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ACTION. 

Gun  of  KcUoD— AHeged  wrongful  eooTietion  apoa 
iDa^  false  aridence. — Bo  long  u  «  connction  in 
crimuwl  proceedingi  stands  unreTeraed,  the  person 
«nriet«d  hu  no  cause  of  action  against  k  person 
for  negligently  giring  false  endenoe,  or  for  breaeli 
of  doty,  whereby  be  was  wrongfully  oo&Ticted. 
{Bynoe  *.  Bank  of  Bogland  and  uothw.)   140 

ADMINISTKATION. 

AHolrent  estate— Withdrawal  of  proof  by  secured 
creditor — ^Application  to  establish  daiin  Mter  filing 
tt  certiflcate— Spedal  circumstanoM.— Held,  tii^ 
the  ptaotiee  in  bankruptcy  with  regard  to  the 
lifiA  of  a  oreditor  to  come  in  and  prove  at  any 
tme  daring  the  administration,  provided  that  he 
did  not  thereby  interfere  with  any  prior 
tdministration  of  the  est^,  and  subject  to  such 
terms  m  the  court  might  think  fit  to  Unpose, 
■fl^ed  to  administration  proceedings  in  the 
dunxTy  Siridon  by  virtne  (rf  seot.  10  of  the 
Jodiesture  Act  1875;  that  in  the  present  ease 
^eoal  cireamstances  had  been  shown  why  the 
liquidator  should  be  allowed  to  come  in  and  prove 
■otwithstanding  tiie  certiflcate ;  and  thai  therefore 
Itave  to  do  «o  would  be  granted  to  him  upon 
eertiin  ^tecifled  terms.  (Me  McMurdo;  Penfteld 
r.  Mdfurdo.)    663,  8U 

Iwifficiency  of  personalty— Residuary  bequest — 
Secret  trust — ^Will  eieniiing  power  of  appoint- 
ment—Br  her  wUI,  dated  in  Jan.  U07,  a  testatrix 
appointed  trustees  and  executors,  and  she 
appointed  and  bequeathed  to  them  Uie  one-third 
ttsre  of  the  sum  of -18,000^.,  over  which  she  had  a 
testamentary  power  of  appointment  under  the  will 
of  her  father,  upon  trust  to  pay  the  income  to 
8.  W.  for  life,  and  after  her  aeath  to  divide  the 
principal  of  Uie  share  among  certain  diarltiee; 
Mid  loe  devised  and  bequeathed  all  her  real  and 
the  residue  of  her  personal  estate  to  S.  W. 
sbsolutelj.  By  a  subsequent  memorandum, 
^tested  by  S.  W.,  the  testatrix  requested  that 
sO  the  money  die  had  saved  should  go  to  other 
pcnons  tbereitt  named.  The  testatrix  died  in 
Dec.  IMS.  S.  W.  did  not  dUpute  that*  the 
memonndum  gave  rise  to  a  valid  trust  in  favour 
of  the  persons  therein  named.  The  testatrix's 
nmaoMij  personal  estate,  apart  from  the  portion 
compnaed  in  the  memorandum,  was  insiuBoient 
for  Uie  ptyment  of  her  debts,  kc.  Held,  thai 
kK  ^  taken  to  be  subject  to  a  persoaal 

■wngatiw  to  give  effect  to  the  memorandum  pre- 
e»«y  if  it  had  been  duly  executed  as  a  codicil 
w^ftdmitted  to  probate;  that  in  dealing  with  the 
"■doaiy  real  and  peraotial  estate  given  to  her  by 


the  will  she  must  treat  the  property  comprised  in 
the  memorandum  as  though  it  had  been  specifically 
bequeathed;  and  that  therefore  the  residuary 
personal  estate  not  oomprised  in  the  memorandnaa 
must  first  be  eshanstod  to  pay  debts,  kc,  and  that 
any  deftoieney  most  be  borne  lateably  by  tiw 
proparlgr  comprised  in  the  memorandum,  and  by 
the  real  estate  devised  to  S.  W.   {St  MaddodC ; 

Llewelyn  r-  Washington.)   M4 

Probate — Bond — Signature  of  one  surety — Substitu- 
tion of  name  of  second  surety — Cancellation. — 
One  surety  to  an  administration  bond  executed 
the  same  on  being  assured  that  the  other  person 
named  in  it  as  co-surety  would  execute  it.  The 
latter  refused  to  do  so.  The  name  of  another 
surety  was  inserted  in  the  bond,  and  this  person, 
exeouted  it.  The  first  surety  did  not  assent  to  the 
alteration.  Held,  tlut  the  bond  waa  void  and 
must  be  cancelled.  (In  the  Goods  of  Ihonas  Oaty 
CowBxdin.)   m 

ADULTERATION. 

False  warranty — ^Proceeding  for  giving  warranty — 
Jurisdiction  of  justices — Successive  warranties — 
Warranty  not  given  in  place  where  article  was 
purchased  for  analyiia. — Sub-sect.  6  of  sect.  20  of 
the  Sale  of  Food  and  Drugs  Act  18M,  which 
extends  the  jurisdiction  of  justices  in  the  hearing 
of  proceedings  for  giving  a  false  warranty,  is  ooa- 
flned  in  its  operation  to  the  warranty  given  to  the 
parson  from  whom  the  article  was  purchased  for 
analysis,  and  does  not  contemplate  or  provide  for 
the  case  of  a  series  of  succesetva  warranties. 
Oonaequently,  where  proceedings  for  giving  a  false 
warranty  are  taken  under  sect.  27  of  the  Sale  of 
Food  and  Dnin  Act  1875,  such  proceedings  must 
still  be  taken  oefore  a  court  having  juriadiotion 
in  the  place  where  the  warranty  iras  given,  unless 
the  proceedings  are  in  respect  of  the  warranty 
given  to  the  person  from  whom  the  article  waa 
purdhased  for  analysis,  in  which  case  the  proceed- 
ings for  given  the  faue  warranty  may  be  taken 
bMore  the  court  which  has  jurisdiction  to  hear  the 
original  information  under  sect.  6  of  the  Act  of 
1875,  as  well  as  before  the  court  having  juria- 
diction  in  the  place  where  the  warranty  was 
given.    (Manners,  app.  v.  Tyler,  resp.)  716 

Hargarine — Excess  of  water— fiale  nob  of  nature, 
substance,  and  quality  demanded. — Hargarine 
having  been  purchased  and  analysed,  evidence  was 
given  that  it  contained  21  per  cent,  of  water, 
which  was  at  least  6  per  cent,  in  excess  of  water 
that  margarine  should  contain.  Held,  that  the 
vendor  was  rightJy  ccnvicted  of  selling  to  the 
prejudice  of  the  purchaser  margarine  not  of  tha 
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nature,  tulntance,  and  quatitv  demanded,  eaabctxj 
to  teat.  6  of  the  Sale  of  Food  and  Drugt  Aot  1875. 

{BurtoD  and  Sons,  appa.  r.  Uattinaon,  reip.)  770 

Sale  o(  mixed  or  blended  article— Notice  in  ihop 
that  article  ia  blended — ^Protection  of  aeller  bj 
notice — Sale  to  prejudice  of  purchaaer. — To  a 
pundtaaer  who  ailced  for  half  a  pound  of  li. 
btitter,  the  appellanta,  who  were  grooera.  sold  in 
their  ihop  butter  whieh  contained  nearly  8  per 
cent,  axoeaa  of  water,  tbia  ezceu  of  water  not  being 
added  separately,  but  being  derived  aolely  fnmi 
milk  added  to  the  butter  a  proeeaa  of  blendinf . 
On  tha  wall  behind  the  butter  conntar  in  the  sh^ 
tfaera  ma  a  notice  in  large  letter*  that  the  butter 
aold  at  the  eitabliahment  was  blended  with  full 
«nam  milk  whereby  it  retained  from  90  to  S4 

reent,  of  moiature.  Tbia  notice  was  viaible 
ai^one  going  into  the  shop,  though  the  pur- 
chaser, who  was  an  inspector,  did  not  obaerre  it, 
and  his  attention  was  not  called  to  it.  Held,  that, 
as  an  ordinary  purchaser  going  into  the  shop 
would  see  and  must  be  taken  to  have  seen  the 
notice,  the  article  sold  must  be  taken  to  have  been 
in  fact  sold  not  as  ordinary  butter  simply,  but  as 
blended  butter,  and  therefore  the  sale  coiud  not  bo 
oonsidored  to  be  to  the  prejudice  of  the  purchaaer 
within  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1870,  and  there  was  no  oHenoe  eonuuitted  under 
that  section.   (Fcarks,  Gunston,  and  Tee  Limited, 

apps.  r.  Houghton,  reap.)   SS6 

Warranty  from  original  vendor — Proceedings— 
limitation. — Frooeedingt  against  a  person  who,  in 
respect  of  an  article  of  food  or  drug  sold  J>y  him 
as  principal  or  agent,  has  givui  to  the  purchaser 
.  a  nlse  warranty  in  writing,  under  sect.  SO  of 
the  Sale  of  Food  and  Drugs  Act  1800,  must  be 
OOmmenoed  witfaio  six  monUis  from  the  giving  of 
warranty.  (Whitaker,  app.  e.  Pomfret  Brothers, 
xespa.)  4S0 

ADVOWSON. 
Patron — ^Infant — Guardian. — A  settlement  conveyed 
to  trustees  an  advowson  to  the  use  of  an  infant 
in  tail  male,  and  provided  that  during  the 
minority  of  any  tenant  in  tail  male  the  truatees 
might  present.  By  6  &  7  Tict.  c.  16  glebe  lands 
were  vested  in  trustees  with  power  to  sell  with 
the  consent  of  the  patron.  Held,  that  the  oonaent 
«f  the  patron  eonid  be  given  by  the  Infant's 
-guardian,  and  that  the  cniateea  of  the  settle- 
ment were  not  patrons  within  the  meaiung  of  the 
Act.    (Leigh  r.  Leigh.)   Ut 

AKCIENT  LIGHTS. 
(See  Eabmummt.) 

APPEAL. 

biferior  court — Inferior  court  of  record  of  elTil 
mriadiction — Appeal  to  King's  Bench  IHvision — 
Bight  of  appeal.— An  appe£  from  any  inferior 
court  of  record  of  civil  jurisdiction,  where  there 
ia  00  statute  giving  an  appeal,  can  now  be  brought 
to  the  King's  Bench  Division  of  the  High  Goort 
by  notice  of  motion  under  Order  LIX.,  rr.  10-17, 
as  the  effect  of  the  Judicature  Acts  and  Bnles  is 
to  aubatitute  appeals  from  such  inferior  courta  for 
tbe  former  procedure  by  bill  of  exceptions  and 
■writ  of  error  to  bhe  King's  Bench.  In  auch  oaaea, 
«B  in  tbe  caae  of  appeals  from  County  Courta, 
it  ia  a  condition  precedent  to  the  right  of  appeal, 
that  the  pointa  of  law  relied  upon  for  the  appeal 
ehonld  have  been  taken  before  the  judge  of  the 
Inferior  court.   (Darlow  t.  Shuttleworth  and  wife.)  B24 

(See  FKAonoL) 

ASSIGNMENT  OF  DEBT. 
Abaolnte  asaigmnent  in  writing — Assignment  of 
money  to  become  due  under  a  building  contraot 
aa  security  for  money  due  or  to  become  due  on  a 
banking  account. — By  an  agreement  in  writing, 
made  between  a  builder  and  a  banking  company, 
the  builder  in  conaideration  of  the  company  con- 
tinuing his  banking  account,  and  by  way  of 


continuing  security  for  all  moneys  dae  or  to 
become  due  by  him  to  the  company  on  hia  said 
aooouQt  or  otherwise,  assigned  to  the  c<Hnpan7  all 
moneys  due  or  to  oecome  due  to  him  from  a 
bnildmg  owner  under  a  certain  building  contract. 
Bipresa  notice  in  writing  of  this  assignment  was 
given  by  the  company  to  the  building  owner. 
Held,  that  the  assignment  was  an  abaolnte  one 
within  sect.  26,  sub^tect.  6,  of  the  Judicature 
Act  1873,  and  was  not  one  "  by  way  of  charge 
only,"  ainoe  by  it  complete  control  over  the  money 
payable  to  the  builder  under  the  building  contract 
wa«  passed  to  the  banking  company ;  uid  therefore 
the  builder  conld  not  bring  an  action  in  hia  own 
name  to  recover  from  the  building  owner  moneys 
payable  under  the  building  contract.  (Hughes  r. 
rump  House  Hotel  Company  Limited.)  704 

BANKBB. 

Cheque — Crossed  cheque — ^Beceivtng  payment  for 
customer — Draft  drawn  by  one  brancn  on  another 
branch  of  aame  bank— Conversion — Liability  of 
banker. — A  banker  who  receives  a  croaaed  cheque 
from  a  cuatomer  and,  before  it  ia  paid  by  the  bank 
on  which  it  is  drawn,  credits  the  account  of  the 
oustomer  with  the  amount  of  the  cheque,  does 
not  receive  payment  of  the  cheque  for  tbe  cus- 
tomer within  the  meani^  of  sect.  8S  of  the 
BUla  of  Exchange  Act  1882,  and  is  not  protected 
by  that  section.  A  cheque  which  is  not  oroased 
when  received  by  a  banker  from  a  customer,  but 
is  crossed  by  the  banker  after  ho  receives  it,  ia 
not  a  eroaaed  cheque  within  leaL  8S  of  the 
Act.  A  draft  drawn  by  one  branch  of  « 
ba^  on  another  branch  is  not  a  "  cheque  ** 
within  the  meaning  of  the  Act  aa  extended 
by  sect.  17  of  the  Revenue  Act  188S. 
When  a  crossed  cheque  drawn  on  one  branch 
of  a  bank  is  handed  to  another  branch  by 
a  customer  for  collection,  and  the  amount  is 
entered  to  the  credit  of  the  customer's  account 
at  the  branch  at  which  he  is  a  customer,  and  ia 
deUted  to  the  branch  on  which  it  is  drawn,  the 
ch^ue  ia  paid  by  a  banker  to  a  banker,  within 
sects.  60  and  70  of  the  Act.  (Gordon  «.  London, 
City,  and  Midland  Bank;  Ooraon  «■  Capital  and 
Counties  Bank.)    OB 

BANKRUPTCY. 

Aot  of  bankruptcy- Assignment  of  whole  property 
for  past  debt — Knowledge  by  assignee  of  existence 
other  creditors.— Sect.  49  of  the  Bankruptcy  Act 
U88  does  not  protect  a  creditor  who  tahea  over 
the  whole  of  a  debtor's  property  in  eonsidemUon 
of  a  paat  debt,  with  knowledge  of  the  existence 
of  other  creditors.  (lie  Jukes;  Ex  parte  The 
Official  Receiver  v.  Whitfield.)  466 

Building  agreement— Builder's  plant  "  to  be  deemed 
annexed  to  the  freehold  "—Bankruptcy  of  builder 
—Order  and  disposition. — The  bankrupt  was  a 
builder,  and  had  entered  into  a  buildmg  agree- 
ment with  the  respondent  company  to  erect 
hooaos  <m  land  of  which  they  were  the  f  reeholdaia. 
The  agreement  provided  that  all  plant  and 
materiala  upon  the  premises  "  were  to  oe  deemed 
to  be  annexed  to  the  freehold."  A  receiving  order 
having  been  made  against  the  builder  followed  by 
adjudication  in  banltruptcy :  Held,  that  the 
loose  plant  and  materials  on  the  land  at  the 
date  of  the  receiving  order  were  in  the  possession, 
order,  or  diapoaition  of  the  bankrupt,  in  his  trade 
or  business,  by  the  consent  and  permiaaion  of 
the  true  owner,  the  freeholders,  under  such  cir- 
cumstances that  he  was  the  reputed  owner  thereof, 
and  passed  to  the  trustee  in  bankruptcy.  (Be 
Weiwing;  Ex  parte  The  Trustee  r.  North  London 
Grounds  Company  Limited.)   455 

Building  contract — Builder's  plant "  to  be  considered 
the  property"  of  the  building  owner — Order  and 
disposition. — The  bankrupts  were  builders,  and 
had  contracted  to  build  a  school  for  the  B. 
School  Board.  The  contract  provided  that  ^e 
plant  and  materials  brought  on  to  the  ground 
should  "  be  considered  to  be  the  property  of  the 
board,"  and  should  not  bo  removed  without  the 
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cati&oat«  of  the  board's  architect.  A  labie- 
aaenfc  clause  prorided  that  if  the  builders  should 
Deeoma  bankrupt,  ke.,  or  suspend  or  delay  per- 
ftMinanee  of  the  contract  after  seven  days'  notice, 
aQ  plant  aud  materials  upon  the  property  should 
be  forfeited  to  the  board.  A  receiving  order  was 
made  against  the  contractors.  A  notice  requiring 
the  work  to  be  prooecded  with  given  to  the 
trustee  was  not  complied  with,  sm  the  board 
took  possession  of  the  plant.  Held,  that  at  the 
date  of  the  bankruptcy  the  plant  and  materials 
were  not  the  property  of  the  school  board,  but  of 
the  bankrupts;  and  that  sect.  44,  sub-sect.  S,  of 
the  Bankruptcy  Act  1885  did  not  apply.  Qwere, 
vhether  the  bankruptcy  of  the  builders  would 
Test  the  property  in  uie  building  owner.  {He 
Keen;  E»  parU  Bristol  School  Board  «.  The 
Trastee.)   236 

Deed  of  assignment  for  the  benefit  of  creditors— 
Notiee—DeTay  in  presenting  petition. — A  creditor, 
by  his  agent,  attended  a  meeting  of  creditors  held 
on  the  4th  Nov.  1901,  at  which  a  resolution  was 
carried  approving  a  deed  of  assignment  for  the 
benefit  of  creditors.  The  agent  neither  assented 
nor  dissented,  hut  stated  thst  he  must  consult  his 
principal,  and  expressly  reserved  his  right  to  take 
bankruptcy  promcdings.  On  Uie  80th  Nov.  he 
wrote  to  the  trustee  under  the  deed  saying  he  was 
not  satisfied  with  the  debtor's  affairs,  and  that 
he  still  reserved  his  right  to  take  steps  in  bank- 
ruptcy. The  trustee  m  re^y  ashed  htm  if  he 
intended  to  proceed  in  bauruptcy  to  do  so  at 
once  in  order  to  save  trouble  sod  expense.  No 
farther  commnnication  was  made  to  the  trustee 
till  after  the  filing  of  Uie  petition  on  the  27tb 
Jan.  18IB.  Held,  that  there  had  been  no  ac- 
quieaeenoe  or  noezplained  delay.  (JSt  Day;  Sk 
parta  Hammond.)  2S8 

Ihteresti — Lunacy — ^Wicding-up  of  lunatic's  estate 
—Claim  by  eo-iuretr  under  contract  of  indemnity 
—Costa.  {Be  Sir  TndtiUk  8.  Hun^  BarL; 
VMmft  Claim.)  MM 

Legacy— Direction  giving  legatee  power  to  retain 
debt  due  to  testator  in  or  towards  satisfaction  of 
legacy — Specific  legacy — Abatement. — ^The  testator 
bequeathed  to  his  son  10,0001-,  and  directed  that 
as  regards  any  money  due  to  him  at  his 
decease  from  that  legatee  the  same  should 
(bnt  not  to  an  amount  exceeding  10,000/.)  be  set 
off  and  retained  in  or  towards  satisfaction  of  the 
legan.  The  legatee  was  indebted  to  the  tes- 
tators estate,  and  the  executors  obtained  judg- 
moit  against  him  for  26,388f.  ISr.  id.,  after  ^ving 
credit  for  .the  amount  of  the  legacv.  The  legatee  . 
heeame  bankrupt,  and  the  testator's  estate  proved 
fwnffleteot,  to  pay  the  legades  in  full  The  ' 
eseeators  proved  in  the  bankruptcy  for  . 
BSStl.  li.  id.,  the  difference  between  the  amount 
of  the  legacy  of  lO.OOU.,  with  which  the  bankrupt 
had  been  credited,  and  4S4V.  18s.  lOd..  the  propor- 
tim  due  on  absEtonent.  Held,  that  the  legacy  waa 
not  spedfio  and  was  sobject  to  abatement,  and 
that  the  proof  must  be  admitted.    (Be  Blchard- 

son;  Bx  parte  Thompson  ».  Button.)    25 

Mortgage— Power  to  mortgagee  to  enter  if  mort- 
gagor "should  become  bankrupt" — Words  not 
satisfied  by  "  an  act  of  bankruptcy." — ^Words  in  a 
contract  which  give  a  mortagee  a  right  to  enter 
and  take  possession  if  the  mortgagor  "  should 
beeoBw  a  butknipt"  are  words  of  forfeiture,  and 
most  be  constmed  strictly.  They  are  not  satisfied 
by  an  "act  «r  bankn^tcy."  (S$  Weibking;  Sx 

port*  The  Trustee  «.  Hartley.)    24 

Order  for  nunmary  bankruptcy  under  sect.  121  of 
the  Bankrapt<7  Act  1S8S— Claim  for  over  2001.  not 
•rising  oat  of  the  bat^miptcy — Jurisdiction  of  the 
Bsnkniptoy  Court. — ^An  wder  for  summary 
adariniitostiop  having  been  made  under  sect.  121 
of  the  Bsnkraptcy  Act  188S,  the  official  receiver 
^>plied  to  the  County  Court  judge  for  an  order 
VUUt  a  third  iMurty  to  pay  him  343/.  14«.  This 
mim  did  not  anse  out  of  the  bankruptcy.  Held, 
thst  the  County  Court  had  no  jurisdiotion.  The 
""^'"^ion  is  the  same  in  summary  as  in  ordinary 
Bole  278  does  not  affect  the  right 


of  third  parties  to  claim  the  protection  given  by 
sect.  102  of  the  Bankruptcy  Act  1863.  (Be  Billing ; 
Ex  parte  Official  Receiver  r.  Blakely.)    6801 

Petition — Attestation — Amendment. — ^A  bankruptcy 
petition  not  properly  attested  under  bankruptcy 
rule  146  ought,  if  possible,  to  be  amended  at  the 
hearing.  {Be  A  Debtor  (No.  3  of  1902) ;  Ex  parte 
The  Petitioning  Creditors  r.  The  Debtor.)   688i 

Pledge — Bedemption  after  knowledge  by  pledgee  of 
act  of  bankruptcy  and  of  receiving  order — 
Property  of  bankrupt— Relation  back  of  trustee's 
title. — A  pledgee  of  goods  on  the  receipt  of  the 
amount  advanced  is  bound  to  return  them  to  the 
pledgor,  notwithstanding  notice  of  the  existence  of 
an  aot  of  bankruptcy  available  against  the  pledgor 
or  of  the  making  of  a  receiving  order  ag^nst  him. 
(Be  Lawford  and  Lawrence;  Ex  parte  The 
Trottee  r.  Ward.)   ttS 

Power  of  County  Court  to  stay  proceedings  in  High 
Court. — The  power  given  to  the  Bankruptcy  Court 
under  sect.  10,  sub-sect.  2,  of  the  Bankruptcy  Act 
1883,  to  stay  proceeding  against  a  debtor,  ought 
not  to  be  exercised  by  the  County  Court  where  the 
High  Court  has  with  knowledge  of  bankruptcy 
proceedings  allowed  the  matter  to  proceed. 
Quare,  whether  the  power  of  the  County  Court 
under  sub^sect.  2  is  not  limited  to  proceedings 
pending  in  it.  (Be  Richardson  and  Cook; 
Em  paHe  Executors  of  J.  Grime.)  699 

Prhraie  examination  of  witness — ^Power  of  court  to 
order  in  foreign  country. — The  power  of  the  court 
under  sect.  27  of  the  Bankruptcy  Act  1^  to  make 
an  order  for  the  private  ezamination  of  witnesses 
is  limited  to  the  British  dominions.  {Be  Drucker; 
Ex  parte  Basden.)   692 

Proof  of  debts— Breach  of  contract^ — Damages  in 
torU-Bankruptcy  Aot  1883  (46  k  47  Vict.  c.  62), 
s.  37.— fl.  stored  goods  with  H.  under  a  verbal 
contract,  in  breach  of  which  H.  sold  the  goods. 
8.  bronnt  an  action  aninst  H.,  and  in  the  state- 
ment of  elaim  set  out  the  contract  and  its  breach, 
but  made  no  claim  for  damages  for  breach  of  con- 
tract, but  only  for  detinue  and  conversion.  Before 
judgment  a  receiving  order  was  made  against  H., 
of  which  S.  had  notice.  Held,  that,  on  S.  under- 
taking to  abandon  the  judgment  and  stay  all 
further  proceedings  under  it,  she  should  be  per- 
mitted to  carry  in  a  proof  in  the  bankruptcy  for 
damages  for  breach  of  contract.  (Be  Hopkins ; 
Ex  parte  De  Stedingk.)    5Q4,  67S 

Property  of  bankrupt— CAoie  tn  aa(*o»— Assignment 
— Notice. — The  bankrupt  prior  to  the  bankruptcy 
had  borrowed  money  from  his  wife,  vaA-  nad 
deposited  with  her  a  life  policy  as  security  for  > 
the  loan.  The  trustee  in  the  bsnkrupt<7  bad  • 
given  notice  of  the  bankruptcy  to  the  insurance  ' 
company  before  the  wife  gave  notice  of  her  claim. 
Held,  that  the  fact  of  the  trustee  being  the  first 
to  give  notice  to  the  insurance  company  did  not 
affect  the  title  of  the  bankrupt's  wife  as  an  incmn- 
braneer  for  value  prior  to  the  bankruptcy.  (Be 
Wallis;  Ex  parte  The  Trustee  v  Wallla.)  237 

Property  of  bankrupt — Verbal  contract  with  solicitor 
to  act  in  the  bankruptcy — Payment  of  lump  sum 
— Repayment. — A  solicitor  received  from  a  client 
a  lump  sum  under  a  verbal  contract  to  act  for 
him  in  his  bankruptcy  proceedings.  Held,  that 
the  amount  so  paid  must  be  repaid  to  the  trustee, 
less  costs  incurred  to  the  date  of  the  receiving 
order.  (Be  Uander;  Ex  parte  The  OffictiQ 
Receiver  e.  Davis.)  2S4 

Property  of  debtor — Act  of  bankruptcy — Petition — 
Charge  by  debtor  on  his  property  in  favour  of  his 
solicitor  —  Payment  by  debtor's  solicitors  to 
petitioning  creditor  to  obtain  diimisia]  of  petition 
— Advance  for  special  purpose — Trust — Adjudica- 
tion—Right of  trustee  to  repayment.— lie 
respondent  company  had  presented  a  bankruptcy 
petiti<»t  against  the  debtor,  the  act  of  bankruptcy 
being  the  non-compliance  with  a  bankruptcy  notice 
Issued  by  another  creditor.  This  petition,  in 
pursuance  of  an  arrangement  between  the 
solicitors  for  the  debtor  and  the  respondent 
company,  was  by  consent  dismissed  in  considera- 
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tion  of  800J.  titid  by  the  debtor's  aolicitotV  own 
cheque.  On  tne  previous  d»y  the  debtor  had  given 
bis  solicitors,  to  whom  he  owed  S2SI.,  a  charge  of 
on  certain  property.  The  solicitor  for  the 
respondent  company  stated  that  he  understood 
that  the  m<»>ey  was  nob  the  debtor's,  but  was  pro- 
vided by  his  friends.  Held,  that  the  money  in 
4)uestion  never  formed  part  of  the  debtor's  general 
assets,  having  been  advanced  by  his  solici^is  out 
of  their  own  money  impressed  with  a  trust  for  the 
purpose  of  beiiw  applied  towards  the  discharge  of 
the  debtor's  indebtedness  to  the  respondent  bank. 
{B9  Drucker ;  En  parte  The  Trustee  v.  Birmingham 
Dutriet  and  Counties  Banking  Company  Limited.)  786 

Scheme  of  trnxkmrnent—CeMMio  ftononiM— Agree- 
ment vesting  "dl  the  property"  of  a  bankrupt 
—Annulment  of  bankruptcy— Fund  in  court—Pay- 
ment out  to  wrong  party. — By  a  schema  of 
arrangement  dated  in  April  1893  and  made  between 
B.,  a  bankrupt,  and  a  company,  it  was  provided 
tbat^  subject  to  the  conflmwuoa  of  the  court, 
upon  paraient  by  the  compan^r  of  a  sum  sufficient 
to  pay  B.'s  debts  and  costs  m  full,  an  order  of 
the  court  should  be  made  vesting  "  all "  B.'s 
proper^  in  the  company.  A  schedule  to  the 
scheme  contained  a  list  of  B.'s  properties.  The 
scheme  was  duly  approi^  by  the  court,  and  an 
order  was  made  in  July  189$  annulling  the  ban- 
kruptcy and  vesting  in  the  company  "  all  the  pro- 
perty of  B.  At  the  date  of  that  order  B.  was 
«ntitled  to  a  certain  fund  in  court,  the  existence 
of  which  was  not  then  known  to  either  of  the 

Srties  to  the  sohome,  and  iriiioh  was  not  inohided 
the  list  of  his  i>ropertIes  in  the  schedule  thereto. 
In  1895  B.  was  informed  of  the  «Kistence  of  the 
fund  in  «ourt,  md  therenpon  made  application 
(or  payment  out  to  him.  In  Feb.  1896  be  obtained 
an  order  upon  an  affidavit  stating  that  he  was 
absolutely  enUtled  thereto,  Kod  that  he  was  not 
aware  of  any  right  of  any  other  person  thereto, 
directing  payment  to  him,  in  pursuance  of  which 
the  fui^  was  paid  out  to  him.  The  company, 
having  subsequently  ascertained  that  the  fund  had 
been  p^  out  to  B.,  presented  a  petition  claiming 
to  be  entitled  thereto.  Held,  that  there  was  a 
comfjete  erttio  bonomm;  and  that  the  fund 
belonged  to  the  company.   (Bath  v.  Bath.)  435 

Sciheme  of  amu^^ent— Debts  released  by  deeds 
delivered  as  escrows  pending  approval  of  scheme 
by  court— Debts  provable — ^Right  of  releasing 
creditors  to  vote  on  scheme. — In  the  absence  of 
fraud  the  security  required  by  the  Bankruptcy 
Act  1890,  s.  i,  snb-a.  9,  need  not  extend  to  debts, 
releases  for  which  have  been  executed  and 
delivered  as  escrows,  to  take  effect  on  the  approval 
of  the  scheme  by  the  court ;  but  the  creditors  who 
have  executed  such  releases  have  no  interest 
entitling  them  to  vote  upon  the  scheme.  {Be 
Baines;  ExfmrU  The  Board  of  Trade.)  691 

BILL  OF  EXCHANGE. 

Holder  for  value — Solicitor  to  drawer — ^Lien  for 
costs — Bill  overdue  when  obtained  by  solicitor — 
Bights  gainst  acceptor.—llie  aeoeptors  of  a  bill 
of  exchange,  for  whose  accommodation  it  was 
drawn,  handed  it  to  the  drawer  with  instructions 
to  him  to  get  it  disoounted.  The  drawer  indorsed 
it  in  blank,' uid  handed  it  to  L.,  asloBg  him  to  get 
it  discounted.  L.  claimed  to  keep  it,  and  tiie 
drawer  thereupon  sued  him  for  detention  of  the 
bill.  In  this  action  the  drawer  obtained  judgment, 
and  the  bill,  which  by  this  time  was  overdue,  was 
handed  over  by  L.  to  the'  drawer's  solicitors.  The 
solicitors  knew  of  the  oirenmstances  under  which 
the  bill  had  been  drawn.  They  retained  possession 
of  the  document,  over  which  they  claimed  a  lien 
in  respect  of  their  bill  of  costs  in  the  action  by 
the  drawer  against  L.  Afterwards  they  brought 
an  action  upon  the  bill  asainst  the  acceptors, 
olaimiaf  so  much  as  would  satisfy  their  lien. 
Held,  that  the  solicitors  had  no  right  of  action 
against  the  aeeeptors.  (Redfem  and  Sons  r. 
Bosenthal  Brothers  and  another.)   859 

ITotiee  of  duhonour^Waiver — Two  companies  with 
same  secretary— Presumption  of  notice— Duty  to 


comnnmioate.— Bills  of  Erohanga  Act  188S  (45  ft 

46  Vict.  c.  61),  as.  48,  49,  SO.—Notice  given  to  a 
secretary  of  one  company  is  not  notice  to  another 
company  of  which  he  is  also  secretarr,  unless  it 
comes  to  him  under  circumstances  whidi  make  it 
his  duty  to  communicate  it.  (Be  Fenwick, 
Stobarb,  and  Co.   Limited ;  Deep  Sea  Fishery 

Company  Limited's  Claim.)  19S 

Promissory  note— Simature  in  blank — Filled  up 
without  autluHity^-I)eKverT  to  innoemt  p^ne — 
"Holder  in  due  eoune^' — " Negotiated.'^'W. 
applied  to  A.  for  a  loan  of  15/.  At  A.*s  request 
W.,  on  A.'s  promise  to  procure  the  money,  signed 
a  blank  paper  bearing  a  6d.  stamp  and  gave  A. 
authority  to  fill  it  up  as  a  promisaory  note  for 
16/.  payable  to  A.  A.  thereupon  applied  to  H. 
for  a  loan  of  25t.  and  offered  in  exchange  to  give 
H.  a  promissory  note  for  SOI.  signed  oj  W.  H. 
agreed,  and  A.  thereupon  Ailed  up  the  signed 
and  stamped  paper  as  a  promissory  note  for  901. 
piqrable  to  H.  A.  then  tendered  the  note  to  H., 
who  accepted  it  and  gave  A.  a  cheque  for  36/. 
payable  to  order  of  W.  At  the  time  of  this 
transaction  H.  had  no  knowledge  that  W.  had 
signed  the  note  in  blank,  or  that  A.  had  authority 
omy  to  fill  it  up  for  15/.  and  make  it  payable 
to  himself.  Subsequently  A.  forged  W.'s  name  to 
H.'s  cheque,  and  obtained  and  awropriated  to  his 
own  use  the  25/.  On  action  by  H.  against  W.  on 
the  promiss^  note:  Held,  that  A.'s  delivering 
the  note  to  M.  did  not  "  negotiate  "  tt  within  the 
meaning  of  the  proviso  to  sect.  SO  of  the  KUs  of 
Exehaaae  Act  188>,  and  that  Uterefore  H.  was 
not  enutled  to  recover.   (Herdman  v.  Wheeler.)  4B 

BILL  OF  SALE. 
Validity — Form  in  schedule  to  Act — Bill  given  by 
two  separate  grantors. — ^By  a  bill  of  sale  given 
by  way  of  security  for  the  payment  of  money  a 
husband  and  wife,  and  each  of  them,  assigned 
certain  household  goods  which  were  described 
in  the  schedule  to  the  bill.  None  of  the  goods 
described  in  the  schedule  belonged  to  the  two 
grantors  jointly,  but  some  beltn^ed  to  Uie  hus- 
band and  the  rest  to  the  vrife.  No  distinction 
was  made  in  the  schedule  as  to  wtuch  of  the  goods 
bel<niged  to  the  husband  and  which  tO  the  wife. 
Held,  that  the  bill  of  sale  was  not  in  aocordanoa 
with  the  form  in  the  schedule  to  the  Bills  of 
Sale  Aet  1878  Amendment  Aet  1889,  and  was  there- 
fore void.   (Sanndon  v.  White.)   ITS 

BREAD. 

Sale  of — Otherwise  than  by  weight. — ^Where  a  person 
asked  to  be  supplied  with  a  half-quartern  loaf, 
and  the  baker's  assistant  placed  the  loaf  with  two 
nils  in  the  scale  pan,  a  21b.  weight  being  in  the 
other  seale,  but  the  beam  of  the  scales  did  not 
move  owing  to  the  fact  that  the  bread  so  sold 
was  less  than  21b. :  Held,  that  this  was  not  a 
sale  by  weight  within  the  meaning  of  sect  4  of 
the  London  Bread  Aet  1822.  (Cox,  app.  v.  Bleinea, 
Map.)   563 

BUILDING  SOCIETY. 
Infant  member — ^Advances — Security — ^Power  to 
mortgage — Purchase  of  land  by  infant— Payment 
of  pure  nose  money  by  building  society  to  vendor 
— Lien. — The  provision  in  sect.  38  of  the  Building 
Societies  Act  1874  thst  an  infant  may  be  admitted 
as  a  member  of  any  building  society  the  rules 
of  which  do  not  prohibit  sutm  admission,  "  and 
may  give  all  necessary  acqtdttances,"  does  not 
render  valid  a  mortgage  of  his  real  estate  to 
secure  advances  made  to  him  by  the  sode^. 
Such  a  mortgage  is  void  under  the  Infants* 
Relief  Act  1874.  An  infant  became  a  member  of 
a  building  society  and  obtainmi  advuices  from 
them,  a  part  of  the  money  being  paid  by  the 
society  to  the  vendor  of  a  piece  of  land  purchased 
by  her,  which,  to  secure  these  advances,  she  mort- 
gaged to  the  building  society,  the  mortgage  b^g 
in  the  ordinary  form  of  a  building  society's  mort- 
gage. The  land  was  conveyed  by  the  vendor  to 
the  infant  by  a  deed  dated  the  21st  July,  and  the 
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nortgrngv  wu  dated  the  S2Dd  Jul;.  With  the 
balance  of  the  money  the  infant  proceeded  to 
Mid  upon  the  land,  and  while  the  houses  were  in 
courae  of  erection  uie  building  sodetj  diiooTered 
for  the  first  tine  that  she  was  an  infant  at  the 
time  she  executed  the  mortgage.  They  there* 
upon,  without  any  default  on  lier  part  in  paying 
US  instalments  of  principal  and  interest,  entered 
into  possession  of  the  mortgaged  property,  and 
after  completing  the  houses  let  them  and  collected 
the  rents.  After  attaining  her  majority  she 
bnra^ht  an  action  against  the  building  aooie^ 
altegmir  that  the  mortgage  was  Toid  by  reason 
of  her  being  an  infant  at  the  time  she  executed  it, 
and  ■■^'ig  that  it  might  be  delivered  up  to  be 
eaneeUed,  and  for  possession  of  the  land  and  title 
deeds.  Held,  that  the  purchase  of  the  land  and 
the  mortgage  to  the  building  society  were  distinct 
transactions,  and  that  the  mortgage  was  void 
against  the  plaintiff  under  the  Imants*  Belief 
Act  1874;  but  that  the  plaintiff  could  not  affirm 
the  eonreyance  of  the  land  to  herself  and  re- 
pudiate the  amount  pud  by  tlie  society  to  the 
Tender,  and  the  society  had  a  lien  on  the  land 
and  title  deeds  for  that  amount  with  interest, 
(lluintan  *.  Nottingham  Permanent  Benefit 
Boolding  Soetetr.)   SB 

BTE-LAW. 
(Bee  Local  GoTmmrr.) 

CBRTlOnARl,  WRIT  OP. 
Bemoral  of  action  from  inferior  oourt — Common  law 
right— laTMpool  Court  <rf  Passage.— Ai  eommon 
Isv  a  writ  of  eertiorari  Issoes  aa  of  right  to  remove 
an  action  from  an  inferior  court  to  the  High  Court. 

Act  6  Tict.  c.  lii.,  s.  2,  and  the  Liverpool 
Court  of  Passage  Act  ISM,  s.  S,  do  not  take  away 
tUi  ri^t,  but  the  former  Act  merely  impoaea  on 
hi  exerdie  the  condition  that  reet^sanoes  shall 
be  given  unless  the  judge  dispenses  with  them. 
The  spplieation  for  the  writ  is  in  time,  within 
Met  S  of  the  former  Act,  if  it  be  made  within  one 
Bionth  of  the  dcfivwr  of  the  stataBiant  of  claim. 
{Bdwuds  X.  Corporation  of  Uvopod.)  ...   627 

CHARITY. 

Quritable  tnist — Voluntary  assodation—Inn  of 
Chancery— CliffordVinn — ^Right  of  members  to 
Avide  property. — ^By  a  de«l  made  in  1618  the 
prenusei  known  as  CHftord'a-inn  were  conveyed  to 
certain  members  of  the  Bocietr  of  Cli&ord's-inn, 
is  eouideiation  of  tUStOH.,  as  trustees  to  the  intent 
■bA  pnnwae  that  the  premises  should  for  ever  re- 
tats  snd  keep  the  same  usual  and  ancient  name  of 
^Mord'i-inn,  and  should  for  ever  thereafter  be 
continued  and  employed  as  an  Inn  of  Chancery  for 
furtherance  of  the  praetisers  and  students  of 
the  eonunon  lain  frf  the  realm,  and  for  the  oood  of 
ue  natloDen  cf  that  society,  and  for  Ute  benefit 
(4  the  Commonwealth  as  aforesaid,  and  not  other- 
*i»e,  nor  for  any  other  use,  intent,  or  purpose. 
Tba  Boetety  of  Cliflord's-inn  was  a  vohmtvry  inde- 
podent  mnnoorporated  aodetj,  govenwd  hg  a 
^"OS^  of  its  members  and  naUng  its  own  regula- 
'unn  reflecting  tbe  election  or  admission,  rights, 
pnnlegea,  payments,  obligations,  and  conduct  of 
lU  members,  and  (he  mani^ment  of  its  property ; 

BO  perami  lusd  a  i^ht  to  claim  admission  as  a 
nenber.  Ihe  soeiety  did  not,  in  modem  times, 
VnriAt  any  instruction  or  education.  Held,  that 
^  property  was  not  vMt«d  in  the  trustees  aa 

E'«te  property  for  the  benefit  of  the  members, 
'vumbjcot  to  a  trust  for  diaritable  pnrpoaes. 
Wth  and  others  v.  Kwr  and  others.)  477 

COAL  MINE. 
B^ei— Enforcement  by  agent — Breach — Inspector 
of  fflioet^-Dismlasal  of  inf onuation — "  Feraon 
*(pKTed."— M.,  an  agent  of  a  coal  mine, 
■Ppoiated  a  duly  qualified  manager  and 
"Her^ianager.  Owing  to  the  negl^enoe  of 
Mca  manager  snd  under-mansger.  a  breach 
or  Mt.  49.  r.  1,  of  the  Coalll&ieB  Begola- 


•nam 

tton  Act  U87  was  committed,  but  such 
breach  was  an  occasional  irregularit  jr  and  not  one 
which  had  been  continuous.  The  justices  found 
that  U .  had  taken  tbe  proper  steps  to  enforce  the 
rules  by  appc^ting  a  duly  qualified  manager  and 
under-raanager,  who  knew  the  rules  and  whose 
duty  it  was  to  carry  them  out,  and  that  the  breach 
was  in  no  way  caused  by  H.  omitting  to  enforce 
the  rules.  They  therefore  dismissed  the  informa- 
tion preferred  against  him  under  sect.  49.  Held, 
that  they  were  right.  An  information  hanng 
been  dismissed,  the  justioes  on  the  applicatitm  of 
the  informant  stated  a  case  which  purported  to  be 
stated  under  the  Summary  Jurisdiction  Act  1879 
only.  On  an  objection  taken  that  the  informant 
was  not  a  "person  aggrieved  "  within  sect.  SS  cf 
that  Act:  Held,  that  it  eonld  not  be  asaiimed 
that,  because  the  Act  of  1879  was  only  referred  to, 
the  case  was  not  stated  under  both  that  Act  and 
the  Summary  Jurisdiction  Act  1SS7 ;  and.  further, 
that,  under  the  Act  of  18B7,  a  person  wno  was  a 
pw^  to  thoproceedings  eould  apply  tor  a  ease  to 
lie  stated.  (Stokes,  aiq>.  r.  Hitekeinn,  resp.)  767 

COLONIAL  LAW. 

Ceylon,  law  of—Prmetice— J^)peal~F<rint  not  ridsed 
in  court  below — Validity  ca  will. — ^The  resptmdents, 
the  next  of  kin  of  a  testator,  presented  a  petition 
for  the  revocation  of  the  probate  of  his  will  on  tbe 
ground  that  he  was  not  of  sound  mind,  and  that 
the  will  was  obtained  by  undue  infiuence.  The 
court  of  first  instance  decided  in  their  favour. 
Tbe  executrix  appealed,  and  tbe  Court  of 
Appeal  held  the  will  good  so  far  as  regarded 
the  personal  estate  of  the  testator,  but 
invalid  so  far  as  regarded  his  real  estate, 
which  was  considerable.  No  such  point  had 
been  raised  at  tbe  trial,  at  which  Uie  will 
was  attacked  and  defended,  sa  a  whole.  The 
executrix  appealed,  but  there  was  no  cross-ameal 
by  the  next  of  kin.  Held,  that  the  course  taken 
by  the  Court  of  Appeal  was  not  correct  according 
to  the  rule  laid  down  by  the  House  of  Lords  in 
7Ae  Tamnama  «S  L.T.  Rep.  1 ;  16  App.  Cas.  US), 
that  a  Court  of  Appeal  ought  only  to  dedde  u 
favour  of  an  appellant  on  a  ground  put  forward 
for  the  first  time  on  the  hearing  of  the  appeal  if  it 
be  satisfied  that  it  has  before  it  beyond  all  doubt 
all  the  facts  bearing  upon  the  new  eontention 
as  completely  as  if  it  nad  beat  raised  at  the 
trial ,  but,  in  the  absence  of  a  crosa-appeal  by  the 
next  of  kin.  the  decision  must  be  affirmed,  but 
without  costs.  (Karuoaratne  v.  Ferdinandus  and 
others.)   SSt 

Hong  Kong,  law  of— fitatnte  of  LimltsUoBS  (Ordi* 
nance  No.  13  of  1864)— Administrator — Right  to 
sue — Vesting  of  intestate's  property  in  registrar 
of  court. — H.,  who  carried  on  business  in  partner- 
ship with  the  appellants,  died  intestate  m  1880. 
In  1886  a  will  was '  prodnoed,  and  probate  was 
granted  to  the  executor  named  therein.  In  1896 
the  probate  was  revoked  on  the  ground  that  the 
alleged  will  was  a  forgery.  In  1897  letters  of 
administration  were  granted  to  the  respondent, 
and  in  1899  he  brought  an  action  againsb  the 
appellants  for  an  aocormt.  Held,  that  toe  Statute 
of  Umitnttons  only  began  to  run  from  the  grant 
of  letters  of  administration  in  1897,  and  that  the 
action  was  not  barred.  By  Ordinance  No.  8  of 
1860  and  Ordinance  No.  9  of  1870  tbe  prcmerty  of 
intestates  is  vested  in  the  registrar  of  the  Supteme 
Court  until  administration  is  granted,  and  he 
is  given  power  to  get  in  and  protect  the  estate, 
but  no  power  to  sue  is  conferred  upon  him.  Held, 
that  no  right  of  action  accrued  to  the  registrar 
on  the  death  of  the  intestate  which  would  make 
the  statute  ran  from  tb^  date.  (COian  Kit  San 
snd  another  v.  Ho  Fui^  Hang)   S4B 

Lower  Canada,  law  of— Law  of  Quebec — Railway 
company — Statutory  povers — liability  for  damage 
— Fire  caused  by  sparks  from  engine. — Where  a 
company  or  corporation  is  empowered  bjr  statute 
to  do  a  certain  thing,  they  are  not  liable  for 
damage  caused  in  carrying  ont  their  atatutorj 
powers  in  tbe  absence  of  negligence;  and  In  thia 
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reqMct  there  is  no  difFerence  betwocn  tbe  Ikw  of 
tlie  ProTince  of  Quebec  and  that  of  England ;  and, 
therefore.  Held,  that  a  railway  conipanj  was 
not  liable  for  damage  resulting  from  a  &re  caused 
by  aparka  from  an  engine  running  on  their  line 
in  the  absence  of  oTidcnce  of  negligence  in  the 
conatruction  or  use  of  such  engine.  Their  liability 
i«notafl«ctedbTMct.Kof  the  Caoadiui  Railway 
Act  1888,  which  nten  oaly  to  eompeiuation  for 
damage  under  that  Act  or  the  ipecial  Act  of  the 
company.  (Canadian  Pacific  Bailway  Company 
V.   Eoy.)   127 

Natal,  law  of — Fraud — Aetio  deli — Bonuin>Dntch 
law— Prescription.— Where  a  contract  ii  induced 
by  fraud,  and  the  same  fraud  operates  to.  depiivo 
the  plaintiff  of  other  remedies,  an  action  for  deceit 
will  lie  by  tbe  Roman  law,  and  by  the  Roman- 
Dutch  law  of  Natal  such  action  need  not  be 
brought  within  two  yean.  SmbU,  that  by  the 
Bomim-Datcfa  law  of  Natal  an  actio  dolt  will  lie 
in  any  eaie  of  fraud,  even  UioDgh  (Ahier  remedies 
are  open  to  tlw  plaintiff.  (Douglas  r.  fonder  and 
Co.)   653 

New  South  Wales,  law  of— Land  and  Income  Tax 
Assessment  Act  1896— Deductions.— A  lessee  of 
Crown  lands  in  New  South  Walea  it  not  entitled 
to  deduct  from  the  taxable  amount  of  his  income 
"  a  sum  representing  the  fair  rental  value  of  the 
said  leasehold  premises  and  improvements 
thereon  "  for  the  current  year,  as  being  a  "  loss, 
outgoing,  or  expense  aetoally  incurred  in  the  pro- 
duction of  his  income"  within  sect.  28,  sub-sect,  (i.), 
of  tbe  Land  and  Income  Tax  Assessment  Act 
18BS.   (CoDunisaionen  of  Taxation  v.  Ai^.)    ...  763 

New  South  Wales,  law  of— Lands  used  in  ocmaection 
with  charitable  purposes — Exemption. — Olebe 
lands  were  in  part  let  on  building  leases,  and  the 
remainder  were  waste  lands,  not  physically 
oonntied  w  used  for  any  puriMxes.  The  rente 
reoeiTed  for  the  portiona  let  were  applied  by  the 
respondents,  as  trustees,  for  charitable  purposea 
connected  with  a  church.  Held,  that  the  lands 
were  not  "occupied  or  used  exclusiTely  for  or  in 
connection  with  .  .  .  public  charitable  pur- 
poses," or  a  church,  within  the  meaning  of  sect.  11, 
subject,  (t.),  of  the  Land  and  Income  Tax  Assess- 
ment Act  of  1695  BO  as  to  be  exempt  from  land  tax. 
(Commissioner*  of  Taxation  v.  Trustees  of  St. 
Muk'a  Glebe.)  629 

New  Zealand,  law  of— Public  Works  Act  1894— Land 
taken  for  public  purposes — Compensation — Omis- 
sion to  (^aCenee  amount  of  claim — Power  of  court 
to  grant  relief.— Under  the  New  Zealand  Public 
.  Works  Act  1894  (58  Viet.  No.  42),  if  land  is 
required  for  public  purposes,  the  OiiTernor  may, 
after  the  preliminary  requirementJi  ^of  the  Act . 
hare  been  complied  with,  declare  by  .proclamation  '  , 
that  the  land  is  taken  for  tbe  public  work  therein 
named,  and  the  land  thereupon  becomes  absolutely 
vested  in  the  local  authoriCy.  .  An;^  person  claim- 
ing compensation  may  serve  a  notice  of  the  claim 
upon  the  local  authority,  and  "  if  tbe  reapondenfe 
does  not,  within  sixty  days  after  receiTing  such 
claim,  giro  notice  in  writing  to  the  claimant  that 
he  does  not  admit  iti  tbe  claimant  may  file  a  copy 
of  his  daim  ...  in  the  Supreme  Court ;  and 
audi  claim  when  so  filed  shall  be  deemed  to  be,  and 
ahall  have  tbe  effect  of,  an  award  filed  in  the 
Supreme  Ccurt,  and  may  be  enforced  in  the 
manner  provided  " :  (sect  44).  In  a  case  in  which 
the  local  authority  had  by  inadvertence  omitted 
to  cfaaJlenge  a  claim  within  the  period  prescribed 
by  the  A<^:  Held,  that  the  court  had  no  power 
to  give  them  relief  against  the  statutory  conse- 
quences of  such  omission.  (Mayor  of  Wellington 
V.  Johnston  and  another;  Same  Lloyd  and 
another.)   fiS8 

COMPANY. 

Aetual  and  estimated  losses  of  cental — ^Preference 
shareholders  having  no  votes— Balances  to  credit 
of  profit  and  loss  accounts— Whether  available 
for  restoration  of  such  losses  or  fqr  payment  of 
dividendt  to  sudi  ihareholden. — Emerence 
diareholders  created  by  spedal  resolution  daimed 
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dividends  and  arrears  of  dividends  on  their  shares 
out  of  profits  of  the  company  in  the  yean  1898- 
1900.  The  profit  for  1898  had  been  carried  to 
reserve  or  carried  forward.  That  for  1899  had 
been  carried  forward  ^nding  the  decision  on  an 
application  for  reduction  of  capital,  which  was 
refused  on  the  ground  that  these  sums  wer» 
applicable  to  make  good  the  loss  of  capital, 
I^ly  actual  and  partly  estimated,  which  the 
company  alleged  had  been  sustained.  The  profit 
for  1900  was  provisionally  carried  forward.  Held, 
(1),  on  the  construction  of  the  articles  and  special 
resolutions,  that  the  resolutions  did  not  alter  tha 
articles,  and  that  these  conferred  no  further 
rights  tiian  a  priority  in  the  payment  of  dividrads ; 
(Z),  that  there  were  nopronta  out  of  which  pay- 
ment could  be  made.  That  that  depended  on  the 
circumstances  of  each  case,  tbe  nature  of  the 
company,  and  the  evidence  of  competent  witnesses. 
Pixed  capital  might  in  some  cases  be  sunk,  white 
circulating  capital  must  be  kept  up.  That  the 
actual  loss  was  of  this  kind,  ana,  as  to  the 
estimated  loss,  the  plaintiffs  hod  failed  to  show 
that  it  was  fixed  capital  which  in  a  company  of 
this  nature  might  be  sunk.  In  no  case  had  the 
court  compelled  directors  to  pay  dividends 
when  they  had  exprened  an  opinion  that  the 
slate  of  the  accounts  did  not  admit  of  such  pay- 
ment. That  the  action  failed  therefore,  and 
would  be  dismissed  with  costs.  (Btxid  *.  Borrow 
Hematite  Steel  Company  Limited.)   10 

Articles  of  association — Capital — Minimum  subscrip- 
tion— BCstake — Rectification  by  court— Jurisdic- 
tion.— ^Under  its  ordinary  jurisdiction  to  rectify 
written  instruments  the  court  has  no  power  to 
rectify  a  mistake  in  tbe  articles  of  association  of  a 
company  which  have  been  executed  by  the  seven 
signatories  to  the  memorandum,  although  no  one 
else  has  come  in  under  the  articles  and  no  shares 
have  been  allotted.  The  proper  mode  of  rectifying 
a  mistake  is  by  sect.  fiO  of  the  Companies  Act 
1862,.  which  has  only  a  statutory  effect.  (Evans  v- 
Chapmon.)  381 

Debentures— Chai^  on  "all  property  and  effects" 
—Goodwill— Appolntmoit  of  receiver  and  manager 
— Jurisdiction. — ^Debentures  issued  by  a  limited 
company  charged  "all  its  lands,  buildings,  pro- 
perty, stock-in-trade,  furniture,  chattels,  and 
effects  whatsoever  both  present  and  future.*^ 
There  was  no  express  mention  of  goodwill  or  busi- 
ness in  the  charge.  Upon  motion  to  appoint  s 
receiver  and  manager  of  the  business  and  under- 
taking of  the  company:  Held,  that  the  words 
"property  and  effects''  were  aofflcient  to  corer 
goodwill  and  that  the  court  had  therefore  juris- 
oiction  to  appoint  a  receiver  and  manager  of 
the  business.  (Se  Leas'  Hotel  Company  Limited ;  ' 
Salter  v.  Leas  Hotel  Company  Limited.)   189 

Debentures— One  series— Two    separate  issues — 

Registration— Creation. — On  the  1st  Sept.  1900  the 
seal  of  the  8.  O.  Company  was  affixed  to  each  of  a 
series  of  twenty  debentures.  On  the  24th  Sept. 
1900  ten  of  these  debentures  were  issued,  and  toe 
remaining  ten  on  the  6th  Jan.  IBOl.  Held,  that 
these  debentures  were  not  required  to  be  zegiatered 
under  sect  14  of  the  Companies  Act  1900.  (Be 
Spiral  Globe  Idmited;  Watson  *.  Sinral  Globe 
Limited.)   499 

Debentures — ^Regiatration — Extension  of  time  after 
winding-up. — ^The  directors  of  tbe  company,  which 
was  incorporated  in  1898,  in  November  of  that 
year  passed  a  resolution  that  the  sum  of  SSOOf. 
should  be  raised  by  the  issue  of  flf  ty-flve  deben- 

'  tures  of  1001.  each,  to  rank  pan  pat»u  and 
charged  upon  the  whole  of  the  company  s  property 
and  assets,  including  its  uncalled  capital.  Before 
the  1st  Jan.  1901  (when  the  Companies  Act  1900 
came  into  operation)  fifty  of  tbe  aebentures  were 
issued,  and  in  July  1901  the  eranpany  issued  the 
remaining  five  debentures  to  tbe  amiUoaut.  ^lese 
debentures  were  not  registered.  A  solicitor  con- 
sulted by  the  applicant  advised  him  that,  as  the 
resolution  was  passed  before  the  commencement 
of  the  Act  nothmg  required  to  be  registsxed  under 
the  Act.  Jn  Oct.  1901  the  oompiny  resolved  or 
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a  TOlnnUrj  winding-up.  In  Kor.  1901  th«  appli- 
cant appliM  under  aect.  15  of  tfae  Act  for  an  order 
extending  the  time  for  regiatering  the  debenture! 
under  sect-  14-  The  value  of  the  company's  aawts 
mm  itated  to  be  about  6030/.,  but  certain  coita 
liad  to  be  prorided  for,  and  there  were  many  on- 
aeenred  ei«diton.  Held,  that  the  omiaaion  to 
Register  waa  dne  to  a  "raffident  eauee"  within 
aeet.  15  of  the  Act  of  1900;  that  if  an  order  for 
«zteniioo  of  time  waa  made,  it  would  contain  the 
worda  Mving  the  right*  of  parties  acquired  prior 
to  actual  rMiatration  »m  in  Be  Joptin  Breverv 
Cempanp  LimUed  (86  L.  T.  Bm.  411;  (1002)  1 
Ch.  79),  that  an  order  bx  aneh  a  form  after 
winding-up  would  be  nseleia,  and  that  the  applica- 
tion must  be  tefoaed.  (Sg  8.  AbnhaBU  and 
Sone  Limited.)  290 

Directors — Agreement  as  to  Toting — Ultra  vire».~ 
A  brewer  converted  his  business  into  a  company, 
and  at  his  death  a  large  part  of  his  property 
eonnsted  of  shares  in  the  brewery  company.  On 
bis  death  his  executors  required  money,  and  ap- 
proached G.,  who  insisted  upon  the  appointment 
of  independent  directors.  By  an  agreement 
dated  the  26th  July  1898  the  four  executors  ai^i^ed 
with  Q.  to  take  all  steps  and  do  all  things  witiiin 
their  power  which  migbt  ba  required  for  obtaining 
the  elMtiMi  of  A.  O.  and  T.  W.  as  directon,  ana 
«t  all  times  thereafter  to  vote  for  and  not  against 
their  re-election  as  directors  upon  tbeir  retirement 
bv  rotation,  and  not  to  vote  for  their  removal. 
Tbe  majority  of  the  shares  stood  in  the  names  of 
the  executors.  On  the  re-eleotion  of  directors  some 
of  the  executor*  voted  on  a  show  of  hands  against 
the  le-election  of  W.  A  motion  was  made  for 
an  injunction  to  restrain  the  executors,  tbeir 
tnoxies,  and  agents,  from  voting  at  a  poll  to  be 
taken  on  the  2Sth  Jan.  1902  against  the  resolution 
for  the  rcHBleetitm  of  W.  as  a  director  or  from 
otherwise  voting  contrary  to  the  agreement  of  the 
26th  July  1888-  One  of  the  executors  was  willing 
to  vote  in  accordance  with  the  agreement,  bait  the 
«tber  three  submitted  (1)  tiiat  toe  agreement  was 
aUra  mrvs,  and  a  delegation  of  their  powers 
as  executon ;  (2)  that  sucn  an  agreement  was  in- 
«otisiBtenb  with  tbeir  duty  as  directors  of  the 
conpain',  and  ought  not  to  be  enforced;  <S)  that 
if  the  injunction  was  granted  W.  would  be  a 
director  for  three  years,  although  a  different 
dednon  might  be  arrived  at  when  the  action 
WIS  triedT^Hdd,  (I)  that  the  agreement  did  not 
postpone  the  naliaatim  of  the  shares,  and  that 
it  was  within  the  powers  of  the  executors ;  (S)  that 
it  vas  not  inconsistent  with  their  duty  as  direo- 
tois;  ffi  that  as  W.  agreed  to  give  an  imdertaking 
to  retire  if  the  court  at  tha  trial  so  directed, 
tiie  injonetion  must  ba  granted.  (Gremwell  v. 
Porter.)   220 

Directors — Bemune ration — Appointment  of  directon 
u  ^ceivers  and  mftnager*  at  salary. — Two  of  the 
dirtcton  of  a  railway  company  were  appointed,  in 
s  debenture-holder's  action,  receivers  and  mana- 
gers  of  t^  railway  undertaking  of  the  company 
St  a  salsiy.  Held,  that  in  the  winding-up  of  the 
coamany'eaeh  waa  entitled  to  prove  for  the  whole 
ti  his  remuneraUoB  aa  a  oireetor  under  the 
irtidea.  <J2c  Sonth-Westem  of  Tenexnela  (Bar- 
qiidBieto)  Sailwsy  Company  Limited.)   521 

Dtrwtonf  rannneratiog — ^Power  of  diractora  to 
postpone  payment— Construction  of  articles  of 
usodation. — ^The  articles  of  association  of  a 
limited  company  provided  that  the  directors  should 
be  sllowed  to  receive  as  a  remuneration  for  tbeir 
servioes,  and  there  should  be  allowed  to  them  out 
of  the  funds  of  the  company,  the  sum  of  SOW.  per 
anaom  each,  to  be  exclusive  of  the  remuneration 
of  any  "**"*gi"g  director,  **  and  to  be  paid  at  tuoh 
times  as  they  may  determined"  Held,  t^at  a 
resolation  of  ue  board  of  directors  was  a  condition 
precedent  to  the  right  of  any  one  of  them  to 
daim  any  renmneranon.  (Caridad  Copper  Mining 
Company  Lindted  t*.  Swallow.)  AM 

Mylity— tTar^jstered  associaUoD  of  more  tSian 
tmity  memhin — Bight  to  maintain  action. — Tho 
tnatees  of  in  unrciglstered  anoeiation  of  more 
i 
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than  twenty  persons  formed  for  mutual  inmranbe 
against  death  and  accident  sued  the  late  treasurer 
for  moneys  of  the  society  which  he  had  converted 
to  his  own  use.  Held,  that  the  society  waa  not 
rendered  illegal  by  the  Companies  Act  1882  for 
want  of  registration,  and  that  the  plaintifts  were 
not  precluded  from  maintaining  lha  action  by 
reason  of  non-registration  under  that  Act  or  the 
Friendly  Societies  Act  1896-  (Uarrs  and  others  v. 
Thompson.)   709 

Memorandum  of  association — Primary  object — 
Ultra  vires — Injunction. — A  company  was  meor- 
porated  with  the  object  of  acquiring  and  taking 
over  as  a  going  concern  the  undertaking,  assets, 
and  Uabilitie*  of  a  goM  mining  company  in  B^son. 
The  memorandum  contained  clauses  givii^;  Uw 
company  power  to  acquire  property  and  conces- 
sions, to  promote  a  company  to  take  over  [woperty 
and  concessions,  and  to  take  the  purchase  money 
in  shares  of  any  company  so  promoted.  A  clause 
provided  "  that  the  objects  specified  in  each  para- 
graph of  this  clause  shall  be  in  no  wise  limited 
or  restricted  by  reference  to  or  inferenoe  from  the 
terms  of  any  other  paragraph  or  the  nam*  of  the 
company."  The  company  proposed  to  acquire 
a  gotd-mining  property  on  the  west  coast  of 
Africa,  and  a  shareholder  applied  for  an  injunction 
to  restrain  the  company  from  so  doing.  Held, 
that  the  primary  object  of  the  company  was  to 
take  over  the  undertaking  in  Mysore,  and  that  the 
proposed  course  was  ultra  viret,  and  must  be 
restrained  by  injunction.  (Stephens  t.  Mysore 
Beefs  (Kangundy)  Company  Limited.)  2n 

Name — New  company  proposed  to  be  registered 
under  similar  name  —  Injunction. — Aerators 
Limited  was  a  company  established  for  the  purpose 
of  working  a  certain  patent  for  the  instantaneous 
automatic  aeration  of  liquids.  The  defendants 
were  the  signatories  to  tha  memorandum  and 
articles  of  association  of  a  proposed  new  company 
to  be  known  as  Automatic  Aerator  Intents 
Limited.  The  plaintiff  compao;  moved  for  an 
injunction  to  rentain  the  defendant*  from  register- 
ing that  title  as  being  calculated  to  deceive,  and 
rested  their  case  ^rgely  on  the  fact  that 
"  Aerators "  was  generaUy  known  as  a  company 
that  possessed  the  principle  of  instantaneous 
automatic  aeration — that  was  the  i^^till  com- 
pany—and  that  the  adoption  of  that  word  by  the 
defendants  was,  therefore,  calculated  to  deceive. 
The  defendants  contended  that  the  system  they 
proposed  to  adopt  was  entirely  different  from  that 
of  the  plaintiffs,  and  could  not  be  confused  with 
their  p^nt.  Held,  that  Uiere  was  no  evidence  of 
probability  of  deception,  and  that  the  action  was, 
therefore,  an  attempt  to  monopoliBo  a  word  in 
ordinary  use,  and  must  be  dismissed  with  costs. 
(Aeraton  limited  «-.  Tollit.)   631 

Practice— Debentures  ranking  pari  paMi»— Omission 
to  register  part  of  issue— Extension  of  time — 
Protection  of  creditors — Rights  of  debenture 
holden  inter  $e — ^Form  of  order. — Where  a  oom- 
panj  resolved  to  issue  a  certain  amount  of 
debenturei  to  rank  pari  jxusu,  and  a  part  only 
were  issued  before  the  Companies  Act  1900  came 
into  force,  and  the  remainder  were  issued 
afterwards,  but  were  not  registered  in  due 
time,  the  court  extended  the  time  for  regietra- 
tioa  under  sect.  16  of  the  Act,  and  directed  Uiat 
the  order  should  contain  such  provisions  as  were 
necessary  to  make  both  sets  of  debentures  inter  »e 
rank  pari  patnt.  Form  of  order.  Whether  the 
rights  of  any  creditor  who  has  not  actually  issued 
execution  ought  to  displace  the  righta  of  those 
debenture-holders  whose  debentures  were  not 
registered  until  after  his  debt  had  accrued,  quare. 
{Be  J.  0.  Johnson  and  Co.  Limited.)   791 

Bedncticn  of  capital — Cancellation  of  lost  capital — 
Losses  to  be  borne  in  proportion  to  capital  paid  up 
— ^Different  amounts  paid  up  on  same  dass  of 
shares — Other  shares  not  proposed  to  be  affected. 
—The  capital  of  a  company  was  1,000,OOW.,  consist- 
ing of  2000  deferred  shares  of  1/.  each  issued  to 
the  subscribers  to  the  memorandum  aa  fully  paid, 
and  99,800  ordinary  shares  of  IW.  each,  of  vhich 
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S7,71S  had  been  inued,  11S9  to  the  wndora  aa 

pud  up  to  the  amoant  of  61.  and  38,S8d  to  other 
penoni  aa  paid  up  to  the  amount  of  21.  The 
articles  provided  that  if  the  company  be  wound-np 
and  the  assets  be  insufficient  to  repay  the  vaid-ap 
capital,  the  asrota  should  be  diatrihuted  so  uiat  the' 
looei  should  be  borne  in  proportion  to  the  capital 
paid  up  or  which  ought  to  have  been  paid  up  at 
the -mnnmencement  of  the  winding-up.  oom- 
pany  now  petitioned  to  reduce  tiie  ordinary  sharei 
to  81. 10a.  each,  credited  with  St.  lOi.  where  61.  had 
been  paid,  and  10<.  where  81.  had  been  paid,  the 
deferred  shares  to  be  unaffected,  ^is  was 
opposed  by  certain  shareholders.  Held,  that  the 
duij  ot  the  court  was  to  see  that  the  louea  were 
'divided  hetween  the  different  classes  of  shares  in 
the  same  manner  aa  in  a  vrtndiog^up;  that  the 
articles  {novided  that  In  such  windingmp  losses 
must  be  borne  in  prcnortlon  to  the  amotmt  of 
capital  paid  up ;  that  the  proposed  reduction  was 
not  in  aocordanoe  with  this  principle,  and  mutt 
therefore  be  refused.  (Re  Credit  Asnirance  and 
Onarantee  Corporation.)   860 

Beduetlott  of  capital — Scheme  to  increase  eajntal — 
lUegality. — A.  company  deedrons  of  extingnishing 
its  deferred  shares  petitioned  the  court  for  ■ 
reduction  of  its  capital  by  the  amount  of  ita 
deferred  shares,  punoanb  to  a  scheme  supported 
by  all  the  shareholders  for  increasing  its  ordinary 
share  c^iital  and  allotting  to  each  deferred  share- 
holder 100  ordinary  shares  for  each  deferred  share. 
The  petUion  was  supported  by  all  the  shareholder* 
and  there  were  no  creditors,  the  only  debts  of 
the  company  being  for  its  current  expenses.  Held, 
that,  according  to  the  case  of  SritUh  and 
American  Trwtee  and  Finance  Corporation  7. 
Couper  (70  L.  T.  Rep.  882;  (1884)  A.  C.  SM),  the 
court  must  look  at  the  scheme  as  a  whole,  which 
involved  not  reduction,  hut  increase  of  capital 
and  was  illegal;  and  the  petition  was  refused. 
(Be  Development  Company  of  Central  and  West 
Africa  Idnuted.)   32S 

Begister  of  shareholders — Trustee  in  bankniptcr  of 
member — Form  of  share  certificate — Memorandum 
of  claim  to  lien — Right  of  trustee  to  registration 
and  certificate. — ^F.,  the  trustee  in  bankruptcy  of 
y.,  applied  to  be  placed  on  the  register  of 
members  of  W.  K.  euod  Son  Limited,  in  respect 
of  4000  ordinary  shares  of  that  compaOT  numbered 
1  to  4000  iscluuve,  in  the  place  of  N.,  in  whose 
name  the  shares  were  standing.  The  company 
did  .  not  decline  to  resistor  him,  but  elaimed  the 
right  to  enter  upon  the  register  In  re^tect  of  the 
4000  shares  a  memorandum,  similar  to  a  memoran- 
dum which  they  proposed  to  insert  in  the  new 
oerttflcato  to  he  gruted,  to  the  following  effect : 
"Hie  sharet  oompriaed  in  this  oertifleate  are  a 
portion  of  10,000  shares  nombered  1  to  10,000 
indosive,  on  all  of  which  the  company  daiin  a 
lien  under  the  company's  articles  of  association 
for  the  debts,  habilities,  and  engagements  of  the 
said  "  P.  "to  the  company."  The  certifieato  they 
proposed  to  give  was  in  the  ordinary  tonni  it 
certified  that  P.  was  the  registered  holder  of  the 
shares  in  question,  "  in  the  abovo-named 
company  subject  to  the  memorandum  and 
artiides  of  association  thereof,  and  that  for 
each  of  the  said  shares  the  full  amount 
of  II.  been  paid  up."  Then  followed  a  memo- 
randum that  "  no  transfer  of  any  portion  of  the 
shares  comprised  in  this  certificate  will  be  regis- 
tered until  the  certificate  has  been  delivered  at 
the  company's  office,"  and  then  to  the  effect  above 
set  out.  P.  contended  that  he  was  entitled  to  be 
entered  cn  the  resister  and  to  have  s  oeitlfloato, 
without  the  addition  of  the  spedal  memorandum 
proposed  by  the  company.  Held,  that  it  being  in 
no  way  necessary  for  tho  protection  of  the  company 
that  this  qie<aa]  momorandum  should  be  put  npon 
the  register  of  shareholdert,  or  that  a  carUflcato 
should  be  issued  in  this  special  form,  the  r^ter 
ought  to  be  rectified  as  proposed  by  strikinf^  oat 
any  reference  to  the  specific  claim  on  the  register, 
and  that  the  certificate  ought  to  follow  the  form 
of  the  register.   {Be  W.  "Kej  and  Son  limited.)  ...  374 


nam 

iffliaro  -Blank  transfer— Begistration—ArtMea  of 
association— Prior  equitable  title.— H.  C.  Z.  held 
certain  shares  in  a  company  in  trust  for  his  wife, 
L.  B.  I.,  and,  without  her  consent  or  knowledgo, 
executed  a  Uank  transfer  of  the  shares,  and  g«v& 
tiie  same  to  O.  J.  H.  as  security  for  a  loan.  Ota 
the  23rd  Nov.  1001  G.  J.  H.  sent  the  transfer, 
which  he  had  filled  in  with  his  own  name,  and  th» 
certificate  of  the  shares,  to  the  offices  of  the  com- 
pany for  registration.  On  the  26th  Nov.  the 
managing  director  of  the  company  saw  H.  C.  I., 
who  said  that  O.  J.  H.  had  no  nghb  to  truisfer 
the  shares,  snd  asked  for  postponement  of  the 
registration.  On  the  27th  Nov.  a  meeting  of  the- 
directors  was  held,  and  these  circumstances  men- 
tioned to  the  directors ;  but  tho  transfer  was  not 
registered.  On  the  same  day  I*.  E.  I.  commenceA 
an  action  for  an  Injunction  to  restrain  the  registra- 
tiou.^  Tba  articles  of  association  of  the  company 

Ero Tided  that  every  instrumenb  of  tranrfer  should 
B  left  at  the  office  for  registration  accompanied 
by  the  eertiflcato  of  the  sures  to  be  trann  erred,, 
and  smdi  other  evidenoa  aa  the  oompaay  miriitL 
require  to  prove  the  title  of  the  tranneror  to  ni* 
right  to  transfer  the  shares.  Held,  that  O.  J.  H. 
liad  not  on  tite  27th  Nov.  a  "prMcnt,  sdMoluto, 
and  unconditional "  right  to  the  registration  of  the 
transfer,  snd  that  therefore  the  prior  equitable 
title  of  L.  B.  I.  mnsli  prevail    (Inland  «.  Hart.)  tOt 

Shares — Signatory — Misreproseutation  by  promotor 
— Agreemmt  to  take  shares— Beaassion.— A  sub- 
scriber to  the  memorandum  of  association  of  a 
otnnpany  cannot  obtain  rescission  of  the  contraot 
by  him  to  take  shares  on  the  ground  of  mis- 
r^resentationi  made  to  him  by  a  promoter  ot 
the  company.  (Be  Ifetals  Constituents  Limited.)  281 

Shares— Surrender  to  (»mpaiqi^bLvalidii9>— Beleaae  ■ 
of  dtareholders'  lialnlity — Beetification  of  registOT 
—Lapse  of  time.— Since  Trevor  v.  WhU^mrth 
(B7  L.  T.  Rep.  467;  12  App.  Cas.  400)  a  inrrender 
of  its  shares  to  a  company  which  has  Uie  effect  of 
reducing  ita  capital  can  only  be  supported  under 
oircnmst«nces  which  would  justify  a  forfeiture  of 
the  shares.  In  IMS  certoin  mreotors  of  tho 
defendant  company  surrendered  shares  to  the  com- 
pany, in  each  which  the  sum  of  II.  was  still 
unpaid,  the  company  releasing  the  directors  from 
all  further  liabiuty  in  respect  of  them.  In  llOO 
the  directors  commenced  an  action,  claiming  m 
declaration  Uiat  the  surrender  waa  vUra  virtt  and 
inoperative;  and  idso  that  the  register  of  diare- 
holders  might  be  rectified  by  inserting  the  names 
of  the  plaintiffs  as  shareholdera  in  respect  of  tlie 
ahares  surrendered  by  them.  The  surrendered 
shares  had  not  been  reissued  tx*  in  any  way  dealt 
with  by  tihe  company.  Held,  that  the  transactun 
was  a  purchase  of  its  own  shares  by  t^ie  etMnpany 
within  Trevor  v.  Whitvorth  (67  L.  T.  Rep.  467 ; 
12  App.  Gas.  400),  and  tiie  surrender  was  therefore 
void.  Held  also,  that  sect.  S6  of  the  Companies 
Act  1862  did  not  apply,  and  that  the  plaintiffs 
never  having  cessed  to  be  legal  owners  of  the 
shares,  their  names  most  be  restored  to  the 
roister  of  shareh^ders.  ^ellerby  c.  Rowland 
and  Marwood's  Steunship  Company  Limited.)    ...  97% 

,  Examination  of  witness — Presence  of  solicitor 
of  witness — Refusal  to  undertake  not  to 
disfdose  evidence— Privilege  as  to  documents. — 
At  the  examination  of  a  witness,  under  seob.  115 
of  liie  Companies  Act  1862,  the  registrar  has  the 
right,  in  a  proper  case,  to  require  an  undertaking 
from  the  soucitor  of  the  witness  to  treat  the  whole 
matter  aa  private ;  to  use  the  information  obtained 
from  the  witness's  answers  for  the  purposes  of  re- 
examination only;  and  to  communicate  such  ia- 
fonvation  to  no  other  person  or  persons  what- 
soever except  his  counsel.  In  the  course  of  the 
examination  ot  a  solicitor,  upon  the  af^lication  of 
the  liquidator  of  a  company,  under  sect.  IIS  of 
the  Companies  Act  1862,  the  witness  claimed 
privilege  as  to  certain  documents  in  his  possession 
alleged  to  belong  to  the  liquidator ;  and  he  declined 
to  answer  questions  as  to  from  vliom  he  received 
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the  nme.  Held,  Uufc  tlie  claim  of  prinlege  wu 

Eerlf  made,'  and  that  the  witnen  need  not 
ace  the  documents.  (Se  Loadon  and  Mgrtheni 
[  Limited ;  Sx  parlt  Haddock.)   430 

Profita  of  last  year  <^  workiDg — ^No  dividend  declared 
before  winwng-up — Bnrplae  aneta — Previoua  loM 
of  capital — Righti  of  preference  ihareholden. — 
Bj  the  memorandom  of  aaMciation  of  C.'e  Oil 
Company  Limited  it  was  provided  (the  capital 
ban;  divided  into  preference  and  ordinary  iharet) 
that  file  preference  ahareholdera  should  be  entitled 
to  a  fixed  eamnlatire  pteferential  dirideod  of  6  per 
cent,  per  annum  on  the  capital  paid  up  thereon, 
■nbjeet  to  the  oompaDT**  artielea  of  aaio<nation, 
whwh  provided  that  **  in  the  event  of  the  winding- 
Qp  of  the  company  the  aarpliit  aaseta  shall  bo 
disMbnted  between  the  holdera  of  preference  and 
mdinary  aharet  aoeordmr  to  the  amoont  paid  up 
thereon  "  j  "  Uiat  tbe  pronta  of  the  company  from 
time  to  time  available  for  dividend  shall  .  .  . 
be  aj^licable :  First,  to  the  payment  of  the  fixed 
nmnilative  preferential  dividend  on  the  {ff«ference 
■hare*  in  the  ordinary  cajntal.  Secondly,  the 
■nrplna  diall  be  applicable  to  the  parent  of 
dividends  on  the  other  tharea  in  proportion  to  the 
capital  paid  ap  thereon,  but  the  whole  or  any  part 
thereof  mmy  oe  carried  to  reaerre  or  otherwise 
dealt  with  as  the  direetoia,  witii  the  sanction  of 
the  company  in  general  meeting,  may  from  time 
to  time  detemune  " ;  that  the  company  in  general 
meeting  mi^ht  declare  a  dividend  to  be  paid  to  the 
members;  that  no  dividend  should  be  payable 
eicept  out  of  the  pndta  ariaing  from  the  businen 
of  toe  aompaay ;  and  that  if  the  company  should 
be  woood-np  and  the  anrphu  aaaete  should  be 
inioffident  to  repay  the  whole  of  the  paid-up 
capital,  sach  Burplue  aaseta  riiould,  subject  to  the 
earlier  provision  as  to  distribution,  be  distributed 
so  that  aa  nearly  as  might  be  the  loasei  should  be 
borne  by  oontribatoriee  in  proporton  to  the 
tapttal  paid  up,  or  wbieh  on^s  to  have  been  paid 
np,  on  the  shares  in  respect  of  which  they  were 
coBtribntoriea  at  the  conmenoement  of  the 
windins-up.  But  this  clause  was  to  be  without 
ir^ndwe  to  the  rights  of  holders  of  shares  issued 
npoa  qieeial  oonditions.  Hie  assets  of  the  oom- 
psi?,  exclusive  of  the  profits  made  in  the  last 
jesr  of  ita  working,  had  been  add  to  an  agent  for 
K  new  company.  No  profits  had  been  previously 
Ktade  ainee  the  year  IMM  {except  about  2H.  in  the 
year  UD9),  and  no  dividend  had  be«i  paid  to  the 
pieferenoe  riiareholdera ;  and  at  tbe  data  of  the 
eontiact  for  sale  there  was  a  debit  of  over  4000f. 
■tsading  in  the  books  of  the  company  for  such 
kases.  Tbe  preference  shareholders  now  con- 
tended that  taa  amount  of  the  profits  of  tbe  last 
year's  wwldag  should  be  distribated  among  them 
■s  dtvidend.  Held,  that,  no  dividend  having 
been  recommended  by  the  directors  or  declared  by 
tbe  company  fn  general  meethig,  the  preference 
diareholders*  daim  hiled,  and  those  profits  must 
be  divided  aa  capital  among  all  the  shareholders 
nteaUy.  {Be  OriditoD's  On  Company  Limited.)—  787 

CONSFIBACT. 
Joint  indietaaent— Flea  of  guilty  by  one  defendant— 
Acqpittal  of  oo-defendant— Withdrawal  of  plea  of 
Snii^— Practice — Stating  case  notwithstanding 
idea  of  gnilty. — One  person  cannot  be  convicted  of 
eouiriiaey  by  hiniMS.  If  ou  a  joint  indictment, 
for  coospiraeT  one  defendant  pleads  "  guilty,"  but 
bis  co^efendanta  plead  "not  guiHy"  and  are 
wqQitted,  the  defmdant  who  pleaded  guilty  must 
be  showed  to  withdraw  his  plea  and  must  also  be 
uqottted.  The  court  has  iorisdicticm  to  emuider 
a  case  stated  where  a  defuidant  baf  pleaded 
gouty.  (Bex  r.  Summer.)  836 

CONTRACT. 
Building  contract— PenaKiee — Building  owner  to 
luke  allowances  for  delay — Final  decision — 
Defludt  by  building  owner — Exclusive  jurisdiction 
of  ndWng  owner. — ^By  a  building  contract  certain 
tnstters  causing  delay  and  "other  causes  beyond 


the  eoatractor's  oontnd  "  were  to  be  nbmftled  to 

the  l>oard  of  directors  of  the  owners  of  tbe 
building,  who  .wore  to  "  adjudioate  thereon  and 
make  due  allowance  therefor  if  necessary,  and 
their  decision  ihall  be  QnaL"  Held,  that  the 
exclusive  jurisdiction  of  the  board  did  not  extend 
to  delay  caused  by  interference  by  the  building 
owners  or  their  architect  with  the  conduct  of  the 
works,  by  default  in  not  giving  the  contractors 
possession  of  the  premises,  and  in  not  providing 
plans  and  drawings  in  due  time;  and  so,  such 
interference  and  defaults  being  made  out,  the 
building  owners  could  not  recover  penalties. 
(Wells  r.  Army  and  Navy  Co-operative  Society 
Limited.)   7M 

Building  ship— Delay — Allowances — Circumstances 
beyond  builders'  control. — A  contract  for  building 
a  ship  provideil  that  due  allowance  should  be  made 
for  delays  through  certain  causes  "  or  other  cir- 
cumstanixiB  beyond  the  builders'  control."  It  wa* 
within  the  contemplation  of  the  parties  that  the 
ship  should  be  comnienoed  as  soon  as  a  suitable 
berth  became  vacant,  and  the  first  berth  which 
became  vacant  was  one  in  which  another  sh^  wa* 
being  built,  and  delay  was  caused  in  the  com- 
pletion of  this  ship  irr  the  same  kind  of  caose* 
which  were  provided  for  in  tbe  contract  relating 
to  the  ship  m  question.  Held,  that  allowances 
were  properly  made  for  delay  in  building  the  ship 
in  the  conlract  owing  to  tbe  delay  la  completing 
the  former  veseel.  JSe  An  ArUEraliou  between 
Lockie  and  Craggs  and  Son.)    ;..  388> 

Bale  of  goods— Stipulation— Condition  preoedeot — 
"  Specification  to  be  given  at  the  beginning  of 
May  "  —  Delay  —  Repudiation.  —  The  defendants 
agreed  to  sell  and  deliver  to  the  plaintiffs  lOOO' 
tons  of  iron.  By  tbe  sals  note  it  was  provided : 
"  Delivered    .    .    .    cost  and  freight  Japan,  direct  ■ 

Sort,  specification  to  be  given  in  the  beginning  of 
[ay.    Time  of  shipping  Hay  and  June  firom- 
Antwerp."    It  was  known  by  both  parties  that  the 
specification  bad  to  be  sent  from  Japan,  and,  in 
fact,  the  specification  was  given  in  various  parts 
between  the  12tb  and  16th  Msgr-   All  the  iroDi 
could  be  manufactured  by  the  defendants  in  eight  - 
days,  and  opportuniUes  of  shipment  in  llay  and. 
June  were  frequent  from  Aiitwerp  to  Japan. 
Held,  that  "  specification  to  be  given  in  the  b^i^-- 
ning  of  May'^  was  not  a  condition  precedent,  a- 
brMch  of  which  entitled  the  defendants  to  re- 
pudiate the  contract,  but  that,  even  if  it  was,  the- 
giving  of  a  specification  between  Hay  12  and  IS 
was  sufficient  compliance.    Wfaebfaer  or  not  a  term 
of  a  contract  is  a  condition  precedent,  must  bo 
collected  from  the  provisions  of  the  instrument 
creating  the  contract  and  the  circumstances  legally 
admissible  in  evidence  with  reference  to  which  it 
is  to  be  construed.    (Kidston  and  Co.  v.  Honceau 
Liunworks  Company.)   556 

Setting  aside — ^Undue  pressure — Deed  executed 
under  undue  pressure— Bight  to  set  aside — Wrong- 
ful dismissal. — In  an  notion  for  balance  of  salary 
and  for  wronriul  dismititsi'  brought  by  the  plain- 
tiff, who  bad  Deen  eof^iged  by  tbe  defendants  as 
manager  of  their  music-hall,  tbe  defendants  seb 
up  as  a  bar  to  the  claim  an  arrangem^t  which 
was  come  to  in  the  course  of  a  discussion  in 
which  the  plaintiff  was  asked  to  explain  some 
alleged  irregularities  in  his  aooountt,  and  which 
arrangement  was  embodtad  in  a  deed  executed 
by  the  plaintiff  under  which  he  was  to  send  in  Ids 
resignation  and  was  to  -accept  in  settlement  of 
cross  claims  between  him  and  the  defendants  a 
certain  sum  for  saloiy,  and  was  to  sign 
the  deed  of  release.  The  plaintiff  replied 
that  he  was  induced  to  execute  the  deed 
by  the  defendants'  threat  unlawfully  to  imprison 
him,  and  that  be  executed  it  when  overwhelmed 
by  tbe  threat,  and  that  he  gave  no  real  or  free 
consent  to  its  execution.  The  jury  having  nega- 
tived tbe  threats  by  tbe  defendants  of  criminal 
proceeding  or  imprisonmrat,  but  having  found 
that  the  plaintiff  was  induced  to  make  the  agree- 
ment by  undue  pressure  exercised  by  the  defendants 
to  force  him  to  make  it :   Held,  that  the  midjie 
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prewora  lo  foand  iru  not  sufficieot  in  Uw  to 
entitle  the  plaintiff  to  set  aside  th«  smngement  or 
tAie  deed  which  embodied  it,  and  to  fall  back 
upon  his  original  claims ;  and,  further,  that  as 
the  plaintiff  had  tendered  his  resignation,  wUeh 
waa  accepted,  there  was  no  wrongful  dismissal. 
(Barnes  v.  Kichards  and  others.)   231 

(Bee  Yexbor  and  FirBCHASBR.) 

COPTBIQHT. 

Arttstio  production — T07S — ^Models  of  soldien — 
Stampiii|f  prcffirietor'i  name  on  modela— Date  of 
pablieatitm.. — Metal  models  of  mounted  yeomeo 
produced  and  sold  aa  toys  are,  where  were  ia 
evidence  that  they  are  anatomically  and  techni- 
cally correct  and  display  artistic  skill  and  merit  on 
the  part  of  the  producer,  within  theproteetion  of 
the  Sculpture  Copyright  Act  1814.  The  proriso  in 
sect.  1  aa  to  stampiiw  such  models  with  the 
proprietor* b  name  is  satisfied  by  the  inserMon  of 
the  name  of  one  of  the  partners  of  the  firm  of 
proprietors,  if  he  himself  bo  the  producer  of  the 
model.  Hie  effect  of  the  requirement  in  the  same 
proviso  as  to  the  date  of  publicati(»i  is  that  the 
date  must  not  be  misleading ;  and  the  insertion  of 
«  date  upon  the  cast  a  few  days  earlier  than  the 
absolute  date  of  putting  forth  and  publication  is 
no  contravention  of  the  proviso.  (Britain  and 
othera  r.  Hanks  Brothers  and  Go.)  765 

Book — Infringement  —  Commentator  —  Originality — 
Common  sources  of  information — Injunction. — The 
pUuntiffs  were  the  registered  proprietors  of  the 
^PT^ght  in  an  annotated  edition  of  one  of 
Shakespeare's  plays,  edited  by  T.  F.,  and  published 
in  1803-  In  March  IMO  the  defendants  O.  and 
Sons  published  an  annotated  edition  of  the  same 
play,  edited  by  the  defendant  F.  M.  The  plain- 
tiffs alleged  tlut  the  book  published  by  the  defen- 
dants O.  and  Sons  was  a  oolourable  mutation  of 
the  plaintiffs'  book^  and  an  infringement  of  their 
copyright  therein  in  respect  to  general  arrange- 
ment, sketches  of  character,  literary  notes,  and 
quotations.  Held,  that  the  plaintiffr  book  was  a 
subject-matter  of  copyright ;  that  the  use  which 
the  defendant  F.  M.  had  made  of  the  plaintiffs' 
book  was  illegitimate  and  an  infringement  of  their 
oop^ght  therein:  and  that  therefore  they  were 
entiUed  to  an  injunction.  (Moffatt  and  Paige 
Umited  «.  George  Oil]  and  Sons  Limited  asd 
F»noU  MarshaU.)    465 

Infringement — Injunction — "  Print  or  cause  to  he 
printed  " — Agent. — The  plaintiffs  were  the  pro- 
prietors and  publishers  of  a  directory  of  merchants, 
manufacturers,  anti  shippers.  JSm  defendant  G. 
pnbHshed  s  book  entitled  X-'s  Diary  for  Merchants, 
shippers,  snd  Foreign  Buyers,  which  contained  a 
^ist  of  colonial  and  foreign  importers  and  ^Iso  of 
export  commission  merchants.  The  words 
"Printed  at  L.'s,  Royal  Ezohanga,  London," 
appeared  on  the  title-page.  An  arrangement  had  ' 
been  entered  into  between  G.  and  L.  b  by  which 
it  was  arranged  that  the  hook  should  be  published 
in  connection  with  L.'s,  that  they  should  print  it, 
and  should  receive  a  subsidy  for  the  use  of  their 
name  together  with  certain  commission.  L.'s 
wrote  to  their  agents  requesting  them  to  give 
certain  information  required  for  the  book.  X-'s 
began  the  printing^  but  finding  they  could  not 
complete  it  ui  time  it  was  arranged  that  G.  shpuld 
gat  some  of  it  done  elsewhere.  It  appeared  that 
certain  lists  in  the  part  not  printed  by  L.'s  were 
compiled  by  copying  the  names  and  particulars 
contained  in  the  plaintiff's  directory.  The  plain- 
tiffs bro^bt  an  action  for  an  injunction  restraining 
G.  and  L-'s  from  publishing  any  book  containing 
these  lists.  G.  did  not  appear,  and  L.'b  had 
nerer  sold  any  copies  of  the  book  and  had  no 
intention  of  doing  so.  Held,  that  there  was  no 

Sartnership  between  0.  and  L.'s,  and  the  work 
one  1^  the  printer  under  G.'b  orders  could  not  be 
conndered  as  work  done  by  an  agent  of  L.'s ;  and, 
therefore,  L.'s  had  neither  printed  or  "  caused " 
the  pirated  portion  to  be  printed  within  sect.  16 
of  the  Copyright  Act  1842,  and  were  not  liable 


under  that  section.   (Kelly's  Directories  limited 
r.  Gavin  and  Lloyd's.)  38S 

COSTS. 

Conveyancing  —  Taxation  —  Solid  tor  mortgagee  — 
Negotiation  fee. — A  solicitor  practising  alone  and 
not)  in  partnership,  acting  for  a  client  desirous 
of  selling  property  mortgaged  to  a  bank,  advanced 
out  of  his  own  moneys  to  his  client  the  sum  re- 
quired to  p»  off  the  mortgage  mi  the  property, 
which  was  then  reconveyed  to  the  client,  who 
executed  a  mortgage  of  the  property  to  the  solicitor 
to  secure  his  advance.  In  his  bill  of  costs  delivered 
to  his  client  the  solicitor  chanced  the  scale  fee 
for  negotiating  tiie  loan,  which  fee  was  disallowed 
on  taxation  on  the  ground  that  tlie  solicitor 
making  the  advance  could  not  negotiate  vrith 
himself.  On  a  summons  by  the  soUcitor  to  vary 
the  taxing  maslor's  certificate :  Held,  that  sect. 
2  of  the  Mortgagees'  Legal  Costs  Act  1895  ex- 
pressly provides  for  such  a  case,  and  entitles  a 
solicitor  practising  alone  to  charge  the  scale  fee 
for  negotiating  a  loan  to  his  client  where  the 
solicitor  tumself  advances  the  sum  secured  by  the 
mortgage.     (Be  Norris.)    46 

Lease— Underleaae— Forfeiture  of  lease— Testinig  of 
property  in  underlessee — Inquiry. — Where  a  lease 
became  forfeited  by  virtue  of  a  proviso  contained 
therein,  and  the  court,  acting  under  sect.  4  of  the 
Conveyancing  and  Law  of  Property  Act  1892,  made 
an  order  vesting  the  property  in  the  underlessee, 
the  underlessee  was  ordered  to  pay  the  costs  of  the 
inquiry  that  was  necessary  to  determine  the  new 
rent.    (Ewart  r.  Fryer.)  670 

(See  CsoWN— Pbictkb.) 

COUNSEL. 

CounjMl  retained  in  action — Authority  to  compro- 
mise— Agreement  to  refer  to  arbitration — ^Express 
limitation  of  authority — Counsel  exceeding  his 
authority — AppUcation  by  client  to  set  aside — 
Order  to  refer. — Counsel  retained  in  an  action  has 
an  apparent  general  authority  tio  agree  to  an 
order  referring  the  matters  in  dispute  in  the  action 
to  arbitration,  and  the  client  is  l)ound  by  such 
an  agreement  although  contrary  to  his  express 
limitation  of  his  counsel's  authority,  if  that  limita- 
tion of  authority  was  not  made  known  to  the 
other  party ;  and  the  court  will  not  set  aside  the 
order  to  refer  on  the  application  of  the  client. 
(Neale  e.  Gordon-Lennox.)  574 

COUNTY  COURT. 
Practice— Costa— Judge's  discretion  as  to  costs — 
Power  to  order  successful  defendant  to  pay  plain- 
tiff's costs. — A  County  Court  judge  has  no  power, 
,   und^r  sect.  IIS  of  the  County  Courts  Act  1888  or 
otherwise,  to  order  a  successful  defendant  to  pay 

j   thB  plaintifTi  costs.   (Andrew  v.  Grove.)  72f) 

'Practice — Costs — Remitted  aoticn — ^Pa^ent  br 
defendant  to  plaintiff  out  of  court — Claim  reduced 
below  201. — An  action  of  contract  being  brought 
in  the  Ht^  Court  for  over  20f.,  was  remitted  to 
the  County  Court.  After  the  order  to  remit,  but 
before  the  record  was  lodged  with  the  registrar 
of  the  County  Court,  the  defendants  paid  to  the 
plaintiffs  personally  several  sums  which  reduced 
theamountdueon  the  contract  to  a  sum  lees  thaa 
201.  The  plaintiffs  in  their  particulars  gave  credit 
for  these  sums  and  obtained  judgment  for  the 
balance  due.  Held  (Darling,  J.  dissenting),  that 
the  plaintiffs  were  entitled  to  costs  on  the  footing 
of  their  liaving  recovered  over  801.  in  the  action, 
and  that  sect.  116  of  the  Coonty  Courts  Aot  did  not 
opply-   (Pearce  and  others     Bolton  and  Sharp.)  BSO  • 

CRIMINAL  LAW. 
Evidence — Admissibility — Statement  of  affairs  in 
bankruptcy — Compulsory  examination — Misappro- 
priation by  trustee.— The  statement  of  affairs  made 
27  K  bankmpt  in  compliance  with  seet.  16  of  the 
Bankruptcy  Act  188S  and  rale  S17  is  nob  a  state- 
ment made  in  a  compulsory  ^imination  within 
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the  meaninr  of  aeet  27  (2)  of  the  Bankmptcy 
Act  18N-  It  u  therefore  ftdminible  in  eTidence 
■gunat  a  bankiiipt  charged  with  appropriating 
tnut  moneya  to  hia  own  use.    (Sex  v.  Pike.)  206 

handulmt  miaappropiiation  of  funds — Evidence. — 
The  arpellant,  a  director  of  a  banking  eompaiiy, 
opened  a  "troat  account"  irregularly,  and  wiih- 
out  the  conaent  of  the  board,  and  had  from  time 
to  time  considerable  orerdrafU  on  the  accotint. 
The  bank  stopped  payment,  and  at  that  time  m 
large  sum  was  doe  from  the  ai^ellaat  on  such 
oYndnfta,  but  he  wai  lolreot  at  the  time  each 
orerdrafta  were  made.  Held,  that  nnder  the 
oretimatances  there  waa  no  evidenee  of  fraadu- 
lent  misappropriation  of  the  fiinda  of  the  bank. 
(Nelsoo  «.  The  King.)  IM 

TMtceay—Viiib.  taken  at  sea — Possession  of  owner 
of  amad — Sdpper  of  amaek. — Fish  taken  at  sea 
are  in  the  possession  of  the  owner  of  the  smack 
bj  irtiioh  they  are  taken,  as  soon  as  they  are  taken, 
sod  are  consequently  the  subject  of  lareeny.  A., 
who  waa  emplcmd  as  ikipiier  of  a  mack  used  for 
trawling  outsiae  territorial  waters,  during  the 
eourse  of  a  fishing  Toyage  put  into  port,  sold  the 
fish  he  had  taken,  and  appropriated  the  proceeds 
to  his  own  uae.  Held,  that  he  was  properly  con- 
Tic  led  of  laroetty.   (Bes  t.  William  Uallison.)   ...  MO 

Pnetice — ^Eridenoe — Cross-examination  of  priscftur 
by  co-defendant — ^Evidence  of  person  charged. — A 
person  charged  with  an  (^ence  is  made,  by  the 
Oimiaal  Evidence  Act  18W  (61  Ac  62  Tict.  c  36), 
I.  1,  a  competent  witness  for  the  defenoe.  Hie 
effect  of  this  is  to  make  him,  if  he  gives  evidence, 
ui  ordinary  witness  in  the  case,  and  therefore 
liable  to  be  cross-examined  on  behalf  of  a  person 
imutly  indicted  with  him.  (Rex  r.  Frederick 
waiter  Hadwen  and  Alfred  Ingham.)   601 

Fiietice  Evidence  for  jury — Z.eave  to  appeal. — In  a 
crinmal  case  where  there  is  evidence  for  the  jury 
in  support  of  a  conviction  the  Judicial  Committee 
«ill  not  give  leave  to  appeal.    (Ex  partt  Aldred.)  163 
Pnetice— Pleading — Indictment — Necessary  aver- 
iMnt—Negativing  proviso— Married  womao-^ 
I-wceiij  by  wife  of  husband's  goods. — Where  a 
rtatate  hj  which  an  offence  is  created  contains  a 
Pnnio  which  affords  a  defence  to  proceedings 
Uen  in  respect  of  the  offence,  it  is  not  necessary 
^  the  prosecution  to  negative  the  proviso,  unless 
^he  proTiso  is  in  the  nature  of  an  exception  so 
"iforporBted,  directly  or  by  reference,  with  the 
entctin^  clause  that  the  enacting  clause  cannot  be 
'^  without  the  qualification  mtroduced  by  the 
F^juo,  A  married  woman  was  charged  on  an 
E^'^tment  with  larceny  of  her  husband's  goods. 

not  alleged  in  the  indictment  that  she  was 
<■>«  wife  of  the  prosecutor,  nor  that  the  goods 
taken  by  her  when  leaving  or  deserting  her 
^buid.  It  was  objected  tiiat  the  indictment 
'ns  bid  because  it  did  not  allege  circumstances 
*^  ihowed  that  the  case  did  not  come  within 
•JH  proTiso  to  sect.  12  of  the  Married  Women's 
fwperty  Act  1882  (46  46  Vict  c.  78)— appUed 
w  wwes  by  sect  16— which  enacts  that  no  cnmioal 
proceedings  shall  be  taken  unless  under  the  cir- 
(^utauKes  mentioned-  Held,  on  a  case  stated, 
»U  u  the  proviso  to  sect.  12  affords  a  defence 
'^^Ifi  stating  circumstances  which  may  be 
iwsded  in  answer  to  an  indictment  founded  on 
uU  section,  it  is  not  necessary  that  these  circm- 
^ucei  should  be  negatived  in  the  indictment. 

(a«x  V.  James.)   202 

^•ctice — Procedure  —  Evidence  —  Ingredients  of 
(tfenee—Previons  conviction— Claim  to  be  tried  by 
JiiiT— Trial  by  jury. — ^Every  ingredient  of  an 
oSemx  chargfKl  in  an  indictment  must  be  proved 
before  the  jury.  By  sect.  7  of  the  Prevention  of 
t^nmes  Act  1871  a  person  who  has  been  convicted 
on  an  indictment  for  a  crime  is  guilty  of  an 
offence  under  that  Act  if  {inter  alia)  be  is  found 
m  juij  place  under  such  circumstances  as  to 
Mtiiff  the  court  before  whom  he  ia  brought  thai 
be  was  about  to  commit  or  to  aid  in  the  com- 
uussion  of  any  offence  pimishable  on  indictment 
or  sammary  conviotion,  or  was  waiting  for  an 
dRnitDnity  to  eomtnit  or  aid  in  the  commission 


rum 

of  any  offence  punishable  on  indictment  or  sum-, 
mary  conviction.  On  the  trial  of  a  person  charged 
with  an  offence  imder  this  section,  the  proper 
practice  is  to  prove  the  convictions  as  part  of  the 
case  for  the  prosecution.  If  the  defendant  having 
claimed  to  be  tried  h^r  a  jur^  is  indicted,  the  fact 
of  the  previous  conviction  la  to  be  disclosed  bo 
the  jury.   (Rax  «.  Penfold  and  Edwards.)  204 

CROWN. 

Costs — Mandamut — Prerogative  writ  of — Right  and 
liability  of  Crown  to  costs — Jurisdiction  of  court 
to  give  costs  to  or  against  Crown  on  argument  of 
rule  for  mandaoitu. — The  court  has  no  jurisdiction 
to  give  costs  ather  to  or  against  the  Crown,  when 
the  Crown  appears  upon  tne  argument  of  a  rule 
for  a  prerogative  writ  of  mandamtu.  The  rnle  of 
the  common  law  that  the  Crown  "never  paid  nor 
received  costs "  has  not  been  altered  with  regard 
to  the  prerogative  writ  of  mandamut,  either  by 
the  Act  1  Will.  4,  c.  21,  s.  6,  or  by  the  exiitiii« 
mlei  (tf  the  Supreme  Court.  (Rex  «  ArehUdiop 
of  Canterimiy;  Me  Gore;  Ex  ^rte  Cobhajn  and 
Oarbeit,  No.  2.)   450 

Intestate— Ifona  taeantia — Domtcll— JfoMffa  tegutm- 
tur  personam — International  law. — Petition  by  the 
Treasury  Bolicltor,  as  administrstor  of  the  personal 
estate  a  domiciled  Austrian  who  died  intestate 
in  188S  without  leaving  a  widow  or  next  of  kin, 
for  pajrmenb  out  of  court  of  a  sum  of  Consols 
belonging  to  the  intestate.  The  Crown  claimed 
the  property  as  buna  vacantia.  The  Austrian 
Qovemment  claimed  the  property,  relying  on  the 
maxim  Mo/tilia  Koituntur  pertanam.  Held,  that  ' 
the  Crown  took  toe  property  as  bona  vacantia 
in  exerdse  of  its  sovereign  right;  the  maxim 
Mobilia  lequnntur  prrtonam  did  not  apply,  as 
there  was  no  pertona.   {Jte  Baruett's  Trusts.)  ...  S46 

CBUELTT  TO  ATTIMALa 
Boraft— Working  in  an  unfit  state— Ouilt;^^  know- 
ledge.—appellant,  who  was  charged  with  caus- 
ing two  horses  to  be  worked  in  an  unfit  state, 
carried  on  bnsineis  in  London,  and  the  two  honea 
in  question  were  under  the  charge  of  one  L.  at  a 
farm  at  C,  where  the  appellant  resided.   He  waa 

£rBcticiIly  always  away,  and  did  not  see  the 
oraes  above  once  a  fortnight,  they  being  under 
the  entire  management  of  L.  There  was  some 
evidence  that  the  appellant  knew  that  the  borsea 
had  been  out  of  condition  at  some  time,  but  no 
eridence  was  given  as  to  the  date  when  that  was, 
or  how  long  it  waa  before  the  alleged  improper 
working.  There  was  no  evidence  that  the  appel- 
lant had  interfered  with  L.,  had  given  any  order 
for  the  horses  to  be  worked,  or  knew  of  their 
condition  on  the  day  in  question.  On  the  2nd 
May  IMl  the  horses  were  being  worked  in  an  unfit 
state.  The  justices  convicted  the  appellant. 
Held,  that  there  was  a  failure  on  the  part  of 
tha  prosecution  to  give  any  evidence  of  guilty 
knomedge  with  regard  to  the  offence  in  question. 
(Greenwood,  app.  v.  Backhouse,  resp.)  606 

CVSTOHS. 
(See  Rbvznuk.) 

DEED  OF  ARRANGEMENT. 
Fraudulent  conveyance  —  Registration  —  Affidavit  — 
Ezcluiaon  of  weditor  from  operation  of  deed — 
Omission  of  creditor's  name  and  address  in  affidavit 
on  registration— Validity  of  deed. — A  deed  of 
arrangement  is  not  necessarily  void  under  sect.  5 
of  the  Deeds  of  Arrangement  Act  1887  merely  by 
reason  of  the  intentional  omission  of  the  name  and 
address  of  a  particular  creditor  in  the  affidavit 
required  upon  the  registration  of  the  deed  under 
sect.  6,  BUD-sect.  1,  of  the  Act,  and  because  it 
reserves  some  benefit  to  the  debtor.  A  deed  of 
arrangement,  being  an  assignment  by  a  debtor  of 
his  property  to  a  trustee  for  the  benefil>  of 
creditors,  is  not  necessarily  void  under  13  Elix. 
c.  6  by  reason  on\j  of  the  intentional  ezcluaion  of 
m  particular  creditor  from  the  operatioenef  the  t 
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deed.  (Uaskeljne  mud  Cooke  r.  fimitb ;  Palmer, 
<Uaimaiii.)    832, 

DITOBCE. 
(See  HusBASD  and  Wifb.) 

DONATIO  MORTIS  CAVSA. 
CertificateB  of  building  society  shares— Post  Office 
^Tinga  Bank  deposit  book— Dooumcnt  embodying 
terma  of  contmet. — ^T.  W.,  whm  lying  ill  in  hos- 
pital in  March  IBOl,  pave  H.  H.,  to  whom  be  wu' 
engaged  to  be  mamed,  the  key  of  a  drawer  in 
his  bedroom  in  which  the  cettificateB  for  eight 
tHTealment  shares  in  a  building  society,  and  a  Poat 
Office  SaTings  Bank  book  showing  a  deposit  of 
about  130/.,  were  kept,  and  told  her  to  keep  them. 
H.  M.  subsequently  offered  them  wiUi  the  key  to 
T.,W.,  who  said  he  wished  her  to  keep  them,  and 
lat^r  also  stated  that  he  wished,  in  the  event  of 
his  d^abh,  all  his  property,  with  one  soiall  sum 
excepted,  to  be  hecs.  T.  W.  died  on  the  1st  Hay 
IWl,  and  letters  of .  admiiUBtraition  were  taken  out  . 
te  his  estate  by  B.  This  waa  an  appltciftion  by 
9.  to  have  it  decided  whettier  under  the  circum- 
i^aaces  H.  M.  was  entitled  to  the  shares  and  the 
money  standing  to  the  deceased's  credit  in  the 
Post  pffice  Savings  Bank,  which  she  now  claimed. 
Bed(I,'that  the  shares  were  not  the  proper  subject- 
matter  of  a  donatio  mortia  eatud,  but  that  the 
Saviiigs  Bank  Book  was  capable  of  being  well  given 
so  as  to  create  such  a  gift.  (Be  Weston ;  Bartholo- 
mew ,f>.  Uewsies.)   661 

■Chegw-rPresented  but  not  paid  in  donor's  lifetime 
— ^Donor's  account  at  bank  overdrawn — Validity. — 
-The  delivery  of  the  donor's  chemie  on  his  bankers, 
■which  was  presented  by  the  donee  though  not 
TEUd,,  either  actually  or  construetively,  before  the 
donor's  death :  Held,  not  a  good  donatio  mortis 
catud.     {Bt  Beaumont ;  Beaumont  v.  Ewtwnk.)  410 

D^very  of  a  cheque  accompanied  by  a  written 
request  that  a  third  party  shall  pay  same  to  donee 
after  decease  of  donor— Gift  declared  invalid. — 
An  invalid  lady  with  the  help  of  a  friend  sent 
three  chet^ues,  each  for  the  sum  of  100^,  made  out 
to  three  different  persons,  to  another  friend  of  hers 
■4rith  a  letter  couched  in  the  followtng  terms: 
''Misa  Davis  wishes  me  to  send  you  the  three 
indosed  ebeauei  for  you  to  keep  for  her,  and  in 
•oasff  d  her  deatb,  and  then  aee  the  aaid  persont 
hmo  the  money,  &a.**  Miss  D.  died  upon  the 
/crowing  day.  Upon  an  originating  summons 
taken  out  by  the  executor  to  ascertain  whether  he 
was  justified  in  paying  the  three  sums  of  1002. : 
StM,  that  there  tuid  been  no  valid  donatio  mortia 
cautd,  and  that  the  eueutor.was  not  at  liberty 
to  bonour  the  cheques.  {Jte  Daris;  Orifflth  t. 
IHvis.)  889 

EASEMENT. 
Ancient  lights — Building  agreement — Owner  of  two 
tenements  —  Conveyance  of  one  tenement  —r 
General  words — Imphed  grant — l>erogation  from 
grant— Obstruction — Injunction. — In  1884  0., 
the  owner  of  a  building  estate,  entered 
into  a  building  agreement  with  a  builder 
&.  Upon  part  of  the  land  comprised  in 
the  agreement  S.,  with  the  concurrence  of 
<2.,  bmlt  a  block  of  mansions  (which  waa  not  in 
aooordance  with  the  scheme  of  the  agreement) 
with  windows  facing  west.  To  the  west  of  the 
aite  of  the  mansions  were  certain  plots,  referred 
ta  as  the  "adjoining  ground,"  on  wliicb,  by  the 
•greement,  there  were  to  be  built  "  a  coach-house 
or  stable  premises,  dwellin|rJiouse,  or  oottage," 
as  might  be  agreed  upon.  When  the  building  of 
ihe  mansions  was  commenced,  B.  contemplated 
the  erection  of  a  corresponding  block  of  mansions 
<m  the  "adjoining  ground,"  and  laid  foundationa 
therefor,  and  constmcted  part  of  l^e  WREtem  wall 
of  the  mansions  as  a  party-wall  with  chimney 
breasts.  6.  exercised  his  option  under  the  agree- 
ment to  take  the  plots  upon  which  the  mansions 
wore  erected,  and  by  a  conveyance  in  1886  0..  as 
"  ben^cial  owner,"  convoyed  the  mansions  wlthcut 


PAOB 

any  express  gwiflral  worda  to  S.  8.  subsequently 
mortgaged  the  mansions,  the  mortgage  being 
afterwards  tranaferred.  The  transferees  eventu- 
'  ally  sold  under  their  power  of  sale,  O.  himself 
bsuBg  the  purduaer.  Vbo  plaintiffs  were  the 
trustees  of  a  settlement  made  by  O.  of  Uie  man- 
sions. The  defendants,  who  were  the  successors 
in  title  of  O.  of  the  adjoining  land  under  convey- 
ances neither  of  which  contained  any  express 
reservation  of  a  right  to  light  over  the  adjcnning 
ground,  had  commenced  to  nuild  on  the  adjoining 
ground  stables,  kc,  which  obstructed  the  hght  to 
the  windows  in  the  west  side  of  the  mansions,  but 
to  an  admittedly  less  degree  than  would  have  been 
caused  by  a  corresponding  block  of  mansions  if 
erected  as  originally  eoatemplated.  Held,  that 
notirithstaiHUng  by  virtue  of  sect.  6,  subject. 
2.  of  the  Conveyancing  Act  1881  the  parcels  in 
the  conveyance  in  1886  inifluded  and  operated 
as  conveying  all  lights  appertaining  or  reputed  to 
appertain  thereto  or  at  the  time  of  conveyance 
enpyed  therewith,  yet  having  regard  to  the  cir- 
cumstance* existing  at  the  time  of  the  grant, 
which  were  to  be  looked  for  in  the  building  agree- 
ment, the  conveyance  did  not  as  against  O.  pass 
to  S.  any  right  to  have  the  access  of  light  to 
the  windows  of  the  mansions  looking  west  over  the 
adjoining  ground  UBobatnieted'  by  any  building  on 
the  adjoining  ground.  (Oodwm  Bchwoppom 
Limibed.)   S7r 

Ancient  lights— Conservatory— Sloping  glazed  roof — 
Window — Agreement  allowing  window  to  over- 
look.— By  aa  agreement  in  writing,  made 
in  187^  and  signed  by  B.,  the  plaintifTs 
predecessor  in  title,  £.,  apeed  to  pa^  the 
defendant  li.  a  year  for  aUowing  the  window 
in  bis  conservatory  to  open  on  and  over- 
look the  defendant's  property.  The  conservatory 
had  a  sloping  roof,  which  was  glased  as  also 
was  the  vertical  side  facing  the  defendant's  pro- 
perty to  within  a  few  feet  of  the  ground.  Portions 
of  the  glazed  side  were  movable,  and  when  open 
overhung  the  defendant's  property.  The  slopmg 
roof  did  not  open.  The  annual  payments  under 
the  agreement  were  made  until  1^8,  when  the 
vertical  side  waa  bricked  in,  leaving  the  glazed  roof 
in  its  original  position  so  as  to  form  a  skylight 
to  what  became  a  corridor  to  the  hotel  against 
which  the  conservatory  was  erected.  In  1901  tht* 
defendant  obstructed  the  access  of  Ugbt  to  the 
glazed  roof  of  the  corridor.  In  an  action  the 
plaintiff  for  an  injunction  restraining  the  defen- 
dant from  obstructing  the  light:  Held,  that  the 
word  '  vrindow"  in  the  agreement  appUed  to 
the  sloping  glazed  roof  a*  much  as  to  tne  fixed 
and  glazed  porUons  of  the  vertieal  side,  and  thai  a 
window  was  not  the  less  a  window  because  it 
was  not  capable  of  being  opened  or  because  it  waa 
not  fixed  in  a  vertical  plane.  Held,  also,  thab 
inasmuch  as  the  skylight  received  light  over  the 
defendant's  property  it  overlooked  the  property  in 
the  sense  of  the  term  used  in  the  agreement,  and 
that  the  right  to  light  had  therefore  been  enjoyed 
by  consent  or  agreement  within  the  meaning  of 
sect  3  of  Ihe  Prescription  Act  18S2.  Flainuff's 
action  therefore  was  dismissed.   (Easton  v.  Isled.)  442 

Bight  of  way — Alleged  extinguishment  and  partial 
abandonment — OBstructiou  —  Mandatory  mjtmc> 
tion  to  remove  obstruction  refused. — ^The  plaintiffs, 
as  owners  of  certain  lands  situate  in  Croydon 
known  as  Whitehorse-Iane,  had  a  right  of  way  over 
a  strip  of  land  10ft.  wide  on  adjoining  property 
in  the  occupation  of  the  defendants.  Some  yeara 
before  action  brought  the  plaintiffs  erected  a 
Bummer-house  which  projected  over  the  strip  of 
land  to  the  extent  of  3ft.  4in.  Before  action 
brought  the  defendants  erected  and  eight  months 
prior  to  the  date  of  the  writ  they  completed  the 
erection  of  a  stable  on  the  strip  of  land  which 
obstructed  the  plaintiffs'  right  of  way.  The  plain- 
tiffs brought  an  action  (1)  for  a  deolaratim  that 
they  were  entitled  to  the  right  of  way;  (S)  an 
order  requiring  the  defendants  to  remove  the 
buildings  in  question;  (3)  for  an  injunction  to 
restrain  the  defendants,  their  servants  and  agents, 
from  obstructing  the  plaintiffs ^and  their  tenant** 
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ni  fk*  ageiiti  of  the  ptoiatUfa  and  ttair  tcmati, 

in  the  Bzeniae  of  wact  right  of  -mmj.  The  defen- 
daati  pleaded  eztingnuhment  or  abandonment  be- 
fore aotioB  brought.  Held,  (1),  on  the  facta,  that 
the  ^-■"tf'Tf  had  proved  their  title  to  and  had 
not  ahandonad  or  eztingoiahed  their  right  of  war ; 
<S)  that  partial  abandonmeat,  by  the  srectioQ  of  a 
rammer-nouBo  projecting  scrota  a  portion  of  the 
atrip  of  land  wu  not,  in  the  drcumstuioea,  lofB- 
«ieiit  erideuoe  of  abandonment ;  that  the  plaintifla 
were  entitled  to  u  injunction  and  40«.  oam^ea, 
hat  thai,  owing  to  the  fact  that  the  defendanta* 
ciMtmeting  building  had  beau  eoaafdeted  aighb 
nonthfl  before  aetion,  an  order  for  Ua  mnonl 
CTold  not  be  made.  (Young  and  oth«a,  TraafcaM 
of  Kndaru^  Young,  deoeiiaed  *.  Star  Omidbna 
Oompany  Limited.)   »    41  ■ 

BijAt  of  w»y — Railway  —  Compulsory  power*—. 
Obatroetion  —  Injunction— CompeiiBation.-^otion  ' 
by  Ae  plaintiff  to  restrain  the  defendant  railway  . 
eoapany  and  tbdr-oontraetora'  from  obitnltoting  \ 
and  uterferii^  with  the  right  of  way  of  the  plain-  . 
tiff  over  a  eartais  ooeupation  road,  and  from  per- 
ndtting  say  laihnT.  to  oontinue  upon,  and  from 
xiniafw  tiMBi  or  loeOBaotiTas  ^(Mg  Uw  road.  Xho 
dtfeod&ita  had  laid  dota  a  line  wUah  paaaed 
aloBR  the  oeeupaijon  road,  and  ran  traina  thereon 
for  the  purpoae  of  carrying  the  plaint  and  necesaary 
tnaferiala   for   the  eoniitnictioii   of   the  linea 
aotboriaed       the  O^eat  Weitem  Bailway  Act. 
38n.  Hdd,  thai  Uie  pl^tiff  waa  not  entitled  to ' 
aa  injunction,  but  that  he  bad  hia  remedy  by 
compenaation  under  eeot,  68  of  the  Lands  Clause* 
ConaoUdatioa  Act  18tf ,  beeaoie  hia  property  had  ~ 
been  tatjuifaQaly  affected.   (Barnard  v.  Great 
Ifeateni  BaUway  and  other*.)   TM 

ICOUBSIABIIGAL  LAW. 

OtaneeHor  of  ffiooeae— -Joriadiotion — ^Patent  of 
app<rintmept— ReaerVation  of  biahop^s  consent  in 
certain  cause*  in  eouMbory  court— Validity— Pro- 
Ufaitioo. — The  biihop  of  a  diocese  appointed  a 
chancellor  by  letters  patent  which  wero  drawn  up 
in  the  form  customary  in  that  diocese.  By  these 
letters  the  dianceilor  waa  authorised  to  hear 
«aasea  in  the  eonnatory  court  in  the  abaenoe  of 
the  bishop ;  but,  after  oonf erring  certain  rawial 
powers  on  him,  the  letters  contamed  this  daoae: 
"Nevertheless  first  consulting  ua  and  our  aua- 
oe**or*  and  lutTtng  our  consent  in  case  either  party 
earnestly  cxave  our  jadgment,"  and  another  claa*e,  , 
"Bxeept  &otwith*tanditig  and  always  reserved  to 
US  and  to  our  successors  the  oom{daints  and 
anpplteatioiis  hereafter  :to  be  made  by  whatsoe?er 
«lagy  in  all  and  aingalar  causes  and  reserved 
also  to  vs  and  to  onraoeeeasors  equally  to  examine 
and  determine  every  canse  in  our  proper  person  in 
onr  court  of  consutory."  A  cause  havmg  been 
instituted  in  the  consutory  court  to  obtain  the 
ranoval  of  certain  omamenta  from  a  parish 
church,  the  riear  and  chordtwardens  in  their 
answer  to  petition  propoonded  that  before  any 
decisiaa  in  the  cause  the  bishop  should  be  first 
consulted  and  his  consent  had,  and  they  craved 
the  bishop's  judgment  and  supplicated  that  he 
should  hear  tne  cause  in  his  own  proper  person. 
The  chancellor  without  consulting  the  bisnop  or 
obtaining  the  bishop's  consent  to  bis  hearing  the 
cause,  held  that  he  had  jurisdiction  to  determine 
the  cause,  and  decided  it  in  favour  of  the  peti- 
timer.  Ine  vicar  and  churchwardens  obtained  a 
nh  mH  for  a  prohibition  against  the  chancellor. 
tTpon  the  argument  of  thi*  rule ;  Held,  first,  that 
the  reservations  in  the  patent  were  legal ;  secondly, 
that  the  limiting  words  in  the  reeervations  went 
to  jurisdiction,  not  merely  to  procedure,  so  that, 
upon  the  bishop'*  judgment  being  craved  by  the 
defiendaats  in  the  cause,  the  conaultation  with  and 
conaent  of  the  Udiop  was  a  condition  precedent 
to  the  jnrisdictlon  of  the  chancellor  to  hear  the 
cause;  aad.  thirdly,  that  the  objection  to  juris- 
diction sufficiently  appeared  on  the  face  of  the 
proceeding*.    (Rex  r.  Triatram  and  another.)     ...  516 

IfondoaHw— Gmflnoation  of  bishop-elect  by  arcb- 
bishep  or  Tiear-feoeral— Objections  a*  to  doo> 


trine— K  Hen.  8,  e.  SO. — Q.  having  been,  in  pnz* 
suance  of  lattera  miarive  and  eonai  tPiUre,  elected 
Bishop  of  W.  by  the  dean  and  chapter,  letters 
patent  issued  to  the  Archbishop  of  C.  directing 
iiim  to  confirm  and  consecrate  Q.  Thereupon 
a  citation  of  opposer*  waa  iasned,  and  notice  of 
objections  In  writing  wiu  ordered  to  be  given 
before  a  certain  date,  a  dav  prior  to  the  day 
fixed  for  eonfirmation,  and  tne  vicar-genera]  sat 
in  chambers  to  consider  such  objections  before 
proceeding  with  the  confirmation.  The  objeetiona 
handed  in  alleged  thai  the  bishop-elect  had  eom- 
mitted  ecclesiaatical  offences  and  had  published 
false  doctrine,  and  had  thereby  contravened  the 
articles  of  religion,  and  that  be  was  by  reason  of 
such  publications  unfit  to  be  intfuabad  with  the 
care  and  aoperiatandaiee  of  a  dioeeaa;  that  -ha 
waa  not  a  prudent  and  ^aereet  man,  aad  oot  at  alt 
a  tA  and  proper  person  to  flU  tha  tmat  of  biahop.. 
by  reason  of  certain  paasagea  in  hi*  published 
works;  and,  further,  Uiat  he  had  beaa  a  member 
M  certain  soeietiea  mentioned  in  the  objection*. 
The  TiearmMial,  after  oonsidaring  the  nature  of 
the  objeetiOBS,  declined  to  liear  any.  of  the  oppo- 
aoita  in  support  of  them  at  the  conannation.  and, 
wbea  he  aat  in  court,  after  taking  the  namea  of 
tbs  obiaetors,  gave  his  decision  that  they  were  not 
olijai  liiiaa  which  he  could  entertain,  and  he  there* , 
npoa  proeaeded'With  the  oonfirmation  in  the  usual 
manner.  Bulea  nm  having  been  obtained  on. 
behalf  of  objectors  for  a  nandamtu  to  the  Arch* ' 
bislKip  of  or  his  vicar^general  to  hear  the  o1>- 
jectiona :    Held,   that   Uie   vicar-general  waa 


bishop  to  oompel 

fltaeaa  of  the  l»shop-eIeet  before  he  |MroceedB  to 
eonfirination.  The  practice  of  reqnirug  written 
notice  of  the  objection*  to  be  presented  before 
the  actual  ceremonr  of  e(Mifirmat»on  ia  a  proper 
one.  (Res  v.  AnuihiBhop  of  Gantorbazy;  JBt 
Gore;  f^xMcrfeCobhun  and  Garbett.)  ...  ...   ...  n 

Sapaiatioa  order— "  Feruatent  enwlty  "— Derian- 
tion  of  vaeaacy  of  preferment— Validity.— A 
aeparation  order  was  made  agunst  a  olersyman 
under  the  Summary  Juriadiction  (Married  WomaiQ 
Act  18K,  on  the  ground  that  he  had  been  gUiltiy  ol  ■ 
peraiatent  enmity  to  his  wife,  and  by  sncb  onielty 
aad  e«iaed  her  to  leave  and  live  separatdy  and 
apart  from  him.  Held,  that  this  did  not' j«Mify 
the  bishop  in  deolaring  the  preferment  of  the 
elergyman  to  bovaeaniaader  seet.  1  of  thaCle^' 
Difl^^AebUn.   (Swaot  r.  Bishop  of  Bly.)  ...  «7* 

BLSCTBIC  LIOHTINa. 
Bxeluaive  prtvilego— Bevocable  licence— Bevocatioa.  >. 
— ^In  1887  a  town  council  granted  to  the  O.  Com- 
pany permission  to  place  posts  in  the  streets  for . 
the  astabUsiunent  of  a  system  of  electrio  lighting, 
aad  the  company  established  such  system,  la 
ISM  tiie  H.  Company  obtained  the  "  exolusive 
iwivilege "  during  Uiirty-five  year*  of  establishing 
in  the  town  a  system  of  Ughting  and.  heating 
whether  by  gas,  electricity,  or  otherwiae,  and  this 
grant  was  confirmed  by  an  Act  of  the  Provincial  • 
Legislature.   The  corporation  professed  to  grant 
auch  exehisiTe  rights  "as  it  po**es*ea  and  aa  it 
haa  the  right  to  grant  this  day."  Beld^  that  the 
grant  to  the  H.  Company  waa  made  subject  to  the 
existing  rights  of  the  O.  Company,  and  did  not 
operate  as  a  revocation  of  the  licence  to  them. 
(Hull  Electrio  Company  v.  Ottawa  Electrio  Com- 
pany and  the  Corporation  of  Hull.)   20S 

Supply — ^Discontinuance — Becalrer — Agent — "  Occu- 
pier,"— The  plaintiff  was  in  possession  of  an  hotel 
as  receiver,  under  an  order  made  by  the  court 
in  a  debenture-holder's  action  against  the  com- 
pany which  had  issued  the  debentures  and  for- 
.merly  carried  on  the  hotel.  A  motion  waa  made 
by  uie  plaintiff  in  an  action  against  the  defen- 
danta,  an  electric  lighting  company,  that  the  defen- 
dants might  be  restrained  until  the  trial  of  the 
action  or  further  order  from  taking  any  pro* 
ceedings  by  cutting  off  or  discontinuing  the  supply 
of  electric  current  from  their  mains  to  theu.hote^  . 
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to  racorer  the  amount  due  to  them  by  the  com- 
pany in  reipect  of  electric  curreDt  supplied  by 
the  defendants  to  the  company  prior  to  the  17ta 
Jan.  1S02.  Ob  that  date  tne  courfc,  in  the  deben- 
ture-holdera'  action,  bad  appointed  the  plaintiff  aa 
the  receiver  of  the  undertaking  and  property  of 
the  company,  and  directed  the  company  to  ddiver 
up  poMBwion  of  the  property  to  him  lo  f ar  M 
WM  oecestary  for  the  purposes  of  such  receiver- 
ship. On  the  same  day  the  rlaintifE  took  postes- 
sion  of  the  property,  incluaing  the  hotel.  On 
the  20tfa.  Jan.  1002  tne  defendants  threatened  to 
cut  off  the  current  unless  the  plaintiff  paid  aboufe 
400^  arrears  due  from  the  company  to  the  defen- 
■danta  for  current  supplied  to  the  hotel.  An 
interlocutory  injunction  was  granted  by  Eeke- 
wicfa,  J.  upon  the  undertaking  of  the  plaintiff 
to  make  such  necessary  application  and  enter  into 
a  new  contract  as  required  by  clause  47  of  the 
provisional  order  scheduled  to  the  Electric  lift- 
ing Orders  Confirmation  (No.  2)  Act  1889.  The 
defendants  appealed  on  the  ground  that  the  plain- 
tiff was  not  an  "  occupier  of  the  hotel  within 
the  meaning  of  the  provisions]  order;  and  that 
consequently  the  defendants  were  not  bound  to 
nipply  him  with  electric  current,  or  at  any  nte, 
not  udUI  he  had  entered  into  a  new  oontraet  with 
the  defendants.  Held,  that,  assuming  that  the 
company's  occupation  of  the  hotel  come  to 
an  Old  and  that  there  was  a  new  oecnpation  by 
the  plaintiS,  he  waa  not  entitled  to  anj  supply 
of  electrio  current  unless  and  until  he  bad  entered 
into  a  new  contract  with  the  defendants  pursuant 
to  sect.  19  of  the  Electric  Lighting  Act  1882 ;  that 
if,  on  the  other  hand,  it  were  supposed  that  the 
old  contract  with  the  company  remained  in  force, 
and  the  supply  continued  thereunder,  the  defen- 
dants were  uodonbtedly  entitled  to  cut  off  the 
supply  until  the  arrears  due  by  the  company 
had  Deen  paid;  and  that  in  either  case,  there- 
fore, it  was  not  right  to  grant  an  injunction. 
(Hnsey  v  London  Eledrie  Supply  Co^rstion 
Limited.)   188 

EMPLOYEE  AND  WOBKMAN. 

Employer's  liability — Colliery  proprietor — Contrao- 
tor  employed  by  colliery  proprietor— Workman 
employed  by  contractor — Injury  to  workman — 
Liabihty  of  colliery  woprietor. — The  defendants, 
the  owners  of  a  coal  nune,  employed  a  contrac- 
tor to  sink  a  shaft  in  the  mine,  who  was  to  be 
paid  so  much  a  yard  and  was  to  find  all  labour. 
All  the  workmen  employed  by  the  contractor 
signed  a  book  kept  by  the  defmdsnts,  which  was 
a  "record  book  of  persons  employed"  and  con- 
tained the  "conditions  of  employment."  By  the 
conditions  it  was  provided  that  "every  workman 
employed  by  a  contractor  shall,  in  consideration 
of  being  employed  at  the  worls,  be  bonnd,  both 
as  between  himself  and  the  contractor  and  between 
himself  and  the  owner,  by  the  terms  of  these 
conditions."  A  workman  engaged  and  paid  by 
the  contractor  and  employed  in  sinking  the  shaft 
was  killed  by  an  explosion  in  the  sfasit,  and  his 
father  sued  the  defendants  for  damages  under 
the  Employers'  Liability  Act  1880.  Held,  that 
the  signmg  of  the  rules  by  the  deceased  workman 
was  not  evidence  that  the  relation  of  employer 
and  workman  had  been  created  between  him  and 
the  defendants  within  the  meaning  of  the  Em- 
ployers' Liability  Act  1680,  and  that  therefore  the 
defendants  were  not  liable  under  the  Act.  (Fitz- 
patridc  c.  Evans  and  Co.  Limited.)  141 

(See  WoKxxEit's  Coicpensatioii  Act  1807.} 

ESTATE  DUTY. 
(See  Bsramn.) 

PACTOKY. 

Non-texUle—Bottling  and  aerating  beer.— Certain 
premises  were  used  for  the  purpose  of  aerating 
and  bottling  beer  in  order  to  adapt  it  for  sale 


rjum 

as  bottled  beer.  Gas  engines  were  used  for  the 
punioBe  of  aeration,  but  the  bottling  was  done 
by  hand,  the  bottling  machine  not  being  worked  by- 
mechanical  power,  and  the  bottle  filling  'By  meanv 
of  the  pressure  of  gas  with  which  it  had  beezr 
aerated.  Held,  that  these  premises  were  a  non- 
textile  factory  within  sect.  93  of  the  Factory  and 
Workshop  Act  1878.  (Hoare,  app.  v  Truman, 
Hanbuiy,  Buxton,  and  Co.,  resps.)  41T 

FAIR  TOLLS. 
Construction  of  ancient  charters  and  lease  relating- 
to — If eaning  of  the  term  "  fair  toll " — Whether  the- 
term  "fair  is  included  in  the  term  "market." — 
Action  for  (1)  a  declaration  that  the  defendant* 
were  not  entitled  to  establish  or  maintain  at 
Worksop  any  cattle  or  other  market,  or  to  take 
or  exercise  tolls  or  dues  in  respect  of  the  sale  of 
cattle,  horses,  sheep,  pigs,  or  other  animals,  or 
any  other  maricet  profits  or  rights,  except  iu 
aocordanca  with  a  wasa  made  between  the  prede- 
cessors in  title  of  the  plaintiff  and  defendants  ia 
1661  and  to  the  extenc  of  the  tolls  and  premises 
thereby  demised,  but  not  otherwise,  and  so  that 
anjr  market  held  by  the  defendants  shall  be  the> 
plaintiff's  franchise  market  only;  (2)  to  have  tha 

filaintiff's  rights  under  certain  charters  and  the 
esse  of  1801  declared  and  enforced ;  (3)  an 
injunction  to  restrain  the  defendants  from  col- 
lecting toll  or  dues  and  from  purporting  to  exercise- 
rights  belonging  to  or  connected  with  a  cattle 
market  otherwise  than  under  the  said  lease  or 
1851  and  in  accordance  with  the  declaration, 
claimed ;  (4)  an  accoimt  of  and  payment  of  the 
tolls  and  other  payments  collected  or  received  b^ 
the  defendants  in  respect  of  fairs  during  the  six 
years  preceding  tiie  date  of  the  issue  of  the  writ  in 
this  action.  Tba  d^endants  by  their  defence 
alleged  (inter  alia)  that  the  express  purpose  of  a  . 
further  lease  made  in  1878  was  to  enable  their  pre- 
decessors to  hold  a  weekly  Wednesday  cattle- 
maricet  on  the  Fair  Oreen  and  to  take  tolls  thereof 
for  their  own  benefit;  that  the  plaintifl,  who  im 
1865  had  eonmienced  to  reedve  rents  reserved  by 
the  lease  of  1876,  could  not  be  heard  to  say  that, 
the  obhgation  of  the  lease  of  1801  was  broken  by 
reason  of  the  removal  of  the  site  of  the  Worksop- 
cattle  market.  With  regard  to  the  fair  tolls  they 
argued  that  as  these  had  never  (upon  the  evidence^ 
been  exacted  from  time  immemorial,  no  account 
of  them  could  now  be  claimed.  Held,  (1)  that 
although  an  entire  change  of  days  is  a  cause  of 
forfeiture  against  the  Crown  onljr.  the  original 
charters  did  not  support  any  action  to  recover 
tolls  in  respect  of  fairs  held  on  other  days;  (2> 
a  market  or  fair  eannot  be  a  legal  market  or  fair 
without  a  grant  of  the  right  to  bold  it  on  the  day 
claimed ;  (S)  that  the  omission  of  all  expresa 
reference  to  fair  tolls  in  a  lease  is  evidence  that 
the  parties  were  contracting  with  the  knowledge 
and  on  the  basis  that  there  were  no  fair  tolls:  (4> 
a  fair  toil  may  be  defined  to  be  a  toll  payabla 
to  the  owner  of  the  franchise  in  respect  oi  gooda 
sold  in  his  fair  or  brought  into  the  fair  for  sale 
whether  he  be  the  owner  of  the  soil  or  not,  and 
has  nothing  to  do  with  the  ownership  of  the  soil; 
(6)  it  is  not  necessary  that  tolls  charged  shall  be 
the  same  for  all  persons;  (6)  that  defendants  were 
entitled  to  judgment  with  costs  as  between 
solicitor  and  olient.  (Newcastle,  Duke  of  v. 
Works<^  Urban  District  Council.)  40lt 

FISHERY. 

Bye-Iaw^Fishing  for  salmon  in  weekly  close  time- 

— Intention — Evidence. — D.  had  a  net  fixed  and 
kept  up  and  closed  in  salmon  waters  capable  of 
taking  salmon  during  the  weekly  close  time  pro- 
vided by  the  bye-laws,  and  in  which  salmon  had 
been  in  fact  taken,  and  in  respect  of  which  he  had 
taken  out  a  salmon  licence.  The  mesh  of  the  net 
was  smaller  than  that  allowed  by  the  bye-laws. 
Held,  that,  provided  the  justices  found  intention, 
there  was  evidence  of  fishing  for  salmon  otherwise 
than  by  rod  and  line  during  the  weekly  close  time, 
and  of  attempting  to  take  salmon  with,  smallet- 
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mMhaa  thxa  Uwt  Allowed  bjr  the  bye-laws. 
(DiriM,  app.  r.  Eraiu,  reap.)   419 

Lrase— Conitniction— Ezcliuira  right  of  flBhiQg — 
CoTCnant  not  to  anigD  denuMd  premiieB — Breach. 
— Bt  an  indenture  of  lease  the  defendant  demited 
to  the  plaintiff  the  exclusive  right  of  fishing  in  a 
certain  river.  The  plaintiff  covenanted  tbikt  he 
would  not  underlet,  assign,  transfer,  or  set  over  or 
otherwise  proonre  the  premises  to  be  assinied, 
transferred,  or  set  over  unto  any  persons  vnom- 
ioev^  without  the  consent  in  writing  of  the  defen- 
dant. The  plaintiff  proposed  to  grant,  a  licence 
and  aothori^  to  B.  to  fish  in  that  portion  of  the 
river  ctnnpriwd  in  the  lease  in  manner  and  for  like 
-  periods  provided  by  the  lease  (but  so  that  not 
more  than  two  rods  should  be  lued  at  any  time) 
for  the  unexpired  residue  of  the  term.  On  sum- 
mons to  determine  whether  the  proposed  licence 
was  a  breach  of  the  covenant  not  to  assign :  Held, 
that,  as  the  plaintiff  was  not  excluded  from 
flibing  himadf  and  the  covenant  did  not  extend 
to  "any  part  of"  the  premwes,  the  proposed 
licence  was  not  a  brraeh  of  the  coveoant.  (Grove 
V.  Portal.)  360 

lease  of  land  including  sl^am — No  reservation 
of  fiihery  rights  to  landlord — ^Passing  of  fishery 
rights  under  lease  to  tenant— Right  of  landlord 
to  prosecute  for  taking  fish. — By  a  lease  of  land, 
whether  agricultural  or  other  land,  through  which 
s  river  flows,  the  right  of  fishing  iu  the  river,  unless 
expressly  reserved  to  the  lessor  in  the  lease,  passes 
to  the  tenant,  and  the  lessor  cannot  prosecute 
peiBons  for  unlawfully  taking  flsb  in  tue  river. 
(JoiMa  and  others,  apps.  «.  Danes,  reap.)   M7 

n>OD  AND  DBU6& 
fftee  ADDumanoM.) 

FOREIGN  JUDaiTENT. 
Aetitm  on — Contract  between  Britidi  sabjeot  and 
foreigner — ^Agreement  to  refer  disputes  to  foreign 
gffiaaietion— Judgment  against  British  subject— 
Binding  effect  of  judgment. — A  clause  in  a  contract 
made  between  a  British  subject  resident  and 
dotnieiled  in  England  and  a  foreigner  that  all 
diipntes  relating  to  the  agreement  and  it*  fulfil- 
ment should  be  determined  by  the  jurMictjon  of 
tbs  foreign  oonnti7,  gives  the  ooorts  of  the  foreign 
eoon^  ^nrisdietion  to  deal  with  such  disputes, 
snd  to  bmd  the  British  subject  by  a  judgment  of 
the  foreign  court  duly  given  against  him  in  default 
of  his  appearance,  where  all  the  requirements  of 
the  law  of  that  foreign  country  as  to  citation, 
•nvice  of  process,  and  otherwise,  have  been  com- 
plied with ;  and  an  action  upon  sudi  judgment  may 
be  maintained  in  the  courts  of  t^is  country  against 
the  British  subject.  (Feyerick  and  others  r. 
HntOMud.)    829 

FRAUD. 

Pining  off  goods  as  plaintiff's— Acti(m  for  injouction 
—Injunction  in  default  of  defence— Subsequent 
alleged  breadi — Absence  of  direct  evidence — ^es 
jfdieata — Admisrions. — The  plaintiff  brought  an 
setion  against  the  defendant  firm,  of  wUeh  S.  was 
the  sole  partner,  for  an  injunction  to  rettoaln  them 
from  passing  off  goods  alleged  to  be  a  colourable 
mutation  of  those  of  the  plaintiff's  manufacture. 
8.  made  default  in  pleading,  and  the  injunction 
wu  granted  in  due  «>urse.  "uiter  it  appeared  that 
■unilar  goods  to  those  complained  of  were  being 
pot  upon  the  market  by  N.,  for  whom  S.  was 
Mting  as  agent  for  sale.  Thereupon  a  motion  was 
laade  for  attachment  of  S.  for  breach  of  the 
uijunction.  No  direct  evidence  was  forthcoming, 
hot  the  case  was  rested  on  admissions  by  S.  (whi^ 
the  court  held  to  be  insofBcient)  and  on  the  fact 
that  be,  having  allowed  judgment  to  go  against 
him  by  default,  was  estopped  from  denying  that 
the  goods  cmnpiained  of  were  an  imitation  of  those 
of  the  plainuff**  manufacture.  Held,  that  in 
wse  otreomstancea  an  attachment  could  not  issue. 
(Rvlqr  t.  Author  and  Co.)    495,  735 


FRIENDLY  SOCIETY. 
Policy  of  life  assurance — Assigninrai— Validity— 
Nomination. — Policies  of  life  assurance  granted  bjr 
friendly  societies  under  the  Act  of  1875  are  assign- 
able in  the  ordinary  way  as  well  as  by  nomination 
under  that  Act.  Semble,  such  poUcies  are  assign- 
able in  the  aame  way  if  granted  under  the 
Friendly  SocieticB  Act  1806.  {Be  OrifBn;  OrifBn 
V  Griffin.)   38 

GAVELKIND. 
Custom  of — Male  hein — Degrees  of  remoteness. — 
The  custom  of  gavelkind  is  the  comraon  law  of 
the  land  in  Kent,  and  landa  held  thereunder 
descend  to  male  heirs  in  all  degrees  of  remote- 
ness. (Re  Chenoweth ;  Ward  v.  Dwelley.)   890 


GUARANTEB. 
Indemnity — Verbal  promise — Promise  to  answer  for 
debt  of  another. — The  defendant  was  a  director 
of  and  held  a  large  number  of  share*  in  a  company, 
which  he  had  also  financed,  but  he  had  no  ^arge 
on  its  property.  The  plaintiffs  wero  judgment 
creditors  of  the  company  and  had  issued  a  writ  of 
fi.  fa.  upon  the  judgment,  but  the  sheriff  had 
failed  to  levy  bscanse  ha  eould  not  effect  an 
entry.  The  defendant  then  verbally  promised  the 
plaintiffs  that  he  would  indorse  bills  for  the 
amoimt  of  the  debt.  Held,  tliat  the  promise  was 
not  a  contract  of  indenmity,  bub  "  a  promise  to 
answer  for  the  debt  of  another"  within  sect.  4  of 
the  Statute  of  Frauds ;  and  as  it  was  not  in  writing 
the  plaintiffs  could  not  maintain  an  action  against 
the  defendant  for  the  breach  of  it.  (Harburg 
lodiarubber  Comb  Company  v-  Martin.)  905 

HAWKER. 

Carrying  to  sell — Carrying  goods  to  show  on  approval 
with  a  view  to  sell — Previous  request  to  a  can- 
vasser to  send  goods  on  approval — Necessity  of 
hawker's  licence.— By  sect.  2  of  the  Hawker's  Act 
18B8  "  hawker "  means  "  any  person  who  travels 
with  a  horse  .  .  .  and  goes  from  place  to- 
place  or  to  other  men's  houses  carrjing  to  sell 
or  exposing  for  sale  any  goods,"  kc.  The  respon- 
dent was  sent  out  by  his  employers,  who  were 
manufacturers  of  sewing  maohmes,  irith  a  horse 
and  van  in  which  were  some  sewing  machines, 
with  instructions  to  call  at  certain  specofled  honsea 
in  different  places  and  show  the  machines  on 
approval  for  the  purpose  of  selling  them,  and 
he  did  so.  None  of  the  persons  in  the  houses 
called  at  had  bought  or  i^preed  to  buy  machines, 
bnt  they  bad  previously  been  visited  a  oanracsef 
to  whom  they  had  expressed  a  desire  to  see  a 
machine  to  decide  whether  they  would  purchase  it. 
The  ma(^ines  were  shown  at  these  houses  on 
approval,  and  if  approved  of  they  would  be  sold 
thero.  Held,  that  the  respondent  was  going  "  from 
place  to  place  carrying  to  sell "  within  the  meaning 
of  sect.  2,  and  was  therefore  a  "  hawker "  and 
required  a  hawlEer's  licence ;  and  that  he  was  none 
the  less  a  hairiter  because  he  had  offered  the 
machines  only  to  persons  who  had  previously  been 
visited  by  a  canvasser.  (Holland,  ai^.  v.  Hall, 
temp.)   85» 

HIGHWAY. 

Drainage  of  surface  water — Discharge  on  to  land 
of  at^oining  owner — "Drain" — Improper  outlet — 
Presumption  of  legal  origin. — The  surface  vater 
collecting  at  a  certain  point  on  a  highway  was 
received  in  a  catch-pit,  from  which  it  was  carried 
through  the  hedge  by  the  roadside  by  means  of 
a  pipe  6ft.  long,  and  was  discharged  on  to  the 
surface  of  the  adjoining  land.  This  system  had 
lasted  as  long  as  living  memory  would  go  when 
the  defendant  purchased  the  adjoining  land 
and  stopped  up  the  outlet  of  the  pipe  from  which 
the  water  was  discharged.  The  local  authority 
claimed  an  injunction  to  restrain  him  from  stop- 
ping up  the  pipe.  Held,  that  there  was  nothing 
in  ue  manner  m  which  the  water  was  discbargad 
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on  to  the  defcaidaiit'i  lud  irhidi  preveated  the 
■nuigeiaent  for  ^tting  rid  of  water  from  the 
hirinr»7  from  being  a  "  drain "  iritliin  met.  67 
of^ the  Highway  Act  18S5;  and  that  under  the 
QtrcUBHtaneee  a  lenl  origin  for  the  drain  ought 
to  be  premmcd.  (The  AttomeT-Genaral,  on  the 
Belotiott  of  the  Broml^  ftnnl  Diatriet  Conndl 
«.  Copaland.)   488 

Light  locomdUve — ^Driven  "to  the  Utmmon  danger 
of  pastengert."— Under  art.  4,  sect.  1,  of  the  Light 
Locomotivea  on  Highway*  Order  1896  it  ia  an 
oflenoe  to  driTe  a  light  kieomotire  on  a  highway 
**  to  the  oonunon  danger  of  posBeagera."  A  peraon. 
who  is  shown  to  have  driTon  a  lignt  loeomotiTe  on 
a  highway  at  a  fast  pace  ma v  be  gniltr  of  the 
offence  alUioagh  there  ia  no  endence  tO'  show  that . 
there  were  any  panengen  oa  the  highway  at  the 
time  he  lo  drove  it.  ^ayhew  «.  Sutton.)  ...   ...  18 

Power  to  dedicate — ^Land  vested  in  eom^ny  for 
statutory  ,  purposM— Canal  company— Beserroir 
embenkmaits.— A  atatutmy  1>ody  cannot  dedicate 
to  the  public  a  ri^t  of  way  which  would  be 
iaoompbMble  with' the  special  purpose  for  which  it 
was  incorporated.  So  a  canal  company,  wfaidt 
was  empowered  and  obliged  to  make  a  cuial  and 
the  wotvB  tiicident  and  neeesaaty  for  the-  pfirpaee 
<^  makiBg  and  maintaining  the  oanal>  was  held  to 
have  been^inoapable  of  dMioatiag  to  the  public  a- 
right  of  way  over  the  embanhments  of  reservoirs 
oottstfucted  by  or  in  pursuance  of  its  powerv  in  » 
case  where  it  was  subsequeutiy  proved  tint  the 
user  by  the  public  of  the  right  Of  way  must 
ultimateW  lead  to  the  destruction  of  the. embank- 
ment and  coAse^uent  damage  to  the  public,  unless 
great  expense  was  incurred  by  the  company  to 
prevent  such  a  result.  (Great  Western  Baifway 
Company  r.  Solihull  Bural  District  Council.)  8S2 

Bqiair  ratiane  tenura — ^Writ  ad  quad  damnvm — In- 
qnisition— Premuned  lioence  from  QHnm—Bbap- 
ping  up  old  hi^way— Obligation  impoaed  on 
owner  and  hia  assigns  to  mue  and  repair  new 
road^IdabiUty  to.  repair  ratione  temtrce.-*-A.  grant 
of  a  lioMiee  by  the  Crown  to  the  owner  of  bads 
to  ttop  up  and  inclose  for  the  benefit  of  himself 
and  his  heira  a  puUio  highway  throogh  Ua  jands, 
iUQioung  at  the  same  tmie  a  condition  19ia6  tiie 
owner  sfaonld  make  a  new  road  through  his  laiida, 
and  Uiat  he,  his  heirs  and  assigns,  ^onld  keep 
the  new  road  in  repair,  establishes  against  Uha 
grantee,  who  has-  acted  upon  the  grant  by  atop- 
{ling  up  the  old  road,  an  obligation  ratiate  tetwrs 
to  repair  the  new  road,  and  it  is  immaterial 
whether  sneh  grant  was  made  before  or  attar  the 
reign  of  Bidiard  I.,  the  period  of  legal  memory. 
In  soch  case  the  liability  to  repair  is  warged  upon 
the  hura  and  assigns  of  the  lands,  and  if  the 
lands  beome  dinded  amtrng  teveral  persons  the 
alienee  ami  occui^er  of  eaon  and  every  part  of 
the  lands  is  liable  to  the  whole  charge.  Upon  on 
inquisition  taken  in  177S  under  a  wnt  of  ad  quad 
damnum  the  jurors  presented  that  the  King 
should  grant  to  O-,  the  owner  of  certain  lands 
through  which  passed  an  old  highway  for  horses, 
carts,  carriages,  and  foot  passengera,  a  licence 
to  inclose  and  stop  up  the  old  highway  and  hold 
the  same  when  so  stopped  up  to  him  and  his  heirs 
for  ever,  upon  the  condition  that  O.  did  in  his  own 
land  make  and  set  out  another  road  equally  fit 
and  convenient  for  horses,  carts,  carriages,  and 
foot  passengers,  and  that  such  new  road  should 
be  for  ever  thereafter  k^t  in  proper  repair  by  O., 
his  hdrs  and  assigns,  ^e  old  road  was  stopped 
up  and  inclosed,  and  the  new  road  set  out  pursuant 
to  the  inquisition,  and  has  ever  since  been  used 
as  a  highway,  although  at  some  period  it  was 
stopped  up  at  one  end  for  horses,  carts,  and 
carriages,  and  became  a  cut  de  »ae  for  traffic  of 
that  lund,  but  it  was  always  used  as  a  highway, 
for  foot  passengers.  No  licence  from  the  Bang 
pursuant  to  the  terms  of  the  inquisition  could  be 
found,  and  if  any  such  licence  was  granted  it 
appeared  to  have  been  lost.  In  an  action  against 
the  owner  and  occupier  of  part  of  the  lands 
fonuerly  belonging  to  O.,  for  the  expenses  of 
repairing  the  anbstituted  highway  on  the  ground 


Fa« 

of  a  Habffity  to  repair  the  aame  ratimu  tmmne : 
Held,  that  a  Kcenoe  from  the  King  incorporating 
the  conditions  of  the  inquiution  must  be  presumed 
in  fact  to  have  been  granted ;  that  the  substituted 
road  was  laid  out  pursuant  to  such  inquisition 
wbA  lioeDee;  that  uie  road  was  still  a  public 
highway,  Dotwithstonding  the  changes  in  it,  and 
ihat  the  defendant  was  an  "  assign  of  O.  within 
the  meaning  of  the  inquisiUon,  and  that  as  such 
"  assign,"  and  bv  reason  of  his  tenure  and  occupa- 
tion of  the  landa,  he  was  liable  for  the  repair  of 
the  hii^way,  althoagh  he  was  an  assign  of  part 
only  of  the  lands  formerly  belongmg  to  O- 
(Urban  District  Council  of  Esher  and  the  Dittona 
V.  Marks.)  SB 

Repairable  by  inhabitants — BubatituticMi— Disrepair 
— Order  under  sect.  10  of  Highways  and 
Locomotives  Act  1878— Width  not  ^>«cified  in 
indictment  —  Liability  of  defaulting  highway 
authority.~In  1891,  by  an  order  of  quarter 
sessions,  a  highway  was  stopped  and  a  new  road 
substitntad  for  it,  whicb  was  made  by  the  owner, 
at  wlioee  instance  the  change  was  made.  "Hie 
oMTtifieate  stated  that  the-  new  road  was  12^. 
wide,  but  in  fast  it  waa  liyda.  or  Uyds.  wide. 
The  new  road  having  got  into  bad  repair,  oider 
was  made  under  sect.  10  of  the  Highways  and 
Locomotives  Act  1878  on  the  defendants,  and  an 
indictment  waa  preferred.  After  the  order  the 
defendants  served  notices  cm  the  frontagers  under 
sect.  160  of  the  Public  Health  Act  1870.  The 
width  of  the  road  was  not.  specified  in  the  indict- 
ment, and  the  jurv  found  that  the  old  road  was  a 
hisbway  repairable  by  the  inhabitanta  at  larae 
before  1836.  Held,  uat  judgmrat  was  rightly 
entered  for  the  Crown.  (Bex  v.  Cromptot  Urban 
Distoiet  Coumdl.)   76> 

(See  Local  GovmnnKT.) 

HUSBAND  AND  WI7E. 
AMMa]  from  justices — Allowance — Stepehil^en — 
JUiability  of  husband — DiscAtion  of  justioet. — 
A  husband  is  liable  under  the  Poor  Law  Amend- 
ment Act  18M  for  the  sui^ort  of  his  stepchildren, 
and  the  liability  is  fully  recognised  by  aect.  4  of 
the  Summary  Junadiction  (Married  Women) 
Act  1896.  In  assessing  the  amount  of  the  allow- 
ance  wl^ch-a  husband  is  to  be  ordered  to  pay  tm 
t\tB  support  of  his  wife,  who  has  obtained  a  separa- 
tion order  against  him,  and  her  family,  the 
joitiees  ot^ht  to  consider  the  circom stances  of  the 
raan  thr  number  of  children,  whether  of  the 
■eoond  or  a  former  marriage,  and  the  i»inciples 
and  practice  of  the  High  Court  in  cases  of  judfcial 
separation  upon  which  allotments  of  alimony  are 
made.  If  the  court  is  of  opinion  that  the  justioea 
have  acted  reasonably  under  all  the  dreumatanoss 
of  the  cose,  the  allowance  ordered  by  them  will  not 
be  interfered  with.   (Hill  v.  Hill.)   097 

An>eal  from  justices — Separation — ^Agreement — 
Bankruptcy  of  husband — Neglect  cansingwife  t» 
live  separate — Time  for  proceedings.— When  a 
husband  and  wife  have  lived  apart  for  several 
years,  and  the  husband  has  agreed  to  pay  to  his 
wife  a  certain  weekly  allowance,  his  failure  to  pay 
such  allowance  and  his  subsequent  filing  of  his 
petition  in  bankruptcy,  with  the  object  of  evadhij 
the  payment  of  arrears,  do  not  replace  the  parUea 
in  tne  same  position  towards  each  other  which 
they  occupied  before  the  separation  actually  took 
place.  Under  such  circumstances  a  vrife  is  not 
entitled  to  a  separation  order  under  the  Summary 
Jurisdiotion  (Married  Women)  Act  1896,  on  the 
ground  that  she  has  been  compelled  to  live 
separately  and  apart  from  her  husband  because 
he  has  neglected  to  maintain  her,  although  she 
commences  proceedings  within  six  months  of  the 
making  of  Uie  receiving  order,  as  she  is  out  of 
time  under  sect.  11  of  the  Summary  JurisdiotiMi 
Act  1848.   (Bowlands  «.  Bowlands.)  US 

Divorce— Adultery  of  wife — Co-respondent  and  costs 
—Practice. — Bven  when,  upon  an  application  to 
make  a  co-respondent  liable  for  the  costs  of  a 
divorce  suit,  the  only  evidenee^gainst  him  as  to 
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hii  knowledge  of  the  fact  that  the  reapoadent  wu 
a  mnwd  wonum  is  u  adminion  that  he  became 
aware  of  it  a  fortnight  after  the  first  act  of  adul- 
terj,  the  court  may  infer  that  he  waa  practically 
aware  of  the  fact  from  the  Brut,  and,  if  it  lo 
infert,  an  order  for  ooata  wil]  be  made  in  favour 
of  the  petftioner  agaiut  the  co-retpondent.  (Bilby 
V.  Bilby  and  HarropL)   12S 

IMroree—GcoM-petitioita— Adultery  of  wife-rAduU 
tety  of  hiubaBd— Condonation  ot  wife— DiKtetioa 
ct  eonrt  aa  to  decree — Goata. — A  hnaband  pre- 
Mated  «  petiticm  for  a  dlMolution  of  hia  marruse 
on  tite  ground  of  hia  wife'k  adultery  with  the 
nmapoadcMt,  and  the  wife  preaented  a  crosa- 
petiboD  for  a  dirone  by  reaaon  of  her  huabaod'a 
mUUg  and  adultery.  The  conaoUdated  oasea 
me  twice  heard.  On  the  flrat  trial,  before  the 
Pnadant,  the  niiT  were  unable  to  eqme  to  a 
daein(»  iq>0B  all  the  innea,  and  on  the  aecond, 
befon  Barnea,  J.,  they  found  a)  that  the  reapon- 
d«i  and  co-respondent  had  oommitted  adultery, 
09  that  the  petitioner  had  been  guU^  of  adultery, 
and  (D  that  the  respouleat  bad  condoned  her 
hndiand**  adnltery.  On  tbeae  findings  the  peti- 
tioner allied  tfant  the  petition  of  the  reapoadeat 
■hoidd  be  dbmiieed,  and  that  the  co-respondent 
dtonld  be  ooadenmed  in  Uie  ooata;  the  respondent 
that  ahe  should  bave  the  ooata  of  both  trials, 
■Uw^  she  had  not  i^plisd  for  any  security  on 
the  first  hearing ;  and  the  oo-reapmdent  that  be 
abeuid  not  be  eondosnned  in  any  coat«.  Held,  that 
under  tho  cirenntstancea  of  the  case,  the  court 
would  not  ezerciae  its  discretion  in  faTour  of  the 
petitioner ;  that  the  wife  was  entitled  to  her  full 
coats,  not  only  of  the  second  trial,  but  also  of  the 
abortive  first  trial;  and  that  the  co-respondent 
ahoold  pay  the  eoata  of  those  issues  on  iniich  he 
had  faiiML   (Wandby  v.  Wandl^  and  Bowlaod.)  123 

Ditone-  Decree  nM — Interrention  of  co^responr 
dent — Decree  absolute. — A  co-respondent  entered 
in  appearance  in  a  divorce  suit,  but  did  nob  defend 
the  aetioB.  A  deeroe  nin  was  obtained  by  the 
iatitio«er.  It  was  held  by  the  aourt  thai  the 
cft-reipandent  oonld  not  afterwarda  fnterrene  to 
dmr  cause  why  the  decree  should  not  be  made 
abaolnte.    (Harries  «.  Harries  and  Gregory.)    ...  262 

DiTMte— Husband's  petitioa— Adultery  of  wife- 
Policy  of  inanranee  in  favour  of  wife — Beport  of 
registrar — Variation— "  Property  in  reveisiou" — 
Older. — The  money  secured  to  a  wife  under  a 
policy  of  insurance,  and  to  be  paid  to  her  under 
tint  terms  thereof  if  she  is  living  at  the  time  of 
her  hnaband's  death,  may  be  "  property  in  nver- 
riaa,"  ^theuRh  tlie  policy  itsan  mi^  not  be  a 
Bsniage  aettJemirat;  and  the  court  has  power  to 
wnnpel  ber,  if  she  is  the  guilty  party  in  divorce 
pmseeding*,  to  lettle  ha  intnest  under  the 
PsBct  in '  favour  of  her  hnaband  and  ohildnn. 

9.  Btedall.)  124 

Diraroe—Practiee— Petition  of  hosband— HuBband 
in  undisciurged  bankrupt— Alleged  adultery  of 
irife  —  Claim  for  damages  —  Mcurity  for  co- 
napcmdent's  costs. — The  foot  that  the  husband, 
vho  is  petitioner  in  a  suit  for  dissolution  of 
marriage,  is  an  undischarged  bankrupt  ia  nob 
weessarily  a  ground  for  requiring  him  to  give 
MSrity  for  the  costs  of  the  co-respondent, 
•gainat  whom  there  is  a  olaim  for  damages.  The 
asBe^  rules  sppl/  in  the  Probate,  Divorce,  and 
Admiralty  Division  as  to  security  for  costs  as  iu 
other  divisions  of  the  High  Court,  when  damages 
«e  daimed  under  sect.  33  of  Uie  Matrimonial 
Ctoses  Act  18fi7.    (Blaokett  r.  Blackett  and  Frail.)  669 

Divorce — Wife's  petition — Variation  of  marriage 
•rttiement— Property  settled  by  husband— Life 
threat  of  husband  therein — utingui»hment.« 
usstdntion  of  a  marriage  having  been  decreed  on 
us  wife's  petition,  an  wder  was  made  by  Barnes, 
J^under  sect.  6  of  the  Uatrimcmial  Causes  Act 
ISn,  eztinguidiing  the  life  interest  of  the  husband 
m  settled  property,  the  whole  of  which  was 
Drought  into  settlement  by  htm  and  the  income  of 
amounted  to  461.  a  year,  there  being  one 
of  the  marriage  who  had  not  attained  a 
veated  mtenst.  Hdd,  tiwt  the  order  made  by 


Barnes,  J.  waa  not  only  a  legitimate  order,  but  the 
best  (»e  possible  that  oould  be  made  in  the 
interesta  of  the  wife  and  ohild.   (Kaye  v.  Kayo.).,.  638 

Divorce— Wife's  petition— Bute— Indecent  asaanib 
— Conviction  of  husband— Breakdown  of  health 
of  irife—^nduct  amounting  to  cruelty .~A  wife 
may  obtain  a  divorce  from  ner  husband  for  rape, 
though  be  has  been  prosecuted  and  convicted  for 
indecent  assault  only.  Alternatively,  a  wlftt  will 
be  entitled  to  a  deeree  of  judicial  separation  on 
the  ground  of  cruelty  if  the  conduct  of  the  hna- 
band has  been  such  as  to  cause  a  breakdown  of 
ber  health  by  reason  of  the  dlsgnoe  and  shodc 
arising  out  of  his  conviction.  iBoawortbick  «. 
Boswortbick.)  m 

Divorce— Wife's  petititn— Variation  of  maniage 
settlement  —  "Property  settled"  by  wife  — 
Extinguishment  of  all  the  life  and  derivaUve 
interests  of  the  husband. — A  wife  upon  ber  mar- 
riage settled  property  to  which  she  waa  entitled  in 
her  own  right  upon  neraelf  for  life,  and  after  ber 
death  upon  her  buaband  for  life,  if  he  survived 
her,  with  remainder  to  the  idiildren  of.  the 
marriage.  Here  waa  only  one  child  of  the 
marriage,  a  »<m.  He  attained  the  age  of  twenty- 
one  years,  and  thus  ao<^uired  a  vested  interest  m 
the  property  comprised  in  the  settlement.  Suhse- 
quently  the  wife  petitioned  for  the  dissolution  of 
her  marriage  with  the  bnsband,  and  a  decree  nM 
was  pconouiead  in  her  favonr.  Before  the  daoree 
waa  nwde  abaotote  tfae  wm  died,  a  baehelor  and 
intestate.  After  the  decree  was  made  absdute  the 
wife  applied,  under  sect.  S  of  the  Matrimonial 
Causes  Act  IfiW,  for  an  order  extinguishing  all  the 
husband's  interest  in  the  property,  aane  had 
become  entitled  to  his  eon's  interest,  the  latter 
having  died  inteatate.  Held,  that  thue  was 
"  property  settled "  within  the  meaning  of  the 
section;  and  that  the  court  bad  jurisdiction  to 
extinguish  the  life  interest  <rf  the  husband  in  the 
trust  funds,  and  sach  benefkrfal  interest  as  he  took 
as  the  next  of  kin  ot  his  sott  in  the  son's  interest 'm 
the  trust  funds.   (Bkwd  «.  Blood.)     ...   ...  121,641 

Maniage  with  deceased  husband's  brother— Validity 
— Las  damtHlip—QvaeaX  eonsent  of  Christendom 
Settleasent—Power  of  appointment  in  favour  of 
husband  and  children. — By  a  settlement  made  on 
the  marriage  of  an  English  lady  with  an  Italian 
domiciled  in  Italy  certain  funds  were  vested  in 
English  trustees  upon  trust  for  the  wife,  husband, 
ana  children  of  the  marriage,  with  a  proviso 
enabling  the  lady  if  she  survived  the  husband  and 
married  again,  to  appoint  one-third  of  the  trust 
fluids  in  favour  of  her  second  buaband  and  her 
children  by  him.  The  ceremony  took  place  in 
Italy,  and  children  were  bom  of  the  marriage. 
The  husband  died  domiciled  in  Italy,  and  the  lac^, 
who  continued  to  reside  there,  intemuuried  with 
his  brother  in  aoeordanca  with  the  law  of  Italy, 
and  had  children  by  him.  She  then  desired  to 
exercise  her  power  of  appointment  in  favour  of 
ber  aecond  husband  and  the  children  ttf  her  second 
marriage;  and  a  summons  was  taken  oat  by  the 
trustees  ot  the  settlement  for  detemdnation  of  the 
question  whether  the  power  waa  exercisable  in 
respect  of  her  marriage  with  her  deceased  hus- 
band's brother,  which  was  invalid  according  to  the 
law  of  Ei^land.  Held,  that  it  was,  as  the 
marriage  with  ber  deceased  husband's  brother  waa 
valid  according  lo  the  law  of  her  domidl,  and  not 
incestuous  according  to  the  general  consent  of 
Christendom,  {fie  fiozteUi'a  etettlement;  Hussey 
Hunt  V.  BoBxelli.)  445 

Harried  woman — ^Protection  order— Address  of  hus- 
band unknown — Citation  dispensed  with — Practice. 
— A  wife  had  been  deserted  by  her  husband,  and 
the  only  information  die  had  ever  been  able  to 
obtain  as  to  bis  whereabouts  was  a  statement  made 
by  his  brother  that  he  believed  he  was  residing 
somewhere  in  Melbourne.  Upon  an  application 
by  the  wife  in  chambera  for  a  protection  order, 
the  same  was  srauted  without  notice  being  given 
to  the  husband.   (Re  Jenny  Morris.)   590 

Matrimonial  cause— Bigamy— Nullity  of  maniage— 
Domicil  —  Jurisdiction  —  Application    to  jiy^e 

Digitized  by  LjOOQ 


Ix— Index.] 


THE  LAW  TIMES. 


[Oct.  11,  1902. 


BUBJECTS  or  CASES. 


PAOB 

decree  nin  absolute  at  once — Discretion  of  court — 
Practice. — ^The  petitioner  was  a  native  of  Walea, 
and  married  the  respondent,  who  was  a  native  of 
Ireland  and  domiciled  in  that  country,  in  the 
lale  of  Han.  At  the  time  of  the  oelebrauon  of  the 
ceremony  the  flnt  wife  of  the  respondeat  waa  atiU 
alive.  Upon  a  suit  being  brought  the  petitioner 
for  a  decree  of  nullity  of  marriage  it  was  held 
that  &e  teat  of  the  juriadiction  of  the  court  in 
eaaea  of  thia  kind  was  not  domicil,  but  residence. 
The  practice  is  provided  for  by  aeot.  22  of  the 
Matrimonial  Causea  Act  1857,  following  that  of 
the  EccleBiastical  Courts.  The  judgment  of  the 
Privv  Council  in  Le  Meturier  v.  Le  Metvrier 
(72  L.  T.  Rep.  873;  {1886)  A.  C.  617)  haa  over- 
ruled that  in  yiboyet  v.  Niboyet  (39  L.  T.  Rep. 
4S6i  4  P.  Div.  1)  only  as  to  suits  for  dissolu- 
tion of  marriage.  It  baa  no  application  to  a 
suit  for  a  decree  of  nullity  of  marriage.  Although 
there  is  no  prim&  facie  necessity  for  a  petitioner 
to  seek  the  relief  of  the  court  in  a  smt  of  thia 
kind,  where  the  respondent  has  committed  bigamy, 
the  court  will  not  consider  it  a  case  of  ao  excep- 
tional a  character  as  to  justify  it  in  exercisii^  its 
discretion  in  shortening  the  period  of  six  montha 
which  must  elapse  between  the  dates  of  the  decree 
niti  and  the  decree  absolute.  (Brennan,  otherwise 
Roberts  v.  Brennan.)   699 

Matrimonial  cause — Judicial  separation — ^Wffe'a 
petition— Haaband's  deaertion  and  adultwy — 
Custody  of  children. — Upon  %  wife's  petition  for 
judicial  Beparation  on  the  grounda  of  her  husband's 
desertion  and  adultery,  the  court  will  require 
very  atrong  evidence  of  the  aggravated  cbaracttf 
of  the  ccmduct  of  the  buahand  before  making  an 
order,  under  sect.  7  of  the  Guardianship  of  Infanta 
Act  1886,  that  he  is  a  person  unfit  to  have  the 
ouatody  of  hia  children.   (Woolnoth  v.  Woohioth.)  608 

INCLOSUEE. 

Action  for  breach  of  duty  to  repair  roads — Canon  of 
conatruction  to  be  applied  in  conitruing  Act.— By 
an  Indosure  Act  passed  in  the  7  Oeo.  8  with 
reference  to  the  inclosure  of  certain  conmiona  and 
waste  grounds  known  as  B.  Mo<h-,  after  reciting 
that  the  persons  interested  were  ownera  and  pro- 
prietors of  messuages,  &c.,  in  the  several  town- 
ships therein  mentioned,  including,  amongst 
others,  the  township  of  W.,  it  was  enacted  that 
the  eommissiwen  should  appoint  and  undertake 
the  repair  of  (inter  alia)  two  roada  mentioned  in 
the  statement  of  c^aim.  The  plaintiffs  alleged  that 
these  roads  were  duly  made  in  accordance  with 
the  award,  and  were  for  many  years  kept  in  repair 
by  the  surveyor  of  the  township  of  Wennington, 
and  that;  the  said  township  was  included  in  the 
defendant  urban  district,  and  that  the  defendants 
were  liable  to  repair  them.  There  was  no 
evidence  that  the  inhahitanta  of  W.,  taken  as  a 
body^  had  ever  in  fact  repaired  or  paid  for  the 
repair  of  the  roads  in  quest^w  since  1787,  although 
it  was  shown  that  since  1869  certain  of  the 
inhabitants  of  the  township  had  contributed 
towards  the  repair  of  the  roads  for  their  own 
convenience.  Xb  was  contended  by  the  plaintiffs 
tiiab  liability  to  repair  the  roada  in  question  was 
imposed  upon  the  defendants.  Held,  in  the 
circumstances,  that  the  court  was  justified  in  read* 
ing  in  after  the  words  "  in  such  manner  as  other 
public  highways  are  by  law  directed  to  be  repaired 
by  such  of  the  said  townships  respectively"  the 
words  "  within  whose  district  euch  public  highways 
are  situated  " ;  that  the  doctrine  oi  eontemporanea 
expotUio  did  not  apply ;  that  the  defendants  were 
not  tiaUe  to  repair  the  roads  in  question  as  the 
same  were  outside  their  district;  and  that  in  con- 
struing an  Inclosure  Act  it  is  right  to  take  the 
whole  of  the  document  as  <Hie  complete  dooumeni. 
It  is  not  sufficient  to  take  out  tme  section  and  dis- 
regard others  which  are  germane  to  the  same 
subject.  (Attomey^Generafand  t^e  Rural  District 
Council  of  Settle  v.  Rural  District  Council  of 
Lunesdale.)   822 

Soads— Faaturage  of  roa^s— Paatorage  limited  to 
aheep— More  extensive  user  lony  continued- Fre- 


PAOB 

sumption  of  lost  grant — Inclosure  Act  for  purpose 
of  drainage  and  inclosure — Act  for  public  oenefit. 
— An  Inclosure  Act,  passed  in  1812,  provided  for 
the  inclosure  of  certain  commons,  and  also  for 
their  drainage  as  part  of  a  maeh  iarg:er  disbict^ 
and  contained  provUons  for  the  subsequent 
appointment  of  drainage  commissionera  to  pre- 
serve the  system  of  drainage.  The  herbage  on  the 
roads  to  be  set  out  by  the  award  was  to  belong  to  - 
the  persona  to  whom  the  awud  should  award  the- 
same ;  and  the  award  was  to  c<mtain  orders  and' 
regulations  for  maintaining  the  inclosure  and  the- 
system  of  drainage.  The  award,  which  was  made 
in  1822,  provided  that  the  herbage  on  a  certidn 
road  therelnr  set  out,  adjoining  a  watereourse  which 
was  part  of  the  system  of  drainage,  should  belong- 
to  tne  surveys  of  highways,  and  be  let  for 
depasturing  sound  and  healthy  sheep  only,  but  no- 
other  cattle  or  stock.  The  surveyor  of  highways, 
ever  since  1846,  had  habitually  let  the  herbage  tor 
depasturing  cattle  and  horses  as  well  as  sheep. 
The  owner  of  an  indosure  adjoining  the  road 
brought  this  action  to  restrain  the  defendant* 
from  pasturing  cattle  and  horses  on  the  road. 
Held,  that  the  restriction  on  the  use  of  tlie 
herbage  of  the  road  was  intended  to  be  a 
permanent  provision  for  the  protection  of  th» 
stystem  of  drainage  for  the  publio  benefit,  and  tiiat 
it  was  ther^ore  imposnble  to  preauma  any  lost 
grant  by  which  that  restriction  had  been  releaaed.' 

m'eaverson    v.    Peterborough    Rural  District   

Council.)   7Sa 

INCOUE  TAX. 

(See  Rkvmue.) 

INFANT. 

Contingent  life  interest — Maintenance — Accumula- 
tions of  surplus  income  during  minority — ^Right 
to  accumulations — Remaindermen. — On  the  true 
construction  of  eub-aect.  2  of  sect.  4S  of  the 
Conveyancing  Act  1881  the  word  "property" 
means  "  income,"  and  accumulations  olt  ■nrplna 
-  income  during  the  minority  of  a  person  entitled 
absolutely  or  contingently  belong  to  whomsoever, 
in  the  events  which  happen,  becomes  entitled  to 
the  income.   (Se  Scott:  Scott  r.  Scott.)  Sda 

INLAND  REVENUE. 
(See  Rnvxinjn.) 

INNKEEPER. 
Common  law  duty  to  receive  travellers — Night — ASk 
bedrooms  occupied — Inn  full. — An  innkeeper  ift 
under  no  common  law  duty  to  provide  shelter  and 
acoommodation  for  ta-aveUers  wishing  to  spend  the 
night  at  his  inn  when  all  the  rooms  ordinarilr 
used  as  bedrooms  for  guests  are  oceuined. 
(Browne,  app.  v.  Brandt,  reap.)  B8& 

INSURANCE. 
Firs. 

Arbitration  clause  —English  contract — Law  of 
Jersey. — A  policy  of  insurance  against  fire  upon 
property  in  Jersey,  issued  by  an  English  office,  in 
the  English  language,  but  executed  in  Jersey,  was 
made  subject  to  a  condition  that  no  action  should 
be  brought  for  any  money  payable  under  the  policy 
until  the  liability  and  the  amount  had  been  settled 
by  arbitration ;  and  it  was  further  provided  that 
the  submission  to  arbitrators  should  be  subject  to 
the  provisions  of  the  ArbitratiMi  Act  1888,  and 
might  be  made  a  rule  of  the  High  Court  of  Justice. 
Held,  that  the  contract  was  governed  by  the  law  of 
England,  and  not  by  the  law  of  Jersey. 
(Spurrier  and  another  v.  La  Cloohe.)   6S] 

Lm. 

(See  Fbiendlt  SocnrT.) 
Masiio. 

General  average— Assured  owner  of  both  ship  and 
carfo— Insurance  on  cargo — Sacrifice  of  mast — 
Rifrit  of  aasured  to  recover  und^r  policy— IdaUbty 
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SUBJECTB  OV  CABIS. 


Qf  nndfirwriter  on  cargo. — Ths  fact  that  the 
uiured  under  s  poliCT  of  marind  insurance  on 
eargo  ii  owner  of  the  ihip  as  well  as  owner  of  the 
«argo  does  not  prerent  him  from  recovering  under 
the  policj  from  the  underwriter!  on  the  cargo  in 
respect  of  a  general  average  loss,  as  a  general 
avera^  act  does  not  depend  od  the  consideration 
whether  there  can  be  any  contribution  or  not  as 
lietween  the  retpeottve  interesta.  A  loss  by  the 
cutting  away  of  the  mast  of  a  ship,  which  by  the 
master's  orders  is  cut  away  for  the  safety  of  the 
whole  adventure,  but  whidi  at  the  time  it  is  cut 
away  is  not  hopelenly  lotb  and  might  be  saved, 
-ii  a  general  average  sacrifice  for  which  under- 
wiiten  of  a  policy  on  the  cargo  against  perils  of 
the  SHI  are  liable  to  eontribnte,  and  they  are  none 
the  leas  liable  beeanse  the  aaaured  are  owners  of 
both  ship  and  cargo.  (Ifontgomery  and  Co.  «. 
Sfnto^  Mazine  AMuraaca  Company  Limitad.)   ...  M2 

PoEcy  on  "  chartered  or  hire  money  "  to  cover  "  1dm 
of  hire  money  " — Loss  of  hire  through  vwael  be- 
coming ineffidant— Oovemment  charter-party — 
Option  to  distdiarge  veasel— Loai  by  discharge  of 
vessd— Bight  of  assured  to  recover  on  jMltoy. — 
By  a  charter-party  in  the  Qovemment  form  the 
Admiralty  chartered  a  vessel  for  transport  aerviee 
for  three  montha  cartain,  and  tiienceforward 
until  thev  should  giva  notice  to  the  owners  (hat 
the  veaaal  was  disdba^ed  from  their  service,  sueh 

'notice  to  be  given  when  the  vessel  was  in  port  in 
the  United  Kingdom ;  and  the  charter-party  pro- 
vided that  if  the  ship  became  incapable  from  any 
defect,  or  from  any  cause  whatsoever,  to  perform 
the  service  efBeiently,  the  Admiralty  might  make 
abatement  by  way  of  mulct  out  of  the  freight. 
The  shipowners  effected  a  time  policy  upon 
"  chartered  or  hire  money "  to  "  cover  the  loss 
of  hire  money  calculated  at "  to  much  per  day 
caused  hy  (amongst  other  thii^  want  of  repairs 
or  breakdown  of  machinery,  rendering  the  vessel 
ineffident  for  tiie  service.  Under  the  charter-party 
the  vessel  had  made  a  voyage  and  had  returned 
to  England,  and,  the  three  months  having  pre- 
viously expired,  the  Admiralty  had  continued  the 
a^oymeot,  and  had  given  instruotiws  that 
the  TNsal  ma  to  prooaed  on  aaoUter  voyage  on  a 
certain  day.  Whue  the  vessel  was  in  dry  dock 
it  was  discovered  that  some  of  the  blades  of  her 
propeller  were  cracked  and  that  it  would  take  some 
time  to  repair  the  damage.  In  consequence  of  this 
ths  Admiralty,  under  their  option  in  the  ehartar. 
par^,  gave  the  owners  noUce  dischai^iing  the 
vMsel,  and  the  vessel  was  discharged  from  the 
GovenmiMit  service  as  from  that  date.  The  vessel 
then  naderwent  repairs,  which  took  fifteen  days 
from  the  date  of  her  discharge  by  the  Admiralty. 
In  an  action  on  the  poli<7  by  the  owners  of  the 
ship  to  recover  from  the  msurers  the  loss  of  hire 

■mniey  for  ths  fifteen  days:  Held,  that  the  ■ 
"diartered  or  hire  money"  ip  the  policy  meant 
"hire  money**  in  the  nature  of  freight  payable 
un^er  a  contract ;  that  the  loss  of  such  hire  to  the 
shipowners  for  the  fifteen  days  was  caused  by 
tin  ezMdas  of  the  option  which  the  Admiralty 
had  under  the  charter-party  to  discharge  the 
vessel  from  their  service,  and  nob  by  the  want  of 
repair,  breakdown  of  machinery,  or  other  perils 
msiired  agamat  under  the  policy,  and  that  there 
was  therefore  no  loss  nnder  Uie  poli<7,  for  whidi 
the  shipowners  were  entitled  to  recover.  (ICan- 
^sster  linen  lomited  v.  British  and  Foreign 
urine  Insurance  Company  Limited.)  148 

IbBCjLHTlU. 

^^^stmction  of  policy — ^Arrests  and  detainments  of 
■dacs,  princes,  and  people— Exceptions  from  risks 
—■"Capture,  teizore,  and  detention " — Seizure  by 
foreini  Qovemment  of  property  of  its  own  sub- 
jeets  Defore  outbreak  <d  war — Absence  of  violence. 
—■A  gold  mining  company,  ibeorporated  under  the 
biWB  of  the  Soatii  African  Be^ublic,  effected  a 
|i^ey  of  insarance  on  their  gold  in  its  transit  from 
the  mines  by  rail  through  the  territories  of  the 
npnblic  aod  so  on  to  the  United  Kingdom.  The 
HKi  ituored  against  inoluded  "  surpriuls,  takinn 
*t  sea,  arrests,  restraints,  and  detainments  of  all 


kings,  princes,  and  people,"  bub  the  policy  con- 
tained a  olaose,  "warranted  free  of  capture, 
aeunire,  and  detention  .  .  .  and  also  from  all 
consequenees  of  riots,  civil  oommotions,  hostilities, 
or  warlike  operations,  whether  before  or  after 
declaration  of  war."  In  the  course  of  its  transit 
through  the  territory  of  the  repubUc,  the  gold  was 
taken  possession  of  by  the  executive  Qovemment, 
in  ant!cipati<ni  of  an  outbreak  of  vrar,  which  in 
fact  took  place  a  few  days  later.  This  act  of  the 
executive  was  in  aooordance  with  the  laws  of  the 
republio.  No  violence  was  used  in  carryinr  out  the 
order  of  the  executive  for  the  seizure  of  we  gold, 
but  the  escort  in  charge  of  it  durii^  its  tnnsib 
gave  ap  poasessioa  when  required  to  do  so.  None 
ol  the  gold  thus  taken  possession  of  by  the 
exeoutive  was  ever  recovered  b^  the  company.  In 
an  action  asainst  the  underwriters  on  the  wAioj: 
Held,  that  the  underwriters  were  protected  oy  the 
terms  of  the  warranty  from  liability  under  the 

S>licy  for  the  lose  of  the  gold.  <Booinson  Gold 
ining  Company  Limited  r.  Alliance  Uaiine  mod 
General  Assurance  Company  Limited.)  868 

JUSTICES. 

Application  for  summons  —  Offence  under  the 
Roman  Catholio  Belief  Act  1820— Discretion  of 
magistrate  to  refuse  summons. — Upon  a  rule  niti 
for  a  mandamnt  to  command  a  metro^litan 
magistrate  to  bear  and  determine  an  application 
(or  m  summons  tor  an  offence  under  sect.  H  Mf  the 
Roman  Catholic  Belief  Act  182S:  Held,  that 
though  the  information  disclosed  a  primd  faeis 
case  that  the  offence  was  committed,  nevertheless 
tiie  magistrate  was  entitled  in  the  exercise  of  his 
discretion  to  refuse  to  issue  a  summons,  and,  if  he 
did  so,  the  court  had  no  jurisdietion  to  compel 
him  to  review  his  decision  unless  the  discretion  was 
exercised  on  improper  and  extraneous  grounds. 
Held,  further,  that,  in  proBecutiana  under  sect.  M 
of  the  Roman  Catholic  Relief  Act  1829,  the  fact 
that  there  had  never  been  any  prosecutions  under 
the  section,  and  that  the  magistrate  was  of 
opinion  that  if  any  prosecutions  under  it  were  now 
to  be  commenced  they  should  be  commenced  by 
the  Crown,  were  not  improper  and  extraneous 
grounds  in  considering  an  application  by  a  private 
person  for  a  summons  under  sect.  M.  Held, 
further,  that  there  ia  nothing  in  thai  Aat  to 
prevent  private  persons  from  commencing  proae- 
cntions  under  sect.  84.  (Bex  v.  Kennedy,  s 
Hetrc^tan  Magisb«te.)   7SS 

Costa  of  appeal  from  licensing  justices  to  quarter 
sessions — ^Boroi^h   or   county    funds. — C.    is  a 
county  borough,  having  a  separate  commiBsion  of 
the  peace,   bub  no  separate  court  of  quarter 
sessions.  The  justices  of  the  county  of  W.  hold 
quarter  sessions  at  C.  by  adioummenb  from  W. 
An  appeal  was  broaght  to  the  quarter  sessions  ■ 
against  the  refusal  of  the  justices  of  C.  to  grant 
I    the  -irenewal  of  a  licence,  and  that  appeal  was  ' 
'    allowed.  Held,  that  the  costs  of  the  justices  of  ', 
C.  by  virtue  of  sect  29  of  the  Alehouse  Act  1828 
were  not  payable  by  the  treasurer  of  the  borot^ 
of  C,  but  b/  the  treasurer  of  the  county  of  W. 
(Bex  r.  Justoees  of  Warwick;       parte  liayor  of 
Coven^.)  B68 

Jurisdiction — Conviction — ^Bight  of  common—"  Title 
to  any  lands  ...  or  any  interest  therein. 
Where  an  assault  was  committed  bv  one  commoner 
on  another,  and  it  was  alleged  that  the  assault 
was  committed  in  setting  up  a  claim  of  right  to 
prevent  the  complainant  from  spoiling  the  pasture 
of  the  common  by  taking  a  cart  and  horse  across 
it :  Held,  that  the  juris<Bction  of  the  justices  was 
not  ousted  under  sect.  M  of  the  Offences  against 
the  Person  Act  1861,  as  no  question  arose  as  to 
the  titie  to  any  lands  or  any  interest  therein. 
(Besv.  Vrendi;  £3!2'0'^^°^>^*°(1  ■"■o^l'B'-)  —  BS7 
(See  LtdNsnra.) 

LA2n>L0BD  AND  TENANT. 
CovMiant  to  pay  "  rates,  taxes,  assessments,  and  out- 
gungs  " — ^ntving  expenses. — Apportioned  paving 
expenses  nnder  the  Public  Healtin  Act  1875,  which 
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the  ludlord  ha*  paid,  can  be  recorered  from  fcbe 
teaiuit  where  the  latiier  has  covenanted  to  pay 
all  -ratea,  taxes,  auessmesta,  and  oatgoings  pay- 
able, or  to  become  payable,  whether  by  the  land- 
lord or  tenant,  in  respoct  of  the  premises.  (Weld 
and  othera  «.  Clayton-le-Moon  Urban  Distriet  ' 
Coimcil.)   6M 

Leaae — Awignment — Assignment  for  benefit  of 
creditors — Bankruptcy  of  auignor — AToidance  of 
anignment — Liabili^  of  assignee  for  roit. — The 
lessee  of  the  plaintiffs  of  a  house  made  an  aaaisn- 
ment  to  the  defendant  of  the  lease,  with  her  other 
propertv,  in  trust  for  the  benefit  of  her  creditors' 
generally.  Bent  became  due  under  the  lease, 
and  this  action  was  brought  to  recover  that  rent. 
Befwe  -the  action  came  to  trial  the  lessee  was 
adjudged  bankrupt  in  remectofthe  act  of  bank- 
ruptcy committed  by  making  the  assignment  for 
the  benefit  of  creditors,  and  the  trustee  in  bank- 
ruptcy disclaimed  the  lease.  Held,  that  the- 
defendant  was  liable  for  the  rent  which  accrued 
due  before  the  bankruptcy  of  the  lessee.  (Btein- 
and  another  v.  Pope.)  283 

Leaae-rGorenant  by  traant  to  pay  impositionB 
ehaned  or  imposed  in  respect  of  the  premiMS  on 
the  landlord — ConstmctioD— Idalnlity  of  tenant — 
Notice  by  sanitary  authority  to  landlord  to 
abate  nuisance. — lease  contamed  a  covenant  by 
the  leasee  that  he  would  "  pay  and  discharge  all 
taxes,  rates,  including  sewers,  main  drainage 
aaseasmenta,  and  imposKiont  whatsoerer  which  now 
are  or  which  at  any  time  or  times  hereafter  during 
the  continuance  of  the  said  term  hereby  granted  be 
taxed,  rated,  aneased,  char|red,  or  impoaeid  uptHi  or 
in  respect  of  the  said  premises  or  any  part  thereof 
cm.  the  landlord,  tenant,  or  oocupier  of  the  same 
premises  by  authority  of  Parliament  or  otherwise 
nowaoerer  (landlord's  property  tax  and  tithe  only 
excepted)."  There  was  no  covenant  to  repair 
either  by  lessor  or  lessee.  Under  a  local  Act  the 
sanitary  authority  served  a  notice  on  the  lessor 
requiring  him  to  remove  an  offensive  privy  and  to 
oonstruot  a  water^loset  in  accordance  irith  certain 
zequirements.  The  lessor  did  the  work  required, 
and  brought  an  action  against  his  lessee  to  recover 
the  expenses.  Held,  that  the  words  of  the 
covenant  were  wide  enough  to  cover  these 
e^ienses,  and  that  the  obligation  on  the  lessor 
to  Inenr  them  was  one  which  might  reasonably  be 
supposed  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  of  the  execution  of  the 
leasa;  and  that,  therefore  the  lessee  was  liaUe 
under  hia  wvenaBt  to  reeoap  his  lesscHr.  (Foolger 
«.  Ardlng.)  ...   488 

Iiease — IJxpress  demise  of  lights — Covenant — Xot  to 
"  oUect  to  any  works  to  adjoining  premises " — 
Obstmetion  of  lights — Construction. — ^Under  a 
lease,  dated  the  20th  Sept.  18M,  W.  became  the 
lessee  of  certain  premises  for  a  term  expiring  in 
19S2.  By  a  deedg  dated  the  Srd  Aug.  1899,  W. 
doniaed  the  premises  to  H.  for  a  term  of  twenty- 
one  yean,  ^together  with  all  .  .  .  lighta, 
easements,  .  .  .  and  appnrtenaneee  to  the 
said  premises  belonging."  The  deed  contained  a 
covenant  by  the  lessee  that  he  would  not  **  object 
to  any  wons  to  adjoining  premises  "  tint  nught 
be  MmetioDed  hf  or  on  bwalf  <tf  the  lessor  or  the 
superior  landlords  or  landlord.  The  lease  also 
contained  a  eoreiwiit  by  the  lessor  for  qniet  enjoy- 
ment of  the  premises.  A  c<»npany  had  acquired 
an  interest  in  certain  proper^  adjoining  to  the 
demised  premisea  and  forming  part  of  ute  same 
estate,  and  were  proposing  (o  erect  thereon  some 
hnildinga  which,  as  H.  uleged,  would  obstract 
tbe  access  of  light  hitherto  enjoyed  by  his  pre- 
miaes.  He  accordingly  brought  an  action  to  re- 
strain the  company  from  bnilding  so  as  to  obstruct 
his  light.  The  proposed  buildings  had  been  ap- 
proved by  the  surveyor  of  the  estate.  In  these 
circumstances,  W.,  who  was  interested  in  the 
company,  brought  an  action  against  H.  to  restrain 
him  from  objecting  to  the  buildings  then  being 
erected  by  the  company,  on  ^e  ground  that  his 
action  constituted  a  breach  of  the  covenant ;  and 
he  then  moved,  under  sect.  24,  sub-sect.  B,  tX 
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the  Judicature  Act  187S  for  a  stay  of  proceedings 
in  H.'s  action.  Held,  that  the  words  "adjoining 
prauisea "  did  not  extend  to  any  building  which 
were  situated  near  enough  to  affect  materially  the 
demised  premises  by  obstructing  easements,  but 
only  to  buildings  which  came  into  phyncal  oontaet 
with  the  demised  building ;  that  "  adjoining " 
meant  adjoining  in  the  sense  in  which  it  was 
used  in  the  London  Building  Act  1894,  and  could 
not  be  used  in  the  sense  of  ^  nfli^bomittg  " ;  and 
that  therefore  H.  was  not  precluded  on  that 
grotmd  finmt  objeetins  to  the  erection  of  llio 
buildinn.  (White  v  Harrow;  Hanow  «  Ibryle- 
bone  District  Property  Company  Umited.)   4 

Lease — Forfeiture — Liquidation — ^Voluntary  wind- 
ing-up—The  respondents  by  lease  demised  a 
.public-house  to  C.  and  Co.  Limited,  a  firm  of 
brewers,  for  a  tora  of  thirty  years.  Tbe  Icaae 
reserved  a  power  of  re-entry  to  the  lessors  if  the 
lessees  or  tneir  assigns,  being  a  company,  should 
enter  into  liquidation,  whether  compulsory  or 
voluntary.  Donng  the  cwtinuation  of  the  term  C. 
and  Co.,  being  tnra  solvent,  went  into  voluntary 
liquidation  solely  for  the  punwse  of  amalgamating 
with  two  other  firms  of  brewers.  Held,  that  the 
liquidation  operated  as  a  forfeiture  of  the  lease, 
and  was  wi^in  seot.  14,  sulnaect.  6,  of  tbe  Ctm- 
vOTancing  and  Law  of  Property  Act  U81. 
(Watney,  Combe,  Beld,  and  Oo.  «.  Ewart  and 
others.)   S42 

Means  of  escape  (nnn  fire— Dividon  of  cost  between 
owner  and  occupier— Covenants  in  lease.— As 
lessor  of  a  factory  tbe  plaintiff  had  been  required 
by  tiie  London  County  Council,  under  sect.  7  (Sy 
of  the  Factory  and  Workshop  Act  1891,  to  provide 
means  of  escape  from  fire,  which  he  did  at  a  ooat 
of  8681. 17s.  6d.  The  lease  contained  the  following 
covenant  by  the  lessee,  the  tenant :  That  he  would 
"  from  time  to  time  and  at  all  times  during  the 
said  term  pay  sod  discharge  all  rates,  taxes, 
charges,  asseuments,  and  outgoings  whaUoever, 
whetner  Parliamentary,  parochial,  local,  or  of  any 
other  description,  which  now  are  or  nay  be  at 
any  time  assessed,  charged,  or  imposed  upon  the 
demised  premises  or  the  landlord  or  the  occupier  in 
respect  thereof  (the  landlord's  propertv  tax  only 
excepted)."  Held,  that  whatever  mignt  be  tbe 
true  construction  of  the  covenant,  the  County 
Court  judge  but  jurisdiction,  under  sect,  7  (S),  to 
apportion  the  expense  of  providing  means  of 
escape  between  the  lessor  and  lessee  in  such  pro- 
portion as  appeared  to  him  "  just  and  equiuUe 
under  kII  the  dreomstaiioes  of  the  oate."  Semble, 
thai  if  by  the  terma  of  the  lease  these  expouea 
under  sect  7  (2)  were  expressly  in  terms  provided 
for,  it  would  not  be  "  jnst  and  eqoitable  "  to  nu^e 
any  order  not  in  aeeordance  with  such  express  con- 
tract.  (Honk  T.  Amcld.)   SSO 

Public-house— Agreement  for  one  year  certain — 
Covenants — ^To  preserve  licences — ^To  reside  on 
premises— Premises  closed- Breadi  of  covenants 
— Licences  in  jeopardy — Receiver — Delivery  of 
licences  to  receiver — Possession. — ^Where  tite 
t«Dant  of  a  public-house  who  has  continued  in 
possession  under  the  terms  of  an  agreement  for 
one  year  certain,  which  has  expired,  shuts  up  the 
public-house  and  leaves  the  premises  in  breach  of 
covenants  by  him  (1)  not  to  do  any  acts  wheret^ 
the  licences  shall  be  jeopardised,  (2)  not  to  shut 
up  the  premises,  but  to  re^e  thwein.  and  (S) 
upon  qmtting  tbe  same  to  assign  over  all  licuioes 
to  tbe  landwrds  or  such  penons  as  they  may 
appoint,  the  court  has  jurisdiction  to  appoint,  and 
wiU  appoint,  a  reoeiver  of  the  public-house  for  the 
purpose  of  preserving  the  licences,  and  will  order 
possession  tio  be  prtai  to  him  so  far  as  necessary 
for  that  purpose.  (Charrington  and  Co.  Limited 
V.  Camp.)   16 

LANDS  CLAUSES  ACT  184S. 
Compensation — Land  subject  to  restrictive  covenant 
— No  buildings  to  be  erected  other  than  dwelling- 
houses — Railway  embankment — ^Land  not  taken 
injuriously  affected.- The  owners  of  an  estate  laid 
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ant  put  of  it  for  buUdtog,  and  sold  th»t  part  of 
it  in  ploU.  The  purcfauers  of  theie  plot*  entered 
into  iwtarictive  eorensnt*  witit  tlie  owiMn  of  the 
Mtat«,  the  oorewnt*  beiuK  impoaod  by  the  ownen 
for  the  benefit  of  the  lana  retsined  by  them.  By 
one  of  theee  oorenutc  the  purchM«r»  Doond  them- 
•elm  not  to  erect  any  buildings  on  the  land  pur- 
duaed  otbar  than  private  dweUing-houeee  of  a 
entun  apeeifled  deaeription.  Afterward*  a  rail- 
nr  eompai^,  having  notice  of  these  covenants, 
•ad  aedng  under  their  statutory  powers,  pardiased 
from  the  porchaaera  the  plots  et  land  subject  to 
the  rastriottre  covenants.  The  nilway  oompajqr 
then  oonstracted  a  railway  embankment  mi  the 
land  BO  taken.  Held,  that  the  railway  company 
lisd  ocmmitted  a  brwA  of  the  covenant  not  to 
erect  on  the  land  any  buildinn  othra  than 
dwalling.4iou8e«.  Held,  alao,  t£at  the  land 
retained  by  the  ownera  of  the  estate  had  been 
ittjoruNttly  affaoted  by  this  breach,  and  that  the 
awnwa  were  «aititlcd  to  obtain  companaationondT 
asst.  88  of  the  Lands  Clansea  Consolidation  Aot 
nu.  (Loor  Baton  Becreafcion  Qroonds  Company 
limited  r.  Udland  Baihray  Company.)  87S 

Compensation — Tauuoy  from  year  to  year— Jnria- 
dietion  of  juaticeB  to  inquire  into  title  of  claimant 
— Baqnirement  to  give  up  poBaesakm  before 
nptntian  of  term— Conditim  preeedcait  to  ririit 
toemmeuaation. — ^Where  a  claim  for  compeDSStion 
is  made  under  sect.  121  of  the  Lands  Claoses 
Conatdidation  Act  18i6  by  a  person  who  has  too 
greater  interest  than  aa  a  tenant  for  a  year  or 
ma  year  to  year,  and  the  daimant  alleges  audi 
■a  interest,  the  juatioea  have  no  jnrisdiotion  under 
that  section  to  inquire  into  the  title  <d  the 
dsimaot  to  the  intereat  which  he  alleges,  bat  they 
are  bound  to  assess  the  ctmipensation  upon  tto 
basis  ot  hia  allwed  interest,  if  there  be  no  other 
objection  to  their  joriadiotum.  It  is  a  oondition 
precedent  to  the  right  to  obtain  compenaation 
mder  sect.  121  Uiat  the  claimant  should  have 
been  reqoired  to  give  up  possession  before  the 
ezpiratioi  of  bis  t«rm  or  interest  in  the  premises, 
sad  ttie  jostiees  have  jniisdictjon  to  inquire  and 
must  ascertain  whether  the  claimant  has  been  so 
mqnirad  to  ^re  up  possession  before  the  end  of 
Us  term,  aa  tlie  question  of  the  amount  of 
compensation  for  iho  claimant's  unexpired  term 
win  depend  upon  that,  and  if  there  be  no  evidence 
of  a  requirement  to  give  up  posaession  the  justices 
ought  not  to  assess  compensation.  (Qreat 
Narthem  and  City  Bailway  Company,  wps.  r> 
miatt.  reap.)   ...   ...   ...  \^  ...I.   ...  728 

LEASE. 

AirreQder— Fine — ^Tenant  for  life. — The  legal  tenant 
for  13e  under  a  will  certain  estatea  granted  a 
mining  lease  under  a  power  in  tlie  will  for  a  term 
of  twenty-two  years  from  the  1st  July  1898, 
reeeiving  a  dead  leat  and  royalties  whidi  were  to 
eeaae  wiien  Uie  minenJa  were  worked  out.  The 
Imaeea  under  a  power  in  the  lease  determined  the 
kase,  and  paid  the  dead  rent  for  the  whole  of  the 
QUXMred  term.  Held,  that  the  money  belonged 
to  the  tenant  for  life.  (£s  Hntdoke's  fieWed 
btaiea;  ntaroy  v.  Hn^i^.)  820 

(Bee  CbiiB  JmiaiT— Iokplokp  Am  Tkxur.) 

riCENSING. 

And  fide  dub — Intoxicating  liquors — Delivery  to 
wife  of  member  for  bis  consumption  off  the 
premises.— A  member  of  a  bond  fide  dub  not 
uoensed  for  the  sale  of  intoxicating  liquor  sent  hia 
wife  to  buy  intoxicating  liquor  at  the  club  for 
fab  eonsumption  off  the  premises,  having  given  her 
for  that  porpoae  a  written  order  addrnsed  to  the 
■teward  of  anch  club.  The  appellant  served  the 
wife  with  socdi  liquor,  and  aha  hmded  over  to  the 
appellant  on  behalf  of  the  dub  the  prtoe  of  the 
fiqsor.  Held,  that  no  fdteaee  had  been  committed 
by  the  appedlaot,  under  aect.  S  of  the  Lieeming 
Act  187S,  of  celling  intoxicating  liquor  iritfaont  a 
hoenee.  (Dmviea,  app.  v.  Burnett,  re^)   66S 
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Justices — ^likelihood  of  bias — Justice  holding 
brewery  aharea— DisqiialificatioD.— An  applicatiott 
was  nnde  to  the  uoenwng  committee  of  idw 
borough  of  T.  for  Uie  removal  of  a  licence  to  aew 
premises.  Three  of  the Justices  were  members  of 
the  borough  council  of  T.,  and  one  hdd  shares  in 
a  brewery  company  that  sold  beer  within  the 
district.  A  suggestion  was  made  before  the 
committee  that  if  the  transfer  was  granted  another 
Kcence  would  be  given  up  and  certain  property 
would  be  placed  at  the  disposal  of  tbe  corporation 
for  town  improvements.  Tbe  transfer  was 
granted.  The  confirming  authority,  which 
mcluded  the  four  justices,  confirmed  tlie  transfer, 
but  tbe  offer  above  stated  was  withdrawn.  Held, 
that  there  was  not  any  likelihood  of  bias  on  the 
part  of  the  three  jnaticea  who  were  membera  of  the 
borough  council,  so  as  to  render  the  orders  made 
invalid;  and  held,  further,  that  tbe  orders  were 
not  invalid  by  reason  of  the  fact  that  the  fourth 
iosttoB  adindleated,  owing  to  proviso  (■)  ol  aert. 
n  of  the  Licaiatng  Act  iSrS.  Seau,  vnere  aetoal 
tnaa  wmld  ha  ^own  in  fact  to  exift  (Bex  *. 
Tempest  and  othen.)   88B 

Objections  by  jusUcea— No  objection  taken  at  meet- 
ing>-Adjourament — Refusal  of  renewal — Jurisdic- 
tion— Mandatnue — ^Form  of  .—Where  no  notice  of 
objection  has  been  served  not  leas  than  seven  clear 
days  before  the  commencement  of  the  general 
licenmng  meeting  any  objection  then  made  under 
aect.  42  (2)  of  the  Licenaii^  Act  1872  must  be  nusde 
in  open  court  before  the  adjournment,  otherwise 
when  the  justices  deal  witA  the  renewal  upon 
the  adjournment  they  will  have  no  jurisdieti«i 
exc^  to  renew  the  licence.  An  objection  can 
be  made  under  sect.  42  (2^  at  the  general  annual 
licensing  meeting  by  the  justices  themselves,  but 
such  objection  must  be  made  in  open  court.  The 
court  will  not  by  taoTulamiu  order  a  judidaj 
tribunal  to  act  in  a  particnlw  mj,  unleaa  it  is 
qutte  plain  that  what  it  has  to  do  ia  pnrsily 
miniaterial  and  not  judidal.  Therefore,  a 
mandaiMu  will  not  be  granted  to  justices  to  bold 
a  further  adjoummeut  of  the  gMieral  annual 
licenmng  meeting  and  at  such  forUur  ■djonm- 
ment  grant  a  renewal  of  a  lioenoe»  hak  n  irill 
merelv  order  the  justices  to  hear  atid  determina 
accoroing  to  law.  (Bex  «.  Justices  of  KiBgstoa; 
Ex  parta  Davey.)   M» 

Renewal  of  lieence — ITotice  of  objection  given  by 
justices — Disqualification  of  juatioes — Bias. — In 
consequence  of  a  suggestion  that  the  number  of 
licwued  houses  in  a  certain  district  waa  needlessly 
lai^,  tbe  Ucebsing  justices  appointed  a  committee 
out  of  their  numlwr  to  inquire  into  the  condition, 
podtion,  and  drciimatances  of  each  licensed  house 
in  the  district.  Hie  committee,  as  tbe  result  of 
their  inquiries,  drew  up  a  report  in  which  certain 
recommendations  vrers  made.  The  licensing 
justices  then,  by  their  deik,  served  on  all  Uie 
lieeoee-holdera  in  ttie  district  neiioea  of  ot^ection 
to  the  renewal  of  their  lioences.  At  the  hearing 
of  the  applications  for  renewals  the  justices,  upon 
Ui0 evidence  lAuiA  was  given  on  oath  before  them, 
refused  to  renew  nine  of  tbe  applications.  Held, 
that  the  ^ving  of  the  noticea  of  objection  by  the 
licensing  juaticea  did  not  of  necesiity  debar  them 
from  afterwards  hearing  and  determining  the 
applications  for  the  renewal  of  licences.  Held, 
also,  that  as  what  was  done  by  the  justicea  in 
connection  with  the  inquiry  and  the  report  by  the 
committee  waa  honestly  done  to  enable  them  to 
secure  a  full  investigation  of  the  facts  with  no 
otiier  motive  than  the  desire  of  discharging 
properly  their  duties  as  licenaing  justices,  and  as 
all  the  formalitiea  of  sect.  42  of  the  Licensing  Act 
1872  had  been  complied  with,  there  was  nothing 
to  invalidate  their  deciaions.  (Bex  v.  Famham 
Justices;  Ex  parte  Smith.)  8S9 

Transfer — Condition  on  original  grant — Licence  to 
be  given  m  on  njdieaut  leaving-^Ap^ioation  for 
tnmsf«r— Discretion.— A  licence  vnu  granted  by 
justicea  subject  to  the  condition  that  it  should  be 
given  up  upon  the  original  holder  leaving^  or 
oeasing  to. cany  on  business  upon  the  premises. 
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Held,  thai  thia  conditioa  wfta  not  a  bar  fco  the 
juftioM  grantine  a  transfer  of  the  liceaea  upon 
the  original  homer  leaving  or  ceasing  to  carry  on 
bttsineH  on  the  preniisea.  (Juaticei  of  Oldham, 
appa.  V.  Gee,  reap.)  3B9 

(Sfla  JusTKSS.) 

LIMITATIONS,  STITCTTB  OP. 
(See  STATUia  of  LnoiAxioira.} 


LOCAL  GOVERNMENT.  * 

Aboliahed  office — CompenaatioD  tq  oflBoer. — A  local 
authority  vhen  aaaessing  under  sect.  120  of  the 
Local  GovemmeDt  Act  1888  the  jast  compesaation 
to  be  paid  to  an  officer  whose  office  naa  been 
aboliahed  are  bound  to  exercise  their  own  judg- 
ment and  discretion.  J.,  a  aolicitor,  was  clerk 
to  the  veatry  of  M.  E.,  and  alao  practised  at  his 
profaaaion.  The  dutiea  and  powers  of  such  veatry 
were  taken  over  by  the  corporation  of  8.  under 
the  London  Government  Act  ISM,  and  the  office 
of  clerk  waa  abolished  under  sect.  50  of  that  Act. 
J.  applied  to  the  corporation  of  S.  for  compenaa- 
tion,  to  be  assessed  under  sect.  120  of  the  Local 
GoTemment  Aot  1888.  The  corporation  applied  to 
the  Treasury  for  information  aa  to  the  principle 
on  which  they  compensated  officers  whoae  offices 
were  abolidied,  when  such  officers  did  not  devote 
all  their  time  to  the  dutiea  of  their  oflteea.  llie 
Treasury  replied  that  the  practice  waa  to  calculate 
the  compensation  as  if  the  officers  did  ao  devote 
all  their  time,  and  then  to  deduct  25  per  cenb. 
The  corporation,  without  inquiring  into  par- 
tieular  case  and  without  ezerdsing  their  own 
-^seretion  in  the  matter,  assessed  the  compensa- 
tion to  be  paid  to  J.  on  this  principle.  Held,  that 
a  mandamut  lay  against  the  corporation  to  direct 
them  to  consider  and  assess  the  compenaation 
juBtly  p^hle  to  J.  (Bex  p.  Mayor,  &e.,  of 
Btapn^.)   21 

ByeOawa— **  La^ig  out  new  street  "—Fenaltiea— 
Injunction.— The  bye-htwa  of  a  local  authority 
framed  under  aect.  1S7  of  the  Publio  Health  Act 
1876  made  certain  proviaiona  with  reapeot  to  the 
laying  out  and  construction  of  new  streets,  aa  to 
<  level,  width,  conatruction,  fcc.  Bye-Iaw  V7  pro- 
vided that  persona  who  ahould  offend  agaiiwt  the 
foregoing  bye-laws  should  be  liable  to  penalties; 
and  bye-law  98  that,  if  any  work,  to  which  any  of 
the  bye-laws  relating  to  new  streets  mi^ht  apply, 
should  be  begun  or  done  in  contravention  of  any 
such  bye-law,  then,  if  such  person  should  fail  to 
•how  sufficient  cause  why  Bucn  work  should  not  be 
removed,  altered,  or  pulled  down,  Ute  sanitary 
authority  sboold  be  empowered,  subject  to  any 
etatutory  proviaion  in  that  behalf,  to  remove, 
altfr,  or  pull  down  such  work.  The  defendants 
ow^ied  a  pi^ce  of  land  within  the  juriKUctioa  of 
the  local  authority  and  abutting  on  two  pnbfie  • 
"highways,  H.-lane  and  T.-road,  t£e  latter  being  a 
main  road.  On  this  land  they  erected  certain 
liouaeB  without  removing  the  fence  on  eitbeo-  aide, 
but  making  the  necessary  <»)enings  here  and  there 
so  aa  to  provide  means  of  entrance  to  and  exit 
from  the  houses ;  they  had  not  attempted  to  alter 
or  interfere  with  H.-laue  or  T.-road.  On  the 
plaintiffs  seeking  an  injunction  to  restrain  the 
•defendants  from  erecting  or  continuing  the 
ereeUon  of  any  building  upon,  and  from  la^g 
-out  any  new  atoeet  iateodea  for  uae  as  a  carriage 
road  upon  or  in  connection  with,  the  defendants' 
land  in  contravention  of  the  above  bye-laws ;  and 
Tor  an  order  on  the  defendants  to  remove,  alter, 
or  pull  down  all  the  works  begun  or  done  by  tbe 
defendants  contrary  to  ibe  bye-lawa,  or,  alterna- 
tively, a  declaration  that  th«  plaintifls  were 
entitled  to  remove,  alter,  or  pull  down  the  same : 
Held,  first,  that  the  defendants  were  not  laying 
out  or  oonabucbing  a  new  street  within  the 
meaning  of  the  above  bye-laws ;  and,  secondly, 
that  the  tjalntiits  oould  not  enforce  the'  bye-laws 
by  an  action  for  an  injonction.  (Mayor,  he.,  of 
EwTonport  v.  ToKr.)   .812 


Bye-laws— Power  to  make  1^»-Iawi  fbr  renlatliig 
sale  of  articles  on  beach— Bye-law  forfaldduu  sale 
except  under  agreement  —  Validity.  -—Under 
statutory  powers  enabling  a  corporation  to  make 
bye-laws  for  regulating  the  selling  or  hawking  of 
any  article  on  their  beach  and  foreshore,  the  oor- 
poratioQ  made  a  bye-law  that :  "  A  person  ahall  nob 
on  the  said  beach  or  foreshore  sell  or  hawk  or 
offer  or  expose  for  sale  any  article,  commodity,  or 
thing,  except  in  pursuance  of  an  agreement  with 
the  corporation,  and  in  such  part  or  parts  of  the 
beach  and  foreshore  as  the  corporation  shall  by 
notice  affixed  or  set  up  thereon  from  time  to  time 
appoint  for  the  purpose."  Held,  that  the  bve-lsw 
was  unreasonable  and  bad  on  the  grouna  that 
it  gave  the  corporation  power  to  make  any  agree- 
ment they  chose  without  reference  to  tbe  question 
of  the  reasonableness  or  unreasonableness  of  such 
agreement,  and  that  it  reserved  to  them  a  right  to 
refuse  to  give  a  licoice  to  any  particular  person. 
(Parter,  app.  v.  Mayor,  Aldermen,  and  Borgeaaei 
of  Bottmemouth.)  449 

District  council  —  Parliamentary  opposition  — 
Expenses  of  opposition— Application  of  district 
rate— Batepayerr  consent— Sanction  of  Local 
Government  Board. — An  urban  district  council 
cannot  apply  the  district  rate  towards  payment  of 
the  expenses  of  opposing  a  local  bill  not  affectii^ 
their  own  duties,  rights,  or  privileges,  without 
first  obtaining  the  consent  of  the  ratepayers  under 
sect.  4  of  the  Borough  Funds  Act  1872,  nor  la  Met. 
3  of  the  Local  Autnoritiee  Expenses)  Act  1887, 
under  which  such  expenses  if  incurred  may  be 
sanctioned  by  the  Local  Government  Board, 
intended  to  prevent  tbe  court  from  intervening  to 
restrain  such  expenses  being  thrown  on  the  rate 
when  the  sanction  of  the  Local  Government  Board 
has  not  been  applied  for.  (Attorney-General  «. 
Rickmansworth  Urban  District  Council.)   521 

Highways  —  Bridges  —  Surveyor  of  highways  — 
Agreement  between  aurveyor  of  highways  and 
county  council  for  building  bridge — Power  to  bind 
sucoesaor^^District  council  becoming  highway 
authority  —  Liability  under  agreement. — ^e  ■ 
surveyor  of  highways  for  a  pariah  was  appointed 
on  the  19th  April  1898  for  one  year.  On  Ihe  24th 
Sept.  1898  he  made  an  agreement  with  the  county 
council,  under  sect.  3  of  the  Highways  and  Bridgd 
Act  1891,  for  the  building  of  a  bridge  in  the  parish 
by  the  county  council,  and  thereby  agreed  to  con- 
tribute towards  the  expenses  two  sums  of  1001., 
payable  on  the  Slat  Dec.  1808  and  the  Slst  Dec. 
1899  resfiectivelv.  On  the  Ist  April  1899  the  rural 
district  council  became  the  highway  authority  for 
tbe  parish,  under  sect.  25  of  the  Local  Government 
Act  1804,  and  they  refused  to  pay  tbe  sum  of 
100^,  which  became  due  under  the  agreement  on 

,  tbe  31st  Deo.  1899j  upon  the  ground  that  the 
surveyor  of  highways  could  not  bind  his  successors. 
Held,  that  the  aurveyor  of  highways  had  power, 
under  sect.  3  of  the  Highways  and  Bridges  Act  ' 
1891,  to  make  this  contract  bo  as  to  bind  nia  auc-  * 
cessors,  and  that  the  liability  thereunder  passed  to 
the  rural  district  council.  (Heruordshtre 
County  CouncD  v.  Bamet  Bural  District  Council.)  S80 

Lands  acquired  for  volunteer  purposes — Land  owned 
or  occupied  for  Crown  purposes — Apportionment 
of  expenses  for  paving,  Jcc,  highway.— Certain 
lands  and  premiaea  were  purchased  by  H.  for  the 
purpose  of  them  being  transferred  to  and  used  by 
the  volunteer  battalion  of  which  he  was  command- 
ing officer.  They  were  afterwards  mortgaged  to 
the  Publio  Works  Loan  Commissioners,  and  the 
money  so  received  waa  used  to  repay  the  respon- 
dent and  to  fit  up  the  premises,  and  they  were  held 
by  the  defendant  and  his  aueceaaors  as  command- 
ing officer  under  the  Volunteer  Act  186S.  The 
premiaea  have  been  uaed  ever  aince  as  the  head- 
quarters of  and  for  the  purpoaea  of  the  volunteer 
battalion,  and  for  no  otner  purpoae.  Held,  that 
the  premises  were  owned  and  occupied  by  the 
respondent  aa  a  servant  of  the  Crown  for  the  pur- 
poses of  the  Crown,  and  that  he  waa  exempt  fnm 
liahility  to  pay  any  expenses  in  respect  thereof 
'  apportioned  under  sect.  150  of  the  Public  Health 
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Act  1S76.   (Honuey  Urban  District  Ciraiidl,  appt. 
ff.  Hennell,  reap.)   423 

LoodoQ  Coantf  CouneU — Statutorj  powers — ^Tntni- 
wftjt^-ODmifanwB. — Bj  Mot.  2  of  the  Loudon 
CooB^  Tnanray  Aet  18M  the  London  Coonty 
Coanal  ware  anthoriaed  to  purohaaa  and  work 
trannnya,  and  in  ezeroiae  of  the  powers  conferred 
bj  the  itatate  they  pnrdiaaed  certain  tramways 
from  a  limited  company.  The  company  had  run 
oDmibasea  in  eonueotion  with  their  tramways, 
and  the  county  oooneil  eontintwd  to  mn  them. 
Held,  that  the  statute  gave  them  no  power  to 
por^aae  or  mn  oDmifaosea,  such  a  bnsmesa  not 
beiBg  inddental  to  the  working  of  the  tramways. 
A  court  of  law  haa  no  power  over  bhe  aetion  of 
the  Attorq^-General  stung  on  behalf  of  a  relator 
oa  a  master  within  his  jutisdietion.  (London 
Coontf  Coondl  V.  Attomay-Oeneral  and  others.)  181 

^ring  works— BeeoTen  of  ezpensea-Sammary 
remedy — ^Action  in  Sugh  Court — ^limitation  of 
action. — An  action  was  brought  by  a  munic^l 
anporatkut  undn  their  loeal  Aet  of  1882  against 
the  defendants  to  recorer  from  them  the  appor- 
tiooed  shares  tA  the  ezpensea  of  makinf[  up  and 

Knng  a  certain  atreet  m  BlaektHun,  wluoh  woA 
d  been  dcme  bythe  plaintiffs  puraoanb  to  sect. 
2K  of  that  Act.  The  street  was  described  in  the 
jrisintifls*  notice  as  a  "  back  road  "  only  (a  definition 
oaed  in  the  Aot  of  1882)  situate  behind  some  houses 
et  wUdt  the  defendants  were  the  owners.  Hie 
defsBdanta  rmiaed  two  defenoea  to  Uie  action; 
first,  thai  the  reanisite  notjoes  calling  on  the 
defendants  to  do  tne  work  had  not  been  seired 
on  tlum;  secondly,  that  the  proceedings  were  out 
of  time,  not  hnnng  bem  commenoed  within  six 
■o^ha  from  the  me  of  the  serriee  of  the  notsoe 
of  demand  for  payment.  The  latter  question 
tamed  on  the  construction  of  sect.  282  of  the  Aot 
of  188S.  which  {nwided  that  all  expenses  recoTer-  . 
able  under  that  Act  might  be  reeorered  in  a 
iliiiilinij  manner,  "  or  if  Ine  corporation  think  fit, 
in  the  superior  courts  or  any  court  of  competent 
ivtiidiction."  Held,  that,  as  to  the  first  ground  of 
defence,  proper  notices  bad  been  given.  Held, 
that,  as  to  the  second  ground  of  defence,  the 
tone  ^eot  of  sect.  2S9  of  the  local  Act  of  1882, 
nad  in  oonjanetion  with  sect,  247,  was  to  entitle 
the  plaintifis  to  recover  expenses  p^able  by  an 
owner  either  by  summary  proceedings  before  Uie 
msgiitrates,  which  must  be  taken  within  sis 
m(mths,  or  by  action  in  the  superior  courts  or  in 
uqr  court  of  competent  iurisdi^^oo,  and  that  the 
liaiitatioB  of  six  months  did  not  apply  to  the  altw- 
aatiTe  nuiffaillnts  in  the  High  Ctnirt.  (Mayor, 
fee.,  of  IHadEbam  v.  Sanderson.)   3M 

nnrste  strpek  works— Summary  jurisdiction  of 
jcstues — Decision  that  road  is  highway  repairable 
ij  inhabitaiita  at  large — No  estoppel. — ^Tne  deci- 
stra  <tf  jurtiees  on  an  objection  taken  under  sect. 
»  of  flie  Wakefield  Goraoration  Act  1692  (which 
b  identical  with  sect.  7  of  the  Private  Street 
Woria  Aet  18K),  that  the  street  in  which  the 
works  are  proposed  to  be  executed  is  a  highway 
repairable  by  the  inhabitants  at  large,  is  not  a 
jadgBBnt  in  rem,  and  win  not  eatop  the  local 
■idhoti^  frtutt  sabsequently  claiming  the  amount 
of  an  apportionment  in  respect  of  the  same  street 
nader  prooeedinga  subsequently  taken.  (Wake- 
idd  Corporation,  appe.  v.  Cooke  and  others, 
rtsps.)  IM 

Smrsnoe  of  part  of  district — Cimstitution  of  new 
disbict— Adjustment  of  liabibties—Adjnstment 
sad  agreement  as  to  existing  accounta— Right  to 
daim  subsequent  adjustment  for  loss  by  seTeraoce. 
~67  an  order  made  by  a  county  council  under 
sect.  57  of  the  Local  Government  Act  1888  a 
part  of  a  rural  district  was  severed  from  the 
ai*trict  and  eonaUiated  a  new  urban  district, 
■ad  an  neeessary  adjustments  were  to  be  made 
ia  seeordanoe  with  the  provisions  of  sect  68  of 
the  Local  Government  Act  18M.  An  adjustment 
of  Bccounts  was  then  made  and  an  agreement 
entered  into  between  the  councils  providing  for 
tbe  pajment  of  certain  sums  in  respect  of  matters 
s 


therein  specified,  and  these  sums  were  paid.  Sub- 
sequently, the  rural  council,  finding  that  tbe 
severance  was  a  pecuniary  loss  to  them,  requested 
the  urban  counou  to  come  to  an  agreement  as  to 
the  amount  to  be  paid  for  such  loss,  but  the 
councils  were  unable  to  agree  uid  an  arbitrator 
was  appointed  to  determine  the  question  of  adjust- 
ment of  the  financial  loss  sustained  by  the  rural 
district  by  the  aeveranoe  of  the  urban  district,  in 
so  far  as  such  loss  was  not  determined  by  the 
imor  agreement.  No  claim  for  such  loss  was  in- 
cluded m  the  prior  agreement:  Held,  that  the 
adjustment  elaraied  by  the  rural  council  was  an 
adjustment  within  the  meaning  of  sect.  66  of  the 
Lo«al  Govarament  Aot  18M,  atmough  the  severed 
porU<ai  had  been  formed  into  an  urban  diatrlel 
of  Itself  and  had  not  been  transferred  to  an  axiat- 
ing  distriot;  and  farther  that  the  claim  to  have 
such  adjustment  was  not  tuirred  by  the  mrior 
agreement  between  the  councils.  (Be  an  Arbitra- 
tion between  the  Bnral  Diabriot  OonnoU  of  St. 
Thomaa  and  the  Heafitrae  Urban  Diiteiot  Coim- 
cU.)   US 

Streets — ^Vesting  in  urban  authori^ — ^INatninpiked 
road — Eleotrio  light  company — Bight  to  oany 
wires  across  such  road. — A  local  authority  in  an 
urban  distriot,  who  were  tbe  auceeasors  in  title 
of  a  tum[Hke  trust,  had  obtained  a  provisional 
order  from  the  Board  of  Trade  for  lighting  tho 
district  by  electricity.  In  etmsequenoa  of  delay 
the  plaintiff  company  was  started,  which,  in  order 
to  supply  the  best  part  of  the  district,  found  it 
neoeasary  to  cross  with  their  wires  a  sbreet  which 
had  formerly  been  a  turnpike  road  and  was  now 
vested  in  the  defendants.  The  wires  were  out 
the  dafendanta.  In  an  aoUon  for  an  injunetioit 
to  reatmin  the  def  andaitta  from  interferug  witb 
such  wires :  Held,  that  what  passed  to  the  defen- 
danta  was  so  much  of  the  land  in  question  as  ia 
required  for  the  purpoaes  of  the  road,  considering 
the.  nature  of  the  particular  purposes,  in  a  given 
case.  That  here,  inasmuch  as  the  street  was  con- 
structed under  the  General  Turnpike  Act  and 
passed  by  purdtase  to  the  trustees  for  the  pur- 
poses of  that  Act,  the  purchase  extended  tuque 
ad  cceltm  tugiu  ad  infermM,  and  that  the  defen- 
dants, therefore,  when  they  took  it  over  acquired 
equal  rights  therein,  and  that  it  was  now  held 
by  them  In  like  manner  for  the  purposes  of  the 
street.  That  the  alum  therefore  failed.  But 
as  in  an  earlier  stage  of  Uie  action,  when  oertain 
facts  now  known  were  not  before  the  court,  an 
interlocutory  injunction  had  been  grantc^  the 
action  would  be  dismissed  without  costs.  Opaebi- 
ley  Electric  Light  Company  v.  Finohley  Urban 
District  Council.)   S8t 

Urban  district — ^Drain — New  house — ^Bloek  of  two 
houses — Combined  drain — ^Necessity  of  separate 
drain  for  each  house.~An  urban  authority  have 
power  under  sect.  25  of  the  Public  Health  Act 
1875  to  require  in  reneot  of  aadi  new^  built  hons* 
the  oonstiuetion  of  a  separate  drain  for  the 
drainage  of  each  sudi  house,  and  their  powers 
under  that  section  are  not  limited  to  questions  as 
to  the  aise.  materials,  and  level  of  the  drain, 
lie  leaptmaent  depositM  with  the  urban  authmty 
notice  of  his  intention  to  erect  a  block  of  two 
houses,  semi-detached,  with  a  plan  which  showed 
a  combined  drain  for  the  two  houses.  The  urban 
authority  on  the  report  of  their  surveyor  disap- 
proved on  tbe  ground  of  the  unsatjsfactoiy  pro- 
visions for  drainage,  and  made  an  order,  under 
sect.  23  of  the  Public  Health  Aot  1876,  for  the 
consti  jction  of  one  drain  for  each  house,  to  be 
properly  constructed  and  to  be  connected  with  the 
public  sewer.  Held,  that  sect.  25  required  a 
separate  drain  to  be  constructed  for  each  house, 
and  tiiat  a  combined  drain  for  the  blod^:  of  two 
houses  was  not  a  compliance  with  the  provitions 
of  the  section,  and  tiiat  the  urban  autiutrity  had 
power  under  the  section  to  make  an  order  for  the 
construction  of  a  separate  drain  for  each  house. 
(Woodford  Urban  Distriot  Council,  apps.  r.  Stark, 
resp.)     ttS 

(See  HmtOFOUS.) 
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SDBJXCTS  OW  CASB8. 


PAQB 

LUNACY. 

Inquisition — JorinlicUoii  to  direcb  —  Domiciled 
foreigner  ten^itorari]^  resident  in  England — Fro- 
peitr  iitnnta  in  foreign  ooontiy. — ^Where  a  domi- 
dled  foreigner,  temporsrily  resident  in  this 
coontry,  manifests  s;^ptonts  of  insanity,  the  court 
has  jurudiction  to  direct  an  inquiry  as  to  his  state 
of  mind,  even  although  he  possesses  no  property 
here  other  than  a  few  articles  for  personal  use 
«ad  some  cash  in  hand.    {Be  Borbidge.)  S31 

MARRIED  WOMAN. 
(Bee  HmBAKs  abo  Wir.) 

MAKFEB  AND  SERVANT. 

Agreement  not  to  be  interested  in  a  similar  buiiness 
— Servant  at  fixed  salary — Breach  tit  agreement. — 
By  an  agreement  between  a  firm  of  jewdlers  and  a 
manager  at  one  of  their  establiafaniienta  the  latter 
agreed  that  after  the  detemiinati<m  of  hia  engage- 
ment he  would  not  become  interested  in.  either 
directly  or  indirectly,  a  similar  trade  or  business. 
He  afterwards  entered  the  service  of  another  firm 
of  jewellers  oartying  on  boainess  in  the  same  street 
as  shopman  at  a  fixed  salary,  not  depending  in 
any  way  upon  profits  or  gross  returns.  Held,  that 
his  employment  as  shopman  at  a  fixed  salat?  did 
Dot  cause  nim  to  beocHne  interested,  either  direo^y 
or  indireetly,  in  a  ■milax  busineas  in  breaoh  of  his 
agreement.   (Oophir  Diamond  Company  v.  Wood.)  Wl 

Negligence — Hire  of  carriage  and  driver  for  the  use 
of  a  jeweller's  traveller — Implied  duty  of  job- 
master— Driver's  duty  to  take  care  of  carriage  in 
abeenoe  of  traveller — ^Ilieft  of  jewels  from  inside 
of  oaxriage— Remoteness  of  damage. — ^A  manu- 
faetoring  jeweller  hired  from  a  jobmaster  a 
carriage  with  a  horse  and  driver  at  an  agreed 
weekly  sum  for  the  express  purpose  of  sending 
hifl  traveller  with  a  stock  of  jewels  to  go  round  to 
hia  customers.  One  day  while  making  his  rounds 
the  traveller  went  into  an  hotel  and  left  the 
carriage,  with  a  stock  of  jewels  inside  it,  in  the 
diarge  of  the  driver.  Before  leavii^  the  carri^e 
the  traveller  looked  the  door.  The .  driver  then 
went  into  •  coffee-house,  leaving^  the  oarriase 
unattended  in  the  atreet.  A  tuef  drove  t£e 
carriage  away  and  etole  the  jewels.  Tbe  jeweller 
brought  an  action  aninst  tbe  jobmaster  to  recover 
the  value  of  the  stwm  Jewels.  Held,  that  it  was 
the  duty  of  the  defendant  to  provide  a  driver  who 
should  take  ordinary  care  of  tbe  carriage  during 
tbe  temporary  absence  of  the  traveller,  and  that  - 
the  theft  of  the  jewels  was  the  natural  and 
ordinary  result  of  a  breach  of  such  duty,  ao  as  to 
make  the  defendant  liable  for  the  loss  suffered  by 
the  plaintiff.    (Abraham  «.  BuUook.)   796 

Servant's  authority  to  oonitract — Implied  authority — 
Evidence  of  holding  out  as  agent. — Tbe  defendant 
made  an  arrangement  with  his  coachman  whereby 
he  undertook  to  pay  tbe  coachman  a  certain 
sum  per  week  ner  horse,  and  tbe  coachman  under- 
took to  provide  the  forage  and  ahoeing  of  the 
defendant's  horses.  The  coachman  then  went  to 
the  plaintiff,  a  com  merchant,  and  ssying  he  was 
in  the  defendant's  service,  ordered  forage  for  the 
defendant's  horses.  Tbe  plaintiff  knew  that  some 
of  his  customera  made  arrangements  with  their 
coaduien  similar  to  that  made  by  the  defendant, 
hut  he  did  not  inquire  of  the  defendant  whether 
hia  coachman  had  authority  from  him  to  buy 
forage  on  his  behalf.  The  defendant  paid  tbe 
coachman  the  sum  per  horse  which  he  had  agreed 
to  pay.  In  an  action  to  recover  from  the  ooacb- 
man'a  maafer  the  priee  of  forage  aupplied;  Held, 
that  there  woe  no  evidence  of  any  nolding  out  by 
the  defendant  of  his  coachman  as  naving  authority 
to  pledge  his  credit,  nor  of  any  knowledge  or 
ratification  by  the  defendant,  and  that  therefore 
he  was  nofc  liaUe  to  pay  tor  the  forage  luppUed. 
(Wright  V.  Olyo.)    873 

Trade  union — Inducing  hreadi  of  contract — Malice 
— Bona  /fdsf— Bight  of  aetioii.— By  an  indenture 


the  plai"ti*T  was  bound  as  ai^rcntice  to  W.  and  W. 
for  three  years  as  a  stonemason.  At  that  time 
he  was  bemg  employed  by  them  as  a  labourer 
and  was  twenty-five  years  of  age.  Certain  rules 
hod  been  drawn  up  between  the  masters  and  men, 
whioh  W.  and  W.  had  agreed  to  and  signed.  By 
rule  6  it  was  provided :  ^'  That  boys  entering  tbe 
trade  aball  not  work  more  than  three  months 
without  bi^g  legally  bound  apprentice,  and  in  no 
caae  to  be  more  than  aizteen  yeora  of  age, 
exoept  masons'  aons  and  stepsons.  Employers 
to  have  one  apprentice  to  ever;  four  masons  on  an 
average."  The  defendants  threatened  to  with- 
draw the  men  employed  by  W.  and  W.  if  the 
plaintiff  was  taught  the  art  of  a  stonemason,  and 
accordingly  tbe  plaintiff  was  not  taught  by  W. 
and  W.  m  accordance  with  the  indentu^.  Held 
(per  Dariing  and  Channell,  JJ.),  that  the  plaintiff 
would  have  a  cause  of  aotion  against  th«  defen- 
duits  unless  thejr  satisfied  the  court  that  when 
th^  interfered  with  the  contractual  rights  of  the 
plamtifl  they  had  sufficient  juatification  for  their 
mterference ;  that  such  sufficient  justification 
for  interference  with  the  plaintiff's  right  must  be 
an  equal  or  superior  right  in  themselves,  and  it 
would  be  no  ezcose  that  they  had  acted  on  a 
wrong  understanding  of  their  rights  or  without 
malice,  or  bona  fida,  or  in  the  best  interests  of 
themselves;  that  under  the  circumstances  there 
should  be  a  new  trial.  Per  Lord  Alverstcne,  C.J. : 
That  the  facts  discloaed  negatived  any  suggestion 
that  the  action  taken  was  to  protect  the  interests 
of  the  defendants,  and  that  judgment  should  be 
entered  for  Uie  plaintiff.  (Bead  v.  Friendly  Society 
of  Operative  Stonemasona.)  993 

MATRIMONIAL  CAUSE. 
(See  HuaBAHD  and  Wifb.) 

METTBOPOLIS. 
Combined  scheme — Order  of  local  authority — Alter- 
ation— No  order — Drain  a  sewer. — Certain  bouses 
in  B.  street  in  1863  were  drained  by  a  combined 
scheme  under  the  order  of  the  local  authority. 
In  1890  No.  8S.  B.-street  was  disconnected  from 
No.  8i  and  connected  to  its  adjoining  house  on 
the  other  side.  No.  87-  No  ordw  woe  made  by  the 
auihority  for  this,  lint  it  was  superintended  1^ 
their  omeen.  In  1900  Uie  Owner  of  No.  85  erected 
a  workahop  on  the  garden,  and  the  drainage  from 
that,  including  an  additional  w.c,  was  connected 
with  the  drain  of  No.  87.  This  was  auperintended 
bj  Um  reapondenti^  officers,  and,  although  «  plan 
had  been  approved  by  the  respondents,  the  tnxk 
was  not  in  fact  carriea  out  in  accordance  with  that 
plan.  Held,  that  the  drain  of  No.  87  did  not 
become  a  sewer.  (Gorringe,  app.  v.  Mayor,  &c., 
of  Shoreditch,  reaps.)   882 

Management  Acts— "New  street  "—Sewer— Ex- 
penses of  sewering — ^Liabili^  ot  frontagers. — ^The 
ftoundary  line  between  the  parish  of  C.,  in  the 
county  of  London,  and  the  pariah  of  H.,  in  the 
county  of  Middlesex,  ran  along  the  centre  an 
old  highway.  Before  (he  Metropolis  Managonent 
Act  U65  came  into  operation  in  1856  buildings 
had  been  erected  along  nearly  the  whole  of  the 
H.  aide  of  the  road,  but  on  the  C.  aide  of  the  road 
there  were  onl^  seven  or  wght  scattered  buildings. 
Afterwards  bmldings  were  erected  along  the  whole 
of  the  C.  side  of  the  road,  and  the  vestry  of  C. 
constructed  a  sewer  on  that  side  of  the  road  for 
tbe  drainage  of  those  buildings.  The  vestry 
apportionetf  tbe  expenses  of  making  the  sewer 
among  the  frontagera  on  the  C.  side  of  the  road, 
contending  that  this  side  of  the  road  was  a  "  new 
atreet "  within  the  meaning  ot  the  Metropolis 
Management  Amendment  Act  IS^-  Upon  a  sum- 
mons against  a  frontager  to  enforce  payment, 
the  justices  found  as  a  fact  that,  taken  as  a  whole, 
the  road  was  sufficiently  built  upon  before  1856  to 
be  a  "  street,"  and  that,  therefore,  the  C.  side 
of  the  road  was  not  a  "  new  street."  Held,  that 
the  iuaticea  eould  properly  eonnder  the  road  aa  a 
whole,  and  find  that  the  whole  was  a  "atreet" 
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in  1866,  and  were  therefore  righk  in  holding  that 
the  C.  nde  of  the  nmd  wh  not  a  "  ner  meet." 
(dofcaiwell  YMtr^  «  Edmwktoon  and  Son.)  1S7 

New  •beet— Faving  expeiiMi— New  strip  of  land 
added  to  old  street— Coat  of  paving  new  itrip — 
LiabilitT  of  frontagen. — An  old  highway,  16ft, 
vide,  wiiich  before  18S5  waa  a  formed  and  made 
road  with  hoosei  along  the  sontb  nde,  and  waa 
rqiaired  by  the  local  anthority,  waa  widened  in 
1808  by  the  addition  thereto  of  a  atrip  of  land 
24ftL  in  width  on  the  north  aide  thereof,  and  hoiues 
were  then  built  on  that  side.  The  looal  authority 
thra  reaol'ved  to  pave  the  added  part  of  the  road 
as  a  "  new  street  and  to  apportion  the  expenses 
among  the  frontagers  on  the  north  tide  only. 
TJpon  a  summons  to  recover  the  unount  appor- 
tioned upon  one  of  the  frontafcers,  the  magi^rate 
dedded  that  the  old  part  of  the  road  waa  an  old 
stzert,  and  that  the  added  part  was  of  itself  a 
"sew  street."  Held,  that  the  j^art  added  to  the 
M  street  was  a  "  new  street "  within  the  meaning 
of  tlie  Metropolis  Management  Acts,  and  that  the 
expenses  of  paving  the  added  part  were  properly 
apportioned  among  the  frontagers  on  Uiat  part 
of  the  street.  (Property  Exchange,  No.  1,  Limited 
0.  Waodsworth  Corporation.)   iSl 

Paring  apportionmeaitf— Dismissal  of  summons  on 
ground  of  street  not  being  a  new  street— Fnsli 
apportionment— Am  jadieata. — On  the  9th  Nor. 
18B6  the  H.  Vestry  reaolved  that  R.-8treet  be 
paved  as  a  new  sbreet,  and  apportioned  the  sum 
of  S7I.  U>.  Sd.  on  the  respondent,  which  be  refused 
to  paj.  On  the  Uth  Sept.  18M  the  H.  Vertty  . 
■maniimiijJ  the  respondent  for  that  sum,  but  the 
■amnions  waa  dismissed  on  the  ground  that 
street  was  not  a  new  street  within  the  Metropolis 
Management  Acta.  On  the  13tb  June  1900  a 
lesohition  was  passed  by  the  H.  Yesta?  rescinding 
the  above  apportionment,  and  on  the  14th  Kaieh 
1901  the  H.  Borough  Council  resolved  that  R.- 
atreet  be  paved  as  a  new  street,  and  apportioned 
on  the  remoodent  the  sum  of  S2I.  16«.  Id.,  which 
he  xefosed  to  pay,  and  thereupon  the  present 
aommons  was  issued.  The  magistrate  held  that 
the  adjndieatum  of  the  ISth  B^.  18M  waa  eon- 
chniTe,  and  he  disnnaaed  the  summom.  Held, 
that)  the  deeisioQ  of  the  Uth  Sept.  1819  was  not  * 
eonehimTe  and  the  preaent  oase  should  be  heard 
« ita  merits.   (Seott,  app.  ».  Lowe^  reap.)  421 

"Wooden  struefcures" — Licmoe  to  erect — Jurisdic- 
tion of  borough  corporations — London  County 
Gomadl. — Stands  and  platforms  eonstnwted  en- 
tirelv  of  wood  save  as  to  the  nails  holdiiig  ttu 
(biiKS  together  were  erected  within  the  wsy  of 
WestminsMr.  T^e  oorpo ration  of  Westminster 
tlaimed  that  as  by  sect.  S  and  scbed.  2,  part  1,  of 
the  London  Government  Act  1889  the  power  to 
license  wooden  atmetnrea  given  to  the  London 
Comity  Council  waa  transferred  to  them,  they 
wen  the  proper  authority  to  tioenae  the  erection 
of  these  stmctores,  and  to  take  prooeedioga  in 
default  of  obtaining  such  licence.  Held,  that 
sect  84  of  the  London  Building  Act  1894  applied 
to  aD  wooden  stmetares,  whellier  petmaimit  w 
temporaiT,  not  ooming  within  the  general  pro- 
viaioiis  of  part  6  of  t«at  Act;  that  it  therefore 
applied  to  these  struotures ;  and  Uiat  consequently 
the  power  to  license  their  erection  was  transferred 
by  aeet.  S  and  scbed.  2,  part  1,  of  the  London 
Qovemment  Act  18S9  to  the  oorporatitm.  QCayor 
and  Corpttratioa  Wcatminster  «.  Iionden  County 
ConBdl.)    SS 

(BeeBAToro.) 

MORTOAOB. 

Power  of  sale  -No  express  power — Sharea  in  a  aom- 
pany — ^Damages. — A  mortgage  of  shares,  which 
WW  not  by  deed,  contained  no  express  power  of 
■ale,  and  no  time  waa  fixed  for  the  payment  of  the 
moitff^^  debt.  Held,  that  the  mortgagee  had 
an  taniied  power  of  sale  after  a  reasonable  time 
had  elapsed  from  the  date  of  a  notice  by  the 
nortgages  to  the  mortgagor  requiring  payment  on 
a  eertara-  d^.  Held,  1^  Stirling  and  Coiens- 


Hardy,  L.JJ.  that  m  reasonable  and  proper 
notice  had  been  given.  Held,  by  Williams,  O. 
tiiat  a  good  notice  had  not  been  given,  as  there 
had  been  such  misstatements  in  the  letters  as 
brought  the  case  within  Pigot  v.  Cuble^  (IS  C.  B. 
N.  8.  701),  and,  further,  no  day  certain  had  been 
fixed  for  payment;  but  the  plaintiff  waa  only 
entitled  as  damages  to  the  price  realised  by  the 
shares,  leas  the  amount  due  to  the  defendants  tor 
prindpiJ,  interest,  and  proper  eharges,  as  the 
plaintiff  was  never  in  s  tKMitkm  to  redeem  the 
shares  before  the  sale.  (Derergea  «.  Bandamaii, 
Clnrk,  and  Co.)   269 

Redemption — Costs  of  negotiating  the  loon,  inveati- 
gating  the  title,  and  preparing^  the  mortgage  deed. 
— ^Where  the  oosts  of  negotiating  the  loan,  invaati- 

Gting  the  title,  and  preparing  the  mortgage  deed 
ve  not  been  deductea,  as  is  usually  tlw  ease, 
from  the  loan,  they  cannot  be  charged  on  redemp- 
tiott  against  a  puisne  mortgagee  as  oosts,  charges, 
and  expeaisea  properly  ioeanred  by  viitbe  of  the 
mortgage.   (Wales  v.  Carr.)    ...  288 

Reatrietive  eovenant-rClog  on  equity  of  redemp- 
tion—"  Tied  house."— Any  stipulation  which  varies 
the  effect  and  incidents  of  redemption  of  a  mort- 
gage on  payment  off  of  what  is  due  on  the  loan 
IS  a  "  dog  **  witdun  the  ""^^'"g  of  Uie  equitable 
rule,  and  cannot  be  enforced.  A  covenant  in-  a 
mortgage  of  a  pubMo-houae  to  a  firm  of  brewers 
binding  the  mortgagor  to  sell  on  the  lieensed 

S remises  no  malt  uquora  except  such  as  he  pur- 
lased  from  the  morteagees,  although  valid  during 
the  continuance  of  the  security,  cannot  be  main- 
tained after  the  mortgage  debt  has  been  paid  off, 
as  btfng  a  elog  on  the  equity  of  redemption. 
(Noakat  and  Oa.  .«.  }Uca.>   62 

(See  Baitkbuptot— Costs— SoLiciTOX    and  Gux-nt— 
Stathtxs  of  Limitation — Vkndok  Axn  Pukchaber — 

Will.) 

XEGLIGENCB. 

Damage  by  electricity — "  Leak  " — Statutory  powers 
— Bight  of  action. — The  respondent  companies 
were  bmnporated  by  Aots  M  l^tritamenl^  and 
auUiorised  to  work  Ones  of  tramway  by  deotric 
power.  Each  statute  contained  a  prorision  that 
the  company  "specially  undertakes  that,  in  the 
event  of  any  electric  leak  taking  place  and  any 
damage  being  caused  thereby  by  electrolysis  or 
otherwise,  it  will  make  good  ...  all  coats, 
damages,  and  expenies ;  and  provided  that  nothing 
in  this  Act  contained  shall  entitle  the  company  to 
use  Ae  rails  as  a  part  of  its  system  of  conductors 
for  the  return  electric  current  without  the  con- 
sent of  the  Goundl."  A  short  section  of  the  tram- 
way lines  was  not  included  in  the  linea  authorised 
by  the  Acts,  but  the  road  authority  hod  granted 
permisaioa  to  lay  tramwsiy  lines  on  that  section. 
Consent  waa  obtained  for  the  use  of  the  rails  for 
the  return  electric  current,  but  it  was  found  that 
without  any  negligence  there  was  necessarily  an 
escape  of  uectriaty  from  the  raib  into  the  earth, 
which  sAected  a  telegraph  cable  belonging  to  the 
appellant  company,  and  mterfered  with  the  traoa- 
mianon  of  messages.  The  appellants  were  put  to 
cansideiable  expense  in  devlsmg  means  to  counter- 
act it.  Held  that,  t^ere  being  no  tangible  or 
sensible  injury  to  neraon  or  property,  the  respon- 
dents were  not  li&lue  at  c<nnmon  law  for  the  affec- 
tion of  the  peculiar  apparatus  of  the  appellants, 
within  the  principle  of  FleUher  v.  Bpland*  (19 
L.  T.  Bep.  220  :  L.  Rep.  S  H.  L.  880).  although 
the  prinaple  of  that  case  does  obtain  in  tine 
Roman  law;  secondly,  that  the  necessary  escape  of 
the  electricity  from  the  roils  waa  not  a  "  leak " 
within  the  meaning  of  the  statute  so  as  to  make 
the  re^Kindents  liaole  for  the  resulting  damage  to 
the  appellants.  (Eastern  and  South  African  Tele- 
graph Company  v.  Cape  Town  Tramway  Com- 
panies.)  457 


Railway — ^Trucka  on  incline — Act   of  trcspaa 
I  Damage — Liability. — A  railway  company  left  cer- 
  "  I  incline,  which  if 


tain  trucks  in  a  position  on  an 
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□ot  interfered  with  «en>  uf^  as  regardi  b  highway. 
Tbej  were  aware  that  there  might  be  interierenee 
treipaawn,  and  the  jmr  found  Ukat  the 
■  daaow  of  iaterferenoe  might  have  beea  guarded 
Bgauut  by  the  exercise  of  reaaonaMe  eare  and 
■kill  on  the  part  of  ^«  compaaTr  whieh  tbey  did 
not  exerciae,  and  Uie  jnrr  found  they  were  negli- 
gent. An  aoddant  having  ariaen  to  the  pUinuff, 
whowaipaMing  aloog  the  hi^way,  owing  to  the 
tnicka  running  down  the  incline :  Held,  that  tbe 
railway  oompany  were  liable.  (HoDowall  ». 
Or«at  Weitem  Railway  Oompany.)  888 

PABTNEB8HIP. 

Liability  of  member  of  firm  for  default  of  hi*  oo- 
partaec^KMtion  to  charge  partner  alone.— Th« 
plaintiffg  in  the  year  1889  appointed  one  F.  A., 
who  carried  on  buuneM  alone  urder  the  name  of 
A.  and  A.,  to  act  aa  their  ■olidtor  in  oouMeUon 
with  certain  mortgage  tnnaactioni,  one  of  whioh 
ia  hereinafter  refernd  to  as  the  Coleman  mort- 
gage. On  the  Slit  Dec.  1900,  and  while  the 
btuineH  in  question  was  being  osrrted  ont,  F.  A. 
entered  into  artides  of  partnerdiip  with  the 
defendant  P.  On  the  6th  Feb.  1901 F.  A.  gave  the 
nhintifft  notice  in  writing  to  Uie  effect  that  he  had 
taken  defeadsnt  into  partatenhip,  and  that  the 
style  of  the  flr^  would  in  future  be  A.  and  F. 
nie  plaintiffs  ignored  this  noUee-  On  the  2Qth 
Feb.  1^  the  puintifta  aent  a  cheque,  p^able  to 
A.  and  A.,  in  settlement  of  the  Coleman  mortgage. 
The  prooeeda  of  this  cheque  were  misappropriated 
by  F.  A.,  who  BubeequenUy  abtoonded.  In  an 
action  against  P.  for  tne  amount  of  the  cheque : 
Held,  on  the  eridesoe,  that  the  plaintiffs  nad 
elected  to  abide  by  their  original  contract  with 
F.  A.,  and  had  not  adopted  the  new  firm  as  their 
aoUcitors  to  act  for  them  in  the  particular  trans- 
action; that  sect.  11  (&)  of  the  Fartnerahip  Act 
1890  had  no  application,  ai  it  could  not  be  sud 
that  the  firm  of  A.  and  P.  did  in  faeb  reseire 
money  or  property  of  the  plaintUEi.  Per  ear-, 
following  Cora  Blackburn  in  Scarf  r.  Jard4ne 
(47  L.  T.  Rep.  268  ;  7  App.  Gas.  at  p.  380):  "Wliere 

A.  ,  knowing  B.  and  C.  to  be  partnen,  refuaea  to 
contract  with  them  jointly,  and  insista  on  con- 
tracting with  B.  alone,  he  cannot  afterwards  treat 

B.  as    liable."    (British    Homes  Corporation 
Limited  v.  Patterson.)  828 

BolicitorB — Profita — ^How  ascertained. — ^In  ascertain- 
ing the  "  profits  "  of  a  partnership,  in  the  absence 
of  spedsl  agreement  to  the  contrary,  the  net  pro- 
fits of  each  year  must  be  ascertained  upon  the 
footing  of  the  moneys  actually  reoeired  and  psid 
in  that  year  without  reference  to  when  the  work 
is  done  in  respect  of  which  the  monsjra  are . 
received.   (Badluun  «.  Williams.)   191 

FOUCS. 

Pension  —  Calculation  of— "Annual  pay"  — Free 
residence  and  tutl — ^Ri^t  to  include  for  purpose 
of  pension— Kght  of  appeal  from  qoarter  sessions. 
— ^When  a  police  constaole  appeals  under  sect.  11 
of  the  Police  Act  1890  to  auarter  sessions  from  the 
decision  of  the  police  autnority  on  a  reconsidera- 
tion of  the  amount  of  his  pension,  Ihe  parties 
may  appeal  by  case  stated  on  a  question  of  law 
for  the  oi^oa  of  the  King's  Bendt  IXvision, 
notwithstanding  the  provision  in  that  section  tba^ 
the  dectnon  of  the  court  of  quarter  sessions  shall 
be  final.  By  the  Police  Act  1800,  a  police  con- 
rtable,  after  a  certain  number  of  years  service,  is 
entitled  as  of  right  to  retire  and  to  receive  a 
pension  to  be  calculated  on  the  amount  of  his 
"  annual  pay  "  at  the  date  of  his  retirement.  A 
divisional  inspector  retired  from  the  service  with 
the  right  to  a  pension.  At  the  date  of  his  retire- 
ment he  had,  u  addition  to  his  weekly  payment 
in  money,  a  free  residence  for  himself  and 
family,  and  free  fuel,  gas,  and  water.  Held, 
that  the  value  of  the  free  residence,  fuel,  gas, 
and  water  was  not  a  part  of  his  "  annual  pay " 
for  the  purpose  of  calculating  his  penson,  and 
ought  not  to  be  taken  mto  consideration. 
(Goodwin,  app.  p.  Corporation  of  Sheffield,  rasps.)  682 


POOR  LAW. 
Pauper— Settlement~Addition  to  parish  of  part  of 
adjoining  parish — ^Identity  of  parish  not  des- 
troyed.— ^Bt  sn  order  of  the  Local  Government 
Board  made  under  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  and  the  Poor  Law  Act 
1879  a  part  of  a  parish  was  taken  away  from  it 
and  added  to  another  parish.  Held,  that  the 
identity  of  the  parish  to  which  the  addition  was 
thus  made  was  not  destroyed  by  the  addition; 
and  that  therefore  a  setUeipent  which  had  beui 

auired  by  a  pauper  in  the  parish  before  the 
iUon  to  its  boundaries  continued  to  exist. 
(West  Ham  Union  «.  Lmdon  Coouty  Coondl.)  ...  IM 

POWER  OF  ACTOBNST. 
(See  Psncn^AZ.  akd  Aomr.) 

PRACTICE. 

Action  for  interference  with  water  supply— Inter- 
locutory ^plication  for  an  order  fn*  pisintitfs 
to  enter  upon  and  make  exeaTstions  in  defendant's 
land— Application  refused  for  an  action  to  re- 
strain interferaioe  with  the  plaintiffs'  mtsr 
aumly.— The  plaintifta  applied  by  motim  for  air 
order  permitting  them  to  enter  upon  the  defen- 
dants' land  in  order  to  inspect  a  certain  shaft, 
and  if  necosssry  nnk  other  diafts  for  the  pur- 
pose of  saoertainiag  whether  watw  wfaidi  earns  to 
the  wrfaoe  at  a  certain  spring  flowed  mder^ 
ground  in  a  known  and  demed  channel.  Hdd, 
without  deciding  whether  the  plaintiffs  might  or 
might  not  be  entitled  to  make  the  necessary  in- 
spmtion  and  excavations  at  some  time,  that  there 
was  no  sufficient  evidMioe  to  justify  the  oonrt  in 
making  any  order  on  the  motion.  (Mayor,  Ice., 
of  Bradford  and  others  v.  Ferraad  and  the  urban 
District  Council  of  Shipley.)   «7 

Action  m  rem — ^Uisdescription  of  plaintiff — Praetioe 
of  Court  of  Admiralty— LTegaIaritj>—Amend- 
ment-Jresh  step  after  knowledge  irregularis. 
—Order  XLYnLs,  r.  1,  allows  any  two  or  more 
persons  claiming  as  co-partners  to  sue  in  the  name 
•of  the  respective  firma,  if  any,  of  which  such 
persons  were  co-partners  at  the  time  of  the 
accruing  of  the  cause  of  sction.  A  plaintiff  issued 
a  writ  m  an  action  in  ran  for  damage  to  cargo  in 
the  name  of  a  firm  of  which  he  was  the  sole 
member,  and  indorsed  it  "  the  plaintiffs  as. 
owners  of  goods  laden  on  board  the  steamship 
A."  In  a  motion  by  the  defendants  to  set  aaide 
tiie  writ:  Held,  that  as,  by  tiie  old  Admiralty 
praoti^,  which  is  not  abn^ated'  by  the  Judica- 
ture Acts,  oirners  of  a  ship  or  cargo  are  entitled 
to  she  as  mch,  it'wonid  nave  been  sofbient  if 
Ute  plaintiff  had  deacribed  himself  as  **  owner " 
on  tne  feoe  of  the  writ,  and  that  therefore  this 
was  a  mere  irr^ularity  and  nuj^t  be  cured  by 
leave  to  amend  ondsr  Order  LXX.,  r.  1.  Held, 
also,  that  as  Uis  defendants,  by  applying  for 
security  for  costs  after  Imowledge  of  tiie  irrwn- 
larity,  had  taken  a  fresh  st^in  the  action,  they 
were  precluded  by  Order  LXX.,  r.  2,  from  taking 
advantage  <^  the  irregularity.    (The  Aantnta.)  ...  660 

Adding  defendant— Opposition  of  plaintiff.— Exo^t, 
in  aetions  where  the  plaintiff  sues  in  a  represent*-' 
tive  oapadtr,  or  under  very  special  dreamstanees. 

the  eoilrt  cannot  under  Order  XTI.,  r.  21,  add  a 
defendant  hostilely  to  the  plaintiff.  A  benefldary 
under  a  settlement  sued  tne  aurviving  trustee  of 
the  settlement  in  respect  of  a  breach  of  trust. 
The  defendant  applied  to  have  the  legal  represen- 
tative of  his  deceased  co-trustee  added  as  a  defen- 
dant, in  order  that  he  might  tsaue  a  third-party 
notice  upon  her  claiming  contribution.  The  ^ain- 
tiff  <qvosing,  it  was  held  that  there  was  no  juris- 
diction to  make  the  otdw.   (HoChsane  o.  ^rles.)  217 

Appeal— County  Court— Order  made  under  sect.  6  of 
Worionen's  Compensation  Aot  1897 — Appeal  to 

High  Court. — ^An  appeal  from  an  order  made  by  a 
County>Gourt  judge  under  sect.  6  of  the  Workr 
men'a  Compensation  Act  1897  lies  to  the  High 
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Goort  nnaer  sect.  UO  of  the  Coonty  CourU  Aet 
met-  (Monii  V.  NortJiarii  Banplaymf  Mntaal 
Indemni^  Ccnnpuj  Limited.)  748 

Appeel— Coott^  Court — ^Workmen'*  oompenMtioo — 
Order  made  by  Gsoii^  Court  judge  eninit 
inmrfln  of  em^OTer  in  respect  of  Hoiaent---^Bislit 
to  eppeel  to  mgh  Court. — An  appeal  liet,  niKMr 
jNk  UO  of  the  County  CourU  Act  1888,  to  the 
'  Siflg'B  Bench  DiTtnoa  of  tiie  High  Court,  f  n»n  an 
order  made  by  a  County  Court  judge  under  wet.  0 
of  the  Workmen'*  Compenaation  Act  18B7. 
Oitiniam  «.  Northern  Anptojert^  Mntoal 
iiteud^  Compeny  Limited.)  721 

.^ipcel— Security  for  coet»— Form  of  order— Bond 
to  be  girea  "  to  the  eatief  action  of  Uie  judge  in 
chMnber».''~In  orders  for  security  for  the  coete 
of  ^ipeala  m  the  Chanoery  DiTision,  the  pnctiee, 
■a  in  the  King's  Baodi  DiviciMi,  ie  to  reqoire  that 
the  wcority  be  approved  by  the  judge  in  chamtwn. 
(Hops  V.  Hope.)   96S 

iOTMl  Cnna  order  of  judge  at  chamberfr-Fractice 
ud  jaoeedure  Qoertimi  of  oompeosation  under 
Lenda  Oanae*  Aob  IMff  (8  A;  9  Vict.  e.  18)— 
Order  for  trial  of  question  in  High  Court.— Where 
u  order  has  been  made  fay  a  judge  at  chambers, 
under  eeotw  41  of  the  Rtenistitm  of  BaUmys  Aet 
18B8,  tot  the  trial  in  ths  Hi^  Court  erf  a  queatim 
of  compeoaetioQ  under  the  Lands  Cfanuee  Aet 
18U,  an  aimeal  against  such  an  order  liea  to  the 
Divisional  Court,  not  to  the  Court  of  Appeal. 
(Be  Great  Xorthera  and  City  Bailway  Company.)  440 

fteadi  of  tnist~SoIiottor  borrowing  money  irithont 
Meurity  and  with  notaoe — Summary  order. — The 
tnistee  of  a  will  lent  certain  moneys  which  formad 
pert  of  the  trust  estate  to  his  solicitor,  who 
bad  also  aeted  aa  sdidtor  to  the  will.  There  was 
BO  aeeority  (or  the  loan.  If .  waa  no  party  to  an 
adadnistration  aetion  subsequently  brqught  by 
legatees  agabist  tiie  trustee.  •  Held,  that  the  court, 
in  the  eseraise  of  its  jurisdiction,  had  power  on 
Botioa  in  the  aotiop  to  order  H.  to  bring  the 
noney  into  court.    {Be  Carroll ;  Brice  v-  Carroll.)  862 

COsts~Actioa  founded  6n  tort — Action  which  could 
hare  beesi  eonuneneed  in  a  Count?  Court — 
BeeoKiy  of  injunction  sad  nondniddamages.— 
Scet.  116,  sub-sect.  2,  of  the  County  Courts  Act 
UBS  prondes  that,  wt^  respect  to  any  action 
fonDded  on  tort  brought  in  the  High  Court  which 
could  have  been  oommeuoed  in  a  Coon^  Court, 
the  plaintiff  shall  "  recover  a  sum  less  than 
UL."  he  dmll  not  be  entitled  to  any  oosts  of  the 
a^cn.  An  aetion  for  trespass  to  land  was  com- 
BMoced  in  t^e  Hi^b  Court,  in  which  the  plaintiff 
dauaed  an  iujunctaon  and  damage*.  The  real 
Me  in  the  action  was  as  to  the  existeaoe  of  an 
alleged  right  of  wa^.  The  plaintiff  obtained  an 
inunetitn  and  nommal  damages.  Held,  that  as 
As  plaintifl  had  recovered  substaatiaJ  relief 
■wsides  the  amount  o(  the  nominal  damages,  tbe 
Mtion  was  not  within  sect.  U6,  sub-sect.  2,  and  he 
was  entitled  t«  his  costs  of  the  action.  (Keates 
f.  Woodward.)   

Action  founded  on  tort— Agreement  for  lease 
—Wrongful  removal  of  fixtures  before  execution 
J*  i?*T"'**  defendant  agreed  to  lease  a  house 
Jotta  plaintifl.  Between  the  date  of  the  agree- 
Mt  and  the  exeeotion  of  the  lease  the  defendMit 
inwved  certain  fixtures  without  the  plaintiffs 
"owtedgo.  The  lease  was  afterwards  executed, 
jmd  the  plaintiff  took  possession.  He  then  found 
uat tbsfizturea had  been  removed.  In  an  action 
IB  the  High  Coort  against  the  defendant  for  thiu 
fatmng  the  fixtures,  the  plaintifl  recovered  20i. 
•»  ««a.  Held,  that,  tJwugh  the  relationship 
Mtmen  the  plaintifl  and  the  defendant  arose  out 
of  the  eontract  for  the  lease,  the  action  for  the 
mnonl  of  the  fixtures  was  not  an  action  founded 
ni  contract,  but  was  in  snbstanoa  an  aotion 
nmded  on  tort  within  sect.  116  of  the  Cotmty 
Coorts  Act  1888 :  and  that  the  plaintifl  was  there- 
rare  entitled  to  his  costs  on  the  Hjgh  Court  scale. 
(Sadis  ».  HeoderMm.)   437 

GM^^ApiiMl  Ofisial  referee— Reference  of  whole 
■RMB— Diseretko  ttt  rtferee  as  to  costs— Right  to 


appeal  as  to  costs  without  leave.— Where  by  an 
oraer  of  the  court  the  whole  of  an  action  is 
referred  for  trial  to  an  ofSeial  referee  with  power 
to  direct  judgment  to  be  entered  and  to  deal  with 
the  whole  amon,  and  the  order  gives  no  direotion 
as  to  costs,  the  decision  ct  the  otteial  raferso  as  to 
oosts  witiun  his  discreti<ni  cannot  be  appealed 
against  except  by  his  leave.  (Minister  ana  Co.  v. 
Apperly  and  others.)   625 

Costs — Compulsory  purchase  of  land — ^Purchase 
money  paid  into  court — Petition  for  payment  out 
— "  Sxpress  provisions  "  of  statute.— Some  houses 
having  been  taken  by  the  London  County  Council 
under  their  statutory  powers,  the  oompensation 
m<ni^  was  paid  into  court  under  sect,  79  of  the 
Lands  Clauses  Consolidation  Act  1846  by  reason 
of  the  wilful  neglect  of  the  owner  of  the  bouses 
to  niake  out  a  title  to  the  property.  A  petition 
for  payment  out  of  &m  money  was  presented  by 
an  incumbraaeer  of  the  owner,  to  irilich  certain 
other  persons  dalming  to  be  inoumbrancera  mm 
made  respondents,  and  the  London  County  Council 
were  ordered  to  pay  the  costs  of  the  petitioner 
and  respondents  of  and  incident  to  the  petition. 
Held,  th^  sect.  80  of  the  Zsmds  Clauses  Consoli- 
dation Act,  1845  did  not  contain  an  "express 
provision"  as  to  these  costs,  and  therefore  tiie 
court  had  jurisdiction  under  sect.  6  of  tbe  Judica- 
ture Act  1890  to  make  tdie  order.  Held^  ^so.  that 
the  London  County  Council  were  entiUed  to  an 
order  for  payment  to  them  out  of  the  money  in 
court  of  the  amount  of  the  sheriff's  easts  ineturred 
by  them  under  sect.  91  of  the  Lands  dauses  Con- 
solidation Act  1846  in  order  to  obtain  possession 
of  the  land,  and  which  they  had  not  deducted 
from  the  compensation  before  paying  it  into 
court  as  they  had  not  then  been  ioeun^.  (Be 
Bchmarr.)   71 

Cost*— X>uties— Will— Power  of  apfMlntment— 
teeeiflo  ^ipointmeate— Appoiidment  of  reddne— 
Sy  their  marriage  settlement  ft  testator  and  his 
wife  (now  deceased)  were  empowered,  subject  to 
their  life  interests,  to  exercise  a  joint  power  of 
appointment  over  the  whole  of  the  fimds  settled 
by  them  among  the  children  of  their  marriage. 
In  the  exercise  of  this  power  they  appointed  three 
sums  of  10,OOW.  each  to  three  of  their  daughters 
upon  their  respective  marriages.  They  also  ap- 
pointed the  residue  of  the  settled  funds,  after 
satisQring  tbe  previous  appointments,  up  to  the 
sum  of  10,0001.  to  a  fourth  daughter  upon  her 
marriage,  and  the  testator  covenanted  with  tiie 
trustees  of  her  marriage  settlemoit  to  make  good 
any  defieimey  in  bw  10,0001.  out  of  his  own 
estate.  The  settled  funds  now  amounted  to  about 
88,0001.  Upon  summons  to  determine  how  in  the 
distribution  of  the  settled  funds  the  duties  and 
the  costa  ought  to  be  borne :  Held,  that  (1)  the 
estate  duties  payable  on  the  death  of  the  testator 
and  his  wife,  (2)  the  oosts  of  raising  and  paying 
the  same,  (S)  the  oosts  ot  raisinir  and  paving 
the  three  first  appointed  sums  of  10,0001.,  and  W 
the  general  costs  of  administering  the  fund  ought 
to  be  borne  by  all  the  appointed  funds  rateably. 
(S«  Chishoba;  Ooddard  «.  Brodie.)   ISS 

Costs— Taiation— Estate  dut?— "  Disbursement."— 
A  payment  in  respect  of  estate  duty,  under  sect.  6, 
Bub-sect.  2,  of  the  Finance  Act  4894,  made  by  a 
solicitor  on  behalf  of  his  client,  is  not  a  "dis- 
bursement "  within  the  meaning  of  sect.  37  of  Uie 
Solicitors  Act  1849 :  and  therefore  is  not  properly 
included  in  his  bill  of  costs.  {Re  Kingdon  and 
Wison.)   639 

Costs— Taxation— Order  for  payment  of  costs  to 
successfnl  par^  except  so  far  as  increased  by  cer- 
tain issues— Affidavit  relating  both  U>  generu  and 
to  excepted  issues.- The  Registrar  of  Trttde  Harks 
having  granted  an  application  by  W.,  C,  and  Co. 
for  the  registration  of  their  trade  mark,  an  appeal 
was  brought  by  tbe  R.  Company,  which  waa 
allowed  by  Bryne,  J.  (88  L.  T.  Rep.  160  ;  (1900)  2 
Ch.  218).  His  Lordship  gave  the  costs  of  tiie 
appeal  to  the  R.  Company  except  so  for  as  they 
bad  been  increased  by  certain  issues,  the  costs  a! 
which  were  to  be  paid  to  W.,  0.,  and  Co.  Upon 
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taxation  of  tlie  costs,  the  taxing  master  disallowed 
tihe  costs  of  a  witness  who  had  filftd  an  affidavit 
upon  ^hioh  he  had  been  cross-ezamtned.  The  B. 
Company  obieeted  (inter  alia)  to  the  disallowance 
of  these  ooics  an  the  gnnmd  thmt  the  aAd^Tit 
did  not  relate  Mlely_  to  the  excepted  iurues.  In 
hia  answer  to  objections  the  taxing  master  oTer- 
ruled  the  objections.  The  B.  Company  took  out 
a  summons  to  review  taxation.  Byrne,  J.  affirmed 
the  deiuiott  of  the  taxing  master  apon  the  ground 
that  the  evidence  in  question  was  unnecessary 
in  anr  view  of  the  case.  The  B.  Company  ap- 
pealea  upon  the  ground  that  this  evidence  did 
not  relate  solely  to  the  excepted  issues ;  and  that 
consequently  the  whole  costs  of  the  witness  went  to 
the  appellants,  the  successful  parties,  on  the 
principle  of  Broten  v.  HouHon  <85  L.  T.  Bep. 
160;  (1901)  2  K.  B.  8S5}.  Held,  that  the  decision 
of  tiie  tazug  master  was  perfectly  right ;  and  that 
the  case  of  Brown  v.  Boiuton  {ubi  aup.)  did  not 
apply,  because  that  was'  a  common  law  action 
and  the  order  in  no  way  separated  the  issues, 
whereas  in  the  present  case  the  learned  judge 
had  distinctly  separated  the  issues.  (Be  Wright, 
Crossley,  and  Go.)  280 

County  Court — Garnishee  summons — Assignment  of 
debt — ^Payment  by  garnishee — Balance  m  hand — 
Payment  of  balance  under  subsequent  garnishee 
■UBunona. — A.  debtor,  after  having  been  served  by 
the  judgment  creditor  in  a  County  Court  action 
with  a  garnishee  summons,  received  notioe  of  an 
assignment  of  the  debt  which  he  owed  to  the 
judgment  debtor.  He  afterwards  was  served  with 
uiother  garnishee  summons  by  another  judgment 
creditor  of  the  same  judgment  debtor.  He  then 
paid  into  court  the  amount  of  the  judgment  debt 
owing  to  the  first  judgment  creditor,  and  the 
balance  of  his  debt  which  then  remained  in  his 
hands  he  paid  into  court  in  respect  of  the  claim 
of  the  second  judgment  creditor.  In  an  action 
subsequently  brou^t  against  him  by  the  assignee 
of  the  debt  to  recover  the  amount  of  the  balance 
renuuning  after  the  first  judgment  creditor  had 
been  paid:  Held,  that  the  debtor,  after  having 
received  notice  of  the  assignment  of  the  debt,  was 
not  justified  in  appropriaUng  to  the  second  judg- 
ment creditor  the  balance  remaining  in  his  haods 
after  paying  the  first  judgment  creoitor ;  and,  as 
he  b*a  thereby  deprived  the  assignee  of  tibe  benefit 
of  hia  assignmNit,  he  was  liable  in  the  aaiipiee's 
action.   (Xatea  e.  Terry.)   ...  ISS 

Court  of  Appeal — Security  for  ooste— Application  for 
a  new  trial. — ^The  general  rule  of  practice,  laid 
down  by  the  Court  of  Appeal  in  Heekmher  v. 
Croiiey  (1801)  1  B.  224),  not  to  order  security 
for  costs  of  a  motion  for  a  new  trial  will  no  longer 
be  treated  as  binding,  and  the  court  will  exercise 
the  ume  discretion  as  to  security  for  costs  in  the 
case  of  an  application  for  a  new  trial  as  in  the 
case  of  any  other  appeal.  (Wightwiefc  «.  Pope  and 
othwa.)   760 

Interrogatories — Defamation — Plea  of  privilege — 
Information  to  enable  plaintiff  to  prove  malice. — 
A  borough  councillor  brought  an  action  for 
•lander  against  another  oponoillor  of  the  honni^. 
The  defendant  pleaded  that  the  words  were 
spoken  only  to  other  borough  councillors  in  answer 
to  inquiries  made  by  them  in  respect  of  a  matter 
in  which  he  and  they  had  a  common  interest,  and 
that  the  words  were  spdcen  bond  fide  and  without 
malice,  and  in  the  honest  discharge  of  the  defend- 
ant's duty  as  a  councillor,  and  tiiat  the  occasion 
-n-as  privileged.  Held,  that  the  plaintiff  was 
entitled  to  interrogate  the  defendant  as  to  what 
information  he  had  which  induced  hun  to  believe 
that  the  words  spoken  by  him  were  true,  and  as 
to  what  steps  the  defendant  had  taken,  before 
q>e^ing,  to  a«c«^n  whether  the  words  were 
true  or  not.    (Elliott  r.  Qarrett.)  441 

Harried  woman — ^Intervener  in  probate  aoUon — 
Costs  of  "proceeding" — Property  Cttbieot  to 
restraint  on  anticipation. — ^The  words  "  any  action 
or  proceeding  .  .  .  instituted  by  a  woman," 
in  sect.  2  of  the  Harried  Women's  Property  Act 
ISBS,  include  an  intervention  by  a  married  vroman 


in  a  probate  action ;  and  Uie  court  has,  therefore, 
jurisdiction,  in  the  caae  of  such  action  being  dis- 
missed with  eotta,  to  order  payment,  as  and  from 
the  date  of  the  intervention,  of  the  costs  of  the 
opposite  party  out  of  property  of  Uie  married 
woman  which  is  Bubjeot  to  a  resttaint  on  antioipa- 
tion.  (Criddtt  v.  Criokitt,  Bin  Criekitt  inter- 
vening.)  tu. 

Staying  proceedings  in  action — Arbitration — Sum- 
mons for  directions  taken  out  by  plaintiff — Leave 
to  defendant  to  administer  interrogatories — '"  Step 
in  the  proceedings."— Under  the  sniiimoiii  for 
directions  taken  out  by  the  plaintifta  in  an  action 
for  breach  of  contoact  an  order  was  made  against 
them  for  discovery,  and  leave  was  given  to  the 
defendant  to  administer  inteirogatwies.  After- 
wardi  t3ie  defendant  took  out  a  imnmona  imdw 
sect.  4  irf  the  Arbitration  Act  1889  asking  for  a 
stay  of  proceedings  on  the  ground  of  an  arbitra- 
tion clause  in  the  contract.  Held,  that,  by  the 
order  he  had  obtained  under  the  summons  for 
directions,  the  defendant  had  taken  a  "  step  in 
the  proceedings "  which  included  him  from  ob- 
taining a  stay  under  sect.  4.  (County  Theatres 
and  Hotels  Limited  «.  Knowlea.)   1^ 

Stay  of  execution  pending  appeal — Jurisdiction  of 
Court  of  Appeal— Order  LVUI.,  rr.  1«,  17.— The 
Court  of  Appeal  has  jurisdiction  to  hear  an 
application  for  a  stay  of  execution  in  a  cause  in 
which  an  appeal  has  been  entered  in  that  court, 
although  no  application  for  a  stay  has  previously 
been  made  to  the  judge  who  tried  the  cause. 
(Brown  r.  Brook.)  37> 

Third-party  notice — Serrice  out  of  the  jurisdiction 
—Jurisdiction  of  court — ^Third  part^  domidled  in 
Ireland. — Claim  for  contribution  m  respect  of 
breach  of  trust  committed  in  Ireland  by  third 
party's  testator. — By  a  setUement  made  in  Ireland 
and  dated  in  1874  A.  and  B.  were  appointed 
trustees  of  the  sum  of  lOOOI.  up<m  ana  subjeot 
to  the  trusts  and  powers  thereinafter  expressed. 
In  1876  A.  and  B.  lent  tflie  whole  of  the  tirnst 
fund  upon  an  alleged  contributory  second  mort- 
gage executed  in  £«Iand  of  land  utoate  in  that 
country,  which  was  nibsequenUy  sold  for  a  sum 
insufficient  to  meet  any  portion  of  the  10001 - 
secured  thereon.  In  1877  B.  died,  and  his  will 
was  proved  by  his  widow  in  Ireland.  She  was 
domidled  and  resided  there.  In  1001  an  action 
was  brought  1^  the  sole  beneficiary  under  the 
settlement,  seekmg  to  make  A.,  as  the  survivor  of 
the  two  trustees  thereof,  liable  for  the  alleged 
breach  of  trust.  A.  was  staying  in  England,  and 
was  duly  served  there.  A,  obtained  leave  to  issue 
and  serve  a  third-party  notice  upon  B.'s  vridow, 
claiming  contribution  from  her  on  the  ground 
that  h»r  husband  as  co-trustee  was  equally  liable 
with  him.  Held,  that  the  court  had  no  jurisdic- 
tion in  this  case  to  order  service  of  the  third- 
party  notice  out  of  the  jnriadiotion.  (UcCheana 
V.  Gyles.)    t 

Third-party  procedure — Counter-claim  against  plain- 
tiff—Bight of  phiintiff  io  add  third  part^  as 
defendant  to  the  ooanteMAalm.— A  plaintiff 
against  whom  a  defendant  has  oounterKslaimed  is, 
as  regards  the  counter-claimj^a  " defendant " 
within  the  meaning  of  Order  XVI.,  r.  46,  which 
enables  a  defendant,  who  is  entitled  to  contribu- 
tion or  indemnity  against  a  person  not  a  party  to 
the  action,  to  add  him  as  a  third  party.  (Levi  r. 
Anglo-ConUnental  Gold  Beefs  of  Bhodesia 
Idmited;  Taylor,  third  party.)  8W 

Trial  of  action—"  Liberty  to  apply  "—Inspection  of 
documents— Becipe  relating  to  secret  remedy — 
Joint  owners — Becipe  in  possession  of  one  owner 
—Bight  of  the  co-owner  to  inspection.— In  1805 
E.  and  B.  were  joint  owners  of  the  original 
recipe  for  the  manufacture  of  a  secret  spedflo  or 
remedy.  On  th%  11th  March  1809  E.  astigned  his 
half-interest  to  W.,  the  assignment  containing  a 
clause  precluding  W.  from  the  right  of  knowing 
the  secret  of  the  remedy.  On  the  2Srd  March 
1806  W.  assigned  to  F.  one-half  of  his  interest. 
In  July  1807  B.  ass^ncd  onefloarter  of  hk  half 

Digitized  by  ^OOglC 


Oct  11,  t902.j 


THE  LAW  TIMES. 


[Index— lui 


SUBJECTS  or  CASES. 


interMt  to  P.,  bat  without  coumuinicaUn^  the 
ncret  to  him.  In  1900  R.  purported  to  Hiign  to 
T.  the  sbtolute  sole  li^t  wd  interest  in  the 
raaedy,  and  fasnded  to  bim  the  origiaal  recipe. 
P.  ud  W.  brought  an  action  eninst  R.  and  T. 
duffling  a  decUimtion  that  the  afleged  aai^nient 
to  T.  WH  a  fraad  on  tlieir  righta  and  void,  and 
tliat  P.  ■wtM  entitled  to  have  the  reoipe  ahown  to 
him  b7  T.  ^e  action  waa  tried  by  Kekewich, 
J.  who,  br  an  order  dated  the  IWh  July  1901, 
dedared  tub  the  effect  of  the  Tariotw  awign- 
menU  via  to  veat  tluree-ei^ta  of  the  remedy  in 
T.,  three-eighta  hi  P.,  and  two-df^ta  in  W.  Hia  , 
Lordabip,  however,  gave  no  decwon  upon  the 
light  of  P.  to  inapect  the  recipe.  Liberty  was 
gitcn  to  apply.  It  appeared  Uiat  the  original 
recipe  was  written  on  a  piece  of  papcv,  which  waa 
deibvyed  by  T.  ahurtly  after  the  trial,  but  that 
be  had  kept  a  eop^  of  it,  which  was  now  in  hia 
poMSMon,  and  which  he  refuaed  to  produce.  A 
motini  waa  iQbsequcntly  made  by  P.,  under  Oie 
liber^  to  apply,  tbai  he  might  be  at  liberty  to 
iasmet  and  take  copies  of  the  recipe.  It  was 
decided  fay  Jo^ce,  J.  that  the  right  to  a  share  in 
the  remedy  did  not  involve  a  i^it  to  the  know- 
ledge of  the  secret  for  which  P.  ought  to  have 
bargained  before  paying  his  money;  and  that 
therefore  the  application  moat  be  refused.  P. 
a[q>ealed.  Held,  without  deciding  the  point 
detendned  by  Joyce,  J.,  that  the  liber^  to  apply 
leserved  by  the  order  of  Kekewich,  J.  did  not 
cover  Bodi  an  application  aa  the  present ;  and  that 
therefore,  on  fhat  ground,  the  appeal  must  be  dis- 
mined,  bnt  without  prejudice  to  any  subsequent 
pioeeedinga.  {P<MBson  uid  Woods  v.  Robertson 
and  Turrey.)   302 

Writ  —  Service  —  Foreign  corporation  —  Besidenee 
within  jurisdiction  —  Service  in  England. — A 
for^n  corporation,  manufacturers  abroad  of 
BMttor«ars,  hired  a  stand  at  the  Crystal  Palace  to 
eddbit  their  goods  at  a  cycle  show  for  a  period  of 
nine  days.  They  had  the  ezclosive  use  of  the 
■tand,  which  was  in  charge  of  a  person  whom  tbey 
had  sent  from  abroad  for  the  purpose,  whose  duty 
it  waa  to  explain  the  working  of  the  articles 
eiUbited,  to  presa  their  sale,  and  to  obtain  orders. 
A  motor-«ar  exhibited  at  the  stand  was  fitted  with 
tTTGs  whitdt  the  plaintiffs  alleged  to  be  an 
infringement  of  their  patent,  llie  writ  in  an 
B«tion  for  the  alleged  infringement  waa  served 
apon  the  servant  of  the  foreign  corporation  at  the 
stand  at  the  Crystal  Palace.  Held,  that  the 
defendant*  were  curying  on  buitiness  Kod  were 
Rsident  within  the  jurisdiction,  and  that  the  writ 
was  properly  served  under  Order  IX.,  r.  8- 
(Donlop  Pneumatic  Tyre  Company  v.  Actien- 
gesellschafb  fiir  Motor,  kc,  Yorm.  Cudell  and 
Co.)   472 

Writ— Service  out  of  jurisdiction — ^Breach  of  con- 
tnet — ^Wrongful  dismissal — ^Latter  poated  out  of, 
bnt  reeeired  within,  jariadiotion— No  bieaoh 
mtfain  jurisdiction. — ^When  a  servant  is  wrong* 
folly  dismisaed  b^r  a  letter  posted  by  the  employer 
sbrosd  and  received  by  the  servant  withm  the 
jurisdictioa,  there  is  no  breach  within  tfae  juris- 
dicticm  of  the  contract  to  enaploy,  and  leave 
eaimot  be  given  to  aerve  out  of  Uw  jurisdiction 
notice  of  the  writ  in  an  aeUw  by  the  servant  for 
wnngful  dismissal,  under  Order  XI.,  r.  1  (e).. 
(Holland  V.  BenneU.)   485 

(See  CoLONUz.  Law — Cokpant— Cooin-r  Coubt — 
Gkixbul  Law.) 


PRINCIPAL  AND  AGENT. 

Agreement  hj  agent  not  to  interfere  in  the  business 
after  ceasing  to  be  employed  —  Liquidated 
damagea— Injunction — Election. — By  an  agree- 
ment made  between  the  plaintiffs  and  the 
defeodant,  the  latter  waa  amointed  tSio  ftgent  of 
the  plaintiffs,  and  he  agreed  that  if  be  ceased  to 
set  as  audi  he  would  not  give  information  about 
tin  plaintiffs'  connections  and  would  not,  directly 
cr  tndirwtly,  interfere  with  the  pfatintiffa'  business, 
or  repreacnt  others  doing  similar  bosineas  for  a 
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year  from  bis  oeasing  to  receive  remuneration 
from  the  plaintiffs.  It  was  further  agreed  that  if 
the  defendant  committed  any  breach  of  the  agree- 
ment he  should  forfeit  and  pay  lOW.  to  the  plain- 
tiffs as  liquidated  damages.  The  employment 
having  termioated,  the  defendant  committed 
breacoes  of  the  agreement,  and  the  plaintiffs  sued 
for  1001.  liquidated  damages  and  for  an  injunc- 
tion. Held,  that  the  pbiintiffs  could  not  pursue 
both  remedies,  but  must  elect  between  the 
damages  and  the  injanBtion.  (General  Aooident 
Assurance  CorpotatiMi  v.  Noel.)   060 

Power  of  attorney— C<MUtnieti<ni— General  words 
— Sjuadem  generit — Power  to  borrow — Onus  of 
proof — Excess  of  authority — Money  had  and 
received.— -Ilie  plaintiff  eanied  on  bnsinass  in 
Australia  nnder  a  ftrm  name.  The  firm  had  a 
London  branch,  and  the  plaintiff's  brother,  the 
defendant  L.  J.,  was  appointed  agent  in  180S. 
Jn  Jan.  1899  the  Diaintifl  executed  a  pewar  of 
attorney  whereby  ne  appointed  the  defendant 
L.  J.  to  be  his  attorney  to  purchase  goods  in  conr 
nection  with  the  business,  either  for  cash  or  on 
credit,  or  partly  for  cash  and  partly  for  credit, 
with  power  to  modify  or  vary  the  terms  and  condi- 
tims  of  the  contracts  for  purchase  or  wholly  to 
cancel  the  same,  and  "where  necessary,  in  con- 
nection with  any  purchases  made  on"  the  plain- 
tiff's "behalf  as  aforeaaid  or  in  connection  with 
my  said  business,"  to  make,  draw,  sign,  accept,  or 
indorse  any  bills  of  exchange  or  promissory  notes 
which  should  be  requisite  or  proper  m  the 
premises,  and  to  sign  tfae  plaintiiTs  name  or  his 
trading  name  to  any  cheques  on  his  banking 
account  in  London.  In  June  UN  the  defendant 
L.  J.,  purporting  to  be  acting  on  behalf  of  the 
plaintiff's  firm,  applied  to  and  obtained  from  the 
defendants  M.  and  H.  a  loan  of  40001.,  ostensibly 
for  tiio  general  purposes  of  the  business.  The 
defendants  H.  and  H.  reoeived  from  the  defen- 
dant L.  J.  four  bills  ot  exchange  to  that  amount 
accepted  in  his  own  name  per  pro.  the  plaintifTs 
firm.  The  cheques  for  the  40001.  were  paid  into 
tlie  banking  aoconnt  in  London  of  the  plaintiff's 
firm,  and  drawn  out  by  the  defendant  L.  J.,  and 
applied  to  his  own  purposes  without  the  know- 
ledge of  the  plaintiff.  An  action  waa  therenpon 
brought  by  tne  idaintiff  against  the  defendantc 
M.  and  M.  and  the  defendant  L.  J.  for  an  injuno- 
ticHD  to  restrain  the  defendants  from  negotiating 
the  bills  for  the  40001.  upon  the  ground  that  they 
were  aocepted  without  Uie  plaintUE's  authority. 
The  defendants  H.  and  H.  oonnter-olaimed  against 
the  plaintiff  and  the  defendant  L.  J.  for  payment 
of  tne  sums  due  on  the  bills  with  interest  at 
4  per  cent.,  or  alternatively  for  the  40001.  aa 
money  had  and  received  by  the  plaintiff  to  the 
use  of  tfae  defendants  M.  and  H.  with  like  interest. 
Held,  that  the  power  of  attorney  did  not  oonfer 
a  general  power  of  borrowing;  that  the  plaintiff 
could  not  be  held  liable  for  the  40002-  as  money 
had  and  received  for  the  use  of  the  defendants 
H.  and  M. ;  that  those  defendants  must  be  taken 
to  have  had  full  notice  of  the  terms  of  the  power 
of  attoin^  and  of  the  fact  that  the  defendant 
L.  J.  had  no  power  to  borrow;  and  that  the 
lading  of  money  to  a  person  Who  had  no  power 
to  borrow  was  the  prmdmata  cause  of  the  loss. 
(Jacobs  «.  Morris.)     275 

Power  of  attorney — Implied  warranty  of  authority 
— Forged  signature — Transfer  of  stock — Liability 
of  innocent  attorney.— One  of  two  trustees  of  two 
Buma  of  stock  standing  in  their  names  in  the  books 
of  the  Bank  of  England  sold  them  out  under 
powers  of  attorney  to  which  the  signature  of  his 
co-trustee  had  been  forged,  a  stockbroker  who 
had  no  knowledge  of  Uie  forgery  actingunder  tfae 
powers  and  executing  the  transfers.  Held,  that 
the  stookbroker  having  demanded  to  act  under 
the  powers  waa  liable,  under  an  implied  warranty 
Aat  he  had  the  authorib'  of  botn  truateea,  to 
Indunnify  the  bank  for  the  loss  they  had  sus- 
tained by  being  ordered  in  on  action  brought  by 
the  other  trustee  to  replace  the  stocks.  Held, 
also,  tiiat  the  case  was  within  Collm  v.  Wright 
(8  Ell.  k  Bl.  647),  whidi  is  not  limited  to  oases  of  t 
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contracb.  Held,  also,  that  a  "  traiuaction "  had 
taken  place  between  the  stockbroker  and  the 
bank  within  the  role  stated  by  Lord  Esher,  M.B. 
in  Firiank'*  Executors  t.  Humvkreyt  (56  L.  T. 
Bra.  36 ;  18  Q.  B.  Div.  54,  60).  (Oliver  v.  Oovemor 
and  Gompany  of  the  Bank  of  England.)  248 

Power  of  sale — Transfer  to  agent  of  indicia — 
Fradnlent  mortgage  by  agtut — Limit  of  authority 
— ^Notice  to  mortgagee — Estoppel — Priority — 
Vcmdor'a  lieu — Uedemption. — B.,  s  bnutee  under 
the  will  of  G.,  employed  U.j  a  «bockbroker,  to  sell 
a  bond  of  the  T.  Comouaaionera  of  the  Taloe  of 
20001.,  part  of  the  teatator'a  estate,  and  the  bond 
was  aent  to  H.  at  his  request.  Shortly  after  H. 
wrote  3-  tiuit  he  was  arnuasini;  the  sale,  and 
inclosed  a  bwufer  deed  to  hinuelf,  which  was 
expressed  to  be  made  on  receipt  of  that  sum  by 
B.,  although  no  money  was  in  fact  paid.  H.  then 
obtained  registration  as  owner  of  the  land,  and 
in  the  meantime  had  fradulently  mortgaged  it  to 
W.  for  lOOOI.,  who  was  ignoianb  of  the  real  tiUe 
of  H.  H.  subsequently  became  bankrupt,  and  W. 
died.  In  an  action  by  B.  againsb  W.'s  executors 
and  H.  claiming  delivery  up  of  the  bond  or  ^at 
he  was  entitled  to  a  Tender's  lien  thereon  or 
ndemption:  Held,  that,  whether  the  case  was 
regauned  as  one  of  general  authority  with  no  limit 
brought  to  the  notice  of  the  mortgagee  or  at  one 
of  estoppel,  the  circumstances  were  such  that 
the  plamttff  had  by  his  act  or  default  displaced 
the  higher  equitable  right  given  to  him  by  the 
priority  of  his  title  in  point  of  date.  His  claim 
for  a.  ▼endoi'i  lien  alio  failed,  and  accordingly 
there  would  be  the  usual  judgment  for  redemp- 
tion.  (Bimmer  v.  Webster.)   491 


PRINCIPAL  AND  SURETY. 

Fidelity  guarantee — Construction — Consideration  in- 
divisiUe—Death  of  guarantor— KnowlecLge  of 
death — ^Determination  of  liability. — The  habifity 
under  a  bond  by  which  the  fidelity  of  a  person 
as  reoeiTer  of  the  rents  of  an  estate  is  guaranteed, 
and  for  which  the  consideration  is  indivisible,  is 
not  determined  by  notice  given  during  the  lifetime  ' 
of  the  guarantor  or  by  knowledge  of  his  death. 
In  order  that  the  liability  may  be  so  determined 
it  mnst  be  expressly  so  stiptuated.  (Balfour  «. 
Cram.)   144 

PROBATE. 
(See  ADHDnsTRATiDN — Will.) 

PRISON. 

Governor  of  prison— Prisoners— Legal  custody  of, 
during  trial  in  court — Illegal  detention  of 
prisoner  by  warder  after  acquittal — IJabiltty  of 
governor  for  illegal  act  of  warder. — The  legal 
custody  of  prisoners  when  at  the  place  of  trial  and 
during  actual  trial  in  court  is  in  the  governor  of 
the  nol  fmn  which  tiiej  have  etnne,  or  from 
which,  if  bailed,  they  would  have  oome  if  they 
had  not  been  bailed,  as  the  effect  of  the  Prison 
Act  IMS  and  the  subsequent  legislation  has  been 
to  transfer  such  custody  from  the  sherifl  to  the 
gaoler;  and  oontoquflnily,  if,  after  a  prisoner, 
whether  be  hai  oome  from  tiie  prison  or  having 
been  admitted  to  bail  has  surrendered  in  court  to 
take  his  trial,  has  been  tried,  acquitted,  and 
ordered  to  be  discharged,  the  warders  unlawfully 
detain  him,  the  governor  of  tbe  prison  is 
responsible  for  tbe  illegal  act  of  the  warders, 
altbough  he  may  not  have  been  present  in  court 
or  have  ordered  or  directed  it.  The  plaintiff  was 
committed  to  quarter  sessions  on  a  ohaive  of 
felony^  he  was  admitted  to  bail,  he  surrendered, 
took  nts,  trial,  and  was  acquitted,  and  vras  ordered 
by  the  chairman  of  the  court  to  be  discharged ; 
whereupon  the  warders  who  were  in  charge  of  the 
prisoners  for  trial,  instead  of  allowing  tbe  plaintiff 
to  go,  took  him  to  tbe  cells  below  the  court  and 
detained  him  for  a  oonsiderable  time,  and  ques- 
tioned him  as  to  his  age,  parentage,  and  other 


particulars,  and  noted  down  his  answers  in  a  book, 
and  afterwards  allowed  him  to  go.  Tbe  govensor 
of  the  priaon  from  whiah  the  p&intifl  would  have 
oome  if  he  had  not  been  bailed  was  not  present  in 
court,  and  the  unlawful  detention  by  the  warders 
was  not  by  his  orders  or  directions.  In  an  action 
for  false  imprisomnent  against  the  governor: 
Hdd,  that  the  legal  onatodf  of  the  plaintiff  after 
he  had  surrendered  mud  durmg  his  tnal  was  in  the 
governor  of  the  prison,  and  that  the  jgovemor, 
wfaoie  duty  it  was  to  see  that  the  plaintiff  was 
properly  discharged  after  acquittal,  was  respon- 
aible  for  the  illegal  acta  of  the  warders  in  so 
detaining  the  plaintiff.   (Mee  r.  Cntikshank.)    ...  708 

BAILWAT. 

Private  sidinf^ — Branch  railway — Owner's  right  of 
oommunication  with  line  of  railway  company. — 
Sect.  76  of  the  Railway  Clauses  Consolidation  Act 
1845  enables  tbe  owners  of  land  adjoining  a  rail- 
way to  lay  down  collateral  branches  of  railway 
to  oommunicate  with  the  railway  for  the  purpose 
of  bringing  carriages  to  or  from  or  upon  the 
railway;  and  requires  the  railway  company,  rab- 
jaot  to  eertain  conditions,  to  noaka  communioa- 
lion  between  their  Una  and  the  branch  railway. 
Held,  that  the  object  of  this  section  was  to  enable 
the  owner  of  a  branch  railway  to  make  use  of  a 
railway  company's  line  as  a  highway  on  which 
be  BOffA  work  liis  own  rolling  stock;  and  that 
the  section  could  not  be  made  use  of  to  compel 
a  rulway  company  to  make  communication  with 
a  private  siding  in  order  that  the  communication, 
when  made,  mi^ht  serve  as  an  occasion  to  the 
owner  of  the  aiding  for  demanding  fadlities  under 
other  Acts  of  Parliament.  (Lancasliire  Brick  and 
Terra  Cotta  Compaq  Limited  v-  Lancashire  and 
Torkshire  Railway  Company.)  26,  17« 

Railway  company — Dock  company — Lines  on  docks 
— ^Traffic  conveyed  from  docks  over  railway  of 
railway  company — Through  rates— Bight  of  dock 
company  to  claim  through  rates. — The  Bailway 
and  Canal  Traffic  Act  1888,  by  sect.  26,  F^vides 
that  the  facilities  which,  by  sect.  2  of  the  Railway 
and  Canal  Traffic  Act  1873,  every  railway  com- 
pany is  required  to  afford  shall  include  the  due 
and  reasonable  receiving,  forwarding  and  deliver- 
ing by  every  railway  company,  at  the  request  of 
any  other  such  company,  oi  through  treffic  at 
tlirough  rates;  and  aect.  S  of  the  Act  of  1873 
provide*  that  "  the  term  *  railway  company '  in- 
oludes  any  person  being  owner  or  lessee  of  or 
working  any  railway  constructed  or  carried  on 
nnder  the  powers  of  any  Act  of  Forliment,  and 
the  term  '  railway  *  includes  every  station,  siding, 
ko.,  of  or  belongmg  to  such  railway  and  used  for 
the  purposes  of  public  trafiSc."  The  plaintiffs,  a 
dock  company,  had  constructed  and  used  under 
statutory  powers  lines  of  rails  and  sidings  in  thd'' 
docks,  which  communicated  with  the  railway  of  a 
railway  company.  Goods  were  conveyed  over 
these  lines  and  sidings,  in  trucks  of  tbe  railway 
company  drawn  by  engines  of  the  dock  company, 
to  and  from  the  quays  and  warehouses  m  the 
docks  from  and  to  the  railway  of  tiie  railway  com- 
pany. The  private  Acts  under  which  these  lines 
and  sidings  were  constructed  and  used  did  not 
incorporate  the  Railways  Clauses  Consolidation 
Acts  or  contain  the  provisions  usual  in  the  case 
of  railways.  Held,  that  the  dock  company  were 
not  a  "  railway  company "  and  the  lines  anu 
sidings  were  not  a  "railway,"  within  the  meaning 
of  sect.  25  of  the  Railway  and  Canal  Traffic  Act 
1888,  and  that  the  dock  company  were  not 
entitled  to  throu|:h  rates  under  that  section. 
(London  and  India  Docks  Coorpauy  v.  Great 
Elastem  Railway  Company  and  Hidliuad  Railway 
Company.)    29,  SS9 

RATING. 

Distress  warrant — Objection  before  justices  on  ap- 
^ication  for — Jurisdiotion  to  rate — ^A[^>eal. — 
By  seot.  69  of  the  Great  Northern  and  City  Bail- 
way  Act  1892  it  was  enacted :  "  The  company 
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■lull  in  retpect  of  all  Uudt  and  bmldiDBi  *c- 
imnd  bj  tlwm  under  fehe  powers  vi  thU  Aot  be 
btUe  to  end  pay  all  the  eonaolfdated  wnnr  mad  ■ 
oQwr  rates  and  oontribiitiona  laviaUo  is  nqwet 
of  sodi  lands  and  Iniildiiigi  aa  if  Uie  company 
MiMid  in  reapect  of  rach  land*  and 
tmfldio^  in  the  TanatKm  lift  in  force  for 
ths  parafa  »  idaea  iritldn  whidi  loah  lands  and 
bdlaingi  are  sttaaie  at  tlie  tame  the  company 
aeqnin  such  lands  and  bnildii^  whether 
Kieh  landa  and  buildings  be  oocupi^  or  vacant, 
and  shall  conunue  liaUe  to  and  pay  all  inch  con- 
solidated sewer  and  other  rates  and  oontributions 
ontil  the  ondertakins  shall  be  completed  and 
SMesKd  or  liable  to  oe  assessed  to  the  before- 
nteutioned  rates  and  contribntions,  or  until  soch 
d  the  said  lands  and  baildings  as  may  not  be 
nqoired  for  the  porpoaes  of  the  ondertaking  shall 
have  been  otherwise  duly  assessed  or  liable  to  be 
wewed  and  hecMne  liable  to  *Jie  before-mentioned 
istea  and  ctrntribntions."  The  railway  oompany 
aofniTed  oertain  land  under  this  Act  upon  whion 
bntldingB  fwmerly  existed  bat  bad  been  polled 
down  before  the  railway  eompanr  had  aeqoired 
uy  intereat  in  the  Und.  Held,  that  the  railway 
eompany  were  not  liable  to  be  rated  in  tsapect 
of  tSuMe  buQdingB  under  sect.  9.  ^Id  further, 
that  as  the  objection  raised  by  the  respondents 
as  to  their  liaoility  went  to  the  jurisdiction  to 
iste,  that  objection  could  be  entertained  ^  the 
jnsUoes  uptm  an  ^iplieation  for  a  distress  war- 
rant. (OhnrdiwardenB  of  St.  Stephen,  apps.  *. 
Great  Nwthem  and  City  Railway  Company, 
n^)   m 

Metropolis— Woolwidi— Partial  exemption  of  land 
oorored  with  water— Continuation  of  exemption 
mider  London  Ctovemment  Act  UM  —  Land 
eovsred  with  water  not  separately  assessed  in 
nUuatioD  list— Appeal  to  quarter  sesnons  wainst 
rate — ^Righb  to  appeal  without  objeotinf  before 
aoessment  committee  to  valuation  list. — Prior  to 
the  London  Government  Act  18B9  the  district  of 
Voolwidt  was  subject  as  to  rating  to  the  Public 
Health  Aot  1875,  and  general  distnot  rates  therein 
were  made  under  sect.  211  of  that  Aot,  under 
which  the  oooupiers  of  land  covered  with  water 
were  assessed  to  general  diateict  rates  at  one- 
fourth  only  of  the  net  annual  value  of  such  lands. 
The  London  Government  Act  IfiW,  in  sect.  19, 
nb-sect.  1,  provided  that  a  sohnne  under  the  Aot 
dioiild  provide  for  placing  Woolwieh  under  the 
general  law  applying  to  metropolitan  boroughs, 
and  for  the  repw  of  the  application  thereto  of  the 
Fnbbc  Health  Aeta;  and  in  sect.  10,  sub-sect.  1, 
that  a  sciieme  under  the  Act  should  make  provi- 
•ion  for  protectinK  the  interests  ot  owneis  and 
oeeapierB  of  any  hereditament  exempt  from  any 
rate,  or  liable  to  be  assessed  thereto  at  a  leH 
amount  than  other  hereditements ;  and  a  scheme 
was  made  and  confirmed  aaoordingb^  The  owners 
and  oceapiera  of  certain  lands  in  Woolwich,  part 
of  iriiich  was  land  covered  with  water,  and  was,  as 
nidi,  prior  to  the  Act  of  1899,  assMaed  at  one- 
foatth  of  its  net  annual  value  only,  were  in  IpOO 
a«ened  in  one  assessment  for  the  whole  heredita- 
ment,  and  in  1901  were  rated  to  Uie  full  amount 
<tf  the  rate.  They  appealed  to  quarter  sessions 
against  the  rate  without  having  made  any 
objection  before  the  assessment  oonunittee  aninat 
tile  valuation  list  as  to  the  description  of  the 
hereditamente  appearing  therein,  and  without 
having  asked  for  a  division  of  the  property,  so  as 
to  sbmr  the  part  whidi  was  exempt.  IBMd,  that 
tte  parttal  exemption  of  land  oorered  with  water 
*H  oreserved  in  Woolwich,  so  ftx  aa  existing 
hareoitamenta  were  cocoemed,  and  that  the 
oecDpien  of  such  lands  were  assessable  only  at  one- 
fourth  the  net  annual  v^ue  of  the  lands.  Held, 
•bo,  that  the  occupier*  were  wtltied  to  ^ipeal  to 
quarter  -sessions  against  the  rate  without  having 
■rat  objected  before  the  assessment  committee 
against  tiie  valuation  list  that  the  hereditaments 
to  have  been  divided.  (London  and  Itidia 
DoocB  Coiraany,  appa.  «.  Mayor,  Aldermen, 
and  Conaeiuors  of  the  Borough  of  Wotdwich, 
««ift)  619 


Sewage  farm — Lease  to  tenant— Sewage  works  on 
farm — Occupation  by  sewerage  board. — ^The 
8.  H.  D.-Boaxd  aoqnlred  a  sewage  farm,  aiad  laid 
down  thereon  certain  oaixiers  ud  oUier  sewage 
works  and  pUnb.  Tbisj  leased  tike  farm  to  one  C., 
reserving  uie  right  of  en^  thereon  for  the  pur- 
pose erf  construoting,  maintaining;,  alterinj^  and 
r^airing  Um  work*  aa  might  be  zequkns  for 
uaang  the  fazin  as  a  sewage  fann.  O.  was  to 
irrigate  by  means  of  the  works  on  the  farm, 
and  was  to  keep  the  Tnpes  and  carriers  properly 
flushed  and  cleaned.  The  board  kept  the  works 
in  repair,  fcnd  from  time  to  time  their  surveyor 
and  agents  went  on  the  land  to  see  that  the 
aewage  was  propwly  distributed  and  treated,  and 
to  do  repairs.  Held,  that  the  board  were  rightly 
hdd  not  to  be  in  occupation  of  these  carriers 
and  other  aewa^ro  works  and  plant,  and  ao  not 
legally  rateable  in  respect  theieof.  (Stoiirbri<^ 
luin  Drainage  Board,  apps.  v.  Seisdon  Union, 
I.)  415 


BEGISTBATION  OF  VOTERS. 

Claimant's  wife  a  pauper  lunatic — ^Parochial  relief 
— "  Medical  and  surgical  assistance." — ^The  relief 

S'ven  to  a  pauper  lunatic  in  a  public  asyhun  at 
le  expense  of  the  poor  rate  is  parochial  relief, 
and  whether  it  is  "  medical  and  surgical  aasiitanee  " 
wittiin  sect.  4  of  the  Hedieal  Relief  DisquaUiatoation 
Removal  Act  1886  ia  in  every  oaaa  a  quesSon 
of  fact  for  the  revising  barrister  to  decide.  In 
decidinff  such  question  the  length  of  time  daring 
which  the  lunatic  has  received  relief  and  the  fact 
that  no  iMyment  has  been  made  by  the  lanatic's 
relatives  in  respect  of  such  r^ef  are  material. 
A.  was  in  every  respect  quahfled  for  registration 
as  a  voter  save  that  bis  wife  was  a  pauper  lunatic 
who  had  been  supported  at  the  expense  of  the 
poor  rate  in  the  county  asylum  of  G.  for  several 
years.  Previous  to  her-beooming  lunatic  she  had 
nved  with  and  been  supported  by  A.,  and  if  ahe 
recovered  she  would  again  live  with  and  be  aup- 

Srted  by  him.  Held,  that  it  was  a  question  of 
tb  whether  the  relief  given  to  A.'s  wife  was 
"  medical  or  surgical  asatstance "  within  sect.  4 
of  the  Medical  BeUef  Disqualification  Bunoval  Act 
1886,  and  there  was  evidence  on  which  the  revisiiv 
barrister  could  find  that  it  was  not  such  assis- 
tance.   (Kirkhouse  «.  Blakeway.)    19 

Qualification — "  Occupier  aa  owner  or  tenant  ** — 
Wife  owner- Husband  ratopttyer.— A  resided  witb 
his  wife  B.  in  a  house  of  which  B.  waa  the  owner. 
A.  paid  all  the  rates  and  taxes  of  the  house  and 
provided  for  the  household  generally.  There  was 
no  other  evidence  that  A.  oecu^ed  as  B.'s  tenant. 
A.  anilied  to  be  put  on  the  register  of  voters  as 
"  resident  occupier  as  ...  tenant "  of  the 
house,  within  sect.  3  of  the  Representation  of  the 
People  Act  1867.  Held,  that,  while  if  A.  and  B. 
bad  not  been  husband  and  wife  the  evidence 
might  be  snffidei^  to  give  rise  to  a  presumption 
that  A.  oocu|»ed  as  t^ant  of  B.,  the  fact  that  A. 
and  B.  were  husband  and  wife  explained  why  A. 
resided  in  B.'s  house  and  prevented  aav  such 
presumption  from  ariaing.  (Hall  v.  Michel- 
more.)     17 

REVENUE. 

Customs  —  Cuitoms  officer  —  Search  of  ship  — 
Obstructing  officer — Reasonableness  of  search — 
Right  of  magistrate  to  jud^  of— Service  of  notice 
of  appeal  and  iiaao  fliimiiii  iiiij  of  servioa. — 
Where  a  person  is  sommoned  under  sect.  19,  sob- 
sect.  5,  of  the  Customs  and  Inland  Revenue  Aot 
1881,  for  obstructing  a  customs  officer  in  execution 
of  his  duty  white  on  board  a  ship  for  the  purpose 
of  searching  the  same,  the  magistrate  nas  no 
jurisdiction  to  inquire  into  the  reasonableness  or 
unreasonableness  of  the  seandi,  <«■  to  dismiss  the 
information  upon  tike  ground  that  in  his  opinion 
the  search  waa  under  ue  oiroumstances  unreason- 
able, unless  ho  finds  that  the  search  was  a  mere 
pretence  for  the  purpose  of  justifying  an  inter- 
ference or  annoyance  by  the  officer.  Tin  duty  of 
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deciding  what  seunh  Uiere  ahall  be  is  by  the  Act 
imposed  on  the  cuitoms  officer,  and  not  od  the 
magiBtrate.  The  notice  of  appeal  and  copy  of  the  , 
oaw  stated  by  the  manttrate  oould  not  be  per- 
sonally served  on  the  daoidant,  vho  was  a  muter 
mariner  and  was  at  sea,  within  three  days  after 
the  receiving  of  the  case  by  the  appellant,  but 
within  the  three  days  Uie  appellant  served  the 
notice  and  copy  of  the  case  on  the  solicitor  who 
had  represented  the  defendant  before  the  magis- 
trate, but  who  had  ceased  to  represent  hifn  in  the 
matter,  and  efforts  were  made  to  hare  the 
defendant  personally  served  on  his  return,  and  he 
was  personally  served  wiUi  tiie  notice  and  case 
some  montiis  afterwards  on  his  return  to  the 
United  Kingdom.  Held,  that  the  provisions  of 
sect.  2  of  the  Summary  Jurisdiction  Act  1867,  as 
to  giving  notice  of  appeal  to  the  defendant,  were 
sufficiently  complied  with  to  oiable  the  court  to 
hear  the  appeal  in  the  absenoa  of  the  defendant. 
(Anderson,  app.  v.  Reid,  reap.)  713 

Estate  duty— Entailed  estate— Honey  directed  to  be 
laid  oat  in  the  purchase  of  land. — A  testator^  left 
money  to  trustees  with  a  direction  to  invest  it  in 
the  purchase  of  land  to  be  entailed  in  accordance 
with  the  Scotch  law.  By  a  codicil  he  gave  the 
trustees  a  discretion  to  purchase  land  in  England 
to  be  entailed  according  to  English  law.  Held, 
that  tiie  money  was  not  "entailed  estate"  wiUnn 
the  meaniw  of  the  provisiooB  in  aeot.  28  of  the 
Finance  Act  1894  applicable  to  Scotland,  and  was 
not  liable  as  such  to  "settlement  estate"  duty. 
Per  Lord  Shand :  Honey  so  left  coold  not  under 
any  circumataneea  be  considered  as  "  entailed 
estate"  within  the  Act.  Per  Lord  Haenaghten 
and  Lord  Robertson :  But  for  the  provision  m  the 
codicil,  it  would  have  been  "  entailed  estate " 
within  the  Act.  (Lord  Advocate  v.  Stewart  and 
another.)   0OS 

Estate  duty — Uortgage  by  life  tenant  and  remainder- 
men—Indemoity  to  life  tenant— Property  passing 
at  life  tenant'i  deatii.— The  life  tenant  of  settled 
lands  joined  with  the  remaindermen  in  creating 
a  mortgage  on  the  lands.  The  money  secured  by 
the  mortgage  was  entirely  for  the  benefit  of  the 
remaindermen,  and  the  life  tenant  did  not  covenant 
to  pay  either  the  mortgage  debt  or  the  interest 
thereon.  By  an  indenture  of  even  date  with  the 
mortgage,  and  made  between  the  remaindermen 
and  the  life  tenant,  the  former  covenanted  to  in- 
demnify the  life  tenant  against  any  loss  of 
profits  of  the  settled  land  or  any  en>enses  or 
actions  in  req>ect  of  the  mortgage,  and  assigned 
certain  seeorities  and  charges  on  other  lao<u  as 
securicy  for  the  performance  of  such  covMiaats. 
Held,  on  the  death  of  the  life  tenant,  that, 
whether  the  settled  land  passed  under  sect.  1  of 
the  Finance  Act  1894  or  was  deemed  to  pass  under 
sect.  S  (1  b)  the  estate  duty  must  be  assessed 
upon  the  prudiial  rwim  of  tne  settled  land,  and 
not  on  sncn  value  less  the  amount  of  the  mortgage 
debt.    (Attomey>General  v.  Lord  Hontagu.)     ...  67 

Income  tax — Insurance  company — Interest  received 
abroad. — An  insurance  company,  having  its  head 
office  in  England,  had  branches  and  agencies 
abroad,  and  had  foreign  investments,  the  interest 
on  which  was  not  remitted  to  England,  but  was 
used  in  the  business  of  Uie  company  abroad. 
Accounts  were  made  up  annuiUly  showing  one 
entire  business,  and  making  no  distinction  between 
Uie  income  received  and  expenditure  made  in  Eng- 
land, and  that  received  and  made  abroad,  but 
inoiudiiw  all  in  one  account.  The  profits  ont  of 
which  dividends  were  paid  to  the  shareholders 
were  calculated  on  the  basis  of  this  account. 
Held,  that  the  interest  on  the  foreign  investments 
was  not  received  by  the  company  within  the 
United  Kingdom,  within  tbe  meaning  of  the  4t^ 
case  in  sched.  D  to  sect.  100  of  the  Income  Tax 
Act  1842,  and  was  not  liable  to  income  tax. 
(Gresham  Life  Assurance  Society  v.  Bishop.)  69S 

Inland  revenue— Beer— War  tax— Conditional  con- 
tract of  sale— Incidence  of  tax. — By  sect.  20  of  the 
Customs  Consolidation  Act  1876.  as  applied  by 


sect.8of  the KnaaceAot  1900,  the  new  excisedn^ 
pn  bear  imposed  by  the  latter  Act  may  be  added  to 
the  ewtract  price  of  the  beer  where  the  contract 
or  agreement  for  the  aale  or  delivery  of  the  beer 
dnty  paid  was  made  before  the  pasHBg  ot  the 
Act.  An  agreement  under  which  the  puKhaaer  is 
bound  to  buy  his  beer  from  a  certain  brewer,  pro- 
vided the  latter  is  willing  to  sell  it  to  him  dnty 
paid,  at  a  certain  price  is  not  a  oontimct  for  the 
sale  <x  delivery  of  the  beer  within  aect  80.  The 
contract  for  sale  in  such  case  is  made  only  when 
the  order  for  the  delivery  of  beer  is  given  to  the 
brewer  in  pursuance  of  the  conditional  agreonent, 
and,  if  such  order  was  given  after  the  pa  swing  of 
the  Finance  Act  1900,  tne  brewer  is  not  entitled 
under  sect.  8  to  add  the  new  duty  to  the  prioe 
payable  by  the  purchaser  though  the  oondltioDat 
agreement  was  made  before  it.  (Neirbiidge 
iOiondda  Brewery  Company  v.  Evans.)  4S$ 

Ixtan  capital — Duty — Issue. — ^The  L.  Corporation 
having  issued  tenders  for  stock,  on  the  15th  April 
1899  the  whole  of  such  stock  was  duly  allotted; 
and  upon  the  amounts  payable  upon  allotment 
being  paid,  provisional  receipts  were  given  which 
were  exchanged  for  scrip  certificates  to  bearer, 
all  of  which  were  issued  before  tbe  20th  June 
1899.  The  Finance  Act  1899  came  into  operation 
on  the  20th  June  1899,  and  by  sect  8  enacts  that 
every  corporation  "shall  before  the  issue"  of 
any  loan  capital  deliver  a  atstemoit  of  the  amount 
proposed  to  be  secured  by  the  issne,  and  that 
statement  is  taxable.  Held,  that  the  whole  of 
the  stock  was  issued  before  the  20th  June  1899, 
and  dnty  was  nob  payable.  (Attomey-Oenerai 
V.  Hayor,  Ilc,  of  Liverpool.)   30ft 

Stamp  duty— Railway  company — Increase  of  amount 
of  nommid  share  capital. — ^A  railway  oompaiiy  ob- 
tained a  special  Act  authorising  the  rearrange- 
ment and  consolidation  of  the  several  classes  and 
denominations  of  the  shares  in  their  ca^atal  and 
of  their  loan  and  debenture  stocks.  The  effect  of 
the  Act  was  to  make  no  real  addition  to  the 
value  of  their  capital,  but  the  face  value  of  the 
stock  was  increased.  Held,  that  there  was  an 
"  increase  of  the  amount  of  the  nominal  share 
capital"  of  the  company  within  sect.  118  of  the 
Stamp  Act  1891,  and  that  doty  was  parable  tmder 
that  section.  (Hidland  Railway  Conqiany  v. 
Attorney-General.)   209 

Succession  duty — Estate  duty — Gift  subject  to 
annuity  for  two  lives — Bond  fide  sale. — C.  B.  in 
pursuance  of  an  arrangement  with  the  L.  H. 
Society  paid  the  sum  of  IIOOZ.  to  the  society,  subject 
to  an  arrangement  to  pay  him  an  annuity  of  86/. 
during  his  life,  and  after  his  deatii  to  his  wife 
H.  B.  during  her  life.  The  commercial  value  of 
such  annuity  was  210/-  C.  B.  died  on  the  18th 
May  189S  and  H.  B.  on  the  Bth  Hay  1900.  On 
claims  by  the  Crown  for  estate  duty  on  the 
death  of  C.  B.  and  succession  duty  on  the  death 
of  H.  B. :  Held,  (1)  that,  although  estate  duty 
was  payable  under  sect.  2  (1)  (e)  of  the  Finance 
Act  1894,  so  much  of  the  amount  as  was  purchase 
money  could  be  deducted  under  sect.  8,  sub-sect. 
2,  and  so  estate  duty  was  only  payable  on  29W. ; 
(8)  that  there  was  a  bond  fide  sale,  and  so  no 
raeoeasion  duty  was  payable.  (Attomey-Oenerai 
V.  Johnscin.)   2tS 

RIGHT  OF  WAY. 
(See  EuBKERT.) 


SALE  OF  GOODS. 
Wrongful  sale  by  servant — Innocent  purchaser. — 
The  appellants  were  timber  merchants,  and  kept 
large  quantities  of  Umber  warehoused  in  their 
name  at  the  docks.  The  dock  company  were- 
authorised  to  accept  and  act  upon  delivery  orders 
signed  by  C,  the  appellants'  manager,  who  had 
authority  to  sell  timber  in  ordinary  quantities  to 
regular  customers.  C.  from  time  to  time 
I     fraudulently  transferred  timberjjelonging  to  the 
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BUBRCTS  or  CASES. 


tppelUiita  to  a  fictitious  purchaser,  and  than  sold 
it  to  the  reaponclents  in  the  auumed  name  of  luoh 
purdiaaer.  The  reBpondenta  bought  and  paid  for 
the  timber  in  good  faith  without  attj  luBpicioQ  of 
frtud.  were  not  customer!  of  the  appel- 
Unti,  and  did  not  know  them  in  an;  way  in  the 
tniuaetion.  Held,  that  there  wa«  no  holding  out 
of  C.  by  the  appellant!  to  the  respondent*  a*  a 
penon  having  authoritf  to  dispoae  of  the  timber, 
and  thai  the  rflapondentt  aemured  no  better  title 
to  the  timber  than  that  of  C.,  who  had  stolen  it, 
tod  were  liable  for  the  value  of  ii  to  the  appellatttt 
in  u>  action  of  detinue.  (Farqahanon  Brothen 
•Dd  Co.  V.  Kiny  and  Co.)  810 


SCOTLAND.  LAW  OF. 

Poor  law— Deierted  wife — Settlement.— By  the  law 
of  ficotlsnd  a  wife  deserted  by  her  husband  is  not 
in  the  p<»ition  of  a  widow,  wad  oannot  acquire  a 
Kttlemeat  for  henelf,  bat  is  remitt«d  to  her 
hnabind's  wttlemenl.  (Pariah  Cooneil  of  Bnthsr- 
glen  V.  Fkriah  Oomwi)  of  GbMgow.)  607 

Tatamentary  diipoeition — Bequest  "  for  such  chari- 
table or  public  purposes  as  mj  trustee  thinks 
proper  "—Vagueness  and  imeertaintj. — By  the  law 
of  Scotland  a  testator  may  in  the  di^sibon  of  his 
property  select  a  partienlar  class  of  iDdinduals 
or  objects,  and  then  give  to  some  person  the 
power  after  his  death  of  appropriating  the  pro- 
perty, or  any  part  of  it.  to  sach  particular  Jndi- 
ridiws  amuig  that  class  as  mai  person  mn 
sdeet.  The  law  of  Beotlaod  does  not  attach  sa<^ 
a  technical  meaning  to  the  word  "  oharitable  "  as 
ii  given  to  it  in  England  under  the  Act  of  Blisa- 
betk  (43  Eliz.  c.  4).  A  testatrix  by  her  will 
iireeted  that,  ia  the  events  which  happeiMd,  one- 
hslf  of  the  rendue  of  her  estate  shoula  he  ai^lied 
"for  such  charitable  or  public  purpeses  as  my 
b^lee  thinks  proper."  Held,  that  the  words 
mut  be  read  disjunctively,  and  that  the  bequest 
was  void  for  vagumess  and  uneertunty.  (BhUr 
t.  Duncan  aod  another.)   157 


BE1TLED  ESTATE. 

KwBOD-house— Dry  rotr-Eebuilding— Salvage.— A 
twsnt  for  life  <rf  setUed  estate  is  entftTed  to 
npsyment  out  of  capital  of  initalmenta  paid  to  a 
corporation  in  respect  of  the  costs  and  expenses 
nwurred  by  him  in  laying  out,  sewering,  paving, 
ud  flagging  new  streets  on  the  estate,  so  far  as 
neh  insUlments  represent  capital,  but  he  is  not 
eotitlcd  to  interest.  Where  the  court  is  satisfied 
ttut  the  rebuilding  of  a  mansion-house  was  neoea- 
■"y.  the  tenant  for  life  i>  entitled  to  repayment 
to  bin  by  the  trustees  of  one-half  of  the  annual 
rents],  but  is  not  entitled  to  auy  further  sum  by 
nj  of  salvage.    (Be  Legh'a  SeUIed  Estate.)  884 

Teaaat  for  life  and  remainderman— Chattels— 
Mnexstton  to  freehold— Oniament— Removal— 
■npesto;.— Whether  a  chattel  is  so  annexed 
to  the  freehold  as  to  be  intended  as  an  im- 
provement to  it,  and  to  pass  with  it,  or  is  an- 
iKzed  only  for  the  purpose  of  temporary  use  or 
MBsnwiut,  so  as  to  be  removable,  is  a  questioQ 
to  bs  deoded  upon  the  facts  of  the  case.  Talu- 
UM  tuestries  belonging  to  a  tenant  for  life  were 
futeoM  to  the  walls  of  the  drawing-room  in  a 
maniioii-honse  by  fixing  small  strips  of  wood  by 
■wus  of  nails  and  screws  to  the  wood  with  which 
the  walls  were  lined ;  canvas  was  than  stretched 
onr  the  strips  of  wood  and  nailed  to  them,  and 
toe  tapestries  were  fastened  to  the  canvas  by 
very  mull  tacks.  Moulding  were  fixed  round 
the  strus  of  wood  by  thin  nails  and  screws,  some 
of  lAidi  penetrated  the  face  of  the  wsU.  The 
tspettries  were  an  essential  feature  of  the  general 
■cbeme  of  decoration  of  the  room.  Held,  that  the 
tapestries  were  fixed  for  |>urposes  of  ornament 
m  the  only  way  in  which  it  was  possible  to  uae 

and  enjoy  them,  and  did  not  pass  to  the  remainder- 
msn  on  the  death  of  the  tenant  for  life,  but  were 
RmovaUe  by  her  executors.  (Lcngh  and  others 
«-  ^ylor  and  others.)  SS8 


PAsn 

SETTLED  LAND. 
Capital  moneys  —  Improrements  —  Baotric  light 
instalIatt<ni--Additioiu  to  or  altraati<«a  in 
buildings. — The  improvements  contemplated  by 
sub-sect,  (ii.)  of  sect.  IS  of  the  Settled  Land  Aot 
1880  are  structural  additions  to  or  alterations  in 
the  bttilding;  and  the  installation  of  »  system 
of  electric  ll^tasg  and  the  necessary  flttiius  are 
not  structural  addiUons  or  alterati(»is,  and  their 
coat  cannot  therefore  be  defrayed  out  of  capital 
moneys.    (He  Clarke'e  Settled  Estates.)  6SS- 

Investment  of  capital  moneys — Bight  to  appoint 
broker— Tmant  for  life  or  trustees.— 1%e  trustees 
have  the  rigjkt  to  appoint  the  brokers,  throiu^ 
whom  invesnnents  ei  capital  money  under  seat.  SI 
of  the  Settled  Land  Act  1882  are  to  be  made,  and 
not  the  tenant  for  life.  (Se  Duke  ot  Oereland's 
Settled  Estates.)   679- 

Lease — ^Tenant  for  life — "Best  rent" — Personal 
claim  of  lessee  against  tenant  for  life — Waiver — 
Redufitiou  of  rent— Purchaser  for  valno  without 
notice — ^Doubtful  title. — A  lease  granted  by  a 
tenant  for  life  under  the  Settled  Land  Act  1882 
was  expressed  to  be  made  in  consideration  of  a 
rent  thereby  reserved,  but  there  was  evidence 
that  the  tenant  for  life  had  been  influenced  by  the 
abandonment  by  the  lessee  of  a  money  claim 
against  the  tenant  for  life  personally,  and  that 
the  best  rent  that  could  be  obtained  had  not  been 
reserved.  Six  years  afterwards  the  lessee  sold  the 
lease  to  H.,  who  soon  after  entered  into  a  contract 
to  sell  it  to  A.  It  was  not  proved  that  H.  had 
any  notice  of  any  arraiwement  between  the  tenant 
for  life  and  the  original  lessee.  Held»  the  title  was 
not  such  as  the  court  would  foroe  on  a  pnndiaser, 
as  it  depended  on  disputed  questions  of  fact  upon 
which  the  decision  of  the  court  would  not  bind  the 
remaindermen.  (Be  Handman  and  Wilcox's  Con- 
tract.)  846: 

Leasehold  houses— Defective  drainage— Require- 
ments of  sanitary  authorities— Improvements- 
Repairs— Tenant  for  life  and  remaindermen.— 
Leasehold  houses  were  settled  upon  trust  out 
of  the  rents  and  profits  to  par  the  head  rents  and 
periForm  the  covenants  reserved  by  and  contained 
in  the  respective  leases,  and  subject  thereto  upon 
trust  for  A.  for  life  with  remainder  over.  Held, 
tliat  the  tenant  for  life  was  only  entitled  to  the 
baJance  of  income  remaining  after  the  discharge  of 
all  the  obligations  imposed  hy  the  leases,  and  con- 
sequently that  the  expense  of  complying  with 
notices  to  repair  defective  drainage,  which  under 
the  covenants  of  the  leasea  would  be  payable 
by  the  lessee,  must  be  borne  by  the  tenant  for 
life,  and  not  by  the  capital  of  the  settled  pro- 
perty.   (Re  Partington ;  Reigh  v.  Kane.)   1M> 

Tenant  for  life— Power  of  leasing— Mining  lease 
Varying  minimum  rent— Wayleave.— By  an  agree- 
ment, dated  in  Feb.  1900,  the  tenant  for  life  of 
settled  estates  agreed  with  a  colliery  company  to 
lease  to  tJiem  a  seam  of  coal  under  the  estates, 
known  as  the  "  Bamsley  thick  seam."  for  a  term 
of  sixty  years  from  the  1st  Jan.  1888.  Ttut  quea- 
tiona  were :  First,  whether  the  tenant  for  life  had 
power  under  the  provinoss  of  the  Settled  Land 
Acts  to  grant  a  mimng  lease,  reserving  a  varying 
minimum  rent;  secondly,  whether  he  had  power 
to  insert  in  the  lease  a  proviso  for  the  cesser  of 
nUnhnum  rent  after  all  the  demised  minerals 
had  been  worked  and  paid  for ;  thirdly,  whether 
the  lease  might  contain  a  wayleave  for  foreign  coal 
to  continue  after  cesser  of  the  minimum  rent  at  a 
nominal  rent.  Held,  that  upcu  the  evidence  it 
was  clear  that  the  agreement  was  made  honestly 
in  the  interests  of  all  parties,  and  was  the  best  that 
could  be  made  for  the  development  of  the  estate ; 
and  that  there  was  nothing  (herein  which  could, 
as  a  nuvtter  of  law,  be  considered  to  violate  the 
requlrcanttUa  of  the  Settled  Land  Act  1888.  (Be 
Aldam's  Settlement.)    76,  610  > 

Tenant  for  life— Sale  of  option— Unauthorised  by 
BetUed  Land  Acta  1882  to  1800.— In  1887  a  water 
company  mtered  into  a  contract  with  a  tenant  for 
life,  acting  under  the  powers  conferred 
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Settled  Lud  AoU  1883  to  1890.  for  the  purchase 
of  a  pbt  of  seMIed  land  with  the  object  of  erect- 
ing uierecm  oertain  building!  for  the  parpoeea  of 
tiiair  undertaking,  and  agreed  to  enter  into  a 
coTeuaat  not  to  build  thereon  or  let  it  for  building 
othenriae  than  for  the  pnrpoM  of  their  undertak- 
ing. They  promoted  a  Bi&  la  Parliament  for 
power  to  erect  the  proposed  boildinge,  which  was 
thrown  out  before  the  oonvejance  waa  executed, 
and  thereupon  requested  the  Teodor  to  agree  to 
the  omiaaion  from  the  conveyonoe  of  (he  covenant 
rettrietive  of  building  on  the  plot  sold.  The 
vendor,  howerer,  infosted  on  a  oonvevance  in 
accordance  with  the  contract,  but  entered  into  an 
agreement  with  the  company,  to  which  tite  trus- 
tees of  tbo  settlement  were  parties,  to  the  effect 
that  if  the  company  should  not  require  the  land 
for  the  purposes  of  their  undertaking  and  should 
^lesire  to  erect  other  btUIdit^  thereon  or  to  sell  or 
let  the  same  and  thereof  should  give  notice  to  the 
vendor,  then  the  vmdor  would  on  payment  of  lOZ. 
consent  to  the  company  building  upon  or  selling 
the  land  without  tne  restriction  as  to  building 
cMitained  in  the  oonveyanoe,  whiolh  agreement, 
alttioagfa  dated  the  day  after  the  oonveyance,  was 
executed  umultaneouay  and  formed  one  transac- 
tion with  it.  The  vendor  died,  and  was  succeeded 
by  his  son  as  tenant  in  tail  of  the  settled  land,  who 
possessed  lands  adjoining  the  {riot  add.  ^e  com- 
pany then  gave  the  notice  and  tendered  to  him 
101.  in  accordance  with  the  agreemrat^  but  he 
declined  to  give  his  consent,  alleging  that  he  was 
not  bound  thereby.  On  a  necial  case  stated  by 
consent  of  the  parties  under  Order  XXXIY.,  r.  1 : 
Held,  that  the  vendor  as  tenant  for  life  of  the 
settled  land  had  no  power  under  the  Settled  Land 
Acts  1883  to  1890  to  enter  into  such  an  agreement 
with  the  company,  which  therefore  was  not  bind- 
ing on  his  ■aceevora  in  tftki  (Palmer  *.  Grand 
Jonetion  Waterworks  Compai^.)   352 

Tmstee — Compnnuise  with  tenant  for  life— Condi- 
ti<m  of  residence— Yaltdity.—A  tottator  gave  his 
widow  the  use  of  his  residence  so  long  as  she 
desired  to  make  it  her  permanent  place  of  resi- 
denoe  and  remained  his  widow,  his  estate  to  pay 
all  rates,  taxes,  and  outgoings  in  respect  thereof, 
and  to  keep  the  house  and  grounds  to  tenantable 
repair.  Held,  that,  although  the  widow  would 
forfeit  her  miereet  }a  voluntarily  ceasing  to 
reside  apart  from  selUDg  as  tenant  for  life 
under  the  Settled  tand  Acts,  the  trustees  of  the 
will  had  power,  by  way  of  compromise,  to  enter 
into  an  agreement  whereby  tbev  agreed  to  pay 
the  widow  out  of  the  estate  a  fixed  annual  sum 
di^ii^  widowhood,  being  leas  than  the  estimated 
value  of  the  yearly  benefits  conferred  upon  her  by 
the  will,  she  also  agreeing  to  give  up  sucn  benefits, 
induding  her  right  of  residence.  (Ae  Trenchard ; 
Trenohard  v.  Trenchard.)   ige 

SETTLEMENT. 

Uarriage  settlement— Tmstee— Discharm  of  one 
trustee  without  mointing  a  substitute.— The 
court  hM  power  under  its  inherent  jnrisdiciion 
in  administering  the  trusts  of  a  settlement  to 
diwdiarge  a  tmstee  when  there  are  other  trustees 
remainmg  without  appointing  a  trustee  in  tiie 
place  of  the  retiring  one,  hut  it  has  not  sueh 
power  under  the  Trustee  Act  1893.  {Xe  Ghet- 
wynd's  Settlement:  Scarisbrick  «.  Nevinson.)    ...  216 

Foat-nnptial  settlementn-Recital  of  ante-nuptial 
parol  agreement— Husband's  interest  determin- 
able on  bankruptcy. — In  Aug.  1872  A.,  being  then 
an  infant,  married  B.  In  Feb.  1873  a  post-nuptial 
settlement  was  executed  by  A.,  who  was  stiQ  an 
infant,  and  B.  The  settlement  was  by  deed,  and 
contained  a  recital  that  previously  to  the  marriage 
the  husband  agreed  to  make  such  settlement  of 
the  fortune  of  his  wife  as  was  thereinafter  con- 
tained; and  a  covenant  by  the  husband  with 
the  trustees  of  the  settiement  that  he  and 
the  wife,  or  the  survivor  of  them,  and  all  other 
naosBMuy  puties,  would  tnuisf  er  to  tium,  upon 
tile  trusts  of  the  settlement,  a  share  in  ceitain 


PACT 

residnary  estate  to  which  his  wife  was  entitled 
under  the  will  of  her  father,  In  remainder  ex^ee- 
tant  upon  the  death  of  the  testator's  widow,  im- 
mediately it  became  an  interest  in  possession.  * 
The  tmsts  of  the  settlement  were  to  pay  the 
income  of  the  trust  fund  to  the  wife  for  life  for 
her  separate  use  without  power  of  anticipation, 
and  after  her  death,  if  the  husband  should  survive 
her  and  should  not  have  becomo  bankrupt  or 
asdgned  or  inonmbued  the  income,  to  pay  the 
income  to  the  husband  for  life  or  until  he  nionld 
become  bankrupt  or  assign  or  incumber  the 
income,  with  remainder  to  the  children  or  otiier 
issue  of  the  marriage  as  the  husband  and  wife 
jointly  or  the  survivor  of  them  should  by  deed 
appoint,  with  remainder  in  default  of  appointment 
as  thwein  mentioned.  In  187?  the  wife  died  intes- 
tate, having  attained  the  age  of  twenty-three 
years,  leavingtiie  husband  and  three  sons  her  sur- 
viving. In  1897  the  husband  purported  to  i^ipoint 
two-uiirds  of  the  trust  fund  m  favour  of  two  of 
the  sons,  and  at  the  same  time  surrendered  to 
them  his  life  intoest  in  those  two-thirds.  In  1S98 
a  reecaving  order  waa  made  against  the  husband, 
and  he  was  adjudicated  bankrupt.  In  1889  the  tes- 
tator's widow  died,  and  the  fund  accordingly  fell 
into  possession  and  was  claimed  by  the  official 
receiver  as  trustee'  in  the  husband's  bankruptcy. 
Held,  thatr  there  was  nothing  to  show  that  the 
seiUemait  was  executed  with  intent  to  delay  or 
defraud  creditors;  and  that,  disregarding  the  re- 
cital and  treating  the  settlement  as  a  voluntary 
srttlement,  it  waa  not  fraudulent  within  13  Eliz. 
e.  6.  But  hdd  that,  with  regard  to  the  recital, 
a^iough  not  sufBciently  definite  and  precise  to 
create  an  estoppel,  it  was  as  against  the  settior 
KoA  anybody  dauning  under  hun  evidence  of  a 
parol  agreement  before  marriage  between  the 
settlor  and  his  intmded  wife  that  such  a  settle- 
ment ahould  be  executed  aa  was  in  fact  executed, 
and  waa  snffioient  to  satt^  sect.  4  of  the 
Statute  of  Frauds.  tSe  Kriland;  Gregg  r. 
Holland.)     543 

Several  estates  in  same  settlement— Several  charges 
—Tenant  for  life — ^Remaindermen — Interest  ac- 
crued during  life  tenancy — Sale  of  part  of  settled 
estates— Payment  oS  of  charges  and  arrears  of 
interest — Liability  to  make  good  arrears  out  of 
aubeequent  income.— Apart  from  any  question 
arising  upon  the  apeeial  terroa  of  the  instrument 
crei^ing  the  settlement,  a  tenant  for  life  must 
keep  down  the  interest  accruing  during  his  life- 
time on  all  paramount  incumbrances  to  the  ex- 
tient  and  out  of  the  rents  and  profits  received  by 
him.  If  the  current  rents  are  msuffldent  to  keep 
down  the  interest,  subsequent  rents  arising 
during  his  lite  are  appUcable  to  liquidate  arrears 
accruing  during  the  same  life  t^ancy.  Where 
several  estates  are  included  in  the  same  settle- 
ment, the  tenant  for  life  is  bound,  out  of  the 
whole  rents  and  profits,  to  ke^  down  the  interest 
on  charges  on  all  the  estates;  Upon  principle, 
therefore,  a  tenant  for  life  of  several  estates  in- 
eluded  in  t^  same  devise  remains  liable  as  betwetti 
himself  and  the  remaindermen  to  make  good 
arrears  of  interest  aoorued  during  his  life  tenancy 
out  of  Bubseqaant  rents  received  oy  him  from  any 
of  the  estates,  even  although  the  charge  is 
respect  of  which  the  arrears  have  arisen  has  been 
paid  off  hy  means  of  a  sale  of  a  part  of  the  pro- 
perty.   (Honywood  v.  Honywood.)  214 

(See  Advowbqm — ^Vmnioa  asd  Pubchaser.) 


SHIPPING. 

Action  in  rem — Negligence — Putting  out  to  sea  to 
avoid  collision — ^Losi  of  anchor  and  chain — Con- 
sumption of  extra  stores — Liability  of  wrong- 
doing vessel  for  losses  incurred  in  consequenoe. — 
A  steamship  slipped  her  anchor  and  put  out  to  sea 
in  order  to  avoid  a  collision  with  another  steam- 
ship, which  had  negligently  been  allowed  to  drag 
her  anchor  and  cause  danger  of  oollision.  ^Id,  in 
an  action  «i  rem,  that  the  phuntifll  were  entiued 
to  reoover  the  value  of  the  anchor  and  chain  lost, 


Digitized  by 


Google 


Oft.  11,  IMS.] 


THE  LAW  TIMES. 


[Index— Ixxvii 


■TTxncis  or  casks. 


PAQB 

ud  the  eoali  and  store*  ootMUmed  in  eonseqamce. 
(The  Port  Vutoria.)   804 

rinrfrr  frnrtj  PrnnTimgn  flhip  to  go  "  to  •  loed- 
nw  jiue*  u  ordered  "'-ComnHiioement  vt  tim»~ 
Ua»— Keeping  goodi  on  ihip— DBmnnMa.— 37  m, 
cfearter-p«rU  it  wu  provided  that  a  mp  dioold 
proceed  to  flantandflr,  excluding  Ban  Sahrador  old 
tip  "to  a  loa^ng  pUcs  u  oraered"  and  there 
take  on  board  a  cargo.  Held,  that  the  ahip  oottld 
not  be  taken  ai  an  arriTed  ihip  for  ttie  ptupoee  of 
Uie  opmmepoement  of  the  lay  daj*  annl  ue  had 
arrived  at  the  loading  plaoe  as  ordered,  and  that 
arrival  at  Santander  was  not  niffioient.  A  diip- 
oirner  who  has  a  lien  on  the  cargo  for  freight  or 
demtuTsge,  vAen  be  has  tlw  opportunity  of 
nokading  the  cargo,  cannot  keep  the  cargo  on  the 
■Up  and  then  cSaim  for  the  detentimi  of  the 
■hip.  (Hodeito  Pinuro  and  0>.  r.  Dapre  and 
Co.)   560 

Charter-party — Diaofaarge  of  Ca^o— Demurrage— 
"Customuy  ateamdiip  dispateh "— As  fast  as 
steamer  can  deliver " — "  According  to  caatom  of 
port " — Delay  through  uiiaToi(^bltf  causee — 
Obligaiion  of  receiver  of  cargo.-^y  a  chartw- 
party  tt  ma  provided  that  a  steamer  should  pro- 
ceed  to  London  and  there  deliver  a  cargo  of 
tiaher,  "  tbe  cargo  to  be  discharged  with  customary 
Meamuiip  diqntch,  as  fast  as  the  steamer  can 
deliver  .  .  .  aooording  to  the  custom  of  the 
port":  and  there  was  an  express  exception  in 
respect  of  delay  in  dtsdiai]^ng  the  cargo  caused 
fay  a  strike  or  lock-out.  The  vessel  arrived  at 
Lond<m  and  was  ready  to  deliver  the  cargo,  but 
the  dock  to  which  the  defendants,  the  receivers  of 
the  cargo,  directed  her  to  proceed  was  so  crowded 
that  she  could  not  enter  the  doak  for  some  days, 
and  further  deby  arose  in  obtaining  a  bwth  for 
discharging.  The  vessel  could  not  have  been  more 
QoidiT  disdiarged  elsewhere  in  Oa  port,  and  the 
defendants  used  all  reasonable  means  to  procure 
the  discha^  of  the  cargo,  which  could  not  in  the 
ciienmstances  have  been  discharged  more  quickly. 
Held,  tliat  the  obligation  of  tbe  defendants  was 
only  to  ose  all  reasonable  means  to  procure  the 
discharge  of  the  cargo  as  qujokly  as  vras  possible 
ia  the  eiroanistances,  and  that,  as  they  \»d  per- 
formed that  obligation,  they  were  not  liable  for 
demurrage.    (Hufthen  v.  Stewart  and  Co.)  S97 

<3>arter-party — Sab-charter-party— Bight  of  ship- 
owner to  sne  indorsee  of  bill  of  lading  for  fr^sU 
on  cargo  shipped  under  snb-cbarter-wty.— The 
owners  of  the  W.  diartered  her  to  O.  under  a 
dwrteri^arU,  whloh  provided  that  the  master 
rinold  «gn  Mlb  of  ladfau  as  preaeBted,  and  that 
the  charterers'  liability  sfaoula  cease  on  shipment 
of  the  cargo,  and  gave  the  shipowners  a  lien 
for  frei^t,  dead  freight,  and  demurrage.  O. 
redurtared  tha  vessel  to  H.  Ii.  under  a  diarter- 
psr^  whieh  eontained  proviiiou  rimilar  to  (he 
original  oharter-party.  H.  L.,  who  had  no  notice 
ot  the  ori^al  diarter-party,  shipped  a  cargo  in 
pnnuanee  of  the  second  eharter-party,  and  bills 
of  lading  were  ngned  hy  the  master  as  presented 
by  which  the  cargo  was  to  be  delivered  to  the  order 
or  asi^ns  of  the  shippers  on  payment  of  freight 
without  recourse  to  ihippcra  as  per  the  second 
charter-party.  Held,  that  the  bills  of  lading  were 
■gned  by  the  master  as  agent  of  the  shipowners, 
and  that  the  shipowners  wpre  entitled  to  sue  the 
indotaeca  of  the  bills  of  lading  for  the  freisht  due 
thereon.  (Wastwater  Stoanuhip  Company  Limited 
r.  T.  B.  Keale  and  Oo.)  2<6 

(^luter-party— ISme  charter  at  periodical  payments 
ia  advance— Power  reserved  to  owners  on  default 
of  payment  to  withdraw  vessel — Waiver — Estoptiel 
— ^Evidence. — ^By  a  charter-party  a  ship  was  let  for 
nine  months,  the  charterers  to  pt>y  for  the  hire  of 
the  ship  at  an  agreed  rate,  fortnightly  in  advance, 
and  in  de^ult  of  such  payment  the  owners  to  have 
the  heolty  of  withdrawing  the  ship  from  the 
service  of  Uie  diarteren.  The  ownera  were  to  pay 
the  wages  captain  and  crew,  hut  the  charterers 
were  to  pay  for  ooals,  poriHsharges,  ko.,  and  the 
e^itain  was  to  be  under  tbar  orders  and  directions 
as  regarded  nmidoyment.  After  the  charterers  had 


had  the  use  of  the  ship  for  two  months  they  made 
default  in  making  the  fortnightly  payment  due  on 
the  21st  June.  The  ship  was  then  on  a  voyage  to 
S.,  where  she  arrived  on  the  2Bth,  and  while  there 
the  oaptain  telegraphed  to  H.  to  order  the  cargo  to 
be  ready.  After  lying  two  days  at  S.  the  ship 
itarted  on  the  97th  f  or  H.  On  tha  S8(h  the 
ownen  gave  notioe  to  the  eharteren  of  their  with- 
drawal of  the  ship  by  reaaoo  of  th«  ohart«m' 
default  in  the  payment  due  on  the  Slst.  Held, 
ttiat  upon  theee  facta  there  was  no  evidence  of 
any  waiver  by  the  shipowners  of  their  right  to 
withdraw  the  vessel,  nor  of  any  conduct  on  th^ 
part  estopping  them  from  insisting  on  their  rigfrt. 
(Se  an  Arbitration  between  Tyrer  and  Co.  aiHi 
Hesaler  and  Co.)   W 

Collision — Compulsory  pilotage  in  London  district — 
Ship  carrying  paBsetigers~-Oonstant  trader.— llie 
Order  in  Council  of  the  18th  Feb.  1864,  extending 
the  exemptions  from  oompulsoiy  pilotage,  con- 
tained in  sect.  Sft  of  6  Geo.  4,  o.  lifi,  in  so  far  as  it 
deals  wiUi  ships  and  vessels  trading  to  porta 
between  Boulo^  inclusive  and  the  Baltic,  apices 
only  to  ships  and  vessds  which  are  "  constantly  " 
trading  between  such  ports.  The  words  "  ship  or 
vessel  tradins  "  are  descriptive  of  the  vessel,  and 
not  merely  of  a  parUeular  vc9«n,  and  in  order  to 
eonstitoto  a  eonstuit  trader  within  the  meaning  of 
sect.  80  and  the  Order  in  Oounidl,  it'  ii  not 
neoemry  that  a  vessel  should  be  aaohuively 
engaged  in  trading  to  ports  between  Bmdc^pie  and 
the  niltic.    (The  Cayo  BonUo.)  SBT 

Collision— Fog— Moderate  speed— Dutv  of  vessel  in 
vicinity  of  fog  to  stop  on  aearing  wnistle  forward 
of  the  beam. — There  ia  no  obligation  on  a  vessel 
not  herself  in  a  fog,  under  art.  16  of  the  B^nla- 
tions  for  Preventing  ColHsions  at  Sea,  to  go  at  a 
moderate  s^ed  on  account  of  fog  being  in  the 
vicinity.  Where  a  fog  signal  is  hMrd  forward  of 
the  beam,  the  position  of  which  is  not  ascertained, 
there  is  a  duty  under  art.  16  upon  the  vessel  hear- 
ing it  to  stop  and  navigato  with  caution  until 
duiger  is  over,  although  she  herself  may  not  be  in 
a  fog.   {The  Bernard  SaU.)   66B: 

Collision  in  dock — Dock  company — ^Foreman's  orders 
— Negligence— Costa. — ^Hie  owner*  of  a  vessel  are 
not  liable  for  a  collision  scdelf  due  to  the  improper 
orders  of  a  dock  foreman  which  those  in  chuge  of 
her  are  bound  1^  statnto  to  ob«r  and  did  properly 
obey.  Hie  owners  of  a  iteamnub  danagad  by 
eoUision  wiUi  a  barge  in  AaA  instituted  an  aetira 
in  the  City  of  London  Court  agunst  the  owners 
of  the  barge,  and  afterwards  joined  as  defendant* 
the  dock  company  to  whose  improper  ordera  the 
ovrners  of  the  h»x%6  alleged  the  oollision  was  due. 
The  dock  company  alle^  the  collision  was  due 
to  the  negligence  cX  the  ba^e.    Judgment  was 

Eiven  agamat  both  defendants,  but,  on  appeal  by 
oth,  Vaa  judgment  against  the  owners  of  the 
barge  was  set  aside.  The  court  ordered  tha  do<k 
company  to  pay  the  costs  of  the  plaintiffs  and  of 
the  succeufiu  defendants  both  in  the  court  below 
and  of  the  appeal.    {The  MytUrv-)  369 

Gravesend  Beach,  Biver  Thames— Vessel  at  anchor 
in  fairway — Bye-laws  8  and  38  of  Thames  Bye- 
laws — Proper  application  of  Bye-law  88. — iSmftK, 
that  the  oolintion  on  stoameis  and  sailing  vessels 
under  tlie  JBth  Thames  Byo-Iaw,  when  in  the  fair- 
way and  not  under  way,  to  ring  a  bell,  does  not  ■ 
apfdy  in  olear  weather.   (The  Shein.)   26CP 

Salvage  —  Apportionment  —  Special  awards  —  Non- 
navigating  portion  of  crew — Horsemen. — A  large 
steamer  carrying  pasengers,  cargo,  horses,  and 
cattle,  fell  in  dnnng  bad  weather  with  a  dis- 
masted barque  in  the  Atlantic,  and,  after  takin? 
off  her  crew  and  cutting  away  the  wreckage  of 
her  masto,  towed  her  to  the  Azores.  The  owners 
of  the  barque  in  settlement  of  the  salvage  claim 
paid  8260t  to  the  owners  of  the  steamer.  In  an 
aetbm  for  apportionment:  Held,  that  the  owners 
were  entitled  to  61751.  and  the  master  to  BOW. ; 
that  as  special  awards  and  according  to  their 
rating  those  of  the  crew  who  had  taken  off  the 
crew  of  the  barque  should  receive  160/.,  those  who 
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had  mi  am;  fche  wreckage  80(U.,  (he  hoat'a  crew 
employed  dnrii^  that  serrioe  S5t.,  and  the  boat'* 

crew  engaged  in  passing  r^pes  701. ;  and  that  of 
the  remaining  nun  of  lOSSI.  to  be  divided  rateably 
.  amongat  the  whole  crow ;  the  non-navigating  por* 
tion,  consisting  of  the  surgeon,  parser,  cooks, 
stewards,  and  stewardesses,  should  share  as  if 
imted  at  one-third  of  their  actual  rating,  and 
the  horsemen  and  foreman,  who  were  in  the  em- 
ployment of  the  owners  and  liable  to  be  called 

Tn  to  perform  duties,  at  one-third  of  the  rating 
an  A.B.  {Tht  MinneapoUt.)   283 

'.Salvage— Associated  insurance  clubs — ^Agreement  by 
owners,  as  insurers  in  clubs,  to  render  mutual 
■■aistanoe  —  Notice  to  masters  —  Arbitration  — 
Bights  ai  toaster  and  amr.—'Wban  salvage  set^ 
vieas  were  rendered  by  otm  vessel  t«  anothur,  and 
both  vessels  were  insured  in  associations  under  the 
articles  of  which  compensation  for  salvage  services 
was  to  be  mutually  settled  by  the  committees  of 
the  assodatioufl :  Held,  that  the  master  and  crew 
of  the  salving  vessel  were  not  bound  by  such  settle- 
ment^ aa  thay  were  not  parties,  and  could  not  be 
taken  to  have  acquiesced  in  it.   (The  Margerg.)...  86S 

: Salvage— Lifeboat  services — Services  rendered  by 
tug  against  wish  of  master  of  salved  vessel- 
Award.— A  French  steamship  havii^  fouled  her 
propeller  and  become  disabled  was  towed  nearly 
one  hundred  miles  into  port  by  the  steam  lifeboat 
S.  P.  and  two  togs,  tlu  F.  and  the  D. ;  and  the 
lifeboat  B.  ff.,  whidi  waa  required  by  the  rules  of 
the  National  Lifeboat  Institution  to  accompany 
iiie  B.  P.,  remained  fast  astern  of  the  steamship 
during  the  towage,  but  otherwise  rendered  no 
-  service.  The  D.  assisted  in  the  towage  at  the 
request  of  the  master  of  the  V.,  but  against  the 
wish  of  tiie  master  of  the  steamship.  The  employ- 
ment of  a  third  tug  was,  in  the  circumstances, 
reasonable  and  prudent,  but  turned  out  to  be 
'Unnecessary.  Held,  that  the  lifeboatmen  in  the 
B.  S.  and  the  tug  D.  were  entitled  to  salvage 
remuneration.  Where  a  salvor  at  the  request  of 
a  oMalvor,  but  against  the  wish  of  the  master  of 
the  Mlvad  Tesnl,  renders  salvage  servioes  in  sndi 
circumstanoes  that  they  ought  to  have  been 
aooepted,  he  ip  entitled  to  Balvage  remnneration. 
(The  AugutU  legmbn.)   858 

(Bee  tmouHCB,  Marini.) 

SOLICITOR  AND  CLIENT. 
■Commission  —  Taxation  —  Surcharge  —  I>taeIo*are  to 
dient^Independent  advice.— Solicitors  were  re- 
tained b^  O.  to  act  for  him  in  negotiating  and 
carrying  into  effect  the  purchase  of  certain  patent 
rights.  The  solicitors  had  obtained  from  the 
vendor  a  conunission  note,  under  which  they  were 
entitled  to  a  certain  eommission  in  the  event  of 
Iheir  introdnoing  a  punduuer  to  him.  This  oom- 
nii»ion  note  was  handed  to  O.  by  the  solicitors, 
and  remained  in  his  possession  for  some  days  pre- 
viously to  the  contract  of  sale  being  entered  into. 
The  purchase  was  carried  into  effect,  and  the 
solicitors,  with  the  knowledge  of  O.,  reoovraed  pay- 
ment of  21(K.  as  commission  from  tiie  vendor. 
After  this  O,  died,  and  the  solicitors  delivered  a 
bill  of  costs  to  bis  executors,  frtto  procured  an 
order  for  its  taxation,  and  sought  to  (diarge  the 
solicitors  with  the  amount  of  the  oonunission  so 
raoeived  by  them.  Held,  that  the  oeeutors  were 
not  entitled  to  treat  the  2101.  as  money  had  and 
received  by  the  solictors  to  O.'s  use,  or  m  any  way 
to  surcharge  them.   (Se  Haalam  and  Hier-Evans.)  66S 

-Oift— Bargain— Deeds— Yalidity  — Competent  and 
independent  advice.— On  the  16th  May  1900  the 
plaintiff  W.  executed  two  deeds,  by  the  first  of 
which  some  real  estate  and  other  property  was 
settled  npon  trust  for  W.  for  life,  and  tdtet  his 
death  aa  to  part  In  trust  for  hb  aon  and 
danghter,  and  as  to  one-tenth  of  the  ultimate 
residne  upon  trust  for  the  defendant  C.  his 
soUdtor.  By  the  second  deed  certain  furniture 
and  chattels  were  vested  in  trustees  for  sale,  and 
out  of  the  proeeeda  thereof  the  defendant  C.  was 
to  reoeive  600I>  The  deeds  were  prqiared  in  the 


offioe  of  the  defendant  C,  but  were  aubmitted  by 
the  plaintiff  to  A.,  an  independent  solidtor.  Held, 
that  the  plaintiff  under  the  circumstances  did  not 
have  the  conq>etent  and  independent  advice  re- 
quired, and  the  deeds  were  voidable.  On  the  14th 
March  1901  the  plaintiff  executed  a  further  deed 
supplemental  to  the  first  deed  of  the  16th  May 
1900,  whereby  the  trusts  of  the  former  deed  were 
in  effect  revoked,  and  the  plaintiff  assigned  the 
whole  of  his  property  of  every  description  present 
and  future  to  his  son  and  the  defendant  C.  upon 
trust  for  his  son  and  danghter  and  the  defendant 
0.  in  equal  shares  in  consideration  of  a  oovenant 
them  to  pay  the  ^aintiff  an  Komitj  of  MOt 
a  year  to  he  in  ere  seed  to  8001.  in  oertam  events. 
Tma  deed  was  prepared  by  the  defendant  Tarbet, 
an  ind^iendent  solidtor.  On  the  ISth  July  1001 
the  plamtiff  executed  a  further  deed  supplemental 
to  the  second  deed  of  the  16th  Hay  UOO,  whereby 
a  portion  of  the  furniture  was  to  he  purchased 
by  the  plaintiff's  daughter  at  a  valuation,  and  the 
residue  was  to  be  sold  and  tbe  proceeds  applied 
first  in  paying  2001.  to  the  plaintiff  in  lieu  of  his 
life  int»est  in  the  furniture  under  tbe  former 
deed,  and  4261.  to  the  defendant  C,  and  the  resi- 
due to  be  divided  egually  between  the  son  and  the 
dauf^ter  of  tbe  plamtiff.  This  deed  was  prepared 
by  independent  solicitors,  Tarbet  acting  on  behalf 
of  the  plaintiff.  Held,  that  the  new  scheme  carried 
out  by  the  deeds  of  1001  was  one  of  purchase  and 
sale,  and  the  plaintiff  having  deliberately,  with 
ooumeteut  and  independent  advice,  szeeoted  the 
deeds  for  raluable  connderatton,  could  not  now 
set  them  aside.   (Wright  «.  Carter.)   110 

Lien  —  Partnerabip  action  —  Receiver  —  Judgment 
creditors — Charging  orders — Property  recovered  or 
preserved — ^Priority. — In  an  action  for  dissolution 
of  partnership  a  receiver  had  been  appointed  who 
realised  the  assets  of  the  partners  and  paid  the 
money  into  court,  retaining  a  certain  sum  in  hand. 
After  the  appointment  of  the  recdver  certain 
judgment  creditors  obtained  chaiging  orders  in 
chambers  whereby  the  assets  in  or  to  come  to  the 
bands  ot  the  receiver  were  diarged  with  the  pay- 
ment of  their  judgment  debts.  The  aolidtor  who 
noted  for  the  plaintiff  in  tbe  partnership  action, 
and  also  in  defending  another  action  brought 
against  the  partners,  daimed  to  have  a  charge  in 
respect  of  bia  eosts  Incurred  in  such  aotions  <m  the 
moneys  in  court  and  in  the  hands  of  the  recdver 
as  being  property  recovered  or  preserved,  in 
priority  to  tbe  judgment  creditors.  Held,  that  the 
s<^dtor  was  entitled  to  have  such  chuge  in 
priority  to  the  judgment  creditors.  Held,  also, 
that  the  judgment  creditors  were  not  purdiasers 
for  value  without  notice  within  the  meaning  of 
sect.  28  of  the  Solidtors  Act  1800.  (Ridd  r. 
Thome.)   655 

Mortgage — ^Transfer  of  solidtor's  own  security — 
luMffident  secnrity. — In  July  1892  the  trustees  of 
an  indenture  of  settlement,  dated  the  Srd  Sapt- 
1800,  had  a  fund  al  llOOI.  for  inveatmant.  By  an 
indenture  dated  the  15th  Feb.  1877  a  sum  of  WM. 
had  been  secured,  but  part  of  the  mortgaged  pre- 
mises bad  been  sold  for  lOOOI.  Tbe  balanoe  oon- 
sisted  of  three  brick  and  stucco  houses,  held  for 
ninety-nine  years  at  a  ground  rent  of  9/.  2a.  6d. 
S.,  the  solicitor  of  the  trustees,  transferred  this 
mcn-tgage  to  the  trustees  and  received  the  llOW., 
without  explaining  what  he  was  doing.  It  was 
alleged  that  at  this  time  the  property,  which  was 
in  one  of  the  worst  districts  in  the  town,  was  only 
worth  200;.,  and  the  evidence  for  the  defence  did 
not  prove  that  it  was  worth  more  tluui  600I.  in 
1802.  S.  paid  interest  until  his  death,  and  this 
action  was  brought  by  tbe  trustees  claiming  that 
the  security  should  be  realised  and  the  balance 
made  good  by  S.'s  executor.  The  Trustee  Act  did 
not  apply,  it  was  said,  as  8.  retained  Uie  money 
and  cmvertod  it  to  his  own  use.  For  Uie 
defendant  it  was  said  tbe  claim  was  one  for 
negligence,  and  was  barred  by  the  Statute  of 
Limitations.  The  mmey  was  not  still  hdd  by  a 
trustee.  Even  if  8.  ought  to  have  had  a  valuation 
made,  his  omission  to  do  so  was  a  mere  oonmon 
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law  tort.  Held,  that  tin  property  was  now,  and 
alio  at  the  date  of  the  traiufer,  an  insufBcient 
Mcnrity  for  llOfK.,  and  that  the  adioitor  had  ttana- 
ferted  a  noozi^  beloiiguif  to  UmMlf  with  koew^ 
ledfa  that  to  take  the  aeenrity  involved  a  hreaeh  ol 
tnnt;  that  the  trustoea  Dever  knew  the  facta,  and 
that  8.  had  received  the  IKHM.  aa  caih,  and  that, 
the  defendant  admittasg  aaMta,  an  order  muat  be 
aide  for  the  realintion  of  the  securi^,  and  that 
the  d^endant  moat  make  np  the  deflcienoy  and 
pajr  tlie  Goata  of  the  action.  (Uitchinton  v. 
Spenoer.)   818 

Tariation  of  aettlement  —  I>utT  of  solicitor  — 
Independent  advice — Husband  and  wife. — By  a 
poit-naptial  settlement  made  in  1390  certain  funds, 
the  property  of  the  husband,  were  settled  subjeot 
to  the  bfe  interest  of  the  husband's  mother,  upon 
fatMt  for  the  husband  for  life,  and  after  his  death 
for  the  wife  for  life,  and,  after  the  death  of  the 
survivor,  in  trust  for  children,  and  in  default  of 
iisue  Bs  the  husband  and  wife  pointly  should 
sppoint,  or  in  default  of  snob  appomtment  as  the 
survivor  should  appoint,  and  in  default  oi  appoint* 
aeni  for  the  appellants,  W.  and  S..  abiolutelj. 
The  aolieitor  who  prefiared  the  deed,  and  was  one 
id  the  tmsteea  under  it,  was  the  faUier  of  S.,  one 
ef  the  ultimate  beneficiaries.  In  18B1  the  husband 
and  his  mother,  wiahing  to  prevent  the  poesibiUty 
of  the  wife,  if  she  mrrived,  exercising  her  power  <^ 
appointment  in  &vonr  of  a  second  huaband,  had  a 
deed  prepared  by  which  the  wife's  interest,  should 
■he  sorvtre,  was  limited  to  her  widowhood,  and 
her  power  of  appointment  was  excluded,  and  the 
hnsba&d  was  given  a  sole  power  of  appointment, 
^nis  deed  was  prepared  by  the  same  solicitor,  who 
•ttted  that  he  explained  its  effect  to  the  wife,  and 
At  wu  told  that  it  was  intended  to  correct  a 
"mifltake"  in  ttie  previous  settlement,  and 
exeeated  it  in  that  belief,  without  any  independent 
advice.  In  1393  the  husband  died  without  having 
oeioised  bis  power  of  appcnotment  and  without 
iMK.  In  UH  m  deed  waa  «xeeiited  by  iriiich  the 
widow's  intereat  waa  extended  to  m  life  interest, 
but  in  other  respects  oonflrmlng  the  deed  of  1891- 
In  1397  the  widow  married  the  respondent,  and  in 
UW  oMnmeaeed  this  action,  claiming  a  dedsration 
ttat  Um  deed  of  1891  was  not  binding  npon  h^r,  ao 
htu  it  deprived  her  of  the  power  of  app<HRtment 
eoaferred  on  bar  hv  the  deea  of  1890,  and  that  the 
deed  of  1894  was  not  binding  so  far  as  it  oon- 
faned  the  deed  of  1891.  Hdd.  that  under  the 
eirtanBtaaeea  the  deed  of  1891  must  be  set  adde. 
nraib  and  othen  v.  Bam».)  806 


STAMP  DUTT. 
(See  BEnNDE.) 


tSIATVTBS  OP  LIMITATION. 

Canholds  —  Deviie  — ^  Poaaession  —  Disability  — 
Cotertan— Blapae  of  thirty  year*— VTOl— Con- 
■bnetaon^-Os  the  2Sth  Dee.  1869  H.  H.  B.  cUed 
itttesUte  leavinga  widow,  J.  B. ;  two  daughters, 
v.  B.  (now  M.  H.)  and  Henrietta  H.  B.;  and  a 
•on,  P.  H.  B.  At  the  time  of  his  death  H.  H.  B. 
nt  possoMod  of  certain  coOThold  tenements  held 
of  the  manor  of  T.  D.  On  the  7tb  Jan.  1870  J.  B. 
wd,  having  made  a  will  on  the  6th  Jan.  1870 
sbe  gave  to  her  daughters  H.  B.  (now 
M.  H.)  and  HearieUa  H.  B.  "  ^  and  singular  the 
vsre  and  proportion  of  my  late  husband's  estate 
uat  I  take  or  to  which  I  am  entitled  on  his 
deeeise  to  be  equsllj  divided  between  them  share 
ud  Aare  alike;  and  I  alio  give  and  bequeath  to 
fV  two  a^  dw^hteta  the  lom  of  6001.  .  .  . 
<0  be  divided  between  them  share  and  share  alike, 
■ad  1  make  this  provision  for  them  in  lieu  of  the 
^^vns  freehold  and  oopybold  lands  of  my  late 
«>i^d  whidi  descend  to  my  aon  on  the  intestacy 
^i^latebndiwid."  At  the  time  of  the  death  of 
^  H.  B.  it  waa  erroneoualy  supposed  that  the 
*"RrbaUi  in  qnestioo  devolved  upon  P.  H.  B.  as 
^  wwtematyheir,  whereas,  in  f aot,  they  devolved 

rJ.  B.  M  the  eoatomary  bdr^  Acting  upon 
umnptioii,  the  adminlitrator  of  H.  H.  B., 


VAvm 

one  G.  C.  H.  (husband  of  M.  H.),  entered  into 
possesaiou  of  the  copyholds  and  expended  the  rente 
—certainly  from  the  time  of  the  death  of  J.  B., 
if  not  before — in  the  maintenance  and  education 
of  P.  H.  B.  until  he  became  of  age  in  1877 ;  and 
in  1878  handed  to  him  the  title  deeds  with  an 
account.  In  1871  a  deed  of  enfranchisement  had 
been  executed  in  favour  of  P.  H.  B.  by  the  lords 
of  the  manor  in  consideration  of  a  sum  of  1S8I-, 
expressed  to  be  paid  fay  bim.  On  the  27th  Nov. 
1890  P.  H.  B.  died,  haviiw  remained  in  possession 
of  tiie  eopjdioldt  until  his  death.  By  his  will 
P.  H.  B.  app<dnted  the  drfendaota  to  be  his 
exeoutors  and  trustees,  and  gave  all  his  real  estate 
to  them  upon  trust  for  sale  and  to  stand  possessed 
of  the  residue  for  the  benefit  of  his  nephew  and 
niece  L.  S.  H.  and  H.  I.  H.  On  the  28th  Sept. 
1900  the  plaintiffs  G.  C.  B.  and  M.  H.,  having 
discovered  that  the  copyholds  did  in  fact  devolve 
upon  J.  B.,  and  not  upon  P.  H.  B.,  brought  this 
action  againsb  the  defendants  for  a  declaration 
th^  M.  a.  waa  entitled  under  the  vrill  of  J.  B. 
to  a  moiety  of  the  copyholds.  Held,  that  the 
daintiA  were  barred  by  sect.  6  of  the  Beal 
Property  Limitation  Act  1874,  more  than  thirty 
yeara  having  elapwd  between  the  death  of  J.  B. 
and  the  commencement  of  this  action.  Semblr, 
also,  that  upon  the  true  construction  of  the  will 
the  copybolos  did  not  pass  to  H .  H.  and  Henrietta 
H.  B.,  but  devolved  upon  P.  H.  B.  (Homuell  r. 
Donning.)  S8S 

Judgment— Part  payment— Judgment  obtained  in 
England  and  sued  upon  in  foreign  country — Pay- 
ment made  under  foreign  judgment — Bight  to  sue 
for  balance  of  Bnglish  judgment. — A  part  p^- 
ment  to  take  a  case  out  of  tne  statutes  of  limita- 
tion must  be  a  part  payment  made  under  oirenm- 
stanoes  trom  which  an  admissioa  of  Uabili^  and 
a  [Homise  to  pay  the  residue  oan  be  inferred.  The 
daintiff  in  the  year  1884  obtained  against  the 
defendant,  who  was  domiciled  in  the  then  South 
African  Bepublic  (the  IVansvaal),  but  who  was 
temporarily  in  England,  a  judgment  in.  the  High 
Court  in  respect  of  money  lent,  and  in  1886  ne 
sued  the  defendant  in  the  Transvaal  courts  on 
the  BngliA  judgment,  when  the  Transvaal  court 
inquired  into  the  original  eauae  of  action  and 
gave  judgment  for  a  part  only  of  the  English 
tudgment.  The  plaiatis  took  steps  to  enforce  the 
Tnuosvaal  judgment  by  sequestration,  and  in  1889 
payment  was  made  to  the  plaintiff  of  the  whole 
amount  due  on  the  Transvaal  judgment,  and  the 
defendant's  insolvency  waa  rescinded.  In  an 
action  commenced  by  the  plaintiff  in  the  year 
1900  to  recover  the  balance  due  on  the  English 
judsment :  Held,  that  the  period  of,  lindtation 
applicable  was  the  twelve  years  limitation  in  sect. 
8  of  the  Beal  Property  Lhnitation  Act  1874,  and 
not  the  twenty  years  given  in  sect.  S  of  S  ft  4  Will. 
4,  0.  ^ ;  that  the  payment  made  to  the  plaintiff 
in  1889,  being  a  payment  made,  not  on  account  of 
the  "RngKah  judgment  obtained  in-  1884,  but  in 
satisfaction  of  the  Transvaal  judgment,  waa  not 
such  a  part  payment  as  would  take  the  case  out 
of  the  statute,  and  that  the  cause  of  action  sued 
upon  was  tjierefore  barred,  though,  if  it  had 
nob  been  barred  the  defendant  would  not  have 
been  released  bv  the  insolvency  proceedings  in 
the  Transvaal.    (Taylor  v.  Hollard.)  ...  228 

Land  Tax — Bedemption — Capital  sum  paid  for 
redemption — Yearly  sura  payable  by  way  of 
interest — Becovery  of — Lapse  of  time. — An  action 
to  recover  the  yearly  sum  parable  under  sect.  123 
of  the  Land  Tax  Redemption  Act  1802  to  the 
person  who  has  redeemed  land  tax,  by  way  of 
interest  upon  the  capital  sum  paid  for  redemption, 
is  barred  by  sect.  1  or  sect.  8  of  the  Real  Property 
Limitation  Act  1874  unless  brought  within  the  time 
thereby  limited,  eitlrar  because  it  is  "  rent " 
within  the  meanii^  of  sect.  1,  or  because  the 

Iirincipal  smn  is  a  "  sum  of  money  charged  upon 
and"  witUn  the  meaning  of  sect.  B.   (Skene  r- 
Cook.)  Sit 

Uortgage~Aduiowle^nMiit — ^Payment  of  interest 
"  by  the  person  by  whom  the  same  shall  be  payable 
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or  his  agent." — Id  lfi79  the  owner  of  a  freehold 
eatate  mortgaged  part  thereof  to  certain  trustees 
to  secure  a  loan  with  interest  at  a  specified  rate. 
The  mortga^r  obtained  the  loan  on  behalf  of  and 
it  was  received  hj  his  son,  who  limultaoeou^j 
with  the  eneutiotL  of  the  mortgage  executed  a 
bond  for  a  larger  amount  in  favour' of  &ia- father, 
conditioned  to  be  vmd  on  payment  him  to  his 
father  on  demand  of  an  amount  whush  was  pre- 
citely  the  same  as  the  mortgage  debt,  with  interest 
thereon  at  the  same  rate  a«  was  parable  under  the 
mortgage.  The  son  having  thus  beoome  bound  to 
indemnify  his  father  and  the  mortgaged  estate 
against  uie  mortgage  debt  and  interest,  it  was 
arranged  that  he  should  pay  the  interest  to  the 
mortgagees  through  his  solicitors.  Accordingly 
the  interest  was  duly  paid  in  that  way  until  1BB2. 
when  the  son  paid  the  amount  of  the  mortgage 
ddt>t  to  the  solicitors,  to  be  applied  by  them  m 
repayment  thereof.  The  solioitors  misappro- 
imated  the  money,  although  they  continued  to  pay 
the  interest  onUl  1886.  Id  the  meantime— 
namely,  in  18M-^the  mortgagor  had  conveyed  Uie 
mortgaged  eatate  to  a  punhaser  for  value  "  free 
from  incumbrances."  The  mortgagor  never  paid 
any  interest,  and  died  in  1887.  Until  the  soliotora 
failed  in  1889  they  had  acted  for  all  tb6  parties ; 
and  on  the  position  of  affairs  being  discovered  the 
mortgagees  gave  notice  to  the  purdhaasr  of  the 
mortgaged  estate  to  pay  off  the  mortgage  debt, 
hereupon  he  brought  an  action  for  a  declaration 
that,  inasmuch  as  the  mortgagor  had  paid  no 
interest,  the  mortnge  was  barred  by  the  Statutes 
<rf  liimitaUons.  The  question  was  raised  (tntrr 
alia)  whether  payment  of  interest  by  the 
mortgagor's  son  had  kept  the  roortgagfi  alive. 
Held,  that  as  between  the  father  and  the  son  the 
latter  was  bound  to  indemnify  the  former ;  that, 
atthougb  there  was  no  contract  between  the  son 
and  the  mortgagees,  there  was  a  contract  between 
the  son  and  Uie  mortgagor  to  pay  interest  on  the 
mortage  debt ;  and,  that  being  so,  that  there  had 
been  a  payment  of  interest,  which  prevented  the 
Statutes  of  Limitations  from  running.  (Bradihaw 
V.  Widdrington  and  Gust.  Widdrington  and  Cuat 
r.  Bradshaw.)  72fl 


STOCK  UXCHANQE. 
Broker  and  client — Wrongful''  cloaing  of  client's 
account — Measure  of  damages. — The  defendante, 
who  were  stockbrokers,  having  agreed  with  their 
client,  the  plaintiff,  to  carry  over  certain  shares  on 
his  behalf  to  the  next  settlement,  wrongfully 
closed  his  account  some  time  before  that  settle- 
ment. The  plaintiff  insisted  upon  the  performance 
of  the  contract,  and  after  the  date  of  (he  settle- 
ment sued  the  defendants  for  damages  for  their 
breach  of  contract.  The  defendants  contended 
that  the  damages  ought  to  be  assessed  upon  the 
prices  obtainable  at  the  time  when  th6  account 
was  closed,  in  Which  case  the  daraagM  would  be 
only  nominal.  Held,  that,  as  the  plaintiff  had  a 
ri^t  to  insist  upon  the  contract  being  performed 
at  tba  date  of  the  settlement,  the  defendants  were 
not  entitled  to  have  the  damages  assessed  upon 
the  prices  obtainable  at  the  time  when  tbe  aoeount 
was  elosed.   (Michael  r-  Ebvt  and  Co.)  474 

BITCCE8SI0N  DTTTT. 
(Bee  BEvnnn.) 

TRADE  HABK. 
"  Distinctive  word  " — "  Disentitled  to  protection  " — 
Disclaimer. — A  trade  mark  in  connection  with  jams 
was  registered  in  1887  b^  F.  and  Co.,  consiathig  of 
the  word  "  SUverpan  "  with  a  copy  of  their  written 
signature  underneath.  In  1900  some  rivals  in 
tnde  applied  that  the  register  might  be  rectified 
by  the  removal  of  the  trade  marie,  or  by  the 
addition  of  a  disci  aimer  of  any  right  by  F.  and 
Co.  to  the  exclusive  use  of  the  word  "  Silverpan." 
Held,  that  the  word  "  Silverpan  "  was  a  distinctive 
word'  within  the  meaning  of  sect.  74  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883.  and 


ought  bo  have  been  disclaimed,  and  the  mark 
was  ordered  to  be  removed  from  the  register, 
F.  and  Co.  preferring  that  course  to  the  enbr  of 
a  disclaimer.  Per  Bomer,  L.J. :  The  word  "  dia- 
tinctive"  as  used  in  sect  74  of  the  Pateata, 
Design^  and  Ttade  Ha^  Aak  1883  means  eome- 
thing  which  at  the  time  at  re^tration  is  duwen 
by  the  applicant,  and  is  prinut  faeie  suitable  when 
used,  to  distinguish  bis  goods  from  the  goods  of 
others.  Per  Oosens-Hardy,  L.J. :  Wheuier  the 
court  can  ordnr  a  discl^mer  to  be  entered  under 
■eet  74  after  the  registratxra  at  the  trade  mark  is 
ora^eled,  guare.  (Se  Faulder  and  Co.'s  Trmdt 

Infringement— Bectifieation  of  registeFr-Mai^  com- 
mon to  the  trade — Improper  use  of  words  "  tnde 
mark  " — ^Deceptive  mark. — In  an  action  by  the 
plaintiffs,  a  firm  of  brewers,  the  owners  of  two 
registered  trade  marks,  each  consisting  solely  of 
a  plain  diamond,  to  restrain  the  defendants,  also 
a  brewing  firm,  from  using  in  their  trade  a  plain 
rectilinear  ten-sided  figure  :  Held,  that  the  defen- 
dants' device  did  not  so  neariy  resemble  a  diammd 
as  to  be  calculated  to  deomve,  and  that  the  ^sin- 
tiffs'  trade  marks  had  not  been  infringed.  Upon 
motion  by  the  defendants  to  remove  the  above 
marks  from  the  register,  and  also  certain  regis- 
tered labels  of  the  plaintiffs,  all  of  which  bore 
inter  alia  the  device  of  a  diamond  with  the 
words  trade  maik  on  tiie  diamond,  sod  M  of 
which,  as  well  as  the  two  above^nsntioDed,  had 
been  rratstered  as  old  marks:  Held,  that  all 
t^e  marks  must  be  removed  from  the  register  on 
the  ground  {a)  that  the  device  of  a  diamond  was 
at  their  respective  dates  of  registration  eommon 
to  the  trade;  and  A)  ai  to  tiie  labda,  that  tlw 
words  trade  maik  oeing  on  the  diamond  alone 
rendered  them  deeeptive.  There  is  no  difference  ' 
between  marks  used  before  1876  and  marks  not 
used  before  1876,  where  they  are' rendered  decep- 
tive by  the  improper  insertion  of  tiie  words  "  trade 
mark.  (Baas,  Eateliff,  and  Gretton  Limited  v. 
Davenport  and  Sons  Brewery  Limited  and  Se 
Trade  Marks  of  Baas,  Ratcliff,  and  Gretton 
Limited.)   IM 

Old  user — Concurrent  rights — Three  mark  rule. — 
Where  it  is  sought  to  register,  by  virtue  of  the 
"  three  marie  ntle,**  a  trade  mark  alleged  to  have 
been  used  before  the  ISth  Aug.  1876,  notwithstand- 
ing  that  a  similar  old  trade  mark  is  already  on 
the  register  for  the  same  goods,  it  most  b» 
proved  that  there  was  a  snbstuitial  pubUe  user 
of  the  mark  tendered  for  registration  sufficient  to 
confer  upon  the  owner  a  concurrent  right  with 
the  owner  of  the  trade  mark  already  tenstered. 
H.,  T.,  and  Co.,  brewers,  apdied  for  leave  to 
register  a  trade  maik  for  oeer,  which  thvj 
claimed  to  have  used  since  1872,  and  which  con- 
sisted of  a  red  diamond  containing  a  representa- 
tion of  a  lion  with  a  fleur  de  Ds.  The  appUoattto 
was  opposed  by  B.  and  Co.,  brewers,  wno  were 
the  proprietors  of  a  trade  mark  registered  in  1876, 
which  consisted  of  a  red  diamond,  and  had  been 
very  extensively  used  once  several  years  prior  to 
H-,  T.,  and  Co.'s  application.  The  eridenee  as 
to  the  applicants'  user,  though  showii^  some  sales 
under  tns  mark,  was  not  satisfactory  aa  to  its 
extent.  Held  (1)  that  the  applioante'  mark  so 
nearly  resembled  the  opponents'  mark  as  to  be 
eslcnlated  to  deceive ;  (2)  that  the  applicants  had 
not  shown  a  sufficient  user  of  their  mark  to  have 
acquired  a  concurrent  right  with  the  opponente: 
(S)  that  the  opponents  could  have  obtained  an 
injunction  gainst  the  arolicants  at  the  date  of 
the  passing  of  the  Trade  Harks  Segistration  Act 
187S,  if  the  facts  had  been  brought  to  their  know- 
ledge ;  (4)  that  registration  must  be  refused  with 
coste.  (Re  Hodaon,  Tessier,  and  Co.'s  Trade 
Mark.)   18S  n. 

Rectification  of  register — Combination. — A  trade 
mark  was  registered  in  respect  of  cotton  yam  and 
sewing  cotton  not  on  spools  or  reels,  and  the 
application  steted-.  "The  essential  parUoular  of 
the  trade  mark  is  Uie  combination  of  devices,  and 
we  disclaim  any  right  to  the  exclusive  use  of  the 
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iddad  mtter,  except  in  ao  far  u  it  oonsiito  of  onr 
own  name  and  addrcH."  trade  mark  oon- 
nited  of  three  labels,  vhich  appeared  on  the 
Tteatei.  Held,  that  the  fsaential  parUoulara  were 
•ondeBtlT  atatod.  (St  A.  and  A.  Crompton  and 
Co.*!  Trade  Hark.)  6S7 

RegistTttitm  —  Invented  word  —  "  Uneeda."  —  The 
woid  "  Uneeda,"  being  merely  a  putting  togeUier 
of  three  of  the  commonest  of  common  EmgUib 
ironit,  and  a  in»peIIuiK  of  tiie  flrat  of  tnem 
withoot  a  duoge  in  the  aoand,  ia  not  "an 
invented  word"  within  sect.  10  of  Uie  Patents, 
Dedans,  and  Trade  Marks  Act  1888,  and  therefore 
cannot  be  registered  onder  the  Patenta,  Designs, 
and  Trade  Msriu  Aet  188B.  iXe  TTneeda  Trade 
Milk.)   4S9 

Btmoral— Old  nark— Distinative  word— Patented 
artid»— Name  of  article  manufactured — Onua  of 
proof. — In  1872  an  inventor  took  out  a  patent  in 
the  United  States  for  a  product  from  petroleum 
"umed  b;  me  'vaseline.  '  In  1874  he  took  out 
a  patent  in  England  for  a  similar  product  which  he 
described  as  "  a  material  which  I  term  '  vaseline.' " 
In  1877  he  registered  tlie  word  "  vaseline "  in 
fiigtasd  under  sect.  10  of  the  Trade  Harks 
Registration  Aet  187S  as  an  old  mark.  On  an 
applieatMm  to  remove  the  mark  from  the  register : 
Held  (Cotens-HaTdy,  L.J.  ditsentln^},  that  the 
lanfinage  of  both  patents  being  ambiguous,  as  it 
mtght  mean  either  that  the  name  was  given  to  the 
nhstanee  manufactured  hj  'the  inventor  or  to  the 
lubitance  made  according  to  the  process  described, 
the  onns  of  proof  was  on  the  applicant  for  tbe 
removal  of  the  trade  mark  to  show  that  it  meant 
tbe  latter;  that  be  had  not  diaobarged  that  oaos 
and  the  mark  ooriit  not  to  be  removed.  Held,  by 
Coiens-Hardy,  L.J.,  that  the  word  "  vaseline " 
vai  an  invented  word  to  describe  an  invented 
thing;  and  therefore,  as  any  one  was  at  liberty  to 
Bake  the  invented  article,  which  was  not  protectod 
br  patent  in  EiMriand,  and  at  liberty  to  call  it  by 
toe  name  attributed  to  it  by  tbe  inventor,  the  word 
ouidit  not  to  have  been  regtstored  as  a  trade  mark 
under  sect.  10  of  the  Tnde  Marka  Registration 
Act  1875  as  an  old  mark.  Per  Cozens-Hardy, 
IhJ.:  Haa  principle  apfdied  bj  Fry,  J.  in  Lmcitevm 
Uannfnetttruu/  Company  v.  Nairn  to  the 
case  of  a  patented  article  after  the  ext^ration 
of  the  patent  cannot  be  limited  to  that  ease.  (Jfe 
gwashronrii  MMmfaetaring  Gotaptwr'a  Irade 
lb(k"yaBe]ine'';JZ«Peai«on'B  Application.)    ...  66B 


TRADE  NAME. 
Binl  traders— Same  name — Goods  of  same  oil 
IGsleading  public — ^Right  to  trade  under  own 
nune—Form  of  injunction. — In  1S9S  J.  and  J.  C, 
u  old  firm  at  Coventry  dealing  in  toxtile  goods, 
vss  eoDverted  into  a  limited  company,  the  plain- 
tiffs in  this  action.  The  defendant.  J.  C,  was  one 
of  the  direetora.  He  retired  in  18M  and  set  up 
in  the  same  elasa  of  badness  at  Coventry  as 
"J.  C.  and  Co."  Held,  that  the  defendant  could 
not  be  reatratned  from  carrying  on  trade  in  his 
own  name ;  bat  he  must  take  reasonable  precau- 
tions to  clearly  distinguisb  bis  goods  from  those  of 
the  i^untifls,  and  to  prerent  the  public  being 
Bdaled  into  belief  thiat  the  business  carried  on 
by  him  was  that  of  tiie  plaintifb.  (J.  and  J.  Cash 
unnted  v.  Joseph  Cash.)   SU 


TRUSTEE. 

&eaeh  of  trust — ^Investment — Power  to  invest  on 
mortgage  in  Ireland  —  Second  mortagage  — 
Improper  investment. — Tlie  tnisteea  of  a  marriage 
■ettlement  wm  empowered  to  invest  (inter  aOa) 
on  real  securities  is  Ireland,  and  to  vary  inveat- 
nenta  with  the  consent  of  the  husband  and  wife. 
Without  the  consent  of  the  wife,  the  trustees  sold 
rtod  for  600(U.  and  invested  the  sam  of  SCOW,  on  a 
ui^  wb-roortgage  of  •  mortgage  for  U^SOZ.  on 
'uds  in  Ireland ;  tlie  latida  were  imbjeet  to  two 
Ptior  nortgiges  for  47001.  and  S40U.,  and  the 
">artgige  for  IS,UOI.  waa  lubjaot  to  two  prior  nb- 


mortgages  for  40001.  and  SURU.  The  trustees  took 
no  legal  advice  as  to  the  propriety  of  tibe  invest- 
ment. At  the  time  of  tiie  investment  the  greater 
part  of  tbe  lands  was  in  the  possession  of  the 
mortgagor,  who  let  the  same  for  grazing  purposes. 
A  great  fall  in  the  value  of  the  lands  havmg  taken 
place,  the  troatees  were  unable  to  realise  the 
mveitraent  or  to  reoorer  the  sum  of  MXKU.  Hdd, 
that  the  inveatmant  was  a  breaoh  of  toast,  and 
that  relief  ou^t  not  to  be  granted  under  seofe.  S  of 
the  Judidal  Tnisteea  Art  UOS.  (Ch^man  «. 
Browne.)   744 

Breach  of  trust — ^Moneys  employed  by  trustee  in 
trade — Proper  rate  of  interest. — If  a  trustee 
invests  trust  moneys  in  business  with  a  view  to 
benefiting  tbe  tmst  estate,  he  must  acoount  for  the 
profit  made  by  such  investment,  or  at  the  option 
of  the  et$lui  que  truMt  be  roust  acoount  for  trade 
interest— t.e.,  5  per  cent.  (Rr  Davis;  Davis  v. 
Davis,  Sander,  and  Rosenfelt.)  623 

Fiduciary  relation — Purchase  by  trustee  of  bene- 
ficiary s  interest — Inadequate  price—Concealment 
of  vuuation. — The  appellant  and  bu  brother  had 
vested  interesto  in  equal  shares  in  property  in- 
cluded in  a  settlement  and  a  will,  Kubject  to  their 
mother's  life  interest.  The  appellant  was  a  trustee 
both  under  the  settlement  and  the  will.  In  the 
life  time  of  their  mother  the  brother  offered  to 
sell  his  interest  to  the  appellant,  but  before  the 
offer  waa  acceirtied  the  motner  died.  The  brother, 
who  was  in  impecunious  circumstances,  again 
offered  to  sell  his  interest.  At  this  time  tbe  appel- 
lant had  before  him  a  valuation  of  the  trust 
eatato  which  he  did  not  disclose  to  his  brother, 
and  he  an^ed  to  parehase  his  share  at  a  prioe 
considerably  below  the  viUuation.  Tbe  brother 
aftorwards  became  bankrupt.  Held,  that  tbe 
trustee  in  the  bankruptcy  was  entitled  to  have  the 
aalo  set  aside  on  payment  to  l^e  appellant  of  the 
price  which  he  had  paid.  (Dougan  v.  Hai^her- 
Bon.)   801 

Loas  to  estate— Fraud  by  solicitor's  clerk— Tmsteea 
acting  reasonably  and  honestly — ^Liability  of  trus- 
tee.—A  trustee  living  in  the  country  employed  her 
London  solicitors  to  act  as  her  agents  in  the  trust, 
the  trust  account  being  kept  at  a  London  bank. 
The  solicitors  kept  the  cheque  and  pass  books, 
drawing  ohe^uea,  and  sending  them  to  tbe  true* 
tee  for  uer  signature  as  required.  A  cleik  to  the 
solioitora  by  fraud  oI)tainea  the  trustee's  signatore 
to  dieque*  for  12fU.,  inducing  her  to  initiaT altera- 
tions of  two  of  the  cheques  from  order  to  bearer. 

'  He  then  cashed  the  ohequea  and  absomdad.  Upon 
summons  to  make  the  trustee  reimburse  the  120Z. 
to  tbe  trust  estate :  Held,  tiiat  under  the  otrcnm- 
stances  the  trustee  had  acted  reasonably,  and  was 
not  liable  to  make  good  the  loss  to  the  estate. 
{Itt  Smith;  Smith  v.  l%ompson.)  401 

Trade  creditors — Indemnity — Defaulting  trustee— 
Subrogation. — By  his  will  made  in  1S86  a  testator 
empowered  hia  trustees  to  carry  on  his  business 
after  Us  death,  and  to  employ  nia  estate  therdn. 
Tba  trustees  carried  on  the  business  for  some 
years  and  incurred  debts.  An  action  was  brought 
by  beneficiaries  against  the  trustees  to  administer 
the  estato,  and  it  was  found  that  one  of  tbe 
trustees  was  a  defaulter.  The  master  certified 
what  debts  were  properly  incurred  by  the  defen- 
dants in  carrying  on  the  business,  and  a  summons 
was  t^en  out  in  tbe  action  by  creditors  asking 
that  the  debte  found  due  from  the  trustees  to 
them  might  be  paid  out  of  moneys  standing  in 
court)  to  the  credit  of  the  action.  Held,  that 
the  applicants  were  entitled  to  payment  out  of 
the  trust  estate,  notwithstanding  that  one  of  tbe 
trustees  was  a  defaulter.  {Re  Frith;  Newton  v. 
Rolfe.)   212 

<See  Sbttl>d  Land.) 

VACOINATrON. 
Failure  to  vaaoimto— Power  of  vaeeination  officer  to 
prosaeato  without  the  anUioril^  and  against  the 
wdar  of  gnardtana  Poww  of  justices  to  ooiqriot 
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without  proof  that  notice  ms  Mnt  to,  and  puMio 
Tuciaator  visited,  the  oliild'e  home.— A  vaocin»- 
tion  oflSoer  is  entitled,  ae  Taccinaiion  officer,  to 
praiecnte  a  parent  who  hu  failed  to  have  hie 
child  vaoeinated  aooording  to  law,  though  the 
goardione  have  not  invtructed  or  have  forbidden 
him  to  ^osecute.  In  such  a  i^oeecution  it  is  not 
a  o(»dition  precedent  to  »  oonviotion  that  tiie  vac- 
cination ataoBT  sbonid  prove  that  the  notice  to  the 
parent  and  the  visit  of  pnUio  vaccinator  to 
the  home  of  the  child  directed  by  sect.  1  (8)  of  the 
Yacoination  Act  1898  were  in  fact  sent  and  inade. 
(Uoore,  app.  v.  Keyte,  resp.)   SS2 


VENDOR  AND  PURCHJ^ER. 

Omtract  for  sale  of  lease — ^Underlease — Outstanding 
day — Declaration  of  trust. — By  an  indenture  made 
in  186S  a  lease  was  granted  to  J.  O.  P.  for  a  term 
of  ninety-nine  years  from  the  86th  Mandi  X86S  at  a 
tent  of  31. 18f .  4d.  The  lease  beoame  vested  in  H., 
who  on  the  6th  Aug.  188(1  granted  S.  H.  an  under- 
lease for  the  whole  of  the  term,  less  eleven  days, 
at  a  rent  of  121.  H.  then  mortsaged  for  the  whole 
term,  less  one  day,  of  which  there  was  a  declara- 
tion of  trust,  and  on  the  SBih  Sept.  UOC  the 
mortgagees  aold  to  W.  8.  Hm  wmaon  were  the 
legal  personal  repreientaUves  of  W.  8.,  and  the 
purchaser  had  entered  into  a  contract  to  buy  what 
was  described  in  the  particulars  as  "  an  improvud 
leasehold  ground  rent  of  81.  Ss.  8d.  arising  ont  of  a 
ground  rent  for  ISI.  amply  secured  on  propHty 
held  on  lease  .  .  .  having  fifty-three  yeus  on- 
expired  in  Haroh,  and  subject  to  an  original 
ground  rent  of  SI.  16*.  id."  The  conditions  pro- 
vided that  the  tiUe  should  commence  with  an 
indenture  of  underlease  dated  the  eth  Aug.  1886, 
and  that  the  pordiBser  should  not  question  the 
validity  of  the  onderlease,  but  sfaonld  assume  a  good 
title  was  vested  in  W.  S.  for  the  residue  of  the 
term.  The  purchaser  contended  that  he  was 
entitled  to  an  assignment  of  the  original  lease,  and 
that,  as  there  was  an  outstanding  day,  he  was 
entitled  to  a  deolaration  tiiat  the  vendor  had  not 
made  out  a  good  title,  and  to  the  return  of  his 
deposit,  'nie  vendor  said  that  he  had  only  con- 
tracted to  sell  the  term  for  which  the  ground  rent 
of  12/.  was  payable.  The  purchaser,  moreover, 
had  delivered  no  requintions,  and  it  was  submitted 
that  the  objection  was  out  of  time.  Held,  (1) 
that  the  abjection  was  not  out  of  time,  as 
the  objection  was  one  of  conveyance  and  not  of 
title ;  (2)  that  what  was  contracted  to  be  sold  was 
^e  improved  ground  rent  for  the  whole  term 
during  which  it  was  payable.  Semble,  even  if  the 
contract  had  been  to  assign  the  whole  of  the 
original  term,  the  vendor  could  have  enforced  Uie 
contraet,  as  there  was  a  declaration  of  trust  of  the 
last  day  of  the  terra.  {St  Soott  and  Eave's 
Contraot.)  617 

Contract  for  sale  of  real  estate — Delay  in  com- 
pletion— Default  of  vendor^— Specific  performance 
— Damages — Interest  on  unpaid  purchase  money. 
—By  aa  agreement  of  the  2lBt  Sept.  1900.  O. 
agreed  to  sell  to  J.  certain  real  estate  at  P.,  the 
sale  to  be  completed  on  the  SSnd  Oct.  1900.  The 
sale  was  not  in  fact  oompleted  until  the  1st  April 
1901.  This  action  was  ocmunenoed  on  the  6th 
March  1901  for  specific  performance  of  the  agree- 
ment for  sale  ana  for  damages  in  connection  with 
the  delay  in  completion  which  had  been  caused 
by  reason  of  G.'s  failure  to  take  reasonable  pains 
to  perform  his  contract  and  not  from  any  defect 
of  title.  Held,  that,  a  conwderable  part  of  the 
delay  having  arisen  from  the  defauH  of  the  vendor 
in  doing  what  he  reasonably  could  have  done  to 
fulfil  the  contract,  the  plaintiffs  were  entitled, 
in  addition  to  specific  performance,  to  reasonable 
damages,  having  regard  to  the  measure  as  laid 
down  in  Jotmtt  v.  U^lar  <87  L.  T.  Rep.  161;  6 
Ch.  Div.  1S3)  and  followed  in  Ragtd  Bristol 
Permanent  Building  Society  v.  Bomath  (67  L.  T. 
R^.  179 ;  85  Ch.  Div.  S90},  tor  the  delay  and  for 
not  having  had  vaeaot  possasrion.   (Joaea  v. 


Contract  to  buy  plot  on  building  estate— Depowt— 
Balance  to  be  paid  <m  com|rietion  of  certain  houses 
by  vendor — Non-oompletion  within  time  stipu- 
lated— Rescisnan — Right  of  purchaser  to  a  lien 
on  the  estate  for  the  deposit  against  the  asMgnee 
of  the  vendor. — By  an  agreement  between  S.  of 
the  one  part  and  ute  plaintiffs  of  the  other  pari, 
S.  asreed  to  sell  and  the  i^aintiffs  to  pnrchsse 
a  public-houBe  (Jot  for  500;.,  20U.  to  be  paid  by 
way  of  deposit,  and  the  balance  ad  soon  as  300 
houses  should  have  been  erected  <hi  the  estate;  if 
not  erected  within  two  years,  the  plaintiffs  might 
oancel  the  agreement  and  claim  the  return  of  the 
deposit  without  interest.  The  7001.  was  duly  paid. 
By  divers  mene  assignments  the  estate  came  into 
the^  hands  of  the  defendant,  who  bought  with 
notice  of  the  agreement.  Tbe  houses  were  not 
erected  within  the  stipulated  time,  and  thereupon 
the  plaintiffs  gave  notice  to  rescind  the  agreement. 
Held,  that  the  estate  was  subject  to  a  lien  for  the 
amount  of  the  deposit;  and  that  the  plaintiffs 
were  entitled  to  enforce  that  claim  against  the 
assignee  of  the  veador.  (Whitbread  and  Co. 
Limited  V.  Watt.)   S96 

Equitable  mortgage-memorandum  and  deposit  of 
title-deed»-Si^  by  mortngor— Notiae— Fn^ed 
reoeipt  aa  memorandum-purchaser  with  legal 
estate  and  possession  of  title-deeds — Priority. — 
J.  T.,  the  j>urchaser  of  two  leasdiold  houses, 
appUed  to  his  solicitor,  C.  P.,  to  find  him  4fiW.  to 
complete  his  purchase.  Hie  plaintiff,  another 
client  of  C.  P.,  found  the  money,  and  J.  T.  signed 
a  memorandum  of  deposit  in  favour  of  the  plain- 
tiff for  the  money  so  advanced  and  charged  the 
houses  comprised  in  the  title-deeds  deposited  by 
way  of  equitable  mortgage  with  the  r^«yment  of 
the  loan  with  interest.  The  title-deeds  remained 
with  C.  P.  as  plaintiff'*  solicitor.  Subsequently 
J.  T.  eontraeted  to  sell  the  two  houses  to  the 
defendant,  C.  P.  acting  as  hia  solicitor  in  the 
matter  of  the  sale.  The  abstract  of  titJe  did  not 
disclose  the  equitable  mortgage ;  but,  on  searching, 
the  defendant's  solicitors  disoovered  its  existcsiee 
and  required  the  same  to  be  disidiarged.  The  pur- 
chase was  completed,  and  an  assignment  of  the 
property  by  the  vendor  to  the  defendant  passing 
the  lesal  estate  was  executed,  and  at  the  same 
time  the  memorandum  of  deposit  with  what  pur- 
ported to  be  a  receipt  b^  the  plaintiff  for  all 
moneys  due  on  the  security  was  handed  to  the 
defendant's  solicitor  together  with  the  title-deeds. 
The  signature  to  the  receipt  was  not  that  of  the 
plaintiff,  but  a  forgery  committed  by  C.  P.  Held, 
that  the  purobasei  having  the  legal  estate  and 
possession  of  the  title-de^B  was  not  entitled  to 
hold  the  property  free  from  the  mortgage,  and 
that  the  equitable  mortgagee  was  not  deprived  of 
his  priority.    (Jared  v.  Clements.)  887 

Land  repisber— Gonditions  annexed— Modification  of 
conditions — ^Persons  "  imncipally  interested." — 
The  persons  "  principally  interested "  in  the  en- 
forcement of  conditions  annexed  to  land  regis- 
tered under  the  Land  Transfer  Acts  within  the 
meaning  of  sect.  84  of  the  Land  Transfer  Act  1876 
are  ^1  parties  who  have  bought  with  notice  of 
the  conditions  and  upon  whom  they  are  binding ; 
and  either  their  consent  must  be  obtained  to  any 
modification  of  the  conditions  or  it  must  be  proved 
to  the  satisfaction  of  the  court  that  any  such 
modification  will  be  bcoeficial  to  them.  {Ground 
Rent  Development  Company  Limited  v.  West.)  ...  4(B 

Misdescription — ^Erasure  of  name  in  mortgage  deed 
— ^Married  woman  mortgagee — Reconveyance- 
Bare  trustee. — In  a  mortgage  deed  of  freehold 
property  executed  only  by  the  mortgagees  the 
Christian  name  of  one  of  the  mortgagees  was  in- 
correct. After  execution  the  incorrect  name  was 
erased  and  the  correct  names  substituted  there- 
for. The  consideration  for  the  mortage,  bdug 
moneys  advanced  by  trustees,  was,  tnMeqnently 
to  1893,  repaid  to  the  sole  surviving  trustee,  a 
married  woman,  who  reoonveyed  the  [«operty 
to  the  mortgagors.  Upon  a  vendor  and  purchaser 
BOinmona  for  a  deeluaUui  that  a  good  title  had 
been  shown  to  the  properlgr  in  question:  Held* 
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(1)  Uttt  the  altermlion  wm  not  materUl  uid  did 
not  xToid  the  deed;  and  (8)  that  the  married 
voman  on  pajment  of  the  mortgage  money  be- 
ttme  a  han  trustee  for  tbe  mortgagors,  and  could 
therefore  cosvef  as  a  fmme  tole  under  sect.  Id 
of  the  Trustee  Act  1895.  {Se  Howgate  and 
Otbora.)   180 

Settlement— Power  of  sale  given  hj  settlement  to 
tnutees  Power  of  aale  under  Settled  Land  Acts 
(0  tenant  for  life— Conflict  between  powera — Fer- 
mu  having  powers  of  tenant  for  life — Settlement 
of  leparata  nndivided  shares — Persons  together 
constituting  tenant  for  life. — A  testator  who  died 
in  1886.  by  his  will  gave  all  his  real  and  residuary 
penonal  estate  to  trustees  upon  trust  to  stand 
pooesnd  thereof  as  to  one-fifth  part  for  each 
of  bis  four  married  dsngbters  and  for  the  chil^w 
of  a  deceased  daughter,  the  share  of  aaoh  datuhter 
to  be  retained  upon  trust  for  her  for  her  life  for 
Iwr  separate  use  without  power  of  antidpation, 
■nd  after  her  decease  as  she  should  appoint,  with 
s  gift  over,  probably,  void  for  remoteness.  By 
hii  will  Uie  testator  empowered  hia  trustees  to 
•ell  all  or  any  part  of  hb  real  and  personal 
estlte.  The  trustees  proposed  to  sell  leaseholds 
(ornun^  part  of  hia  estate.  Upon  summons  to 
determine  whether  the  ezercise  of  their  power  of 
Mle  by  the  trustees  required  the  consent  of  any 
person:  Held,  (1)  that  there  was  a  direct  con- 
flict between  the  power  given  by  the  will  to  the 
tnistees  to  sell  the  entirety  and  the  powers  of  the 
lensnts  for  life  or  the  persons  having  the  powers 
of  a  tenant  for  life  to  sell  their  shares  under  the 
Settled  Land  Acts  within  the  meaning  of  sect. 
H  (2)  of  the  SetUed  Land  Act  1882 ;  (2)  that  that 
Mdionwasai^UeKhleiiot  onlv  to  tenants  for  life, 
but  also  to  persons  having  tne  powers  of  tenants 
f«  life;  ana  (S)  that  the  tenants  for  life  of  the 
■eparate  undivided  shares  did  not  together  con- 
■titnte  the  tenant  for  life  for  the  purposes  of  the 
Settled  Land  Act  1882  within  the  meaning  of  sect. 
(  (3)  of  the  Settled  Land  Act  1884,  and  that 
eonseqaently  the  ezercise  of  the  power  of  sale 
given  to  the  trustees  by  the  wiU  required  the  con- 
mt  of  evei7  person  beneficially  interested  under 
the  will  who  was  tenant  for  life  or  entitled  to 
enrdse  the  powers  of  tenant  for  life,  within  tiie 
uesaing  of  the  Settled  Land  Acts,  of  any  shares 
ol  the  testator's  estate.  (Be  Osborne  and  Bright's 
Liouted.)   178 

liUs— Advme  fight*— Inquiry  of  tenants  as  to 
whom  they  paid  their  rent — CoDstruetive  notice. — 
A  tenant's  occnpation  is  notice  of  all  that  tenant's 
rights,  but  not  of  his  lessor's  title  or  rights ;  bat 
sctoal  knowledge  that  the  rents  are  paid  by  the 
tenants  to  some  person  whose  rmmpt  is  incon- 
ntent  with  the  tiUe  of  the  vendor  is  notice  of 
that  person's  rights.  H.  executed  a  oonveyanoe 
of  freehold  property  to  one  O.,  an  auctioneer, 
vluch  purported  to  be  made  in  consideration  of 
1S,0W.  It  was  assumed  (although  not  proved) 
that  no  part  of  the  purchase  money  waa  In  fact 
paid,  and  that  H.  remained  the  true  owner  of  the 
propertj.  The  tenants  of  the  property  continued 
to  pay  their  rents  to  W.,  a  bouse  agent  who  col- 
lected them  on  behalf  of  H.  O.  obtained  advances 
to  himself  on  the  security  of  the  property,  uid 
executed  legal  mortgages  of  it  to  the  defendants. 
The  defendants  had  no  express  notice  that  G-  was 
trustee  of  the  property  on  behalf  of  H.,  or  that 
H.  was  in  receipt  of  the  rents,  but  a  valuer,  who 
surreyed  the  property  on  their  behalf,  inquired 
of  the  tetunts  as  to  whom  they  paid  their  rents, 
uid  diseovmd  that  thev  paid  uem  to  W.  He 
vas  not,  however,  told  on  whose  behalf  W. 
received  them.  H.  and  G.  had  unce  died.  The 
plaintiff,  who  wms  H.'s  widow  and  tenant  for  life 
under  his  wiQ,  brought  an  action  against  the 
defendant*  to  have  the  conveyance  delivered  up  to 
be  eancelled.  Held,  that  it  is  not  the  duty  of  a 
purrhisLr  or  mortgagee  to  inquire  of  the  tenants 
ss  to  wtiom  they  pay  their  rents,  either  under 
sect  S  of  the  Conveyancing  Act  iSSS  or  under 
Ae  law  as  it  stood  iodapeodflntty  of  that  Aet, 
umI  the  aetioB  most  be  diseriased.  (Hunt  *. 
I«Bk.)    <S 


Will  —  Real  wtate  —  Special  executors  Qeneral 
executors. — ^A.  C.  by  his  will  appointed  certain 
executors  as  to  his  property  in  Australia  and 
certain  general  executors  of  his  will.  The  execu- 
tors entered  into  a  contract  for  the  sale  to  the 
London  County  Council  of  certain  freehold  pro- 

g!rty  in  London.  It  was  contended  by  the  London 
ounty  Ctmncil  that  under  sects.  1  and  2  (2)  of 
the  Land  Transfer  Act  1807  (60  &  61  Vict.  e.  «S) 
it  was  not  sufficient  that  the  general  executors 
alone  should  join  in  the  sale,  and  that  thev  could 
not  make  a  good  title  to  the  property.  Held,  that 
a  good  title  could  be  made  by  the  general  executors 
alone.  (Re  Cohen's  Exeoutors  and  London  County 
Coimcil.)    7S 

TOTEBS,  BEOISTRATION  OF. 
(See  BaamuTiDH  or  Yonu.) 

WATEEtCOUBSB. 

Artificial  stream— Riparian  owners— Abstraction  and 
fouling  of  water  by  superior  riparian  owner — 
Bight  by  presumed  grant  or  prescription  to  flow 
of  water  and  reasonable  enjoyment.— ^e  jplaintifls 
were  owners  of  a  mill  situate  upon  an  artmoial  cut 
or  channel,  whereby  a  certain  portion  of  the  water 
of  a  river  was  carried  from  a  point  in  its  course  for 
a  distanoe  of  about  a  mile  and  a  half  before 
rejoining  the  river.  Hie  water  in  this  channel 
passed  m«t  the  defendants'  factory  and  about  200 
yards  lower  down  a  factory  of  the  plaintiffs  closely 
adjoining  their  ndll.  The  inflow  of  water  from  the 
river  was  regulated  by  means  of  on  artificial 
structure  with  removable  boards,  which  waa,  and 
always  had  been,  under  the  control  of  the  mill- 
owner,  upon  whom  also  had  fallen  the  task  of 
keeping  Uke  bed  of  the  Out  eleon  and  dear-  The 
defendants  carried  on  at  their  fat^ry,  iriiich  was 
on  the  site  of  an  old  tannery,  the  business  of 
fellmoogers  and  akin  rug  manufacturers,  and  used 
for  the  purposes  of  their  business  the  water  coming 
down  the  artificial  channel.  The  plaintiffs  alleged 
that  the  defendants  in  the  course  of  their  business, 
by  the  washing,  soaking,  and  scouring  of  sheep 
and  other  skins  in  the  stream  alter  they  had 
been  previously  subjected  to  dyeing  processes,  ' 
and  by  returning  into  the  stream  the  effluent 
liquid  which  bad  been  used  in  the  various  processes 
of  manufacture,  polluted  and  fouled  the  stream  in 
the  cut ;  and  that  thoy  also  abstracted  water  there- 
from to  such  an  extent  as  to  seriously  interfere 
with  and  diminish  the  flow  thereof  to  the  plain- 
tiff's mill  and  factory.  The  plaiatiffs  accordingly 
brought  an  action  to  restrain  the  defendants  from 
(X)  fouling  or  polluting  the  stream  in  the  out,  (Xi 
diverting  or  abstracting  the  water,  and  (S) 
obstructing  or  diminishing  the  Sow  of  the  stream. 
Held,  that  there  had  been  an  unjustifiable  pollu- 
tion of  the  stream ;  but  that  as  to  the  abstraction  of 
water,  what  hod  been  done  by  the  defendants  had 
not  been  done  in  violation  of  the  plaintiffs'  rights 
as  riparian  owners,  there  beii^  no  evidence  that 
they  had  abstracted  any  larger  quantity  of  water 
than  was  reasonable.  (Baily  and  Co.  v.  Clark, 
Son,  and  Morland  Idmited.)   308 

WILL. 

Bequest  of  sum  "  suffiinent  to  pay  and  discharge  all 
estate  duty  " — Claim  of  limited  owner  to  charge 
settled  estates  in  respect  of  estate  duty. — A 
testator,  by  a  codicil  to  his  will  executed  after  the 
paastug  of  Uie  Finaaoe  Aet  1894,  bequeathed  to  his 
eldest  SMI,  to  whom  entailed  estates  would  {laaa  on 
the  testator's  death,  a  sum  of  money  "  sufficient  to 
pay  and  discharge  all  estate  duty  "  which  might  be 
payable  by  him.  Ilie  residuary  legatee  claimed 
that  the  legacy  was  impressed  with  a  trust  to  pay 
the  estate  duty,  and  that  the  legatee  consequently 
lost  his  right  to  recoup  himself  by  a  charge  on  the 
settled  estates  under  sect.  9  (6)  of  the  Act,  the 
object  oi  the  gift  being  to  discharge  the  estate 
duty,  and  so  to  free  the  settled  estates  from 
liability.  The  legatee,  on  the  other  hand,  claimed 
that  the  legacy  was  one  for  his  own  benefit,  being 
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a  gift  to  faim  meuured  by  the  amount  which  he 
would  have  to  pay  for  estate  duty.  Held 
(^ittentiente  SttrlinEi  L.J.),  that,  there  being  no 
wordi  indicative  of  a  desire  on  the  part  of  the 
testator  to  give  the  legatee  sbiolute  property,  the 
inferenoe  oould  not  be  drawn  that  he  uould  take 
the  legaoy  anfettered  by  any  purpote  of  the 
toBtator;  and  that  this  was  not  a  legaoy  with  a 
motive  added,  but  an  im^rative  direction,  the 

Eurpose  here,  as  distinguished  from  a  motive, 
eine  the  disoharge  of  the  estate  duty.  {Re 
HezDorough;  Savile  v.  Mexborough.)   SSI 

Construobion— Bequest  to  testator's  eon's  wife- 
Nomination— Not  lawfully  married— Misdescrip- 
tioD — Valid  bequest.— A  testator  bequeathed  a  sum 
of  BOOO!.  upon  trust  to  pay  the  income  thereof  to 
his  son  ¥.  during  his  lite,  and  after  his  deatii  to 

Say  such  income  to  his  {i.e.,  his  son's)  wife  L. 
uring  her  life.  F.  and  L.  were  not  lawfully 
married,  although  thay  repreiented  thnnwlves  and 
were  reputed  as  beinjf  eo.  F.  had  written  to  the 
testator  informing  hmi  that  he  had  married  L., 
but  the  testator  bad  not  seen  or  had  any  direct 
communioation  with  L.  ^ere  was  no  quMtion  of 
fraud  in  obtaining  the  bequest.  Held,  that  the 
beqneet  was  to  a  legatee  named  with  an  additional 
desbription  which  was  not  satisfied,  and  that  as  the 
name  desoribed  the  object  of  the  gift  with  sufficient 
oertainty,  the  additional  description  whioh  was 
untrue  would  be  rejected,  and  that  the  bequMt 
was  valid.  (Andenon  «.  JBerkley.)  448 

Constmotiion— Charitable  gift— Secret  trust— Trust 
for  benefit  of  public,  but  so  that  they  should 
aoqnire  no  rights.— A  testator,  who  died  on  the 
4th  May  1900,  by  a  codicil  to  his  will  bequeathed  a 
mnieum  and  grounds  and  also  the  sum  of  SOOl. 
per  annum,  charged  on  certain  other  of  his  estates, 
for  the  future  maintenance  of  the  museum  and 
gnmnds  to  his  eldest  son  and  his  heirs  male :  and 
directed  that  the  museum  and  grounds  should  be 
kept  in  a  good  state  of  preservation.  The  testa- 
tor also  appointed  two  persons  trustees  only  for 
the  pniposefl,  so  far  as  necessary,  in  oonneotion 
with  the  future  maintenance  of  uie  museum  and 
grounds.  The  question  was  raised  whether  the 
Sdest  WHi  was  beneficially  entitled  to  the  museum 
and  grounds,  or  whether  there  was  a  secret  trust 
in  favour  of  the  publio.  It  appeared  from  the 
aridanoe  that  the  testator  durug  his  life  laid 
out  the  grounds  and  established  the  mnienm  and 
allowed  the  pubHo  to  have  access  thereto  under 
certain  restrictions,  free  of  charge,  always,  how- 
ever, reserving  hit  private  rights  and  nis  right 
to  close  the  museum  and  grouods  against  the 
public,  it  alio  appeared  that  the  testator  in- 
formed his  son  of  nis  wish  that  the  museum  and 
groondi  should  be  maintained  and  the  public 
allowed  access  thereto,  and  that  the  son  accepted 
the  gift  with  that  knowledge;  but  that  the  testa- 
tor always  intisted  tlxat  the  publio  were  to  aoqnire 
no  rights.  Held,  that  the  intention  of  the  testator 
was  that  the  museum  and  grounds  should  go  as 
part  of  his  estate,  the  maintaining  thereof  by  his 
eldest  son  to  be  done  voluntarily  and  distinct 
from  the  wish  of  the  testator  from  whom  he  took 
the  property ;  that  this  gift  was  absolutely  incon- 
sistent with  a  secret  trust;  and  that  the  terms 
of  the  gtft  did  not  create  a  charitable  (nut.  (Be 
Fitt-Biven;  Bcott.tr-  FittrBivers.)   6 

Construction — Charitable  legacy — Gift  to  institution 
which  never  existed — General  charitable  intention. 
—A  testatrix  made  bequests  to  charitable  institu- 
tions for  the  blind,  orphans,  deaf  and  dumb,  sick, 
kt.,  and,  amongst  them,  to  "  the  Home  for  the 
Homeless,  87,  Bed  Idon-square,  London."  She 
declared  that  in  the  event  of  any  question  uising 
as  to  the- designation  of  any  of  the  charitable 
institutioiu  thereinbefore  mentioned,  or  of  any 
doabt  existing  as  to  which  one  of  two  or  more 
of  snoh  institutions  it  was  intended  to  benefit, 
the  decision  should  rest  absolutely  with  her  execu- 
tor; and  she  directed  that  the  residue  of  her 
estate  should  be  divided  ratcablv  amongst  "the 
various  charitable  institutions  wnich  arc  benefl- 
Qtaries  under  this  instrument."  At  the  date  of 


the  will  there  was  not,  and  there  never  had  pre- 
viously been,  in  London  any  oharitable  institution 
known  as  "  the  Home  for  the  Homeless."  Held, 
that  there  was  sufficient  on  the  face  of  the  will 
to  show  a  general  charitable  mtention  on  the 
part  of  the  testatrix,  and  that  the  legaey  did 
not  lapse.  Held,  also,  that  the  lesidne  was  to  be 
divided  rateably  among  the  institutioas  named  in 
Uie  will,  which  did  exist,  tncloding  the  instttution 
or  authority  whioh  would  miminTittr  the  laga«y 
in  question.  (Jle  Davis;  Haanwi  «.  HiUyer.)  ...  sn 
Construction — ExoepUon  of  eldest  son  toe  time  being 
entitled  to  possession  of  specified  estate — Sale  of 
specified  estate  before  death  of  the  testator. — ^A 
testator  by  his  will,  made  in  181(6,  devised  his  real 
estate  to  A.  for  life,  wiUi  renudnder  to  every  son 
and  stHis  of  A.  bom  in  the  testator's  lifetime  or 
in  due  time  after,  other  than  and  except  an  eldest 
or  only  son  for  the  time  being  entitled  to  tiie 
possession  or  to  the  receipt  of  the  rents,  issues, 
and  profits  of  certain  estates  at  C,  after  the 
decease  of  A.  as  tenant  for  life,  or  for  any  greater 
estate  or  interest.  A.'s  eldest  son  on  ooming  of 
sge  beoame  entitled  as  tenant  in  tail  on  A.'s  death 
to  the  C.  estates.  In  UW  he  joined  A.  in 
executing  a  disentailing  deed,  under  which  the  C. 
estates  were  sold,  and  the  purehaae  money  received 
by  trustees  upon  trusts  under  whioh  he  took 
certain  benefits.  He  afterwards  became  bankrupt, 
and  his  interest  under  the  trust  was  purchased  oy 
A.,  who  subsequently  died.  The  testator  died  in 
1S7S.  Held,  that  the  words  of  the  exception  must 
be  ctKistnied  according  to  their  ordinary  and 
natural  meaning,  and  as  at  the  death  of  the 
testator  A.'s  eldest  son  was  not  entitled  either  to 
the  possession  or  the  rente  and  profits  of  the  C. 
estates,  he  was  not  excluded  from  taking  under  the 
will.  (Law  Union  and  Crown  Insurance  Onnpaiiy 
«.  HUl  and  another.)   778 

Conatniction  —  "  Furniture  and  other  personal 
effects "  —  Effects  connected  with  business  — 
Tenant's  fixtures. — A  testator,  who  carried  on  the 
R.  Hotel  as  a  yearly  tenant  and  resided  on  the 
premises,  bequeathed  "  all  the  furniture  and  other 
personal  effects  belonging  to  me  and  which  at  the 
date  of  my  death  are  at  the  R.  Hotel  aforesaid  " 
to  W.  Held,  that  all  the  furniture  and  personal 
effects  at  B.  Hotel,  whether  used  in  oonneotion 
with  the  business  or  not,  passed  to  W.,  but  not  the 
tenant's  flztures.  (Be  Seton  Smith;  Bnmard  v. 
Waits.)    :    32S 

Construction — Gift  of  income  of  rnddue  to  children 
for  life  subject  to  annuity  to  widow — Death  of 
widow — ^Advances — Hotchpot— Interest  on  ad- 
vances.— A  testator  by  his  will  and  codicil,  dated  the 
6th  May;  1880  and  the  12th  July  1882  respectively, 
after  giving  oertainlegacieB,  devised  and  bequeathed 
his  residuarv  estate  to  trustees  upaa  trust  to 
pay  out  of  uie  income  thereof  the  snnnal  sum  of 
20001.  to  his  widow  during  her  life  and,  subject 
thereto,  to  divide  the  residuary  estate  into  as 
many  shares  as  there  should  be  children  living 
at  his  death,  and  to  pay  the  m^n"*!  income  of 
such  shares  to  his  chilormi ;  snd  then  upon  trusts 
therein  expressed.  The  testator  provided  that,  as 
to  certain  advanoes  already  made  to  some  of  hie 
children,  and  as  to  any  future  advances  to  his 
children  exceedlug  at  any  one  time  the  sum  of 
lOOOf.,  these  advances  should  be  treated  as  ei^tal 
of  the  original  shares,  and  be  brought  into  hotch- 
pot and  accounted  for  accordingly.  The  tMtator 
died  on  the  8rd  July  1887,  and  left  surviving  liim 
six  children;  of  whom  three  had  reoeived  ad- 
vances, and  tlwee  had  not.  The  widow  died  in 
March  1900.  Held,  that,  in  bringing  the  advances 
into  hotchpot  for  the  purpose  of  determining  the 
respective  shares  of  the  six  children,  the  shares 
of  the  advanced  children  must  re^tectively  be 
debited  with  4  per  cent,  on  the  amount  of  their 
respective  advances  from  the  testator's  death  down 
to  the  time  when  the  estate  ought,  or  should  be 
deemed,  to  have  been  divided.  {Jte  Hargreaves; 
Hargreaves  v.  Hargreaves.)    43 

Construction — Gift  of  income  to  two  persons  "  so 
that  eaob  shfUl  receive  half  during  their  l^es"— 
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Gift  orer— Death  of  one  peiwni — Implied  sift  to 
tbe  other.— B7  hi*  will  »  testator  nve  tlie  income 
of  hii  residuary  e*tat«  to  E.  W.  6.  and  H.  H.  O. 
"in  equal  parta — that  is  to  aa.j,  that  thej  ahall 
eMh  reo^Ta  the  half  amount  of  ue  intarest  daring 
their  natml  Uvea."  After  "their  deathi"  tbe 
iBconie  wu  given  over  to  other  pereona.  Held, 
tint  oa  the  death  of  E.  W.  0-,  H.  H.  O.  took  by 
tmplieation  the  income  of  the  whole  fond  during 
her  life.        Telfair;  Oarriooh  v.  Barclay.)  406 

Coortmctuw— Gift  to  A.  and  B.  and  th«  children 
of  C-Gift  divivbla  into  tiiirda— No  clau  gift.— 
By  hit  will,  dated  the  7th  Jane  1870,  a  testator 
bequeathed  his  residuary  personal  estate  to 
tnuteei  upon  trust  for  sale  and  conversian  and 
apoQ  certain  trusts  for  the  benefit  of  his  daughter 
for  life,  and  for  her  issue  (all  of  which  trusts 
failed),  and  the  will  then  continued  as  follows: 
"Aad  in  case  there  diall  be  no  ohild  of  my  said 
daughter  who  being  male  shall  attain  the  age  of 
t«eBly-<nia  years,  or  beins  female  shall  attain 
that  age  or  marry,  then  I  direct  and  declare  that 
nid  tnutees  or  trustee  shall  stand  possessed 
of  the  said  residuary  trust  fund  in  trust  for 
the  fsid  George  Barker,  his  sister,  Ustt  Barker, 
and  the  children  now  hving  of  the  sata  Bichard 
Hollings  who  being  male  uall  live  to  attain  the 
age  of  twenty-oi»  years,  or  being  female  ah^l  live 
to  attahi  that  age  or  marry,  and  if  mqre  than 
one  in  e^oal  shana,  the  dtare  or  shares  1^  any  of 
than  bemg  female  to  be  for  her  or  their  sole  and 
leparste  use."  Tbe  testator  died  on  the  26th  June 
1^.  There  were  four  chiidren  of  Bichard  Hol- 
liiigi  livii^  at  the  date  of  the  death  of  the 
teetatiw,  all  of  whom  attained  the  age  of  twen^- 
one  yevs.  Farwell,  J.  was  of  opinion  that  the 
^  was  a  class  gift  within  the  meaning  of 
BODHr  L.J.  in  Uie  judgment  of  the  Court  of 
Appesl  in  Be  Uott ;  Kmoaburp  r.  Walter  (81  L.  T. 
Bep.  U»;  (UN)  S  Cb.  S14),  and  accordinglv  his 
licnahip  decided  that  the  words  "  who  Being 
male  .  .  .  separate  use "  referred  as  much  to 
George  and  Mary  Barker  as  to  the  children  of 
Bidiud  Hollings.  Tbe  learned  judge  therefore 
inade  a  declaration  that  the  investments  represent' 
ing  the  residuary  trust  fond  were  divisible  into 
ecpisl  sixths  between  George  and  Mary  Barker 
and  the  children  of  Richard  Hollings.  On  ajmeal : 
Held  (diaimtiente  Stirling,  Ii.J.),  that  the  mten- 
tioD  ot  the  testator  was  Uiat  the  inveatments 
reiffesenting  the  tesidiurf  trust  fund  sbonld  be 
divided  into  e^ual  thinta  (one  of  such  thirds 
wing  again  divinble  into  fourths)  between  George 
Bsiker,  Mary  Barker,  and  the  oldldren  of  Bichud 
Hollings:  that  those  persons  did  not  eooatituta 
a  class,  they  not  being  united  or  oonnected  by 
any  common  tie ;  and  that  tbe  gift  was  therefore 
not  a  class  gift-   (Capes  o.  Dalton.)  1S9 

CoutmctioD— Gift  to  children— Gift  over  on  death 
eoopled  with  a  contingency— Besiduary  estate— 
IMmting  clause — "Die  leaving  issue" — Period  of 
deteasibility.— A  testator  who  died  in  Jan.  1900, 
by  his  wm,  dated  in  Dec.  1889,  devised  and  be- 
qoeathed  his  residuary  estate  upon  trust  for  bis 
widow  for  lifts  or  widowhood,  and  after  her  deoeaae 
or  second  maniage  to  M>ply  Uie  income  in  (V  to- 
wards the  maintenanoe,  educatiou,  and  advanct:- 
nteni  of  his  children  until  the  youngest  who 
ihonld  be  living  should  attain  the  age  of  twenty- 
one  years  or,  being  a  daughter,  should  attain  that 
ago  ot  marry.  Subject  to  the  trusts  and  powers 
thereinbefore  contained  the  testator  directed  that 
the  trust  fund  and  the  income  thcruof  and  all 
accumulations  of  inoome,  or  so  much  thereof  as 
shonld  not  haTs  beoone  Tested  or  been  applied 
ponnaat  to  bis  will  should  be  bdd  in  trust  "for 
all  my  children,  who  being  a  son  or  sons  shall 
attsin  the  age  of  twenty-one  yean,  or  being  a 
danghtor  or  dau^iters  wiall  attain  that  age  or 
l^oriy,  to  whom  1  give  and  bequeath  my  residuary 
^  and  pcrscmal  estate  in  equal  shares.  I  direct 
that  if  sny  of  my  idiildren  slull  die  leaving  issue, 
^di  issue  sluU  take  his  or  her  deceased  parent's 
nre  sqially  as  tenants  in  comnwn."  Held,  that 
ware  was  aotfaiiig  in  the  context  of  this  will  to 
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nrovesii  tile  rule  laid  down  by  tbe  House  of  Lords 

tn  O'Mahoney  v.  Bvrdett  (31  L.  T.  B^.  705 ;  L. 
Bep.  7  E.  &  I.  App.  S88)  from  aj^ying ;  and  that, 
therefore,  Uie  children  who  survived  the  testator 
would  only  become  entitled  to  vested  indefeasible 
interests  if  and  when  they  ahould  die  wtthonl 
leaving  issue.  (.Re  Schnadhorsb;  Sandkuhl  «. 
Bohnadhonts)  420 

Construction — Gift  to  widow — Gift  over  of  balanoe, 
"  if  any,"  of  money. — ^A  testator  bequeathed  the 
residue  of  his  estate  to  his  wife  for  tier  sole  use 
and  benefit  ao  long  as  she  should  remain  his 
widow.  In  the  event  of  her  remarriage  he  directed 
that  the  balanoe,  if  any,  of  money  and  farm  stock 
left,  not  to  exceed  400^,  should  be  divided  between 
his  brothers  and  sisters.  Held,  that  the  widow 
took  absolutely  except  as  to  a  sum  of  400Z.,  which 
went  over  upon  her  marrjring  again,  in  the  event 
of  there  bemg  a  balanoe  of  unexpended  tesidne 
to  that  amount  tta  the  d«r  of  her  second  nuriiage. 
(Be  Rowland;  Jones  v.  Rowland.)   7B 

Conatnietion— Heirlooma '  Bottlament— Absolute  in- 
tnert— Chattels  io  descend  as  heirlooms  "as 
far  as  the  rules  of  law  and  equity  will  permit." — 
A  testatrix,  who  died  in  Uct.  1891,  by  her  will, 
dated  in  May  1891,  bequeathed  certain  jewellery 
to  her  son  until  he  rikoiud  die,  and  after  his  death 
to  each  and  every  of  the  persons  who  should  in 
turn  succeed  to  the  title  and  dignity  of  Viscount 
H.,  or  any  other  title  or  dignity  which  might  be 
granted  to  or  asaumed  by  any  person  for  tbe  time 
being  enliUed  to  the  title  and  dignity  of  Viscount 
H.,  severally  and  succemvely  as  ihey  should  in 
turn  succeed  lo  such  tiUe  and  dignity,  her  iuteu- 
tion  being  that  the  joweilery  should  "  descend  as 
iieirlooms  as  far  as  the  rule*  of  law  and  equity  will 
permit."  The  son  survived  the  testatrix,  ana 
entered  into  possession  of  the  ohattela  He  died 
in  March  1890,  being  bucoeeded  in  the  title  by  his 
son,  who  thus  beoame  fourth  Viscount  H.  He 
married,  but  liad  not  any  issue.  The  heir-presump- 
tive bo  the  title  was  one  of  the  brothere,  who  was 
unmarried.  The  question  waa  whether  the  fourth 
Viscount  H.  was  entitled  absolutely,  or  for  life 
only,  or  otherwise  to  tbe  ohattela  bequeathed  by 
the  testatrix  to  descend  as  hairiooma  with  the  title 
of  Viscount  H.  Held,  that  tbe  fourth  Visoount 
H.  was  entitled  absolntdy  to  the  ehattel*.  (Re 
HUl;  Hill  V.  Hill.)    1«,  336 

Direction  to  pay  debts — Executor  according  to  the 
teooi^-Consent  of  residuary  legatee — Grant  of  pro- 
late.— A  testiM^x  by  her  will  directed  G.  to  p^ 
all  her  just  debts  and  made  M.  her  residuary  legai- 
t«c.  G.  applied  for  probate  of  the  will  as  executor 
according  to  the  teuor.  This  was  refused  in  the 
registry  on  the  ground  that  the  person  who  claims 
to  be  executor  aooording  to  the  tenor  must  not 
only  have  some  duty  to  perform,  but  there  must 
also  be  a  gift  to  him.  On  application  to  the  court, 
and  with  the  consent  of  the  residuary  legatee,  the 
grant  was  made.    (In  the  Goods  of  tamehi.  Cook.)  687 

Gift  to  females  with  restraint  on  ontioipation— Rule 
against  perpetuities— Restraint  on  anticipation 
valid  as  to  shares  of  females  bom  in  the  tes- 
tator's lifetime  though  void  as  to  shares  of  those 
bom  afterwards.— A  testator  who  had  vested 
property  in  trustees  upon  trust  for  his  daughters 
tor  life  with  remainder  for  lh«r  children  directed 
that  the  provisions  for  his  daughters  and  their 
ohildrtjn,  being  females,  should  bu  for  their  respec- 
tive separate  use  without  power  of  anticipatiott.  . 
Held,  that  the  restraint  on  anticipation  impoand 
on  tho  shares  of  the  female  children  of  the  tes- 
tator's daugiiters  was  valid  as  to  the  sharea  of 
those  bom  in  the  testator's  lifetime,  though  void 
as  to  the  shares  of  those  bom  afterwards.  (Be 
Femeley's  Truats.)  413 

Limitation  to  "  right  heirs  "  of  testator— Co-heiresses 
—Joint  tenancy  or  ooparcenaiy.— By  virtue  of 
sect.  3  of  the  Inheritance  Act  1833,  where  property 
is  devised  to  the  testator's  "  right  heirs,"  his  heir- 
at-law  takes  the  property  as  devisee  and  not  by 
descent.  If  the  testator  leavus  co-heiresses  they 
will  take  under  the  devise  as  joint  tenants  and^vot 
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am  otvonsenen,  u  ooparoanaiT  is  mn  incident  of 
ui  eetato  taken  hj  descent,  and  not  of  an  estate 
takra  b7  parchaee.    (Owea  v.  Oibbons.)   671 

Portions  —  Mortgaffe  —  Legal  charge  —  Eqtiitable 
charge — Prioriby. — A  testator  by  hu  will  charged 
all  his  real  estate  with  payment  of  three  portions 
to  the  children  of  each  of  bis  three  daughters. 
Two  of  the  portions  having  become  raisable,  under 
an  order  of  the  court  the  whole  of  the  testator's 
real  estate  was  mortgaged,  subject  to  any  charges 
subsisting  thereon  under  the  will,  to  raise  the  two 
portions.  The  third  portion  had  not  yet  become 
raisable.  Upon  action  brought  by  the  mort^gee 
to  determine  the  respective  priorities:  Held,  t£at 
the  third  portion,  aitnough  as  yet  only  chuged  in 
equity,  ranked  pari  poMu  with  the  mortgagee's 
legal  charge.   (Nightingale  v.  Beynolde.)   71^ 

Power— Harried  woman— Will— OenenU  power- 
Administration  with  the  will  annexed. — A  married 
woman,  who  died  during  her  husband's  lifetime, 
had  a  general  power  of  appointment  over  a  fund 
of  personalty,  in  which  the  husband  had  »  life 
interest.  In  exenase  of  that  power  she  by  will 
appointed  the  fund  to  her  brother  and  sister  upon 
trust  to  pay  a  legacy,  and  divide  the  residue 
among  certain  persons,  and  she  appointed  her 
brother  and  sister  executor  ami  executrix.  Tha 
wife  died  in  1882,  the  husband  died  in  ISOO,  and 
the  brother  and  sister  died  without  proving  the 
will.  Letters  of  administration  were  granted  on 
the  31st  May  1900.  The  question  raised  was 
whether  the  administrator  could  give  a  good 
receipt  for  the  appointed  fund.  Held,  that  the 
adnunistrator  could  give  a  good  receipt.  {Be 
Peacock;  Kelcoy  r.  Harrison.)  414 

Power  of  appointment— Bemotenesa—Bleotion — 
Covenant  to  exercise  power  in  a  particular  way — 
Costs.— By  his  will,  made  in  186S,  W.  B.  gave 
property  upon  trust  for  his  son  A.  B.,  and  his 
children  or  issue  as  A.  B.  should  by  will  appoint, 
and,  in  default  of  appointment,  for  the  children 
equally.  A.  B.  in  18d3,  on  his  second  marriage, 
oovenanted  with  the  trustees  of  his  marriage  Mfe- 
tlemrat  to  exercise  the  power  in  the  manner 
therein  expressed.  By  his  will  A.  B.,  in  exercise 
of  the  power,  made  an  oppointment  in  favour  of 
his  son  A.  £.  B.  for  life,  snd  at  A.  E.  B.'s  decease 
for  his  children  then  living,  and  a  similar  ai^oint- 
ment  in  favour  of  his  daughter  O.  for  life,  and  for 
her  children.  The  appointment  subsequent  to  the 
life  interest  being  void  for  remoteness:  Held, 
that  the  plaintiff  A.  E.  B.  and  the  daughter  G. 
were  bound  to  elect  as  between  their  life  interest 
in  the  property  of  A.  B.  and  the  properly  which 
would  devolve  on  them  in  default  of  appointment ; 
the  covenant  to  exercise  the  power  of  appointment 
in  a  particular  way  was  void ;  and  the  costs  of 
all  parties  would  be  allowed  out  of  the  estate, 
"as  between  solicitor  and  client."  Those  words 
were  still  ucoessarr,  notwithstanding  role  10  of 
the  Bnlei  of  Court  1M2.  (Jle  Bradshav;  Brad- 
shaw  V.  Bradshaw.)   SSS 

Presumption  of  death  —  Legatee — Disappearance 
nine  months  before  testator's  death — ^Not  since 
heard  of — Elapse  of  nine  years. — ^By  his  will  D.  B. 
gave  his  residuary  estate  to  trustees  upon  trust  for 
sale  and  conversion,  and  to  divide  Uie  proceeds 
into  as  many  ahares  as  he  should  have  children 
who  should  be  living  at  the  date  of  his  death,  or 
should  have  died  in  his  lifetime  leaving  children 
living  at  his  death,  and  to  appropriate  one  share 
to  each  child  respectively.  On  the  26th  June  1893 
D.  B.  died.  D.  B.  had  had  thirteen  children,  of 
iriiom  twelve  were  living  at  his  death.  The 
remaining  one,  P.  D.  B.,  had  not  been  heard  of 
since  the  Ist  Sept.  1892.  On  a  summons  being 
taken  out  by  the  trusteee  of  D.  B.'b  will  to  deter- 
mine in  what  manner  the  share,  to  which  P.  D.  B. 
would  have  been  entitled  if  alive  at  the  testator's 
death,  should  be  dealt  with,  the  court  held  upon 
the  evidenoe  that  P.  D.  B.  must  be  presumed  to 
be  dead,  and  directed  that,  in  the  abaenoe  of 
evidence  to  show  that  P.  D.  B.  was  alive  at  the 
death  of  the  testator,  the  share  should  be  divided 
by  the  trustees  upon  the  footing  that  P.  D.  B. 
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did  not  survive  the  testator.  (Be  B&ajitadn; 
Neville  r.  Benjamin.)  387 

Probate — Codicil — Earlier  will — Reference  to  des- 
troyed will — Probate  omitting  referenoe. — ^A  testa- 
tor executed  a  will  and  two  codicils  thereto.  Upon 
the  execution  of  a  later  will  the  first  three 
documents  were  destroyed.  Subtequratly  one 
codicil  was  executed  which  was  expreoly  declared 
to  be  a  codidl  of  the  leeond  irill,  and  afterwards 
another  codicil  which  referred  to  the  earlier  des- 
troyed will  and  codidla.  Upon  motion  by  the 
executors  probate  was  granted  of  the  second  will 
and  the  two  cotUoils  subsequently  executed,  omit- 
ting from  the  latter  of  the  two  eodictb  the  words 
referring  to  the  former  destroyed  will  and  oodieila. 
(In  the  Goods  of  Alfred  Beade.)   9S8 

Probate — Grant — Aotion  for  revooation  on  ground 
of  fraud — Staying  proceedings — Bet  jttdieata 
— Jurisdiction  of  court. — ^Although  the  oo\tft 
ought  to  treat  a*  frivolous  and  vexatious 
any  cause  of  action  in  support  of  which 
the  plaintiff  does  not  produce  evidence  of 
facts  discovered  since  the  judgment  which 
raise  a  reasonable  probability  of  the  action 
succeeding,  vet  it  cannot  be  laid  down  as  a  hard 
and  fast  rule  that  the  evidence  thus  produced 
must  be  of  such  a  ofaaraeter  that  it  would  be 
evidence  in  the  aotion  itself.  If  the  faota  sliced 
to  have  been  discovered  are  so  evidenoed  and  so 
material  as  to  make  it  reasonably  probable  that 
the  aotion  will  succeed,  the  action  ought  not  to  be 
stayed.  Where  an  action  is  an  independent  pro- 
ceeding to  set  aside  a  jodgment  on  the  ground 
that  it  was  obtained  by  fraud.  It  is  maintainable 
when  that  judgment  has  been  procured  by  the 
fraud  of  a  puty  to  the  action.  But  a  mere 
general  allegation  of  firaud,  without  particulars, 
cannot  avail.  The  limitation  that  a  juagment  oau 
only  be  set  aside,  if  at  all,  against  those  who  pro- 
cured it  by  fraud,  does  not  apply  to  a  probate 
action,  the  will  being  either  good  or  bad  against 
all  the  world.  The  plaintiff  m  an  action  against 
executors  claimed,  on  the  ground  of  fraud,  to 
revoke  the  probata  of  a  will  which  had  been 
decreed  to  have  been  proved  in  solemn  form  of 
law.  Hie  d^endanta  moved  to  stay  the  prooaed- 
ings  and  to  dismiss  Uie  action.  Held,  that  the 
evidence  of  the  alleged  fraud  was  insufficient;  and 
that,  therefore,  -the  aotion  ought  to  be  stayed  as 
being  frivoloos  and  vexatious,  and  the  statement 
of  owim  strndc  out  as  disclosing  no  cause  of  action. 
(Birch  V.  Birch.)   118,  384 

Probate — Soldier's  will — 7n  expeditume — Letter  to 
friend— Mobilisation.— A  soldier  is  held  to  be  in 
actual  militarr  service  as  soon  as  the  order  for 
mobilisation  has  been  given.  If,  therefore,  a 
letter  is  vrritten  after  the  order  for  mobilisation, 
and  such  letter  can  be  construed  as  a  testa- 
mentary document,  the  court  will  hold  it  to  be  a 
valid  soldier's  will,  even  though  the  letter  itself 
contains  an  intimation  of  an  intention  to  draw 
up  a  more  format  document  at  a  later  period, 
(ui  the  Goods  of  William  Knee;  Oattwiud  v. 
Knee.)   Ut 

Probate— Soldier's  will— Letter —The  privilege  of 
making  a  viUid  soldier's  will  is  not  dependent 
upon  tne  military  position  or  the  education  of  the 
testator.    (In  the  Goods  of  May ;  May  «.  Hay.)  ...  UO 

Probate— Testatrix  not  of  sound  disposing  mind- 
Will  pronounced  against — Executors  and  resi- 
duary legatees— Costs — Practice. — Where  execu- 
tors, who  are  also  residuary  legatees,  propound 
the  will  of  a  testatrix  who  is  afterwards  found  by 
a  jury  not  to  have  been  of  sound  testamentaiv 
capacity  at  the  date  of  the  execution  of  the  will, 
and  the  executors  themselves  hare  bad  every 
opportunity  of  forming  an  opinion  as  to  her 
testamentary  capacity  and  have  been  fully  conver- 
sant with  her  affairm,  the  court  will  not  interfere 
with  the  general  rule  that  casta  should  follow  the 
event,  and  the  executors  will  be  ordered  to  pay 
the  costs  of  the  defendant.  They  will  not,  how- 
ever, be  called  upon  to  pay  the  costs  of  any  of  the 
parties  cited,  if  the  interests  of  such  parties  are 
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pmetiealljr  ideDtieal  wiUi  those  of  the  defendant. 

(Tw»t  ud  others  v.  Tye.)  26ft 

Prolate— Two  wills — Power  of  appointment — Exer- 
tm  by  wiU— fiubsequent  will — ^No  clau»  of  re- 
Toettioit— No  reference  to  power — By  what  words 
powvr  held  to  be  raercited — Imfdied  rerocation. 
—A  testator  made  a  will,  reciting  therein  a  power 
of  ^^intmenb,  and  purporting  to  exercise  that 
power.  He  subsequenUy  made  a  teoond  will.  Ihe 
■nond  will  contained  no  clause  of  revocation,  and 
DO  reference  to  the  power,  but  the  testator  pur- 
ported to  "  gire,  dense,  beqneatlt,  and  appomt," 
id  Us  real  and  penmal  estate.  It  was  held, 
Oder  the  dreunntaneea  of  the  ease,  that  the 
power  was  sufficiently  exercised  by  the  use  of  the 
votd  "appoint,"  and  that  the  first  will  was.  by 
implication,  revoked  by  the  second.      (Kent  v. 

Kent  and  others.j  6S6 

Kcsl  estate — Devise — Condition  precedent — Condi- 
lion  subsequent — "  To  take  and  use  the  name  of 
Greenwood  only" — DeaUi — Insanity — Act  of  God 
-Inposability.— The  testator  J.  N.  U.  by  his  will 
denied  his  rml  estate  to  trustees  upon  trust  for 
hit  dsn^ier  J.  O.  during  her  life ;  and,  after  her 
deoease,  for  the  children  or  remoter  issue  bom 
in  the  lifetime  of  J.  G.  in  such  shares  as  J.  O. 
•tumid  by  deed  or  will  upoint,  and,  in  default  of 
«kIi  apptdt^mflut,  for  tme  ehildidt  of  J.  O.  aa 
tcnsots  in  etnnmon.  And,  if  J.  6.  should  have  no 
diildren,  the  testator  devised  his  real  estate  to  his 
eown  W.  A.  N.  on  condition  that  W.  A.  N.  should 
lake  snd  use  the  name  of  Greenwood  only.  The 
testator  died  on  the  11th  Aug.  1863.  W.  A.  N. 
died  on  the  6th  Nov.  1865  intestate,  leaving  W.  N. 
hia  heir.  W.  A.  N.  had  not  during  his  life  taken 
the  name  of  Greenwood.  J.  G.  was  bom  on  the 
30th  June  1813  and  wa«  married,  but  had  no  issue. 
On  the  administrator  of  W.  N.  seeking  a  declarap 
lioD  that,  in  the  event  of  J.  G.  dying  without  hav- 
ing imw,  he  would  be  entitled  to  the  real  estate 
ofthe  testator :  Held,  that,  even  if  the  condition 
thst  W.  A.  N.  should  take  and  use  tlie  name  of 
Greenwood  only  was  a  condition  subsequent,  the 
fact  of  W.  A.  N.  not  having  compUed  with  the  con- 
dition during  his  life  disentitled  the  administrator ; 
and  tiiat  although  during  the  last  eighteen  months 
of  his  fife  W.  A.  N.  suBmed  from  insanity.  Qwxre, 
vteUur  the  condition  was  not  a  condition  prece- 
deot  Qk  Greenwood ;  Goodhart  v.  Woodhead.)  800 

^ee  Ybhoor  and  Fhschasbr.) 

WORKMEN'S  COMPENSATION  ACT  1807. 
Kniployer  and  workman — Injury  by  accident — Com- 
penntion— Admission  of  liability — Duty  of  widow 
to  lake  out  letters  of  administration — Subsequent 
ipplicaticn  to  court — Compensation  paid  into  court 
~-Co«tfi — Stay  of  proceedings. — A  workman,  who 
wu  accidentally  kOled  in  the  course  of  bis  employ- 
ment, died  intestate,  leaving  a  widow  and  children, 
"bo  as  his  dependants  were  entitled  to  beptud 
compensation  oy  bis  employers  under  the  Work- 
BMDs  Compensation  Act  1807.  The  amount  of 
oanpeDsation  was  agreed  upon  between  the  widow 
ud  the  employers,  but  the  employers  refused  to 

By  this  amount  to  her  unless  she  first  took  out 
tOB  of  administration.  The  widow  refused  this 
oonditkm  and  commenced  proceedings  against  the 
wployen  to  obtain  compensation  under  the  Act. 
The  emidoyers  paid  the  agreed  amount  of  eom- 
penaticn  into  court.  The  County  Court  judge 
ordered  the  employers  to  pay  to  the  widow  the 
oosts  of  her  application  up  to  the  date  of  the  pay- 
Bteut  into  court.  Against  this  order  the  employers 
>ppea1ed.  Held,  that  the  employers  were  not 
entitled  to  insist  on  the  widow  taking  out  letters 
of  administration  before  they  paid  over  to  her  the 
■i^ed  amount  of  oompensation.  Held,  also,  that 
the  proceedings  for  oompensatjon  having  been 
nghtif  eomm^ioed,  the  County  Court  jud^  had 
ItninieUon  to  order  the  emiuoyeTS  to  pay  the 
ndow  Uw  easts  of  her  applieati<m  np  to  the  date 
"I  the  payment  into  oouii.   (Glatworthy  v.  B.  and 

H.  Green  Limited.)  701 

Knployer  and  workman — ^Injury  by  aooident — Com- 
peMtion—" Arising  out  of  the  employment" — 


PACK 

Wrongful  act  of  fellow  workman. — ^The  plaintiff 
was  employed  in  the  woAs  of  the  defendants  with 
a  number  of  other  bofS.  One  of  the  boyt  while 
"  larking  "  pushed  another  boy  into  a  pit,  who  Uien 
in  anger  threw  at  him  a  piece  of  iron  which  was 
lying  m  the  pit.  The  iron  missed  the  boy  at  whom 
it  was  thrown,  but  hit  the  plaintiff,  who  was 
properly  engaged  in  his  work,  and  serioiuly  injured 
him.  Held,  that  the  aoddent  did  not  arise  "  out 
of  "  the  employment,  and  that  the  plaintiff  was 
not  entiUed  to  oompensation  under  the  Workmen's 
Gompensntion  Act  1807.    (Armitage  v.  Lancashire 

and  Yoikahire  Railway  Company!)  883 

Employer  and  workman — ^Injury  by  aooident—Com- 
pensation — Death — Cause  of  death— Result  of 
accident. — A  workman  received  an  injury  to  hia 
foot  by  accident  arising  out  of  and  in  the  course  of 
his  employment,  and  after  an  interval  trf  more 
than  a  ftuijiight  erysipelas  supervened  and  caused 
hia  death.  The  County  Court  judge  held  that  his 
widow  was  not  entitled  to  oompensation  under  the 
Workmen's  Compensation  Act  1807,  becaase  death 
was  not  the  natural  and  probable  oonsequanoe  of 
the  injury  and  therefore  did  not  result  from  the 
injury.  Held,  that  death  mifi^t  "lesult  from  the 
injury "  although  it  was  not  a  natural  and 
probable  consequence  of  the  injury,  and  that,  if 
death  did  in  fact  resolt  from  tiie  injury,  com- 
pensation was  payable.   (Dunham  r.  Clare.)  7in 

Employer  and  workman — Injury  by  accident — Com- 
pensation— Employment — Building  being  repaired 
— "  Scaffolding  "—Ladder. — ^A  building  exceeding 
30ft.  in  height  was  being  repaired  by  means  of  a 
ladder,  the  lower  end  of  which  rested  on  the 
ground  and  the  upper  end  ag^nit  the  parapet  of 
the  building.  A  workman  employed  on  the  work 
fell  from  the  ladder  and  was  injured.  The  County 
Court  judge  held  that  the  building  was  not  being 
repaired  "oy  means  of  a  scaffolding,"  and  that  the 
workman  was  not  entitled  to  compensation  under 
the  Workmen's  Compensation  Act  1^)7.  Held, 
that  the  County  Court  judge  had  properly  found 
that  the  building  was  not  being  repaired  "by 
means  of  a  scaffolding."  within  the  meaning  of 
sect.  7  of  the  Workmen's  Compensation  Act 
1897.    (Marshall  r.  Rudeforth.)  752 

Employer  and  workman — Injury  by  accident — Com- 
pensation— "  Engineering  work  ** — "  Biulroad  " — 
Construction  of  tramway  line. — ^The  word  "  rail- 
road," as  used  in  the  definitiMi  of  "  engineering 
work  "  in  sect.  7  of  the  Workmen's  Compensation 
Act  1807,  is  not  synonymous  with  the  word  "  rail- 
way," as  defined  in  the  same  section ;  and  it 
includes  the  running  lines  of  a  tivmway  laid  along 
a  public  hiehway  under  the  authority  of  a  private 
Act  of  Parliament  incornorating  Part^  2  and  3  of 
the  Tramways  Act  1870.  (Fletcher  r-  London 
United  Tramways  Company  Limited.)  700 

Employer  and  workman — Injury  by  accident — Com- 
pensation— Review  of  weekly  payment — Applica- 
tion by  employers — Data  from  which  weekly 
payment  may  be  altered. — Employers  who  were 
making  weekly  payments  as  compensation  under 
the  Workmen's  Compensation  Act  1897  to  an 
injured  workman,  filed  an  application  for  a  review 
of  such  weekly  payment  on  the  ground  that  the 
workman's  incapacity  to  work  had  diminished. 
Held,  that  the  County  Court  judge  had  jurisdic- 
tion to  inquire  at  what  date  nee  the  filing  of  the 
application  the  WMkmao's  incapacity  had 
diminished,  and  to  make  an  award  accordingly. 
(Francis  Morton  and  Co.  r.  Woodward.)  876 

Employer  and  workman — Injury  by  aooident — Com- 
pensation— Undertaker — Sub-contractor. — In  the 
case  of  a  building,  a  sub-contractor  may  be  an 
"  undertaker  "  within  the  meaning  of  the  Work- 
men's Compensation  Act  1897,  and  consequently 
where  a  workman  employed  by  the  sub-contractor 
has  been  injured  by  an  accident  in  the  course  of 
hia  employment,  and  has  reoovered  oompensation 
from  toe  printnpal  contraotor,  such  prinoipal  eon- 
tractor  is  entitled  to  be  indunnified  by  the  sub- 
contractor,   (Cooper  and  Crane  v.  Wright.)   776 

Gooployer  and  workman  —  Injury  by  aoddent — 
Factory. — "  Employment  by  the  undertakers  in  or 
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about  ft  factory"  in  eeot.  7,  flub-eeot.  (1),  of  iha 
Wotkman'fl  Compensation  Act  1897  means  employ- 
ment in  or  about  their  own  faotoi? ;  and  therefore 
in  a  caae  in  whioh  the  respondenti,  who  were 
engiUeara,  had  contracted  to  put  a  new  wheel, 
made  in  their  own  factory,  to  an  engine  in  a 
factory  occupied  by  other  persouB,  and  in  the 
course  of  fixing  the  wheel  an  acddent  took  place 
by  which  one  of  their  workmen  was  injured: 
Held,  that  they  were  not  liable  to  make  compenaa- 
tion.  (Wrigloy  v.  William  Whittaker  and  Sons.)...  776 
Employer  and  workman — Injury  owing  to  negligence 
of  Uiird  penion — Compensation — ^Action  against 
third  person. — A  workman,  having  been  injured  in 


tke  ooune  of  his  employment  by  the  negUgenco 
of  a  third  person,  obtained  an  award  under  the 
Workmen's  Compensation  Act  I8S7  against  his 
employer.  -  He  then  brought  an  action  against  the 
third  person  claiming  damages  for  pain  and  suffer- 
ing, and  Uie  expenses  be  had  been  put  to,  ud  the 
balance  of  his  wages.  Held,  that  the  aotion  would 
not  lie  by  virtue  of  sect.  6  of  the  Woi^onen's 
Compensation  Act  1897.  (Tong  v'.  Great  Nortiiem 
Bailway  Company.)   802 
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<BaCintt  W11J.1AHS,  BoiHR,  and  Cozbhb- 
Habdt.  L. JJ.) 

MoOhbahb  v.  GTLB8.(a) 

iPPBAX  FBOM  THK  CHUTCZBT  DITISIOH'. 

JVoehca — Thirdyarly  noHea — Service  out  of  the 
pmtiietum — Jitruatetum  of  court — Third  foiriy 
iomMiUd  in  Ireland — Claim  for  contribution  in 
Ttifect  of  breaek  of  tnut  committed  in  Ireland 
hi  Gard  party'$  teetatm^ruUeature  Act  1873 
(9S  S  WViet.  e.  66),  t.  24,  eub-t.  3— J2uZm  of 
Cowt  1883;  Order  XL,  r.  1 ;  Order  XVI.,  rr.  It, 
48. 

a  tenement  made  in  Ireland  and  dated  in 
1874  A.  and  B.  were  appoirUed  tnttteea  of  the 
«Ui  tf  10002.  upon  and  tybjeet  to  the  trvMte  and 

r*ra  <ker«iiH(^)«r  <fB»reM«2.  In  1875  A.  and 
Ini  the  whoU  of  the  iruat  fund  upon  an 
.  oOmW  eonkribvUry  Moond  mortgage  euecvUd  in 
Irdgmd  tf  land  eUwiie  in  (hat  wuniry,  wKith 
mu  9t£beeqnen&ig  aold  for  a  tum  ineumeient  to 
met  any  portion  of  the  lOOOI.  eeotured  thareon. 
In  1877  S.  died,  and  hie  wHt  mu  proved  by  hie 
viiow  in  Ireland.  She  woe  dtfmieUed  and 
retided  there. 

I*  1901  an  action  toae  brought  Jnf  the  eole  bane- 
fiao/fy  under  the  settlement,  aeektng  to  make  A., 
«  the  twrvivor  of  the  two  irtuteee  thereof,  liable 
for  ike  alleged  hreaeh  of  tntet.  A.  wae  ataying 
tn  England,  and  waa  duly  aerved  there.  A. 
oUotMd  leave  to  iaaue  ana  cerve  a  third.party 
notiee  upon  B.*e  widow,  claiming  contribution 

iA  laporttd  br     A.  80UTCBUT,  Siq,,  BftRlstOT-M>La«, 
TaLLXXX7L,2l07. 


from  her  on  the  ground  that  her  huahand  aa  eo- 

truatee  waa  equtuly  liable  with  him. 
Held,  thai  the  court  had  no  jurisdiction  in  thia 

oaae  to  order  aerviee  <ff  the  third-party  notice  out 

of  the  juriadiction. 
Decision  of  BuoMey,  J.  rweraed. 

Tbohab  Johsb,  who  reuded  in  Inland,  by  his 
will,  dated  the  2lBt  Maroh  1862,  bequeathed  to  his 
trasteea  the  snm  of  lOOOI.  in  tnut  for  his  eldest 
daaghter  Sarah  Elizabeth  Jonee  daring  her  life. 
And  in  case  she  shonld  vanr,  it  waa  ttie  teitator'a 
wish  that  anoh  anm  ahonld  oe  Tested  in  tnutees 
ior  the  benefit  of  hie  daughter  daring  her  liife, 
and  from  and  after  her  deMase  in  tnut  for  the 
iuue  of  his  dangUer  in  sooh  shares  and  pro- 
portions  as  she  should  bj  deed  or  will  direct  or 
appoint. 

The  testator  died  oa  the  19th  Oct  1863,  and 
his  will  waa  snbeeqnentlj  prored  in  Ireland. 

Thomaa  Shaw  HcOheane  and  Sarah  Elizabeth 
Jones  intermarried  on  the  12th  Aug.  1865,  and 
were  donuoiled  and  resided  in  Irelan£ 

By  an  indenture  of  sefctlemen^  dated  the  17tih 
Dec.  1874  and  made  in  Ireland  inparsuance  of 
ante-nuptial  articles  of  agreement,  Thomas  Shaw 
MoGheane  and  Sarah  Elizabeth  UoCheane 
appointed  Walter  Gyles  and  John  Gronyn 
trustees  of  the  sum  of  lOOOI.  (which  had  been  duly 
paid  to  them  by  the  then  personal  representatire 
of  the  testator)  and  the  inTostments  for  the 
time  being  r^nesenting  the  same  upon  and 
for  tihe  aevaral  tnuts  ud  pnrpoaes  in  and  by 
the  testator's  will  oontained  ana  declared  of  and 
oono^ming  the  legacy  of  lOOOI.  The  settlement 
did  not  contain  any  investment  danae. 

Sarah  Elizabeth  MoOheane  had  one  son  only 
—viz.,  the  plaintiff — and  by  a  deed  poll,  dated  the 
26th  March  1901,  she  irrevocably  appointed  that 
all  uid  singular  the  tnist  fond  ahoald  belong  to 
and  be  held  in  trust  for  the  pla^Uif  absolutely, 
and  she  theiebr  assigned  unto  the  r'nintiff  ul 
her  interest  in  the  trust  fond. 
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In  April  1875  the  trnsteeB  lent  the  whole  of 
the  trost  tnnd  on  an  alleged  contributory  second 
mortgai;^  executed  in  Irdand  of  land  Bitnato  in 
that  coontiT. 

In  1877  John  Gronjn  died,  and  his  will  was 
proved  by  his  widow  in  Ireland. 

It  appeared  that  the  property  npon  which  the 
trust  fund  was  lent  had  been  sold  for  a  sum  in- 
■uffi(nent  to  pay  the  amonnt  of  the  first  mort- 
gage, and  thM  uie  trust  fund  had  therefore  been 

lOBt. 

The  plainiifE  contended  that  the  trustees  were 
guilty  of  a  breach  of  trust  in  lendinf^  the  trust 
fund  on  a  contribatoiy  second  mortgage,  and  that 
"Walter  Gyles,  as  the  sorriTing  tmstee,  was  liable 
to  replace  the  same  with  interest. 

The  plMntiff  accordingly  brought  an  action 
against  waiter  QyleB,  claiming  a  dedan^tm  that 
hie  was  guilty  of  a  breach  of  trust,  and  asking  for 
paym«it  the  defendant  of  the  sum  of  imi, 
together  with  interest  thereon  for  six  years  prior 
to  the  issue  of  the  writ  in  the  action. 

Walter  Gyles  entered  an  appearance  to  the 
action,  having  been  duly  served  with  the  writ 
while  staying  in  England,  and,  being  advised  that 
Hie  widow  of  John  Cronyn,  as  his  legal  personal 
representative,  was  liable  to  contribute  to  any 
sum  that  hfl,  Walter  Gyles,  might  be  ordered  to 
pay,  8p]^ied  ex  parte  to  B^rme,  J.,  under 
Order  xVl.,  r.  48,  for  leave  to  issue  and  serve 
such  representative  with  a  third-party  notice 
claiming  contribution  over  a^inst  her ;  or,  alter- 
natively, desired  a  direction  that  such  representa- 
tive should  be  added  as  a  defendant  to  the  action. 

John  Gronyii*a  widow  lived  permanently  and 
was  domiciled  in  Ireland. 

Sect.  24  oi  the  Judicature  Act  1873  enacts 
that 

In  ever;  oiril  ovaw  oi  matter  oommenced  in  the  High 
Conrt  of  JoBtioe,  law  and  eqni^  ahaU  be  adminiatered  in 
the  High  Conrt  of  Juatios  and  the  Court  of  Apptti 
Tespeotivaly  accoiding  to  the  mlei  ttHkndDgt  .  .  . 
(8)  The  said  oonrta  reBpaBtiv«]7,aad  ever^  jadge  thereof, 
ahall  alw  have  powM  to  grant  to  any  defendant  in 
reipeot  of  w/af  equitable  estate  or  right,  or  other  matter 
of  equity,  and  alao  in  leapect  of  any  l^ial  estate,  right, 
or  title  claimed  or  asoerted  by  him,  aU  snob  relief  against 
any  plaintiff  or  petitioner  as  aaob  defendant  ihall  have 
properly  olaimed  by  hia  pleading,  and  as  the  said  ooorts 
zeapMtiTalyt  or  any  jnO^  tbareof,  might  havs  granted 
in  any  suit  instituted  for  th^  pnzposa  by  the  same 
defendant  against  the,  same  plaintiff  or  petitioner ;  and 
alao  aU  inoh  relief  relating  to  or  oonneoted  with  the 
original  lubjeot  of  tiie  cause  or  matter,  and  in  like 
manner  olaimed  againet  any  other  person,  whether 
already  a  party  to  the  same  eanse  or  matter  or  not,  who 
shall  have  been  doly  served  with  notice  in  writing  of 
■nob  olaim  porsoant  to  any  role  of  conrt  or  any  order  of 
the  eonrt,  aa  nd|^t  ptofulf  havs  been  granted  against 
snch  person  it  he  had  been  mads  a  defendant  to  a  oanse 
doly  institated  by  the  same  defendant  for  the  like  pnr- 
poae ;  and  every  person  served  with  any  taoh  notice 
■ball  thenoeforth  be  deemed  a  party  to  snch  nanse  or 
matter,  with  the  same  rights  in  respect  of  his  defence 
against  snob  olaim,  as  if  he  had  been  duly  saed  in  the 
ordinary  way  by  sa(di  defendant. 

Order  XI.  provides  as  follows : 

1.  Service  out  of  the  jnrisdiotion  of  a  writ  of  Bommons 
or  notice  of  a  writ  of  sommons  may  be  allowed  the 
conrt  or  a  judge  whenever  •  >  .  (jf)  Any  person  oot 
of  the  jarisdtction  Is  a  necessary  or  proper  party  to  an 
aotion  ptoparly  bsoaght  against  aome  ottier  pcrjoa 
d:i1y  aarred  wiUUn  the  JoriadSatioa, 


[Or.  or  App. 


2.  Where  leave  is  asked  firom  the  oonrt  or  a  Ja^ie  t» 
serve  a  writ,  under  ttie  Uat  preoeding  mie,  In  SootiaaS 
or  in  Ireland,  if  it  shall  sppesr  to  tie  ooort  or  Jodge 
that  there  may  be  a  ooncnrrent  remedy  in  Sootlaod 
or  Ireland  (as  the  case  may  be]  the  court  or  judge  shall 
have  regaid  to  the  comparative  eost  and  oonvenisnce- 
of  proceeding  in  England,  or  in  the  place  of  rasldenoa  of 
the  defendant,  or  person  aon^it  to  be  sssfsd,  and 
particularly  in  oasaa  <^  small  demands  to  the  powers  and 
jorisdiotion,  under  the  statutes  establishing  or  regulating 
them,  of  tiie  Siieriff's  Courts,  or  Small  Debts  Courts  in 
Scotland,  and  of  the  Civil  Bill  Courts  in  Irsland, 
respectively. 

Order  XTL,  r.  48,  provides  tiiat 

Where  a  defendant  olaims  to  \m  entitled  to  oon- 
tribntion,  or  indemnity  over  against  any  person  not  ft 
party  to  the  aotion,  he  may,  by  leave  of  the  oonrt  or  a. 
judge,  iiBue  a  not  ioe  (hereinafter  caUsd  the  third-party 
notioe)  to  that  effect,  stamped  with  the  asal  with  which 
write  of  summons  are  seided.  A  oopy  of  tuoh  notioe- 
shall  be  filed  with  the  proper  offioer  and  served  on  snob 
person  aooording  to  the  roles  relating  to  the  serrioe  of 
writs  of  summons.  The  notioe  shall  state  the  natnr» 
and  grounds  of  the  olaim,  and  shall,  onloBS  otherwis» 
ordered  by  the  oonrt  or  a  judge,  be  served  within  the 
lime  limited  for  delivering  his  defenoe.  Such  notice 
may  he  in  the  form  or  to  tibe  effect  of  the  fwm  No.  1  in 
appendix  B,  with  suoh  variatkas  as  ohcoasutanoaa 
require,  and  tiierewitii  shall  be  served  a  copy  of  1k» 
statement  of  olaims  iv  if  there  be  no  atatemmt  of  d^m^ 
thenaeopyoC  the  writof  summottB  in  the  action. 

Byrne,  J.  gave  leave  to  ianie  the  tlurd^party 
notioe. 

John  Oronyn's  widow  having  been  duly  served 
with  the  writ,  statement  of  claim,  and  third-parly 
notice,  and  having  entered  a  conditional  appear- 
ance, moved  to  set  aside  the  order  for  leave  ta 
serve  such  notice  out  of  the  juriadiction. 

It  was  alleged  that  the  estate  ot  John  Oionyn 
had  been  fully  administered. 

On  the  22nd  Nov.  1901  Bucldey,  J.  (sitting  for 
Byrne,  J.)  refused  the  motion.  His  Lordship  was 
of  opinion  tJiat  SpUler  v.  Briaiol  Steam  Navigation 
Colony  Limited  {50  L.  T.  Bep.  400,  419;  13 
Q.  B.  Div.  96)  was  distinguishable;  and  that  the 
principle  of  Swaiuea  SkippingCompany  LimiteS 
V.  Duncan,  Fox,  and  Co.  (35  L.  T.  Bep.  879 ;  1 Q.  B. 
Div.  644)  applied  to  the  present  case. 

From  that  dednon  John  Gnmyn's  widow  now 
appealed. 

Butcher, 'K.C.aiLi.Lavington  with  them  Darley) 
for  the  appellant. — There  was,  we  submit,  no 
jurisdiction  to  aetre  the  third-party  notice  in  the 
present  case.  If  a  plainfifC  la  nnaUe  to  aerre  it 
writ  oat  of  the  juriractimi,  he  cannot  serve  a 
third<party  notice.  There  axe  no  rules  which 
would  authorise  tiie  plaintiff  in  the  present  case  to 
serve  the  writout  of  the  jurisdiction,  and  therefore 
there  la  no  power  to  serve  the  third-pari^  notice. 
But,  even  assuming  that  there  is  snch  jnna^otaon 
to  serve  a  writ  out  of  the  jurisdioticnir 
and  conaequently  to  serve  a  third-party  notioe, 
yet,  having  regard  to  the  circnmstanoee  of  the 
present  case,  the  court  in  the  exercise  of  its  dis- 
cretion will  not  allow  such  service,  having  r^ard 
to  rule  2  of  Oi-der  XI.  It  is  clear  that  sub-rules  (a) 
to  (/)of  rulel  of  Order XI.  do  not  applyhere.  The 
question  is  whether  sub-rule  (g)  can  oe  said  to  do 
so.  Order  XI.  is  exhanstive,  and  i^e  court  can- 
not go  beyond  it.  In  Be  Salmon ;  Prie$t  v.  Vppleby 
(61  L.  T.  Bep.  146  ;  42  Gfa.  Biv.  351,  at  p.  363) 
F17,  !«■  J.  Bidd :  **  The  scheme  ci  the  roles  a{^ean 
to  me  to  be  to  malce  the  prooeeding  against  the 
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third  wiy  an  independenfc  prooeedioff  in  which 
the  dohndant  i«  to  be  the  actor."  There  is  an 
impmrlant  dedeion  on  mle  1,  snb^mle  (j^),  aa  to 
aerriee  of  a  third-part  j  notioe-^nz. : 

fyOUr       Bri$tol  SImm  Navigation  Company 
LimiUd,  50  L.  T.  Bcp.  400,  419  ;  18  Q.  B.  Dir.  Otf. 

ThiiTiew  wu  aoceptod  \>j  Smitii  and  Day,  JJ. 
ia 

Dmhomt  €t  CempofKj*  r.  MaepK§rto»  and  Co.,  61 
L.  T.  Bep.  889  ;  S3  Q.  &  Dir.  840. 

A  caae  cited  afi^nst  the  present  appel- 
lut  in  the  court  below  was  Dtekson  v. 
Law  and  Davidaon  (72  L.  T.  B«p.  680 
(1895)  2  Ch.  62K  but  it  is,  we  sabmit,  a  totally 
ififEsient  oaae  from  the  preaent.  Aiuither  case 
dted  in  tiie  court  below  waa  fiumuea  Shipping 
Comvany  Inmited  t.  Dancan,  Fox,  and  Co.  (35 
Bep.  879;  I  Q.  B.  Dir.  644).  That,  how- 
erer,  was  under  the  Rales  of  Gonrt  before  those  of 
1883,  and  it  is  not  a  decision  against  our  conten- 
tiw,  because  rale  1  ig)  was  not  considered  at  all, 
sad  omtseqnently  it  is  no  antiiority  upon  the 
quBBtioD  whether  that  sab-role  applies  to  serrioe 
of  a  third-party  notice  ont  of  the  jarisdictioD. 
BdoUsj,  J.  was  of  opinion  that  BpiUer  v. 
BriM  Steam  Jfavigaiian  Company  Limited 
{M  tup.)  was  distingniBhable,  and  that  the  prin- 
ciple of  Swansea  Shipping  Company  Limited  t. 
Innam,  Fox  and  Co.  {ubi  tup.)  applied  to  the 
prennt  caaeu  On  the  qaestion  of  discretion  there 
is  the  case  of  Harvey  t.  Dougherty  (56  L.  T.  Bep. 
£2),  bat  tiiat  was  not  a  case  A  a  tlurd-party 
Bolioe  at  all,  and  the  cfanamstaiioes  of  that  case 
van,  moreover,  ntirely  diflmmt  from  the 
pwent 

Attbury,  K.C.  and  Atuten-CarimeU  for  the 
Mpondent— If  this  is  a  case  for  the  exercise  of 
&cnt«m,  WB  ask  this  oonrt  not  to  interfere  in 
thsiaatter.  rWiLLZA]ce,L.J.— The  learned  judge 
ia  the  oonrt  below  aj^rantly  oame  to  the  concln- 
aon  that  he  had  jnnsdiction.]  If  the  appellant 
ii  right  in  the  contention  which  has  been  pat 
forward,  no  third-party  notice  can  ever  be  served 
oat  ol  the  jorisdiction  in  a  case  in  which  it 
be  most  desirable  to  serve  sneh  a  notice. 
[BoxKB,  L.  J. — The  coort  has  power  in  a  proper 
case  to  add  a  tJiird  party  as  a  defendant]  Tes, 
under  Order  XYI.,  r.  11.  Bat  if  we  are  within 
ths  rale  as  to  servioe  of  a  third-party  notice  out 
<rf  the  jmisdiotton,  this  case  is  much  stronger  for 
ndi  servioe  than  for  tbe  adding  of  the  third  party 
as  a  defendant  to  the  action.  And  we  sabmit 
tint  the  oonrt  has  jaiisdiction  to  ordor  anch 
•eiviee  under  the  role  in  qaestion. 

Ko  raiily  waa  called  for. 

WiLLiAjf  s,  L.  J.— Ih  this  oaae  tiie  original  order 
for  service  tHrd-par^  notice  ont  of  the 

jiDis^ction  was  made  ex  parte  by  Byrne,  J. 
Then  there  waa  an  applicatiou  to  mscharge  the 
order  of  Byrne,  J.  TbaA  came  before  Back^y,  J., 
bat  be  tefosed  to  discharge  the  order.  The  qnea> 
tion  which  we  have  now  to  decide  on  the  preeent 
imtesl  is  wheUier  or  not  the  order  for  the  service 
of  the  tliiTd-paity  notice  oat  of  the  jarisdiotion 
ooght  to  have  be^  made  in  this  case.  I  hare  no 
doobt  myself,  I  am  sorry  to  say,  that  that  order, 
having  regard  to  the  Orders  and  Boles  which 
exist  under  the  Jndicatore  Acts,  is  on  order  that 
ought  not  to  have  been  made.  I  say  that  I  am 
soRy,  beeanae.  spcttkh^  for  mjvelf,  I  cannot  help 


thinking  that,  having  r^jard  tn  the  terms  of  the 
Judicature  Act,  there  vras  really  no  reason  why 
the  Orders  and  Bnles  should  no^  have  been  ma& 
differently.  The  terms  of  the  Act  seem  to  be 
such  that  the  Bales  misht  have  been  framed  to 
OOTBT  such  a  case  as  this.  And  I  think  that, 
according  to  the  spirit  of  the  Act,  when  there  was 
a  cause  or  matter  insUtnted  in  the  High  Court,  if 
there  were  matters  connected  with  and  arising 
out  of  that  cause  or  matter  which  ooold  and  oon- 
Toniently  might  be  determined  in  the  original 
proceedmg,  wen  the  intention  of  the  Act  was 
that  the  conrts  should  have  the  power  and  the 
duty  to  include  those  matters  in  the  original 
action.  I  cannot  hel^  thinking  tliat  the  whol» 
third-party  procedure  is  the  creators  of  the  Judi- 
cature Act  1873,  and  in  particular  sect.  24|. 
whidi  providea  that  "  in  every  civil  cause  or 
matter  oommenoed  in  the  High  Court,  law  and 
equity  shall  be  administered  by  the  High  Court 
and  tne  Court  of  Appeal  respectively  actwrding  t» 
the  rules- following."  It  then  proceeds  to  deal 
witii  the  rights  and  remedies  of  a  plaintiff  or  a 
defendant.  Sub-sect  1  dealn  with  tlie  relief  to 
be  given  to  a  plaintiff,  and  sub-sects.  2  and  3 
with  the  relief  to  be  given  to  defendants.  I  am 
not  in  any  way  expressing  an  opinion  upon 
this  matter — perhaps  I  had  better  not.  Bat, 
spiking  for  myself,  I  cannot  i-ef rain  from  saying 
that  in  my  opimon  the  intention  of  the  Judicature- 
Afit  waa  to  make  all  these  matters  provided  for 
in  the  sub- sections  of  sect  24  incidental  parts  of 
the  original  action.  And  under  these  circam- 
stanoee  1  should  luve  thought  that  the  spirit  of 
the  Act  might  very  well  have  been  carried  oat  by 
making  the  orisiiuil  action — that  is,  the  subject- 
matter  of  it— tu  test  as  to  whether  ihsn  should 
be  notice  served  out  of  the  jtuisdiclion,  or  as  t& 
whether  notice  should  issue  against  a  third  party 
as  provided  for  by  mle  48  Order  XYI-  Buc, 
however  much  I  may  think  tliat  might  have  been 
within  the  spirit  of  the  Judicature  Act  I  ank 
quite  clear  that  ^  rules  stand,  service  of  a 
third-partv  notice  out  of  the  jurisdiction  can  oaly 
be  properly  sanctioned  when  the  subject-matter 
of  the  claim  of  tiie  defendant  covered  by  the  third- 
party  notice  is  of  such  a  oharaoterlthat  if  it  had 
been  made  by  an  independent  action  an  order  for 
service  of  the  writ  ont  of  the  jurisdiotioa  could 
have  been  properly  made  under  Order  XI.,  i.  1. 
It  is  not  necessary  for  me  now  to  go  through  all 
the  lettered  clauses  of  the  rule.  It  is  enough  for 
me  to  say  tliat  it  has  not  been  seriously  contended 
that  the  third-party  notice  covers  any  claim 
^^ainst  the  third  party  coming  within  any  one  of 
these  lettered  <dauses  except  clause  (g) ;  and  all 
that  clause  (^r)  really  deals  with  is  servioe  of  a 
writ  in  a  case  in  vrhich  any  person  out  of  the 
jurisdiction  is  a  neoessary  or  proper  party  to  an 
action  moperlj  brought  against  some  other 
person  duly  served  within  the  jurisdiction.  Here 
it  may  very  well  be  that  Urs.  Gronjn  is  a 
necessary  or  proper  party  to  an  action  brought  by 
the  plaintiff,  but  that  is  not  the  question.  If  there 
coold  be  here  a  third-party  notice  pro^rly  served 
upon  some  |>erson  within  the  jdrisaiction,  then  in 
aU  probability  there  might  be  a  third-party  notice 
served  or  someone  who  is  outside  the  j  urisdiction ; 
but  in  my  judgment  there  is  not  the  slightest 
pretence  for  saying  that  clause  (g)  has  any 
application  at  all  to  the  tliird-party  notice  in  thi^ 
case.   It  is  a  third-party  notwe  in  the  nature  of 
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*au  adiaa  irUdi  the  cMendant  prcooMt  to  bring 
againrt  tiie  third  par^.  Undor  ueM  ciroum. 
stuuwBl  think  fhu  the  appeal  nmatbe  allowed, 
and  the  ndar  of  the  oonrt  below  mrened. 

BoHXR,  LJ*. — I  i^ree  in  thinking  that  this 
appeal  must  be  allowed.  To  mj  mind  the  case  is  a 
Terr  simple  one,  depending  upon  a  few  ot  the  Boles 
of  Oonrt  In  the  nrafc  plaoe,  I  will  point  oat  that 
we  are  not  oonoenied  here  with  anj  applioati<m 
by  the  plaintiff  vbAk  Order  XI^  r.  1  (jf\  as  to 
adding  Hra.  Oronyn  as  a  ddbndant  to  the  action, 
and  serring  her  ont  of  the  jnzisdiotion.  Nor  have 
we  before  ns  anv  applioatton  under  Order  XYL, 
r.  11,  that  Mrs.  Oron^  maj  be  added  as  a  defen- 
dant. We  oonid  not  decide  any  mioh  aj^licntian 
on  the  present  occauon,  for  the  simple  reason  that 
the  plaintiff  is  not  before  us,  and  we  oonld  not 
make  any  order  adding  a  defenduit  without 
hearing  the  phunttfE.  I  baUere  that  the  summons 
did  in  the  first  instance  adc  in  Uie  alternative 
that  Urs.  Oronyn  should  be  added  as  a  defendant, 
■and,  so  far  as  that  goes,  I  think  that  it  should 
still  be  open  to  the  defandant  to  see  whether  he 
<san  make  anything  out  of  it,  but  that  must  go 
back  to  the  judge  to  consider.  That  rednoes 
the  question  to  the  simple  cme  whether  we 
•can  make  an  order  far  eerrioe  ot  the  third- 
par^  notice  out  of  the  jorisdiotion.  That 
.depends  upon  Order  X7I.,  r.  48,  which  pro- 
vides that  a  ot^T  M  a  third-party  notice  snail 
be  filed  and  serred  aec(»:ding  to  the  rules  relating 
-to  the  eerrioe  of  writs  of  summons.  That  inoludea 
the  rules  appUoable  to  the  service  of  write  ont  ot 
the  jurisdiction.  Having  onoe  arrived  at  that 
point,  what  we  have  to  otmsider  is  whether  this 
ihird-party  notice,  if  it  were  a  writ  of  summons, 
would  be  capable  of  being  served  out  ot  the  juris- 
diction upon  a  third  parfy.  In  otmsidering  that, 
renrd  must  be  bad  not  to  the  claim  ot  the  puuntiff 
in  nis  writ  ot  summons,  but  to  the  nature  of  the 
claim  of  the  defendant  against  the  third  party. 
The  notice  here  is  of  a  claim  by  the  deteoidant 
against  a  third  party,  and  that  must  be  treated  as 
a  writ  of  summons  by  the  defendant  seeking  rdiet 
M^ainst  the  third  part/,  and  it  most  be  eeen  muther 
iv  oomes  within  the  rnleB  as  to  the  aervioe  d  writs 
out  of  the  jnrisdiotion-^tliat  is,  within  Order  XL, 
r.  1.  If  it  doea,  titen  leave  can  be  given  fortite 
•ervioe.  Tf  not,  leave  cannot  be  given.  Li  my 
<^nnion  it  is  plain  here  that  there  is  no  case  for 
giving  leave,  because  the  case  cannot  be  bronght 
within  any  one  of  the  prorisions  of  Order  XI., 
r.  1.  For  purpose  cf  determining  whether 
service  of  a  third-puiy  notine  out  ot  the  juris, 
diction  should  be  aUoired,  we  have  really  nothing 
to  do  with  the  origiiul  action.  When  we  oome  to 
consider  that  question  we  can  only  look  at  the 
nature  of  the  claim  and  the  position  the  person 
who  is  to  be  served.  The  roles  are  really  plain, 
and  the  matter  is  free  from  doubt. 

Cozkvb-Habdt,  L.J. — I  agree.  I  will  only 
add  this,  that  in  my  opinion  soo-seot.  3  ot  sect  24 
of  the  Judicature  Act  1873  supports  the  view 
taken  by  my  Lord  that  tbe  third-party  procedure 
was  created  by  the  Jodioatare  Act.  That  sub- 
section deals  with  third-party  procedure,  and 
gives  the  court  power  to  give  to  a  defendant  all 
such  relief  relating  to  or  connected  with  the 
original  subject  of  tiie  cause  or  matter,  properly 
claimed  by  his  pleading  agunst  any  other  person, 
whetiier  already  a  party  to  tiie  same  cause  or 
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matter  or  not,  who  shall  have  been  doly  served 
with  notice  in  writing  of  snoh  claim  pnrsnant  to 
any  role  of  oonrt  or  any  order  of  the  oonrt^  as 
might  properly  have  betm  granted  agiunst  snoh 
penontf  he  had  been  made  a  defendant  to  a  oauae 
dnly  instituted  by  tiie  saoie  defendant  for  the  like 
purpose.  The  Act,  therefore,  treats  the  third- 
party  procedure  as  analogous  to  a  cause  instituted 
by  the  defendant  against  the  third  party.  Then 
in  the  Bules,  which  have  tbe  force  ot  statutory 
authority,  we  find  prorisions  on  tiie  sol^eet  of 
service  out  of  the  jurisdiction  in  Order  r.  1, 
and  we  must  see  what  would  be  the  proper  pro- 
oedore  if  the  defendant  had  instituted  a  oanee 
against  the  third  party  for  the  like  purpose.  If 
we  oonBiderttinthatway,it  is  olear  in  the  present 
case  that  the  order  for  serrioe  out  ot  the  jurisdic- 
tion ought  to  be  disdiarged.  I  say  nothing  with 
iward  to  Ordw  XVI.,  r.  11,  as  that  is  n<»  now 
ben»e  us.  No  doubt  the  judge  might  lutva  in 
certain  cases  disor^oa  to  add  a  dafondant  eroa 
in  the  aheenoe  ot  the  plaintiff  but  soch  a  dU- 
oretion  could  <mly  be  exendaed  in  very  special 
oironmstaacea.  we  have  not  to  deal  with  any 
question  of  that  kind  hera.        Appeal  aUowed. 

Solicitors  for  the  appellant,  Wana«y,  Botoen, 
and  Co.,  agents  for  /.  A.  French,  Dublin. 
SdUoitore  tor  tin  nspondent.  JBireham  and  Co. 


Jan.  13  and  14 

(Before  Williams,  Stiblivo,  and  Cosin. 
Habdt,  L.JJ.) 
White  v.  Habbow. 
Habbow  «.  UABTLnoira  DraxBiCT  Pbofxbtt 

OOKPAVT  IjXKITBD.  (a) 
APFBAIi  tBOM  THX  CHABGIBT  DITISIOBT. 

LatuUor^  and  ienani — Leate — Expr^M  dewiae  of 
Hghta—Covmumt—Not  io  "  o1^«et  to  any  viorlet 
io  atlgoining  pnmmt  **— Ofrslmejioa  iff  lighU 
— ConMtrucHon. 

UnderaUate,  dated  the  2Xith  Bepi.  1894,  W.  became 
the  leeeee  of  certain  premUee  for  a  term  expiring 
in  1932. 

By  a  deed,  dated  the  9rd  Aug.  1699,  W.  demieed 
the  premiaee  to  S.  for  a  form  itf  ttoeniy-ono 
yeare, "  together  mtk  oU  .  .  .  lighte,  ease. 
tnente,  .  .  .  and  appwrienaneee  to  the  said 
premieee  belonging."  The  deed  contained  a 
covenaiU  by  the  leeaee  that  he  would  not  "  olgeet 
to  any  worka  to  adjoining  premiaee"  thai  m%gkt 
be  eanetioned  by  or  on  behalf  of  the  leeeoror  the 
superior  landlords  or  landlord.  The  leaee  abo 
'contained  a  cownant  by  the  lessor  for  qniet  en- 
joyment  of  the  premiaea.  '* 

A  eompany  had  acquired  an  inlereat  in  certain 
property  adjoinina  to  the  demieed  premiaea  and 
forming  part  of  the  aame  eatate,  and  were  pro- 
paging  to  erect  thereon  some  buiJdinga  which,  as 
S.  aUeged,  would  obstruet  the  aceeaa  of  light 
hitherto  enjoyed  by  hia  premiaea.  He  accord- 
ingly brought  an  action  to  reatrain  the  eompany 
from  building  ao  a$  to  obatrwti  Us  light.  The 
propoaed  buildinga  had  been  approved  by  the 
aurveyor  qf  the  e^ole. 

In  iheae  etreuMMianees,  IT.,  who  waa  intereated 
in  the  company,  brought  an  action  againat  S.  to 

(•)  BoporMd  br  E.  A.  SOUTOHlsr,  E«q.,  BarritMr-ftt-Law. 
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ru^ain  him  from  cMeeHng  to  the  buildings 
ftot  being  erected  by  the  company,  on  the  ground 
that  hie  aciion  eonetituied  a  breach  of  the  cove- 
nant; oMd  he  then  moved,  under  $eet.  24,  aub- 
ted.  5,t^the  Judieaiure  Act  1873  for  a  cioy  <!f 
proeeeivnge  in  S.'a  actum. 

HtU,  thai  the  vtorde  "  adjoining  premiBee  "  did  not 
atthdio  am  butldiMgeiohidivwreei^tatednear 
ooiMjk  io  ageei  matenoUy  ike  demtwd  premUct 
by  cMmeHmg  eaeemente,  but  oiUy  io  ht^inge 
imtefc  came  into  phmeieal  contact  with  the 
demieed  ImUding;  thai  "adjoining"  meant 
adjoining  in  the  tenee  in  which  it  wag  need  in  the 
Loudon  Building  Act  1894^  and  could  not  be 
wd  in  the  aenee  of  "  neighbouring  " ;  and  that 
fhettfare  S.  woe  not  preUuded  on  iAoi  around 
from  ctjecHng  to  the  erection  of  the  buMingt. 

Jleeuim    Joyce,  J.  (85  L.  T.  Bep.  677)  rwereed. 

The  nbuntiif  White  wm  the  lenee,  under  a  leaie 
diied  the  20th  Sept  IBM,  from  the  tnuteea  of  the 
Howard  de  WaJden  eetate^  of  oertMn  premiM* 
known  m  No.  24,  High-Btreeti  Uurlebone,  tax  a 
torn  ezpizing  in  1932. 

Bj  a  deed,  dated  the  3rd  Aug.  1899,  the  ^uniiir 
White  demised  the  hovue  to  the  defendant  HaTrow 
for  a  term  oi  twentrf-one  Tears,  "  together  with 
all  yirdo,  areas,  Tanlta,  waTS,  lights,  easementa. 
watercourses,  and  ^pnrtauaces  to  the  said 
pnmiie*  belonging." 

The  lease  contained  a  covenant  (which  it  war 
the  recognised  practice  to  insert  in  all  leases  of 
property  on  the  estate)  by  the  lessee  that  he  would 
not  do  anything  which  might  "  interfere  with  the 
qnirt  enjoyment  of  any  adjoining  or  neighbouring 
promises,"  nor  "  object  to  any  works  to  adjoining 
premises  that  may  be  sanoticnied  by  or  on  behaS 
of  the  lessor  or  the  superior  landlords  or  landlord , 
am  daim  amr  easement  asaiBst  the  lessor  or  his 
nperior  laaoknds  or  lan^ord  in,  orer,  or  upon 
uy  adjmning  or  nei^hbooring  premises  belong- 
to  the  lesior  or  lua  superior  landlords  or  land- 
lordly  reason  of  any  act  orthing  done  or  suffered 
liy  any  tenant  of  ench  adjoining  or  neighbouring 
premises ;  and  that,  notwitbetanding  any  actual 
or  oonstractsTe  notice  of  such  act  or  thing  to  the 
leeKo-orhis  superior  landlords  or  landlord."  The 
lease  also  contained  a  ooTenant  by  the  lessor  for 
quiet  enjoyment  cl  the  premises. 

The  Marylebone  District  Frc^rty  Company 
bad  acqmred  from  the  trustees  of  the  estate  an 
interest  in  certain  property  adjoining  to  So.  24, 
High-street,  and  xorming  part  of  tire  same 
aUie,  and  tihej  were  proposmg  to  erect  thereon 
•OBM  bnildinga  which,  as  the  defuidant  Harrow 
aO^^,  wtmld  obstruct  the  aocesa  of  Ught  hitherto 
ouoyed  by  his  premises. 

Be  accordingly  broaght  an  action  to  restrain 
tin  company  from  bnilcUng  so  as  to  obstruct  his 


phuu  of  the  proposed  buildings  had  been 
red  faj  the  snrreyor  of  tiie  Aoward  de 
ralden  estate. 

In  these  drcumstances  the  plainliff  White, 
who  waa  a  director  of  the  company,  brought  an 
action  agunst  the  defendant  Harrow  for  an  in- 
jmetion  to  restrain  him  from  objecting  to  the 
binldings  then  bong  erected  by  the  oompany.  on 
As  ground  that  Ua  action  oonstituted  a  breach 
c(  the  covenant  above  set  forth,  and  from  olaim- 
Qtt  any  easement  of  l^ht  over  the  proposed 


The  plaintift  White  aubaequently  moved,  at 
the  inetanoe  of  the  court,  under  sect  24,  sub- 
sect.  5,  <tf  the  Judicature  Act  1873,  for  a  stay  of 
proceedings  in  the  action  bron  ght  by  the  defendant 
Harrow  against  the  company.  For  the  purposes 
of  the  motion  it  was  admitted  that  the  proposed 
buildings  would  interfere  with  the  defradant 
Harrow's  lights. 

On  the  Sth  Nov.  1901  the  motion  came  on  to 
be  heard  before  Jc^oe,  J.,  when  lus  Lcnrdship 
decided  (85  L.  T.  Bep.  677)  that  the  covenant  was 
a  covMiant  which  precluded  the  lessee  from  nus- 
ing  objection  to  any  bnilding  works  on  fJie 
adjoining  premises  which  might  have  been  sane* 
tioned  by  the  lessor  or  superior  landlord;  and 
that  the  proceedings  by  the  defendant  Harrow 
against  the  oomfMny  would,  tiiersfore,  be  stayed. 

From  that  demsioa  the  defendant  Harrow  now 
appealed. 

FurUier  evidence  was  adduced  to  show  the 
exact  state  of  the  buildings  when  the  lease  was 
granted. 

Younger,  K.C.  and  Edward  Ford  for  the  appel- 
lant—The covenant  in  the  present  case  has  not- 
been  broken,  for  it  ought  not  to  be  conatrned  uk. 
such  a  way  as  practically  to  enable  the  lessor  to 
take  away  from  the  lessee  that  which  had  been 
exiwessly  demised  to  him— viz.,  the  right  to  light. 
This  is  especially  so  since  Um  lease  contains  a. 
covenant  by  the  jessor  for  qmet  enjoyment  of  the 
demised  premises.  Where  a  lease  is  ambiguous, 
a  covenant  of  this  kind  ought  to  be  construed, 
most  strongly  agaiosb  the  oovenutor : 

Ueeh  V.  Bokteeder,  80  L.  T.  Bep.  fi86 ;  L.  Smf.  9 
Oh.  App.  468. 

Premises  may  be  **  adjoining "  though  thej  are 
not  oontiguous : 

Ind,  Coope,  and  Co.  Limited  v.  BamhUnt  81  L.  T.. 
Bsp.  779;  on  appeal.  84  lb.  168. 
In  the  present  covenant  the  word  "  adjoining  "  is 
associated  with  the  word  "  neighbouring."  In  a 
oovm^t  by  a  lessor  not  to  allow  a  certmn  trade 
to  be  carried  on  In  the  **  adjoining  premises,''  the 
word  "  adjfrining  was  oonmed  to  uie  two  honsea 
on  either  nde  <«  the  demised  premises,  although 
the  lessor  was  at  tine  time  fd  toe  lease  the  owner 
of  a  block  of  buildings  of  which  these  fmnied 
part  only: 

Fols  and  Bona  v.  Moorgate'ttrcet  and  Broad'ttrt^ 
BuUdinga  Limited  and  Albert  Baker  and  Co, 
Limited,  80  L.  T.  Bep.  487. 

referred  also  to  the  London  Bnilding  Aot 

Hwfhea,  K.O.  and  Waee  tax  the  resmmdent.  ■ 
[WiuuHS,  L.J.  referred  to  Bright  v.  Wdtteer 
(1  Cr.  M.  &  B.  211.] 

No  reply  was  called  for. 

WizjJAin.  L.J.— This  case  turns  upon  tho 
ooastmotion  ol  ooveiuuita  in  a  lease.  It  is  said 
that  the  otmstmotion  of  those  covenants  is  such 
as  to  iweolnde  the  lessee  (lb*.  Hairow)  frrom 
objecting  to  the  erection  of  oertain  buildinsa 
whioh,  wnen  erected,  will  (I  am  to  take  it  for  the 
purposes  of  this  appeal)  substantially  obstnuit 
certain  Hghts  existing  in  the  demised  premises  at 
the  time  of  the  demise.  The  covenant  in  question 
runs  as  follows :  [His  Lordship  read  the  covenant 
above  set  fortii,  and  continued :]  It  is  said  that 
the  words  "  adjoining  premises  extend  not  only 
to  buildings  which  come  in  physical  oontaot  wiui 

Digitized  by  Google 


O-Tol.  LXXXVI.] 


THE  LAW  TIMES. 


[March  1,  1902. 


Or.  OF  App.] 


the  demised  building,  but  alao  to  any  bnildiags 
vhich  are  situated  near  enough  to  the  demised 
bailing  for  works  done  on  the  premises  so 
situate  to  affect  materially  the  demised  pre- 
mises by  obstructing  easements  enjoyed  by  the 
demised  premises  at  the  date  of  the  demise.  I 
cannot  agree  to  this  construction.  I  think  that 
"adjoining"  means  adjoining  in  the  sense  in 
which  the  word  is  used  in  the  London  Building 
Act  1894.  It  ia  plain  from  the  use  in  other  parts 
of  the  lease  of  the  wider  erpreasion  *'  adjoining  or 
ndgbbonriiiff  "  that  the  word  "  adjoining  "  cannot 
be  used  in  wis  covenant  in  the  sensa  of  "  nagh- 
bonring."  A  narrower  meaning  must  be  pnt  on  Uie 
word  "  adjoining."  I  believe  that  in  this  oorenant 
"  adjoining  "  is  used  in  the  sense  of  "  in  physical 
contact  with."  It  is  said  that  thus  to  interpret 
the  word  is  to  make  the  covenant  of  no  practical 
effect,  but  so  construed  it  would  plainly  have  the 
effect  of  relieving  the  lessor  from  the  necessity  of 
obtaining  <m  behalf  of  himself  or  the  su^rior 
Iaudl<»d  the  consent  of  the  lessee  aa  occupier  to 
works  proposed  to  be  done  to  "  adjoining  pre- 
mises," according  to  the  provisions  of  the  Ix>naon 
Building  Act  1894,  s.  90.  It  was  ai^ed  that  the 
intention  oi  the  covenant  was  to  prevent  the 
lessee  objecting  to  the  obstmotion  of  an  easement 
by  the  erection  of  buildings  by  the  lessor  or  the 
saperior  landlord.  Kow,  in  the  first  place,  if 
tbu  were  the  intention  it  would  be  eeay  to  say 
80  in  plain  terms,  and  Uiis  has  not  been  done, 
Although  eaaements  are  expressly  dealt  with  in 
the  latter  port  of  the  covenant.  In  my  jadg- 
ment  we  ought  not  to  construe  a  covraiant  aa 
^ving  a  lessor  the  power  to  derogate  from  his 
own  grant  if  the  words  are  fairly  capable  of 
another  construction.  Then,  as  to  the  latter  part 
of  the  covenant,  I  see  nothing  in  this  case  to  lead 
me  to  suppose  that  the  easement  of  lights  arose 
by  reason  of  any  act  or  thing  done  or  suffered  by 
any  tenant  of  adjoining  or  neighbouring  pre- 
mises. It  may  very  w^  be  that  the  right  of 
light  arose  by  reaEon  of  something  done  or 
snfEered  by  the  lessor  or  his  superior  landlord, 
and  I  am  by  no  means  clear  that  the  claim  which 
tJie  lessee  is  precluded  from  making  has  any 
relation  to  ancient  lights  acquired  by  enjoy> 
ment  prior  to  the  date  of  the  lease.  We  are  not 
■decidiiig  on  any  facts.  We  construe  the  firat 
part  of  tbe  covenant  on  the  admitted  fiusts.  The 
application  of  the  second  part  of  the  covenant 
must  be  determined  when  the  facts  have  been 
found.  The  result  is  that  the  appeiU  most  be 
allowed,  with  costs  here  and  in  the  oourt  below. 

SrzKXJKa  and  Cozknb  -  Habst,  L.JJ.  oon- 

Appeal  aUowed. 

Solidtora  for  the  ^pellant.  Cooper  and  BeJee. 
Solictor  for  the  respondent,  Samuel  LWigow. 
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Jan.28and2B. 
(Before  Williajcs,  Stibling,  and  Cozbks- 

Hakot,  L.J  J.) 
Be  PzTT.BiTXB8 ;  Scott  v.  Fitt-Bivbbs.  (a) 

APPIAX  FROM  THX  OHANCBBT  DITISIOH. 

Will — Cotuiruction — Charitable  gift — Secret  tnut 
— IVtut  for  benefit  of  public,  but  »o  that  they 
thtmld  acquire  no  rig  Us. 

A  tettator,  who  died  on  the  Wi  May  1900,  by  a 
eodieU  to  hie  toiU  bequeathed  a  muieum  and 
grounds  and  alao  the  sum  of  300Z.  p^r  annum, 
charged  on  certain  other  of  his  estate*,  for  the 
future  maintenance  of  the  museum  and  ground* 
io  hit  Meti  eon  and  hi$  hetremaU ;  and  directed 
th(U  the  museum  and  grounde  should  be  &epi  tn 
a  good  state  of  preaervaHon.  The  UeUdor  oZea 
appointed  two  person*  trustees  miy/or  Ac  pur- 
poses, 80  fur  as  neeeasary,  in  emneetion  with 
the  future  maintenance  cf  <Ae  museum  and 
grounds. 

The  question  vms  raised  whether  the  Meet  son  wa* 
beneficially  entitled  to  the  museum  andgrounda, 
or  whether  there  toaa  a  secret  trust  in  favour 

the  public. 

II  appeared  from  the  evidence  that  Gie  testator 
during  hxs  life  laid  out  the  grounds  and  eetab- 
lished  the  museum  and  allovoed  the  public  to 
have  access  thereto  under  certain  restrietiotu, 
free  of  charge,  always,  however,  reserving  hie 
private  rights  and  his  right  to  close  the  museum 
and  grourCde  against  thepvMie.  It  also  aj^peared 
thai  the  testator  informed  his  son  of  hu  trish 
that  the  museum  and  gromd*  shoula  be  mam- 
tained  and  the  puhlte  allowed  aeeeas  Msrefo. 
and  that  the  son  accepted  the  gift  loUh  that 
knowledge ;  hut  lhat  tAe  testator  always  intisied 
that  thepubUe  were  to  acquire  no  rights. 

Held,  thai  the  mtentton  of  the  testator  too*  that 
the  museum  and  grounds  should  go  as  part  of 
his  estate,  the  maintaining  thereof  by  his  eldest 
son  to  be  done  voluntarily  and  distinct  from  the 
wish  of  the  testator  from  wliom  he  took  the  pro- 
perty ;  that  this  gift  was  absolutely  inconsistent 
vrith  a  secret  trust;  and  that  the  terms  nf  the 
gift  did  not  create  a  charitable  trust. 

Deeieion  of  Kekewieh,  J.  (84  L.  T.  Bep.  110) 
reversed. 

Gbnbbal  ATravsTus  Fitt-Bitbbs,  who  resided 
at  Bnshmore,  on  the  borders  of  Wiltshire  and 
Dorsetshire,  by  his  will,  dated  the  12th  Jane 
1892,  after  appointing  executors  and  tmateea, 
devised  his  f  reeaold  hereditaments  in  the  counties 
of  Dorset,  Hants,  and  Wilts,  or  elsewhere  in 
Ei^land— which  devise  included  a  moseom  at 
Famham,  and  certain  grounds  known  as  the 
Larmer  grounds — to  his  trustees  upon  tmats  to 
raise  oat  of  the  income  thereof  certain  rent- 
charges  in  favour  of  his  widow  and  children ;  and 
subject  thereto  he  devised  his  estates  to  his  first 
and  other  sons  aocoeaaively  for  life  and  then  in 
tail  male. 

By  a  codidl  to  his  will,  dated  the  20Ui  Kot. 
the  testator  made  the  following  bequesta : 

(1)  I  beqoeath  my  moienm  st  Funbsin,  In  tbs  oonnty 
of  Dorset,  together  with  its  otmtento,  and  the  objsofes 
tX.  onrioei^  in  my  house  at  Bnshmore,  whiob  are  intended 
to  bo  pisoed  ia  the  said  mnsenm,  to  my  eldest  boo, 
Alexander  Edward  Lane  Fox  Pitt  [afterwards  Pitt- 
Bivsrs]  and  his  heirs  male. 

(«)  Beponed  bj  B.  A.  BcsATCSLir.  Eiq.,  BuriaMr«t^w. 
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(8)  I  beqoMtb  107  Lftrmar  groand*,  in  the  piruhss  of 
Fanhun  Bojal  and  TolUtd  Bi^mI,  in  tb«  ooontiM  ot 
WUto  and  Donefc,  to  mj  aatd  aldwl  aon,  Alexander 
Edmid  laaa  Fox  Pitt,  and  Us  beba  mala. 

(3)  I  alao  baqoeath  nntomyaaid  aldeat  Alexander 
Edward  Lasa  Fox  PUt,  and  Us  hein  male  the  nun  ct 
390L  p«  annam ;  the  eud  aom  of  3001.  per  aDDom  ia 
to  be  o  the  f  atoze  maintenaooe  of  the  eaid  maeenm 
aad  I^mer  gronnda  vith  the  artiolcB  of  iatereet  therein 
and  thereon. 

(4)  I  direct  that  the  laid  mosenm  and  Iiannar  groandt, 
vitfa  the  artiolei  of  interest  therein  and  thereon,  shall 
fan  kept  in  a  good  state  of  pzesemti<m  t  uid  I  further 
dlRct  that  the  said  anm  ta  3001.  la  to  bs  a  fntthar 
•diaige  vpoB  mj  estates  ia  the  oonntias  of  Wilts  and 
Donet. 

(5>  I  ^ipoint  017  son-in-law,  Jtdin  Lnbbook,  Bart, 
[attenrarda  the  Bight  Hcoi.  John  Baron  Areburj] 
.  .  .  and  Charles  Heroolea  Bead  ...  to  be 
tte  tooatees  on^  for  the  pmpoaee,  ao  far  aa  Deoesaary, 
ia  oonaeelion  with  the  fatms  msinteiianae  of  the  aidd 
Sill— I,  Lacmer  gronncU,  and  the  objeots  of  intszsst 
thertin  and  thereon. 

Tb«  testator  made  several  other  oodioils  to  his 
mil  not  mattrial  to  be  referred  to.  He  died  on 
the  4th  Maj  1900. 

It  appeaxei  that  the  testator  had  purchased  a 
boose  adjoimng  his  Bushmote  estaw,  known  as 
ibe  Gip^  School,  and  converted  it  into  a  mnaenm, 
placed  in  the  ohaj^  of  a  caretaker,  for  whibiting 
articles  and  apeoimena  whioh  he  had  oolleoted, 
inclodine  relics  of  antiquarian  aa^  areliKKilogical 
iatarest  foond  at  Bnahmors. 

Another  part  of  the  Bushmore  estate,  consisting 
<tf  about  e^ht  aorea  and  known  as  the  Larmer 
groonds,  was  laid  ont  ^  the  testator  as  pleasore 
groondB. 

In  these  grounds  the  testator  had  boilt  a 
theatre,  where  concertn  and  dramatic  recitals 
vere  given  at  the  testator's  expense,  and  he  also 
provided  a  band  which  played  every  Sunday  after- 
noon in  the  sammer  months. 

Tlie  museam  and  Larmer  groonds  were  open  to 
tiie  public  free  of  chaive ;  bnt^testator  insisted 
that  the  privi^ge  <h  admission  should  not  be 
4Qi(7ed  as  of  ri^t,  and  he  put  np  notioes  in  the 
Lnmer  gronnds  stating  tiiat  the  grounds  were 
private  property,  and  that  persons  found  tree- 
psaang  therein  wonid  be  prosecuted,  and  that 
tiie  gate  to  the  grounds  would  be  kept  locked 
once  in  every  year  from  sunrise  to  sunset. 

The  testatw  had  had  frequent  oonversations 
•uid  correspondence  with  his  eldest  son  ukd  with 
his  solici^rs,  Messrs.  Creech  and  Son  and 
Messrs.  Farrer  and  Co.,  with  reference  to  the 
disposition  of  the  muBOum  and  Larmer  grounds  ; 
^d  the  question  arose  whether  the  effect  of  these 
ocmversataons  was  that  there  was  a  secret  trust 
that  the  mnaenm  and  Larmer  gronnds  should 
be  maintained  and  used  for  the  benefit  of  the 
pdUio. 

A  summons  was  accorcUn^j  taken  irat  by  the 
acting  executor  of  the  mil  and  oodimla  of  the 
testattur,  to  which  his  eldest  son  Alexander  Fitt- 
Bivrn,  Henry  George  Pitt^Bivers  Chis  eldest  son. 
•n  inSut),  and  Lord  Avebory  and  G.  H.  Bead, 
the  so-called  trustees  of  the  codicil,  were  made 
defaidanta. 

The  «uum<nu  asked  :  (1)  Whether  the  defen- 
dant Alexander  Fitt-Btvers  took  an  estate  tail  or 
uy  other  and  what  estate  in  the  mosenm  and 
wmer  gnftmds.  and  whether  beneficially  or  upon 
Any  and  what  troBta;  (2J  whether  the  same 
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defendant  took  any  and  what  estate,  and  whether 
beneficially  or  upon  any  and  what  trusts,  in  the 
contents  of  the  museum  at  Famham  and  the 
objects  of  curiosity  at  Boshmore;  (3)  whether 
any  and  what  articles  at  Buahmore  ^ved  under 
the  gift  in  the  first  clause  of  the  codicil;  (4)  what 
estate,  and  whether  beneficially  or  upon  mj  and 
what  troats,  the  same  deftodant  took  in  the  3002. 
per  annam  bequeathed  by  the  third  clause  of 
the '  codicil ;  (5)  whether  Uie  defendants  Lord 
Avebory  and  C.  H.  Bead  took  any  anj  what 
estate  in  the  museum  and  its  contents  and  the 
objeota  of  cnriosity  mentioned  in  the  first  clause 
of  the  codicil,  and  the  Larmer  grounds  and  the 
objects  of  interest  therein  and  thereon,  and  the 
annuity  of  300Z.  respectively,  or  any  and  which  <rf 
fjhem,  and  whether  the^  were  under  any  and  what 
duties  in  connection  with  the  future  maintenance 
of  the  museum.  Larmer  grounds,  and  the  objects 
of  interest  therein  and  thereon  ;  and  (6)  whether 
the  gifts  of  the  museum  and  its  contents  and 
the  objects  of  curiosity  at  Bushmore,  and  of  the 
Larmer  grounds,  and  of  the  annuity  of  3001. 
respectivuy,  or  any  of  them,  failed  as  mfringing 
the  rule  iwainst  perpetiuties  or  otherwise. 

The  i^eaiaat  Aleunder  Fitt-Bivers,  while 
expressing  bis  willingness  to  carry  out  the 
testator's  wishes,  disputed  the  olium  of  the 
public  to  any  rights overthe  museum  and  Larmer 
grounds. 

The  summons  was  adjoamed  into  court  and 
came  on  to  be  heard  before  Kekewich,  J.  in 
Dec.  1900  and  Jan.  1901. 

Evidence  was  adduced  to  show  the  intentions  of 
the  testator  with  respect  to  the  maintenance  of 
the  museum  and  Larmer  grounds  after  bis  death. 
It  was  comfnon  ground  that  the  intention  of 
the  testator  to  be  inferred  from  conversations 
and  correspondence  which  had  passed  between 
him  and  his  eldest  son  and  the  solicitors  who 
had  framed  the  codicil  of  the  20th  Nov.  1899  was 
that  the  museum  and  Larmer  groonds  should  be 
maintwued  by  the  son  in  the  same  way  as  there- 
tofore, but  that  the  pnblio  should  not  enjoy  any 
farther  privileges  than  they  had  been  allowed  in 
the  testator's  l^etime.  ^niere  was,  however,  a 
slight  discrepancy  in  the  evidence  upon  the  ques- 
tion whetherthe  testator  had  intended  to  impose  a 
secret  trust  upon  his  Bon  or  to  leave  the  matter  to 
his  discretion. 

On  the  28th  Jan.  1901  Kekewich.  J.,  in  a  con< 
sidered  judgment,  decided  (81  L.  T.  Bep.  110) 
that  the  museum  and  Larmer  grounds  were  given 
to  the  defendant  Alexander  Pitt-Bivers  as  tenant 
in  tail  and  the  3001.  as  personal  estate  to  him 
absolutely,  but,  on  the  evidence,  subject  to  a 
secret  trust  which  must  be  enforced  for  the 
benefit  ot  the  public.  His  Lordship  therefore 
declared  that  the  gifts  made  by  the  codicil  to  the 
defendant  Alexander  Pitt*Bivers  were  made  to 
and  accepted  by  him  for  the  express  purpose  that 
the  museum  and  Larmer  sronnds  should  be  used 
and  maintained  as  in  tiie  lifetame  of  the  testator 
and,  despite  the  testator's  intention  that  the 
public  should  acquire  no  rights,  for  the  benefit  of 
the  public;  and  that  the  defendant  and  those 
claiming  under  him  held  the  property  subject  to 
a  trust  for  such  user  and  maintenance.  The 
'learned  judge  also  declared  that  the  two  persona 
appointed  trustees  took  no  estate  or  interest  in 
any  ot  the  properties  given  fay  the  codioil,  and 
had  no  duties  to  porform; 
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From  that  demtini  the  defendant  Alsunder 
Pitt-Bivera  now  appealed. 

Ha2dan0,  K.O.  and  P.  Ogden  LawreTtee,  K.C. 
(with  them  W.  M.  Cann)  for  the  ^peUant — It  is 
mAi  eetabliBfaed  ll^^  the  evidence  tiiab  any  trnet  for 
the  benefit  of  tlie  pablio  to  maintain  and  nee  the 
mneonm  aaid  {nonnds  as  in  the  teatator'a  lifetime 
wae  impoeednsy  him  upon  hia  eldeat  tm  aud 
accepted  hj  that  son.  All  that  the  teatator  did 
was  to  expresB  a  hope  that  the  son  would  do  this. 
The  fact  that  the  teatator  reeerred  to  himself 
priTaie  lights  oTer  the  mnaenm  and  grounds  is 
moonsistent  with  the  exietenoe  of  a  charitable 
tmst.  The  prinoiple  of  the  case  of  SugXea  t. 
BtuJfba  (1  Hare,  476)  is  applicable  to  the  present 
case.  [Cozeks-Hardt,  X.  J.— I  do  not  see  what 
bearing  that  authority  has  upon  the  case  now 
before  us.]  We  cite  it  for  the  criterion  of  the  Vice- 
Ghanoellor  upon  the  question  of  ohuitable  troste, 
and  the  same  principle  is,  we  submit,  to  be  iqtpUed 
bare.  They  referred  also  to 

McOomide  r.  Orogan,  L.  Bap.  4  E.  &  I.  App.  82 ; 
Jotui  T.  Badley,  19  h.  T.  Sep.  108 ;  L.  B<q>.  3  Ch. 
App.  862. 

Sir  Robert  Fmlay  {A.-Q,)  and  B.  J.  Parker  for 
the  Crown. 

ITafTtn^dm,  K.C.  and  P.  8.  Stokea  for  the  heir 
e^>ectant 

B»n*kaw,  E.G.  and  F.  L.  Wright  for  the 
tntatees  <d  the  oodiinl. 
No  reply  waa  called  for. 

WiLXJAHB,  L.J.— The  queation  in  this  oaae  ia 
whether  bj  reaatm  of  what  happniad  between  the 
teatator  and  his  atm,  Ur.  Pitt-Biwa,  a  tmat  haa 
been  created  which  ia  tnnding  <m  the  conacnenoe 
of  Hr.  Pitt>IUwa,  and  theraore  oiffnoeable  in 
equity  agunt  him.  There  ia  no  anggestion  here 
t^t  a  trust  haa  been  created  by  the  codicil  of  the 
20th  Not.,  which  is  the  codi<ul  that  we  hare  to 
consider  in  thia  case.  The  anggeatum  here  is  tiiat 
there  haa  been  such  a  distinct  promiae  made  by  Hr. 
Fitt-Bivers  to  the  teatator,  bis  father— in  oonside. 
ration  of  which  his  father  may  be  taken  either  to 
have  exeouted  the  codicil,  or  to  have  refrained 
subsequently  from  revoking  it — tiiat  that  promiae 
will  be  enforced  against  llr.  Fitt-Bivers.  In 
order  to  constitute  such  a  promise  binding  upon 
the  person  who  has  taken  a  benefit  under  the  will, 
it  is  abs^utelv  necessarr  that  the  trust  should  be 
oommnnioatea  to  the  donee*  and  that  he  should 
aooeptit.  We  have,  therefore,  to  aee  here  whether 
thera  ia  anoh  a  prondae  proved.  It  has  been  dia- 
enaaed  veiy  men  what  are  the  eaaoitiala  which 
are  neoeaaary  in  order  to  induce  the  oourta  to  ^ve 
effeot  to  a  truat  which  haa  not  been  expreased  in 
the  way  in  whioh  the  Wills  Act  requires  that 
iestamentaiy  intentions  should  beexpreeeed.  But 
I  am  happy  to  say  that  in  this  case  one  has  not 
to  go  into  any  fine  questions  about  that  at  aU. 
One  is  r«Uly  relievea  by  the  evidence  from  the 
neoessity  of  so  doing.  I  suppose  one  may  state 
shortly  and  oonoiaely  that  the  court  never  gives 
ihe  go-by,  if  I  may-  tiae  the  expresuon,  to  the 
provisions  of  the  Wills  Act  by  enforcing  upon 
anyone  testamentary  intentiona  which  have  not 
been  expressed  in  the  shape  and  form  required  by 
that  Act,  exopt  for  the  preventStm  of  irmdu  That 
ia  the  only  ground  uptm  wUoh  it  can  be  done. 
But  I  am  not  gt^g  bne  to  enter  into  any  sort  of 
qneaUon  as  to  now  diatinot  the  promise  need  be 


[Or.  or  App. 


in  ord«  to  indooe  the  oonrfc  to  enfane  that 

Sromiae,  and  the  tmat  ariaing  tmder  it.  I  witt 
eal  with  thia  praniaeb  beoanae  the  evidence  en- 
aUes  me  to  di^HMe  of  thia  oaae  if  I  do  so,  as  if  it 
were  a  mere  question  between  A  and  B.,  whether 
the  bargain  waa  entered  into,  and  I  do  not  lodk 
for  any  greater  distinctness  than  one  generally 
haa  to  employ  when  one  is  asking  one's  aeli, 
apart  from  questions  under  the  Wills  Act^  "  Aye 
or  no,  is  the  promiae  established  bereP"  In 
my  judgment  no  such  promise  has  been  eatab- 
lished  here  as  can  be  enforced  as  a  trust  on 
the  conscience  of  Ur.  Fitt-Bivers,  the  stm. 
Really  if  you  look  at  the  evidence  of  the  con- 
versation in  the  father's  room  on  the  20th  Deo.,, 
whether  you  take  the  evidmce  of  the  son  himself, 
or  take  tue  evidenoe  of  the  two  Meaars.  Greeoh— * 
Mr.  Creeob  the  elder  and  Mr.  Oreeohihe  yonnnr 
—it  does  not  aeem  to  me  poaiiUe  to  oome  to  the 
oondndoa  tiiat  there  waa  here  as  ezprsaa  pro- 
miae in  worda.  Indeed,  aa  far  aa  I  nndaatiood 
the  argumenta,  it  waa  hardly  suggested  thab 
there  was.  If  you  look  at  the  oonversaticn,  all 
that  can  be  inferred  properly  from  the  evidanoa 
of  tboao  three  witnesses,  to  my  mind  is  that  the 
aon  said  to  his  father  that  he  would  continue  to 
use  this  property  in  this  way  for  the  amusement 
and  the  enjoyment  of  the  public  in  the  same  way 
as  his  father  bad  dona.  I  wiU  treat  the  words, 
therrfore,  aa  being  ambiguoua.  What  vraa  the 
meaning  of  hia  continuing  to  deal  with  the  pro- 
perty in  the  same  way  aa  his  father  had  dtma. 
It  might  mean  poaaibly  tliat  he  would  continue 
aa  the  owner  of  uie  property  of  hia  own  free  wlU 
and  ndnntarily  to  entertun  the  pabUo  and  allow 
the  |niUio  to  nae  this  property  in  tiie  same  way 
aa  hia  father  had  done  aa  a  matter  of  graoe.  ix 
it  meant  that,  I  do  not  au^pose  anyone  would  aajt 
that  there  waa  any  promiae  of  audi  a  kind  aa  to 
create  a  trust.  Or,  it  might  poaaibly  mean  that 
he  would,  apart  from  his  own  will,  but  aa  part 
the  wish  of  his  father,  treat  tMs  property  aa 
trust  property  dedicated  to  the  use  and  amuae- 
ment  of  the  public.  I  am  aasnming  that  the 
evidenoe  shows  a  conversation  which  might  mean, 
either  one  of  thoee  things.  In  my  own  peraon&l 
opinion  I  think  that  really  the  balance  of  evidenoe 
is  very  much  in  favour  of  the  firat  inten>retation 
of  the  evidence  which  I  have  mentioned.  But  it 
ia  aaid  that,  if  yon  bear  in  mind  that  the  aon, 
here  not  only  had  the  oonveraation  with  hia 
&ther,  but  that  be  alao  heard  tha  lettera  read 
which  had  paaaed  between  Haasra.  Farrar  and  Co. 
and  Measrs.  Creech,  writing  on  behaU  of  Uis 
testator,  yon  ought  then  to  rud  the  wwda,  in  the 
light  of  tfaoae  letten,  aa  worda  spoken  betwean. 
persona  who  were  bearing  Uioee  letters  in  mind. 
It  is  said  that  then  you  will  oome  to  the  c(mcln- 
aion  that  the  intention  of  the  father  was  not  to 
be  content  vrith  anything  which  should  depend 
upon  hope  or  goodwill,  or  anything  of  the  sort, 
but  to  place  the  property  in  such  a  poution  that 
really  hia  son  would  by  law  be  compilable  to 
continue  to  appropriate  the  property  to  t^aae 
purposes.  Here,  aoun,  I  can  only  say  that  even 
if  one  imputes  to  ^e  son  and  tbe  father  hcoie — 
the  son  is  really  the  eaaential  person — that  he  did 
cany  thia  oorrespondenoe  in  hia  head,  I  then 
ahomd  not  oome  to  the  oonolasiott  that  by  thia 
oonveraation  he-  iwnniaed  hia  UHmt  that  ha 
would  ao  dMl  with  the  pnmerfy,  beomae  I  xeally 
do  not  draw  that  oonoluaum  myaeU  from  tha 
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coiTwpondsnoft.  It  aeeniB  to  me  that  the  father 
WMM  ertramely  anxioiu  that  the  property  Bhould 
iwuin  the  property  of  the  owner  ol  Buehmore, 
ind  that  anjthmg  ihaJb  was  done  with  the  pro* 
pnty  ihoald  be  duie  hy  the  owner  of  Bnahmore 
ToJintbuilj ;  that  is,  hy  his  own  will,  a*  diatinot 
tma  the  will  <3i  the  testator,  from  whom  he  took 
the  ittiyerty.  In  order  really  to  understand  the 
ooTTespondanoe  between  Measrs.  f  arrer  and  Co. 
and  Messrs.  Greeob,  one  should  bear  in  mind 
iriiat  the  father  says  in  the  letter  whioh  was 
vritten.  I  think,  some  iive  years  before  the  oodioil 
waa  executed.  He  had  had  a  letter  from  the  son, 
in  vhioh  the  aon  says :  "  Hy  dear  father,  I  quite 
Bgiee  with  you  that  it  would  be  a  pity  if  the 
miuenm  was  left  away  from  tite  pn^mty.  It 
would  be  a  great  bore  for  the  owner  of  Basomore 
to  hare  a  boatdle  county  oonndl  show  so  near.  I 
Bee  dearly  that  the  holder  of  the  prtmertr  f^ter 
jour  time  wiU  have  rery  little  to  spend  if  ne  can 
seep  the  plaoe  tofcMiw.  Toa  say  that  I  am 
shnm  perfaotiT  iiidifisrent  to  bosinass.  How  do 
yon  know  P  The  only  little  bnaiiiess  I  hare  had 
to  do  has  bem  done  here.  I  am  always  rery 
glad  to  hear  what  you  propoee  to  do  with  the 
property,  but  I  do  not  know  now  I  am  to  make  it 
ny  business.  I  certainly  think  that  the  museum 
ought  to  be  the  property  of  the  owner  of  Bush- 
more,  as  it  would  be  a  reoord  of  dicKings,  Ac, 
that  have  taken  place  on  the  estate."  The  answer 
of  the  father  to  that,  dated  the  Srd  Aug.  1894. 
contains  this  passue :  "  I  am  glad  to  see  by  your 
Irtter  reouTea  to-day  that  yon  take  a  reasonable 
Tiew  of  my  wishes  in  regard  to  the  museum  and 
other  establishments  here.  I  shall  be  glad  to 
feel  that  it  is  not  necessary  for  me  to  make  n>eciBl 
prorinons  for  the  keeping  up  of  these  things, 
iriueh  would  depriTO  the  owner  of  Bnshmore  of 
the  pleasore  ana  ore^  of  Bering  them  up  <rf  his 
own  free  will,  and  make  the  pec^  of  the 
Qsigfabovrhood  gradually  come  to  look  upon  them 
u  a  rightb  Whereas,  my  great  ol^ect  is  that  the 
aitate,  Tiewed  as  an  institntion  for  the  benefit  ci 
its  Borronndings,  should  contuiue  to  be  regarded 
u  Tolnntarily  contributing  to  the  pleasure  and 
benefit  of  the  people  about."  It  seems  to  me  that 
tJiat  letter  makes  it  perfectly  phun  that  the 
testator  at  that  moment  was  determined,  if  he 
ootUd,  to  leare  this  property  with  the  museum 
tad  other  thingsupon  it  m  the  hands  of  the  owner 
of  Bushmoie  in  snch  a  way,  that  anything  that 
,wa8  dtme  witb  it  for  the  amusement  or  benefit  of  i 
the  pecrale  would  be  something  done  of  his  own 
'free  wiU  for  those  people.  And  it  seems  to  me; 
that  ihat  ia  absolutely  inconsiatent  with  the  trust' 
,  whidi  we  are  now  asked  to  sa^y  the  son  promised 
the  lather  he  wonUToanT  out.  On  uie  other 
■  hand,  time  is  doubt  that  the  father,  Banng' 
Qu^  wish,  also  bad  a  strong  desire  to  have  some 
sertainty  that  hia  son  would  really  Iraep  up  the 
mnssam  in  the  way  in  which  he  could  wish  it  to 
be  kept  up,  and  would  spend  enough  money  upon 
it  In  that  state  of  nund  be  draws  the  codicil 
iiiniBelf.  Before  this  oorrespondenoe  takes  plaoe, 
I  do  not  really  see  the  slightest  ground  for 
mf^eeting  that  he  had  in  any  way  departed  from 
his  views  as  expreesed  in  we  letter  of  the  Srd 
Aug.  1894,  from  whioh  I  hare  just  read  an 
otnot  Beang  in  that  state  of  mind  the 
testator  then  draws  that  codidL  Upon  that,  if 
the  son  had  then  been  called  into  the  father's 
room  without  there  being  any  oorre^ond^ice 
TaLLXXXTI.,8207*. 
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with  Messrs.  Farrer  at  all,  and  had  been  asked 
whether  he  approved  of  his  father's  will,  I  cannot 
conoeive  that  anybody  would  have  said  that  by 
njm^  tiiat  he  approved  he  therebT  made  any 
promise  ereating  a  txvuA,  the  result  of  which, 
would  be  to  prerent  him,  as  the  owner  of  Bnsh- 
more, from  keeping  up  the  museum  and  that 
state  of  things  of  nis  own  free  will.  But  it  is 
said  that  this  oorrespondMice  with  Messrs.  Farrer 
makes  the  difference.  I  do  not  wish  to  go  at 
length  through  it ;  it  really  is  not  neceasaiy.  But 
Messrs.  Farrer  suggest  that  really  the  beet  way 
for  him  would  be  to  express  a  hope,  which  they 
tell  him  will  not  be  legally  binding,  and  then 
trust  that  bis  son  will  be  inclined,  acting  f6r 
Mmsdf,  to  follow  out  the  same  course.  'Then 
when  tiie  testator  is  not  satisfied  with  that, 
because,  no  doubt,  it  does  not  seem  to  bind  the 
son  safficiently  firmly,  Messrs.  Farrer  point  out  to 
him  the  other  altenutire.  But  it  is  Soylla  and 
Gharybdis.  It  is  plain  that  that  whioh  the  father 
was  so  set  upfm— that  the  pec^le  should  have  no 
righto  at  all  whatsoever,  tiiat  the  owner  of  Budi- 
more  for  the  time  being  should  do  these  thin^ 
and  set  the  credit  of  doing  these  things  of  his 
own  uee  will,  would  be  impossible  if  the  altema- 
tire  suggestion  which  Messrs.  Farrer  pointed  out 
was  carried  out;  that  is  to  say,  if  he  had  the 
interrentiou  of  trustees  who  should  obtain  the 
necessary  leare  from  the  court.  Then  when  that 
correspondence  has  been  read,  the  father  has  read 
to  the  son  the  ooditnl  which  had  been  preriously 
drawn  for  him  by  Messrs.  Creech,  whether  at  his 
dictation  or  not  I  am  not  quite  sure.  We  are 
asked  to  say  that  in  consequence  then  of  the  son 
having  promised  the  father  that  he  would  con- 
tinue  thmgs  as  they  were  in  his  father's  lifetime, 
a  trust  has  been  created  which  t^  court  ought 
to  enforce ;  that  is  to  say,  a  trust  has  been  raeaied 
by  the  giving  by  the  son  of  a  promise  which  it 
would  be  nno(niad«itioiiB  ior  the  son  not  to 
perform.  I  oumot  agree.  I  find  no  such  pro- 
mise at  all.  The  om^  promise  I  do  find  is  a 
promise  which  to  my  mind  is  much  more  consis- 
tent with  the  absence  of  a  trust  like  that  whioh 
is  suggested  here,  than  it  is  with  the  preseiuM  of 
it.  I  think  therefore  that  the  deoisiML  of 
Eekewich,  J.  was  wrong,  and  that  it  ought  to  be 
reversed. 

Stiblih.o,  L.J.— I  am  ot  the  same  opinion.  In 
this  case  Eekewich,  J.  in  the  first  plaoe  decided 
that  the  codicil  as  it  stands  created  no  trusty  but 
simply  contained  absolute  gifts  in  favour  of  the 
testator's  son.  But  be  held  that  it  appeared 
from  the  evidence  that  the  testator  communi- 
cated the  existence  of  this  codicil  to  the  aon,  and 
at  the  same  time  disclosed  to  him  his  wishes  wit^ 
referenoe  to  uie  proper^,  and  exacted  from  tlje 
son  an  assnnace  tut  those  wishes  should  be 
fulfilled.  Under  these  ciroumstainoes  he  came  to 
the  oondlnBicm  that  a  trust  had  been  enured 
which  could  be  enforced  as  i^inat  the  son  at 
the  instance  of  the  Attorney-General  as  repre- 
senting the  public  Now,  what  were  the  wishes 
whioh  were  tnus  communicated  to  the  son  P  In 
the  first  plaoe  the  learned  judge  says  this :  "  He  " 
— that  is,  the  testator — "certumy  did  intend 
him " — that  ia  the  son — "  to  maintain  the 
museum  and  g^unda,  and  to  allow  the  public 
access  thereto,  and  the  son  certainly  accepted 
the  gift  of  both  with  the  asBorance  that  this 
should  be  done."    Then  he  adds  this:  "While 
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giTil^f  the  propertrf  already  mentioned  to  the 
son  wr  the  pnrpoee  of  maintaining  the  mnseum 
and  gronndi  as  hentoton,  the  testator  insisted 
that  the  pablic  should  have  no  ri^ta."  I  think 
tiiat  the  oondosions  of  fact  at  which  the  learned 
jndge  arrirod  as  stated  by  him  are  jostifted  by 
1^  evidence.  The  learned  jadge  then  prooeedea 
to  coiuider  what  was  the  effect  of  the  commani- 
oation  of  the  wishes  bo  found,  with  the  resalt 
which  I  have  stated ;  and  he  came  to  the  ooncla- 
'  aion  ^at  a  trust  had  been  created  which  could  be 
enforced.  With  the  utmost  respect  I  am  unable 
to  agree  with  that  conclaslon  on  that  state  of 
facts.  It  seems  to  me  that  when  once  you 
arrive  at  the  conclusion  that  the  public  were  to 
have  no  rights,  it  is  impossible  to  say  that  an 
effectual  trust  has  been  created.  A.ud,  looking 
at  the  whole  evidence,  which  I  shall  not  go  into, 
I  think  that  what  the  testator  meant  reallr  to  do 
was  that  which,  in  the  Irish  case  of  McCormiek 
▼.  Orogan  (ubi  $up.)  the  Lord  Jnetloa  of  Appeal 
stated  to  have  been  the  object  of  the  testator, 
whoae  beqneets  were  the  subjeat  of  oonaideration 
in  that  ease.  He  considered  there  that  the  pur- 
pose was  to  set  up,  after  the  deoeasct  of  the 
-tcntator,  not  a  trustee,  but.  as  it  were,  a  second 
self,  whom,  while  he  commni^cates  to  him  con- 
4idratially  bis  ideas  as  to  the  distribution  of  his 
property,  he  desires  to  invest  with  all  his  own 
irreaponaibility  in  carrying  them  into  effect.  The 
truth  is  that  the  testator,  though  he  had  with  the 
Aitmost  liberality  afforded  aumission  to  the 
public  to  the  museum  and  grounds,  yet  had 
anxiously  gunrded  thron^hout  his  whole  life 
against  the  public  acquiring  any  rights  against 
him.  It  appears  from  the  evidence  that  he  was 
•  equally  anxious  ^at  no  auoh  rights  should  be 
aoqnirad  by  the  publio  against  his  suooessor,  and 
I  think  the  result  is  that  he  was  satisfied  by  his 
flcm  and  suooessor  nndertaUng  an  tumonrable 
obligation  to  carry  on  the  moseura  and  the 
grounds,  which  had  been  thrown  open  to  the 
public  during  the  testator's  lifetime,  in  the  same 
mimner.  and  to  the  same  extent,  and  no  further, 
as  the  testator  himself  had  done.  I  agree,  there- 
fore, that  the  appeal  ought  to  be  allowed. 

Cozbns-Hjlbdy,  L.J. — I  agree,  and  I  have  very 
little  to  add.  It  seems  to  me  that  the  testator's 
-wish,  as  expressed  by  bim  to  his  son,  was  incon- 
sistent with  the  true  idea  of  a  charity.  The 
public  were  to  have  no  rights.  It  ma^y  be  that 
fae  desired  to  create  that  which,  not  being  in  the 
view' of  the  law  a  charity,  would  be  void  as  a 
perpetoity.  Bat  I  cannot  see  that  the  son  is  in 
any  way  bound  to  do  more  than  to  agree  to  hold 
the  property  upon  the  terms  verbally  expressed ' 
to  him  by  the  testator,  and  these  terms  do  not 
create  a  charitable  trust.  ^^g^ 

Solicitor  for  the  appellant.  C.  B.  WooUey. 

Solidtora  for  the  respoodents.  The  BoUeitor  to 
the  Treasury;  Kennedy,  Hnghea^  and  PoMonby  ; 
Tathame  and  Pym. 


HIQH  COURT  OF  JUSTICE. 

OHANOEEr  DIVISION. 

Jtdy  29,  Nov.  27, 28,29,  D««.  3, 1901,  and  Jan.  18, 
1902. 

(Before  Faewbll,  J.) 
Bond  v.  Barrow  EiCUATiTE  Steel  Compant 

LlHITBD.  (a) 

Company — Actual  and  ettimcded  loaeee  of  capital 
— Preference  ehareholdere  having  no  votet— 
BalaTieet  to  credit  of  profit  and  Ion  aeeounta~ 
Whether  ,avaUable  for  rettoraiion  of  *uch  Uiaaee 
or  for  payment  of  dividends  to  such  ehare- 
holdere. 

Preference  ehareholdere  created  by  epeeial  reeolu- 
tton  claimed  dividende  and  arreart  of  dividende 
on  their  eharee  out  of  profile  of  the  company  in 
the  years  1898.1900.  The  prefii  ^  had 
been  carried  to  reserve  or  earned  forward. 
That  for  1899  had  been  carried  fbrwvrd  pending 
the  dedeion  on  an  application  for  reduetion  of 
capital,  which  toat  refused  on  the  ground  that 
theee  eume  were  applicable  to  make  good  the  loee 
of  capital,  partly  actual  and  partly  estimated, 
which  the  company  alleged  had  been  eu^ined. 
The  profit  for  1900  was  provisionally  carried 
forward. 

Held,  (I)  on  the  construction  of  the  arlielea  and 
epeeial  resolutione,  that  the  resolutions  did  not 
alter  the  articles,  and  that  these  conferred  no 
further  rights  than  a  priority  in  the  payfuent 
of  dividends ;  (2)  that  there  were  no  profits  out 
of  which  payment  could  be  made.  That  that 
depended  on  the  eireumetanees  of  each  case,  the 
ntUure  of  the  company,  and  the  evidence  of 
competent  wUnesses,  Fixed  capital  might  in 
some  «ases  he  sunk,  whUe  eireuiatmg  capital 
muet  be  fespi  «p.  That  the  actual  Zom  too*  of 
this  hind,  and,  taiothe  eeUmated  loss,  the  plain- 
tiffs  had  failed  to  ehow  that  it  wae  Jbeed  eapOal 
whieh  in  a  company  of  this  nature  might  be 
eunk.  In  no  case  had  the  court  compdlad 
direeiore  to  pay  tUvidende  when  they  had  ex- 
pressed  an  opinion  that  the  state  of  the  aceounis 
did  not  admit  of  tueh  payment.  That  the  aeticn 
failed  therefore,  and  woMd  he  dismissed  with 
costs. 

In  this  case  the  defendant  company  was  incor- 
porated in  1864  with  a  capital  of  150,000^.,  which 
bad  since  been  first  increased  and  subsequently 
reduced,  and  at  the  hearing  stood  at  1,528,275^, 
divided  into  150,000  ordinaty  shares  of  72. 10s. 
each,  377  81.  percent,  preference  shares  of  75Z. 
each,  and  50,000  61.  per  cent  preference  shares 
of  71. 10a.  each. 

The  plaintiffs  were  the  holders  of  some  of 
each  of  these  classes  of  preference  shares,  and 
they  claimed  on  behalf  of  themselves  and  all 
other  the  holders  of  preferenoe  shares  to  be  paid 
the  diridends  and  arrears  of  dividends  on  tnnr 
shares  out  of  the  profits  which  thw  allwad  the 
oo^^y  had  mam  in  the  years  1988, 1^,  and 

No  dividend  had  been  paid  on  the  81.  per  cent, 
preferenoe  shares  idnoe  1898,  or  on  the  SL  per 
cent,  pmfonnce  shares  ^oe  1896. 

The  preference  shareholders  had  no  votes  in 
respect  of  these  shares. 


M  BsporUd  by  A.  W.  CBASTBS,  Esq.,  Bftril>Mr<«t-l«w. 
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IDie  i>rofit  and  loss  aocoont  for  the -rear  1898 
vhoned  a  balance,  desoribed  aa  "  net  profit  for  the 
j«ir  1898."  of  65,803;.  7s.  Sd..  and  of  thU  20.000L 
vas  carried  to  tbe  reserve  f  and,  making  it  40,0001., 
md  10,4181. 10s.  carried  forward. 

The  profit  and  loss  aocotmt  for  1899  showed  a 
balance,  deecribed  aa  "net  profit  for  the  year 
1899,"  of  89,0181.  17f.  6d.,  and  this  was  carried 
fomud  pending  the  deoiuon  of  the  ooart  on  an 
application  for  the  redaction  of  the  capital  of  the 
toamtay  referred  to  below. 

The  profit  and  loss  aooonnt  for  1900  showed  a 
tMlanoe  of  157.6052. 12fl.  lOd..  which  was  provi- 
ai<maU7  broaght  fwward. 

The  report  for  the  year  1898  contained  the 
idlowing  atatansnt:  **'Sbo  ahaiehcdden  are 
aware,  both  from  the  balanofrsbeets  themsalTes 
and  the  aaditor^a  certificates  wldoh  have  accom- 
panied them.  tiMt  for  some  years  past  no  deprooia- 
tion  has  been  written  off  the  amount  at  debit  of 
Und,  buildings  works,  fixed  plant,  and  mining 
bases.  The  duoctors  have  carefully  considered 
Ha  matter,  and.  having  regard  to  the  fact  that 
many  of  these  assets  are  more  or  lees  of  a  wasting 
cfaaneter,  they  are  of  opinion  that  the  time  has 
aniTed  when  a  careful  reriaion  of  their  value 
^ald  be  made.  It  is.  however,  a  subject  which 
in  all  its  bearings  requires  most  matnre  con- 
udeiation.  and  the  deliberations  of  the  directors 
an  not  snIEunently  advanced  at  tbe  present  time 
for  them  to  submit  any  xeoommen<wtion  to  the 
shareholder*.*' 

Aocor^nglT  in  1889  apeoial  resolntions  were 
pussd  for  tbe  rednstion  of  the  capital  of  the 
AHnpany. 

The  petition  for  the  confirmation  of  these 
veaolutions  came  before  the  court  in  Aug.  1900 
(83  L.  T.  Bep.  397;  (1900)  2  Cb.  846).  It  was 
<qvosed  by  some  of  the  preference  sharebf^ders, 
and  the  petition  was  dismissed  by  Oozena- 
Hardy,  J.,  and  tiiat  decusion  was  confirmed  by  the 
Goart  of  Appeal  (85  L.  T.  Bep.  493). 

Some,  but  not  all,  of  tbe  present  plaintiffs 
«|ipeared  and  opposed  that  petition,  and  it  was 
dumined  on  the  ground  that  the  alleged  loss 
had  not  been  proved  to  the  satisfaction  of  the 
court,  and  also  by  Gozens-Hardy,  J.  on  the 
0Dnnd  that  tite  amount  standing  to  the  credit  of 
us  reserra  fund  and  the  89.0182.  17*.  Bd.  profit  in 
1899  were 

an^linl>lo  to  make  good  loss  of  c^tal 
so  br  aa  th»  aame  would  extoid. 

Tbe  plaintiffB  in  the  present  action  were  now 
daiming  that  these  sums  and  the  balance  to  the 
credit  of  pi<^t  and  loss  account  in  1900  were  not 
as  a^licable.  but  bel<»iged  to  them  by  contract, 
sod  It  ma  aigned  on  tobalf  of  the  defendants 
that  the  order  of  Gozena-Hardy,  J.  created  an 
t^tome^  and  that  in  hia  Lordship's  opinion  waa 
posnbly  correct  so  far  as  regaroed  any  of  the 
t^aintiffs  who  a|^>eared  and  opposed  the  petition. 
But  this  was  not  pleaded,  and,  as  there  were 
otfao*  plaintHEs  who  did  not  appear  on  the  petition 
and  who  could  sue  on  behalf  of  others  who  had 
not  opposed  tbe  petition,  his  Lordship  did  not 
thiidc  it  necessaiT  to  express  a  concladed  opinion* 
«u  the  pc^.  N(nr  did  he  T^;ard  the  decision  of 
Coasena^w^yi  J*  *b  a  precedent  disposing  of  tiiis 
«ue,  lor  tiie  pcants  argued  before  him  were  not 
Mne  that  leamed  jndg%  and  that  hj  no  foult 
«f  tfra  plaiatifh.  becanae  the  contentions  that 
Jhey  now  raised  oonld  not  have  been  put  forward 
9T  them  ia  sopport  of  thdr  oj^oation  to  the 


[OBAir.  Dir. 


petition,  but  were  adverse  to  such  opposition,  and 
Should,  if  urged  at  all.  have  been  urged  by  tiio 
oompany. 

JmJeina,  K.C.  and  Sirby  for  the  pliuntifh.— 
We  ask  for  a  declaration  tmit  tbe  profits  might  be 
applied  in  paying  t^e  dividends  on  the  preference 
ahares.  No  such  dividends  have  been  paid  mnoe 
1898  and  1896  on  the  two  classes  of  such  shares. 
The  defendants  contwid  that  loases  on  cwital 
account  muat  first  be  made  good.  We  say,  first, 
loss capital  does  not  matter.  There  are  profits; 
and,  aeoondly,  you  cannot  divert  profits  to  capital 
losses.  The  defendants  petitioned  the  court  to 
write  25  per  cent,  off  capital  all  round.  See 

lU  Barrtno  Bmmatiie  Bteti  Oompany,  59  L.  T.B^ 
500  ;  39  Cb.  Div.  5S2. 

The  petition  was  opposed  by  preference  share- 
holders, but  they  failed  aa  there  was  no  preference 
aa  to  capital  The  question  is,  Can  the  defen- 
dants credit  the  reserve  fond  in  priority  to  the 

Jtreferenoe  shares  P  We  disclaim  any  charge  of 
raud.  If  the  defendants  are  right,  their  motive 
is  immaterial.  We  only  ask  for  94t0001.  There- 
fore it  may  not  be  necessary  to  cmsider  whether 
we  have  a  right  to  complain  of  carrying  sums  to 
depreciation  account.  Can  the  defendants  with- 
hold from  us  the  amount  by  which  the  capital 
should  be  reduced  P   We  submit  not : 

Lt4  V.  Ntueh4Ul  A»phalt»  Company,  61  L.  T.  Bsp. 
11 ;  41  Ch.  Div.  I. 

[Fabwell,  J. — I  have  not  got  to  determine  what 
are  profits ;  it  is  a  question  of  oonstmotion  of 
articles.  Assuming  there  are  profits,  can  you 
insist  on  diridend,  and  perhaps  ruin  the  com- 
pany P  Eculy,  K.O. — We  propose  to  show  there 
are  no  profits  from  the  auditors  oertifi<}ate.]  We 
say  we  nave  nothing  to  do  with  depreciation  d 
capital.  [Eady,  E.G. — In  the  case  before  Gozena- 
Hardy.  J.  the  preference  shareholders  insisted 
that  uie  reserve  and  profit  and  loss  balance  should 
be  applied  in  ledootion  of  capital,  and  now  ther 
want  to  have  it  as  dividend.  The  second  pram 
in  that  case  which  we  are  appealing  is  tiie  app<»v 
tionment  of  redaction  rateably.]  It  is  admitted 
there  is  nothing  to  prevent  paying  dividend  out 
of  profits.  But  does  the  company  reserve  power 
to  a^ly  profits  to  reserve.  That  is  a  question  of 
constriujuon  iriiich  is  not  covered  by  authority. 
See 

Fithtr  V.  Black  and  WhUe  PubUthing  Companjft 
84  L.  T.  Bep.  305 ;  (1901)  1  Ch.  174. 

All  through  the  judgment  of  Cozens-Hardy,  J. 
run  the  words  "  profits  available  for  dividnid." 
The  oontraots  with  ns  were  made  by.  iqiecial 
resolutum  in  1872  and  1876.  Sid  they  provide 
that  the  directors'  powers  to  reserve  should  over- 
ride the  preference  dividend  P  As  to  the  8  per 
cent,  sharas,  the  word  "  interest "  diows  that  there 
should  be  no  deduction  against  the  preference 
shuea.  As  regards  the  6  per  cent,  shares,  the 
word  "  diridend is  used,  but  the  resolution  defines 
tiie  deductions  that  are  to  be  made  in  the  case 
of  net  profits.  You  do  not  allow  depredation  or 
reserve.  [Fabwkll,  J.— Is  that  clear  P  Look  at 
the  auditor's  note — that  is,  the  balance-sheet.  I 
unree  when  you  get  your  inrofit  and  km  joa  can 
afiot  it  as  yon  like,  ui  the  special  resolufi^ii  yon 
vmt  to  teave  out  "only  or  read  it  "imme- 
diately."] Tea.  The  resolntions  are  set  out  in  39 
Oh.  DiT.  p.  586.   [Fabwxll,  J.— ^Tou  cimnpt  dis- 
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tinguiflh  the  8  per  cent,  mterett  froi:i  the  6  per 
cent  diTidend.  The  intoreet  is  a  diTidend.]  Yes  ; 
bafc  in  art.  9  the  word  was  need  to  get  in  front  of 
the  direotors' powers  over  dividends.  It  is  admitted 
tiie  plaintiffs  are  holders  of  these  shares.  The 
defendants  mnst  make  out  laches  and  prove  that 
tben  are  no  profits.  They  miwt  also  yrowe  loss. 
They  agreed  to  paj  the  8  per  oent.  dindend,  and 
havs  fimds  to  meet  it.  An  yoa  to  read  the  ocm- 
tnot  to  pay  <hi1t  if  the  direoton  noommend  it  f 
[FABwaLii,  J.~%nrdj  jon  mnib  proride  for  kiM 
of  plant  «nd  oontingenoiet.]  See 

Dovty  T.  Cory,  85  L.  T.  Bqi.  2fi7  i  (1901)  A.  C.  «77. 

The  only  answer  to  oar  claim  is  th^  it  is  uUra 
vire$.  It  is  not  a  question  of  discretion.  Of 
course  the  directors  may  apply  profits  to  lost 
capital,  bat  the  reserve  fand  is  not  that : 

Birch  V.  Cropper !  Rb  Bridgwattr  Navigation  Com- 
pany, 61  h.  T.  Bap.  621 ;  14  App.  Crb.  525. 

[Fabwkll,  J.— Coold  not  the  company  have 
anthorised  a  reservs  fond  fay  ipe^al  article  F]  Not 
as  against  us : 

FitUr  T.  Block  and  WkiU  PuhUtMng  Company 

[Fabwxll,  J. — The  want  of  a  reserve  might 
paralyse  the  company.  Yonr  dividend  is  cnma- 
wve.]   The  defenduits  mast  prove  loss  : 

Ka  BwTOto  HenMffts         Company,  88  L.  T.  Btp. 

807  ;  85  Jb.  493 ;  (1900)  2  Ch.  858 ;  (1901)  2  Cta. 

7M. 

The  mere  fact  of  loss  of  fixed  oa{atal  does  not 
preclude  paying  a  dividend : 

Lm  v.  Ntuehdtel  Arphalte  Company  (ubi  nip.) ; 
BtiUpn  V.  Natal  Land  and  Coloniaation  Company, 

as  L.  T.  Bap.  786;  (1882)  2  Oh.  134; 
Lv^hodc  j.Sr^hBaiiki^8otahAmmiea,ii7l.T. 

B«p.  74;  (1892)  2  Cb.  198; 
F>m«r  V.  Oen«rai  Comwsreial  Invottmmi  Trutt, 

70  L.  T.  Bap.  516 ;  (1894)  2  Oh.  289 ; 
WHmtr  T.  Maenamara  and  Co.,  72  h.  T.  Bsp.  5S2 ; 

(1895)  2  Ch.  245  ; 
Re  Natimal  Bank  of  Walta,  78  L,  T.  Bap.  667 ; 

(1809)  2  Ch.  689 ; 
Dovey  v.  Cory  (ubi  »np ). 

Here  the  losses  are  on  fixed  capital  It  is 
irraleTaDt  to  say  there  are  no  profita,  and  the 
qnetlion  is  what  to  do  with  thenu  [Fabwkll,  J. 
—0^  cannot  say  what  an  profits  withoot 
experts.]  Xm  t.  Ntuehdtal  AtpkdUe  Company  (ubi 
»up.)  decides  that  yoa  seed  iu)t  replace  a  wasting 
'asset.  Vemet's  case  (ubi  nip.)  entitles  yon  to 
disregard  loss  of  fixed  assets.  In  the  JfaUonal 
Sank  of  Wales  case  {ubi  «up.)  it  was  said  you 
might  throw  profit  and  loss  acooont  losses  on  to 
capital.  A  reserve,  if  formed,  ought  to  be  naed 
■for  eqaaliaing  dividends.  Oar  contract  was  equal 
to  a  debenture  bond. 

Eady,  K.O.,  Bidcher,  K.O.,  and  CaM$el  for  the 
defendants. — The  disclaimer  of  malajide$  goes  to 
the  root  of  the  matter.  The  claim  ia  startling. 
No  dividend  in  1899  or  1900  was  recommended  or 
declared.  The  directors  may  appljrthe  balance 
of  profit  and  loss  acooont  to  lost  capital,  deprecia* 
tion,  and  reserve : 

Re  Barrow  Eamatite  SteA  Companty  (ubi  ««]>.). 
An  not  directors  bound  to  provide  for  lost  capital  F 
This  last  point  is  nnneoesaary  if  the  other 
points  are  decided  in  our  favour.  [They  read  the 
valuation  of  1899  as  to  depreciation.]  Then  was 
no  rediaed  loss  then  known.   [Tb^  referred  to 


proceedings  for  reduction  of  capital.]  There  the 
prefermce  Bharebolders  did  not  contend  it  was 
their  money,  so  that  they  are  now  estopped. 
[Fa&will,  J.— I  do  not  agree  as  to  that ;  Uwt 
an  not  the  same  parties.]  Then  is  no  dindena 
nnless  declared : 

lAaSUj,  5Ui  cdiL,  pp.  35,  437. 
It  involves  the  exercise  of  discntion.  That  inake» 
it  a  debt ; 

Be  Severn  and  Wye  and  Severn  Bridge  Bmlway 
Company,  74  L.  T.  Bap.  SIO  ;  (1896)  1  Ch.  569  ; 
Bnrland  v.  Marie,  18  TiiBM  L.  Bep.  41. 

Interest  in  the  contract  is  a  mianomer : 

Ba  Bharpe,  65  L.  T.  Bep.  76 ;  (1892)  1  Ch.  154. 

There  is  a  cnmnlative  preferential  charjse.  Net 

Sn^ta  means  aftw  all  dedaotinw  av^lable  for 
ivUlMid: 

Keher  r.  Bkufe  and  White  PiMMimg  0«sipaNy 

Are  directors  bound  to  make  tip  os^tal  in  com- 
panies of  this  Baton  t  Does  a  bosiness  man  do 
BoP  See 

Vemer'e  earn  («M  tup.)  ; 

Re  National  Bank  ^  Wa^ee  (u&i  sup.) ; 

Lee  V.  NewiM.tA  Aaphalte  Company  (uM  tup.) ; 

Lubbock  V.  Br^ieh  Bank  Bonth  Amarita  (ttb« 
tup.). 

Ton  most  look  at  all  the  oircom stances : 

Paknar,  7Ui  edit,  pi.  1,  551 ; 

Wilmer  r.  Macnamara  and  Co.  (ubt  «up.) ; 

Dovey  v.  Cory  (ubt  aup.). 

The  preference  shareholders  here  have  no  ^lecia) 
rights  ag^nstordinaiy  shares  other  than  pnoritiy. 
The  special  reeolutions  must  alter  the  articles : 
7«f>artot  Hydropathic  Company  v.  BsMfsoM,  49 

L.  T.  Bap.  160}  28  Ch.  Dlv.  1 ; 
CampheU'M  eass,  29  I-  T.  B«p.  622;  L.  Btp.  9 
Ch.  1. 

Here  they  did  not.  As  to  "  intenst."  see 

Henry  v.  Oraot  Northern  Ba«1ioa|r  Company,  1  Dfr 
G.  &,  J.  606. 

"Net  profits'*  is  amlogaoas.  As  to  resolotioiu 
being  uMra  nra^  see 

£bbtD  Tola  Company*!  ease,  86  L.  T.  Bsp.  808 ;. 

4  Ch.  Div.  827. 

Jeniina,  K.O.  in  ie|dy. — ^We  rely  on 
Lee  T.  Neueh^l  JephaUa  OtmjMmy  («W  aiv.)  i 
Famer**  case  {vbi  aup.)  ] 
National  Sank     WaXee  (ttbi  awp.). 

Yon  m^y  pay  dindaadi^  thon^  not  bmnd  to 

do  SO: 

Re  ITtHfftton  Oetton  JTill  Company  £mUM,  7* 
L.  T.  Bap.  568;  (1896)  1  Oh.  881. 

Cwr.  adv.  vuU. 
Jan.  18.— Fasvill,  J.  (after  stating  the  faote 
SB  above  set  ont»  oontinned:)— The  oontenticm  ot 
the  plaintifb  in  this  aotion  is  tliat  tb«7  are- 
entitled  by  contract  to  be  pi^  a  prefteential 
dividend  out  of  the  balance  to  the  credit  of  profit 
and  loss  in  each  year,  and  that  the  company 
oaoBot  appropriate  any  part  of  snch  balance  to- 
reserve  or  cany  over  one  ahilting  until  theyhaTe- 
been  paid  in  full.  Then  is  no  Bu«[estion  nM 
want  of  bonafidee  on  the  part  of  theweotora  or 
the  company.  The  defendants  say  that  tiiat  i» 
not  in  accOTdance  with  the  special  resolntiona 
creating  the  preference  shares,  and  tiiat,  if  it  is,  the 
balance  to  the  credit  of  profit  and  loss  for  any 
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jotr  is  not  neoeuarilj  siudi  nofiti  ot  the  com- 
om  IS  an  pnipeii/  appUoaUs  to  dividandt  bat 
that,  if  the  ooart  u  Mtfiafled  by  eridenoe  that 
time  have  been  aaoertained  loeaee  and  depreoia. 
tiou  of  oaintal  aaa^  exceeding  the  amoimt  of 
the  bdanoe,  theae  losses  mnst  be  made  good 
balore  any  diTidend  oan  be  Paid.  The  ftrst  pcnnt 
dnads  on  the  oonstmourai  cl  Ihe  original 
irtbdes  and  the  special  reacdntiraa  creatini^  tlie 
pteCarsnoe  shares,  f  it  is  not  o(Hitended  that,  if 
preference  shareholders  hare  snch  oontnotnal 
ri^ts  as  th^  c^m,  the  company  can  by  special 
nsdntions  deprive  them  of  sooh  rights  or  of  any 
pstt  thOTeof.  Art.  43  is  as  follows :  **  Any 
costal  raised  by  Uie  creatimi  of  new  shares  shall 
tie  considered  as  part  of  the  orifpnal  oapitaJ,  and 
diall  be  snbjeot  to  the  same  provisions  witb 
nferaioe  to  the  payment  of  calls,  the  forfeiture 
«f  ahans  on  not^aynuDti^  calls,  or  otherwise,  as 
if  it  had  been  part  of  the  oviginal  oapital, 
eiMpt  that  it  shaiu  be  lavfal  tor  tuo(»npa»  in 
gepml  meeting,  hj  mpvM  resolatkm  aa  ame* 
sud,  to  direct  that  tlie  new  shares  shall  have  sooh 
Xncaitj  in  respect  ot  dividends  aa  it  shall  deem 
espediant.''  Tnis  artide,  in  mj  opinion,  provides 
thatidl  new  sharas  shall  be  subject  in  all  respects 
to  the  provisiona  of  the  articles,  exo^t  only  that 
^Tidende  payable  on  new  shares  m»  rank  in 
prinitj  to  instead  of  pari  ^ish  with  ordinary 
sliins.  For  this  pnrpose  it  is  neoessaiy  only  to 
inbodnce  modifying  words  into  art.  95  for  the 
whole  fsacienlas  of  ^nses  relating  to  dividends— 
TO^  95  to  101— to  apply.  It  is  arroed  that  the 
pnnisiona  as  to  declaration  of  dividend  do  not 
mlv  to  shares  on  which  a  fixed  preferential 
«riaend  is  payable.  I  do  not  think  so.  The 
neoBsrity  for  a  declaration  ol  a  dividend  is  a 
«OB£lioB  preoedent  to  an  aotion  ioveoover,  as 
•Med  in  general  tenns  in  Lindler  on  Companies, 
Mh  e£t.  p.  437,  and  where  the  lesuiie  fond 
aitiole  ap^^ee  it  is  obrioos  that  siieh  a  deoiara- 
tion  is  eseontial,  f<»r  the  shanholder  has  no  right 
to  any  payment  nntal  tiie  otnporate  body  has 
determined  that  the  money  oan  properly  be  paid 
away.  It  is  nrged  that  uiis  pnts  the  preCnence 
•hsrdiolders  at  the  mercy  of  the  company.  Bat 
they  oame  in  on  tiieae  tenns,  and  this  argament 
does  not  cany  maoh  weight  in  an  action 
ssdi  as  this  where  bona  jtdea  is  conceded. 
The  <nmoate  eonolnnon  might  enable  preference 
■harebuders  to  ruin  the  company,  and  woold 
Mrtainly  lead  to  great  inconvemence  in  enabling 
Umb  to  oompel  tiie  payment  oat  of  the  last  penny 
e^ont  eariTing  forward  any  balance.  Granted 
ttat  it  ie  a  hanUiip  to  go  wiUioat  ^videndi  frar  a 
4iOH,  tUa  bardahip  presses  mora  haavity  on  the 
ordinary  ^lareholaera,  who  have  to  wait  till  the 
FeCsreDoe  ahanholders  leorive  all  arrears  bef  on 
tiwf  can  get  anything.  It  was  nzged  that 
eit.  97,  providing  for  a  reeerre  fond,  ooold  not 
^pl7  to  prefermce  shares  becaaee  one  of  its 
oojeots  is  to  equalise  dividends.  But  I  cannot 
■ee  that  the  mention  of  one  object  which  is  not 
■^p^icafale  is  any  reason  for  excladii^  those 
elqeets  which  are  applicable,  and  which  are  really 
4*  the  ben^t  of  aJl  ^  shareholders.  On  the 
aitioles  sa  they  stand  I  have  no  doubt  that  the 
^ne  conatraotKn  is  that  which  I  have  stated. 
But  it  is  contended  that  the  spemal  resolutions 
■aro  created  larger  rights,  and  it  was,  in  my 
^mtm,  competent  to  the  oompany  by  aooh  reso- 
mna  to  ahv  art.  4A.  Nov,  the  SL  per  cent. 
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preference  shareholders  were  created  by  resola- 
tions  passed  in  1872  in  theee  terms :  **  1.  This 
oompany  will  anee  to  parohase  from  the  Barrow 
Boiling  Mills  Com|Muiy  Idmited  the  two  f  amaoea 
erected  by  that  company  and  the  land  purchased 
by  them,  and  any  other  property  of  which  the 
rolling  mills  oompany  may  be  possessed.  2.  The 
oonnderation  for  the  purchase  shall  be  the  anm 
of  37,7001.  in  prefetenoe  shares  of  tUs  oompany 
bearing  interest  at  81.  per  cent,  per  annum  from 
the  1st  Jan.  last,  such  preference  sharee  to  be 
issued  to  the  present  shareholders  in  the  rolling 
mills  compsny  in  prc^rtion  to  Uunr  holdings. 

3.  The  directors  are  authorised  to  issue  preference 
shues  to  the  amoimt  of  37,7001.  bearing  interest 
at  81.  per  cent,  per  annum  in  perpetni^  for  the 
porpoee  of  carrying  out  the  above  agreement. 

4.  The  hc^dws  ox  the  above-mentioned  raeferenoe 
shares  shall  be  entitled  to  attend  the  general 
moetings  of  ths  oompany,  but  they  shall  not  be 
enUUed  in  virtne  of  smm  shares  to  vote  <xe  to 
interfere  in  any  way  in  the  compt^v's  {nrooeed- 
ings,  nor  shall  th^  in  virtue  of  suon  shares  be 
eligible  as  directors  of  tiie  compsny."  In  my 
oinnion  there  Is  nothing  whatever  in  this  to  sltw 
any  of  the  articles  as  I  have  construed  them. 
Stress  has  been  laid  on  the  word  *'  interest,"  but, 
in  my  opinion,  that  word  has  slipped  in  oer 
ineurtam  and  should  be  read  as  "  dividend,  as 
indeed  is  done  when  this  reeoluUon  is  referred  to 
in  the  special  resoluticm  tA  1876  to  which  I  shall 
refer  preeently.  "Interest"  is  not  an  apt  inintd 
to  express  the  return  to  which  a  shareholder  is 
entitled  in  respect  of  shares  paid  up  in  due  course 
and  not  by  way  of  advance.  Interest  is  com- 
pensation for  delay  in  payment,  and  is  not 
property  applied  to  a  share  of  profit  ot  trading, 
altlu>ugn  it  may  be  naed  aa  an  Inaoenn^  mode  of 
expreeniw  the  meason  <tf  the  dure  of  aodh 
pr^lts.  Tt  ia  impossiUe,  in  my  opinion^  to 
give  to  the  word,  need  as  it  ia  in  thu  eas^  so 
pregnant  a  meaning  as  the  plaintiffs  derive 
readu^f  it  as  an  equivalent  ot  an  alteration 
of  the  articles,  and  as  creating  a  rwht  ovwricUng 
the  valuable  and  possibly  eesentiu  article  pro- 
viding for  neore  funds.  The  62.  per  cent, 
prefarmoe  shares  present  more  difficulty.  Th^ 
were  created  by  resolutions  of  1876  as  follom: 
"  1.  The  capital  of  the  company  shall  be  and  is 
liereby  increased  by  the  adution  thereto  of 
50,000  preferenoe  shares  of  lOt.  each,  entitling 
the  holder  to  a  fixed  dividend  at  the  rate  xA  62. 
per  cent  pw  annum  on  the  amount  for  the  time 
D^ng  paid  up  in  respect  of  such  shares.  3.  The 
htddm  of  the  said  new  preference  ehues  shall  be 
entitled  to  the  ^vidand  thereon  only  after  pay- 
ment of  ttie  iidarsst  from  Mme  to  tune  pajable 
in  respect  of  mortgage  and  bond  or  deoodtnre 
debte  of  the  company,  and  after  payment  of  a 
dividend  at  the  rate  of  81.  per  oent.  per  annum 
on  the  preferenoe  shares  of  the  oompany, 
amounting  to  37,7001.,  created  by  special  reso- 
lutions passed  and  o(mfirmed  at  extraordinaxy 
general  meetings  of  the  company  in  the  year 
1872 ;  and,  in  case  in  any  year  the  net  profita  of 
the  oompany  shall  not  be  suffiment  for  the  pay- 
ment  in  full  of  the  dividends  of  such  new  prefer- 
ence shares,  tiie  net  pn^ts  of  any  subsequent 
year  shall  (aiter  payment  thereout  of  interest  on 
the  mort^^  bond  or  debenture  debts  of  the 
company  and  of  dividwids  on  the  said  81.  per  cent, 
preferenoe  aharea)  be  applied  in  paymeip-to  the 
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iK^ders  of  the  said  now  preference  shares  of  the 
amount  by  which  the  dividends  in  anr  preTions 
year  or  years  may  hare  fallen  short  of  ibe  fixed 
rate  of  6Z.  per  cent."  These  resolutioas  are  not 
Tery  happily  worded,  bat  I  hare  come  to  the 
oonclosion  tn^t  this  one  and  the  first  resolntion 
read  tocher  are  merely  a  verbose  statement  of 
a  bargain  that  the  holaers  of  the  61.  per  cent, 
shares  are  to  have  a  fixed  61.  per  cent,  cnmnlative 
prefwential  dividend,  subject  to  the  r^^hts  of  the 
debenture-holders  and  the  81.  per  cent,  preference 
abarsholders.  I  think  that  the  words  "  only  after 
payment,  &c."  are  restrictive  words  eqnivalent  to 
**  subject  to,"  and  do  not  create  new  rights  by 
rweinding  liie  articles  relating  to  declaration  of 
dividand,  reserve  fond,  and  the  like.  The  only 
difficolly  I  have  fdt  has  been  created  by  the  latter 
part  of  No.  3,  b^:itming  "  the  net  profits  of  the 
company."  I  feel  the  difficulty  of  limiting  the 
ganerahty  of  the  term  *'  net  profits,"  but,  on  the 
<>ther  .hand,  it  is  only  the  aj-reara  to  which  this 
IHOvision  applies,  and  it  would  be  strange  tiiat  the 
preference  shareholders  should  have  to  allow  the 
nBserre  fond  to  be  formed  so  far  aa  their  onrrait 
yew's  dividend  was  concerned,  but  should  be, 
entitled  to  sweep  up  everything  in  respect 
of  past  arrears.  I  have  come  to  the  con- 
clusion that  the  use  of  the  words  "net 
profits "  is  not  suffident  to  rescind  the  articles 
to  vhieh  I  bsTe  refenred,  but  that  thb  'raeo- 
Ivtion  must  be  read  as  subject  to  the  provintms 
of  thpae  articles.  For  these  reasons  I  tiunk  ^ 
plaiiriaffB*  case  fails.  ^Another  pdnt  has  been 
tafcan  by  the  defendants,  and,  as  evidence  has 
been  addnoed  and  considerable  ailment  has  been 
aiddressed  to  it,  I  feel  bound  to  state  the  conclusion 
at  which  I  have  arrived  with  respect  to  it.  The 
contention  is  that,  even  if  the  plaintiffs  are  righ  in 
th^  constimction  of  the  articles,  itis  said  that  the. 
company  cannot  legally  pay  them  the  dividends 
that  they  claim,  because  there  are  no  profits,  so 
called,  out  of  which  they  can  be  paid,  and  that 
payment,  if  made,  would  be  made  out  ot  capital. 
It  has  been  proved  to  my  satisfaction  (and, 
indeed,  Hr.  Jenkins  very  properly  stated  that  he 
conld  not  dispute  that  the  result  of  the  evidence 
was)  that  the  company  has  sustained  an  actual 
asouiained  and  realised  loss  of  capital  to  an 
Mnount  exceeding  200,0001.,  and  has  also  lost 
e^tital  by  estimate  and  valnatimi  to  aa  amonnt 
ezoeeding  50,0001.  The  Tarioos  soma  claimed  by 
the  plaintiffs  as  available  to  pay  fbeir  dividends 
amount  to  about  240,OOOZ.  therefore,  these 
ascertained  and  estimated  losses  have  to  be  made 
good  before  any  dividend  can  properly  be  paid, 
uiere  are  obviously  no  funds  out  of  which  to  pay 
^vidends.  The  defendante  allege  and  the  plain- 
tiffs deny  that  the  company  are  bound  to  make 
good  these  losses  before  paying  any  dividend. 
The  question  is  one  of  very  considerable  ^fficulty 
on  the  authorities.  But  the  result  of  these 
authorities  is,  in  my  opinion,  that  there  is  no  hard- 
and-fast  rule  by  which  the  company  can  deter* 
mine  what  is  capital  and  what  profit.  "  The 
mode  and  manner  in  which  a  business  is  carried 
on  and  what  |ia  ttsaal,  or  the  rererse,  may  have  a 
considerable  inflaence  in  determining  the  qoes- 
tion  what  may  be  treated  aa  pn^to  and  what  as 
cn>ital  "  :  (per  the  Lord  Chancellor  in  I}ovey  t. 
Cory,  85  L.  T.  Bep.  257 ;  (1901)  A.  G.  486).  "  It 
may  be  safely  said  that  what  losses  can  be  pro> 
perly  ohaiged  to  capital  and  what  to  iiuxnne  is  a 


matter  for  bu^ness  men  to  detarminek  and  it  ifr 
often  a  matter  on  which  the  opinitms  of  honest 
and  competent  men  mil  differ  (see  Gregory  ▼.• 
Paiehslt,  33  Bear.  595).  "Thera  iano  hard-and- 
fast  legal  rule  on  the  subject" :  (per  Lindley, 
HLJSt,.  B.c.  reported  sub  nom.  Re  Nationdl  Bank 
of  Wale9  Limited,  81 L.  T.  Bep.  363  ;  (1899)  2  Gh. 
629).  It  is,  however,  necessary  to  bealrin  mind, 
that  the  two  propositions — one  that  dividends, 
must  not  be  paid  out  of  capital,  and,  second,  that> 
dividends  ipay  only  be  paid  out  of  profits — are> 
not  identical,  but  diverse.  The  first-  is  a  require- 
ment of  the  statntM  and  cannot  be  dinwDsed  with. 
The  latter  is  in  table  A.  or  in  tiie  articles  oi  the 
particular  company,  and  is  cme  of  the  legnlations- 
of  the  company  which  has  to  be  cwstmed.  A. 
company  which  has  a  balance  to  the  credit  ot 
profit  and  loss  account  is  not  bound  at  onoe  t» 
appl;^  tiiat  aom  in  making  good  an  estimatod 
dmciency  in  valve  of  ite  capital  asseta.  It  may 
cany  it  to  a  suspense  account  or  to  reserve,  ana„ 
if  the  asseto  subsequentiy  increase  in  value,  tha 
amount  neither  has  been  nor  will  be  part  of 
the  capital.  If.  therefore,  the  said  balance  of  th» 
year  is  used  in  paying  dividend,  such  dividend  is. 
not  paid  out  of  capital,  because  the  sum  has. 
never  became  capital,  although'  it  still  remains  a 
question  whether  it  has  been  pfud  out  of  profits, 
or  not.  It  has  been  pointed  out  by  Lord  Lindley 
in  Xi«e  T.  NeuehdM  AspKalte  Compamy  (u&i  «>»p.> 
that  there  is  nothing  in  tiie  statutes  requiring  a^ 
company  to  keep  up  the  valne  of  ite  oapitel  asseta 
to  the  level  of  ite  nominal  capitel.  The  requirement- 
is  merely  negative  that  dividends  eball  not  be  paid 
out  of  capitel,  and  the  bal^uio^  to  the  credit  of 
profit  and  loss  account  does  not  automatically, 
become  part  of  the  capital  assets,  because  th» 
value  of  tiie  actual  capital  aseete  is  depreciatecl 
to  an  amonnt  e^ual  to  or  ezoeeding  such  balanoa. 
The  real  question  for  detenpination,  therefore,, 
is  whether  there  are  profite  available  for  distri- 
bution, and  this  is  to  be  answered  according  to 
the  circumstances  of  each  putioular  case,  tb» 
nature  of  the  c(Hapany,  and  the  evidence  of 
competent  witiiessee.  There  is  no  single  defini- 
tion of  the  word  "profite"  whicb  will  fit  all 
cases.  Take,  for  instance.  Professor  Harahall's 
Economics,  edit.  1883,  p.  142 :  "  The  ezoesa  of 
receipte  from  bnainess  during  the  year  over 
outlay  for  the  business,  the  £fferenoe  between 
the  value  of  the  stock  and  plant  at  the  end  and^ 
at  the  beginning  of  the  year,  being  taken  aa  part 
of  the  receipte  or  as  part  of  the  outlay  according 
as  there  has  been  an  increase  or  decrease  o£ 
value."  I  am  precluded  from  adopting  this  in  ita 
entinty  hj  authorities  which  are  binding  on  me,, 
because  in  the  definition  "  stock  and  plant  '* 
obviously  include  fixed  and  circulating  capital 
as  defined  at  p.  134  of  the  same  treatise.  .  See> 
e.g.,  per  Lindley,  L.J.  in  Vemer't  case  (ubi  sup.)*, 
where  he  says:  "Perhaps  the  shortest  way  of 
expressiog  the  distinction  Fhich  I  am  endeavour-, 
ing  to  explain  is  to  say  that  fixed  ciapital  may  be- 
sunk  and  lost,  and  yet  that  the  excess  ol  cnrrezii- 
receipte  over  current  payments  ma^  be  divided* 
but  that  floating  or  cironlating  eapatal  mast  bet 
kept  up."  I  do  not  understand  bis  Lovdship  t& 
be  la3ring  down  a  general  and  universal  rale  t^t 
in  every  company  fixed  capital  ma^  be  awk  and 
lost,  but  that  tiiere  are  companies  in  which  that 
may  be  the  case.  All  the  authorities,  however* 
agrees  I  tUnk,  that  droahi^ig  ca^t^l  mtui  ba 
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kept  np.  Now,  in  the  preaeat  cam  the  200,0001. 
nuiMQ  loas  uina  from  the  surrender  of  the 
leuei  ot  oertain  mines,  by  the  polHng  down  of 
eertain  furnace*,  and  on  the  Bale  of  oertain  oottagee. 
The  company  is  a  smelting  company  on  a  vwj 
large  scale,  and  for  the  oonvenienoe  of  its  worlu 
and  ^  way  of  economy  they  aoqaired  leases  of 
certain  minea  in  order  to  supply  themselves  with 
their  own  ore  instead  of  buying  it  aa  required. 
The  ore  was  ii8ed.ezclnBively  for  the  parposes  of 
the  oompany's  works.  The  mines  were  drowned 
oat,  and  the  ooet  of  pumping  them  oat  was  pro- 
UbittTfr  The  oompaoy  therefore  anrrendered 
the  laaaes.  polled  down  the  blest  f  omaoee,  and 
sold  the  oottagea  oonneiited  Uicreirith.  Now.  the 
endenoe  before  me  ie  all  on  one  aide.  The  plain- 
tiffiB  oolted  non^  and  Sir  David  Dale  and  the 
dafoidants*  other  witneaaea  all  agreed  that  in  a 
onnpany  of  this  nature  these  items  ought  to  oome 
into  aoeoont  before  my  profit  can  be  sud  to  be 
eaned.  And  my  own  opinion  ooinoidey  witii 
theirs,  inaamneb  aa  I  thiok  that  the  money 
invested  in  these  items  is  properly  regarded  in 
this  oompany  as  circulating  capital.  Suppose  the 
company  had  bought  enormooa  atooks  of  ore 
loffioient  to  last  ten  jean.  It  could  hardly  be  aud 
that  the  true  Talne  m  ao  mnohof  this  as  remained 
from  time  to  time  ought  not  to  be  brought  into 
tiie  balanoe-sheet,  and  I  can  see  no  diilerenoe,  for 
the  pntposes  of  the  aoooont,  between  ore  in  atlw 
and  on  so  bought  in  advanoe.  The  blast  f  nmaoes 
and  cottages  an  mere  aooeasums  to  the  ore,  and 
nsamble  a  boildiag  for  bnming  the  atores  bongbt 
m  adfanoe  already  menti<uie£  There  is  m<ne. 
^ffiottltgr,  in  my  opinion,  aa  totbe^,000{.  I  think 
that  the  cmua  is  on  the  plaintiffs  to  show  that  it 
is  fixed  capital,  and  that  in  a  oompany  of  this 
nature  such  fixed  capital  may  be  sank  or  lost. 
Th^  have  no^  done  this,  and  the  evidence,  so  far 
aa  it  goes,  ie  the  other  way.  Bnt  this  is  not  actual 
loaa,  hot  depreciation  by  eatimate.  The  plain* 
tiSa  really  relied  on  Lee  v.  NeuehdUl  Atphaltt 
Company  (ubi  tup.)  as  an  authority  forthia  pro* 
poaition  as  a  nniveraal  n^^ative — viz.,  that  no 
oompany  owning  wasting  property  need  ever 
ofeate  a  depreciation  fund.  In  my  opini<»i  that 
ia  not  the  true  result  of  the  decision.  It  must  be 
nnumbered  tJiat  in  that  case  there  had  been  no 
losaoC  assets.  The  fixed  assete  were  larger  than 
at  ka  formation  (see  p.  15),  and  the  ooart  decided 
notiung  mot»  than  the  particular  ^roposiUon  that 
■nae  eompanlea  with  waatii^  aaseta  have  no 
depredaticm  fond.  For  instance,  I  cannot  think 
that  it  would  be  right  for  the  defendant  company 
to  puTchaae  out  of  capital  the  last  two  or  three 
joara  of  s  valuable  patent  and  distribute  whole 
raoeipta  in  respect  thereof  aa  profits  without, 
replacing  the  'capital  expended  in  the  pnrdhase. 
It  is  for  the  court  to  determine  in  eaob  case  on 
the  evidence  whether  ^e  particular  company 
ooght  or  ought  not  to  have  such  a  fund.  There 
ia  no  doubt  aa  to  the  opinion  of  the  witnesses  in 
this  case,  and,  farther,  the  opinion  of  the  direotora 
cannot  be  always  disregarded.  The  courta  have, 
no  doubt,  in  many  cases  overrnled  direotora  who 
pnpoaad  to  pay  uvidendi,  but  I  am  not  aware  of 
aqjr  case  in  wmcb  the  court  has  oompelled  them  to 
m  when  thegr  have  expvssed  thrir  opinion  that 
un  state  of  the  aoooonts  did  not  admit  of  any  auoh 
payment.  In  a  matter  depending  on  endmce 
ua  expert  opinion,  it  would  be  a  very  atnmg 
I  for  ue  ooprt  to  override  the  diraetora  in  j 


such  a  manner.  I  make  no  diatinotion  between 
realiaed  loaa  and  eatimated  loss,  because  the 
witnesses  declined  to  reoogniae  any  auoh  diatino- 
tion, and  alao  becauae  the  decided  oaaes  deal  only 
with  the  diatinotion  between  floating  and  fixra 
cotpital  and  do  not  dutingoiah  between  realiaed 
and  estimated  loas,  and  it  would  serve  no  useful 
purpose  for  me  to  express  an  opinion  aa.  the 
subject.  The  result  ia  that  the  a^on  fnHs,  sod 
muat  be  ^smissed  with  ooete. 

Solicitors:  IToflMrAndPafUl;  Currey^BoOand, 
and  Co. 


Friday,  Dee.  6, 1901. 

(Before  Jotcb,  J.) 

OhAKBZKOTOH  ASD  Co.  IdHITKD  ff.  Cajip.  (a) 

Landlord  and  Unant — PubUe-hoitge — Agreement 
for  one  year  esHatn— Cotwnanis— To 
Ummss  —  To  retide  on  premitet  —  PremiteB 
eloaed  —  Broach       ovmnomU  —  £teenees  tn. 

^'«opan2y-— £eeetv«r — Delivery  of  IwsnMs  <o 
receiver — PoM««fton — Conwyanctno  and  Lava  of 
Property  Act  1881  (44  45  Viet.  e.  41),  s.  14-- 
Conveyancing  and  Law  of  Property  Act  1892 
(56  *  66  Viet.  e.  18).  5. 
Where  the  tenant  of  a  ptMio-houie  who  has 
continued  in  jMWaeanon  under  the  termt  of 
an  agreement  for  one  year  certain,  whiat 
hat  expired,  thutt  vp  the  publie-houte  and 
leelve$  the  premitet  in  breach  of  covenantt 
by  him  (1)  not  to  do  any  act*  whereby  the 
licence*  shall  be  jeopardiied,  (2)  not  to  thut  up 
the  premitet,  but  to  retide  therein,  and  (3)  upon 
quitting  the  tame  to  tutign  over  all  licence*  to 
the  landlordi  or  tuch  persons  at  they  may 
appoint,  the  court  hat  juriediction  to  appoint,- 
and  wUl  ajJpoint,  a  receiver  of  the  publie-houte 
fifr  ihs  vurposs  of  preterving  the  fioeiMBf,  and 
vtiU  oraer  potteeevm  to  he  given  to  him  to  far  as 
neeetaaryjor  that  purpose. 

Bt  an  agreement  dated  the  Stb  Sept.  1893,  between 
the  plaintiffs,  Charrington  and  Co.  (thereinafter 
called  the  landlords)  of  the  one  part^  and  the 
defendant  Bdward  Camp  (thereinafter  called  tiie 
tenant)  of  tiie  otber  part,  the  landlords  agreed  to 
let  unto  the  tenant  from  tlie  14lh  Sept.  1893  for 
<»ie  year  subject  to  the  oovenante  and  conditions 
thermnaf  ter  contiuned,  all  that  messuage  or  toie- 
ment  and  premises  called  or  known  by  tiie  name 
or  mgn  of  the  Prinoeaa  Royal,  aitnato  and  bong 
in  Jiohn-atreet,  Commercial  Road  East,  in  the 
county  of  Lond<m,  with  tiie  appurtenants  thereto 
belonging,  at  the  annual  rent  of  84<.,  payable, 
quarterly,  aa  therein  mentioned. 

The  agreement  contuned  (tn<«r  alia)  the  fol- 
lowing cov^iants  and  conditioua : 

And  the  taoant  doth  henby  ooveaant  with  the 
lasdlorda  that  ha  will  not  do  or  oaQM  or  auffer  to  be 
done  aB7  act,  deed,  or  thing  whereby  the  lioenoM  to  th« 
eaid  pnblio'houne,  or  any  of  them,  may  be  jeopardised, 
indorsed,  withheld,  stupended,  forfeited,  or  lost,  bnt 
will  renew  the  oama  fzou  time  to  tims  at  the  ^tpodnted 
perioda  for  ao  doing.  And,  fnrtbar,  that  he  will  use  and 
ocoopy  the  said  honsa  and  pramfsoa  aa  a  pnblio-hon»e 
only,  and  will  retide  therein,  and  will  not  ihnt  np 
the  aaid  pramiHea  or  oanw  or  anffer  the  same  to  be  abut 
np  or  the  tnuUnf  therein  to  be  aoapandad  axoepi  daring 
the  period  teqalrad  or  alloired  by  law.   And,  further. 


(fl)  BipHted  by  V.  (L  OaWALD,  Eeq.,  BsnMea^lAW. 
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tt*t  1m  irill  JXf<m  qaittiiiff  the  Mid  pnmiaw  Mri^a  otw 
iUl  UoMDMK  MoBgiog  tlianto  to  tb«  bodlordi  or  to  looh 
pmoB  or  personi  u  either  of  tbem  may  •ppoiot,  ud 
will  give  all  fBohnotioM  ftBdt»kaalliBchitepBSB  maybe 
■MOMMiy  or  pnpior  for  tht  pnrpoM  of  pMonrioff  the  truis- 
te  of  tiM  WM ;  Hd  tt  !■  henby  iMtly  ■fiMd  that  if  Iho 
teoant  dwll  nr^Iaot  or  refoM  or  onik  to  ketp.  oomp^ 
with,  and  perform,  or  ahall  oommit  or  nfler  to  be  oom- 
mittod  maj  bweh  of  all  end  every  or  any  of  the  artioki, 
oorenaBta,  and  affreementi  on  hie  part  heteinbefcve 
oontained  ...  ok  if  the  Uoesoea  to  the  laid  pre- 
mieea  or  aoy  of  them  aball  be  jeopardiaed,  Indoned, 
withheld,  anapendad,  f«feit«d,  or  loat,  then  and  la  any 
«C  the  aidd  oaaaa  the  itmaej  nwatad  tUa  afieammt 
ahaU  forthwith  oaaaa  and  detarmina,  and  the  laadlarda 
«r  either  of  than  ihill  hay*  fall  power  and  anttioiity 
at  ODoe  and  without  aoy  notice,  and  without  taking 
any  legal  proocedinge  wbateoerer  to  re-enter  upon  the 
aald  ptamiaaa  or  aoy  part  thereof  in  the  name  of  the 
whole  and  to  remme  poaaaadon  thereof,  and  to  plead 
thia  agreement  aa  their  leave  and  Uoeaoe  for  eo  dtnng. 

On  the  6th  Nor.  1901  the  plaintiffa»  in  accord, 
■noe  with  the  agreement,  aerred  tha  defnidaut 
with  a  three  months'  notioe  to  qnit. 

The  defendant  oontinoed  in  poaaeaaion  as  tenant 
of  the  pnblio-faooae  nntil  on  or  i^Mat  the  18Ui 
Not.  1901,  when  he  oloeed  the  pnWo^lunua  and 
went  away. 

On  the  20th  Not.  1901  the  phuntiffa  reoeiTed 
from  the  defendant  the  following  letter : 

Princeaa  Boyal,  John-atreet,  Commwoial  -  road. — 
OentleflMi, — Pleaaa  do  not  aead  the  bear  aa  ordered,  ae 
I  have  laedved  a  notioa  bom  tiia  lalaBd  Baramw  re  the 
Uoeaoe.  Aa  I  aa  not  able  to  pajit  I  am  oloi^the 
boBie.— Z  ramafa,  youca,  &o.,  E.  Ouip. 

Theplaintifb  on  the  26th  Nor.  1901  oommanoed 
an  actum  to  reoover  poeaeeritm  of  the  premiaes, 
and  for  the  appointment  of  a  reoeiver  oi  the  rents 
and  profits  tnereof  and  of  the  lioenoea  belonging 
thereto. 

On  tihe  26tfa  Not.  the  plaintifCa  moved  eaiparfe, 
and  an  interim  order  was  made  for  the  appoint- 
meat  of  a  reouver  of  the  premises,  and  for 
delivery  np  oj  the  defendant  to  the  reomver  of 
all  the  stock  in  trade  and  effects  of  the  bnainesB, 
and  all  books,  papers,  and  lioenoes  relating 
thereto. 

The  plaintiffs  now  applied  to  have  the  order 
continued,  and  also  for  possession  of  the  premises 
to  be  given  to  the  reonver. 

Sebaatian,  for  the  plaintiffs,  stated  the  facts. 

/.  H.  Boome  for  the  defendant. — ^The  plaintiffs 
have  not  complied  with  sect.  14  of  the  Conv^janc* 
log  Act  1881  with  regard  to  giving  notice. 
Sect.  14  has  been  extended  to  an  agreement 
(or  a  lease  by  seot.  5  d  the  Gouvmnoing  Act 
1892,  and  appliM  to  an  agreement  for  a  yearly 
tenanG7.  There  is  no  case  where  a  receiver  has 
been  i^ptnnted  of  a  business.  In  FomeeU  t.  Fan 
OruUm  (7&  U  T.  Bep.  311,  368;  (1897)  1  Gh.  64) 
and  Johm  t.  JoIm  (79 1.  T.  Rep.  362 ;  (1898)  2  Gh. 
i7S)  the  titib  was  in  di^te.  Here  the  rdation 
of  landlwd  and  tenant  still  exista  between  the 
plaintilb  and  defendant,  and  the  lioenoes,  b^ng 
part  of  the  goodwill  and  inoperty,  the  apnrin^ 
ment  of  a  recarer  <tf  tbem  will  oast  the  delen- 
daat 

Bebtutimn  in  reply.— Sect  14  of  the  Conveyanc- 
ing  Act  1881,  aa  extended  by  aeot.  6  of  the  Goa- 
T^faaoiiig  Act  1892.  does  not  apply  to  such  an 
a^iraunent  as  this,  which  is  not  an  agreement  for 
a  lease.    When  it  is  intended  to  apply  to  an 


[Ohah.  Dit. 


agreement  for  letting,  it  is  stated  in  express 
terms  (see  sect.  13,  snb-sect  17,  Gonveyanoin^  Act 
1881).  A  reoeiver  of  rents  can  be  appointed  in  an 
action  for  recovery  of  possession  of  leasdiolds : 

OwatJnn  v.  Bird,  52  L.  J,  263,  Q.  B. ; 

Berry  v.  Ktm,  51  L.  J.  912,  Cb. 

Poaaession  was  givmi  to  the  recover  of  a  public- 
house  in  Ind,  Coope,  and  Co.  t.  Met  (1895)  W.  N. 
8).  In  a  propw  case  a  reoeiver  will  be  appointed 
pending  the  dispute  when  the  defendant  is  in 
possession; 

Fommli  V.  Fan  Qrutttn  (uM  tup.). 
And  the  court  will  iqvpoint  one  where  it  ia  just 
and  convenient : 

John  v.  John  (uU  ntp.). 
JoTCi,  J.  —  In  tiiis  case  the  plaintiffs  are 
Messrs.  Charringtm,  the  Iwewera,  and  the  defen- 
dant is  the  tenant  who  was  in  possesion  of 
the  Princess  Boyal  public  -  house  under  the 
terms  of  aa  agreement  with  the  pluntiffs  which 
proTided  among  other  things  that  the  tenuicy 
should  be  detwmined  by  either  partf  ginng 
three  months'  notice,  and  which  contained  thi» 
following  covenants:  [His  Lordship  read  the 
covenants  above  aet  out,  and  continued :]  Now, 
the  defendant  being  in  possession  under  that 
agreunent  aoma  time  in  Novwnber  mote  tiua 
letter  to  the  huidlords.  [His  Lordship  read 
the  latter  abora  set  oat,  sad  proceeded :]  Now, 
this  is  the  Tei7  ezsob  thing  he  oovenanted  or 
agreed  or  stipulated  in  tbe  i^picement  he  wonld 
not  do.  Thereupon  the  landlords  oommanoed  an 
acti<m  tax.  the  25th  Not.,  and  the  claim  indorsed 
on  tiie  writ  is  for  poeaession  of  the  pnbUo-honse, 
the  appcnntment  in  a  reoelTer  of  the  rents  and 
profits  of  the  hereditaments  and  of  the  lioenoes 
belonging  thereto,  and  for  arreara  of  rent  and 
other  xeUof.  Now,  that  action  b^ig  instituted. 
Mr.  Sebastian,  on  behalf  ai  the  plaintifEs,  applied 
to  me  em  parte  for  the  appointment  of  a  reoeiTer. 
What  he  asked  exactly  to  appcnnt  a  receiver  tor, 
was  the  preserTation  of  the  licences.  I  do  not 
recollect  exactly  what  took  place  upon  that  ooca- 
sion.  At  first  I  was  onder  the  impression  that 
the  plaintiffs  wwe  mortgagees,  bat  Mr.  Sebastian 
has  disafanaed  my  mind  of  that  I  am  not  dear 
as  to  what  took  plaoe ;  bat  I  am  wltii  nffard  to 
this,  TUE.,  that  I  intended  to  preeerre  the  Iicenoos, 
the  house  having  been  shot  up,  as  shown  by  the 
letter  writtm  by  the  defendant  hioiself.  An 
(wder  for  a  recmver  was  made,  and  the  applicaticm 
to-day  is  fw  tluB  oontinuanoe  of  the  receiver  ap- 
pmnted  \if  that  «e  parte  order.  Now,  Mr.  Boome 
appears  to-day  for  the  defendant,  who  has  made 
an  affidavit  which  really  contains  the  same  old 
atory  that  (me  has  read,  I  was  going  to  say,  scores 
of  times,  when  the  mortgagor  or  traant  of  a 
pnblic-house  goes  out,  and  the  landlord  seeks  to 
preserve  the  Eoenoes  or  to  obtain  possesaion.  In 
my  experience  tiie  tenant  always  says  he  has 
been  ttooeived  on  going  in,  and  that  he  wants  so 
maoih  mon^y  back  when  he  will  go  oat.  I  have 
no  raaacm  to  baUere,  and  in  fact  I  strongly  annaot, 
that  there  la  no  f onndaticm  f  aiwli  an  i^egamm ; 
bat»  howerar,  that  ia  what  he  says.  He  has  gone 
oat  at  the  hoase,  and  the  house  being  shat  up 
it  U  perfeotiy  clear  that  the  licences  are  in  great 
jeopardy.  Mr.  Boome  has  called  my  attention  to 
the  terms  ct,  tfto  «»  parte  order  as  drawn  np.  I 
do  not  know  whoae  fiult  it  is,  bat  certainly  there 
baa  been  some  miaoarriage  about  the  order. 
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beoaoM  it  does  direct  the  defendant  to  deliver 
orer  to  the  reoeiTer  all  the  stooV-in-trade  and 
effects  <^  the  bttsiiieeB,  and  all  hooks,  papers,  and 
Boenoes  relating  thereto.  That  is  wrong  except 
Bp  far  as  it  extends  to  tiie  lioenoes.  Th^  must 
have  been  some  error  in  drawing  it  up,  as  I  never 
iDtended  to  make  such  an  order,  and  I  do  not 
think  Ur.  S^MMtian  intended  to  take  it  so.  It 
has  been  pntia  tiia  oMunon  form  lor  the  a^oint- 
BHBt  of  ft  xBoeiw.  Jftr.  Boome  also  ooatendsd 
that  the  plainliffB,  the  hnwers,  ooold  not  posribly 
snooead  in  the  action,  beeanae  th^  had  nven  no 
notice  to  tiie  defendant  nndar  sect.  14  tne  Con- 
T^rancing  Act  1681.  Mr.  Sebastian  has  dnwn 
1117  attention  to  the  terms  of  that  section  and 
the  other  aeotlona  of  the  same  Ac^  and  also  to  the 
terms  of  sect  5  of  the  Conveyancing  Act  1892, 
but  althoDgh  I  am  not  prepared  to  saj  what  the 
coart  may  determine  abont  that  on  toe  trial,  or 
that  the  plaintiffs  will  necessarily  and  oertainlj 
nicoeed  in  their  action,  as  an  action,  for  recorer- 
ing  poBeeosion,  at  the  trial,  jet  I  see  a  strong 
probability  of  them  so  doin^.  They  have  a  ^ooA 
primd^acte  case,  and  tiiere  is  a  strong  probabili^ 
of  timr  snooeeding.  That  bung  bo,  and  the 
BocBoas  being  at  stake  and  the  defendant  having 
■hntup  and  left  the  home,  what  am  I  to  dor 
Hie  oomt  has  jnria£otion  to  auiiko  ordera-^ft 
jnrisdictioB  whieh  it  had  not  before  ihe  Jndica- 
tore  Act — for  the  preservation' of  property 
iwndiag  dispute,  and  to  appoint  reofdven  where  it 
IS  inat  and  oonTenient.  How,  the  reaQy  valn- 
able  things  in  dispute — ^the  anbjeot-roatter  of  this 
action—are  tiie  ucences.  Those  licences  are  all 
importuit  to  the  VTOpertj,  and  it  is  all  important 
to  the  plaintifb  that  those  lioenoes  shonld  oe  pre- 
served, if  they  are  going  to  recover  at  the  end  oi 
tie  Usem  or  at  the  triu.  The  defendant  more- 
over,  has  no  object  in  preserving  those  licences, 
and  I  strongly  suspect  is  not  tm willing  that  the 
lioenoes  shonld  be  destroyed.  He  has  also  oom< 
mitted  a  most  fli^prant  breach  of  the  terms  on 
vfaieb  he  held  the  property.  What  I  intend, 
Unralore  now  to  do— and  what  I  intended  to  do 
befon— is  to  make  snoh  an  order  aa  will  praaerve 
those  Hoenoea  pending  the  dispote.  Idonotwant 
to  do  mm  than  thM^  bnt  that  is  what  I  intend 
to  do  so  fw  aa  I  can.  Itiunkthe  orderwasqnite 
right  in  appointing  a  recuver  of  the  licences  and 
in  direotiiig  them  to  be  handed  over  to  the 
receiver.  M]r  difflcnlty  is  as  to  how  far 
<Hreet  possessitm  is  to  be  handed '  ov4r  to  the 
'Receiver.  As  the  rebdver  is  already  iii  possession 
tmder  sn  ea  parte  order,  and  tibe  defendant  is  in 
the  wrmig  in  shutting  up  the  house  and  foine 
away,  if  it  is  necessary  for  the  preservation  en 
'those  licences  in  the  luuids  of  the  reoeiver,  that 
the  reodver  shonld  have  the  rents  and  prv^te  or 
ynssesBion  of  the  premises,  I  am  prepared  to  give 
it  to  him;  bntlonly  give  it  to  him  on  the  footing 
of  its  hsing  necessary  toe  tiie  pnrpose  of  preserv- 
ing  the  Eoenoes.  As  oomuel  for  the  defen- 
diat,  asmkvn  me  that  U  ia  neoeassry,  the  order 
«Uoh  I  make,  is  for  poseewrion  for  the  purpose 
q(  prsiuvii^  the  premises  aa  a  licensed  proper^ 
pemding  the  diepnte.  The  defendant  will  be 
entitled  to  go  upon  the  premiaes  so  long  as  he 
does  not  interfere  with  the  possession  of  the 
leoaver.  • 

Sdi^rs :  for  tiie  plaintifls,  Xoelw,  iSom,  and 
fiordser;  for  the  delendanl^  CH^rd,  Tvmur, 
udCo. 
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EXNCra  BESOH  DIVISION. 

Friday,  Nov.  8, 1901. 

(Before  Lord  ALTnKarojTB,  O.J.,  Dabliho  and 
Chakhsli^  JJ.) 

Hall  «.  Hichilvobb.  (a) 

BegUlratum  0/  voter§ — QualijieaHon — "  Occupier 
OS  omter  or  (emmt** — Wife  oumer — Sutoand 
ratepityer — RepretentaUon  of  ihe  People  Aei 
1867  (a)  *  31  Tict.  e.  102),  «.  3. 

A.  rendedvfith  hie  wifeB.  in  a  houee  of  which  B. 
woe  the  oumer.  A.  paid  aU  the  ratee  and  iaaoee 
of  the  house  and  provided  for  ike  hoveeMd 
generaUv.  There  was  ho  o<ker  evidence  ihai  A. 
oee»piea  a§  B.*$  tenant.  A.  ampUtd  to  be  put 
on  the  reffieter  of  voters  ae  "reewnt  oempier  aa 
.  .  .  tenant "  of  the  houee,  within  weet.  3  of 
the  Bepreeentaiion  of  the  People  Act  1867. 

Beld,  that,  tohUe^  A.andB.htulnotbeen  huehand 
and  wife  the  evidence  might  he  auffieient  to  give 
rise  to  apretumption  that  A.  occupied  ae  tenant 
of  B.,  the  fact  that  A.  and  B.  were  husband  and 
wife  explained  why  A.  resided  inB.'s  house  and 
prevented  any  iuca  presumption  from  arising. 

Cabb  stated  by  the  revising  barrister  appointed 
to  revise  the  list  of  voters  for  the  Torquay  divi- 
sitm  of  the  county  oi  Devon. 

At  tlie  hearing  befwe  the  revising  barrister  it 
was  proved  or  Mmitted  that  John  Hall  (herein- 
after called  the  appellant)  resided  with  his  wife  in 
a  house  of  whioh  the  latter  was  the  sole  and 
separate  owner,  the  wife's  name  appearing  on  the 
rate-book  as  the  owner,  and  tin  appellant  s  name 
aa  the  occupier  of  the  house. 

The  appellant  was  the  bread-winner  ;  tiie  form- 
tore  in  the  house  belonged  to  him,  the  rates  and 
all  the  expenses  of  maintaining  the  house  and 
household  were  pud  by  him,  the  wife  havinc  na 
means  of  snppcM^  save  ud  e»Mpt  the  value  m  her 
ownership  in  the  honae. 

No  agrerawnt  (tf  tenancy  had  been  entered 
into  befeweoi  the  appellant  and  his  wife,  nor  had 
any  rent  at  any  time  been  paid  by  him  to  her  in 
raspeet  of  the  said  premises. 

There  were  forty-seven  other  persons  being 
either  votns  alrmdy  upon  t^e  list  or  olaimante  to 
be  inserted  tiierein  who  were  objected  to  under 
similar  droamstanoes. 

The  revising  barrister  held  that  there  was, 
np<m  the  above  facte,  no  evidence  that  the  appel- 
liUit  occupied  the  qoalif ving  premises  as  owner  or 
tenant,  and  that  therefore  be  was  not  entitled 
to  rem^  upon  the  raster  in  remsect  of  th^ 
qoslification  of  inhabitant  occupier  of  a  dwelling- 
house,  and  expunged  the  names  of  the  appellant 
and  of  f(»rty-nTe  oi  the  fortty-seven  otbea:  peracm^ 
from  the  list,  and '  disallowed  ihe  olaims  of  the 
other  two  of  stioh  forty-seven  persons. 

Bepresentation  of  the  People  Act  1867  (30  &  31 
Vict  0. 102) : 

SMt  3.  Ersrj  man  shaU  ia  and  afbsr  tlM  ysar  1808 
bs  entHlsd  to  be  t^lstored  as  a  voter  aad  whsn 
regiitersd  to  vote  for  a  Bumbsr  Of  msmbers  to  serve  in 
ParUsnmt  for  a  boroogh  who  is  qoaliOed  m  follows 
(Out  is  to  WSJ)  .  .  .  (2)  Is  OD  the  iMt  d»7  of  Jnly 
in  anj  jaar  sod  has  dnriny  the  whole  of  the  pzeoedlng 
twelve  oslendsr  uontiiB  bean  sa  ishabituit  ooODpier  as 
owner  or  tenut  of  any  dwelling-houe  within  the> 
borongh. 

W  Befwrtad  bj  J.  AsDSSW  STauAH,  Be^,  BeitlMMt^w. 
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Perdval  SugJie$  for  the  appellant.— The  appel- 
lantisontherate>bookaadpayBtheratea.  Nopoint 
therefore  arises  on  sub-seot.  3  of  sect.  3.  The  sole 
fcint  is  whether  or  not  he  ie  "  an  inhabitant  occn- 
pier  as  owner  or  tenant."  I  snbrnit  that  he 
occnpies  nnder  an  implied  tenancy  snffioient  to 
support  his  claim.  In  Gillo's  case,  which  is 
reported  with  Loveridge  t.  Gardner  and  Mathew's 
ease  in  Smith**  B^jiBteatum  Gases,  at  p.  186,  the 
<daimant  with  hie  wife  and  fomily  ooonpied  a 
hoaae  with  the  claimant's  mother,  who  was  the 
owner.  The  elumant  was  the  bread-winner,  the 
mother  haring  no  other  propertr  than  the  house. 
It  was  held  that  the  claimant  did  not  ocoapj  as 
tenant  of  his  mother.  .  The  distinction  between 
that  case  and  this  is  that  there  the  mother  was  on 
the  rate-book;  bare  it  im the  claimant. 

The  respondent  did  not  aj^war. 

Lord  AimerrONE,  O.J.— We  do  not  think  it  is 
posuble  to  reverse  the  decision  of  the  revisini; 
barrister.  It  seems  to  me  that  this  is  an  o  fortiori 
ease  ss  compared  with,  Oillo'a  case.  The  late 
Lord  Chief  Justice  and  taf  brothers  'Wrijfht  and 
Grantham  decided  in  that  case,  where  the  son  was 
living  with  the  mother  and  was  the  bread-winner, 
that  there  were  no  eTiden(»  of  tenancy  or  facts 
from  which  tenancy  could  be  presamed,  and  that 
tiiere  was  no  proper  qualification.  There  may  be 
a  case  of  a  claimant  occupying  a  hoase,  a  third 
person  being  the  landlord  and  no  rent  being  paid, 
where  the  revising  barrister  might  come  to  the 
conclusion  that  the  dumant's  occupation  could 
only  be  justified  on  the  basis  of  some  tenancy,  and 
that  there  was,  t^ier^ore,  vridenoe  from  which 
he  could  infer  a  tenancy;  In  this  case  the  house 
is  the  pn^perty  of  the  mfo;  tiie  husband  not 
tmnatnrally  lives  wit^  the  wife ;  and  it  seems  to 
OS  tluUi  on  these  bare  facts  bemg  fonnd — namely, 
that  no  agreement  of  tenancy  had  been  entered 
into  between  the  appellant  and  his  wife,  and  that 
no  rent  had  at  any  time  been  paid  by  him  to  her 
-^t  wonld  be  quite  impossible  for  ns  to  hold  that 
there  was  eridence  upon  which  we  ought  to  over- 
rule the  barrister's  decision  that  there  were  no 
facts  here  to  justify  him  in  holding  that  the 
nlaimant  was  an  inmbitant  as  owner  or  tenant. 
ITherc^ore  the  appeal  must  be  dismissed. 

Dabling,  J. — I  am  of  the  same  opinion. 

CHA.NNELL,  J, — am.of  the  same  opinion  also. 
I  shoiUd  think  that  there  may  be  cases  where  with- 
out any  rent  being  pud  and  without  any  express 
agreement  of  tenancy  you  have  to  account  tor  the 
occupation  of  a  person  whom  you  find  on  the 
premisea,  and  you  may  then  infer  that  the  person 
occupies  as  tenant  at  will  in  some  way;  but 
nothing  of  that  kind  arises  when  you  can  account 
for  the  occupation.  Here  you  do  account  for  the 
ocou|»ation.  The  appellant  occupies  it  because 
his  wife  is  the  owner.  That  is  vhy  be  is  living 
there  and  in  occupation.  These  circnmstances 
absolatelj  uupitiTe  any  inference  which  might 
lunre  arisen  otfienrise  from  your  not  being  able  to 
aooount  tor  his  presence  there  without  holding 
that  he  was  a  tenant  at  will,  ^^(dimiwed. 

Solicitors  for  the  appellant,  Broolcs,  Jisnftins, 
and  Co. 


[K.B.  Dir. 


Satwrday,  Nov.  9, 1901. 
(Before  Lord  Altbsstohe,  G.J.,  Dablinq  and 
Ghanhell,  JJ.) 
Uathbw  v.  Sutton,  (a) 
Highway  —  Light  loeomotive  —  Driven  **to  the 
common  danger  of  pa$sangert " — Locomotives  on 
HighioavB  Act  1896  (69  A  60  Viet.  c.  36),  j.  6— 
Light  Locomotives  on  Bighwaye  Order  1896, 
aH.  4,  •.  1. 

Under  art.  4,  teet.  1,  of  ihe  Light  LocomoHvea  on 
Highways  Order  1896  it  is  an  offence  to  drive  « 
light  locomotive  on  a  highway  "to  the  common 
danger  of  passengers'* 

A  person  who  is  shown  to  have  driven  a  light  loco- 
motive on  a  highway  at  a  fast  jaaee  may  be 
guilty  of  the  offence  although  there  x»  no  evidence 
to  show  that  there  were  any  passengers  on  the 
highway  at  the  time  he  so  drove  it. 

Case  stated  by  four  justices  of  the  peace  for  the 

county  of  Bucks. 

On  the  18th  Uay  1901  an  information,  nnder 
art.  4,  sect.  1,  of  the  Light  Locomotives  on  High- 
ways Order  1896,  was  preferred  by  Greorge 
Sutton,  superintendent  of  police  (hereinafter 
called  the  respondent),  against  Hark  Uayhew 
(hereinafter  called  the  appellant). 

The  informatiou  charged  that  on  the  28th  April 
1901  the  appellant,  then  being  a  person  driving  a 
light  locomotive  on  a  certain  highway  within  the 
parish  of  Denham  and  called  the  Oxford-road, 
unlawfully  drove  the  Mune  to  the  oomnum  danger 
of  passengers. 

The  evidence  i^ven  at  the  hearing  was  as 
follows : — 

One  William  FayAe  stated  that  about  7  p.m.  on 
Sunday,  the  28Ut  April,  he  was  on  duty  at 
Denham,  and  saw  a  motor  oar  ooming  down 
Bed  ffiU,  on  t^  Ozford-road.  at  a  terrific  pace. 
Hewidked  into  the  centre  of  the  road  and  held  up 
both  arms,  and  when  the  car  came  round  the 
corner,  about  340  yards  from  where  he  stood,  the 
appellant,  who  was  driving,  could  see  him  and 
drove  straight  up  to  him,  and  he  just  had  time  to 
step  00  one  side  when  the  car  passed  him,  and  the 
appellant  brought  the  car  to  a  standstill  60  jards 
aw^  from  where  it  had  passed  him. 

So  evidence  was  given  that  at  the  time  in  ques- 
tion there  were  any  passengers  or  passenger  on 
the  Oxford-road,  or  that  any  passenger  was 
eodangmwd. 

No  evidence  was  tendered  by  the  appellant,  but 
it  was  anpied  on  his  behalf:  (1)  That,  in  the 
absence  of  affirmative  evidence  tlmt  at  tiietime 
in  qnestion  there  wwe  pasass^^  on  the  highwaj 
who  were  endangered  by  reason  of  tiie  speed  at 
iriiioh  tiw  motor  car  was  b^i^^  driven,  the  ofknoe 
charged  was  not  made  out,  uid  the  appeOaat 
oonldnotbe  ccmvtcted;  (2)  that,  in  order  to  con- 
vict tiie  appellant  of  the  ofEeuce  charged,  the 
prosecution  must  prove  that  at  the  time  in  qoea- 
tion  there  were  passei^fers  upon  the  highway, 
and,  farther,  that  such  passengers  were  endan- 
gered :  {Stinson  v.  Browning,  13  L.  T.  Bep.  799 ; 
HiU  V.  Somerset,  51  J.  F.  742 ;  Smith  v.  Boon, 
84  L.  T.  Bep.  593.) 

The  jnstioes  found  as  a  fact  that  the  appellant 
was  driving  his  motor  car  on  the  highway  to  the 
common  wiger  of  passengers,  and  that  the 
appellant's  contention  that  direct  eridence  of  a 

(a)  Boported     J.  Akdbiw  Stbahas,  Baq.,  B«nUMr-mt.Lftw7 
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imager  heSng  enduigared  was  neoeaiaiy  to 

•uKMirt  a  ocmTiotion  was  ill  tonnded  in  law,  and 
tbe^  ctmrioted  and  fined  the  appellant, 

Soger  WaUace,  K.G.  (Samuel  Fleming  with 
him)  (or  the  appellant. — The  charge  here  is 
driring  the  motor  car  "to  the  common  danger 
of  passengers."  In  order  that  it  maj  be  sos- 
tained  there  most  be  evidence  that  there  were 
niwiniinniH  on  the  highw^  to  be  endangered. 
So  snoh  evidence  was  olfered.  I  sahmit,  then, 
that  no  case  was  made  and  the  conriotion  is 
wrong.  Under  sect  72  o(  the  Highway  Act  1835 
it  is  an  offence  to  make  a  fire  within  50ft.  of  a 
pnUic  carriage-wa^  "  to  the  injury  of  such  high- 
way, or  to  the  injury,  intermption,  or  personal 
dsnmr  of  any  persons  trsTdling  thereon."  But 
in  HiU  Somertet  (rup.)  it  was  held  that  a 
conviction  nnder  this  section  was  wrong  where 
no  evidence  of  any  sach  injury  was  given.  In 
Smith  T.  Boon  {eup.)  it  was  held  that  the  driving 
of  a  motor  tricycle  throngfa  such  a  place  as  the 
Blgb-Btreet  of  Esher  at  the  rate  of  eighteen  or 
twoity  miles  an  hour  was  driving  at  a  speed 
"greater  than  is  reasonable  and  proper,  having 
r^ard  to  the  traffic,"  witiioat  direct  evidence  as 
to  the  traffic.  That  decisi(m  is,  however,  on  the 
earlier  words  of  this  section,  and  besides  the 
evidenoe  show^  that  the  Mghway  on  which  the 
triejrcle  was  nmiung  at  this  speed  was  lAie  high 
street  of  a  village,  and  this  might  be  oonsiderad 
indirect  endenoe  as  to  the  traffio.  Here  ttiere 
was  no  evidence  that  there  was  any  but  one 
passenger  on  the  highway,  and  there  cannot, 
I  submit,  be  a  conviction  unless  there  were 
"passengers,"  though  I  admit  that  if  there  were 
aereral  paseen^fers  it  would  be  enough  to  show 
that  one  was  actually  endangered. 

The  respondent  did  not  appear. 

Lord  Altsbbtohe.  G.J.— It  is  no  mrb  of  our 
duty  to  consider  whether  and,  if  so.  which  of  the 
legulations  laid  down  by  the  lawful  authority 
ahoold  be  altered  or  modified.  All  we  have  to  ao 
is  to  apply  the  law.  The  r^nlationlaid  down  by 
art  4,  sect  1.  of  the  order  of  1896  is  that  the 
driver  ci  a  light  looomotive  when  used  on  a  high- 
way shall  not  drive  "at  any  speed  greater  tlutn 
is  reasonable  and  proper,  having  regard  to  the 
traffic  on  the  highway,  or  so  as  to  endanger  the 
life  or  limb  of  any  person  or  to  the  common 
danger  passengers."  In  Bmith  v.  Boon  my 
brother  Lawrance  and  I  held  that  justices  were 
justified  in  holding  that  the  speed  of  a  motor 
triiTcle  driven  through  the  High-street  of  Esher 
st  eighteen  or  twenfy  miles  an  hour  was  not 
"  reasonable  or  prefer,  having  regard  to  tlu  traffio 
onthehwhway,  and  that  a  oim^otion  l^fhem 
of  tiie  dnvar  was  good  though  there  was  no  direct 
evidenoe  before  mam  that  any  particular  person 
or  vdiielB  nsing  ike  highway  was  interrupted, 
iidarfsred  witii,  incommoded,  or  affected  hy 
nasom  of  the  speed  at  which  the  motor  tricycle 
WBsdriven.  That  was,  it  is  true,  a  decision  on  the 
wriier  words  of  the  sectioD,  but  oounsel  for  the 
spjpellant  has  hardly  attempted  to  argue  that  the 
principle  of  it  does  not  apply  to  ttie  words  now  in 
question.  In  my  opinion,  to  drive  a  motor  car  at' 
a"terrifio'*  speed,  as'itwas  alleged  that  this  one 
was  hare  driven,  may  he  "  to  the  common  danger 
of  passgDggrs "  amiough  no  paaseng^  were 
actu^  endangered.  The  collocation  oa  words  is 
mfficint  to  alww  us  to  place  snoh  a  constmotion 
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on  the  regnlation.  Gonnsel  <dted  Btituon  v. 
Browning  (attp.)  and  HiU  t.  fionwrssi  (snp.).  They 
do  not  affect  the  ptwut  case.  On  the  evidenoe 
here,  first,  that  the  motor  car  was  drivwi  at  sn^ 
a  speed  that  it  oonid  not  be  sti^ped  for  60  yards 
after  it  iMssed  the  poUceman,  and.  seotMuUy, 
that  from  the  comer  it  oame  round  the  driver 
had  a  dear  view  on  the  road  of  340  yuds,  the 
jostioes  mi^^t  have  reasonably  fonnd  as  a  fact 
that  the  oar  waa  not  driven  to  tbeotnnmon  danger 
of  patsen^[ers ;  bat  they  hare  found  as  a  faot  that  it 
was,  and  it  is  altogether  impossible  for  ns  to  say 
that  as  a  matter  cS  law  they  were  wrong.  There 
was  evidence  to  support  their  finding,  and,  when 
that  is  BO,  there  is  no  appeal  from  their  findii^; 
on  a  question  of  fact. 

DABLUfO,  J.— Eridenoewas  here  given  that  the 
motor  ear  was  coming  along  the  road  at  a  terrific 
pace ;  but  the  appellant  says  that  as  a  matter  of 
law  there  can  be  no  offenoe  under  the  regulation 
nnless  there  are  two  or  more  passeagws  on  the 
■road.  I  think  the  regulation  means  jut  what  my 
Lord  says  it  means. 

Ohannell,  J.-I  agree.     ^^^^  di^miued. 

Solicitors  for  the  appeUant,  PMh  and  Co. 


Nov.  8  und  Dee.  16, 1901. 

(Before  Lord  Altkbstoni,  C.J.,  Dabixho 
and  Ohannell,  JJ.) 
KiBKHOusE  V.  Blakewat.  (a) 

Segietration  of  votera—ClaimanCe  wife  a  pauper 
lunatic  —  Parochial  relief  —  "  Medieal  and 
eurgieal  aseiatance  " — ifedical  Belief  Diequaliji- 
cation  Bemoval  Azt  1885  (4S  &  49  Vici.  c.  46) 
«.  4. 

The  relief  given  to  a  pauper  lunatic  in  a  public 
aaylum  at  the  expejue  of  the  poor  rate  ie 
pemhehial  relief,  ana  wheiMr  it  it  "  medietd  and 
ewyieal  attiekatee  "  vntJUn  seeL  4  of  the  Xedieal 
BMief  Die^ual^eation  Bemoval  let  1885  ie  in 
smry  cose  a  qumtion  ^  fact  for  the  revieing 
harrieter  to  decide.  In  weiding  eueh  queetion 
the  Ungth  of  Hme  durku  vkieh  the  lunatic  ha$ 
reeeiv^  reU^ and  thsfiutt  that  no  payment  hae 
been  made  the  lunatic'e  relativet  in  reepeet 
ofenehrdi^are  material. 

A,  was  in  every  reject  qual^dfor  regieU-ation 
at  a  voter  eave  that  hie  wife  woe  a  pauper 
lunatic  who  had  been  aupported  at  the  expense 
of  the  poor  rate  in  the  county  tui/Ium  of  G.for 
several  yeare.  Previous  to  her  becoming  lunatic 
she  had  lived  with  and  been  supported  by  A., 
and  if  she  recovered  she  would  again  live  with 
and  be  supported  by  him. 

Held,  that  it  was  a  question  of  fact  whether  the 
relief  given  to  A.s  wife  was  "medical  or 
surgical  assistance  "  within  sect.  4  of  the  Medical 
Beli^  Biequal^eation  Bsmonol  Aet  1885,  and 
there  teas  emdenee  on  which  the  revising 
barrister  eotdd  find  that  it  wow  not  eueh  assist- 
ones. 

Gabs  stated     tike  revisiim  barrister  for  tiie  dty 
of  Gkmoecter. 

The  appellantt  William  Eirkhonse,  daimed  to 
have  his  name  inserted  in  the  oooupiere'  list 
(divisicm  1)  for  the  pariah  of  Qlouoester.  * 

(•)  Uepertei  hj  J.  Akdsiw  BrsASui,  tri.,  BMilatwaA-I**. 
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He  WHS  qualified  in  all  reipecU  to  be  plaoed  on 
the  laid  list  except  tor  the  foot  that  his  wife  had 
been  dozing  the  whole  of  tiie  qoalifyfaig  period 
maintained  onfc  of  the  pofv  rate  (rf  tne  paruh  as 
a  panper  patienfe  of  the  GHoaoeBter  Oonnty 
Lmiabo  Ajirlnm.  She  was  removed  to  the  aqrlum 
in  S^t.  1899  under  a  jnst^s  order.  The  outifi. 
eate  was  sii^ed  by  a  medical  oiBoer  <A  the 
GkmoeateT  Union. 

Nine  shillinffs  a  week  was  paid  to  the  coontj 
authority  by  the  OTerseers  of  Gloaoester  out  of 
the  poor  rate  for  her  maintenanoe,  and  it  mast 
be  taken  that  nothing  had  been  oontrihnted  by 
tiw  claimant  towards  her  muntenanoe. 

It  was  ocmtended  on  behalf  of  the  claimant  that 
the  maintenance  of  the  wife  in  the  asylum  was 
medical  assistance  within  the  meaning  of  the 
Medical  B«lief  Disqualification  Bemoval  Act  1885 
(48  &  49  Yict  c.  46j.  and  that  he  was  not  thereby 
deprired  of  his  right  to  be  registered  as  a  Par- 
liamentuy  voter  or  as  a  burgees. 

The  revising  barrister  thought  that  the  perma- 
nent maintenance  of  a  lunatic  or  imbecile,  which 
was  this  case,  was  distinguishable  from  the  medical 
treatment  id  a  patient  under  a  tem|>orai7  attack 
of  mental  disease,  and  thai  snoh  maintenance  was 
not  medical  aadstanoe  witiiin  the  meaning  of 
the  atatnte.  He  tAioaghi  it  analogous  to  the 
maintenance  of  a  disabfed  or  orippled  panper  in 
the  workhouse,  and  that  such  me^al  assistanoe, 
if  any.  as  was  rendered  to  the  patient  was  an 
in^dent  additinal  to  the  mainteoanoe. 

Three  other  peraons-^z.,  Joseph  Herbert, 
Kchard  Povey,  and  William  James  Walker — 
claimed  to  be  inserted  in  the  same  list.  The 
furcnmatancea  were  identical  with  those  in  Eirk- 
honse's  case,  ezc^t  the  datee  of  tlw  removal 
orders. 

llie  wife  of  Josnth  Herbert  was  removed  on 
the  13th  May  1901,  and  she  had  ever  ainoi 
renudned  in  the  asylum.  The  wife  of  Richard 
Povny  was  removed  on  the  11th  Oct  1900,  and  she 
had  ever  since  remained  in  the  asylum.  The  wife 
of  William  James  Walker  was  removed  on  the 
29th  Deo.  1898,  and  she  had  ever  nnoe  nmained 
in  the  asylum. 

Tbe  revisii^  barrister  rejeoted  the  ohdnis  of 
William  Slrklwnse  and  oi  the  three  other  pereons 
to  he  inserted  in  the  ooca^era*  Us^  £vinon  L 

Eirkhonse  appealed  on  behalf  oi  himself  and 
the  other  three  persons.  . 

Htnrf  TerreU,  E.O.  {Percival  HuqlieM  with  him). ' 
. — I  submit  [that  the  reviung  hamster's  decision; 
waa  wnmg  on  two  grounds.  In  the  first  place,  I 
ocmtend  uial^  though  thia  woman  was  aapported 
'out  ci  the  poor  rans,  neverthekaa  the  relief 'she 
'no^ved,  if  it  oonld  he  called  relief,  was  not 
parochiaL  relief  at  alL  Parochial  relief  means 
relief  in  the  nature  of  alms.  Here  the  woman 
did  not  iwxSn  alma.  When  she  became  lunatic 
she  waa  in  no  need  of  alms;  her  husband  sup- 
ported her.  She  waa  removed  to  the  asylum,  not 
because  she  was  pow,  bat  beoaose  she  was  mad. 
It  was  done  in  the  public  interest,  just  as  a 
patient  soflering  from  an  infectious  disease  may  be 
removed  to  a  hospital  for  infectious  diseases.  She 
did  not  apply  for  relief,   la  the  public  interest 
she  waa  removed.   Assuming  you  are  against  me 
on  that  pomt,  then  I  say  the  relief  given  was 
medical  and  surgical  assiBtanoe  "  within  tbe 
Medical  Belief  Disqualification  Removal  Act  1885, 
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B.  4.  As  to  that,  the  reviung  barrister  has  made  a 
distinction  between  permanent  lunacy  and  a 
paasing  attack  of  madness.  Butsnre^Uie  leiiflrt^ 
ol  the  period  daring  which  relief  is  given  cannot 
change  its  nature  P  There  is  nothing  in  the  Auk 
distinguishing  between  temporary  and  permanent 
medical  relief. 

The  respondent  did  not  appear. 

Cvr.  adv.  vuU. 

Dec.  16.— Channbll,  J.  read  the  followinir 

i'  udgment : — This  .was  an  appeal  on  a  case  atatM 
•J  the  revising  barrieter  for  the  <u^  of  Gloacester, 
and  the  (question  we  have  to  consider  is  whether 
the  barrister  was  right  in  disallowing  the  vote  of 
the  voter  on  the  ground  of  his  having  i-eoeived 
"parochial  relief  or  other  alms  which  by  the  law 
of  Parliament  disqualify."  The  voter's  wife  had 
been  muntained  for  a  period  of  about  two  years 
in  the  ooonty  lunatic  a^lam,  at  the  expense  of 
the  onion,  aiKl  he  had  not  paid  anything  towards 
her  maintenance  and  support.  It  was  oontended 
on  behalf  <rf  the  voter  that  this  waa  w^diftal 
relief  within  the  meaning  of  the  Medical 
Relief  Disqualification  Removal  Act 
(48  &  49  Tiot  c  46).  The  revising  barrister 
stated  that  he  though  that  the  permanent 
maintenance  of  a  lunatic  or  imbecile,  which  waa 
this  case,  was  distinguishable  from  the  medic») 
treatment  of  a  patiwt  under  a  temporary  attack 
of  mental  disease,  and  that  such  maintenance  waa 
not  medical  assistance  within  the  meaning  of  tiie 
said  stetnte.  He  thowht  it  analogous  to  tiie 
maintenance  of  a  disabled  or  cripplra  pauper  in 
the  workhouse,  and  that  such  medical  assistance, 
if  any,  as  was  rendered  to  the  patient  was  an 
inmdent  additi<nial  to  the  maintenance.  W* 
tUnk  that  this  ia  a  finding  of  fact,  uid  th^  there 
was  evidence  to  support  it,  and  that  we  caimot 
and  ought  not  to  diaturh  it.  It  aeema  to  na  tiiat 
in  all  oases  in  which  relief  la  raven  v4iioh  is  men 
or  less  of  the  natore  both  of  medical  relief  and 
oriuuaj  relief  a  question  of  f  aot  arises  tar  the 
dednoa  of  the  revising  barrister.  Where  in 
consequence  of  illnesa  (and  insani^  is  undoubtedly 
illness)  a  voter  or  a  member  of  hu  family  whom 
he  is  bound  to  support  is  givMi  medical  relief  it 
is  not  the  less  medical  rwef  within  the  statute 
because  a  certain  amount  td  ordinary  anstenancfr 
ia  givffii  as  w^  as  medidne.  And  so  where  » 
pauper  in  a  workhouse  is  removed  to  the  infirmary 
in  consequence  of  his  illness,  he  would  whilst  in  i 
the  infirmary  still  be  reowvin^  relief  other  thaih 
medical  relief  within  the  meaning  at  the  statute. 
It  would  be  a  question  of  fact  for  the  revinng 
barrister  in  all  such  cases  what  the  real  oharaoter 
of  tbe  relief  was  and  which  kind  was  merely  inci- 
dental to  the  other.  Where  •  member  oi  »■ 
voter's  family  is  attacked  with  Insaaitgr  and  is  i» 
oonaeqnenoe  removed  to  an  asylum  at  the  expense 
of  the  union,  we  should  have  no  doubt,  and  the- 
revising  barrister  in  this  case  seems  to  have  had 
no  doubt,  that  the  case  was,  in  the  first  instance, 
one  oi  medical  relief.  But  where  the  insane  person 
(being  a  person  for  whose  support  the  voter  ia 
liable)  remains  permanenUy  in  the  asylum  and 
no  payment  is  made  the  voter,  we  think  a 
question  of  fact  arises  as  to  whether  the  relief  has 
not  become  ordinary  relief  as  distinguished  from 
medical.  Where  any  payment  is  made,  even 
although  it  ia  not  as  gr^  as  the  cost  to  tite 
union  of  the  maintenance  <^  the  lunatic  in  the 
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Hjigin.  the  iniBreiiee  muclit  f urly  be  dnwn  that 
thoe  it  no  or^Saarf  rmd,  bat  Cbii  ia  for  the 
buriifeer.  Where  tM  maintenanoe  bai  oantinned 
for  a  loi^  time  withont  anj  pajment  whatever, 
«e  aamot  aaj-  that  the  barnater  ii  wrong  in 
coaung  to  tiie  conolnBion  tiiat  the  voter  is  in 
receipt  tii  relief  oUier  than  medical  relief.  There 
appear  to  be  no  antborities  in  thia  ooontiy  bearing 
on  tlua  qTiestion.  bat  the  view  we  have  expressed 
appean  to  be  Uiat  tahen  bj  ihe  coarta  in  Ire- 
lud :  (see  Holland  v.  Porter,  Lawson's  Notes  of 
Beeistiation  Gasaa.  1893,  220.  and  Cn>$$an  r. 
StMa^  Lawson's  Notes,  1899. 304).  This  appeal 
mart  be  dinmimifid,  hot  aa  there  was  no  appearance 
ioF  the  reepondoit  there  will  be  no  ooata. 

Jfpeal  diamiutd. 

SoBeitan  for  the  appdlant,  ^yrion,  BWsom. 
ud  Barclay. 


Nov,  21  and  22, 1901. 

(Before  Lord  Ai^tkestonk.  G. J..  Dabli  ko 
and  Gbafnell,  JJ.) 
Bnx  V.  Match,  &c.,  or  Stxpnkt.  (a) 

Local  gowmmwat — AMUhtd  ofiee — Compttntaium 
to  ofieer — London  Oovemment  Aei  1899  (62  Jt 
63  Viet.  c.  14),  «.  30— XoeoZ  Govtmmtni  Act 
1B8S  (51  Jt  52  Vict.  ».  41).  ».  120. 

A  Joeal  authority  when  aeMetaing  under  uet,  120  of 
Ote  Loeal  Ooitemment  Act  1888  the  juet  com- 
peuMotion  to  be  paid  to  an  officer  whoae  office  ha* 
been  aMiehed  are  bound  to  eaeereiee  their  own 
judffwtent  and  diecretion. 

J.,  a  eolieHor,  woe  clerk  to  the  veetry  of  Jf.  E.,  and 
aUo  praetiaed  at  hi*  profeetion. 

Tke  dwtiec  owl  poioert  of  *uek  eetlry  were  taken 
over  fry  the  eorporatiom  of  8.  under  the  London 
Qoeenmont  Act  1899,  otMl  M«  office  of  clerk  tea* 
tboHakad  undtr  aeet.  SO  of  that  Act. 

J.  applieJ  to  tke  corporation  of  8.  for  eompenea- 
Hon,  to  be  aeeeeeed  under  wed,  120  of  tke  Local 
Qoeemiiuni  Act  1888. 

ne  eorporaiion  applied  to  the  Treatury  for  infor- 
mation ae  to  the  principle  on  which  they  com- 
fcamiad  cffieere  whoee  -offieee  were  abwidudt 
wken  nuh  offieere  did  not  devote  aU  their  time 
to  the  dutiee  of  their  offieee. 

Tke  Tretuwry  replied  that  the  practice  wae  to 
eaUulaie  the  eom/jpeneation  m  tf  the  offieere  did 
M  devote  aU  tkmr  timet  wid  tken  to  deduet 
25per  cent. 

Tke  corporation,  without  inquiring  into  the  par- 
Kealar  caee  and  withoui  e»ercieing  their  own 
diecreiion  in  the  matter,  aeeeeeed  the  compenaa- 
fioa  to  be  paid  to  J.  on  tkie  prineiple, 

fleU,  that  a  mandamni  lay  aeainet  the  eorporth 
Um  to  direet^&am  to  eoneider  and  aeeeee  Ute 
eompeneation  jueily  payable  to  J. 

Buu  niei  to  show  oaaae  why  a  mandamut  shonld 
act  be  directed  to  the  mayor  and  corporation 
fli  Stepney  ordering  them  to  assess  the  oompensa- 
tion  dne  to  the  prosecntor  owing  to  the  abolition 
of  Us  offioe  naoer  the  London  Oovenunent  Act 
1899. 

The  proaecntor  (Ur.  Jntsam)  ma  a  solicitor 
^Aohad  filled  einoe  1872  the  ofltce  of  derk  of  the 
VMby  d  Mile  End,  an  authori^  the  powers  and 
duties  of  which  had  been  transferrad  to  the 

(■)  Tlijua  b7  J.  AX0BIW  Staabu,  Xiq.,  Buifrar^Lftw. 


defendants  under  the  London  Government  Act 

1899. 

While  filling  each  office  he  had  also  carried  on 
the  private  practice  of  his  profession. 

On  the  9th  Jan.  1901  the  offioe  of  vestry  clerk 
of  Uile  End  was  aboUshed  by  the  defendants 
under  the  powtrs  oonfened  npcm  them  by 
sect.  30  (1)  of  the  Londtm  Govenunent  Aeft 
1899. 

The  prosec-ator  thereapon  preferred  a  claim  to 
compensation  under  sect  30  (2)  oi  that  Aot  and 
tiia  different  provisions  of  earlier  Acts  thereby 
incorporated  in  the  Act. 

The  finance  oommittee  of  the  St^ney  Corpora, 
ticm,  to  which  the  claim  wae  referred,  made 
inqniriee  at  the  Treasury  aa  to  tbs  praetice  there 
as  to  assessiog  compensation. 

In  reply  to  these  in^niriea  it  waa  atated  that 
the  pracuoe  in  the  administration  of  sect.  120  of 
the  Local  Government  Aot  1888  and  sect  31  of 
the  Local  Government  Act  1894  waa  to  calculate 
the  compensation  of  an  officer,  the  whole 
whose  time  bad  not  been  devoted  to  his  c^ce, 
as  though  his  whole  time  had  been  so  devoted^ 
but  to  deduct  ona^fouTth  of  the  amonat  thua 
arrived  at. 

The  finance  oommittee  reported  this  to  the 
oorporation,  and  also  reported  that  they  were 
advued  that  the  corporation  were  bound  the 
practice  of  the  Treaanty. 

The  prosecutor  contended  that  the  corporation 
were  not  so  bound,  and  that  if  they  acted  simply 
on  such  praoUoe  they  would  not  be  carrying  out 
the  statutory  duty  impoaed  upon  them  1^  aect. 
120  of  the  Local  Govvmnant  Act  1888,  which  wma 
to  inquire  into  all  the  ciroomttanoes  affecting 
eeoh  paitiottlar  claim  and  assess  the  compensation 
with  regard  to  tbeae. 

The  oorporation  adopted  the  repwt  of  tiia 
finance  oommittee,  and  the  oompensatiim  waa 
assessed  aoeor^ng  to  the  Treaanry  praotioek 

London  Government  Aot  1899  (62  &  63  Tict 
0.14): 

Ssot  30  (1).  Wbers  tbs  powsra  aad  daUnef  aay 
anthoritr  are  tranafenrcd  bj  or  andat  this  Aot  to  anj 
boroBgh  ooanoil.  tlia  cxiating  offloara  of  tbat  aathori^ 
shall  be  traoafamd  to  and  baootBe  the  offioara  of  that 
oomkoil.  .  .  .  The  ooanoil  mar  abdiah  the  offioe  o> 
any  anoh  offioer  whoa*  offioa  the;  maj  deeBn  mmaoaa- 
aar7 ;  bat  mj  offioar  .  .  .  whoaa  ofBoe  ia  aboUabad 
shall  bo  anttUad  to  oompanaatioii  nadar  this  Aek.  (S)* 
BalHaaetiflas  ioBT  and  ssran  of  saettoaaightj-cae  of  the 
Loeal  Oovsnanant  Aot  1S94  ihall  ap]^  to  the  aziatbs 
ottoars  affaoted  1^  tide  Aot  aa  If  tafstSBoas  ia  tboaa 
Bab*aaetkaa  to  the  distriot  esnaoil  wars  zafazeaoaa  ta 
the  bwoogh  oonaoiL   .   .  . 

Local  Goremment  Act  1894  (56  t  57  Yict  a 
73) :  Sect  84  (4)  refers  to  the  tenure  onder  wbiok 
existing  officers  otmtinuing  in  office  under  the 
new  authority  shall  hold  their  oScea  ...  (7k 
makes  sect.  120  of  the  Local  Government  Act 
1888  applicable  for  the  purpose  of  aaeeaaing  com- 
pensation to  existing  omoers. 

Local  Govemmeut  Aot  1888  (51  &  52  Vict, 
c.  41] : 

Saet  120(1).  EvaiT  axiatiar  offioar  daalaredbytUsAoi 
to  be  antitlad  to  oompswatiai,  and  evtay  other  axistiBg 
olBoar.  whathar  bafora  mantionad  in  tbia  Aot  ac  aot,  who- 
hj  rirtna  of  this  Aot,  or  anything  dona  in  parananoaof 
or  in  oonaeqnanoe  of  thia  Aot,  aoffara  any  diraot  paoa> 
niary  loaa  by  abolition  of  offioe  or  by  diaunntku  or  loaa 
of  faaa  or  salary,  ahall  be  entitled  to  have  eompsnaation 
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paid  tohimfbrnwh  psonniMy  Ioh  bTthttooaa^aonnoil, 
to  whotQ  the  povin  id  iha  anthorify,  whoN  offioar  h« 
was,  are  tranafened  nndcr  thii  Aot,  regard  beiay  bad  to 
the  ooaditioni  on  which  hia  ^pointment  was  made,  to 
the  nitnra  of  bU  offioe  or  empktjment,  to  the  duration 
«f  Ua  lerrtoe,  to  may  additional  Moiolameate  whioh  he 
•oq[aizea  if  Ttrtoe  of  tbii  Aot  or  of  anythinn  done  in 
inrnnanoe  of  or  in  ooueqaenoa  of  thia  Aot  and  to  the 
•emolamcntB  wbitdi  bo  ndg'bt  have  aoqoired  If  he  had 
not  refnied  to  accept  any  offioe  offered  by  any  ooonoil 
or  other  body  aotiiig  under  tbii  Aot,  and  to  all  the  other 
circntnatanoea  of  t^e  oaee,  and  the  oompenaatlcw  aball 
not  cxoeed  the  amount  whioh,  under  the  Aota  and  rales 
relating  to  Her  Majeaty's  Civil  SerTioe,  ia  paid  to  a 
peraoD  on  abolition  of  office. 

Snb-sect.  2  proTidea  for  the  dellrerj  of  a  claim 
to  thfi  council  bj  every  person  claiming  compensa- 
Hon  aettinK  forth  the  facts  as  to  his  salary  and 
■offioe,  togeUier  with  a  statutory  declaration  of  the 
truth  of  Booh  statement  of  facts. 

Sab^sect.  3  directs  the  council  to  consider  anoh 
(Statement  and  assess  the  just  compensation. 

Sub'Seot.  4.  If  a  claimant  ii  aggriered  by  the  refusal 
of  tbe  oouuty  ooonoil  to  grant  any  oompenaation  or  by 
the  amout  of  oompenaattoii  aiaeaeed  .  .  .  tbe 
«lBimuit  .  .  .  may  within  thiM  monibs  after  ttie 
deoiaion  of  the  oonncil  appeal  to  the  Treaaury,  who 
•hall  onuider  the  oaae  and  determine  whether  aay 
compensation  and,  if  ao,  what  amount  ought  to  be 
granted  to  tits  elatmant,  and  aooh  determination  shall 
befinaL 

Courthope-Munroe  {Leese  with  him)  showed 
«au8e. — In  the  first  place,  I  submit  that  the  oonnoil 
have  no  discretion  in  the  matter.  They  are 
bound  nnder  sect.  120  (1)  not  to  give  more  com- 
pensation than  is  given  under  the  Acts  and  rules 
relating  to  Her  Majesty's  Civil  Service,  and  here 
they  have  given  tbe  maximum  the  Treasury  gives. 
j^Lord  AiiTERSTONE,  O.J. — Can  you  refer  me  to 
the  Acts  or  rules  under  which  the  amount  of 
•compensation  is  fixed  by  tbe  Treasuty  P]  Ko. 
We  are  not  in  a  position  to  obtain  such  rules  if 
they  exist,  and  I  know  of  no  Act  on  the  subject. 
We  did  all  we  oould  in  tiie  matter.  We  inquired 
•of  thn  Treasniy,  and  we  acted  on  the  informa- 
tion supplied.  In  the  second  place,  I  sabmit  that 
this  is  not  a  case  for  a  mondamtM.  A  mandaimu 
is  never  issued  when  there  is  an  alternative 
remedy  equally  adequate.  Here  sect.  4  provides 
an  altemaUve  remedy— an  appeal  to  the  Treasury. 
To  issue  a  7nandatnu$  here  would  be  futile,  since, 
vhatever  way  the  council  decide,  the  ultimate 
decision  lies  with  the  Treasury,  and  we  know 
that  the^  will  decide  the  matter  as  we  have 
■decided  it.  Moreover,  whero  an  Act  of  Parlia- 
ment provides  a  special  remedy  for  a  right  given 
by  it,  the  holder  of  such  rignt  has  no  other 
remedy.  Here  the  remedy  given  is  by  appeal  to 
tbe  Treasury,  and  I  submit  that  that  is  the  (mly 
remedy  the  prosecutor  has  : 

Peeblea  v.  Oncaldtwutle  Urban  Dutrict  Council, 

78  L.  T.  Bep.  315  ;  (1897)  1  Q.  K  381 ; 
Re  Ifathan,  12  Q.  B.  Div.  461. 

Boydell  Houghton  in  support  of  the  rule. — 
As  to  the  first  point,  there  is  no  evidence  that 
there  are  any  rules  or  Acts  which  affect  the 
matter.  The  council  thought  they  were  bound 
by  the  practice  of  the  Tnasury  and  followed 
it.  Bat  th^  were  in  no  way  bound  by  it. 
hi  the  ceeord  place,  there  is  no  adequate 
remedy  under  sutHseot.  4.  Before  we  appeal 
under  that  section  we  are  entitled  to  a  decision 
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under  sub-sect.  1.  Our  point  ie  that  tiia 
council  has  xefnsed  jorisdictifm;  if  so,  a  hmii- 

damuB  lies : 

Reg.  T.  Martham,  65  L.  T.  Bsp.  778 ;  (1892)  1  Q.  B. 

371; 

Beg.  V.  St.  Pancraa  rcttry,  68  L.  T.  Sep-  4M ;  M 
Q.  B.  Dir.  420. 
Lord  Altbestonb,  C.J. — A  great  many 
points  have  been  raised  in  argument  on  this  rule 
which  do  not  arise  and  which  it  is  not  necessary 
for  us  to  consider,  and  we  should  be  doing  no  more 
than  repeating  what  I  tbink^is  very  clear  law. 
It  is  now  weU  established  that  if  a  tribunal,  a 
body  who  are  charged  with  the  perfornumoe  of  a 
public  duty,  do  not  discharge  sooh  dn^,  a 
mandamiu  ■  will  lie  to  oompel  them  to  disohaige 
it;  or,  if  an  inferior  court  does  not  «itertaiii 
a  case  when  it  ought  to  entertain  it,  a  mandamus, 
will  lie  to  compel  it  to  entertain  it.  I  need  not 
refer  to  the  cases.  Many  have  been  mentioned. 
Beg.  T.  3farslu»n  (*»().)  is  a  case  of  the  latter 
class ;  there  are  many  cases  vrith  regard  to  the 
first  class.  It  is  equally  clear  that  if  an  efEeotive 
alternative  remedy  exists,  the  court  has  a  discre- 
tion as  to  whether  or  not  it  will  grant  a 
mandamus ;  and,  as  a  rule,  it  does  not  grant  a 
mandamus  where  there  is  a  sufficient  ayemative 
remedy.  I  had  for  a  long  time  thought  that  Mr. 
Mnnroe  had  made  good  his  point  that  under 
sub-sect.  4  of  sect  120  of  the  iSocal  Government 
Aot  1888  an  appeal  to  the  Treasury  by  a  person 
aggrieved  was  a  sufficient  remedy;  bat  ono<ni- 
Bi(»ration  we  hare  oome  to  the  contduncm  that 
it  is  better  that  tibe  role  for  a  mandamtu  ahould 
be  made  absolute.  Tbe  duty  of  the  looal 
aut^rity  is  to  have  regard  in  fixing  a  oompenaa- 
tion "  to  the  condition  on  which  his  appinntment 
was  made,  to  the  nature  of  his  office  or  employ- 
ment, to  the  duration  of  his  service,  to  any 
additional  emoluments  which  ha  acquires  by 
virtue  of  this  Act  or  of  anything  done  in  par- 
Buanoe  of  or  in  consequence  of  this  Act,  and  to 
^e  emoluments  which  he  might  have  acquired 
if  he  had  not  refused  to  accept  anj^  offioe  offered 
by  any  council  or  other  body  acting  under  this 
Act,  and  to  all  the  other  circumstances  of  the 
case."  I  read  all  this  in  order  to  indicate  that 
it  is  intended  that  the  local  authority  shall  them- 
selves exercise  their  discretion  and  assess  the 
compensation,  having  r^pird  to  all  these  matters. 
The  important  matters  here  would  be  tiie  otm- 
ditions  cm  whioh  the  prosecutor's  appcnntment 
was  ma^  and  the  nature  of  his  offioe  or  emplo;^* 
ment.  Then  there  comes  the  additional  condi- 
tion that  the  amount  "shall  not  exceed  the 
amount  which  under  the  Acts  and  rules  relatii^ 
to  Her  Majesty's  Civil  Service  is  pud  to  a  perSoii 
on  abcditicm  of  office."  If  there  were  evidence 
before  us  to  show  that  there  was  a  statute  or  that 
there  were  statutory  rules  or — I  go  further-^if 
there  were  binding  rules  of  the  public  service 
applicable  to  this  oaae,  then  we  could  not  here 
say  that  the  local  authority  had  not  considered 
all  these  matters.  But  on  the  materials  before 
us  it  is  quite  plain  that  whether  there  be  suoh 
rules  or  not — as  to  which  we  know  nothing — the 
local  authority  have  not  acted  in  accordance 
with  any  rule,  but  inquired  merely  as  to 
the  practice  whioh  is  applied.  The  practice 
which  appears  to  be  applied,  and  I  nave  no 
doubt  properly  applied,  in  most  cases  is  that 
there  is  a  deduction  of  25  per  cent,  made 
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in  the  case  of  officers  whose  whole  time  is  not 
engaged  by  their  official  work  from  the  oompen- 
aation  wliich  would  be  given  them  if  their  whole 
time  had  been  so  engaged.  I  think  it  is  qmte 
impoesible  to  say  that  this  practice,  apart  from 
any  Act  or  rule,  would  make  such  an  arbitrary 
deduction  a  sufficient  regard  to  all  the  circum- 
stances of  the  case,  or  the  conditions  on  which 
the  officer's  appointment  was  made,  or  the  nature 

his  office  or  employment.  Therefore,  apart 
from  a  statutory  rule,  primd  facie  it  would  be 
the  duty  of  the  local  authority  to  consider  for 
titemselTee  what  the  dednotion  should  be.  In 
some  eaees  it  seems  to  me  it  might  be  tsij  much 
more  than  25  per  cent,  and  in  some  very  much 
lees.  That  being  so,  primd  fade  it  was  the  duty 
of  the  Stepney  Council,  apart  from  definitiTe 
rules,  to  bare  regard  to  and  consider  the  par- 
ticnlar  case.  Thai  it  is  said,  and  very  forcibly 
«ud,  by  Mr.  Monroe  that  he  is  a  person  aggrieTed 
and  that  he  can  appeal,  and  he  likened  t^t  not 
uimatorally  and  very  cogently  to  cases  where  a 
tribunal  had  gone  wrong  in  law,  or  had  taken 
some  point  which  the  Court  of  Appeal,  or 
the  cmtstituted  tribunal  of  appeal,  womd  deal 
with.  If  it  had  been  the  case.  I  should  think  his 
ai^ument  q^uite  unanswerable;  but  it  seems  to 
me  that  thia  remedy  is  really  a  remedy  a^nst 
an  las^mpet  exercise  of  discretion  by  the  lower 
tribmttl  as  well  as  an  improper  refusal,  and  that 
the  Tieasniy  on  appeal  nave  the  iwht  of  ocm- 
ndering  the  case  and  determinii^  luetluBT  the 
amount  should  be  altered.  It  seems  to  me  that 
onder  ordinary  circumstances  the  local  anthoritj 
oo^t,  in  the  first  place,  to  exercise  their  ^s- 
cretjon  npon  the  circumstances  of  the  man's 
particular  case  and  assess  the  compensation  with 
r^ard  to  that,  and  thkt  it  is  not  quite  an  ade- 
quate remedy  to  say  that  tiie  Treasury  can  fulfil 
the  same  function  and  discfaai^  the  same  duty, 
eren  though  they  hare  not  had  the  assistance  of 
the  discretion  of  the  local  authority.  I  wish  it 
to  be  distinctly  understood  that  I'am  not  snggest- 

that  the  Treasury  will  not  be  perfectly  compe- 
tent to  review  or  deal  with  the  matter  if  an  appeal 
is  brought  to  them  under  sub-sect.  4 ;  but  I  do 
tiiink  that  in  this  case  it  was  intended  by  the 
statute  that  the  local  antfaority  should  exercise 
its  jUseretioa  upon  the  partioiilar  case  forcompeo- 
sati<m,  and  that  it  was  that  diaoretion  so  exercised 
wUdi  should  be  the  subject  of  the  appml,  and  that 
the  person  who  was  to  appeal  was  to  be  a  pwson 
who  was  aggrieved  by  the  exercise  of  tiie  dis- 
cretion. If  there  were  any  evidence  before  us 
that  the  borough  council  had  themselves  thought 
that  25  per  cent,  was  the  right  deduction  or  bad 
exennseda  discretion  in  that  matter,  I  certainly 
ahoold  not  have  been  a  party  to  maldng  the  rule 
absolute;  but  in  this  case,  as  they  have  acted 
ttDon  sometliing  which-  I  think  is  in  no  way 
Innding  on  them  and  it  is  not  suggested  by  Mr. 
Monroe  that  they  really  exercised  their  discretion, 
I  think  that  they  ought  to  be  ordered  to  entertain 
the  case,  haying  rej^u^  to  the  circumstances  of 
the  particular  case,  before  any  question  of  alter* 
native  reme^f  arises. 

Daxliko,  J. — I  ain  of  the  same  opinion.  I 
tiunk  that  TCtr  much  the  most  foroible  answer 
nude  by  Kr.  Monroe  tD->.tluB  applioation  for  a 
nandamu*  was  that  there  was  an  equally  adequate 
and  equally  convenient  remedy  provided  by 
eab^ecu  4  of  sect.  120  of  the  Local  Qovmi- 
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ment  Act  1888.  That  section  is ;  "If  a  claimant 
is  aggrieved  by  the  refusal  of  the  county  council 
to  grant  any  compensation  or  by  the  amount  of 
the  compensation,  and  so  on,  tlien  there  shall  be 
"  an  appeal  to  the  Treasury,  who  shall  consider 
the  case  and  determine  wither  any  compensa- 
tion and,  if  so,  what  amount  ought  to  be  granted." 
If  here  the  borough  council  had  really  gone  into 
the  case  and  exercised  their  own  judgment  upon 
it  and  had  refused  the  prosecutor  any  oompensa. 
tiou,  or  had  granted  him  an  amount  with  whioh 
he  was  disaatiafied,  and  in  that  oase  instead  of 
going  to  the  Treamzy  he  had  eome  to  oa  and 
asked  for  a  mandamaf,  I  think  that  we  oi^t 
to  have  refused  it,  and  to  have  said :  "  No,  yoo 
shall  not  have  a  mundamm  beoante  yon  have 
got,  at  all  evuita,  an  equally  convenient  and 
adequate  remedy.  Go  to  the  Treasury."  But  I 
do  not  think  that  the  council  really  did  consider 
the  matter  at  all  for  themselves.  Tlury  came  to 
the  conclusion  that  because  the  section  as  to 
compensation  said  that  they  might  grant  com- 
pensation which  "shall  not  exceed  the  amount 
which  under  the  Acts  and  rules  relating  to  Her 
Majesty's  Civil  Service  is  paid  to  a  person  on 
abolition  of  office,"  all  they  had  to  do  was  to 
write  to  the  Treasury  and  find  out  what  they 
were  in  the  habit  of  giving,  and  that  then  simply 
to  say  "That  is  your  oompoisation "  would  m 
praoboally  an.  automatic  act.  As  a  matter  of 
not  it  has  not  been  proTod  tiiat  they  aoied 
upon  any  rule  of  the  Treasury  at  allf  nor  las  it 
been  proved  that  there  was  a  rule.  They  acted 
npon  what  the  Treasury  told  them  was  their 
practice.  I  do  not  t^ink  either  that  they  acted 
on  any  judgment  of  their  own.  They  borrowed 
a  measure  from  somebody  else  to  measure  what 
they  were  to  dole  out  without  applying  their 
judgment  to  what  they  were  to  give  at  alL 
Therefore  I  think  that  they  have  not  taken  the 
first  step  here  which  would  entitle  Mr.  Jntaum 
to  appeal  to  the  Treasury,  and  our  mandamus 
simply  means  that  they  must  take  that  first 
step.  If  they  do  take  that  first  step  and  arrive 
at  precisely  the  same  result  for  reasons  which 
they  do  not  give,  it  stems  to  me  that  we  cannot 
interfere  with  that  decision. 

CHiLNMBLL,  J. — ^I  agree,  but  I  am  not  quite 
certain  that  I  do  so  for  ^e  reasons  that  have 
been  given.  In  the  first  plac%  I  think  that  the 
mandamus  ought  to  go  because  the  local  autho- 
rity have  not  in  fact  exercised  their  discre- 
tion npon  this  matter.  They  have  by  a  mistake 
thought  that  they  were  bound  by  a  practioe  as 
though  it  were  a  rule.  It  it  bad  been  a  rule  under 
the  Act  it  would  have  been  binding  upon  them. 
They  thought  that  the  rule  of  practice  was  a  rule 
by  which  t^ey  were  bound,  and  consequently  they 
exercised  no  discretion.  In  my  opinion,  if  they 
had  said,  "  We  quite  know  that  we  are  not  bound 
by  this  absolutely,  but  we  think  it  right  to  follow 
the  Treasuiy  practice,"  and  had  so  followed  it,  I 
think  they  would  have  exercised  their  discretion 
and  they  would  have  been  right ;  but  th^  simply 
thought  that  they  were  bound  when  they  were  not 
boumL  Consequently  it  is  a  case  for  a  imnuiamtis 
for  them  to  exeroise  thmr  dimetion,  onless  there 
is  some  role  of  this  -ooort  nnder  which  we  ooold 
not  iisoe  a  momlantuf.  The  one  that  has  been 
suggested  is  that  there  is  anothw  adequate 
remedy.  It  is  deariy  settled  that  the  court  does 
not  grant  a  prerogative  mondamtM  wh^  tiiere  is 
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another  remedy,  if  that  other  remedy  is  eonally 
oouTenient  and  adequate.  Fw  a  long  time  I  was 
inclined  to  think  that  tbere  waa  aoaSUier  remedy 
eqoally  conTenient  and  aj^oaUe  to  this  caae, 
and  I  now  thhik  there  ii  another  remedy.  I  do 
not  entertain  the  least  doabt  myaelf  that  Mr. 
Jatsnm  might  upon  the  present  etateof  things 
appeal  to  the  Treasoiy,  and  that  he  has  another 
remedy.  That  is  the  point  that  I  am  not  qnite 
Bore  uat  we  are  all  accreed  apon.  I  think  he  has 
another  remedy,  hot  I  do  not  think  on  the  whole, 
after  some  consideration,  that  it  is  eqnally  con- 
venient, becanse  I  think  that  the  local  tribonal 
is  the  one  that  is  best  to  inrestigaie  in  the 
first  instance  the  partioolar  facts  about  this 
ffentleman'a  employment.  They  will  know  mach 
better  than  the  Treasury  can  know,  and  it  is 
preferable  that  they  should  inTestigate.  in  the 
first  inatanoe,  the  number  d  days  or  hours, 
.whatever  it  m^  be.  tiiat  he  was  employed 
in  am  and  the  number  that  he  wa«  employed 
in  anoUier.  Althotu[h  the  applicant  here  can  in 
the  present  state  <n  things  go  to  the  Treasury 
and  get  them  to  decide  finally  the  amount 
of  the  aUowanoe  which  he  ought  to  have — 
I  think  Terr  likely  he  will  have  to  so  there,  or 
someone  wiU  go  there,  in  the  end,  and  the  Treasuzy 
will  ultimate^  have  to  do  it — ^yet  I  do  not  think 
that  is  an  equally  convenient  remedy  for  the  local 
authority,  not  having  exercised  their  discretion, 
beoauee  if  he  ^oes  now  he  will  have  to  go 
without  a  prelimmary  investigation  which  might 
or  might  not  be  useful  to  him  in  going  there. 
I  do  not  myself  think  that  the  present  case 
is  one  ooming  within  the  rule  of  which  FethUa 
V.  OnoaldhnaiU  Urban  JHttriet  Council  (tup  ) 
was  one  illustration — viz,,  that  where  an  Xct 
creates  an  oblation  and  enforces  tiie  perform- 
snoe  in  a  speoOlo  manner  as  a  general  rule  tbe 
perfoimanoe  cannot  be  enforoed  in  any  other 
manner.  I  do  not  think  that  rule  apjdies  to  this 
case  in  question,  where  tiiere  are  two  rights  and 
two  different  rights  created  by  the  statute— one  a 
right  to  have  compensation  and  another  a  diffe- 
rent right  to  have  adjadioati<m  oiMm  the  sabjeot 
of  tiian  oompensation.  It  isthat  latter  one  which 
is  under  connderation  ca.  this  mandamuB. 

BviU  made  ah$oluU. 

Solicitors  forthe  proseoator,  JuUum  and  Jonet. 
Solicitor  for  the  dafendants,  Edward  BeUeley. 


KINa*S  BENCH  DIVISION.  IN  BANX- 
RUPTCY. 
Mmday,  Jan.  27. 
(Before  Wbzoht,  J.) 
Be  WxiBKivo ;  Ex  parte  Thi  Tbu8TB«  v. 
Habtlit.  (a) 
Bamkny^^Morigage— Power  to  mortgagee  to 
enter  ^  mortgagor  *■  ehould  become  bawfcntpf 
Worde  not  aaiiajied  bg  "  an  act  of  bankrvptoy:' 
Worde  in  a  contract  wkiA  give  a  mortgagee  a 
right  to  enter  and  take  poaeeeeion  if  the  mort- 
gagor "  should  beooDiea  oanhmpt,"  are  worde  of 
fo^eifure,  and  muet  be  eonttmed  ^rieUg.  They 
are  not  eaiitfied  by  an  *'  aei  httnkm^tey." 
This  was  a  motion  by  the  tmstee  in  the  bank* 
rnptoy  of  J.  J.  Weibking  for  a  declaration  that 

(•)  BtpoiMd  I17  J.  AMWTL  TaaosALD,  Etq.,  Bwrtet«rftfrl«w. 
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an  instrument  in  writing  dated  the  2nd 
1901,  made  betireen  the  bankmpt  and  one  Ann 
HarUey,  assigning  hy  way  of  mortga^  a  building 
i4ipreement,  did  not  operate  to  tcmw  m  the  mm^ 
gagee  any  property  in  or  right  to  the  bnildiz^ 
plant,  materiab,  and  othor  onattels,  bronght  on 
to  the  land  by  the  bankrupt,  and  which  were 
there  at  the  commencement  of  the  bankruptcy. 
In  the  alternative  that  the  said  plant  and 
materials  were  property  to  which  the  tmstee  waft 
entitled  as  heme,  at  the  com mencement  of  the- 
bankruptcy,  in  ue  order  and  disposition  of  the 
bankmpt  under  such  cironmstanoes  that  th» 
bankmpt  was  the  reputed  owner  thereof. 

On  the  23rd  July  the  bankmpt  entered  into  a 
building  agreement  with  the  Ntnrth  London 
Groan£  Company  Limited  in  respect  oi  land  of 
which  the  company  was  the  freeholder. 

It  was  provided  that  the  agreement  should  not* 
be  assigned  except  for  the  pnipose  of  temporaiy 
advances,  and  that  all  onudings,  ereotionst. 
materials  and  plant  on  the  land  oonld  be  Uten 
possession  of  1^  the  company  in  the  event  of 
default  by  the  builder;  and  by  another  olanse^ 
that  ail  materials  and  plant  brought  on  tiie  land 
were  to  be  deemed  to  be  annexed  to  the  intiuAA. 

By  deed  dated  the  2iid  Aug.  1901  the  bankrupt 
asugned  the  building  agreement  to  the  respon- 
dent, by  way  of  e<iiiitable  mortgage,  to  seonr» 
advances,  under  which  it  was  providm  {inter  alia) 
that  if  tiie  builder  shotild  "Moome  bankmpt** 
the  mortgagee  might  enter  nptm  and  take  po«- 
session  of  we  land  and  boildings  oomprised  ia 
the  building  agreement. 

On  the  iiOk  Aug.  the  bankmpt  signed  hio- 
bankmptey  petition,  and  on  the  same  day  the 
mortgagee  entered. 

On  the  17th  Aur.  1901  a  receiving  order  wa» 
made  against  the  bankrupt  on  liis  own  petitioa 
followed  by  adjudication. 

The  Nwth  London  Ghnonda  Company  Limited 
were  not  parties  to  this  motion. 

H.  Beed,  K.O.,  JfutV  Maehenaie,  and  A.  A. 
Hudeon  for  the  tmstee  in  bankmptoy. 

Warmington,  K.C.  and  Lewie  Tkomae  for  the 
respondent. 

Wbioht,  J. — The  mortgage  gave  no  right  to 
the  obattds  as  such,  but  only  passed  to  the  mort- 
gagee Buoh  right  as  the  bankrupt  had  under  his- 
bimding  agreement.  In  my  opinion  the  mort- 
gagee had  a  right  to  enter  when  the  builder 
nerame  a  bankmpt.  It  seems  to  me,  however,, 
that  such  words  in  a  contract  should  be  construed 
strictiy,  being  words  of  forfutnre.  If,  however, 
the  words  "  become  bankmpt "  are  satisfied  by  aa 
act  of  bankruptcy  the  mortgagee  entered  right* 
fnUy.  I  hold  that  the  mortai^OT  is  not  entiled 
to  toe  property  in  question;  bat  I  do  not  see  how 
I  can  give  any  relief  to  the  tmstM  in  bankmptoj 
in  the  absenoe  of  the  freeholder.  I  cannot  decicw 
the  question  of  reputed  ownership  in  his  absenoe. 

Adjourned  in  order  that  if  neeeatary  ike  frto- 
holder  might  be  made  a  party. 

Solidtors  i  Braby  and  Maedonald ;  Moodie  and 
Bone, 
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Monday,  Jan.  27. 
(Before  Wbiqht,  J.) 
BicHABDSov ;  Ez  porta  Thompson  v. 

HUTTOH. 

BanJempte^  —  Legacy  —  Direolion  giving  legatee 
fowtrto  retain  debt  dm  toteetaior  in  or  towarde 
taiirfaetum  ef  Ugaoy — Bpeo^  Ugaey—Abaie' 
wteni. 

The  testator  begvcofW  to  U»  eo%  10.000Z.,  and 
i^reettd  ikoi  «  regarda  any  money  due  to  him 
at  hie  deeeaee  from  that  legatee  the  tame  ahovld 
{biU  not  to  an  amount  exceeding  10,0001.)  he  eet 
<4f  ond  retaxmed  in  or  tovoarde  tatu/aetion  of  the 
Ugaey.  The  legatee  uku  indebted  to  the  teetator'e 
eatate,  and  tka  eaeeuAort  obtained  judgment 
againet  him  for  26,3981.  12f.  6d..  after  giving 
credit  for  the  amount  of  the  Ugaey.  The  legatee 
became  bankrupt  and  the  te$tator'e  eatate 
stovmI  MWtt^ieiml  to  pay  the  Ugadaa  in  fuU. 
The  aaeeutora  proved  in  the  bankruptey  for 
53562.  la.  2d.,  the  differenea  between  ike  amount 
cftke  legacy  of  lO.OOOL  with  wkieh  ihs  bankrupt 
had  been  credited,  and  40431. 18a.  lOd.  the  pro- 
portion due  on  abatemenL 

Sdd,  that  the  legacy  mu  not  §Bee^,  and  vma 
aubjeet  to  o&olmm^  and  thai  tka  proof  mnat  be 
admitted. 

This  wm  a  motkni  tiie  exeenton  of  ThomM 
Buthftrdaon,  deceased,  by  way  of  appeal  from  the 
dmntm  of  the  truBtee  in  the  nankruptOT  of  Henry 
William  Biohardeon,  who  had  rejaotod  moir  proof 
for  58561. !«.  2d. 

Thomas  BicfaardKm  faj  Ui  will  ba^neathed  to 
his  Km  a  pecimiarj  legaoy  (rf  10,0001.,  which  alao 
directed  that 

As  ngards  aay  monoy  whiob  shall  be  dna  to  me  at 
mf  fleoasM  from  the  said  Hsniy  WUItsm  Sloharcboa,  tiia 
esau  ihaQ  (bat  not  to  an  amoont  •zoseding  lO.OOOt.)  be 
■•t  off  against  and  ralai&sd  by  him  in  or  towards  satis- 
ftotiai  of  tka  laia^r  of  10,0001.  kareUbefoie  ffiTsn 
tobia. 

AnotlMr  olaoae  waa  aa  follows : 

I  atpraaaly  dadara  that  any  debt  owing  to  me  at  mj 
dssth  by  any  parson  shall  not  b«  o^nbla  of  being  aat  off 
•gabst  any  Isga^v  or  other  baneflt  hereby  or  by  any 
ooOea  harato  heqoeatiiad  or  ^raa  to  him  or  bar  for 
Us  or  berbsnaftt  or  to  or  for  the  banaflt  of  a  wife  or 
bstbaad,  and  no  lagaoy  or  othwr  bsoeflt  by  thia  my  will 
«r  asy  oodidi  hereto  baqnaathed  ot  ^van  to  any  person 
AsUbedaamadaatisfaotioBof  anydsUowb^rfrosKms 
tobimar  hm. 

At  to  tim«  of  Thomaa  Rtohardson'a  death 
Henry  WQUam  Bichardaon  owed  his  estate  a 
km  anm  of  money,  and  tiie  appellanta  obtained 
jowmeut  aff^t  him  for  216,3981. 12s.  after 
%iTmg  credit  for  the  leffacr  of  10,0001. 

Heniy-  William  Kichardsoa  was  snbaequently 
adja^catad  a  banlcmpt. 

The  estate  of  Thomas  Richardson,  chiefly  owina 
to  the  default  of  the  banknipt,  was  so  maon 
tedaoed  in  ralue  tiiat  the  amount  avulable  for 
distribataon  among  the  legatees  was  insnfficient 
for  the  payment  in  fall  of  tne  legacies. 

The  exeoators  of  Thomas  Bicnardaon  therefore 
Sroved  in  this  bankmptoy  for  53561.  U.  2d.,  being 
the  diSoaioe  between  the  amount  of  the  legacy 
of  10,000L  with  whioh  the  bankrupt  had  been 
credited,  and  46431.  18s.  lOd.,  the  proportion  due 
on  abatement. 


<q  BagaM  by  J.  aswtl  tbiosald,  Is^.,  BsrrMsr^A-lAw. 


JfuM*  JlTodkensie  and  /.  8.  Oreen  for  the 
ezeontors  of  Thomas  RichardsML — The  baak- 
nipt'e  eatate  is  entitled  only  to  credit  for  tine 
ainoal  amount  of  the  lega<7,  and  not  for  10,0(KM., 
and  this  proof  waa  wrongly  rneoted.  The  worda 
of  the  wIU  pl^nlT  show  tbalk  uwre  ia  abatamant, 
and  4643Z.  18s.  iOd.  mnst  tberefora  be  inaerted 
into  the  mil  ae  the  legapr  due  to  ttie  baakmpt  in 
plaoe  of  10,0001. : 

Be  Bekwaiet'a  Mttate,  65  t.  T.  B^.  64;  (1891) 
8Ch.44; 

JfOtsr  r.  XTwUlMtoM,  8  Hae.  *  O.  818. 
Owen  Tftompton  for  the  trastee  in  bankruptcy. 
—The  proof  waa  rightiy  rejected  br  the  trustee. 
This  legacy  waa  a  specimi  and  demonstratiTe 
legacy.  It  also  operated  as  a  fo^renesa  of  debt 
to  ^e  extent  of  10,0001.  No  priority  Is  claimed 
on  tlw  ground  of  relationship.  Here  is  a  apeoifio 
gift  of  10,0001.  part  of  and  payable  out  of  a  debt 
of  36,398Z.,  and  it  matters  not  wheUier  the  debt  is 
due  &om  the  l^^tee  or  from  an  ontaider.  The 
testator  directed  this  legatee  to  retiUn  the 
amount  of  the  legacy  out  of  the  debt.  He 
referred  to 

Williaau  on  Exsovtors,  9fch  sdib,  p.  1089  ; 
CampbaU  v.  Graham,  1  Bass.  *  Uy.  458. 

/.  8.  Green  in  reply. — The  point  is  whether  the 
testator  intended  to  give  the  oankrapt  apriority 
over  the  other  I^tatees,  and  there  ia  no  indicatian 
of  any  such  iuenta<m.  A  peonniary  ii  not  a 
speei&j  gift: 

Blower  T.  Xorratt,  2  Vss.  Ssn.  420. 

'  Wbioht,  J.— The  testator  left  his  son,  Henry 
William  Bichardaon,  10,0002.,  he  also  left  leeaciea 
to  his  other  children.  He  farther  directecTthat, 
"  as  r^^rds  any  money  which  shall  be  doe  to  me 
at  my  decease  from  the  said  Henry  William 
RiohurdsoD,  the  same  shall  (bat  not  to  an  amount 
exceedinff  10,0002.)  be  set  off  a^punst  and  retained 
by  him  in  or  towazds  aatiaCaobon  <A  the  lagatqrof 
10,0001.  hornnbelm  ffna  him."  Tha  *F*'^"*"g 
of  this  olanae  is  by  no  meana  dear,  bat  I  am 
nnabla  to  say  that  this  ia  in  a  atiiot  sonae  a 
specific  legacy.  I  think  that  the  goreming  inten- 
tion of  the  testator  was  that  the  benefit  of  this 
legacy  wastogoonly  inredndionof  tbeindebted- 
ness  of  the  legatee  to  his  estate,  and  not  for  hie 
benefit.  If  that  is  so  this  Iwaqy  has  no  priori^, 
for  it  waa  not  intended  to  m  payable  out  of  the 
debt  only  or  in  priority  to  the  otner  lesateea.  It 
is  therefore  subject  to  abatement^  and  uis  proof 
must  oonaeqnentiy  be  admitted. 

Appeal  allowed. 
UoUoitorB :  A,  J.  Sarman ;  Weddy  and  E^aey, 
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BAILWAT  AHD  CAHAL  OOXXUBIOH 
COURT. 

ThunAa.}/,  Dee.  5, 1901. 

(Before  Wbight,  J.,  Sir  Fbedkbick  Pbbl^  and 

YisGoant  Cobhah.) 
Lancashibb  Brick  and  Tbbba  Gotta  Com- 
PANT  (Baxbndbn)  Limitbd  V.  Lancashibb 

AND  rOBKSHIBB  RAILWAY  COHPANT.  (a) 

Baxhoays — Sidingt  on  Zand  adjoining  railway — 
Communxcaiion  heitoeen  eidingt  and  line%  of 
railway-^Ripht  of  adjoining  oxoner  to  require 
commtmiealxon  — -  OrcMient — "  Inclined  plane  " 
SaUtoaye  Claueea  Coneolidation  Act  1845  (8  A  9 
Viet.  e.  20),  «.  76. 

Upon  an  application  under  $ect.  76  of  the  Rail- 
way t  Claueta  Coneolidation  Act  184<5,  by  the 
owners  or  oeeupiert  of  lande  {adjoining  a  raUteay 
to  ko»e  a  eommunteaiion  mtme  between  branch 
raUwaye  or  sidings  on  their  lands  and  the  line 
of  ffwMMir,  ike  aj^ieants  have  an  abeoluts  right 
to  have  swsk  eontuetum  mode,  and  theraiiway 
eompoMy  are  bmaul  to  open  their  rails  for  the 
purpose  tff  making  sttehjMmmunieation  unless 
one  of  iM  restri^om  Reified  in  the  section 
applies ;  and  upon  such  application  under  the 
section  ths  gneetion  tohether  the  applieants  can 
or  cannot  claim  to  carry  the  trafie  qf  persons 
other  than  themselves  does  not  arise, 

A  gradient  of  1  in  98  u  not  an  "  inclined  plane  " 
vnthin  the  meaning  of  the  restriction  in  the 
section  under  which  the  railway  company  are. 
not  bound  to  Toake  such  openings  on  an  "  inclined 
plane ;  and  the  company  cannot  refuse  to  make 
such  communication  on  the  ground  thai  at  the 
propoted  place  of  junction  there  is  such  a  gra- 
dient. To  be  an  inclined  plane  unthin  tlte 
meaning  of  the  restriction  the  gradient  must  be 
such  as  to  he  ifusompatibU  wuh  the  reasonable 
insertion  of  a  junction  at  the  place. 

Application  to  the  Railway  and  Canal  CommiB- 
non  Ooaii. 

The  apidioalian  was  as  followa 

The  ai^licania  mannfaotured  bricka  at 
Bazenden,  in  Lanoaahire,  on  land  which  adjoined 
the  defendants'  rulway.  They  laid  down  on  their 
land  collateral  brancuies  <A  railmiy  or  sidinf^s 
whi^  communioated  with  the  railway  by  addi- 
tional lines  of  rail  laid  on  tiba  defendants*  land. 

The  applicants'  ddinfp  and  ttie  defendants' 
additions  Unes  were  lud  down  at  the  cost  of  the 
applicants  in  pursuance  of  an  agreement  in  writ- 
ing  made  between  the  applicants  and  the  defen- 
dants, and  dated  the  27ttk  Sept.  1894,  whereby  it 
was  matoally  i^reed  as  follows : 

In  ooniidention  of  the  nulwsj  oompasy  laying  down 
and  oompletinff  for  the  aooommodation  of  the  siding 
ownsn  at  Buenden  the  *iding«  delineated  upon  tiie 
plan  hevetmto  annexed  (the  sitUng  owners  haTing  pre- 
-riondy  oinied  out  all  enofa  euthwork  and  other  works 
■s  an  rs^ttnad  to  f«in  the  giooad  on  the  sUa  of  saoh 
sidioga  to  a  lairal  ct  two  fast  below  tiia  level  of  the 
ezifltiiig  Buun  line  of  railway)  the  al^iv  ownera  will  pt,j 
to  the  rmilirsy  oompaay  b^ora  the  work  ahall  be  oom- 
menoed  a  Bom  aqaal  to  the  estimated  oost  (to  be  fixed 
bj  the  oompaay's  chief  engineer)  of  laying  down, 
making,  end  oomplatiog  enoh  sidings  sa  aforesaid,  and  of 
all  points  and  otoiaings,  signal  posts  and  atgnala,  sod 
all  other  appliances  neoaseaty  and  proper  for  the  safe 

(s)  B^etlad  >r  W.  W.  Oaa,  Beq.,  Baixtattrafrlaw, 


use  and  working  thereof.  The  aaid  sidings,  so  far  as 
the  same  are  on  the  railway  company's  land,  shall  be 
used  by  tha  siding  ownera  and  ot-her  tha  ownera  or 
ooonpiars  for  tba  tlma  being  of  tha  land  la  laaaa  to  tiie 
sidiag  ownera  tor  tha  acoomaiodatioa  ei  thair  faalBo 
oatjt  nnlese  with  the  oonaent  of  tha  r^way  oompaqy, 
and  than  only  upon  aooh  terms  and  eonditiona  aa  ah^ 
b«  agreed  apon  between  the  partiea  hereto.  The  aiding 
ownera  will  not  permit  any  person  or  persona  (except  aa 
aforesaid)  to  nse  the  aaid  sidings,  so  far  as  the  sam* 
are  on  the  railway  oompaoy'a  land,  or  any  part  thereof, 
wiOiont  the  oonaent  in  writing  of  the  railway  ocnnpany. 

By  thia  agreement  it  was  also  provided  (infer 
alia)  that  the  applicants  or  the  defendants  might 
at  any  time  after  the  expiration  of  five  yeara 
from  the  date  thereof,  on  giring  aiz  calendar 
months  notice  in  writing  determine  the  agree- 
ment, and  that  thereupon  so  mnch  of  the  lines  of 
rail  as  were  on  the  defendants*  land  sfaonld  be 
removed. 

The  applicants  by  reason,  and  on  the  faith,  of 
the  facilities  afforded  by  their  ^^ng  aod  con- 
nection, had  developed  a  large  badness  which 
oonld  not  be  carried  on  withoat  saoh  f  acnlities. 

On  the  16tfa  June  1900  the  defendants  gare  to 
the  appUcanto  notioe  in  writing  to  determine 
the  agreement  at  the  expiration  of  six  calendar 
montibs  therefrom. 

N^tiatioDB  thereupon  took  place  between 
the  applicants  and  the  defendants  with  reference 
to  the  terms  npon  which  the  aiding  ahoald  be 
naed  after  the  expiration  of  the  notioe,  and  the 
applicants  claimed  (inter  alia)  to  be  entitled  to 
hare  so  mnoh  of  the  siding  or  branch  railways  aa 
were  npon  the  applicant's  land  connected  with  the 
railway  of  the  defendants  under  sect.  76  of  the 
Railways  Glauses  Consolidation  Act  1845. 

By  a  letter  dated  the  2nd  July  1901  the  defen- 
dants gave  to  the  applicants  notioe  that  they 
intendM  in  fbnrteen  cbys  from  the  date  of  snen 
notioe  *'to  sever  tiie  connection"  between  tiie 
applicants*  siding  and  the  defendanta'  railway, 
and  "  to  remove  the  rails,  points,  Ac.,"  from  off 
the  defendants'  premises. 

By  a  letter  dated  the  5th  July  1901  the  appli- 
cante  gave  to  the  defendants  notice  in  the  fol- 
lovnng  terms : 

It  only  ramalaa  for  as  to  give  yon  notios,  by  virtaa  of 
saot  76  of  tiw  Sailways  CUnsaa  Act  1845  (as  wa  do 
hereby),  that  we  roqaire  a  oommontoAtion  from  oar 
private  aiding  to  year  company's  rails.  Ab  the  presaob 
oonneotion  is  safe  ae  rega^B  the  pabltc,  withoot  injary- 
to  the  rulwsy,  and  without  inoonvenienoe  to  the  traffio 
thereon,  we  sabmit  that  to  sever  it  woold  oaaseneedlecR 
inoonTmienoe  and  expense,  so  that,  if  yon  deny  our 
right  to  the  oonneotion,  we  will,  on  hearing  from  you  to 
that  effaot,  at  onee  take  the  naeaaaary  s\mps  to  teat  the 
qnestioo,  and  will  aak  yon  pending  the  deoisioo  to  allow 
the  physical  oommnnioation  to  remain  as  it  is. 

On  the  16th  Jaly  1901  the  defendants  beean  to 
remove  the  lines  on  th^  land  which  afforded 
commnnioation  between  the  ndings  and  the 
drfendants*  railvray ;  and  the  defendants  ref need 
to  afford  to  the  applicanta  fiusilities  tor  the- 
reodlTing,  forwarding,  and  delivering  of  trafflo 
upon  railway  to  and  from  the  applicants' 
aiding. 

The  applicants  alleged  that  the  defendants,  by 
refusing  to  afEord  saoh  oommuiiication  with  tiMar 
raUway  as  aforesaid,  contravened  the  proviuona 
of  fleet.  76  of  the  Rulways  Olaaies  Coiu^idation 
Aotl845. 
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The  appUoaats  amliad  imder  aaot.  2  of  the 
Bailwav  and  Ganal  tiraffio  Act  1854,  aecto.  9  and 
12  of  tbft  Railway  and  Gaaal  Tnfflo  Act  1888, 
aad  wot  78  of  the  Bailwajs  Glansm  Gonaoli- 
d^ioa  Act  1845,  for  (1)  an  order  enjoining 
the  defendants  to  renew  ike  oommnnioation 
between  tit»  applicants'  sidings  and  the  defen> 
dute*  Tulway  as  the  same  was  heretofore  used 
and  eigo^ed,  or  otherwise  to  make  such  wemnge 
in  tlior  Unes  of  rails  and  lay  down  sach  additiozml 
lines  of  rails  as  may  be  necessary  to  effect  com- 
manication  between  their  sidiogs  and  the  rail- 
my;  (2)  an  order  enjoining  the  defendants  to 
afford  to  the  applicants  all  reasonable  facilities 
ita  the  reoeiTing,  forwarding,  and  delivering  of 
Unr  traffic  over  the  defendimta'  railway  from 
ud  to  tiie  applicants'  siding ;  and  (3)  750L 
dunages. 

The  defendants,  in  their  answer,  replied  {inter 
dUa)  as  follows : 

Tbe  pamt  at  which  the  applioanta  hkTe  reqneited  the 
drfmduti  to  Boake  opening:!  in  their  line  of  lailway,  in 
ocdat  to  nuke  a  oommonioation  with  sidings  on  the 
VpUointi'  land,  is  tm  an  ioolined  plsae,  the  giadisBt  of 
irideh  is  one  in  ninefy-aix,  and  the  defsnAuits  esanot  be 
nqnind  to  make  the  openings  whioh  the  l^»pUaantB  have 
nqaind  them  to  make.  The  oonminnlcationi  which  the 
iVidioaatB  reqnize  tobe  made,  cannot  be  made  for  the  pnz- 
ptMs  for  wh^  the  ^plicanta  are  entitled  to  require  it 
to  be  made  onder  aect.  76  of  the  Railways  Clanaea  Act 
1815,  with  safety  to  the  pnblio  or  withoat  injory  to  the 
nilway,  or  wit^nt  inconTenienoe  to  the  traffic  thereon. 
Ikei^way  at  the  point  at  whioh  It  Is  pmpcaed  that  the 
aonmakalioa  shoald  be  made  is  a  ndlwsjy  orer  whfeh 
a  hrge  Tolnme  of  traffic  paasM,  and  any  oser  by  the 
ippliamts  of  the  flommonioatioB  between  th^  aidiflga 
nd  the  defendatttB'  railway  for  the  pnrpoie  of  bringing 
wniafos  to,  from,  or  npon  the  railway,  which  ia  the 
nly  purpose  for  whioh  the  applioanta  are  entitled  to 
kare  the  pn^wsed  oommnnioatioB  made,  woold  be 
^■190008  to  the  poblio,  and  would  aeriooaly  inoon- 
vMienoa  the  tnfflo  on  and  Bsiog  that  portioii  of  the 
Wmdsaii'  raQwny.  Tin  i^q^eants  olalm  and  intend 
tet  the  proposed  oommnnioation  with  the  railing  may 
nd  ibaQ  be  naed  for  the  porpcse  not  <aily  of  the  upsh.- 
nub'  tnffie,  bnt  also  of  that  of  any  other  company  or 
panon  wfamn  they  may  permit  to  nae  the  aiding  ot  their 
o*n  hmd ;  and  tiiey  further  olaim  that  the  defendanta 
eiU  be  bound  to  reortve.  forward,  and  deliTerat,  to,  or 
fr«n  ttw  siding  by  means  of  the  oommonioation  the 
Inffio  of  any  sooh  other  company  or  person  aa  well  as 
ttt  tnlBo  of  the  m>plioants.  The  user  of  the  commnni- 
M&n  by  sQch  oUier  oompaniea  or  pnsona  would  t>e 
^ugerons  to  the  public,  injurious  to  the  railway,  and 
Boonmiaiit  to  the  traffic  thereon,  and  the  defendanta 
ooold  not  with  safe^  to  the  public,  or  without  injury  to 
tke  railway  or  inecmTenienoe  to  the  traffio  tharemi, 
nedra,  forward,  and  delirer  at,  from,  or  to,  the  tiding 
))J  wam  of  the  eoeimuneation  the  traffio  of  sooh  other 
pmou  or  oranpaniea  aa  well  as  the  traffic  of  the  appU- 
tutM.  The  drfendanta,  in  removing  the  lines  forming 
the  Odnnectum  between  their  railway  and  the  i^iplioants' 
■iding,  were  acting  tinder  the  proviaiouB  ot  the  agrae> 
nant  referred  to,  whioh  the  defendanta  are  and  always 
hsTe  been  willing  to  renew  upon  the  same  terms,  if  the 
Wliouti  would  agree  to  reatriot  the  user  of  the  oon- 
Metii^  lines  to  their  own  traffic. 

Sect.  76  of  the  Bailwaya  Glauses  Consolidation 
Act  1845  (8  &  9  Vict.  c.  20)  provides : 

And  be  it  enacted  tliat  this  or  the  special  Act  aliaU 
sot  prevent  the  owners  or  cconpiers  of  lands  adjoining  to 
the  lailw^  or  any  other  persons,  from  laying  down, 
ifttir  «paa  their  own  lands  or  npon  the  lands  of  other 
PMMM,  with  the  eontent  cf  ssoh  persons,  any  ooUateral 


bnuubes  of  railway  te  ooounuiuoate  with  tiM  raOway- 
foc  the  pnxpoeeof  In^ging  earriagee  to  m  frooi,  or  nppn 
the  railway,  but  under  and  subject  to  the  providons  and 
xeatriotions  of  aa  Act  passed  in  the  sixth  year  of  the  reign 
oE  Her  present  Majesty,  intttuled  '^An  Aot  for  1h» 
better  Begulation  of  Railways  and  for  the  Conveyance  of 
Troopa " ;  and  the  oompany  shall,  if  required,  at  the 
expense  oif  snob  owners  and  oooupiers  and  other  persona, 
and  anl^eot  also  to  the  provisions  of  the  said  laeb^ 
mentioned  Act,  make  openings  in  the  tails,  and  snob 
additional  Hoes  of  rail  aa  nay  be  neoessary  f<a  eSeetfaig 
such  oommnnioation,  in  places  where  the  commnnioation 
oan  be  made  with  lafety  to  the  public  and  without 
injury  to  the  railway,  and  withoat  inoonvenienoe  to  the 
traffic  thereon;  and  the  oompany  shall  not  take  any 
rate  or  t<^  or  other  moneys  for  the  passing  of  any 
paatengars,  goods,  or  other  things  along  any  braadi  so 
to  be  made  by  any  such  owner,  or  oMupier,  or  other 
peratm ;  but  this  enactment  shall  be  subject  to  the 
following  restoiotions  and  omditions ;  that  is  to  say,  no- 
snob  branch  railway  shall  run  parallel  to  the  railway  i 
the  company  shall  not  be  bound  to  make  any  sooh  open- 
ings in  any  place  which  they  shall  have  est  apart  for 
any  specific  purpose  with  which  snob  oommunioation 
would  interfere,  nor  upon  any  inoUned  plane  or  bridge, 
nor  in  any  tamiel.  The  jiersonB  makmg  ot  naing  sabh 
braneh  railways  shall  he  enbieot  to  all  bye-laws  and 
regulations  of  the  oompany  from  time  to  time  made  with 
reapeot  to  passing  upon  or  orossing  the  railway,  and 
othWwise ;  and  the  persons  «»*feing  or  nsing  saoh  braneh 
railways  aliall  l>e  bound  to  oonsbnot,  and  from  time  to 
time>  as  need  may  require,  to  renew,  the  off-set  plates 
and  awitohes  aooording  to  the  moat  approved  plan  adopted 
by  the  oompany,  and  nnder  the  direction  of  their 
engineer. 

Balfour  Browne,  K.G.  and  Whitehead  for  the 
applicants. — The  applicants  contend  that  as  a 
matter  of  right  iaoj  are  entitled  as  adjoining 
owners  to  lay  down  a  Iwanch  railway  oommnni- 
cating  with  the  defdidants'  line,  and  ikey  are 
seeking  to  have  established  nnder  sect.  76  a  righb 
to  have  this  oommimioation,  which  before  they 
had  under  the  agreement.  The  defendants  saj 
that  they  are  not  going  to  give  us  that  connection 
if  we  are  to  bring  on  to  ihdr  line  by  means  of  it 
any  traffio  except  the  appliofutts  own  traffic. 
Sect.  76  is  unlimited ;  it  imposes  npon  the  rail- 
way oompany  the  obligation  to  make  a  communi- 
cation between  their  railway  and  what  are  called, 
not  sidings,  but  branch  railways,  eabjeot  to 
certain  reetrioUons.  The  branch  railway  mnsb 
not  ran  parallel  to  the  railway ;  these  sidings  did 
not  ran  parallel  to  the  railway,  but  they  join  at 
two  particular  points,  forming  a  loop.  The  com- 
munication wonld  not  interfere  with  any  spemfio 
purpose  of  the  railway,  and  that  is  admitted 
as  it  oists  there  already,-  it  was  vol  upon  a 
bridge,  or  in  any  tunnelt  bnt  it  is  aaid  it  was 
on  an  inelined  plaaie.  An  "inclined  plane**  in 
the  section  does  not  mean  a  mere  gradient  such 
as  this.  The  real  reason  for  inserting  tiiose 
words  waa  thai  the  words  were  always  need,  and 
are  now  used  in  various  Proviuonal.  Orden  to 
mean  gradients  worked  hy  stationary  engines. 
In  most  Acta  it  is  defined  as  an  inclined  plane 
worked  by  stationary  engines  and  by  ropes,  and  a 
sidii^  could  not  be  made  on  a  line  worked  by 
ropes.  Therefore  none  of  the  restrictions  in  the 
eectitm  apply,  and  the  railway  company  are  bound 
under  the  section  to  make  the  commnnicatione 
aaked  for,  and  either  to  take  up  the  traffic  of 
the  applicants  at  the  sidings,  or  else  to  allow 
them  to  run  with  their  own  looomotivea  to 
(he  nearest  station,  which  ia  clearly  within  tiieir 
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nghts :  {Cotoan  and  Bon»  t.  North  SrUUh  BaiU 
voMf  Company,  decided  hj  the  Second  DiTirion  of 
the  Oonrt  of  Session,  3  Fraser,  677 ;  Powell 
Shuffryn  Steam  Coal  Company  v.  T<^  Vale  Railway 
Companv,  30  L.  T.  Be^.  208 ;  L.  Bep.  9  Ch.  331). 
The  applicants  are  entitled  to  demand  not  only 
the  connection,  hat  also  due  and  reasonable  facili* 
ties  for  dealing  with  their  traffic^  and  th^  claim 
also  the  right  to  canr  the  traffic  of  other  persons. 
The  section  contemplateBtiiat  the  persona  entitled 
to  m^Ee  the  connection  shall  work  it  with  th«r 
own  Tehioles  and  provide  their  own  haulage  and 
aerranta,  no  obligation  being  laid  on  the  railway 
■company  exoept  to  permit  them  to  enter  upon 
and  use  the  railway  line,  on  payment  of  tolls  under 
«ect.  93.  The  applicants  are  prepared  to  run 
with  tbxar  own  loeomotiTes  and  deliver  traffic  at 
the  station,  which  they  are  entitled  to  do,  or  to 
allow  the  company  to  take  it  np  at  the  sidings, 
and  in  either  case  they  are  entitled  to  the  com- 
monioataon  asked  for. 

C.  A,  Rustell,  K.O.  {E.  Moon  with  him)  for  the 
railway  company. — The  railway  oompany  are 
willing  to  defkl  with  the  applicants*  tiwo  in  the 
future  as  they  have  done  u  the  past,  subject  to 
this,  that  they  say  that  by  inadvertence  a  clause 
was  admitted  into  the  agreement  with  the 
■applicants  which  was  different  from  and  more 
faTourable  to  them  than  that  which  appears  in 
every  other  siding  agreement,  because  it  allowed 
the  applicants  to  use  the  siding  not  only  for  their 
own  traffic,  bat  for  the  traffic  of  all  their  tenants. 
We  are  prepared  to  deal  with  the  traffic  of  the 
applicants  and  of  their  tenants,  the  NichoUs 
Ghemioal  Gompany,  and  to  make  a  new  agreement 
for  tliat  purpMe,  but  the  applicants  do  not  ftcoopt 
tliat,  and  insist  on  their  nghts  nnder  seoL  7Q. 
The  gradirat  at  the  point  where  the  connection 
is  asked  for  is  an  **  inclined  plane "  within  the 
meaning  of  the  section.  Such  a  gradient  is  not 
a  mere  nominal  variation  from  the  level ;  it  is  a 
variation  which  would  seriously  affect  the  work- 
ing of  the  line,  and  cause  considerable  danger  of 
tmoks  running  awaj  unless  they  are  properly 
handled.  Matjiematically  this  is  clearly  an  in- 
clined plane,  and  the  only  right  the  section  offers 
to  a  trader  for  the  purpose  of  working  his  own 
traffic  is  a  siding  on  to  a  running  line  at  a  point 
where  there  is  no  snbstautial  variation  from 
the  leveL  Next,  as  the  only  right  given  by 
sect.  76  is  a  right  to  use  the  connection  for  the 
purpose  of  the  trader  himself  running  his  own 
traffic  in  and  out,  to'  do  so  cannot  be  done  in  the 
present  state  of  thinf^  "with  safe^  to  the 
public,  and  witihont  injury  to  tbe  railway^  and 
withont  inconvenience  to  the  teaffio  thereon," 
witAiin  the  section.  Th^  are  not  entitled  to  have 
the  connection  if,  when  made,  it  would  in  fact 
be  inotmvenient  to  the  traffic,  and  they  could  not 
\iiy  means  of  their  own  engines  and  tmoks  work 
any  nob  traffic  at  this  point  without  inoon- 
venienoe  to  the  traffic.  Tne  Hecti(m  only  gives 
the  right  to  the  connection  if  it  be  shown  t^t  it 
can  be  used  with  safety,  and  the  traffic  there  safely 
dealt  with  {Richard  v.  Cheat  Western  Railway 
Company,  Times,  the  24th  Nov.  1900),  and  it  is 
the  user,  the  bringing  of  carriages  to,  from,  or 
on  the  railway  that  would  enda^nr  the  public. 
Upon  that  ground  the  court  ought  to  say  that 
the  applicants  have  not  got  any  right  to  a  con- 
nection under  sect.  76,  for  the  use  not  only  of 
themselves,  bat  of  all  tiieir  tenuits  to  whom  they 


maj  let  part  of  th^r  land.  The  deoiakm  in  tbe 
Ooort  (A  Seaioon  {vH  nip.)  really  bean  out  onr 
constmotion  of  the  section.  Possibly  there  might 
be  no  danger  or  inconvenience  to  the  traffic  if 
applicants  own  traffic  were  the  only  traffic  to  be 
dealt  with,  but  there  would  be  inoonvoiience  if 
they  were  free  to  increase  the  traffic  indeflnitely. 
Tbe  case  of  Cobeldiek  v.  Loruton  and  North- 
western RaUway  Company  (THmse,  the  28th  Oct. 
1890)  was  also  referred  to. 

Wbight,  J. — In  this  case,  treating  the  applica- 
tion for  the  present  as  we  must  treat  it  as  an 
application  under  sect.  76  of  the  Bail  ways  Clanaes 
Act  1845  alone,  we  think  that  the  apptioants  are 
clearly  entitled  to  have  such  a  connection  made 
as  that  whioh  they  propose.  ISo  modifications  of 
detail  have  been  aa^eeted  by  tiie  railway  com- 
pany.   The  railway  oompany  have  objected  to 
the  application  on  three  grounds :  firsts  that  Gib 
place  at  whioh  the  cmneoticai  is  sooght  to  be 
made  is  an  inclined  plane;  eeooodly,  tiiat  if  need 
as  the  applicants  intend,  or  propose  to  use  it,  the 
siding  will  interfere  too  serioualy  with  their  own. 
traffic.    These  are  the  two  grounds  with  which, 
we  must  first  deaL  Am  regwds  the  question  of 
the  inclined  plane,  I  have  a  etrong  impression, 
whioh  I  think  the  rest  of  the  court  share,  that  if 
the    matter   were  inquired   into  hiatorioally. 
as  it  might  be,  with  the   view  of  discovering 
what  was  the  meaning  of  the  term  "  inclined 
plane  "  in  the  Railways  Glauses  Act  1845,  the 
result  would  be  that  we  should  obtun  from, 
the  engineering  witnesses  who  are  alive  now, 
that   an  inclined  plane  meant  an  inclined 
plaake  worked  in  a  different  way  from  OTdinaxy 
seolions  of  a  railway  whioh  are  worked  1^ 
common  looomotives.   However  that  may  be,  vre 
do  not  think  this  gradient  or  indine  of  1  in  96, 
or  1  in  98  aa  it  is  now  stated  to  be,  can  be  aa 
"inclined  plane**  witlun  the  meaning  of  the 
section.   The  section  cannot  possibly  be  under- 
stood as  meaning  that  every  mathematically 
inclined  plane  must  be  an  impossibto  site  for  a 
siding.    To  be  an  inclined  plane  within  the 
meaning  d  the  section,  it  must  be  so  inclined  aa 
to  be  incompatible  with  the  reasonable  insertion 
of  a  junction  of  this  sort.    The  evidence  here  ia 
that  there  are  udings  with  a  connection  of  this 
kind  at  a  considerable  number  ci  places  on  a 
gradient  not  materially  worse  than  tus,  and  that 
although  such  a  gradient  as  is  found  in  tiiis  oaaa 
may  require  special  precautions  for  tiie  safe  work- 
ing of  the  traffic,  no  danger  is  found  to  exist  if 
those  proper  preoauticms  are  taken.  On  the  second 
point  I  do  not  think  tbe  questicm  really  arieee  cm. 
this  section  whdiher  the  applicants  can  or  oaanofc 
oarrT  traffic  of  persona  other  than  themselves. 
If  they  have  a  right  to  do  that,  if  they  hare  a 
right  to  carry  the  traffic  of  those  other  persons.' 
it  seems  to  me  that  accor^g  to  the  dootnne  laid 
down  by  tbe  Court  of  Appeal  in  Ghancerr  in. 
Hitghea  v.  Chester  and  Holyhead  Railioay  Com~ 
pany  (7  L.  T.  Bep.  197  ;  3  Be  G.  F.  &  J.  352)  the 
appucants  have  an  absolute  legal  right  to  hare  & 
connection  made,  unless  one  of  the  statutory 
objections  mraitioned  in  the  section  would  app]j-_ 
Beyond  the  statutory  objeotion  of  the  incuned 
pla^e  the  only  other  one,  I  think,  is  based  on  the 
words  "  in  places  where  the  oommunicati<m  can  bo 
made  with  safety  to  the  public,  and  withoa-b 
injury  to  the  railway,  and  withont  inconvenience 
to  the  traffic  thereon."  We  have  already,  in  tha 
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cue  of  Siehard  t.  Great  Western  SaUieajf  Com- 
^ny  (vbi  tup.),  gone  some  way  towards  express- 

Xan  opinitm  that  those  wor^  proUtblj  refer  to 
t  may  be  broadlr  desoribed  at  a  difficulty 
dflpeoidmg  on  the  volame  of  traffic.  Thej  pro- 
babl;r  rafc'  to  difficulties  which  can  be  proTed  as 
snmng  at  the  time  when  the  question  arises  and 
thstiDM  when  the  oonneotion  is  mad^  and  not  to 
diffiooUieB  wldoh,  though  non-exiatent  then,  mtj 
beconw  existent  by  reason  ot  tiie  Tolume  cit  traffio 
afterwards.  We  see  no  reason  to  take  a  different 
mn  now ;  bot^  in  any  case,  I  do  not  think  it  is 
proved  that  in  any  reasonable  view  of  the  mean- 
ing of  the  section  there  is  such  inoonrfnience  to 
the  traffic  as  oaght  to  be  taken  into  cowideration 
bere.  It  must  be  borne  in  mind  thab  this  is  a 
puBenser  line,  and  the  Board  of  Trade  will  not 
pass  these  openin^fs  and  allow  the  points  to  be 
QHci,  unless  their  inspector  is  satisfied  that  they 
can  be  used  withoat  danger  to  tlie  p>nblio.  It 
Beema  to  me  that  the  applioants  are  (pititled  to 
lisTe  this  connection  made,  apart  from  any  ques- 
tim  as  to  the  mode  of  dealing  with  it.  Those  are 
questions  which  we  cannot  deal  with  at  present, 
ud  it  may  be  that  the  railway  company  will  find 
that  there  is  no  03ca«i<ni  to  raise  those  questions. 
If  they  are  raised,  they  can  be  easily  put  into 
■hape  for  determinati(m.  With  reference  to 
what  I  have  said,  that  it  was  not  prored 
that  tiiere  was  here  aooh  inoonTenienoe  to 
tiie  tnffio  as  ought  to  be  taken  into  aooonnt, 
it  it  is  uecesaary  to  say  anything  farther 
(HI  that,  it  most  be  elearly  understood  that  we 
should  probably  see  great  danger  to  the  traffio  if 
the  aidmgs  were  to  be  ran  orer  by  the  siding 
owners  with  their  own  engines  on  to  the  main 
Sua  It  is  qaite  oat  of  the  question  for  this 
ooort  at  the  present  day  to  make  any  order,  unless 
it  is  absolutely  oompedled  to  do  so,  whioh  would 
have  the  effect  of  allowiag  siding  owners  to  run 
with  their  own  engines  over  these  main  lines. 
Bonnizig  powers  of  that  kind  would  be  most 
dai^erous  in  every  respect  in  the  hands  of  irre- 
•pcmsible  persons.  Mg^t/arihe  applieanU, 

Sdidtors  for  the  applicants,  Neuh,  SoweUt 
and  Matfarlane,  for  B.  T.  Wettwell,  Aocrington. 

Solicitors  for  the  defendantn,  Woodeoi3e,  Bffland, 
and  Parker,  for  C.  Moorhoute,  Hanchester. 


Dee.  band  13, 1901. 
(Before  Wbioht,  J.,  Sir  Fbksebick  Feil,  and 
Yiacount  Cobhajh.) 

LorooN  AKolNDiA  Docks  Coicpant  (applicants) 
V.  G-BKAT  Eastbbh  Bailwat  Cokpany  and 
Midland  Railway  Cohpast  (defendants),  (a) 

SaUmiyt — Through  rale$—Doek  company — RaiU 
wojf  litut  on  property  of — Sidings  jor  exchange 
of  traffic  connected  vntk  railway  $  outtide — Bight 
<^  dock  company  at  a  "  railway  company  "  to 
egtplyfor  throtigh  rates — Begulanon  of  Railways 
Act  1873  (36  *  37  Vict.  c.  48),  3— Railway  and 
Canal  Traffic  Act  1888  (51  &  52  Kici.  c.  25) 
«.  25. 

The  L.  and  I.  Dodcs  Company  were  the  owners  of 
certain  docks  in  ike  pen  of  L.,  and  had  the 
control  and  management  of  the  Royal  V.  and  A. 
Doela.   Under  their  stahitory  powers  (he  dock 

m  hj  V.  W.  Ou,  Xsq.,  B«RlM»r«t-L»w. 
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company  had  constructed  on  their  dock  property 
lijies  of  railway  and  a  large  exchange  sidings 

.  for  the  exchange  of  traffic,  having  a  junction  at 
one  end  with  the  N.  W.  Branch  of  the  O.  E.  Rail- 
way  and  connecting  at  the  other  end  with  the 
docks,  and  such  sidings  were  authorised  by  an 
Act  of  Parliament  to  he  eonttrueted  as  being 
neeettary  and  eonvenieni  for  the  reeepHon  and 
delivery\af  doek  traffic pauing  from  tlvi  docks  to 
the  N.  w.  Branch.  The  dode  company  conveyed 
the  tra^  by  (heir  own  engines  from  the  docks  to 
these  sidings^  tmd  there  placed  the  trucks  in 
order  on  lines  appropriated  to  the  different  rail- 
ways, so  thai  traffic  could  be,  and  was,  conveyed 
from  the  quay  sides  over  the  dock  lines  to  the 
sidings,  and  thence  by  the  O.  E.  and  M.  Rail- 
ways to  various  places.  The  railways  on  the 
dock  property  were  owned  and  worked  by  the 
dock  company  under  Parliamentary  authority, 
though  there  were  no  statutory  tous,  and  they 
formed  apart  of  one  continuous  route  from  the 
system  of  the  6,  E.  Railway  to  the  quay  tides. 

Held  (Sir  Frederick  Peel  diesenting),  that  the 
tidings  to  tet  apart  jor  the  dock  raiiutay  traffio 
were  "railways,"  and  the  dock  company  a  "rail- 
way company"  within  the  meaning  of  uet.  25  of 
the  Jlailwiy  and  CanaZ  Traffio  Act  1888,  and 
that  the  dock  company  were  therefore  entitled  to- 
apply  to  the  eouH  under  that  se^ion  for  an  order 
for  through  ratet  for  ire^  patting  over  their 
lines  of  raiiway  to  vonoHi  staHone  on  the  M- 
Railway, 

Application  to  the  Court  of  the  Railway  and 
Canal  OommiBSio&. 

The  application  was  as  follows 

The  appUcanta  were  the  owners  of  certun 
docks  in  the  port  of  London,  and  in  particular 
they  had  vested  in  them  the  control  and  manage- 
ment of  the  docks  known  as  the  Royal  Victoria 
and  Albert  Docks. 

The  docks  bad  been  constrncted  under  the 
powers  conferred  by  various  Acts  cf  Parliament, 
of  whioh  those  most  relevant  to  the  present  appli- 
cation are  the  London  and  Saint  Katharine  Docks 
Act  1864  (27  &  28  Vict.  c.  clxxviii.)  and  the  London 
and  Saint  Katharine  Docks  Company  Act  1875 
(38  &  39  Vict.  c.  cliii.). 

Under  the  powers  of  these  Acts  the  applicants 
(including  under  this  term  their  predecettsors  in 
title)  constructed  lines  of  railway  forming  a 
junction  with  the  lines  of  railway  of  the  Great 
£astem  Railway  Company  and  extending  for  a 
diatanoe  of  three  miles  or  thereabouts  on  either 
side  of  the  Victoria  and  Albert  Docks  to  the 
various  warehouses  and  quays  of  these  docks. 

In  particular  they  constructed  at  great  cost  a 
group  uf  sidings  known  as  the  "  exchange  sidings," 
commencing  at  a  distance  of  twenty-nine  ohaina 
from  the  junction  with  the  Great  Eastern  Bail- 
way.  Such  sidings  were  authorised  to  be  con- 
straoted  aa  being  "  neoessary  and  convenient  for 
the  marshalling,  reception,  delivery,  standing,  and 
aooommodation  <A  trains,  carriages,  waggons,  and 
engines  used  for  purposes  of  dock  traffic  passing 
or  intended  to  pass  to  or  from  tiie  Victoria  Dock 
extension  from  or  to  the  North  Woolwich 
branch,  so  as  to  render  unnecessary  the  shunting 
or  stopping  of  such  trains,  carriages,  waggons,  or 
enginoH  on  the  North  Woolwich  branch.  The 
applicants  conveyed  traffic  by  means  of  their  own 
engines  and  servants  from  all  parts  of  the  Vic- 
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toria  and  Albert  Docks  to  the  exchange  sidings 
and  there  placed  the  trucks  containing  it  in  train 
order  on  lines  appropriated  for  the  time  to  the 
traffic  of  the  defendants  and  of  the  sereral  other 
railwaj  companies  respectively  oonTejins  traffic 
from  these  docks. 

The  total  length  of  the  lines  of  railway  con- 
atrncted  upon  the  Boyal  Victoria  and  Albert 
Docks  for  the  pnrpose  of  brin^g  railvay  traffic 
to  and  from  the  G-reat  Eastern  itail way  iras  about 
forty'fire  miles. 

Aj8  regarcU  the  conBtrootion  of  the  lines  of 
railway  and  the  cari7ing  on  upon  them  of  the 
traffic  referred  to,  the  applicants  were  a' railway 
oompany  within  the  meaning  of  the  Begnlation 
of  Bulways  Act  1873,  and  were  entitled  nnder 
that  Act,  as  amended  by  the  Railway  and  Canal 
Traffic  Act  1888.  to  apply  to  the  Court  of  the 
BaUway  and  Canal  Commission  for  the  order 
hereiniuter  prayed  for. 

Under  the  terms  of  an  agreement  made  on  the 
I8th  April  18&i  between  the  dock  companies 
of  the  one  part  and  the  London  and  North- 
Western  Railway  Company,  the  G-reat  Eastern 
Railway  Company,  and  the  Great  Northern 
Bulway  Oompai^  of  the  other  part  the  applioants 
performed  the  aer  rice  of  loading  the  tn^lo  referred 
to  in  the  third  paragraph  and  the  farther  serrioes 
tii«rem  mentioned  for  the  all-ronnd  sum  of  Is.  5d. 
per  ton,  and  the  applioaute  were  willbig  to  snbrnit 
to  tiie  order  of  the  court  as  proposed  herein* 
nnder  which  the  terms  of  the  agresment  were 
made  applicable  to  the  through  rates  proposed. 
There  was  a  large  rolnme  of  traffic  landed  ex  ship 
on  to  the  quays  of  the  Royal  Yictoria  and  Albert 
Docks  and  dispatched  thenod,  either  direct  or 
after  warehousing  in  the  applicants*  warehouses 
to  stations  on  the  Midland  Railway.  The  defen- 
-dants  refnsed  to  quote  appropriate  or  reasonable 
through  rates  to  be  charged  upon  such  traffic. 
Instead  thereof  they  charged  the  rates  published 
in  the  rate-book  of  the  defendants  the  Midland 
-Railway  Company  at  their  Yiotoria  Dock  station. 
Bach  rates  in  respect  of  traffic  classified  in  classes 
1  to  5  of  the  Railway  Clearing  Honse  oUwsifica- 
tion  inoladed,in  addition  to  charges  in  respect 
of  station  and  service  terminals,  a  charge  for 
cartage  in  London  over  an  area  extending  as  far 
as  Strond  Green  on  the  north,  Forest  Gate  and 
OaUeons  on  the  east^  Wands  worth- road  on  the 
8outb,and  Ladbroke-grove  on  the  west,  and  varying 
in  amount,  according  to  class  of  traffic,  between 
3b.  9d.  and  6s.  8d.  per  ton. 

It  was  in  the  interest  of  the  public  that  freighters 
should  not  be  required  to  pay  such  sums  for  the 
service  of  cartage  when,  as  was  the  fact  in  respect 
of  the  traffic  iSreinbefore  referred  to,  no  such 
service  and  no  equivalent  for  such  service  was 
actually  performed,  and  it  was  in  the  interest  of 
the  public  that  through  rates,  omitting  charges 
for  such  services  not  rendered,  should  be  quoted 
for  the  traffic  in  question. 

The  applicants  wrote  to  the  defendants  on  the 
12bh  June  1^1  proposing  the  through  rates  set 
out  in  the  schedule  hereto. 

The  applicants'  letter  was  as  follows : 

To  the  Genenl  Maasgers  of  the  HidUad  aod  Qr«ab 
Eutera  S^w^  ComimiiiaB. — ^Tbnmffb  Bates. — 'Bajal 
Tiotoria  ud  Albeit  Docks  to  Bedford,  &o. — la  aaoml- 
aaoe  with  the  views  expressed  by  the  Court  of  the 
Bftilway  and  Canal  CommiaBion  that  the  formal  applica- 
tion for  throQgh  rates  now  before  the  ooart  shoidd  be 


supplemented  bjr  a  further  application  to  be  made  bj 
this  oompany  in  their  oapaoity  of  a  rAtlway  company,  I 
notr  beff  to  propose  for  yonr  aooeptanoe  the  through 
rates  set  oat  in  the  sohedole  appended  hereto,  whiob 
sahsdale  shows  also  the  ronts  propoMd  and  the  appor- 
tionment of  the  rates.  The  services  prc^osed  to  ba 
rendered  by  this  oompany  are  preci#ely  those  of  iba 
arresmsnt  of  18S4,  except  as  modified  by  the  enbseqaent 
oonabmatiou  of  tiie  exobange  aidrngrs,  and  they  are 
intended  to  be  in  every  reepeot  thoee  performed  by  na  at 
the  present  moment.  The  apportionment  of  rate  as 
r^arda  the  ICdtand  and  the  G-reat  Eastern  Companies 
IS  that  whioh  it  is  nndarstood  is  now  in  foroe  between 
them.  Kindlj  inform  me  in  doe  ooarne  of  any  objection 
yon  m^  have  to  the  proposed  rate,  route,  or  apportion- 
msnt. 

The  schedule  contained  in  five  classes,  as  per 

Railway  Clearing  House  classification,  the 
through  rates  proposed  by  the  London  and  India 
Docks  Company  for  traffic  passing  over  th^r  lines 
of  railway  to  certain  stations  on  the  Midland 
BaUway — namely,  to  Bedford,  Northampton, 
Leicester,  Derby,  Sheffield,  and  Nottingham. 

The  nmbe  propoaed :  To  the  exohaoffe  tidinge,  thenoe 
by  the  Qreab  Eastern  Bailtray  to  Tottenham,  thenoe  by 
the  Tottenham  and  Hampatead  Janotion  Bailvay  to 
Janotion  Boad,  and  thenoe  by  the  Midland  Bailwaj  to 
destination. 

The  above-mentioned  olau  rate*  ino'.nde  the  proviaion 
of  station  aooommodation  npoa  the  dock  premises,  the 
sarvioe  of  loading  and  ooTeriag,  oonveyanoe  to  the  doak 
company's  ezoluuige  aiding*,  oonveyaaoe  thoios  to 
destination  aod  nnloading,  and  also  the  eervios  of  oart- 
iog  witlua  the  («dinary  oartage  bonndarin  of  the  towns 
named. 

The  apportionment  proposed:  To  the  Lond<ni  and  India 
Dooka  Company  in  respect  of  the  foLloiring  servioes — 
namely,  hanlage  of  empty  tmoka  belonging  to  the  Great 
E^itero  Bailway  Company  from  the  esuhange  sidings  to 
the  point  of  loading  at  warehooap,  shed,  or  gnay,  aa  the 
case  may  be,  the  loading  of  the  goods  and  the  covering 
of  the  same  with  sheets  provided  by  the  said  rsUwaj 
companies  or  either  of  tbem,  and  ^e  haalage  of  the 
loaded  tmoka  to  the  exobange  aiding*,  la.  5d. ;  to  the 
Great  Eaatem  Railway  Compaoy,  la. ;  to  the  Midland 
Bulway  Oompany,  the  remainder  of  the  rata. 

The  defendants  replied  on  the  21st  Jane  1901 
to  the  effect  that  they  objected  to  the  propmed 
through  rates,  as  not  being  a  due  and  reason- 
able facility  in  the  interest  of  the  public,  to 
the  amounts  of  the  proposed  rates,  and  to  the 
proposed  apportionment  thereof;  and,  farther, 
that  the  proposed  through  rates  would,  if  sanc- 
tioned, create  a  preference  in  favour  of  the  Vic- 
toria and  Albert  Docks  over  other  London  docks ; 
that  the  proposed  rates  were  not  and  could  not  be 
made  applicable  in  both  directions,  and  that  the 
London  and  India  Docks  Company  were  not  u, 
railway  company  and  were  not  entitled  to  pro- 
pose through  rates  in  the  capacity  of  a  railway 
oompany. 

The  applicants  applied  to  the  Court  of  the 
Rsitway  and  Canal  Commission  under  the  above- 
mentioned  Acta,  and  more  particularly  under 
secc  25  of  tlw  BaUway  and  Canal  Traffic  Act 
1888,  for  an  order  allowing  the  through  rates, 
and  the  apportionment  of  the  same,  as  proposed 
by  the  applicants  and  set  out  in  the  Bohedula 
appended  to  the  applKiation. 

In  their  answer  tne  ^Midland  Bailway  Company 
alleged  (infer  alia)  that  the  applicants  were  not  n 
railway  company,  and  were  not  entitled  to  require 
the  defendants  to  quote  the  through  rates  pro. 
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posad ;  that  the  propoced  throngfa  rates  were  not 
nqiured  in  the  pabhc  interest  as  dae  and  reason- 
able  facilities  for  receinnf;.  forwarding,  or 
ddivering  traffic  to  which  the  through  ratet 
mlied;  that  the  defendant*  carried,  and  were 
iniling  to  carry,  traffic  from  the  docke,  qnayOi  and 
vuriunMes  to  the  places  mentioned  in  the  appli- 
oation  at  through  charges  which  were  lower  than 
the  chfljiges  which  the  railway  company  had 
power  to  make  and  were  reasonable*  and  that  the 
^licants  were  boand  to  perfcnm  part  of  the 
■errioes  for  which  these  charges  were  made  as 
the  agoits  of  the  compsny  for  the  snm  of  1«.  hd. 
par  ton  under  an  agreem^it  between  the  company 
and  the  applioants  predecessors  in  title,  dated 
the  18th  Dec.  1877 ;  and  that  if  the  applicants 
were  a  railway  company  and  entitled  to  require 
through  rates,  there  were  through  rates  already 
in  force,  and  that  the  company  coald  not  be 
required  to  quote  any  other  through  rates,  and 
that  the  proposed  throogh  rates  were  insnffl^ent 
is  amount. 

The  Great  Eastern  Bailway  Company  answered 
(infer  ojta)  that  under  an  agreement  made  between 
the  Midland  and  Great  Eastern  Bailway  Oom- 
panj,  the  Kidland  Railway  Oompony  exerdse 
moning  powers  orer  the  Great  Eastern  Railway 
between  the  Royal  Victoria  Dock  and  the  junc- 
tion at  Tottenham  with  the  Tottenham  and 
Hampstead  Jonotion  Railway ;  that  the  Kidland 
Bailway  Company  fix  the  through  rates  to  the 
Bojral  Victoria  Dock,  and  pay  to  the  Great 
Esstem  Bailway  Company  for  the  use  of  their 
Bne  a  proportion  of  receipts. 

When  the  application  was  first  made  to  the 
oourt,  the  docks  company  were  the  only  appli- 
cants; then  a  second  application  was  made,  in 
vhidi  t^e  Mansion  House  Association  on  Bailway 
sod  Canal  Traffic  were  added  to  the  dock  com- 
psny as  applicants,  but  the  dock  company  did 
not  ai^ly  as  a  rulway  company.  In  consequence 
of  the  opinion  of  the  court  that  Vtia  dock  com- 
pel^ were  a  railway  company  and  ought  to  apply 
u  such,  the  application- was  then  made  in  the 
pnssut  form  by  the  dock  company  alone, 
dsiming  as  a  railway  company. 

Sect  3  of  the  B^Iatuon  of  Railways  Act  1873 
(36  k  37  Vict.  c.  48)  prorides ; 

latkia  Aet — The  term  "xailway  oonpssy"  inolodss 
•ay  penoo  bsfag  the  owner  or  Isasss  of  or  working  any 
BriLv^ln  the  United  Efngdom  oraistrootsd  orwirled 
on  n^er  the  powers  of  any  Aot  of  Puliament ;  the 
tm  "  penon "  inolndsa  a  body  of  periona  oorporste 
V  BninDorporats  ;  the  term  "  railway "  inoladsi 
nwy  itation,  lidiofr,  wharf,  or  dock  of  or  belongisfr 
to  rach  THlway,  and  oaed  for  the  porposfls  of  pnblio 
tnfflo. 

Sect  25  of  the  Bailway  and  Canal  Traffic  Aot 
1888  (51  k  52  Vict.  c.  25)  provides : 

Ssbjaot  as  hereinafter  mentioned,  the  said  facililiea 
[that  it,  faciUtiee  for  the  leoeiTinfr  and  fonrardinff-and 
delivering  of  txaffic]  to  be  so  afford^  aze  hereby 
dedaced  to  ud  shall  taolnde  the  dne  and  reaeonable 
noetring,  forwarding,  and  delireriog  by  every  railway 
"•piny  and  canst  eompany  and  railway  and  canal  oom- 
psay,  at  tlw  reqnsst  of  any  other  sneh  oonpaoy,  of 
tltrn^  ttalBo  to  and  from  the  railway  or  oinal  of 
■ay  o«ber  snah  oonpany  at  threogh  rates,  toUa,  or  fares 
^  Uda  Aot  referred  to  as  tbrongfa  rates) ;  and  also  the 
dne  and  icasonable  receiTing,  forwarding,  and  dehveriBg 
tty  sveiy  tsUway  cdmpaoy  and  oaoal  oumpany  and 
mhniy  and  aanal  company,  at  the  zeqnsst  of  any  parson 


interested  in  through  trjtffio,  of  snoh  traffio  ab  throagh 
latea,  Jbo. 

The  Loudon  and  Saint  Katharine  Docks  Act 
1864  (27  &  28  Yict.  c.  dzzTiii.)  provides : 

S^ot.  146.  It  shall  be  lawful  for  the  company  on  the 
one  band,  and  tbe  Great  EMtern  Railway  Company,  the 
London  and  North-Weatem  Bailway  Company,  the 
North  LmdoD  BtUw^  Company,  the  Oreat  Northern 
Bailway  Compsay,  ths  Hidiud  RaOwsj  Compaayi  ai^ 
the  Oreat  Western  BaOw^  Company,  or  eHher  of  tiiem, 
on  tbe  other  hand,  to  enter  into  agreements  with  rssptoC 
to  the  rates  and  oharges  to  be  levied  by  tbe  oonpany 
upon  railway- trafflo  naing  the  said  dooka,  and  aa  to  the 
nuking  of  any  tbrongh  rates  and  ohaiget,  and  the  divi- 
siu  and  app«tioiuneBt  thsieof,  and  at'  ts  the  fasiUtiea 
to  be  afforded  to  sneh  traffio  to  and  at  snoh  dookt,  and 
aa  to  the  nss  by  the  said  railway  oompaaies  of  ths  raU- 
ways,  tramways,  Jsttiss,  a&d  othsr  convsnienoss  at  the 
•aid  dooks. 

Seat  147.  It  ahall  be  lawfnl  [for  tbe  above  railway 
campanita  respeotivelyj  with  thoir  carriage!,  waggonc, 
and  aervants,  to  nse  free  of  obarge  tbe  railwaye,  tram- 
waya,  and  other  oonvenienoes  at  tbe  London  Dock  and 
the  Tietoria  Dodr,  so  aa  to  enable  them  to  oonvey  goods 
and  othsr  tralBo  to  and  fmn  the  abipping  thsrs,  aabjset 
only  to  aeoh  rsasonable  nlss  and  xsgntatio&e  as  tiie 
company  may  find  it  nesassary  la  ths  psliUo  interest  to 
make;  and  the  oompaay  aball  provide  >paoo  at  the 
Yiotoria  Dook  for  the  erection  of  offioea  by  [tbe  above- 
nwnad  railway  oompaniea,  omittiog  tbe  Great  E<eteca 
Company]  for  clerks  and  for  atorsga  of  shecte,  ropes, 
and  other  neoeseary  articles  reqnired  by  tbe  said  railway 
oompsniss,  nr  sithcr  of  thsm,  for  the  oondnob  tiH  thsir 
boaiuets. 

The  Loodon  and  Saint  Katharine  Dooks  Com- 
pany Aot  1875  (38  &.  39  Vict.  c.  cliii.)  provides : 

Sset  4.  Snbjeot  to  tbe  ptoTiaiona  of  thia  Act,  th» 
eoapsny  are  farther  hetsby  empowered  to  ezecnte  and 
do  ihs  foltoeiog  works  ud  things  (that  is  to  s^)  x 
(b)  Tbs  makiag,  providing,  and  msintaining,  in  oonneo- 
tion  with  the  aforeswd  worka  or  any  of  them,  of  all 
necesaary  or  oonvenient  looka,  gates,  graving  docks, 
shipping  plaoee,  wharves,  qnays,  alipa,  jetties,  landing- 
places,  atages,  raila,  Irsma,  aidinga,  atationa,  platform*^ 
wayf,  approaobea,  warehonsea,  absds,  .  .  .  and 
cttasE  woiks  and  oonvenienoes. 

Seat.  6.  With  retpeot  to  the  alteration  which  will  be 
rendered  necesssTy  by  tbe  exeontion  of  the  Yiotori*. 
Dock  ext9n»ion  of  the  line  and  levela  of  the  North  Wool- 
wich Branch  Bailway  of  tbe  Great  EMtern  Bailway 
Company  (wbiah  railway  and  company  are  in  tbi« 
aeotion  referred  to  n-epectively  aa  "  The  North  Wool- 
wiob  Branch  "  and  *'  Tbe  Great  Eaatem  CosipSDy  "J,  the 
followiog  provisitms  ahall  have  effect  i 

(ic)  The  oompaay  shall  dthpr  set  apart  snoh  aidingf ,  or 
ahall  allow  tbe  Great  EMtero  Cjnpany  npon  the  com- 
pany's Victoria  Dook  satate  to  lay  down  free  of  charge 
and  maintain  aaoh  aiding  aa  m&y  be  necessary  and  sou* 
Tcnient  for  ths  marahalling,  reoeption,  delivery,  atasd- 
ing,  and  aocommodation  ol  traisa,  carriages,  waggonr, 
and  engioes  naed  for  porpoaea  of  dock  traffio  paadng  or 
intended  to  paaa  to  or  from  the  Victoria  Dook  extension 
from  or  to  tbe  North  Wodwich  Branch,  so  as  to  reader 
nnnsoessary  ths  shvnting  or  stopping  of  sneh  trafaia, 
oarrisges,  wsggoas,  or  siifines  on  tbe  Nmth  Woolwich 
Branch ;  and  the  oonpany  ahall  permit  any  snoh  aidings, 
whether  aet  apart  by  them  or  laid  down  by  the  Qr^t 
EsBbern  Company,  to  be  (ally  and  freely  worked  and 
naed  by  the  last-mentioned  company  for  dook  traffio. 

Balfour  Browne,  K.C.  (Freeman,  K.C.  and 
Waghom  with  him)  for  the  applioants. — The  ap- 
plicants found  that  tbe  rates  chained  by  the 
defendants  to  varions  inland  towns  were  the 
same  that  were  charged  to  persons  for  whom  the 
deftadants  carted  traffio  to  th^  own 
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the  iook.  The  applicants  applied  for  a  through 
rate,  being  lees  than  the  existitif;  through  rate 
bj  the  amoimt  of  the  cartage  which  was  not  done 
for  them ;  and  all  that  the  appIioantB  took  off 
the  rates  proposed  hj  them  as  through  rates 
was  the  cartage  charge.  Thej  want  to  get  the 
benefit  of  lower  throngh  ratw  tor  their  traffic 
from  the  docks,  and  they  only  ask  to  hare  the 
rates  lower  by  the  amotmt  chai^jed  tm  cartage. 
It  is  for  their  bmefit  that  tbey  should  have 
these  lower  through  rates,  as  otherwise  they 
might  lose  certain  traffic,  and  it  is  also  for  the 
benefit  of  the  public.  The  applioants  have  now 
applied  as  a  rulway  company,  and  the  qneetion 
is  whether  they  are  a  rauway  company  entitled 
to  apply  for  through  rates.  They  are  a  railway 
company  within  the  definition  in  sect.  3  of  the 
B^^nlation  of  Bailways  Act  1873.  These  ex- 
change sidings  are  a  "  nulwaj,"  and  they  are 
"  constructed  or  carried  on  under  the  powers  of  an 
Act  of  Parliament."  We  hare  the  dock  railwajs 
and  the  exchange  sidings.  The  dock  railways  are 
clearly  railways,  and,  even  if  they  were  not  oon- 
stmotedanderan  Act,we  hare  an  Act  recognising 
that  arrangements  may  be  made  for  the  use  of 
these  railwm  (sects.  146  and  147  of  1i»  London 
and  Saint  Katharine  Books  Act  1864),  and  that 
makas  Iha  applicants  a  railway  company.  The 
case  of  the  exchange  siding  however,  is  very 
different;  they  were  authorised  by  the  London 
and  Saint  Katharine  Docks  Company  Act  1875, 
and  they  are  "nulways"  within  sect  4,  aub- 
eect.  5,  of  that  Act  (which,  altboogfa  it  does  not 
use  the  word  "  railway,"  uses  the  word  "  rails  ") ; 
and  also  within  sab-sect,  (k)  of  sect.  6,  Practically 
the  whole  scheme  of  sidings  in  the  existing  docks 
has  been  laid  down  under  this  power,  and  is 
carried  on  under  the  powers  and  provisions  of 
these  two  Acta.  The  exchange  sidings  are  the 
sidings  which  were  set  apart  under  sub-sect,  (ft)  of 
sect.  6.  These  provisions  show  that  the  appli- 
cants are  a  "railway  company,"  and  in  accord- 
ance with  the  saggmtion  made  by  the  court  on 
the  former  hearing,  when  the  oonrt  intinuted  their 
decision  that  they  were  a  railway  company,  they 
now  apply  as  such. 

Crwps,  K.O.,  Aaquith,  K.O.,  and  JS.  B.  Moon  for 
the  Midland  Railway  Company. — The  most  im. 
portant  point  is  the  point  whether  the  applicants 
are  a  rauway  company  entitled  to  a  through  rate. 
With  regard  to  the  question  of  junadiotion,  our 
position  is  this :  That,  so  faros  oor  rates  are  con- 
cerned, the  dock  lines  belonging  to  a  dock  cotn- 
pany  are  just  in  the  same  position  as  a  private 
siding  belonging  to  a  particular  owner,  and  neither 
as  regards  the  dock  lines  nor  the  private  siding 
can  utis  court,  under  the  Kegulation  of  Bailways 
Acts  and  the  Acts  under  which  the  court  acts, 
grant  a  through  rate  at  all ;  that  a  through  rate 
can  only  be  granted  in  fact  as  between  railways  in 
respect  of  both  of  which  you  have  both  the  statu- 
tory tolls  and  the  statutory  limitations ;  that  is  to 
say,  the  statutory  right  of  charging  on  <nie  side 
and  the  stototoxT  limitation  as  regvds  charging 
on  the  other.  There  is  no  jurisdiction  in  any 
oonrt  to  grant  a  through  rate  which  would  be  over 
a  line  in  the  nature  of  a  private  line,  so  far  as 
statutory  charges  and  statutory  toils  are  oon- 
oemed.  That  is  the  meaning  of  the  term  "rail- 
way," and  if  it  were  what  the  applicants  here  con- 
tend for,  it  would  allow  a  through  rate  from 
every  colliery  siding,  so  that  any  owner  of  a 


private  siding  could  claim  a  through  rate.  A  dock 
company  are  not  a  railway  company  in  connection 
with  their  lines.  If  they  had  a  statutory  power 
of  charging  it  might  be  otherwise ;  but  thero  is  no 
statutory  charge  or  statutory  power  of  charging 
in  connection  with  the  dock  lines  or  the  exchange 
sidings,  and  no  statutory  limitations,  and  that  is 
what  we  rely  npon.  The  application  is  for  a 
throagh  rate,  not  from  the  exchange  ndinga*  bat 
from  the  dock  ude ;  it  is  thereforo  a  through  rate 
which  applies  to  dock  lines,  and  the  dock  com- 
pany aro  not  a  railway  oompany  in  oonnecUon 
with  their  dock  sidings  for  wbioh  the  throngh 
rate  is  asked.  What  takes  place  is  not  the  hand- 
ing over  ol  traffic  by  one  r^way  company  to 
another  railway  company,  bat  is  is  the  nature 
of  a  handing  over  of  traffic  by  a  private  siding 
owner  to  a  railway  company.  Under  such  oir- 
oamstances  the  dock  company  are  not  a  railway 
company,  and  do  not  come  within  that  term  in 
the  defioitiou : 

XoMt  and  West  India  DocTt  Company  v.  Shavj, 

SaviU,  and  Albion  Company,  60  L.  T.  Bep.  242 ; 

»9Cli.  Dir.  524; 
Rs  Matt  and  Wott  India  Dock  Company,  59  L.  T. 

B»p.  2R6  ;  88  Ch.  Div.  576. 

[Wright,  J.  referred  to  Great  Northern  BailoMty 
Company  v.  Tahourdin  (50  L.  T.  Bep.  186  ;  13 
Q.  a.  Div.  320)  and  Be  Exmouth  hocks  Com- 

?any  (29L.T.  Bep.  573;  L.  Bep.  17  Eq.  181.] 
'he  dock  lines  are  really  rails  or  tramways,  and 
th^  are  so  called  in  8ect.28  in  the  appendix  to  the 
Act  of  ma.  The  special  Acts  of  1U64  and  1875 
meraly  show  that  they  were  dealing  with  dobk 
lines  rec^uiring  special  arraDgemants,  and  not 
with  a  railway  line  in  the  ordinary  sense. 

S.  B.  Moon  tor  the  Great  Eiatem  Bailway 

Company. 

Balfour  Broume,  K.G.  in  raply. 

The  case  of  Maneheeier  Ship  Canal  Company  v. 
Midland  Bailway  Company  (10  By.  Gas.  54)  was 
aJsowferredto.  Cur.adv.vuU. 

Dee.  13.  —  WsiaHT  J.  read  the  tollomng 
judgment : — This  case  is  an  application  hj  tha 
I^don  and  India  Docks  Company  against  the 
Oreat  Eastern  Bailway  Company  and  the 
Uidland  Bailway  Company  for  through  rate?, 
and  the  application  alleges  that  the  dock  com- 
pany are  owners  of  the  docks,  and  the  docks  have 
been  oonstrncted  under  powers  of  Acts  of 
Parliament ;  that  onder  those  Acts  the  applicants 
or  their  predecessors  in  title  have  constructed 
lines  of  a  railway  forming  a  junction  with  a 
railway  of  the  Great  Eastern  Railway  Company 
and  extending  for  a  distance  of  three  miles  on 
either  side  of  the  docks,  to  various  warehouses 
and  quays,  and  in  particular  that  they  have  con- 
structed the  exchange  sidings  commencing  about 
twenty-nine  chains  on  the  dock  side  from  the 
junction  with  the  Great  Eastern  Bailway.  Then 
they  quote  the  provision  of  the  Act  under  which 
those  sidings  were  constmoted,  and  state  that 
they,  the  dock  company,  convey  tn^c  by  means 
of  their  own  engines  and  servants  from  all  parts 
of  the  dock  to  the  exchange  sidings,  and  there 
place  the  trucks  containing  the  tniffic  in  train 
order  on  lines  appropriated  for  the  time  to  the 
traffic  of  the  defendants,  and  of  other  railway 
companies  conveying  traffic  from  the  docks.  The 
i  total  length  of  the  linea  of  railway  within  the 
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dock  property  for  the  purpose  of  bringing  railway 
tnffic  to  and  from  the  Great  Eastern  Railway  is 
about  forty-fire  miles.  Then  the  applicants  raer 
to  an  agreement  of  1864,  and  tJten  state  the  facts 
and  dum  an  order  allowing  a  through  rate  with 
a  particnlar  apportionment.  To-day  we  have  not 
to  deal  with  any  qoestion  of  the  merits.  We 
tara  merely  to  deal  with  the  qneetion  of  joris- 
dietioQ,  and  that  is,  pnt  shortly,  whether  the  dock 
oraipany  are  for  this  pnrpose  in  the  poeiUon  of  a 
iiU«^  oompany  owning  and  worbins  a  railway, 
nemis  DO  cUmbt  or  qneetion  T^iaterer  tmt  that  for 
some  pnipowa  tin  dock  company  are  a  railway 
oompany.  Ot  eoone,  they  have  railways — that  is 
dear,  and  a  very  extonsiva  system  ot  railways — 
on  th^  dock  estate.  Tbeiy  are  a  railway  com- 
pany nnqaeationably  for  some  parpoees,  and  for 
some  purposes  of  the  Bailway  and  Canal  Traffic 
Acts.  Under  an  Act  of  1882  th^  own  and  work 
a  passenger  line  in  all  respects  nnder  the  same 
conditions  nnder  which  ordinanr  passenger  lines 
are  owned  and  worked.  They  nave  been  held  to 
be  a  railway  company  under  the  Railway  Com- 
panies Act  1867,  and  the  decision  holding  them 
to  be  a  railway  oompany  has  been  reoognised  by 
Parliament  in  the  Act  which  proTided  for  the 
amsJigamation  of  the  dock  companies,  which 
«iBetcHi  tJiat  the  amalgamation  should  not  deprive 
them  of  their  statos  under  that  Act  But  the 
4LiK8tion  is  whether  for  Uils  partionlar  purpose  of 
mnmgh  rates,  thw  are  In  the  posititm  of  a  rail- 
way  oompany  within  tibe  meaning  of  sect.  25  of 
the  BaUway  and  Canal  Traffic  Act  1888.  That 
■eotiai  proiides  (witJiout  reading  it  all)  that 
eroy  railway  company  owning  or  working  rail- 
ways which  form  part  of  a  oontmnons  line  of  rail- 
my  OT  railway  communication  (I  leave  out  about 
canals)  shall  afford  all  due  and  reasonable 
fadlities,  and  so  fortii;  and  it  goes  on  to  enact 
tbat  one  of  these  facilities  Bhaif  be  the  due  and 
reasonable  receiving,  forwarding  and  delivering 
by  every  railway  oompany  at  tiio  request  of  every 
other  such  company  all  through  traffic  to  and 
from  the  railway  oi  any  other  such  company  at 
through  rates,  tolls,  or  fares,  and  also  the  due 
and  reasonable  lec^nng,  forwarding  and  deliver- 
ing by  every  railway  oomnmy  at  the  request  of 
ssvperson  interested  in  through  traffic,  of  such 
icunc  at  thronsh  rates.  Now,  in  determining 
wbsiber  the  dock  oompany  are  within  that  enact. 
meDt,  there  are  many  things  to  be  considered. 
There  are  two  categories  under  either  of  which 
the  dock  company  might  be  supposed  to  come. 
iRrat  tk  all.  there  may  m  a  dock  system  in  which 
thoe  are  laid  down,  in  the  docks,  railways  which 
■ay  be  called  simply  dock  railways — domestic 
nifways  for  the  pnrpoees  of  the  dock  traffic 
within  the  docks  constructed  und^r  general 
powers  to  do  what  is  necessary  for  the  work  of 
the  docks,  and  merely,  as  it  were,  by  chance, 
connect  at  the  dock  gates  with  some  external 
nilway.  In  a  case  like  that  it  may  be  that  there 
would  be  some  purposes  under  the  Railway  and 
Canal  Traffic  Acts,  with  regard  to  which  we 
ihoold  have  jurisdiction  over  them  as  Bailway 
Companies,  but  hardly,  I  think,  in  rdation  to  the 
SStfa  section  of  the  Traffic  Act  ot  1888  as 
mKards  through  tolls  and  rates.  It  is  not 
neeeaaary  to  express  any  opinion  whether 
we  should  have  jnrisdiouon  in  a  case  of 
that  kind.  In  &e  other  category  wonid 
&11  a  dock  company  whose  property  inolndea 


railways  or  portiims  of  railways,  forming  in  fact  a 
continuation  ot  general  railway  systems  outside 
the  dock  estate,  connecting  the  dock  railways  with 
those  railways  as  part  of  one  continuons  system, 
and  appropriated  for  that  purpose  by  statute.  It 
is  within  that  latter  category  that,  as  it  seema  to 
me  (I  am  afraid  we  are  not  quite  unanimous),  the 
dock  company  comes.  First  of  all,  by  the  Dock 
Companies  Act  1864,  s.  146,  it  was  provided  that 
it  may  be  lawful  -for  the  dock  company  and  a 
railway  company  to  enter  into  agreements  with 
respect  to  the  rates  and  charges  to  be  levied  by 
the  dock  company  upoa  rulway  traffic  using  the 
docks,  and  as  to  the  making  ot  through  rates  and 
charges  wad  the  division  uid  apportionment 
thereof,  and  as  to  the  facilities  to  be  afforded. 
If  that  section  stood  alonn  it  would  probably  not 
be  enoagh  to  make  the  dock  railways  a  oontmua- 
tion  of  the  railways  outside.  Then  comes  sect.  147 
which  says :  "  It  siiall  be  lawful  for  the  Great 
Eastern,  and  other  railway  companies  there 
specified,  "with  their  carriages,  -waggona,  and 
servants  to  nse  free  of  charge,  the  railways,  tram- 
ways, and  other  convenienoes,  at  the  London 
Dock  and  the  Victoria  Dock,  ao  as  to  enable  them 
to  convey  goods  and  other  traffic  to  and  from 
shipping  there,  subject  only  to  snob  reasonable 
rules  and  regulations  as  the  company  may  find  it 
necessary  in  the  public  interest  to  make,"  and  the 
dock  oompany  shall  provide  space  for  o&mw  tor 
the  company,  and  for  storage  and  so  fivth.  Now, 
it  that  were  the  whole  of  the  matter,  I  shoold  be 
very  mnoh  inclined  to  think  it  brought  the  dock 
company's  railwaya  within  the  soope  of  the  Traffic 
Act  of  1888,  because  it  gives  an  absolute  right  for 
the  railway  companies  named  to  use  these  dock 
rulways  as  a  continuation  of  their  own  system 
subject  only  to  reasonable  rules  and  regulations 
in  the  public  interest.  The  matter  does  not  rest 
there,  nor  does  it  rest  merely  on  those  two  sections 
coupled  with  the  agreement  which  was  made 
during  the  passing  of  the  Act  of  1864,  by  which  a 
right  was  given  to  the  railway  companies  to 
exercise  their  powers  on  the  terms  mentioned  . 
in  the  agreement.  It  does  not  rest  there,  because 
there  comes  next  the  Dock  Companies  Act  of  1875. 
By  the  Act  of  1875,  s.  6,  aub*8.  m  the  oompany  are 
constituted  proprietors  ot  a  oranch  called  the 
NorUi  Woolwich  branch,  and  in  relaticm  to  that 
branoh  it  seems  to  me  that  th^  would  tmquea- 
tionably  be  a  railway  company  for  all  the  purposes 
of  any  traffic  which  passed  from  outside  systems 
over  that  branch,  but  I  do  not  understand  that 
that  is  the  case  in  this  instance,  or,  at  any  rate,  I 
have  not  heard  any  statement  that  traffic,  to 
which  this  application  refers,  is  to  be  carried  over 
that  branch.  Then  in  the  same  section  there  is 
sub-sect  (k),  which  provides,  leaving  out  the  imma* 
terial  words,  that  "  the  dock  company  shall  set 
apart  such  sidings"  —  there  is  an  alternative 
given  which  has  been  adopted — "  as  may  be 
necessary  and  convenient  for  the  marahaUing, 
reception,  delivery,  standing,  and  accommodation 
of  trains,  carriages,  waggons,  and  engines,  used 
for  the  purposes  ot  dock  traffic  passing  or 
intended  to  pasa  to  or  from  the  Victoria  Dock 
Extension  bom  or  to  the  North  Woolwich 
branch  so  as  to  render  unnecessary  the  shunting 
or  stopping  ot  such  trains,  carriages,  wi^gons, 
or  engines  on  the  North  Woolwich  branch ;  and 
the  company  shall  permit  any  such  sicUngs, 
whether  set  apart  by  them  or  laid  down  by  tiie  - 
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Great  Eastern  Company,  to  be  fully  and  freely 
worked  and  need  hr  the  last-mentioned  company 
for  dook  tnffic."  Now  it  seems  to  me  that  the 
proper  conclnsion  is,  that  under  tiwse  Tarious 
powers  and  regulations  the  dock  company's 
railways,  which  are  worked  in  the  ordinary 
manner  with  locomotives  and  so  forth  as  if  they 
were  ordinary  railways,  and  are  worked  under 

Sowers,  not  optional,  but  oompulaory,  on  the 
ock  company  in  connecUon  wiui  tibe  system  of 
the  Great  Eastern  Bailway  Company,  mast  be 
regarded  as  railways  within  the  scope  of  sect.  25 
of  the  Traffic  Act  of  1888.  I  do  not  see  what 
element  is  wanting.  They  are  unqnestionablr 
railways.  The  railways  are  owned  and  worked 
by  the  dock  company ;  they  are  owned  and  worked 
by  the  dock  company  under  Parliamentary 
authority,  and  they  are  part  of  one  continuous 
route  from  the  system  of  the  Great  Eastern  Bail- 
way  Company  to  the  quay  sides.  At  any  rate, 
tiiey  are  part  of  the  eontmuons  route  from  the 
^Btom  ox  the  Ghreat  Eastem  Company  to  a  long 
way  within  tiie  dock  boundary — ^namely,  the 
ex^iange  sidings  —  a  distance  oi  twenty-nine 
chains,  I  think  it  is,  inside  the  dock  boundary. 
Now,  that  part  at  any  rate,  those  twmty-nine 
ehains  or  whatever  tbe  distance  may  be,  seems  to 
me  to  be  unquestionably  part  of  one  continuous 
system  of  railway  communication.  I  do  not 
think  it  is  necessary  to  say  whether  ihe  rest  of 
the  dock  railways  reached  from  the  Great  Eastern 
system  vid  the  exchange  sidings,  are  in  the  same 
sense  part  of  the  continuation  of  the  general  rail- 
way system  or  not ;  bat  at  an^  rate,  as  regards 
that  portion  of  the  exchange  sidings,  it  seems  to 
me  that  the  section  is  applicable,  and  that  is 
enoi^h  to  make  the  dock  company  interested  in  a 
portion  of  the  route,  wliich  nmte  consists  of  the 
Great  Eastern  system,  and  ci  this  porlicm,  of  the 
exchange  siding  in  combination,  wiUi  the  one 
route.  It  is  said  that  there  are  no  statutory  tolls. 
That  is  quite  true.  There  is  no  statutory  regula- 
tion of  tolls  or  rates  chargeable  by  the  dock  com- 
pany for  the  use  of  this  railway,  although  there  is 
a  statatoiT  regulation  of  tbe  maximum  tolls  and 
rates  whicn  they  can  charge  for  all  dock  services, 
but  the  Railway  and  Canal  Traffic  Acts  do  not 
provide,  either  in  the  definition  of  a  railway  com- 
pany or  elsewhere,  that  the  existence  of  a  statu- 
tory regulation  of  tolls  or  rates  shall  be  essential 
as  a  conation  for  the  application  of  the  Act. 
Then  it  is  said  no  returns  are  made  to  the  Board 
of  Trade,  and  no  provisional  order  was  issued  by 
the  Board  of  Trade  or  passed  by  Parliament  in 
relation  to  the  dock  railway  company.  There 
may  have  been  reasons  for  that,  or  it  may  have 
boax  a  slip  on  the  part  the  Board  of  Trade. 
That  cannot  govern  the  ocmstruotton  of  the 
section.  For  these  reasons,  I  am  of  opinion  that 
the  dock  company  are  a  railway  company  not 
merely  for  some  purposes  but  for  this  particular 
purpose,  and  that  the  application  is  well-fonnded 
in  that  reapect 

Sir  Fbkdebice  Febl  read  tbe  following  judg- 
ment:— ^This  is  an  application  to  ns  to  order 
through  rates  proposed  to  tbe  Midland  and  the 
Great  Eastern  Railway  Companies  by  the  London 
and  India  Dock  Company  for  traffic  from  the 
Yictoria  and  Albert  Dock,  via  the  dock  com- 

a's  lines  of  railway  to  stations  on  the  Midland 
way.  The  question  is  whether  these  dock  lines 
are  a  railway  within  the  meaning  of  sect.  25  of 


the  Traffic  Act  of  1888,  which  describes  the  traffic 
a  railway  company  may  be  required  to  forward  at 
tiirongh  rates  as  traffic  a*iivinir  by  the  rallwi^  of 
another  railway  company.    Now  a  railway  for 
this  purpose  must  be  one  oonstracted  or  carried 
on  under  the  powers  of  an  Act  of  Parliiunent, 
and  I  am  inchned  to  think  that  the  dook  com- 
pany'a  portion  of  the  through  route  is  not  a 
railway  of  that  sort.    The  three  Dock  Acts  of 
1863, 1864,  and  1875  are  the  material  we  have  for 
judging  of  this.   The  Act  of  1853  required  the 
dock  company  to  permit  tbe  Eastern  Counties 
Bailway  Company  to  lay  down  railways  at  th& 
intended  Yictoria  Dock,  but  gave  the  dock  com- 
pany itself  power  only  to  make  tramw^s  in  con- 
nection with  tbe  dock,  and  the  Act  of  1^64,  which 
transferred  tbe  Victoria   Dock  estate  to  the 
London  and  Saint  Katharine  Dock  Company,, 
while  it  authorised  the  Great  Eastern,  the  Uid- 
land,  and  other  railway  companies  to  use  the 
railways,  tramways,  and  otmvenlenoeB  at  th& 
London  Dook  and  the  Tiotoria  Dodt,  left  th» 
powers  of  the  dook  company  for  oonstmoting  or 
carrying  on  rmlways  as  it  stood  under  previous- 
Acts.   Then  under  the  provisions  of  the  Act  of 
1875  for  the  extension  of  the  Victoria  Dock,  tho 
dock  company  are  either  to  set  aside  for  th& 
use  of  the  Great  Eastern  Company,  or  to  allow 
that  company  to  lay  down  upon  tbe  Victoria. 
Dock  Estate  such  sioing  as  may  be  necessary  for 
the  accommodation  of  trains  with  traffic  passinfi^ 
between  tbe  Victoria  Dock  extension  and  th» 
Great  Eastern  Bailway  Company's  North  Wool- 
wich branch,  so  as  to  dispense  with  any  shunting 
of  the  trains  on  that  branch.   In  the  execution  oi 
this  Act  the  dock  company  appear  to  have  con- 
stmoted  on  their  dook  estate  large  sidings  for  th» 
exchange  of  traffic,  having  a  junotaon  at  one  end 
with  tM  North  Woolwich  branch,  andconnactans 
at  the  other  end  with  the  docks.  By  ^^reemeooA^ 
with  the  Great  Eastern  and  other  xailim  oom- 
panies  they  work  tiie  dock  railway  traffic  ovor 
these  lines  to  and  from  the  exolmnge  uding» 
to   which   the    rulway   companies   coma  to 
receive  and   forward    or    deliver   it   as  th» 
oaae  may  be.  The  'sidings  and  Unes  so  madfr 
by  the  dock  company  are    their  portion  of 
tbe  proposed  through  route,  and  the  question  ia* 
I  think,  does  the  direction  to  set  apart  siding& 
for  dock  railway  traffic  make  tbe  sittings  so  aet;- 
apart  a  railway,  and  the  company  providing  or- 
owning  them  a  railway  company  Y   It  seems  ta 
me  that  it  does  not,  because  tbe  sidings  which  the- 
dock  company  are  directed  to  set  apart  refer,  X 
think,  to  tbe  sidings  which  by  sect.  4  of  the  Act 
they  are  authorised  to  make  in  conneotion  with  th» 
Victoria  DodEextanaion,  and,  unless  these  tidinga- 
are  a  railmy,  I  do  not  think  the  setting  them 
apart  for  Great  Eastern  Bailway  traffic  woalA 
make  them  such.   The  various  works,  however* 
authorised  by  sect.  -4  are  evidently  allowed  ba 
works  incidental  to  and  an  integnd  part  of  the 
dock  undertahin]^,  and  the  company's  pontiom  in 
relation  to  them  is  that  of  a  dock  company  only^ 
In  other  respects  the  applicants  have  none  of  tbe- 
grounds  for  being  regarded  as  a  railway  com- 
pany, which  in  the  case  of  tbe  Manehetter  Ship- 
Canal  {ubi  sup.)  led  ns  to  regard  that  company  as 
a  railway  company  competent  to  propose  throng^ 
rates  to  and  from  their  docks,  and  on  the  whole  X 
think  the  through  rates  as  proposed  by  the  appli- 
cants cannot  be  granted. 
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TiMOtmt  GoBHAU. — So  far  as  I  have  been  able 
to  form  an  opinion  on  the  difficult  points  of  law 
and  oonstmction  whicb  are  involved  in  this  case 
mj  oonctnsion  is  in  aooord  wiUi  that  ot  the  learned 
jr^fts,  and  I  shall  not  aUunpt  to  add  anything  to 
nbathehassaid.   j^d^jnent  for  the  applicant; 

Sdldtora  for  the  applicants,  Turntr,  Son  and 

SoUdtor  for  the  Great  Eastern  Railvay  Com- 
IMI17,  E.  Moore.. 

Solieitora  for  the  Midland  Railway  Company, 
Beele  and  Co. 


COURT  OF  APPEAL. 

Nov,  7  and  Dec.  2, 1901. 
(Be&m  WiixiAiu,  Romkb,  and  Gozshs- 

Hakdt,  L.JJ.) 
Thubstan  v.  Nottinosah  Pebhakent 
Bbnbfit  Buildino  SociBTT.(a) 

APPBAI.  FBOM  THE  CHANCBBT  DIVISION. 

BmUding  aociety  —  Infant  member  —  Advaneea  — 
ffeewntjr — Fover  to  mortgage — Purees  of  land 
by  infant— Payment  of  purcAai«  money  by 
intUino  Bocwiy  to  vendor — Lien  —  Building 
BocieOet  Act  1874  (37  &  38  Yict.  e.  42),  f .  38— 
Infanta  SaUf  Act  1874  (37  A  38  Viet.  e.  62), 
1. 1. 

Ths  provition  in  aect.  38  of  tlie  Building  Soeietiea 
Act  1874  that  an  infant  may  be  admitted  as  a 
Member  of  any  building  aoeiety,  the  rules  <tf 
which  do  not  prohibit  $ueh  admiaaion,  "and 
MOM  give  aU  necesaary  aequittaneea,"  doet  not 
rtMer  valid  a  mortgage  of  hi*  reoZ  taUite  to 
advances  «hu2«  to  him  by  tK»  «O0m%. 
Sm^  a  mortgage  is  void  under  the  JnfanU  Belief 
Aet  1S7'L 

An  infant  became  a  member  of  a  building  aociety 
and  obtained  advaneea  from  them,  a  part  of  the 
Honey  being  paid  by  the  aoeiety  to  the  vendor  of 
a  piece  of  land  purchaeed  by  her,  which,  to  aeeure 
tkeae  advaneea,  $he  mortgaged  to  the  building 
aoeiety,  the  mortgage  being  in  the  ordinary  form 
of  a  Ituilding  sooiety'a  mortgage. 

The  land  tcaa  conveyed  by  the  vendor  to  the  infant 
by  a  deed  dated  the  2\at  J»2y,  and  the  mortgage 
waa  dated  <Ae  22Tui  July. 

With  the  balance  of  the  money  the  infant  proceeded 
to  buUd  upon  the  land,  and  whUe  the  houaea 
were  in  cottrae  of  erection  the  buiiding  aoeiety 
Heoavered  for  the  firel  Hwte  that  the  «mu  an 
tH^mi  ai  tike  time  ehe  exeeiUed  the  mortgage. 
Tley  Aerenpon.  vithouf  any  default  on  her 
part  in  jMymy  the  inatalmenie  of  principal 
md  mtereat,  entered  into  poeeeaei^n  of  Qie  mort- 
^<*ged  property,  and  after  completing  the  houeea 
let  them  and  collected  the  rente.  After  attain- 
ing her  majority  ahe  brought  an  action  againat 
the  bwUdiing  aoctety  alleging  that  the  mortgage 
waa  void  by  reaaon  of  her  being  an  infant  at  we 
time  ehe  executed  it,  and  aaking  that  it  might  be 
deltvereti  «p  to  be  oanceUsd,  and  for  poeeeeaion 
efike  Umd  and  fiffa  deeia* 

I0t  Beporud  br  W.  a  Bus,  "Met,,  Builitar4t-L»v. 


Held,  that  the  purehaae  of  the  land  and  the 
mortgage  to  the  building  aociety  were  diatinct 
traneactiona,  and  that  the  mortgage  wae  void 
.  againat  the  plaintiff  under  the  Infanta  Belief 
Act  1874 ;  but  that  the  plaintiff  could  not 
affirm  the  conveyance  of  the  land  to  heraelf 
and  repudiate  the  amount  paid  by  the  aociety 
to  the  vendor,  and  the  aociety  had  a  lien  on 
the  land  and  title  deede  for  that  amount  with 
interest. 

Decision  of  Joyce,  J.  (83  L.  T.  Bep.  424)  varied. 

In  Jane  1898  the  plaintifE,  Mrs.  L.  M.  Thurstan, 
who  was  then  an  infant,  was  admitted  a  member 
of  the  defendant  society,  which  was  a  building 
society  incorporated  under  the  Bnilding  tSocietiee 
Act  1874. 

Early  in  July  1898  the  plaintifE,  being  desirous  of 
purchasing  a  piece  of  freehold  land  and  com- 
pleting lix  houses  then  in  course  of  erection  upon 
it,  ap^ed  to  the  society,  on  their  printed  forme, 
for  a  loan  ot  12002.  on  tlie  eeourity  of  the  land 
and  houses. 

The  application  was  accepted,  the  society  being 
ignorant  that  the  plaintiff  was  an  infant,  and  the 
tranaaction  was  carried  out  by  two  deeds,  exe- 
cuted at  the  same  time,  bat  dated  respectively 
the  21st  and  22nd  July  1898. 

By  the  first  deed  the  piece  of  land  waa  conveyed 
by  the  vendor  to  the  plaintiff  in  fee  sim^  in 
coneideration  of  3931.,  which  was  enretsed  to  be 
paid  by  her  to  the  vendor  oat  of^her  separate 
estate. 

The  second  deed  waa  an  indenture  of  mortgage 
made  between  the  plaintiff  of  the  one  part  and 
the  defendant  society  of  the  other  part  and  exe- 
cuted by  the  plaintiff,  and,  after  reciting  that  the 
plaintiff  was  seised  in  fee  simple  in  possession 
free  from  incnmbrances  of  the  hereditaments 
thereinafter  described,  and  that  she  waa  a  member 
of  the  defendant  society  and  according  to  the 
rules  thereof  was  entitled  to  receive  oat  of  the 
funds  the  sum  of  12(X)I.  in  respect  of  her  twelve 
shares,  and  that  for  the  purpose  of  securing  the 
several  payments  to  become  due  from  her  as  a 
member  of  the  defendant  society  ahe  had  agreed 
to  ctmvey  anoh  hereditamenta  in  oonsideration  of 
12001.  paid  to  her  by  the  defendant  society,  the 
plaintiff,  as  beneficial  owner,  conveyed  to  the 
defendant  society  in  fee  simple  the  aforesaid  land 
with  the  houses  then  erected  or  in  coarse  of  erec- 
tion thereon  subject  to  a  proviso  for  redemption 
thereof  if  the  plaintiff  snould  duly  make  the 
several  subscriptions  and  payments  and  observe 
the  regulations  of  the  defendant  society  which  the 
plaintiff  thereby  covenanted  to  do  accordingly, 
and  it  was  thereby  declared  that  the  monmly 
subscription  payable  in  respect  of  auoh  advance 
should  be  lOl.  4<. 

The  defendant  society  paid  2501.,  part  of  the 
purchase  money,  to  tiie  vendor  on  behalf  of  the 
plaintiff  and  uterwards  made  further  advances 
to  her. 

In  Oct.  1898  the  defendant  society  for  the  first 
time  became  aware  that  the  plaintiff  waa  an 
infant  at  the  time  they  made  the  advaneea  to  her, 
and  immediatdy  entered  into  possession  the 
land  and  expended  the  further  sum  of  2682.  in 
comjdeting  the  houses  upon  it.  When  the 
honaes  were  completed  thoy  let  them  and  col- 
lected the  rents,  amounting  in  all  to  about  1101. 
per  annum. 
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The  plaintiff  attained  the  age  of  twentT-one 
yean  on  the  25th  Maroh  1900,  and  gare  notice  to 
the  tenants  to  pay  their  rents  to  her,  bnt  they 
refused  to  do  bo. 

On  the  7th  April  1900  the  plaintiff  commeno6d 
this  action  against  the  defendant  society  asking 
tor  a  declaration  that  the  mortgage  deed  was 
Toid  and  not  binding  on  her,  and  that  she  was 
entitled  to  have  it  delivered  up  to  be  cancelled. 

The  defendant  society  by  their  defence  alleged 
that  they  believed  the  plaintiff  to  be  of  fall  age  at 
the  time  they  made  the  adranceB  to  her,  bat  they 
did  not  allege  that  the  plaintiff  had  been  goilty 
of  any  f  rand,  or  had  represented  that  she  was  (h 
fuU  age. 

They  claimed  to  hare  a  lien  or  charge  on  the 
land  for  the  moneys  advanced  by  them  to  the 
plaintiff. 

In  tiieir  evideiiee  the  defendant  aooiety  admitted 
there  had  been  no  default  in  payins  the  instal- 
ments of  principal  and  interest  doe  on  the 
mortjnige. 

Vaaar  the  rnles  of  the  sociely  a  minor  oonid 
become  a  member. 

Joyce,  J.  held  that  the  purchase  of  the  land 
and  the  mortgage  to  the  buUding  socie^  were  all 
one  transaotioD,  and  that  the  plaintiff  could  not 
repudiate  one  part  of  the  transaction  and  affirm 
and  take  the  benefit  of  the  rest,  and  that  the 
building  society  was  entitled  to  a  lien  for  the 
amount  of  the  advanoea,  and  he  dianusaed  the 
action. 

The  pliuntiff  appealed. 

Sect.  1  of  the  Infants  BeUef  Act  1874  provides; 

All  oo&ksota,  whsther  by  ipecuUtgr  or  hj  simple 
oon tract,  hmceforth  entered  into  by  infants  for  the 
repayment  of  nosey  lent  or  to  be  lent,  or  for  goods  np- 
idkd  or  to  be  soppUed  (other  than  oontrsoti  for  neoes- 
saxies),  snd  sU  aooonnts  stated  with  infsots,  shall  be 
ahsolntsly  void.  Provided  alv^s  that  this  enaetment 
shall  not  invalidate  any  oontraot  into  which  an  infant 
may,  by  any  szisUaff  or  fatore  elatnte,  or  by  the  rolei 
of  oommoa  law  or  sqai^,  enter,  except  nioh  u  now  by 
law  an  voidable. 

The  Bnilding  Societies  Act  1874  provides : 

Seet.  IS.  Any  nnmber  of  persons  may  establish  a 
Bodety  nnder  ^is  Act,  either  terminating  or  perma- 
nent, for  the  porpose  of  raiding  by  the  snbsoriptions 
of  tiie  members  a  stook  or  fund  fox  making  advances 
to  members  ont  of  the  foods  of  the  soois^  upon  seonrity 
of  firsehold,  oopyhold,  or  leassbold  estates  by  way  of 
mortgafs. 

Boot.  38.  Any  person  under  the  age  of  twenty-one 
years  may  be  admitted  as  a  member  of  any  society 
nnder  this  Aot,  the  rules  of  whiob  do  not  prohibit  inch 
admiiaion,  and  may  give  all  neoessszy  aoqnittsaees ; 
but  dnring  his  non-age  be  shall  not  be  eompetsat  to  vote 
or  hold  any  offioe  in  the  aooie^. 

BadeocJt,  K.O.  and  Edutard  Ford  for  the  appel- 
lant.— The  appelhmt  being  an  infant  at  the  date 
cS  tiiB  mortgage  it  was  abfwlntely  void : 
Inlsats  Belief  Act  1874,  s.  1 ; 
Eearle  v.  Oresnbank,  3  Atk.  695,  712. 

[RoHBB,  L.  J. — According  to  Simpson  on  Infants, 
2nd  edit.jp.  7,  an  infant's  deed  is  only  voidable. 
Cozens-HIbdy,  L.J. — In  Zouch  v.  Paraone  (3 
Burr,  1794, 1804)  Uansfield,  G.J.  said  so.]  If  the 
deed  is  voidable  only,  tiie  ^aintifl  has  in  no  way 
confirmed  it: 

MaHin  v.  Gait,  36  L.  T.  Bep.  357  ;  4  Ch.  Div.  428 ; 

Inman  v.  Itiman,  L.  Bep.  15  Eq.  260. 

It  is  not  alleged  that  the  plaintiff  has  been  guilty 


of  any  fraud  or  misrepresentation.  She  made  no 
express  representation  that  she  waa  of  |nll  age : 

Mm  porta  Jmm,  45  L.  T.  Bsp.  193:  18  Oh.  Dir. 
109; 

BiiltamBm  v.  Sauwm,  1  Ds  O.  ft  Sbl  90. 
The  plaintiff  rdiea  on  her  legal  nghts,  and  does 
not  lely  <m  any  equitable  right,  ^a  conveyance 
and  tiie  mortg^e  were  not  one  transaction,  bnt 
two.  It  might  be  one  transaction  if  tiie  eoaetif 
had  oonv^ed  the  land  to  the  plaintiff  and  au 
had  then  mortg^ed  it  to  them,  bnt  it  waa  con- 
veyed to  her  by  the  vendor.  The  legal  eetate  is 
still  in  the  pluntiff,  and  the  defendants  have  no 
equity  to  compel  her  to  convey  it  to  them.  She  is 
therefore  entitled  to  the  tide  deeds  which  they 
obtained  because  they  paid  the  vendor.  The  fact 
that  the  society  paid  250i.  to  the  vendor  does  not 
give  them  a  charge  on  the  land  tor  the  anbae- 
quent  advances : 

Ex  ports  FvklUr,  44  L.  T.  Bep.  63  : 10  Ch.  Div.  617  > 

HfAmM  V.  Blogg,  8  Taunt.  508  ;  19  B.  B.  445  ; 

Re  Cooper,  47  L.  T.  Bep.  89 ;  20  Ch.  Dir.  611 ; 

Be  /tifham,  68  L.  T.  Bep.  152 ;  (1893)  1  Ch.  352. 

Then  sect.  38  of  the  Building  Sodetiea  Aot  1874 
doesnot  by  the  words  "may  give  all  necessary  aoqoit* 
tances  "  anthorise  an  infant  member  of  a  building 
society  to  ezeoate  a  mortgage  of  hie  real  estate  to 
the  society.  The  section  does  not  apply  to  bcunow- 
ing  by  a  member,  but  only  to  iiriants  becominfc 
members  and  paying  money  to  the  society.  Where 
such  a  power  is  intended  to  be  cpren,  it  is  done  in 
express  words.  By  the  Trade  Union  Act  Amend- 
ment Act  1876  (39  &  40  Tict  o.  22),  s.  9,  it  is  pro. 
vided  that  an  infant  member  of  a  trade  union  may 
"execute  all  inatruments  and  give  all  acquit- 
tances necessary  to  be  executed  or  given  undw 
the  rules,"  and  there  are  similar  provisions  in 
sect.  11,  sub-sect.  9,  of  the  Industrial  and  Provi- 
dent  Societies  Act  1876  (39  &  40  Vict.  o.  45)  and 
in  the  Friendly  Societies  Act  1875  (38  &  39  Yiot. 
c.  60),  s.  15,  Bub-s.  8. 

HugkeM,  K.G.  and  O.  Broke  Freeman  for  the 
defendants. — The  purchase  and  the  mortgage  were 
really  one  tramaction.  The  society  pfud  the  pur- 
chase money  directly  to  the  vendor.  The  plunttiE 
never  had  the  fee  imincnmbered.  It  was  always 
subject  to  the  ohai^  to  the  socie^.  She  cannot 
affirm  one  part  of  the  touuaotion  and  repudiate 
the  othw.  IHm  defendants  have  an  intereat  in  the 
land  for  the  money  advanced  to  build  the  honsea 
as  well  aa  for  the  amount  paid  to  the  vendor.  The 
mortgage  being  in  existence,  the  lien  the  sode^ 
already  had  extended  to  the  money  advanced, 
which  was  spent  on  the  property  and  increased  its 
value.  Infamy  ie  no  defence  to  an  action  for 
calls  npcm  aharea  it  the  infant  retains  the  shares : 

Coric  and  Bandon  Sail%oay  Company  v.  CoMnovey 

10  Q.  B.  935,  939  ; 
North-Wettem  RaAviay  Company  v.  Af'Jfichael, 

5  Ex.  114. 

ThiB  mortgage  is  validunder  theBoilding  Societies 
Act  1874.  The  object  of  such  a  society  is  to 
enable  the  members  to  build,  and  the  objecc  of  this- 
Bociety  is  so  stated  in  the  rules.  Sect  38  gives  an 
infant  member  power  to  do  anything  which  an. 
adult  member  may  do  under  the  Act,  unless  there 
iB  an  express  provision  to  the  contrary.  The 
terms  of  ihe  mortgage  are  not  a  matter  of  bar- 
gain in  each  case,  they  are  fixed  by  the  rules,  so 
an  infant  cannot  be  imposed  upon.  In  i>ennuoiL 
Y.Jeffe  (74  L.  T.  Rep.  270;  (1896)  1  Ch.  611>it 
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waa  decided  that  an  infant  member  could  consent 
to  the  dinolntum  of  a  bnildiag  aooiety.  Thej  also 
nfemdto 

Bdldiiiff  SooietlM  Act  1874.  u.  14, 15  (1),  81. 
Bwleodk,  E.O.  in  reply. 

Cur.  adv.  vuli. 

Dee.  2. — WiLLiAKB.  L.  J. — I  cannot  agree  with 
Hhe  concluaion  at  whidh  Joyoe,  J.  has  arrivod  in 
its  entirety.  I  think  that  the  mortgage  deed  is 
void  and  not  binding  on  the  phuntiff.  It  aeema 
dearly  to  oome  within  sect.  1  of  iha  Lifanta  Belief 
Aefe  1874  as  being  a  contract  "  for  the  repayment 
U  vxmey  lent " ;  and  I  cannot  r^ard  the  trana- 
wlion  of  the  pnrohaae  of  the  land  and  the 
idfaaoe  of  the  nun^y  for  boUding  aa  all  one 
tmuaotioin.  The  tranBaotion  of  the  pnrohaae 
*u  a  transaction  between  the  vendor  and  Hra. 
Thoratan,  whereaa  the  transaotion  of  the  advance 
d  the  money  waa  between  the  bailding  society 
iod  Hn.  Thnretan.  The  former  tranaa^on  waa 
ToidaU^  and  Mra.  Thnratan  has  affirmed  it  The 
htter  was  void  ao  far  as  the  contract  to  repay  is 
concerned.  I  think  Uiat  the  advances  of  money 
for  building  stand  on  a  different  footing  from  the 
2501.  pud  by  the  building  society  for  the  purchase 
of  tira  land  and  the  expenses  of  conveyance. 
The  money  advanced  for  building  was  simply 
money  lent,  and  the  society  has  no  security 
except  the  mortga^,  which,  in  my  judgment,  is 
void  aa  a  oontract  for  repayment  of  money  lent; 
iriierau  in  the  tnuuacticak  <m  pnrohase  the  society 
seted  as  the  agents  of  Hra.  Thnratan  to  carry 
tiuoogh  tbo  porohase  for  her  by  paying  the 
nuobase  money  and  obtaining  a  ccmveyauce  to 
nsr.  hi  my  opinion,  Mrs.  Thnrstan  oonld  not 
tiopt  the  act  of  her  agents  and  claim  to  have 
ibe  title  deeds  and  oonv^yanoe  handed  over  to 
her  by  the  building  society  without  paying  to 
them  the  purchase  money  which  they  paid  to 
obtain  the  conveyance ;  and  I  think  that,  with- 
<nt  any  oontract  to  that  effect,  the  society  have 
a  lien  or  charge  on  the  title  deeds  and  convey- 
ance for  the  money  which  they  paid  to  obtain 
the  pn^terty,  which  Mrs.  Thnrstan  now  daims. 
If  Mrs.  Thnrstan  adopts  the  acts  done  by 
the  society,  she  mnet  discharge  the  cost  and 
iademnify  the  society  ^jainst  the  same. .  I 
4oi^ht  during  the  aiwument  that  the  only 
■scanty  irtiich  the  boiling  society  hold  for 
tbe  2SOL  which  they  -had  paid  for  porohase 
anuy  was  the  Hen  <hi  and  ngfat  to  retain  the 
title  deeds  and  conveyance  until  the  money  bad 
been  npi^d;  bnt  I  am  satisfied  now,  after  dis< 
eosnng  the  matter  with  my  brethren,  that  the 
■odety,  having  paid  off  the  vendor,  have  a  right 
h>  the  remedies  of  the  vendor — have  a  right,  that 
is,  to  enforce,  the  vendor's  lien.  It  is  true  that 
U>e  sodety  were  not  the  vendors,  but,  having  paid 
off  the  vendor,  the  society,  as  against  the  pur- 
(^laser,  stand  in  Oie  place  of  the  vendor.  It 
follows,  in  my  jndgment,  that  the  plaintiff  is 
entitled  to  a  dedaration  that  the  mor^^^e  deed 
is  void  and  not  binding  on  her,  and  is  entitled 
to  deUvery  up  of  the  same  and  to  have  it  can- 
celled, but  is  not  entitled  to  have  the  title  deeds 

S'ren  ttp  discharged  from  any  lien  or  chai^  of 
\  societj  unless  and  nnm  she  pays  to  the 
wra^  the  pnrehase  money  which  ma  80<uety 
paid  for  tlie  land.  I  think,  moreover,  that  too 
•ociety,  the  defiendante,  are  entitled  to  have  a 
dedan^ion  that  they  have  a  lien  orchaige  on  the 


ISiPd  for  the  amount  of  the  said  purchase  money 
and  expenses,  and  that,  so  far  as  is  necessary,  tia 
plaintiff  is  trustee  for  them  of  the  land  conveyed 
to  her.  The  only  other  matter  with  which  I  have 
to  deal  ia  an  argument  put  forward  on  behalf  of 
the  defendants  that  sect.  38  of  t^e  Building 
Societies  Act  1874,  which  enables  minora  to 
become  members  of  these  societies,  validates  con- 
tracts by  them  to  repay  moneys  which  are  lent 
to  them  by  tiie  society.  I  cannot  agree.  On  thia 
point  I  take  the  same  view  as  Joyce,  J.  The 
section  only  validates  the  contract  of  membership. 
Borrowing  money  is  not  the  necessary  conse- 
quence of  membership.  In  fact,  the  majority  of 
membm  do  not  borrow  of  the  eooiety.  The 
societv  can  only  make  advances  on  the  eeourity 
of  a  land  m<n^i«e;  and  I  think  it  would  be 
atnuning  sect.  3e  very  much  to  hold  that  it 
authorised  an  infant  to  raise  money  on  mortage 
of  his  land.  It  only  remains  to  deal  with  costs. 
I  think  each  party  should  bear  his  own  ccwts  of 
this  appeal  and  below. 

BouKB,  L.J. — The  first  question  is,  whether 
the  Bnilding  Societies  Act  of  1874  enables  a 
minor,  by  becoming  a  member  of  a  bnilding 
society,  to  borrow  money-  by  means  of  advances 
on  mortgage  of  hia  property.  I  do  not  think  it 
does.  As  pointed  out  by  my  Lord,  though  the 
Act  enables  a  minor  to  become  a  member,  it  has 
not  in  terms  authorised  his  borrowing  while  under 
twenty-one  years  of  age,  and  it  is  not  a  necessary 
part  of  a  member's  position  that  he  should  have 
advances  or  mortgage  his  property.  Many  mem- 
bers never  wsat  advances,  andmuiy  others,  even  if 
they  desired  advanoea,  oonld  not  obtain  them,  by 
reason  of  laviiig  no  snffldent  pnmerty  to  give  as 
security.  A  minor,  who  cannot  lOf^y  contract 
for  a  loan  or  mortgage  his  estates,  is  in  no  worse 
position  than  the  members  I  have  last  mentioned. 
And  to  hold  that  the  Building  Societies  Act  has 
given  a  minor  general  power  in  the  shwe  <^ 
advances  to  borrow,  and  to  mortgage  his  enates, 
would  praotioally  to  a  great  extent  destroy  tlus 
protection  intended  to  m  given  to  infants  by  the 
Infants  Belief  Act  1874.  A  builcUn^  society  is 
not  bound  to  see  to  the  application  of  its  advances 
by  the  members  advanced.  All  it  need  look  to  is- 
the  sufficiency  of  the  security.  And  U  the  Build- 
ing Societies  Act  authorised  any  infant  to  takei 
advances,  and  mortgage  his  or  her  estates  for  the 
amount  advanoed,  t&n  every  infant  with  an 
estate  might  borrow  to  the  extoit  of  that  estate 
as  a  aeonritrr,  by  mer^  joining  a  building  sodety. 
I  do  not  think  the  Building  Societies  Act  has 
authorised  this,  or  has  the  effect  contended  for  "by 
the  defendant  society.  The  case  then  has  to  be 
conddered  according  to  ordinary  principles  regu- 
lating dealings  by  infants.  Now,  to  the  extent  to 
which  the  money  advanced  by  the  d^endant 
society  went  to  complete  the  purchase  by  the 
plaintiff,  I  agree  with  Joyce,  J.  in  thinking  that 
the  plaintiff  cannot  affirm  the  purchase  and 
repudiate  the  advance.  Bat  for  that  advance  the 
vendor  would  have  had  a  vendor's  lien  on  the 
estate  purchased  for  tbe  amount,  and  to  that 
extent  I  think  tbe  defendant  sodety  can  atand  in 
the  shoes  of  the  vendor.  Bat  beyond  thia  I  do 
not  think  we  can  go  with  the  judgment  in  the 
court  below.  To  my  mind,  it  is  impossible  to 
treat  the  advances  which  were  made  subsequent 
to  the  completion  of  tbe  purchase  as  forming  one 
transaotion  with  the  purchase,  and  I  thii^  these 
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dvances  cannot  be  treated  as  binding  the  infant 
on  the  ground  adopted  by  Joyce,  J.  Nor  can  tBe 
mortgage  be  held  on  that  ground  to  bind  the 
plaintin.  At  first  I  was  inclined  to  think  that 
some  other  good  groand  might  be  found  by  which 
the  advances,  as  binding  the  estate,  and  the  deed 
of  mortgage  might  be  soppcnied,  at  any  rate  to 
some  axteu.  Bat  I  have  been  nnable  to  find  any 
sach  ground.  The  Infants  Belief  Act  1874  is  too 
BtronK.  No  doubt  the  Tesult  will  be  a  great 
hardship  on  the  defendant  society,  but  the 
Legislature  thought  it  necessary,  for  the  benefit 
of  the  community  at  large,  to  provide  that  all 
contracts  by  infwits  for  repayment  of  money 
lent  should  be  abaolutel^  void.  If  this  results  in 
a  hardship  to  an  individual  lender,  it  cannot  be 
helped.  He  must  suffer  for  the  public  good.  Of 
fiourse,  different  considerations  would  anse  if  the 
infant  had  been  guilty  of  fraud.  But  here  no 
chai^  of  fraud  is  made.  The  plaintiff  did  not 
represent  or  induce  the  buili^g  society  to  believe 
that  she  was  of  full  age.  On  what  outer  ground 
then  can  the  court  hold  that  a  contract  that  is 
void  gives  the  lender  a  charge  on  the  borrower's 
landP  I  know  of  none.  Even  if  the  borrower 
had,  as  a  matter  of  fact,  and  for  hia  own  purposes 
only,  used  the  money  to  buy  some  (diattms  or 
lands,  tJie  lender  oonld  not  nave  olaimed  those 
ohatt^  or  lands,  or  any  ohu^  an  them.  Andi,  if 
the  borrower  had  chosen  to  spend  the  money  in 
bniMing  on  his  land,  that  fact,  in  itself,  would  not 
give  the  lender  a  charge  on  the  land.  It  occurred 
to  me  that,  as  tiie  building  society  in  this  case 
advanced  its  money  by  instalments  to  the  infant 
in  order  to  pay  her  builder,  and,  inasmuch  as  the 
contract  to  bnild,  as  between  the  infant  and  the 
builder,  was  not  one  of  loan,  and  might  not  be 
void  under  the  statute  as  a  contract  for  goods 
supplied,  the  building  society  mi^ht  stand  in  the 
shoes  of  the  builder.  But,  even  if  that  were  the 
ease,  it  would  not  help  the  society  in  this  case,  for 
the  builder  had  no  lien  or  charge  on  the  land  in 
respect  of  the  building  work  done.  Lastly,  it  was 
suggested  on  behalf  of  the  building  sooie^  that, 
inasmuch  as  it  has  a  chai^  on  the  pluntiff's  land 
for  the  sum  paid  on  completion  of  her  purchase 
to  the  vendor,  the  plaintiff,  being  oldiged  to  redeem 
the  land  from  that  charge,  is  bonnd  to  do  equity, 
and  thai  it  would  not  be  equity  to  allow  the 
plaintiff  to  redeem  without  payiim;  tiie  moneys 
snbsequentiy  advanced  by  the  sooietv,  at  any  rate 
to  the  extent  to.whioh  the  land  has  been  benefited 
\fj  those  mon^B.  But  the  short  answer  is  tiiat  a 
court  of  equity  cannot  say  that  it  is  equitable  to 
oomi>el  a  person  to  pay  any  moneys  in  respect  of  a 
transaction  which,  as  against  Uiat  person,  the 
Legislature  has  declared  to  be  void.  It  follows 
that  there  must  be  a  declaration  tiiat  the  nuurt* 
gage  is  void  as  against  the  plaintiff,  and  the 
mortgage  deed  shonld  be  cancelled.  But  it  should 
also  be  declared  that  the  society  was,  at  the  dato 
of  the  completion  of  the  parchase,  raititJed  to  a 
ohaj^  for  the  limited  sum  above  mentioned,  with 
interest  thereon  at  4  per  cent,  and  was  entitied  to 
retain  the  title  deeds  accordingly.  I  agree  with 
my  Lewd  in  thinking  that  there  shonld  be  no 
costs.  The  defendant  society,  havine  only  an 
equitable  chaif^,  was  not  dntiued  to  take  posses* 
sion  of  the  mortvaged  property.  The  proper 
remedy  of  the  society  was  to  obtain  a  receiver. 
But  I  do  not  think  it  would  be  right  to  insist  on 
the  plaintiff  bong  at  once  let  into  possession,  as 
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the  defendant  society  ought  to  have  time  to 
consider  its  poaitios,  and  to  apply  for  a  receiver 
if  so  advised.  There  ahould,  therefore,  only  be 
liberty  reserved  for  the  plaint  to  apply  for 
possession.  No  further  rdi^  can  be  granted  in 
this  action. 

Cozenb-Habdt,  L.J. — I  agree,  and  I  have  veiy 
little  to  add.  Two  c<mtrticta  have  to  be  cm- 
sldered.  The  first  was  a  contract  for  the  purchase 
of  the  land.  This  was  voidable  only,  and  not 
void,  and  has  been  adopted  and  ocmfirmed  hj  the 
plaintiff  sinoe  she  attained  twenty-one.  Under 
this  ctmtraot,  and  as  a  l^^l  consequence  of  ^ 
there  arose  a  vendor^a  lien  for  unpud  porohass 
money.  The  aecond  was  a  contract  for  the  repay, 
ment  of  money  Irait  and  to  be  lent  This  was- 
absolutely  void  under  the  statute  of  1874  wd  not 
capable  confirmation.  The  defendants  are  in 
no  better  {Hwition,  and  thejr  ought  not  to  be  in  a- 
worse  position,  than  if  the  plaintiff  had  been 
adult,  but  the  mortgage  deed  were  proved  to  be 
forged.  Even  in  that  case  the  defendants  wonlck 
be  entitled  to  stand  in  the  shoes  of  the  vendor  to 
the  extent  to  which  their  money  discharged  the 
vendor's  lien :  (see  BrockUaby  v.  Temperance  Per- 
manent Building  Society,  72  L.  T.  Hep.  477, 479  ; 
(1895)  A.  C.  173, 182).  The  result  is  that  we  must 
deolan  tiiat  the  defendants  had  a  charge  for  the- 
amonnt  p^d  by  them  to  the  vendor  wiUi  interest- 
at  4  per  cent. 

Solicitors;  Beyfut  and  Seyfua;  Peaeodk  anA 
Qoddard,  agents  lor  Bathera  and  Sons,  Nottang.- 
ham. 


Wednetday,  Dee.  4, 190L 
(Before  Williams,  Bohsb,  and  Oozens- 

Habdy,  L.JJ.) 
Se  Griffin  ;  Griffin  v.  Griffin.  (a> 
appeaij  fboh  the  chancert  division; 
Friendly  $oeieiy — Policy  of  life  aaauranee — ^s- 
tignment  —  Validity  —  Nomination  —  Friendly 
Societiea  Act  1875  (38  &  39  Viot.  «.  60),  •. 
Friendly  Societiea  Act  1896  (59  &  60  Viet.  e.  25), 
$.  56. 

Policies  of  life  assurance  granted  by  friendly 
societies  under  the  Act  of  1875  are  aasipuMe  t» 
the  ordiTiary  way  a$  well  as  fry  nominahtm  wulef- 
that  Act. 

Semble,  such  policies  are  assignable  in  the  same- 
way  if  granted  under  the  Fnendly  Sociefiee  Act 
1896. 

Gaddiok  v,  mghton  (80  L.  T.  Sep.  527)  and  Be 
Bedman;  "Warton  «.  L.  T.  Ren^ 

13 ;  (1901)  2  Ch.  471)  wwruUd  on  tiUs  pvint. 
G.  Griffin  was  a  member  of  the  Boyal  Idiveir 
Friendly  Society,  and  in  1894  insnrea  hie  life 
with  the  society  for  the  sum  of  302.  pajyable  oaa 
his  death. 

In  1895  he  assinied  the  policy  to  the  plaintiff 
for  valuable  consutoratian. 

On  his  death  in  1901  the  plaintiff  claimed, 
paymmt  of  the  aum  insured,  which  was  also- 
claimed  by  the  mdow  of  the  deceased,  who  waa- 
his  admimstratrix. 

The  society  was  registered  under  the  FiiencU^ 
Societies  Acts,  and  the  deceased  had  not  inad» 
any  nomination  with  respect  to  the  policy. 

The  plaintiff  oommenced  this  action  and  applied. 

(a)  Bsportid  b7  W.  0.  BiH,  BNj,^KrrMaHrtJ«r. 
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for  the  apptniifcmeiit  of  a  noeinr  of  the  policy 
mollis. 

The  application  waa  refuaed  by  Joyce,  who, 
iritkoat  expreseing  any  opinion  of  hie  own,  fol- 
loved a  previous  decision  of  Kelcewich,  J.  in  Be 
Bedman ;  WaHon  v.  Bedman  (85  L.  T.  Bep.  13 ; 
(1901)  2  Oh.  471),  in  which  he  followed  a  prior 
deoisHm  of  Fhillimore,  J.  in  Caddiek  t.  HighUm 
^  L.  T.  Bep.  527),  where  he  held  that  policue  of 
ttit  nature  oonld  only  be  aaunied  1;^  means  of 
DomiBatkm  nnder  the  Frimdly  Societies  Acts. 

The  plaintiff  s^vpealed. 

By  seet.  15  of  the  Friendly  Sooietiea  Act  1875 
Hisprorided; 

(8)  A  Bsmbar  of  a  sooistur  {otlier  thsa  a  liensTolsni 
■Misty  or  workiiiir  msn'i  olab),  not  befaif  nnder  fhs  sffe 
<f  tixteen  yean,  buj,  by  writhiK  luder  bis  bsad  deU> 
f«d  at  or  SMit  to  the  r^iitered  office  of  the  sooiety, 
nooiBste  an  j  person,  nob  being  aa  officer  oe  serrant  of 
the  aoaist7*  to  wbom  any  moneys  p^able  by  the  sooiety 
cm  the  death  of  snoh  member,  not  exoeeding  501.,  ehall 
be  paid  at  his  deoease,  and  may  from  time  to  time 
lendis  or  yarj  maeh  nominatloD  by  a  wxitiog  oader  hU 
Itadrinils^dslivendorsenti  and  cm  rsodTinf  satis- 
isefaiiy  proof  of  tbs  deatii  of  a  nmolnator,  tbs  sods^ 
■hsD  pay  to  the  nominee  the  amonni  due  to  the  deoeated 
sumbar,  not  exoeeding  the  inm  aforesaid.  (4)  X(  any 
member  of  a  sooie^.  entitled  from  tbe  fonds  tbenoC  to  a 
■am  not  exoeeding  502.,  dies  intestate  and  without  baTiag 
Bide  say  nostinatiou  nnder  this  Act  whioh  remains 
VBtefi^ed  at  his  death,  sooh  som  shall  be  psiyaUs, 
wittonfe  Isfeters  of  administraluHi,  to  tbs  person  who 
sipMvs  to  a  msiority  oC  the  trostess,  npon  sooh 
stidsBoe  aa  tbey  wmj  desm  satisCsottvy,  to  be  sntitlsd 
by  law  to  ceoeiTe  the  sane. 

P.O.  Zatorenee.  K.G.  and  Atuten-Cartmell  for 
the  appellant  — These  iwticies  can  prima  facie  be 
sad^^ed  in  the  ordinal^  way,  and  there  is  nothing 
in  me  Friendly  Societies  Acts  or  in  the  roles  of 
the  Bodety  to  take  away  the  right  to  assign  them. 
Tbe  fact  that  a  member  can  nominate  a  person 
to  receire  the  money  by  an  entry  in  tbe  books  of 
the  society  np  to  the  sum  of  50t.,  and  thus  save 
expense  and  stamp  duty,  does  not  take  away  the 
ordinary  right  to  assign  the  policy  in  the  nsnal 
ny.  The  power  to  nominate  is  a  privil^e  given 
to  members,  and  does  not  abrogate  the  ordinary 
Tu^t  to  assign.  There  is  nothing  in  the  Acts 
mich  prohibits  assignment  expressly  or  by  impU- 
eatun,  and  the  defendants  must  show  that  there 
is  snch  prohibition.  Farther,  an  assign  is  recog- 
^sed  faj  the  Acts.  They  referred  to 

its  Bogal  Livtr  Primdly  Boeiety,  56  L.  T.  Bep. 
817;  85Cb.Div.  332; 

{hiHikam  v.  Card,  7  Ex.  833  ; 

Be  IWean.  59  L.  T.  Bep.  712 ;  40  Ch.  Sir.  S ; 

Ashby  T.  Cottm,  59  L.  T.  Bsp.  821 :  !U  Q.  B.  Dir. 
401; 

BtmtMli  T.  Slater,  79  L.  T.  Bep.  384 ;  C1899)  2  Q.  B. 
45j 

10  Geo.  4.  e.  56,  b*.  2,  37 ; 

4  &  5  Will.  4,  0.  40,  a.  2 ; 

3  &  4  Yiot.  o.  73.  aa.  2,  3 ; 

9  A  10  Vict  o.  27,  a.  1,  lab-a.  4 ; 

23  Si  14  Tiot.  o.  115,  as.  2  (4),  12 ;  ' 

18  A  19  Tiet.  0.  63,  sa.  5.  9,  24,  37,  40  ; 

Friendly  Sooietiea  Aot  1875  (38  &.  39  Viot.  a.  60),  as.  4 

("Persona  claiming  throagb  a  member"),  8,  15 

(sBb-se.  ?,  4.  5,  8).  18  (aab-t.  1),  22. 30  (aab-a.  10) ; 
Fkisndly  Soi-ieties  Aet  1896  (59  A  60  Vict.  o.  25), 

ss.  S6,  67,  W,  106  ("  FatsoBS  ffl«.Ttiit"g  thiongh 

a  member  ") : 
Indnstrial  and  Provident  Societies  Aot  1876  (39  A  40 

Tiot.  c.  45),  s.  3. 
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HugheM,  K.C.  and  /.  M.  Gover  for  the  widow.— 
When  the  Act  of  1875  is  looked  at  in  the  light  of 
the  earlier  Acts,  it  is  clear  that  the  intention  was 
that  no  irrevocable  alienation  shonld  be  made 
wit^  rcKterence  to  sums  tinder  SQL  This  money 
is  not  in  the  pOBition  of  the  ordinary  pro- 
peity  of  tbe  assnred ;  it  is  a  fund  to  be  applied 
m  a  parUcnlar  way  only — namely,  in  accordance 
with  tihe  pTorincnu  of  the  Act  and  the  roles  of 
the  sooiety.  There  may  be  a  right  of  assiniment 
as  to  amounts  over  5w.  Seot.  8  of  the  Fditnea 
ot  InBoianoe  Aot  1867  (30  &  31  Tict  o.  144) 
shows  that  polioies  in  friendly  societies  cannot  be 
assigned. 

Younger,  K.O.  and  Jllfarl;  iiomer  for  the  trustees 

of  the  society. 

Williams,  L.J. — In  this  case  question 
really  raised  is  whether  or  not  a  policy  issued  by 
a  friendly  society  governed  by  the  Act  of  1875  is 
or  is  not  asaignable,  and  I  have  come  to  the  con- 
clusion that  it  is  assignable.  Where  a  policy  is 
taken  out  for  a  sum  of  money  which  is  payable  to 
the  member  who  takes  out  the  policy,  or  his 
personal  representative,  by  virtue  of  the  contract 
entered  into,  no  one  will  deny  for  a  moment  that 
such  a  sum  of  money,  prima  facie,  is  part  of  the 
propwtiy  of  the  member,  or  the  estate  ci  the 
deceaaed  member,  as  the  case  may  be.  Ther^ore 
we  most  find  something  in  the  Act  of  1875,  or  in 
the  rules  of  the  society,  whioh  prevents  ti^s  par- 
ticular property  having  this  orainaiy  incident  of 
property.  Now,  it  is  admitted  on  both  sides  that 
there  is  nothing  whatsoever  in  either  Act  of  Par- 
liament  or  the  roles  which  expressly  prevents  the 
moneys  payable  under  this  policy,  or  the  policy 
itself,  from  being  assignable.  If,  therefore,  the 
policy  Is  not  assignable  it  mast  be  from  some 
implication  arising  nnder  the  statute.  I  do  not 
propose  to  go  through  all  the  le^slation  upon  the 
snbiect  of  friendly  societies  pnor  to  1875,  or  to 
deal  with  the  arguments  that  Mr.  Lawrence  put 
forward,  based  upon  the  presence  in  these  Acta 
of  ParUament  of  words  and  phrases  which  seem 
to  recognise  the  rights  of  persona  not  members 
of  the  society,  claiming  tiirough  members  of  the 
society.  I  think  it  is  more  satisfactory  to  decide 
this  case  upon  the  interpretation  of  the  Aot  of 
1875,  and  really  only  one  sectwn  of  tiie  Act  ot 
1875  has  been  referred  to  from  which  it  could  be 
srgued  that  the  statute  takes  away  by  implica- 
tion the  power  to  assign  a  policy  issued  by  the 
society,  and  that  is  sect.  15,  sub-sect.  3.  That 
provioes :  "  A  member  ot  a  society  (other  than  a 
benevolent  society  or  working  men's  olub).  not 
bein^  under  the  age  of  sixt^n  years,  may,  by 
writing  under  his  hand  delivered  at  or  sent  to  the 
*«gistered  office  of  the  society,  nominate  any 
person,  not  being  an  officer  ot-  servant  of  the 
society,  to  whom  any  moneys  payable  by  the 
society  on  the  death  of  such  member,  not  exceed- 
ing 501.,  shall  be  paid  at  bis  deceaee,  and  may 
from  time  to  time  revoke  or  vary  such  nomination 
by  a  writing  under  his  hand  similarly  delivered  or 
sent ;  and  on  receiving  satisfactotr  proof  of  the 
death  ot  a  nominator,  the  sooiety  shall  pay  to  the 
nominee  the  amoont  doe  to  the  deceased  member, 
not  exceeding  the  sum  aforesaid."  It  is  said  one 
ought  to  draw  the  inference  from  that  provision 
that_  the  statute  intended  that  the  power  of 
nomination  thus  given  by  that  sub*8eotion  should 
be  the  only  mode  of  alienation  of  moner$L^under 
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a  p(diG7  iBsned  br  a  friendly  «oci^  govamed  by 
fbu  statute.  I  tbink  we  are  not  bonnd  to  draw 
any  snch  oonclnsion,  and  that  we  onght  not  to  draw 
it.  In  the  first  place,  sub-sect  3  is  apparoiUy 
intended  not  to  give  so  much  a  power  ox  aliena- 
tion aa  to  give  a  testamentary  power  of  dis- 
XKwition.  It  is  a  sub-section  which  enables  the 
nominator  to  nominate  a  person  to  whom  the 
moneys  arisinff  under  the  policy  shall  be  paid  at 
his  decease.  That  power  is  by  tiie  express  terms 
of  the  Act  of  Parliament  a  revocable  power,  but 
it  is  revocable  only  in  a  way  provided  by 
the  statute;  that  is  to  say,  by  deliTering 
'  a  particular  notice  to  the  society.  But  why 
is  it  suggested  that  this  sub-sect.  3  of  sect.  15 
takes  away  the  power  of  alienatitmP  It  is 
said  that  were  is  an  express  provision  in  tliis 
Act  ai  Parliament  that  the  money  slwll  be  paid 
in  acoordanoe  with  this  nomination  nnless  the 
nomination  has  been  revolced;  and  i^en  it  is 
said  that,  if  that  is  bo,  it  might  be  that  there  is 
outside  ^d  beside  the  nomination  an  assignment, 
possibly  an  assignment  for  value,  and  that,  having 
regard  to  the  imperative  words  of  ^ia  aub-seotion, 
the  money  must  be  psid  in  accordance  with  the 
Domination  unless  it  ia  revoked.  This  might  put 
the  nominator  in  a  position  whereby  he  oould 
revoke  a  previous  asaignment  for  value,  or  could 
defeat  the  claim  of  such  an  assi^ee.  I  do  not 
know  how  that  might  be.  It  is  said,  I  know, 
it  is  not  likely  that  the  Legislature  meant  to 
put  the  nominator  or  his  assignee  for  value  in 
such  a  poeition,  and  that  the  wa^  to  avoid  that 
is  to  read  aub-aect.  3  as  providing  one  express 
mode  of  alienation>  and  excluding  all  others; 
but.  as  I  have  alnndy  said,  this  question  as  to 
what  might  be  the  position  of  on  aswgnee  for 
value  as  agahist  a  nominee  dxM  not  really 
arise  in  this  case,  and  we  have  not  to  decide  it. 
As  far  as  my  decision  is  concerned,  I  must  be 
taken  to  decide  that,  whether  or  not  that  diffi- 
culty, or  that  hardship,  or  that  strange  position 
iromd  arise,  I  cannot  find  anfficient  in  the  Act 
of  I^liament  to  make  me  Bay  tbat  by  necessary 
implication  the  ordinary  incident  of  property  is 
taken  away.  I  think  that  the  policy  of  insur- 
ance, and  t^e  moneys  payable  under  it,  are 
assignable.  In  the  particular  case  we  have 
before  us,  the  policy  was  only  a  301.  policy  and 
there  was  no  nomination ;  and  for  t^at  reason  I 
decline  to  go  into  the  question  of  what  might 
be  the  state  of  tilings  if  iba  policy  had  been 
for  a  larger  som  thui  SOU,  and  there  had  been 
a  nomination  as  to  501.  and  a  snrplos  beyond. 
We  have  not  to  decide  that  question.  AU  we 
have  to  decide  now  is  in  the  case  of  a  policy  for 
301.,  there  being  no  nomination,  whether  or 
not  an  asaignment  executed  by  the  member  of 
the  aociety  who  took  out  the  policy  in  his  lifetime 
is  effective  to  transfer  to  the  assign  the  right  to 
this  301.,  or  whether  it  becomes  part  of  hia  general 
estate  ;  and  I  hold  that  it  is  effeotiva  to  transfer 
to  t^e  assign  that  policy  and  the  moneys  under 
it. 

KoHEB,  L.J. — I  agree.  Aa  my  Lord  has 
pointed  out,  the  policy  moneys  in  question  in 
this  application  are  prima  facie  assignable.  To 
make  them  non-assignable  you  must  find  some 
legislative  enactment  to  that  effect,  either  express 
or  arising  by  necessary  implication.  After  con* 
sidering  the  various  Acts  to  which  our  attention 
has  been  called,  I  can  find  no  such  legislatiTe 
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enactment.  HiM  case  is  really  governed  by  ib» 
Act  of  1875,  and.  far  from  finding  any  expreee 
enactment  in  that  Act  prohibiting  assignment 
there  are  expreasiona  uaed  in  that  Act,  and  pro* 
visions  in  it,  which  seem  to  me  to  militate  ^^insb 
the  idea  that  an  assignment  in  such  a  case  wa» 
not  recognised  by  the  Act.  There  is,  for  example, 
the  definition  in  aect.  4  of  the  Act.  That  section 
defines  "persons  claiming  through  a  member,"  and 
says  it  includes  "the  h^rs,  executors,  adminis- 
trators, and  assigns  of  a  member,  and  also  his 
nominees,  where  nomination  is  allowed."  The 
fact  that  in  that  definition  both  the  assigns  and 
the  nominees  are  put  together  seems  to  my  mind 
sufficient.  And  that  section  is  followed  up  by 
several  important  sections  whue  the  expression  £ 
have  referred  to  is  used ;  for  example,  in  sect  21^ 
sob-sect.  2,  which  gives  a  right  of  suing  the 
friendly  society  to  a  "  member,  or  person  daaming 
through  a  member."  It  provides  that  in  legal 
proceedings  "  which  may  be  brought  under  this 
Act  by  a  member  or  person  ciaimiug  througk 
a  member,"  the  society  may  be  sued  in  a  par- 
ticular way.  Now,  the  chiel  section  relied  on  b^ 
the  res^ndents  in  this  case  aa  supporting  their 
contention  is  sect.  15.  To  my  mind,  tbat  section 
may  one  of  these  days  give  rise  to  qnestiona 
of  some  difficulty  which  fortunately  do  not 
arise  on  this  appeal.  And  I  should  like 
to  keep  my  mind  free  to  decide  those  ques- 
tions when  they  come  before  us.  I  mean 
questions  which  may  arise  between  persons  nomi- 
nated under  this  section  by  a  memt>er  to  receive 
moneys  payable  on  his  death  and  the  express 
assigns  of  that  person  who  effected  the  polioy. 
Also  qnestions  of  tiiis  kind*  as  to  wbewer,  aa 
between  the  member  and  his  nominee,  tiiere 
might  not  be  provisions,  enforceable  on  bahalf  ol 
some  persons,  which  had  made  the  nominee  a 
trustee.  I  am  not  indicating  any  opinion  cme 
way  or  the  other.  I  only  say  tbat  these  ques- 
tions and  similar  qnestions  may  arise  and  may 
have  to  be  considered  hereafter.  In  the  case 
b^ore  us  there  is  no  nomination ;  the  membev 
baa  not  nominated  any  person  to  receive  these 
polioy  moneys,  so  that  the  question  is  whether 
there  is  anything  in  aect.  15,  snb-seot.  3,  which 
tends  to  show,  or  shows  by  necessary  implication 
for  there  is  nothing  express,  that,  in  a  case 
where  there  are  no  nominees  under  the  section, 
an  assign  for  value,  or  an  assign  from 
amonbw  m  his  lifetime,  should  have  no  legal 
position,  and  ooold  not  have  his  rights  in  any- 
way reoogntsed  or  enforced.  I  am  bound  to  say 
I  cannot  find  in  this  section  any  Such  neoaasary 
implication.  It  appears  to  me  that,  even  ^vins 
the  fullest  rights  to  the  nominees,  it  does  not 
follow  that  in  a  case  where  there  are  no  nomiueea 
there  should  not  be  a  right  to  assignment  and 
that  the  assigns  should  have  no  righcs  whatever. 
The  mere  fact  that  nominees  have  been  provided 
for  by  the  sub.  section  does  not,  in  my  opinion, 
justify  the  argument,  or  the  conclusion,  that  the 
Legislature  intended  that  no  other  persons 
claiming  through  a  member  should  be  recognised 
than  these  nominees.  It  may  well  be  when  such 
questions,  as  I  have  before  referred  to,  come  to  be 
considered  that  it  may  be  held  ^t  these  nominees 
are  really  only  in  the  nature  of  assigns — aasigiiB- 
claiming  under  what  is  equivalent  to  an  assign- 
ment which  is  revocable  in  a  particular  way ;  or 
that  they  are  in  the  position  only  of  ass^njs 
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ivlioM  potion,  nnlen  thnr  ponlimi  ia  revoked, 
is  oonoInriTe  as  between  fhem  and  the  soowbr. 
It  ma;  well  be  that  that  is  the  proper  view  to 
take ;  I  express  no  opinion  upon  it^  for»  as  I  have 
said,  it  doea  not  arise  here.  Bat  I  can  find 
nottdng  In  the  Act  of  1875,  even  assanung  that 
the  nominees  are  in  the  poeition  of  persons  who 
have  titles  for  all  purposes  whioh  n^ative,  when 
th^  do  exist,  the  rights  of  the  assigneeB  for 
value — even  assnming  that,  I  oan  find  nouiiDg  that 
jastifies  the  inference  that  when  there  are  no 
sDch  nominees  von  can  have  no  other  assignees  at 
aU.  I  should  Hke  to  say,  farter,  with  reference 
to  the  judgment  of  Phulimore,  J.  in  Caddiek  t. 
Highton  (ubi  fup],  to  which  our  attention  has 
been  called,  that  I  cannot  see  anvthing  in 
the  Policies  of  Assurance  Act  1867  which 
jnstifiea  the  conclnmm  that  Fhitlimore,  J.  came 
to  in  that  case.  All  that  the  Act  of  1867  did 
was  to  give  the  asaigneea  of  most  policies  the 
light  to  ane  tm  thoae  polituea  at  law.  It  excepted 
the  policies  of  snch  a  class  as  we  have  to 
conaiaer  on  this  appeal ;  but  it  appears  to  me 
that  might  have  beian,  becaase.  if  the  last- 
mentioned  policies  were  not  excepted,  it  might  have 
justified  thear^pment  that  those  policies  could  have 
been  sned  on  in  the  ordinary  way  without  being 
hampered  or  hindered  in  anv  way  in  the  ordinary 
courts  law ;  whereas  we  know  from  the  course 
of  legislation  on  the  subject  of  friendly  societies 
that  provisions  more  or  less  of  a  stringent 
character  have  been  made  to  settle  disputes  before 
special  tribunals,  and  I  need  not  say  now  that 
those  provisions  compel  disputes  to  be  settled  in 
a  special  way,  and  only  render  them  enforoeable 
in  special  cases.  But  it  may  well  be  tiiat  the 
L^ulatnre  in  pa8siI^;  the  Act  of  1867  did  not 
want  to  tiiTow  any  doubt  tm  the  ^oaoy  of  those 
proviaiona  in  the  case  of  pcdicies  of  the  kind  we 
ikave  to  consider  on  tiiis  appeal.  Lastly,  I  cannot 
find  anything  in  the  case  of  ^eitnstf  v.  alaier  {uhi 
np.)  which  would  justify  ns  in  allowing  the  con- 
tention of  the  respondents  on  this  appraL  And 
for  tiioae  reasons  I  agree  in  tiunkmg  that  the 
sppeal  should  be  allowM. 

Cozens-Habdt,  L  J. — I  agree.  This  is  really 
an  appeal  from  the  decisitHi  of  Phillimore,  J.  in 
.  Caddtek  v.  Highton  (ub»  svp.).  He  there  decided 
in  terms  that  policies  of  this  nature  cannot  be 
'  assigned ;  they  can  onlv  be  nominated ;  and 
unless  and  in  so  far  as  they  are  nominated  they 
vert  both  legally  and  beneficially  in  the  legu 
personal  representative  of  the  deceased  member. 
,In  order  to  establish  that,  it  is  important  to 
remember  bow  to  amroach  an  Act  like  the 
*  Fiimdly  Societies  Act  1875.  It  is  not  necessary 
to  find  any  danse  enabling  assignments  to  be 
made.  U  the  view  of  Phillimore,  J.  is  correct, 
you  must  find  some  worda  preventing  the  owner 
ct  the  property  from  disposmg  of  that  which  did 
cot  belong  to  anyone  elsa.  I  do  not  find  any  such 
words  in  this  Act.  I  will  not  go  through  the 
sections  my  learned  brothers  have  gone  tluvn^h, 
hat  I  will  refer  to  sect  18,  sub-seot.  1,  which 
seems  to  me  strong  to  show  as  to  this  Act 
that  the  owner  of  the  policy  can  deal  with 
it  as  part  of  his  property.  It  provides  a 
mode  in  which  the  fands  of  the  society  may  be 
invested,  and  the  Legislature  said,  in  effect,  that 
the  funds  of  this  society  ma^  be  lent  to  members 
on  personal  aecnritgr,  with  two  satiafaotoiy 
tnreties  to  the  amount  of  half  the  value  of  the 
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policy;  and  that  the  amount  due  on  the  loan  may 
be  deducted  from  the  policy  when  it  matnves. 
That  seems  to  me  consistent,  and  only  oonsiatent, 
with  a  view  that  this  polity  is  a  part  of  tlM  pro- 

Sirty  of  the  assared.  Then  reliance  is  placed  on 
mnett  v.  Slater  (tt&t  tap.) ;  but  that  case  when 
oaref  ally  considered  seems  to  me  to  be  a  strong 
authority  in  support  of  the  view  that  this  ia  pro- 
perty subject  to  assignment,  for  the  Lords 
Justices  there  held  that  although  so  long  as 
there  was  a  nominaMon  in  force  and  unrevoked 
the  will  of  the  assured  had  no  operation  on  the 
policy,  yet,  if  it  had  been  revoked,  the  policy 
would  have  formed  part  of  his  estate  and  been 
subject  to  his  dlspoeition  by  will.  We  are  not 
met  here  with  the  more  difficult  problem  Philli- 
more, J.  had  to  deal  with  of  assignment  for  value 
followed  by  nomination.  I  desire,  as  my  learned 
brothers  have,  to  keep  that  an  open  point.  Here 
there  was  nonomtnatum,  and  we  have  nothing  but 
the  policy,  the  asugnmoit,  and  tha  death  (rf  the 
insured,  and  I  have  no  donbt  tlie  assignment  was 
perfectly  good. 

[The  notion  was  treated  as  the  trial  et  the 
action,  and  an  order  was  made  declaring  the  right 
of  the  plaintiff  to  payment  of  the  policy  money.] 

Solicitors:  Pritehard,  JEngleJield,  and  Co., 
avents  for  J.  J.  Lambert,  Manchester;  £.  B. 
WheaiUy,  Ben,  and  DonuZ,  agents  for  Cohbett, 
Wheeler,  and  Cobheti,  Manehester ;  Bowel^ee, 
Baa^,  and  Co.,  agents  for  Bremner,  Bona,  and 
CorUtt,  Liverpool. 


HIGH  COURT  OF  JUSTICE. 

OHANOBBT  DITISION. 
Jan.  29  and  30. 
(Before  Faswxll,  J.) 
YouNo  AND  0THBB8   (Trustees  of  Frederick 
Young,  deceased)  v.  Stab  Omnibus  Gohpan  •£ 

LiHITBD.  (a) 

Bighi  of  toay—AUeged  extinguiehment  and  partial 
aboMlonment— Obstruction — Mandatory  injune- 
Hon  to  remove  obalruelion  refuted. 

The  plainHf*,  at  ovonere  of  certain  lande  ntuaie 
in  the  borough  of  Croydon,  hnown  as  Whitehoree^ 
lane,  had  a  right  ef  way  over  a  aWip  of  land 
10ft.  wide  on  adjoining  property  in  the  occupa-- 
tion  of  the  deftmdante. 

Some  years  before  action  brought,  the  plaintiffs 
erected  a  eummer-houae  which prqjeetea  over  the 
atrip  of  land  to  the  extent  of  2ft.  4m.  Before 
action  brought.  Vie  defendants  erected  a-nd  eight 
months  prior  to  the  date  of  the  writ  they  com- 
pleted the  erection  of  a  ttdble  on  the  strip  of 
land  which  obstructed  the  plaintive'  right  of 
way.  The  plainHffe  brought  an  action  (l)/or  a 
deetaration  (hat  they  were  enOUed  to  the  right 
of  way  ;  (2)  an  onUr  reguiring  the  defendants 
to  remors  the  buUdingi  m  question ;  (3)  for  an 
injunction  to  restrain  th^  defendante,  tA«tr 
80rran/s  and  agentt,  from  obstructing  the  plain' 
tiffs  and  fA«tr  tenant*,  and  the  agents  of  the 
plainti^s  and  their  lenanfs,  in  the  exercise  of 
such  nght  of  way. 

The  denndants  pleaded  extinguishment  or 
abandonment  bejore  action  brought. 

(■)  Beported  bj  W.  Valxntuk  Bua,  laq.,  BaniatM^LBw. 
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Held,  (1)  on  the  faeit,  that  the  plainHf$  had 
proved  their  titU  to  and  had  not  abandoned  or 
exHnpttiehed   fheir   right  of  way;  (2)  that 
partial   abandonment,  by  <A«  erwcfton  of  a 
eummer-houee  projecting  acroee  a  portion  of 
the  atrip  of  land  teas  not,  in  the  drettmttanees, 
euffieient  evidence  of  abandonment ;  that  the 
puxintiffawere  entitled  to  an  injunction  and  40<. 
damagee,  but  that,  owing  to  the  fact  that  the 
defendants'    obetructing     building    had  been 
completed  eight  monthe  before  aotion,  an  order 
for  ita  removal  could  not  be  made. 
Action  for — (l>  a  declaration  that  the  plaintifFs 
as  trustees  of  Frederick  Toang,  deceasecl.  and  as 
oiraers  of  certain  lands  in  the  borough  of  Croydon, 
and  known  aa  Whiteborse-lane,  were  entitled  to  a 
right  of  waj  over  certain  lands  in  the  occupation 
of  the  defendant  company  adjoining  the  land  of 
the  plaintiffs;  (2)  an  order  requiring  the  defen- 
dants to  ramore  certun  bnildings  hy  which  the 
«zerdBe  ol  Bach  right  oi  waj  is  obatooeted ;  and 
«(3)  for  an  injunction  to  restrain  the  defendiants, 
Hheir  Berrants  and  agents,  from  obstraoting  the 
j>lainti£b  and  th^r  temante,  and  the  agents  of 
ihe  plaintiifs  or  of  their  tenants,  in  the  exercise  of 
■such  right  of  way. 

Aooording  to  the  statement  of  claim,  bj  an 
iudentore  dated  the  19th  Aug.  1872,  and  made 
between  William  Bntley  and  William  Thomas 
Bugden  of  the  firat  part,  Jaraes  Young  of  the 
-second  part,  and  Frederick  Tonng  of  the  third 
part,  property  in  the  pariah  of  Croydon  abutting 
on  the  west  and  Bouth-wesfc  side  on  the  strip  of 
land  over  which  the  right  of  way  was  claimed, 
was  granted  and  paaaed  unto  Frederwk  Tonng, 
his  heirs  and  assigns. 

By  the  same  indenture  a  right  of  way  oTor  the 
strip  was  granted  to  Frederick  Yonng. 

The  defendant  company  at  the  time  of  aotion 
■brought  and  for  some  time  previously  had  been 
in  occupation  of  the  lands  adjoining  the  private 
voad,  and  in  or  about  Oct.  and  Kot.  1901  they 
erected  a  building  consisting  of  stables,  &o., 
ftartly  upon  their  own  land,  and  partly  upon  the 
strip  in  question,  over  which  the  plaintifEs,  as 
-executors  of  Frederiok  Young,  who  died  on  the 
.18bh  April  187^  fdaimed  to  have  an  easement  or 
right  of  way. 

The  plaintiffs  alleged  that  this  building  hin- 
dered their  enjoyment  of  the  right  of  way. 

The  defendants  by  Uieir  defence— (1)  denied  the 
plaintiffs'  title  to  the  right  of  wa^;  (2)  alleged 
tint  the  strip  over  vhidi  the  plaintiffs  claimed 
an  easement  nad  for  many  years  previously  been 
converted  into  and  used  as  gravel  pits,  and  that 
the  alteration  eo  caused  involved  an  extinction  of 
any  right  of  way;  (3)  that  upwards  of  thirty  years 
faaore  aotion  one  Alfred  Draper  (the  defendants* 
predecessor  in  title)  had  acquir^  possession  as 
tenant  thereof  of  (a)  the  house  and  garden  known 
as  Tew  Tree  Cottage,  Whitehorse-lane,  Croydon, 
adjoining  the  plaintiffs'  property;  and  (6)  the 
atrip  of  land  over  which  the  right  of  way  was 
claimed ;  that  the  defendants  or  their  prede< 
cesBors  had  enjoyed  nmntermpted  user  of  the 
premises  for  over  thirty  years,  and  the  plaintiffs' 
claim  was  barred  by  the  Statute  of  Limitations. 

Upjohn,  K.O.  (B.  C.  Glen  and  Bethune  with 
him;  for  the  plaintiffs,  having  opened  the  plfun- 
tiffs'  case  and  produced  the  deeds  showing  their 
title  to  the  right  of  way, 


Fabwbll,  J.  said  that  the  onns  was  on  the 
defendants  to  prove  extinction  or  abandonment. 
A  large  number  of  witnesses  were  called  on  both 
sides.  The  d^endants'  witnesses  proved  (inter 
alia)  that  some  years  before  actaon  brought,  a 
summer-honse  had  been  erected  on  the  plaintiffs* 
laud  which  projected  over  the  strip  of  land  to  a 
distance  of  2ft.  4in. 

Olen  unbmitted  that  the  plaintiffs  had  made  out 
their  title  to  the  right  of  way,  and  that  they  had 
never  expressly  abandoned  i^.  fFAEWELti,  J. — I 
am  with  yon  on  those  points.]  He  also  submitted 
that  the  plaintiffs  had  not  impliedly  abandoned 
their  right  of  way.  It  was  one  thing  not  to  assert 
an  intention  to  use  a  way,  and  another  to  assert 
an  intention  to  abandon  it.  The  defendants  must 
show  there  was  an  intention  on  the  part  of  the 
plaintiffs  to  abandon : 

Moore  v.  Rawtoa,  5  I).  A  R.  231 ;  3  B.  &  C.  332  : 
Ooak  V.  Ifayer  ef  Both,  18  L.  T.  Ssp.  123 ;  L.  Ssp. 
6  Eq.  678. 

Tlurty  years  of  non-user  were  held  not  to  be  suffi- 
cient evidence  of  intention  to  abandon.  He  aleo 
cited  on  this  point : 

/aiMM  V.  B^htnmn^  $8  L.  T.  Bsp.  539 ;  (1893) 
A.  C.  162 ) 

OrM«l«fr  V.  Ligbfowbr,  L.  2  Ch.  478 ;  36  L.  J. 
584,  Ch. ;  IS  W.  B.  801. 
He  submitted  that  the  plaintiffs  were  entitied  to 
a  mandatory  injunction  to  compel  the  defendants 
to  remove  the  building.  [Fabwell,  J. — There 
is  no  evidence  before  me  as  to  the  nature  of  the 
building  which  the  defendants  have  erected.]  It 
is  upon  the  defendants  to  show  that  the  building 
is  of  such  a  substantial  nature  that  it  would  be 
hardship  upon  them  to  have  to  pull  it  down. 
Here  d^y  is  not  fatal  to  the  grant  of  an  injunc- 
tion, if  no  mischief  ia  caused  thereby  to  the  defen- 
dant : 

Kflir  on  InjonotioaB,  p.  50. 
Where  a  mandatory  injunction  is  ssked  for,  the 
plaintiff  need  not  apply  for  an  interlocutory 
injunction  before  the  hearing : 

QaU  V.  Ahtot,  6  L.  T.  Bep.  852  ;  8  Jar.  8. 
987. 

The  correspondence  in  this  case  shows  that  the 
plaintiffs  did  not  know  their  rights  were  being 
interfered  with.  This  is  not  an  injury  that  can 
be  compensated  by  mere  damages. 

Smkine,  K.C.  (with  him  T.  i.  WiXkinem)  for 
the  defendants,  in  reply. — By  failing  to  make 
objection  to  the  defendant's  interference  with 
their  alleged  right  of  way  during  a  number  of 
years,  the  plaintiffs  induced  the  defendants  to 
believe  that  they  had  abandoned  their  right. 
Acts  done  by  the  defendants  and  acquiesced  in  by 
the  plaintiffs  are  as  important  as  i£  they  had  been 
done  by  the  pluntiffs  tnemselves : 

Stofcoe  T.  aingtra,  8  E.  ft  B.  31 ;  26  L.  J.  257,  Q. B.; 
3  Jor.  N.  8. 1256. 

The  plaintiffs  are  not  entitied  to  a  mandatory 
injunction  to  compel  the  defendants  to  pull  down 
a  building  completed  before  aotion  bronght,  where 
the  delay  was  caused  by  the  defendants  laches. 

Jan.  30.— Fabwbli,  J.— I  think  the  plaintiffs 
are  entitied  to  the  right  of  way  claimed  by  them, 
in  this  case.  It  is  clear  that  tJie  d^endanta'  pre- 
decessors in  title  pnrohated  the  land  in  qneetioa 
in  1879  subject  to  that  right.  Asa  defence  to  this 
action,  they  now  set  up  that  the  right  of  way  has 
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been  extingnisbed,  released,  or  sbuidoaied  hy  the 
plaintiflB.  In  order  to  eetablish  this  defence,  it 
iBiiecsnaiy  for  them  to  show  an  intention  to 
abandim  in  the  mind  of  the  owner  of  the  right  of 
vaj.  Thie  was  olearl^  established  in  the  case  of 
Moore  t.  Sawaon  which  has  been  referred  to  in 
the  course  of  the  arg;ament.  I  have  come  to  the 
eoncloaion  that  there  is  no  evidenoe  in  the  case 
before  me  to  jnetify  mj  finding  that  the  plaintiffs 
have  abandoned  their  right  of  way  leading  from 
Wbitefaorse-lane  to  the  gravel  pits  along  the 
stnp  between  Mrs.  Dra|>er*s  property  and  the 
plamiiffs'  own  land.  Thia  strip  has  been,  until 
quite  recently,  a  path  overgrown  with  grass,  &o., 
and  there  have  been  no  wb«»l  tracks  up  it  for  any 
diitanoe  f or  a  nnmfaer  of  yean.  Oct.  1900Uie 
drfsndaatB  bnilt  a  stable  across  the  ^th  over 
which  the  plaintdiEs  now  daim  tiinr  ngfat^  and 
tlus  is  the  canse  of  the  present  aouoo.  In 
rapport  of  their  argamenfc  ^t  the  right  has 
been  abandoned  the  defendants  allege  in  the  first 
place  that  agate  withalock  nponitwas  put  np  by 
the  plaintiffe*  predeoesaor.  I  find  as  a  fact  that 
this  waa  done  by  bim  in  pnrsnance  of  an  arrange- 
mentwith  Mrs.  Draper,  with  a  view  to  preventing 
tramps  having  aooess  to  the  ground  in  question. 
This  gate  waa  kept  locked  and  two  ke;^B  were 
kept,  one  by  each  party.  In  my  opinion  the 
mere  erection  of  a  gate  affords  no  saffloient 
eridmoe  of  abandonment.  It  was  further 
alleged  that  the  strip  of  land  in  qaeation  was 
from  time  to  time  choked  np  with  bongha  and 
brmehea  of  treaa,  bat  npon  thu  pc^nt  the  evidence 
bas  not  been  aatufaetory.  In  rariher  support  al 
tiui  ease,  the  defendaata  argne  that  br  building 
a  snmmeivhonse  many  years  ago  widen  projects 
for  a  distanee  of  2(t.  4in.  over  the  strip,  the 
plaintiffs  surrendered  their  right  of  way.  In 
my  view,  that  was  at  beat  only  a  partial  abcuidon* 
ment,  and  constitntes  no  defence  to  this  action. 
It  is  plain  to  my  mind  that  when  the  defendant 
company  purchased  this  land  they  knew  there 
was  a  right  of  way  vested  in  the  plaintiffs.  As 
pnrchaserB  they  took  what  they  could  get.  I 
therefore  find  against  the  defendants  upon  the 
question  of  abandonment,  but  Mr  Jenkins  has 
aigoed  that  on  the  authority  <^  Stokw  v.  Bingern 
(8  E.  k  B.  31)  extinguishment  of  an  easement 
is  a  matter  of  intention  and  that  intention  may  be 
infonred  from  the  conduct  of  the  party  claiming 
the  easement  In  that  case  Uartin,  B.  (at  p.  33) 
in  ramming  up  to  the  jrny  said :  **  Though  the 
person  entitled  to  a  right  might  not  really  have 
absadoned  his  right,  yet,  if  manifnted  snob 
an  aT^earance  of  having  abandoned  it  so  as  to 
induce  the  owner  of  the  adjoining  land  to  alter 
his  pontion  in  the  reasonable  belief  that  the  right 
vas  abandoned,  there  would  be  s  preclusion  as 
against  him  from  claimtng  theri^bt."  In  that 
case  the  plaintiff  owned  a  house  in  which  there 
were  ancient  lights,  but  his  predeoesaor  blocked 
them  up  and  t£ey  continue  blocked  np  for. 
nearly  twenty  years.  The  facte  aS.  the  present 
case  are  very  far  removed  from  these.  Moreover, 
it  seems  to  me  that  tliis  is  an  allegation  of 
estoppel  by  condnct,  which  is  not  pleaded  by  the 
defemdante  and  in  support  of  which  no  evidence 
has  been  lud  before  me.  I  cannot  therefore  say 
tbat  the  easement  has  been  eztingniBhed  uther 
etpreedy  or  implied  by  the  condnct  of  the 
phuntifis  The  qneelaon  renuuns  :  "  What  form 
ii  the  judgment  of  the  court  to  take. 
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plaintiffs  in  their  writ  and  plea^im;  olum  a 
oeolamtion  that  tb«y  are  owners  of  the  easement 
in  qneatioa,  a  mandatory  injnnotion  to  oompel 
tbe  defendants  to  remove  t^  staUe,  and  an  in- 
junction to  restrain  further  interference  with  their 
right  of  way.  No  evidence  of  damage  with  the 
exception  of  a  statement  by  Mr.  Duncan  Young 
"that  the  preservation  oE  this  right  is  importuit 
to  the  trustees,"  has  been  brought  before  me. 
As  to  whether  I  can  grant  a  mandatory  injunction 
it  is  important  to  observe  that  the  stable  had 
been  erected,  and  the  right  of  way  had  been 
thereby  interfered  with  for  eight  months  iMfore 
tbe  writ  was  issued.  No  evi&nce  waa  called  to 
prove  that  there  had  been  complaints  nor  do  any 
such  complaints  appear  upon  the  corrcwpondeuoe. 
It  is  a  rule  of  this  court  that  the  onus  is  upon  the 
plutttifh  to  {^ve  reason  for  delay.  It  was  there* 
fore  for  them  to  allege  in  their  pleadings  and  to- 
give  sufficient  reasons  for  their  delay  in  aeeking 
a  remedy.  Further,  I  am  unwilling  to  order  the- 
building  to  be  pulled  down,  aa  I  oannot  see  that  it . 
will  do  the  plamtiffs  any  material  injury.  As  I 
am  in  tbe  dark  a«  to  the  quantum  of  damagee,  I 
award  the  plaintiffs  408.  and  costs,  ana  ai^ 
injunction  to  restrain  furtiier  interference  with 
their  right  of  way.  ^.^^^  ^  ^^^^ 

Solicitors  :  A.  Sunt,  for  Roohe  and  J>e  la 
Combe,  Westerham  ;  Hickt^  Davis^  and  Buni. 


Oct.  31,  Nov.  1,  Dec.  12, 1901,  and  Jan.  22. 1903. 
(Before  Joyce,  J.) 
Be  HABaREAVKS;  Harobeaves  v.  Hab- 

OKEAVES.  (a) 

WiU — Qi/i  of  income  of  retidue  io  children  for  life 
ntifject  to  annuity  to  loidow — Death  of  widoW' 
— Adoancee — Hotchpot — Interest  on  advancea. 

A  teetator  by  hie  will  and  codicil,  dated  the  Sth 
May  1880  and  the  mh  July  1882  retpecHvely, 
after  giving  certain  legaeiee,  devteed  and 
bequecuhed  hie  rettduary  eetate  to  trueteee  upon 
truet  to  pay  out  of  the  income  thereof  the 
annual  eum  of  20001.  to  hie  widow  during  her 
life  and,  eubject  thereto;  to  divide  the  reeiduaryf 
eetate  into  a»  many  eharee  as  there  should  be- 
ehiUdre%  living  at  hi*  death,  and  to  pay  the 
onnitaZ  tneome  tff  eueh  eharee  to  his  ehUdren ; 
and  then  upon  trusts  therein  eiqmeeed.  The  tes- 
tator provided  that,  as  to  certain  advaneee  already 
made  to  some  of  hie  chiUhren,  and  as  to  any 
future  advances  io  his  chUdrm  aeceeding  at 
any  one  time  the  eum  of  lOOQl.,  these  advances 
should  he  treated  as  capital  of  the  original 
shares,  and  be  brought  into  hotchpot  and 
accounted  for  accordingly. 

The  testator  died  on  the  3rd  July  1887,  and  left 
surviving  him  eia  children ;  of  whom  three  haA 
received  advances,  and  three  itad  not. 

The  widow  died  in  March  1900. 

Held,  that,in  bringing  the  advances intohotehpot for 
the  purpose  of  deUrmining  the  respective  shares 
of  the  six  children,  the  shares  of  the  advanced 
children  must  re^ctively  be  debited  v>ith  4  per 
cent,  on  the  amount  of  their  reepecHve  advances 
from  the  teetator'a  death  down  io  the  time  when 
the  eetate  ought,  or  should  he  deemed,  <o  have 
been  divided.  

(s)  BepgrM     SroNiT  Datit,  Esq.,  BuTlst«>M-L»w 
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Bt  his  will,  dated  the  5th  Maj  1880,  <^  testator. 
Heniy  Hargreaves,  after  giTing  oertain  l^acies, 
bequeathed  the  snm  of  70wl.  stock  to  his  trustees 
upon  trust  to  pay  the  annual  inoome  thereof  to 
his  son  Henry  Percy  Harareaves,  and  then  upon 
the  trusts  therein  declared  for  the  benefit  of  the 
cluldren  and  wife  of  Henry  Percy  Hargreaves ; 
and  the  testator  declared  that  this  provision  was 
intended  to  be  in  addition  to  the  sum  of  12,0002. 
which  he  had  already  advanced  to  Henry  Percy 
Hargreaves  and  in  addition  to  any  other  sums 
whiw  he  might  advance  to  him  in  his  lif^me, 
nnlms  he  should  hy  vriiing  direet  the  (Kmtrary, 
and  that  the  sum  of  12,0001.  and  any  farther 
advances  should  not  be  brought  into  hotohpot  by 
his  said  son  in  oalcnlating  the  sam  thereinbefore 
bequeathed  to  trustees  for  his  benefit  and  the 
benefit  of  his  children  and  wife  as  aforesaid.  And 
testator  devised  all  the  real  estate  and  be* 
queathed  all  the  residue  of  the  personal  estate,  of 
or  to  which  he  should  be  seised,  possessed,  or 
entitled,  at  his  death,  unto  his  trustees  upontxust 
that  his  trustees  should  permit  each  part  of  the 
same  as  they  should  think  fit  to  remain  in  its 
then  state  or  upon  the  investmente  existing  at  liis 
death  for  such  period  as  they  should  think  proper, 
and  should  as  soon  as  conveniently  might  be 
after  his  death  collect  and  get  in  all  mon^s  which 
should  belong  or  be  doe  to  him,  and  should  sell 
and  dispose  of  and  convert  into  money  all  such 
paits  oi  his  real  and  residuary  personal  estate  aa 
should  not  consist  (rf  money  or  of  real  estate  or 
investmente  which  tliey  shomd  think  fit  to  retain 
■as  aforesaid  until  the  sale  of  such  real  estete  or 
the  variation  of  such  investmente  under  the 
truste  of  his  will,  and  should  out  of  tLe  moneys 
which  should  belong  to  him  at  his  death  and 
the  moneys  which  should  arise  from  an^  such 
•sale,  disposition,  or  oonversion,  as  aforesaid,  pay 
his  funeral  and  testamentary  expenses  and  the 
pecuniary  legacies  bequeathed  by  that  his  will  or 
■any  oodicnl  hereto ;  and  should  stand  possessed 
of  the  then  residue  upon  the  truste  thereinafter 
declared. 

The  teatetor,  after  giving  directions  as  to  the 
sale  of  his  real  and  residuary  personal  estate,  and 
as  to  the  investment  of  the  trust  funds,  and 
direding  that  the  inoome  of  the  nnoonverted 
estate  until  Ite  oonvaruon  ahonld  be  disposed  <rf 
fai  tba  same  manner  aa  the  oonvertea  estete, 
declared  that  his  tmsteee  should  stand  possessed 
of  his  residuary  trust  mon^s  and  of  the  stocks, 
iands,  shares,  and  securities  from  time  to  time 
representing  the  same,  and  the  annual  inoome 
thereof,  upon  trust  out  of  the  income  to  pay 
certain  annmties,  and  upon  trust  out  of  the 
income  to  pay  the  ftnptn>.1  sum  of  20002.  unto  his 
wife  during  tier  life  until  she  should  marry  or 
until  the  happening  of  two  certain  evente  should 
not  have  happened,  and  upon  truat  to  divide  the 
same  into  as  many  shares  as  there  should  be 
children  of  his  who  should  be  living  at  his  death, 
or  should  have  died  in  his  lifetime  leaving  children 
living  at  his  death,  or  bom  in  due  time  aftor- 
warcu,  other  than  his  son  Henry  Percy  Har- 
greaves, who  was  theronbefore  provided  for,  and 
to  pay  the  annual  inoome  of  suon  shares  unto  his 
children  other  than  Henry  Percy  Hai^reaves ; 
and  then  npcm  oertun  truste'tberein  expressed,  in 
favour  of  the  children  and  wife  of  hts  son  George 
Hamilton  Hargreaves,  and  in  favour  of  too 
children  and  hnsbands  of  his  daughters. 
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After  reciting  that  on  the  marriage  of  his 
daughter  Alioe  Hargreaves  he  had  settled  the 
sum  of  12,0001.  stock  on  her.  and  had  advanced 
to  his  son  Greorge  Hamilton  Hai^p*eaTes  iha  sum 
of  60002.  to  set  him  up  in  business,  the  testator 
then  declared  that  those  sums  respecdvely  should 
be  treated  as  part  of  the  capital  of  the  original 
shares,  the  annual  income  of  which  was  theron- 
before  directed  to  be  paid  or  applied  to  or  for  the 
bmefit  of  Alioe  Ifackenzie  ana  Geoi^  Hamilton 
Hat«rM^>  w>d  in  fixing  the  amount  td  snob 
original  share  the  same  anma  xeepeotively  shonld 
be  brought  into  hotehpot  and  aoconnted  for 
accordingly — and  for  that  purpose  he  cUrectod  at 
what  amounte  they  were  to  oe  taken.  The  testator 
tiien  provided  ana  declared  that  if  he  should 
there^er  during  hia  lifetime  advanoe  or  covoumt 
to  advance  any  sum  or  snms  exceeding  at  any 
one  time  the  snm  of  10002.  sterling  or  any  stocks, 
funds,  shares,  or  securities,  of  that  value  on  the 
marriage  of  his  son  George  Hamilton  Hargreavee, 
or  for  his  further  preferment  or  advancement  in 
the  world,  on  the  marriage  of  any  of  his  daughters 
(including  any  future  marrifwe  of  his  daughter 
Alioe  Mackenzie),  or  for  uie  preferment  or 
advancement  in  the  world  of  any  daughter,  then 
and  in  such  case,  unless  he  shonld  by  any  writing 
in  his  liteUme  or  by  any  oodicU  thereto  declare 
the  oontraTj*  the  sum  or  sums  ao  advanoed  or 
covenanted  to  be  advanced  shonld  be  treated 
an  part  td  the  oapital  of  the  orinnal  share,  the 
aonnal  inoome  of  which  waa  thereinbefore  direoted 
to  be  paid  or  applied  to  or  for  the  benefit  of  such 
son  or  daughter,  and  in  fixing  the  amount  of  sncfa- 
original  share  the  same  snm  or  sums  should  be 
brought  into  hotehpot  and  aooonnt^  for  accord* 
inglr;  and  for  that  purpose  any  such  stocks, 
funds,  or  securities  should  be  treated  as  of  the 
value  thereof  at  the  avera^  price  of  the  day  on 
the  day  of  hia  death. 

By  a  codicil, 'dated  the  12th  July  1882,  the 
testator,  after  reciting  that  he  was  desirous  of 
putting  all  his  sons  and  daughters  on  an  equal 
footing  in  regard  to  the  distribation  of  his  pro- 
perty, revoked  the  bequest  in  his  will  contained 
of  70002.  stock  in  favour  of  his  son  Henry  Percy 
Hat^rreaves,  and  alao  the  direction  that  nnlees  ne 
shoiud  otherwise  direofe  the  oontraxy  tiie  anm 
of  12,0001.  and  any  farther  advanoee  should  not 
be  Inouf^t  into  hotohpot ;  and  thereby  declared 
and  direoted  that  the  words  in  his  willdeolarinfr 
the  tniats  upon  which  the  trustees  of  his  will 
were  to  hold,  divide,  and  distribute  his  said  resi- 
dtuuy  estete,  and  the  stocks,  funds,  shares,  and 
securities  from  time  to  time  representing  the 
same  and  the  annual  income  thereof,  should  be 
read  as  if  the  words  "other  than  my  said  son 
Henry  Percy  Hai^reaves  "  had  been  omitted. 

The  testetor  died  on  the  3rd  July  1887,  and 
left  surviving  him  six  children — viz.,  Henry  Percy 
Hai^^reaves,  George  Hamilton  Hargreaves,  and 
Alice  Mackenzie,  and  three  other  daughters  who 
had  not  received  advances. 

On  or  aboat  the  3rd  Jan.  1889  the  value  of  the 
testetor's  estate  was  ascertained  to  be  about 
137,7502.,  and  the  investmente  in  the  names  of 
the  trustees  consisted  prin<npally^  of  railway  ordi- 
nary shares  and  one  sum  of  railway  preference 
stock,  all  of  which  were  taken  at  the  ralnea&fc 
which  they  were  valued  for  probate^  and  the  sum 
of  55001.  secured  on  mortgage,  wMoh  waa  then 
valaed  at  15002.,  but  which  was  subsequently  (in 
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April  1882)  paid  in  fall ;  all  of  vhiofa  were  inTBrt* 
mmtB  eziatuig  at  thA  date  ot  the  deatti  of  the 

tMtator. 

Tha  widow  died  in  March  1900. 

In  brining  the  eams  advanced  to  children  of 
the  tMtator  into  hotchpot  for  the  parpose  of  dis- 
tributinff  the  income  of  the  testator's  estate,  the 
trostees  nad  added  to  saoh  advanoed  nitns  interest 
ufrom  the  date  of  the  testator's  death  according 
to  the  arerage  rate  of  income  on  the  whole  estate ; 
and  this  interest  had  flactoated  between  S  and  5 
pn-oant. 

The  qnestums  rused  on  the  present  snrnmons 
vara  u  foUowi ;  (1)  Whetho"  under  the  provi- 
nooa  contained  in  the  will  and  oodioils  of  the 
testator  Henry  HargreaTest  the  plaintilt  Hmitj 
Faroy  HargreaTes.  and  other  advanced  children 
of  the  testator  were  Uable  to  pay  interest  on  the 
adTaooea  made  to  them  reapeotivaly  br  their 
fatiier  in  hia  lifetime,  or  on  some  and  what  per- 
tions  of  anoh  advances,  and,  if  so,  whether  aaoh 
interest  should  have  been  paid  at  a  rate  varying 
according  to  the  actaal  income  derived  from  the 
invastments  for  the  time  being  repreaenting  the 
naidaaiT  estate  of  the  testator,  or  at  a  fixed 
rate,  and,  if  at  a  fixed  rate,  what  anoh  rate  shoald 
have  been  ;  (2)  whether,  if  intereat  was  pro- 
periy  payable  on  such  advances  or  on  porttona 
of  anoh  advances,  from  which  date  or  dates 
it  should  have  been  oalcnlated ;  (3)  whether  the 
aoooottta  kept  by  tbe  tmateea  had  hitherto  been 
kept  npon  a  proper  basis,  and,  if  not,  in  what 
reqwct  titaj  wereenoneoaa,  and  how  th^  ahoold 
now  be  leoofied  and  be  framed  in  f  ntnre,  and  for 
vhrt  period  tiie  plaintifE  was  entitled  to  reqoire 
tbe  pastaooonnts  to  be  rectified. 

8amp»on  for  the  traateee. 

Younger,  £.C.  and  Vaughan  Sawkitu  for  the 
advanced  children. 

Sughea,  K.G.  and  Brinton  for  the  nnadvanoed 
children. 

The  aignments  ot  the  learned  oounael  are 
ntani  to  in  hia  Lordehip's  jadgment. 

Cur.  adv.  vuU. 

JoTCB,  J.  (after  referring  to  the  will,  con- 
tinned :)— Now,  considerable  advaneea  have  been 
made  to  some  of  tiie  ohildrea,  and  to  one  par- 
tietdarly,  a  Hr.  George  Harsreaves ;  I  think  it  is 
a  *arr  urge  amount.  But  there  was  no  loaa  to 
any  ^dld  creating  a  debt  The  will  contains  no 
expreaa  Erection  as  to  interest,  bat  only  that  in 
fixmg  the  amonnt  of  the  children's  shares  tiie 
adTances  shall  be  brought  into  hotchpot  and 
aecotmted  for  acoordingly.  There  being  no  loan 
to  any  child,  there  cannot  an^  peraonal  liability 
to  repay  capital  or  to  pay  interest,  but  the 
amount  of  each  advance  has  to  be  added  for  the 
puipoaea  of  computation  and  debited  against  tbe 
chare  of  the  advanced  children  in  order  to  prodoce 
equality.  A  considerable  annuity  is  given  to  the 
widow,  but  there  ia  no  special  or  espress  provision 
for  division  of  tbe  surplus  income  during  the  snb- 
dstenoe  of  this  annmty;  merely  a  direction  to 
hring  tin  advanoea  into  hotchpot  vdththe  expres- 
don  of  tiie  testator's  desire  in  the  codicil  that  his 
diildien  ahonld  be  placed  upon  an  equal  footiI^^. 
The  reridne  bcdi^  divisible  among  the  children 
equally,  subject  to  the  proviaion  as  to  hotchpot, 
it  was  contended  <m  (me  hand  that  intraest 
ought  to  be  debited  <m  advances  at  the  same  rate 
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par  cent,  as  the  income  had  actually  aoomed  on 
the  teetator'a  eatate  aince  his  deoeaae,  or  rather, 
on  the  eatimated  value  of  the  net  reaidnary  eatate 
at  that  time.  For  this,  however,  no  precedent 
waa  produced  or  authority  cited.  On  tbe  other 
hand,  it  waa  contended  that  the  intereat  to  be 
debited  in  reepect  of  the  advanoea  ought  not  to  be 
at  a  higher  rate  than  3  per  cent.,  having  regard  to 
the  deoiaiona  in  Re  Cfoodenough;  SiarUmd  v. 
WiUiami  (73  L.  T.  Bep.  152 ;  (1895)  2  Ch.  537) ; 
BowU*  V.  B«66  (82  L.  T.  Bep.  633  ;  (1900)  2  Oh. 
107);  and  eapeoiimy  Be  Ltmherti  Moore  t. 
MiddUim  (76  L.  T.  Bep.  752;  (1897)  2  Oh.  169). 

a  simple  oaee  where  there  are  no  apet&U, 
oironmstanoea  and  the  net  reiddoe  ia  diviaible  at 
<moe,  it  ordinarily  takes  some  considerable  time 
(oftm  more  than  a  twelvemonth)  to  get  in  and 
realise  the  assets,  dischaive  the  liabilities,  and 
have  the  net  reaidae  ready  tor  actaal  diatribntion. 
Saoh  net  rendae  is  praotically  always  derived  in 
part  from  interest  or  income;  it  may  be  the 
profits  of  tlie  trade  or  baaineaa  received  or 
accrued  in  the  intermediate  period  since  the 
testator's  decease.  It  ia  obvioua,  therefore,  that 
if  such  reaidue  were  thm  equally  divided,  the 
shares  of  advanced  children  being  merely  debited 
with  the  capital  amount  of  the  advanoea  without 
intereat,  an  advanced  child  woold  be  receiving  a 
larger  ahara  ol  the  income  aoorued  since  the 
teetator'a  deoeaae  than  he  waa  jastiy  entitled  to. 
In  order  to  pverait  this,  either  intweet  must  as 
from  the  death  be  oharged  or  debited  in  aooonnt 
agunst  tiie  advanoee ;  or  it  must  be  asoertuned 
pretdeely  how  much  of  the  distributable  net 
reaidue  oi^ht  to  be  conaidered  aa  eapi^  or 
corpus  of  the  estate  as  at  the  death,  and  how 
much  income,  tliia  income  being  proportioned 
among  the  children  in  proportion  to  tiuar  aharea 
of  the  capitel  which  prodaced  it,  regard  b^g  had 
to  the  amount  of  the  advanoea  reo^ved  by  the 
advanced  children.  At  first  sight  it  wonld  appear 
to  be  a  plaoaihle  theory  t^t  under  ordinary 
ciroumstanoea  the  same  rate  of  intereat  should 
be  debited  in  respect  of  the  advances  aa  the  estate 
had  produced,  but  if  no  income, .  oir  only  a  low 
rate  of  income,  had  acoraed  on  tbe  estate,  it 
would  be  eaid,  and  with  acme  reason,  that  the 
advanoad  ofalldren,  having  reemved  portions  of' 
thdr  aharea  in  advance,  ought  to  be  delnted  in 
'  respect  thereof  with  intwest  at  an  ordinary  rate, ' 
they  having  all  the  time  had  the  nse  and  benefit 
.  of  the  sums  advanced.  I  do  not  think  that  the ' 
rate  of  income  which  can  now  be  obtained  upon 
an  inveatment  in  Government  stock  or  troat 
aeourtiea  haa  really  much,  if  anything,  to  do  with 
the  question  of  tbe  rate  to  be  ciuLrged  or  debited 
in  respect  of  advancea  for  the  period  immediately 
anbsequent  to  the  teatator's  decease.  It  appears 
to  me  that  the  praotioe  has  been  established  of 
debiting  advanced  children  with  interest  at  the 
rate  of  4  per  oeat.  on  their  respective  advances 
from  the  date  of  the  testator's  death,  without 
entering  into  any  calculation  or  apportionment  of 
what  part  of  the  reaidue  that  finally  cornea  to  be 
divided  ia  derived  from  income  accrued  aince  the 
teetator'a  deoeaae,  and  what  part  onght  to  be 
takaa  to  be  the  capital  value  of  tiie  net  reaidue 
at  the  time  cl  his  death.  The  determination  of 
this  last  amonnt  milst,  at  all  events  before  the 
assets  are  finally  realiaed,  be  alwaya  more  or  lees 
a  matter  of  eneaa  work.  For  instance  in  the 
present  case  I  observe  in  par.  9  of  the  prindpal 
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affidanfc,  tha,t  of  Mr.  Henry  Percy  Hargreavea, 
that  the  estate  oompriBed  a  satn  of  5500Z.  seoared 
on  mortgage  which  wan  ralaed  on  the  3rd  Jan. 
1889 — think  that  ie  eif?hteen  months  after  the 
testator's  death — at  1500!.  whereas  it  was  subse- 
qnoitl^pfud  in  full.  Again,  if  the  estate  includes 
a  foosiness  whioh  has  to  be  disposed  of,  it  is 
impossible  to  saj,  with  any  d^p^  of  certainty, 
what  that  may  be  worth  before  actual  realisa- 
tion. Upon  the  whole,  I  see  no  snfScient 
reason  why  I  should  not  in  the  present  case 
follow  what  I  «Huider  to  be  the  orcunary  role  aa 
eetablished  by  the  antharities,  and  hold  that  the 
rate  of  interest  to  be  debited  from  the  testator'e 
deoeoae*  if  and  so  far  aa  interest  be  debited,  shall 
be  at  tiiB  rata  of  4  per  cent.  As  I  have  said 
alrrady,  I  do  not  think  that  the  rate  of  interest 
at  whioh  money  can  now  be  invested  in  Gorem- 
ment  stock,  or  upon  trust  securities,  has  much  to 
do  with  it,  though  it  was  material  in  the  oases 
that  the  conrt  was  ocmsidering,  in  Be  Qoodenough ; 
Marland  t.  WUHaniB  (ubi  sup.)  and  in  BowUs  t. 
Bebb  {ubi  sup.).  Nor  do  I  think  that  Stirling, 
L.J.  in  Be  Lamb^t;  Moore  t.  Middleton  (ubi 
sup.)  did  decide,  or  intended  to  decide,  that  the 
rate  of  interest  to  be  debited  on  advances  between 
the  death  of  the  testator  and  the  period  of  actual 
distribnfuon  was  to  be  3  instead  of  4  per  cent,  as 
formerlv,  whatever  it  ought  to  be  at  a  later  date, 
when  the  rest  of  the  estate  is  invested  in  trust 
securities.  It  has  been  decided  in  Be  Beet ;  Beet 
T.  Georae  (41  L.  T.  Rep.  241;  17  Ch.  Bit.  701) 
that  when  tiie  entivs  eetato  was  by  the  will  {pveai 
to  the  testator's  widow  for  her  lifo,  interest  is  to 
be  chaived  or  debited  on  advances,  not  from  the 
death  of  the  testator,  bnt  only  from  the  determi- 
naiioTi  of  the  life  interest,  that  being  the  nominal 
period  of  distribution.  Bnt  it  ^ill,  I  think, 
remains  to  be  determined  what  is  to  be  done  in 
respect  of  delnUng.the  interest  when  a  portion 
only,  but  a  considerable  portion,  of  the  estate  is 
given  to  someone  for  life,  so  that  only  a  partial 
distzribution,  if  anr,  can  be  made  at  t^e  testator's 
decease,  and  the  snare  under  such  partial  distri- 
bution <^  any  advanced  children  m  the  estate 
available  for  distribution  with  the  advances  added 
for  the  purposes  of  computation  is  less  than  the 
amount  of  the  advances.  This,  after  all,  is,  I 
think,  rather  a  problem  for  an  aotnaiT  than  a 
l^;al  qnestion.  Ur.  Yaughaa  Hawkins  nas  sog- 
gMtea  a  the^  as  to  what  ot^ht  to  be  done  m 
moh  a  case.  Her^  however,  no  part  of  the  corpus 
of  the  estate  is  directed  to  be  set  aside,  or  is  really 
given  to  the  widow  or  anyone  for  life,  but  an 
annuity  is  given  out  of  the  actual  income.  Upon 
onuideration,  though  the  argument  addressed  to 
me  1^  Hr.  Yaughan  Hawkins  will  in  my  opinion 
be  well  worthy  of  consideration  when  such  a  case 
happens  as  I  have  just  now  mentioned,  I  do  not 
thmlc  that  the  schemes  which  he  proposes  ought  to 
be  adopted  in  the  present  case.  The  testator  died 
as  far  back  as  l£e  3rd  July  1887.  There  has 
not  been  any  actual  division  of  corpns  during  the 
lifetime  of  the  widow,  who  died  in  March  1900. 
At  one  time  I  was  disposed  to  think  tiiat  a  fair 
and  equitable  mode  of  dealing  with  the  estate 
woold  hsve  been  to  treat  t^  annuity  as  a  legaaj, 
to  deUt  each  advanced  child  with  4  per  oemt. 
interest  on  the  advance  from  the  deuh  ct  the 
testator  until  such  time  as  the  aaaeta  were  com* 
pl«tftly  realiaedt  the  lialnlities  ^achar^ed,  and  tiie 
net  Tfludne  invetted  or  ready  for  inTesbnenti 
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and  then  to  ascertain  the  amount  of  each  child's 
shiire  in  such  residue,  but  after  first  deduoti3ig 
therefrom  the  capital  value  of  the  annuity  as  if  it 
had  been  a  l^^y  to  be  paid,  and,  of  course, 
having  regard  in  the  division  of  the  amount  of 
the  advances  in  the  usual  way.  The  annuitant 
being  now  dead,  there  would  be  no  difficulty  in 
ascertaining  what  was  the  capital  value  of  the 
annuity  claimed,  I  suppose,  upon  the  3  per  cent, 
table,  or  the  amount,  or  the  proportionate  values 
of  the  shares  of  the  several  children,  and  an 
actuary  or  accountant  could  calculate  what 
income  the  several  children  would  reroeotively  have 
been  fmtatled  to  reoein,  if  this  mode  oi  proceed- 
ing that  I  have  just  described  had  been  adopted. 
"So  one  has  suggested  to  me  such  a  schwne  a» 
this,  and  it  has  not  been  discussed  or  considered. 
I  am  of  opinion,  and  decide,  that  the  shares  of 
advanced  children  must  respectively  be  debited 
mth  4  per  cent,  on  the  amount  of  their  respective 
advances  from  the  testatw's  death  down  to  the 
time  when  the  estate  ought  to  have  been,  or 
should  be  deemed  to  have  been,  divided,  leaving 
open  for  the  present  the  question  when  that  was, 
and  whether  the  interest  (if  any)  to  be  debited  at 
a  later  date  upon  the  advances,  should  be  at  a 
lower  rate.  I  also  decide  that  I  am  unable  to 
accept  the  scheme  of  distribution  proposed  by 
Mr.  Yaughan  Hawkins.  How  far  the  past  division 
of  income  can  now  be  revised  and  rttidjustments 
made  remuns  to  be  decided,  and  hae  not  jret  been 
argued.  It  there  is  to  be  a  general  £viuon  and 
readjnstoient  I  leave  opea  for  future  decdrifm  fbe 
question  upon  what  precise  basis  that  is  to  be 
made,  subject,  however,  to  what  I  have  stated 
that  I  now  dedde.  Therefore,  I  do  now  decode  tbat 
to  a  certain  extent  the  debitii^;  has  been  wnmi^ ; 
that  is  to  say,  that  from  some  time  or  other  it  i» 
to  be  4  per  cent. 

Solicitors  for  trustees,  Howard,  WooUey,  and  Co. 

SolicitOTB  for  advanced  children,  Cheeton  and 
Sons. 

Solicitors  for  nuadvanoed  children,  Ckeeier, 
Broome,  and  <?rt^^«. 


Friday,  Jan.  24. 
(Before  Eadt,  J.) 
Be  NoBBis.  (a) 
Coite — Conveyancing — Taxation — Solicitor  mort- 
gagee— Negotiation  fee — General  Order  under 
Solicitore'  Bemnruration  Aot  1881  (44  £45  Vict, 
c.  44),  tehed.  1,  pari  \,  r.  11 — Mortgagee*' 
Legal  CotU  Act  1895  (58  £  59  Viet.  c.  25),  «.  2. 

A  eolicitor  practising  alone  and  not  in  -j^artner- 
thip,  acting  for  a  clieni  dssirous  of  eeUxng  pro- 
perty  mortgaged  to  a  bank,  advanced  out  of  hi» 
own  moneys  to  his  client  thesum  required  fopoy 
off  the  mortgage  on  the  property,  whiek  was  then, 
reeonveyed  to  the  elieni,  who  executed  a  mori- 
gage  <ff  ^property  to  the  solieitor  to  secure  Him 
advance. 

In  hit  biU  of  costs  ddivered  to  his  client  the  soli- 
citor  charged  the  scale  fee  for  negotiating  the 
loan,  which  fee  was  disallowed  on  taxation  on 
the  ground  that  the  uolidtor  rnaking  the  advance 
could  not  negotiate  with  himself. 

On  a  summons  by  the  solteifor  to  vary  the  taxing 
mosfsr's  certificate : 

(0)  BepoMd  bj  3,  TSUBTRAM,  Bsq.,  BsiTlstH4a4iaw. 
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Sdd,  Otai  teet.  2  of  the  Morlgagae^  Legal  CobU 
Aet  exttresBO/  providee  for  tuek  a  ea$e,  and 
exfillM  a  mieitor  praelUMg  alone  to  eharge  the 
teal*  fee  for  n»gotiaHng  a  loan  to  hie  client 
lekon  Ao  aoUeitor  hinue^  aiaaneee  ihe  turn 
eeattnd  bjf  the  wortgage. 
Bunoflv  to  rsriew  taxation  of  coats. 

The  applicant,  a  aolioitor  pTactiiiaft  withont 
a  paztner,  was  letuned  by  Urs.  Q.  E.  G.  BC. 
Hvria^  than  O.  E.  G.  M.  Davtet,  widow,  the 
legal  personal  representatiTe  of  her  hta  haeband, 
J.  D.  Davies,  deceased,  to  act  as  her  solicitor  in 
the  administration  of  her  late  hnsband's  estate. 

His  estate  comprised  certain  taxma  which  were 
mortgaged  to  the  North  and  South  Wales  Bank 
to  secure  an  adrance  of  10411. 

An  arrangement  was  entered  into  for  the  sale 
«(  those  farros,  and,  in  order  to  facilitate  the  sale, 
the  u»plicant  paid  oft  out  of  bis  own  moneys  the 
lOill.  owing  to  the  bank. 

The  bank  thereapon  reoonveyed  the  property 
to  Hn.  G.  E.  0.  U.  Herries,  who  exeonted  a  mort- 
gace  thsretrf  to  the  applicant. 

The  applicjant  aabseqaantlj  daliTerad  to  Mrs. 
G.E.  CM.  BeniM  his  Mils  of  coats,  which  the 
Istto  paid  under  protest,  and  then,  on  the  28th 
Hay  1900,  obtuned  an  order  for  taxation  of  such 
bills  on  the  ground  that  there  were  spaoial 
amuoatances  jnattfying  a  taxation  notwithstand- 
ing payment. 

Tiw  UU  relating  to  the  mortgage  was  as 
IbOowB: 

Ifrs.  DavisB. — As  to  mortssgs  fbr  lOlU. 
1899.  May.  ^  s.  d. 

Tooorfeefor  aavotistinf  tiie  morty^  ...    10  10  U 
To  OCT  tm  for  inr—tigatuig  the  titU4o  both 
properties  and  prepsring  and  oompletlo^ 
mottpge  theceof  from  Mrs.  Davies  to 
Mr.  A.  J.  Konis  to  ssenre  10411.  and 

iaimit    15  10  0 

Fldlstamp    17  6   

26   0  0 
17  6 


27   7  6 

Taxing  Master  Byland  disalloi*  ed  the  neii^tia- 
iimfee  of  101.  lOi.  on  the  gpround  that  the  solicitor 
ooold  not  negotiate  with  himself. 

The  applicant  made  the  following  objection 
to  the  disallowance  of  the  negotiation  fee  :  "  It  is 
snbmitted  that  under  sect.  2  of  the  Mortftamea' 
li^al  Costa  Act  1895  the  solicitor  is  entitlea  to 
dujge  the  negotiation  fee  in  respect  of  the 
aof^age  notwithstanding  that  he  oimBelf  was 
tbe  mortgagee." 

This  wjAotion  was  considered  by  Taxing 
Ibster  Shearme  (Taxing  Master  Byland  having 
&d  in  the  meantime),  and  his  anawer  was  as 
<d11ow8: 

Thskte  Tazioff  Uastar  Sjlatid  disaOowsd  thsnegotiat- 
■■t  Im  oa  tiis  groaad  that  tha  sollflitor  maktaiy  th«  loan 
<iaiiot  negotiate  with  hisuelf .  I  bsTs  menljr  adopted 
Ua  Tisir  and  orerraled  the  objeotioa.— Dated  the  10th 
^  (tf  JoIt  1901. — EnwABD  SHXAavE,  Taxing 
■Htn. 

This  was  a  sammons  to  vary  the  taxing  master's 
certificate  taken  oat  on  the  7tfa  Ant;.  1901  by 
^  applicant  against  Mrs.  G.  E.  C.  M.  Herries, 
tha  qneetion  for  decision  being  whether  a  solici- 
tor is  entitled  under  sect.  2  of  the  Mortgagees' 
l^al  Costs  Act  1895  to  charge  a  negotiation  fee 
Twre  he  himself  advancea  the  money. 


[GOAH.  DiT. 


The  Mortgagees'  Legal  Costs  Act  1885,  a.  2, 
provides : 

(1)  Any  BoUoitor  in  whom  either  alone  or  jointly  with 
anj  other  person  a  morfcgags  is  made,  or  the  flm  of  which 
sBoh  soUoltor  ii  a  msmbsr,  shsU  bo  eatitlsd  to  leoiiTS 
for  all  btuiness  translated  and  acts  doos  by  snoh  eoUd- 
tnor  firm  in  negotiating  tiis  loao,  dsdnoingand  iorcsti- 
gating  tiie  title  to  the  property,  sod  preparing  and  oom- 
pleting  the  mortgage  idl  sneh  nsnal  profassioul  ohargea 
and  remuneration  as  he  or  they  would  hare  been  entitled 
to  tsoaire  if  saoh  mmtgage  had  been  made  to  a  person 
not  a  aolioitor,  and  saoh  person  had  retained  and 
employed  sndi  soUottor  or  firm  to  transaob  snoh  boii- 
Bsss  ud  do  anoh  aots ;  and  saoh  ehacges  and  imaaBSta- 
tion  shall  aooordingly  hs  rsoofsrable  from  tiu  mort- 
gagor. 

Btoket  for  the  applicant.— A  aoluntor  mortg^ae 
acting  alone  may  now  charge  the  scale  fee  Ixa 
negotiating  a  mortg^e  by  his  dient  to  himself 
as  if  he  ware  acting  for  a  nunrtgagee  other  tAian 
himself: 

Mortgagaea'  Legal  Costs  Aot  1895,  s.  2. 

This  altered  the  Uw  on  this  point  as  prescribed 
by  the  General  Order  under  the  Solicitors* 
Bemnneration  Act  1881  (44  &  45  Yiot.  o.  44), 
ached.  1,  part  1,  r.  11 : 

Rt  MacQweant  JfaeOowan  t.  Mwray,  63  L.  T.  Bep. 
537 ;  OB  appeal,  lb.  793;  (1891)  1  Ch.  105. 

Negotiation  onlj  sigmfies  arrangement,  and  a 
solicitor  can  arrange  a  mortgage  where  he  himself 
adranoes  the  money  as  well  as  when  another 
person  is  the  mortgagee. 

GFaisy  for  the  respondent.  —  [Eadt,  J.  — I 
snppoae  I  must  assume  that  the  prorisions  of  the 
mortgage  executed  by  Mrs.  Herries  were  a^freed 
to  by  ner.]  Yes ;  she  executed  the  deed,  which  is 
not  in  dispute.  Bat  in  this  case  there  was 
nothing  to  arrange  by  the  solicitor  as  the  pro- 
perty was  ascertained;  and  the  amount  of  the 
adrance  necessary  to  pay  ofE  the  mort^^e  was 
an  ascertained  amount.  All  the  solicitor  aid  was 
to  say,  "  I  will  lend  you  that  amount  on  TOur  exe- 
oatinga  morta««ot  the  property  to  me."  Then  the 
mortgage  deed  was  prepared  by  the  solicitor  in 
the  nsiul  way.  Unoer  rale  11,  ached.  1,  purt  1, 
of  the  General  Order  nndar  the  Sohoitors* 
Bemnneratuai  Act  1881  the  aoUcitor  mnst 
arrange  and  obtain  the  loan  to  entitle  him  to 
charge  the  negotiation  fee.  Here  the  solicitor 
only  obtained  the  loan  by  ofEering  to  lend  the 
money.  Sect.  2  of  the  Mortgagees'  Legal  Costs 
Act  1895  contemplates  the  solicitor  to  ba  acting 
for  his  partner  or  for  his  firm  so  as  to  entitle 
him  to  ohar^  the  negotiating  fea  Here  the 
solicitor  obtamed  the  money  but  did  not  arrange 
the  loan,  and  he  is  entiUed  to  charge  only  for 
work  which  he  does,  and  not  for  negotiating,  if 
he  does  not  do  it : 

fi«  W.  Sley,  57  L.  T.  Bop.  253 ;  37  Ch.  Dir.  40. 

The  qaestiott  is  one  of  tact  whether  there  has 
been  an  actual  negotiation  and  arrangement  of 
terms: 

Re  Beaiei  SalthtmBe  v.  iteods,  33  8.  J.  319. 
There  cannot  he  any  neatotiation  in  the  case  of  a 
mortg^e  where  a  solicitor  practinng  withoot  a 
partner  advances  tha  mtmey  to  his  cHent,  as  a 
solicitor  cannot  hold  an  interview  niVb.  himself. 

Eadt,  J.  stated  the  facts,  and  proceeded  ^— On 
behalf  of  the  client  it  is  contended  that  tha 
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solictor  did  not  negotiate  the  mortgaf{8.  Bale  11 
of  Bohed.  1,  part  1,  of  the  General  Order  under 
the  Solicitors'  Remuneration  Aot  1881  proTides 
that  "  The  aoale  for  negotiating  .  .  .  As  to  a 
mortgagee's  solicitor,  it  shall  only  apply  to  cases 
where  he  arranges  and  obtains  the  loan  from  a 
person  for  whom  he  acts."  Leaving  ont  of  con- 
sideration for  the  present  the  words  "  from  a 
person  for  whom  he  acts"  and  dealing  with  Ihe 
first  part  of  that  provision.  Did  the  solicitor  in 
this  case  arrange  and  obtain  the  loan  f  The 
property  was  mortgaged  to  the  North  and  Soath 
Wales  Sauk,  and  it  was  proposed  that  that 
mortgage  should  be  paid  off  and  the  property 
reoonveyed  to  Urs.  Herriea,  and  that  Ur.  Norris 
should  advance  to  her  a  anm  anfEcient  to  dis- 
charge the  mortgage.  Ur.  Norris  discnsaed  this 
with  Hrs.  Herriea,  and  sud  he  would  advance  the 
seoeaBary  amonnt  if  she  would  execute  the  mort- 
sage  to  him,  which  she  agreed  to  do.  It  is  not 
mqinted  that  the  terms  upon  wldc^  the  money 
was  adrandbd  by  Kr.  Noma  are  correctly  stated 
in  the  mortgage  deed.  Upon  these  facts  I  think 
that  Mr.  Norris  did  arrange  and  obtain  the  loan. 
That,  however,  does  not  dispose  of  the  whole 
question.  Under  role  11  the  solicitor  mast 
arrange  and  obtain  the  loan  "  from  a  person  for 
whom  he  acts."  Here  Ur.  Norris  himself  was 
the  lender,  and  did  not  obtain  the  loui  from  any 
person.  But  it  is  contended  thai^  since  the  passing 
of  the  Uori^a^eea'  Legal  Coats  Act  1895,  where  a 
solicitor  negotiates  a  mortgage  he  is  entitled  to 
the  scale  fee  fornegpstiating  ihe  loan  even  tltoa^h. 
he  fainuelt  advances  the  money.  To  this  it  is 
objected  that  tiiat  prorlsifm  doea  not  apply  where 
a  sdlidtor  not  in  partnership  with  any  other 
solicitor  himself  makes  the  loaiif  since  if  he 
advances  the  money  he  cannot  be  sud  to  n^o- 
tiate  the  loan  with  any  other  person.  In  my 
<q>inion  that  is  too  narrow  a  conatmctaon  of  the 
provisions  of  that  Act.  Sect.  2  provides  that 
"any  solicitor  to  whom  either  alone  or  jointly 
with  any  other  person  a  mortgage  is  made  .  .  . 
^all  be  entitled  to  receive  for  idl  buaineas  trans- 
acted and  acta  done  by  such  solicitor  ...  in 
negotiating  the  loan  ...  all  such  usual  pro- 
fessional charges  and  remuneration  as  he  .  .  . 
would  have  b^n  entitled  to  receive  if  such  mort- 
gage had  been  made  to  a  person  not  a  solicitor, 
and  Bttch  person  had  retained  and  employed  such 
solicitor  ...  to  tranaaot  such  bnsiness  and 
do  such  acts."  The  qoeition  therefore  is.  If  Mr. 
Norris  had  not  himself  advanced  the  money,  but 
applied  to  some  tiurd  person  who  advanced  the 
loan,  woold  be  be  entitled  to  charge  the  scale  fee 
for  n^fotiating  the  mortgage  P  He  would  clearly 
be  entitled.  Then  the  Act  sa^s :  "  Any  solicitor 
to  whom  alone  a  mortgage  is  made  shall  be 
entitled  to  receive  for  all  bnsiness  transacted  and 
acts  done  by  such  solicitor  in  negotiating  the 
loan  all  sucn  usual  professional  cnarges  as  if 
acting  for  another."  Any  other  construction 
would  not  give  effect  to  the  words  "  any  solicitor 
to  whom  either  alone  or  jointly  with  any  other 
person  a  mortgage  is  made."  The  statnte  is 
mtended  to  include  the  case  of  a  solicitor  acting 
alone,  and  gives  him  the  negotiating  fee.  It 
follows  that  the  apnlicant  is  entitled  to  the 
n^otiathig  fee  which  has  been  disallowed  on 
tau^on. 

SoUdton:  Norrta  and  Norrii',  Pre$ton»,  for 
Ivor  Harriea,  Bhayader. 


[E.B.  DXT. 


KING'S  BENCH  DITISION. 
Nov.  15  and  Dec.  16, 1901. 

(Before  Lord  Alvbrstonb,  C.J.,  Dasiino  and 
Chansell,  JJ.) 
Hebdjcan  v.  Whbbleb.  (a) 

Billa  of  exchange — TromUtory  note — Signature  in 
hlanh — up  without  authority — Delivery 
to  innocent  payee — "  Holder  in  due  courts  "— 
"  Negotiated"— BiOt  of  Eicekang*  Act  1882  (4^ 
&  46  Vict.  c.  61),  ».  20. 

W.  wpplied  to  A.  for  a  loan  of  \hl.  At  A.'e  re^ueet 
W\,  on  A'epromite  to  procure  the  money,  ttgned 
a  blank  paper  bearing  a  6d.  atamp  and  gave  A. 
authority  lofiUitupa*  a  promiasory  note  for 
151.  payable  to  A. 

A.  thereupon  applied  to  S.for  a  loan  of2&l.,  and 
offered  in  exchange  to  give  H.  a  promiaaory  note 
for  301.  aigned  &y  W.  H.  agreed,  and  A.  there- 
upon jilled  up  the  aigned  and  etamped  paper  a» 
apromiaaory  note  for  301.  payable  to  S.  A.  than 
tendered  the  note  to  H.,  wAo  accepted  it  and 
gave  A.  a  cheque  for      payable  to  order  of  W. 

At  the  time  of  Xhia  iramactxon  H.  had  no  know- 
ledge that  W.  had  aigned  the  note  in  blank,  or 
that  A.  had  authority  only  to  fill  it  up  for  152. 
and  make  it  payable  to  himaelf. 

Subaeguentl^  A,  forged  W/a  name  to  M.'e  oheque, 
and  obtavMd  and  appnmriated  io  hie  own  use 
the  25^ 

On  action  hy  H.  againal  W.  on  ike  promuaary 

note : 

Held,  that  A.'a  delivering  the  note  to  H.  did  not 
"  negotiate "  it  toithin  the  meaning  of  the 
provieo  to  aect.  20  of  the  BiUe  of  Exchange  Act 
1882,  and  that  therefore  H.  too*  not  entitled  to 
recover. 

Lewis  V.  Clay  (77  L.  T.  Eep.  653)  obeerved  upon. 

Appeal  from  the  County  Court  of  Newcastle. 

The  facta  are  fully  set  out  in  the  judgment, 
and  are  stated  shortly  in  the  beaduobe. 

Bills  of  Exchange  Act  1882  (15  &  46  Vict. 

C.61): 

Seat.  2.  Id  this  Aot  nnleBB  the  oonbaxt  otharwice 
reqaiiM  ..."  Holder  "  meuu  the  payee  or  indorMw 
ol  a  bill  or  note  who  ie  in  poasaesion  of  it  or  the  beuer 
thereof.  ..."  Inae  "  meane  the  flxat  dalivaty  of  a> 
bni  or  note,  complete  in  form,  to  a  person  who  ti^ea  it 
u  »  holder. 

Seot.  20  (1),  Where  a  aimple  aignatare  on  a  blank 
stamped  paper  la  delivered  bj  the  aigner  in  order  that  it 
may  he  oonvetted  into  a  bill,  it  operates  aa  a  prinnA 
facie  aathortty  to  flll  it  np  as  a  oompleta  bill  for  any 
amonnt  the  atamp  will  oover,  nmng  the  aignatoxe  for 
that  of  the  drawer  or  the  aooeptw,  or  aa  indorser ;  and  * 
in  like  manner,  whan  a  bill  Is  wanting  in  any  material 
partimilar,  the  person  in  possasaiou  of  It  has  a  prun^ 
facie  aatbority  to  fill  up  the  omiasioa  in  at^  way  he 
thinks  St.  (2)  In  order  that  any  aaeh  instnment  whan 
oompleted  may  be  enforceable  against  any  penon  who 
beoame  a  party  thereto  prior  to  its  oomplettcm,!  it  moat 
be  filled  np  within  a  reasonable  time,  and  atoiotly  in 
aooordaaeo  with  the  aathocity  given.  Beasonable  tjm» 
for  this  pnrpoae  U  a  qneition  of  fact.  Provided  that  if 
any  anch  instniment  after  oompletaon  is  negotiated  to  a> 
holder  in  dne  oonrae  it  shall  be  valid  and  effeotnal  tot 
all  pnrpOMB  in  hia  hands,  and  he  may  enforoa  it  aa  if  it 
bad  been  filled  np  within  a  zeaacmable  time  sad  atrictly 
in  accordance  with  the  anthcrity  given. 

Arthur  Powell  for  the  appellant. — There  are- 
two  grounds  upon  either  of  which  the  plaintiir 

(■)  Repoi  Ud  hj  J.  AaDRlw  STBAfiAH,  Batt,  BarrlaieMrt-Law. 
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me  entitled  to  jadgmenb.  la  the  fint  place,  he 
it  ft  **  holder  in  due  coarae  "  within  the  pronao  of 
■eoL  20  of  the  BilU  of  Exchsage  Aob  1882. 
Hera  the  note  mm  oomplete  within  thkt  proriio 
whan  AndenoB  filled  in  the  pftvee'i  niuna  end 
the  unonnt  oi  -the  bill,  and  ita  imnrj  after  that 
to  the  plaintiff  "negotiated'*  it  within  that 
pioviao.  **  N^otialion  "  in  the  Bills  of  Exchange 
Act  does  not  mean  the  tranafer  of  the  note  from 
«  holder  in  dne  oourae  to  another  holder.  It  ia 
defined  by  sect  .31,  which  ahowa  that "  n^otiated  " 
means  "  transferred  from  one  person  to  another 
in  soch  a  manner  as  to  cooaUtute  the  transferee 
a  bolder."  Here  the  tranafer  by  Anderson  con-' 
lUtnted  the  plaintiff  a  holder.  Sect  2  deftnea 
"holder"  as  inolading  "  the  payee  of  a  note  who 
is  in  poaaeesion  of  it."  And  ha  waa  holder  in 
doe  ooarae  within  sect.  29  since  the  note  was 
complete  and  regular  on  the  face  of  it  and  he 
took  it  in  good  faith  and  for  valoe.  In  the 
Moond  ^aoe,  the  ^ainlift  ia  entitled  to  reoover  on 
the  ground  that,  aa  between  two  innocent  persons , 
the  one  to  anffer  throc^h  the  fmod  oTa  third 
peracn  ia  the  one  whoae  aot  or  omiaaim  mabled 
the  third  person  to  oommit  the  fraod :  (per  Aah- 
bnrat,  J.  in  Lidebanrow  r.  Mtuon,  2  T.  B.  63). 
Here  it  wae  the  defendant'a  act— the  algning  of 
the  stamped  paper— that  enabled  Anderson  to 
obtun  and  appropriate  the  mon^.  This  prin- 
ople  ia  still  good  law : 

Purquhanon  Brttktn  T.  King,  85  L.  T.  Bap.  864 ; 
(1901)  S  K.  B.  «»7. 

Brvee  WiUiam»m  for  the  reapondent. — The 
proTiao  to  sect.  20  applies  only  between  peraona 
other  than  the  immediate  parties  to  the  note. 
Ajb  brtweenthe  immediate  parties  to  the  note,  the 
note  is  merely  a  simple  contract  in  writing.  It 
only  acqnires  the  characteristics  of  a  negotiable 
inatmment  when  it  passes  into  the  huida  of 
third  parties.  It  is  only  then  tiiat  the  note  is 
"negotiated."  The  delivery  to  the  payee  is 
merely  the  "issne"  of  the  note:  (see  sect.  2). 
The  deliTCiy  by  the  payee  to  a  third  person  ia 
the  first  n^^tiation  of  the  note — that  is,  the 
transfer  to  a  third  person  of  the  rights  secared 
to  the  payee  by  his  contract  with  the  maker. 
Soch  tnnafer  makes  the  note  part  of  the  com- 
meidal  onrnni^  of  the  ooont^,  and  it  is  only 
then  that  its  transfer  gives  the  transferee  who 
gnm  Talne  and  aeta  in  good  faith  a  good  title 
agunst  ererybody  to  the  note.  Farther  the  note 
in  this  case  was  not  completed  before  the  d^rery 
to  the  pi^ee,  and  so  it  coold  not  be  said  to  be 
"negotiated"  after  completiott:  (see  sect.  Si, 
which  enacts  that  '*  a  promissory  note  is  inchoate 
'and  iooomplete  until  delivery  thereof  to  the 
payee}."  Xiastly,  as  to  the  dictum  of  Ashhursb,  J. 
mXtcibarroio  V.  3f(u(m  («up.)>itistoo  wide.  This 
is  the  resalt  of  the  judgment  in  the  House  of 
Lords  in  Seholfield  v.  Lord  Londedtorougk  (75  L.  T. 

Bep.  254 ;  (1896)  A.  G.  514). 

PoipeQ  in  reply. — If  Anderson  had  inserted  his 
own  name  as  payee  in  the  note,  there  is  no  doubt 
tliat  the  delireiy  to  the  plaintiff  would  hare 
"negotiated  "  the  note,  or  that  the  latter  would 
hsTe  been  entitled  to  the  benefit  of  the  proviso 
to  sect  20.  It  seems  strange  that  he  should  be 
deprived  of  that  benefit  and  pat  upon  inquiry  as  to 
Anderson's  authority  becanse  the  note  was  made 
to  himself.  Farther,  "  completion  "  in  sect  20 
cbrknuly  refers  to  complete  in  form,  and  has  no 
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referenoe  to  complete  in  the  sense  that  word  is  ased 

in  in  sect.  84. 

Dec  16.— Ghanheli^  J.  read  the  following 
judgment  of  the  court : — This  is  an  appeal  from 
a  judgment  of  the  jadoe  of  the  Newoaaus  County 
Gonrt  given  for  the  d«endant  in  an  action  by  the 
payee  aoainat  the  maker  of  a  promiastny  note  fov 
30^,  and  the  principal  point  involved  ia  the  ««- 
atmotion  of  the  20th  section  of  the  Billa  of 
Exchange  Act  1882.  The  facta  are  not  in  di^Mite. 
The  oondoct  of  each  of  the  parties  in  the  action 
appears  to  have  been  quite  atraightforward  and 
honest,  and  the  evidence  of  each  m  them  haa  been 
accepted  aa  true.    The  diffionltiea  which  aroae 
were  oocasioned  by  the  fraud  of  one  Anderaonr 
who  is  now  dead.  The  facts  are  aa  follows:  Mr. 
Wheeler,  the  defendant,  was  a  curate  at  Sander- 
land,  and  being  abont  to  remove  to  Norfolk,  he 
required  a  temporary  loan  of  151.  to  pay  the 
expenses  of  remoring.   He  applied  to  Anderiion 
to  lend  him  the  money,  and  Anderson  prooiised  to 
do  so.   The  defendant,  howerer,  seems  to  have 
understood  that  Anderson  proposed  to  get 
the  mane;^  from  someone  else,  and  the  name  of 
the  plaintiff  Herdman  was  mentifmed  as  a  person 
who  would  lend  it;  but  the  defteidant  objected 
to  borrowing  the  money  himself  direct  from  the 
plaintiff.    The  defendant  gave  to  Anderson  a 
promissory  note  payable  to  Anderson  for  151.,  and 
expected  toeet  the  money  from  Anderson  the 
next  day.    We  think  he  must  have  expected  that 
Anderson  would  have  borrowed  the  money,  and 
probably  from  the  plaintiff.   If  he  knew  anything 
of  business  he  must  have  understood  that  his  pro- 
missory note  would  be  indorsed  by  Anderson  to 
the  lender  of  the  money.    On  the  next  day 
Anderson  saw  him,  and  did  not  give  him  the  money, 
bat  informed  him  that  the  promissory  note  waa 
in  some  way  wrongly  made  out,  and  gave  it  back 
to  him  and  it  was  burnt.   In  lieu  of  it  the  defen- 
dant gave  to  Anderson  his  signature  on  paper 
stamped  with  a  9d.  stamp,  which  would  be  saffi- 
<dent  for  a  note  for  75k  This  was  done  in  a 
restanrant  when  the  the  defendant  was  in  a  haiiy, 
and  he  tmsted  to  Anderson  to  fill  it  ap,  bnt 
only  authorised  him  to  do  so  as  a  promiaaoirnote 
payable  to  himself  and  for  151.  only.  AnoBnon 
promised  to  send  the  152.  He  did  subsequently 
send  a  cheque  of  his  own  for  l&l.  which,  however, 
was  dishonoured.    Anderscm,  having  got  the 
defendant's  signatare  an4  the  note  in  blank,  cooi- 
municated  by  telephone  with  the  plaintiff  and 
asked  him  if  he  waa  willing  to  lend  the  defendant 
251.  upon  his  promissory  note  for  30Z.  at  a  month. 
He  represented  that  the  defendant  waa  in  argent 
need  of  the  money,  and  was  willing  to  pay  the 
51.  for  the  accommodation ;  but  he  farther  stipu* 
lated  that  if  the  money  was  repaid  in  a  week  21. 
only  should  ba  charged  iostead  ci  51.  The  plain- 
tiff agreed  to  the  proposal,  and  it  was  arranged 
that  Anderson  shoald  bring  or  send  the  note  and 
receive  the  nuHiey.    The  plmntiff,  having  to  go 
out,  wrote  a  cheque  for  the  252.  payable  to  tee 
order  of  the  defendant  and  left  it  with  his  wife  to 
be  exchanged  for  the  promissory  note.  Ander- 
son then  sent  the  promissory  note  by  a  clerk 
and  received  the  cheque  from  the  plaintifTs  wife. 
The  note,  when  received  by  the  plaintiff's  wife, 
was  filled  up  as  a  promissory  note  for  301.,  with 
the  plaintifTs  name  inserted  aa  payee.   It  was,  on 
the  face  of  it,  complete  and  ref^ular  in  all 
reqtects,  and  the  plautiff  had  no  notice  that  it 

Digitized  by  Google 


60-ToI.  LXJULVU 


THE  LAW  TIMES. 


CBEuoli  8,  IMS. 


K-B.  Dir.] 


[K,B.  Bit. 


had  been  signed  in  blank,  or  that  Andenou  had 
in  anj  way  acted  witiioat  authority.  The  plain- 
tilTa  oheqns  for  25Z.  was  presented  at  the  bank  on 
which  it  was  drawn,  witn  an  indoisenient  pur- 
porting to  be  the  d^enduit's  but  which  was  nob 
his,  and  the  indorsement  appears  to  have  been 
forged  by  Anderson.  The  defendant  appears  to 
have  got  cash  from  some  one  for  Anderson's 
cheque  for  151.  bat  when  it  was  dishonoured  he 
had  to  take  it  up.  In  the  result,  therefore,  he  got 
no  part  of  the  proceeds  of  tiie  promissory  note. 
When  the  week  elapsed  the  plaintiff  wrote  to  the 
defendant  on  the  matter,  and  then  some  corres- 
pondenoe  took  place,  in  which  the  plaintiff  and 
defendant  each  stated  the  facts  as  far  as  they 
knew  them.  The  defendant,  apon  receiving  the 
plaintiff's  letter,  had  some  communication  with 
Anderson,  who  promised  to  settle  the  matter,  and 
gave  him  a  receipt  pnrportinff  to  be  a  discharge 
of  his  liabilify,  bat  Aiiiderson  oUd  not  settle  with 
the  plaintiff,  and  died  within  a  few  days  and 
before  the  promissory  note  became  due.  This 
action  was  brought  in  the  High  Oourt,  and  the 
defendant,  having  got  leave  to  defend,  it  was 
transferred  to  the  Newcastle  County  Oourt.  The 
judge  on  these  facts  gave  judgment  for  the 
defendant.  The  liabihty  of  uie  defendant 
appears  to  depend  upon  whether  the  case  oomes 
within  the  proviso  at  the  end  of  the  20th 
section  of  the  Bills  of  Exchange  Act — that  is 
whether  in  this  case  the  note  was  within  the 
meaning  of  tiie  words  as  used  in  that  section: 
"After  completion  negotiated  to  a  holder  in 
due  course."  On  the  part  of  the  defendant  it 
was  not  denied  in  argument  before  ns  that  the 
plaintiff  was  a  holder  in  due  course,  but  it  was 
said  thai  tiie  note  was  not  negotiated  to  him,  and 
that*  if  it  was,  it  was  not  n^otiated  after  oom- 
ptetion.  Since  the  anpimenb  we  have  been  te- 
lenred  oonnael  lor  the  defendant  to  the  case  of 
Lewis  r.  Clay  (77  L.  T.  Bep.  653)  as  an  authority 
tiiat  the  pl^tifE  was  not  in  that  ease  a  holder  in 
dne  coarse.  On  the  argument  it  was  further 
eud  that  sect  84  shows  t^t  the  note  was  incom- 
plete until  the  delivery  to  the  plaintiff,  and  conse- 
quentiy,  if  it  oould  be  said  to  oe  "negotiated  "  to 
him  at  all,  it  was  not  "after  completion,"  but 
either  before  or,  at  most,  simultaneously  with 
oompletion ;  but  it  was  further  said,  and  this  we 
think  is  the  substantial  argument  for  the  defen- 
dant, that  it  was  never  negotiated  to  the  plaintiff, 
as  he  was  the  payee,  and  an  original  party  to  the 
contract  contained  in  the  note,  and  did  not  become 
a  party  by  transfer.  It  was  contended  that  a  Inll 
or  notiB  is  only  **  negotiated  *'  when  it  is  trans- 
ferred from  (me  holder  to  another,  and  for  this 
eeot.  31  is  referred  to.  In  substance  the  argu- 
ment for  the  defendant  and  the  judgment  ot  the 
County  Court  judge  in  his  favour  comes  to  this — 
that  uie  proviso  in  sect.  20  can  have  no  appli- 
cation as  between  the  immediate  parties  to  a 
note  or  bill.  If  this  is  the  necessary  meaning  of 
the  words  used  in  the  proviso,  we  must,  of  course, 

five  effect  to  it  and  affirm  the  judgment  for  the 
efendant,  for  the  Bills  of  Exchan^  Act  is  now 
the  code  of  law  on  the  subject,  aud  in  cases  where 
it  differs  from  the  old  law  it  prevails  over  the  old 
law.  But  if  the  words  used  in  the  Act  are 
fairly  capable  of  being  construed  as  meaning 
the  same  as  the  words  used  bj  judges  previously 
to  the  Act  in  stating  the  law,  it  womd  be  right  to 
give  them  that  meaning,  in  the  absence  of  any- 


thing to  indioato  a  dear  intentitm  of  the  L^s- 
lature  to  alter  the  prenons  law.  Further,  by 
sect  97,  snb^eot.  2,  the  rales  of  the  law  merchant 
are  to  oontinne  to  apply  to  bills  and  notes, 
except  so  far  as  they  are  inconsistent  with  the 
provisions  of  the  Act.  It  is,  therefore,  material 
to  see  what  light  the  law  on  this  subject  before 
the  Act  throws  on  the  case  before  us.  We  find 
Bowen,  J.  stating  the  law  thus  in  Garrard  t. 
Lewis  (47  L.  T.  Rep.  408 ;  10  Q.  B.  Div.  30) : 
"  I  arrive  at  the  conclusion  that  a  man  who  gives 
his  acceptance  in  blank  holds  out  the  person  to 
whom  it  is  intrusted  as  clothed  with  ostensible 
anthoritf  to  fill  in  the  bill  as  he  pleases  witbia  the 
limite  of  the  stamp,  and  that  no  alteration  (ev^  if 
it  be  fraudulent  or  unauthorised)  of  the  marginal 
figure  vitiates  the  bill  as  a  bill  for  the  fall 
amount  inserted  in  the  body  when  the  Inll  readies 
the  hands  of  a  holder  who  is  unaware  ^t  the 
marginal  index  baa  been  impn^Mrlj  altered."  Of 
coarse  snch  a  ease  as  the  presMit,  wnere  there  was 
no  manrinsl  fifpii^  but  only  verbal  instruction  to 
fill  in  151.  as  the  amount,  isand/(>i-ft<?ricase.  It  will 
be  observed  that  the  words  "  when  the  bill  reaches' 
the  hiuids  of  a  holder  "  are  wide  enough  to  cover 
the  case  of  the  payee,  unless  it  oould  be  contended 
that  a  payee  was  not  a  holder.  Again,  Lord  Sel- 
bome,in  France  v.  Clarhe  (50L.T.  Rep.  1 ;  26  Ch.  Div. 
257),  expresses  the  rule  thus :  "  The  person  who 
has  signed  a  negotiable  instrument  in  blank  or 
with  blank  spaces  is  (on  aocoont  of  the  negotiable 
character  of  tiie  instrument)  estopped  by  the  law 
merchant  from  disputing  any  alteration  made  in 
the  document  after  it  haslef  t  his  hands  by  fiUingap 
blanks  or  otherwise  (in  a  way  not  ex  facie  frandn- 
lent)  as  against  a  bond  fide  holder  for  value  with- 
out notioe,  but  it  has  repeatedly  been  explained 
that  this  estoppd  is  in  favour  (mly  of  snob  bond 
fide  holdw."  This  stetement  would  appear  to 
include  ttie  case  where  the  name  of  tite  person  w^ 
became  bond  fide  holder  had  been  inserted  as 
payee.  The  reported  cases  in  which  a  holder  who 
had  given  valne  for  a  bill  alter  it  had  become 
complete  and  r^nlar  oa  the  face  of  it,  has  been 
held  entitled  to  recover,  notwithstanding  that  the 
bill  had  been  signed  by  the  defendant  in  blank 
and  had  been  filled  up  otherwise  than  in  accord- 
ance with  the  defendant's  authority,  will,  we 
believe,  be  found  to  be  all  cases  where  the  holder 
was  indorsee  and  not  payee;  but  it  is  obvions 
that  cases  such  as  the  present,  where  the  payee's 
name  was  inserted  without  his  knowing  of  the  bill 
having  been  in  blank,  would  be  rare.  The  lan- 
guage of  the  judges  seems  mde  enough  to  cover 
the  case  of  ma  payee  as  wdl  as  the  case  actually 
before  them,  bat  wat  is  all  that  oan  be  said.  There 
are  of  course  oases  where  the  payee's  name  has 
been  inserted  by  himsdf  and  where  he  has  heea 
entitled  to  recover,  as  Crutchley  v.  Mann  (5 
Taunton,  529),  Harvey  v.  Cane  (34  L.  T.  Rep.  64), 
and  Scard  v.  Jackson  (24  W.  R.  159),  but  in 
these  it  seems  there  had  been  nothing  done  in 
excess  of  the  defeudant's  authority  except  the 
mere  putting  of  the  payee's  name.  In  Sarvey  t. 
Cane  it  was  said  that  "anybody  who  gets  the 
bill  (i.e,,  one  with  the  payee's  name  omitted)  fairlj 
may  put  his  own  name  as  payee,"  and  if  this 
wide  stetement  is  correct,  it  would  seem  that 
a  payee  stands  in  as  good  a  position  as  an 
indoisee  when  be  bond  fide  gives  vtuue  for  the  bill ; 
bat  in  Sarvey  v.  Cane  the  court  also  seems  to 
k  have  come  to  the  conclusion  that  what  was  done 
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OHueanbrtantiaUj  within  the  d^teidant's  oatho- 
nty.  Aa  to  the  cases  relied  on  bytiie  defendaat 
in  the  armament  before  na,  in  A«>de  v.  Dizon  (6 
£i.86d)th«formof  the  bill  showed  thatithad 
haenpr^nred  for  signature  hj  more  than  one 
person,  so  that  the  plaintifl  had  notice  of  the 
dafsct  BcholJUJd  v.  Lord  LondMborough  (75 
L.  T.  Bep.  254 ;  (1896)  A.  C.  514)  ^ers  from 
this,  that  there  the  bill  was  a  perfect  bill  when 
the  defendant  signed  it,  and  what  was  said  as  to 
foi^ery  does  not  appear  to  apply  to  the  case  of  a 
bill  or  note  in  bluik.  when  it  was  signed  .*  (see 
London  and  South-We$tem  Batik  v.  Wenttoorth 
(42  L.  T.  Hep.  188 ;  5  Ex.  Dir.  96)  which  case 
does  not  appear  to  have  been  dissented  from  in 
the  House  of  Lords  in  8cholJiM$  case  (tup.). 
The  eases  quoted  hy  the  defendant  in  the  ai^< 
mmt  do  not  appear,  therefore,  to  help  him  very 
nrnoh  ;  bn^  on  tne  other  hand,  the  iuTeetigatimi 
U  the  law  before  the  Bills  of  Exchange  Act 
appears  to  show  that  there  is  no  case  which 
would  be  a  distinct  anthoii^  in  favour  of  the 
^aintiS  if  the  law  were  still  aa  before  the  Bills  of 
Exchange  Act.  The  law  has  bean  stated  by 
TsrioDS  judges  in  general  terms  in  such  a  way  as 
to  coTfiT  the  case,  but  they  do  not  appear  to  have 
had  their  attention  spediuly  drawn  to  the  point. 
We  therefore  approach  the  consideration  of  the 
vtods  used  in  uie  Act,  withoat  any  very  clear 

r'de  from  the  previous  state  of  the  law,  but  we 
rather  ezpeot  to  find  the  bond  jide  holder  for 
Tilue  without  notice,  or  the  holder  in  due  course 
as  he  is  now  oalled,  fully  protected.  Faasing 
now  to  the  mw^  of  sect.  20  trf  the  Act,  the  let 
solMea&m  of  that  eediott  shows  that  Anderson 
hss  a  ffiand  fitoie  anthority  to  fill  np  this  note, 
Imt  that  in  wis  oaae  is  hardly  impwtant  The 
2Dd  sub-section  shows  that,  unless  the  case  comes 
within  the  proviso  at  the  end,  the  note  is  not 
snforoeable  agauist  the  defendant,  beoaase  it  was 
iiot  filled  xxp  strictly  ia  aooordance  with  the  autho- 
rity given.  It  was  suggested  on  the  ailment 
that  the  first  part  of  the  2nd  sub-section  would 
never  be  wanted  if  the  proviso  had  the  effect 
contended  for  by  the  pltuntiff ;  but  on  considera- 
tion there  seem  to  be  cases,  which  would  arise 
taailj  often  in  praofioe,  which  would  not  be 
witiun  the  proviso,  and  where  the  first  part  of  the 
2nd  sub-section  would  take  effect.  The  proviso 
can  never  operate  in  favour  of  a  pwson  who 
knows  the  aoonvtanoe  of  the  bill  to  have  been  in 
bbnk.  If  in  toe  preeent  cue  Anderson,  instead 
oi  eommnnioaiaiig  throash  the  telephcme  with 
Ae  plsintil^  had  brangnt  the  stamped  paper 
■igned  mo  defsndant  with  him,  and  had  fifled 
itnpinukeplainturs  presence,  the  plaintiff  would 
oerteinly  have  been  put  on.  inquiry  as  to  Ander- 
Km's  antiiority,  and  by  reason  of  ma  first  part  of 
the  2nd  Biib-secti<Hi  could  only  have  recovered  if 
Anderson  was  actdng  strictly  witinn  his  anthcvity. 
8o  in  all  cases  where  the  plaintiff  has  been 
allowed  to  recover  on  a  bill  in  which  he  had 
inserted  his  own  name  as  payee  he  would,  I 
think,  now  hare  to  show  that  this  was  within  the 
authority  given  by  the  defendant.  This  is  in 
accordance  with  the  cases  before  the  Act,  with  the 
posaible,  though  not  clear  exception,  of  Sarvey  y. 
CroM  (sup.) :  (eee  Hogarth  v.  Latham,  39  L.  T. 

75;  3  Q.  B.  Div.  643,  and  the  remarks  on 
asrwy  v.  C«me  in  that  ease  ;  see  also  per  Lord 
wbome  in  France  r.  Cktrke,  sup.).  Then  comes 
ths  hDportant  proviso,  "Provided  tiut  if  any 
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such  instrument"  (that  is  an  instrument  whioh 
has  been  either  a  simple  signature  on  stamped 
paper  or  a  bill  wanting  in  any  material  particular) 
"after  completion  is  negotiated,"  &o.  Now, 
it  seems  to  us  that  completion  here  refers  to  com- 
pleting the  form  of  the  bill  or  supplying  the 
wanting  "  material  particular."  It  is  after  it  has 
been  made  complete  and  regular  on  the  face  of  it, 
to  take  the  words  of  sect.  29  defining  holder  in 
due  course.   "We  do  not  think  the  word  "  com- 

Jletion  "  as  used  in  this  proviso  includes  delivery, 
t  is  the  form  of  the  instrument  which  is  b^ng 
referred  to,  and  not  its  ceasing  to  be  inchoate  and 
revocable  and  becoming  an  operative  instrument, 
which  is  the  matter  referred  to  in  the  84th 
section.  But,  even  if  tiie  bill  could  not  be  said 
to  be  completed  unless  delivered  to  aome  one, 
here  it  was  delivered  to  the  plaintiff,  and,  if  what 
happened  on  his  giving  his  cheque  for  it  and 
becoming  the  holder  for  value  is  "  negotiating  it 
to  a  holder  in  due  course,"  it  may,  X  think,  be 
said  to  be  "n^tiated  after  completion."  The 
real  question  is,  does  "  negotiated  to  a  holder  in 
due  course "  cover  what  was  done  in  this  case  P 
The  plaintiff  undoubtedly  became  the  holder  of 
the  biU  for  value  when  it  was  handed  to  his  wife, 
and  she  gave  over  his  cheque  in  exchange.  It  is 
true  that  the  cheque  was  paid  on  a  forged 
indorsement,  bnt  the  60th  section  of  the  Bills  of 
Exchange  Act  authorises  the  plaintiffs  bankers 
to  charge  him  with  the  money  so  paid ;  so  that  his 
money  is  gone,  and  the  case,  we  think,  is  the  same 
as  if  he  had  251.  in  cash  for  the  promissory  note. 
This  brings  us  to  the  important  words,  "  nego- 
tiated to  a  holder  in  due  course,"  and  it  is  neces- 
sary to  c(msider  the  case  of  JDetn*  v.  Cloy  (si^.). 
to  which  our  attention  has  been  called  smoe  tlw 
ar^ument^  In  that  case  the  Lord  Chief  Justice 
said  in  an  action  brought  by  the  payee  of  a 
promissory  note,  "Further,  an  examination  of 
sects.  20,  21,  29,  30.  and  38,  relating  expressly 
to  bills,  and  sects.  83,  84,  88,  relating  to  pro- 
missory notes,  will  make  it  clear  that '  a  holdur  in 
due  course '  ia  a  person  to  whom  after  its  com- 
pletion by  and  as  between  the  immediate  parties 
the  bill  or  note  has  been  negotiated.  In.  the 
present  case  the  plaintiff  is  named  as  a  payee  on 
the  faoe  of  the  promissory  note,  and  is,  thwefore, 
one  of  the  immediate  parties.  The  promissory 
notes  hav^  in  faot,^  never  been  nu[otiated  within 
the  meaning  of  the  Act  I  desire  to  say  here 
thatt  eren  u  the  plaintiff  were  *  holder  in  due 
course,*  it  would,  in  my  indffmentk  mate  no 
dilforenoe  in  the  result."  The  Ohief  Jnstioe  thua 
oHive  his  ju^ment  really  on  the  same  ground  ae 
Fotter  T.  Mackinnon  (L.  Bep.  2  0.  P.  704)  was 
decided,  and  at  the  end  of  his  judgment  he  again 
refers  to  this  question,  and  says  that  it  f(wnra 
d  fortiori  that  the  plaintiff  as  a  named  payee 
cannot  recover.  It  is  quite  clear,  therefore, 
that  the  expression  of  opinion  of  the  late 
Lord  Chief  Justice  that  a  payee  was  never  a 
holder  in  due  course  was  a  dictum  only,  and 
moreover,  as  his  remarks  on  the  other  part  of  the 
case  appear  quite  unanswerable,  the  case  could 
not  well  have  Deen  appealed,  and  in  fact  was  not 
appealed ;  so  that  his  dictum  could  not  well  be 

auestioned  in  that  case.  It  appears  to  us  that 
le  late  Lord  Chief  Justice  overlooked  the  d^ni- 
tion  of  holder  in  sect.  2,  which  is  ** Holder" 
means  the  payee  or  indorsee  of  a  bill  or  note 
yiho  is  in  ponesnon  of  it*  or  the  bearer  thered!. 
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Therefore  in  sect.  29  it  is  neceesary  to  read  holder 
as  inclnding  pajee  as  well  aa  indorsee,  and  to  read 
it, "  a  holder  in  due  coarse  is  a  payee  or  indorsee." 
■&C.   That  bunp  so,  the  only  words  in  sect.  29 
which  can  be  said  to  indicate  that  a  payee  cannot 
be  a  bolder  in  due  conrse  are  those  in  sub- 
sect.  1  (h),  "  and  that  at  the  time  the  bill  was 
negotiated  to  him  he  had  no  notice  of  any  defect 
in  the  title  of  the  person  who  negotiated  it." 
But  if  the  word  "payee "  had  been  expressed  in 
the  earlier  part  of  the  section,  it  would  be  clear 
that  this  means  "  if  negotiated  to  him  he  had  at 
time  no  notice,"  &o.    On  the  whole,  there- 
fore, we  Me  not  prepared  to  hold  that  a  payee  <^ 
a  note  can  never  M  a  holder  in  due  oonrse,  but  it 
IS,  as  it  seems  to  as,  just  as  unnecessary  for  us  to 
decade  that  qnestatm  as  it  was  for  tiie  late  iKvd 
Ohief  Jasiice  in  the  oa«e  before  him.  The  real 
pcnnt  in  the  present  case^  after     is,  can  we  hold 
that  this  note  was  "ne^Uated  "  to  the  plidntifE 
within  the  meaning  with  which  the  words  are 
used  in  the  proviso  of  the  20th  section  P   And  as 
to  this  we  certainly  have  the  opinion  of  the  late 
Lord  Chief  Justioe  that  a  delivery  to  a  payee  for 
value  is  not  a  "  negotiating  "  within  the  meaning 
of  the  Act.   In  the  Slst  section  it  is  said,  "  a  biU 
is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  consti- 
tute the  transferee  the  holder  of  the  bill."  Does 
this  mean  only  from  one  person  who  is  holder  to 
another,  or  may  the  person  transferring  be  an 
agent  in  possession  of  the  bill  otherwise  than 
a  hfdder,  whose  delivery  oonstitntes  the  receiver 
a  hdldOT?    And  even  if  that  cannot  be  the 
meaning  in  the  Slst  section,  may  it  not  be  possible 
to  say  that  in  the  20th  aeotion   negotiated  to  a 
holder  in  due  course**  means  no  more  than 
delivered  to  a  person  in  such  a  way  that  he  there* 
npim  beoomes  a  holder  in  due  course  F  This  is  tiie 
argument  of  Mr.  Arthur  Powell  for  the  plwitiff, 
and  he  quotes  from  the  Imperial  Dictionary  a 
meaning  of  "  negotiate  "  whioh  might  cover  the 
present  case.    He  also  points  out  that  if  this 
note  had  been  payable  to  Anderson's  order  and 
indorsed  by  him  to  the  plaintiff  or  if  it  had  been 
by  the  form  in  whioh  it  was  drawn  or  by  a  blank 
indorsement  payable  to  bearer,  the  plaintiff  could 
clearly  have  recovered  on  it.   If  the  production 
by  Anderson  of  the  promissory  note  in  either  of 
fnoee  forms  wonld  have  made  it  mmeoessaiy  for 
the  plaintiff  to  inquire  into  Anderson's  anthcmty 
to  «al  with  it,  it  certainly  is  odd  that  the  pro- 
duction of  a  note  with  the  phuntifTs  own  name  in 
as  payee  should  be  a  matter  which  the  plaintiff 
miut  inquire  into  and  ascertain  the  extent  of 
Anderson's  authority  before  he  could  safely  take 
it.    The  fact  that  plaintiffs  name  was  there 
would  be  more  likely  to  lull  suspicion  on  his  part 
than  arouse  it.    Mr.  Powell  contends  that  the 
present  case  clearly  comes  within  the  mischief 
whioh  the  proviso  of  the   20th  section  was 
intended  to  meet,  and  suggests  that  we  ahould 
not  be   straining   the  words  in  putting  on 
them  the  meaning   for   whioh  he  contends. 
On  the  other  baud,  we  have  to  deal  with  the 
points  raised  by  Mr.  Bruce  Williamson  in  hia 
argument  for  the  defendant,  that  the  issuing  of  a 
bill  or  note  to  the  first  bolder  stands  on  a  dif- 
ferent footing  altogether  from  the  transfer  of  it 
from  <me  holder  to  another,  because  when  the  first 
holder  takes  it  it  has  not  become  part  of  the  mer- 
cantile currency  of  the  country,  to  use  an  expres- 
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sion  found  in  some  of  the  oases.   He  contends 
that  the  rule  that  one  holder  of  a  negotiable 
instrument  can  give  a  better  title  to  it  than  he 
him  self  possesses  is  baaed  upon  the  view  that  nego- 
tiable instruments  are  currency  and  that  it  is  on 
their  passing  from  hand  to  hand,  and  not  on  their 
coming  into  being,  that  negotiable  instruments 
acquire  thur  special  validity  in  the  hands  of  a 
holder  in  due  course.   Even  if  the  payee  of  a  note 
may  be  a  holder  in  due  course,  the  question 
whether  he  is  so  or  not  depends  upon  the  actual 
state  of  facte  aa  between  him  and  the  maker  of 
the  note  ;  and  the  contract  between  tiie  payee  and 
the  maker  though  no  doubt  it  has  some  inoidenta, 
snoh  for  instance  as  days  of  grace  written  into  it 
by  the  law  merchant^  yet  is  governed  more  by  the 
ordinary  law  of  mnitracts  than  by  the  law 
merchant,  and  in  piu*ticular  that  the  element  of 
nMotiability  in  no  way  enters  into  the  contract 
between  the  maker  and  the  payee.    There  is 
much  to  snpport  this  argument  in  the  Bills  of 
Exchange  Act.   For  innance,  delivery  to  the 
payee  bong  required  to  complete  the  contract,  it 
IS  said  in  sect.  21,  sub-sect.  2,  that  "  as  between 
immediate  parties  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  be  effectual,  must  be  ^ther  by  or  under 
the  authority  of  the  party  drawing,  accepting,  or 
indorsing  as  the  case  may  be."   Payees  and 
holders  not  in  due  course  are,  therefore,  pat  on 
the  same  footing  as  regards  proof  of  authority  of 
the  person  handing  them  the  bilL   In  tiie  presmit 
case,  therefore,  the  delivexy  oi  the  note  to  the 
plaintifE  must,  in  order  to  enable  him  to  recover, 
be  under  the  authority  of  the  defendant.  It  oar- 
t^nly  was  not  so  deuvered  by  the  Pendant's 
actual  authority,  and  cannot  be  said  to  have  been 
delivered  under  his  authority  by  reason  of  the 
ostensible  authority  with  which  Anderson  had 
been  clothed  by  tbe  dgnature  in  blank.  Mere  pos- 
session of  a  promissory  note,  complete  and  r^ular 
on  the  face  of  it  and  payable  to  a  named  pavee, 
would  notbe  oonclusiveevidence  thatthe  makerhad 
given  authority  to  the  person  in  whose  possession 
it  was  to  deliver  it  to  the  payee  because  the  facta 
mi^t  possibly  be,  as  in  Bcasenddle  v.  B«nnfl^  (40 
L.  T.   Eep.  23;  3  Q.   B.  Dlv.  525),  or  as  in 
Foster  v.  Maekinnon  {tup.)  or  LewU  v.  Clay  (sup.)' 
As  to  tills  we  think  that,  if  the  note  had  been 
placed  by  the  makw  in  another  person's  hands' 
with  authority  to  deal  with  it  in  some  way  or 
other,  that  wonld  he  snffident  to  make  a  delivery 
under  the  authority.    A  question  very  similar  n> 
this  is  dealt  with  by  Williams,  L.J.  at  some 
length  in  hia  judgment  in  the  recent  case  of 
Farquhanon  v.  King  (85  L.  T.  Rep.  264 ;  (1901) 
2  K.  B.  697),  where  he  deals  with  the  cases  of 
Henderton  v.  WilUamB  (72  L.  T.  Eep.  98 ;  (1895) 
1  Q.  B.  521)  and  Brocklesby  v.  Temperance  Build- 
ing Bodeiy  (72  L.  T.  Rep.  477 ;  (1895)  A.  C.  173). 
If  here  the  defendant  had  signed  the  note  in  the 
form  it  nltimately  took,  as  a  promissory  note  for 
301.  payable  to  the  plaintiff,  but  had  instructed 
Anderson  only  to  deliver  it  to  the  plaintiff  on  the 
plaintiff  giving  him  251.  for  it,  we  think  that,  if 
Anderson  had  delivered  it  contrary  to  those 
instructions,  in  exchange  for  251.  only  it  would 
have  been  a  good  delivery  "  under  the  authoritgr," 
of  the  defendant  to  satiafy  the  21st  section.  It 
wonld  not  have  been  neceasaiy  for  the  plaintifE  to 
inquire  in  that  case  as  to  any  limit  of  Anderson's 
authority ;  but  it  is  not  so  clear  that  it  was  not 
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neoMBaiy  tor  him  to  do  bo  on  the  faota  of  the 
present  caae,  becatue  there  dtws  not  seem  to  hare 
been  way  actruU  anthoritj  by  tlw  defendant  to 
Asdenon  to  deal  with  lira  note  at  alL  He  had 
notiiing  bat  that  anthoritj  which  the  d^endant 
conferred  by  ngning  hia  name  on  atamped  paper 
—that  is  to  say,  only  his  authority  whioh  the  uw 
mwchant,  or  now  the  Bills  of  Exchange  Aot 
attributes  to  that  signature.  Anderson,  u  agent 
ot  the  defendant  at  ul,  was  only  agent  to  fiU  up 
the  paper,  and  if  the  question  were  to  be  deter- 
mined altogether  apart  from  the  law  merchant 
and  the  Bills  of  Exchange  Act,  we  ^onld  have  to 
aay  that  there  was  here  no  binding  oontraot  at 
common,  law  whereby  the  defendant  promised 
the  plaintiff  that  if  the  plaintiff  would  gire  251.  to 
Anderson  for  the  defendant  the  defendant  would 
pay  301.  to  the  plaintiff  in  a  m<mtli.  We  have  been 
vary  reluctant  to  oome  to  the  oonolusion  that  the 
jodgme&t  infaTonr  of  tiie  defendant  in  this  ease 
was  right  because  it  ai^tearsdaogerouB  even  to  cast 
any  doubt  upon  a  payee's  right  to  recover  when  he 
has  taken  a  bill  or  note,  comply  and  regular  on 
the  &oe  of  it,  honestly  and  for  value ;  but.  after 
earefnllj  considering  the  matter,  we  have  come  to 
the  ooaiolnnon  that  we  should  be  unfairly  straiu- 
mg  Hbe  words  if  we  did  not  hold  that "  negotiated  " 
in  the  proTuo  at  the  end  of  the  20tb  section 
meant  transferred  by  one  holder  to  another.  It 
is  to  be  obserred  that  the  Bills  of  Exchange  Act, 
in  sect.  2,  defines  **  issue  "  as  meaning  "  the  first 
deliTeiy  of  a  bill  or  note  complete  in  form  to  a 
person  who  takes  it  aa  a  holder."  Here  Anderson 
clearly  ieaued  the  note  to  the  plaintiff  within  the 
meamng  of  this  definition.  There  is  thwefore  a 
technical  word  defined  and  used  in  the  Act  to 
mean  that  which  Anderson  did  here,  and  the 
appropriate  words  to  have  used  in  the  proTtso  to 
ncL  20,  if  it  had  been  intended  to  inolade  this 
case,  would  have  been  "  if  anch  instrument  after 
completion  ia  issued  or  n^otiated  to  a  holder  in 
doe  course."  Those  are  not  the  words,  and, 
although  we  think  that  the  present  case  might 
possibly  hare  been  decided  in  the  plunt^'s 
futmt  before  the  Bills  of  Exchange  Act  was 
passed,  we  think  tiiat  we  cannot  consistently  with 
the  meaning  of  "  issue  "  and  "  negoUate  "  in  the 
Act  say  that  the  present  case  ia  covered  by  the 
words  used  in  the  proviso.  That  being  so,  it 
falls  within  the  first  part  of  the  2nd  sub-section 
of  sect.  20;  and  as  the  authority  of  the  defendant 
vaa  not  strictly  followed  he  is  not  liable.  We 
tbiuk,  therefore,  that  the  appeal  must  be  dis* 

™"****  Jpptal  dtsmitssd. 

Sf^tors  for  the  plaintiff,  FremeU  MitUr  and 
BiMU,  for  Dtefeinson,  MiUer,  and  JHekimim, 
ITewoaatle-iipanpTyiie. 

SoUoitors  for  the  defendants,  Bioktt  and  8ioke$t 
for  Criddle  and  Criddle,  Newcastle-apon<Tyne. 


M<mday,  Dee.  16,  1901. 
(Before  Lord  Alvkbstohb,  G.J.,  Dahliko  andi 

Channbll,  JJ.) 
Katob  and  Corpokation  of  Westminster  v. 

London  County  Council,  (a) 
Metropolis  —  "  Wooden  atructuret  " — Licence  to 
erect — Juriedielion  of  borough  corporatione — 
London  County  CouneU — London  Building  Act 
1894  (57  £  58  Viet.  e.  cessiii.),  ».  84— Xondon 
Qovemment  Act  1899  (62  A  63  Vict.  c.  li),  e.  5^ 
eched.  2,  part  1. 
Btande  and  platform*  oonMtructed  entirely  of  wood 
eave  as  to  the  natfs  holding  theplanke  together 
xoere  erected  toithin  the  city  of  Wettmineier. 

The  corporation  of  Weitmineter  claimed  that  as  by 
sect.  5  and  ached.  2,  part  1,  of  the  London 
Qovemment  Act  the  power  to  license  wooden, 
structures  given  to  the  London  County  Council 
was  transferred  to  them,  they  were  the  proper 
authority  to  license  the  erection  of  these  struo- 
tvree,  and  to  take  proceedings  in  d^aM  <^ 
obfotntnjr  sttcA  ItoenM  : 

fifZd.  t)^t  sect.  84  of  the  London  Building  Act 
1894  applied  to  aU  wooden  structures,  whether 
permanent  or  temporary,  not  coming  within  the 
general  provisions  of  part  6  of  that  Act ;  that  it 
therefore  applied  to  these  ^ruetures ;  and  Mat 
consequently  the  power  to  Ueenu  their  smMoa 
toos  iraii«/«T«i  hy  sect.  5  and  sehed.  2,  part  1,  of 
the  London  Chvemment  Act  1899  to  the  corpora- 
tion. 

Application  of  the  mayor,  aldermen,  and 
oonnrallors  of  the  dty  of  Westounster  under 
sect.  29  of  the  London  Gtovemment  Aot  1899,  by 
way  of  special  case  agreed  upon  by  them  and 
the  Loudon  County  GounriL 
The  case  was  (so  far  aa  material)  as  follows  : — 

By  sect.  29  of  the  London  Governmeat  Act 
18iW  it  is  enacted  that 

If  »nj  qQMfcion  ariass  or  is  aboafc  to  ariae  as  tfr 
whethar  sbj  power,  duty,  or  liability  is  oe  is  not  trani- 
ferrsd  bj  or  aader  thU  Aot  to  the  ooonoil  of  aoj  nutro- 
poliisn  bcaoogh,  or  any  prop«rQr  U  or  ia  not  vested  la 
any  nioh  ooaaoU,  that  question,  without  prejodios  to 
any  other  mods  ot  ttjing  U,  msy,  oa  the  appiioation  of 
the  oonacil,  b«  snbmiitsd  fox  deoi^oo  to  the  High  Court 
in  aaoh  Bammary  manner  as,  lubjeofe  to  any  Soles  of 
Court,  may  be  direoted  by  the  ooort,  and  the  court,  after 
heuing  anoh  parties  and  taking  loah  evidenoe  (if  any) 
as  it  thinks  joat,  shall  decide  the  qoastion. 

Questions  bad  arisen  between  the  London 
County  Council  and  the  mayor,  aldermen,  and 
councillors  of  the  city  of  Westminster  as  to 
whether  the  ^wers,  duties,  and  liabilides  of  the 
county  council  vrith  respect  to  the  approval  or 
licensing,  erection.  Getting  up,  and  control  of 
certain  structures  within  the  city  of  Westminster 
were  or  were  not  transferred  by  or  under  the 
London  Goremment  Act  1899  from  the  said 
county  oouncil  to  the  council  of  the  city  of 
Westminster.  The  circumstances  under  wliick 
such  qnmtions  had  arisen  were  stated  in  the 
subsequent  paragraphs  of  the  case. 

By  sect.  1  of  the  London  Government  Aot 
1899ifcwasenactedtbatthewholeof  theadminia- 
trative  oonnty  of  Londmi,  exclusive  of  the  cit^  of 
London,  should  be  divided  into  metropohtan 
boroughs  (in  the  Act  subsequently  referred  to  as 

(•/  ItoporMd  by  J.  AMtUCW  StuBAM,  Eiq.,  BftrriB.ei^«t-L*-». 
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boroagbs)  and  by  that  section  it  was  also  declared 
lawful  for  Her  late  Majesty,  bj  Order  in  Council 
«abject  to  and  in  aoeordaaoe  with  the  Act,  to 
form  eaoh  of  the  areas  mentioned  in  the  Ist 
schedule  to  the  Act  into  a  separate  borongh, 
sabject  to  snoh  alteration  of  area  aa  might  oe 
re<}uired  to  (cive  efFeut  to  tJie  Act,  and  to  such 
adjustment  of  boundaries  as  might  appear  to  Her 
late  Majesty  in  Council  expedient  for  simplifica- 
tion  or  convenieace  of  adminiBtration,  and  to 
■establish  and  incorporate  a  council  for  each  of  the 
boroughs  so  formed. 

By  Bched.  1  of  the  said  Act  it  was  declared 
that  one  of  the  areas  to  be  constituted  a  separate 
borough  was 

The  ana  of  th«  a&cient  parliamentary  boroogh  of 
WeetmliiiteT,  oompriaiDg  the  puiihea  (rf  St  Muguet 
and  St.  John,  WeatminBter,  the  parish  of  Sb.  George, 
HanoTer-eqiure,  the  parish  ot  St.  Jamef ,  WeatminBter, 
the  pariih  of  St.  Martin-in-the-Fields,  and  the  diatiiot  of 
the  Strand  Board  nS  Worka,  and  inoladiog  the  oloH  of 
the  ooUegiate  chaxoh  of  St.  Pater,  WsitmiiiKter,  sad  the 
Uberty  of  the  Bolls. 

By  the  Borough  of  Westminster  Order  in 
Cooncil  1900,  dated  the  15th  Hay  1900,  and  made 
under  and  in  pumuance  of  the  provisionB  of  the 
liondon  Government  Act  1899,  tliere  was  consti- 
tuted a  metropolitan  boronj^h  Westminster,  and 
provisions  were  made  therein  for  detemuning  the 
area  of  the  borough  so  constituted,  and  bjr  the 
same  Order  in  Council  a  oonndl  waa  established 
<or  t^e  said  borough. 

By  Royal  charter  dated  the  29th  Oct.  1900 
tiiere  was  granted  and  confirmed  to  the  said 
metropolitaiL  borouKh  of  Westminster  the  tiUe  of 
•city,  and  it  was  declared  that  from  the  date 
therein  mentioned  the  said  borough  should  be 
called  and  styled  the  city  of  Westminster,  and 
that  the  council  established  for  the  said  borough 
should  be  styled  the  mayor,  aldermen,  and 
oouaoillors  of  the  city  of  Westminster. 

By  sect.  5  (1)  of  the  London  Govemmrat  Act 
1899  it  was  enacted  that 

As  from  the  appointed  daj  the  powers  and  duties  of 
the  Ltmdon  County  Connoil  nnder  the  enaotmenta 
mentioned  in  part  1  of  the  2nd  eohedule  to  this  Aot 
shall,  snhjeot  to  the  conditions  m«aUcaiad  in  that 
Bohednk,  be  trsnsfemd  to  eioh  boroogh  ooonoil  ae 
respeots  their  boroogh. 

The  9th  Not.  1900  was  appointed  as  the  day  for 
the  coming  into  force  <A  tbw  seotitm  by  an  order 
of  the  Lord  Freddent  of  the  Privy  Ccnmoil,  dated 
the  18th  Oot  1900,  and  made  nnder  the  powers 
cf  sect  33  of  the  London  Government  Act  1899. 

Sebed.  2,  part  1,  of  the  said  Act,  so  far  as 
directly  material,  runs  as  follows : 

Part  Minor  powers  a&d  doties  to  be  trsasftexed 
from  eonnty  oonneil: 

Powers  uid  duties  tronfterred,       |  Condliloas  of  transfer. 

Power  nnder  sect.  84  of  the  ' 
London   Building  Act  1894  to 
Ifoenoe  the  setting  up  of  wooden 
etmotoiea  and  power  to  take  pro- 
oeedings  for  default  in  obtaining  i 
or  observing  the  conditions  of  a  1 
lioenoe  under  that  teotion. 


Sect.  84  of  the  London  Building  Act  1894  is  one 
of  a  group  of  five  sections  included  in  part  7  of 
that  Act,  under  the  title  "  Special  and  Temporary 


Buildings  and  Wooden  Structures."  ThoM 
secticns  are  in  the  following  terms  : 

Seot.  82  (I).  Where  a  builder  is  desirous  of  ereoting 
an  iron  building,  or  straotnre,  or  any  other  bnUding,  or 
stmotnre  to  which  the  geoenl  provisions  ot  part  ot 
this  Act  are  inspplioable,  or,  in  the  opinion  of  ttie 
oonnoil,  inappropziate,  having  regard  to  the  special  por- 
poee  for  wU^ttw  boildingM  stanutare  is  designed  and 
aotnally  used,  he  shsll  make  an  applioation  to  the 
oonnoil,  acoompanied  by  a  plan  of  the  proposed  boild- 
ing,  with  snoh  partionlsra  as  to  the  oonstnutirai  therecif 
as  may  be  required  by  the  oounoiL  (2)  Tlie  oonnoil,  if 
sattsfled  with  snoh  plan  and  partionlszs,  shall  signify 
thtir  approral  of  the  same  in  writing,  and  thmopoa 
the  building  may  be  aoaatmoted  aooozding  to  sobh  plaa 
and  partioiLlars,  bnt  tlie  oonnoil  sliall  not  authorise  aaj 
building  of  the  warehouse  olaas  to  be  ereoted  of  greater 
oubioal  extent  tlian  250,000  cnbio  feet,  exoept  in  acomr- 
danoe  with  the  foregoing  provisions  of  this  Act.  (3) 
The  oonnoil  may  for  the  pnrpoee  of  regnlating  the  pro- 
cedure in  relation  to  such  applioationa  isBua  sooh 
general  rules  as  they  think  fit  as  to  the  time  and  manner 
of  making  ^iplicstions  and  ai  to  ths  |dans  to  be  pn- 
eented,  the  expenses  to  be  Inonrred,  and  any  other 
matter  or  thing  oonneeted  therewith.  (4)  All  expensea 
inonrred  in  and  about  the  obtaining  the  approval  of  the 
oonnoil  shall  be  paid  by  the  boilder  to  the  superintending' 
aroliiteot,  or  to  snoh  other  person  as  the  oonnoil  may 
appoint,  and  in  default  of  payment  may  be  recovered  in 
a  Bommsry  manner.  (5)  A  copy  of  any  plans  and  par- 
tionlars  approved  by  tlie  ooonoil  shall  be  fnmiahed  to 
the  distriot  surveyor  within  wfaoss  distrtot  the  bniUUnff 
to  whibh  soldi  plus  and  particulars  relate  is  slttate, 
and  it  shall  be  his  duty  to  asoertain  that  the  same  im 
built  in  aoowdaiioe  wi^  the  said  plans  and  partienlus. 

Seot.  83.  Where  an  appUoation  is  made  to  the  oonnotl 
by  any  person  stating  Ids  desire  to  erect  in  any  plaoe  aa 
iron  or  other  building  or  stmoture  of  a  temporary  oha- 
raoter,  to  whioh  the  general  provisions  of  part  6  of  thia 
Aot  are  inapplioable,  the  oonnoil  may,  if  they  approve  of 
the  plan  and  partionlars  ot  'i.he  building  or  structure, 
limic  the  peri<Ml  during  which  it  shall  be  allowed  to 
remain  in  tlut  plsos,  and-  nt^  make  their  approval 
subject  to  Budi  oonditions  ss  to  the  removal  of  tiia 
building  or  struotnrs  or  otherwise  as  ibaj  think  fit,  and 
if,  at  the  expiration  of  that  period,  ths  boUding  or 
structure  be  not  removed  in  aooordanoe  with  those  con- 
ditions ths  oonnoU  may  serve  a  notice  on  the  ooonpier 
or  owner  of  snoh  building  or  Btraoture  requiring  him  to 
remove  it  within  a  ressonabls  lime  spsoifled  in  the 
notice,  and  if  the  ooonpier  or  owner  Isil  to  remove 
snoh  building  or  stmoture  within  the  time  named  the 
oonnoil  may,  notwithstsndbg  the  imposition  and 
recovery  of  any  penalty,  cause  oomplaint  thereof  to  be 
made  before  a  petty  sessional  court,  who  shall  there- 
upon issue  a  snmrnons  requiring  such  ooonpier  or  owner 
to  appear  to  asBwer  snah  oomplaiiit,  and,  it  the  said 
oomfdaint  is  proved  to  the  satisfaction  of  Uw  court,  the 
oonrt  1DMJ  Bisks  sn  mder  in  writing  authorising  the 
oonnoil  to  enter  upon  the  land  upon  wlilob  such  boildisg 
is  situated,  and  to  remove  or  take  down  the  same  and  do 
whatever  msy  be  neoeesary  for  inoh  purpose,  and  also 
to  remove  the  materials  of  whioh  the  lame  is  oompoeed 
to  a  convenient  plaoe  and  (Qoless  the  expensee  ot  the 
coundl  be  paid  to  them  within  fourteen  days  after  snoh 
removal)  sell  the  same  ss  they  think  proper. 

Seat.  84  (1).  No  perBOn  shall  set  up  in  any  plaoe  any 
wooden  strootcre  (unlets  it  be  exempt  from  tbe  operatioQ 
of  tliis  part  ot  this  Aot)  axoept  hoardings  enoloeiug^ 
vacut  land,  and  not  szosedisg  in  any  part  12ft.  In. 
bright,  without  having  first  obtained  for  that  purpose  a 
lioenoe  from  the  council,  and  the  licence  may  contain 
suoh'oonditions  with  respect  to  the  structure  and  the  time 
for  which  it  is  to  be  permitted  to  continue  in  tlie  said 
plaoe  as  the  oonnoil  tidnk  expedient.  (2)  Provided  that 
a  lioenoe  shall  not  be  tequired  in  tlie  case  of  any  wooden. 
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■tnotore  of  a  morable  or  temporary  ohjmotar  erootod 
b;  ft  buildflr  for  his  oae  daring  th«  ooutrnotioo,  »lt«m- 
tiffii,  or  repair  of  any  building,  onlau  the  ma»  is  not  taken 
down  or  remored  immsdiauly  after  saoh  oonstraoticm, 
slteratioD  or  repair.  Provided  that  this  leotioD  shall 
not  extend  to  or  apply  within  the  oi^  tin  oity  of 
Loadon)  ae  to  any  hoarding  duly  lioensed  by  the  looal 
aalhofiliy  wider  any  tMnXotj  poirars  in  that  behalf. 

Sacrt  85.  HiSa  pilrt  of  this  Aet  shaU  not  ^ply  in  the 
SMe  (tf  a  inle,  ataek,  orilare  of  timber  not  bdng  a  stroo- 
ten  affixed  or  Caetened  to  tha  groand. 

Beet  86.  Stmotorea  or  ereetioas  eraoted  or  eet  np 
^lon  the  premiaee  of  any  railway  oampany  and  used  lor 
tbe  psrpoaee  of  or  in  ocninestioa  with  the  tcaffls  of  iooh 
mQway  oompany  shall  be  exompt  fiom  the  opantion  of 
tliii  pert  of  this  Aot. 

Certain  other  proTision*  of  the  London  Baild- 
ing  Act  1894  which  are  or  maj  be  material,  are  as 
follows : 

Seot.  138.  Snbject  to  the  proTlsioos  of  this  Aot  and  to 
the  exemptdona  in  tiiis  Aot  mentdooed,  erery  bnilding  or 
teetare  and  eraty  work  dtme  to,  in,  or  apon  any  baild- 
ing  or  sfanctan  and  all  matfeors  rdatiBg  to  the  width 
aid  dlveotioa  streati,  tiie  genoeal  line  of  bnildiogs  in 
ataeets,  the  prorinm  of  open  spaoee  aboat  boildinga,  and 
the  height  of  bnildings,  shall  be  enbjeot  totheeaperfision 
of  tbe  district  smreyori^pMnted  to  the  distriot  in  wlkioh 
the  boildisg  ox  stonotore  is  situate. 

Seot.  200  (S).  ETory  person  who  ...(»)  sets  up, 
■eeti,  or  adi4>tfl  any  bulding  or  stmetare  to  wliioh 
Awt  7  of  this  Aot  applies  without  baring  obtsined 
any  Boenoa  leqoired  by  that  part  of  this  Aot,  or  makes 
dAolt  ta  obawring  any  of  the  ooaditions  oontalned  in 
■sdi  liceaoe,  shall  be  liable  to  a  penal^  not  exceeding 
KM.  a  day  daring  every  day  of  the  eanti&nance  of  the 
Boooomplianoe  with  the  order  of  the  coozt  in  reference  to 
the  matter*  af  oreesid. 

Bched.  3. — Fees  payable  to  distriot  sarveyora. 
IWt  I.  ...  On  wooden  and  temporary  stmotores. 
— On  inspeotioo  of  any  wooden  ■truotoie,  or  on 
taapeetiao  of  asy  straetar*  or  enotkm  put  op  on  any 
psUie  oeeMion,  tbe  saow  amonnt  as  for  a  new  bnilding 
mleolated  on  the  area  of  the  stmotOM  or  ereotion  with- 
oet  leferenoe  to  the  area  of  any  bitilding  to  whioh  it  may 
faasttaehed^OT  in  or  on  which  it  may  be  i«t  np. 

Bj  tiie  liOodon  Bmlding  Aot  189B  which  is  to 
bft  read  as  onn  Aot  with  the  London  Bnilding  Aot 
18M  it  ia  enacted  as  fiiHows : 

Best.  e.  soh-seot.  (3)  (e),  of  the  200th  asotion  of  the 
priooipal  Aot  shall  hereafter  be  read  and  oonstmed  and 
take  effect  as  thoo^h  the  word  "retains"  had  been 
isnrted  tfaeron  immediately  after  tbe  word  "ereots," 
aad  the  weeds  "approral  or"  had  bean  inswted  therein 
imaediately  before  tbe  word  "  lieenoe  "  whsrerer  snoh 
W*d  oooara  thereio. 

Beet.  7.  Etw^  peraon  who  does  apy  of  the  things 
Vaei&d  in  pan.  (a),  and  (e)  of  snb.<Met.  (3)  of 
•Mt.  200  of  tbs  prine^  Aot  as  amended  by  this  Aob 
■hall  be  UaUs,  on  eooTietion,  to  a  penalty  not  exceeding 
40f.  tcr  erery  saeh  offenoe,  and  the  ooart  before 
whom  an  iaformation  is  laid  by  the  council  ia 
n^Mot  thereof  may,  in  addition  to  tmposlDg  snoh 
paasl^,  make  an  atdot  in  writing  direoting  aaoh 
pweoa  to  demolish  the  boilding  or  atrootore  oom- 
pUned  of,  or  any  pvt  thenof,  or  to  comply  with 
the  oottditioin  contained  ia  any  oonaent,  lioanoe,  or 
■Vpnml  granted  by  the  oonndl  for  the  aetti&g  np, 
owtioa,  adaptatifm,  alteration,  or  retention  (tf  Bnrh 
hnilding  or  Btmetare,  and  eaoh  wder  of  the  oonrt  shall 
be  deemed  to  be  the  order  of  the  oonrt  witibia  tbe  mean- 
ing and  tor  the  purposes  of  the  3rd  enb-seotion  of  the 
sooth  section  of  tiie  principal  Aot,  and  tbe  imposition 
*>(  »aj  penalty  onder  the  prorisioas  of  the  preaant 
■Mttoa  shall  bs  withoat  p-sjodioe  to  any  prooesdings 
ODdw  tbs  3rd  sab-aeotitm  of  the  SOOtb  leotlon  of  the 


prinoipal  Aot  for  the  daily  penalty  therein  nuntloasd,  at 
Tuder  any  other  prorisions  of  the  principal  Aot  or  other- 
wise, bnt  that  no  person  shall  be  liable  to  more  than  oa» 
penalty  (other  thui  duly  penalties)  for  the  aame  oSenoe. 

In  order  to  enable  spectators  to  riew  the  funeral 
procession  of  Her  late  M^esty  Qaeen  Tictoria  on 
^□d  Feb.  1901,  and  the  proceasion  of  His  present 
Majesty  to  open  Parliament  in  State  on  the  14th 
Feb.  li)01,  ft  number  of  atands  or  struotnrea  were 
erected  within  the  city  of  Westminster  along  the 
line  of  route  oi  the  procession.  These  stands  or 
structures  were  constructed  of  wood,  except  the 
nails  and  some  of  the  other  fastenings,  and  the 
cloth  or  other  hangings  placed  upon  them.  They 
were  of  a  temporary  character  and  had  all  been 
remored. 

QoestionB  had  arisen  between  the  Iicmdon 
County  Goonoil  and  the  conndl  of  the  eitiy  of 
'Westininster  aa  to  which  of  the  oonwnU  wu  ih» 
proper  authority  under  the  London  Bnilding  Aob 
1894  (1)  to  o<nibrol.  approve,  or  Uooise  snoh  stmo- 
tnres ;  (2)  to  take  proceedings  against  the  persona 
who  hare  without  licence,  permission,  or  approval 
ereoted  anoh  atrnotnres;  (3)  and,  further,  as  to 
whether  atrnotnres  were  or  were  not  subject  to 
the  snperrision  or  inspection  of  the  distriot 
surveyor  under  the  Act. 

The  council  of  the  city  of  Westminster  con- 
tended that  the  structures  in  question  wer© 
wooden  stmctures  within  sect.  84  of  the  London 
Building  Act  1894,  and  did  not  fall  within  tho 
prorisions  of  seots.  82  or  83  of  that  Act,  and  that 
by  the  effect  of  sect.  5  (1)  of  the  London  Oorera- 
ment  Act  1899  all  powers  and  duties  of  tfao 
county  council  and  its  officers  and  of  the  distriot 
BurreyoTs  with  respect  to  such  structures  in  the 
cit^  of  Westminster  were  transferred  to  the 
countul  of  Uie  said  luty  on  the  9th  Nor.  1900,  and 
that  the  connty  ootmcil  had  now  no  antiuwity 
either  to  license  anoh  atmoturea  witiiin  the  aa^ 
oity  or  to  t^e  proceedings  tor  de&nlt  in  obtain- 
ing or  obserring  the  oonditiona  of  any  lioance 
granted  with  respect  to  such  atractnree,  and  that 
the  supervision  and  inspection  of  snoh  atruoturea 
by  the  district  8arTey(Hr  had  been  tranaferrad  by 
the  Iiocal  Goremment  Aot  1899  to  the  oonncU  o£ 
the  said  city  and  its  officers. 

The  London  County  Council  oontended  that 
the  structures  in  question  were  structures  of  a 
temporary  character,  falling  within  the  operation 
of  sects.  82  and  83  of  the  London  Bnilding  Aot 
1894,  and  tiiab,  notwithstanding  the  provisions  of 
sect.  5  of  the  London  Goremment  Act  1899,  they 
still  had  authority  to  approve  the  plans  and  par- 
ticulars of  such  structures  and  to  take  proceed- 
ings  in  respect  of  such  struotares  if  erected  or 
maintained  without  or  contrary  to  the  terms  of 
thur  approval,  and  that  snoh  atraotorea  remiuii 
anbject  to  the  inapeotion  and  superviaimi  of  th» 
district  surr^yor. 

Tbe  questions  submitted  for  tha  de(UBi(m  of  tho 
High  Court  were  the  questions  stated  abore. 

Manitty,  K.G.  (Crates  with  him)  for  the  Corpo- 
ration of  Westminster.  The  meaning  of  sects. 
82  to  86  of  the  London  Building  Act  1894  can 
best  be  ascertained  by  looking  at  the  enaotmenta 
they  saperseded.  Now  sect.  8;£  sopersedea  aeot  56 
of  the  Metropolitan  Bnilding  Act  1855,  with  this 
difference  for  preaent  purposes  that  after  the 
vrord  "bnilding"  iiaa  beeu inserted  "or  atmoture.'* 
Sect.  83  snperBadea  aeot  12  of  the  Metropolia 
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Hanuement  Aefc  1882,  with  the  sam*  differanoe. 
Sect  84  snpenedea  sect  13  of  the  flame  Act. 
Now  aeofc.  13  referred  to  "moTable  and  tempo- 
rary" wooden  ■traotnree.  The  atrnctares  now  in 
onevtion  would  clearly  come  within  that  eection. 
In  aeot.  84,  faoweTer,  the  words  "  movable  or 
temporary  "  are  left  out.  Sorely  the  effect  of  this 
«annot  be  to  narrow  the  section,  and  make  it 
inapplicable  to  those  itruotures  to  which  it 
originally  solely  applied  P  Oar  contention  is  that 
the  leaving  out  of  these  words  does  not  narrow 
the  operation  o*  the  section,  but  enlarges  it  so  as 
to  make  it  include  not  merely  "movable  or 
temporary"  wooden  structures,  but  all  wooden 
stmotures.  If  these  Btructures  are  within  the 
eection,  then  the  power  to  license  and  to  take 
proceedings  with  r^ard  to  them  are  transferred 
to  the  oorpontion  by  sect  5  of  the  London 
■GtOTaniment  Act  1899.  Connael  ftirther  argued 
that  the  district  Barreyors  luid  no  power  to  inspect 
or  snperriae  wooden  ■truotorea,  and  were  not 
•entitlM  to  fees  for  ao  dcnng,  but  the  court  declined 
to  dedde  this  pcnnt  Se  also  referred  to 

Vmuur  T.  XeDmull,  76  L.  T.  Bip.  168  ;  (1S97)  1 
Q.B.4ai. 

Horaee  Avory,  K.O.  (Daldy  with  Mm)  for  the 
London  County  ConndL— Q  the  contention  of 
tiie  corporation  of  "WeetminBtair  that  stracturee 
anoh  as  theae  now  in  question  are  within  sect  84 
is  correot,  many  difficulties  will  arise  in  the 
administration  of  the  Act.   It  seems  clear  that 
there  is  nothing  in  the  London  Qovemment  Act 
1889  interfering  with  tbe  right  of  the  district 
anrreyors  to  ioepect  such  stroctureB.  and  claim 
-feea.   Passing  that  over,  another  difficulty  will 
constantly  arise  aa  to  who  is  to  license  when — as 
is  often  the  case — tbe  structure  Ib  partly  or 
iBOBtly  of  iron,  and  not  as  it  happens  to  be  in  the 
present  instance  wholly  of  wood  save  as  to  the 
nails  used.   A  third  difficulty  as  to  jurisdiction 
will  be  as  to  the  question  whether  the  structure 
is  dangerous  or  not.   Under  sects.  102  to  104  of 
the  London  Building  Act  jnrisdiotion  over  all 
dangerous  atructnrea  ia  given  to  the  oounty 
oonndl,  and  so  we  nay  have  the  county  council 
woceeding  against  a  atroctnre  erected  under  the 
licence  of  the  corporation.   [Lord  Altebbtone, 
G.J. — Uy  difficulty  is  to  imt^rine  what  sect.  84 
anpliea  to  if  it  does  not  apply  to  stmotures  like 
these.]   I  submit  it  applies  to  wooden  structures 
-erected  in  connection  with  a  house — such  as  a 
bicycle  shed — which  are  not  temporaiy  atruoturea 
in  tbe  ordinaiy  sense.   I  contend  that  sect  82 
applies  to  all  permanent  buildings,  and  sect  83 
to  all  temporary  buildings,  while  sect.  84  applies 
■only  to  structures  of  wood  which  are  neither 
temporary  nor  permanent  in  the  ordinary  sense. 
{Channbll,  J.— It  seems  to  me  that  sects.  82 
and  S3  apply  to  structures  which  come  within 
the  general  provisions  of  part  6  of  tbe  Act. 
Theee  are  therefore  left  to  the  county  council. 
Sect  84  refera  to  those  not  coming  within  part  6, 
and  ao  these  are  left  to  the  local  authority.] 
Oounael  referred  to 

Whittchapel  Board  cf  Worki  v.  Crow,  84  L.  T.  Bep. 
595. 

Lord  Alvebstoke,  O.J.— Tbe  broad  question 
ndaed  in  thia  case  is  whether  the  Tjondon  County 
Ooniunl  or  the  corporation  of  Westminster  is 
the  proper  authority  to  lay  down  the  c<niditiona 
of  etmatmcUon  and  to  sanction  the  conatraction 


of  wooden  atmoturea  which  it  ia  propoaed  to 
erect,  or  which  may  have  to  be  erected  at  the 
pnblio  functions  taking  place  within  the  area  of 
tbe  borough  of  Westminster.    13ow,  it  ia  impos- 
sible  to  attempt  to  deal  with  every  case  that  may 
arise,  or  to  decide  upon  any  particular  state  <n 
facts  which  may  be  involved  in  the  construction 
of  some  special  structure.   The  question  has  been 
raised  with  regard  to  a  number  of  oonstructluu 
made  wholly  of  wood,  except  in  so  far  as  nails 
were  used  in  their  construction,  and  all  I  wish  to 
guard  againBt  is  being  supposed  to  say  that  we  do 
&y  down  or  are  about  to  lay  down  any  general 
nUe  which  must  govern  some  special  case  which 
may  involve  other  considerations.   In  my  opinion 
the  main  question  should  be  decided  in  favour  of 
the  city  of  Westminster.  The  history  of  the 
matter  haa  been  very  clearly  stated  by  00th  tha 
learned  ootmael  who  appeared  before  na.  BefcMre 
the  paaung  of  the  Limdon  Government  Act  of 
1889  there  had  hem  a  aeriea  of  enaotmenta  which 
put  boUdinga  and  abnotures  under  certain  super- 
Tiuon,  and  b^  aeot.  56  of  the  Act  oi  1855  thera 
waa  a  provision  enacted  whieh  repreaenta  sect.  82 
of  the  London  Building  Act.  By  sect.  12  of  the 
Act  of  1882  there  waa  a  provision  enacted  which 
represented  sect.  83  of  the  London  Building  Act. 
Sect  13  of  the  Act  of  1882  was  a  section  which 
superseded  sect.  56,  and  wbich  dealt  with,  or 
waa  intended  to  deal  with,  temporary  or  move- 
able wooden  structures,  and  no  doubt  some  quus- 
tion  similar  to  that  which  we  have  now  got  to 
decide  might  have  arisen  under  those  three 
sections  taken  from  the  two  Acts  of  Parliament. 
When  the  London  Building  Act  of  1894  waa 
passed,  the  section  of  the  Act  of  1855  wasreplaced 
by  aect  82,  and  aeot  12  of  the  Act  of  1882  waa 
replaced  by  aect  83.  I  think  Uie  latter  waa  anb- 
stantially  the  same  section.    Sect  84,  which 
replaced  sect.  13  of  the  Act  of  1882,  was  modified 
to  a  certain  extent  by  the  removal  of  the  words 
which  related  to  moveable  or  temporarv  wooden 
etruotures,  and  applying  aeot  84  to  wooden  strnc- 
tures  except  hoardings.   I  may  aay  in  passing 
that  it  ia  quite  clear  to  my  mind  that  we  ooald 
not  accept  the  arguments  pressed  upon  na  that 
sect.  84  was  meant  to  refer  to  permanent  wooden 
etmctures,  not  only  because  of  tbe  proviso  which 
might  have  remained  per  tncuriam.  but  because 
of  the  operaUve  and  enacting  words  which  give 
a  right  to  impose  a  particular  condition  as  to  the 
length  of  time  tbat  the  structure  shall  remain  up. 
The  first  question,  therefore,  that  we  have  to  con- 
sider is  what  is  the  dlaaa  of  atrnotures  that  fall 
within  aeota.  82  and  83,  aa  diatanguiahed  from 
eect  84,  becanee  by  the  anbaequent  Act  the 
powera  of  sect  84  have  been  transferred  to  the 
Westminster  borough.   I  think,  as  far  as  I  can 
express  an  opinion  sufficiently  for  the  purpoeea  of 
this  case,  without  attempting,  as  I  have  said,  to 
deal  with  any  particular  state  of  circumstances 
which  may  arise,  that  sects.  82  and  83  are  intended 
to  apply  to  buildings  or  structures  which  from 
either  their  construction  or  their  intended  nse 
would  ordinarily  have  been  supptosed  to  come 
under  the  pruvisions  of  part  6  of  tbe  Act,  but, 
either  because  of  their  mode  of  construction,  or. 
because  of  their  use,  it  was  thought  by  the 
London  County  Council  that  the  general  pro- 
visions  of  part  6  of  the  Act  are  inapplic- 
able, and  then  the  provisiona  and  powora  of 
aeots.  82  and  83  would  apply.   Sect  84  aeema  to 
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me,  u  it  now  stands,  to  be  a  section  ginng  oon- 
tzoloTsr  vooden  structures 'to  which  no  general 
proriflioiis  or  sabstitnted  prorisions  oi  a  general 
dnraoter  would  be  applicaMe.  Therefore  it  was 
utendsd  to  give  a  apebial  power  to  make  oondi- 
tioBB  both  as  to  the  terms  upon  which,  and  to  laj 
down  the  conditions  under,  and  the  time  for 
which,  osrtain  stractutM  should  be  erected.  Then 
we  oome  to  the  Act  of  1899 — The  L<mdm 
Ooremment  Act.  As  I  hare  already  said,  hj  the 
combined  operation  of  sect.  5,  if  I  remember  aright, 
and  the  schedule,  th«  powers  of  sect.  81  of  the 
London  Building  Act  to  license  the  setting  up 
<i  wooden  sbracbures,  and  the  power  to  cake 
proceedings  for  defe.ult  in  obtaining  or  obserring 
the  conditions  for  licensing  under  that  section, 
an  transferred  to  the  borongh  of  Westminster. 
I  vu  Yerj  anxious  to  learn  whether  Hr.  Arory 
could  assist  us  as  to  what  would  be  transferred 
to  the  bwoogh  of  Westminster  if  his  ai|;nment 
wss  light.  The  only  case  that  he  was  able  to 
saggast  to  us  was  (if  I  may  use  a  somewhat 
^nonnal  phrase)  permanent  temporary  stmo- 
tnes,  or,  in  other  words,  some  wooden  ■bmotnree 
istsndsd  to  remain,  but  added  on  to  some  other 
stracture.  It  does  not  seem  to  me  that  this  is  a 
sttiihctory  explanation  of  the  legislation.  I 
think  that  the  Local  OoTcmment  Act  reoog- 
idsed  that  matters  that  oi^ht  to  be  dealt  with  by 
a  central  body,  and  could  be  the  subjaut  of 
sabstifcated  regulations  in  place  of  the  general 
proTisiona  of  part  6  should  be  laid  down  by  the 
oentral  body,  the  London  County  Council,  bat 
tint  local  matters,  as  for  instance  the  erection 
of  wooden  structures  for  a  limited  time,  to  which 

00  general  or  substituted  regulation  could  be 
attended  to  apply,  should  be  transferred  under 
sect.  84  to  the  borongh  of  Westminster.  There- 
ine,  npon  the  qneataon  whioh  aiiaee  as  to  which 
«l  the  two  antboiitiea  are  to  fix  the  o(m£tions, 
sad  impcae  the  limit  of  time  f6r  temporary 
woodan  atraocares,  whioh  are  to  be  erected  for 
the  purpose  of  enabling- persons  to  see  public 
ceremonies,  in  my  ojonion  the  contention  of  the 
bonmgh  of  Westminster  is  right.  Now,  there 
nuuna  only  the  question  of  uie  possible  super- 
vision or  duty  of  supervising  on  the  part  of  the 
district  surveyors.  Speaking  for  myself,  although 

1  tbink,  for  the  reasons  that  Mr.  Avory  luu 
pointed  out,  difficulties  may  arise,  and  the  con- 
atmction  we  are  putting  npon  the  section  will  not 
lemove  this  difficnlty,  1  do  not  think  we  ought  to 
decide  the  question  for  two  reasons.  In  the  first 
place  it  seems  to  me  that  it  may,  to  a  certain 
extent  depend  on  the  very  conditions  that  the 
Westminster  oorporation  think  fit  to  impose. 
Secondly,  we  could  not  deal  with  that  question 
without  dedding  whatare  the  rights,  daties,  and 
obltgttiona  of  district  surveyors  under  the  Act. 
Th^  are  not  represented  before  us,  and  their  case 
has  sot  been  argued.  I  think  it  would  be  unwise 
of  us  to  attempt  to  lay  down  rules  on  such  a 
pant  without  knowing  the  particular  circum- 
■tanees  nnder  whioh  the  duty  arises.  We  there- 
fore propose  not  to  answer  the  third  question 
which  has  been  put  to  us.  as  it  is  not  necesEary 
for  our  msin  decision,  nor  in  fact  could  it  be  a 
jodgment— it  could  only  be  an  expression  of 
o^uinL  On  the  broad  question  which  has  been 
submitted  to  us,  and  on  which  our  direction  is 
uked,  I  think  that  the  contention  made  on  behalf 
«( the  borongh  of  Westminster  is  the  right  one, 


Dir. 


and  that  they  are  the  authority  to  exercise  the 
powers  of  sect.  84,  with  regard  to  these  particular 
structures. 

Darlino,  J. — I  am  of  the  same  opinion. 

Chabthbll,  J.— I  a«ree. 

Lord  Ajlvbbstohb,  G.J.— As  this  application  is 
under  a  power  to  come  and  ask  the  court  for 
instruotioiu,  I  do  not  think  there  ought  to  be 
costeinany  way.    judgment  far  the  applieanU. 

Solicitors  for  the  mayor  and  oorporation  of 
Westminster,  Capront,  Mitchint,  Brabant,  and 
HitchiriM. 

Solicitor  for  the  London  County  Coomul,  W.  A, 
Blaxland. 


<aj  Re  parted  bj  J,  AMDtuw  Strahav,  Eaq.,  B*n-»Ur-»t-Law. 
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(Before  Phillucore,  J.) 
Attobnbt-Genbral  v.  Lord  Uontaou.  (a) 

Bevenue — EtttUe  duty — Sfortga^e  by  life  tenant 
and  remaindermen — Indemnity  <o  Itfe  tenant 
— Property  pa$nng  at  life  tenant's  death—' 
Finance  Act  1894  (57  A  58  Viet.  c.  30),  m.  1,  2 
(1)(H  17  (7). 

The  life  tenant  of  aettled  land$  joined  with  the 
remaindermm  in  creating  a  mortgage  on  the 
landt.  The  money  aeeured  by  the  mortgage 
toot  entirely  for  the  benefit  of  the  remaindermen, 
and  the  U/e  tenant  did  not  covenant  to  pay 
either  the  mortgage  debt  or  the  intereet  thereon. 
By  an  indeniure  of  even  date  \oith  the  mort- 
gage, and  made  between  the  remaindermen  and 
the  life  tenant,  the  former  ootwnontsd  to  m- 
demnify  the  Ufe  tenant  againet  any  tote  of 
profite  of  the  eetfted  land  or  any  expeneee  or 
actione  in  rvspeet  of  the  mortgage,  andaaeigned 
certain  eeeurUiee  and  ehargee  on  other  lanae  ae 
eeewrity  for  the  performance  of  tueh  eovenanie. 

Held,  on  the  death  of  the  life  tenant,  that,  whether 
the  settled  land  passed  under  eeot.  1  of  the 
Finance  Act  1894  or  was  deemed  to  paee  under 
tect  2  (1  b)  the  estate  dttty  must  be  aetested 
npon  the  principal  value  of  the  eettled  land,  and 
not  on  such  value  lees  the  amount  of  the  mort- 
gage debt. 

Earl  Cowley  v.  Inland  Bevenne  Oommisstoners 
(80  L.  T.  Bep,  361 ;  (1899)  A.  C.  198)  dietin^ 
guithed, 
Ikfobkatiok. 

By  the  will,  dated  the  8bh  Anc.  1883,  of  Walter 
Frands,  Duke  of  Bucclenoh  and  Queensbeny,  the 
testator,  in  exercise  of  a  power  of  app<»ntment, 
reserved  to  him,  and  of  every  other  power  enabling 
him,  appointed  that  all  those  his  manors,  lands, 
hereditamente,  and  estates  situate  or  arising  at 
Ditton.  I>atehet,  and  elsewhere,  in  the  counties  of 
Buckingham  and  Uiddlesex,  with  the  righte, 
royalties,  and  appurtenances  thereto  respectively 
belonging  (whicb  manors,  hereditaments,  and 
estetes  in  the  counties  of  Buckingham  and 
Hiddlesex  were  thereinafter  distingnisbed  as  the 
testator's  Ditton  eatete)  and  all  proceeds  of  sale 
(if  any)  of  heieditaments  previously  forming 
part  ot  his  Ditton  estate,  or  moneys  held  npcm 
the  truste  thereof,  should  from  and  after  his 
decease  be  and  remain  to  the  use  of  his  wife, 
Charlotte  Anne,  Duchess   of   Buocleuoh  and 
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Qoeensberry,  and  her  asaigos  for  her  life  without 
impeachment  of  waste,  and  from  and  after  her 
decease  to  the  use  of  the  testator's  second  son, 
the  defendant,  then  Lord  Henry  John  Hontaga 
Douglas  Soott,  and  his  asssigns  during  his  lUe 
witiioat  impeachment  of  waste,  and  from  and 
after  his  decease  to  the  use  of  the  first,  second, 
third,  and  all  and  every  other  the  son  and  sons 
of  the  defendant  Bacoessirely  according  to 
priority  of  birth  in  tail  male,  .with  divers 
remainders  orer. 

The  Duke  of  Buccleuch  died  on  the  16th  April 
1884,  and  his  will  duly  came  into  operation. 

By  an  indentnre  dated  the  28tb  May  1888  and 
made  between  Charlotte  Anne,  Ducheas  of 
Baccleucb,  widow  of  the  testator,  of  the  first 
part,  the  defendant,  now  Lord  Monti^u.  of  the 
second  part,  the  Hon.  J.  W.  E,  D.  Scott  Montagu 
the  eldest  son  of  the  defendant  of  the  third 
port,  and  the  Hon.  James  Archibald  Douglas 
Home  and  Frederick  Iltid  NichoU  and  Henry 
Frederick  Kicholl  thereinafter  called  tiie  trustees 
of  the  foarth  part,  and  daly  enrolled  as  a  dis- 
entailing assurance  pursuant  to  3  &  4  Will.  4, 
c.  74  raratang  the  testator's  will  and  reciting 
that  the  testator's  second  son  was  created  Baron 
Uontagn  of  Beaulteu  on  the  26th  Dec.  1885,  and 
that  J.  W.  E.  D.  Scott  Montagu  was  the  eldest 
son  o£  the  defendant  and  attained  the  age  of 
twenty-one  years  on  or  about  the  10th  June  1887, 
and  reciting  that  the  defendant  and  J.  W.  £.  D. 
Scott  Montagu  were  desirous  of  execaUng  such 
disentailing  assurance  and  resettlement  as  was 
ther«nafter  contained,  it  was  witneesed  that  in 
consideration  of  the  premises  the  defendant  and 
J.  W.  E.  D.  Scott  Montagu  (with  the  consent  of 
Charlotte  Anne,  Dachess  Dowager  of  Buccleuch 
as  protector  of  the  settlement)  convoyed  onto 
the  trustees  all  and  singalar  the  manors  of 
Ditton  and  Datohet  St  Helens,  and  the  advowson 
d  the  chapel  of  Ditton,  and  the  mansion-house 
and  park  of  Ditton;  and  the  messuages,  lands, 
toiements,  and  hereditaments  situate  in  the 

C'shes  or  places  <A  Ditton  and  Stoke  Foges, 
ahet  and  Langley,  or  elsewhere  in  the  county 
of  Buckingham,  and  of  Stanwell  in  the  county  oi 
Middlesex,  of  which  the  particulars  were  given 
in  the  schedule  thereto,  to  hold  unto  the  trustees 
in  fee  simple  subject  to  the  life  estate  of  the 
Duchess  Dowager  of  Buccleuch  under  the  will, 
and  all  powers  annexed  or  appartenant  to  that 
life  estate,  bat  freed  from  the  life  estate  of  thn 
defendant  under  the  will,  and  all  powers  annexed 
to  or  exercisable  during  the  continuance  of  such 
life  estate,  and  also  freed  from  the  estate  in  tail 
male  of  J.  W.  E.  D.  Scott  Montagu  under  the 
wiU  and  all  other  estates  in  tail  male  or  in  tail 
(if  any)  of  J.  Vf.  E.  D.  Scott  Montagu,  and  all 
eetatee,  rights,  interests,  and  powers  to  take 
effoot  after  the  determination  or  in  defeasance  of 
snoh  estates  in  tail  male  or  in  tail,  to  snch  uses 
and  in  such  manner  as  the  defendant  and 
J.  W.  E.  D.  Scott  Montagu  should  from  time  to 
time  br  deed  jointiy  appoint,  and  in  default  of 
and  subject  to  any  such  appointment  to  the  use 
of  the  defendant  for  his  life  without  impeach- 
nient  of  waste,  in  restoration  of  the  life  estate 
given  to  him  by  the  will  and  the  powers  annexed 
to  SDch  life  estate,  with  remainder  to  snch  uses  us 
J.  W.  E.  D.  Scott  Montagu  after  the  death  of 
the  defendant  should  from  time  to  time  by  deed 
or  by  will  appoint,  and  in  default  of  uid  subjest 


to  such  appointment  to  the  use  of  J.  W.  E.  D. 
Soott  Montagu  for  his  life  without  impeachment 
of  waste,  with  remainder  tQ  the  use  of  the  first 
and  other  sons  of  J.  W.  E.  D.  Soott  Montagn 
saooesurely  according  to  seniority  in  tail 
with  divere  recDunders  over.  The  indentare 
contained  also  a  disentail  and  resettiement  <m 
trusts  oorrespon^ng  to  the  usee  and  tmste  of 
the  hereditaments  tnereinbefore  conveyed  of  the 
sum  of  2321.  3a.  3d.  India  Three  and  a  Half  per 
cent.  Stock,  being  capital  money  arising  under  the 
Settied  Land  Act  from  the  Ditton  estate  then  in 
the  hands  of  the  traatees. 

By  an  indenture  dated  the  29th  May  1888.  and 
made  between  the  Dowager  Ducness  of  Buocleuoh 
of  the  first  part^  the  defendant  of  the  second  part» 
J.  W.  £.  D.  Scott  Montagu  of  the  third  part,  and 
the  Hon.  G.  H,  Brabazon  Ponsonby,  Earl  Spenoer, 
and  the  Marquess  of  Bristol  (thereinafter  called 
the  mortgagees)  of  the  fourth  part  it  was 
witnessed  that  in  consideration  of  27,0001.  lent  to- 
the  defendant  at  the  request  of  the  Duchess 
Dow^r  of  Buccleuch  by  the  mortgagees  out  of 
money  belonging  to  them  on  a  joint  aoonunt,  oi 
which  earn  the  defendant  and  J.  W.  £.  D.  Soott 
Montagu  acknowledge  the  receipt,  the  defendant 
and  J.  W.  £.  D.  Scott  Mont^u  joint  and. 
severally  covenanted  to  repay  the  sum  lent  witik 
interest,  and  the  Dowager  Duchess  of  Booolencb, 
as  tenant  for  life  in  podsesaion  under  the  will  of 
the  Duke  of  Bnccleuch,  granted,  and  the  defen- 
dant  and  J.  W.  E.  D.  Soott  Montagu,  in  exercise 
of  the  joint  power  of  appointment  given  to  them 
over  the  fee  uimple  in  remainder  expectant  on  the 
decease  of  the  duchess  dowager,  by  the  indenture 
of  disentail  and  resettlement,  appointed  all  the 
mansion-house  and  park  of  Ditton,  and  the 
messuages,  lands,  tenements,  and  hereditaments 
situate  in  the  parishes  of  Ditton,  Stoke  Foges» 
Datchet,  and  Langkiy,  or  elsewhere  in  the  county 
of  Buolungham,  to  hcAd  unto  and  to  the  use  of 
the  mort^^ees  in-  fee  simple  subject  to  the 
proviso  that  on  paymenVon  the  date  therun  men- 
tioned by  the  defendant  and  J.  W.  £.  D.  Soott 
Montagu,  or  one  of  them,  or  the  person  deriving 
titie  under  them,  to  the  mortgagees,  or  the  persons 
deriving  titie  under  them  St  the  sum  of  27,000i. 
with  interest,  the  premises  e<mve;ed  and  appcnnted 
should  at  the  request  and  at  the  cost  of  the 
defendant  and  J.  vf.  E.  D.  Scott  Montagu,  or  one 
of  them,  or  the  persons  deriving  title  under  them, 
be  reconvened  to  the  uses  which  under  the  wilL 
and  reaettlement  should  be  tlien  subsisting  and 
capable  of  taking  effect  of  and  concerning  the 
Ditton  eatate  devised  by  the  will  of  the 
Duke  of  Buccleuch,  and  resettled  by  the  dis- 
entailing asBunmce  and  indenture  of  resettie- 
ment; and  the  Duchess  Dowi^^erof  Bucdench 
in  respect  of  her  life.interest  ooiy  and  the  dctfen- 
dant  and  J.  W.  E.  D.  Soott  Montagu  thereby 
severalty  covenanted  with  the  mortgagees  at  aU 
times  during  the  ocmtinuance  of  the  security  to 
keep  the  premise**  in  repair,  to  insure  tbem 
against  fire,  and  to  rebnild  if  the  premises  were 
burnt  down,  and  on  failure  to  observe  these  cove- 
nants the  mortgagees  might  repair  and  insure 
and  the  Dachess  Dowser,  the  defendant,  and 
J.  W.  £.  D.  Scott  Montagu  tmdertook  to  repay 
the  money  so  expended,  which  was,  until  repay- 
ment, to  be  a  charge  on  the  land. 

By  an  indenture  dated  the  29th  May  1888  and 
made  between  the  defendant  of  the  first  part» 
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J.  W.  £.  D.  Scott  MontagQ  of  the  second  part, 
the  Dachesa  Dowager  of  Bacclench  of  the  third 
part,  the  Doke  of  Bcccleach  and  the  Earl  of 
Home,  thereinafter  called  the  trustees,  of  the 
foarth  i«rt,  after  redting  the  setUement  of  and 
charges  upoR  the  GUthero  estate,  in  the  county 
«f  Lancastw,  and  that  the  Daohaaa  Dowser  of 
Buootenoh  agreed,  at  the  reqneat  of  the  defen- 
4Kat  and  J.  W.  E.  D.  Scott  Montagu,  to  concur 
in  the  mortgage  of  the  Ditton  estate  upon  the 
express  condition  that  she  should  be  indemnified 
m  respect  thereof  in  the  matter  thereinafter 
u^Maring,  it  was  witnessed  that  in  puranance  of 
tbis  agreement  and  in  consideration  of  the 
premiEes  the  defendant  and  J.  W.  E.  D.  Scott 
IContaga  did  ^olnttj  and  each  of  them  as  a 
separate  oonmant  did  for  himself  covenant  with 
the  duchess  dowager  that  they  or  one  of  them, 
or  their  or  one  of  their  heirs,  executors,  and 
administrators,  would  at  all  times  beep  indem- 
nified the  duchess  dowager  against  the  mortgi^ 
dsbt  of  27,000{.  and  interest,  and  against  all 
actitms,  snits,  proceedings,  clwms,  and  demands, 
which  might  be  bnnight  or  made  hj  any  person 
or  persona  ^[lunst  her  or  the  Ditton  estate  during 
her  Ul^  by  way  of  enforoing  the  mortgage 
■eeurity,  orforOTinraspectot  the  sum  of  27,O0(H. 
and  interest  thereby  secured,  and  in  further 
pursuance  of  the  agreement  and  for  the  same 
oonsideration,  the  defendant  and  J.  W.  E.  D. 
8oott  Uontaga  aa  benefidal  owners  did  and  each 
of  them  according  to  his  interest  and  as  beneficial 
Owner  did  assii^n  and  convey  unto  the  trustees 
all  an  annuity  of  1500!.  payable  oat  of  the 
Clithero  estate  under  the  will  of  the  Duke  of 
Bnocleuch,  during  the  continnance  of  a  term  of 
1300  years,  to  the  posseesor  for  the  time  being  of 
the  Branliea  estate  under  the  BeauUeu  settle- 
toent,  to  hold  the  annuity  of  15001.  unto  the 
trustees,  their  executors  and  administrators, 
during  the  joint  Uvea  of  the  duchess  dowuger,  the 
defendant,  and  J.  W.  E.  D.  Scdtt  Montagu 
and  dating  the  joint  lives  of  the  duchess 
dowanr  and  the  anrvivor  of  the  defendant 
and  J.  W.  E.  D.  Scott  Montagu  if  the  term 
should  BO  long  continue  undetermined,  upon 
the  trusts  thereinafter  declared,  and  in  farther 
pursaance  of  the  agreement  the  defendant  and 
J.  W.  E.  D.  Scott  Montagu  in  exercise  of  the 
joint  power  of  appoinbnent  vested  in  them  over 
tlieCuthero  estate,  snbjeot  to  theterm  of 1300 years 
and  as  beneficial  owners  appointed  that  subject 
to  the  term  and  the  trasts  thereof  the  Glitheroe 
estate  should  remain  and  be  to  the  iise  that  the 
tmstees,  their  heirs  and  assigns,  might  receive 
tbereoactbe  yearly  rentcharge  of  15001.,  to  com- 
mence from  the  determination  of  the  term  of  1300 
years,  if  the  Duchess  Dowager  of  Buccleuch 
should  then  be  living,  and  to  continue  thence- 
forth daring  the  life  of  the  duchess  dowager 
and  to  be  oon^ered  as  accroing  from  day 
to  day,  but  to  be  paid  by  equal  quarterly 
payments  on  the  usual  quarter  days,  upon  the 
trusts  thereinafter  declared.  These  trusts  were 
that  the  trustees  should  hold  the  annuity  of 
15007.  and  the  rentcharge  of  15001.,  as  the  case 
might  be,  upon  trust  daring  the  life  of  the 
duchess  dowager  to  keep  down  the  interest  on  the 
mortgage  debt  of  27,0001.,  or  on  so  much  thereof 
as  should  from  time  to  time  be  owing  on  the 
sscurity  of  the  indenture  of  mortgage  to  the 
intent  that  the  life  interest  of  the  duchess 


dowager  in  the  Ditton  estate  might  be  wholly 
exonerated  therefrom,  and  to  repay  to  the  duobess 
dowser  all  sums  which  she  might  from  time  to 
time  mour  by  reason  of  the  mortgage  security, 
or  in  respect  of  the  mone^y  secured  thereby,  and 
also  to  repay  to  her  all  rents  and  profits  of  the 
Ditton  estate  which  but  f<n-  the  mortgage  securitj 
would  have  been  paid  or  payable  to  her,  aiul 
which  she  might  lose  b^  reason  of  the  mor^;i^ 
security  of  any  proceedu^  taken  by  the  mort- 
gagees to  enf(uoe  such  seoarity,  and  to  pay  to  the 
duchess  dowager  compensation  in  respect  of  any 
messuage  or  messtuges,  lands  or  faeraditaments, 
forming  part  of  the  Ditton  estate  of  which  aha 
might  be  deprived  of  the  possession  by  reason  of 
the  mortgage  secarity,  and  generally  at  all  times 
thereafter  to  save  harmless  and  keep  indemnified 
the  duchess  dowager  from  and  gainst  the  mort- 
gage debt  of  27,000!.  and  the  interest  thereon, 
and  from  and  against  all  actions,  suits,  proceed- 
ings, claims,  and  demands  which  might  be 
brought  by  any  person  or  persons  against  her  or 
the  Ditton  estate  daring  her  life  by  way  of 
enfordng  the  mortgage  seoarity,  or  for  or  in 
respect  of  the  sum  of  27,0001.  and  interest 
thneby  aeonred.  And  it  was  tiiereby  dedarad 
that  subject  to  tiifise  busts  the  trusteee  or  trustee 
should  hold  the  annuity  of  15001.  so  long  as  the 
same  should  continue  payable  upon  trust  for  the 
person  from  time  to  time  entitled  undw  the  will 
of  the'Dokeof  Bacclench  to  the  residue  of  tiie 
annuity  of  60001.  or  30002.  as  the  ease  might  be, 
and  should  hold  the  rent  charge  of  15001.  when 
and  so  long  as  it  should  be  payable  npon  truat 
for  the  person  from  time  to  time  entitled  in 
possession  to  the  Glitheroe  estate. 

The  Dowager  Duchess  of  Bnccleuoh  died  on 
the  28th- March.  1895. 

The  mortgage  above  referred  to  was  created 
wholly  for  the  benefit  of  the  defendant  and  hia 
son  J.  W.  E.  D.  Scott  Montagu,  or  one  of  them, 
and  the  Dowager  Duchess  of  Buccleuch  and  her 
estate  was  in  fact  kept  wholly  indemnified  by 
them  or  one  of  them  against  the  mortgage,  and 
all  claims  for  interest  or  otherwise  in  respect  of  it. 

The  defendant,  as  tenant  for  life  in  possession 
of  the  Ditton  estate,  was  bound  to  deliver  an 
account  and  to  pay  estate  duty  under  the  Finance 
Act  1894  on  the  principal  value  of  the  estate,  but 
in  delivering  such  account  he  claimed  to  deduct 
the  mortgage  of  27,000L  from  the  capital  value 
of  the  estate,  and  lefnaed  to  pay  estate  duty  on 
the  -  capital  valne  without  deduction.  The  in- 
formauc  aabmitted  that  such  deduetion  oaght  not 
to  be  allowed. 

The  chief  prayer  of  the  informant  was  that 
it  might  be  declared  tiiat  upon  the  death  of 
Charlotte  Anne,  Dowf^^r  Ducbess  of  Buccleuch 
and  Queensberry,  estate  duty  became  payable 
under  the  provisions  of  the  Finance  Act  1894 
upon  the  principal  value  of  the  Ditton  estate 
aa  property  which  passed  on  her  death  within 
the  meaning  of  that  Act  without  deduction  of  the 
mortgage  debt  of  27,000Z.,  and  that  the  defen- 
dant waa  bound  to  deliver  an  account  and  pay 
duty  accordingly. 

Finance  Act  1S94  (57  &  58  Yict.  c.  30) : 

SaoL  1.  In  the  oaas  of  every  person  dying  after  the 
oommenoement  of  this  put  of  this  Aot  there  shall,  aava 
M  hereinafter  ezpreiBly  provided,  be  levied  and  paid, 
upon  the  prinoipal  valos  saoertained  aa  hereinafter  pro- 
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Tided  of  all  property,  real  and  pflnonal,  wttlsd  or  not 
settled,  vrhioli  patsei  on  tba  death  of  raoli  p«rMn,  a  duty, 
oalled  "  estate  dot;,"  at  the  gradnated  rates  hereinafter 
mentioDed.  ... 

Seot.  2  (1).  Property  paising  on  the  death  of  the 
deoeowd  shall  be  deemed  to  inolnde  the  property  fol- 
lowing, that  is  to  lay  .  .  .  (E>)  Proper^  in  whioh 
the  deoeaeed  or  any  otbn  periMi  hwl  an  interest 
eeasing  on  the  death  of  the  deoaaeed,  to  the  extent  to 
whioh  a  benefit  aoomes  or  arises  by  the  cesser  of  snoh 
interest.   .   .  . 

Seot.  7  (7).  The  valoe  of  the  benefit  aooming  or  arising 
from  the  cesser  of  an  intareat  oeaaing  on  thn  death  ot 
the  deoeased  shall  (a)  if  the  interest  extended  to  the 
whole  ioeome  of  the  property  be  the  principsl  raloe  of 
that  property ;  and  (b)  if  the  interest  extended  to  less 
than  ih%  whole  inoome  of  tiie  property  be  the  principal 
Yalne  of  sn  addition  to  the  pn^Mrty  eqaal  to  the  inoiune 
to  wUeh  ths  interest  extended. 

The  Aitomey-Qeneral  (Sir  B.  B.  Finlay,  KG.) 
(the  aoliciior-0»nm-al.  Sir  Edward  Carson,  K.G., 
and  Vaughan  SauikinB  with  him)  in  sapport  of 
the  information. — TheBitton  estate  passed  within 
the  meaning  of  the  Finance  Act  1894  on  ihe  death 
of  the  Dowser  Dnchess  of  Bnccleuch  to  the 
defendant  ei^er  under  lect  1  or  under  sect.  2 
(1)  (&)  of  the  Act  Whether  it  passed  under 
seot.  2  (1)  (b)  or  under  sect.  1,  we  submit  that  the 
estate  dntj  is  to  be  assessed  upon  the  principal 
Talne  of  the  property  without  any  deduction  for 
the  mortgage  debt.  The  ground  of  this  con- 
tention is  that  the  mortgage,  though  it  may  hare 
been  a  mortgage  of  the  whole  fee  as  between  the 
mortgagees  and  the  tenant  for  life  and  remainder- 
men, was  as  between  the  tenant  for  life  and 
remiundermen  themselres  merely  in  fact  a  mort- 
gage of  the  remainder.  The  indenture  of  mort- 
gage and  the  indenture  of  Indemnilj  must  as 
between  the  tenant  for  life  and  the  remaindermen 
be  read  aa  one  ttanaaotion,  and  read  aa  one 
transaction  they  amount  to  this,  that  while 
nominally  the  fife  tenant's  interest  is  made  a 
security  lor  the  mortgage  debt,  the  remwndermen 
undertake  that  in  fact  it  shall  never  beoome 
liable  as  a  security,  and  that  they  shall  oom- 

r,sate  the  life  tenant  for  any  expense  she  may 
put  to  on  account  of  the  security,  and  they 
provide  other  security  for  carrying  out  their 
undertaking.  Accordmgly  the  transaction  was 
never  intended  to  diminish,  and  did  not  in  fact 
diminish,  the  life  tenant's  interest  or  income  in 
the  Ditton  estate  dariocr  her  life.  At  her  death 
she  was  in  enjoyment  of  the  whole  income  of  the 
estate.  Accordiogly,  assuming  the  property 
passed  on  her  death  under  sect.  1  of  the  Finance 
Act  1894,  what  passed  was  the  whole  property  in 
the  estate,  and '  accordingly,  on  the  principal 
value  of  the  whole  property  the  estate  duty  is 
assessable;  or,  assuming  that  it  passed  under 
sect.  2  ;i)  (6),  then  the  benefit  which  came 
to  the  remaindermen  must  be  measured  under 
sect.  7  (7),  and  since  the  duchess's  interest  ex- 
tended to  the  whole  income  of  the  Ditton  estate 
the  du^  must  be  csiessed  on  ite  principal  value. 
This  distinguishes  this  case  from  Earl  Cotoley  v. 
Inland  Revenue  CommUaioners  (80  L.  T.  Rev. 
361 ;  (1899)  A.  C.  198).  There  the  tenant  for  life 
and  the  remainderman  both  not  merely  joined  in 
the  mortgage  but  both  entered  into  covenants  to 
pay  the  debt  and  the  interest  thereon.  The  land 
mortgaged  was  the  sole  security  for  the  debt,  and 
both  as  oetween  the  mortoagee  and  the  life  tcmant 
and  remainderman  and  oetween  the  Ufe  tenant 
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and  remainderman  themselves  the  life  tenant'a 
interest  was  lUble  for  the  debt  and  interest,  and 
the  interest  was  in  fact  during  his  life  paid  by 
the  Ufe  tenant  out  of  the  income.  That  was 
altogether  a  different  case  from  this.  There  the 
mortgage  was  entered  into  for  the  benefit 
primarily  of  the  life  tenant ;  here  it  was  solely  tor 
the  bmefit  of  the  remaindermen.  There  the  lifi& 
tenant  personally  covenanted  to  pay  the  mort- 
gage debt  and  interest ;  here  she  did  nothing  of 
the  kind,  but  the  remaindermen  covenanted  to 
pay  both  interest  and  principaL  And  there 
there  was  no  nndei'taking  on  the  part  of  tho 
remainderman  to  indemnify  the  tenant  for  life 
against  any  expense  or  costs  she  might  be  put  ti> 
in  oottsequence  of  joining  in  the  mor^ag^  not 
waa  any  seouritv  given  for  the  carrying  out  of 
such  an  nn^rtaking.  The  qnesticm  we  submit  ia 
one  of  fact  whether  or  not  the  life  tenant  enjoyed 
up  lill  her  death  the  full  property  and  income- 
of  the  Ditton  estate,  and  it  cannot  be  denied 
that  in  f^t  she  did  enjoy  it.  This  also  dia- 
tinguisbes  the  case  from  Attomey'Qeneral  t. 
Beech  (79  L.  T.  Rep.  565;  (1899)  A.  C.  53). 
There  in  fact  the  life  tenant's  interest  ceased 
altogether  before  her  death  by  her  surrender 
of  her  life  interest  to  the  remainderman.  At 
her  death,  therefore,  she  had  no  inoome  from 
or  interest  in  the  property  at  all,  and  so  nothing 
could  pass  or  be  deemed  to  pass  from  her  to 
those  already  in  poasession.  The  same  obaora- 
tions  apply  to 

Attomev-Gmtralv.  DePriviiU,  81  L.  T.  Sep.  260, 
690;  (1900)  1  Q.  B.  223. 

DanckwerU,  E.G.  and  Amten-CartmeU  for  the 
defendant. — This  case  is  within  the  principle  of 
Earl  Cowley  v.  Inland  Revenue  Commiaaioner* 
(tup.).   The  principle  of  that  case  is  that  when 
t^e  life  tenant  and  the  remainderman  durii^  the 
life  of  the  life  tenant  join  in  mort^^aging  the 
whole  fee.  then  on  the  death  of  the  life  tenant  all 
that  passes  to  tiie  remainderman  is  the  equity  of 
redemption.  The  reason,  as  pointed  out  by  Ijord 
Maonaghten  in  that  case,  is  that  aa  far  aa  th* 
land  is  mortgaged  it  is  taken  out  d  the  settle- 
mrat.   It  does  not  matter  for  what  purpase  the 
land  was  mori^ged,  or  who  received  the  benefit 
of  the  mortgage.   The  sole  question  is,  has  the 
property  in  settlement  been  diminished  during; 
the  life  of  tbe  tenant  for  life  by  part  of  it  being 
taken  out  of  settlement  either  by  sale  or  hy 
mortgage  binding  equally  on  the  tenant  for  life 
and  the  remainderman  ?     If  it  has  been,  then 
all  t^t  paaeea  to  the  remainderman  is  the  pro- 
perty BO  diminished,  and  estate  duty  is  payable 
only  on  such  propetrty.    Here  the  property  i& 
diminished  just  as  much  as  it  was  in  llarl  CovoleJ^ 
V.  Inland  Rsmnm  ComnussHmsrs  (ran.).  The  in- 
denture of  indemnity  and  the  secnn^  given  to- 
the  life  traant  cannot  alter  the  nature  of  th» 
mortgage,  nor  can  they  make  uiything  pus- 
which  in  ^t  does  not  pass  on  the  death  of  tbm 
tenant  for  life.   This  case  is  within  seot  1,  and 
no  question  arises  as  to  what  is  deemed  to  pase 
{Earl  Cowley  v.  Inland  Revenue  Commietionert, 
sup.) ;  and  ail  that  in  fact  passed  to  the  defendant- 
was  the  equity  of  redemption. 

The  Attorney -General  in  reply. 

Phillihobb.  J.— On  the  28th  May  1888  the- 
Ditton  Park  ntate  stood  limited  to  the  Docheae 
Dowager  of  Bncolench  and  Qneensberry  ior  hear 
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life  ud  then  sobjeot  to,  bnt  for  other  paiposM, 
an  oremding  power,  to  Lord  Hoatagn  for  life 
with  FemaiDder  to  hig  eldest  son  for  some  estate 
of  freehold.  On  the  29th  Uar,  by  an  indenture 
to  which  the  dncheas,  Ijord  Montagu,  and  bis 
Bon  were  parties  aa  grantors,  bj  conveyance  of 
the  dnchesB's  life  estate  and  by  an  appointment 
nude  by  Lord  Montagn  and  his  son  in  exercise  of 
the  power  which  I  have  mentioned,  the  estates  were 
mortgi^d  to  secare  a  snm  of  27,000!.  and  interest. 
The  ordinary  personal  covenants  for  payment  by 
the  mor^agor  or  mortgagors  were  expressly  made 
bj  Lord  Montagn  and  nis  son  only,  and  the  power 
of  redemption  was  given,  not  to  the  duchess  nor 
to  the  sBcoessor  in  fee  only,  bnt  it  was  given  to 
Lord  Montagn  who  had  a  life  estate  in  remainder, 
ud  his  son,  anccesBore  in  fee,  otherwise  there  is 
nopecaliarity,  nnless  the  last  is  a  peouliaritr,  of 
which  I  am  not  certain,  in  the  mortgage  deed. 
By  an  indenture  of  even  date  (reciting  what 
one  wonld  have  conjectured  alr^y  from  the 
form  of  the  mortgage,  that  the  duchess  was 
not  the  real  borrower,  that  the  money  was 
borrowed  for  Lord  Montagn  and  his  son)  Lord 
Uontaga  and  bis  son  covenanted  personally  to 
keep  the  dachess  indemnified,  and  to  indemnify 
her  if  she  would  suffer  loss  in  respeot  of  her  estate 
in  Ditton  Park ;  and,  farther,  to  convey  by  way 
of  aecmity  snfBcient  interest  which  they  Imd  in 
other  properties  daring  the  lifetime  of  the 
duchess.  In  those  circamstances  the  dachess 
^iparently  was  never  the  snfferer  during  her  life 
liy  the  fact  that  she  had  joined  in  the  mortgage 
and  incambered,  as  between  her  and  the  mort- 
rneea,  her  life  estate  in  the  Ditton  Park  estate, 
lad  she  died,  as  she  bad  lived,  benefici^y 
interested  in  the  Ditton  Park  estate  to  its  fnU 
nine.  Upon  her  death  the  Grown  darned  estate 
onfy  from  Lord  Montafin  and  those  claiming 
after  him,  and  Lord  Hontwn  and  those  claiming 
after  him  admitted  their  Imbility  to  the  estate 
duty.  The  cjoeetion  then  arose  as  to  the  measure 
of  that  liability.  The  Grown  said  it  was  to  he 
uaessed  on  the  suppositiim  that  the  duchess 
had  been  beneficially  interested  daring  her  life 
ontil  her  death  in  the  Ditton  Park  estate  to  its 
fnll  value.  Lord  Montagu  and  those  claiming 
nnder  him  said  that  she  was  to  be  treated  as  only 
interested  in  the  Ditton  Park  estate  incumbered 
by  the  mortgage  for  27.0002..  and  that  is  the 
natter  which  I  have  to  determine.  The  Grown 
nats  its  claim  upon  sect.  ].  sect.  2  (1)  (h),  and 
Kct.  7,  Bub-sedt.  (7J  of  the  Finance  Act  of  1894, 
ud  those  seem  to  me  to  he  in  substance  the  only 
lutsrial  portions  of  the  Finance  Act  which  I  bare 
to  ooaaider.  The  atvnment  of  the  defendants 
ints  upon  the  dednmons  which  they  say  are  to 
he  drawn  from  tiie  decision  of  the  House  m  Lords 
in  AUomey-Qeneral  t.  Cowley  i*^.).  They  also 
pray  in  aid  the  decision  of  the  Hoose  of  Lords 
ni  ^Uomey-Omeral  v.  Seech  (aup.)  and  the 
wdsion  of  the  Goort  of  Appeal  m  Attorney- 
General  t.  De  PrevUU  (ntp.).  Now,  I  may  say, 
perbapa,  once  and  for  all,  that  there  will  never  be 
foQpd  any  relnctanoe  in  me  to  cany  those  three 
decisions  to  their  full  conclusion.  I  may  quote 
what  I  mrself  said  aa  regards  a  decision  of  the 
House  of  Lords,  of  my  own  willing  acceptance  of 
^  decision  of  the  House  of  Lords  in  Attorney- 
General  v.  Cowley  (n^.).  I  may  qaote  what  I 
i»7mU  said  in  Attorney-Oeneral  v.  ffawkina 
(83  L.  T.  Bep.  531,  at  p.  534;  (1901)  1  K.  B.  285). 
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I  may  now  aay  with  all  reqpect,  with  regard  to 
either  one  of  those  three  dedsions— namely, 
Cowley,  Beech,  and  Ve  PreviUe—I  have  not  the 
slightest  intellectual  difficulty  in  following  and, 
I  hope,  applying  them  wherever  they  Mcome 
important;  and  for  the  purpose  of  this  case 
I  accept  the  contention  of  the  defendant 
that  the  dacheas's  estate  in  Ditton  Park 
was  legally  incumbered,  and  that  that  legal 
incnmbraoce  must  be  taken  into  considera- 
tion in  assessing  what  her  aaccesaors  have  to 
pay.  But,  having  said  that,  I  nevertheless 
come  to  the  oonclasion  in  favour  of  the  Crown. 
I  have,  in  my  opinion,  simply  to  consider  what 
was  the  beneficial  interest  in  tho  Ditton  Park 
estate  which  the  duchess  enjoyed,  and  which 
upon  her  death  ^e  relinquiahed,  and,  having  to 
considor  that,  Ibaveno  hesitation  in  saying  uat 
she  must  be  deemed  to  have  been  bmemsiaUy 
interested  in  the  Ditton  Park  estate  to  its  foU 
Taloe.  I  am  not  certain  that  it  makes  really  any 
difference  that  the  defendants  in  this  case  happen 
to  be  also  the  people  who  are  boand  to  keep  the 
duchess's  interest  in  the  Ditton  Park  estate  up 
to  its  full  value.  If  it  does  make  any  difference 
it  makes  the  case  for  the  Crown  stronger.  I 
think,  however,  it  would  have  been  quite  the 
same  if  it  bad  been  other  persons  who  had  cove* 
nanted  to  indemnify  t^e  duchess,  to  secure  the 
duchess,  provided  always,  that  the  security  was 
ample  and  sufficient.  I  think,  looking,  as  I  ought 
to  do,  at  the  two  deeds  as  constitntmg,  as  far  as 
tbe  duchess  and  Lord  Montagn  and  his  son  were 
concerned,  one  transaction  (by  "  the  two  deeds  "  I 
mean  the  mortgage  deed  and  the  deed  of  indem* 
nity),  I  must  oome  to  the  conclusion  that,  though 
the  Ditton  Park  estate  in  respeot  both  of  tbe 
duchess's  interest  and  the  interest  in  remainda', 
was  a  primary  security,  or  the  secority,  of 
the  morl^;ageeB,  nevertheless  as  between  ^oee 
interested  in  the  Ditton  Park  estate,  the  doohess's 
estate  in  tbe  Ditton  Park  eatato  was  only  liable 
by  way  of  suretyship,  and  Lord  Montwu  and  his 
son  were  bound  to  prevent  tbe  duchess  ever 
suffering  any  diminution  of  her  interest.  If  it 
had  been  necessary  during  tbe  dachess's  life  to 
estimate  inter  vivot  l£e  value  of  her  life 
interest  in  that  property,  if,  for  instance,  a 
tax  bad  been  imposed  upon  capital  instead 
of  upon  income,  or  if  the  duchess  bad  con- 
veyed her  eatato,  and  there  bad  been  a  queation 
of  tbe  ad  valorem  duty  to  be  imposed  npm  that- 
conveyance,  it  is  possible,  or  probable,  that  the- 
poasiUe  lialdHty  <n  the  duehess's  estate  to  meet 
the  mortgweea  would  hare  to  be  assessed  aa  a 
contingent  uability,  and  assnsing  tiie  oontangent 
liability  at  some  figore,  would  pro  tatUo  oxre- 
diminished  tiie  value  of  her  life  interest  If 
(which  might  have  happened)  the  duchess  had 
been  called  upon  to  pay  the  mortgage,  or  if  the 
mortgagees  had  entered  into  possession  ot  if  th^ 
had  BoM  or  compelled  tJie  duchess  to  join  in 
selling  some  portion  of  the  property  to  meet  their 
claims,  then  tbe  estate,  which  the  daohess  relin- 
quished on  her  death,  would  bave  been  pro  tanto 
aimioished,  and  a  leaser  rate  of  duty  would  have 
been  reooverable  from  Lord  Montagu  and  his 
successors.  But  now  that  I  have  to  assess  the 
duty  upon  the  duchess's  death,  I  know  that  the^ 
can  be  no  liability,  and  I  know  that  there  has 
been  no  demand  and  no  payment  in  respect  of 
the  liability,  and  therefore  I  think  that  I  am 
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bound  to  treat  the  dochess  as  no  doubt  haTing 
subjected  her  estate  to  a  legal  incumbrance,  but 
having  that  incumbrance  in  fact  as  a  mere  shell 
without  any  kernel,  and  as  in  fact  being  benefi- 
oiallj  interasted  in  this  estate  to  its  full  value  up 
to  the  date  <d  her  death,  and  taking  that  view  it 
becomes  nnneoessaiy  to  conuder  manj  other 
oiroomstajioes  wlueh  have  been,  I  hope,  properly 
raised  and  met  dnxing  the  oourse  <u  the  argu- 
ment of  this  case,  incepting  to  the  tnU  the 
canons,  which  binding  authorities  have  imposed 
upon  me,  and  appljme  my  mind  to  the  construc- 
tion oi  tiiis  section,  tninkiDg  this  matter  comes 
simply  under  the  plain  language  of  sect.  1, 
tiiongli  it  may  come  also  under  sect.  3  (1)  (&),  I 
am  en  opinion  that  the  estate  which  the  duchess 
relinquished,  or  which  passed  on  her  death,  in  the 
Dltton  Park  estate,  was  the  full  beneficial  life 
interest  in  it,  and  that  therefore  the  duty  must 
be  paid  without  reduction  of  the  incumbrance  of 
27,0002.  Igive  judgment,  therefore,-for  the  Grown 

Jitdgnuni  aeeordingly. 

Solicitor  for  the  informant,  The  Bolidtor  of 
Inland  Mevenue. 

'  Solictors  far  the  defendant,  NichoU,  Xanisfy, 
and  Co. 


^am  of  l/OTti0. 

JDee.  9, 10,  and  17, 1901. 
'XBelore  the  I«osd  Chahcbllob  (Halsbnry), 
Iicwdi    ICacvaohtsb,     Shand,  Datet, 
Bkahttov,  Bobkbtsoh,  and  Lindlet.) 

NOAKKS  AND  Oo.  V.  BiCS.  (u) 

OH  api'bal  tbom  the  court  of  appbal  in 

'  ENOULND. 

■Mortgage — Bestrietive  covenant  —  CZo^on  equUy 
of  redemption — "  Tied  home." 

^ny  $tipulation  which  varies  the  effect  and  inci- 
aente  of  redemption  of  a  mortgage  on  payment 
off  of  what  ie  due  on  the  loan  is  a  "  clog  "  within 
the  msantn^  of  the  equitable  riUe,  and  cannot 
he  enforxed. 

\A  covenant  in  a  mortgage  of  a  public-houie  to  a 
firm  of  imperj  binding  me  mortgage  io  »eU  on 
the  lieenKd  jMvmiMi  no  matt  Uquon  except  ench 
OM  he  jmreMted  from  the  mortgageett  eUlhough 
valid  during  the  eonUauanee  <^  the  Mcwritg, 
eaimoi  he  matn<atn«2  after  ihe  mortgage  debt 
ha$  been  paid  off,  as  being  a  clog  on  the  equUy 
of  redemption. 
Judgment  of  the  court  below  aMrmed. 
SantlOT  «.  Wilde  (61  L.  T.  Bep.  393;  (18t»9) 
2  CV.  474)  dieapproved  iy  Lord  Maenaghten 
and  Lord  Davey. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Alrerstone,  M.B.,  Bigby 
and  Gollins,  L.J  J.),  reported  82  L.  T.  Bep.  784 ; 
(1900)  2  Gh.  445,  who  had  affirmed  ajudffment  of 
Cesens-Hardy,  J.,  reported  81  L.  T.  Itop.  482 ; 
(1900)  1  Oh.  213. 

The  question  was  whether  on  payment  off  of 
all  moneys  secured  by  an  indenture  of  mortgage 
dated  tbe  7th  Oct  1897  and  made  between  tbe 
respondent  of  the  one  part  and  the  appellants  of 
the  other  part,  the  respondent  was  entitled  to 

<■>  Baportad  tt;  C.  E.  M^i.itiK,  Eaq.,  BuTlsWr-»-L&*r. 
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have  a  renonveyance  of  the  subjects  comprised  in 
the  indenture  together  with  a  release  or  assign- 
ment of  a  certain  covenant  contained  in  it 

The  appellants  were  a  brewery  company,  and 
prior  to  the  sale  to  the  respondent  of  a  public- 
hoose  were  morl^a«ees  thereof  under  an  indenture 
of  mortgage  d^ira  the  26th  April  1892,  wherein 
was  contained  a  oovenont  in  similBr  terms  to 
covenant  in  the  present  ease.  , 

The  appellants  having  become  entitled  to  sell 
the  premises,  negotiations  took  place  between 
them  and  the  respondent  who  was  desirous  of 
becoming  the  purchaser  of  the  same,  and  it  was 
ultimately  agreed  that  the  appellants  should 
advance  to  the  respondent  the  sam  of  4850/.  to 
enable  him  to  efFect  the  purchase,  and  that  the 
exclusive  right  to  supply  the  public-house  with 
all ,  malt  liquors  required  therefor  should  be 
scoured  to  the  appellanta  for  the  residue  of  tbe 
term  for  which  the  same  were  held,  and  that  the 
repayment  of  the  mortgage  money  and  intweat 
should  be  seoored  by  &Bt  nuutgage  of  the 
premises. 

Pursuant  to  tbe  agreement  the  appellants 
advanced  to  the  respondent  the  sum  of  4850?. 
for  the  pnipose  oi  the  purohas^  which  was  cKHn- 
plated  on  the  7th  Got  1897.  and  by  an  iudentore 
of  mortgage  of  that  date  made  between  the 
respondent  of  the  one  part  and  the  appellants  of 
the  othw  part  the  respondent  demised  and  con- 
veyed to  the  appellants  the  said  leasehold  public- 
house  and  premises  and  the  trade  and  tenant's 
fixtures  therein  and  the  goodwill  of  the  buainass 
carried  on  thereat,  by  way  of  mortgage  for  secar- 
ing  the  said  sum  of  4850(.  and  interest  thereon  at 
the  rate  of  5Z.  per  cent,  per  annum,  and  all  aach 
further  sums  as  are  therein  mentioned,  and  in 
tho  same  indenture  was  contained  a  covenant  in 
the  words  following : 

And  for  the  oonridaratious  afoiesaid  the  mort^ft^or, 
10  u  to  ohugs  tbe  pcemiBM  haninbafora  ax{»reaBad  to 
be  hereby  damiyed  into  whoMBOsver  pouesiion  the  same 
may  oome,  whether  by  sob  of  the  psrty  or  by  oparaticm 
of  law,  or  by  any  oUnr  ways  or  msaas  howsoersr,  and 
to  the  farther  intent  that  the  obligation  of  tide  oovo- 
naot  may  ran  with  the  Und,  doth  hereby  oovenaat  with 
the  oompuiy  that  tbe  moctgagvr  ahall  not  nor  will  »t 
any  time  doriBg  the  oontinaaaoe  of  tbe  term  aforesaid, 
and  whether  any  principal  moneys  or  interest  shall  or 
■hall  not  be  owing  npou  the  eeoori^  of  theee  presents. 
QM  or  mU  or  perniit  to  be  used  or  sold  in,  opon,  or 
about  the  eaid  demiaed  premises  aojnaUUqaocs,  exoapt 
snob  as  shall  be  bonA  fide  pomfaaMd  by  tte  ou>rtgagor 
of  the  eompsny;  and,  fartiisr,  that  it  and  whanerw 
there  shall  b«  a  breach  of  tlu  said  eorensnt  bs,  the 
mortgagor,  shall  and  will  pay  to  the  oompany  the  aam 
of  lOOOt.  as  and  for  aaoert^ed  liqaidated  damages  for 
each  anob  breaoh,  and  will  aell  all  anoh  malt  liqaors, 
pore,  nnadnlleiated,  and  nnmixed,  and  of  the  like 
strength,  oharaoter,  and  qnality  in  all  respeots  as  the 
aame  ahatl  be  aapplied  to  him. 

On  the  24th  March  1898  the  respondent  gave 
notice  to  the  appellants  of  his  intention  to  pay 
oft  the  money  secured  by  the  indenture  of  the 
7th  Oct  1897,  provided theappellantowerewillins; 
on  payment  thereof  to  release  him  from  the  above- 
stated  ooveimnt. 

Tbe  appellants  refused  to  acquiesce  in  this  sag- 
gestion,  and  on  the  8th  Nov.  1898  the  respondent 
issued  the  writ  in  the  action  and  delivered  a  state- 
ment of  claim  on  the  8th  Dec.  1898. 

By  the  order  of  Gozens-Hardy,  J.  dated  the 
1  16th  Nov.  189!*  it  was  declared  chat  upon  pay- 
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ment  hj  the  respondent  to  the  aKieUantB  of  all 
nuMW/B  due  .under  the  taiA  iudentnra  of  the  7th 
Oct  1897  the  respondent  was  entitled  to  a  recon* 
TCTsnoa  of  the  hereditaments  oomprised  tiiermn 
and  to  a  release  or  transfer  at  his  option  of  all 
tbe  covenants  contained  in  the  said  indenture,  and 
that  in  aoy  case  the  appellants  were  not  there- 
after entiued  to  the  benefit  of  t^e  s^d  covenant. 

The  appellants  appealed,  and  the  Court  of 
Appeal  affirmed  the-  order  of  Cozens-Hardj,  J. 

Maldane,  K.C..  Eoe,  K.C.,  and  Stanley  FUher 
wpeaied  for  the  appellante,  and  contended  that 
toe  old  doctrine  making  void  any  clog  on  the 
equity  of  redemption  as  laid  down  on  the  older 
cues,  such  as  Jennings  v.  Ward  (3  Tern.  520), 
Tsfit  V.  Moxhay  (2  PhiU.  774).  BwOiury  v.  WinUr 
(1  Jac  &.  W.  25AJ,  had  been  much  modified  by 
later  decisions — see  notes  to  Howard  t.  Harria 
(2  Wh.  &  Tad.  11)  and  the  observatiens  of 
Jesael,  H.B.  in  Teevan  v.  Smith  (47  L.  T.  Bep. 
206;  20  Ch.  Dir.  724)  and  Wallit  v.  Smiih  (47 
L  T.  Rep.  389 ;  21  Oh.  Bit.  243).  Stipnlations 
nmilBr  to  this  hare  been  enforoed  in  Poifer  r. 
£lieanZt  (36  L.  J.  468,  Ch.),  Maiidand  t.  Upjohn 
(60  L.  T.  Bep.  614;  41  Ch.  Dir.  126).  Bigg»  v. 
Boidiiu4t  (79  L.  T.  Rep.  201;  (1898)  2  Ch.307), 
ud  SecHOey  v.  WUdt  (81  L.  T.  Bep.  393 ;  (1899) 
2  Oh.  474),  which  is  absolatelj  ifi^  ptunt  in  the 
p«senteaae: 

Comtt  T.  Brodlsy,  B5  L.  T.  Bap.  197 ;  (1001)  S 
K.B.  5fi0. 

These  cases  show  oonclasively  that  every  stipola- 
tkm  for  a  collateral  advantage  to  the  mortgagee 
vill  not  be  held  void.  [The  Load  Ghabcbllok 
(H^bury). — ^The  extent  to  which  yon  may  clog 
tbe  equity  of  redemption  may  come  to  be  a 
qaattatm  of  fact.]  Bait  v.  MarquU  of  Norlhamp- 
toi  (65  L.  T.  Bep.  765;  (1892)  A.  C.  1)  is  not 
really  in  point. 

AMOmry,  X.C.  and  E.  BeauTiumf,  for  the  respon- 
dent, aigoed  that  the  only  case  which  vrent  as  far 
u  the  appellants'  oonteiition  in  this  case  was 
Saniiey  v.  WUde,  and.  if  that  case  cannot  be  dis- 
tragmshed,  it  was  wroi^{ly  decided.  This  case  is 
natly  governed  by  Salt  v.  Marqais  of  Northamp- 
totL  This  provision  is  a  clog  on  the  equity  of 
redemption  within  the  meaning  of  the  rule  laid 
down  m  tbe  older  cases.  If  this  tie  were  left  in 
existence  after  the  mortgage  was  paid  off,  no 
otiuT  brewer  would  advance  money  on  the  eecarity. 

Saldane,  K.C.  was  heard  in  reply. 

At  Ab  oonclusion  of  the  ailments  their  Lord- 
^ps  took  time  to  consider  their  judgment. 

Ike.  17. — Th«r  Ziordships  gave  judgment  as 
fdlowB: — 

The  Lord  Chakcbllob  (Balsbnir).  —  Uy 
Uffds:  In  this  cate  it  is  suggested  that  great 
^fferenoes  of  judicial  opinion  are  appsient  upon 
many  of  the  decisions  which  are  germane  to  the 
present  appeal.  For  my  own  part  I  very  much 
doubt  if  it  IB  quite  accurate  so  to  describe  the  dif- 
ferences of  juaicial  opinion.  la  many,  and  indeed 
I  think  in  most,  of  tbe  cases  to  which  our  attention 
lias  been  drawn,  tbe  court  has  not  been  in  any 
doubt  or  difficulty  as  to  the  rule,  which  has  been 
established  m  the  courts  of  equity  so  firmly  that 
nothing  could  shake  it  now.  but  only  as  to  the 
i^ication  of  that  rule  to  different  sets  of  facts. 
It  u  to  mj  mind  a  very  remarkable  corroboration 
d  the  mticism  which  I  am  now  making  that  in 


the  case  upon  which  doubt  antears  to  have  been 
thrown — namely,  BantUyY.  Wilde  {ubi  lup.}— the 
jadgment  of  Idudley,  H.B.  is  inthrae  terms — and 
I  do  not  know  that  tjiere  has  been  a  more  autho- 
ritative statement  of  the  rale  which  comes  np 
now  than  what  he  tiiere  laid  down:  "The 
principle  is  this :  a  mortgage  is  a  conveyance 
of  land,  cr  an  assignment  of  chattels,  as  a 
security  for  the  payment  of  a  debt  or  the 
discharge  of  some  other  obligation  for  which 
it  is  given.  This  is  the  idea  of  a  mortage; 
and  the  security  is  redeemable  upon  the  pay- 
ment or  discharge  of  such  debt  or  obligation, 
any  provision  to  tbe  contrary  notwithstanding. 
That,  in  my  opinioi^  is  tbe  law.  Any  provision 
inserted  to  prevent  redemption  on  payment  or 
performance  of  the  debt  or  obligation  for  which 
the  seoori^  was  given  is  what  is  meant  by  a  oUy 
or  fetter  on  the  equity  of  redemption^  and  la 
therefore  *  void.  It  follows  from  thia  that 
'  once  a  mortgage  always  a  mortgaj^e';  but  I  do 
not  understand  that  this  prin<nple  involvss 
tbe  further  proposition  that  the  amount  or  nature 
of  the  further  debt  or  obligation  the  payment  o^ 
performance  of  which  is  to  be  secured  is  a  clog  or 
fetter  within  the  rule.'*  I  cite  that  case  because 
it  appears  to  me  that  it  lays  down  the  rule ;  and 
the  (ufEerences  which  are  supposed  to  prevail  from 
time  to  time  appear  to  me  to  be  only  differences 
of  fact,  or  of  the  modes  in  which  the  various 
courts  have  regarded  the  facts,  as  to  whether  a 
case  came  within  that  rule  or  not.  But  I  do  not 
believe  that  there  is  any  portion  of  that  which 
Lindley,  H.B.  laid  down  in  the  case  which  I  have 
cited  that  has  been  the  subject  of  doubt  or  diffi- 
culty in  any  oourt  whi^ver.  I  find  that  the  same 
question  has  arisen,  and  has  been  very  leanledly 
discussed,  in  the  Irish  fworte  lately  in  ttie  eeae  <» 
Browne  v.  Byoa,  (1901)  2  Ir.  Bm.  653),  an^ 
certainly  that  case  is  extremely  relevant  to  the 
question  which  this  House  is  now  discussing, 
because,  in  truth,  it  arose  upon  what  practically 
are  the  same  facts  as  in  this  case,  and  the 
learned  judges  in  the  Court  of  Appeal  have 
arrived  at  tbe  same  oonclusion  as  tb.it  at  which  I 
invite  this  House  to  arrive.  FitzGibbou.  L.  J.  in 
his  judgment,  and  also  Holmes,  L.J.  in  referring 
to  tbe  case  which  I  have  just  cited,  appear  to- 
consider  that  case  inconsistent  with  the  rule  which 
they  themselves  lay  down.  I  confess  that  I  am 
unable  to  find  any  inconsistency.  It  may  be  that 
Lindley,  li.B.  took  a  different  view  of  the  facts 
in  tbe  case  with  which  he  was  then  dealing  to 
that  which  they  'would  have  taken,  bnt  t^at  is 
not  a  difference  in  the  law ;  and  in  this  ease  it 
appears  to  me,  as  in  the  case  which  was  atgned  in 
the  Court  of  Appeal  in  Ireland,  to  be  almost 
impossible,  if  tbe  rule  laid  down  hy  Lindley,  H.B. 
is  tiie  rule  upon  which  the  courts  must  act,  to 
cteny  that  there  is  a  fetter  or  ctog.  or  whatever 
figurative  word  may  he  used,  to  prevent  that 
which  according  to  the  known  state  of  the 
law  is  to  be  enforoed  —  namely,  that  the 
person  who  has  pledged  his  estate  for  the  pay- 
ment of  a  debt  shall,  upon  redemption,  be  eutitied 
to  have  that  estate  back  again  unfettered  and 
unclogged  by  anything  that  shall  prevent  him 
from  exercising  the  right  which  the  law  insists 
upon  his  being  permitted  to  have.  Under  tbese 
circumstances  it  is  and  must  be  in  ep^h  case  a 
question  of  tbe  particular  thing  which  is  advanced 
as  a  clog  or  fetter,  and  in  some  cases  it  may  seem 
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to  come  Teiy  near  the  line.  Whatever  rale  is 
laid  doim,  one  can  redaoe  it  to  something  like  an 
absurdity  hy  taking  an  extieme  case.  Bat  taking 
this  oaae  it  appears  to  me  that  nndonbtedlv  this 
was  a  mortgage,  and  that  the  equity  of  reoemp- 
tion  is  eToggedand  fettered  here  by  the  oontinnanoe 
of  an  obligation  which  would  render  this  house 
less  available  in  the  hands  of  its  owner  daring 
the  whole  period  of  the  term  apart  from  the 
reaUsation  of  tiie  securitT.  Under  these  oiroam- 
■tauoes,  aa  a  matter  of  the  merest  and  simplest 
reasoning,  I  am  wholly  unable  to  come  to  any  other 
conolusLon  than  tbat  there  is  a  olog  and  fetter 
here  which  the  law  will  not  permit.  That  seems 
to  me  to  be  the  whole  of  ttis  case ;  and,  apart 
from  the  attempt  to  determine  the  sonroes  from 
which  this  rule  of  law  or  equity  was  derived,  it 
seems  to  me  that  this  case  is  capable  of  being 
disposed  of  very  summarily  in  that  way.  I  care 
not  what  the  sources  of  the  rule  were.  I  care 
not  what  diflereuces  of  fact  there  may  have  'oeen 
in  otiux  oasBS.  What  I  say  is,  hsra  is  a  ease 
atriot^  within  the  rule,  and  looking  at  the  facta 
of  this  case,  and  applying  to  it  one's  ordinary 
knowledge  of  what  would  be  tti«  effect  of  tin 
oorenant  upon  the  property  which  was  made  the 
pledge,  and  has  to  be  restored  free  and  anfettered 
to  its  owner,  I  cannot  entertain  a  doubt  that 
it  did,  and  did  intentionally,  place  a  clog  and 
fetter  upon  the  right  of  redemption  which  ib  is 
the  policy  of  the  law.  as  declared  by  the  courts 
of  equity,  to  insist  shall  nob  be  taken  away  by 
anything  in  the  nature  of  a  mortgage.  Under 
these  circumstances  I  move  that  this  appeal  be 
dismissed  with  costs. 

Lord  Macnaohten. — Itfy  Lords :  I  am  of 
opinion  that  the  judgment  of  Gozens-Hardy,  J  , 
affirmed  by  the  Court  of  Appeal,  is  perfectly 
right.  Bedemption  is  of  the  very  nature  and 
essenoe  of  a  mortj^age  as  mortgages  are  regarded 
in  Mjoi^.  It  IB  mherent  in  tra  thing  itself,  and 
ibis,  I  think,  as  firmly  settled  now  as  it  ever  was 
in  fwnier  times  that  equity  will  not  permit  any 
deWoe  or  contriTance  designed  or  calculated  to 
prevent  or  impede  redempuon.  It  follows  as  a 
nsoessary  ooniequouse  that,  when  the  money 
secured  hy  a  mortga^  land  is  paid  off,  the 
land  itself  and  the  owner  of  the  land  in  the  uae 
and  enjoyment  of  it  must  be  as  free  and 
imfettered,  to  all  intents  and  purposef,  as  if  the 
land  had  never  been  made  the  subject  of  the 
security.  In  the  present  case  is  is  hardly  neces- 
saiy  to  appeal  to  tuis  principle,  because  the  mort- 
gage deed  under  consideration  expressly  and  in 
terms  provides  that,  on  repayment  of  the  money 
advanced,  the  mortgagees  are  to  reoonvey  tlie 
mortgaged  premises  to  the  mortgagor  or  as  he 
shall  direct.  That,  of  course,  means  that  the 
land  is  to  be  reotrnv^ed,  freed,  and  discharged 
from  all  burden  and  liaMlity  in  respect  ox  or 
arising  out  of  the  contract  under  which  the 
adTanoe  was  made.  Mr.  Haldane,  in  his  reply, 
felt  the  cUfGculty  of  his  position  so  much  that 
he  was  driven  to  contend  that  the  subject  of  the 
security  was  a  "tied"  public-house,  and  that, 
therefore,  the  mortgagor  could  only  get  back  his 
property  subject  to  that  tie  in  favour  of  the 
mortgagees  the  brewers.  But  to  this,  as  was 
pointed  oat  in  the  Court  of  Appeal,  there  are  two 
answers.  In  the  first  place,  the  argument  has  no 
foundation  in  fact  Nothing  can  be  plainer  than 
this— that  it  was  the  object  and  intention  of  all 
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parties  that  the  property  should  be  set  free  from 
the  old  "  tie  "  attaotied  to  it  or  attempted  to  be 
attached  in  the  hands  of  its  fomier  owner,  and 
that  it  should  be  mortgaged  to  tiie  appdlanta  aa 
a  free  pnbUo-hooae.  £i  the  next  place,  if  the  Ue 
is  invalid  after  redemption  now,  the  tie  oonld  not 
have  subsisted  after  the  old  mortg^e  was  pud 
off.  Since  the  argument,  my  attention  has  been 
called  to  the  case  of  Browne  t.  Syan,  recently 
decided  by  the  Court  of  Appeal  in  Ireland  (1901) 
2  Ir.  Bep..  653).  There  a  farmer  mortgaged 
his  holdtag  to  secure  2001.  and  interest,  and 
as  part  of  the  mortgage  transaction  it  was 
stipulated  that  the  mortgagor  should  sell  his 
holding  within  twelve  months,  employ  the  mort* 
gagee  as  the  auctioneer  at  a  oertain  commissitm. 
and  pay  hitn  the  like  commission  if  the  oonduct 
of  the  sale  was  given  to  anyone  else.  The  Court 
of  Appeal  held,  and  in  my  judgment  rightly  held, 
that  the  stipulation  had  no  eCEect  after  redemp- 
tion. The  ludgmente  of  the  learned  judges  of 
the  Court  oi  Appeal  seem  to  me^  if  X  may  Tentoze 
to  say  so,  to  contain  a  very  otoar  exposititm  of 
the  law.  They  had  occasion  to  consider  the  jndg> 
ment  of  the  English  Conrt  of  Appeal  in  Sontiey 
v.  Wilde  (ubi  sup.),  and  they  expressed  their  dis- 
approval of  the  conclusions  at  which  the  Ei^lish 
CfHirt  of  Appeal  arrived.  Speaking  for  mysdf, 
with  all  deference  to  my  noble  and  learned  frirad 
opposite  (Lord  Lindley),  I  cannot  help  sharing 
that  view.  I  do  not  in  the  least  dissent  from  the 
propositions  laid  down  by  my  noble  and  learned 
friend,  taking  them  separately.  But  the  trans- 
action in  that  case  seems  to  me  to  have  been 
nothing  more  than  an  ordinary  mortgage  to 
secure  an  advance  of  mcmey  witn  a  superadded 
obligation  offending  against  the  settled  principles 
of  equity  in  thatib  rendered  redemption  impossible. 
It  seems  to  me  to  be  contrary  to  principle  that  a. 
mortgagee  should  stipulate  with  his  mortgagor 
that,  after  full  payment  of  prinmpal,  intereat,  and 
costa,  he  should  continue  to  receive  for  a  d^nita 
or  indefinite  period  a  share  of  the  rents  and 
profits  of  the  mortgaged  properly  aa  the  result  of 
an  obligation  arising  from  the  contract  made 
when  the  mortgage  vas  created.  Nor  can  I 
agree  with  the  Presidait  of  the  Probate  Division 
(Sir  F.  Jeune).  who  seems  to  have  thought  that 
BantUy  v.  Wilde  was  covered  by  the  decision  in 
Biggs  v.  Hoddinott  (ubi  sup.),  a  decision  to  which, 
aa  it  seems  to  me,  no  objection  can  be  taken.  If 
there  is  an  expression  in  Cozens-Hardy,  J.'s 
judgment  to  which  I  do  not  cordially  assent  it  ift 
one  in  the  last  paragraph  of  his  judgment,  where 
the  learned  judge  seems  to  refer  to  this  tie  aa 
"  an  equity  attached  to  the  property  "  or  as  "  an 
equitable  burden."  I  rather  doubt  whetiier  suoh 
an  obligation  oan  be  made  to  ran  with  the  land 
or  oan  be  imposed  on  the  owner  in  respect  of  the 
property  except  as  between  lessor  and  lessee,  or  in 
the  case  of  a  mortgage  during  the  oontuinanoe  of 
the  security.  I  thmk  that  the  judgmast  should 
be  affirmed. 

Lord  Shanb  concurred. 

Lord  Davet. — Sfy  Lords:  There  are  three 
doctrines  of  the  courto  of  equity  in  this  country 
which  have  been  referred  to  in  the  course  of  thts 
case.  The  first  doctrine  to  which  I  refer  is 
expreesad  in  the  maxim  "Once  a  mortage 
always  a  mortitage.''  The  second  is  that  the 
mortgagee  shall  not  reeerve  to  himself  any  col- 
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tatovl  admita^  ontaide  the  mortgage  ooubnct ; 
and  the  third  U  that  a  proTision  or  stipolation 
vhidi  will  have  the  effect  of  clogging  or  fettering 
the  eqnity  of  redemptioa  U  Toid.  The  first 
maziin  pveaents  no  dUBeulty ;  i(  ia  <ml7  another 
mj  aaTiBg  that  a  moit^M  oaanot  be  made 
uiMeemabla,  and  th^  a  pronsion  to  that  effect 
n  ytAi.  la  tiie  oaw  of  8au  t.  MarquU  of  North- 
mptm  (uhi  tap.)  the  qaMkim  wa«  whether  a 
eeitain  life  poller,  the  premiuma  on  which  were 
charged  gainst  the  mort^^or,  wat  compriied  in 
the  mortgafle  eeearity.  That  qneetion  having 
<ieea  decided  in  the  affirmative,  it  waa  declared  to 
U  redeemable,  notwithstanding  an  expresa  pro- 
^■ion  to  the  oontrarj  contained  in  the  deed.  The 
second  doctrine  to  which  I  refer— nam^j,  that 
the  m<»tgagee  shall  not  reserve  to  himself  any 
oolUteral  advantage  outside  the  mortgage  con< 
tract— was  established  long  ago  when  the  nsary 
laws  were  in  force.  The  court  of  eqaitj  went 
bsTond  the  nsary  laws,  and  set  its  face  against 
«mj  transaction  which  tended  to  nsar/.  It 
thanfore  deelaredj  void  every  stipulation  hj  a 
Bortgagea  for  a  oo  Jafceral  advantage  which  made 
Ui  total  remoneration  for  the  loan  indirackly 
«nmd  the  l^al  interest  I  think  that  it  will  m 
looBd  that  every  ca^e  nnder  this  head  of  eqaity 
was  decided  either  on  this  ground  or  on  the 
gnumd  that  the  bargaia  was  oppressive  and 
aneoBscionable.  The  abolition  of  the  usury  laws 
has  made  an  alteration  in  the  view  which  the 
court  should  take  on  this  subject,  and  I  agree 
that  a  collateral  advant^fe  may  now  be  stipulated 
lor  by  a  mortoagee,  provided  that  no  unfair 
sdnmtage  be  taken  by  the  mortgagee  which  would 
reader  it  void  or  voi^ble  according  to  the  genoral 
jKineiples  of  equity,  and  provided  that  it  does 
not  offend  against  the  third  dooti-ine.  On  these 
noonds  I  think  that  the  case  of  Biggs  v. 
aoddinott  (abi  fsp.)  was  rightly  deoided.  The 
thtrft  doctrine  to  which  I  have  i^erred  is  really 
a  ooniilary  from  the  first,  and  might  be  expressed 
inthia  form:  "Onoe a  mortgage  alw^a  a  mort- 
and  nothing  but  a  mortgi^ie."  The  mean- 
ing of  that  is  that  the  mortgagee  shall  not  make 
s&ystipnlaUon  which  will  prevent  a  mortgagor 
mto  has  paid  principal,  interest,  and  costs  from 
gsUing  back  his  mortgaged  property  in  the  con- 
dition in  which  he  parted  with  it.  I  do  not 
dissent  from  the  opinion  expressed  by  Ltadley, 
M.R.  in  SanlUy  v.  WUde  {ubi  tup.).  He  says : 
"A.  clog  or  fetter  is  something  whicb  is  incon- 
■istent  with  the  idea  of  security ;  a  oLog  or  fetter 
IS  in  the  nature  of  a  repugnant  condition."  But, 
I  ask,  security  for  what?  I  think  that  ib  must 
be  security  for  the  principal,  interest,  and  costs, 
ud,  I  will  add,  for  any  advantages  in  the  nature 
d  increased  interest  or  remuneration  for  the  loan 
for  whieh  tiie  mortgagee  has  validly  stipulated 
dmii^  the  omtiniuuios  of  tiie  mortgage.  There 
are  two  elements  in  tiie  oonoeption  <»  a  mort- 
gage—first,  seenrify  for  the  mon^ advanced;  and, 
•aoondly,  remuneration  for  the  nte  of  the  money. 
When  the  mortg^e  is  pud  off  the  security  is  at 
an  end,  and,  as  tne  mortgagee  is  no  l<mger  kept 
out  of  his  money,  the  remuneration  to  him  for 
the  use  of  his  money  is  also  at  an  end.  I  con- 
fess that  I  should  have  ^ided  the  case  of  Santley 
V.  Wilde  {ubi  tup.)  in  a  way  different  from  tbat 
in  which  it  was  decided  in  the  Court  of  Appeal. 
After  the  paymmt  of  principal  and  interest  and 
4*aything  whieh  hod  become  payable  up  to 


the  date  of  redemption,  the  property  in  that 
case  remained  charged  with  the  paTmrat  to 
the  mortgagee  of  one-third  share  of  tne  profits, 
and  the  stipulation  to  that  effect  should,  I  think, 
have  been  held  to  be  a  clog  or  fetter  on  the  right 
to  redeem.  The  principle  u  this,  that  a  mortgage 
must  not  be  converted  into  something  else ;  and 
when  onoe  yon  oome  to  the  oonoluaion  that  a 
stipulati<m  for  the  benefit  of  the  mortgagee  is 
part  of  the  mort{|age  transaction,  it  ia  but 
part  of  his  seonnty,  and  neoaasarily  comes 
to  an  end  on  the  payment  oS  of  the  loan. 
In  my  opinion  every  yearly  or  other  recurring 
payment  stipulated  for  by  the  mortgagee  should 
be  held  to  M  in  the  nature  of  int<u«st,  and  no 
more  payable  after  the  principal  is  pud  off  than 
interest  would  be.  I  apprehend  tbat  a  man  could 
not  stipulate  for  the  oonUunance  of  the  payment 
of  interest  after  the  principal  was  paid,  imd  I  do 
nob  think  that  he  can  stipulate  for  any  other 
recurring  payment  such  as  a  share  of  profits. 
Any  atipulation  to  that  effeob  would,  in  my 
opinion,  oe  void  as  a  dog  or  fetter  on  the  eqnit^ 
of  redemption.  By  the  Gonveijanoing  Act  a 
mortgagee  may  now  be  required  to  transfer  his 
mortg^e  opcm  psyment  of  what  is  doe  to  him, 
and  £e  must  then  transfer  all  his  seeority,  inolod- 
ing  every  advantage  which  be  derives  from  tiw 
mortgage  transaonon,  and  all  his  deeds  and 
documents  constituting  his  title  as  mor^gee. 
And  on  redemption  he  must  do  the  like  to  the 
mor^agor,  and  any  stipulation  which  varies  the 
effect  and  incidents  of  redemption  on  pa]r>nent 
off  of  what  is  doe  on  the  loan  is  a  clog  within  the 
meaning  of  the  rule.  Now,  applving  what  I  have 
said  to  the  present  case,  the  decision  becomes 
easy.  In  the  first  plaoe,  I  do  nob  think  that  the 
respondent's  covenant  to  deal  exclusively  wit^  the 
brewers  continued  after  the  payment  off  of  the 
loan  and  the  redemption ;  and,  secondly,  it  ib  did, 
it  was  an  attempt  to  charge  it  on  the  propwty, 
and  that  constituted  a  clog  or  fetter  which, 
according  to  well-esbabUahed  principlM,  was  void. 
I  only  deure  to  add  that,  with  Lord  Uaon^hten, 
I  cannot  aaaent  altogether  to  the  aasnmptMm 
made  by  Oocms-Hardy.  J.  that  the  covenant  con- 
stituted, or  might  oonstitnte,  a  good  charge  upon 
the  property  by  virtue  of  the  operation  of  the 
doctnne  In  Tiuk  v.  JtfoaAay  (ubi  tup.).  I  should 
hesitate  some  time  before  I  assantea  to  that  pro- 

Sosition,  but  ib  is  perfectly  immaterial  for  the 
ecision  in  the  present  case,  because,  as  I  have 
already  said,  I  think  thst  the  covenant  did  not 
continue  after  the  redemption,  and  that  the  mere 
attempt  to  make  it  a  charge  upon  the  property 
would  render  it  void.  Upon  theso  grounds  I  ^ree 
that  the  appeal  should  be  dismisaed. 

Lord  Bbakpton    and    Lord  Bobbstboh 
concurred. 

Lord  LiNDUT. — ^My  Lords :  I  a^pree  in  thinking 
tiiat  the  covenant  contained  in  this  mortgage,  by 
which  the  mortg^cees  have  attempted  to  convert 
the  house  mortnged  from  a  free  public-house  into 
a  tied  pnblic-honse,  even  after  redemption,  is 
invalid.  I  see  no  answer  to  the  objection  taken 
to  it  that  upon  payment  of  the  mortgage  debt  the 
mortgagor  cannot  get  back  what  he  mortgaged 
— namely,  a  free  public-house.  The  attempt  to 
strengthen  the  tie  by  stipulating  for  liquidated 
damages  and  charging  ihem  on  the  property 
certainly  does  not  mend  matten,  but  makes  them 
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worse.  Tbo  oaae  before  us  is  not  Uke  the  case  of 
a  mortoage  of  wasten^  prc^wrty,  for  example,  a 
lease  vuen,  omng  to  ita  mlarek  oamnot  be  given 
back  on  redempticoi  in  the  state  in  whioh  it  was 
mortgwed.  Here  the  mortgage  contains  a  cove- 
nant l£e  object  of  which  is  to  disentitle  the 
mortgagor  on  redemption  from  having  bax:k  the 
propertj  unfettered  oy  that  oovenant.  This  is 
inconsistent  with  the  settled  law  of  mortgage. 
I  regard  the  mortgage  deed  in  this  case  as  another 
unsncceBsfal  attempt  to  lay  a  new  harden  on  land 
not  warranted  bj  law,  or  by  the  doctrine  laid 
down  ia  TuUe  t.  Moxhay  {ubi  sup.),  which  has 
often  been  relied  upon  of  late  as  going  much 
farther  than  it  does.  The  conclusion  thus  arrived 
at  is  not  inconsistent  with  Bantlev  v.  Wilde  (ubi 
sup.)  on  which  the  appellants  rely  so  strongly. 
Some  of  yonr  Lordships  think  that  that  case  went 
too  far.  I  do  not  think  so  myself ;  bat  I  will  not 
tronUe  to  ooumder  ita  det^ls,  whit^  were  compli- 
cated. The  principle  npon  which  the  Court  of 
Appeal  dended  the  case  was,  I  sUlI  think,  sound. 
Whether  it  was  properly  applied  in  that  oase  is 
now  of  no  importonoe.  I  believe  the  tnw  prin- 
ciple applicable  to  these  oases  to  be  that  expounded 
1^  HtfO  Goart  of  Appeal  in  Siggs  t.  Hoddinoit 
{vbi  sup.)  and  Santley  v.  WUde  {ubi  sup.).  That 
principle  is  perfect^  consistent  with  a  real 
pledge  and  vrith  the  maxim  "  Once  a  mortgage 
always  a  mortgage";  but  it  will  not  render 
valid  the  covenant  which  yonr  Lordships  have  to 
consider  in  the  present  cose.  I  agree  that  this 
appeal  ought  to  be  dismissed  with  coats.  As 
r^ards  the  recent  oase  of  Browne  v.  Byan  {jibi 
sup.)  in  Ireland,  I  am  satisfied  that  the  Court  oE 
Appeal  did  not  go  too  far  in  holdina  that  the 
plaintilPs  action  for  damages  oonra  not  be 
snst^ed. 

Order  appeeded  from  afirmed,  and  appeal 
dismissed  with  costs. 
Solicitors  for  the  appellants,  Fishers. 
SolicitoiB  for  the  respondent,  Bandiiands  and 
Co.   


COURT  OF  APPEAL. 

SafiinZay,  ^00.  30, 1801. 
(Before  Wzluaxs,  Rohbb,  and  Cozens- 

Habdt,  L.JJ.) 
Re  Fattldbb  and  Co.'s  Teadb  Mark,  (a) 

APPGAI,  FBOU  THE  CHANCBBY  DIVISION. 

Trade  math — "  Diatinctive  word  " — "  Disentiiled 
to  proteeHon  " — Disclaimer — Patents,  Designs, 
and  Trade  Marks  Act  1883  (46  ^  47  Vict,  c  fi7). 
««.  64. 73,  74. 

A  trtide  marie  in  connection  with  jams  was  regis- 
tered in  1887  by  F.  and  Co.,  consisting  of  the 
word  "  SUverpan  "  with  a  copy  of  their  written 
signature  underneath.  In  iwO  some  rivals  in 
trade  applied  that  the  register  might  be  rectified 
by  the  removal  of  the  trade  mark,  or  by  the 
addition  of  a  disclaimer  of  any  right  by  F.  and 
Co.  to  the  exclusive  use  of  the  word  "  SUver- 
pan. 

(•)  Jtoportad  by  W.  C.  Bkh,  Esq.,  B«nlMMr-«t-Lftw, 


[Ct.  or  Afp. 


Held  (reverting  the  decision  of  Kekewieh,  8S 
L.  T.  Bep.  726),  Vwt  the  word  "  SHverpam  "  was 
a  disHnwive  voord  within  the  meanui^  of  ssei.  74- 
of  the  Patents,  Designs,  and  Trade  Marks  Ad 
1883  and  ought  to  have  bwn  disAaimed,  and  the 
mark  was  ordered  to  be  removed  from  ike 
register,  F.  and  Co.  preferring  that  course  to  the 
entry  of  a  disclai:ner. 

Be  Clement  et  Cie.'s  Trade  Hark  (81  L.  T.  Rep. 
400;  (1900)  1  Ch.  114)  and  Re  Smokeleea 
Powder  Company's  Trade  Itark  (66  L.  T.B^. 
407 ;  (1892)  1  Ch.  590)  disHnguiahed. 

Per  Bomer,  L.J. :  The  word  "  dittinctive "  ae 
used  in  sect.  74  of  the  P<itents,  Designs,  and 
Trade  Marks  Act  1883  means  something  which 
at  the  time  of  registration  is  chosen  by  the 
applicant,  and  is  primft  fame  euitcAle  when 
used,  to  disHnguish  his  goods  frmn  the  goods  tff 
otJiers. 

Per  CozenS'Hardy,  L.J. .-  Whether  the  court  can 
order  a  disclaimer  to  be  entered  under  seeL  74f 
after  the  registration  of  Ae  trade  mati  it  com- 
pleted, queere. 

Fauldeb  and  Co.  Limited  were  the  registered 
proprietors  of  a  trade  mark.  No.  59,902,  registered 
in  1887  nnder  the  Patents,  Desi^s,  and  Trade- 
Marks  Act  1883,  which  they  used  m  their  trade  of 
makers  of  jams  and  marmalades.  The  trade 
mark  consi^ed  of  a  copy  of  the  written  signa- 
ture of  Henry  Faulder  and  Co.  with  the  word 
"  Silverpan  "  above  it. 

In  19O0  they  brought  an  action  in  the  Palatine- 
Court  of  Lancaster  cluming  an  injonotion  to 
restrain  the  defendants  O.  and  G.  Rnshton 
Limited  from  infring^i^  their  trade  mark,  and 
from  selling  any  jams  or  preserves  in  pots  or  jara- 
with  irrap^ers  or  labels  having  imprinted  thereon 
any  imitation  or  colourable  imitation  of  the  trade 
mark  or  the  word  "  Silverpan,"  and  obtained  an 
interim  injunction  restraining  the  defendants  from 
passing  off  "  by  the  use  of  the  word  "  Silverpan.** 
The  defendants  then  moved  for  an  order  that 
the  register  of  trade  marks  might  be  rectified 
(a)  by  the  removal  of  the  trade  mark,  or  (&),. 
alternatively,  hy  adding  to  the  entry  in  the 
raster  a  disclaimer  of  any  right  on  the  part  of 
tlie  renstered  proprietors  to  the  exclusive  oae  <A 
part  ^  the  trade  mark— the  word  "^ver- 
pan» 

The  plaintiffs  did  notolaim  to  be  entitled  to  fh» 
exclusive  use  oi  the  word  "Silverpan**  under 
thdr  regiatralaon. 

The  Patents,  Deaigns,  and  Trade  Uarks  Act 

1883  provides : 

Sect.  73.  It  shall  not  t>e  lawfnl  to  rsgiitar  M  part 
or  in  oombination  with  a  Ixade  msrk  any  wonls  the 
szohuivs  use  at  vfaieh  woold,  by  losssn  of  thsir  bsinf 
osloolatsd  to  deoeive  or  otlieririss,  he  deeiaed  diseatitiod 
to  protsotion  in  a  eoort  <rf  jostioe,  or  any  seandalons. 
denign. 

Seot.  74  (I).  Nothing  in  this  Act  ahsll  be  oonatraod 
to  prevent  the  oompboller  entering  on  the  register 
in  the  presoribed  manner  and  aabjeot  to  the  pre- 
scribed oondilioDB,  as  an  addition  to  any  timde  msrk 
.  .  .  (b)  In  the  osss  of  sQapplioaticni  forT^istration 
of  a  trade  mark  not  used  bsfors  1^  thirteantli  dsf 
Aogost  1675 — Any  (Ustiaotive  word  or  oomlHBSitiMi  of 
words,  tboogh  the  same  is  oosunon  to  the  trade  in  Oe 
goods  with  reepeot  to  whioh  the  ^niliostion  is  made. 
(2).  The  applioaat  for  entry  ot  say  eooh  commoa 
putioolar  or  partionlars  mnst,  however,  disolsim  in  Us 
■.ppUeation  any  ri^t  to  tiie  raolosivo  use  of  the  SBM> 
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and  a  eapf  el  tits  SMUmmaball  be  «iitand  w  the 
ngiitBr. 

The  motion  was  refiiaed  1^  Kekewioh,  J.  on 
tlu  groDad  that  the  word  "Silrerpan'*  wRsnob  a 
£a&K!tiTe  word  within  sect.  7j  and  waa  not 
calculated  to  deoeiTe  within  sect.  73. 

Fuilder  and  Go.  appealed. 

JToMlfon.  K.C.  and  A.  J.  WolUr  far  the  appel- 
Unte.— The  essential  of  this  trade  mark  ia  the 
^inatore  of  the  firm.  The  word  *'  SUrerpan  "  is 
adoed  matter,  and  it  is  a  disfinotiTe  w(«d  or  oom- 
Unaticm  of  words  common  to  the  tntde  within 
sect  74  of  the  Act  of  1883.  Therefore  anj  right 
to  the  ezclnsiTe  use  of  it  ought  to  have  been  dis- 
claimed under  that  section.  "  DistinctiTe  "  in 
that  section  means  any  mark  which  is  prima 
Jaeie  distinctiTe,  but  which  ia  really  oommon  to 
the  trade:  . 

Srfmtiui'a  Iaw  of  Tnda  Muks,  4th  edit.,  p. 
iiot»(b). 

if  the  word  should  not  have  been  disclaimed 
under  sect.  74,  then  it  is  merely  descriptive  of 
the  article,  and,  by  reason  of  being  calculated  to 
decdTe  or  otherwise,  it  is  disentitled  to  protec- 
t»ni  in  a  court  <rf  justice  within  sect.  73,  and  is 
«xcliided  from  registration  as  pare  oi  a  tirade 
mark: 

R«  Andenon't  Trad*  Mark,  26  Ch.  Dir.  409,  415 ; 
Re  Arbenz'M  AppUeation,  56  L.  T.  Bep.  2S2 ;  35  Ch. 
Dir.  248. 

The  case  of  Be  SmokeUts  Powder  Company*$ 
Trade  Mark  (66  L.  T.  Rep.  407;  (1892)  1  Oh. 
o90)wa«  different.  There  the  two  words  were 
two  or4nw7  En^dish  winids.;  thej  were  not 
writtn,  as  000  worn  as  here^  and  ooud  not  hare 
htm  choaen  to  distinKniah  the  article  as  here, 
its  CSmeiU  et  Oie-'a  Trade  Mark  (81  L.  T.  Bep. 
400;  (1900)  1  Ch.  114)  was  also  a  different  case. 
Thne  Uie  label  aa  a  whole  was  the  mark,  and  it 
was  a  good  mark  although  a  part  of  it  was  a 
md  coamum  to  the  trade. 

WarrmgUM,  K.O.  and  8eba$tian  tat  tlM  respon- 
dents.— This  is  a  trade  mark  within  sects.  64  and 
74  <^  the  Act  of  1883.  It  consists  of  a  signature 
and  added  word.  The  whole  thing  is  the  mark, 
and  no  disclaimer  of  the  word  "  Silveipan  "  is 
necessary  under  sect.  74.  Bub  if  the  signature  is 
the  essential  part  within  sect.  64  and  "  Silver- 
pan"iB  an  addition,  then  at  the  date  of  registration 
it  vaa  not  a  distinctive  word  within  sect.  74,  and 
need  not  be  disclaimed.  A  distinctive  word 
within  sect.  74  is  a  word  "  prima  Jade  distinc- 
tire":  and  "  common  to  the  trade"  mesas  open  to 
the  trade: 

SuriOfMl  V.  JEfroc&um  Oil  Company  /  the  "  Wath- 
erine  "  osm.  61  L.  T.  Bep.  618  ;  42  Ch.  Div.  274. 

A  ^stinctiTe  word  within  that  section  is  one 
which,  if  it  were  not  open  to  the  trade,  could  be 
nsed  to  distinguish  the  goods  of  one  man  from 
those  of  another.  The  date  to  be  considered  is 
the  date  of  registration,  and  then  Silverpan  " 
was  not  distinctive  in  that  sense : 

Re  SmtiMete  Potcdar  Company's  Trade  Mark  (ubi 
tup,) ; 

Re  Clement  et  Cie.'t  Trade  Hark  {vhi  eup.). 
^Iie  respondents  have  a  right  to  prevent  other 
peraons  ixom  neing  the  wora  "  SUverpaa  '*  with- 
out djstxttguislung  their  goods  from  those  ot  the 
n^ondents. 
fi.  J.  Parker  for  the  comptroller. 


[Gt.  of  Afp. 


WiLLUHS,  L.  J.-^In  my  judgment  thia  a^eal 
should  be  allowed.  The  real  qnestion  thib  we 
have  to  decide  in  this  case  is  whether  or  not  the 
word  "  Silverpan "  is  a  distinctive  word  within 
the  meaning  of  sect.  74  of  the  Act  ot  1883.  If 
it  is,  tiie  reault  is  that  Messrs.  Fanlder  will  have 
to  disclaim.  Now,  with  regard  to  the  meaning  of 
the  word  "  distinotive  "  in  sect.  74,  Mr.  Warring- 
ton does  not  quarrel  with  the  definition  of  that 
word  which  was  given  by  Ghitty,  J,  in  Burland  v. 
Broxburn  Oil  Company ;  the  "  Washerine "  case 
{ubi  su^.).  The  definition  or  meaning  of  that  word 
which  IS  f||iTen  there  by  Chitty,  J.  (as  he  then  was), 
ia  "prima,  facte  distinctive."  The  question  we 
have  to  ask  ourselves  here  is,  whet^ier  this  word 
"  Silverpan  "  is  primd  facie  diatinotive  as  naed  in 
the  advertisement  in  the  Trad«  Marke  Journal. 
In  my  jndjvnent  it  is  primd  faeie  cUstinotive.  It 
is  not  aa  English  wonl ;  it  is  a  word  which  is 
formed  by  putting  tcwrather  two  common  words. 
I  mtirely  agree  with  Jlr.  Watxinffton  that  witk 
reference  to  this  question  we  ought  to  t^ke  into 
consideration  the  state  of  things  which  existed 
at  the  time  of  the  registration,  and,  taking  that  to 
be  so,  it  aeema  to  me  that  the  word  "Silverpan"  is 
primd  facie  distinctive.  It  is  not  worth  while 
to  go  through  all  the  oasea,  but  I  will  refer  to 
one  or  two  in  which  the  words  used  have  been 
held  not  to  require  diaclaimer  under  aect.  74. 
One  of  those  cases  is  Re  Clement  et  Cie'e  Trade 
Mark  (-ubi  tup.).  If  one  looks  at  the  words 
"  St.  Raphael  as  used  in  that  case  (and  the  case 
only  referred  to  those  words),  one  finds  they  are 
part  and  parcel  of  what  Aomer,  L.J.  in  his 
judgment  oalled  the  lower  label,  and  under  those 
<uroam8taaaea  it  was  held,  and,  if  I  may  aaj 
so,  very  aatorally  held,  that  the  words  "St. 
Raphael "  wluoh  oconned  in  the  course  of  the 
I<mg  sentence  in  the  lower  label  were  not  dis- 
tinctive. In  the  lame  way  in  Be  Smokdeee  Powder 
Company's  Trade  Mark  {ubi  eup.)  Ghitty,  J. 
held  that  the  words  "Smokeless  Powder"  were 
not  distinctive.  He  thore  said :  "  In  my  opinion 
the  words  'smokeless  powder*  are  not  dis- 
tinctive words,  or  a  distinotive  combination  of 
words — they  are  two  ordinary  English  words 
denoting  that  no  smoke,  or  practically  no  smoke, 
comes  from  this  powder."  In  addition  to  that, 
he  called  attention  in  another  part  of  his  judg- 
ment to  the  fact  that  the  words  "  Smokeless 
Powder  Company  Limited"  were  really  only 
part  and  parcel  of  the  registered  design.  I  have 
only  to  add  one  word  as  to  the  facts  uiat  appear 
in  tiie  affidavit    Although  I  '*iUt  Mx, 

Warrington  as  to  the  date  at  wmch  the  test  is 
to  be  applied  as  to  whethw  a  word  is  prima 
facie  a  distinctive  word  or  not^  ^t  I  am  not  at 
all  sure  that  when  one  is  considering  that  matter, 
one  is  not  entitled  to  take  into  considerati<m  the 
fact  that  since  that  date  the  word  has  been 
used  as  a  distinctive  word,  quite  irrespective 
of  any  suggestion  that  aomething  may  have 
happened  since  the  date  of  registration  which 
did  not  exist  at  that  date  to  enable  the  word  so 
to  be  used  as  a  distinctive  word.  That  is  not  a 
matter  of  any  great  importance,  because  in 
my  judgment  the  word  "Silverpan"  as  nsed 
in  the  registered  advertisement  was  clearly  in- 
tended to  l)e  used  aa  a  distinctive  word.  I  think 
that  under  those  circumstances  there  ought  to 
have  been  a  disdumer  under  the  provisions  of 
aect.  74. 
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RoHEB,  L.J. — I  agree.  As  was  pointed  oat  hy 
hard  LindlOT*  when  Master  ot  the  Bolls,  in 
Clemmi  tt  Cie'i  Trade  Mark  {vhi  rup.),  there 
mieltt  be  oases  in  which  it  would  be  extremely 
^ffioalt  to  say,  with  reference  to  sect  64  of  the 
Act  of  1883,  whether  particnlar  words  were  part 
of  a  trade  mark  or  an  addition  to  it.  He  said 
that  he  thought  that  the  words  in  qneation  in 
that  case  were  obrioasly  part  of  the  trade  mark. 
I  can  only  say  that  in  this  case  I  think  the  word 
objected  to,  "  Silrerpan,"  is  clearly  an  addition 
to  the  trade  mark,  and  not  a  part  of  it.  Then,  if 
that  be  so,  the  question  arises  whether  that 
addition  is  distinctive  or  not  within  the  meaning 
of  the  word  "  distinctiTe  "  as  used  in  sect.  74  of 
the  Act  of  1883,  for,  if  it  is,  then  it  must  be  dis- 
claimed. That  gives  rise  to  the  consideration 
of  what  is  distinctive  within  the  meaning  of  the 
word  as  used  in  sect.  74  of  the  Act.  I  may  point 
out  that  an  addition  would  not  nmeaaaxily  be  non- 
distinotiTC  merelf  because  it  oonld  nob  be,  in 
itaelf,  a  good  eubjeoi  of  a  trade  mark.  That  was 
IH^ted^  out  in  the  "  WaAtrine  '*  oaae  (ttbt  <up.). 
which  in  my  opinion  was  rightly  decided  \^ 
Chitt^,  J.,  and  which  really  governs  this  case. 
Looking  at  the  Act  of  Parliament,  and  trying  to 
gather  from  its  words  what  the  intention  of  the 
Legislature  was,  I  think  that  the  word  "dis- 
tinctive," as  nsed  in  sect.  74,  was  employed  to 
mean  something  at  the  time  of  registration  appa- 
rentiy  chosen  by  the  applicant  who  is  seeking  to 
register  his  trade  mark,  and  prima  facie  suitable 
for  the  purpose,  when  used,  of  distinguishing  his 
gooda  from  the  goods  of  others.  Applying  that 
teat  to  the  present  case,  it  is  clear  to  me  that 
the  word  "SUverpan"  is  distinctive,  and,  that 
being  so,  it  follows  that  in  this  case  there  mtut 
other  be  a  disclaimer  of  the  word,  or  the  trade 
mark  miut  go  off  the  register.  I  understand 
from  what  Mr.  Warrington  said  his  dienta  pr^er 
in  this  case  that  the  trade  mark  should  go  ofl  tiie 
register.  I  would  only  add  that  in  my  opinicm 
this  case  is  quite  distinguishable  from  the  case 
of  Se  SmoJeelesB  Powder  Company's  Trade  Mark 
{uhi  sup.),  as  has  been  pointed  out  by  my  Ijord, 
and  that  there  is  nothing  in  the  case  of 
Clement  et  Cie's  Trade  Mark  (uhi  cup.),  or  what 
was  said  there  by  the  judges  of  the  Coart  of 
Ap|>eal  who  decided  that  ease,  which  in  any  way 
mihtatea  against  this  judgment. 

Oozbns-Hasdt,  L.J.  —  I  agree,  and  have 
nothing  to  add  on  the  main  part  of  the  case. 
I  understand  that  the  resptmdents  prefer  an  order 
to  have  the  mark  taken  ofE  the  register.  I  only 
derire  to  express  a  doubt  whether  we  have  any 
jurisdiction  now  to  make  an  order  for  disclaimer. 

[The  trade  mark  was  ordered  to  be  expunged, 
the  respondents  desiring  that  this  should  be  done 
in  preference  to  the  entry  of  a  disclaimer,  and 
the  court  having  some  doubt  as  to  whether  a  dis- 
claimer  could  be  directed  after  the  registration 
was  completed.] 

Solictors :  RowcUffea,  Bowie,  and  Co.,  agents 
for  John  Wall,  Wigan  ;  Behinaon  and  BradUy, 

Xtsfor  Brovm  and  Co.,  Stockport;  The  Soli- 
io  ih€  Board  of  Trade. 


[Or.  or  Afp. 

Thureday,  Jan.  23. 

(Before  Williams,  Stibling,  and  Gozehb- 
Habdt,  L.JJ.) 
Hunt  v.  Luck,  (a) 

APPEAL  FBOK  THE  CKAUGBBT  DIVISION. 

Vendor  and  parehaeer — Title  —  Advene  right9 
— Inquiry  of  ienante  aa  to  whom  they  paid  their 
rent — Conetructive  notice — Conveyancing  Actr 
1882  (45  &  46  Vict.  e.  39),  e.  3. 

A  tenant'e  occupation  ia  notice  of  aU  that  (eiumf's. 
righti,  but  not  of  hie  leesor'e  title  or  righie ;  but 
actual  knowledge  that  the  rente  are  paid  by  the 
tenants  to  eome  person  whose  receipt  ie  ineon~ 
sistent  with  the  title  of  the  vendor  is  notice  of 
that  person's  rights. 

H.  -executed  a  conveyance  of  freehold  property  to 
one  0.,  an  auctioneer,  which  purported  to  be- 
made  in  eon^deration  o/  12,Q%0l.  It  was 
aseumed  {although  not  proved)  that  no  part  vf 
the  purch>aee  money  wax  in  fact  paid,  and  that 
H.  reTnained  the  true  owner  of  the  property. 

The  terumts  of  the  property  continued-to  pay  Ouir 
rents  to  W.,  a  houee  aaen<  who  eoUeded  them  on 
behalf  of  M. 

G.  obtained  advaneea  io  himeelfon  the  security  ef 
the  property,  and  etseeuted  legal  mortgaget  of  tt 
to  the  defendants. 

The  defendants  had  no  express  -notice  that  Q.  was 
trustee  qf  the  property  on  behalf  of  H.,  or  that 
S.  was  in  receipt  of  ike  rents,  but  a  valuer,  who. 
surveyed  the  property  on  their  behalf,  inquired 
of  the  tenants  aa  to  whom  they  paid  their  rents,, 
and  diacovered  that  they  paid  them  to  W.  Be 
woe  not,  however,  told  on  whoae  befco^  W, 
received  them. 

B.  and  0.  had  aince  died. 

The  plaintiff,  who  was  H.'a  loidow  and  tenant  for 
life  under  his  will,  brought  an  action  against  the. 
iiefendanta  to  have  the  conveyance  delivered  up- 
to  be  cancelled. 

Sdd,  that  it  is  not  the  duty  of  apur^aavr  or  mmU 
gagee  to  tn^utre  of  the  tenants  aa  to  whom  they 
pay  their  rente,  either  under  sect,  3  of  the  Convey- 
ancing Ad  1882  or  under  the  low  as  U  etood^ 
independently  qf  that  A^  and  the  aetion  must 
be  dtsmiaaed. 

Deciaion  ofFarwell,  J.  (83  L.  T.  B«p.  479 ;  (1901> 

1  Ch.  45)  ajprmed. 
Dictum  of  Jessel,  M.B.  in  Mnmford  v.  Stohwasser 

(30  L.  T.  Bep.  859  J  L.  Bep.  18  Eq.  556> 

disapproved. 

Alfbed  Hunt,  the  husband  of  the  pluntifl.  was» 
prior  to  the  date  of  the  indentures  next  mentionedh 
seised  <rf  oertain  freehold  housee  and  land  at 
Wimbledon,  in  Sniray,  and  was  la  receipt  iA  the 
rents. 

By  an  indenture,  dated  the  3lBt  Hjuuh  1896,. 
and  made  between  Alfred  Hunt  of  the  one  part 
and  WiUidm  Mercer  Gilbert  of  the  other  part, 
oertain  of  the  freehold  houses  were  conveyed  bj 
vray  of  gift  by  Alfred  Hunt  to  Gilbert. 

By  a  second  indentare,  dated  the  10th  Oct. 
1896,  and  made  between  Albed  Hunt  of  the 
one  part  and  William  Mercer  Ctilbert  of  the 
other  part,  in  condderatifm  of  the  nun  of 
12.000L  paid  by  Gilbert  to  Hunt,  the  whol» 
of  tiie  freehold  nouses  and  land,  which  wera  the 
sabjeot  of  this  aotira,  were  canTeyed  to  OUbert 
in  fee  simple. 

(1)  Bcponed  bj  W.  C.  Bias,  Jbq.,  BurlMw-«vX«ir. 
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The  deed  oantained  an  aoloiowled^ent  hj 
fiont  of  the  receipt  of  tiie  pnrchase  money. 

Gilbert  snbseqttently  hy  deed  morteaged  a  part 
ct  the  freehold  nonaes  to  the  defenoants  Saver 
end  Slater  to  secure  the  Bom  of  3750Z.,  and  oj 
another  deed  mortgaged  the  lemaining  hooMB 
and  land  to  the  defemdant  Hodgaon  to  seoore  the 
«Dm  of  22501. 

AHred  Hunt  died  on  the  10th  June  1898,  haring 
tr  his  will  made  the  plaintiff  tenant  for  life  of 
toe  property  in  qneetion,  and  adminiBtnition, 
irith  the  will  annexed,  waa  aabeeqaently  granted 
to  her. 

Gilbert  died  on  the  6tii  Sept.  1898,  having  by 
bn  irill  aiipointed  the  defen^ut  Lnck  sole  exe- 
•cntrix,  and  made  her  reeidnary  legatee  and 
dsrine. 

The  pkintiff  claimed  to  IwTe  the  indentaret  of 
the  Slat  Haitih  and  the  10th  Oct.  1896  deUvered 
to  be  cancelled,  npon  the  ground  that  they 
were  not  the  deeds  of  Alfred  Hont,  and  that 
either  hia  signaturea  to  aoch  deeds  were  forgeries, 
or  that  he  was  incwable  of  transacting  business 
bj  reason  of  mental  infirmity,  and  that  he  (Ud  not 
know  what  he  was  doing  when  he  executed  the 
deeds. 

It  was  farther  alleged  by  the  plaintiff  (although 
Dot  proved)  that  no  port  of  the  purchase  money 
of  12,0001.  waa  ever  paid  by  Gilbert.  It  was 
aBsamed,  however,  for  the  purpose  of  the  case  that 
Hunt  in  fact  remtuned  the  tree  owner  of  the 
prmerty. 

The  property  consisted  of  twenty-seven  houses, 
tveufy-five  oooa^ed  by  weekly  tenants  and  two 
\j  ieuuita  from  year  to  Toax*  and  the  rents  were 
uen  being  received  hy  Woodiow,  a  wdl-known 
eitate  agaot  and  vainer  at  Wimbledon,  who  was 
eoHeetingtiiem  on  bebaU  ai  Kxmt,  and  continned 
to  do  BO  down  to  the  time  ct  his  death. 

Dining  tbe  negaGaHaaM  with  reference  to  the 
maiamm,  the  defendants,  the  morteageea,  em^ 
llg^Woodham^  a  vainer,  to  value  mo  property 

Tbtte  was  some  evidence  that  Woodhams  in- 
<]iiirDd  of  the  tenants  as  to  whom  they  paid  their 
nata,  and  that  he  was  informed  that  thOT  paid 
them  to  Woodrow,  but  it  did  not  appear  that  he 
bad  erer  eeen  Woodrow,  and  no  farther  inqniriea 
*ere  made  on  the  point. 

The  defendant  Luck  did  not  appear. 

The  action  was  tried  before  Farwell,  J.  in 
Oct  1900,  and  was  dismisaed  with  costs  as 
uainst  the  mortgagees;  his  Lordship  holding 
that  it  was  not  the  duty  of  a  purobaser  or  mort- 
to  inquire  of  the  tenants  as  to  whom  tikey 
laid  their  rent ;  that  the  foot  that  a  tenant  was 
m  oeeopatim  was  only  notice  of  the  tenant's 
rif^ts  and  not  of  the  person  thnnudi  whom  he 
eliimed,  altiiough  actoal  knowledge  that  the  rent 
inu  paid  to  some  person  whose  recnpt  was  incon- 
wtnt  irith  the  title  d  the  vsndor  is  notice  of 
■wih  peracm's  rights. 

From  thiB  decision  the  plaintiff  appealed. 

W.  F.  Wehtter  [Upjohn,  K.O.  with  him)  for  the 
appellant. — ^If  the  draendants  had  inquired  of  the 
tenants,  "To  whom  do  yqa  piy  your  rents?" 
tber  would  have  been  told  that  the  rents  were 
{Mid  to  Dr.  Hont,  and  thOT  would  have  discovered 
tiiai  Dr.  Hunt,  and  not  Gilbert,  was  the  owner  oi 
the  pn^ierty.  This  inquiir  waa  one  which  &o 
defendints  ought  reaaonably  to  have  made.  In 


[Or.  or  Apf. 


oonaequenoe  of  thur  omisaion  to  make  it,  th^ 
ought  to  be  held  affected  with  constructive  notice 
of  Dr.  Hunt's  title.  It  is  not  neoessair  for  the 
plaintiff  to  show  that  the  defendanta  wilfully  shut 
their  ^yes ;  it  is  sufficient  that  they  did  not  malm 
all  reasonable  inquiries.  The  Conveyancing  Act 
1882,  8.  3,  expresses  this  in  a  negative  inn.tiTiAr ; 
but  several  cases  before  the  Act  state  the 
law  positively  in  the  same  terms.  [Cozens- 
Habdt,  L.J.  referred  to  Bailey  v.  Samet  (69 
L.  T.  Rep.  542,  544 ;  (1894)  1  Ch.  25,  35),  where 
Lindley,  L.  J.  said :  "  The  Conveyancing  Act  1882 
really  does  no  more  than  state  the  law  as  It  was 
before,  but  its  negative  form  shows  £hat  a 
restriction  rather  than  an  extension  of  the 
doctrine  of  notice  was  intended  hj  the  liMisIa- 
tnre.]  Undn  tfaa  old  law  the  plw  of  pmtfaaer 
for  value  without  notioe  was  not  avaaiahle  to  a 
purchaser  whose  vendor  was  not  in  posaeeoion : 

IToUvyn  v.  Ltt,  9  Yea.  24  { 

OgHviM  V.  Jtaffrmon,  S  Qlff.  858,  879. 

The  diotnm  of  Jessel,  U.B.  in  Muit\ford  v. 

StohtoMter  (30  L.  T.  Bep.  859 ;  L.  Bap.  18  Eq. 
556,  562)  is  right.  The  decision  of  tiie  Privy 
Council  in  Bamkart  v.  QremthieUU  (9  Moo.  P.  O. 
18,  32)  is  not  binding  on  this  court,  and  is  dis- 
tinguishable  on  the  ground  that  in  that  ease  tiw 
hm^  was  situate  in  a  country  where  a  system 
of  registration  prevailed.  Preston  on  Abstracts 
(voL  3,  pp.  400,  401)  says  the  purchaser  has 
notioe  of  an  under-tenant's  rights  and  of  the  rights 
of  the  under-tenant's  lessor.  Why  stop  at  the 
under-tenant's  lessor  P  Why  not  the  tenant's 
lessor  (or  freeholder)  also  P  It  is  unreasonable  to 
spend  so  much  care  and  labour  in  examining  the 
paper  title,  but  to  be  careless  whether  the  vendor 
18  in  possesBi<m  or  not  In  the  examinaticm  of 
the  tiue,  conveyancers  make  many  asanmptions, 
such  as  the  identity  of  persons  bearing  the  same 
name  and  the  absouM  of  forgery  or  other  fnuid; 
the  only  safeguard  in  suoh  oases  is  the  inqid^ 
whether  the  vendor  is  in  receipt  of  tiie  renta.  u 
it  is  onreaaonable  not  to  examine  the  paper  titla, 
it  is  d  fortiori  onreaaonable  not  to  aee  that  the 
vendor  is  in  possession.  A  pnrohaeer  who  knows 
that  tiie  vendor  has  not  a  good  paper  title  will 
sometimes  complete  if  he  knows  that  the  vendor 
can  pot  him  into  possession;  a  purchaser  who 
knows  that  the  vendor  is  not  in  possession  will 
not  complete  however  good  the  pa;>er  title  may 
be.  If  the  vendor's  possession  is  so  important  to 
the  pnn^iaser,  as  it  undoubtedly  is,  the  purobaser 
is  neglecting  a  reasonable  inquiry  if  he  omits  to 
ask  whether  the  Tender  is  in  possession  or  not. 
The  test  of  reasonabloiesB  is  not  "  Is  the  inquiry 
usual  ?  "  It  might  be  shown  that  8(^<»torB  also 
neglect  the  im^nuy  as  to  what  intereat  the  tenanta 
themselves  claim.  It  is  nnta  the  leas  settled  law 
that  a  purchaser  whose  aoticitor  na^^ecta  tlu 
latter  inquiry  is  affected  with  notioe.  The  oourt 
ought  to  preanme  that  the  inqniry  it  made  would 
have  been  truthfully  answered: 

Knightr.  Bowyer,  23  Bsav.  609 ;  2  D«  O.  A:  J.  421, 
449; 

S»  Alma  Com  Charity,  S5  L.  T.  Bep.  533 ;  (1901) 
2  Ch.  750,  762. 
Hughei,  E.C.,  Bufut  I$aaca,  K.O.,  and  Chwehf 
for  the  respondents,  were  not  called  on. 

WiLLum,  LJ.— I  think  that  the  judgment  of 
Fartrell,  J.  must  be  affirmed.  -He  apparently 
dealt  with  the  case  without  refMence  to  tii^pro- 
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Tisicms  of  the  GonTeyaacuig  Acta,  but  he  made  a 
etatement  of  the  hiw  as  eBtablished  by  deciaions, 
indnding  def^ions  prior  to  the  Conveyancing 
Acts,  and  if  this  qaestion  is  to  be  determined 
with  reference  to  the  old  law,  then  I  still  think 
that  the  oonolusion  of  Farwell,  J.  was  qoite  right 
Tn  his  judgment  Farwell,  J.,  after  quoting  the 
older  anthorities,  says :  '*  The  rale  established  by 
these  two  oaaee  may  be  stated  thus:  (1)  A  tenants 
occnpaticm  is  notice  of  all  that  tenant's  rights,  bat 
not «  his  IfiSBCHT^B  title  or  rights ;  (2)  actoal  know- 
ledge that  the  rents  are  paid  by  the  tenants  to 
some  person  whose  receipt  is  inconsistent  with 
the  title  of  the  vendor  is  notice  of  that  perscm'a 
vights.**^  Now,  I  do  not  understand  that  in  this  , 
case  it  is  saggeated,  and,  if  it  is  suggested,  in  my 
opinion  the  su^estion  is  ill-foandM,  that  there 
was  actual  knowledge  on  the  part  of  the 
mortgagees  that  the  rents  were  paid  by  the 
tenants  to  some  person  whose  receipt  was  incon- 
sistent  with  the  title  of  the  mortgagor,  Gilbert. 
That  is  not  su^ested  in  fact,  and  therefore  we 
have  to  go  back  to  the  first  of  these  roles.  Now, 
what  does  it  mean  P  It  means  that  if  there  is  a 
purchaser  or  a  mortgagee  and  he  has  notice  that 
the  vendor  or  mortg^or  is  not  in  ^Kwsession,  he 
must  make  inquiries  of  the  person  m  possession, 
of  the  tenant  in  possession,  and  find  out  from  him 
what  bis,  the  tenant's,  rights  axe,  and  that^  if  he 
does  not  choose  to  do  so,  then,  wbatenrr  title  he 
gets  as  purohaser  or  mortg^e^  that  title  will 
be  snbjeot  to  the  title  of  the  tnumt  in  possession. 
Now,  that  I  believe  to  be  a  true  statement  of  the 
law,  and  the  only  matter  that  I  need  allude  to 
farther  is  the  ease  to  which  the  attention  of 
Farwell,  J.  was  called  after  he  had  delivered  his 
judgment,  and  that  is  the  case  of  Mumford  v. 
Stmwcuser  {ubi  vup.}.  Farwell,  J.  gave  an 
OTplanation  which  comes  to  this — that  in  his 
jm^ment  the  passage  in  Mumford  v.  Stohtecuser 
which  seems  to  favour  the  idea  that  notice  of  the 
tenancy  is  notice  of  the  title  of  the  lessor  to  the 
tenant,  really  was,  if  Sir  George  Jessel  said  ao,  a, 
slip  in  hia  memory.  Sir  George  Jessel  did  not 
profesB  to  be  statdng  new  law ;  he  professed  to  be 
reciting  the  old-established  and  unquestioned 
law,  and  it  is  impossible  to  affirm  that  uie  propo- 
iition  in  this  passage  in  hia  judgment  is  right, 
nnleas  one  is  prepued  to  disregard  the  antho- 
rities  (inclnding  toe  oaae  in  the  Prity  Oonndl  of 
Bamhart  v.  GreenBhieldg,  ubi  tup.)  which  show 
that  notice  of  the  tenancy  has  no  operation  what- 
ever  as  affecting  the  question  of  notice  of  the  titie 
oC  the  lessor  of  the  tenant  in  possession.  Of 
course  if  you  do  make  inquiries  and  do  get  infor- 
mation, then  you  are  affected  by  the  notice,  but 
not  otherwise.  Now,  as  to  the  Oonveyancing 
Acta.  One  must  look  first  at  the  definition  clause 
in  the  Act  of  1881.  That  definition  clause  pro- 
vides, sect.  2,  snb-seot.  (viii.) :  "  Purchaser,  unless 
a  contrary  intention  appears,  includes  a  lessee  or 
mor^agee,  and  an  intending  purchaser,  lessee,  or 
mortgagee,  or  other  person,  who,  for  valuable  con- 
sideration, takea  or  deals  for  any  property."  Now, 
tiie  reason  why  it  is  necessaiy  to  quote  that  defi- 
nition is  becauae  Iflr.  Webster  saggested  that  a 
tenant  for  valnable  oonnderation  oonld  only  set 
up  that  he  was  without  notice  in  the  oase  where 
hu  vendor  was  in  poaaessoon.  That  definition 
shows  that  under  the  Conveyancing  Acts  that  is 
not  so,  and  I  have  my  doubts  whether  it  was 
ever  lo,  although  he  hu  <^ted  a  dedsion  of  Lord 


Eldon  which  he  said  favours  that  view  (WeJhoyn 
V,  Lee,  ubi  tup.).   Now,  passii^  from  there  tothe 
Conveyancit^  Aot  1882,  sect  3  deals  with  the 
question  of  notice,  and  sub-sect.  1  provides :  "  A 
purchaser" — which  includes  an  intending  mort- 
g^ee — "shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  thing  unless — 
(i.)  It  is  within  his  ownlmowledge  or  would  have 
come  to  hia  knowledge  if  waich  inquiries  and 
inspections  had  been  made  as  ought  reaaonaUj 
to  have  been  made  by  him."  In  my  jn^;meat 
the  only  inquiry  which  ought  reasonably  to  have 
been  made  here  by  the  intending  mortgi^ee  was 
an  inqniiy  to  protect  himaelf  against  any  right 
which  the  tenants  would  have  in  the  subject- 
matter  of  the  mwtgage.   I  do  not  think  that 
there  is,  for  the  purpose  oi  ascertaining  the  title 
of  the  vendor,  any  oUigation  whatsoever  to  m&ke 
these  ioqairies  of  the  tenant  in  reference  to  any 
other  thing  but  protection  against  the  rights  of 
the  tenant.   I  wish  to  add  that,  in  m^  jndgment, 
on  the  facta  of  this  oase  I  do  not  tmnk  that  if 
this  ioquiry  had  been  made  these  matters  aa  to  the 
equitable  titie  of  Dr.  Hunt  and  Mrs.  Hunt  would 
have  come  to  the  knowledge  of  the  intending  mort- 
gagee.  All  that  he  would  have.leamed,  if  he  bad 
m^e  inqmries  of  the  tenants,  would  have  been  that 
the  tenants  paid  the  rent  to  Mr.  Woodrow,  a 
looal  agenl    In  my  judgmmt  it  is  not  tme  to 
Bay  that  the  faots  as  to  the  equitable  title  of  Dr. 
Hunt  81^  lbs.  Hunt  would  have  oome  to  hia 
knowledge  by  making  those  inquiries.    Even  if 
he  were  told  that  they  were  collected  on  account  of 
Gilbert,  I  do  not  see  that  it  would  have  carried 
the  matter  any  further.    I  have  not  looked 
sufficiently  into  the  facte  to  see  how  far  tlus 
matter  really  was  carried  out  by  the  mortgagees 
personally  or  by  their  solirators.   In  so  far  aa  it 
was  earned  out  by  their  solicitors,  the  second 
clause  of  sub-sect  I  of  sect.  3  <A  the  Con- 
veyancing Actl882  applies.  It  provides  that  a  pur- 
chaser slmt  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thmg  unless  "  in  the 
same  transaction  with  respect  to  which  a  question 
<^  notice  to  the  purchaser  arises,  it  has  oome  to 
the  nc^ce  of  his  connael,  as  sadi,  or  of  his 
■oUoitor,  or  other  aoent,  as  sooh,  or  would  have 
oome  to  the  knowledge  of  his  solidtor,  or  otber 
agents  as  such,  ii  soon  inquiries  and  inspectHUw 
had  been  made  as  oi^ht  reasonably  to  have  been 
made  by  the  solicitor  or  other  agent."  Here, 
again,  nobody  suggests  that  there  was  actual 
notice,  and  the  observations  I  have  already 
made  apply  with  reference  to  what  inqmrie» 
ought  reasonably  to  have  been  made,  with  thia 
addition,  that  really,  when  one  comes  to  deal 
with  the   questitm   of   what  inquiries  ought 
roEisonably  to  have  been  made  oy  the  soli- 
citor or  other  agent,  it  does  seem  to  me  that 
it  would  be  a  very  strong  thing  to  say  that  an 
inquiry  ought  reasonably  to  have  been  made  by 
the  Boucitor  or  other  agent  which  is  not  odns^cl 
in  any  of  the  standard  text-books,  and  which,  is 
inoomistent  with  the  dednona  prior  to  the  Oon- 
ve^n<nng  Act*  and  haa  no  oonntenance  firom  any 
decidon  subsequent  to  the  Conveyancing  Act.  I 
only  wish  to  call  attention,  farther,  to  snb-sect.  Si 
of  sect  3  of  the  Conv^anmug  Act  1882 :  A. 
porohaser  shall  not  by  reason  of  anything  in.  tJus 
section  be  affected  by  notice  in  any  case  where  h-O 
would  not  have  been  so  affected  if  this  section  bad 
not  been  enaetod."  I  only  call  attention  to  that- 
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for  the  pnipow  of  Touching  what  haa  been  said 
in  the  coarse  <rf  the  argument,  that,  so  far  aa  this 
leet  3  ia  concerned,  the  praotioal  reealt  is  that 
the  law  prior  to  the  GonTeyancing  Act  can  only 
be  osed  as  a  shield,  and  not  aa  extoiding  the  law 
beyond  the  oode-llke  definition  in  eeot  3, 

SriBLiNa,  L.J. — I  am  of  the  same  opinion,  and 
I  have  really  nothing  to  add  to  the  reasons  which 
bare  been  given  Farwell,  J.  and  by  the  Lord 
Jiutioe;. 

CozBHS-HAnDT.  L.J.  —  I  entirely  agree.  I 
taanot  bring  myself  to  bold  that  an  inquiry 
ooght  reasonably  to  have  been  made  which  is  not 
ami;  which  haa  not,  so  far  as  we  are  aware, 
enr  been  recommended  by  any  ungle  text-book 
writer.and  whioh  haa  not  even  been  sngeeated  by  any 
jaiffb,  exoept  in  that  one  pfusage  in  the  judgment 
of  Sir  (Semge  Jesael  in  MNM/ord  t.  Btehwaster 
nAtmp.}.  I  think  the  daanaa  is  pwfectly  righ^ 
snd  that  the  appeal  oa^t  to  be  oiamiMed  with 
<x»ts. 

S(£fiiior8:  Hetury  S.  Fmuihaw;  Ledie  and 
Earibf,  agents  for  Bayer  and  CoU,  Hastings. 


Tkurtday,  Jan.  23. 
(Befne  Wiujakb,  Stiblzno,  and  Cozens- 
Hasdt,  L  JJ.) 
Be  SCHMABB.  (a) 

APPUI.  nOM  IBM  CHAHOEBT  DIVISION. 

PraMee — CoaU—CompuUory  purehaae  of  land— 
PwnJuue  moiMypttid  into  court— FeHHon  for 
pttument  out—'"MiBpre$$  provinotu"  of  itahtie 
—Laiula  ClMuet  C<m$6lidation  Act  1845  (8^9 
Fie£.  e.  18),  ss.  80.  91— /lulieatere  Act  1890 

Smm  lumae*  liaving  been  taken  by  ihe  London 
ComHty  CovneiZ  under  fkair  tiohttory  pomrt, 
Ou  eontpeiuaiioii  money  was  paid  into  court 
under  seef.  76  of  the  Iionde  Claueee  Coruolida- 
Nm  Act  1845  bp  reoMon  of  the  wilfid  negUet  of 
Ike  owner  <m  Aohsm  to  make  out  a  HUe  to 
Ae  property. 

A  petition  for  payment  out  of  the  money  tea* 
pruenied  by  an  incumbraneer  of  the  owner,  to 
wkidi  certain  other  pertons  claiming  to  be 
iucumhraneerM  were  mode  re^nrndenta,  and  the 
London  County  CouneU  were  ordered  to  pay  the 
eoets  of  the  petitioner  and  respondente  of  and 
incident  to  the  petUion. 

Btid,  ihal  aeeL  90  of  the  Lands  Clauaee  ConsoZt- 
dsfton  Aei  1845  did  not  eontom  on  "  evprsss 
provinon"  aa  to  theae  coats,  and  iherefore  the 
eonri  had  juriadtetion  «ncl«*  eeet,  S  ef  the 
.  Judieaitire  Aiet  1890  to  m«Ae  the  order. 

Bdd,  also,  that  the  London  County  Council  were 
entitled  to  an  order  for  payment  to  them  out  of 
the  money  in  court  of  the  amount  of  the  eherif's 
costs  incurred  by  them  under  sect.  91  of  the 
Lands  Clauses  Conaolidation  Act  1845  in  order 
to  obtain  possession  of  the  land,  and  which  they 
had  not  deducted  from  the  eompensaCton  6^ore 
paying  it  inio  etmrt  a*  they  Md  not  then  been 
incurred. 

Dedaion  of  Byrne,  J.  a£irmed. 

This  waa  an  appeal  by  the  London  County 

Coandl  ^tainst  an  order  made  by  Byrne,  J.  Hat 

M  Bsfottsfl  br  W.  C.  Bin,  Bwi.,  Bsrriiwr  St  Lay. 
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they  should  pay  the  costs  of  a  petition  for  the 
payment  out  of  court  of  a  sum  of  lOOOZ.,  which 
had  bem  assessed  by  a  juiy  as  the  compensation 
for  some  honsee  which  belonged  to  Heinrioh 
Schmarr,  and  were  tahen  by  the  London  County 
Goundl  compnls<nriW  under  the  proTiuons  of  the 
Lond(m  Conn^  Cx>im<»I  (Improvements)  Act 
1887,  with  which  iha  Lands  Oianaes  Gonsidida' 
tion  Act  1845  was  incorporated. 

The  money  was  paid  into  court  under  the  pro- 
visions ci  sect.  76  of  that  Acton  tlie  gronnd  that 
th««  had  been  wilfol  neglect  on  the  put  of 
Sohmarr  to  make  out  a  title  to  the  property.  The 
petition  was  presented  by  an  inonmbranoer  of 
Sohmarr,  and  other  persons  claiming  to  be 
incumbrancers  were  made  respondents. 

Byrne,  J.  ordered  tbe  Luuoon  County  ConnoiL 
to  pay  the  costo  of  the  petitioner  and  tbe  incnm- 
brancers  of  and  incident  to  the  petition. 

The  council  were  obliged  to  obtain  the  assist- 
ance of  the  sheriff  under  sect.  91  of  the  Lands 
Claiues  Consolidation  Act  1845  in  order  to  get 
possesuon  of  the  property,  but,  having  paid  the 
lOOOI.  into  court,  were  unable  to  deduct  his  costs, 
amounting  to  191.,  from  iL  They  applwd  to 
Bymn,  J.  to  order  that  mm  to  be  paid  out  to 
them,  but  Ids  Lordship  retnaed  to  do  ao. 

From  the  decision  ou  theae  two  points  the 
London  County  Connoil  appealed. 

Sect  80  of  the  Lands  C^ansea  Conaolidation  Act 
1845  provides: 

In  bH  ossss  of  moBsys  dsposltsd  itt  tts  bade  mdar  Os 
piovUaos  of  tUs  or  ths  ^soial  Aot  or  aa  Act  iDOOspo- 
latad  therewith,  exoept  where  looh  aionsya  dMil  hare 
been  so  depwdted  1^  reason  of  tbe  wilfnl  rsftual  of  any 
party  entitled  thereto  to  raoairo  the  same,  or  to  conrey 
or  rcleue  the  lands  in  rsspeot  wbenof  the  same  shall 
be  payable,  or  by  reason  of  the  wilful  naglect  of  any 
party  to  make  ont  a  good  title  to  the  land  reqnued  it 
shall  bo  lawful  for  the  ooort  to  order  the  oests  of  tte 
tollowinr  msttecs  ...  to  be  paid  by  ths  ptomoters 
U  the  nndertakins>  (tnfer  atta)  Um  oorts  of  obtatniuf 
.  .  .  the  ordors  ...  for  the  pajsiant  ont  of 
oourt  of  tbe  prlnoipal  of  snidi  moneys  ...  and  of 
all  prooeediogs  relatiaf  thereto. 

Sect.  5  of  the  Supreme  Conrb  of  Jndioatnie 
Aot  1890  provides: 

Sabjsot  to  the  Supreme  Coort  of  Jadtastnrs  Aots,  and 
the  Boles  of  Conrt  made  tiierennder,  and  to  the  express 
proTiflions  of  any  statute,  whether  pssssd  Moce  or 
after  the  oommanoeraeut  of  this  Act,  the  costs  of  and 
incident  to  all  prooeediiigi  In  tiie  Sapreme  Court,  in> 
olading  tbe  administration  of  estates  and  tnuts,  shsU 
be  in  the  disotetlMi  of  the  oonrt  or  jodge,  sad  Ae  oonrt 
or  jadge  shall  have  fall  power  to  dat«nalne  by  whom 
and  to  what  extant  snob  oosts  sre  to  be  paid. 

F.  Thompson  (Upjohn,  K.G.  with  him)  for  the 
appellants. — The  costs  were  ocoasioned  by  the 
wiIEul  neglect  of  Sohmarr  to  make  a  title  to  the 
houses,  and  theref<n«  the  appeUants  onght  not  to 
pay  them.  They  are  ottitled  nnder  aect  91  of 
the  Lands  Clauses  Conaolidation  Act  1845  to  be 
paid  the  amount  of  the  sherifTs  costs  paid  by 
them ;  and,  having  paid  the  compensation  money 
into  oonrt  without  dedacting  them,  an  order 
ought  to  be  made  for  pigment  ont  to  them  of 
thu  amount: 

Be  Tumsr'a  Eatate,  S  L.  T.  Bap.  524. 

Sheldon  and  Ralph  Comhe  for  the  petitionera. 
— The  appellants,  not  having  "deducted  and 
retained  the  sheriff's  costs  nom  tiie  oompenaa- 
tion  before  paying  it  into  oourt,  are  not^titled 
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to  any  order  now  for  payment  out  to  tbem  of 
the  amoont.  Tbey  can  only  recover  them  by 
distresa.  [Williams,  L.J. — We  are  all  against 
you  on  that  point.]  The  money  was  paid  into 
ooorb  in  oonaeqnenoe  <d  the  state  of  the  title. 
The  inonmhraiuera  are  not  responrible  for  that. 
Byrne,  J.  haa  ezerdsed  the  disorrti(m  givoi  him 
hj  seat.  5  of  tlie  Jodicatiire  Aot  189^  and  the 
court  will  not  interfere : 

R»  Fither,  70  L.  T.  Bep.  62  ;  (1894)  1  Ch.  450. 

Edward  Ford  and  0.  T,  BtUi  for  the  other 
incu  mbrancers. 

Thompson  in  reply. — The  proTision  in  Beet.  80 
of  the  Xiands  GlaoBes  Consolidation  Aot  1845 
making  it  lawful  for  the  coart  to  order  certain 
costs  to  be  pfud  by  the  promoters,  except  in  the 
case  of  wilful  neglect  to  make  a  good  title,  is  an 
express  provision  that  they  shaU  not  be  paid 
within  sect.  5  of  the  Judicature  Aot  1890.  The 
incumbrancers  are  within  the  exoeption  as  well  as 
the  owner,  and  therefore  Byrne,  J.  had  no  dls* 
uretion  to  make  this  order  under  seat.  5  of  the 
Judicature  Aot  1890.  In  the  Aot  under  which 
the  question  arose  in  Be  Fisher  (vbi  sup.)  there 
was  no  provision  as  to  costs  at  all ;  therefore  no 
intention  was  expressed  that  they  should  not  be 
paid  in  certain  events,  and  therefbre  sect.  5 
applied. 

WiLLiAHS,  L  J. — Mr.  Thompson  has  not  been 
able  to  ^t  over  the  difficulty  based  upon  sect.  5 
of  the  Judicature  Act  of  1890.  That  section 
says ;  "  Subject  to  the  Supreme  Court  of  Judi- 
cature Aets,  and  tiie  Rules  of  Oourt  made  there- 
under, and  to  the  express  provisions  of  any 
statute,  whether  paaaeil  berore  or  after  ike 
commencement  of  this  Act,  the  costs  of  and  inci- 
dent to  all  proceedings  in  the  Sapreme  Court, 
ittclndinK  the  administration  of  estates  and 
tmste,  shall  be  in  the  discretion  of  the  court  or 
judge,  and  the  court  or  judge  shall  have  full 
power  to  determine  by  whom  and  to  what  extent 
such  costs  are  to  be  paid."  Now,  Hr,  Thompson 
did  not  ai^ue,  and  could  not  pi-operly  have 
argued,  but  that  these  ooets  are  covered  by  that 
section  unless  he  can  make  out  that  they  are 
excluded  by  the  words  "  subject  to  the  express 

Sroviaions  of  any  statute  " ;  and  he,  in  order  to 
0  that,  has  really  to  contend  that  the  efFeot 
of  sect.  80  of  the  Lands  Clauses  Consoli- 
dation Act  1845  is  to  say  that  those  coats, 
in  tdronmataaoes  like  those  in  the  present  case — 
that  is,  woomstanoes  covered  by  the  exception 
in  sect.  80— shall  not  be  paid.  It  does  not  seem 
to  me  that  that  section  does  anything  of  the 
sort.  It  U  true  that  under  sect  80  coats  were 
only  given  in  cases  other  than  those  which  were 
excepted  by  that  section.  Then  the  Judicature 
Act  1890  was  paaeed.  which  places  those 
excepted  costs,  in  my  mind,  in  the  discretion  of 
the  court  or  judge.  We  have  no  power  to  inter- 
fere with  the  discretion  of  Byrne,  J.  here,  and, 
even  if  we  had  the  power,  1  do  not  see  the  slighteet 
reason  why  we  should  do  so. 

SriBLiva,  L.J. — I  am  of  the  same  opinion.  In 
thia  case  I  assume  that  the  purchase  money  haa 
been  paid  into  oourt  by  the  London  County 
Conncii  under  clause  76  of  the  Lands  Clauses 
Consolidation  Act  1845  by  reason  of  the  wilful 
neglect  of  Sohmarr,  the  owner  and  vendor  of  the 
V^t^rty  represented  by  the  money,  to  make  ont 
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a  good  title  to  the  land.  The  qaeation  does  not 
here  arise  as  to  any  costs  payable  to  Sohmarr. 
What  haa  happened  ia  this,  that  he  having 
incumbered  the  purchase  money,  and  to  some 
extent  also  the  land,  a  petition  has  been  pre- 
sented by  one  of  those  incnmbrancers  for  pay- 
ment out  of  the  fund  which  is  now  in  court;  and 
it  is  said  that  there  is  no  jurisdiction  in  th» 
court  to  make  an  order  with  reference  to  the 
oosta  of  the  petition*  because  those  are  the 
costs  which  are  now  in  question.  Now,  Mr. 
Thompson  contended  that  such  a  case  does  not 
fall  within  seot  80  of  Uie  Lands  Clauses  Consoli- 
dation Act,  and,  not  having  heard  the  full  argu- 
ment to  the  contrary,  as  at  present  advised,  I 
agree  with  that  ailment.  Saot.  80  appliea  to 
aU  cases  of  moneya  deposited  in  the  bank  except 
where  such  moneys  have  been  so  deposit^ 
amongst  other  reasons,  "  bv  reason  of  the  wilful 
neglect  of  any  party  to  make  out  a  good  titie  to 
the  land  required,"  which  ia  this  case.  I  there- 
fore asaume  that  the  court  has  no  jurisdiction 
under  sect  80  to  make  an  order  dealing  with  the 
coats  of  tiiia  petition.  But  then  by  the  Jadio»- 
tu»  Aot  of  l&O,  s.  5,  it  is  enacted  that "  Subject 
to  the  Supreme  Court  of  Judicature  Acts,  and 
the  BoleB  of  Court  made  thereunder,  and  to  tlifr 
express  provisions  of  any  statute,  whether  passed 
braore  or  after  the  commencement  of  this  Act, 
the  coata  of  and  incident  to  sU  proceedings  in 
the  Supreme  Court,  including  the  administration 
of  estates  and  trusts,  aball  be  in  the  discre- 
tion of  the  oourt  or  judge,"  and  it  has  beui 
held  in  Se  FUher  {ubi  sup.)  that  this  section 
applies  to  the  coats  of  a  petition  presented 
under  any  of  those  old  statutes  which  contain 
no  provision  as  to  payment  of  costs,  and  with 
reference  to  which  it  had  been  held  by  & 
long  aeries  of  decisions  in  the  Court  of  Clian- 
oery  that  costs  oould  not  be  awarded  by  the 
court  to  tiie  petitifmers.  Now,  in  order  to  escap» 
from  that  demsion,  Mr.  Thompson  says  tiiat  there 
is  an  express  provision  in  the  Lands  Glanaea 
Gonsididation  Act  which  deals  witii  this  matter, 
and  he  contends  that,  upon  the  true  oonstmotion 
of  sect.  80,  it  not  only  excepts  from  the  operation 
of  that  section  the  case  which  has  occurred  here, 
but  prohibits  the  oourt  from  giving  costs  in  a 
case  like  this.  I  fail  to  see  that  that  is  so.  It 
seems  to  me  that  all  that  was  done  by  sect.  80 
was  to  abstain  from  oonferring  any  jurisdiction 
in  a  case  of  this  sort,  but  it  does  not  amount  to  a 
legislative  prohibition  that  in  no  circumstances 
are  any  coats  whatever  to  be  given.  Aa  regards 
this  particular  case,  it  does  seem  to  me  that  it 
would  occasion  very  great  hardship  indeed  if 
the  court  had  no  juriadiotion  to  deal  with 
the  coats  of  such  a  petition  as  this,  because 
it  is  obvioun,  uid  tma  was  the  view  taken 
by  the  learned  judge  in  the  court  below  as 
I  understand,  that,  owing  to  the  stato  <tf 
the  title  to  the  purchase  mon^,  it  woold 
have  been  neoessary  for  tiie  protection  of  the 
London  County  Conncii  that  those  funds  should 
come  into  court.  Now,  although  the  vendor  has- 
been  in  d^ault,  yet  there  has  been  no  default  on 
the  part  of  any  of  the  incumbrancers  that  we 
have  heard  of.  The  money  cannot  be  ^ot  oat  of 
court  witiiont  the  presentation  of  a  petition,  and 
it  does  seem  to  me  that  if  the  court  had  no  juris- 
diction to  make  an  order  with  respect  to  snoh  a 
case  as  thU  there  would  be  a  defect  in  the  antfao- 
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li^  of  the  ooart.  X  think  that  seot  5  of  tbe 
Jndieatare  Act  of  1890  wu  meant  to  apply  a 
remedy  to  such  defect,  and  that  tiiia  caw 
entuel/  within  tbe  aoope  of  it,  and  therefoie  that 
B^rne,  J.  had  jaiiedictiott  to  mahe  thie  order 
with  rrferenee  to  the  ooete,  and  we  have  no 
power  to  dispute  hie  order. 
Gocm>HASDT.  L.J.— I  uree.  I  adopt  for 
present  pnrpoee,  althon^a  it  wonid  not  be 
right  finally  to  decide  that  point,  Hr.  Thompion'B 
a^mnent  that  sect.  80  hae  no  apptioataon  to  this 
case.  Sect.  80,  of  coarse,  deals  with  much  more 
than  the  ooste  of  the  proceedings  in  ooart; 
it  ioclades  the  cost  of  the  convey anoe,  the  costs 
of  the  purchase,  and  refers  to  a  namber  of  other 
things  oeyond  and  outside  altogether  tbe  costs  of 
the  proceiediogs  in  court.  I  assume  that  be  is 
riffht,  and  that  the  Ixmdon  Oounty  Council  is 
sot  liable  to  pay  anything  under  and  by  virtue  of 
Beet  60.  But  still,  is  there  or  is  ^ere  not  any 
aptma  provision  which  prevents  the  court  from 
possessing  the  ^aexetaon  whidi  is  in  torms  Kiven 
to  itl^aeotSof  theJndioaiareAotof  1890P  I 
tUnhnot.  I  think  Uiat  the  bngoage  of  the  Court 
o(  Appeal  in  Be  FUhtr  (vbi  sup.)  clearly  shows 
that  m  a  case  like  this,  whioh  is  outside  sect.  80, 
»  kypotketi  the  court,  although  it  could  not  give 
the  costs  oi  the  reinvestment  in  land,  has  full 
power  to  give  the  costs  of  any  proceedings  in 
court,  and  the  only  order  as  to  costs  which 
Byice,  J.  has  made  ia  as  to  tiie  coats  of  the  pro- 
ceedings in  court,  and  he  does  not  profess  to  have 
givea  any  other.  I  think,  even  if  we  had  power 
to  interfere  with  his  discretion,  I  should  not  feel 
dispowd  t=  do  it.  The  appeal  must  therefore  be 
£smissed. 

Solicitors:  W.  A.  Blaxland,  Solicitor  to  the 
London  Connty  Council;  Sttleman  and  NeaU; 
Q.Coiae;  WaUer  Thompaon. 


HIGH  COURT  OF  JUSTICE, 

CHANCERY  DIVISION. 
Wednesday,  Nov,  27,  1901. 
(Before  Btbns,  J.) 

Jte  CoHxn's  Exscittobs  asd  Loitooh  Ooohtt 

Goimcnh  (a) 
Fflidor  andpwrcka»er-~WiU~~-Beal  Mtate— Special 

exeatiort —  QenercU  exeeutor$ — Land  Tranter 

AjA  1897  (60  A  61  Ftct.  o.  65), «.  1. 2,  lub^.  2 ; 

s.  21^  nh-e.  2. 
A,Ch%laM  will  appoinUd  eeriain  eueeuion  a$  io 

hie  property  m  AuetraUa  and  certain  general 

■  eaweufors  of  kie  wHL    The  eaectUort  entered 

■  into  a  emUraet  for  tte  sale  to  <&e  Xondm 
CoHRfy  CotmeU  ejf  certain  freeluAd  property  in 
London. 

It  too*  condended  by  tke  London  County  Council 
ikat  under  teete.  1  and  2  (2)  of  the  Land  Trane- 
fer  Act  1897  (60  &  61  Vict,  c.  65)  it  loae  not 
evMetemt  thai  the  general  meetttor$  alone  should 
join  in  the  sale,  and  that  they  oould  not  make 
a  good  tide  to  the  property. 

Bdd,  that  a  good  Hite  could  be  made  hy  the  general 
exeeuiore  alone, 

(•)Bapottid  bj  n.  H.  CniaTEKS  H\CPastK)K,  Biq., 
BirrIatar-«t>L»«. 


[Obah.  Dit. 


All  tbe  material  ciroumstanoes  an  stated  in  the 
judgment  of  Byrse,  J. 

Frederic  Thompeon  for  tbe  London  County 
Conoml.— :A  good  title  cannot  be  made  under 
sects.  1  and  2,  sub-sect  2,  erf  the  Land  Transfer 
Act  1897  by  the  general  ezaoutora  ahne;  tbe 
apeciat  executors  must  ooncnr  in  the  sale.  He 
cited 

Bom  v.  BartUit,  Cro.  Ctr.  298 1 

In  th*  OoodB  t4  a.  T.  Ftird,  16  L.  T.  Bap.  74/6;  L. 

Bep.  1  P.  ft  U.  449 ; 
Jn  tht  QoodM  of  Harrie,  22  L.  T.  Bep.  680 ;  L. 

Bflp.2P.AM.  83; 
Be  Parier'e  Trmtt,  70  L.  T.  Bep.  165 ;  (1894)  1  Ch. 

707; 

Re  PawUy  and  London  and  Provincial  Banfc 
Limittd,  81  L.  T.  Bep.  507 ;  (1900)  1  Ch.  58. 

Vaughan  Hawhine  for  the  vendors. — Tbe  general 
executors  can  make  a  good  title  without  the  special 
executors.   He  cited 

Sifiabitnis  on  Tflstsmsnts,  psxt  4,  a.  18. 
[Btbne,  J.  referred  to  In  the  Ooode  of  Murray,:^ 
a896)  P.  65.] 

F.  Thompeon  replied. 

Btbne,  J. — In  this  case  a  questitm  is  raised  a» . 
to  tbe  proper  coDstruction  to  be  put  upon  specific 
sections  of  the  Land  Transfer  Act  1897.  The 
circumstances  are  shortly  as  follows :  Mr.  Abra- 
ham Cohen,  who  describes  himself  as  "  of  Sydney, 
New  South  Wales,  temporarily  residing  in  Lon- 
don," made  his  will,  dated  the  11th  July  1900. 
and  thereby  appointed  his  sons-in-law  David, 
Nathan,  and  Edward  L.  Samuel  executors  of  hia 
will  as  to  property  and  premises  theronbefore 
fpven  to  them  (which  property  and  premises  wero 
in  Australia),  and  his  sons  Samuel  Baniett 
Cohen  and  Nathan  M.  Cohan  and  L,  H.  Nathan, 
general  executors  of  that  liis  will.  The  will  wa&. 
duly  proved  by  the  general  exeoaton  in  July  1901. 
The  general  exeoators  of  the  wiU  have  entered, 
into  a  contract  in  writing,  dated  the  8th  July 
1901.  to  sell  the  fee  simple  of  certain  premises  at 
Hackney,  forming  part  of  the  testator  s  estate,  to 
tbe  London  County  Council ;  and  a  vendor  and 
and  purchaser  summons  has  been  taken  out  for- 
the  pnrpose  of  obt<uning  a  decision,  aa  between, 
vendor  and  purchaser,  whether  or  not  the  Austra- 
lian executors  are  necessarily  parties,  jointly  with 
the  general  executors  of  the  will,  to  the  convey-., 
ance  of  this  real  estate.   Now,  it  is  clear  that  the 
Australian  executors  are  not  entitled  to  property 
in  this  country.   Uoreover.  it  is  competent  for  a. 
testator  to  appoint  executors  for  different  portions 
of  his  property.  He  may  appoint  executors  for- 
properties  situate  in  diftteent  oonnties  in  England,. 
He  may  appoint  exeoators     Tarions  portions  of 
hts  assets  in  different  parta  of  the  world.  That,  [ 
think,  is  clearly  established  by  tiie  authorities, 
tbat  have  been  cited  to  me  in  this  case.  Thfr 
testator  did  that  which  was  lawful.  He  appointed 
Australian  exeoators  in  respect  of  his  Australian 
assets,  and  he  i^pointed  general  executors  in 
respect  of  his  assets  in  England,  who  would  be 
entitled  to  his  property  here.   But  t  is  sud  that, 
reading  the  provision  of  the  Iknd  Transfer  Act  of 
1897  together  with  the  preamble,  the  Act  must 
he  read  aa  if  It  bad  the  operation  of  vesting  tbe  real 
estate  situate  in  England  in  the  EugUsh  executors 
and  the  colonial  executors  jointiy,  and  ther^ore 
that  a  good  tltJe  cannot  be  made  unless  they  all 
join.  Now,  the  Act  commences  mtb  a  preamble~: 
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"  Whereas  it  is  expedieat  to  establiah  a  real 
representative  and  to  amend  the  Land  Transfer 
Ajct  1875  " ;  and  the  1st  section  provides  that 
"  where  real  estate  is  rested  in  any  person 
vithonli  a  ri^hb  in  any  other  person  to  take 
snrnTorship  it  shall,  on  his  death,  notwith* 
^■ading  any  testamentary  dispc^tion,  derolve  to 
and  become  vested  in  his  personal  representatives 
or  representative  from  time  to  time  as  if  it  were 
a  chattel  real  vesting  in  them  or  him."  And 
sect.  24,  sub-sect  2,  enacts  that  "  in  this  Act  the 
expression  'personal  representative'  means  an 
executor  or  administrator ; "  bo  that,  taking  tbose 
words  and  putting  them  into  the  Ist  section,  it 
reads.  "  shall  devolve  to  and  be  vested  in  his 
execntors  or  administrators."  Sect.  2,  sub-sect.  2, 
provides  that  "all  enactments  and  rules  of  law 
relating  to  the  effect  of  probate  or  letters  of 
administration  as  respects  chattels  real,  and 
as  respects  the  dealings  with  chattels  real 
before  probate  or  administration,  and  as 
respects  the  payment  of  costs  of  adcninistratlon 
and  other  matters  in  relation  to  the  adminis* 
tration  of  personal  estate,  and  the  powers,  rights, 
duties,  an^  liabilities  of  personal  representatives 
in  respect  of  personal  estate,  shall  apply  to  real 
estate  BO  far  as  the  same  axe  applicable,  aa  if  that 
real  estate  were  a  chattel  real  vesting  in  them  or 
him;  save  that  it  shall  not  be.la«R£al  for  some 
-or  one  only  of  several  joint  personal  represen- 
tatives, without  the  authority  of  the  coarfc,  to  sell 
or  transfer  real  estate."  Now,  the  real  point  is 
whether  the  words  "  become  vested  in  his  personal 
representatives  or  representative  from  time  to 
time  "  are  so  large  as  to  force  me  to  hold  that  it 
vests  in  persons  named  as  foreign  executors  in 
respect  of  foreign  assets  jointly  with  those  named 
in  respect  of  assets  in  England.  First  of  all, 
what  is  the  meaning  of  '*real  representative"  in 
the  preamble,  and  what  is  the -object  of  the  1st 
aeotionP  .It  dearly  is  that  there  shall  be  in 
respeot  of  lands  coming  within  the  provision  of 
the  Act  a  lepresentative  of  the  deceased,  who 
shall  have,  with  the  slight  excepti<ni  referred  to 
in  the  section  I  have  jnst  read,  the  same  powers 
in  reipeot  of  real  estate  as  he  has  already  in 
re^ct  of  personal  estate.  I  say  "  as  he  has," 
-because  the  true  object  of  this  Act  is  to  appoint 
those  lersons  already  having  or  entitled  to  have 
control  over  personal  estate  to  have  and  be 
entitled  to  control  over  the  real  estate.  I  think 
it  is  not  an  unfair  test  to  apply,  in  order  to  dis- 
cover the  true  meaning  of  this  sub-section,  to  ask 
oneself  what  chattels  real  have  vested  in  the 
colonial  executors  jointly  with  the  English 
exeoators.  -  The  answer  to  that  question  is, 
dearly,  none.  Would  it  not  be  going  against  the 
true  meaning  of  the  section  to  hold  that  real 
estate  was  to  vest  in  persons  not  entitled  to  pro- 
bate in  England  and  not  entitled  to  chattels  t«al  P 
I  think  it  wonld.  I  do  not  think  it  is  the  true 
meaning  of  the  section ;  but  that,  when  it 
speaks  of  "  personal  representatives  or  repre- 
sentative from  time  to  time  as  if  it  were  a 
chattel  real  vesting  in  them  or  him,"  it  means 
those  persona  in  whom  as  personal  representa- 
tives or  representative  chattels  real  (if  the  testator 
has  any)  vest  I  think,  therefore,  that  a  good 
title  can  be  shown  without  joining  the  colonial 
execnlors. 

Solidtors :  TT.  A.  Blaxlani ;  Edwards  and 
Gohen. 
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Nov.  28  and  Dee.  2,  1901. 

(Before  Btsne,  J.) 
Jones  i*.  Ga.bdineb.  (a) 
Vendor  and  puTchcuer — Contract  for  sale  of  real 
estate — Delay  in  eompUtiDn — Default  of  vendor 
~~8p»cifU  per/ormaiMW — Damaget — Interett  on 
unpaid  pwrehate  money. 
By  an  agreement  of  the  2Ut  Sept.  1900,  G.  agreed 
to  eeU  to  J.  certain  real  eetate  at  P.,  the  sale  to 
he  completed  on  the  22ad  Oct.  1900.    The  tale 
was  not  ir.  fact  completed  until  the  1st  April 
1901. 

This  action  iras  commenced  on  the  Mh  March  1901 
for  specific  performance  of  the  agreement  foi  aale 
and  for  damage)  in  connection  with  the  delay  in 
completion  which  had  been  caused  by  reason  of 
Q.'a  failure  to  take  reasonable  pains  to  perform 
his  contract  and  not  from  any  defeet  of  title. 

Held,  that,  a  considerable  part  of  the  delay  having 
arisen  from  the  default  of  the  vendor  in  doing 
what  he  reasonably  could  have  done  to  faJfil  the 
contract,  the  plaintiffs  were  entitled,  in  addition 
to  specific  performance,  to  reasonable  damages, 
having  regard  to  the  measure  as  laid  down  in 
Jaques  V.  Kiilar  (37  L.  T.  Bep.  151 ;  6  Ch. 
Div.  153)  and  followed  in  Royal  Bristol  Per- 
manent Buili^Dg  Society  v.  Bomash  (57  L.  T. 
Bep.  179  J  35  Oft.  Div.  390),  for  the  delay  and  for 
not  having  had  vacant  possession. 

Engell  V.  Fitch  (18  L.  T.  Bep.  318 ;  L.  Bep.  4 
Q.  B.  659)  and  Bain  v.  FothergiU  (31  L.  T. 
Hep.  387 ;  L.  Bep.  7  E.  &  I.  App.  158)  referred 
to. 

By  an  agreement  of  the  21«t  Sept.  1900,  the 
defendant  bad  agreed  to  sell  to  the  plaintiffs  for 
6202)  two  plots  of  freehold  land  at  Peppard 
Common,  in  the  county  of  Oxford,  described  as 
lots  22 -and  23  in  certain  printed  particulars  and 
conditions  of  eale  whiob  had  been  prepared 
for  a  sale  by  pnblic  auction,  as  bdng  sold  with 
possession*  and  aa  being  delightfully  situated  for 
the  erection  of  country  houses. 

The  time  fixed  by  the  agreement  for  comple* 
tion  was  the  22nd  Oct.  1900,  and  a  deposit  of  501. 
had  been  paid  on  signing  the  contract. 

Condition  3  of  the  printed  conditions  of  sale, 
which  were  embodied  in  this  contract,  provided 
that  if  from  any  cause  whatever  the  completion  of 
the  purchase  was  delayed  beyond  the  date  men- 
tioned, "the  purchaser  in  defaalt"  should  pay 
interest  on  the  remainder  of  his  purchase  money 
at  the  rate  therein  specified  until  completion. 

Owing  to  delay  in  delivery  of  the  abstract  of 
title,  and  a  long  correspondence  as  to  an  equitable 
charge  affecting  the  property,  and  further  corre- 
spondence as  to  the  form  of  the  conveyance,  it  was 
not  agreed  to  till  the  Ist  Feb.  1901.  Afterfnrther 
delay,  the  writ  was  issued  in  this  action  for 
specific  performance  of  the  agreement  and  upon 
an  order  made,  on  a  snmmoDS  for  directiona,  the 
purchase  was  finally  completed,  the  plaintifEs 

Saying  the  balance  of  the  purchase  money  to  the 
efendant,  and  a  further  sum  of  101.  Sc.  4d. 
(under  protest  and  without  prejudice  to  the  righta 
of  the  plaintiffs  as  purchasers)  for  intarestokdmed 
under  condition  3. 

The  plaintiffs  alleged  that,  owing  to  the  delay 
in  the  completion  of  the  contract,  uiey  had  been 

(«)  B«port«d  liy  H.  U.  Csabters  Hicphikaov.  Ei^-. 
I  Burliter-ftt-Lair. 
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aoable  to  let  hooaes  erected  or  to  be  erected  upon 
the  propertj.  and  had  tliDB  lost  a  jear'a  rent. 
Vhey  claimed  in  all  65r.  damages,  together  with  a 
return  of  the  amount  paid  (under  protest)  for 
intaroBt  on  the  balance  of  the  porohase  money. 

EuHace  Smith  for  the  plaintifTs. — We  are 
entitled  to  damages  for  the  loss  caused'  bj  the 
defatdut'i  delay : 

JofuOT  T.  U^Utr,  37  L.  T.  B«p.  151 :  f!  Ch.  Dir. 

153; 

Boyol    Bmfol    Permanent   BuHdin^   Society  v. 
Bomtuh,  57  L.  T.  Bep.  179  ;  35  Ch.  Div.  390. 

We  are  not  liable  to  pay  interest-on  the  unpaid 
balance  of  the  purchase  money,  as  the  delay  was 
caused  by  the  vendor,  and  the  purchaser  was  not 
in  default  within  the  terms  of  condition  3. 

LyttelUm  Chubb  for  the  vendor. — The  purchaser 
cannot  veoorer  damages  from  the  rendor  for  the 
loss  of  his  barfrwn.  but  can  only  reoover  the  actual 
ezpencea  to  which  he  has  been  put : 

Bain  t.  FothergOl^  31  1.  T.  Bep.  387 ;  L.  Bcp.  7 

E.  A.  I.  App.  158 ; 
Moioe  T.  Lmdon  School  £«anZ,  57  L.  T.  Bep.  182  ; 

36  Ch.  DiT.  619. 

The  vendor  is  entitled  to  interest  under  the  con- 
dition, which  provides  that  **if  from  any  cause 
whatever"  the  purofaose  is  noi  eoikpletMt interest 
is  payable.  The  delay  hoe  was  eaosed  bj  the 
itate  of  the  title : 

Shtrvrin  r.  Bhalctpera,  5  D.  ST.  A  G.  517. 

EmtacB  Smith  repUed.  ^ur.  adv.  vtdl 

Dee.  2. — ^Btene,  J.  stated  the  material  portions 
of  the  contract,  and  continued :  The  first  qnestaon 
I  have  to  decide  arises  upon  the  terms  of  condl- 
t'Km  3,  under  which  the  vendor  claims  interest  on 
the  balance  of  the  purchase  money  from  the  date 
fixed  for  oompletion,  the  22nd  Oct.  1900,  to  the 
actual  date  of  completion,  the  1st  April  1901. 
That  condition  contains  the  phrase  "the  pur- 
ehiaer  in  de&.ult"  ia  to  pay  interest,  and  with 
nfenoiee  to  the  meaaing  of  tlua  qnalifioation  I 
findin  JDenmuw  t.  HendmrBon  (LDeGA  Sm.  689) 
—a  case  for  wnioh  I  am  indebted,  and  not  for  the 
first  time,  to  Hr.  Webater^s  vet^  ns^ul  book  on 
Conditions  of  Sale — ^it  was  decided  that  a  pur- 
ehuer  eonld  not  be  compelled  to  pay  interest  on 
his  puTchase  mone^  where  the  condition  as  to 
interaat  for  delay  in  oompletiug  was  "  the  pur- 
chaser  making  default,"  and  the  delay  was  due  to 
the  state  of  tbe  vendoi'*B  title.  I  am,  therefore,  of 
opinion  that  the  plaintiffs,  the  purchasers  in  this 
cue,  were  not  in  default  witbm  the  meaning  of 
this  condition,  and  that  tbe  amount  paid  by  them, 
vithont  prejudice,  for  interest  on  the  balance  of 
purchase  money  most  be  returned.  The  next 
qoeatioB  is  whether  or  not  damages  can  be 
Teoovered  for  delay  in  completing  a  contract  for 
ale  of  ml  estate,  where  the  delay  has  been 
craasd  1^  default  of  the  vendor.'uot  in  conse- 
IQOue  ol  want  of,  or  defect  in,  titles  or  in  con- 
Kqumce  of  ecmveyandng  difficulties,  but  by 
naaon  of  the  vendor  not  having,  cared,  or 
troabled,  or  taken  reasonaUe  |nins  to  perform  his 
WHitract.  There  is  no  question  in  the  present 
Cue  of  want  of  good  faith,  as  evinced  by  any 
dedie  to  repudiate  the  contract,  or  of  fraud ;  but, 
^*iog  caiefally  considered  all  the  proceedings 
aad  the  correspondence  and.  tiia  evidenoe,  I  am  of 
o^Boou  ^ai  a  verj  considerable  pait  of  the  delay 
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which  has  occurred  in  carrying  out  the  contract 
(after  making  full  allowanoe  for  tbe  time  which 
may  fairly  be  considered  to  have  been  due  to  diffi- 
culties in  making  out  title,  and  to  a  controversy  as 
to  tbe  form  of  the  oonveyanoe)  has  arisen  entir^y 
from  the  default  of  the  Tendor--def anlt,  that  is,  in 
doing  what  he  oonld  reasmublr  and  fairly  have 
done  had  he  been  duly  careful  to  fulfil  his  «». 
tnet.  So  for  as  the  materials  befran  me  enable 
me  to  jni)gei  the  oontraot  might  certainly  have 
been  carried  out,  making  a  liMral  allowance  for 
dela^  in  consequence  of  the  difficulties  and  dis- 
cnssions  I  have  referred  to,  three  months  earlier 
than  the  actual  date  of  oompletion.   The  case  of 
Bain  v.  FothergUl  (ubi  tup.)  established  what  is- 
now  familiar  ,  law — namely,  that  a  vendor  of  real' 
estate,  acting  in  good  faith,  is  not  liable  to  the 
purchaser  in  damages  for  loss  of  bai-gain,  where 
he  is  unable  to  perform  his  oontraot  owiog  to- 
defect  of  title.   He  can  reoover  tbe  expenses  he 
has  been  put  to  in  investigatini;  title,  and  what  I 
may  call  proper  conveyancing   expenses,  but 
noticing  more.   I  see  no  reason  to  doubt  tiiat  a 
eimilar  rule  ought  to  be  applied  where  delay  has 
taken  place  for  a  similar  reason.   On  the  other 
hand.  Engeli  v.  Filch  (18  L.  T.  Bep.  318;  L.  Bep. 
4  Q.  B.  658),  which  was  oonudered  in  BfUn  v. 
Fothergill  (ubi  sup.),  so  far  as  it  determines  that 
where  the  breach  of  contract  arises,  not  ftom 
inability  to  make  a  good  title,  but  from  refaaal  to 
take  neeessaiy  steps  to  give  the  purohaser  poe- 
session  parsnant  to  the  contract,  further  damages, 
may  be  recovered,  appears  to  remain  good  law. 
Jaquet  v.  Millar  {ubi  sup.)  is  a  distinct  anthoritj 
for  giving- damages  agunst  a  vendor,  in  addition 
to  specific  performance,  in  respect  of  delay  caused 
by  wilful  refusal  to  carry  out  a  contract,  and  for 
the  measure  to  be  applied  in  ascertaining  the- 
damages — namely,  such  damages  as  may  reason- 
ably be  said  to  have  natural^  arisen  from  the 
delay,  or  which  may  reasonably  he  supposed  to 
have  been  in  the  contemplation  of  the  parties  as 
likely  to  arise  from  the  partial  breach  of  contract. 
This  oase  was  followed  in  Boyol  Bristol  Per. 
maneni  Building  Society  v.  Boma$h  (uM  sup.), 
I  think  that  the  plaintiffs  were  jnatified  in  Ining. 
ing  this  action.  I  think  they  are  entitied  to  a 
return  of  the  interest  paid  witbout  prejn^ce,  the 
defendanb  taking  wbat  he  can  get  from  tbe 
tenant  for  the  period  between  the  named  and  the 
actual  date  of  completion,  there  being,  accorcUng 
to  the  statement  made  by  his  eounsel,  some  ar- 
rangement as  to  this.   I  think  that  the  plaintiffs 
are  also  entitled  to  reaeouable  damages,  having 
rei^d  to  the  measure      laid  down  in  Jaquet  v. 
Millar  (ubi  tup.),  for  the  delay,  and  for  not  having 
vacant  possession.   I  bear  in  mind  that  one  of 
the  lots  was  sold  as  for  a  building  site,  that  both 
were  sold  as  with  possession,  and  that  the  pur. 
chasers  intended  to  onild  and  have  been  delayed 
in  tiieir  work  by  the  defendant's  default.  On  the 
oUier  hand,  I  have  had  regard  to  the  fact  that 
some  of  the  claims  in  tile  plaintiffs'  partionlars 
are  untenable  and  some  ezu^;eratad,  while  tiie 
evidence  ia  loose  and  nnsatis&oto^,  aiid  I  award 
251.  hy  way  of  damages.    The  ofefendant  must 
pay  the  costs  of  the  acticm. 

Solicitors :  ffempaons ;  By  field  and  San. 
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Se  WILUA.X  AldAH'8  SiTTLBKlHT. 
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/Hly  25,  Nov.  20.  1901,  and  Jan.  15,  1902. 

(Before  Btbne,  J.) 
Be  WiLLiAU  Aldam'8  Settlement,  (a) 
Settled    estate  —  Tenant  for    life  —  Power  of 
Leasing — Mining  lease  —  Settled  Land  Act 
1882(45  £  46  Viet.  e.  38),  sir.  2,  sub-seet.  10  (iv.) ; 
6,  7, 8vb-seot.  2 :  9,  sub-sect.  1  (tt.) ;  17,  aub-aeet.  1 
—Settled  Land  Act  1884  (47  &  48  Vict.  e.  18),  s.  4. 
A  tenant  for  life  token  granting  mining  leases 
under  the  statutoin/  powers  of  leasing  under  the 
Settled  Land  Acts  is  not  entitled  to  grant  a  lease 
■unth  a  varying  minimum  rent  by  takieh,  if 
ritiaig,  the  increase  of  the  rent  i$  not  so  reaerved 
Mio  he  egucd  (or  in  the  simple  ease  of  tenant 
for  {^e  and  remaindermen  absahtiely  entitled 
«p(m  his  death  so  as  to  increase)  after  the 
determination  of  his  lifeiniersst,  or,  by  which,  if 
diminishing,  vshat  is  truly  fine   cannot  be 
separated  from  what  is  truly  rent,  and  dealt  with 
accordingly  as  capital  money,  even  assuming 
ihat  the  rent  proposed  is  the  best  rent  that  can 
reasonably  be  obtained,  regard  bein^  had  to  any 
fine  taken ;  nor,  further,  can  he  insert  in  the 
lease  powers  for  the  cesser  of  the  minimum  rent, 
and  wayUavefor  foreign  coal  to  continue  after 
such  cesser  at  a  nominal  rent. 
Uhseb  the  will  of  William  Aldam,  dated  the  18th 
Dec.  1884,  an  estate  at  Wickersley,  in  the  ootmtj 
of  York,  stood  limited  to  the  use  of  William 
W"riatht  Warde   Aldam'  for  life,  without  im- 
•peachnient  of  waste,  with  remainder  to  the  use  of 
such  one  or  more  of  his  sons  or  daughters  for 
such  estate  or  estates  in  tail  or  any  lesser  estate 
-or  estates  as  he  should  hy  will  or  codicil  appoint; 
■and  in  default  of  such  appointment  to  the  use  of 
aai  infant  tenant  for  Mb  in  remainder  withonfc 
Impeachment  of  waste,  with  remainder  over. 
^Uliam  W.  W.  Aldam  and  one  Ford  were  the 
"tnutees  for  the  porposes  of  the  Settled  Luid 
Acts. 

William  W.  W,  Aldam  had  entered  into  an 
aereement,_  dated  the  13th  Feb.  1900,  with  the 
Italton  Main  GoUeriea  Limited,  wherebj  he  had 
«^freed,  as  tenant  for  life  under  the  settlement, 
to  lease  the  Bamslej  thick  seam  of  coal  under 
the  settled  estate  for  a  term  of  sixty  years  from 
the  Ist  Jan.  1898. 

The  following  were  the  material  clauses  of  this 
jigreement : 

8.  The  n^alty  or  acrasga  raob  ihall  Im  at  the  rate 
4>t  801.  per  foot  per  ure,  bat  doe  allowances  shall  be 
made  for  b»d,  faolt;,  or  unirorkable  ooal,  or  ooal  so 
thin  or  so  out  off  bj  fults  <rf  iuoh  magnitnde  that  it 
cannot  be  worked  withoot  losf .  The  lessees  ihsll  also 
^Sij  a  simQar  roTsl^  rent  for  sU  eoal  and  daiA  otlur 
than  the  Bamsh^  ti>Uk  seam  got  In  the  drittinr  and 
sold  off. 

4.  The  minimam  or  oertain  rent  ie  to  be  :  For  the 
first  year,  nH  ;  for  the  seoond  year,  2«.  M.  per  acre ; 
lor  thethlrd  year,  &8.  per  aore ;  for  the  fonrthysar,  10s. 
per  acre  ;  and  for  the  fifth  year  and  eaeh  snooieding 
year,  II.  per  acre.  The  miiJmBm  rant  shall  begin  to 
bapaidasfrom  Janaary  1, 1899.   .    .  . 

6.  Undergettiog  may  be  made  up  at  any  time  daring 
Uw  term. 

7.  When  all  aaleable  ooal  exoept  aaoh  parte  (if  any) 
as  are  not  to  be  worked  or  paid  for  ehall  hare  been 
worked  or  paid  for,  a  nominal  rent  of  I0«.  shall  be  paid 
for  the  remainder  of  the  term,  hi  vnbetitotios  for  the 
royal^  and  minimam  rents. 

(a)  BopertaA  by  H.  H.  Obaktibs  Hicpbib*dv,  Eiq., 
Ilarrtater-«t-i4aw. 


9.  No  wayleare  rent  Is  to  be  paid  for  any  otter  put 
of  tbe  Barnaley  thiak  eeam  of  ooal  nnder  any  othn  taad 
in  the  pariah  ot  Wiokeraley. 

13.  The  leaeeee  are  to  oonimenoe  working  the  ooal 
with  all  reaaonabte  diligeooe,  and  bring  to  the  aozfaoe  as 
maoh  ooal  at  oan  nasonaUy  bs  got  with  proper 
diligenae. 

This  was  an  aj^Uoation  l;>y  the  tenant  for  life 
raising  the  Tarioos  qnestaons  as  to  his  statutoiy 
power  of  leasing,  which  are  folly  stated  in  tiw 
jndgmmt  of  Byrne  J. 

J.  Dixon  for  the  tenant  for  life. 
L.  8.  Bristowe  for  the  trustees  and  infant 
remainderman.  Cur.  adv.vuU. 

Nov.  20.— Btbni,  J.  (after  stating  the  agree- 
ment ot  Feb.  1900,  as  above,  o(»tinued The 
first  qoestiou  raised  1^  the  summons  is  whether 
or  not  the  tenant  for  life  has  power,  under  the 
provisions  of  ^e  Settled  Land  Aof  s,  to  grsut  a 
mining  lease  as  proposed  for  sixty  years,  r^ 
serTioe  a  minimum  yearly  rent  not  commencing 
nnfil  the  seoond  year  of  the  term,  and  increasing 
year  by  yetft  until  the  fifth  year  of  the  term.  A 
mining  lease  may  be  granted  for  sixtj  yean, 
under  sect  6  of  the  Act  of  1882.  By  sect,  7. 
sub-sect.  (2),  eveiy  lease  shall  reserre  the  best 
rent  that  oan  reasonably  be  obtained,  regard  being 
had  to  any  fine  taken  and  to  any  money  laid  out 
or  to  be  laid  out  for  the  benefit  oE  the  settled 
land,  and  gmerally  to  tbe  circamstanoes  of  the 
case.  Seot.  9,  sub-sect.  (1)  (ii.),  cleariy  authorises 
the  reserration  of  a  fixed  or  minimum  rent,  but 
there  is  no  proTiaion  in  terms  authorising  a 
vaiying  minimum  rant.  Under  the  Setued 
Estates  Act  1877  there  ia  a  provi^on  for  the 
reserralion  of  the  best  rent  or  reeerration  in  the 
nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half- 

Crlr  or  oftener  withoat  taking  any  fine  or  other 
eht  in  the  natare  of  a  fine,  provided  always 
that  in  the  case  ot  (amongst  others)  a  mining 
lease  a  peppercorn  rent  or  any  smaller  rent  than  . 
the  rent  to  be  ultimately  made  payable  may,  if 
the  court  shall  think  fit  so  to  direct,  be  made 
payable  duiing  all  or  any  part  of  the  first  five 
years  of  the  term  of  the  lease.  TSo  similar  pro- 
vision is  contained  in  the  Settled  Land  Acts,  so 
far  as  regards  mining  leases,  and  apart  from- 
sect.  10  of  the  Act  of  1882,  giving  the  court  power 
to  sanction  leases  on  special  te^s,  the  question 
turns  upon  tJba  meaning  of  sect  9,  having  regard 
espeoiaUy  to  the  proviuans  of  sect.  7  and  to 
sect.  4  <A  the  Settled  Land  Aot  1884,  which  pro- 
▼ides  tiiat  a  fine  reouTed  <m  the  grant  ot  a  lease 
nncUr  any  power  conferred  by  the  Act  ot  1882  is 
to  be  deemed  capital  money  arising  nnder  tbafc 
Act.  Now,  although  there  are  no  words  expresa^ 
authorising  a  varying  fixed  or  F>iiii*wfinr^  natt 
there  are  no  wordu  negatiring  tiw  reserration  <xf 
such  a  rent,  and  an  unreported  case  before 
Stirling,  L.J.  (when  Stirling,  J.)  of  Be  Lowther** 
Settled  Estate,  referred  to  in  SlaoSwinney  on  Mines 
and  Minerals,  at  p.  178,  is  relied  on  as  justifying 
it.  I  have  .been  furnished  with  a  copy  of  the 
summons,  affidavit  in  soppor^  and  order  made  in 
Re  Lowther  (u&i  sup.),  and  it  appears  that  the 
order  contains,  first,  a  declaration  following^  the 
terms  of  the  amended  summons  to  the  following 
efEect :  "  This  court  doth  declare  that  Sir  Gharlea 
Hugh  Lowther,  the  tenant  for  life  under'  the 
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a]x>n-inenti(nied  wttleiiwnll,  hu  power  to  mat  a 
lease  to  B<dokow,  Tanghan,  and  Go.  lamited  of 
the  inmetone  and  iron  ore  witiiin  and  nnder  the 
lands  fonning  part  of  the  abore>menfaoned  estate 
for  a  term  of  sixty  years  from  the  Ist  day  of 
Jannaxy  1892,  at  a  certain  yearly  rent,  until  the 
Irt  day  of  July  1900,  of  60001.,  and  after  that 
aay  at  the  yearly  rents  of  60001.,  5000Z.,  40001., 
SOuOZ.,  2000Z.,  and  lOOOI.,  according  to  the  quantity 
for  the  time  being  remaining  nngotten  under  the 
demise  to  be  thereby  made."  Then  follows  a 
declaration  in  reply  to  pars.  2  and  3  of  the 
amended  summons :  "  And  this  court  doth  declare 
that  in  every  year  during  the  life  of  the  said  Sir 
0.  H.  Lowther  there  ought  to  be  set  aside  as 
«a{Htal  money  arising  under  the  above- men- 
iitnied  Aote  one-fourth  part  of  t^e  certain  yearly 
rant  and  royaltiea  for  the  time  being  payable 
•ndar  the  eud  lease,  and  that  in  erery  year 
dnxini^  the  life  of  the  said  Sir  0.  H.  liOwther 
in  whioh  the  workings' under  tlie  said  lease  shall 
be  or  exceed  those  thereby  authorised  in  satis- 
faction of  the  oerUin  yearly  rent  for  the  time 
being  payable  tberennder,  the  said  Sir  G.  H. 
Lowther  is  entitled  to  reoave  for  his'  own  benefit 
the  residue  (after  setting  aside  one-fourth  part 
thereof  as  aforesaid)  of  the  said  certain  yearly  rent, 
and  also  of  the  royalties  payable  thereunder  in 
respect  of  such  excess  workings,  if  any.  And  that 
in  every  year  during  the  life  of  the  said  Sir  0.  H. 
Lowther  in.  which  the  workings  under  the  said 
lease  shall  be  less  than  tfaoae  thereby  authorised 
in  satisfoction  of  the  certain  yeariy  rent  for  the 
time  bung  pa^ble  thereunder,  bat  woold  at  the 
tales  thereby  prescribed  amount  to  ae  exoeed  lOOOI. 
in  value,  the  said  Sir  O.  H.  Lowther  is  entitled  to 
reorive  for  his  own  benefit  the  rei^ne  (after  set- 
amde  soch  one>fonrth  part  tiiereof  as  afore- 
of  BO  mncb  of  the  saia  oertain  yearly  rent  as 
«t  the  said  rates  would  be  equivalent  to  such 
vorkii^  and  that  the  remainder  of  the  said 
««tain  yearly  rent  in  the  earn*  year  ought  to  be 
set  aside  as  capital  money  arising  under  the  said 
Acts.  And  that  in  eveiy  year  daring  the  life  of 
the  said  Sir  G.  H.  Lowther  in  which  tbe  workings 
nnder  the  said  lease  shall  be  less  than  those 
tiieraby  authorised  in  satisfaction  of  the  certain 
yearly  rent  for  the  time  being  payable  thereunder, 
and  would  also  at -the  said  rates  be  less  than 
lOOOl.  in  value,  the  said  Sir  C.  H.  Lowther  is 
«itaUed  to  reo^ve  for  his  own  benefit  the  residue 
(after  setUng  aside  such  one-fourth  part  thereof 
ss  aloreeud)  of  the  sum  of  lOOOZ.  oat  of  or  by 
Btesna  of  the  said  owtain  yearly  rent,  and  that 
tba  renuunder,  if  any,  of  tile  said  oertain  yearly 
rant  in  tlte  same  year  ought  to  be  set  aside  as 
ouital  money  arising  under  the  said  Acts."  I 
tlmik  that  the  eftect  of  this  decision  is  that  the 
fact  tiiat  a  varying  minimum  rent  is  reserved 
does  not  invidi&te  the  lease,  if  it  can  be  ascer- 
tsined  how  much  of  such  rent  is  in  the  nature  of, 
4nd  properly  capable  of  being  treated  as,  fine,  bat 
that  so  much  as  ought  to  be  considered  fine  must 
be  dealt  with  as  capital  money  arising  nnder  the 
Act,  and  the  way  this  is  worked  out  in  Re  Lowther 
iiAi  rap.)  appears  to  be  by  treating  so  much  of 
'the  varjing  fixed  rent  as  exceeds  the  lowest 
.amount  of  such  rent  as  fine,  and,  therefore, 
capital  money;  no  question  arising  where  the 
i|^alty  is  in  excess  of  the  fixed  rent  for  the  time 
As  X  nnderstand  it,  the  toiant  for  life  is 
cnttued  to  raoesve  what  he  would  have  received 
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had  a  uniform  nunimnm  rent  at  the  lowest  rate 
of  those  mentioned  been  reserved,  the  balance 
being  treated  as  fine.  There  are  several  diffionltiea 
in  applying  the  principle  apparently  ap|died 
in  the  case  of  Re  Lowther  {ubi  sup.)  to  that  now 
under  consideration.  In  the  first  place,  the  agree- 
ment provides  for  no  rent  being  paid  during  the 
first  year,  and  I  cannot  find  any  authority  for 
such  a  provision.  If  a  peppercorn  rent  may  not 
be  reserved,  I  fail  to  see  what  justifies  absence  of 
rent.  It  is  not  a  sufficient  answer  to  say  that 
such  absence  of  rent  cannot  affect  the  remainder- 
men to  their  injury,  if  it  be  something  unautho- 
rised by  the  Act,  It  is  said  that  the  case  of  Be 
Lowther  {ubi  sup.)  was  the  case  of  reservation  of  a 
diminishing  fixed  mat,  and  consequently  one 
which  may  obriously  be  detrimental  to  remainder- 
men, while  the  present  is  the  case  of  a  rising 
minimum  renl^apparentiy  to  the  advantage  of  tiie 
remundarmen*  and  consaquentdy  it  is  ai^ed  the 
principle  acted  upon  in  Be  Lowiher  {ubi  sup.) 
onght  not  to  be  applied.  If  this  were  a  timple 
oase  between  tenant  for  life  and  persons  abeo- 
lutely  entitled  in  remainder,  I  might  see  my  my 
to  Iwlding  tbat  no  part  of  the  rent  received 
daring  the  first  four  years  onght  to  be  treated  as 
fine,  inasmuch  as  the  rent  during  those  years  is  ' 
lower  than  the  rent  subsequently  reserved,  and 
consequently  favourable  to  the  remaindermen ; 
bat  in  the  present  oase  there  is  an  infant  tenant 
for  life  in  remainder  (whose  estate  is,  it  is  trae, 
subject  to  be  defeated  by  an  appointment),  but 
whose  estate,  unless  so  defeated,  is  a  present 
vested  interest,  and  the  present  tenant  for  life 
might  die  in  a  year  wiUiont  aj^intang,  in  whioh 
case  the  in&nt  tenant  for  life  would  apparentiy* 
until  the  maximum  fixed  rent  becomes  payaUe, 
be  in  recript  ot  less  than  he  would  have  raodTed 
had  a  nmform  minimum  rent  been  reserved. 
Passing  by  the  objection  that  there  does  not 
appear  to  be  any  authority  for  non-reservation  of 
rent  for  the  first  year  of  the  term,  I  do  not  think 
that  I  can  hold  that  the  tenant  for  life  is  justified 
in  granting  the  lease  he  proposes.  If,  however,  a 
small,  though  substantiai,  rent  were  reserved  for 
the  first  year,  and  if  the  greatest  mioimum  rent— 
i.e.,  the  II.  per  acre — were  made  payable  as  from 
the  banning  of  the  fifth  year,  or  from  the  death 
of  the  present  tenant  for  ufe,  whichever  shall  be 
the  earlier,  I  think  that  mi^ht  be  justifiable.  In 
my  opinion,  there  is  no  objection  to  the  reserva.' 
tion  of  a  risins  minimum  rent  if  such  rent  is  so 
reserved  as  to  be  equal  (or  in  the  simple  case  of 
tenant  for  life  and  remundermen  abw)Intely 
entitled  upon  his  death  so  as  to  increase)  afto-  tM 
determination  of  bis  life  iuterest»  nor  is  there  any 
valid  objection  to  the  naemS&aaot  a  dimimshing 
rent  where,  as  in  .Be  Lowther  {ubi  sup.),  what  is 
truly  fine  can  be  separated  from  what  is  tmly 
rent,  uid  be  dealt  with  accordingly.  This  ia,  of 
course,  where  the  rent  proposed  is  ihe  best  rent 
that  can  reasonably  be  obtained,  re^rd  being  had 
to  any  fine  taken.  The  case  otDoe  d.  Sutton 
V.  Harvey  (1  B.  &  0.  426)  relates  to  leases  of 
surface.  There  was  a  power  to  lease — "  so  as 
that  in  every  such  lease  there  be  reserved  to  be 
payable  daring  the  continuanoe  of  the  term  and 
estate  thereby  to  be  granted  the  best  and  most 
beneficial  yearly  rent  or  rents  to  be  incident  to 
the  immediate  reversion  of  the  premises  that,  con- 
sidering the  nature  of  the  case,  can  be  reasonably 
had  or  obtuned  for  the  same  at  the  time  of  mak- 
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ing  Buch  lease  withoat  taking  any  fine,  inoome, 
pTeminm,  or  forest  for  or  in  respect  of  making 
anoh  demises  or  leases."  There  the  leases  bad 
been  eranted  upon  terms  and  at  rents  irhich  were 
fonndto  be  the  most  benefidal  rents  that  could 
be  obtained,  bat  the  court  pointed  ont  that, 
though  that  might  be  so  aa  between  lessor  and 
lessee,  it  was  not  so  between  tenant  for  life  and 
reTersioner.  Holroyd,  J.  says  (at  p.  435) : 
"As  to  the  finding  of  the  jnry  that  the  rents 
reserved  under  the  two  leases  made  under  one 
bargun  were  the  most  benefidal  that  oould  be 
obtuned,  that  maj  be  so  as  between  the  person 
makixig  iha  leaea  and  the  leasee ;  bat  in  oraer  to 
■ee  wSiBther  it  be  bo  between  the  tenant  for  life 
and  the  reversioner  we  most  look  to  the  toots  of 
tiie  case  independently  of  the  opinion  of  the  jnty. 
Now,  it  is  pwfeotlj  clear  that  as  between  them 
this  was  not  the  most  beneficial  rent.  The 
ftarmer  cannot  make  a  bargain  by  which  a  larger 
rent  is  reserred  at  the  first  part  of  the  term  and 
a  less  at  the  latter."  I  do  not  read  this  as  in. 
tending  to  decide  that  a  lease  may  not  be  granted 
with  a  Tarying  rent  if  it  be  so  reserved  as  to  be 
for  tiie  benefit  of  the  remaindermen  at  the 
expense  of  the  tenant  for  life.  The  second  and 
thu'd  questions  asked  by  ibe  summons  are  (2) 
whether  or  not  the  tenant  for  life  has  power  to 
insert  in  the  lease  a  power  for  the  oesser  of  tiie 
minimum  rent  when  all  the  ooal  demised  hj  the 
lease,  except  such  parts  thereof,  if  any,  as  in 
accordance  with  the  lease  are  not  to  be  worked  or 
for,  ahall  haTe  been  paid  ior  at  the  aorea«e 
rate  reeemd  hf  the  lease ;  and  (3)  whether  ^ 
lease  miy  coataia  a  wayleave  for  foreign  ooal 
to  oontinne  after  oesser  of  iJie  minimDm  rent  at 
A  Bomhial  rant,  or  whether  a  snbstantial  rent 
most  be  reserved  for  such  wayleave.  These 
qnestaone  are  directed  to  the  propriety  of 
otanses  7  and  9  of  the  sgreemenfc.  Under 
sect  17,  8nb.Bect.  (1),  of  tiie  Act  of  1882  there  is 
power,  I  consider,  to  grant  such  a  wayleave  as 
IS  proposed,  assuming  that  a  proper  rent  is 
reserred;  but  it  is  objected  that  there  is  no 
stipniation  for  a  oesser  of  the  term  or  deter- 
mination of  the  lease  when  all  the  coal  is  gotten, 
and  the  proposal  for  a  nominal  rent  of  10s. 
would  in  laot  be  for  an  indefinite  part  of  the 
tmn  during  which  nndeigettings  might  be 
made  up  and  for  a  waytoKve  until  qidte  ue  end 
of  the  term.  It  will  be  farther  observed  that 
no  separate  rent  is  reserved  in  respect  of  the 
waylcttve  proposed  to  be  granted,  although,  no 
donbt^  it  forms  a  snbsta^ial  ^ment  in  con- 
siderhig  the  rent  actoal^  payable  under  the 
lease.  It  appears  to  me  that  after  the  under< 
gettings,  if  any,  were  made  np,  there  would  be 
a  free  wayleave  for  the  rest  of  the  term,  pay. 
mant  for  which  would  actually  have  been  made 
in  the  rents  pud  during  the  earlier  years  of  the 
term.  I  think  that  thia  cannot  be  justified,  as 
I  have  no  means  of  ascertaining  what  portions 
of  the  rent  ought  to  be  treated  as  in  the  nature 
of  fine  or  prepayment  for  the  free  wayleave. 
If  a  separate  and  properly  ascertained  rent  were 
reserved  for  the  wayleave  for  the  whole  time 
during  which  it  is  to  be  enjoyed,  there  might 
foe  no  objection,  bat  suppose  the  tenant  for  Ufe 
were  to  ISTe  until  all  the  ooal  is  ezhaasted,  the 
renuindennen  would  tot  the  reridne  of  the  term 
be  subject  to  the  burden  of  the  wayleave  with- 
out getting  anything  but  a  nominal  payment  for 
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what  might  have  been  granted  for  a  very  sab- 
stantial  rent.  For  these  reasons  I  do  not  thii^ 
that  the  lease  proposed  can  he  granted,  nor  do 
I  think  that  I  can  sanction  the  lease  under  the 
special  power  conferred  upon  the  court,  althongb 
I  tiiink  it  is  probable  that,  after  what  I  have 
said,  the  parties  may  be  able  to  reform  or  mould 
the  i^reement  in  such  a  way  as  to  sabstantiaJIy 
carry  out  what  is  desired,  while  avoiding  the 
objections  to  its  present  terms. 

Jan.  15. — This  case  having  been  restored  for 
further  argument  on  this  date  as  to  the  aeoond 
question  raised  by  the  summons,  his  Lorddhip 
intimated  that  the  minimum  rent  conld  be  made 
determinable  after  all  the  coal  which  the  lessees 
were  bound  to  work  had  been  paid  for,  pro- 
vided that  Vbe  term  determined  aiao,  and  that  a 
power  to  make  np  nndergettin^  for  a  reason- 
able period  after  the  determinatum  of  the  term 
might  be  retained. 

Solicitors :  B.  F.  and  C.  L.  Smith,  i^ents  for 
Fsrd  and  Warren,  Leeds. 


Satarday,  Jan.  25. 
fBefore  Badt,  J.) 
Re  Rowland;  Jones  v.  BowLAirD.(a) 

WiU — Conetructicn — Gi^  to  iHdoto — Oift  over  of 
balanee,  "  if  any,"  of  money. 

A  testator  bequeathed  the  residue  of  hie  estate  to  his 
wife  for  her  sole  uee  and  benefit  to  long  ae  ehe 
slwtUd  remain  hie  vfidow.  In  the  event  of  Aer 
remarriage  he  directed  that  the  halanee,  if  amiy, 
of  money  emdfarm  stock  left,  not  to  eawoM  4001., 
Mould  be  divided  between  kit  brothers  and 
sisters. 

Held,  that  the  widow  took  absolutely  except  as  to 
a  sum  of  400Z.,  which  went  over  won  her  ntarry- 
ing  again,  in  the  event  of  there  being  a  halanee 
of  unexpended  residue  to  that  awtowU  on  the 
day  of  her  second  marriage. 

This  was  a  snmm<His  to  determine  the  construc- 
tion of  a  will  taken  out  by  the  executrix  of  a 
testator  who  made  his  will  on  the  7th  Jane  1^9, 
and,  after  appointing  executors  and  direotiiig 
payment  of  his  funeral  and  testamentaiyeijienseB 
and  debts,  the  will  proceeded : 

The  residue  I  give  to  my  wife  for  her  ecile  see  and 
benefit  bo  long  as  slie  shall  continne  my  widow.  Should 
she  many  again,  then  the  bslanoe,  if  any,  of  the  moeiej 
end  farm  stock,  not  to  exoeed  4001 ,  ahall  be  divided 
between  m;  teotiiers  and  siaters,  if  any  shall  be  living. 

The  tesUtor  died  on  the  19th  Nov.  1899,  anc^ 
his  restdnary  estate  consisted  of  5791.  cash  and 
farming  stock,  which  realised  5981. 

The  widow  married  again  on  the  let  June  1901, 
and  alleged  that  at  that  date  1501.  only  of  the 
residue  remained  in  her  hands  unexpended. 

Richards  for  the  widow. — 1  say  (1)  that  thei 
gift  to  the  widow  is  absolute ;  or  (2)  that,  alter- 
natively, the  gift  over  <tf  the  balance,  "  if  any.** 
extends  only  to  what  was  unexpended  at  the  date 
of  tiie  second  marriage : 

Perry  v.  Uerrilt,  L.  Bep.  18  Eq.  152  ; 

WaOAns  v.  WiO^amt,  3  Mao.  &  O.  622.  at  p.  629  : 

Re  Jonet ;  Richards  v.  Jones,  78  L.  T.  Bep-  74  : 

(1B98)  1  Ch.  438; 
Constable  v.  Suit,  8  De  O.  A  Sm.  411. 

(e)  Beported  by  U.  S.  Hahiltoh,  Esq.,  Buttotsr4*J«w. 
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Cotene-Hardy  for  some  broihen  and  aiBters  of 
tha  testator. — Tbore  ia  here  no  Absolate  gift  to  the 
widoir.  In  all  the  eases  dted  there  vere  words 
uQCMBting  to  an  absolute  gift,  so  they  can 
be  ^stingaished.  The  mri  "balance"  means 
vhst  renuuns  after  proriding  for  debts.  Four 
imiidnd  poanda  goes  orer.  and  there  is  an 
intestaoy  as  to  the  rest 

Ceote  for  other  brothers  of  the  testator. — There 
is  a  eleair  intention  onljr  to  give  the  widow  an 
estate  for  widowhood : 

Re  Boddniffon,  50  L.  T.  Bep.  761 ;  25  Ch.  Dir.  685 ; 
BUUen  T.  CQ&^  SMj.A  Cr.  145  ; 
Jerdan  t.  Beikham,  Amh.  tW. 

SiAarde  replied. 

Eadt,  J.— The  true  constmction  lies  between 
the  ocottaiticniBof  the  plaintiff  and  the  defendant. 
The  will  does  not  vest  the  property  indefeasibly 
inthe  iridow,  nor,  on  the  oUier  hand,  u  income  only 
jlinn  so  long  as  she  TMnuna  nnmarried.  There 
is  no  intestacy,  bat  in  the  event  of  a  second 
etatriige  the  widow  takes  ererjthing  except  a 
sam  of  400L  abeolntoly.  Evotts  have  happened 
<n  which  a  mm.  not  exceeding  4001.  goes  orer. 
If  s  sum  of  money  is  glren  to  a  person  abaolntely. 
a  provision  that  so  mnoh  as  is  not  disposed  of  is 
to  go  over  to  another  person  is  bad.  But  that  is 
not  the  case  here.  "  Balance  "  means  the  balance 
<tf  residae  nnexpended  on  the  day  of  the  second 
muriaga  As  the  plunttff  states  that  at  that 
date  she  had  in  her  hands  IbOl.  only,  I  will  direct 
an  inquiry  what  was  the  amount  of  the  balance, 
if  any,  of  money  and  proceeds  of  sale  of  farm 
stock,  part  of  the  raudoary  estate  of  the  testator 
lemaimng  nnexpended.  in  the  hands  of  the 
riaintaff  on  the  let  June  1901,  being  the  date  of 
ber  seoond  marriaga. 

Stdicttors:  Crowdere,  Fuard,  and  Oldham  ,- 
SeblfiiUt  B^ing,  and  Co. 


KING'S  BENCH  DIVISION. 
Feb.  3,  4,  5,  and  10. 
^Before  Lord  Altkrstonb,  C.J.,  Weight  and 

&1DX.BT,  JJ.) 

Hex  v.  Abchbibhop  or  Ouitbbbuet  ;  Be 
GoBB  ;       parU  GoBHAM  AHD  Gabbbtt.  (a) 

Eedeeittriieal  law— liaaiAsmM— Confirmation  <^ 
6ttho]>.e2«e<  by  mvAMshoj)  or  Yxear-Qeneralr-- 
OJ^eetUme  ae  to  doetrine—^S  Sen.  8,  c.  20. 

G.  Junimg  been^  in  ^lurnuinee  of  lettere  mieeive  and 
eouae  d'elixe,  elected  Biehop  of  W.  by  the  dean 
ana  chapter,  Utlerw  patent  ietued  to  the  Arch- 
biehop  of  C.  dire^ng  him  to  eoi^rm  and  eon- 
teerate  Q. 

thereupon  a  citation  of  oppoaers  wat  istued,  and 
notice  of  objectione  in  writing  teat  ordered  to  be 
given  before  a  eerteun  date,  a  day  prior  to  the 

'  daiy  fixed  for  confirmation,  and  the  Vtcar-Oeneral 
eat  in  chambers  to  consider  eueh  objeetion$ 
before  proceeding  icith  the  confirmation. 

The  objeetione  handed  in  alleged  that  the  biehop- 
elect  had  committed  eceUeiaatical  offences  and 
had  pvUiehed  falae  doctrine,  and  had  thereby 
^mtravened  the  arlieleB  of  religion,  and  that  he 
wu  by  reaeon  of  euch  publicaiione  unfit  to  be 
iniruated  viith  the  care  and  euperintendence  of  a 
dioeeee;  that  he  wae  not  a  prudent  and  discreet 

<a)  Bepoited  bj*  W.  t>s  B.  Hibbist,  Eaq..  BarriBter.u-ljiir. 


man,  and  not  at  all  a  fit  and  proper  person  to 
fill  the  office  of  bishop,  by  reason  of  certain 
passages  in  hie  publiehed  leorks  ;  and,  further, 
that  he  had  been  a  member  of  certain  societiee 
mentioned  in  the  objeetione. 

The  Vicar-General,  after  coneidering  the  nature  of 
the  <^ection»,  declined  to  hear  any  of  fne 
OTpponente  in  support  of  them  at  the  confirma- 
tion, and,  when  he  eat  in  court,  after  taking  the 
names  of  the  objectors,  gave  his  decieion  that 
they  were  not  o^eetione  which  he  conld  enter- 
tain,  and  he  thereupon  proceeded  with  the  con- 
firmation in  the  usual  manner. 

Bules  nisi  having  been  obtained  on  beha^  of 
objectors  for  a  mandamus  to  the  Arehbuho}' 
of  C.  or  his  Viear-Qeneral  to  hear  the  objectvme  .- 

Seld  Idieefiaraing  the  rulee),  that  the  Vicar-General 
wae  right  \n  not  entertaining  objeetione  of  thie 
kind. 

Semble,  that  a  mandamtiB  will  not  lie  to  the  arch- 
bishop  to  compel  him  to  inform  hie  mind  ae  to 
the  fitr^ta  of  the  &uAop>eIeej  before  he  proceeds 
to  confirmation. 

The  practice  ijf  requiring  vfritten  notice  of  <As 
ob/eefioiM  to  be  pr^ented  before  the  actual 
ceremony  of  confirmation  ie  a  proper  one. 

Cause  shown  against  two  rules  nutfora  mati- 
damus  directed  to  the  Archbishop  of  Canterbury 
and  his  Yioar-Geoeral  commandine  them  or  one 
of  them*  at  a  court  to  be  duly  holden  in  the 
matter  of  the  c<mfirmation  of  the  electdw  of  the 
Ber.  Canon  Gor^  DJ>.,  to  the  bishoprlo  of  Wor- 
cester, to  permit  or  admit  to  appear  in  doe  form 
of  law  Captain  Cobliam  and  Edward  Henry 
Garbett  to  oppose  the  confirmation  of  the  dee- 
tion,  and  to  Mar  and  determine  npon  sueh  oppo- 
sition and  upon  the  artidee,  matten,  and  proofs 
thereof. 

The  following  &cts  appeared  from  the  affidavits 
filed  in  support  of  the  rule  :— 

The  Bev.  Charles  Gore.  D.D..  Canon  of  West- 
minster, was  on  the  27th  Dec.  1901  elected  by  the 
Dean  and  Chapter  of  the  Cathedral  Church  of 
Woroestor  to  toe  office  or  dignity  of  bishop  of 
the  diocese  of  Worcester,  the  same  being  vacant, 
and  thereupon  His  Majesty  issned  His  Boyal 
Letters  Patent,  dated  the  11th  Jan.  1902,  direct' 
ing  the  Archbishop  of  Canterbury  to  confirm  and 
oonsecnate  him  as  mshop  of  the  cathedral  ohuroh 
of  Woroester. 

In  obedience  to  the  letters  patent  the  Yicar- 
General  to  the  Archbishop  of  Canterbnxy  issued  a 
oitat^oa  against  all  and  singular  opposera  as 
follows : 

Frsderiok  hj  DtTina  Providenoe  ArohbUliop  ol  Cm- 
terbory,  Priinsteof  AUEoglsnd  sod  Mefcn^Utan.  To 
all  sad  aliigBlag  derks  snd  litstats  posans  whomsoever 
thej  be  in  sad  tbrooghont  oar  wfads  provinee  of  Caatnr- 
bory  pvetin;.  Whereas  the  Episoopsl  See  of  Worosater 
becoming  Utaly  vsesot  by  the  resignation  of  the  Bight 
Bererand  Father  in  Ood  Dr.  Browne,  late  bishop  thereof, 
the  Dean  and  Chapter  of  the  Csthedral  Chnroh  of 
Woroester  aforeasid  after  having  petitioned  for  snd 
obtained  the  royal  lioenoe  for  an  eleotion  to  be  celebrated 
of  a  new  and  foture  biabop  did  capitnlarly  aasemble 
and  makiog  a  chapter  did  prefix  and  ssalgn  a  oertshi 
time  and  recnlsrly  proceeding  at  the  time  ^ptanted  and 
assigned  in  the  baainess  of  anoh  aotaon  did  eleot  the 
Reverend  Charles  Gore,  clerk,  Dootor  of  Divinity,  Canon 
of  Weatminater,  to  be  their  bishop  snd  pastor  of  the 
raid  oathedral  ohnroh  <^  Worceater ;  and  whereas  His 
Most  Ezoellent  Hajealr  oar  Most  Oraoions  Sovweqrn 
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Lord  King  Edirard  tb«  StveDth,  fay  the  Qrmot  ot  Ood 
of  the  Uaitftd  Eiagdom  of  Grtat  Britain  and  Irclrad,  of 
th«  British  dominioaa  beyond  the  mm.  King,  Defender 
of  the  Faith,  hsth  at  (he  hamble  petition  of  the  said 
Dean  and  Chapter  of  the  eaid  Cathedral  Churoh  of 
Woroeeter  given  Ua  rofil  ueeat  and  oraaant  to  the 
■aid  eleotion  of  the  of  the  iaid  Bererend  Chulee 

Qon,  clerk,  Doctor  Diviaibj,  Canon  ofWeatmineter, 
as  he  hath  rignified  to  ne  bj  hie  letten  patent  nnder  the 
Oreat  Seal  of  Great  Britain  requiring  ni  to  oonfirm  the 
aforeiaid  eleotion  and  the  person  eleoted  aeoording  to 
the  tenor  and  exigenoy  of  the  lavs  and  statntee  of  this 
realm  with  all  oonTeoieut  epeed  (ae  hj  hie  said  letters 
patent  nnder  the  Great  Seal  of  Great  Britain  to  ni 
inaoribed  and  dixeotcd  relation  being  thereto  had  doth 
and  maj  more  taUj  aKMar),  and  whareaa  in  obedienoe 
to  His  Majei^'s  royal  oommands  (as  is  oar  dot?)  to 
proceed  ia  the  said  bnsiness  of  sach  oonflrmation  and 
aooording  to  the  tenor  of  the  laws  and  atatatei  of  this 
realm  in  that  oaee  published  and  prorided  we  have 
deoreedall  and  liogolar  oppours  (tt  any  attoh  th<ra  may 
hi)  who  shall  say  against,  exoept  to,  or  oppoee  the  said 
eleotion,  the  fwm  thereitf,  or  the  person  eleoted  to  be 
oited  and  BmnmoBad  to  Kfip^K  on  the  d^  and  honri 
and  plaae  and  for  the  porposea  nndarwritton  }aatie»  so 
reqoiriog  it.  To  yon  therefore  jmntiy  and  leTerally  we 
oommit  and  strictly  enjoin  and  require  yon  to  elte  and 
oaose  to  be  cited  peremptorily  with  a  loud  and  audible 
Tolce  in  the  Charoh  Home  in  the  city  of  Westminster, 
and  also  by  afflztng  these  pressnta  in  some  proper  plaoe 
within  the  Chnroh  Hoote  or  otiier  public  plaoea  whne  it 
■hkU  be  most  expedient,  all  and  singnlu  oppoaon  (if 
any  snoh  there  may  be)  in  special  or  in  gsMTkl  who 
a^inat  the  said  eleotion,  th  i  form  tboredl,  or  the  person 
so  as  aforesaid  eleoted  shall  say,  exoept  to,  or  oppofb 
that  they  and  any  of  them  appear  before  ns,  oar  Tioar- 
Qeneral,  or  his  surrogate  in  tlie  Chnroh  House  aforesaid, 
on  the  22nd  day  of  January  instant,  between  the  hours 
of  nine  in  the  forenoon  and  two  in  the  afternoon  of  the 
aame  day,  vith  oouf  inuation  and  yorogation  to  be  made 
oC  daiys  tlwtt  following  and  plaoee  if  need  ao  require,  to 
say  against,  exoept  to,  or  oppoee  the  said  eleotion,  the 
form  Qiereof,  or  the  person  eleoted  it  they  think  tfaem< 
selree  oonoemed  in  due  oonrie  of  law,  and  fnrttier 
to  do  and  reoeire  what  shall  be  just  and  the 
nature  and  quali^  of  the  laid  bnsinees  demand  and 
require  of  them.  Moreover,  that  you  intimate  or  oanae 
to  be  intimated  pei^emptraily  in  mannn  and  form 
before  i«<^ted  all  and  aingalar  oppoain  (ff  any 
then*  be)  in  special  or  in  genwal  whom  we  do  also  inti- 
mate by  the  tenor  of  these  presents  that  if  the  said 
oppoeere  so  cited  shall  appear  on  the  said  day,  hoar, 
and  place  before  as,  oar  Vioar-General  aforesaid,  or  his 
snrrogate  and  against  the  said  eleotion,  t^e  form  thereof, 
or  the  person  elected  shall  say,  exoept  to,  or  oppose  or 
not  we  will  nerertheloBS  proceed  and  intend  to  proceed 
in  the  said  bosiness  of  oonfirmatioD  aooording  to  the 
exigent^  of  the  lawi  and  stntntai  of  this  resin,  cnr  to 
wOl  onrTioar-Oeaeral  aforsarid  or  bii  surrogate  af on- 
■aid  prooeed  and  intend  to  prooeed,  the  abienoe  or  rather 
O0Dtama<9  of  the  so  oited,  intimated,  and  not  appear- 
ing in  anywise  notwithstanding,  and  what  you  shall  do 
or  oause  to  be  done  in  the  premises  you  shell  duly  and 
aatbentically  certify  us  ox  onr  aforesaid  Vioar-General 
Vt  Ua  snrrogate,  or  so  let  one  of  you  oertify  who  shall 
•xacate  tbia  onr  mandate. — Dated  this  sixteenth  day  of 
Jan.  in  the  year  <rf  onr  Lord  1002  and  of  ooztnuula- 
tint  fba  sixth.— (Sgned)  Haskt  W.  Lex,  Prindpal 
Sonistrar. 

— Persons  claiming  to  be  heard  as  objeoton 
malt  deliver  notice  ot  their  objections  in  writing  at  the 
offioe  of  the  Frorincial  B^istry,  3,  Creed-lane,  Lndgate- 
hiU,  before  4  pjn.  on  Tueeday,  the  21st  Jan.  instant. 

Xo  objection  will  ba  oouidered  nnleie  audi  wxittflai 
atatement  haa  been  deUnxed.  Tiie  Tioar-Oenaial  will 
■it  In  ohanberB,  at  ooBBlttet-room  No.  2,  at  tlw  said 
Ohurch  Home,  at  ten  o'elbok  a.m.  on  Wednwday,  the 


22nd  instant,  to  consider  any  objection  which  may  have 
been  deliTcred,  and  no  objector  who  doea  not  appear  in 
chambers  and  eatabltsh  hia  right  to  appear  and  beliearA 
oan  appear  or  ba  heard  doting  the  bnabwH  ol  ooBflrma- 

tion, 

A  copy  of  the  citation  was  affixed  to  ihe  door 
of  the  Church  Hoose  at  Westminater  (inatoad  <k 
Bow  Church  as  heretofore)  aooording  to  tbe  law 
and  practioe  of  the  ooort 

Formal  objeo^ns  in  vriting  were  ivlj  de- 
li rered. 

On  the  22nd  Jan.  1902  the  objectors  appeued 
by  oonnael  before  the  Tioar-Oeneral  in  ohunberB 
at  10  a.in.,  and  protested  against  hia  hiding  meh 
preliminary  investigation  of  objeeUmi*  and  tb» 
irregularity  of  the  proceedtnga  in  chunbera,  and 
claimed  thor  right  to  be  heud  in  open  oomii  at 
the  proper  and  usual  time. 

The  Yicar-General  aabaeqnently  sat  in  eonrfc 
and  eonduoted  the  business  of  the  confirmation. 

In  the  course  of  the  proceedings  the  Ticar- 
Gteneral  directed  the  Apparitor- Oeneral  of  the 
court  to  make  pTOcIamation  as  is  usual  in  such 
oases,  which  he  did  in  open  court  in  the  words 
following : 

Oyez,  Oyez,  Oyez  !  All  manner  of  persons  whoehall 
or  will  objeot  to  the  oonSrmation  of  the  Reverend  Omle* 
Gore,  D.D.,  to  be  bishop  and  pastor  at  the  oaOedxal 
ohorob  of  Woreasttt  let  them  eome  forward  and  niak» 
their  objeoUooB  ia  due  form  ot  law  and  ihM  shall  b* 
hmtd. 

Immediately  after  the  proclamation  was  made, 
the  YioaivGteneral  took  down  the  names  o£  alt 
those  who  olaimed  to  aimear  and  had  sent  m 
written  objections,  and  tnerenpon  proceeded  to 
give  his  reasons  why  be  oonld  not  entert^  anj- 
of  the  claima,  as  follows : 

The  qseetion  having  been  raised  as  to  tiw  form  of  pro- 
oedure  to  be  adopted  and  as  to  the  power  ot  the  aroh- 
biahtq)  over  matters  of  prooednre,  I  propose  to  state  th» 
grounds  on  which,  in  my  opinion, the arohbishop  had  fall 
power  to  adopt  the  prooednre  whioh  has  been  adopted 
on  the  present  oooaaion — a  prooednre  which,  in  my  opinion, 
baa  ample  justification.  The  Beverend  Cancm  Qors 
having  been,  in  purananoe  of  lettsti  mieaive  and  eenf^ 
dVUre,  eleoted  Bishop  erf  WtnrDOstsr  1^  tiie  dean  waA 
oh^iter,  and  that  also  having  reoeivsd  the  royal  assent, 
letters  patent  have  been  isausd  to  the  Archbishop  of 
Canterbaiy  commanding  him  to  confirm  the  eleotion. 
The  arohhishop  has  appointed  me  as  Vicar- General  of 
the  province  of  Canterbury  for  the  pnrpoie  of  ooo&nn- 
tion,  and  notice  ot  that  oonflrmation  has  been  published 
with  the  dtatton  of  opposers.  This  oitatiou  (I  tliinic  the 
archbisliop  fass  fall  power  aa  r^arda  the  form  of  tha 
citation)  reqoired  the  <^Kisars  to  deliver  thrir  ol^ao- 
tions  in  writing  bsfote  a  date  named,  and  stated  ttat 
no  objector  who  did  not  appear  in  aliamb«s  and  establish 
his  right  to  appear  and  be  lieard  oonld  appear  or  be 
heard  during  the  busineas  of  confirmation.  It  is  raised 
aa  a  protest  by  counsel  and  others  at  the  preliminary* 
meeting  that  tiie  archbishop  has  no  power  to  issue  the 
citation  in  the  form  in  whioh  it  has  l>eea  iianed.  Jxk 
aooordaBcs  with  the  terms  oi  the  oitation  certain  objec- 
tions in  writing  were  deUvsred  and  oertsin  ebjeetan' 
appeared  before  me  under  protest  at  a  prsliminarr  mast- 
ing. Tha  only  point  that  they  raised  waa  t^at  tlwre  wa» 
no  jurisdiction  to  hold  the  preliminary  meeting,  or  to 
determine  any  question  as  regards  the  right  of  objection 
at  that  stage.  Without  going  in  detail  into  the  written 
lAjeotions  delivered  to  me  under  the  tanns  of  the  oitation, 
I  maj  state  that  they  sU  xaiaod  questions  oi  doetrine — 
qasstifBis  wUah  can  imdor  no  otrannurtaaoss  bs  intao- 
dnosd  at  the  budness  of  oonfirmatioa.  The  proesdaEe 
to  be  adopfed  in  the  bnsfnsss  of  oonflmstiaB  is  not 
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ngnlftted  hj  the  stetate  25  Hsn.  8,  o.  20,  under  which 
ths  oonflmu^ion  ia  held  ud  i«  not  obUcktory  in  form, 
bat  a  partaoslar  form  has  beaa  OMd  in  praotioe  for  some 
oantnrieB,  and  it  u  not  adviiable  to  alter  that  form  of 
iraeednre  exoept  eo  far  aa  maj  be  reqnired  to  eoenre  a 
4m  aad  imper  oonaideratfam  ot  vaj  objaotlona,  and  to 
■iiiMiiiiiieiiinij  aiiiTiiiiiiililji  uneeamlydtoaB— ion doriof 
the  iMOuuMe  of  the  oeremtnty  iteelf.  With  tUi  objeot 
it  waa  eonsidflred  adviaable  ^at  all  objeetioiia  ahoold  be 
deliwed  in  writing  and  ehoald  be  oraaidared  hj  me  ab 
I  preUminary  stage  in  order  to  determine  which  Doder 
the  droomataooea  of  the  citation  could  fonnd  a  right  in 
objectora  to  appear  and  be  heard  duiing  the  oeremony. 
I  haTa  BO  doabt  whatever  bot  that  thue  ia  fall  power 
in  the  atohbiahop  to  iaaoa  the  cdtatioo  in  the  form 
iiUA  has  bean  adopted.  HaTing  oooi^deTed  tiie  utaze 
at  tlie  objeotiona  delirered,  I  intimated  to  the  objectori 
a  their  repreaentatiTea,  in  ohambera,  and  I  now 
nle,  that  none  of  the  objeototi  in  zeptj  to  the  oitation 
■n  tntiUad  to  appear  and  be  heard  on  the  gioandi 
— ationed  in  the  written  doeomentf,  and,  farther,  I 
decide  tiiat  it  ia  not  oompetent  for  me  to  entertain  any 
appHoatioa  to  ivpear  by  objeetoca  who  have  not  oon> 
temed  with  the  eooditiou  stated  in  the  eitation.  The 
qaaettoBsiarolTed  in  the  dlalmaof  opposera  to»ppear 
wd  to  be  heard  dnrinff  the  progress  of  the  o<mflrma- 
tion  h»Te  been  eouaideied,  and  in  the  otae  of  Reg, 
T.  ArehbUhop  of  Canterbury  (11  Q.  B.  483)  Dr. 
Bntaaby,  Vioar'Osneral  of  that  day,  who  had  aa 
aaristaot  oommissiooera  Dr.  Loehlngton  and  Sir 
John  DodaoO}  deoided  ha  was  hound  to  prooeed 
to  eoBfiriB  the  elaotloii  eettified  to  haTS  been  made 
by  the  I>ean  and  Chapter  of  Woroeiter,  and  that 
4o  oppoaers,  their  proctors  and  ooonsal,  oaold  not 
^^Mar  to  be  heard.  Of  oooree,  I  have  not  adopted 
that  fdnu  of  prooedore  in  that  oase.  That  dedsion  was 
oa  a  prooeeding  for  writ  of  mandomu*,  bnt  the  role  nUi 
vae  disoha^ed  aa  the  Conrt  of  Qaeen's  Bench  were 
dirided  in  opinieK.  The  ptnnt  waa  again  omiaidtcf  d  by 
Sir  Itevera  Twisa  fn  the  oase  of  Dr.  Temple,  aiid  the 
ttpati  el  the  proceedings  will  be  found  in  the  Tfnuf  of 
the  9th  Deo.  1869.  Sir  Trarera  Twias  affirmed  the 
pow«  of  the  arohbiahop  orer  matters  of  prooedore,  and 
■llowed  that  oppoaers  oonld  only  state  their  objection  oo 
two  pointa — namely,  that  the  election  in  some  way  in 
f«cm  had  been  defective  and  thai  the  person  selected 
*aa  not  the  perscnt  on  whom  the  ohoioe  of  the  Crown 
bad  f alla&— and  he  pointed  oat  thattiie  objection  wonld, 
if  wen  foondsd,  entitle  ^  aiohUahop  to  reotUy  any 
Ucmali^  in  ttie  form  of  ttia  obieotion  wtdK  ^  pMBliar 
pBwar  iriuoh  he  has  to  supply  the  defeota,  whatererthey 
mtj  be^  in  the  election.  There  ii,  in  my  ^nion,  a  ooa- 
naltBM  in  eoMidering  the  right  to  appear  in  eoonectira 
with  the  pn^Msed  grounds  of  objsction,  rather  than  aa 
an  abitraot  qnestion  of  technioal  right,  and  the  decision 
wfaioh  I  giro  is  oorered  by  cither  of  the  deoislMis  of  my 
two  pndeoessors  to  whioh  I  hare  referred.  I  wish  to 
additopevTeBfeuypoariblemiBaudentaBding,  that  any 
objaofenc  who  oonld  eatabliah  a  right  to  appear  in  aooozd- 
nee  with  the  terms  of  the  oiti^on  wonld  be  heard  by 
me  dniiog  the  pablio  ceremony  ui  oonfirmation.  I 
■advstand  that  protests  hare  been  lodged  against  my 
tafing  4a  than  qaeatlonB  of  prooedore. 
-  Therenpon  counad  for  the  objectors  protested, 
and  tendered  thmr  objections. 

The  Yicar-General  then  directed  the  oonfirma- 
tion to  be  proceeded  with,  and  it  waa  proceeded 
with  Bocor£ng  to  the  nnnal  forms,  save  that  the 
op^oeen  were  not  publicly  called  a  second  time 
u  u  customary.  The  prootor  for  the  Dean  and 
Chapter  of  Worcester  thea  accused  the  oontu- 
naey  of  all  and  singular  the  persons  bo  as  afore- 
■ud  "dted,  iutinuSed,  pnUiol^  called,  and  not 
spearing"  in  tiw  uanal  form,  and  the  piooead- 

Xtemuiuted  by  Dr.  Gore  takii^  t£fl  oraal 
and  mibaciibing  the  dedaratiim  and  iia 


signing  by  the  Yicar-General  of  Uie  osoal  sentence 
in  writing,  and  the  Yicar-General  decreed  that  ai 
public  instrament  and  letters  testimonial  be 
made  out  oonoeming  the  premises. 

The  allegationa  of  the  objeofcws  in  Gobham*» 
case  were: 

First,  that  the  sud  Charles  Gore  is  not  a  pmdent  and 
discreet  man  and  is  not  and  canoot  be  greatly  or  at  alt 
osef  ol  and  necessary  to  the  oatbedral  church  of  Wor- 
cetter,  and  that  he  is  not  at  all  a  fit  and  proper  person 
to  fill  the  offioc  of  bishop  and  pastor  of  the  said 
oatbedral  chnroh  for  the  following  reascms : 

1.  For  that  he  has  on  osTeral  oooaeions,  both  orally  by 
preaching  and  apeaklng  and  also  by  pnUishsd  writings, 
deliberately  made  nse  of  lanrnage  Mloolated  to  oanae 
pain  and  distress  to,  aa  well  aa  to  shake  the  faith  of, 
many  eameet  belieTcra,  thereby  oaosing  scandal  and 
creating  division  and  strife  in  the  Charob.  And  in 
particnlar  that  he  did  in  or  abont  the  year  1890  write 
and  print  and  pablEih  in  a  book  oalled  Lnz  Hnndi,. 
whereof  he  was  editor,  a  certain  article  or  essqr  entitled 
"The  Holy  Spirit  and  Inspiration,"  which  contains 
(inter  oUo)  the  fidlowing  pasaages :  [These  were  then 
eet  oat.] 

2.  For  that  the  said  Charles  Gore  was  at  the  date  oT 
his  nomination  to  the  bishopric  of  Worcestsr,  and  haa 
been  for  some  twenty  years  previonsly,  a  member  of  two 
societies  known  as  the  Eoglieh  Cborcb  Union  and  the 
C<mfratenut7  of  the  Blessed  BacramentrespeotiTely.  At 
a  msstiBg  of  the  farmer  society  hdd  in  the  year  1898; 
the  said  Cbarlsa  Gore  stated  pnblicly  and  deliberate^ 
as  follows :  "  We  claim  that  nnder  the  ornaments  nibrio 
we  bare  fall  and  frank  liberty  to  nse  all  the  ancient' 
ritnal  for  the  ceremonial  exposition  of  the  Prayer- 
book  serrioesj"  ;  and,  farther,  he  said  :  "  Wliile  content 
with  the  serrieea  whioh  the  Prayer-book  allows  ns  with 
the  ancient  ritnal  exposition  of  tiiem  which  is  in  aocord- 
anoe  with  the  omamenta  inbrio,  we  will  nse  gladly  snofa 
Uberties  as  we  can  gain  or  sqasess  from  any  parttoobr 
bishop  in  any  par^alar  dioosse  orer  and  abore  that  for 
additional  aerrioes." 

3.  For  that  the  said  Charles  Gore  is  Ae  founder  of  * 
monastia  celibate  eooiety,  known  as  the  Community  of 
the  Besurrectiou,  at  Mirfield,  in  the  ooonty  of  York. 

4.  For  that  the  said  Charles  Gore  haa  expreesed 
warm  approval  of  the  monastic  Society  of  the  Saored 
Uission  at  HildenhKll,  in  the  oormfy  of  Soffolk, 
the  nembers  wbereol  (to  the  knowledge  of  tiM  said 
Charles  Gore)  pledge  themselres  to  poverty,  obedlanoe, 
and  celibate,  and  in  the  ohi^wl  whereof  ineenae,  mass 
vestmsnts,  and  lights  before  the  saerament  are  (to  the 
knowledge  of  the  aaid  Charles  Owe)  used. 

Secondly,  that  the  aaid  Charles  Oron  hath  not  at  any 
time  or  in  any  manner  expressed  disi^probation  or 
dissent  from  any  of  the  said  docMnes,  opinions,  and 
positicms,  save  in  <w  so  far  as  he  may  have  done  so  by 
retiring  fraa  mambeisUp  of  the  said  English  Chareb- 
Unhm  and  Oontratsndty  of  the  Blessed  Ssorament. 

Lastly,  that  all  and  singular  the  premises  were  and  are 
true  pablioly  and  uotorioosly.  whereof  legal  proof  being 
made  at  any  meet  and  convenient  time  and  place  to  be 
appt^ted  by  the  judge  for  that  purpose  the  parties  pro- 
ponent humbly  pray  that  the  said  election  may  not  now* 
be  0(Hiflrmed,aad  ^t  othsrwise  right  and  jnstfee  m^  bo 
elfeotnally  dcme  and  administered  to  them  and  thair  said 
parties  in  the  premises. 

Those  in  Garbett's  case  were : 

1.  That  the  said  Canon  Charles  Gore  has  pablished 
books  containing  deolaratioiu  of  doctrinos,  which, 
doctrines  are  oontrary  to  the  articles  of  the  Chnroh  of 
England,  and  which  sidd  erroneoai  doofcrinee  he  haa 
never  withdrawn  or  disavowed. 

2.  That  the  said  Canon  Charles  Gore  has  pabUoIy 
deekred  and  taoght  that  part  of  the  books  contained  In. 
the  oaaoa  of  Ht^  Ssriptnre  aa  set  ont  in  the  siztb  Ot 
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tba  artieUi  of  the  Chnroh  an  aUagoriei,  mytlii,  or  k* 

only  dnugutlo  itcnisa. 

3.  That  fbe  dootrineB  and  opimonB  Bet  forth  In  a 
oertain  book  psblisfaed,  writtflu,  and  edited  hj  the  said 
daoon  Charles  Gore  and  entitled  liax  Mnndi  oontain 
doctrinei  which  are  inoondatent  with  the  artiolee  of  the 
Ohoroh  of  England  and  with  tiie  dootrioes  of  the  uid 
<7hiiroh,  and  which  erroneooB  doctrioeB  the  eaid  Canon 
-Charlea  Oote  has  nerer  withdrawn  or  diiaTowed. 

4.  That  the  said  Canon  Chariaa  Q  we  holda  rlewa  in 
Teferanee  to  one  of  die  saoranente  et  the  Chnroh  which 
areocotrarr  to  the  articles  of  the  Bald  Charrh  and  also 
to  the  dootrines  of  the  raid  Choreh.  AmongBt  other 
things,  the  said  Canon  Charles  Gore  has  pnbliolj  taaght 
«nd  adrooated  tIowb  and  dootrines  in  r^erenos  to  the 
Sacrament  of  the  Lord's  Sapper  which  are  contrary  to 
the  28th  article  of  the  said  Chnroh. 

5.  That  in  the  year  1898  the  said  Canon  Charles  Gore 
deolaEed  he  woidd  endeavonr  to  "gain  or  tqneeze" 
f^om  BDj  parthnler  Ushop  in  any  partionlar  dioosse 
•dditianai  serrioea  beyond  thoM  sanctioned  and  enjoined 
by  the  Book  <rf  Common  Prayer,  and  is  therefore  a 
person  nnfitted  to  be  the  chief  pastor  and  bishop  of  the 
■diocese  and  by  his  deolarations  incapable  of  making 
the  deolamtaona  required  at  the  time  of  the  oonseoration 
•of  a  bisht^  in  the  aenee  and  with  the  intentioa  reqnbed 
by  the  aaid  office  of  eooBeoratioo. 

6.  That  the  nld  Canon  Chailae  Oore  mm  the 
4ate  of  hia  nominetiwi  to  the  said  diocese  ot  Woroestar 
a  member  of  a  oertain  aodaty*  amongst  others,  the 
English  Chnroh  Uniim  and  the  Confraternity  of  the 
BlaBsed  Saorament,  and  is  the  foonder  of  the  Commnnity 
<it  the  Besarrcoticm  at  Mirfield,  in  the  diooesa  o£  York. 
All  tiie  abora  eocietiea  have  been  formed  to  propi^te 
^kMfatnei  and  ^aottees  which  are  contrary  to  the 
•rttalei  and  doebrinee  <rf  the  Church  of  England,  and 
thosfora  the  said  Canon  Cbarles  Gore  is  unfitted  and 
diaqoalified  bom  trnly  making  the  deolanrtion  aa  to 
strange  and  erroneona  doctrine  and  as  to  the  soffioienoy 
of  Holy  Scriptorcs  aa  ace  required  to  be  g^ven  by  a  bishop 
In  the  office  (rf  the  oonae  iration  in  tbe  sense  of  and  with 
the  intention  ceqoired  by  the  said  office  of  oonBeoratton. 

7.  The  said  Canon  Charlea  Gore  is  by  the  Tiews  and 
■opinions  which  he  haa  arowed  that  he  holds  in  referenoe 
tothedoetzine  and  praotiooa  by  tbe  Church  of  Engisnd 
<sad  lAidi  Tiewi  and  o.4Dlana  an  inooadatent  and  at 
▼arianee  with  Vba  artielea  and  doatri&es  vi  the  said 
Choroh)aiifit  to  be  intmsted  with  the  oa  re  and  tiie  snperin- 
teadenoe  of  a  diocese,  and  haa  disabled  himself  frmn 
'troly  and  faithfully  and  according  to  the  rubrics  and 
artiolea  of  tbe  Chnroh  of  England  exercising  the  office 
of  bishop  and  aooepting  tbe  burden  and  doty  imposed 
«pon  him  by  the  pledges  required  to  be  giren  hy  a  bishop 
of  the  said  Chnroh  tit  £ngUnd  and  podges  and  views 
nqnind  to  be  given  befon  oooseoratlon  I9  the  office  of 
^oneeoiatun  of  a  bishop  as  set  forth  In  the  Book  of 
■Common  Prayer. 

Tba  Attomey-Qeneral  (Sir  R.  Pinlay,  K.C.),  the 
SolieUor-Gmend  (Sir  E.  Carson,  K.G.).  and 
ZKbdim  KG.  {Button  with  them)  for  the  Crown.— 
The  objeotioDB  here  axe  objectiona  aa  to  matters 
of  dooteine^  and  the  hrooa  qtieetioB  is  whether 
prior  to  oonfirmaiion  the  archbishop  is  bonnd  to 
near  objections  to  a  bishop-elect  founded  apon 
matters  of  doctrine.  There  will  be  a  subsidiary 
point  which  will  raise  the  point  whether  a 
mandamtu  will  lie  as  tbe  confirmation  has  been 
effected.  The  whole  matter  tarns  upon  tbe 
sUtate  25  Hen.  8,  c.  20.  That  was  passed  in  the 
last  months  of  1533,  bat,  owing  to  a  chaoKe  in 
the  dates  later,  it  becomes  the  earty  part  of  the 
Tear  1534.  That  statute  was  repealed  hj  Uaiy, 
but  it  was  re-enactfd  directly  Elizabeth  came  to 
the  throne  by  1  Eliz.  c.  1.  In  sect  7  of  that 
statute  of  Elizabeth  the  re-euactment  will  be 


found,  and  its  title  is  imnortant,  which  is: 
"An  Act  restraininff  payment  of  annates  and 
firstfmits  to  the  Sishop  of  Rome,  and  of 
the  electing  and  consecrating  of  arohlMBhopa 
and  Inahops  vithin  tlus  realm."  TTpon  tut 
statute  it  appears  that  the  preamble  niem  to 
the  practice  which  prevailed  before  the  statute, 
of  bishops  having  to  go  to  Rome  for  con- 
firmation. The  statute  23  Hen.  8.  o.  20,  which 
preoedi^  25  Hen.  8,  c.  20,  provided  for  the  nomi- 
nation -by  the  King  direct  in  ca>e  of  delay.  In 
the  third  place,  the  dean  and  chapter  are  oonnd 
to  elect  within  a  certain  number  of  days  the 
person  mentiooed  in  the  letters  missive  or  the 
Crown  nominates  by  letters  patent,  and  the  arch- 
bishop consecrates.  There  is  no  confirmation  in 
that  case.  The  confirmation,  consecration,  and 
investitnie  are  to  be  within  twenty  days  under 
penalty  prsemunire.  It  is  important  to  look  at 
what  was  the  law  before  tbe  pasdn^  of  tine 
statute.  That  is  well  snmmarisedin  the  jn^meut 
of  Erie,  J.  in  Beg.  v.  ArchbiMhop  of  Cantervuru ; 
Ham^den'B  case  (11  Q.  B.  483;  Report  of  the 
Case  of  Dr.  Hampden*  by  Richard  Jebb,  London, 
1849),  where  he  says,  at  p.  568 :  "  The  reference 
to  history  leads  me  to  the  conclusion  that 
bishoprics  were  the  donatives  of  the  King 
under  the  Saxon  and  some  Norman  Kings; 
from  the  charter  of  King  John  to  the  reign 
of  Edward  III.  bisbops  were  elected  by  the 
dean  and  chapter  and  confirmed  by  the  arch- 
bishop ;  and  that  from  the  reign  of  £dward  III. 
to  the  time  of  this  statute  the  Pope  hiid  super- 
seded the  archbishop  except  on  a  few  occasions 
when  the  Papal  See  was  pownrless."  In  the  charter 
of  John,  1214,  printed  in  Jebb's  Re^rt  of  the 
Case  of  Dr.  Hampden,  pp.  125, 126,  will  be  found 
the  reservations  in  that  charter  as  to  the  power  of 
the  Crown.  A  farther  authority  as  to  taa  former 
state  ci  the  law  is  to  be  found  in  Ooke  upon 
Littleton,  at  p. '134a.  Since  Ooke  wrote  and 
Erie,  J.  delivered  his  judgment,  we  have  Dr. 
Stubbs*  Constituti<nial  History  of  England  : 

Small  8vo  edition,  vol.  1,  i^.  134,  135,  316,  317, 
321;  vol.  3,  295€tnq. 

Tbe  result  is  that  there  was  very  great  fluctuation. 
There  were  two  parties — viz.,  the  King  and  the 
Pope.  But  whatever  happeued  in  the  earlier 
days,  in  practice,  except  danng  a  few  years,  from 
Edward  III.,  the  Pope  had  drawn  to  himself  the 
right  of  confirmation  and  issued  his  bolls  aooor- 
diogly  upon  which  oonsecration  took  place.  Aa  to 
contentious  confirmations,  the  last  is  in  1316,  but 
of  all  these  oases  they  do  not  come  down  fur- 
ther than  the  year  1416,  which  was  Wakenfng'g 
case,  and  that  was  practically  non-oontenttoas. 
The  only  other  statute  is  25  Edw.  3,  0.  6 — ^the 
Statute  of  Provisors.  That  title — namely,  "  pro- 
vision " — was  applied  to  all  statotes  refening  to 
all  nominations  of  tbe  Pope  to  any  ecclesiastical 
dignity.  It  was  passed  in  1350,  and  goes  to  show 
by  sect.  3  tiiat  the  Crown  presented  direct  when 
were  was  any  reservation,  collation,  or  provision 
by  the  Pope.  Tutiiii^;  to  25  Hen.  8,  one  must 
construe  it  in  the  light  that  for  150  years  before 
the  statute  was  pamed  the  confirmation  was  at 
Borne.  Thai  comes  the  statute^  and  the  dean, 
and  ehapter  have  to  deot  the  person  mentioned 
in  the  letters  missive : 

Coke  upon  Littleton,  95a.  and  Hargraves'  note  4. 
Confirmation  is  a  sequel  of  election.    If  the  dean 
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and  chapter  do  not  aleot^  the  King  apptnnte  hy 
letter*  patent  and  the  arohbUhop  oonaecratea 
direct,  aad  there  is  no  oonfirmatiou,  which  only 
cornea  in  when  there  is  an  election.  It  would  be 
MttHiading  if  there  was  snoh  a  difference  between 
the  preroKatiTe  of  the  Grown  and  the  position  of 
the  bishm-elect  according  as  if  the  dean  and 
chapter  do  or  do  not  go  through  the  form  of 
election.  If  the  dean  and  chapur  do  not  elect, 
it  is  clear  under  the  statute  that  the  archbishop 
mweeds  without  con&iaation  to  consecration. 
But  the  argnment  pat  forward  hj  the  other  side 
is  that  if  the  dean  and  chapter  do  their  Aatj  and 
elect  the  person  in  the  letter  missire,  then  tiie 
final  decision  whether  or  not  the  bishop-elect  is  a 
^tiper  parson  rests  not  with  the  Grown,  but  with 
the  axonlHsfaw  after  hearing  objections,  but  that  if 
Boeleoti(m  tsne  ^ocei  tlw  sue  disoretion  is  in 
ihe  Grown.  It  is  said  tiiai  the  archbidiop  has  the 
right  and  the  dat  j  to  examine  the  Ushop-elect, 
Bul  if  he  finds  him  heretical  or  in  any  way  unfit 
he  can  reject  him.  If  the  archbishop  does  not 
mbf  confirm  but  also  consecrate  ^thin  a  certain 
period — namely,  twenty  days — he  is  liable  to  the 
peoaltdes  of  prsemnnire  under  sect.  7  of  the  statute 
of  25  Hen.  8.  There  are  Bereral  cases  where 
tiiere  is  no  confirmation,  such  as  where  the 
dean  and  chwter  do  not  elect;  in  the  case  of 
bishoprics  under  31  Hen.  8,  c.  9 ;  in  the  case  of 
i'oSiagaa.  bishops  under  26  Hen.  8,  c.  14t;  and  in 
the  Insh  Church  by  2  Eliz.  c.  4,  where  the 
bishop  is  appointed  by  letters  patent^  snd  that 
result  is  aduered  by  reference  to  the  statnte  of 
25 Hen.  8: 

O'Brtsn  t.  fntvan,  Cro.  Jae.  552 ;  Fslnwr,  22 ; 

2BoUe'8B.  201. 

All  the  authorities  under  the  canon  law  are  quite 
immaterial  with  record  to  the  law  under  the 
statutes  of  Henry  YIII.  There  are  other  instances 
of  no  oAufirmation  ia  the  case  of  the  bish<»>ric  of 
St  Albans  nnder  the  statute  of  1875  (38  &  39  Tict. 
c  34,  8.  8}  and  under  the  statnte  of  1878  (41  &  42 
Tict,  c  68)  by  which  the  bishc^rios  of  IdTerpool, 
Newcastle,  Wak^dd,  and  Sonthwark  were 
oeofced;  also  in  tlwoaaeof  theBishopot  Calcutta 
in  SB  Geo.  3  and  other  bidisn  bishoprics  under 
3  &  4  "WilL  ^  0.  86.  There  is  also  the  case  of 
tin  Crown  ci^onies.  These  oases  annihilate  the 
argument  that  there  is  anything  essential  to  the 
eccle&iastical  position  of  the  bishop  in  con-  , 
firmation  bung  conducted  Mther  with  or  wit^ut 
examination.  At  p.  145  of  Jebb*s  Report  of  the 
Case  of  Dr.  Hampden  is  to  be  found  the  (pinion 
of  Bar  James  Marriott,  from  his  M.S.  Book  of 
Practice,  who  was  Queen's  Advocate  la  1764. 
He  says :  "  Confirmation  must  be  dispatched 
within  twenty  days  otherwise  a  pnemmure  is 
incurred.  Therefore  there  needs  no  tntation  of 
opposers,  nor  are  they  to  be  beard  if  they  offer : 
see  25  Hen.  8,  c.  20;  M.  S.  No.  6;  also  Eden's 
Ptaetioal  Observations."  It  was  assumed  by  the 
objectors  in  the  Hampden  case  that  when  the 
mtote  passed  t^oe  was  an  exisUng  f  tmn  of  cm- 
Snaation  in  nee  in  Tj^^g^Tifl  which  inTolved  ezami- 
inti<nibythearchbiBhop.  That  is  a  mistake*  f  or 
from  Edward  IIL  onwards  all  tlus  had  been 
drawn  to  Borne,  and  the  only  case  oi  conflmiBtion 
vas  WaJteryng'B  case  in  1416 : 

Hie  statute  of  3  Hsn.  5  (Bdls  of  FsrUsmsnt,  ToL  4, 
1414  to  1437.  p.  71), 

^  iarm  of  writ  Iwsed  on  the  statute  is  in  Kymer's 
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Foedera,  toL  9,  p.  338,  edit,  of  1709.  Thea  as  to 
the  case  oi  WakeiTng  (Wharton's  AngUa  Sacra, 
vol.  1,  p.  417,  edit,  of  1691],  that  was  not  a  con- 
tested case,  and  is  the  only  case  cited  after  1316. 
The  earliest  instance  is  1174,  and  then  1213l 
The  only  case  in  which  there  has  been  an^ 
approach  to  questions  of  doctrine  being  raised  is 
that  given  at  p.  735  of  Wharton  of  Thomas  of 
llielsanby,  but  when  that  is  looked  into  it  was 
not  a  question  of  heresy,  but  illiteraOT-.  At  the 
time  of  the  statute  and  for  nearly  200  years  the 
confirmation  had  been  transacted  at  Rome,  and 
there  was  no  existing  practice  of  confirmation  in 
England.  [Lord  Alvebstonb.  —  There  was  at 
that  time  no  such  existing  practice  of  oonfirma- 
tion  as  would  be  understood  onder  the  statute 
without  any  further  reference.1  That  is  so.  Thej 
referred  to  the  preamUe  to  1  ]Sdw.  6»  o.  2,  passed 
in  1547.  That  statute  was  repeated,  but  the 
preamble  is  nearly  the  same  as  2  Eliz.  c.  4, 
an  Irish  statnte,  and  we  cite  it  as  showing,  if  the 
form  of  election  involved  ooofirmatiou  omy  after 
examioation,  that  recital  could  not  have  been 
possible.  Until  Sampden'B  case  there  is  no  trace 
of  opposition  being  raised  to  confirmation  except 
JfouMtague's  case  (1  Bum's  Ecc.  Law,  206.  9th 
edit..  1842;  Jebb's  Trial  of  Dr.  Hampden,  45; 
6  State  Trials,  N.  S.  427»  note  B.) : 

Tbe  Jastitation  of  a  Ghriitiaii  Hsu  (Ths  Bishop's 

Book,  1537) ; 
The  NeoM«u7  Doetrine  and  Enidilaan  CXhs  Eisff's 

Book,  1548). 

That  book  is  no  binding  authority,-  and  deals 
with  a  great  deal  more  than  confirmation 
nmplieHer,  though  a  passsge  in  the  Bishop's  Book 
is  relied  on  by  ute  other  side.  It  does  not  refer 
to  examination  after  nomination  by  the  King. 
The  passage  at  p.  109  only  goes  to  show  whether 
at  that  date  the  word  "  confirmation  **  had  any 
special  meaning  as  including  "reject."  As  to 
the  position  and  duties  of  the  vicar-GkneraL  ' 
These  are  very  generally  stated  tr^"^  John 
Lambe.  Dean  of  the  Arohes  in  1836,  and  his 
report  is  minted  in  an  appendix,  at  p.  26,  in 
Mr.  Bothery^  retom  with  n^ard  to  eoolenastioal 
appeals,  pi&ted  in  1868 : 

Oa|^t(m*B  Ords  Jndloiomm,  voL  I,  tdis  pRdsfo- 
meiw,  oh.  3.  p.  IS,  edit,  of  173B.  and  5th  Titls, 
pp.  16  and  17; 

The  Bsport  of  the  EodsdsStiaiU  CoamdsdcBMrB, 
voL34, 1869; 

Coke,  4  Inst.  337. 
Coke  was  tiiere  dealing  with  the  Yicar-General 
and  not  the  Court  of  Audiences,  wluch  was  a 
court  presided  over  by  the  archbishop,  at  least  in 
contentions  matters.  The  words  in  Oaghton  are : 
"  Which  Chancellor  or  Yicar-General  in  spiritual 
matters  did  not  exercise  those  things  which  were 
of  contentious  jurisdiction — ^that  is  to  say,  of 
causes  between  parties  in  contentions  forum 
(fare  eontradictorio),  except  such  things  as  are 
objected  merely  as  a  matter  ot  torn.  Far 
instance^  the  business  oi  the  election  ot  Uahops." 
Ooke  says ;  **  But  deeleth  with  matters  pro  forma, 
as  oontirmations  of  bishops,  electums,  conseora- 
tions,  and  the  like": 

Thorpe  v.  Mansally  1  Hsgg".  Consift.  Kept.  4,  a. 
It  is  said  that  charges  of  heresy  can  be  made 
agfunst  the  Inshop-elect,  but  if  on  confirmation 
iSe  bishop.elect  could  be  so  attacked,  there  would 
be  some  Kam     procedure  provided,  as  a  charge 
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«uoh  as  this  must  be  specufioally  and  dsfinitelj 
made: 

Waiianu  t.  Bishop  of  Saliibury,  9  L.  T.  Bep.  787  ; 

2  Hoo.  F.  C.  Cm.  375 ; 
Bh9ppard  t.  BennOt,  26  L.  T.  Bep.  923 ;  L.  Bep.  4 

P.  C.  371. 

These  cases  show  that  irhere  heresy  is  charged 
the  chaises  must  be  speoifically  made.  The  onlj 
reason  whr  no  procedure  is  proTided  can  be  that 
-charges  of  this  kind  cannot  be  made,  as  no  form, 
no  procedare,  and  no  saf^nards  are  prorided.  An 
iuqniry  saoh  as  Uiis  oonld  not  be  conducted  within 
twenty  days  imder  sect  7  of  26  Hen.  8.  It  might 
be  as  well  said  that  the  word  "elect"  withrenrd 
to  the  dean  and  chapter  ahould  mean  elect  u  fit 
and  proper.  It  ia  said  tiiat  the  form  used  shows 
that  the  confirmation  is  a  matter  of  substance. 
The  form  used  has  no  bindino:  authority,  and 
•could  be  altered  at  any  time,  ^at  cannot  affect 
•the  construction  of  the  statute.  The  authority 
of  the  canonists  has  ncthing  to  do  with  the 
statute  of  Henry,  and,  although  they  may  show 
that  before  the  statute  questions  of  heresy  or 
eohiBin  could  be  raised,  oar  ptnnt  is  that  it  ooold 
Jiot  be  so  after  the  statute : 

Lanoelotii  Iiutitittionea  Jniis  Canonioi,  1st  Bk., 

lits.  6,  7,  8,  9  (LDgdnni  (Lyoni)  edit.,  1616; 

Hagdebnrg  edit.,  1717) ; 
Fcznzi's   iUUioiheoa   Caiuniioa   Legis  (HUan), 

p.  218  ;  (Venlos  1782),  toL  2,  p.  457  ; 
Ccnpiis  Jvls  OsaonM,  Dseretals  of  Qngaej  IX., 

vol.  2,  Bioliter's  edit.,  Leipalo,  1881,  p.  58 ; 
Lyndwood's  Provinoiale,  Ozfotd,  1679,  p.  218  ; 
Sltg.  T.  Archbishop  of  Canterbury,  11  Q.  B.  4SS ; 

jndgmeiit  of  Erie,  J. 

TWAzaBT.  J.— Would  it  not  be  a  ground  for  at 
'least  delay  it  it  was  objected  that  the  appoint- 
ment had 'been  bought  Pj  I  submit  no.  That  is 
a  matter  that  could  be  laid  before  the  Crown,  but 
the  arohbisbop  would  be  powerless  to  deal  with  it. 
All  that  can  be  considered  at  the  confirmation  is 
the  identity  of  the  person  and  the  authenticity  of 
the  documents.  There  is  also  the  question 
whether  mandamua  will  lie.  [Lord  Altbbstone, 
CJ.  —  I  thiok  it  was  oonridered  In-  all  the 
jndges  in  Samoden'a  case  that  it  wonld.]  That 
is  so,  but  I  take  the  ptniit  although  the  court 
would  be  bound  by  tliat  oase.  It  is  worthy  of 
note  that  in  23  Hen.  8,  o.  20,  recited  in  25  Hen.  8, 
'the  "  confirmation  "  is  not  mentioned  from  b^in- 
ning  to  end.  If  the  contention  of  the  other  side 
ia  correct,  the  only  way  a  dean  and  chapter  could 
object  wonld  be  by  eleotiug  on  the  letter  missiTe, 
for,  i£  they  did  not  elect,  the  nomination  by  the 
King  is  made  by  letters  patent,  and  oonseoration 
is  made  over  their  heads.  As  to  the  form.  The 
whole  ceremony  is  one  of  form.  The  election  is 
purely  formal,  like  the  leave  to  elect  The  court 
•of  the  Yicar-General  is  not  a  court  for  contentions 
business,  and  in  fact  this  matter  need  not  have 
been  sent  to  him  at  all,  but  the  archbishop  might 
have  appointed  a  special  commission  as  in 
Hampdm$  case.  The  bishop-eleot  is  not  cited  to 
•the  oonrt  of  the  Vioo^Geinera],  nor  ia  he  a  party, 
-and  yet  the  other  ride  oontend  tiwt  he  can  be  tried 
for  any  orevery  eodeuaatioaloffeiuie.  Snob  a  eou- 
tentikm  is  almost  revolting  to  one's  notions  and 
ideas  of  justice.  The  citation  is  merely  addressed 
toopposers.  The  objections  here  do  not  chaise  the 
bidiop-elect  with  any  ecclesiastical  offence  at  alL 
If  the  Clergy  Discipline  Act  1840  is  looked  at, 
that  defines  for  this  purpose  the  only  way  in 


which  a  clergyman  can  be  prosecuted  for  an 
offence  of  doctrine  or  false  teaching.  What  ia 
necessary  in  order  to  ground  jurisdiction  under 
that  Act  is  that  he  should  be  charged  with  an 
offence  against  the  laws  ecclesiastical,  or  concern- 
ing which  there 'may  exist  scandal  or  evil  report 
of  haring  offended  against  those  laws.  One  set 
of  objections  sets  out  the  extracts,  but  the  mean- 
ing of  these  extracts  is  not  stated.  The  other 
says  that  the  6th  article  is  oantrorerted,  but  fsila 
to  set  out  tlM  extracts.  No  doubt  the  other  side 
will  and  must  say  that  there  is  sometiiing  very 
important  in  the  appointment  of  the  bish<m  in 
his  confirmation.  But  of  considerably  more  than 
100  bishops  of  the  Church  of  England,  not  more 
than  twenty-fire  can  be  subject  to  the  prooees  oC 
confirmation. 

Sir  E.  Clarice  and  E.  W.  Hanaell  for  the  Arch- 
bishop of  Canterbury  and  the  Yicar-General. — 
Neither  of  the  prosecutors  here  can  ask  for  a 
mandamua.  Captain  Cobham  was  not  at  the  elec- 
tion ;  he  did  not  oppose  or  give  notice  of  an 
objection.  Hr,  Garbett  does  not  show  any  intereat. 
The  parties  in  Mampden's  case  were  two  incum- 
bents in  the  diocese  of  the  bishop-elect,  and  bo 
they  had  an  interest.  They  referred  to  thejudg- 
menta  of  Coleridge  and  Fatteson,  JJ.  in  Hamp- 
den's case  and  lUg.  v.  Bishop  of  Chichester  (29 
L.  J.  23;  Q.  B. ;  2  El.  &  EL  2U9).  [Lord  Altes. 
8T0MS,  O.J. — II  we  were  to  hold  that  these  rules 
shonld  be  discharged  on  ttie  ground  of  want 
of  interest,  we  need  not  decide  as^hing  else.] 
If  raising  this  point  would  prevent  a  mirion 
being  given  on  the  main  question  which  it  ia  our 
desire  should  be  given,  I  withdraw  the  objecticm. 
The  archbishop  in  this  case  acted  throughout  on 
the  advice  of  ois  Yicar-General,  and  it  is  impor- 
tant to  see  what  authority  the  Yicar-General  luid 
from  his  patent.  The  passa^  which  r^era  to 
confirmation  sa^s:  "And  we  commit  and  confer 
on  you,  the  said  Charles  Alfred  Grippe,  the  power 
and  authority  of  us  and  our  successors  by  virtoa 
of  these  presents,  and  we  do  for  ns  and  our 
snccessor  whomsoever  give  and  grant  to  you  the 
authority  above  and  f^  power  with  the  faculty 
and  right  of  confirming  aJll  elections  whatsoever 
of  all  bishops  to  our  province  of  Oanterbaiy^ 
according  to  the  exigency  of  the  law  and  of  the 
statutes  of  this  Kinsdoni  oS  Great  Britain."  Tha 
Yioar*General  is  not  a  jndioial  officer.  In  Coke's 
Fourth  Institute  it  says  that  he  meddleth  not  with 
contentious  matters,  and  Lord  Stowell  in  Thorpe 
V.  MansaU  (sup.)  says  that  he  has  anthorify 
in  matters  of  voluntary  jnrisdictiim.  There  la 
no  example  of  the  Yicar-General  exerciains^  any 
contentious  business  at  all.  There  is  a  senes  of 
authorities  with  regard  to  the  position  taken  up 
by  the  Yicar-General : 

Sir  Junes  Marriott's  opinion  (sup.)  • 

Sir  John  Lunbe's  opinion  (Botbery's  Bepnct  ia. 
Betnm  of  Eooleiiutiosl  Appeals,  p.  26) ; 

Judgments  of  Dr.  BoroAbj,  Dr.  LaeUsffton,  and  Sir 
John  Dodsfm  (Jebb'a  report  of  the  caas  of  Dx. 
Hampden,  p.  54  st  seq.) ; 

Beg.  V.  Archbishop  of  Canterbury,  11  Q.  B.  483 ; 

The  Inatitation  of  a  Christian  Han  (the  Bishop's 
Book,  1537)  i 

The  lieceuary  Dootrice  and  Erudition  (the  King's 
Book.  1543). 

The  other  side  rely  upon  certain  Italian  oanonista 
to  control  and  defeat  the  operation  of  a  statnto 
by  the' authority  of  canons   which  we  say  aro 

Digitized  by  Google 


Ihrch  15.  1902.] 


THE  LAW  TIMES. 


[Vol.  LXIX7I.— 85 


E.6.]  Bex  «.  Abcbbishop  or  CAjr-riBBiTBT ;  Be  G  dbe  ;  Ee  parte  Gobhak  &  GtA-bbbtt.  [K.B. 


Bot  part  <^  the  law  of  this  country  at  all.  The 
passage  in  the  Bishop's  Book  does  not  deal  with 
the  ocmfirmation  of  a  bishop,  but  ot  the  institution 
of  priests.  If  any  importance  is  to  be  placed 
imon  the  volame,  the  King's  Book  is  undonbtedlj 
the  one  of  imponance.  And  when  one  looks  at 
tbat^  we  find  that  the  paesaee  in  the  Bishop's 
Book  has  disappeared  and  there  has  taken  its 
phoe  in  the  corresfKniding  part  of  the  book  the 
most  eralidt  anerti<m  of  the  ezclasiTB  anthority 
of  the  King  in  the  matter : 

Ths  Bemains  uid  Latten  of  Arofabitfaop  Cnuuaer, 
pahlish«d  by  the  Pttkar  Soowt;,  p.  IS. 

As  to  the  order  of  proceedings  in  this  matter.  In 
1869  Uiere  was  the  judgment  of  Sir  Travers  Twiss 
when  the  present  archbishop  was  appointed 
Bishop  of  Sxeter :  (see  1  Fhill.  Ecc.  Law,  42,  2nd 
edit).  There  Sir  TraTersTwias  meant  that  if  there 
had  been  defects  in  the  form  of  election  or  error 
with  nferenoe  to  tfaepenon  prosanted,  tiiat  ehoald 
be  made  known  before  oonfirmation.  [  Wbiqht,  J. 
nCarred  to  Evmu  JMuithe  (Palmer.  457; 
M.1W.  Jones.  158;  Latdi.  31,  233;  Nov,  93; 
2  Rolle*8  B.  450).]  What  really  happened  here 
was  this :  The  persona  came  before  the  Yioar- 
General  in  chambers  and  stated  what  their 
objections  were.  Th^  were  objections  as  to 
doctrine,  bnt  disclosed  no  eoclesiastical  offence. 
The  Vicar- General  ascertained  that  there  was  no 
objection  to  the  procettum  electionia  or  to  the 
personal  qualifications  of  the  bishop-elect,  but 
(mly  objeoti<Hu  on  questions  of  doctrine.  They 
referred  to  the  judgmenta  of  the  Yicar-Qeneral 
(tup.)  and  thejudgment  of  Wigfatman,  J.  in  Beg. 
T.  Bilhop  of  ChicKester  (tup.).  The  course  taken 
W  the  Vitjar- General  was  right  on  two  groonda 
nnt  of  allt  it  was  entire^  in  aooord  with  the 
mcedenta  and  opinions  smoe  the  atatnte  of 
amy  YIIL  was  paascd,  and  also  w»a  in  aooord  with 
Q»  atation  np<m  which  alone  the  right  of  these 
(QipoaerB  to  oome  in  and  be  heard  rests.  As  to 
pieoedantB  vhich  have  been  cited,  there  is  also 
the  statement  of  Sir  Henry  Martin,  Dean  of 
Arches  at  the  time  of  Oharlea  I.,  in  Mountague'a 
case  (6  St.  Trials,  N.  S.  427,  note  B).  luaamncb 
ae  the  cpposers*  right  to  appear  depends  on  the 
dtatkm,  they  mnst  be  bonnd  by  its  terms.  The 
citation  tells  them  exactly  what  will  happen,  and 
all  that  has  been  done  here  is  in  accord  with  that 
elation. 

J.  Q.  Talbot  and  Bayner  Goddard  for  the 
tnahop-elect. 

Saldans,  K.G-,  BramieeU  DavU,  E.O.  and 
WhiUhtad  for  Cobbam.  — The  qaestion  here  is 
what  is  the  meaning  and  effect  of  the  statute  of 
Hennr  YIU.  That  depends  upon  three  points— 
natnely,  what  was  the  position  of  things  when  the 
atatate  was  passed ;  what  is  the  interpetation  to  be 
put  uiKm  the  words  need  in  the  stotnte,  having 
r^rd  to  the  state  of  things  when  the  Act  was 
paued;  and  what  light  has  been  thrown  on  the 
oonrtraetion  <tf  the  statnte  by  aabseqaent  usage. 
The  snbstance  of  the  matter  is  what  is  uie 
iBMidag  of  the  offiee  of  cmfirmaticm,  and  we 
sabmit  that  that  office  cannot  be  separated  from 
the  offioe  of  consecrati<m  which  is  closely  con- 
noted with.  it.  Broadly  put,  onr  atgaments  are 
that  from  the  earliest  times,  making  allowanoe 
fat  the  struggle  that  haa  gone  on  between  the 
temporal  and  spiritnal  powers,  the  pladng  of  the 
nubp  has  been  in  the  hands  of  the  tempOTal 


power,  but  the  making  of  the  bishop  has 
been  in  the  hands  of  the  spiritual  power., 
and  therefore  both  confirmation  and  ooneec ra- 
tion are  closely  allied.  Confirmation  is  the  offioe 
by  which  the  election  of  the  bishop  is  confirmed 
from  the  temporal  point  of  view,  and  the  conse- 
cration is  the  office  by  which  the  spiritual  statns 
comes  to  the  bishop.  If  the  other  side  are  right, 
both  confirmation  and  consecration  are  empty 
forms,  both  as  we  know  them  to>day  and  as  toey 
have  been  from  an  early  period.  Tiie  forms  in 
use  now  are  the  same  as  were  used  before  tibe 
statnte.  Thwe  is  as  little  discretion  as  to  oonse- 
dration  as  to  c(mftrmation.  Originally  the  ch<Hoe- 
of  a  bishop  was  a  free  ohoioe  by  the  laiby  and 
the  clergy,  and  then  by  tiie  clergy.  Afterwarda 
it  was  taken,  at  first  irregularly,  by  t^e  monarob^ 
bat  at  all  times  the  spiritual  coalrol  was  along- 
side: 

Nml.  123  of  Jnatiniao  t 

The   deoratalB   bj  tiis  Third  I*tenn  CsuiMil, 

1179; 

The  dfloreials  by  ths  Ownoil  of  I^ona,  1343  and 

1244; 

Br.  Lingard's  Km\my  of  the  Ajiglo-Ssxoa  OuiraIi» 

Tol.  1,  Ist  eitit,  1845,  p.  89. 

Matters  came  to  a  head  when  William  II.  had  a 
quai-rel  with  Anselm:  (see  Short's  History  of  the 
Church  of  England,  1857,  pp.  31  and  35).  [Lord 
A  LVKBSTONE,  C- J.  referred  to  Ayliffe  s  Pazergon.} 
They  also  referred  to 

Johnson's  EoolesiastioU  Law,  vol.  2,  a.d.  1107,. 
"  The  CompromiM  eC  luTestitorss,"  edit.  1720. 

That  shows  consecration  was  in  the  disoretion  ot 
the  spiritnal  power,  and  that  consecration,  like 
confirmation,  was  in  the  discretion  of  the  Church. 
After  1316  it  is  said  there  is  no  evidence  of 
opposition  to  confirmation,  and  tiiey  referred 
to  Dr.  Stubbs'  Constitutional  History.  The 
reason  why  there  was  no  opposition  is  that 
negotiations  had  gone  on  between  the  King  and 
the  Pope  and  an  arrangement  come  to  after  the 
Statute  of  Provisors  by  which  these  qoestiona 
were  excluded.  The  reason  why  yon  do  not  find 
objeotioDB  laiaed,  whioh  aoeording  to  oanon  law 
had  been  raised,  was  becaiue  during  this  period 
the  process  was  governed  nob  1^  ttie  act  of  the> 
KiDg,  bat  by  the  Bot  of  the  Poj^  who  had 
auomeded  in  drawing  the  whole  matter  of  pro- 
cess to  Borne.  This  existed  from  1316  to  1&33,. 
the  date  of  the  statute.  The  statute  of  1533  was 
to  re-establish  the  normal  state  of  things  before. 
1316.  The  proposition  we  put  forward  is  this, 
the  King,  on  tbe  one  hand,  waR  the  great  temporal 
power,  and  the  Pope,  on  the  other,  the  spiritual 
power.  The  normal  course,  if  we  are  right,  would 
have  been  for  tbe  clergy  of  the  cathedral  of  the 
bishop  to  have  selected  the  bishop — that  is,  the 
dean  and  chapter  were  to  select  the  bishop  of 
their  own  free  choice — and  for  the  metropolitan  to 
have  confirmed  the  electi<m  after  investigati<»i 
and  then  to  have  c<mseorated  It  is  qnite  clear 
that  from  averf  early  date  the  King  had  a  control 
over  the  elcotion  by  the  dean  and  chapter,  the- 
first  instance  at  the  etmgi  d'etre  being  that  for 
the  bishopric  of  Ely  about  tiie  time  of  John. 
Therefore  about  1316  the  normal  state  of  attain 
was  that  the  King  interfered  in  the  election,  but 
that  the  presentation,  the  placing,  was  the  act  of 
the  eleoti(m  ot  the  dean  and  chapter,  and  th» 
metropolitan  of  the  province  was  the  spritoal 
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anthoritr  wluoh  oonfinned  and  oonsecrated,  boib 
thow  faeuig  two  very  naX  cerenumies : 

Copw  Jnxii  Caoonfoi,  DeontniD  Oratiui  Diit.  23, 
Aap.  8,  TOL 1,  Bioliter's  edit.,  LoiiMic,  1879,  p.  79, 
"QdoBwdo  awninaadiu,  qai  in  •piieopoin 
aUgttn:." 

BboifrtoM,  Tol.  1,  p.  83. 

At  the  time  the  statute  of  Henry  VIII.  was  passed 
the  mnd  *'  confirmatum"  had  a  defLnite  meaning. 
There  are  parts  of  the  canon  lav  that  are  inoon- 
aistent  with  the  statate,  and  canon  law  is  no  part 
of  the  English  law.  The  words  of  the  statute  25 
Hen.  8,  c.  20,  bear  ottt  the  view  that  we  present. 
TThe  statute  25  Hen.  8  was  preceded  by  23 
Hen.  8.  The  object  of  23  Hen.  8  was  to  do  away 
with  the  payment  to  Rome  of  annates  or  first* 
fmita.  It  was  not  to  do  away  with  any  cere- 
mony, bat  to  say  that  that  ceremony  shonld  not 
be  done  in  Rome,  but  in  this  countay.  The  true 
theory,  is  that  the  ceremony  of  confirmation 
and  consecration  belonged  to  the  metropolitan 
and  had  been  usurped  by  Rome.  NoUiing  in 
that  statute  alters  the  normal  relation  of  the 
temporal  and  spiritual  powers.  The  statute  of 
t!5  Hen.  8  was  also  for  the  purpose  of  ontting 
down  the  power  and  interference  of  Rome. 
[Lord  Altbbstohe,  C  J.— In  the  cases  referred 
to  by  the  Attorney-General,  where  there  is  no 
eonflrmation,  do  yon  aUege  that  there  is  a  duty  on 
the  archbishop  to  examine  the  candidate  and  see 
-whether  he  is  a  proper  person  P]  So  ha,  and  so 
far  only,  as  is  prescribed  by  the  Prayer-boot.  The 
statute  of  25  Hen.  8  is  to  restrain  the  interference 
■of  theSeeof  Rome  with  the  metropolitan  in  this 
-coontay,  which  was  not  the  normal  oondiUon  of 
the  Ghureh.  That  is  the  view  we  present,  b^ing 
that  statute  in  connection  with  28  Hen.  8  and  its 
own  preambles.  fRiDLET.  J.  referred  to  sect.  3 
•of  25  Hen.  8.]  The  statute  is  not  intended  to 
disturb,  and  Aow  not  disturb,  the  meanins  of  the 
words  "  confirmation  "  and  *'  consecration."  Oon- 
secration  and  confirmation  must  both  have  an 
•exercise  of  the  discretion  of  the  metropolitan, 
and  are  not  mere  empbr  forms.  They  referred  to 
tiie  judgment  of  Lord  Claims  in  BttUdaU  t.  Clifton ' 
<38L.  T.  Rep.  865  ;  2  F.  Dir.  276.)  Gontempo- 
raneons  expoution  of  the  statnte  is  imnortuit. 
Before  (he  Hampden  case  there  is  no  aiuliority. 
but  rieht  through,  the  forms  which  have  been 
adopted  are  in  accord  with  our  constmctlaQn 
•of  the  statute  and  the  portion  of  the  pre&ce 
•of  the  Prayer-book  to  which  I  have  referred. 
As  to  the  twenty  days*  limit,  aptm  which  the 
-other  side  have  laid  stress,  it  is  of  not  much 
importance,  for  only  if  without  lawful  excuse 
there  is  delay  in  proceeding  to  the  office,  then, 
-and  then  only,  is  the  penalty  of  praemunire 
incurred:- 

Xvant  T.  Aicuithe  («up.) ; 
The  abstats  3  Hsn.  5  ; 

The  writs  to  oonftrm  Ht  out  in  Bjmer's  Foedsrs. 

There  is  nothing  in  the  statute  of  25  Hen.  S  to 
show  what  "  connrm  "  and  "  con8'>crate"  mean,  but 
confirmation  must  take  place  with  all  due  circum- 
stance. The  prorisions  of  canon  law,  -so  far  as 
regards  confirmation,  were  clearly  in  force  at  the 
time  of  HeniT  Till.  That  shows  what  interpreta- 
tion should  be  placed  on  these  words.  As  to  the 
provision  in  sect.  3  that  the  election  is  to  stand  good 
for  ail  purpoees,  that  cannot  affect  the  confirma- 
tion. The  statute  of  Edward  TI.  says  the  election 


is  a  sham,  bat  it  does  not  say  the  confirmaUou 
is  to  be  a  sham,  and  that,  again,  strengthens  oar 

position : 

Gibson's  Codex,  1st  edit,  1713,  p.  128;  Sod  edit., 
1761,  p.  104. 

There  is  no  record  of  any  oppoution  at  some 
periods.  As  for  as  renrda  oerlain,  nerioda 
—namely,  Charles  IL  and  wUUam  ZIL— that  waa 
because  such  care  was  exercised  in  the  aeleoticmof 
tiie  ludiopa.  The  aotnal  objeotionB  are  for  &e 
court  ol  uie  archbishop  to  oonmder,  and  not  for 
this  conrt.  The  objections  go  to  the  fitness  of  the 
person,  and  not  only  to  questions  of  doctrine.  The 
archbishop  should  consider  these  objections  in. 
order  to  inform  his  mind  as  to  the  fitness  of  the 
person  to  be  confirmed.  The  only  writer  who 
says  that  this  procedure  was  a  mere  matter  of 
form  was  Sir  John  Marriott  in  1764.  That  only 
is  to  be  found  in  a  note  of  his,  and  he  never  gave 
that  opinion  when  Yicar- General.  Against  this 
there  are  the  opinions  of  Burn  and  Phillimore  : 
(see  Bum's  Ecc.  Law,  vol.  1,  p.  206 ;  and  1  Phill. 
Ecc.  Law,  42].  Assuming  the  Vicar- General  does 
not  deal  with  oontentjous  matters,  it  wonld  be  his 
duty  to  refer  them  to  the  archbishop,  who  could 
deal  with  them.  That  was  the  view  of  all  the 
judges  in  Hampdm't  case,  as  they  all  thongfat 
that  a  mondamiw  would  lie.  No  forms  are  laid 
down  by  the  statntettf  Henry  YIIL,  but  yon  have 
to  go  to  the  JKS  eonunwM  of  the  Church  <a  Borne. 
There  is  no  statutory  form  until  Edward  YI. : 
The  esse  of  Biahop  Horn ; 

Corpus  Jntia  Cuonioi,  Deoret.  Gngory  IX.,  Lib.  1, 

tit.  12,  14,  Tol.  2,  Biohtar'a  adit.,  Leipsio,  1881, 

pp.  124, 125 ; 
VanEipon's  JnsEocdeBissUoomTJiiiversamt  Tom.  1, 

part  1,  tit  14,    Ds  Canflmiatioae  E^sooponun," 

•dit  175S ; 

HaitUnd's  Bomaa  Cssoa  I«w  of  the  Clmrdi  of 
Eag^wid. 

Danchuserii,  K.C.  and  Morton  Smith  for 
Garbett. — We  rely  upon  all  the  arguments  put 
forward  by  Dr.  Addams  and  Mr.  Baddeley  and 
the  judgments  of  Colorize  ar.d  Patteeon,  JJ.  in 
the  Hampden  case.  The  notices  delivered  to  the 
Ticar-General  were  mere  notices  of  the  natote  o£ 
the  objecUons,  and  later  objeotitHiB  would  have 
been  put  in  in  the  form  of  articles  which  cannot 
bepnt  in  until  the  parties  have  appeared.  Mr. 
Gfarbett's  charges  were  eccledasticaiiy  criminal, 
and  so  were  comm^ced  by  articles,  and  not  by 
libel.  In  civil  cases  interest  is  required,  in 
criminal  cases  it  is  not  so : 

Vagg  T.  L«e,  30  L.  T.  Bep.  801 ;  L.  Bsp.  4  Ad.  ft 
Eoo.  135  :  L.  Bep.  6  P.  C.  38 ; 

25  Hen.  8,  c.  20; 

31  Hen.  8,  o.  9  ; 

I  Edw.  6,  o.  2. 

[BiDLST,  J. — After  the  passing  of  the  statute  of 
Edward  YI.,  the  bishops  were  nominated  by  the 
Crown  without  election  or  confirmation.]  The 
reason  why  was  because  that  statute  created  an 
artificial  state  of  things,  which  placed  appoint- 
ment by  the  King  in  the  same  position  as  thoogh 
there  bad  been  a  congv  d^/iirt,  an  election  ana  a 
confirmation': 

3  ft  4  Edw.  6,  0. 12. 

As  to  the  position  of  the  Yicar-Gteneral,  these 

Sroceedings  are  judicial  in  the  Metropolitical 
'ourt  of  the  arobbishop,  whetiier  the  Yicar- 
General  disposed  of  them  or  adjourned  them  to 
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tbe  archbishop.  They  referred  to  the  letters 
patent  appointing  the  Yicar-General.  Thoee 
deariy  show  that  be  baa  contentioaa  jorisdio^ion. 
la  Aylilfe's  Paiergon  it  sajs  that  the  Vicar- 
General  has  power  to  depose : 

BiAop  cf  Bt.  Davids  t.  Luey,  1  Ld.  ^%ym,  544  ; 

Jtwul  T.  Bishop  of  Lincoln,  14  P.  Div.  88. 

Tbe  citation  of  a  bisbop  before  tbe  archbishop  is 
cither  before  himself,  us  Yicar-Gtensral,  or  any 
oompetent  jadge : 

Beg.  T.  Arehbisfurp  <if  CanUrlMry,  11  Q.  B.  483. 

The  whole  procedure  takea  a  jndidal  form,  for 
the  Yicar-General  site  ae  a  judge ;  and  makes  his 
decree  as  a  judge.  The  notary  public  is  present, 
lad  the  principal  registrar.  An  eccleaiast^cal 
judge  fUwaya  has  to  bare  a  notary  public  pre- 
mt  ^  From  the  moment  tbe  decree  of  confirma- 
tim  is  pronounced,  the  bishop-elect  becomes  a 
Uilum  complete.  Therefore,  Jie  then  could  be 
bied  oy  the  archbishop  ia  bis  conrt,  and  so  in 
order  to  try  him  for  heresy,  he  mast  first  make 
him  a  bishop,  which  is  absurd.  Then  with  regard 
to  the  statutes  of  Henry  YIII.,  their  whole  object 
was  to  free  the  English  Episcopacy  from  Roman 
exactions,  and  tbe  purpose  of  is5  Ben.  8,  c.  20,  is 
clearly  set  forth  in  the  recitals : 

2fi  Hen.  8,  o.  20. 
With  reference  to  tbe  particular  ^tter  we  are 
concerned  with,  tbe  words  are  "to  confirm  t^e 
etedzoD,  and  invest  and  consecrate."  Ton  cannot 
sKertain  the  meaning  of  the  words  "  invest  and 
oonseerate"  witiioat  resorting  to  eodesiastical 
law,  and  so  yon  must  resort  to  ecclesiastical  law 
u  to  the  meaning  of  tbe  word  "  confirm."  That 
word  cannot  mean  to  certify  without  examina. 
ticNL  It  is  clear,  from  the  canonists,  that 
oonfirsulaon  has  beoi  a  judical  act : 

Vmna  t.  Aseuithe  (sup.) ; 

JPttmoy  Petrage  cue,  5  H.  L.  Cms.  716 ; 

8t»pkeH  V.  Gosnoldy  Vsagbui,  IW ; 

Moatroee  Patrage  oMe,  1  Hsoq.  }jU  L.  401 ; 

JuMticM  <^  Dwtbar  t.  Duehtss  ofKcxburgh,  3  CL  & 
P.  335. 

It  is  worthy  of  note  that  in  the  statute  of 
Bmay  YIll.  both  tbe  words  "  confirm  "  and 
"emserarate"  have  tiua  same  penalty  attached 
to  tiwm,  and  so  the  archbiBhop  who  refuses  to 
coDsecmte  comes  under  tbe  same  penalties  as  if 
be  refaaes  to  confirm.  It  cannot  t>e  contended 
nrioosly  that  consecration  is  a  mere  form,  and 
therefor©  confirmation  cannot  be. 

The  Attorney-General  (Sir  B.  Finlay.  K.G.)  in 
reply. — [Lord  Altbbstone. — Mr.  Attorney,  we 
all  recognise  that  you  have  the  right  of  reply,  but 
we  do  not  desire  a,  general  replyj.  The  case  put 
by  the  other  side  is  this,  thac  in  the  case  of  the 
^pointment  by  the  Grown  of  a  person  to  a 
bishopric  after  election  by  the  dean  and  chapter, 
the  Crown's  presentaticm  may  be  rejected  upon 
any  ground  which  would  be  aTulable  in  the  case 
at  a  presentation  to  an  ordinary  living.  But  the 
Ciown  would  be  in  a  worse  position,  for  if  a 
presentee  of  a  living  ia  r^jeoted  on  insufficient 
^nnmd,  the  patron  had  his  remedy  by  a  guare 
impcdiC  action,  and  now  under  the  Ifeuefioas  Act. 
The  other  dde  cannot  ptnnt  to  any  such  pro- 
ceeding by  which  the  Crown  could  enforce  its 
rig^t.  He  referred  to  Ooghton's  Ordo,  p.  17. 
5  tit,  paia.  9  and  10,  with  regard  to  the  office  dL 
YicaiMSflneral.     It  is  dear  t^at  the  practice 
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Oughton  menticms  of  the  judge  of  the  Conrt  of 
Audience  being  Yicar-Gen«ral  goes  back  to  1597. 
It  does  not  follow  from  the  aignment  for  the 
Grown  that  the  oeremtmy  of  conseeration  was  a 
mere  form : 

Ridtdale  T.  Clifton,  ZG  L.  T.  B>p.  S65;  2  P.  Dir. 

Bvans  t.  Aseuithe  (sup ) ; 

B|m«r'«  FoedoTS ; 

Coke  upon  Littleton,  95a  ; 

Bead  v.  Bishop  of  Lincoln  {sup.) ; 

HsUan'i  ConstitntioDsl  Histtny,  vd.  1,  p.  160  j 

Jfounld^i  esse,  6  St.  Tki^,  ST.  8. 4S7,  note  B. 
Feb.  10.— Lord  Axvebstone  read  the  fol- 
lowing written   judgment:  —  These  ware  two- 
rules  in  the  same  terms  moved  on  behalf  of 
two  gentlemen  of  the  names  of  Oobluun  and 
Garbett  calling  on  His  Grace  the  Archbishtn^ 
of  Ganterbniy  and  Charles  Alfred  Cripps,  bis 
Yicar-General,  "  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  them, 
commanding  them,  or  one  of  them,  at  a  court  to  be 
therefore  duly  bolden  in  the  cause  or  business  or 
matter  of  the  confirmation  of  tbe  election  of  the 
Rev.  Charles  Gore,  D.O.  to  the  Bishopric  of 
Worcester,  to  permit  imd  admit  to  appear  in  due 
form  of  law  tbe  said  Alexander  William  Gobham,. 
chairman  of  tbe  Church  Association,  to  omioee- 
the  said  oonfirmaticm  of  the  said  election  of  the 
said  Ber.  Charles  Gore,  D.D.,  and  to  hear  and 
determine  apon  such  oppontion,  and  apon  the- 
articles,  matters,  and  proofs  thereof."  Oatise  waa 
shown  against  these  rules  on  behalf  of  the  Crown 
and  on  behalf  of  the  archbish<^  and  Yicar* 
General.   The  bisbop-designato  was  also  repre- 
sented.  It  appeared  from  tbe  affidavits  that  the 
Rev.  Gaaon  Gore  having  been  duly  nominated  in 
letters  missive  from  His  Majesty  the  King  was- 
elected  Bishop  of  Worcester  by  the  Dean  and 
Chapter  of  Worcester  acting  under  royal  licence, 
and  was  then  presented  for  oonfirmadon  to  the 
arcbbiuhop.   On  the  16th  Jan.  the  Archbishop  of 
Canterbury  had  issued  a  citation  sut>stantially  in 
the  form  which  has  for  many  years  been  nsea  on 
such  occasions,  but  to  wbiob  was  added  tbe  fol- 
lowing note  or  additum :  "  Persona  claiming  to  be 
heard  as  objectors  must  deliver  notice  <x.  th^ 
objections  in  writing  at  the  office  of  the  Provincial 
B^iatry,  No.  3,  Creed-lane,  Ludgate-hlll,  before 
4  p.m.  on  Tuesday,  January  21  Inst.   No  olq'eo- 
tion  will   be  considered  unless  such  written 
statement  has  been  delivered.  Tbe  Yicar-Gaaer«l 
will  ait  in  chambers  at  committee-room  No.  2,  at 
the  said  Church  House,  at  10  a.m.  cm  Wednesday^ 
the  22nd  inst,  to  consider  any  objeoUcms  which 
may  have  been  delivered,  and  no  objector  who 
does  not  appear  in  cfaambem  and  establish  his 
right  to  appear  and  be  heard  can  appear  or  be 
heard  during  the  baainees  of  confirmation."  In 
accordance  with  the  direction  contained  in  such 
note  certain  persone,  acting  in  the  same  interest 
as  Mr.  Cobbam,  appeared  in  chambers  and  banded 
in  to  tbe  Yicar-General  printed  objections,  wbiob 
were  verified  \tj  affidavit,  and  Mr.  Garbett  and 
certain  other  guitlemen  handed  in  oertun  other 
objections  in  writing,  to  which  it  ia  not  neeassaiy 
to  refer  in  detail.  \t  is  soffident  to  say  that  tiie 
objectiona  handed  in  on  behalf  of  Mr.  Garbett 
all^d  that  tbe  Rev.  Canon  Gore,  the  bishop- 
elect.,  had  committed  ecclesiastical  offences  and 
had  pubUshed  folse  doctrine,  and  had  thei:el^ 
e(nitnvened  the  articles  tA  religion,  and  that  he 
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waa  by  reason  of  anch  pabUoationB  unfit  to  be 
introBted  with  the  care  and  Baperintendeace  of 
a  dioeeaew  The  other  aet  of  objeoticmi  alleged 
among  other  things  that .  Oanon  Gore  was  not  a 
pmdent  and  diionet  man,  and  not  at  all  a  fit  and 
proper  perK«  to  flU  the  offioe  of  Ushop,  by  reason 
of  oertain  passages  in  his  published  works,  and,  far- 
ther, that  ne  had  been  a  member  of  oertain  socie- 
ties mentioned  in  the  objections.  The  learned 
Yicar- Genera),  ^ter  considering  the  nature  of  the 
objections,  declined  to  hear  any  of  the  opponents 
in  support  of  them,  and  after  taking  the  names 
«f  the  objectors  gave  his  decision  f^t  th^  were 
not  objections  which  he  could  entertain.  Be  gave 
reasons  for  arriving  at  that  dwision,  which  were 
set  out  in  the  shorUiand  notes  verified  by  affidavit, 
and  which  were  read  before  us.  The  qaestion 
ndsed  is,  no  doubt,  one  of  extreme  importance. 
We  have  been  greatly  assisted  by  the  arguments 
of  the  learned  counsel  who  have  appeared  before 
oi  on  both  sides,  and  also  by  the  full  report  of  the 
argomsnts  which  took  place  in  the  case  of  Beg.  v. 
Arehbiahop  of  Canterbury ;  Sampden's  case  (II 
Q.  B.  483),  and  also  by  Mr.  Jebb.  Without  that 
aanetanoe  it  would  have  been  impossible  for  me 
to  prepare  my  judgment  within  so  short  a  time 
aftor  tbo  ai^omeut ;  bat  I  have  endeavoured  to 
prepare  the  reasons  for  tiie  judgment  which  I  am 
about  to  give  as  qniokl^  as  possible,  because  we 
are  aware  that  it  is  very  important  in  the  interests 
of  the  diocese  that  there  should  be  no  delay  in 
dealing  with  the  matter.  One  main  ^loiina  of 
the  contention  of  the  learned  counsel  in  support 
of  the  rule  was  that  the  Tioar-General  was  sitting 
as  a  court  to  which  opposers  had  been  summoned 
by  virtue  of  the  citation  of  the  16th  Jan.,  and  that 
they  were  entitled  in  accordance  with  the  terms 
of  the  citation  to  state  any  ^ound  of  opposition 
to  the  eleotion  or  oonfirmation  of  Oanon  Gore, 
and  tiugrefore  to  raise  by  way  of  oxtposition  the 
chaises  of  ecolesiastiOBl  oflenoes  ana  the  other 
objections  referred  to  in  the  notioes.  The  case 
was  in  the  first  ins  tan  oe  launched  when  the  rule 
was  moved  as  a  claim  for  a  mandamus  to  com^ 
a  coort  of  limited  jurisdiction  to  exercise  juris- 
diction wliich  it  was  bound  to  exercise  at  the 
instance  of  the  parties  who  demanded  its  exer- 
'  cise.  I  am  of  opinion  that  the  rules  could  only 
be  made  absolute  if  that  position  can  be  main- 
tained, and  that  unless  it  is  made  oat  no 
mandamua  ought  to  issue.  It  was  on  this  bai-is 
that  ^e  case  was  considered  by  the  judges  of  the 
Queen's  Bench  in  Beg.  v.  ArchbUhop  of  Canter- 
bury (see  the  judgment  of  Coleridge,  J.  at  p.  577, 
and  the  judgment  of  Patteson,  J.  at  ^.  o33  of 
the  report  in  11  Q.  B.,  and  the  aathorities  upon 
the  point  which  are  collected  in  Tapping  on 
Maaoamns,  p.  230  and  following  pa^s).  This 
p<^t  will  be  found  of  oonaideiabXia  importance  in 
view  of  an  alternative  contention  urged  on  behalf 
of  Ur.  Gobham  by  Mr.  Haldane,  to  which  I  will 
refer  later,  to  the  effect  that  the  court  oaght  also 
to  grant  a  mandamw  to  compel  the  Archbishop 
of  Ganterbury  to  oonuder  these  particular  objec- 
tions in  order  to  inform  his  mind  as  to  whether  or 
not  Canon  Gore  was  a  fit  person  to  be  confirmed 
and  consecrated  as  a  bishop.  Dealing  with  the 
ground  first  mentioned — the  claim  thus  set  up 
is  a  claim  that  any  member  of  the  public,  or  at 
least  any  inhabitant  of  the  diocese  interested,  who 
desires  to  oppose  the  confirmation  and  consecra- 
tion of  any  person  who  has  been  elected  a  biahop 


may  appear  in  answer  to  the  citation  of  the 
archbishop  and  call  upon  the  Yicar-Gfinend 
or  the  archMshop  to  hear  and  decide  alleged 
charges  of  hoeay,  false  doctrine,  or  other  allied 
ecclesiastical  ofnnoes,  or,  secondly,  to  inquire 
into  and  give  judgment  upon  general  objectums 
to  the  fitness  for  the  episcopal  office  of  the 
person  nominated  by  the  Crown,  duly  elected  bj 
the  dean  and  chapter,  and  presented  to  the  arch- 
bishop for  confirmation.  It  was  not  disputed  by 
the  learned  counsel  who  supported  the  rules  that, 
in  order  to  make  good  this  first  contention,  we 
must  hold  that  the  act  of  oonfirmation  done  by 
the  archbishop  or  the  Yicar.General  was  the  act 
of  a  court  having  jurisdiction  to  hear  and  deter- 
mine such  questions  at  the  instance  of  the  persona 
raising  them.  The  question  primarily  depends 
upon  the  true  oonstrnction  to  be  put  upon  the 
Act  25  Hen.  8,  c.  20.  Briefly  summarised,  that 
Act  hy  sect  4  enaUea  the  King  on  every  vc^danoe 
of  an  arohblshoprio  or  bislioprio  to  grant  to  tiie 
deanaadohapteraUcoice  to  proceed  to  tho  alectkm 
of  a  peracm  named  in  a  letter  misaive  aant  hj  the 
King,  and  provides  that  the  dean  and  chaptor  shall 
deot  and  choose  the  person  so  named.  By  sect.  5 
it  provides  that,  if  the  dean  and  chapter  elect  and 
choose  such  person,  thenthdr  election  shall  stand 
good  and  effectaal  to  all  intents;  and,  furthw 
that  the  King  may  by  letters  patent  under  the 
Great  Seal  signify  the  election  to  the  archbishop 
and  require  and  command  him  to  confirm  the 
election,  and  to  invest  and  consecrate  the  person 
so  elected.  Sect.  4  contains  a  further  provision 
that,  if  the  dean  and  chapter  defer  or  delay  tfas 
election  for  more  than  twelve  days,  the  King  may 
by  letters  patent  nominate  and  present  to  the 
said  office  such  person  as  he  thinks  able  and  oon- 
venient.  Sect  7  proridee  that  the  failure  of  the 
dean  and  (^pter  to  elect  in  aooordanoe  with  the 
Ktng*a  iioenoe  and  lettara  misaira  or  the  rtf  lual 
of  the  arohMshop  to  ou^m,-  iavestt  and  ocot- 
aeorate  anoh  penon  within  tweutgr  days  after  the 
King's  lettera  patent  have  oome  to  his  hands 
Bball  involve  the  one  or  the  other  in  the  dangers 
and  penalties  of  the  Statute  of  Pnemunire. 
Upon  the  construction  of  this  statute,  speaking 
for  myself,  I  can  add  UtUe,  if  anything,  to  the 
judgment  of  Erlts  J.,  in  which  I  entirely  concur. 
Thei  e  is  in  the  statute  no  mention  of  any  examina- 
tion or  inquiry  by  the  archbishop;  but  he  is 
directed  to  confirm  the  election  within  a  period 
ot  twenty  days,  nor  does  the  statute  on  the  faoe  of 
it  in  terms  contemplate  or  directly  or  indirectiy 
suggest  that  the  archbishop  can  in  any  way  ques- 
tion the  fitness  of  the  person  nominated  by  the 
Grown  unless  anoh  power  is  involved  in  the  use 
ol  the  vwd  **  oonfinn."  If  the  archluBhop  has 
sutdi  a  general  right,  the  position  of  tlie  Grown 
would  M  extraordinary,  and,  aa  was  pdnted  oat 
by  tiie  Attorney- G^enenil  in  reply,  far  worse  than 
the  patron  of  an  ordinary  living  in  relation  to 
Ms  patronage.  Without  now  eiuarging  upon  a 
matter  which  from  some  aspects  is  of  oonsidar- 
able  importance,  I  may  point  out  thst  bishoprics 
bave  always  had  largely  the  character  of  wina- 
tives ;  and,  if  the  Archbishop  poasessed  the  right 
to  veto  the  nominees  of  the  Croim,  I  know  of 
no  legal  proceedings  by  which  the  King  can 
enforce  his  rights  as  patron.  Of  course,  1  am 
not  there  referring  to  prsemunire.  which  is  a 
punishment  to  the  arehbiahop.  We  have  nothing 
to  do  on  this  appUcation  with  any  question  ox 
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nfanl  or  onwillingnAas  on  the  part  of  an  arch. 
UfllM^  exeoatang  nia  high  office  to  refuse  to 
ecofirm  or  oonaeorate;  the  arohbiahop  wonld 
do  ao  upon  bis  own  responsibilitj,  and  voald 
iiteor  the  riak  of  pnemnnire  contempiated  bj  the 
etatote.  No  qneatlon  was,  or  coold  be,  raised 
before  as  upon  the  argument  of  these  rules  as  to 
the  consequences  of  saoh  an  act.  I  mention 
thu  beoanse  both  in  the  argnment  of  Hamp- 
den'i  case  and  on  the  argnment  before  us,  nhat 
appeared  to  me  to  be  eztraragant  soggestions 
me  mada  of  the  arohbiah(^  bwng  oom^Ued  to 
OBifirm  u  bishop  a  man  who  ma  not  a  prieab  in 
hotj  ordetB,  a  psraon  the  age  of  thirtj,  a 

Jew  or  Turk,  a  prcoiomioed  in&dd,  or  one  baring 
some  other  obnons  dis^nalifioation,  and  there  is 
a  strong  peasagQ  in  the  judgment  of  Coleridge,  J. 
m  Q.  B.  at  p.  604;  Jebb,  p.  465)  to  the  same 
4dBaot  We  are  not  deaUng  with  any  saoh  case, 
wad,  in  my  opinion,  these  coiisiderationfl  do  not 
anist  us.  We  bare  only  to  read  the  history  of 
the  last  150  years  or  of  our  own  timee  to  know 
that  the  ofaoioe  of  persons  to  fill  the  high  office 
of  a  bidop  is  a  matter  of  most  auxioas  oon- 
lideration  by  the  Groitn,  and  that  advice  Is  given 
by  those  who  are  most  competent  to  guide  in  the 
selection  ol  fit  persiniB.  We,  in  this  case,  have  tn 
deal  witb  the  claim  of  those  on  behalf  of  whom 
these  mlea  were  moved  to  appear  upon  this 
dtatitm  b6foretbearohbialu>pornisYiear>G«neral, 
and  to  demand  a  jndidnl  deoluon  upon  the  objeo- 
tiona  which  they  nave  nised.  I  have  not  omitted 
to  aotice  the  limit  of  twenty  days  fixed  sect  7. 
I  am  raUier  inoUned  to  agree  with  tiie  argument 
presented  by  Mr.  Danckwerts  and  other  learned 
cootuel  that  this  limit  should  not  be  considered 
abitdutely  binding  if  an  objection  was  lawfully 
nisad  which  would  lead  the  arohbishop  to  ref  Qse 
or  pos^one  confirmation.  But,  upon  the  other 
hand,  the  set  limit  of  days  does  seem  wholly  incon- 
aistent  with  the  idea  that  the  statute  referred  to 
a  recogniaed  ptactioe  whereby  exponents  might 
nuM  qnestions  which  might  not  possibly  be 
determined  except  by  protracted  litigation.  To 
meet  the  plain  objection  which  arises  upon  the 
words  of  the  statute,  it  was  urged  that  the  words 
"confirm  snob  election  "  in  sect.  5  and  "confirm  " 
in  lect  7  refer  to  a  practice  of  eonfinnation 
allied  to  be  well  known,  and  which  was  sud  to 
have  existed  in  noroial  droumstancea  in  tba 
Churoh  of  England  at  acme  period  prior  to  the 
ptsnng  of  the  Act,  a  practice  under  which  it  was 
contended  that  there  waa  a  duty  on  the  part  of 
the  arohbifihop  before  confirming  any  person, 
•Uhoogh  such  person  had  been  named  by  the 
^ag  and  duly  eleoted  by  the  dean  and  chapter, 
toinqidre  at  the  atsge  of  confirmation  as  to  his 
fitness,  having  regard  to  the  qualifications  of  a 
bishop  as  laid  down  in  the  canons  of  the  churoh, 
and  that  am  a  conseqaenoe  persons  who  were  of 
o^nion  that  the  person  named  was  not  fit  to  be  a 
whop  would  be  entiUed  to  appear  before  the 
arohbishop  and  be  heard.  It  was  not  suggested 
that  this  practice  waa  actually  existing  ia  the 
Church  of  Englaud  at  the  dato  of  the  passinsf  of 
thsAct  of  1533;  on  the  contrary,  Ur.  Haldane 
admitted,  and  inade  it  a  part  of  his  ar^ment» 
that  what  what  he  called  the  noniwl  inctioe  had 
l>e«n  intenmpted  from  1316  opto  1^3.  a  period 
of  upwuds  of  200  yean.  Bat  he  contended 
■tranuNiily  tii»t  prior  to  1316  the  inaotice  at 
*vy  rata  oi  axajninattcm        the  arohbishop 


had  taken  place  under  wh^  he  called  the 
normal  state  of  thin^  and  that  the  words 
"and  confirm"  used  in  sects.  5  and  7  were 
meant  to  refer  to  that  pre-existing  practice, 
involving,  as  be  said,  the  ri^ht  of  opposers 
to  appear  before  the  archbishop  and  raise 
objections.  It  was  also  contended  that  the 
forms  which  were  used  shortly  after  the  passing 
of  the  Act,  and  which  have  continued  in  use  sub< 
stantially  in  the  same  form  from  that  time  down 
to  the  present — a  period  of  upwards  of  375  years 
— most  hava  been  intended  to  recognise  tjia  right 
of  the  opposer  to  be  heard  and  demand  jadimal 
investj^tion.  If  tiia  evidence  supported  Vba 
oontmition  that  there  was  at  the  time  of  the 
passing  of  the -Act  sndi  a  practice  it  would  have 
been  necessary  to  consider  more  closely  the  true 
effects  of  the  words  in  sect.  4  of  the  Act :  "  thmr 
election  shall  stand  good  and  effectual  to  all 
intents,"  and,  further,  whether  the  continuance  of 
aoy  such  practice  was  consistent  with  the  express 
provisions  of  the  statute.  I  mast  not  be  tiiought 
to  express  any  opinion  that,  even  if  snch  practice 
had  been  established,  persons  could  have  claimed 
the  benefit  of  it,  having  regard  to  the  clear  lan- 
guage of  the  statute.  But,  after  the  most  careful 
consideration  of  the  many  matters,  historical  and 
legal,  which  have  been  brought  before  us,  I  am 
cl^rly  of  opinion  that  there  is  no  evidence  of  the 
extstcmce  of  any  snch  established  practice  prior 
to  the  pasting  of  the  statnts^  and  that  Vba  forma, 
which,  as  I  have  said,  have  been  osed  without 
alteration  from  that  time  to  the  present,  were  not 
intended  to  refer  to  or  to  revive  any  practice  of  the 
kind.  The  uniform  practice  in  usage  since  the 
year  1533  is  practically  conclusive  against  the 
contention  that  it  is  possible  to  construe  the 
statute  as  referring  to  any  such  practice  or  right. 
It  is  absolutely  ASBSntial  to  keep  clearly  in  view 
the  distinction  between  the  state  of  things  in  the 
church  when  bishops  were  really  elected  by  some 
electoral  body  and  when  the  metropolitan  bad,  as 
such,  the  responsibility  of  inquiring  into  and  con- 
firming the  choice  of  the  electors  aftorthat  choice 
had  been  made.  From  the  earliest  days  of  the 
Ohuroh  it  has  no  doubt  been  recognised  that  a. 
bishop  should  possess  certain  qnalifioations.  They 
are  to  ba  foond  in  many  ancient  ecclesiastical 
works  and  were  in  great  part  based  origlns^y 
upon  the  Episties  of  St  PanL  Speaking  of  the 
fore'^  cuum  law,  I  think  it  is  establiuied  that 
from  very  early  times,  when  the  choice  of  Mshops 
was  by  actual  election,  th«a  was  inqniry  and 
occasionally  examination  by  a  superior  authori^^ 
not  infrequently  the  metropolitao — as  to  the  quali- 
fications  of  the  person  eleoted ;  see,  among  other 
authorities,  the  deeretum  of  Pope  Nicholas  (Gorpus 
Juris  Ganonici,  pt.  I.,  p.  79,  Kichter's  edit.  1879), 
which,  I  think,  refers  to  Pope  Nichoks  II..  who 
lived  aboat  1058,  and  which  was  read  to  us  by  Mr. 
Haldane.  So  far  as  the  foreign  canon  law, is  con- 
cerned, and  the  practice  of  the  early  Churoh,  I 
think  that  substantially  the  aame  directions  could 
be  found  at  a  veiy  moob  earlier  dato ;  but  I 
need  scarcely  say  that,  whatever  may  be  the 
view  adopted  wnen  any  question  arises  in  the 
Eoolesiastical  Court,  the  foreiga  canon  law,  unless 
accepted  in '  this  country  and  thereby  havhig 
become  English  canon  law,  does  not  form  part  of 
that  Jaw  of  England  which  we  are  administering 
to-day.  The  work  of  Lancelottns,  to  which  refw- 
ence  was  made  botii  in  the  argument  before  as 
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and  in  Sampden'a  case,  appears  to  me  to  be 
treating  of  the  qualification  of  biihops  and  the 
ezamination  of  bishopa-deaignate  according  to 
the  foreign  canon  law,  and  not  to  be  treat- 
ing of  the  practice  or  order  of  confirmation  in 
England  either  before  or  after  the  statute ;  and  I 
underatand  the  reference  in  the  judgment  in 
EvauM  V.  Aacuithe  (Jones,  158 ;  Palmer,  457}  to  be 
a  reference  to  him  as  a  irriter  in  that  capaoitj : 
(see  Palmer,  p.  472).  Taming  now  to  the  evidence 
before  ns  of  the  practice  in  England  prior  to  the 
atatate  and  during  the  period  snggeated  by  Mr. 
Haldane  as  being  the  nornui  period-^iamely, 
prior  to  1319— we  ware  rsfored  to  the  oases  taken 
from  Wharton's  Aiwlia  Sacra  mentioned  in  the 
argoment  of  Mr.  Badeley  (Jebb,  pp.  345-349). 
None  others  were  cited  to  us  on  the  argament  of 
this  case,  and,  having  regard  to  the  great  leamine 
of  the  counsel  who  argued  Hampden's  case,  I 
should  doubt  whether  anj  can  be  found.  I  am 
not  in  a  position  to  add  to  them  from  mj  own 
^owledge  or  research.  I  have  carefully  examined 
in  the  Anglia  Sacra  the  caaes  therein  cited.  All 
except  one,  that  of  Wakei^ng,  occurred  between 
the  veors  1189  and  1316.  They  do  seem  to  me  to 
establish  that  during  that  period  in  some  instanoes 
a  day  was  given  for  opposers  to  appear — see  tiie 
case  of  Bochester  in  1316  (Anglia  Sacra,  voL  1, 
357) ;  that  in  some  oases  the  archbishop  did 
deieline  to  confirm  the  election  cm  grounds  based 
Qpfm  the  canon  law— aee  the  case  ot  Winchester 
in  1274  (Anglia  Sacra,  toL  1.  315) ;  and  in  some 
oases  there  was  an  appeal  to  Borne— 4ee  tiie  oases 
of  Ely  in  1256  (Anglia  Sacra,  vol.  1,  637),  Worces. 
tar  in  1303  (Anglia  Sacra,  vol.  1,  531),  and  Ely  in 
1302  (Anglia  SMra,  vol.  1, 640) ;  and  that  in  some 
cases  there  was  an  examination  aa  to  competence 
and  doctrine  before  confirmation— see  the  case  of 
Durham  in  1213  (Anglia  Sacra,  voL  1,  735),  and 
Rochester,  1227  (AngUa  Sacra,  voL  1,  347).  The 
only  case  later  than  1316  which  has  been  men- 
tioned to  us  was  that  of  Wakeryng,  Bishop 
of  Norwich,  in  1416  (Anglia  Sacra,  voL  1,  417), 
which  does  not  assist  the  ai|piment  one  way  or 
the  other.  Beyond  the  above  points,  however, 
nothing  can  be  gathered  from  the  particulars 
^ven  of  the  character  of  the  objections,  if  any, 
raised  by  tiie  opposers.  It  is,  tiowever,  most 
important  to  note  that,  as  far  as  I  can  gather 
frmn  the  statemonb  in  Anglia  Saora*  in  every  one 
of  these  oases  wim  to  13^  there  had  been  a  reat 
deotion  eithw  by  the  dean  and  chapter  or  tiie 
prior  and  oonrmt*  so  tbat  they  relate  to  a  period 
when  tiiwe  was  a  real  election  to  be  conmmed. 
It  was  during  this  period — ^namely,  the  be^nning 
of  the  thirteenth  oentory.  1227— that  tiie  Lega- 
tine  Constitutions  of  Otho  and  Othobon  refer. 
They  no  doubt  express  the  English  canon  law,  but 
they  have  no  reference  to  the  actual  state  of  things 
at  the  time  of  the  passing  of  the  statute,  or 
for  many  years  before.  But  from  about  the  year 
1316  down  to  the  passing  of  the  statute  in  1533,  a 
period  of  over  2100  years,  an  entirely  different 
state  of  things  seems  to  have  prevailed.  At  one 
time  the  Popes  were  insisting  upon  the  right  not 
only  to  couQrm,  bat  to  select;  at  another  the 
Orown  was  resiBting  tiie  Papai  didnks.  Some- 
times the  straggle  would  appear  to  have  beeu 
between  the  Pope  on.  the  one  side  and  the  metro- 
politan or  tiw  electing  corporatitm  on  the  otiier 
be  it  dean  and  chapter  or  abbot  and  oonvent. 
Confirmations  at  times  took  plaoe  at  B<nn^  at 


times  in  England  under  bulls  from  the  Pope,  and 
during  the  last  fifty  years  immediately  preceding 
the  statute  some  anthorities  state  that  the  King 
had  soccessfuUy  defended  his  claim  to  nominate 
independently  of  any  interference  by  the  P<^  : 
(see  Green's  History  of  the  English  People,  and 
Stubbs'  Constitutional  History).  In  my  opinion, 
during  a  period  of  more  than  200  years  prior  to 
1533  uiere  was  no  recognised  practice  at  all ;  bat 
it  is  sufficient  to  aay  that  there  is  no  evidence  of 
any  such  normal  practice  as  that  which  was  con- 
tended for  by  the  counsel  who  supported  tlie  rales 
and  that,  thwefore,  it  is,  in  my  opinion,  impos- 
uble  to  saj  that  in  nung  the  word  "  confirm  ** 
the  statute  was  referring  to  a  procedure  well 
known  aad  nnderstood  at  the  time  in  any  such 
sense  as  that  which  tiie  argument  <^  the  appli- 
cants assumes.  Before  passing  to  other  con- 
siderations I  mast  notice  one  other  argument. 
It  was  said  that  "  confirm  "  mast  be  u^ed  with 
reference  to  t^e  canon  law  and  that,  inasmuch  as 
by  the  ancient  foreign  canon  law  a  bishop  had  t<^ 
possess  these  qaalimiations,  and  it  was  tbe  duty 
of  the  archbishop  before  ordaining  a  bishop  to  m 
satisfied  that  he  possessed  the  qualifications,  to 
that  extent  the  canon  law  was  recognised  by  and 
incorporated  with  the  statute.  I  am  wholly 
unable  to  assent  to  this  line  of  argument.  I  need 
not  cite  authorities  to  show  that  it  is  well 
established  that  the  foreign  canon  law  only  toraa 
part  of  the  law  of  England  in  so  far  as  it  has  been 
adopted  into  the  English  oommon  law,  eoolen- 
astioal  or  oItU,  or  recognised  by  statute;  and,, 
unless  it  can  be  contended  that  by  the  law  of 
England,  apart  from  the  foreign  canon  law  the 
word  "  confirm  "  used  in  the  statute  25  Hen.  & 
imported  this  datyon  the  part  of  the  unhbishop 
and  the  correlative  right  of  (^posers,  the  foreign 
canon  law  cannot,  in  my  opimon,  be  appealed  to 
for  the  purpose  of  estabuslung  that  any  such  duty 
or  right  eziste^-  If  1^  could  be  snccessfolly 
maintained  tlm^  an  examination  of  the  fitness  of 
a  bishop-elect,  to  take  place  at  the  stage  of  con- 
firmation, was  at  the  date  of  the  passing  of  the 
statute  considered  a  necessary  condition  to  the 
consecration  and  appointment  of  all  bishops,  tbe 
mattw  would  stand  on  a  very  different  footing. 
But  it  was  contended  hy  the  oonnsel  for  the 
Grown  and  the  archbishop,  and  not  cUsjpnted  by 
tiw  oonnsel  who  sn^ortedtiwroleSitiiatina  con- 
uderabto  number  A  instanoes  no  ocmfinnation 
took  place;  and,  as  lllnsteative  (rfthis,  itwaa 
stated  bf  Mr.  Dibdin  in  tiie  coarse  of  his  ail- 
ment that  at  the  present  time  out  of  upwards  of 
100  bishops  of  the  Church  of  England,  not  more 
^an  twenty -five  would  be  elected  subject  to  con- 
firmation. That  tiiis  was  to  a  certain  extent  a 
state  of  things  contemplated  by  the  statute  and 
existing  at,  and  Portly  after,  its  passing  cannot 
be  disputed.  It  is,  in  my  opinion,  very  impor- 
tant to  observe  that  in  tbe  case  contemplated  by 
the  statute  itself — namely.  <^  an  archbishop 
or  bishop  being  nominated  by  the  King  ,  by 
letters  patent  in  defaalt  of  election — ^no  con- 
firmation was  to  ta^e  place,  bat  the  statute 
enacted  that  the  person  so  nominated  was 
to  be  invested  and  consecrated  by  the  arohlnshc^. 
Again,  in  the  case  of  the  l^hops  ol  tiie  Irish 
Ohurch  under  2  Eliz.  o.  4  (Ireland)  no  ocmfinna- 
tion was  neoeasary.  It  is  not  quite  dear  to  me 
whether  the  bishops  appmnted  under  the  atatate 
31  Hen.  8,  c.  9,  are  cases  in  pmnb— at  any  rate. 
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«xcept  daring  the  period  between  that  date  and 
the  repeal  of  that  statute  by  1  Ph.  &  U.  o.  8,  when 
tbef  came  under  the  general  law,  and  have  been. 
I  belieT^  to  treated.  I  tiiink  it  will  be  foond 
SvMS  V.  A$euithe  did,  at  any  rate,  show  that 
Bristc^  one  of  the  six  sees  establiBbed  hj  the  Act 
Zl  Hen.  8,  o.  9,  was  under  the  genend  law  in  the 
time  of  Charles  II.  I  have  not  had  time  to  look 
and  see  whether  there  waa  anj  general  law  at  the 
time  o£  the  passing  of  the  statute  of  31  Hen.  8, 
which  would  pat  those  sees  under  it.  I  am  nob 
quite  sure  about  it.  I  do  not  stop  to  consider 
the  case  of  colonial  and  Indian  bishops,  or  the 
appmntment  of  bishops  of  St.  Albans  under  the 
rtatate  of  1875,  and  LiTerpool,  Newcastle,  Wake- 
field, and  Southwell  under  the  Act  of  1878, 
beouue  thej  are  of  a  much  later  date ;  but  tho 
pruticallT  <xmtemponu7  statntea  to  which  I  ham 
nfared  UK>w  that  at  uiat  time  the  confinnation 
d  a  bislu^  hf  an  arohbidiop  was  not  in  all  oases 
w  essenlwl  step  in  the  appointment  of  a  bishop. 
hi  the  caaea  otiier  than  those  of  bishops  elected 
deuis  and  olutpters  in  obedirace  to  eongra 
^<Itre  objectors  would  hare  no  opportunity  of 
«fea  raising,  still  less  of  obtuning,  a  deoision 
lUKm  their  objections.  X  may  here  motion  that 
the  statute  of  1  Edw.  6,  c.  '<i,  the  preamble  of 
^ch  was  cited  by  the  Attorney- General  and  the 
later  prorisions  of  which  were  read  by  Mr.  Danclc- 
werts,  also  shows  that  confirmation  was  not 
r^aided  as  a  neoessaty  or  esiential  step  in  the 
caae  of  every  bishop.  The  answer  attempted  by 
the  learned  counsel  who  supported  the  rule  was 
that  many,  if  not  all,  of  these  cases  were  instances 
«f  spp(nntments  under  direct  statutory  authority, 
^it,  if  examination  at  the  stage  of  otmfirmation 
is  or  was  at  the  date  of  the  statute  regarded  as  a 
saf^oard  in  tbo  intereste  of  the  Church  against 
the  nominaUon  of  an  unfit  person,  it  is  difficult  to 
snderstand  wh;^  it  should  be  dispensed  irith  in 
case  of  nomination  by  letters  patent  or  any  of 
thecases  referred  to.  That  the  vie^w  which  I  hare 
e^trsBsed  of  the  statute  was  the  view  taken  by 
laiiyers  of  eminence  from  an  early  date  is  not,  I 
think,  open  to  question.  In  Coke's  Inst.,  at 
p.  3^,  it  is  stated  that  the  confirmation  of 
biahops'  Sections  is  one  of  the  matters  pro  fomui 
dealt  with  "bj  the  Court  of  Audience ;  aod 
although  I  think,  as  pointed  out  Dr.  Bayford 
ia  his  argument  in  Hampden'$  case,  it  is  incorrect 
to  state  that  such  proceedings  took  place  in  the 
Coart  of  Andience,  this  does  not  affect  the  weight 
the  opinion  from  the  point  from  which  I  am 
«oiinderittg  Uie  qnesticm;  and  sect.  201,  at  p.  134 
«(  Coke  upcm  I^ttleton  (the  notes  by  Hargrare) 
is  m  accordance  with  the  same  Tiew.  The  same 
euty  be  said  of  Gibaoiy^  Codex,  a  book  <rf  very 
high  anthorify,  in  the  notes  of  which  the  rarious 
<t^ges  of  the  act  of  confirmation  and  the  formal 
docameuts  there  presented  are  carefully  discussed. 

book  was  published  in  1761,  long  after  the 
Mountague't  case,  which  occurred  in  1628.  It  is 
extremely  difficult  to  believe  that  so  learned  a 
writer  baling  so  ezhaustiTely  with  the  subject 
would  hare  failed  to  notice  such  an  important 
right  as  that  now  contended  for  by  the  opponents 
to  t^e  bishop's  confirmation,  had  it  existed.  The 
order  of  confirmation  set  out  in  Ooghton's 
Ordo  Jndiciomm,  toL  1.  tit.  337,  pp.  482- 
4S7,  ia  another  authority  in  which,  if  the  charges 
4ttd  objections  raised  by  opposers  were  intended 
to  be  judicially  examined,  one  would  certainly 


haTe  ezpeoied  to  find  more  refwenoe  to  the  pro- 
cedure.   We  have  not  been  referred  to  any  text- 
books or  authority.  legal,  histcffioal,  or  eoolen- 
astical^  contemporaneous  or   otherwise  which 
asserts  that  the  opposws  had  the  right  to  call 
upon  the  archbishop  at  the  stage  of  confirmation 
to  entertun  charges  of  ecclesiastical  offences 
brought  against  t£e  bishop-elect.    The  expres- 
sions "confirm   the   election,"  "examine  the 
election,"  and  "  the  person  elected "  do  occur  in 
some  text-books ;  and  I  proceed  to  consider 
how  far  they  support  the  contention;  but  I  am 
at  the  moment  deiding  with  the  absenoe  of  any 
direct  authority  for  the  claim  of  the  applicants. 
It  was  contended  that  the  passsge  in  Aylifle's 
Parergon  (Lond.  1726),  at  p.  245.  supported 
this  contention ;  the  words  are :  "  In  grantmg  con- 
firmation all  such  persons  ought  to  m  first  cited 
who  hsTe  opposed  the  eleotim.  and  these  aa^t 
to  be  <dted  nominatim  it  the  election  was  made  by 
part  of  the  electors ;  but  if  Hba  electicm  was  made 
unanimously   and   eoneordiier,  then   all  such 
persons  ought  to  be  cited  in  general  who  may  or 
will  object  anything  against  such  election;  to 
appear  at  a  certain  day  and  place  whrai  the  con- 
firmation  is  to  be  performed,  in  order  to  show 
cause  of   their  disapproving  of  the  election, 
and   to   impeach  the   confirmation  thereof." 
but,  in  my  opinion,  that  passage  refers  to  the 
confirmation  of  elections  as  such — that  is  to  say, 
an  inrestigatidn  as  to  the  validity  of  an  election 
and  does  not  do  more  than  state  as  a  general  pro- 
position relating  to  all  canonical  elwtions  that 
persons  opposing  may  allege  that  the  election 
was  irregular  and  that  the  person  submitted  for 
confirmation  was  not  duly  elected  having  r^i^ard 
to  aU  the  preliminary  proceedings.  -  The  chaptw 
of  the  wo»  in  which  (me  would  liaTe  expected  to 
find  that  opposers  had  t^e  right  to  call  upon  the 
archbishop  to  hear  and  determine  objeotums  to 
the  bishop-elect  at  the  stage  of  confirmation 
would  be  that  commencing  on  p.  118,  entitled  "  Of 
a  Biahm,  his  use,  power,  and  office  in  the 
Church.'^  At  pp.  127-129  all  proceedings  strict^ 
in  accordance  with  the  statute  are  duly  set  out, 
and  reference  is  made  in  the  earlier  part  of  the 
chapter  to  the  historical  disputes  between  the 
Sing  and  the  Pope,  to  which  we  have  hem 
referred.   It  is  difficult  to  believe  that,  if  there 
had  been  a  well-known  and  recognised  practice, 
tneie  would  be  no  reference  to  it  in  that* chapter, 
or  elsewhere  in  the  book.   The  only  other  auUio- 
rity  upon  which  raliance  was  placed  was  Evana  v. 
Aicuithe;  the  fuller  report  of  this  case  is  in 
Palmer,  457,  in  Norman  french.  The  two  pointo 
decided  in  that  case  seem  to  me  to  have  bem 
those  mentioned  hy  the  Attconey-Qeneral  in  his 
reply  on  behalf  of  the  Crown — ^namely,  as  to  the 
sufficiency  of  the  original  licence  and  whether  the 
licence  to  hold  the  deanery  of  York  was  good. 
But  in  the  course  of  the  a^ument  some  passages 
were  referred  to  upon  which  reliance  was  placed 
by  the  counsel  supporting  the  rule.   Atp.  474, 
Whitlock,  J.  is  reported  to  have  said,  *'  Without 
confirmation  the  elect  can  refuse,  and  for  that 
reason  there  is  before  the  confirmation  a  citation 
of  opposers  to  this  day."  and  the  Chief  Justice 
and  Doddridge,  J.,  at  p.  475, "  The  bishop  has  no 
more  in  England  by  election  than -the  parson  has 
by  presentation."   There  is,  however,  in  this  case 
as  far  as  I  can  find,  no  discusnon,  still  less  de<n- 
sion,  as  to  the  rights  of  opposers  or  persona  cited 
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or  the  natntA  of  the  qaeationB  which  may  be 
raised.  Tbe  passage  in  Burn's  Ecclesiastical 
Law,  vol.  1,  p.  206,  which  was  relied  upon  hj  Mr. 
Bramwell  Davis,  does  not  appear  to  me  to  express 
anj  definite  opinion  of  the  learned  writer.  It  is 
true  that  speaking  of  opponents  he  B&ya  "  Bat 
if  any  appear  it  seemetn  that  thev  shall  be 
admitted  to  make  their  exceptions  in  doe  form  of 
law  " ;  bat  for  this  the  only  authority  given  i«  the 
reference  to  C(dlter*8  Ecclesiastical  History.  toI.  2, 
p.  745,  and  a  oommentaiy  upon  3£outUagtte's  case, 
wi^ch  oertBinly  does  not  seem  to  be  warranted  by 
any  record  of  the  proceedings  as  fa,r  as  tu 
materials  that  hvre  bean  laid  bofore  as  throw  any 
li^hb  upon  it.  In  the  same  way  the  opinion  of 
Sir  Bobert  FhilUmore  at  p.  42  of  the  second 
edition  <ii  his  work  appears  to  be  baaed  entirely 
on  a  snppoied  implication  to  be  drawn  from  the 
forms,  by  which  1  think  he  means  the  citation. 
The  passage  from  3  Salk.,  p.  71,  where  the  words 
are  "  Whereupon  the  archbishop  examines  the 
election  and  the  party  and  then  confirms  the  elec- 
tion "  carries  the  matter  no  farther.  It  is  impor- 
tant to  obserre  that  in  none  of  these  ca'ses  ia 
the  oharacter  of  the  objections  which  could  be 
entertained  considered.  On  the  other  hand,  there 
ia,  in  the  firat  place,  the  opinion  of  Sir  James 
Marriott,  quoted  by  Sir  Joiin  Jervis  upon,  the 
argammt  of  Sampdm't  case  (Jebb,  p.  145).  I 
have  nnfortanatti^  not  had  the  time  or  means  to 
verify  the  qootiUiou.  It  was  said  in  aivament 
only  to  be  from  the  note- book  of  a  atnoent;  if 
this  be  so,  of  oonrae  it  would  not  be  of  great 
weight.  I  need  only  mention  the  opiniona  of  Dr. 
Bumaby,  Dr.  Lnshington,  and  Sir  John  Dodaon 
in  1848,  not  (mly  in  the  Sampden  case,  but  in 
that  of  Biahi^  Lee,  reported  in  the  supplement 
to  the  5  Notes  of  Gases,  p.  ix.,  and  ox  Sir  T. 
Twiss  ia  1869 — opinions  which  are  in  my  jadg- 
ment  entitled  to  very  considerable  weight.  I 
mast  not  omit  to  refer  to  a  publication  referred 
to  in  the  argnment  and  cited  in  tiie  note  to  Jebb'a 
report  at  p.  138,  though  not  referred  to  in  the 
argument  in  the  Sampden  case — I  mean  an 
extract  from  a  publication  of  the  year  1537, 
entitled  The  Listitntion  of  a  Christian  Kan, 
commonly  called  the  Bishop's  Book,  said  to  have 
been  prepared  Oranmer,  in  which  oeoars  the 
paasage,  "And  unto  tiie  priests  and  bishops 
belongeth  by  the  authority  of  the  Gospel  to 
approve  and  confirm  the  person  which  shall  be  by 
the  King's  highoess  or  the  other  patrons  so 
nominates,  elected,  and  presented  unto  them  to 
have  the  cure  of  these  certun  people  within  thia 
certain  parish  or  diocese,  or  else  to  reject  him  as 
was  said  before  from  the  same  for  his  demerits  or 
unworthineas."  Our  attention  has  been  called  to 
a  publication  in  the  same  volume  referred  to  as  the 
K.ing*s  Book  published  in  1543,  in  which  the  same 
subject  is  deut  with.  The  passage  quoted  does 
not  appear,  nor  anything  to  the  same  effect. 
The  passage  from  The  Institution  of  a  Gbristian 
Man,  was  not,  so  far  as  I  can  see,  referred  to  si 
any  part  of  the  argument  in  HampdeiCa  case, 
tiioagh  I  think  the  very  learned  oonnsel  en^ged 
in  that  case  most  have  heen  aoqnalnted  witii  it. 
After  caref al  o(msidention  of  tiie  whole  matter,  I 
am  clearly  of  <^ini<»i  that  the  statements  in  the 
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would  refer  on  this  matter  to  the  publication  oZ 
the  Parker  Society,  referred  to  in  Uie  argument 
of  the  Attorney.  General  and  Sir  Edward  Clarke. 
See  also  some  valuable  observations  on  theao 
works  by  Sir  Robert  Phillimore  in  Sk^pard  v. 
Benwlt  (L,  Bep.  3  Adm.  &  Eccl.  184).  The  case 
of  Bishop  Hountague,  which  came  before  Dr. 
Rives  in  1628,  is  the  only  case  in  which,  ao  far  aa 
I  know,  any  attempt  was  made  to  brinii  forward 
charges  of  ecdesiastioal  oftenoee  against  tlift 
bishop-elect  betweui  tbe  date  of  the  statute  and 
1848 — a  period  of  npwards  of  300  years,  for  ike- 
reasons  given  by  Dr.  Lnshington  in  bis  judgment 
in  the  Hampden  case  (Jebb,  p.  59)  and  uom  what 
appears  in  the  notes  to  the  State  Truls,  vol.  6, 
N.  S.,  p.  427, 1  am  of  opinion  that  that  case  cannot 
be  regarded  aa  any  authority  in  favour  of  the 
applicants.  I  can  find  no  aatbority  for  the 
passage  in  Bum's  Eccleaiastical  Law  to  tiio 
effect  that  Dr.  Rives  admitted  that  the  opposi- 
tion was  good  and  valid,  had  it  been  legally 
offered.  Special  reliance  was  placed  in  the  argn- 
ment of  Mr.  Haldane  and  Mr.  Danckwerta  upon 
the  preface  in  the  Prayer-book  to  the  mokmg, 
ordaining,  and  consecrating  of  biahopa,  prieato, 
and  deacons,  in  which  it  is  atated  that  "  No  man 
may  presume  to  execute  any  of  the  offices  except 
ha  be  firat  ofUled,  tried,  examined,  and  known  to 
have  snoh  qualities  as  an  requisite  for  the  same." 
This  form,  said  to  have  been  approved  by 
Granmer,  has,  I  beliefs,  bem  retained  in  the 
Prayer-book  ever  nnoe  the  Reformation ;  hot  it 
is  only  necessary  to  read  the  next  sentence  in  tiie 
preface  to  show  that  it  refers  not  to  any  exami- 
nation at  the  st^;e  of  confirmation,  or  evenprior 
to  nomination  by  letters  missive  or  the  Kjng'a 
letters  patent,  bemuse  the  words  are  distinct  that 
''  no  man  shall  be  taken  to  be  a  lawful  bishop 
except  he  be  called,  tried,  examined,  and  admitted 
thereto  according  to  the  form  hereafter  fol- 
lowing"; and  I  am  not  awaie  of  any  anthority 
for  the  suggestion  that  the  words  in  the  preface 
on  which  so  much  reliance  was  placed  by  Mr. 
Haldane  referred  to  aoything^  except  the  very 
solemn  service  of  consecration  in  which  the  aroh- 
biihop  is  directed  to  pat  to  the  biehop-eleob 
questions,  which  must  be,  and,  I  have  no  donbt, 
are  answered  always  by  the  btshop-elect  upon  his 
oonsmenoe.  These  (^aestions  replaced  the  ques- 
tions previously  required  to  be  put  to  the  bishop 
on  consecration  by  the  Samm  Missal,  which  dates, 
I  believe,  from  the  twelfth  centary.  In  this  con- 
nection the  terms  of  the  36th  article  of  reli^on 
are  not  unimportant.  The  reference  to  thia 
preface  does  not  appear  to  me  to  in  any  way 
support  the  claims  of  the  opponents  to  raise  and 
ask  for  judicial  determinajtion  of  their  objections 
at  the  atage  of  confirmation.  I  pass  now  to 
consider  the  other  main  ground  upon  which  the 
rules  niat  were  attempted  to  be  supported.  It 
was  said  the  forms  in  use  for  the  purpose  of 
election  and  confirmation  under  the  statute  are 
in  all  material  piurts  sabstantiaUy  the  same  as  those 
which  were  used  imme^td.^  after  the  passing  of 
the  statute.  They  contain  a  citation  of  opposera,  all 
and  singnlar,  whoevor  snch  tiiere  be.  especial  or  in. 
general,  that  they  appear  before  the  Tioar- General 
at  a  time  and  place  fixed  to  say  against,  exo^ 
to  or  oppose  the  said  election,  the  form  theret^,. 
or  the  percon  elected,  if  they  think  themselves  oon- 
cemecl,  in  due  coarse  <^  law.  It  was  atrenoously 
contended  that  these  words  must  be  taken  to  refer 
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to  KHDe  known  existing  practice  whmby  op- 
poeers  bad  the  right  to  appear  and  raise  any 
objectione,  including  ohar{{ee  of  eccleaiastical 
oficDoes,  againet  the  biBhop^^lect  on  aoy  groonde 
OB  whioh  they  tbonght  tit  to  allege  that  the 
tnihqp-elect  was  not  a  fit  peraon.  U  the  forma 
themselTes  were  coneistent  only  with  thia  c<mten- 
tioD,  it  iroold  no  donbt  raise  an  argnment  which 
would  make  it  difficult  to  explain  the  practice 
vhich  haa  |>reTailed  erer  &inoe  the  paauog  <A  the 
Act;  bat,  in  my  opinion,  when  the  forma  are 
earefoUy  examined  they  not  only  do  nob  give  any 
nipport  to  that  argument  but  they  tell  against  it. 
The  Latin  forms  osed  on  tha  occaaion  of  the 
electicm  of  Archbishop  Parker  in  the  year  1559  are 
set  out  in  Mr.  Jebb's  valaable  report  of  the 
EoMvien  case,  at  pp.  57  to  74  We  were  informed 
I7  Mr.  Hansel],  one  of  the  connael  appearing  for 
tbe  archbiahop,  that  there  exiats  in  the  registry 
it  Lambetli  the  correapmding  fimna  which  were 
nMd  m  the  oaae  of  the  eleetion  of  Bishop  Good- 
neh  in  the  year  1634— that  is  to  aay»  praotioaUy 
entemptnaneooaly  with  the  statute.  This  state- 
ntent  is  confirmed  by  a  oommunioati<ni  made  to 
me  ainoe  the  argumoat  hj  Mr.  ICorton  Smith  and 
Mr.  Whitehead,  oooneel  for  the  applicants.  We 
radentand  that  they  may  be  takun  to  be  sub- 
rtantially  in  the  same  forms  as  those  used  on  the 
oocanon  of  the  confirmation  of  Archl^sliop  Parker. 
From  a  earful  perusal  of  these  forma  it^  wUl  be  seen 
tiutt,  although  persons  are  cited  to  a^>ear  and 
(fpoae  if  they  think  fit,  they  are  distinctly  told  in 
more  than  one  place,  that  whether  ^ey  appear 
vt  not,  nevertheless  the  oonfirmation  will  be  pro< 
ceedad  with.  It  oen,  therefore,  be  aoaroely  ni^d 
tint  BQch  forma  are  consistent  with  the  right 
effacfavely  to  oppose  or  delay  the  confirmation  by 
deauading  an  examination  by  the  archbishop  into 
changes  which  oonld  only  be  dealt  with  after 
pntnoted  and  in  some  cases  independent  pro- 
uee^ngs.  I  say  independent^  fin-  a  reHHm  which 
Till  appear  later  cm.  Thia  leads  one  to  consider 
why  theae  forms  may  hare  been  adopted.  I  need 
■ouody  say  that  in  former  and  down  tooompara. 
tirdy  recent  times  many  old  forms  of  summonses, 
proclamations,  and  public  citatioas  were  in  use, 
which  had  no  legal  effect  or  operation,  bat  atill 
woe  kept  op ;  and  many  old  forms  ocmtinued  to 
1m  used  long  after  th^  ceaaed  to  represent  any 
real  proceedings.  It  is  unfortunate  that  we  are 
luable  to  find  any  direct  evideaoe  as  to  the  forms 
in  ue  before  the  statute  on  the  oooaaione  on  which 
the  archbishops  confirmed  eleoticms  of  bishops ; 
bot  if  I  may  be  allowed  to  hazard  an  opinion*  I 
think  that  these  forms  were  adt^ted  from  those 
*4iiofa  had  been  prerioaaly  in  use  when  elections 
had  to  be  inquired  into,  and  that  the 
nfaranoB  in  Aylifie,  to  which  I  hare  already 
raftrred  as  to  the  summoning  of  persons 
WHiuMtim  (p.  245)  who  had  opposed  the  eieotiou, 
wd  in  general  where  there  had  been  no  opposi- 
tin,  givea  an  indication  of  the  genesis  oC  the 
finrma.  We  were  rtferredl^  the  Attorney- General 
to  the  practice  on  the  omfirmation  of  the 
eleetion  of  deans  (Ooka  upon  Littleton,  96a). 
The  fonns  in  nse  on  these  occasions  are  set 
out  in  Oughbm's  Ordo  Jadioiorum,  vol.  %jp.  97 

'^■f  form.  127.  The  commission  to  the  Vicar- 
Qcneral  there  directs  him  to  approve,  ratify, 
oonfirm.  ae  n  oput  fuerit,  ac  re*  iia  exigent 
■  .  .  snnnl  and  make  Toid  the  election.  The 
whole  passage  is  important^  and  will  repay  exami< 
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nation  in  connection  with  the  matter  nnder 
d-scoBsion.  The  citation  to  oppoaers  is  set  oat  at 
page  99,  which  oorrespcmds  in  many  respects  with 
the  citation  in  use  in  the  case  of  a  Inshop  since 
1535,  and  was  pnUiahed  in  a  similar  manner. 
The  w<ffds  are  infUmumdnm,  annHUandtnn,  e< 
eauandum.  A  comparison  between  these  doou<< 
ments  and  those  added  on  the  occasion  of  the- 
oonfirmation  of  a  bishop  alter  1533  leads  me  to 
snrmiae  that  in  all  prot^bility  the  view  auggeated' 
by  Kr.  Bramwell  Davis  is  correct — namely,  that 
the  forms  are  based  on  forms  in  uae  before  the 
statute,  baring  been  originally  framed  to  meet  the  - 
practice  existing  as  far  back  as  the  elcTonth 
century,  in  the  case  of  the  oonfirmation  of  elections 
generally,  and  that  the  important  and  funda- 
mental differences  which  exist  between  the  two. 
forms  subsequent  to  the  statute  may  Le  due  to 
the  faot  thac  old  forms  were  properly  adapted 
to  tlw  new  state  of  tilings,  ^wwdsinj^mandwnr 
mituII<mdiHR,  et  oajsaiH<«m  being  omitted,  and  the 
words  eoN^lrMiafto  and  ooi^^Irmari  alone  retained* 
tlw  public  notaoes  and  citation  of  opposera 
being  advisedly  retained  in  oaae  there  should  be 
any  defect  in  the  eleotirait  and  also  to  preaerre 
the  public  character  of  the  proceedtngs.  I  haTc- 
not  been  able  to  find  in  Oughton  a  corresponding 
form  in  the  case  of  the  oonfirmation  of  a  bishop ; 
the  earlier  chapter  on  the  aabject  in  his  work  I- 
have  already  referred  to.  It  must  be  remembered- 
that  ever  since  the  statute,  although,  in  my 
opinion,  the  prooeedings  by  way  of  confirmation 
are  formal  in  tiie  smse  tiiat  no  general  opposition 
can  be  raiaed  at  that  stage  to  the  fitness  of  ibe^ 
peratm  elected,  the^  were  atill  proceedisga  of  a 
aolemn  character,  in  which,  alter  the  original 
lioenoe,  return  of  the  election  letters  patent,  and 
other  necessary  st^s  were  formally  prored,  con* 
firmation  by  the  archbishop  or  his  reprenzttatire^ 
the  Tioar-Geneni],  followed.  It  seems  to  ma  not 
unnatural  that  tto  deeire  to  maintain  the  dignify 
and  public  ohaiaeter  of  the  act  of  confinnati<m 
of  the  election  should  have  led  to  the  retention  of 
the  ancient  practice  of  summoniog  opposers  to- 
appear  if  they  thought  fit..  It  was  farther 
contended  that,  beoause  the  proceedings  include  a. 
summary  petition  which  alleges  the  various  stepe,- 
and  oontuns,  among  other  allegationa,  a  statement- 
(see  Jebb,  p.  64)  that  the  bishop-elect  is  a  learned 
person  and  fulfils  some  of  the  qualifications  which' 
were  from  the  earliest  days  considered  necessary^ 
for  a  bishop,  and  that,  as  thia  allegation  in- 
Parkw'B  case  was  supported  or  formally  proved 
by  the  evidence  of  two  witnesses,  who  deposed  to 
tne  varioas  paragraphs  of  the  summary  petition, 
Hiu  showed  that  the  prooee^i^^  were  in  tiie 
nature  of  prooeedings  before  a  oonrt,  and  tiiat 
opponents  could  traverse  those  all^tions,  be 
heard  upon  them,  and  the  Yicar-General  might 
either  pass  judgment,  or,  if  he  thought  fit,  delay 
the  confirmation,  and  refer  the  matter  to  the 
archbishop.  It  is  to  be  noted,  however,  that 
these  wiinessea  are  called  by  the  proctor  for  the 
dean  and  chapter ;  and,  in  my  judgment,  tfae^  are 
the  formal  proof  <^  matters  which  has  to  be  given 
if  I  may  borrow  an  expression  from  the  Probate 
Ooart,  "  in  solemn  form  **  as  laying  the  founda- 
tion for  the  confirmation.  We  were  informed  by 
Mr.  Dibdin  in  the  coarse  of  the  argument  that  a 
summary  petition  is  a  petition  which  has  evidence 
attached  to  it,  but  is  not  proved  like  a  formal 
suit  by  libel  or  articles.  It  was  ui^d  by  Hr. 
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Bramwell  Davis  that  because  the  writs,  as  set  out 
in  Tariona  volumes  of  Bymer's  Foedera,  both 
before  and  after  the  statute,  were  in  the  same 
form,  it  must  be  assumed  that  the  forms  and 
practice  in  use  ioimediatelj  after  the  statute  had 
been  in  nse  before.  Even  ajssuming  this  to  be  the 
ease,  I  do  not  think  it  assists  ns  materialljin 
dealing  with  the  qnestion,  because  the  write,  as  I 
understand  them,  otaly  direct  the  archbishop  to 
oonfirm,  but  do  not  contain  anj  words  indicatdns 
that  whieh  wu  inoloded  or  covered  bj  the  word 
oonfirmation.  I  should,  however,  obaerve  that  an 
euminaUon  d  tiia  forms  as  set  out  in  Pairher'a 
oaae  shows  that  tiiey  could  not  have  been  in  all 
respects  the  same  as  those  before  the  statute, 
because  raferenoe  is  made  in  them  to  the  statute. 
For  tiiB  same  reasons  the  statute  3  Hen.  5  (1418), 
wt  out  at  p.  350  of  Jebb,  does  not  carry  1^ 
matter  any  further,  as  it  onlj  refers  in  general 
terms  to  confirmation.  We  were  pressed  to  say 
that  the  opinion  of  Bishop  Fell,  p.  389  of  Dr. 
Nicholls'  Commentary  on  the  Book  of  Common 
Prayer,  cited  at  p.  390  of  Jebb,  is  only  consistent 
with  the  view  thatthere  was  ajudioial  inquiry  into 
tiie  qualifications  of  the  bishop  at  the  stage  of 
-confirmation.'  Having  regard  to  the  object  with 
which  these  works  were  written,  as  indicated  by 
Mr.  Badel^  in  his  argument  in  the  Hampden 
oaae,  and  looking  to  the  language  of  the  pasBt^s 
quoted  themselves,  they  fall  far  short  of  any  such 
proposition,  and  cannot,  in  my  opinion,  be 
regarded  as  authorities  upon  the  legal  questions 
alined  before  us.  There  is,  in  my  opinion, 
another  fundamental  difficulty  in  the  vieir 
that  the  proceedings  of  confirmation  before  the 
Ticar-General  are  to  be  regarded  eis  the  pro- 
ceedings of  a  court,  in  which  it  is  the 
duty  of  the  Ticar-General  or  the  archbishop 
to  adjudicate  judicially  upon  the  grounds  of 
objection  raised  by  the  opponents.  lb  is  to  this 
that  I  alluded  when  I  referred  earlier  in  my  judg- 
ment to  the  necessity,  if  the  arguments  in  support 
of  the  rule  are  correct,  for  independent  legal  pro- 
oeedli^  to  be  taken  at  the  st^e  of  confirmation. 
This  difficulty  aria^  from  the  fact  that,  as  far  as 
I  can  see,  the  bishop-elect,  though  present  at  the 
oonfirmation  and  taking  certain  oaths  there,  is 
not  a  party  to  i^e  proceedings  in  the  proper  sense 
of  the  word.  The  proceedings  are  iniciated  by  t^e 
dean  and  chapter,  and  the  citation  is  notaddressed 
to  the  bishop-elect.  If  chaises  of  ecclesiastical 
offences  can  at  that  stage,  and  as  a  part  of  thoae 
proceedings,  be  preferred  against  the  bishop- 
oleot,  there  is  no  trace  of  any  machinery  or 
practice  for  getting  him  before  the  court  for  this 
parpofie,  or  for  dealing  with  the  numerous  ques- 
tions of  procedure  or  coats  whizh  are  likely  to 
arise.  I  put  this  difficulty  to  Ifr.  Danckwerts, 
who  contended,  as  a  part  of  bis  argument,  that 
among  the  objectiona  raised  by  theopposer  for 
whom  he  appeared  were  charges  of  ecclesiastical 
oflencea.  He  replied  that  it  woald  be  the  duty  of 
the  Ticar>Greneral  to  permit  the  opposer  to 
appear  and  bring  in  articles,  or,  in  effect,  to  com- 
mence formal  criminal  proceedings  against  the 
bishop-elect.  I  can  see  no  traoe  of  any  such  pro- 
oedure,  and  it  seems  to  me  to  be  utterly  foreign 
to  the  nature  of  the  proceedings  on  confirmation, 
as  it  has  existed  in  the  United  Kingdom  for 
upwards  of  600  years.  When  pressed  with  the 
dmonlty  which  lay  in  the  way  of  contending  that 
the  proceeding  o£  the  Yicar-Geuerai  was  in 


the   nature   of   a   judicial   proceeding  a 
court  of  limited  jurisdiction,  and  that  a  man- 
damuB  would  go,  at  the  instance  of  the  party 
a^frieved,  to  compel   the  court   to  exercise 
its  jurisdiction.  Mr.  Haldane  based  his  con- 
tention upon  another  ground — namely,  that  the 
archbishop  had  a  duty  to  inform  his  mind  before 
he  confirmed  the  bishop-elect,  and,  that  being  so, 
he  was  bound  to  inquire  into  any  objection  raised 
by  objectors  and  postpone  the  confirmation  until 
OB  had  BO  impaired;  or,  in  other  words,  that  he 
was  bound  to  inform  his  mind  upon  any  mattara 
whioh  the  objectors  chose  to  raise.  I  hope  I  have 
not  done  the  ailment  injustioe.    I  en^avonred 
to  appreciate  it  at  the  time,  and  have  refreshed 
my  memory  by  reference  to  the  shorthand  note- 
If  the  application  for  mandamus  can  only  be  based 
on  the  duty  of  the  archbishop  to  inform  his  mind 
as  to  the  fitness  of  the  bishop-elect  before  he 
proceeds  to  confirm  the  election,  or  consecrate  the 
person  elected,  it  must  fail.   We  cannot  direct 
him  to  inform  his  mind  in  any  particular  way. 
The  distinction  between  such  a  case  and  the  case 
of  refusal  to  exercise  jurisdiction  is  well  pointed 
out  in  the  judgments  of  the  Court  of  King'd  Bench 
in  Rex  v.  Archbiehop  of  Canterhury  f  15  East,  117  ; 
13  R.  R.  409)  and  Beg.  v.  Bi$hop  of  ChiehesUr 
(29.  L.  J.  23,  Q.  B).   As  I  have  pointed  out  at  the 
beginning  of  my  judgment,  no  question  of  that 
kind  can  possibly  arise  before  us,  and  there  is*  as 
far  as  I  know,  no  pretradent  tor  a  mandamus  hiing 
granted  in  such  a  oase  as  that  suggested  by  Mr. 
Haldane.    If  the  claim  of  the  opposers  to  appear 
based  upon  their  charges  against  the  bishop^eleot 
of  ecclesiestical  offences  cannot  be  supported, 
I  am  clearly  of  opinion  that  the  other  vayuo 
allegations   contained   in   the   objections  are 
not   chai^B   which   any    eccleaiaatioal  court 
could  entertain;  nor  can  they  be  regarded  aa 
grounds  which,  in  the  view  of  the  law  alrea>dy 
indicated,  either  the  Yicar-General  or  archbishop 
should  entertain  at  the  stage  of  confirmation.  So 
far  as  the  objections  were  based  upon  charges  of 
heresy  or  ecclesiastical  offences,  there  is  a  further 
objftction  whieh  should,  I  think,  receive  attention. 
It  has  been  invariably  laid  down  by  writers  on 
ecclesiastical  law  t^at   such  ohaxftes  must  be 
alibied  with  precision  and  particularity  (see, 
among  many  others,  AylifE^  p.  345),  so  that  the 
person  choired  may  know  exactly  what  offence  is 
alleged  against  him.    This  view  of  the  law  haa 
been  repeatedly  enforced  by  the  ecclesiastical 
courts  and  Privy  Council.  As  I  understand  them , 
these  decisions  rent  not  on  any  modem  rule  or 
practice,  bub  upon  the  nature  of  the  alleged 
offeoces,  as,  for  instance,  breaches  of  the  various 
statutes.   If  this  be  so,  it  seems  to  afford  an 
additional  ai^nment  against  the  possibility  of 
such  charges  being  entertained  in  such  proceed- 
ings as  those  which  are  now  under  consideratioxi. 
A  point  was  raised  in  argument  by  the  Attorccfy- 
General,  on  which  I  do  not  express  any  opinion, 
bub  which  I  ought  not  to  leave  entirely  unnotioed. 
These  proceedings  for  conflrmaticni  have  for  a 
great  many  years  taken  place  b^ore  the  Yicar- 
Genraol.  As  far  as  I  oan  gather  from  the  autho- 
rities cited  on  the  ai^ument  and  from  some 
othen  whioh  I  have  been  able  to  considt,  tbe 
court  of  the  Yicar-General  does  not  entertain 
contentions  cases.    This  is  clearly  laid  down  in 
Oughton's  Prolegomena,  p.  16,  and  is  supported 
by  Aylifte's  Farergon,  p.  160 ;  Lyndwood,  liber.  2, 
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tit  4,  p.  104;  and  there  is  the  high  aathority  of 
Lord  Stowell  in  the  case  of  Thorpe  v.  Mansall 
(1  BAggard'a  Coneietory  Oaees,  p.4n),  in  which  the 
Umitofthe  jariadiction  of  the  Yioar-General  in 
ntch  matters  is  cImxIj  pointed  oat.  But  inas- 
moch  aa  the  letters  patent  to  Mr.  Grippi 
ifpuntin^  him  Tioar-General  also  appointed 
km  Qffiotal  Fiinoipal,  I  am  not  anr«  that  tite 
dlnecldoa  nised  hj  the  Atfcom^.General  ia  of 
niwtattce;  the  point  may  reqaire  farther  cou- 
aderation  ahonld  the  extent  of  the  jarisdi<rtiion  of 
the  Vicar-General  ever  become  a  matter  for 
feunon.  It  is  not,  in  my  opinion,  neoesaary  to 
decide  that  in  no  case  can  any  objeoUon  be  raiaed 
attiie  stage  of  confirmation  which  misht  have  to 
be  inTeatigated  by  the  Vicar>General  or  the  arch- 
l»ahop,  as — e.g.,  an  objecUon  to  the  ralidity  of 
the  election  or  the  gccuinenesa  of  the  dooamenta 
pradaced,  l^e  identity  of  the  person  elected  with 
the  person  named  in  the  letters  missira  or  possibly 
nme  action  or  oondnot  of  the  bishop-elect  since 
the  time  of  his  election;  but  I  hold  for  the 
naaona  I  have  given,  that  the  Yicar- General 
oof^t  not  w  entwtain,  still  leM  adjadioate,  upon 
diuges  of  the  character  alleged  in  the  objections 
tendered  by  either  of  the  oppoowts  to  the  oou- 
firmalMm  ia  this  naee.  As  regards  the  note  or 
addendum  to  the  citation,  I  need  only  repeat  that 
vhich  I  aaid  upon  the  motion  for  the  rules  nm 
tiiat,  in  my  opinion,  it  would  be  no  ground  for 
nandamus  that  the  archbiahop  or  Vicar-Greneral 
had  required  objections  to  be  presented  in  writing 
before  the  actual  ceremony;  but  I  may  add  that, 
in  view  of  the  questions  that  have  been  rsiaed,  I 
think  it  a  proper  course,  so  that  the  character  of 
the  proposed  objections,  if  any,  may  be  fully  con- 
ndered.  For  the  above  reasons,  which  1  have 
expressed  I  fear  at  too  great  length,  and  yet  not 
inth  the  cleameas  with  which  I  might  have 
expressed  them  had  more  time  for  lesearoh  and 
eonndttation  been  at  my  disposal,  I  am  clearly  of 
otnnion  that  these  rules  ahouM  be  discharged.  I 
eaaaot  part  with  the  oaae  without  observing  that 
it  seams  to  me  worthy  oi  oonaidnftdon  whether 
the  form  of  pnblio  citation,  which  ou^ht  to  be 
ntained  for  emue  purposes,  dionld  not  be 
modified  so  as  to  meet  the  real  case  and  remove 
the  possibilify  of  the  obgervation  that  it  is  a 
tein[>tation  to  people  to  raise  questions  at  an 
BnsQi table  time  and  place.  If  the  faoilitiea  for 
tTTing  questions  of  hereay  or  other  ecclesiastical 
offences  are  not  sufficient  the  law  sbonld  be 
unended.  But,  if  the  view  which  I  have  expressed 
is  correct,  I  venture  to  deprecate  the  attempt  to 
nise  in  a  proceeding  wholly  unfitted  for  the  par. 
pose  matters  <  which  moat  have  received  the 
■oxious  consideration  of  the  responsible  advisers 
of  the  Crown  before  the  name  of  any  person  is 
inanted  in  the  letters  missive  to  tbe  dean  and 
olwpter. 

Wbioht,  J.  read  the  following  written  jndg- 
nent :— I  can  add  nothing  of  xmportanoe  to  the 
jndgment  which  has  just  been  read;  and  it  is 
only  becMue  of  tbe  division  of  opinion  in  Bishop 
Kiiapdai's  case  tfaat  it  is  necessaiy  to  state  the 
Bumner  in  which  I  arrive  at  tbe  same  conclusion 
aa  my  I*ord.  Even  if  the  caae  depended  solely 
upon  tbe  language  of  the  statnte  25  Hen.  8,  o.  20, 
I  shoald  have  stirmgly  inclined  to  the  opinion  of 
Brie,  J.  that  the  language  of  the  statute  precludes 
the  archbishop  from  entertaining  judicially  any 
objection  whatever  to  the  election  made  in  accord* 


[K.B. 


ance  with  the  Sovereign's  command.  If,  indeed, 
anything  were  brought  to  hia  notice  by  opposers 
or  otherwise  whioh  might  suggest  to  him  that  the 
Sovereign  had  been  deceived  or  misinformed,  he 
might,  in  my  opinion,  properly  delay  confirmation 
or  consecraUon  -  nntil  the  Sovereign's  direction 
could  be  taken.  But  it  eeems  to  me  nearly  im- 
possible  to  conatoM  the  statute  aa  authorising  tbe 
archbishop  to  declare  judidally  that  the  election 
whioh  ^e  statnte  aaya  ia  to  stand  good  and  effeo- 
tual  to  all  intents,  and  which  Iw  is  ezprmsly 
directed  to  confirm  is  void.  If  it  had  beoi 
intended  to  give  him  such  a  power  or  discreUon 
some  provision  must  have  been  made  for  the 
manner  and  oonsequeDces  of  rejection.  And,  I 
think,  there  is  much  force  in  the  Attorney- 
General's  argument  that  it  is  incredible  that  the 
Crown  should  have  been  intended  to  be  in  a  worse 
position  than  any  private  patron,  who  can  enforoe 
his  nomination  by  ^uare  impedU.  No  doubt  the 
Crown  haa  in .  a  prsemunire  a  more  effeotoal 
remedy  in  a  oaae  in  whioh  it  ia  appropriate  than, 
the  subject  has.  and  it  ia  appropriate  enough  if 
the  archbishop  has  no  jurisdiction  or  discretion; 
but  it  would  not  be  appropriate  for  determining- 
whether  the  archbishop  has  riarhtly  exercised  a 
jurisdiction  or  discretion  vested  in  him  bylaw. 
But  the  caae  does  not  depend  solely  on  the  lan- 
guage of  the  .statute.  About  350  years  have- 
elapsed  since  the  aratnte  was  passed,  and  it  is 
admitted  that  there  has  not  during  all  that  tim« 
been  any  case  in  which  the  arohbisbop  has  enter- 
tained an  objecUon  to  the  election  of  a  bishop  m 
tlie  Crown's  nomiaation.  Nor  doea  the  oaae 
stand  as  if  the  matter  had  never  been  considered. 
It  was  definitely  raised  so  early  as  1629  in  Moun- 
tagiu'e  oase,  and  it  has  been  the  subject  of  obser- 
vation and  discussion  by  text  writers  during  the 
whole  period  since  the  passing  of  the  statute.  It 
has  twice,  at  least,  been  the  subjeob  of  decision  by 
eminent  civilians — in  the  caae  of  Bishop 
Hampden  and  again  in  the  case  of  Biahop 
Temple,  and,  in  myju^ment,  there  is  a  great 
preponderano*  of  opinion  in  favour  of  this  coq- 
struotion.  We  do  not  know  with  ai^  aocnracy^ 
what  was  the  reality  of  opposition  to  confiroaatitm. 
of  elections  of  bishops  bafore  the  statnte  of 
Henry  Till.,  bat  we  have  abundant  and  uncon- 
tradiubed .  exidence  that  since  that  statute  the 
oppoaition  has  been  treated  as  a  mere  form.  We 
have  a  complete  register  of  tbe  proceedings  at  the 
con&rmation  of  Archbishop  Parker  in  1559, 
shortly  aftec  the  date  of  the  statute,  and  sub- 
sbantially  the  same  forms  have  been  continued 
to  the  present  day,  and  they  show  in  the  most 
convinciDg  manner  that  although  the  ancient 
form  of  objection  has  been  preserved  it  has 
never  since  the  statnte  retained,  if  it  ever  poa- 
sesaed,  any  reality.  The  only  judicial  inquiry  has 
been  whet^r  the  proper  forms  of  eleotton  have 
been  followed,  and  whether  the  bishop-eleot  was 
qualified  aa  the  law  requires ;  and  even  this  in- 
quiry haie  always,  so  far  as  we  know,  taken  the 
form  of  summary  and  ex  parte  proof  ^  the 
electoral  chapter  without  any  admission  of  tra- 
verse by  objectors.  Then,  even  if  it  is  still  necessary 
to  cite  opposers,  and  even  if  they  ought  to  I  e 
heard  to  state  their  objections,  I  think  that  the 
only  oonolasion  would  be  that  the  oppoaers  have 
no  loeui  $tandi  to  do  more  than  to  suggest  to  the 
arohbisbop  the  matters  of  objection,  not  as 
matters  for  decision  by  him,  but  at  most  as  matters . 
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which  ia  his  disoretioa  he  ma^  take  into  oonalde- 
ration  for  the  parpoee  of  deciding  whether  he  will 
make  any  representation  to  the  Sovereign ;  and, 
if  so,  mandamus  will  not  Ue.  The  case  Is  not  like 
Bex  T.  Arehbithop  of  Canterbury  (1812,  15  Eaat^ 
117),  where  the  archbishop  was  boond  to  exercise 
a  jndioial  discretion  as  to  the  licensing  of  a 
lectnrer,  and  where  it  was  said  that  he  onght  not 
to  reject  pn^r  means  of  information  to  goide 
his  jadioiu  discretion.  Here  there  is  no  judicial 
di«»«tion  to  exercise  as  to  the  parttontar  ob- 
jeoti<ma  raised.  The  principal  opposers*  objec- 
tion in  this  oaaa  is  one  of  harasy;  and  wuea 
the  archbishop  ia  called  upon  to  refuse  the  oon- 
firmation  on  a  ground  o£  this  kind  it  is  not  im- 
material to  ask  what  means  he  has  for  trying 
such  a  qneetion.  Condstentiy  with  the  forms  in 
ose  for  350  years  there  is  no  room  for  snoh 
an  inquiry.  No  prooedure  is  provided,  or  ever 
has  been  provided,  for  it.  The  bishop  •  elect  is 
not  made  a  party.  No  sentence  could  be  pro- 
nounced. If  in  snob  a  case  a  maiMlafiitts  was  to 
go  we  should  in  effect  be  directing  the  archbishop 
to  tiT  and  determine  issues  of  heresy  without  any 
eetaDUshed  form  of  procedure  and  without  power 
to  pass  any  sentence  or  to  do  anythinfp  but  inform 
iiis  own  oonsoienoe.  I  know  of  nothing  to  show 
that  he  can  have  any  snoh  right  or  ^owar  whioh 
■eonld  properly  be  desoribed  aa  jurisdiotim ;  and, 
if  ha  nas  not  what  amoimtB  to  jariadiotion,  the 
mandamui  cannot  go. 

BiDLKT,  J.  read  tbe  following  written  jodg- 
ment: — But  for  the  importanoe  of  this  case  I 
should  not  have  thongnt  it  necessary  to  add 
anything  to  the  judgments  of  my  Lord  and 
my  brother  Wright,  wit^  whioh  I  sjgree.  The 
qnestion  is,  whether  a  mandamuM  ought  to  go  to 
the  Archbishop  of  Cantorbury  to  order  htm  to  near 
and  decide  on  objections  made  by  the  applicants 
on  doctrinal  grounds  to  the  confirmation  of  the 
«leobion  of  the  Rev.  Oanon  Gore  to  the  Bishopric 
of  Worcester.  The  answer  depends  upon  the 
proper  construction  of  25  Hen.  8,  o.  20.  Does 
that  statute  place  on  the  archbishop  the  duty  of 
hearing  objectionB  put  forward  and  of  jadictally 
deterouning,  after  hearing  tiwrn,  on  the  validity 
or  invalldi^  of  the  eleoti«i«  and  on  the  fitoees, 
or  nnfitnesB  of  ttie  person  eieoted  f  Or.  on  the 
other  baud,  on  proper  eridenoe  being  offered, 
informing  the  archbish<^  that  the  election  had 
been  in  »ct  held  accormng  to  the  eonge  d'elire, 
and  as  to  the  personal  qnalincationa  of  the  eieoted 
is  he  bonnd  to  confirm  P  I  am  not  proposing  to 
examine  idl  the  authorities  which  have  bean 
quoted  in  the  very  learned  arguments  addressed 
to  us  on  the  hearing ;  but  I  shall  endeavour  to 
summarise  them  and  to  brins  the  results  to  bear 
on  the  main  qnestion — namely,  the  oonstmotton 
of  the  statute.  First  of  all,  the  usages  prevailing 
at  the  time  of  the  passing  of  a  stetuto  are  of  im- 
portance, and  tvust  be  considered  when  tbe 
meaning  of  tbe  phrases  or  expressions  which  it 
contains  is  to  be  determined,  though  they  cannot 
be  used  to  contradict  the  plun  tmu  of  an  enact- 
ment. What,  then,  was  at  that  time  the  usage 
or  onatom  in  England  as  to  th«  eleotion,  oon. 
firmati<m.  and  cimsecration  of  bishops  P  I  think 
<^  fair  deduction  from  the  antiumties  is  that 
bishops  were  at  this  time  amwinted  by  the  Pope 
on  tbe  nomination  of  the  Grown,  and  that  the 
election  by  dean  and  chapter  had  long  beoome  a 
formal  matter  (Green's  History  of  the  English 


People,  vol  2,  p.  160;  Stubbs'  OonstitntioBal 
Uistoiy,    vol.    3,    pp.  839-341).     But   it  is 
necessary  to  iuqnire  more  predsely  what  was  the 
nature  of  the  coofirmation  required.   Andl  ttiink 
that  in  the  earlier  centuries,  and  as  a  part  of  the 
foreign  canon   law,  it  is   probdbLe    that  the 
ecolesiastioal  authority    did,    before   oon  firm- 
ing a  bishop,  snmmon  objectors  and  determine 
tiieir   causes   of    objection.     Authority  was 
quoted  to  that  effect,  and  it  would  seem,  from 
Jostinian's  Novel  123,  that,  in  those  tines,  it 
objections  were  found  on  inquiry  to  be  withont 
substance,  those  who  made  tUem  were  subject  to 
expulsion  from  the  province.   There  is  no  trace 
of  any  such  custom  or  law  as  that  having  been  in 
use  in  Eogtand,  although  it  appears  that  down  to 
the  year  1316,  aooording  to  the  instances  quoted 
from  Wharton's  AngUa  Sacra,  objector*  were 
summoned,  appeared,  and  were  heard,  and  that  in 
some  cases  confirmation  was  refused.  These 
instances  occur  chiefly  in  the  thirteenth  oentury, 
after  the  Oharter  of  King  John.    Between  tbe 
year  1316,  however,  and  the  reign  of  Heary  TILL 
no  instance  was  quoted  in  which  objeotors  had 
appealed;  and  I  think  this  much  is  certain — that 
duHug  this  period  of  about  200  years,  although 
ic  was  the  duty  of  the  archbishop  to  inform  him- 
self of  the  ia6nti<7  of  the  lHshop<eleot»  and  of 
his  qualifioations,  he  cUd  not  at  the  .osremoi^ 
of  the  oonfirmation  hold  anything  like  a  jndioial 
inqairy.   During  this  same  period,  with  a  brief 
interval  (to  which  I  need  not  fnrther  allode), 
the  confirmations  were  in  the  hands  cf  ti»  Pope. 
In  some  insbanoes  he  issued  bulls,  ordering  the 
confirmation  to  be  held  in  Engltuid,  bnt  when 
that  was  not  done  it  took  place  at  Rome,  and 
objectors  to  a  bishop  elected  to  an  Eogliah  see 
could  hardly  have  appeared  there  to  make  their 
objectitms.   At  the  outset  of  this  period  (though 
with  vicissitudes)  it  seems  that  the  Papal  influence 
was  predominant  upon  the  whole;  out  later  on, 
in  return  for  the  annates,  the  Popes  were  willing 
to  accept  the  nominees  of  the  Grown.   *'  They  had 
other  objects  in  view  than  tbe  influencing  of  the 
National  Churches,  and  the  end  of  tbeir  epiritnal 
dominion  was  at  hand "  :  (Stubbs'  GQustitntional 
History.  toL  %  s.  311).  Thne  ie  no  instancy  I 
believe,  to  the  oontrary  oi  this  in  the  raigna  ot 
Heniy  VII.  or  Henry  VIII.— «  period  of  dbont 
fifty  years,  reckoning  to  tiie  date  ci  tlua  statute. 
If  that  is  correct,  it  shows  that  at  the  time  now  in 
question  the  ceremony  of  iBonfirmation  was  one  of 
torm  rather  than  of  snbstance ;  nor  do  the  his* 
torians  seem  to  have  considered  that  it  required 
any  special  mention  while  discussing,  as  between 
the  Grown,  the  Pope,  and  the  deans  and  chapters, 
the  right  to  the  election  and  appointment  of 
bishops— a  fact,  in  my  opinion,  of  mnoh  oogenoy. 
Gertainly  it  was  not  a  judicial  process.   It  ahould 
be  added,  however,  that  in  the  documente  it  still 
appears  to  have  been  stated,  as  a  matter  of  form, 
that  opposers  had  been  cited  and  had  not  appeared. 
In  this  state  of  things  the  statute  25  Hen.  8, 
o,  20,  was  passed,  which  b^ins  by  reoitinar  what 
is  known  as  the  Annates  Aet  (23  HiBn.8.o.20).and 
then  enaoto  that  it  shAll  stand,  and  that  no 
annates  shall  be  sent  to  Bome,  and  no  bulls 
received  from  Bome.  Thns  was  done  away  with 
the  jnriadiction  oi  liw  Pope  in  this  ooontry.  Ko 
donbt  this  was  one  of  the  main  objecte  of  the 
stetute ;  but  I  pause  to  sny  that  I  cannot  accept 
the  argument  of  Ur.  TTni^^Miy,  who  ooatended- 
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tliat  it  was  the  only  one.  To  do  so  is  to  give  no 
sffoct  to  the  further  sections  of  the  statute,  and 
jMrticolariy  to  sect.  3,  which,  in  a  preamble  of 
its  own,  states  that  "it  is  not  plainly  and  cer- 
tijnly  expressed  in  the  recited  statute  in  what 
manner  and  fashion  archbishops  and  bishops 
shall  be  elected,  presented,  invested,  and  conse- 
ciated  within  this  realm."  Another  object  of  the 
ttstate^  ther^re,  was  to  settto  that  matter  for  the 
fntore.  Sect.  4  directs  that  the  dean  and  chapter 
shall  wilbin  twelve  days  eleot  the  person  named 
iotheletten  missiTe  of  the  Ein^f;  and  in  case  o( 
dshult  that  the  £ing  may  nominate  and  present 
to  the  arcbtusbop  snoh  person  as  he  ma^  think 
able  and  convenient  for  the  vacant  bishopric ;  and 
then  comes  sect.  5,  which  enacts,  first,  that  in 
<aM  of  such  nomination  and  appointment  the 
aichbishop  shall,  with  all  speed,  invest  and  conse- 
trsteirithont  any  recourse  to  Borne;  and,  secondly, 
that  in  case  the  dean  and  chapter  shall  elect  the 
person  named  in  the  letters  missive  their  election 
shall  stand  good  and  effectual  to  all  intents,  and 
the  person  so  elected  shall  be  reputed  and  teken 
V  the  name  of  the  Lord-elect  td  the  bishopric ; 
than,  the  oath  and  fealty  appointed  for  the  same 
^rinemade  to  the  King  by  the  i>erson  so  elected, 
the  King  ahall  signify  tu  election  to  the  arch- 
Iwhop,  coinmandiiis  and  lequiring  to  ocmfirm 
the  Bsid  eleetion,  and  inveat  ana  oonaeotate  the 
fsrson  so  alaoted.  Seot  7  farther  prorides  that 
i(  the  arobMshop  shall  reftase  and  ao  not  ocmfirm 
and  consecrate  the  person  so  elected  or  nominated 
within  twenty  days,  he  shall  incur  the  penalties 
of  pnemanire.  Now,  upon  the  natural  meaning 
of  the  words  oontelned  in  these  enactmente,  I 
accept  the  reasoning  of  Erie,  J.  in  the  Sampden 
case  (11  CI-  B..  at  p.  566).  It  appears  to  me  clear 
that  the  intention  was  to  give  the  nomination  of 
Inahops  to  the  King.  As  to  the  chwce  of  person,  no 
one  was  to  have  power  to  interfere.  Certainly  if  the 
dean  and  cbaptor  do  not  elect,  the  person  named 
as  nominee  of  the  King,  thought  by  him  able  and 
ccmvenient,  is  to  be  consecratMl  by  the  archbishop 
withotUi  any  power  in  the  latter  to  refuse  or  delay 
and  it  is  otremely  difficolfc  to  follow  an  argument 
eontoiding  that  in  the  alternative  case,  wMre  the 
desn  and  chapter  do  elaot  the  person  named, 
there  is  to  be  any  ditferenoe  in  the  power  left  to 
the  arobbiahop.  It  can  hardly  be  contended  that 
the  King's  nomination  is  to  oe  mthout  question 
la  ths  one  case  where  his  le*'ters  are  nob  obeyed, 
end  is  to  be  questioned  in  the  other  where  tfae^ 
are  obeyed.  1  farther  agree  with  ~  Erie,  J.  that,  if 
time  words  be  taken  in  their  strict  natural  mean- 
ing a  command  to  confirm  involves  no  authority 
to  annul.  A  cogent  argument  in  the  same  sense 
is,  in  my  opinion,  to  m  founded  on  the  enact- 
ment that  the  election  shall  "stand  good  and 
effeotnat  to  all  intente."  Yet,  aocordiog  to  the 
argument  for  the  rule  in  this  case,  it  is  precisely 
in  that  event — ^namely,  in  the  event  of  the  person 
umed  being  elected — that  there  is  to  be  a  disore- 
tiMi  in  the  archbishop  in  the  exercise  of  which  he 
might  annnl  the  election.  Tlus  being  the  natural 
mesning  of  the  stetate,  it  is  argoed  uiat  we  must 
nad  it  otharwise,  because  the  mrd" confirm  " had 
s  rsoognised  ssmse  at  that  time,  in  which  we  most 
read  it — namely,  that  it  included  an  examination 
into  the  validity  of  the  election  and  the  qualifica- 
tions  of  the  elected,  aud  a  judicial  determination 
iQOtt  all  objections  put  forward  before  the  oon- 
vmmg  amt^ority.    By  this  leading  would  be 


given  to  the  archbishop  power  and  authority  to 
disaffirm  and  annul  the  election,  a  power  and 
authority  which  it  is  at  least  foreign  to  the 
general  scope  of  the  statute  if  not  contradictory 
of  the  terms  that  he  should  have.  If  the  word 
had  at  the  time  such  a  definite  meaning,  it  may 
be  that  it  should  be  so  read,  although  it  is 
strange  that*  having  so  important  an  elect  on 
the  opentionof  the  statute,  it  should  have  fonnd 
no  plaoe  in  the  recited  statute,  or  in  the  preamble. 
But  the  true  answor  to  this  argument  is  that  it 
has  not  been  made  out  that  the  arohbishop  did  in 
fact  at  that  time  (even  if  he  ever  bad  done  so)  ludd 
any  such  court,  or  exercise  any  auch  authority  or 
jurisdiction.  This,  as  is  shown  in  the  elaborate 
judgment  of  the  Lord  Chief  Justice,  and  so  far  as 
can  now  be  aecerteined,  is  the  result  of  the 
authorities.  Next  it  was  argued  that  the  practice 
ever  since  the  time  of  Henry  YIII.  has  been  such 
as  to  support  the  contention  of  those  who  apply 
for  the  rule.  But  thia,  again,  is  not  the  fact,  zor 
it  appears  to  have  proceeded  on  the  former  lines. 
Arcnoishoi)  Parker  s  case  has  not  been  treated  as 
an  authority,  and  the  circumstances  were 
unusual ;  but  in  this  particular  it  does  not 
seem  to  have  differed  from  other  instances,  for 
the  evidence  was  not  given  by  an  oppoeer ;  and, 
on  examining  the  register  of  that  case^  it  spears 
that  in  the  ciUtlon  of  opposers  it  was  tiune  ex- 
pressly stated  that,  whether  oppoeers  sbooldoome 
or  not,  tiie  court  would  proceed.  The  words  are 
to  be  found  at  more  places  than  one  in  the 
record  (see  p.  62  of  Dr.  Jebb's  report  of  J)r. 
Sampden't  case).  I  think  it  is  clear  that  the 
words  attributed  to  Dr.  Bivee  in  Mountague't  case, 
1628,  cannot  be  treated  as  an  authority  for  this 
purpose;  and  there  is  no  later  instance  to  be 
found  in  which  uppoaers  have  either  appeared 
or  been  heard,  except  intheoases  of  Dr.  Hampden 
and  Dr.  Temple.  With  regard  to  the  passage 
quoted  from  Bishop  Fell's  Epistle  of  St.  Clement 
(see  Jebb's  report  of  the  Hampden  case,  pp.  388, 
389),  in  which  he  says,  et  nemine  eomparente  quod 
tamen  non  temper  evenit,  it  ain>ears  that  this 
publication  dates  from  abont  IddI^,  and  therefore 
t^se  wcHrds,  which  indicate  that  <m  some  occa- 
sions opposers  might  appear,  may  be  taken  as . 
referring  to  JTotinfo^ue'a  case,  wbich  had  tiap* 
pened  about  forty  years  before.  It  was  further 
argued  that  as  the  words  of  the  statute  are 
"  confirm,  invest,  and  consecrate,"  if  from  our 
decision  it  follows  that  confirmation  is  a  form,  it 
must  also  follow  that  consecration  is  so.  I  would 
strongly  repudiate  this  intention.  Consecration 
of  a  bishop  to  his  saored  ofBoe  can  never  be  a 
mere  form ;  it  is  the  solemn  and  saored  service 
petformed  by  the  Church,  by  which  the  bishop- 
elect  is  admitted  to  execute  his  office.  Con- 
firmation, on  the  other  hand,  is  merely  the  con- 
firmation of  an  election  already  held.  Conse- 
cration will  be  performed  according  to  the  solemn 
ritual  of  the  Church  in  that  behalf,  and  after 
examination  held  as  prescribed  by  that  ritual. 
Confirmation  mav  be  in  any  form — possibly  not 
dictated  by  any  law.  though  probably  shaped  by 
precedmt.  And,  so  far  as  confirmation  is  con- 
cerned, if  the  electbn  by  the  dean  and  chaptw 
was  to  be  nothing  but  a  form,  solemn,  indeed, 
yet  but  a  form,  I  can  see  no  reason  why  the  oon- 
firming  of  it  should  not  be  a  form  also.  But  it 
is  hardly  necessary  to  point  out  that  this  has  no 
application  to  consecration.    There  are  other 
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reasons  in  fitvonr  the  oonabnotioii  of  the 
statute,  which  I  think  the  right  one,  and  I 
have  not  omitted  them  in  urinng  at  this 
decision.  Thus,  where  is  the  form  of  prooednre  P 
How  is  the  conrt  to  determine  snch  qaestioiiB  as 
thosA  raised  in  this  oaae  P  Are  they  to  be  heard 
in  the  absence  of  the  person  oonoemed  P  Between 
whom  are  the  issaes  to  be  joined,  and  how  are 
they  to  be  couBidered  P  If  that  was  intended, 
the  le^slators  anrely  must  have  made  provision  on 
these  Bnbjects  !  There  is  also  a  forcible  argument 
derived  from  the  recital  in  1.  Edw.  6,  o.  2,  and 
there  is  the  high  authority  of  Coke,  Gibson's 
Codex,  and  others,  in  later  times,  inclading  Dr. 
Lnahington.  And,  on  the  other  aide,  I  find  no 
authority  which  has  similar  weight.  I  am,  there- 
for^ of  opinion  that  the  rales  should  be  dis- 
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Gordon  v.  London,  Citt,  and  Kidland  Bane  ; 
Ck)BD0N  V.  Capital  and  Oountizs  Bank,  (a) 

APPEAL  FBOH  THE  QUEEN'B  BENCH  DIVISION. 

Banker  —  Cheque  —  Croesed  cheque  —  Receiving 

Sayment  for  euatomer — Draft  drawn  fry  one 
ranch  on  another  branch  of  same  hanJe—Con- 
venion — LuAilitu  of  banJxr—BHh  of  Sxehange 
Act  1882  (45  &  46  VicL  c.  61).  ee.  60,  %  82. 
A  havker  who  recdvet  a  crotsed  cheque  from  a 
euatomer  and,  before  it  ia  paid  by  the  baink  on 
whieA  it  u  draim,  eredUe  the  account  of  Ute 
cueiomer  with  (he  amount  of  the  cheque,  doee  not 
receive  payment  of  the  cheque  for  the  euetomer, 
within  the  meaning  of  sect.  82  of  the  Bitte  of 
Exchange  Act  1882,  and  is  not  prote^ed  by  that 
section. 

A  cheque  which  is  not  crossed  when  received  hy  a 
banker  from  a  customer,  but  is  crossed  by  the 
hanJeer  after  lie  receives  it,  is  not  a  crossed 
cheque  within  sect.  82  of  the  Act. 

A  draft  drawn  by  one  branch  of  a  bank  on  another 
branch  is  not  a  "  cheque  "  within  the  meaning 
of  the  Act,  ae  extended  by  sect.  17  of  the  Revenue 
Act  1883. 

When  a  crossed  cheque  drawn  on  one  branch  of  a 
bank  ze  handed  to  another  branch  by  a  customer 
for  coUeetion,  and  the  amount  i»  entered  to  the 
eredii  of  Gie  customer's  account  at  <As  bmneft  at 
which  he  is  a  customs,  and  is  debited  to  the 
branch  on  which  it  is  drawn,  the  cheque  ti  paid 
by  a  banker  to  a  banker,  within  aeete.  60  and  79 
ef  the  Act. 

Tbxbe  were  appeals  by  the  pUinttfl  from  the 
indgments  of  Backnill,  J.  io  two  actions  tried 
without  a  jniT*  ftBd  a  oroes-appeal  by  the  defen- 
dants in  the  first  action. 

(a)  Beported  bj  J.  H.  Wiluams,  Esq.,  BurlBHr-M-Law. 


In  each  case  the  plaintiff  sued  the  defendants 
to  racover  damages  for  the  wrongful  conversion 
of  certain  cheques  which  were  the  property  of  the 
plaintiff,  or,  alternatively,  for  the  proceeds  of  the 
cheques  as  money  had  and  received  to  the  use  of 
the  plaintiff. 

The  plaintiff,  who  carried  on  business  at 
Birmingham  under  the  firm  name  of  Gordon  and 
Hunro,  had  had  in  his  employment  for  a  long 
time  a  confidential  clerk  named  Jones. 

It  was  part  of  the  duties  of  Jones  to  take  the 
letters  from  the  letter-box  at  the  place  of  business 
of  Gordon  and  Munro  and  to  place  them  on  thO' 
desk  of  the  plaintiff. 

When  the  plaintiff  went  to  his  place  of  busi- 
ness he  opened  the  letters  himself,  »ad,  when  the 
ohequee  and  remittances  from  customers  were 
sent  by  post,  he  entered  them  in  hia  cash-book 
and  than  paid  them  into  the  aca}unt  d  tha  firm 
at  their  bank. 

When  the  plaintiff  did  not  go  to  his  place  of 
business,  Jones  was  authorised  to  open  letters^ 
and  it  was  then  his  dnty  to  set  aside  all  cheqtiea 
and  remittances  until  the  plaintiff  returned  to 
business. 

Jones  had  no  authority  to  indorse  anyoheqae^ 
or  to  deal  with  any  cheqnes  or  remittances  in  maxy 

way  whatever. 

Jones,  who  carried  on  a  small  business  on  his- 
own  account,  had  an  account  at  the  Sparkbrook 
branch  of  the  London,  City,  and  Midland  Buik,. 
and  also  at  a  branch  of  the  Capital  and  Counties 
Bank. 

In  the  years  1895-1899  Jones  on  many  occasions 
stole  from  letters  sent  to  G^ordon  and  Mnnro  at 
their  place  of  business  various  dieques  and  orders 
for  the  payment  of  money  which  had  been  sent 
by  customers  of  Crordon  and  Hnnro. 

These  cheques  and  orders  for  payment  of  money 
were  indorsed  by  Jones,  when  they  were  payable 
to  order,  with  the  name  <^  Gordon  and  MonrOp 
and  were  paid  by  him  into  one  or  otiier  of  his 
above-mentioned  accounts. 

Those  which  were  paid  by  Jones  into  his  account 
at  the  Sparkbrook  branch  of  the  London,  City, 
and  Midland  Bank  were,  for  the  purposes  of  tb^ 
action,  divided  into  eight  classes,  which  were  as 
follows :  (1)  Cheques  which  were  drawn  op  banks 
other  than  the  London,  City,  and  Midland  Bank, 
and  not  crossed  when  received  by  them.  (2)  One 
cheque,  payable  to  bearer,  drawn  on  a  bank  other 
than  the  defendants'  bank,  and  not  crossed  when 
received  by  the  defendants.  (3)  Bankers'  drafts, 
addresaed  to  the  defendants*  h^id  office  in  London, 
signed  by  one  Henn,the  manager  of  the  defendants*^ 
Luunington  branofa,  as  such  manager,  requiriiiK 
the  head  office  to  pay  on  demand  on  acoount  <» 
the  branch  a  sum  of  m<mey  to  the  order  of  thft 
plaintiff's  firm,  which  drafts  were  not  crossed 
when  received  by  the  defendants.  (4)  Cheques 
drawn  on  branches  of  the  defendants'  bank  other 
tlian  the  Sparkbrook  branch,  payable  to  the  order 
of  the  plaintiff's  firm,  and  crossed  before  the 
defendants  received  them.  (5)  Cheques  drawn  on 
banks  other  than  the  defendant's  bank,  payable- 
to  the  order  of  the  plaintiffs*  firm,  marked 
"not  negotiable,"  and  crossed  before  the  de- 
fendants received  them.  (6)  Cheques  drawn  on 
banks  other  than  the  defendants'  bank,  payable 
to  the  order  of  the  plaintiff's  firm  and  croBsed 
before  the  defendants  received  them.  (7)  Cheques, 
payable  to  bearer,  drawn  cm.  banks  otherthaa  tlw 
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^efendaDts'  bank  and  crossed  before  ther  were 
fBoared  bj  the  defendants.  (8)  Orders  addressed 
to  a  bank  other  than  the  defendants*  bank  for 
ibe  pajment  of  money  to  the  plaintiff's  firm  con- 
ditional on  the  e^nature  and  presentation  of  a 
snlgmbed  reoMpt  n>r  the  same,  and  oroMed  when 
ihe  dafendantB  reo^Tedthem. 

There  was  no  arrangement  between  Jones  and 
4he  defenduitB  that  Jones  ahoold  be  allowed  to 
OTwdraw  hia  aooonnt ;  bat  he  was  in  fact  allowed 
from  time  to  time  to  orerdraw  his  accoont. 

When  Jones  took  to  the  bank  the  cheques  which 
be  had  stolen,  and  npon  which  he  had  f  oroed  the 
indorsement  of  the  name  of  the  plaintiff's  firm,  he 
also  indorsed  them  with  his  own  name.  At  the 
trial  the  defendants'  manager  admitted  that,  if 
Jones  did  not  indorse  the  cheques  without  being 
required  to  do  bo,  he  would  have  been  asked  by 
the  cashiers  to  indorse  the  cheques  with  his  own 
loamo,  and  that  Jones  woald  have  been  required 
to  do  so  in  order  that  the  bank  might  hare  the 
abaaiibj  of  his  name. 

The  defendants  crossed  all  the  cheques  which 
they  receired  from  Jones,  whether  they  were 
alrndj  crossed  or  no^  with  a  rubber  stomp  as 
Mm:  "The  London.  City,  andUidlaud  Bank 
lamited,  Bparkbrook,  Birmingham,  to  Head  Office, 
London," 

The  cheques  which  were  drawn  on  the  defen- 
danii*  bank  were  collected  by  means  of  credit 
and  deMt  entries  at  the  hmd  office,  and  the 
amounts  were  entered  to  the  credit  of  the  Spark- 
tmok  branch. 

The  defendants  placed  to  the  credit  of  Jones' 
4U!Ooant  the  amounts  of  all  the  cheques  which  they 
noeived  from  him  as  soon  as  they  were  receired, 
without  waiting  until  they  were  colleoted  in  the 
ordinary  course. 

In  the  years  1897*1899  the  account  of  Jones 
woidd  frequently  have  been  overdrawn  but  for  the 
amounts  so  placed  to  his  credit  as  aforesud. 

In  the  case  of  the  Capital  and  Countiea  Bank 
ill  tiie  st^eu  cheques  which  were  received  by  the 
bank  from  Jones  were,  wiUi  two  exceptions,  of 
tbeolaaa  described  as  Ko.  6  in  the  case  of  the 
Lcadon,  City,  and  Midland  Bank.  Some  of  these 
cheques,  however,  were  not  indorsed  by  Jones 
with  his  own  name. 

The  Capital  and  Counties  Bank,  as  soon  as 
the  dieqoes  were  received  from  Jones,  placed  the 
amounts  thereof  to  the  credit  of  his  account, 
wititout  waiting  until  they  were  collected  in  the 
ordinary  course,  and  allowed  Jones  to  draw  against 
those  credits. 

The  actions  wera  tried  before  Baoknill,  J.,  with 
a  jury,  and  the  jnry  found  that  the  defendants 
had  acted  without  negligence. 

All  other  questions  were,  b^  a^^reement  between 
the  parties,  l^t  to  the  decision  of  the  learned 
judge,  with  power  to  draw  all  necessary  inferences 
cf  fiict 

The  learned  jndm  iu  the  action  agsdnat  the 
Londoai,  Cify,  and  Mdland  Bank,  held  that  the 
^bintiff  was  entitled  to  succeed  in  respect  of 
clanes  1  and  2,  but  that  the  defendants  were  pro- 
tected in  respect  of  all  the  other  classes  of  cheques 
l^he  pnmsione  of  the  Bills  of  Exchange  Act 

In  the  action  against  the  Capital  and  Counties 
Bank  the  learned  judge  held  that  the  defendants 
were,  except  as  to  the  two  cheques,  protected  by 
sect  82  of  the  Bills  ot  Exchange  Act  1882. 


The  Bills  of  Exchange  Act  18B2  (45  &  46  Yiot. 
c.  61)  provides : 

S«ot.  3  (1).  A  bill  of  exahaoge  is  an  QnoondiUooal 
order  in  wiiting,  Addressed  by  ons  p«i«oa  ts  anoUist, 
signsd  by  the  person  ^Tiog  it,  nqohing  the  psnon  to 
whom  it  Is  addressed  to  pay  on  dsmand  or  at  a  fixed  or 
dstsnniiiable  fntnr^  time,  •  earn  eertsin  in  mooey  to  or 
to  the  order  of  a  ipecified  persoo  or  to  bearer. 

Sect.  24.  Sabjeot  to  the  proviaitms  of  tbie  Aot,  where 
a  signatnre  in  a  bill  is  forjrad,  or  plaoed  thereon  without 
the  uthority  of  the  peraon  whose  aignatiire  it  pnzporU 
to  be,  the  forged  or  nnantiiotiaed  ugnataTe  i«  wholly 
inoperative,  and  no  right  to  retain  the  bill,  or  to  give  a 
diaohuge  therete,  or  to  enforoe  psymsnt  ilutsof  agaiast 
any  party  thereto  osn  be  aeqoired  throogfa  or  uuler  that 
aignatore,  nnleaa  the  party  agsinat  whom  it  ia  soaght 
to  retain  or  enforce  {Mymentot  the  bill  is  preoladed  from 
aetling  np  the  forgery  or  want  of  aothcmty.  Provided 
that  nothing  in  this  seotion  aball  affeot  the  ratifica- 
tion td  an  nnaatboriaed  aigoatnre  not  amonnting  to  m 
forgery. 

Seot.  60.  When  a  bill  payable  to  order  on  demand  is 
drawn  on  a  banker,  and  the  banker  on  whom  it  Is  drawn 
pftys  the  bill  in  good  faith  and  in  the  ordinary  eoons  of 
bnameafl,  it  is  not  inoombeut  on  the  banker  to  show  that 
the  indorsement  of  the  payee,  or  any  anbaeqnent  indorss- 
ment,  was  made  by  or  nnder  the  anUtority  of  the  person 
whose  indorsement  it  parpwts  to  be,  and  the  banker  is 
deemed  to  have  pi^  the  bill  in  due  oouree,  althoagh 
aooh  indoraement  has  been  forged  or  made  wltboat 
anthori^. 

Seot  73.  A  dnqns  is  a  hill  ot  ezohange  drawn  on  a 
banker  payable  on  demand.  Ezoepfc  as  otberirias  pro- 
vided in  this  part*  the  provisions  of  this  Act  aptdleabl* 
to  a  bill  of  sxobange  payaUe  on  demand  ai^iy  to  a 

cheque. 

Seot  79  (1).  Where  a  abeqne  ia  ororaed  speoially  to 
more  than  one  banker,  ezoept  when  oroesed  to  an  agent 
for  ooUdotion  being  a  banker,  the  banker  on  whom  it  ia 
drawn  sliaU  xaloee  payment  thereof.  (2)  Where  the 
banker  <m  whom  a  abeqne  Is  drawn  whish  is  so  orosssd 
neverthelesB  pi^s  the  same* «  p^s  a  oheqne  orosssd 
generally  othwwiee  than  to  a  iMUiker,  ftr,  it  oroaaed  ape- 
oially,  otherwise  tban  to  the  banker  to  whom  it  is 
oroaaed,  or  hia  agent  for  ooUection  being  a  banker,  he  is 
liable  to  the  tree  owner  of  the  oheqoe  for  any  loaa  be 
may  aoetain  owing  to  the  ohcqoa  liaving  been  ao  paid. 

Seat.  82.  Where  a  baolcer  in  good  faith  and  without 
negiigenoe  reoetvea  payment  for  a  onstonur  of  a  oheqae 
crossed  genwally  or  apeolally  to  himself,  and  the  eos- 
tomer  has  no  tltto  or  a  defective  title  thereto,  the  l>aoker 
shall  not  incnr  any  liability  to  the  tme  owner  of  the 
oheqae  by  reaetm  only  of  baring  reoeived  each  payment. 

The  Revenue  Act  1883  (46  &  47  Vict  o.  55) 
provides: 

Sect.  17-  Sections  seventy'six  to  eighty-two  both 
inolnaive  of  the  Bills  of  Exchange  Aot  1882,  and  aeotion 
twenty-five  of  the  Aot  of  the  aeaaion  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her 
pressnt  Majesty,  oliapter  ninety-eight,  intitoled  "  An  Aot 
to  oonaolidate  and  amend  the  Statnte  Law  of  England 
and  Ireland  relating  to  indiotable  offences  by  forgery," 
shall  extend  to  any  document  itsoed  by  a  onstomn  of 
any  banker,  and  intended  to  enable  any  parson  <x  body 
oorpmrate  to  obtun  payment  from  snob  banker  of  the 
snm  motioned  in  snoh  doooment,  and  shall  ao  extend  in 
like  manner  as  if  the  naid  doooment  were  a  cheque. 
Provided  tiiat  nothing  in  this  Aot  shall  be  deemed  to 
tender  any  snoh  document  a  negotiable  instrnment. 

The  defendants  in  each  action  having  paid  into 
court  a  sum  sufficient  to  satisfy  their  respective 
liabilities  in  respect  of  the  cheques  with  regard  to 
which  the  learned  judge  decided  against  them, 
judgment  was  given  in  nvour  of  the  detendante  in 
each  action. 
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The  plalntlfE  appealed  from  tbe  jadgment  in 
the  action  against  the  London,  Cit^,  and  Midland 
Bank,  except  bo  far  as  the  decision  was  in  his 
faToor  in  reapect  of  the  chequea  comprised  in 
doBset  1  and  2,  and  the  defendants  gave  notice  of 
a  oroBS'appeaL  in  respect  of  olasaes  1  and  2.  The 
plaintiff  uao  appealed  fxom  the  judgment  in  the 
action  against  the  Capital  and  Coontiea  Bank. 
The  plainUff  also  applied  for  a  new  trial  open  the 
qoestiini  of  Diligence. 

A.  T.  Lawrence,  K.G.  and  J.  Leslie  for  the 
i^pellant. — The  jndgment  of  the  learned  judge 
was  wronff  ao  far  as  he  decided  that  the  wfen- 
donti  were  proteoted  hj  the  ^riaions  of  the 
Bills  of  Exomuga  Act  in  respect  of  ^  cheques 
comprised  in  olaspoo  3  to  8,  and  in  respect  of  tbe 
ohec^uM  in  queslion  in  the  aotion  against  the 
Capital  and  Goantiee  Bank.  The  most  important 
qaestion  in  these  appeals  is  the  question,  with 
regard  to  the  cheques  comprised  in  class  6, 
whether  the  banks  are  protented  by  the 
provisions  of  sect.  82.  The  prorisions  of 
that  section  applj  only  when  a  banker 
reoeiTes  payment  of  a  cheque  as  agent  for 
collection  for  a  customer.  If  tbe  Iwiker  takes  a 
cheque  from  a  customer  in  such  a  way  that  the 
banker  becomes  the  holder  of  the  cheque  and  does 
not  merely  collect  the  amount  for  the  customer, 
then  the  case  is  not  within  sect.  82.  The  defen- 
dant bonks  did  not  receive  payment  of  these 
oheqaes  merely  as  agents  im  culeoticm  for  Jones ; 
Hiej  took  them  in  anch  a  manner  that  they  at 
onoe  beoame  holders  for  the  value  of  the  cheques 
and  ooUeoted  the  amount  thereof  for  their  own 
benefit  and  not  for  Jones,  their  customer.  They 
took  the  cheques  as  cash,  and  at  onoe  gave  credit 
to  Jones  for  the  amounU  thereof,  and  then  col- 
lected the  amounts  to  repay  themselves.  The  fact 
that  the  banks  took  the  indorsement  of  Jones 
upon  most  of  these  cheques  shows  that  they  took 
the  cheques  as  holders  for  value,  for  that  indoise- 
ment  was  quite  unnecessaiy  for  the  purpose  of 
collecting  the  amounts  of  the  cheques  for  Jones, 
but  was  very  material  tor  the  purpose  of  giving 
the  banks  the  further  security  of  Janes'  war- 
ranty, as  prorided  by  sect.  5o  (2)  of  the  Act. 
The  defendant  banks,  therefore,  are  not  within 
the  protection  of  sect.  82  and  are  liable  for  con- 
veraion  of  tiie  cheques : 

MattXieum  v.  London  and  County  Bonl,  41  L.  T- 

Bap.  86 ;  6  C.  P.  Div.  7 ; 
Xm  ports  BiehdaU,  46  L.  T.  Bep.  118  ;  19  Ol  Div. 

409; 

Royal  Bank  of  Bcotland  v.  TotUtiham,  71 L.  T.  Bep. 

168:  (1894)  2  Q.  B.  715  ; 
M'Lean  v.  ClydetdaU  Banking  Compomyt  50  L.  T. 

Bep.  457 ;  9  App.  Cas.  95 ; 
Saiional  Bank  v.  flOts*  68  L.  T.  BeP-  787 ;  (1891)  1 

Q.B.  435; 

BiiflsIlv.Jb0.51L.T.Bap.668  ;  53  L.  T.Bsp.  193  ; 
HoOmt  T.  Jbwbr,88  L.  T.  Bsp.  78;  L.  Bep.  7 
H.I..  757. 

In  Qrtai  ITasforM  Sas7imiy  Company  v.  London 
and  County  Bank  (82  X.  T.  Bep.  746  ;  85 
L.  T.  Bep.  152;  (1900)  2  Q.  B.  464;  (1901) 
A.  0.  414)  the  decision  in  the  House  of  Lords 
was  upon  the  point  that  the  person  from 
whom  the  bank  took  the  cheque  was  not  a 
"customer/*  but  there  are  many  expressions  of 
opinion  that,  in  a  casa  of  this  kind,  the  bank 
does  not  merely  collect  the  amount  of  iha  cheque, 
but  becomes  tba  holder  for  value  and  is  guilty  of 


conversion.  The  acts  of  the  defendants  in  obtun. 
iog  the  indorsement  of  Jones,  and  in  crossing  the 
cheques  with  their  own  rubber  stamp,  were  in 
themselves  acts  of  conversion  sufficient  to  make 
the  defendants  liable,  and  they  were  not  any 
necessary  part  of  the  process  of  collection  so  as  to 
come  within  sect.  82.  The  cheques  comprised  in 
daas  2  wei-e  not  crossed  when  the  bsnk  received 
them,  and  sect  82  applies  cmly  to  cheques  wluoh  an 
crossed  when  the  uuiker  receives  them  for  coUeo- 
tion.  The  l»ak  oannot  bring  them  wiyiin  the  pro> 
tecdon  of  leot.  82  by  crosSng  them  after  tn^ 
have  received  them.- 

Biuell  V.  fox  {vbi  tup  ). 

If,  however,  the  contention  of  the  plaintiff,  that 
the  defendants  became  holders  for  value  and  did 
not  receive  payment  of  the  cheques  for  their 
customer,  is  good,  then  it  must  be  admitted  that 
the  plaintiff  cannot  succeed,  for  the  cheques  were 
payable  to  *'  bearer,"  and  the  defendants  became 
noidera  in  due  course  within  the  protection  of 
sect.  38.  The  bankers*  drafts  comprised  in  <^as8  3 
were  not "  cheques  "  at  all  within  the  meaning  of 
the  Bills  of  Exchange  Act,  as  extended  by  sect  17 
of  the  Revenue  Act  1883.  Ssct  73  defines  a 
chequeas  "a  bill  of  exchange  drawn  on  a  banker,** 
and  sect.  3  defines  a  bill  of  exohange  as  an  order 
"  addressed  by  one  person  to  anotner."  These 
drafts,  being  drawn  by  the  manager  of  a  branch 
upon  the  head  office,  were  not  addressed  by  one 
person  to  another,  for  the  bank  and  its  branches 
are  all  one  bank  for  this  purpose : 

Oamsff  V.  MeKewan,  27  L.  T.  Bep.  560  ;  L.  Bsp. 
8  Ex.  10; 

Prince  v.  Orimtel  Bank,  88  L.  T.  Bsp.  41 ;  8  Ap9» 
Cas.  825. 

The  cheques  comprised  in  class  4  were  not  paid  to 
a  Innker,  because  the  bank  could  not  pay  itself, 
and  therefore  are  not  within  the  protection  of 
sect.  79  (2).  Grossed  cheques  are  not  within  the 
protection  given  by  sect.  60,  because  they  are 
specially  dmlt  with  by  the  later  sections,  and 
therefore  tbe  payment  of  these  cheques  by  the 
defendants  is  not  protected  by  secC  60.  The 
same  arguments  are  applicable  to  the  cheques 
comprised  in  class  5  as  to  tbe  cheques  in  class  6, 
but  the  fact  that  these  cheques  were  marked  "  not 
negotiable"  still  further  shows  that  they  were 
taken  by  the  defendants  as  holders  for  value  and 
not  as  agents  for  their  customer,  Jones.  The 
cheques  comprised  in  class  7  are  in  tbe  same  pod- 
taon  as  those  in  clasa  2.  The  orders  for  payment 
comprised  in  class  8,  not  b^ng  "nnmmcutional*' 
orders,  are  not  within  the  definition  of  a  bill  <A 
exchange  in  sect  3  (1)  of  the  Bills  of  Exchange 
Act  1882;  sect  17  of  the  Bevenue  Act  1883  does, 
however,  make  some  of  the  provisions  of  tho  Bills 
of  Exchange  Act  applicable  to  those  orders  as  if 
th^  were  cheques.  But  even  if  the  provisions 
of  sect.  82  are  applicable  to  those  orders  as 
"cheques,"  yet  the  bankers  took  them  as  holders 
for  value  and  not  for  the  purpose  of  collection: 
only,  and  therefore  are  not  witSdn  the  protecti<m 
of  sect  82. 

Haldans,  E.G.,  Hugo  Toung,  K.C.,  and  P.  O. 
SenriquM  for  the  London,  City,  and  Midland 
Bank. — With  regard  to  tha  cheques  comprised  in 
class  6,  upon  which  the  main  question  in  this 
appeal  depends,  the  judgment  of  Booknill,  J.  waa 
right  The  bankers  are  entitled  to  the  proteo* 
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tion  ot  sect  82  in  reaoect  of  those  cheqaoi.  That 
mcAion  wm  intended  to  protect  bankers  who  in 
good  faith  and  withont  negUgenoe  deal  irith 
croeied  cheqnesinthe  ordinary  coarse  ot  boainesa. 
In  the  caae  of  country  banks,  the  ordinary  course 
of  bosineea  is  to  give  credit  to  the  costomer  for 
ebeqoM  paid  in  as  soon  as  they  are  paid  in,  with- 
ont waiting  nntil  the  amonnta  are  ooUected  in  the 
ordinary  coarse,  tiiongh  in  the  caae  of  moat  London 
bsnkp,  and  of  Sootch  banka,  that  is  not  the 
practice.  If  the  banker  cannot  collect  the  amount 
<rf  any  oheqoe  for  which  he  has  so  giren  credit  to 
his  costomer,  the  amount  is  then  debited  to  the 
eutoner'B  aeeonnt.  By  adopting  that  praotice, 
which  iatbenanalaadordiBatTconneof  miaineas, 
Uie  banker  is  none  tbe  less  the  agent  for  collec- 
tion for  his  customer ;  he  ooUeotB  tiie  amonnt 
for  the  benefttof  hia  costomer  and  not  forhia  own 
kanefit.  The  reasonable  oonatmction  of  sent.  82 
is  that  the  words  "  by  reason  only  of  having 
reeriTed  inch  payment  "  apply  to  all  cases  except 
those  in  which  tbe  banker  does  not  at  any  time 
f  laoe  the  amonnt  of  a  cheque  to  the  credit  of  a 
coitomer's  accoant.  In  Great  WeaUra  Sailway 
Company  r.  London  and  County  Bank  {uhi  $up.) 
tbe  decision  of  the  House  of  Lorda  proceeded 
entirely  upon  tbe  ground  that  tbe  cheque  had  not 
keen  received  from  a  cnatomer.  The  judgment 
of  Bomer,  L.J.  in  that  caae  in  the  Court  of 
Aweal  afaows  that  a  banker,  even  if  he  becomea 
(wt  holder  for  value,  may  atiUooUeot  the  amonnt 
of  ehcqoa  aa  agent  and  reorire  payment  for  the 
oostomer.  The  tranaaotion  of  ocdlecting  the 
aaKMint  of  »  cheque  for  a  oastomer  indndes  more 
tiun  merely  receiving  payment*  and  everything 
done  by  a  banker  aa  ineidiuital  or  ancillary  to  the 
process  of  collection  is  within  the  protection  of 
sset  82 ;  the  orossii^  ot  tbe  oheqnea  oy  the  defen- 
dants and  the  taking  of  the  indorsement  of  Jones 
himself  were  such  acts.  The  only  act  of  oonrer- 
Bon  of  which  the  phuntiff  oonld  complain  waa  the 
noMpt  of  payment  of  the  amount  of  the  stolen 
chaqoe: 

Bavin*  ▼.  London  and  South  Weatwn  Bank,  81 L.  T. 
Bap.  655  ;  (IMO)  1  Q.  B.  870. 

Hot  that  act  is  protected  by  aeot  82.  If  tiie 
plaiaUffa  oontenti^  were  correct,  a  banker  would 
■ever  be  able  with  eaf^  to  ooUeot  tbe  amount  of 
a  eroaaed  <^ieqne  for  a  costomer  whose  acoonnt 
ns  overdrawn,  becauae  it  would  be  aaid  that  they 
were  collecting  the  amonnt  for  themaelviea  in 
order  to  reduce  the  overdraft.  Aa  to  the  cheqoea 
in  class  1,  the  defendanta  were  entitled,  by 
sect  77  (6)  of  tbe  Billa  of  Exchange  Act,  to  crosa 
tlie  nncnwsed  cheqnes  specially  to  themselves. 
A  cheque  crossed  by  a  banker  in  purauanoe  of 
«oet  77  (6)  is  a  crossed  cheque  within  sect  82.  If 
the  defendanta  did  not  become  the  holders  for 
ralaa  of  the  cheque  in  class  2,  the  same  argument 
applies  as  to  the  cheques  in  class  1.  The  defen- 
wits  are  protected  in  respect  of  the  drafts  oom- 
priaed  in  dasa  3  by  the  proviaicmB  of  aeot.  60  ot 
the  Act,  which  protect  a  banker  who  paya  an 
"wder**  cheque  drawn  on  him,  is  the  ordinary 
<oarae  of  bosinees,  although  the  indorsement  has 
Um  forged.  These  oheqnea  were  drawn  npon  the 
dwfeodsnte,  and  were  paid  by  them  in  the  ordinary 
eoDiae  of  tHuineae : 

Chariot  V.  maehnU,  86  L.  T.  Bap.  195 ;  S  C.  P. 
Div.  151. 

For  this  pnrpoae  the  bank  and  its  braachM  must 


be  treated  aa  aeparate  banka,  and  these  cbeqiUB 
were  dmwn  hj  one  bank  npon  another  bank : 

Prince  v.  Ortsnfal  Baitk  (uii  tup.). 
WHlatu  V.  ,^y«r«,  87  L.  T.  Bep.  738 1  8  App.  Caa. 
133. 

If  these  drafta  were  not  oheqnea  within  the  defini- 
tion in  the  Billa  of  Ezohange  Act,  yet  aeot.  17  of 
the  Revenue  Act  1883  makea  aeot.  82  applicable 
to  them.  Sect.  60  protects  the  defendanta  in 
respect  of  tiie  cheques  in  class  4 ;  they  were  paid 
by  the  Inuik  and  to  the  bank,  and  it  is  not  neces- 
sary that  the  paying  bank  and  recMving  bank 
eboold  be  different  banks.  The  fact  thaA  tbe 
cheques  in  class  5  wttre  maiked  "  not  negotiable  " 
cannot  make  the  position  with  respect  to  thoee 
cbequea  different  from  the  poaition  with  respect 
to  claas  6.  If  the  defendants  are  not  protected  as 
to  the  oheaues  in  class  7  by  sect.  82,  then  they 
were  the  holders  in  due  course  of  thoee  ohei^uea 
under  sect.  38.  Although  the  orders  compnaed 
in  olus  8  are  not  "  cbequea  "  within  the  definition 
in  the  Billa  of  Ezohaage  Act,  yet  the  proviuima 
of  aeot  17  of  the  Revenue  Act  1883  extends  the 
provi^oBS  of  sect.  82  <rf  the  Bills  of  Exchange 
Act  to  those  orders  as  if  they  were  cheques. 

Cohen,  K.C.  and  Spmeer  Bower  for  the  Oapital 
and  Gonntiea  Bank. — The  oontentim  on  behalf  of 
the  plaintiff  aa  to  the  meaning  of  aeot  82  ia  that 
the  banker  ia  only  protected  from  UaUli^  for  tbe 
receipt  of  payment,  bat  that  he  ia  left  unpro- 
tected in  reapeot  of  every  other  deaUng  widi  the 
cheque,  except  tbe  mere  reo^pt  of  payment. 
That  construction  would  really  make  the  provi- 
sions  of  sect.  82  nugatory,  for  in  order  to  obtain 
payment  the  banker  most  neoessaiiiv  deal  with 
the  cheque  in  a  manner  which  would  be  oonver- 
aion  at  common  law,  if  tbe  pieoe  of  paper  ia  con- 
aidered  as  a  chatteL  The  conversion  of  a  cheque 
which  renders  a  banker  liable  for  conversion  at 
common  law,  is  really  tbe  receipt  of  payment  and 
not  the  mere  dealing  with  the  pieoe  of  paper : 

Ogden  v.  BaiMU,  SO  L.  T.  Bsp.  688 ;  L.  Bep.  9  C.  P. 

513; 

Arnold  V.  Chagua  Bank,  84  L.  T.  Bsp.  789;  1  C.  P. 
Dir.  578. 

And  the  provisions  of  aeot.  82  are  intended  to 
protect  the  banker  from  that  liability.  All  acta 
which  are  incidental  or  ancillary  to  the  process  ot 
collection  are  within  the  protection  ox  aeot.  82. 
The  fact  that  credit  waa  given  to  the  cuabomer 
before  the  amonnt  of  a  cheque  ia  collected,  does 
not  make  the  banker  any  the  less  an  agent  for 
collection  for  the  customer  ao  aa  to  be  protected 
by  aect.  82 : 

Claris  Y.  London  and  County  Bank,  76  L,  T.  B«p. 
293  ;  (1897)  1  Q.  B.  552. 

A.  T.  Laiorenee,  K.C  relied. 

Collins,  M.R. — Theae  casea  raise  queationa  ct 
conaiderable  difficulty  and  complioAtiou.  We 
have  in  fact  but  two  cases  before  us,  but  one  ia 
subdivided  into  eight  compartments.  The  ques- 
tions arise  tn  this  way.  In  tbe  first  case  Messrs. 
Gordon  and  Hnnro  had  a  clerk  called  Jones,  and 
Jones  bad  accounts  at  the  defendants*  banks. 
In  the  first  case  the  bank  was  the  London,  City, 
and  Uidland  Bank.  The  ctroumstanoea  nnder 
which  he  opened  that  account  were  dealt  with 
because  the  question  of  negligence  on  the  part  of 
the  bankers  arose  for  discussion  in  the  courae  of 
this  case,  and  I  will  deal  with  it  in  a^moment. 
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After  Jones  had  become  a  customer  of  the  bank, 
he  b^an  a  series  of  dealings  with  cheques  that 
bad  been  made  payable  to  hie  masters,  Messrs. 
Qmdim  and  llnnro,  and  in  most  cases  made  pay- 
able to  th^r  order.  He  ^  possession  of  those 
cheques,  foiled  thdr  iudorsement  upon  them, 
took  them  to  the  bank,  in  the  majority  <n  instances 
crossed  at  the  time  he  took  them  to  the  bank,  and 
the  bank  credited  him  with  the  amount  of  them 
in  account,  and  he  continned  to  draw  as  and  when 
he  required  money  out  of  his  account.  Hie 
account,  we  are  told,  would  hare  been,  for  the 
greater  part  of  the  period  during  which  these 
transactions  went  on,  in  debit  but  for  the  fact  of 
these  cheques  having  been  paid  in.  This  action 
was  brought  by  the  true  owners  of  the  cheques, 
Messrs.  Gordon  and  Munro,  against  the  bank, 
and  the  question  is  whether  the  bank,  who  are 
prima  facie  without  protection  in  dealing  with 
cheques  with  foiled  indorsements  contrary  to  the 
right  of  the  true  owner,  is  protected  by  certwn 
pTOvisiona  of  the  Bills  of  Exchange  Act  1882. 
There  are  a  numbw  of  diJEerent  instances  of 
cheques  drawn  in  different  manners  witih  which  I 
shall  have  to  deal  in  detui  when  I  come  to  them ; 
but  the  most  important  class  of  cases  is  that  to 
which  I  have  already  referred — namely,  cheques 
drawn  by  persons  on  banks,  other  than  tiie  dexen- 
dani  bank,  in  favour  of  Gordon  and  Monro,  whose 
indorsement  was  forged  by  Jones,  and  paid  in 
crossed  to  the  defendant  bank.  Now,  there  was 
a  question  raised  at  the  trial  as  to  whether  the 
bank  had  not  been  guilty  of  negligence  in  treating 
theee  cheques  in  the  manner  in  which  they  did 
treat  them.  Two  questions  were  left  to  the  jury 
by  Bucknill,  J.,  who  tried  the  case,  on  the  ques- 
tion of  negligence.  One  was  whether  the  circum- 
stances were  such  as  to  put  the  bank  on  inquiry 
as  to  Jones.  The  second  question  was  also  pub 
whether  the  bank  had  been  negligent  in  what  they 
did,  but  the  jarj  answered  the  first  question 
to  the  effect  uiai  there  was  nothing  to  put  (he 
bank  on  inquiry,  and  th^  appended  to  tiiat  a 
goierai  rider  (hat  (hey  (nongot  fhab  banks  in 

rival  did  not  behave  with  sufficient  caution.  I 
not  know  whether  I  have  given  the  exact 
words,  but  it  was  to  that  effect,  and  they  were  not 
asked  to  give  a  specific  answer  to  the  second  qaes- 
tion  whether  the  defendants  were  goilty  of  negli- 
gence. However,  the  learned  judge  and  eonzisel 
treated,  it  seems  to  me,  those  answers  as  an 
answer  on  the  question  whether  the  defendants 
were  guilty  of  negligence.  No  further  question 
was  suggested  by  the  learned  counael,  and  no 
other  answer  was  invited  from  the  jury.  It  seems 
to  me  that  that  was  essentially  a  question  of  fact 
for  the  jury.  We  have  had  the  learned  judge's 
summing  up  read  to  us.  It  seems  to  me  a  per- 
fectly fair  summing  up,  leaving  the  question  to 
the  jury;  and,  (hough  I  think  there  was  cogent 
evidence  in  this  case  of  negligence  on  the  part  oi 
the  defendants,  which  might  perfectiy  well  have 
justified  a  verdict  adverse  to  t^e  defendants,  on 
the  other  hand  I  cannot  say  there  was  not 
evidence  the  other  way.  Therefore,  it  seems  to 
me  that  that  was  essentially  a  question  for  the 
juty,  and,  the  jury  having  decided  the  question 
in  favour  of  the  defendants,  that  verdict  cannot 
be  disturbed.  I  come  then  to  the  questions  of 
law.  Sect.  24  of  the  Bills  of  Exchange  Act  says 
t^t  no  one  can  get  any  title  under  a  foiled  in- 
dorsement.  It  provides  that:  "Subject  to  the 


[App. 


provisions  of  this  Act,  where  a  signature  on  alnll 
IB  foiged  or  placed  thereon  without  (he  authority 
of  the  person  whose  ^^latnre  it  puiports  (o 
the  forged  or  onauthoriaed  siguatnra  is  wholly 
inoperative,  and  no  tight  to  retain  (he  bill  or  to- 
give  a  discharge  (hereror  or  to  enforce  payment 
therec^  against  any  par^  thereto  can  be  acquired 
through  or  under  ttmt  signature,  unless  (he  party 
against  whom  it  is  sought  to  retain  or  enforce 
payment  of  the  bill  is  precluded  from  setting  up' 
the  fotvery  or  want  of  authori^.  Proridea 
that  nouting  in  (his  section  shall  effect  the  ratifi- 
cation of  an  tmauthorised  signature  not  amount- 
ing to  a  forgery."    Now,  there  are  no  circum- 
stances in  this  case  precluding  the  plaintiff  from 
setting  up  the  forgery  or  want  of  authority.  That 
particular  line  of  defence  does  not  arise,  and  the 
question  really  turns  upon  the  effect  of  sect.  82  of 
tae  Bills  of  Exchange  Act,  which  deals  with  the 
case  of  cheques  handed  to  a  banker  for  the  pur- 
pose of  collection.   '  That  section  enacts  that ; 
"  Where  a  banker  in  good  faith  and  without 
n^ligence  receives  payment  for  a  onstmner  of  a 
cheque  crossed  genenuly  or  specially  to  bimaeU, 
and  tiie  customer  has  no  title  or  a  defective  titl» 
thereto,  the  banker  shall  not  incur  any  liabilitj 
to  the  time  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment."   Therefore,  the 
hank,  as  I  have  said,  sending  without  protection 
but  for  the  special  protection  given  by  the  Act, 
invoke  sect.  82  as  a  ground  of  defence,  and  (he 
question  is  whether  they  bring  themselves  within 
it  or  not.   If  they  do,  of  coarse  they  are  pro- 
tected.  If  they  do  not,  they  stand  in  the  ordinaiy 
position,  as  I  have  pointed  out,  under  sect.  24.  It 
is  important  in  dealing  with  this  case  to  consider 
what  the  position  of  bankers  was  as  to  cheques  in 
general  before  the  comparatively  recent  legisla- 
tion.  If  it  happened  that  there  was  forgery  of 
one  of  the  signatures  on  the  cheque,  they  simply 
took  the  risk  themselTes,  and,  if  they  malt  witit 
(he  cheque,  they  were  liable  at  the  suit  of  (be 
tane  owner.   Then  came  the  legislation  aa  to 
crossed  cheques,  and  (he  principal  object  of  that 
legislation  was  to  prevent  crossed  cheque  being 
paid  otherwise  than  through  a  banker.  That 
involved  two  things.    First  of   all,   that  the 
cheque    should    be    presented    for  payment 
through    a    banker,   and     secondlr   that  it 
should  be  paid  by  the  bank  upon  which  it  was 
drawn.   It  involves,  therefore,  two  banks,  one  the 
bank  through  which  the  cheque  must  be  presented, 
because  it  must  be  presented  through  a  bank ; 
and,  secondly,  the  bank  which  has  to  pay  the 
cheque  when  so  presented.  Consequently  the  l^a- 
lature  provided  that  a  crossed  cheque  could  not 
be  presented  otherwise  than  through  a  banker. 
Sect.  79  (1)  deals  with  that  in  these  words : 
"  Where  a  cheque  is  crossed  specially  to  more 
than  one  banker  except  when  crossed  to  an  agent 
'  for  collection  bung  a  banker,  (be  bsnker  on 
whom  i(  is  drawn  shall  refuse  paymait  thereto  "  ; 
and  sub.Bect.  2  says:  "Where  the  banker  on 
whom  a  cheque  is  drawn  which  is  so  crossed 
nevertheless  pavs  (he  same,  or  pays  a  ofaeqne 
crossed  generally  otiierwise  than  to  a  banker, 
or  if  crossed  specnally  otherwise  than  to  tiie 
banker  to  whom  it  is  crossed,  or  his  agent  for 
collection  being  a  banker,  he  is  liable  to  the  trae 
owner  of  the  cheque  for  any  loss  he  may  sustain 
owing  to  the  cheque  having  been  so  paid." 
There  is,  therefore,  by  (hisl^i^tion  with  reapeot 
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to  crossed  cheqaeB  a  certain  facility  given  to  the 
pablie  with  an  incidental  advantage  probably  to 
the  bankers,  n&mely,  facility  given  to  the  public 
to  secure  their  cheques  by  making  it  impossible 
for  anybody  nxA  having  a  banking  account  to  get 
them  paid  and  a  certain  iniddoital  advantage 
^Tsnto  the  bankers  in.  thai  it  is  a  greater  faoilily 
and  therefore  a  greater  inducement  to  customer! 
togiTe  them  their  banking  business;  and  since 
the  lej^latore  has  invited  ^e  public  to  use  banks 
for  the  purposes  of  collecting  crossed  cheques,  it 
bas  also  given  a  protection  to  the  bankers  who  do 
K>.  I  think  it  would  be  prima  facte  improbable 
tltat  a  protection  so  given  to  bankers  in  respect 
of  a  paracular  class  of  cheques  should  be  wider 
than  the  occasion.and  the  incidence  of  that  par- 
ticular duty  imposed  on  them  would  demand.  If 
tittj  coUect  cheqaes  other  than  crossed  cheques 
tbe^  take  the  risk.  Tbey  are  only  invited  to 
collect  cheques  which  are  crossed,  and  being  bo 
invited  by  the  lenalatnre  they  are  protected  in 
tiis  dtsoharge  of  tnafc  dntyonly.  That  duty  is  to 
receive  payment  for  a  customer  in  the  only  waj 
in  whiim,  in  the  case  of  snob  a  cheque  it  can  be 
reouved,  namely,  through  prasoitation  by  the 
preaoiting  bank  to  the  other  bank,  and  therefore 
<ne  would  expect,  having  regard  to  the  history  of 
the  l^iislation,  that  that  which  the  Legislature 
woold  protect  would  be,  not  the  dealing  with 
these  oneques  jnst  as  they  dealt  with  cheques 
fjBBsraUy  before  this  lefnalation,  but  the  par- 
tiealar  kind  of  dealing  which  is  invited  by  the 
Legislature  in  this  legislation  as  to  crossed 
cheqaes  and  which  therefore  needs  protection, 
nu&ely,  the  receiving  payment  for  a  customer  of 
a  crossed  cheque.  Then  we  come  to  the  words  of 
sect  82  which  I  have  read.  "Where  a  banker  in 
good  faith  and  without  negligence  receives  pay- 
ment for  a  customer"  he  shall  not  "  incnr  any 
lisUlity  to  the  true  owner  of  the  cheque  by  reaaou 
only  01  having  rec^ved  such  payment."  In 
tloB  ease  the  facts  appear  to  me  to  show  that,  both 
in  the  case  where  tne  defendants  recei^'ed  these 
qtwaed  cheques  drawn  on  other  bankers  to  the 
odtt  of  GonUm  aai  Hnnro  and  purporting  to 
|>e  indorsed  by  them,  and  credited  the  customer 
in  acconnt  with  them  without  waiting  to  see 
vhetber  these  (dieqaes  would  be  paid  by  the 
psjing  banks  or  not,  and  in  the  other  case  in 
^ucb  they  invited  or  insisted  upon,  and  certainly 
received,  the  indorsement  of  Jones  himself,  in 
both  these  classes  of  ca&es,  and  in  one  more 
lilearly  perhaps  than  in  the  other,  the  defendants 
did  not  merely  receive  these  cheques  for  the 
customer  and  only  receive  payment  for  such 
customer.  It  seems  to  me  that,  taking  first  of 
^  tiie  case  where  Jones  indorsed  these  cheqaee, 
that  was  clearly  an  act  outside  of  sect.  82, 
IvsHise  the  evidence  is  that  these  cheques 
*oaId  not  have  been  received  from  Jones 
&r  the  purpose  of  coltection  unless  he 
^  indorse  them.  Jones,  the  forger  who 
had  abeady  foraed  flie  indorsement  on  these 
cheooes,  snporamled  hia  'own  name.  It  is  per- 
fflcuy  clear  to  me  on  the  &otB  that  that  was  done 
at  the  instance  or  with  the  consent  of  the  defen- 
dants. If  a  bank  receives  a  cheque  to  which  the 
faoldar  has  no  title  at  all,  and  takes  a  right  from 
hint  purporting  to  be  in  effect  a  right  against  the 
tnte  owner  by  indorsement  from  nim,  it  seems  to 
oe  that  that  is  clearly  a  case,  if  there  were  no 
statute  in  the  matter,  where  they  would  be  con- 


verting the  cheque  at  common  law.   If  authority 
were  needed  for  that,  I  think  there  is  abundant 
authority  in  the  case  that  has  been  cited  of 
Fine  Art  Society  v.  Union  Bank  of  London  (55 
L.  T.  Rep.  536;  17  Q.  B.  Div.  705.  711).  The 
passage  I  am  abont  to  read  is  from  theconudered 
judgment  of  Fry  and  Bowen,  L. JJ. :  "  Now  first 
as  to  oonverMOn.  We  are  of  opinion  that,  when 
Hugford  handed  a  poet-office  order  across  the 
counter  of  the  bank  with  a  direction  to  the  defen- 
dants to  take  it  and  to  receive  the  money  for  it 
and  to  carry  that  money  to  the  credit  oE  his 
account,  and  when  the  bank  clerk  so  took  the 
post-office  order,  the  bank  converted  it;  for,  to 
use   the   langaage  of   Lord  Ellenborough  in 
M'Combie  v.  DavicB  (6  East,  538,  540  ;  8  B.  E. 
534),  a  man  is  guilty  of  conversion  who  takes  any 
property  by  assignment  from  another  who  has  no 
authority  to  dispose  of  it ;  for  what  is  that  bat 
assisting  that  other  in  carrying  his  wrongful  act 
into  e^t "   In  those  cases  where  the  defen- 
dants took  the  indorsement  of  Jones,  which  was 
given  at  tiieir  instanoe  or  with  their  ooiuent,  it 
appears  to  me  lAuA  there  oonld  be  no  question  at 
all  that  Uiat  was  outside  of  sect.  82.  So  reason 
can  be  suggested,  for  any  purpose  ancillary  to 
sect.  82,  why  in  reo^ving  money  for  the  customer 
they  should  have  gone  out  of  thur  way  to  deal 
with  this  cheqne  in  this  manner  and  become 
holders  of  it  with  a  right  of  action  over  against 
Jones,  and  Uierefore  in  all  cases  where  that  inci- 
dent exists  I  do  not  think  there  could  be  any  real 
discussion  as  to  whether  or  not  the  case  is  incladed 
within  sect  82.   They  have  chosen,  as  part  of  the 
process  in  the  collection  of  the  cheques,  to  take 
this  step,  which  clearly  to  my  mind  is  entirely 
outside  the  necessities  of  collection,  and  which 
does  give  them  an  independent  right,  sought  to  be 
secured  by  them,  to  this  cheque  as  holders  against 
Jones  as  well  as  aj^unst  the  true  owners.  How- 
ever, I  do  not  desire  to  rest  the  decision  merely 
on  that  principle,  beoanse  Z  think  it  rests  on  a 
larger  pnnoi^Ie  whioh  will  cover  the  other  cases 
as  well  as  this,  and  that  is,  that  the  protection  of 
the  Act  must  be,  for  the  reasons  I  have  given, 
limited  neoesearily  to^  the  carrying  out  of  that 
duty  which  the  Legislature  has  imposed,  in  a 
sense,  on  the  bank,  and,  the  protection  being 
limited  to  that,  it  does  not  {^ve  tbem  power  to  go 
ont  of  their  way  to  get  Jones'  indorsement.  If 
bankers  deal  with  crossed  cheqaes  in  the  ordinary 
way  of  business  in  which  bankers  dealt  heretofore 
with  ordinary  cheqaes,  and  are  dealing  now  with 
cheques  other  than  crossed  cheques — namely, 
crediting  their  customers  with  them  and  treating 
them  as  cash  in  the  ordinary  way — if  they  ^oose 
to  do  that  instead  of  allowing  themselves  to  be  a 
mere  conduit  |npe  to  carry  a  cheque  to  its  place 
of  desUnation  and  there  ascertain  whether  it 
would  be  paid  or  not  and  receive  the  money  under 
the  protection  of  the  section,  if  they  choose  to 
treat  it  as  cash  before  they  convey  it  to  its  destt- 
natitm  at  all,  it  seems  to  me  that  when  they  have 
done  that  they  are  not  collecting  the  money  for  the 
customer,  not  receiving  payment  for  the  customer, 
but  chiefly  for  themselves.   That  I  should  have 
thought  to  be  the  law  if  the  qnestion  were  free 
from  authority ;  bat  it  is  not  free  from  authority. 
We  have  had  the  case  cited  before  us,  which  has 
been  reaffirmed  in  the  House  of  Lords  recently, 
of  Matikieesen  v.  London  and  County  Bank  (41 
L.  T.  Bep.  35 ;  5  G.  P.  Div.  7,  16).   In  that  case 
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Lindley,  J.  said :  "  The  second  part  of  the  Bectlon 
does  not  rel&te  to  cheqaes,  bnt  to  the  prooeeda  of 
cheqaes.  The  oastomer  of  the  bank  gets  no 
better  title  than  his  transferor,  not  onlj  when 
the  cheque  is  marked  '  not  negotiable,'  bub  when 
it  is  not  so  marked,  if  it  is  not  an  open  bat  a 
crossed  oheqne.  The  bank  in  either  case  deals 
with  the  proceeds.  If  the  bank  has  the  cheque,  it 
may  be  stopped  in  their  hands.  The  oastomer 
gets  no  better  title  than  the  person  from  whom  he 
took  it.  Bat,  when  the  bank  has  gofc  the  pro- 
ceeds, and  the  true  owner  saprs  to  the  bank,  *  hand 
me  those  proceeds.'  the  Legislatore  in  the  second 
part  of  the  12th  section  aajs  '  No.' "  (That  was 
the  Act  which  was  then  in  forc^.  which  was  sab- 
stantiallj  the  same  as  sect.  82,  which  oombines  in 
one  the  two  sections  of  the  earlier  Act.)  "  If  joa, 
the  bank,  have  collected  onlj  the  proceeds  of  the 
cheqne  for  jonr  oastomer,  we  will  not  render  70a 
responsible  for  the  proceeds  when  yon  hare  dealt 
with  the  oheqae  in  the  onJj  way  in  wbiob,  as  a 
matter  of  business.  70a  could  deal  with  it.  If 
you  have  done  anything  more,  if  you  hare  applied 
It  to  yonr  own  use,  that  is  another  matter ;  but, 
if  you  have  simply  collected  it  through  the  clear- 
ing house  in  tne  only  way  in  whicn  a  banker 
collects  cheqaes.  and  that  is  all  yon  have  done, 
the  true  owner  shall  look  through  yon  to  your 
ouatomtt;  and  he  and  not  you  mnat  be  responsible 
to  ths  tnie  owner  lot  the  prooeeds."  It  seems  to 
me  that  what  the  defispdante  ban  done  hwe  falls 
within  tboee  words  of  Lindl^.  J.,  and  tiiat  by 
treating  these  ehec|nes  as  cash,  deaHI^;  with  them 
in  the  ws^  in  which  they  have  done,  they  have 
gone  outside  the  protection  of  the  at»tute.  We 
must  remember  that  they  are  dealing  all  through 
with  stolen  property,  and  that  every  act  of  theirs 
inoonsistent  with  the  right  of  the  true  owner 
would  be  a  tort  at  common  law,  and,  therefore, 
except  so  far  as  they  are  protected  by  the 
statute,  they  have  no  right  to  deal  with  the 
cheques  at  alt.  After  MatthieferCa  case  this 
very  question  came  before  Denman,  J.  in  the  case 
of  BitaeU  v.  Foz  (51 L,  T.  Eep.  663  ;  53  L.  T.  Rep. 
1^).  -  There  the  same  question  with  which  we 
have  to  deal  oame  before  Penmao,  3.  in  respeotof 
a  certain  number  of  cheques.  There  were  really 
seven  cheques  in  question  altogether,  tax.  (A  them 
in  one  category  and  the  serenth  in  another,  and 
of  those  tix  oheques  three  were  cheqaes  drawn 
on  oUier  hankers  payable  to  order  and  crossed, 
precisely  the  same  case  as  that  with  which  we  are 
now  dealing.  As  to  those  three  cheques, 
Denmaa,  J.  oame  to  a  clear  oonolaaion,  as  one  of 
the  grounds  of  his  judgment,  that  tiiey  had 
been  so  dealt  with  by  the  bank  by  which  they 
were  received  for  collection  that  they  had  put 
themselves  outside  the  protection  of  sect.  82. 
What-  the  baiJrers  had  ^ne,  in  the  opinion  of 
Denman,  J.,  to  put  them  outside  that  section 
was  that  they  had  treated  certain  stolen  drafts 
with  forged  indorsements,  as  is  the  case  here,  as 
cash ;  that  is  to  say,  instead  of  waiting  and  col- 
lecting the  prooeeds  from  the  bank  on  which 
they  were  drawn,  and  then  receiving  them  for 
the  customer,  th^  treated  them  as  cash,  that  is  to 
say,  oredited  tiiem  to  the  ottstomw*8  aooonnt.  It 
seems  to  me  thi^  that  is  absolutsly  on  all  fours 
with  tids  case.  Draman,  J.  gave  uiat  as  one  of 
the  grounds  of  his  dedsion.  He  also  held,  and 
there  was  abundant  evidence  of  it,  that  the 
bankers  had  been  negligent  in  what  th^  did,  bnt 
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that  was  a  totally  independent  ground.  That- 
question  came  before  the  Court  of  Appeal,  and  the 
Court  of  Appeal,  without  in  the  slightest 
d^ree  impugning,  as  far  as  the  re^rts 
show,  anything  whatever  that  had  been  said  by 
Denman.  J.  on  this  mattsr  in  the  court  below,, 
decided  the  appeal  on  the  ground  of  negligence 
only.  Therewaaabundanteridenceof  negligence, 
and  it  was  not  necessuy  to  cmslder  the  matter 
on  the  legal  question.  There  is  that  authority  in. 
favour  ol  the  dedsion,  which  I  am  now  giving,  an. 
authority  which  purported  to  follow  the  an&orilT' 
of  ii^atlhieuen^M  case  (ubi  tup.),  which  I  have  just 
quoted.  Then,  last  year  there  oame  the  case 
which  has  been  so  much  discussed  before  na,  of 
the  Qreat  Western  SaUway  Company  v.  London, 
and  County  Bank  (85  L.  T.  Rep.  152;  (190I> 
A.  C.  414).  That  case  came  to  this  court,  and  it 
was  decided  by  this  coart  that  the  bankers  weire 
protected.  In  that  particular  case  one  Hugglns, 
who  had  been  in  the  habit  of  taking  crossed 
cheques  drawn  to  the  order  of  other  i>eople  to 
the  cankers  and  getting  them  to  deal  with  them 
for  him,  was  treated  by  the  court  as  a  person  who- 
stood  in  the  relation  of  a  customer  to  the  bank. 
He  had  no  account  with  the  bank,  but  had  been  in 
the  habit  for  a  good  many  years  of  getting  them 
to  deal  with  crossed  oheqoes,  and.  in  the  particular 
iostan'w  that  came  np  (or  disoawon,  he  had 
forged  indcHMments  on  cheqaes  drawn  in  forotir 
o£  the  plaintiff^  wid  had  tak»n  them  to  the 
defendant  bank,  who  had  given  him  some  part  ot 
the  amount  of  those  cheques  in  cash,  and  had 
applied  other  parts  of  them  to  the  credit  of  a  par- 
ticular customer  of  their  bank  at  his  directitm. 
The  protection  of  sect  82  was  claimed,  and  Uii« 
court  held  that  the  defendants  were  entitled  to 
it;  but  the  House  of  Lords  took  another  view, 
and  held  that  Hugsius  was  not  a  customer,  and 
therefore  that  the  defendants  had  not  brought 
themselves  within  the  protection  of  the  section. 
The  other  point  which  has  been  argued  before  as 
— namely,  on  the  footing  that  Hiu^ns  was  a 
customer,  was  ai^ed  and,  though  1  do  not  say 
that  it  was  in  terma  decided.  It  seems  to  me  that 
the  weight  of  the  opinions  of  the  individual 
Lords  all  goes  to  support  the  view  which  I  ana. 
now  stating.  I  have  looked  through  thdr  jadg. 
menta,  and  I  will  very  shortly  refer  to  a  few 
passages  in  each  of  them.  Lord  Halsbnry,  L.O. 
deals  with  the  case  on  the  point  that  Hlt^nw* 
was  not  a  customer,  but  he  adds  this:  "The 
language  of  the  statute  seems  to  me  to  be  clear 
enough.  Itwould  be  absolutelv  defeated  by  hold^g^ 
that  a  fraudulent  holder  of  tne  cheqoe  could  inTft 
a  titie  either  to  the  cheque  or  to  the  money.  The 
82nd  section,  which  contemplates  the  receipt  of 
such  a  cheque  received  in  the  ordinaiy  course  of 
busineas  for  a  customer  of  the  bank,  seems  to 
me  to  contemplate  a  totally  different  olii»  of 
transactions  from  what  is  disclosed  in  this  case. 
The  bank  thought  proper  to  take  this  cheque  aa- 
representing  its  face  value,  and  if  Hoggins  had  no 
title,  as  he  certaiuly  bad  not,  tiiere  is  nothing  in 
the  82nd  section  which  will  enable  them  to  ^eat 
it  as  receiving  payment  (or  a  oastomer."  .  That 
appears  to  me  to  point  rather  in  the  direction  of 
the  reasons  which  I  have  been  giving.  Theih. 
Lord  Shand  says  he  agrees  with  the  judgment 
about  to  be  given  by  Lord  LIndley.  Lord  Dav^ 
does  not  deal  with  this  particnkr  part  o(  the 
question ;  he  deals  with  two  other  ports,  bat  nofc 
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mUi  this.  Then  oomes  Lord  Brampton,  and  it 
sesnu  to  me  that  his  speech  bean  Tery  distinctly 
on  this  pcnnt  in  more  tniui  one  passage.  "Sb  states 
what  wonld  have  protected  the  defendants.  Tme 
he  does  not  in  terms  define  what  wonld  not.  He 
ttys  that  what  they  did  in  that  partinalur  oase 
woald  not  protect  them;  bat  ne  th*n  says 
what  he  thinks  would  protect  them.  He  says : 
"  Hnggins  had  no  banking  aoooant  at  all 
snywhero.  It  is  not  necessary  to  say  that  the 
keeping  of  an  ordinary  bankii^  account  is  essen- 
tial to  oonstitnte  a  person  a  customer  of  a  bank, 
for  if  it  were  shown  that  the  cheqnos.  were 
hatntually  lodged  with  a  bank  for  presentatiim  on 
behalf  of  the  person  lodpng  them,  and  that  when 
honoured  the  amount  was  oredited  and  paid  out 
to  waoh  person,  whether  with  or  without  any  profit 
to  the  beak  for  so  pemeaHag  them,  I  wonia  not 
i^that  sach  favnauitiona  might  not  oonatdtate 
ioeh  perscai  a  customer  witUn  tne  meanipg  (rf  the 
SZnd  section;  indeed,  I  think  thm  wonld.  Bet 
as  brtween  Hoggins  and  the  Wano^  branch  of 
the  respondents* bank  the  transactions  amounted  to 
notJiing  of  the  sort."  It  seems  to  me  he  is  there 
Bnggestisff  a  standard  which  wonld  comply  with 
Boct.  82,  wnioh  would  imply  that  sometiiing  which 
fell  abort  of  it  might  not.  Then  he  goes  on :  "  In 
the  case  before  your  Lordships,  on  every  occasion 
of  cheques  so  cashed,  the  money  had  alroady  been 
pjea  to  Hnggins  in  exchange  for  the  cheque,  the 
money  paid  to  the  respondents  had  been  received 
on  their  own  account  to  reimburse  them,  and  not 
on  aooonnt  of  Huggins  at  all,"  Then  Lord 
Lindley  says :  "  Upon  the  other  point,  it  is  plain 
to  me  tiiat  the  bank  obtuned  pn^ment  of  the 
dieqne  fbr  themselves  and  not  for  Huggins  " ;  and 
then  farther  on  he  says :  "  The  ocmstniaUcni  pat 
npcmthat  Aot  in  the  ease  of  Maithie§99»r.Iionaen 
and  Coumtjf  Bank  (vbi  nw.)  was,  in  my  (^piiufm, 
oorreot;  in  Clarke  v.  LoiuUm  and  Cmmhi  Sank 
(76  L.  T.  Bep.  293 ;  (1897)  1  Q.  B.  552)  the  oheque 
was  txud  in  for  oollection,  and  this  was  the  ratio 
decidendi.'*  I  think,  therefore,  that  it  ma^  be 
inferred  from  these  judgments  that  their  Lord- 
■Ups  would  have  taken  the  view  which  I  am 
now  taking,  if  the  facts  of  the  oase  had  rendered 
it  necessaiy  for  them  to  decide  the  qnestion. 
One  word  with  r^ard  to  the  oase  of  Clarke  v. 
London  and  CowUy  Bank  (ubi  sup.).  Whether 
that  oase  was  rightly  decnded  or  not  is  im- 
material for  the  pnrpoee  of  this  discussion,  but 
Care,  J.  dealt  with  it  on  the  footing  that  the 
cheque  had  been  received  for  oollection,  and  that 
no  credit  was  given  in  n|roect  of  it  nntil  it  had 
aetaa^y  been  wlleoted.  Tne  facts  of  thai  ease  as 
stated  in  llie  report  I  think  make  it  dear  tiiat 
that  was  the  case.  Fisher,  who  had  an  aooonnt  at 
the  Dartford  bnuwh  of  the  defendmta'  bank, 
foroed  the  indorsement  of  the  plaintiff's  name, 
«Bd**paid  tlie  oheqne  as  indorsed  into  bis  owo 
aecxmnt  for  coUeetion.  At  that  time  Fisher's 
aooonnt  was  overdrawn  to  the  extent  of  £13  9s. 
Upon  the  receipt  of  the  said  oheque,  the  defen- 
dants allowed  Fisher  to  draw  a  cheque  upon  them 
for  £5  8a.  6d.,  which  they  cashed.  Suteequently 
tl}e  defendants  received  payment  of  the  first- 
mmtioned  oheqne  from  the  ^mk  of  England  and 
placed  the  amount  to  Uie  credit  of  Fisher's 
account."  So  that  apparently,  as  a  matter  of  fact, 
tiisf  did  not  credit  him  till  after  they  had 
received  the  money  from  the  paying  bank,  and 
Cave,.J.  treated  it  aa  a  case  in  which  they  had 
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ooUeoted  the  mon^  before  they  nve  credit  for  it 
There  is  no  donbt  that  they  did  cash  a  oheqne 
drawn,  not  on  any  funds  received  by  them  from 
bankers,  beoanse  th^  deliberately  abstained  from 
givmg  him  any  oredit  in  respect  of  that  cheque 
until  after  they  had  obtained  the  proceeds,  tmd 
Gave,  J.  rightly  or  wrongly  treated  that  as  a  oase 
of  mere  collec^on,  and  that  was  the  ^roond  oa 
which  he  decided  the  case.  Up  to  this  point  it 
seems  to  me  that  the  authorities  are  ail  one  way, 
and  that,  unless  the  bauk,  setting  up  the  protection 
of  sect  82  can  show  that  it  has  adhered  striotJy 
to  the  lines  of  it,  it  stands  outside  the  protection 
of  that  aeotion.  Kow  it  is  clear  law,  and  we  have 
had  many  oaies  cited  to  na  in  aupport  of  it,  that 
the  defendants  by  what  they  did  in  this  oase 
became  holders  for  valos  of  these  dieques.  By 
giving  the  oastomer  eredit  in  his  aooonnt  they 
woold  have  aoi^aired  a  title  against  the  drawer 
lumself  and  agamst  every  person  whoee  name  was 
on  the  oheque.  They  most  have  done  that  for 
some  reason.  My  brother  Hathew,  L.J.  pat  the 
question  to  Mr.  Cohen,  Why  was  it  done  ;  how  did 
it  assist  collection  P  In  answer,  Mr.  Cohen  said 
it  was  oaatomary  to  do  it.  It  is  a  curious  thing 
tha^  in  the  inetancas  actually  brought  before  us, 
we  have  not  found  that  custom  followed  out  in  the 
way  Mr.  Cohen  suggests.  The  case  which  I  have 
just  cited  appears  to  be  an  instance ;  and  another 
caae,  reportM  in  the  aame  volume,  of  Lacave  r. 
Credit  i^oaAaus,  (1897)  1  Q.  B.  14St,  which  was 
the  cate  of  an  EngUeb  bank  with  a  French  name 
with  branches  in  Fans.  The  practice  followed 
there  in  Paris  wai  that,  when  it  was  sought  to 
obtiun  payment  of  the  cheque,  the  branch  there 
waited  till  they  had  heard  the  result  of  inqniry  in 
London  to  find  out  that  the  cheque  would  be 
faonoared  before  they  paid  the  person  in  France. 
It  is  true  he  was  not  a  onatomer  and  was  not  far 
different  in  posititm  fo>m  Hu^^ins,  bat  still  thidr 
practice  waa  to  wait  until  they  had  ascertained 
what  the  position  of  aflaiiv  was  at  the  pajing 
bank  before  they  dealt  with  the  cheque  as  catui  at 
the  collecting  bank.  As  I  have  said,  cases  have 
been  cited — Bit$eU  v.  Fox  (u&t  sup.)  and  Ike  parte 
Biehdale  (46  L.  T.  Bep.  116 ;  19  Ch.  Div.  409)— in 
which  it  was  held  that  crediting  in  account  con- 
stituted the  bank  holders  for  valae ;  and  in  the 
last  case  oitod  for  the  plaintiff,  Boyal  Bank  of 
Scotland  v.  Tottenham  (71  L.  T.  Bep.  168  ;  (1894) 
2  Q,  B.  715),  the  position  was  pushed  to  its  logical 
result,  and,  thon^  the  bank  had  aonght  to  debit 
the  costomer  agam  for  the  value  on  not  getting 
the  proceeds  of  the  oheqne^  nevertheless  it  was 
held  that  they  were  in  a  position  to  sue  tiie 
drawer.  I  now  come  to  a  number  of  snbaidiaxy 
pdnts  iriiich  are  rattier  complicated,  bat  are,  I 
think,  cabbie  of  being  treated  more  or  less 
briefly.  We  have,  as  I  have  said,  eight  cases  to 
deal  with  altogether.  The  first  is  a  oase  where 
the  dieqoes,  not  being  crossed  at  the  time  when 
they  were  received  by  the  bank,  were  crossed 
by  the  bank  afterwards,  and  they  claim  the 
benefit  of  the  protection  of  sect.  82  for  them  as 
crossed  cheques.  It  is  perfectiy  tme  that  one  of 
the  sections  of  the  Act  empowers  the  bank  itself 
to  cross  a  cheque.  No  doubt  that  gives  facilities 
for  protection  daring  the  process  of  collection  that 
supervenes  after  the  crossing;  bat  they  appear 
to  have  begun  the  transaction  by  dealing  with  a 
cheque  which  was  not  protected  at  ail — a  cheque 
anorossed  when  it  came  to  them,  drawn  upon 
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another  bank,  and  with  a  for^d  indorsement. 

are  they  protected  in  their  dealing  with  that 
cheque  to  to  the  time  when  they  crossed  it  F  It 
appears  to  me  clearly  that  they  did  convert  it. 
within  the  authorities  which  I  have  mentioned. 
They  have  taken  a  cheque  which  is  entirely  unpro- 
tected, with  a  forged  indoraement;  tbey  have 
become  holders  for  value  of  it,  and  they  have 
therefore  converted  that  cheque;  and  they  do 
not  purge  that  conversion  by  trying  to  col- 
lect it  afterwards.  It  appears  'to  me  that 
taking  the  cheque  without  the  crossing  on  it  they 
put  themselves  in  no  better  position  when  they 
cross  it  themselves.  The  wrong  was  done,  and 
therefore  in  that  case  it  seems  to  me  that  judg- 
ment must  be  for  the  plaintifE.  Then,  with  regard 
to  class  2 — that  is,  the  "bearer"  cheques.  On 
behalf  of  the  plaintifE  it  was  very  properly  con- 
ceded that  he  cannot  succeed.  The  bank  are  the 
holders  for  value,  the  cheque  bei^  within  sect.  31 
as  a  cheque  payable  to  bearer.  Then  we  come  to 
a  case  which  raises  some  difficulty — that  is,  where 
a  drsft  is  drawn  by  one  of  the  branches  of  this 
bank  upon  another  branch.  It  is  signed  by  the 
manager  of  the  drawing  branch,  but  it  seems  to 
me  that  the  wording  of  the  cheque  and  the 
description  of  Mr.  Henn  as  "  mrnager  '*  obviously 
make  it  a  cheque  drawn  by  htm  merely  in  his 
managerial  capacity  as  agent  for  the  drawing 
bank.  That  is  a  cheque  drawn  by  tbe  drawing 
bank,  or  purporting  to  be  drawn  by  the  drkwing 
bank,  on  another  branch  of  the  same  bank,  and 
the  plaintiff's  contention  is  that  that  is  not  a 
cheque  within  the  meaning '  of  -  the  Bills  of 
Exchange  Act,  and  therefore  stands  outside  any 
protection  given  by  the  Act.  If  it  were  "a  cheque 
it  would  be  covered  by  sect.  60  of  the  Bills  of 
Exchange  Act»  which  provides  that  "Where  a 
bill  payable  to  order  on  demand  ia  drawn  on  a 
banker,  and  the  banker  on  whom  it  is  drawn  pays 
the  lull  in  good  faith  and  in  the  ordinary  course 
of  business,  it  is  not  incumbent  on  the  banker 
to  show  that  the  indorsement  of  the  payee 
or  any  subsequent  indorsement  was  made  by 
or  imder  the  authority  of  the  person  whose 
indorsement  it  purports  to  be,  and  the  banker  is 
deemed  to  have  paid  the  bill  In  due  course, 
although  such  indorsement  has  been  forged  or 
made  without  authority ."  In  this  case  the  argu- 
ment  is  that  this  particular  document  is  not  a 
"  cheque."  A  "  cheque  "  is  defined  by  sect.  73  to 
be  a  "  bill  of  exchange  drawn  on  a  banker  and 
payable  on  demand;  and  a  bill  of  exchange  is 
defined  by  sect.  3  as  being  "an-  unconditional 
order  in  writing  addressed  b^  one  person  to 
another,  signed  by  the  iterson  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay,  £c. 
That  ia  to  say.  it  must  be  drawn  by  one  person 
upon  another,  and  the  plaintiff  contends,  and  I 
do  not  see  any  answer  to  it,  that  this  is  not  drawn 
by  one  person  on  another.  It  is  drawn  by  one 
branch  of  a  bank,  which  is  a  limited  company, 
upon  another  branch  of  that  bank,  and  there  is 
an  enactment  which  defines  how  a  limited  com- 
pany can  draw.  Sect.  47  of  the  Companies  Act 
1862  provides  that  "  A  promissory  note  or  bill  of 
exchange  shall  be  deemed  to  have  been  made, 
accepted,  or  indorsed  on  behalf  of  any  company 
under  this  Act,  it  made,  accepted,  or  indorseid,  in 
the  name  of  the  company  by  any  person  acting 
under  the  authority  of  the  company,  or  if  made, 
accepted,  or  indorsed,  by  or  on  behalf  or  on- 


account  of  the  company  by  any  person  acting 
under  the  authority  of  the  com|>any."  There- 
fore, it  seems  _to  me  that  prima  faeie  this  is 
nob  a  cheque  within  the  Bills  of  Exchange  Act. 
But  then  it  is  said  that,  by  virtue  of  the  ^venne 
Act  of  1883,  B.  17.  it  is  brought  within  the  Bills  oC 
Exchange  Act.  That  section  is  in  these  words : 
"  Sections  seventy-six  to  eighty-two,  both  inclu- 
sive, of  the  Bills  of  Exchange  Act  1882,  and 
section  25  of  the  Act  of  the  session  of  the  twentj- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-eight,  intituled 
'An  Act  to  consolidate  and  amend  the  statute 
law  of  England  and  Ireland  relating  to  In^ctable 
ofEences  by  forgery,'  shall  extend  to  any  document 
Issued  by  a  cummer  of  any  banker,  and  intended 
to  enable  any  person  or  body  corporate  to  obtain 
payment  from  such  banker  of  the  sum  mentioned 
in  such  document,  and  shall  so  extend  in  like 
manner  as  if  the  said  document  were  a  obeqae." 
Then,  by  sect,  2  of  the  Bills  of  Exchange  Act : 
" '  Issue '  means  the  first  delivery  of  a  bill  or  note, 
complete  in  form,  to  a  person  who  takes  it  as  a 
holder."  Here  the  only  issue  was  not  by  a  cus- 
tomer, but,  in  point  of  tact-,  hy  tbe  manager  of  the 
drawing  bank  to  a  customer,  and  therefore  it 
seems  to  me  that  it  falls  outside  that  section  also. 
Therefore  that  section  does  not  suffice  to  bring  it 
within  the  Bills  of  Exchange  Act,  and  it  is  one  of 
those  documente  which  are  not  covered  by  sect.  2. 
Therefore  upon  that  part  of  the  case  the  plaintiff 
succeeds  also.  Then  we  come  to  the  fourth  class, 
which  raises  rather'  a  curious  point,  though  I 
think  on  common  sense,  if  one  may  apply  com- 
mon sense  to  this  subject-matter,  the  ddfendanta 
ought  to  succeed.  The  case  is  this:  Crossed 
cheques  drawn  on  cue  branch  of  defendants'  bank 
were  handed  to  another  branch  for  collection,  and 
the  proceflB  by  which  those  cheques  were  paid  was 
this :  Entries  were  made  in  the  books  of  the  bank 
in  favour  of  the  customer  who  paid  in  tiie  cheques, 
and  entries  were  made  in  the  books  of  the  other 
branch  whereby  they  are  debited  and  the  other 
branchcredited  with  the  amounis.  Thatisatrana- 
actiou  between  two  branches  of  one  bank ;  but  in.  the 
result  this  one  bank  has,  in  point  of  fact,  paid  by 
that  process  a  crossed  cheque.  It  la  said  that 
tbey  stand  unprotected  because  sect.  79  enacts 
that:  "Where  the  banker  on  whom  a  cheque  is 
drawn  which  is  so  crossed  nevertheless  pays  the 
same,  or  pays  a  cheque  crossed  generally  other- 
wise than  to  a  banker,  or  if  crossed  specially 
otherwise  than  to  the  banker  to  whom  it  is 
crossed,"  he  will  be  liable.  It  ia  said  that  this  is 
a  case  where  the  defendants  have  not  paid  to  a 
banker  at  all,  but  that  these  were  crossed  cheques 
which  the  defendante  in  substance  paid  to  the 
cuatomer,  and  that  therefore  they  have  violated 
the  mandate  of  this  section.  On  the  other  hand, 
but  for  this  section  and  but  for  the  crossing,  it  is 
quite  clear  they  would  be  protected  by  sect.  60, 
which  I  have  already  read.  So  that  It  would  be  a 
rather  curious  and  anomalous  result  if  they* 
became  liable  for  paying  a  cheque,  which  bat  for 
thia  crossed  cheque  legislation  they  would  have  paid 
with  impunity  under  sect.  60.  It  soems  to  me  that 
the  difficulty  can  be  met  by  construing  the  words  of 
this  ActwiUi  some  strictness.  The  bank  certainly 
received  payment  as  a  bank.  It  may  be  they 
have  paid  themselves.  Still  the  payment  is  made 
to  a  bank,  and,  since  the  persons  who  pay  are 
also  a  bank,  it  is  made  by  a  bank,  and  therefore 
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I  think  that  perhaps  with  some  Btraining  oC  the 
vords  of  the  section,  the  case  may  be  brought 
within  it.  It  seems  to  me  that  it  is  possibly  here 
for  the  defendants  to  say  that  they  hare  done 
nothing  wrong ;  that  they  are  ontside  the 
k^slation  as  to  crossed  cheques,  which  cannot 
apply  when  the  circnmstances  do  not  admit  of 
tiie  existence  of  two  banks  in  the  transaction, 
and,  therefore,  are  protected  by  sect  60 ;  or  that, 
it  tiiey  are  within  sect  79,  they  hare  satisfied  it 
by  Bttch  a  {nyraent  1^  one  banker  to  another, 
^len  we  come  to  the  fifth  clan,  and  the  only 
difference  ia  this,  I  think,  t^at  these  cheques 
ware  "  not  negotiable.**  **  Not  n^tiable  "  on 
the  cheque  would  not  of  itself,  and  it  ie  not 
oontended  it  would,  have  deprired  the  bank  of 
the  protection  of  sect  82,  if  they  bad  in  all  other 
respects  conformed  to  the  conditions  of  that 
section ;  but  the  fact  of  these  cheque  being  not 
negotiable  is  urged  as  an  additional  ground  for 
the  inference  that  in  dealing  with  them  as  Uiey 
did  the  defendants  were  acting  outside  of  sect  82 
because  they  were  constituting  themselves  the 
holders,  deliberately  and  intentionally  constituting 
themselres  the  holders  and  going  out  of  their  way 
to  do  80,  in  the  case  of  a  non-negotiable  instru* 
mont,  which  certainly  did  not  invite  them  to  do 
BO.  Therefore  that  may  be  used  as  an  addition^ 
argument  in  favour  of  the  view  that  what  they 
£d  is  something  outside  the  mere  duty  of  receiving 
payment  for  uia  customer,  which  is  the  only 
Uihig  that  tact  82  purports  to  protect  Then 
the  seventh  class  was  abandoned  during  the 
argument,  and  I  need  not  trouble  about  that. 
Tub  eighth  class  simply  raises  again  the  question 
of  the  words  "not  negotiable."  That  deals  with 
the  whole  of  the  first  case  and  incidentally  with 
the  second  case.  It  is  not  necessary  for  me,  I 
think,  therefore  to  follow  out  the  argument  for 
the  defendants  in  that  case  upon  the  question  of 
oonversion,  with  every  word  of  which  almost  I 
agree.  There  is,  however,  this  incidental  difficulty 
in  that  argument  I  agree  that,  if  the  narrower 
constrDotion  which  they  sought  to  insist  that  the 
plaintiff  put  on  sect  82  were  put — namely,  that 
nothing  was  protected  but  the  actual  receipt — then 
a  great  deal  of  their  argument  would  have  to  be 
accepted  ;  but  I  do  not  think  it  was  part  of  the 
^aintaiTs  argument  that  ih»  word  "only"  bore 
the  significance  which  Ur.  Oohen  sought  to  put 
upon  it  He  said  that,  it  the  plaintiff's  argument 
was  correct,  there  vrould  be  several  conversions 
hdore  the  payment,  tmd  that  the  statute  would 
therefore  become  quite  nugatory  if  it  wero 
limited  in  the  way  he  said  that  the  plaintiff 
sought  to  limit  it ;  but  I  did  not  so  under- 
stand the  argument  for  the  plaintiff.  It  seems 
to  me  that  the  fair  reading  of  the  statute  is  that 
where  a  banker  receives  payment  for  a  customer, 
he  shall  not  incur  liability  to  the  true  owner 
by  reason  only  of  having  received  such  payment. 
X  think  that  that  covers,  and  was  meant  to  cover, 
the  whole  transaction  of  receiving  payment,  and 
the  whole  transaction  on  receiving  payment 
snbraces  a  great  deal  more  than  sonwhow  or 
other  getting  access  to  the  paying  banker  and 
then  receiving  the  money.  It  inTOlvee  dealing 
with  the  cheque  from  the  time  it  is  placed  in  the 
hands  of  the  ooUectii^  bank  until  it  gets  to  the 
hands  of  the  paying  l»ijik,  and  dealing  witti  the 
proceeds  of  it  All  Uiat  cornea  into  the  trans- 
action of  leedTSng  payment  for  the  onitomw,  and 


everything  that  is  reasonably  incidental  to  that 
process  is,  I  think,  covered  by  the  wording  of  the 
section,  but  everything  that  is  ontside  of  it  remans 
uncovered.  Therefore,  I  think  that  incidentally 
the  section  does  cover  the  crossing  with  their  own 
stamp  and  some  other  matters  that  the  plaintiff 
relied  on  as  an  independent  conversion.  All  those 
things  that  simply  facilitate  collection  fali  within 
the  protection.  Therefore,  for  the  reasons  I  have 
given.  I  think  that  these  appeals  in  the  main 
succeed. 

Stirlxho,  L.  J.— I  have  come  to  the  same  con- 
elusion.  In  dealing  with  these  two  actions  I  shall 
first  direct  my  obserrations  to  the  class  of  cheques 
which  have  been  deacribed  as  class  6  in  the  case 
of  Gordon  V.  London,  City,  and  Midland  Bank, 
and  to  the  cheques  which  form  the  subject  of  the 
second  action.  In  both  of  these  the  subject* 
matter  consists  of  cheques  drawn  to  the  order-of 
the  pluntiff  and  crossed.  Those  cheques  were 
stolen  by  one  Jones,  the  plaintiff's  coofidentiul 
clerk,  wno  indorsed  the  cheques  by  forging  the 
name  of  the  plaintiff's  firm  upon  them,  and  then 
handed  them  to  the  defendants,  with  whom  he 
had  an  account,  and  the  defendants  subsequently 
received  payment  of  the  cheques.  Now,  it  is  not 
disputed  that  but  for  sect.  82  of  the  Bills  of 
Exchange  Aot  1882  the  defendants  would  be 
liable  to  the  plaintiff  as  the  true  owner  of  these 
cheques.  The  doTendants  would  have  in  fact  com- 
mitted a  tort  by  converting  the  cheques  to  their 
own  use,  aa  ia  shown  by  the  cases,  amongst  others, 
which  have  been  referred  to  of  Arnold  v.  Cheque 
Bank  (34  L.  T.  Rep.  729 ;  1  0.  P.  Div.  578)  and 
Fine  Art  Society  v.  Union  Sank  of  London  {uhi 
tup.).  Sect  82  of  the  Bills  of  Exchange  Act  1882 
is  tiUcen  from  sect  12  of  the  Crossed  Cheques  Aot 
1876,  by  which  crossed  cheques  were  for  the  first 
time  ,  made  payable  only  through  a  banker,  and 
the  object  of  this  clause  in  both  Acts  is  obviously 
to  afford  protection  to  bankers,  who  were  up  to 
that  time  practically  compelled  to  collect  these 
cheques.  Neither  in  the  Act  of  1876,  nor  in  the 
Act  of  1882,  is  the  clause  expressed  in  language 
which  is  perfectly  apt  to  protect  the  banker  from 
liability  to  the  true  owner  of  the  cheques  in  every 
case  of  technical  conver8i<m.  The  clause  appears 
to  be  framed  as  it  the  lialdlity  of  the  true  owner 
only  arose  by  reason  of  the  receipt  of  payment  of 
the  cheques ;  but  it  is  quite  plain  from  the  judg- 
ment which  is  f^van  by  Fi^,  L.J.  on  behalf  of 
himself  and  Bowen,  L.J.  in  Fine  Art  Society 
V.  Union  Bank  of  London  {ubi  sup.),  that  in 
such  oases  aa  the  present  the  banker  is  guilty  of 
at  Imst  two  acts  of  conversion-~the  first  when 
he  receives  the  cheque,  and  the  second  when  he 
receives  payment  of  it.  Nevertheless,  it  is  per- 
fectly plain  that  it  was  the  intention  of  the 
Legisltiture  to  protect  the  banker  against  liability 
in  respect  of  the  first  conversion  no  less  than  in  re- 
spect of  the  second.  Indeed,  to  protect  the  banker 
against  the  second  act  of  conversion  which  arose 
on  the  reoeipt  of  the  payment  would  be  perfectly 
futile  if  the  Danker  were  left  liable  for  converting 
the  cheque  at  an  earlier  stage.  It  seems  to  me 
that  the  section  mnat  be  so  construed  as  to  cover 
evei7  act  which  takes  place,  including  the  receipt 
of  the  cheque  in  the  first  inataace,  down  to  the 
conclusion  of  the  transaction  when  the  payment 
is  received  by  the  bank,  and  I  read  the  word 
"  <nily  "  in  the  section,  not  as  reforing  simply  to 
payment,  but  aa  r^erring  to  payment  m  the  ur- 
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on  instances  detailed  in  tfae  earlier  part  of  the 
aeotlon — that  is,  that  the  banker  shall  hare  re- 
ceived the  payment  of  a  crossed  cheque  in  ((ood 
faith  and  without  n^li^^ce  and  for  a  costomer. 
That  is  the  interpretation  which  has  been  put 
npon  the  Act  in  the  case  of  Maithietttn  v.  London 
and  County  Bank  {xtbi  tup.)  by  Lord  Lindley.  then 
a  jadge  of  first  instance,  who  says:  "If  you,  the 
baulc,  Iiare  collected  only  the  proceeds  of  the 
cheque  for  your  customer,  we  will  not  render 
you  reaponsiDle  for  the  proceeds  when  you  hare 
dealt  with  the  cheque  in  the  only  mj  in  which,  as 
a  matter  <A  business,  you  could  deal  with  it.  If 
yon  hare  done  anything  moxe ;  if  yon  have  applied 
it  to  your  own  use,  thM  is  another  matter;  bat,  if 
you  have  nmply  oolleoted  it  ttirongh  the  dealing 
bouse  in  the  only  way  in  which  a  banker  oollaots 
oheqaes,  and  that  is  all  you  hare  done,  the  true 
owner  phall  look  through  you  to  your  cus- 
tomer, and  he  and  not  you  moat  be  held 
responsible  to  the  true  owner  for  the  proceeds." 
In  the  present  case  what  has  happened  is 
this.  It  is  not  dispnt'ed  that  both  of  the 
derendaot  banks  acted  in  perfect  good  faith; 
and,  in  both  actions,  the  bankers  acted  without 
negligence.  Jones  was  certainly  a  customer  of 
both  banks.  The  only  question  which  remains  is 
whether  the  defendants  reoeired  payment  of  the 
cheques  for  Jones  as  their  customer.  The  qnes< 
tion  in  each  acti<m  which  has  to  be  considered  is 
exactly,  aa  it  seems  to  me,  that  which  was  pat 
by  Im&  Blackbnm  in  the  ease  of  ItLean 
Clydatdale  Banking  Company  (50  L.  T.  Bep.  457  ; 
!)  App.  Oas.  96),  whether  the  bank  got  the  proceeds 
as  a  mere  ^ent  and  nothing  else,  or  whether  they 
got  the  cheques  in  order  that  they  might  have  tfae 
property  in  them  transferred  to  them,  and  that 
they  might  become  holders  of  them.  That  brings 
us  to  the  facts  in  eaoh  case.  In  the  first  case,  that 
of  the  London,  Git^,  and  Uidland  Bank,  tlie  course 
of  businesB  was  this :  each  cheque  aa  received  was 
at  once  credited  to  Jones  in  his  account,  and  he 
was  at  liberty  to  draw  in  respect  of  it.  Overdraft 
was  permitted  upon  the  account  to  the  extent 
wbioh  the  manager  in  his  discretion  saw  fit. 
Further,  Jones  always  indorsed  the  cheques,  and 
the  bank  manager  in  his  cross  -  examination 
admitted  that,  it  he  had  not  done  so,  he,  that  is 
the  mauager,  would  have  required  him  to  indorse 
them  in  order,  as  he  s^,  to  get  the  aeoority  of 
hie  name.  I  draw  the  inference  that  it  was  andeov 
stood  and  agreed  between  Jones  and  this  bank 
that  the  cheques  were  handed  to  them  and 
received  by  the  bank,  not  for  oollection  merely, 
but  so  that  the  bank  should  aoquire  a  proper^  in 
tbem.  So  much  for  the  caseof  the  London,  Oity, 
and  Midland  Bank.  In  tfae  otfaer  ease,  the 
cheques  were  at  once  credited  in  every  ease  to 
Jones  in  the  books  of  the  bank.  There  is  no  evi- 
dence of  any  special  bargain  in  words  between  the 
manager  of  the  bank  and  Jones,  but  it  does 
appear  from  an  examination  of  the  aooonnt,  that, 
in  certain  cases,  on  the  same  day  on  which  the 
cheque  is  paid  in  Jones  drew  cheques  upon  the 
account  as  against  those  ofaeqnes  which  had  been 
paid  in,  and  to  an  amoant  whidi  coold  not  have 
been  met  except  for  tfae  credit  which  he  rsoeived 
by  means  ci  those  ofaeqnes.  I  tiiink  tiiat,  dealing 
with  the  case  generally,  the  same  inference  oagfat 
to  be  drawn  as  in  the  otiier  ease,  that  there  was 
an  agreonent  between  the  banker  and  the  ona- 
tomer  tiiat  the  costomer  should  have  the  bendt 
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of  the  credit,  or  should  be  entitled  to  draw,  and  in 
that  way  it  appears  to  me  that  the  case  is  brought 
within  the  authority  of  Ex  parte  BtehdaU  {vhi 
sup.)  and  Boyal  Bank  of  Scotland  v.  Tottenham 
{ubi  »upX     In  both  cases,  therefore,  on  the 
ground  that  the  bank  did  not  confine  itself  to 
simply  acting  as  agent  to  collect  the  cheqnes,  bat 
made  themselves  holders  and  holders  for  value 
of  the  cheques,  I  think  that  the  plaintiff  is 
entitled  to  succeed.    I  ought  to  say  that  I  come 
to  the  conclusion  that  that  applies  equally  to  the 
cheques  in  the  second  action  which  were  not 
indorsed  by  Jones;  the  same  reasoning  applies. 
Then,  as  regards  the  remaiidng  olasses  of 
cheques  which  form  tfae  snbjeit  of  the  aotUm 
against  the  London,  Oity.  and  ICidland  Bank, 
there  are  some  lew  remarks  I  desire  to  make. 
The  first  class  consists  of  cheques  which  were 
drawn  to  order  and  which  were  uncrossed  when 
reoeirad  bnt  were  crossed  by  the  defendant  bank. 
It  is  contended  that  the  bank,  by  <»ossing  tbeie 
cheques,  were  able  to  bring  themselres  wituin  the 
protection  of  sect.  82.   That  really  would  be.  if 
the  contention  were  well  founded,  to  hold  that 
a  banker  who  receives  an  uncrossed  cheque  may 
protect  himself  against  liability  to  the  true  owner 
by  croesing  it.   I  do  not  think  that  is  the  mean- 
ing of  the  Act,  and  it  is  inoonsioteat  with  what 
seems  to  me  to  be  the  true  object  of  root.  82. 
namely,  to  protect  bankers  in  collecting  for 
tlieir  onstomen  obeijaes  which  from  HnAr  nafenre 
oonld  ouly  be  received  by  a  bank    It  will  be 
observed  that  sect.  77  (6)  does  not  afford  any  pro- 
tection to  the  banker  in  this  rospeot  becaase  it 
enacts  that,  **  where  an  nncrossed  cheque,  or  a 
cheqne  crossed  generally,  is  sent  to  a  banker  for 
collection,  he  may  cross  it  specially  to  himself.** 
When  he  acts  umply  for  tfae  purpose  of  collect- 
ing the  cheque,  he  is  at  liberty  to  cross  it  specially 
to  faimself;  but  in  t^is  case  he  took  the  chequea 
for  the  purpose  of  becoming  the  holder  for  value. 
Then,  passing  by  class  1:,   namely,^  cbe<jues 
payable  to  bearer,  as  to  which  no  question  ansea, 
we  come  to  class  3,  which  were  cheques  drawn 
by  the  manager  of  a  branch  of  the  defendant 
bank  on  the  defendant  bank,  and  which  were  nn- 
crossed.   The   objection   here   is  that  these 
documents  were  not  realty  cheques  and  that  tfaey 
were  not  within  the  definition  in  sect^  3  (1). 
Sect.  3  (I)  de&ies  a  bill  of  exchange  as  bung  an 
order  in  writing  addressed  by  one  peiwm.  to, 
another,  and  here  in  reality  these  doonmenta  are 
orden  addressed  by  tiie  mani^;er  of  one  branoh 
of  a  bank  to  the  bank  ifself.   It  seems  to  me 
that  they  are  not  really  bills  within  the  meaninjc 
of  this  Act,  and  that  sect.  26  (I)  does  not  assiat 
the  bank.   Sect.  5  (2)  was  also  relied  upon,  which, 
says  that :  "  Where  in  a  bill  drawer  and  drawee 
are  the  same  person,  or  where  the  drawee  ia  a 
fictitious  person  or  a  person  not  having  capaciby- 
to  contract,  the  holder  may  treat  the  instrument, 
at  his  option,  either  as  a  bill   of  exchange 
or  as  a  promissory  note."    But  the  difficulty 
here   is    this,  that,    as    against    the  plain- 
tiff, the  bankers  were  not  holcfers,  because  tne  in- 
dorsement was  a  foigery,  and  therefore  gave  no 
titie.  I  agree  therefore  that,  as  nsaras  this 
class,  the  banker  is  not  j^roteoted.  As  rwards 
the  Revenue  Aotoll883,  itappesn  to  me  tfaab  ib 
only  applies  to  documents  wfaioh  are  issoed  by  a 
castomer.  This  was  not  issued  by  a  customer  of 
the  bank,  but  was  issned  by  the  bank  to  their 
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mutomer,  ancl  aonnqnentlly  this  de'nnoe  alto  doe* 
not  avail  the  bonk.  Then,  as  regardi  olais  4,  that 
oonnsts  of  orossed  oheqnea  drawn  on  the  defen- 
diat  bank  itself.  These  were  drawn  by  cns- 
tomen  of  the  defendant  bank,  ther  were  orossed 
upeoially  to  the  defendant  bank,  and  the  defendant 
rank  d^alb  with  the  cheqaes  bv  debitint?  one 
oiutomer — that  is  to  say,  the  drawer  of  the 
cheques — in  its  books,  with  the  amount,  and 
creditinf^  another  oastomer.  who  was  ostensibly 
the  holder  of  the  cheque.  It  was  oontended  on 
behalf  of  the  bank  tha^  if  sect.  82  does  not  apply, 
sect  60  does.  Sect.  60  applies  where  a  bill  pay- 
able to  order  on  demand  is  drawn  on  a  banker 
and  a  banker  pays  it  in  good  faith,  and  in  the 
wdinary  coarse  of  business.  Sect.  73  provides 
that  "  A  obeqae  is  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand,**  and  a  oheque  there- 
tors  Mb  in  terms  within  sect.  60.  Then  sect.  79 
pTocoeds :  "  Esoepfc  as  oiberwiae  provided  in  this 
pwt"— that  is^  Part  3  of  the  Act—-  the  provi- 
sioDB  of  this  Act  apolicable  to  a  bill  of  exchange 
payab'e  on  demand  apply  to  a  cheque;"  and, 
therefoFe,  unless  there  is  found  in  Pari  3  some 
provirion  to  the  contrary,  sect.  60  applies.  In 
inswpr  to  that,  it  is  said  that  s'KJts.  79  and  80 
provide  to  the  contrary  of  sect  60 ;  bub  it  seems 
to  me  that,  on  looking  at  both  these  sections,  they 
ue  sections  which  are  directed  to  the  case  where 
the  cheque  is  drawn  on  one  banker  and  has  been 
crossed  to  another  banker  for  collection.  If  that 
be  so,  there  is  no  provision  in  Fart  3  of  the  Act 
vbich  takes  the  case  out  of  sect.  60.  In  fact,  that 
pomt  seems  to  me  to  stand  thus:  that  either 
nets.  79  and  80  give  the  reqaired  protection  to  a 
bsuker,  or,  if  these  sections  are  inapplicable,  then 
then  is  nothing  to  take  away  the  general  protec- 
tion of  sect.  60.  I  hare  already  pcrfnied  out  the 
mode  in  which  these  cheqaes  were  oealt  iribh  by  the 
bank,  and  in  the  case  of  BtMtdl  r.  («&»  sup.) 
it  was  held  by  the  Court  of  Appeal  that  the  carry, 
ing  of  the  amount  of  the  cheque  to  the  credit  of 
the  customer  in  the  way  it  was  done  here  was  a 
good  payment  within  sect.  60.  In  these  ciroum- 
stuoes,  I  think  that  the  defendant  bank  was  en- 
titled to  the  beneEt  of  sect.  60.  With  regard  to 
class  5 — that  is,  orossed  cheques  which  were 
marked  "  not  negotiable  " —the  defendant  bank 
certainly  cannot  be  in  a  better  position  with 
regard  to  them  than  with  regard  to  class  6.  Ab 
to  cUsK  8,  which  are  all  croned  clwques  with  a 
form  of  receipt  attached,  these  seem  to  me  to  be 
really  not  cheques.  Bat  the  protection  ffhich  is 
$mn  by  seot  17  of  the  Barenne  Aet  1883 
is  again  olaimed  for  tham,  and  it  aeems  to  me 
that  it  fails  for  the  same  reaaon  that  it  f^ed 
in  respect  of  class  8.  I  think,  therefore,  that 
in  both  these  cases  the  appeal  should  be 
allowBd. 

Hathew,  L.J. — lu  the  first  case  the  question 
was  raised  and  debated  at  very  great  length, 
whether  or  not  the  verdict  was  against  the  weight 
of  evidence.  It  is  clear  that  everybody  undter- 
atood  at  the  trial  that  the  bank  had  not  been 
Kailty  of  negligence  in  cashing  the  cheques,  but  at 
tM  request  of  the  jury  the  learned  judge  per- 
mitted a  rider  to  be  added.  As  a  general  rule, 
rideta  are  not  permitted  to  be  added,  bub  I  do  not 
pttume  for  one  moment  to  complain  of  the  dis- 
oretitm  tiiat  was  exercised  in  this  case.  The  rider 
my  be  added  with  immmity  so  long  as  it  is 
clearly  understood  that  it  shall  not  be  permitted 


to  quality  any  answer  to  a  elear  queelion  put  by 
the  court.  This  rider,,  treated  in  that  way. 
amounts  to  nothing.  It  was  nob  a  vexyiriaeor 
prndent  comment  on  the  part  of  the  jury  on  the 
way  in  which  bankers  carried  on  their  business. 
Bankers  might  Tory  well  say  that  they  under- 
stand their  own  business.  Then,  as  to  the 
large  number  of  cheques  described  as  class  6 
in  the  first  action,  and  cheques  of  the  same 
charaobar  in  the  second  action,  it  could  not  be 
disputed,  and  was  not  disputed,  that,  if  it  were 
not  for  sect.  82,  whether  the  ohsque  was  given  for 
collection  or  not,  the  bankers  would  not  be  pro- 
tected. That  was  the  result  of  anthoritiee  wmoh, 
it  in  said,  led  to  this  legislation.  If  these  cheques 
had  been  handed  into  the  banks  and  the  banks 
hid  taken  them  upon  the  understanding  that  the 
customer  was  not  to  be  credited  nnUl  tu  oheqnes 
were  cleared,  apart  f  nnn  aeot.  82  the  bulks  which 
cleared  the  cfaeqnes  uid  appropriated  the  mone^y 
to  the  customer  would  not  be  protected.  Now,  it 
is  said  that  in  order  to  prevent  that  happening  to 
bankers  in  that  position  sect.  82  was  passed. 
Before  we  consider  what  its  o|>eration  is,  it  is  desir- 
able  to  refer  shortly  to  the  evidence  with  renrd  to 
Jones'  account.  Jones  was  a  man  in  a  small  way 
of  business,  and  had  been  dealing  with  the  banlu 
for  some  time.  Apart  from  the  cheques  which  he 
had  stolen,  his  account  would  not  have  been  worth 
keeping,  bat.  with  the  help  of  his  larcenous  con- 
duct the  account  was  kept  in  fair  credit.  The 
manager  of  the  bank  was  examined  closely  as  to 
what  he  knew  of  Jones.  Now,  the  manager  was 
in  a  difficult  position.  He  knew  very  well  the 
importance  of  making  oat  that  these  cheqaes 
were  given  for  collection  only,  and  aocordii^[ly  he 
fought  the  learned  oounsel  and  woald  make  no 
oonoesrion  im  that  point,  bat  in  the  end  he  had  to 
admit  that  the  indorsement  of  Jones  was  taken  in 
every  case,  and  taken  for  the  purpose  of  seooring 
the  Dank.  There  is  a  course  of  dealing  estab- 
lished in  reference  to  this  account.  In  every 
instance  the  manager  of  the  bank  reqaired  the 
indorsemflut  of  the  customer  before  the  cheques 
were  dealt  with  in  any  way.  As  we  know  and 
have  been  to'd.  in  banks  in  the  City  and 
in  Scotch  bankd  it  is  not  nsaal  to  credit  the 
account  of  a  customer  until  the  cheque  has 
been  olesred,  and  we  have  all  seen  over  and 
over  again  a  statement  on  the  face  of  a  cheque 
to  the  effect "  not  cleared,"  which  meant  that  pay- 
ment had  not  been  made  of  the  cheque.  In  this 
particular  case  a  Afferent  course  of  onsiness  was 
adopted,  and  one  can  well  understand  wl^  it 
should  be  extremely  demrable  for  the  banks,  on 
the  one  hand,  who  desire  small  accounts  in 
difCerent  parts  of  the  country,  and  for  small 
traders  on  the  other  hand,  that  they  should  have 
cash  for  a  cheque  when  it  arrives,  ^nd  that  there 
should  be  no  interval  for  clearing.  Acoordingly, 
in  accordance  mth  what  appeared  to  be  a  perfectly 
reasonable  and  business-like  oourse,  it  seems  that 
with  reference  to  these  cheqaes.  and  generally 
with  reference  to  country  cheques,  the  course  is 
to  credit  the  customer  at  once  with  the  amount  of 
the  cheque  and  then  proceed  to  clear  it.  As  we 
know,  difficulties  do  nob  often  arise.  It  is  fatal 
to  credit  if  there  is  an^  difficutr  about  a  man's 
cheque,  and  therefore  it  goes  through  perfectly 
well.  That  course  being  taken,  what  was  the 
position  of  the  bank  F  They  gave  cash  for  the 
cheque,  and  handed  themcmey  to  the  customer  on 
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the  terms  that  he  paid  it  back  into  his  aeconnt, 
and  it  renmined  there  to  be  drawn  on,  and  apon 
condition  that,  if  the  particular  cheqne  was  not 
met,  he  should  be  debited  at  once  with  the  amount. 
That  was  the  arrangement  between  them.  Can 
any  reasonable  person  doubt  that  the  bank  placed 
itself  in  the  position,  and  wisely  and  reasonably 
placed  itself  in  the  position,  in  the  event  of  a  dis- 
nononred  cheque,  to  exercise  all  the  rights  of  a 
hand  fide  holder  for  valne,  and,  if  necessary,  as 
they  would  have  lost  credit  by  insolvency  on  the 
■pBtxt  of  the  onstomer,  to  sue  the  oUier  party  to 
the  cheque.  In  the  case  of  Boyal  Bank  of  Scot- 
land T.  Tottenham,  {uhi  sup.),  which  has  been 
nferred  to,  the  course  of  bnuness  pursued  was 
this.  In  that  particular  case  the  bank  debited 
the  oUBtomer  on  the  disfaononring  of  the  cheque 
with  the  amount  of  the  cheque,  and  it  was  held 
at  the  same  time  to  be  entitled  as  holder  of  the 
cheque,  having  taken  it  in  the  same  circumstances 
as  those  of  the  present  case,  to  sue  the  other 
party.  It  is  said,  whatever  the  coarse  of  bneiness 
may  be,  that  sect.  82  protects  the  bank  in  this 
case.  We  must  turn  to  the  language  of  the  section. 
What  is  its  history  ?  It  deals  with  crossed  cheques, 
and  crossed  cheques  only,  and  does  not  profess  to 
protect  the  banker  in  respect  of  any  other  transac- 
tions than  those  of  crossed  cheques.  The  legislation 
followed  upon  the  new  coarse  of  business, 
apparently,  of  croraed  cheques;  crossing  is  an 
intimation  to  the  person  who  recuves  the  cheque 
that  it  must  be  paid  through  a  banker,  so  that  in 
the  case  of  anything  going  wrong  it  might  be 
easily  traced.  That  really  put  on  bankers  the 
obl^ation  of  helmng  their  customers  to  present 
those  cheques,  and  the  Legislature  enacted  that, 
where  crossed  cheques  were  given  to  bankers  for 
the  purpose  of  collecting,  and  they  collected  them 
in  the  ordinary  course  of  business  and  accounted 
for  the  proceeds  to  their  customer,  the  banker 
who  collected  a  cheque,  acting  as  the  agent  for 
the  castomer  to  present  it,  should  not  be 
personally  liable.  Now,  let  as  look  at  the 
wmguage  of  the  Act :  "  Where  a_  banker  in  good 
faim  and  witbont  negligence  receives  payment  for 
a  customer  of  a  cheque  crossed  generally  or 
specially  to  himself,  and  the  castomer  has  no 
title  or  a  defective  title  thereto,  the  banker  shall 
not  incur  any  liability  to  tiie  trne  owner  of  the 
eiieqae  hj  reason  only  of  having  received  such 
payment.  To  my  mind  that  dearly  deals 
with  the  case  of  a  banker  employed  to  collect 
cheques.  In  London  cases  and  in  Scotch  cases 
there  oan  be  no  quMtion  that  the  cheque  was 
handed  tor  that  purpose  and  that  purpose  only, 
and,  whwe  the  usual  course  is  taken  with 
reference  to  cheques,  to  every  step  auxiliary  to 
the  presentation  or  payment  of  the  cheque  this 
section  applies.  So  that  if  the  castomer  hands 
the  cheque  to  the  banker  and  is  told,  and  he 
would  in  many  places  be  told,  that  he  shall 
have  credit  for  it  when  the  cheque  is  cleared, 
and  the  banker  takes  the  ordinary  steps  for 
clearing  the  cheque  and  passes  the  cheque  in  the 
ordinary  way  of  business  to  secure  the  pre- 
sentation and  payment,  then  every  step  of  that 
sort  appears  to  me  to  be  protected  by  the  section. 
That  implies  the  ezistnice  of  a  onatomer,  and  the 
existence  of  an  account,  and  payment  to  the 
onstomer  in  the  ordinary  coarse  of  bnaineaa — 
namely,  by  crediting  the  oastomer  with  the 
amoont  of  the  cheque.  The  etatato  goes  not 


a  hair's  breadth  beyond  that ;  it  is  confined  to 
crossed  cheques,  and  to  crossed  cheques  only, 
payment  of  which  is  received  in  the  ordinary 
course  of  business  and  accounted  for  to  the 
customer  in  the  ordinary  course  of  business. 
Was  this  section  intended  to  apply  to  this 
caseP  The  bank,  in  this  case,  had  the  right 
to  sue  the  other  party  to  the  cheque;  the 
bank,  although  it  is  a  remote  suggestion, 
would  have  the  right  to  transfer  the  cheque,  and 
a  right  to  pledge  it  by  way  of  security  for  any 
account  of  their  own.  How  can  it  be  said,  in 
those  circamstances,  tliat  the  liability  is  to  be 
established  only  f  nnn  the  fact  of  psytnent  P  ^  Th» 
language  of  the  secticm  needs  most  partioolar 
attention,  and  the  word  "only"  has  not  been  got 
rid  of.  "  The  hanker  shaU  not  iocur  any  liability 
to  the  true  owner  ot  the  cheque  by  reason  only 
having  received  such  payment."  According  to 
the  argument,  the  meaning  of  the  section  is  that 
a  crossed  cheque  might  be  dealt  with  by  a  banker 
in  most  cases  with  perfect  impunity,  in  any  way 
he  liked,  whether  he  acquired  a  title  by  indorse- 
ment or  in  any  other  way  had  become  the  holder 
of  it,  and  demand  payment.  Once  he  got  pay- 
ment of  that  cheque  it  was  sud  the  section  waa 
intended  to  protect  him.  I  cannot  come  to  any 
such  conclusion.  As  a  matter  of  fact  I  am  satis- 
fied from  the  evidence  that  the  coarse  of  businesa 
of  the  bank  was  to  secore  to  themselves  the  posi- 
tion of  indorsees  for  value,  and  bond  fide  hofdera 
of  the  cheque.  That  being  so,  they  are  not  within 
the  protection  of  sect.  82.  I  do  not  propose  to  go 
through  the  oases  in  detail  that  have  oeen  exa- 
mined by  the  Ifaster  of  the  ItoUs,  nor  to  deal 
with  the  subsidiary  points,  on  which  I  have 
nothing  to  add.  We  are  all  weed  with  x^rence 
to  these  questions,  and  have  disouBSed  them  with 
some  anxiety,  because  they  are  numerous  and 
puzzling.  Every  conundrum,  possible  seema  to 
have  been  presented  with  reference  to  these 
cheques  by  both  parties.  In  the  result,  therefore, 
I  divide  these  points  in  favour  of  the  plaintaiT, 
and  the  judgments  ot  the  learned  judge  must* 
therefore,  be  reversed.  ^^^^^^  aUowed. 

Solicitors  for  tiie  appellant.  Pepper,  Tangye, 
and  Co.,  for  Pepper,  Tangye,  and  Ftntorton,  Bir- 
mingham. 
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Bank.  Keen,  Bogen,  and  Co. 

SolUiitora  for  the  Capital  and  GonntiesBank* 
Cameron,  Kemm,  and  Co. 
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Dec.  12,  IS,  H  16, 17,  18, 19, 20, 1901,  and  Jan.  2I» 
1902. 

(Before  Eeeewich,  J.) 

Wright  v.  Ca.bteb.  (a) 

Solicitor  and  client  — Oift  —  Bargain  -^Deeda—^ 
Validiiy — Competent  and  independent  advice. 

On  t?te  ISth  May  1900  the  plaintiff  W.  exeeuiect 
tiDO  deedf,  by  the  first  of  which  some  real  estate 
and  other  property  waa  settled  upon  trust  for 
W.  for  life,  and  after  hie  death  as  to  part,  in. 

(A)  BivorM  by  rsjLMCis  E.  Adt,  Eiq.,  BHrtetcr«t-L»w. 
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trust  for  htM  son  and  daughter,  and  a*  to  one- 
ienih  of  the  vlHmate  residue  upon  fnut  for  the 
dtfemdani  C.  hi*  tolicitor,  Sy  the  teeond  deed 
eerfirin  fumiUtr*  and  ehatteU  veated  in 
frwtew  for  taU,  and  tmtcf  Ae  proeead*  ikanof 
Oe  defendant  C.  was  to  reeeive  SOOZ.  The  deedt 
prepared  in  the  office  of  the  defemdemi  C. 
but  were  mbmitted  by  the  plaintiff  to  A.,  an 
indtgpendent  etdieitor. 

field,  that  the  plaintiff  under  fhe  eireumttaneea 
did  not  have  the  eomp^ent  and  independent 
admee  required,  and  the  deede  were  voidMe. 

On  the  im  March  1901  the  plainiiff  executed  a 
further  deed  euppUmental  to  the  jiret  deed  of 
the  Ihth  May  1900,  vihereby  the  trmta  of  the 
former  deed  were  in  effect  revoked,  and  the 
plaintiff  assigned  the  whole  of  his  property  of 
every  deeeription  present  and  future  to  his  son 
and  the  defendant  C.  upon  trust  for  his  son  and 
daughter  and  the  defmdant  C.  in  equal  shares 
in  coneideration  of  a  covenant  by  them  to  pay 
the  plaintiff  an  annuity  of  500Z.  a  year  to  be 
increased  to  8001.  in  certain  events.  This  deed 
%Das  prepared  by  the  defendant  Tarbet,  an  inde- 
pendent solicitor. 

On  the  13tk  July  1901.  the  plaintiff  executed  a 
further  deed  aupplemental  to  the  second  deed  of 
the  15th  May  1900,  whereby  a  portion  of  the 
furniture  was  to  be  purchased  by  the  plaintiff's 
daughter  at  a  valuation,  and  the  residue  was  to 
be  sold  and  the  proceeds  applied  first  in  paying 
aOOI.  to  <he  plmntiff  in  Ueu  of  hU  life  xniareet 
in  the  fumdwre  under  tke  former  deed,  and 
^51.  to  the  defendant  C.,  ana  the  reeidue  to  be 
divided  eotiaUy  between  the  eon  and  the  daughter 
<4  the  plaintiff.  This  deed  woe  prepared  by 
independent  solieitore,  Tarbet  tteUng  on  behalf 
ef  the  plaintiff. 

HUd,  thai  the  new  eeheme  carried  out  by  the  deeds 
tff  1901  woe  one  of  purchase  and  ecue,  and  the 
plainliff  hating  deliben^ely,  with  competent 
and  independent  adviee,  executed  <Ae  deeds  for 
valuable  coneideration,  emUd  not  now  set  them 
aside. 

A.CTION  by  the  plaintiff  Colonel  Cbarles  Ichabod 
Wri^t  Maiming  that  four  deeds  shoald  be 
4diTered  up  and  cancelled,  that  all  propertr 
psarin^;  under  the  deeds  shoald  be  reconveyed, 
and  an  injunction  i^ainst  any  other  dealings  with 
■neb  property ;  also  a  receiver  and  damages  for 
fraud  and  f randalent  conspiracy. 

TTp  to  1898,  the  plaintiff  was  carrying  on  the 
bonness  of  a  banker  in  partnership  with  others 
at  Nottingham  under  an  agreement  dated  the 
27th  May  1898.  The  firm  sold  the  business  to 
the  Capital  and  Counties  Bank  for  110,0002..  but 
it  was  i^reed  that  the  pnrohaaera  might  reject 
any  of  t&a  assets  which  wen  included  in  the  rale, 
in  tiie  event  their  not  ctmndering  them  to  be 
ei  tiie  Talne  at  which  they  stood  in  the  books  of 
^  firm.  The  assets  so  rejected  were  to  be 
revised,  and  the  amount  by  which  on  realisation, 
^lej  fell  short  of  the  value  at  which  they  stood  in 
tiw  books  of  the  firm  were  to  be  deducted  from 
the  purchase  money,  and  if  the  deficit  should 
exceed  the  purchase  money  the  partners  cove- 
oanted  to  make  good  the  balance.  The  purchasers 
rejected  assets  to  the  value  of  350,0001.  The 
twintifi  bad  also  considerable  real  and  personal 
estate,  but  this  was  subject  to  considerable  charges 
wider  settlements  in  favour  of  his  children. 
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In  1897  the  plaintiff  consulted  the  defendant 
Francis  John  Carter,  a  solicitor  at  Torquay,  on 
some  btuoness,  and  between  1899  and  Aug.  1901 
Carter  aoted  as  the  pkuntifTa  soUoitor  in  all  his 
affairs,  and  in  partionlar  in  realising  the  assets 
which  the  Capital  and  Counties  Bink  had 
rejected. 

On  the  15th  Mar  1900  the  plaintiff  executed 
two  indentures ;  boch  deeds  were  made  between 
the  plaintiff  of  the  one  part  and  the  defendants 
Garter  and  Nevill  Wright  (a  son  at  the  plaintiff) 
of  the  other  part. 

By  the  first  indenture  the  plaintiff  conveyed  to 
Garter  and  NevlU  Wright  all  the  freehold  here- 
ditaments of  which  he  was  possessed,  subject  to 
incumbrances,  upon  trust  for  the  plaintiff  for  life, 
and  after  his  death  for  sale  and  conversion  and 
investment  of  the  proceeds,  and  he  also  assimed 
to  them  the  benefit  of  the  agreement  of  the  27th 
Hay  1898  and  all  his  share  in  the  rejected  assets, 
and  in  all  moneys  payaUe  to  him  under  the 
agreement,  upon  tmst  to  get  in  and  oonvert  the 
same  and  inrat  the  proceeds,  and  pay  tiie  income 
thereof  to  the  plaintiff  for  life,  and  after  the 
death  of  tiie  plsintifl  to  pay  oartun  snnu  doe 
from  him  under  the  settlements  above-mentioned, 
and  subject  thereto,  upon  trust  as  to  nine- 
twentieths  for  the  defendant  Nevill  Wright,  as  to 
nine-twentieths  for  the  defendant  Blanche  Theo- 
dosia  Wright,  and  as  to  two  twentieths  for  the 
defendant  Cartel-. 

By  the  second  indenture  of  the  15th  May  1900 
the  plaintiff  assigned  all  the  furniture  and 
chattels  in  and  about  the  two  bnases  belonging 
to  him,  upon  tmst  to  allow  the  plaintiff  to  enjoy 
the  same  during  his  life,  and  after  bis  death  for 
sale,  and  out  of  the  proceeds  to  pay  500Z.  to 
Carter,  and  to  divide  the  residue  equally  between 
the  defendants  Nenll  Wright  and  Blanche 
Theodosia  Wright. 

The  drafts  of  the  indentures  were  drawn  in  the 
defendant  Carter's  office,  and  were  handed  to  the 
plaintiff  in  order  that  he  might  get  independent 
advice. 

The  plaintiff  took  the  deeds  to  the  defendant 
Almy  at  Torquay,  and  under  his  advice  exeented 
them. 

Almy  had  no  knowledge  of  the  phuntifPs 
relations  with  Garter  nor  of  the  bank  affairs. 

In  Feb.  1901  the  Capital  and  Counties  Bank 
commenced  proceedings  against  the  plaintiff,  and 
the  troatees  (tf  one  of  the  children's  settiements 
also  commenced  procsedings,  claiming  10,0001. 
under  a  covenant. 

The  plaintiff  then  at  the  suggestion  of  Carter 
on  the  13th  March  1901  executed  another  docu- 
men  ;  this  was  prepared  by  another  solicitor,  the 
defendant  Tarbet. 

Garter  made  some  alterations  in  this  deed 
and  returned  it  to  Tarbet,  and  the  deed  was 
re.engro88ed  and  re-execnted  on  tlie  14th  March 
1901. 

The  deed  was  made  between  the  ]^ntiff  of  the 
first  part,  the  defendants  Nevill  Wright  and 
Garter  of  the  secondpart,  and  the  defendants 
B.  T.  Wright,  Nevill  Wright,  and  Carter  (therein- 
after called  the  reversioners)  of  the  third  part, 
and  was  expressed  to  be  supplemental  to  the  first 
deed  of  the  15th  May  1900. 

It  was  thereby  witnessed  that  in  consideration 
ot  the  joint  and  several  covenants  of  the  rever- 
sioners,  thereinafter  oontuned,    the  trustees 
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Bhonld  stand  posses  Be  of  the  tonst  premises 
oompriBed  in  the  principal  indenture  freed  and 
diaohanied  from  uke  tnuto  in  favour  of  the 
plaintiff,  and  the  rererdonera  declared  hj  the 
principal  indenture,  upon  tnuta  for  the  three 
rerersionera  in  equal  shareB^  and  hj  tiie  said 
indenture  the  plaintiff  assigned  to  the  defendants, 
Nevill  Wright  and  Carter,  first,  all  real  and  lease- 
hold hereditaments  not  oompiised  in  the  principal 
indenture  to  whloh.  he  waa  beneficially  entitled ; 
secondly,  all  moneys  owing  upon  the  security  of 
certain  mortgages ;  thirdly,  all  the  real  and  lease- 
hold hereditaments  comprised  in  such  mort^a^ ; 
and  fourthly,  all  personal  effects  which  he  might 
then  be,  or  might  thereafter  become  entitled  to 
or  acquire,  upon  the  trusts  declared  b^  the  prin- 
cipal indenture,  and  the  now  stating  indenture, 
and  the  indenture  contained  a  covenant  bjy  the 
rereraioners  to  pay  the  plaintiff  during  his  hfe  an 
annuity  of  5002.,  to  be  inoreaaedto  800X  in  certain 
erenta. 

On  the  13th  Jaly  1901  the  pluntiff  exeonted  a 
farther  docnment  expreaaed  to  be  aupplememtal 
to  the  aeoond  deed  <n  tjis  15th  Hay  I90O.  under 
whieh  a  portion  of  the  furniture  was  to  be  pur- 
chased by  the  defendant  Blanche  T.  Wright  at 
a  Taluation,  and  the  residue  was  to  be  sold  forth- 
with Mid  the  proceeds  ^»»iied,  first,  in  paying 
2001.  to  the  plfuntiff  instead  of  his  life  interest  in 
the  furniture  under  the  former  deed,  and  4251.  to 
Garter,  the  balance  to  be  divided  equally  between 
Nerill  Wright  and  BUnche  Theodosia  Wright. 
This  deed  was  prepared  by  indepwdent  solictors, 
and  perused  and  approved  by  the  defendant 
Tar  bet  on  behalf  of  the  plaintiff. 

During  the  trial  the  pmntiff  abandoned  the  plea 
of  frana  and  conspiracy  and  the  question  of  law 
was  argued  as  to  whether  the  deeds  were  landing 
on  the  nhuntiff  or  not.  The  d^tedant  NeriU 
Wright  by  his  pleadinsce  oonaanted  to  account  for 
aU  that  he  bad  Teo^Ted,  and  to  submit  to  the  oan- 
oellation  of  the  deeda.  Aa  tmatee  he  sabmitted 
to  act  as  the  court  might  direct. 

Warrington,  K.O.,  MorthaU  Hall,  E.O.,  and 
A.  d-BeduU  TerreU  for  the  plaintiff.— The  pro- 
pomtiona  of  law  in  this  case  are  two :  (1)  A  gift 
to  a  solidtor  by  a  client  for  whom  he  ia  acting  ia 
absolutely  void,  and  it  maVea  no  difference 
whether  the  client  had  independent  advice  or  not. 
(2)  If  the  deeda  are  held  void  aa  regards  the 
solicitor,  they  are  further  not  binding  as  r^ards 
the  son  and  the  daughter.  The  confidential 
relaUcmahip  between  the  solicitor  and  client  must 
be  severed: 

Morgan  v.  Minett,  86  L.  T.  Itsp.  948 ;  6  Cb.  Dir. 
646. 

The  infiuenoe  after  the  relationship  of  aolidtor 
and  client  has  oeaaed  arill  oontonuea : 

Holman  v.  Loynsi,  4  Da  Q.  H.  A  G.  270,  279. 
It  is  aud  that  the  deeds  may  be  good  as  rwards 
ti^e  daughter  and  son  tliongh  vota  as  regards  the 
aolidtor.   We  aubmit  that  the  whole  transaction 
is  invalid: 

Sugutnin  v.  Ba««l«v,  14  Vei.  273 ; 

Bainbrigga  y.  Browne,  44  t.  T.  Uep.  705  ;  18  Ob. 
Dir.  188: 

Barron  v.  WUIU,  82  L.  T.  Bsp.  729 ;  (1900)  2  Cfa. 
121. 

Sir  Edioard  Clarke,  K.C..  Warmingt<m,  K.O., 
P.  0.  Lavfrenee.  K.G ,  and  Christopher  Jame*  for 
the  defendant  Franma  John  Carter.— Up  to  Hay 
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1900  the  defendant  waa  still  acting  as  the  solicitor 
of  the  plfuntiff,  but  afterwards  in  collecting 
assets  and  special  matters  only.  It  is  for  the 
court  to  decide  whether  the  case  comes  irithin 
the  role.  Hr.  Warrington  said  that  during  the 
oontinaanoe  of  the  relati<»sbip  the  gift  to  the 
,  Bolieitor  would  be  void,  and  quoted  Morgan  T. 
Minett  {ubi  au^.).  Bat  there  there  was  no 
independent  advice.  Almy  had  no  relation- 

ship with  Garter,  and  his  advloe  was  quite 
independent.  In  the  case  of  a  purohaae  a  aolicitor 
need  not  have  independent  advice.  There  is  no 
case  where  a  gift  by  a  client  to  a  solicutor  has 
been  set  aside,  where  the  gift  has  been  made  with 
competent  and  independent  advice.  Assuming 
that  the  deeds  of  May  1900  are  void  or  voidable, 
the  deeds  of  1901  are  valid,  b^g  a  bargain,  and 
sale  for  valuable  consideration,  and  there  at  aD 
events  the  plaintiff  had  independent  adrice : 

IToUer  v.  Smith,  29  Bow.  394 ; 
Jta  Bohiwa'  Evtoto;  fiwan't  our,  3  Oiff.  337  ; 
JUkodMv.  Bate,  13  L.  t.  Bdp.  778;  L.  Svp.  1  Cb. 
App.  852. 

As  to  parent  and  child  : 

WrigTU  r.  Vanderpiank,  8  Ds  G.  H.  A  G.  188. 14& 

As  to  phyrioian  and  patient : 

MiteTuU  T.  Bomfiuv,  45  L.  T.  B>p.  694  ;  8  Q.  B. 
Piv.  587. 

As  to  religious  influence  : 

Allcard  v.  Skinner,  57  L.  T.  Bsp.  61 ;  36  Ch.  Div. 
145. 

In  all  the  cases  all  that  is  required  is  competent 
and  independent  advice : 

LiUt  r.  Terry,  73  L.  T.  Bep.  428  ;  (1895)  2  Q.  B. 
679. 

Garter  has  taken  just  the  steps  suggested  by  the 
court : 

PomU  v.PoweU.  82  L.  T.  Bjp.  84;  (1900)  1  Ch. 
243. 

Bufut  licuiet,  EG.,  Hon.  Frank  BuMwell,  and 
F.  BodiUy  for  the  defendant  Blanche  Theodoioa 
Wright.— Assuming  the  deeds  to  be  good,  we 
adopt  Hr.  WamingUm's  ar^ment,  but  assamii^. 
that  tiuj  are  not  binding  in  the  case  of  Garter, 
still  tbBf  are  good  as  regards  Mias  Wright : 

Bugvmm  v.  BoMley,  14  Vei.  87S  ; 

Batfibrigg*  v.  Br«ioit«,  44  L,  T.  Bep.  70S ;  18  Ch. 

Biv.  188.  197; 
Boblyn  V.  Boblyn,  60  L.  T.  Bep.  499;  41  Oh.  Div. 

20O. 

As  to  tbe  deeds  of  1901,  they  constituted  a 
bargain  between  Hiss  Wright  and  her  father  and 
cannot  be  upset 

Duke,  K.O.  and  Coldridge  for  W.  B.  Tarbet. 

Benthaw,  E.O.,  aud  S.  Btauvuntt  for  P.  H. 
Almy. 

Badooek,  KC  and  O.  N.  Marq/  for  Nevill 
Wright 

Warringion,  K.O.  in  reply. — ^Tbe  defendant 
Garter's  influence  continued  after  he  had  ceaaed 
to  act  as  solicitor  to  the  plaintiff.  Almy  did  not 
know  the  details  of  the  bank  business : 

Montstquieu  v.  Sandya,  18  Ves.  301 ; 
Wood  V.  Dorcnei,  18  Vei.  120, 126. 

If  the  deeds  of  1900  are  gon^  the  deeds  of  1901 
cannot  stand. 

Cur.  adv.  vuiL 
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Kbebwich,  J.  delivered  the  folloiriiig  written 
judgment:— Before  attemptint;  to  detarmine,  or 
even  to  formuUtr,  any  oC  the  questions  falling 
fordedsion,  or  to  invveti^te  the  faote  which 
give  rise  to  them,  it  is  neoessary  to  accirtainthe 
nile  ^^plicable  to  a  case,  by  no  means  of 
infrequent  oocnrreooe,  where  a  client  seeks  to  set 
aside  a  gift  made  by  him  to  his  solicitor.  After 
leflection  on  the  numerons  authorities  cited  in 
srgament  and  the  comments  of  coonsel  thereon, 
I  am  satisfied  that  the  aooepted  rale  of  the  court 
is  as  stated  by  Tomer.  L.J.  in  Bhodet  v.  Bate  (13 
L.  T.  Bep.  778 ;  1  Gh.  252).  and  that,  notwith- 
standing large  differences  in  the  lango^e 
employed  by  different  judges  in  other  oases,  there 
kas  been  no  intention  to  depart  and  really  no 
departnie  from  that  statement  This  is  what 
Turner,  Ii.J..  says  at  p.  257 :  "I  take  it  to  be  a 
irell>estoblish6d  principle  of  this  court  that 
petacms  standing  in  a  oonfiddntial  relation  towards 
others  oannot  entitle  themselves  to  hold  benefits 
which  those  others  may  have  ocmf erred  upon  them 
imlaBs  they  can  show  to  ihe  satisfaction  <d  the 
ooart  that  the  pet'sons  by  whom  the  benefits  have 
been  conferred  had  competent  and  independent 
advice  in  conferring  them."  The  Lord  Justice 
Uiere  speaks  of  persons  standing  in  a  oonfidential 
relation  generauy,  but  he  intended  to  embrace 
solicitors  in  that  description,  and  what  he  says 
has  always  been  so  understood.  There  are  many 
eases  to  show  that  other  relations,  and  especially 
that  of  porait  and  child,  stand  on  tiie  same  footing 
SI  that  of  Mdicntor  and  client,  but  to  the  latter  thm 
is  appliad  mora  strongly  than  to  any  otiier  tiia 
-inmle  stated  by  Kay,  L.J.  in  XOss  t.  2^  (73 
T.Sep.  428;  (1895)  2  Q.  B.  679)— that  while 
the  confidential  relation  exists  it  is  impossible  to 
rebut  the  presumption  of  undue  influence  unleei 
the  dmor  nad  competent  and  independent  advice. 
This  prasampfion  of  inflaenoe  is  the  key  to  all  the 
declarations  on  the  subject.  A  good  example  may 
betaken  from  the  judgment  of  Turner,  L.J. in 
flbimm  V.  Lovnet  (4  De  G.  U.  &  Q.  270),  whet« 
be  says  at  p.  283 :  "  Gifts  from  clients  to  their 
attoineyB  can  be  maintained  only  when  not  only 
the  relation  has  ceased,  but  the  influence  may 
rationally  be  supposed  to  have  oeased  also."  It 
would  be  embarrassing  and  useless  to  refer  to  the 
titles  and  langnt^  of  the  numerous  authorities, 
sneoially  as  none  of  them  lay  down  any  role  by 
^ch  uie  can  drtermine  whsither  tiw  client  has 
had  th«  oompetent  and  independent  advioe  which 
U  reonifed  to  praolade  the  ptesamed  influenoe. 
anduera  iano  case  in  which  a  gift  from  a  dient 
to  a  sotiator  has  been  upheld  on  the  ground  that 
competent  and  independent  advice  was  given. 
There  are  many  passages  in  many  judgments 
which  seem  to  say  that  the  relation  of  solicitor 
and  client  must  be  disserved  or  shomi  not  to 
sobmst  before  a  good  gift  can  be  made,  but  they 
are  observations  of  judges  who  also  recognise  the 
pombilitnr  of  competent  and  independent  advioe 
maintaining  the  gift,  and  I  think  that  all  the 
judgments  nmat  be  read  as  intended  to  be  con- 
sistent with  Bhode$  v.  Bale.  Morgan  v.  MineU 
36  L.  T.  Bep.  948  ;  6  Oh.  Div.  638)  is  no  excep- 
tion. No  doubt  Bacon,  Y.O.  did  there  lay  down 
the  unqualified  rule  that  while  the  relati(ni  of 
solicitor  and  olioit  snbdsts  the  sector  cannot 
take  a  gift  from  hisoliout,  bat  it  is  to  be  observed 
that  in  that  ease  it  was  not  ai^oed  ttiat  indmwi- 
dent  advioe   had  been  given,  and  the  vicfr 


Ohanoellor's  judgment  must  be  read  as  assuming' 
that  the  qaalifioation  being  out  of  question  it 
need  not  oe  mentioned.  It  is  impossible  that  he 
can  have  intended  in  the  slighteet  d^pree  to 
differ  from  Rhode*  v.  Bate,  which  was  more  than 
once  cited  in  argument.  '  Taking,  then,  the  rule 
to  be  what  was  laid  down  in  that  case,' I  have  to 
consider  whether  in  making  the  gift  made  bj 
the  deeds  of  May  1900  the  plaintiff  had  such  com- 
petent and  independent  legal  advioe  as  prevents 
him  from  now  saying  that  the  gift  oufjotto  be 
avoided  by  reason  of  the  presumed  influence  of 
the  deffflidant  Garter,  who  nndoabtedly  was  then 
his  solicitor.  This  question  was  put  in  the  fore- 
front by  connsel  on  either  ude  and  mnatr 
be  disoiused  1^  me  before  all  others,  beoanse 
until  that  has  been  dma  those  others  oaimot  be 
even  understood.  In  order  to  do  that  I  most 
first  consider  what  were  the  relative  ptrntiona  of 
the  pliuntifF  nnd  the  defendant  Garter,  next  what? 
was  done  to  protect  the  plaintiff,  and  then  I  mus1> 
determine  whether  what  was  done  was  sufficient. 
I  am  not  snre  that  I  could  satisfactorily  define 
what  is  sufficient,  wmpetent,  independ^t  legal 
advioe  so  as  to  lay  down  a  general  rule,  and  then 
apply  it  to  the  particular  case,  and  I  must  content 
myself  wit^  considering  the  facts  of  this  oase,  and 
must  leave  the  gcmeral  rule  to  be  setUed  heres^ter. 
The  relative  positions  of  the  plaintiff  and  the 
defendant  Garter  at  the  commencement  of  I90O 
are  abundantly  clear.  The  plaintiff  had  some 
years  before  oonsolted  the  defendant  on  a  peon- 
Uariy  daUoata  matter  of  business,  and  from  tba& 
time  fonrard  the  oonneotion  steadily  grew,  with 
the  result  thai  the  defendant  beoame  the  oonfi- 
dential soUoitor  of  the  pbdntiff  and  was  employed 
by  him  in  ail  matters  requiring  legal  advioe,  and 
the  defendant's  brother  and  partner,  who  had 
before,  though  apparenUy  not  to  the  same  extent, 
enjoyed  the  plaintiffs  confidence,  was  set  aside. 
The  plaintiff  had  ui^i^t  need  for  legal  advioe, 
and  it  was  asked  for  and  given  without  stint. 
Add  to  this  the  ondonbted  fact  that  the  pUintifTa 
affairs  were  in  a  perilous  condition,  and  that  the- 
problem  how  he  could  be  righted  or  saved  from 
overwhelming  disaster  wss,  to  say  the  least,.  - 
extremely  dimcnll^  and  farther,  that  for  many 
arduous  services  the  defendant  had  received  no  ' 
remuneration,  and  we  at  onoe  see  that  tiie  rela-  ' 
tions  were  as  oloae  as  could  possibly  be  oonoeived. 
It  was  under  these  oircumstanoes  that  tlw  plaui- 
tiff  was  moved  and,  I  think  it  may  f  urly  be  aud^ 
advised  to  make  a  settlement  of  a  oonriderabto- 
portion  of  his  property.  It  was  not  his  intention 
to  denude  himself  of  all  beneficial  ownership,  far 
part  of  the  scheme  was  the  creation  by  the  settle- 
ment of  a  life  interest  in  himself,  bat  the  main 
object  was  to  provide  for  those  for  whom  he  was 
morally  boond  to  do  the  beet  and  to  protect  the 
settled  property  for  their  benefit  from  the  claims 
of  strangers.  The  plaintiff  wished  to  take 
advantage  of  the  opportunity  of  giving  some- 
thing to  t^e  defendant  Carter.  It  was  neoessarily 
a  gift,  but,  on  the  other  hand,  it  was  intended  ta 
be  the  fulfilment  of  an  obligation  imposed  by  the 
reflection  that  that  ganUeman  had  done  much 
and  received  nothing.  The  scheme  was  effected 
by  two  deeds,  by  the  first  of  whloh  some  real 
estate  and  other  pnwerly,  whiohneednot  habere  . 
specified,  were  vested  in  trustees  and  the  plaintiff 
proposed  to  g^ve  the  d^andant  Garter  one-tentii 
of  uie  ultimate  re^ue  thereof  after  makiiig  the 
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proTiBions  above  indicated.  Frobablj  he  thought 
that  it  would  amount  to  a  sabstantial  snm,  and 
probablr  the  defendant  Gaiter  also  hoped  that  it 
would  w>  BO,  though,  knowing  what  he  did,  he  ia 
not  likely  to  have  taken  a  aangnine  view.  By  the 
second  deei  certain  f  nniitnre  and  ohattds  were 
vested  in  tmsteeR  for  sale,  and  out  of  the  proceeds 
thereof  the  defendant  Carter  was  to  receive  500Z. 
The  furniture  and  chattels  were  known  to  be  of 
eonsiderable  value,  and,  inasmuch  as  the  500Z.  was 
to  be  first  pud  and  only  the  residue  was  settled, 
I  take  it  that  this  sum  was  deemed  to  be  well 
secured.  It  is,  however,  unnecessary  to  consider, 
and  I  have  no  materials  to  enable  me  to  consider, 
what  either  of  them  thought  might  or  would  be 
the  maximum  or  minimum  amount  reaUsed. 
Haply  a  nice  sense  of  honour  might  have  told  the 
defendant  Carter  peremptorily  to  reject  the 
proffered  gift,  or  a  completely-balanced  judgment 
might  have  warned  him  to  see  mischief,  and  little 
else  but  miachiet,  emanating  from  it.  But  these 
are  oonnsds  of  perfection  into  which  I  need  not 
further  enter.  Far  more  important  than  all  this 
is  the  observation  that  the  gift  was  not  in  any* 
wise  snggeeted  by_  the  defendant  and  that  it  at 
once  occurred  to  him  that  if  it  was  to  go  forward 
the  plaintiff  must  be  protected  agunst  himself, 
and  for  that  purpose  must  have  independent 
advice  in  the  matter.  We  have  next  to  examine 
what  was  done.  I  must  accept  t^e  defendant's 
statement, confirmed  by  tfaeplaintiff  himself, that 
when  asked  by  the  plaintiff  to  whom  he  should 
^0  for  independent  advice  he  named  several  firms, 
including  that  of  Eastley  and  Eastley — admitted 
to  be  <»ie  of  repute  in  Torquay  and  the  neigh- 
bourhood. It  seems  that  their  chief  office  is  at 
Paignt(Hi  snd  that  the  business  of  their  Torauay 
office  is  conducted  b^  their  clerk,  the  defendant 
Almy,  himself  a  solicitor,  with  but  occasitmal 
enperviaion.  It  is  possible,  and  I  think  likely, 
that  the  defendant  Carter,  who  most  have  known 
ihia,  mentioned  it  to  the  pbuntiff  and  that  ao  the 
name  of  Almy  came  forward,  bnt  I  tldnk  tbat  the 
troe  result  of  the  evidence  is  tiiat  the  defendant 
mentioned  the  firm  of  Eastley  and  Eastley,  and 
Almy,  if  at  all,  as  their  clerk,  transacting  their 
Twqnay  business.  The  plaintiff  determined  to 
adopt  this  recommendation,  and  he  sought  the 
advice  of  the  defendant  Almy  as  the  representa- 
tive of  the  firm,  but  it  occurred  to  him  to 
suggest  that  the  drafts  should  be  prepared  by 
the  defendant,  or  in  the  defendant's  offioe.  This 
was  natural  enough,  because  the  provision  for 
the  defendant  Carter,  respecting  which  alone  he 
required  independent  advice,  formed  only  a  part 
of  the  whole  scheme,  and  therefore  it  was  con- 
venient that  the  preparation  of  the  settlement 
embodyii^  that  scneme  shonld  not  be  left  to  the 
defendant  Almy,  who  np  to  that  lime  was  wholly 
nnaoqnainted  with  the  planitiff  and  hia  af^bra, 
bat  snonld  be  introated  to  tiie  defmdant,  who 
had  the  requisite  knowledge  and  also  the  materials 
available.  The  defendant  Garter  saw  no  objec- 
tion to  this  deed  being  pre^ued  in  his  office,  and 
fell  in  thus  fai'  with  the  suggestion.  It  was  an 
error  of  jndgment,  but  not  one  for  which  he  can 
be  reaaonably  blamed,  as  the  reasons  in  favour  of 
it  were,  as  already  pointed  out,  obvious  and 
ni^ent.  The  drafts  were  accordingly  prepared  in 
the  defendant's  office,  though  not  by  him  or 
under  his  supervision,  and  were  settled  by  counsel, 
whose  instmctions  came  from  tiie  defendant's 


[Ohajt.  Dxt. 


office,  but  not  from  him  personalW.  It  was  the 
drafts  so  settled  that  the  plaiatifl  took  to  the 
defendant  Almy.  He  also  took  to  him,  sooner  or 
later,  some  papers  (selected,  I  suppose,  by  the 
defendant  Carter)  deemed  aufficient^  and,  anbjeofc 
to  one  remark,  probabW  sufficient  to  enable  the 
defendant  Almy  to  understand  the  condition  of 
affairs,  and  what  was  proposed  to  be  done.  The 
defendant  Almy  seems  to  have  given  his  beat 
attention  to  the  matter,  and.  after  explaining  It 
to  the  pliuatiff  and  consulting  with  one  of  the 
partners,  be  came  to  the  conclusion  that  the 

Slfuntiff  might  safely  be  advised  to  execute  the 
eeds.  The  plaintiff  himself  seems  to  have 
studied  the  drafts,  and  to  have  entertained  and 
expressed  a  strong  desire  that  they  shonld  be 
executed  in  the  form  in  which  counsel  had  settled 
them.  This  was  accordingly  done.  This  defen- 
dant Almy  acted  throughout  independently  of 
the  defendant  Garter.  He  treated  himself  as 
responsible  to  the  plaintiff  alone,  and  in  the  neoal 
conrae  he  ohaiged  the  ooste  to  the  plaintiff,  who 
paid  them.  That  ihe  firm  waa  competent,  and 
that  the  defendant  Almy  was  also  competent,  to 
advise  the  plaintiff  is  not  in  iiaestiim,  and  that 
the  plaintiff  was  honestly  advised  in  the  matter 
is  equally  clear.  The  more  difficult  question  ia 
whether  the  plaintiff  can  be  said  in  truth  and  in. 
law  to  have  received  the  competent  and  indepen- 
dent advice  without  which  the  gift  to  his  solicitor 
could  not  stand  good.  There  was,  I  think,  no 
occasion  to  explain  to  the  plaintiff  that  what  he 
proposed  to  do  was  a  gift.  Of  that  I  think  he 
was  perfectly  aware.  He  conceived  himself  to  be 
discharging  a  moral  obligation,  but  he  also  knew 
that  he  was  doing  it  by  means  of  a  gift.  But  be 
came  to  the  defendant  Almy  pledf^  to  make  the 
gift.  He  had  not  only  stated  his  intention  to  the 
defendant  Carter,  bnt  he  had  had  the  doon- 
mente  prepared  in  that  defendant's  offioe,  and  he 
brought  the  whole  thing  to  the  d^endant  Almy 
out  and  dried.  Of  course,  he  might  have  decluiM 
to  go  frarward  with  it,  but  it  would  have  been 
difficult  for  any  man  at  that  stage  to  have  tamed 
back,  and  I  am  satisfied  from  what  I  have  seen 
of  the  plaintiff  in  the  witness-box  that  he  would 
not  have  onnsidered  it  consistent  with  his  dat^ 
so  to  do.  I  have  above  said  that  the  papere 
handed  by  the  plaintiff  to  Almy  were,  subject  to 
one  remark,  sufficient  to  enable  the  latter  to 
understand  the  position  of  affairs.  The  one 
remark  is,  to  my  mind,  of  vast  impcrtanoe.  The 
papers  included  a  list  of  what  are  known  in  this 
case  as  the  rejected,  asseto,  which  were  included 
in  the  first  deed ;  but  there  is  nothing  to  indicate 
that  the  defendant  Almy  knew  or  had  the  means 
of  ascertaining,  or  even  of  estimating,  the  value 
of  those  rejected  assets,  or  the  extrat  of  the 
bnrdoi  cast  upon  the  plaintiff  by  the  agreement 
with  the  Oaj^tel  and  Ooanties  ^mk,  idueh  nude 
him  Teeponsible  for  them.  For  aoj^t  the  doEen- 
dant  Almy  knew,  or  could  have  known,  the 
plaintiff  was  a  man  of  wealth,  pressed,  perhaps, 
for  the  moment  by  the  lock  np  of  some  securities, 
but  ultimately  sure  to  be  in  the  position  which 
one  naturally  ascribes  to  a  member  of  an  old- 
esteblished  banking  firm.  For  aught  the  defen- 
dant Almy  knew,  or  could  have  known,  the  plain- 
tiff was  capable  of  making  the  provision  tor  his 
children  which  he  desired  to  make,  and  leaving  a 
mai^n  sufficient  to  justify  generosity  to  others, 
including  his  solicitor.   Again,  there  is  no  evi- 
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deoce  that  the  defendant  Almy  knew  or  had  the 
means  of  knowing  the  approximate  valae  of  the 
faniitDre,  or  wlmt  was  likely  to  be  realised 
tiwreby.  As  already  stated,  1  am  not  prepared 
to  lay  down  any  (^enttal  nde  which  will  aanst 
othns  to  detemune  in  other  casea  what  ia 
soffident  oompeient  and  independent  advice  to 
n^^old  A  gift  by  a  client  to  a  solicitor;  bat  I 
im  aatisfi^  not  so  mnoh  that  Uie  advice  was 
not  ^ven  in  this  instance  as  that  the  oiroam- 
atucea  precluded  the  poasibilitj  of  its  being  giren. 
In  considering  the  farther  qaeations,  I  mast 
unnnethat  if  nothing  bkh^  had  happened  the 
deeda  of  May  1900  mnst  have  been  set  aaide  on 
the  ground  that  they  conferred  a  benefit  on  the 
defendant  Garter,  and  that  the  plaintiff,  his 
cUeot,  had  not  aufficient  competent  and  indepen- 
dent advice  in  the  matter.  I  must  assume,  also, 
Uiat  the  deeds  fail  altogther,  and  that  the  pro- 
visions for  others  which  in  no  wise  depended  on 
the  gift  to  the  defendant  Garter  must  fail  with  it. 
X  am  expresing  no  opinion  that  this  would  be  the 
proper  result,  still  leas  am  I  indicating  by  what 
argDment  or  authority  such  an  opinion  oonld  be 
supported :  bat,  in  oraer  pro^rly  to  nnderstand 
That  followed  and  to  appreciate  what  was  done 
bv  the  plaintiff  and  others,  I  mnst  sssnme  that 
there  was  at  least  a  good  deal  to  be  said  in  favour 
oC  the  plaintiffs  right  to  set  aside  the  deedn  of 
Hay  1900,  wholly  and  not  partially ;  and  I  think 
it  inll  conduce  to  a  better  treatment  of  the  next 
stage  of  the  case  to  assnme  that  that  view 
voold  hare  prevailed.  In  order  better  to  consider 
what  took  place  in  March  1901  it  is  well  to  reflect 
on  the  relative  positions  of  the  parties  then  sub- 
ostii^,  and  how  they  had  been  affected  by  what 
had  occurred  in  the  interval  between  that  date 
and  May  1900.  The  defendant  Garter  was  still 
the  confidential  solicitor  and  friend  of  the  plain- 
tiff. I  see  no  reason  for  thinking  that  the  confi- 
deooe  had  in  the  slightest  degree  been  impaired, 
and  what  had  occurred  mutt  naturally  have 
tended  in  an  (^posite  Erection.  Bat  uie  plot 
had  tluokened.  There  had  been  actions  and  talk 
of  ■ctimu,  some,  perhaps,  friendly,  bat  all  pcunting 
to  the  omtclnaion  that  the  plaratifCs  embarrass* 
i&ents  were  great,  and  that  time  and  skill  were 
omntiy  required  to .  save  anything  sabstantial 
(ND  of  the  wreck  wMdi  the  impending  storm  was 
nira  to  oonenmmata.  The  plauLtilTs  health  had 
occasionally  given  way,  he  waa  worried  beyond 
measure,  there  were  actual  and  fancied  dis^ree- 
ments  with  his  former  partners,  there  were  indi- 
cations of  family  differences,  and  altogether  the 
wwpect  was  an  alarming  one.  The  plaintiff 
Knew  that  he  could  no  longer  continue  to  lire 
There  he  had  lived  as  a  country  gentieman ;  his 
income  was  reduced  and  threatened  to  disappear ; 
and  he  had  reached  that  period  of  life  when 
eren  a  thonmghly  snooessfnl  man  begins  to  long 
&r  peace  a*  the  ooly  one  desirable  thin^.  I  dwell 
OB  this  because  vrithont  it  I  deem  it  impossible 
to  understand  the  position,  and  also  bemuse  it 
accentuates  the  self-abandonment  which  charac- 
loises  the  plaintifTi  actiiona.  One  thing  must  be 
noticed  before  we  proceed  to  what  actually  took 
place.  It  was  proposed  to  substitute  a  new 
scheme  for  that  of  Hay  1900.  About  the  other 
details  of  that  scheme  I  will  say  nothing  at 
present,  but  it  was  proposed  tmit  a  certain 
income  sbonld  be  assured  to  the  plaintiff  by  a 
wenant,  and  tiwt  the  defendant  Garter  should 


be  one  of  the  covenantors.  There  is  no  occasion 
to  enter  into  a  nice  disquisition  on  the  difference 
between  a  gift  by  a  client  to  a  solicitor  and 
a  purchase  by  a  solicitor  from  the  client,  or  to 
ezpatiaite  on  the  precaution  necessary  to  nphold 
the  latter  as  diatingoished  from  the  former. 
SufGoe  tfc  to  say  that  in  the  case  of  a  purchase  it 
is  esscmtial  that  tiie  solicitor  and  client  should  be 
put  at  arm's  length,  but  that  if  that  condition  i» 
fulfilled  there  is  no  reascm  why  the  transaction 
should  not  stand.  I  will  not  pause  to  enundate 
or  apply  any  rule  by  which  it  can  be  determined  ' 
whether  the  relation  of  solicitor  and  client  once 
constituted  still  subsists,  because  it  is  clear  from 
what  I  have  said  and  is  abundantly  proved  that 
the  defendant  Garter  was  the  solicitor  of  the 

EluntifiC  in  March  1901,  and  that  notwithstanding 
is  duties  were  then  and  thenceforward  of  a 
limited  character  and  extent  he  continued  to  be 
his  solicitor  until  immediately  before  writ  issued. 
That  the  transaction  effected  by  the  deed  of 
the  14th  March  1901  was  one  of  purchase  is  not 
open  to  doubt.  It  did  not,  on  the  face  of  it, 
wVolly  abrogate  the  first  deed  of  May  1900.  for 
under  tliat  interests  were  limitad  to  certain 
perscms  who  ware  not  parties  to  the  deed  of  the 
14tli  March  1901,  and  whose  intwests,  therefore* 
could  not  be  affected  by  it ;  but  aps^  from  this 
difficulty,  which  was  not  overlooked  but  waa 
probably  treated  as  insuperable,  it  porported  to 
be  the  substitution  of  an  entirely  new  scheme  and 
to  secure  to  the  plaintiff  a  certain  income  of 
5002.  a  year,  and  contingenUy  more  in  considera- 
tion  of  the  surrender  by  the  plaiutiff  of  the  life 
interest  reserved  by  the  principal  deed  and  a 
conveyance  of  all  he  possessed  and  all  that  he 
might  by  any  means  or  at  any  time  become  pos- 
sessed other  than  the  furniture  and  chattels  the 
subject  of  the  second  deed  of  May  1900.  The 
covenant  may  or  may  not  have  been  a  thoroughly 
sound  seonrity  for  the  annuity  and  the  oonsidenu 
tion  for  it  may  or  may  not  nave  been  exoessive 
or  inoommensurate ;  but  the  scheme  ia  not 
attoolc^  on  any  such  ground,  axii  this  short,  but 
for  the  present  purpose  sufficient,  statement  of  it 
shows  it  to  have  been  one  of  purchase  and  sale. 
The  history  of  its  preparation  has  given  rise  to 
Buggestions  and  evidence  in  which  are  embodied 
the  most  painful  passages  of  this  unhappy  litiga- 
tion. To  avoid  prolixity  I  will  not  pause  to  con- 
sider how  the  plaintiff  first  became  acquainted 
with  the  defeniunt  Tarbet,  or  why  the  preparation 
of  this  deed  was  intrusted  to  him  by  the  plain- 
tiff. Having  at  the  conclusion  of  the  trial  com- 
pletely acquitted  that  defendant  of  all  oha^s  of 
fraud,  for  which  there  was  not  the  slightest 
foundation,  I  think  it  but  fair  to  him  here  to  add 
that  if  any  other  charge  had  been  made  against 
him  aa  a  solicitor — and  none  was  in  the  pleadings 
—it  would  have  eqmUly  fidled.  He  appears  to 
me  to  have  discharged  a  difficult  dutijf  with  com- 
plete independence,  integrity,  and  inteU^^ce. 
The  case  mads  wainst  the  deed  of  the  14th 
March  1901,  standing  by  its^,  was  that  the 
plaintiff  was  induced  to  believe,  and  did  believe 
it  to  be  merely  another  copy  of  the  deed  which  he 
had  executed  on  the  previous  day,  whereas  it  in 
fact  essentially  differed  from  it  in  comprising  other 
actual  properbr,  and  also  any  to  which  the  plaintiff 
might  tiiereafter  become  entitled,  and  that  this 
was  done  because  otherwise  it  would  not  have 
been  sufficient  to  satisfy  the  defendant  Garter's 
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determinataon  to  become  poMeued  of  all  the 
plaintiS  poaseaaed  or  mi^bt  poaaeaa.  Thia  attack 
<m  the  deed  dependa  entirely  on  the  plaintilfB 
eridence,  which  fa  in  direct  oonfliot  wit£  that  of 
the  defendant  Tarbet,  and  althon^h  there  is  some 
other  evidence  beariDf;  on  the  point,  I  propoae  to 
diareffard  it  to  the  extent  of  not  apecificallr 
referring  to  it  here.  That  the  deed  of  the  14th 
Uarch  eaeentially  differed  from  the  docament 
exeonted  on  the  preceding  day.  and  in  the  par- 
ticnlara  mentioned,  and  that  this  difference  was 
the  reanlt  of  the  defendant  Oarter'fl  iuterrention, 
ia  common  gronnd,  and  that  the  alterationa  were 
oude  with  the  assistance  of  the  comuel  who 
settled  the  original  draft,  and  in  order  to  express 
what  the  defendant  Carter  intended  to  be  and 
the  defendant  Tarbet  assented  to  as  the  pnrport  of 
the  deed,  ia  eatabliahed ;  bat  the  qaeation  rem&ina 
iriiethmr  the  pliintiff  ma  properly  adriaed.  or  to 
pat  it  more  atrai^ly  and  mora  oornotly .  whether  he 
waa  indnoed  to  exeente  the  deed  aa  it  atanda  by 
a  miataken  belief  that  it  did  not  differ  from,  and 
in  tmtb  was  the  same  aa.  the  dooament  of  the 
13th  of  March.  Toe  plaintiff  was  in  the  witness- 
box  many  hoars,  and  waa,  of  ooarae,  objected  to 
lonff  and  aevere  orosa-examinitton.  He  came  here 
with  the  conviction  that  bia  confidence  in  the 
defendant  Carter  had  been  grossly  abased,  that 
he  had  been  unfairly  treated  by  others,  and  this 
oonviotion  he  did  not  hesitate  to  express.  That 
thia  conviction  waa  erroneous  detracts  from  the 
wwght  of  his  evidence,  but  doea  not  induce  me  to 
think  that  he  was  otherwise  than  a  witness  of 
trath.  In  my  jadgmeat,  the  plainUlf  gave  hia 
evidenoe  aa  a  gentleman  and  a  man  of  honoar 
unable  to  ahake  off  prejndioea  which  obacored  hia 
Tiew  o(  faota,  bat  ainoarely  anxiona  to  state  the 
facta  as  he  beUeved  them  to  exiat  Bat  hia 
memory  cannot  be  tniated.  For  the  pnrpoaa  of 
inveati^ting  and  sifting  facta  it  ia  naeleuw,  and 
may  witboat  exaggeration  be  aaid  to  be  gone. 
He  himaelf  practi^ly  admitted  thia  more  than 
once.  He  waa  in  the  habit  of  keeping  a  diary, 
and  he  kept  it  with  more  paina  and  oonatanoy 
than  are  nanally  exhibited  by  a  non.profeasional 
man,  bat  that  baa,  not  onnatarally,  weakened  hia 
memory.  That  which  ia  recorded  in  his  dlair  ia 
tme  aa  a  matter  of  faith,  bat  of  knowledge  there 
ia  none.  Thia  ia  no  harsh  judgment.  The 
Btraggle,  the  disappointment,  and  the  physical 
ills  to  which  he  has  been  aabjecteil  hare 
all  induced  to  make  him  older  in  this 
reject  than  be  ia  in  yeara  of  life,  and  I 
ventore  to  aay  that  no  one  who  watched  him  in 
tiw  witneaa-box  aa  cUmAj  aa  it  was  my  ptinfnl 
dnt^y  to  do,  oonld  fail  to  appreoate  (he  resalt  or 
the  oanae.  On  the  other  lumd,  I  have  in  the 
defendant  Tarbet,  an  intelligent  solicitor,  devot- 
ing hia  best  faonltaea  and  powers  to  the  baaineaa 
in  nand.  necessarily  inpresaed  with  the  importance 
of  details  in  a  tranaaotioa  of  no  common  oharaoter, 
and  mth  notes  sufficient  to  refresh  hia  memory 
in  the  proper  aenae,  that  is,  to  bring  back  to  his 
mind  and  to  enable  bim  to  state  with  oonfidence 
what  actually  took  place.  He  tells  me  in  short 
Idiat  the  deed  was  fully  explained  to  the  plaintiff, 
and  that  the  statement  about  ita  merely  being  a 
oopy  of  the  other  dooament  ia  imaginary.  I 
believe  him.  It  matters  not  whether  the  deed 
waa  read  over,  or  even  whether  the  particular 
paaaagea  which  constituted  the  difference  from 
the  other  dooament,  were  read,  nor  can  I  attach 
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much  importance  to  tiiB  haate  (for  haste  there 
was)  in  the  completion.  I  am  satiafled  (hat  (be 
pl^ntiff  knew  what  the  deed  purported  to  b^  and 
what  he  waa  doing  in  ezeoating  it,  and  thai  be 
did  thia,  if  harriedly^  deliberately.  It  follows 
that  tbe  deed  of  the  14th  Miirch  1901  cannot  be 
set  aside  on  any  groond  peoaliar  toitaelf  and  that 
if  it  can  be  aet  aaide  at  all  it  must  be  by  reason 
of  its  connection  with  and  dependence  on  the 
first  deed  of  Kay  1900.  A  few  worda  muat  be  aaid 
about  the  deed  of  the  13th  July  1901.  The  pleaded 
Rcoount  of  ita  preparation  is  altogether  erroneoua. 
It  waa  prepared  neither  direotiy  nor  indirectly  by 
the  defenauit  Carter  or  the  defendant  Tarbet, 
bat  by  indepoident  aolicltors,  who  did  not  act  or 
purport  to  act  for  the  plaintiff,  and  his  interests 
were  snarded  with  proper  jealonay  by  the  defen< 
dant  Tarbet^  who  acted  for  him  and  for  him  lUone. 
Abonfc  the  redaction  of  the  defendant  Carter's 
share  of  the  proceeds  of  aale  from  6002.  to  4251.,  I 
need  aay  nothing,  but  the  prorislon  for  payment 
to  the  plaintiff  f*t  2001.  in  consideration  of  the 
surrender  of  hia  life  interest  waa  apprecuated  and 
welcomed  by  the  plaiatiff,  who  here,  too,  I  am 
aatiafied  thoroughly  nnderatood  what  waa  being 
done  and  exeonted  the  deed  deliberately.  It  can- 
not be  aet  aaide,  if  at  all,  except  for  ita  ooniMotion 
with  and  dependenoe  on  the  second  deed  of  May 
1901.  We  now  approach  the  critical  qaeation  in 
the  case,  but  firat  it  will  be  convenient  to  dispose 
of  an  argument  arged  on  behalf  of  the  defendante 
who  are  interested  in  maintaining  the  deeds  of 
19U1.  They  aay  that  by  those  deeds  the  plaintiff 
confirmed  uie  deeds  of  Hay  1900,  and  that  these 
latter  deeda  having  been  confirmed,  the  objeotion 
to  those  of  1901  neoeaaarily  falla  to  the  groand. 
They  farther  say  that  (be  pliUntiff  has  lost  hie 
right  to  (ha  intervention  of  the  ooart,  if  erer 
he  had  any,  br  laches  and  aeqaieeoenoe,  or,  in 
other  words,  that  the  plalntifrs  oondoot  haa 
disentitled  him  to  relief,  bat  this  view  has  snch 
slender  support  in  fact  that  I  may  pass  it  by 
without  further  notice.  Not  so  ihi  argument  for 
confirmation,  which  ia  supported  by  the  fact  that 
by  the  deeds  of  1901  the  plaintiff  not  only  reoog- 
niaed  the  deeds  of  1900  on  which  they  were  baam, 
but  he  received  aabatantial  ooasideration  for  tiia 
aurrender  of  intereate  created  by  the  earlier 
dooumente,  which  he  must,  therefore,  be  taken 
to  have  treated  as  irrevocable.  To  this  1  think 
there  ia  a  complete  answer.  The  deeds  of  1900 
were  voidable  by  the  plaintiff  on  the  ground  that 
they  conferred  a  gift  b^  client  to  solicitor  onder 
cironmatuioes  which  did  not  rebat  the  preaamad 
inflaenoe  of  the  donee  on  (ha  donotf  and  on 
that  ground  alone.  There  is  not  a  tittle  of 
evidence  to  show  that  the  plaintiff  was  ever  aware 
that  they  were  thus  voidable.  The  defendant 
Tarbet  waa  not  concerned  to  call,  and  it  ia  not 
pretended  (hat  he  did  call,  the  plaintifTa  atten- 
tion to  it,  and  it  ia  not  only  poasible,  but  probabio 
that  the  question  whether  they  were  vmdable  or 
not  never  occurred  to  the  defendant  Tarbet'a 
mind.  Hia  businesa  waa  to  accept  the  situation 
aa  he  found  it,  and  out  of  it  to  create  another  to 
the  advantage  of  hia  client.  Bat  how  can  the 
plaintiff  be  properly  said  to  have  confirmed  a 
transaction  the  voidable  character  of  which  waa 
unknown  to  him,  and  to  have  released  a  right  of 
which  he  was  not  aware  ?  That  he  had  no  desire 
to  avoid  the  deeda  of  May  1900,  nay,  more,  that 
if  informed  that  it  waa  in  hia  power  to  do  ao  he 
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voqU  h&Te  repudiated  the  snggMtion  with  •oorn, 
1  bare  no  manner  cf  donbt,  bat  confirmation  or 
approbation  or  adoption  (lor  all  these  terms  are 
oocsaiooally  empli^ed)  ia  an  aot  of  the  will,  and 
ibtn  is  no  room  tor  it,  no  possibility  of  it,  where 
ignorance  of  the  ability  to  do  otherwise  subsists, 
restitution  of  the  benefits  received  he  would  of 
ooone  have  to  make  as  a  condition  of  asserting 
his  ri^h^  but  the  reception  of  them  cannot,  to 
mj  mind,  be  regarded  as  an  obstacle  in  any  otiier 
lense  to  hia  asserting  it.  So  far  without  hesita- 
tioo.  The  several  points  have  required  careful 
oooaideratioQ,  but,  the  situation  once  grasped  and 
the  facts  illustrating  it  mastered  there  has  been 
BO  donbt  in  my  mind  touching  the  proper  con- 
clmiouB.  Not  so  aa  regardi  the  critioal  question 
nmaining  to  be  dealt  with.  It  preaents  great 
difiBonltiMi  u^d  I  hare  found  the  taak  of  de<usion 
embarraaaing.  Ought  the  deed  of  the  14th 
Xacch  1901  (for  it  may  fairly  and  canveniently  be 
taken  alone)  to  be  set  aside  by  reason  of  its  oon> 
aection  with  and  dependence  on  the  first  deed  of 
yi^j  1900  ?  The  phuntiS*s  case  ia  that  what  has 
been  said  about  tLe  want  of  confirmati(m  carries 
Mm  home,  and  it  is  forcibly  urged  on  bis  behalf 
tkst,  if  in  March  1901,  the  right  to  avoid  the 
deed  of  May  1900  was  not  present  to  his  mind, 
WIS  not  in  fact  a  right  wich  the  existence  of 
which  he  waa  acquainted,  then  it  is  impossible  to 
treat  him  as  having  conveyed  that  right  by  general 
words,  their  aptitude  for  the  purpoee  notwith- 
■to&dbig,  and  that  the  only  equitable  ooucloaioa 
it  that  tiie  baxgain  ouinot  atand  and  that  he 
BDit  be  bidd  not  to  hare  released  his  life  intereet 
enated  bj  the  deed  of  May  1900.  If  this  arga- 
BWit  is  Bonnd  and  I  am  right  in  holding  that  the 
deed  of  May  1900  was  avoidable  in  March  1901. 
and  was  not  and  has  not  since  been  confirmed,  it 
foUows  that  the  foundation  of  the  deed  of  March 
1901  f^  and  the  pluntiff  ia  entitled  to  be 
natored  to  his  original  position.  The  argument 
i>  based  on  recognised  equitable  principles  from 
which  one  must  be  oarelul  not  to  depart,  but  I 
think  it  is  a  misapplication  of  them,  and  that  to 
adopt  it  would  be  to  sacrifice  the  enbstance  to  the 
form  of  the  transaction.  The  object  of  the 
pUintiff  was,  1  am  convinced  by  the  evidence,  to 
put  with  everything  he  possessed  in  oonndera- 
tioa  of  a  life  annuity,  and  that  was  what  he  and 
all  otitera  concerned  intended  should  be  done.  I 
m  it  was  the  phuntifC'a  object  heoanae  it  was  he 
who  0tHDpted  and  preaaad  a  aoheme  ot  the 
AaxMor  which  was  eventnally  carried  through. 
But  tbooe  who  prepared  the  deed  of  the  I4th 
]bndi  1901  were  omfRmted  with  the  fact  that, 
u  Twards  the  greater  part  of  his  j^ossessions, 
the  plaintiff  had  already  disposed  of  it  and  had 
neiely  a  life  interest.  The  abrogation,  so  fiur  as 
it  waa  poeaible,  of  that  disposition  was  a  neoea. 
eaty  antecedent  to  the  fulfilment  of  the  object  in 
^w,  and,  though  in  form  the  plaintiff  released 
hia  hfe  interest,  what  really  waa  effected  was  the 
nbetitution  of  a  new  scheime  for  one  which  was 
regarded  on  all  hfrnds  as  unsatisfaotory.  That 
others  also  surrendered  rights  and  that  the  abro- 
gation oould  not  be,  and  was  not,  complete  seems 
to  me  immaterial.  Complete  abrc^^ation  and  a 
new  departure  were  desired,  and  it  not  the  plain- 
tiff who  soffera  by  the  inoomplrteness.  Hia 
uuuiity  is  eeoued,  and  he  bargained  for  nothing 
nan.  I  taj  tUa  deUbermtely,  beariiw  in  mind 
the  obearration  more  than  unoe  macw  by  tiie 
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plaintiff  and  put  forward  by  him  as  a  ground  of 
oomplaint  that  he  intended  and  believed  that  the 
payments  to  liis  son  and  daughter  should  also  be 
secured.  I  do  not  say  that  this  idea  did  not  enter 
into  his  mind  at  the  time,  or  that  he  does  not  now 
believe  that  what  he  says  was  part  of  the  arrange- 
ment was  in  fact  part  of  it,  but  I  can  find  no 
trace  of  that  in  tbe  history  of  the  transaction. 
The  rights  of  other  parties  which  oould  not  be 
abrogated  without  their  consoit  were  expressly 
left  intact,  and  the  covenantors  accepted  oon- 
veyance  subject  to  them.  It  has  not  been  sog- 
gested  that  the  price  was  o^erwise  than  fair^ 
indeed,  the  donbt  was  whether  the  anni^ty  waa  in 
exoeaa  ci  what  the  oovenantors  could  manage  to 
pay ;  and,  aa  already  stated,  the  result  of  the  evi- 
dence is  that  the  plaintiff  waa  willing,  nay,  anxious^ 
to  yield  up  for  tbat  all  that  he  had  or  ever  oouUl 
have  in  the  world.  The  right  to  set  aside  the 
deed  of  May  190U  sinks  into  insigmfioance  from 
this  point  of  view,  and  the  transaction  is  equally 
complete  whether  the  right  existed  or  net. 
But  if  the  deed  of  May  1900  has  been 
abrogated,  how  can  it  noir  be  set  aside  P  In  my 
judgment  the  plaintiff's  right  now  to  avoid  it  ia 
gone,  not  bemuse  he  has  confirmed  it,  but 
because  he  has  agreed  tbat  it  should  be  treated 
as  a  nullity.  To  allow  htm  now  to  go  back  and 
say  that  tne  deed  of  Hay  1900  ia  still  operative, 
and  because  originally  avoidable  ought  now  to 
be  avoided,  wonuL  be  inconsistent  with  honeetyt 
which  is  the  basis  of  equiW.  Thns  far  I  have 
c<mndered  only  the  deed  of  the  I4th  Manih  1901, 
apart  from  the  dee4  of  the  13th  Joly  i901.  By 
tbat  deed  the  phuntiff  obt^ned  tbe  payment  of 
2001.  as  the  equivalent  of  his  life  intereet  in  the 
furniture  and  chattels  conveyed  by  the  second 
deed  of  May  1900,  he  being  at  tbe  time  unaware 
that  the  creation  of  that  interest  was  voidable 
and  that  he  could  have  insisted  on  the  funuture 
and  chattels  being  restored.  If  that  were  all, 
the  deed  of  the  13th  July  1901  oould  not  stand, 
and  the  plaintiff's  right  to  avoid  that,  and  with 
it  the  deed  of  May  1900,  on  which  it  depends, 
would  be  undeniable.  But  although  1  have 
treated  the  deed  of  the  l4th  March  1901,  separ- 
ately from  the  deed  of  the  13th  July  1901,  1, 
cannot  treat  the  latter  separately  from  the  former. 
The  two  formed  one  tnuuaction.  The  latter  deed 
was  tiie  neoGssoiy  seqnel  of  the  former,  the  com- 
plement of  the  scheme  intended  to  eomprise  all 
the  plaii^iirB  proper^  in  the  legal  eipressicaL 
of  wMch  this  particular  item  waa  expressly* 
but  yet,  perhaps,  by  oversight,  omitted.  What 
is  true  of  the  deed  of  the  14th  March  is  therefore 
equally  true  of  the  deed  of  the  13th  July,  and 
wnat  is  true  of  one  deed  of  May  1900  is  equal]/ 
true  of  the  other.  Taking  this  view  of  the  case, 
I  need  not  further  consider  tbe  question  whether 
if  the  pluntiff  succeeded  in  Bettil:^;  aside  tha 
deeds  (I  group  them  altogether  for  this  purpMe), 
he  would  be  entitied  to  set  them  aside  as  against 
all  parties  interested  thereunder  and  not  only 
against  the  d^endant  Carter.  1  have  assumed 
an  answer  to  the  question  merely  forthe  purposes 
of  my  judgment.  I  biivenot  consulted  the  cases 
bearing  on  it,  or  reflected  on  the  argununtft 
foundM  on  them,  and  . I  repeat  that  I  mnst  not 
be  understood  to  be  expresnng  any  opinicm. 
Also,  X  am  able  to  give  the  go*by  to  the  queaticm 
whetW  Hm  deeds  could  be  set  aside  against  some 
ci  the  parties  interested  thereunder  in  thur 
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absence.  On  this  I  express  no  conoladed  opinion, 
but  deem  it  right  to  add  that  I  am  not  diapoaed 
to  accept  the  plaintitTB  contention  that  for  this 
purpose  the  lamstees  of  tiie  deeds  anffioiently  lepre- 
•ent  their  ceituii  aue  iruMt.  This  is  eminently 
a  case  in  which  the  coeta  on^t  to  follow  tba 
erent.  That  wotild  probably  have  been  my 
view,  even  had  it  been  ar^ed  on  ita  merits 
without  any  charge  of  fraud,  bat  the  application 
of  the  graieral  rale  is  peremptory  where  a 
charge  of  fraud  is  made.  I  think  it  only  fair  to 
the  defendants  Carter,  Tarbet.,  and  Almy  to 
repeat  emphatically  what  I  have  already  raid,  that 
it  was  made  without  a  shadow  of  juatific&tion. 
The  defendant  Nerill  Wright,  who  was  prepared 
to  submit  to  judgment,  and,  in  truth,  came  here 
to  support  the  plaintiff's  contention,  can  of  course, 
hare  no  coeta.  As  against  all  the  other  defen- 
dants, the  action  will  be  dismiBsed  with  coats. 

Solicitors :  Horace  W.  Ckatterton ;  E.  and  J. 
Mote ;  CkarUa  Ru$»ell  and  Co. ;  BUno,  Pretton, 
and  Lytielton ;  Gribble,  Oddie,  Sinclair,  and 
Johnson,  for  EattUy  and  Smiley,  Torquay ; 
Ttteker,  Xrafte,  and  Lyon,  tot  Henry  Wing, 
Nottingham. 


PROBATE.  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PBOBATE  BUSINESS. 
Thursday,  Dec.  5,  1901. 
(Before  Basnbs.  J.) 

BiBCH  V.  BXBCH  AND  ASOTHEB.  (tt) 

Probate — Grant— Action  to  eet  a»id»  ju^fment — 
Allegation  qf  fraud — Bee  judioata'~-JNo  aUega- 
tian  againet  a  paHg  to  former  »tiii^-~Juriadietion 
qfeotirt 

AUhmtgh  there  ie  no  allegation  of  fraud  againet 
a  pon^  to  a  fm^Mte  eu\t  in  tolUeh  judgment  has 
been  given,  an  action  may  ie  maintained  to  set 
aside  the  judgment  on  the  ground  that  it  was 
obtained  by  the  fraud  of  a  p«rnm  wha  was 
interested  under  the  suit. 

This  was  a  motion  by  the  defendants  to  diemiss 
the  action  on  the  ground  that  the  aubjeet-matter 
thereof  had  been  already  adjadioated  upon. 
The  case  was  argued  on  ttie  18th  Not.  1901. 

Bargrave  Deane,  K!.C.  and  Pritchard  for  the 
defendants,  in  support  of  the  motion,  submitted 
that  the  matter  was  res  judicata  and  could  not  be 
reopened.   They  cited : 

Bamesly  r.  Pou-el,  1  Vea.  Sea.  119,  283 ; 
Wytcherlev  ▼.  Andrews,  25  L.  T.  Bep.  1^ ;  L.  Bep. 

2  P.  &  D.  327; 
pTiestman  r.  Tkmnat,  51  L.  T.  Bep.  848  ;  9  P. 
DiT.  70,  210. 

Indenoick,  K.C.  and  WUlock  for  the  plaiutifE. 
— The  only  way  in  which  a  judgment,  aUeged  to 
have  been  obtained  by  fraud,  could  be  qnes^oned 
after  the  time  for  appealing  against  it  has  gone 
by  was  by  an  action.   They  cited : 

Flower  t.  Lloyd,  35  L.  T.  Bep.  454 ;  S7  L.  T.  Bep. 

419;  6  Ch.  Dir.  297;  10  Ch.  Dir.  327; 
Cols  T.  Langford,  (1898)  2  Q.  B.  36  ; 
Wjfalt  r.  Palmer.  80  L.  T.  Bep.  689 ;  (1899)  2  Q.  B. 
106. 

W.  L.  Bichards  appeared  for  parties  interested. 

At  the  conclusion  of  the  arguments  the  court 
adjourned,  holding  that  an  affidavit  should  be 

(a)  BeporMd  b;  J.  A.  Slatir,  £aq.,  Jlurtater-u-Law. 
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sworn  by  the  plaintiff  verifying  the  allegatiansin 
the  statement  o£  claim. 

Babites,  J.  (after  referring  to  the  nature  of 
the  motaon). — There  are  two  pcnnts  to  be  dealt 
with,  and  thej  must  be  refened  to  wi&  some 
particolaritj.  It  appears  that  two  aations  wwe 
brought  in  this  court,  the  first  on  the  12tli  Dec. 
1899,  by  Ada  Rose  G-utse  against  Edwin  Birch 
and  others,  and  the  second  on  the  16th  Dec.  1899 
by  Edwin  Birch  against  Walter  G^rge  Birch, 
and  these  actions  were  oonaolidated.  On  the 
14th  June  1899  letters  of  administration  of  the 
estate  of  the  deceased,  Arthur  Birch,  had  been 
granted  to  Walter  George  Biroh,  Jease  John 
Birch  and  Edwin  Birch,  tbe  brothen  of  Arthur 
Birch,  he  having  died  intestate  on'the  18t^  April 
1899.  In  the  first  action  the  plaintiff  claimed 
revocation  of  the  letters  of  administration,  and 
propounded  a  will  of  the  8th  Deo.  1897.  In  the 
second  action  revocation  of  the  leUers  of  adminis- 
tration ms  also  claimed,  and  a  wUl  was  set  vp 
dated  the  18th  Dec  1897,  and  in  the  altematiTe 
probate  was  asked  for  of  oertun  documents  of  the 
§th  Dec.  1897.  On  the  20th  Feb.  1900,  Ada 
Rose  Gmse  delivered  a  defence  supporting  the 
claim  of  the  plaintiff  in  the  second  action  for  a 
revocation  of  the  grant.  Walter  George  Birch 
pleaded  that  the  alleged  wills  of  the  8th  and  the 
18th  Dec.  1897  were  not  duly  executed,  and  were 
not  Ngned  ^  tbe  deceased  or  by  anyone  at  his 
direction,  ^e  plaintiffs  in  the  second  action,  in 
their  reply,  traversed  the  all^ations  of  the 
defence.  The  actions  were,  as  I  have  said,  con- 
solidated, and  the  case  was  tried  before  the 
President  on  the  22nd  June  1900.  As  the 
witnesaea  to  the  will  could  not  be  found  tiiegr 
could  not  be  called  as  witnesses  in  the  action, 
but  Henry  Guise,  the  husband  of  Ada  Rose 
Guise,  was  called,  and  he  gave  evidence  to  the 
effect  tiiat  he  had  f onnd  a  certain  man  who  was  a 
witness  to  the  instmotions  for  the  will.  This 
man  was  also  called  as  a  witness.  It  appears 
that  when  Hr.  Guise  was  making  inquines,  he 
was  acting  on  behalf  of  his  wife  and  looking 
after  her  interests.  He  was  likewise  an  executor 
under  the  will  of  his  vrife's  sister.  The  President 
pronounced  for  the  will  of  the  18th  Dec.  1897,  and 
ordered  the  letters  of  administration  of  the  14th 
June  1899  to  be  revoked.  On  the  26th  June  1901 
a  writ  was  issued  by  Walter  George  Birch,  and 
in  his  statement  of  claim  he  alleges  that  the 
judgment  has  been  obtained  by  fraud,  and  that 
the  will  of  the  18th  Dec.  1897  has  been  forged  at 
the  instigation  of  Henry  Guise.  He  further 
states  that  the  man  who  has  been  a  party  to  the 
fraud  has  left  this  country  for  America,  and  baa 
written  from  there  describing  the  oironmstanoes 
under  which  tlie  pretended  wUl  was  executed,  and 
he  therefore  claims  that  the  judgment  shall  be  set 
aside.  There  was,  then,  a  motion  to  dismira 
action,  but  it  has  been  twice  adjourned— £rst  to 
enable  the  plEuntiff  to  file  his  statement  of  claim; 
and,  secondly,  because  of  the  direction  of  the 
court  that  the  allegations  set  forth  in  the  state- 
ment of  claim  shoud  be  verified  by  affida'rit.  The 
p^intiff  has  now  sworn  that  the  originals  of  the 
letter  and  the  confession  are,  as  he  is  informed 
and  believes,  in  the  handa  of  the  Commissioner 
of  the  Police,  and  investigations  have  been  and 
still  are  being  made  with  reference  to  them  by  the 
authorities  at  Scotlaod-yard,  and  it  is  upon  the 
informatixm  and   the  evidence    collected  and 
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obtained  liy  them  and  hj  hie  aoUoitor  that  he  has 
oonnwnoed  this  acticoi,  and  tiiat  he  u  informed 
ind  believes  that  the  ofrntoikts  of  his  statement  (d 
daim  are  tme.  It  appears  also  that  Eietaj  Ghiise 
18  a  par^  to  an  action  in  Chancery  in  connection 
with  the  administration  of  the  estate  in  which  the 
plaintiff,  Walter  George  Birch,  is  a  defendant, 
and  it  is  snbinitted  that  HeQi7  Onise  shonld  be 
made  a  defendant  in  ttiis  suit  as  he  was  materiallj 
intsTBsted  in  snpporting  the  will.  Kow,  it  has 
bem  contended  for  the  defendants  that  an  action 
will  not  lie.  Bat  I  am  of  opinion  that  where  a 
joc^ment  has  been  obtained  by  frand  it  may  be 
impeached.  In  the  case  of  Bamettly  r.  Powel 
{tup.),  which  was  before  the  Lord  Chancellor  in 
1748,  there  is  the  following  marginal  note : 
"B^ief  may  be  against  a  decree  obtained  by 
fraud.  Against  a  probate  obtained  by  fraud 
relief  must  be  here  ».«.,  in  Ohancery.  AAain, 
m  ^  oaae  of  Wj/ait  t.  Falmer  (cup.},  Liimky, 
HS,^  in  the  ixmrae  ot  his  judgment^  uses  the 
ff^wing  words :  "  Thereupon  the  plaintiff  brings 
anaotkm  toimpeach  that  judgment  on  the  groond 
that  it  was  obtained  by  frand.  It  is  sud  that  no 
nwh  action  will  lie.  That  propoeition  is  so  new 
tome  that,  as  an  eqoity  lawyer,  I  was  startled  by 
it  That  an  action  could  not  be  brought  to 
impeach  a  decree  or  judgment  on  the  ground  of 
fnuid  was  a  surprise  to  me.  I  was  familiar  with 
such  actions  when  at  the  Bar ;  and  I  have  refreshed 
my  memory  by  referring  to  Mittord  on  Plead- 
ings, where  I  find  tbis :  *  If  a  decree  has  bean 
obtuned  by  fraud  it  may  be  impeached  by  original 
bill  without  the  leave  of  the  court'  l5th  edit., 
p.  112).  Why  should  not  a  judgment  by  default 
be  so  impeached?  Suppose  a  man  was  induced 
by  ftaod  not  to  appear,  and  hj  that  means  judg- 
unt  was  obtuned  ^puuat  him ;  I  am  not  pre- 
pared to  say  that  because  there  is  a  summary 
method  of  impeaching  that  judgoient  provided  by 
the  rules  recourse  cannot  be  had  to  the  old 
method  of  impeaching  the  judgmmt  by  action. 
The  old  jnr^diction  of  the  court  is  not  touched 
or  taken  away  by  the  rule  in  question."  The 
case  at  Priettman  y.  Thomcu  (sup.)  has  been 
dted  by  Itr.  Deane,  bat  that  is  really  not  an 
anthority  for  this  contention.  It  must  be  clearfy 
bwne  in  mind  that  fraud  in  obtaining  a  will  is 
one  thing,  and  fraud  in  obtaining  probate  of  a 
will  another.  It  seems,  therefore,  that  such  a 
loii  as  this  can  be  maintained.  But  it  has  been 
argued  that  it  can  only  be  so  when  one  of  the 
parties  to  the  suit  has  been  guilty  of  fraud,  and 
tint  where  no  fraud  is  alleged  against  any  of  the 
pnrtiei,  the  matter  cannot  be  reopened.  In  tho 
•tatemratt  of  dum  the  only  frand  charged  is  that 
of  Heniy  Gnise.  This  point,  then,  has  to  be  con- 
ridmred:  Can  a  suit  of  this  oharacter  be  main- 
tuned  when  no  party  to  the  snit  is  guilty  of 
improper  conduct?  This  msy  be  bo  in  many 
esses,  out  there  is  a  considerable  distinction  in  a 
esse  like  iha  present.  In  probate  cases  many 
penons  are  bound  by  the  detaree  who  are  not 
pari^  to  the  snit,  as  is  clear  from  Wytcherley  t. 
.^adrevs  (tup.).  It  follows  that  a  nnmber  of 
persons  may  be  interested  who  are  not  parties 
to  a  probate  suit,  and  it  seems  to  me  that  if 
Bomeone  who  is  interested  is  guilty  of  fraud,  the 
whole  litigatioa  is  affected.  Conceive  a  case  like 
the  following :  A  will  is  forged  by  some  person  in 
Ids  own  interert,  duly  attested,  and  executors 
nined  in  it  The  ezeontors  might  propound  the 


will  in  all  inoooenfff  althoogh  it  was  frandolent. 
If  the  firand  was  alterwards  discovered,  it  wonld 
be  absurd  to  allow  aaok  a  will  to  stand.  In.  tlua 
ease  it  ia  nndonbtedly  clear  that  Mr.  Guise  had 
an  interest  in  ihe  suit,  and  was  acting  in  the 
interests  of  his  vrife,  and  that  she  had  left  the 
matter  entirely  in  hie  hands.  He  clearly  ha» 
had  an  interest  in  all  these  proceedings,  and  I 
understand  that  he  is  a  party  to  the  Chancery 
proceedings  which  are  now  pending.  I  do  not 
wish  to  express  any  (pinion  one  way  or  the  other 
as  to  the  merits  of  the  case.  But  seeing  that  the 
all^{atione  in  the  statement  of  claim  have  been 
sworn  to,  I  have  come  to  the  conclusion,  after  an 
examination  of  the  authorities,  that  the  case  must 
be  allowed  to  proceed.  The  motion,  therefore, 
will  be  refused.  The  question  of  costs  will  be 
reserved,  and  Henry  Guise  must  be  added  as  a 
defendant.  Leave  to  appeal  given. 

Solicitor  for  the  plaintiff,  E,  W.  Beewi. 
Solicitor  tar  the  defendant,  McKi»  Sharp. 
Solicitor  for  Henry  Guiae.  /.  W.  Beid. 


TtuMday,  Dee.  10, 1901. 
(Before  Sir  F.  JnusB,  Preudent) 
In  the  Goods  of  Wiluax  Knsk  ;  Gattwabd 

V.  Knkb.  (a) 
Probafe — Soldier's  will — In  expeditions — Letter  io 
friend— Mobilieation— Wills  Act  1837  (1  Vict, 
c.  26),  a.  11. 

A  soldier  is  held  to  be  in  actual  military  service 
€u  soon  aa  the  order  for  Tnobilitation  has  been- 
given.  If,  therefore,  a  letter  is  written  after  the 
order  for  mobuiealion,  and  euch  letter  eon  ho 
construed  0$  a  iettamentaru  document,  the  eamri 
will  hold  it  to  he  a  valid  eoldier'a  will,  eve* 
though  the  letter  itself  eonfains  an  intimaium. 
of  an  intewHon  to  draw  up  a  more  formal  doeu- 
meni  at  a  later  period. 
In  the  Goods  of  Htecock  (84  X.  T.ifeii.  61;  (1901) 

P.7S) /Mowed. 
This  was  an  acUon  in  which  the  plaintiff,  Wil- 
liam Gattward,  olumed  that  the  letters  of  adminis- 
tration which  had  been  granted  to  the  defendant, 
dated  the  Slst  July  liJOl,  to  the  estate  of  the 
deceased  William  Knee  should  be  revoked,  and 
that  a  letter  written  by  the  deceased  in  Sept.  1899 
should  be  admitted  to  probate  as  a  soldiers  will, 
and  that  letters  of  administration  with  the  vrUI 
annexed  shonld  be  granted  to  him. 

The  defendant,  Mark  Thomas  Lewellyn  Knee,, 
the  father  of  the  deceased,  alleged  that  the  letter 
set  up  by  the  plaintiff  was  not  a  will  on  the 
ground  that  the  deceased  was  not  on  actual 
military  service  at  the  time  when  the  letter  was 
written,  and  that  it  was  not  properly  attested  aa  a 
testamentary  dooament  to  satisfy  the  Wills  Act. 
He  claimed  to  be  entitled  to  the  grant  of  adminie- 
tration  as  on  an  intestacy. 

The  deceased  was  a  private  in  the  2nd  Bat- 
talion of  (he  King's  Royal  Rifles,  and  was  stationed 
in  India  in  the  early  part  of  Sept  1899,  a  month 
beforetheontbreakof  the  Boer  War.  Frior  tohis 
departure  wit^  his  regiment  for  South  Africa  he 
wrote  the  following  letter  to  the  plaintiff : 

14T0  Pte.  W.  Enee,  D  Compan-,  2nd  E.B.B.. 
N«t»l,   South    Afrio*   (for  Transvaal   Compsna).  — • 

(a)  fleponed  by  J.  A.  EiUTER,  Esq.,  B»rriaUr-at-LftW. 


Digitized  by 


Google 


120— Vol.  LZXXVlJ 


THE  LAW  TIMES. 


[BUnh  22,  UOI. 


Pbob.] 


In  the  Goods  of  Hat  ;  Mat  v.  Uat. 


[Peob. 


Dmw  Bill, — Joit  ft  fair  Ubm  to  you  hopinf  that  joa.  u* 
not  dead  jet,  u  I  haT«  reootTod  no  uunr  to  the  LMt 
lettmr  th*t  I  lent  jon.  I  do  not  know  wMth«c  yon  aro 
wftiUng  for  mo  to  ooms  home  or  not  bnt  there  ii  no 
jiowiDg  when  X  will  urire  m  we  are  jntt  off  to  Bonth 
AfriMagi^  forthaBoerWarUwarlideobuedntaU. 
Ik  Is  luurd  Uaei  NTcn  jean  and  foor  mootha*  aenioa  and 
0A  to  go  there ;  bnt  it  cannot  be  halped.  I  am  Moduv 
«  box  ot  tbiiige  to  joo  whiah  I  want  joa  to  look  afbn  for 
Bie  till  I  oome  home  for  there  are  iMne  thingi  which  I 
(ot  oat  here,  I  thiDk  a  tot  of  them,  I  will  ahew  them  to 
jon  whMi  I  oome ;  thej  are  a  lot  of  onrioa  and  there  ii 
aome  thingi  for  jon  there,  bat  if  y oa  hare  a  letter  to 
«^  that  I  am  kiUed,  then  the  lot  iafotjon;  and  alio  I 
liave  nbont  18t.  la  the  bank  and  181.  daftarad  par  wbioh 
will  oome  8U.  Yon  will  nsalTe  the  lot  if  I  am  killed 
in  Mtkm  Cor  I  ihaU  make  ont  nj  will  in  joor  f avoar  ao 
JOB  oaa  keep  tiiii  letter  in  oaae  jo«  want  it  for  anjthlor, 
Imt  let  u  hope  that  I  arrive  home  lafe  ag^.  I  am 
W^'"g  forward  to  a  grand  time  with  joa  and  the 
mtaani — ^jea,  for  we  will  hare  oae  wheo  I  ooice  home. 
Plaaaa  ezeoae  black  lead  aa  I  want  to  catoh  the  mail, 
arecjoM  is  uing  or  waiting  foe  the  Ink-  Ho^riag  joa 
nta  enjojing  good  health  ai  I  am  at  pieaent.  Flaue 
write  mj  address  as  in  this  letter. — I  remalD,  from  jonr 
«Id  oknmb,  hopinf  to  see  jon  at  the  end  ot  the  war, 
W.  Emu.  TakatksMtsof  tliotopoCthebos. 

The  deoeased  died  of  enteric  fever  at  LadTsmith 
on  the  9bh  Feb.  1900.  Aa  Boon  aa  the  death  was 
asmoonoed  the  plaintiff  oommnnioated  with  the 
War  Offioe,  and  asked  whether  any  will  had  been 
ioond.  He  was  informed  that  the  deoeased  had 
left  no  iH^wrB,  and  oonseqnoitly  he  issaed  the 
writ  in  the  preeent  action  on  the  14th  Aag.  1901, 
olaiminff  that  letters  of  administration  shoald  be 
^granted  to  him,  and  that  the  grant  wlakih  had 
alreadj  been  made  to  the  dafndaat  ahonld  bo 
revoked. 

From  information  sapplied  hj  the  War  Offioe 
it  appeared  that  the  2nd  Battalion  of  the  King's 
Aoyal  Biflea  had  been  warned  for  service  on  tae 
7th  Sept.  1899,  and  liad  been  ordered  to  mobilise 
for  aorrioe  in  Sooth  Africa  on  the  9th  Sept. 

At  the  time  of  tlie  warning  and  the  order  for 
noMlisatiim  the  battalicm  was  stationed  at  Fort 
mUiam.  Galontta.  and  sailed  for  Booth  Africa 
on  the  18th  of  the  same  month. 

The  sole  qneation  for  the  consideration  of  the 
«oart  was  whether  the  will  was  a  vialid  one,  aa 
'being  tiutt  of  a  solder  in  etepwlilunw. 

Awhordt,  K.G.  and  Soper  for  the  pluntiit.— 
Altiiongh  there  was  no  date  to  the  letter,  ib 
was  dmr  from  internal  evidence  that  it  most 
liave  been  written  after  mobilisation  had  been 
ordered.  DirecUy  mobilisation  had  taken  place 
the  deceased  was  a  soldier  tn  expeditione,  and 
was "  in  acfcaal militaryservioe"  witbin  the  opera- 
tion of  sect  11  of  the  Wills  Act  1837.  The  oaae  of 
Jn  the  Good$  of  HUcoek  (84  L.  T.  Bep.  61 ;  (1901) 
F.  78)  sapportod  this  view. 

Barnard  for  the  defendant.  —  There  was  no 
evidence  at  all  that  the  deoeased  had  erer  done 
any  phTsical  act  nnder  the  mobilisation.  Great 
strass  had  been  laid  upon  this  fact  in  Mueock'$ 
•case.  Moreover  it  was  not  proved  that  the  letter 
itself  had  been  written  after  the  order  for  mobili- 
nation.  The  harden  of  proof  was  upon  the  plaintiff 
to  show  when  it  was  written.  Moreover,  the 
words  oontaaned  in  the  letter,  "  I  shall  make  ont 
mj  will  iu  jonr  favoar,**  were  enttrelT  opposed  to 
the  notion  that  the  deoeased  intended  that  the 
letter  should  be  his  last  wilL  It  was  essential 
that  even  a  s(ddier  should  have  tiie  intention  of 


making  a  will  when  he  draws  up  a  docnment 
which  may  afterwards  be,  on  ouuBr  groiUidB, 
admitted  as  a  soldier's  wiUL 

The  Pbsbidutt. — I  am  olearlj  of  opUuon  that 
thelsttwof  the  deoeased  is  a  testamentaix  dooa> 
ment,  and  the  fact  that  he  bad  intimated  his 

intention  of  drawing  np  a  more  formal  doonmeat 
later  on  does  not  at  all  affect  the  letter  itself.  I 
also  think  that  it  ii  a  soldier's  wilL  I  am 
opinion  tliat  mobilisation  may  be  taken  as  a 
fair  test  as  to  whetlier  a  soldier  is  or  is  not  what 
is  called  in  Roman  law  tn  empediiione.  Mere 
warning  for  servioe  is  not  enough.  Bnt  in  this 
case  the  order  for  mobilisation  followed  the 
warning  tor  service  within  two  days.  I  think  I 
am  jnstifted  in  finding  that  the  letter  in  the 

{resent  case  was  written  between  the  9th  and  the 
8bh  Sapt — i.e.,  after  the  or^r  for  mobilisation 
and  before  the  departora  for  Sonth  Africa.^  No 
doubt  I  am  going  a  step  fartiiw  than  I  did  in 
Hi*co€Jt^$  case ;  but  yet  I  think,  for  the  reasnu 
that  I  have  stated,  that  the  deoeased  was  in 
expediUoM  at  the  time  when  the  letter  was 
written,  and  that  tiiereficwe  the  letter  itself  is  » 
valid  soldier's  wiU. 
Solicitor  for  the  pluntiff,  f  s^etis  Oeddard. 
SoUoltor  for  the  deCandsat,  BentUy. 


Monday,  Dee.  18, 1901. 
(Before  Baskbs,  J.) 
In  the  Goods  of  ICat  ;  Mat  v.  Mat.  (a) 
Pfvbols— JSoUier'f  vtHJ^UUer—WUU  Act  1837 

(1  Vict.  c.  2«), «.  11. 
The  privilege  of  making  a  vaiiA  aolAier*§  will  i$ 
not  dependent  upon  the  miiUary  potiHon  or  the 
edueatum    Ou  teatator. 

This  was  a  probate  action  on  which  tiie  plaintiff 
sought  to  bare  a  letter  of  her  deoeased  hnsbond 
established  as  a  wilL 

The  deceased,  James  May.  waa  hmi.  lientenant 
and  quartermaster  of  the  Sri  Battalion  Grenadier 
Guards.  He  sailed  with  his  regiment  from 
Gibraltar  to  Sooth  Africa  in  Jan.  1900,  and  died 
whilst  on  active  service  on  the  4th  Feb.  190L 

On  the  22nd  March  1900  the  deoeased  wrote  to 
his  wife,  and  in  the  Irtter  ooourred  the  f611owing 
words  : 

Am  regsrds  mj  will,  I  am  sarry  X  have  not  made  one, 
bnt  I  wUl  make  out  a  paper  and  eend  yon.  I  think  jon 
will  have  no  diffioalty  in  getting  all  I  posesss  while  the 
boy  lives.  I  will  write  and  aak  Mr.  Hamden  to  draw 
me  a  will  np  and  send  it  to  me  for  slgnators.  Of 
ooorss,dsar,  I  kare  everything  to  joo,  aa  I  know  shoald 
the  hof  raqoire  aaything  yon  wonld  aee  to  it^  bat  I  am 
of  opfaUoB  that  the  boy  is  well  provided  tot,  aad  if  hs  la 
always  tnitbfol  and  boneat  he  will  get  on. 

No  fwmal  will  was  erer  madob  and  the  deceased 
never  oommnnioated  with  Mr.  Haindn.  There 
were  no  other  testamentary  docoments  of  any 

kind. 

The  plaintiff,  the  vridow  of  the  testator,  claimed 
to  haTe  the  letter  established  as  a  will,  and  to  be 
declared  nniveraal  legatee  under  it. 

The  defendant,  who  appeared  by  his  guardian 
ad  litem,  Alexander  Grabam,  waa  the  only  ohild 
of  the  deceased  sad  twelve  years  of  age. 

(c)  Bepoited  by  J.  A.  SLATSB,  Eiq-i  Burlater-at^w. 
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The  M>Ia  qneatioa  for  th«  oonrt,  since  then  was 
no  doabt  u  to  aotaal  militarf  Mrrioe*  wu 
vhetber  or  not  the  letter  ooald  be  proved  m  a 
will,  and  if  so,  whether  the  plaintiff  wm  entitled 
to  the  whole  of  the  ^wpntj  of  her  deoeaaed 

huiMBd. 

Pritekard  for  the  plaintiff. — He  referred  to  the 
ewe  of  Oaittoard  t.  JtnM  (ante,  p.  119),  which 
eime  h^ore  the  Preudent  on  the  Ivth  Dec. 

Sadden  for  the  defendant. — He  sabmitted  that 
tbe  ootut  ought  to  main  a  dittinotion  between 
this  eaae  andthat  of  OaUwoftl  r.  Knt*.  In  the 
present  instance  the  deceased  was  a  man  of 
ednoation,  whereas  in  the  latter  that  was  not  so. 
Mr.  Uaj  most  be  presamed  to  have  known  how  to 
make  a  will.  Tlwre  was  also  the  expression  in 
the  letter  which  shewed  that  it  was  his  intoition 
to  make  a  formal  wilL 

BiEVM.  J.  did  not  tlunk  there  was  anj  reason 
for  displacing  a  less  lormal  docnment  nwrelr  on 
die  ground  that  the  testator  had  expressed  an 
intention  of  making  a  formal  will.  The  letter  was 
perfectly  clear  ana  it  would  be  admitted  to 
probate. 

Sdidtor  for  the  plaint  MeKie  Sharp. 
Solicitar  for  the  defendant^  /.  B.  Fox. 


DITOBCE  BUSINESS. 
Tuetda}/,  Nov.  12,  190t 
(Before  Babkbs*  J.) 

BOSWOBTHICK  V.  BO8WOBTHICK.  (a) 

Divorc»  —  Petition  of  wife  —  Rape  —  Indecent 
attault — Conviction  of  ktuband — Breakdotcn  of 
health  of  wife — Condttot  amounting  to  erueliy — 
Matnmonial  Caueet  Act  1857  (20  £  21  Viet. 
c.  85), ».  27. 

A  wife  may  obtain  a  divorce  from  her  kmberndfor 
rape,  though  he  Juu  been  proteeuied  and  eon- 
vieted  for  indecent  auavlt  only. 

AUemattvely,  a  wife  toiU  be  entitled  to  a  deeree  of 
judicial  eqparation  on  the  around  of  cruelty  if 
tke  tomdmet  qf  (he  hutband  nae  been  tueh  a$  to 
eoMU  a  hreeuedown  cf  %er  health,  by  reason  of 
tk$  ditgraee  and  ehoek  arieing  out  t(f  hi§  eo»- 
vision. 

Cdfer  V.  Coffej  (76  L.  T.  Sep.  796 ;  (1898)  P.  169) 
and  Thompson  v.  Thompson  (86  L,  T,  Sep.  172} 
/oQoioed. 

This  was  the  petiticm  of  Cathetiiw  Boeworthiok 
for  a  dissolntiott  of  her  marriage  with  the  respon- 
dent^ Charles  Henry  Boawortmok,  on  ^e  ground 
that  he  had  committed  rape,  and  altenutiTelj 
the  prtitioner  asked  for  a  jadicltU  sspantion  on 
tiw  nonnd  of  her  huaband's  croelty. 

The  parties  were  married  at  the  parish  church 
of  Atherton,  Lancashire,  on  the  12th  Oct.  1897, 
ud  afterwards  lived  at  Twickenham.  The  lespon. 
dent  was  an  officer  in  the  merchant  serrioe.  There 
hid  been  no  issne  of  the  marria^^. 

In  Sept.  1898,  two  little  sirls  wid  a  visit  to  the 
pet^ioner  and  her  hnsband  at  Twickenham,  and 
(her  afterwards  compluned  that  the  resp<nident 
had  miabehaTed  by  indeomtl^  exposing  himself 
to  them.  The  father  of  the  ohildrwi,  a  olergyman, 
taxed  the  respondent  with  his  misooadaotk  and 
though  he  at  first  denied  the  truth  of  the 
accusation  he  eventaally  admitted  that  it  was 

WBaponwlfer  J.  A.  Slatkb,  Xaq.,  BuriMMti^ir. 


SO.  In  oonieqnenoe  ot  thia  there  was  a  i 
between  the  petitioner  and  her  hnsband,  and  a 

deed  was  executed  on  the  28ch  Sept.  1898,  by 
which  it  was  arranged  that  the  respondent  should 
go  abroad  for  four  yean.  In  1899,  howerer,  after 
a  year's  separation,  the  wife  forgave  her  husband* 
and  (he^  lired  together  again.  They  took  op 
their  residence  at  Ivy  Bridge,  in  Devonshire,  and 
whilst  there  the  respondent  committed  a  aeries 
of  indecent  assaults  upon  six  female  children,  all 
under  thirteen  years  of  ago.  For  these  offences 
he  was  sentenced  to  twenty  months*  imprisonment 
with  hard  labour  at  the  Exeter  Quarter  Sessions  in 
Oot.  1900. 

In  consequence  of  the  misconduct  of  her 
husband  tbe  petitioner  had  suffered  greatly  in 
health.  Both  in  SepL  1898,  and  in  Oot  1900,  she 
waa  oompelled  to  omisull  her  medical  adviaen, 
and  ther  prononnoed  her  an  abscrfote  wreck. 
She  snfcered  mainly  from  inaomnia,  loss  ot 
appeUte,  and  palpitation  of  the  heart— no  doabt 
caused  by  mental  shook. 

The  case  was  undefended. 

Inderwiek,  K.O.  and  Harvey  Murphy  for  the 
petitioner. — ^Evidenoe  was  giren  in  support  ot 
the  petition  by  two  little  girls,  who  repeated  the 
evidence  they  bad  given  befwe  tba  justices  at 
Plymptott,  and  mewoal  evidenee  waa  also  pven 
in  support  ot  the  oharge  ot  omelty. 

Babkbs,  J.  said  that  in  his  jndgmoit  the 
charge  of  rape  had  been  eotablished,  though 
there  was  some  difficulty  in  obtaining  the  facts 
from  the  elder  nrl.  The  whole  outline  of  the 
case  was  such  that  he  tfaought  the  court  might 
act  as  it  had  done  in  Co/ey  v.  Coffey  (ewp.). 
Although  it  was  not  necessary  to  do  so,  he  had 
oome  to  the  conclusion  that  ^e  charge  of  omelfy 
also  had  been  established,  and  tlut  it  was  covered 
by  the  authority  of  Thompton  v.  Thompson  {euf.). 
There  would,  therefore,  be  a  dec  re  niei,  with 
costs. 

Solicitors :  Woodcock,  Bsloni,  and  Parfeer,  for 
Alfred  Onsndyt  Son,  and  Co.,  Manchester. 


Nov.  11  and  18, 1901. 
(Before  Babneb,  J.) 
Blood  v.  Blood,  (a) 
Divorce — Petition  of  wife —  Variation  (jf  marriage 
eetUement  ~-  Matrimonial    Caueee  Ael  1858 
(22  A  23  Viet.  c.  61),  «.  5. 

A  wife  upon  kermarriage  eettUd property  towhidi 
^  wo*  entitled  in  her  own  right  upon  herielf 
for  life,  and  after  her  death  upon  her  huabana 
for  life,  if  he  eurvived  her,  wUh  remainder  to 
the  ieaue  of  the  marriage.  There  woe  one  child 
of  the  marriage,  a  ton.  He  attained  the  age  of 
twenty-one  yeare  and  acquired  a  vetted  intereat 
in  tfie  property  corr^rited  in  the  settlement. 
Subtequently  the  toife  petitioned  for  the  dienAu- 
tion  of  her  marriage  with  the  respondent,  and  a 
decree  nisi  was  pronounced  in  her  favour* 
Before  the  decree  waa  made  absolute  the  ton  died, 
a  6a«h«2or  and  inieetate.  After  the  decree  was 
made  abeoluie  ike  wife  applied  far  an  order 
extinguiahing  all  the  rwrponoenfj  intereat  in  th» 
property,  ae  he  had  become  entiUed  to  hie  um'e 
ifUereat,  the  latter  having  died  tntoifafe.  

<«j  Baponad  by  J.  A.  Sluss,  Etq.,  Butlit«r-at-I«ir. 
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Held,  the  court  htid  power  under  the  Matrimonial 

Cauaee  Act  1859  (22  S;  23  Viet.  e.  61).  s.  5,  to 

AVftn^ttuh  aU  intere»tB  of  the  ri^pondent  i»  the 

inut/unds  of  the  wife. 
This  was  a  motion  to  confirm  the  report  of  the 
registrar  on  a  petition  to  vary  settlements  after 
a  decree  absolute  for  the  diBsolntion  of  marriage. 

The  petitioner  was  Constance  Blood,  and  the 
respondent  Neptune  William  Blood.  By  an  ante- 
nuptial settlement,  dated  the  25tii  Jnly  1877,  Uie 
petitioner  settled  a  considerable  sum  of  money  in 
trnst  for  herself  for  life,  aod  on  her  death  for  her 
hnaband  for  his  life,  'with  remainder  to  the 
children  of  the  marriage  in  the  nsnal  form. 
There  was,  by  the  settlement,  a  right  reserved  to 
the  petitioner  of  settling  a.  moiety  of  the  pro- 
perty  on  any  seoond  husband  and  on  any  children 
of  a  second  marriage,  under  certain  conditions. 
There  was  one  ohild  of  the  marriage,  a  son,  who 
attained  his  majcwiby  on  the  13th  Joly  1899. 

Mrs.  Blood  petitimied,  in  1900,  for  a  disacdntion 
of  her  marriage  with  the  respondent  on  the 
ground  of  his  unltery  and  desertion. 

On  the  16th  Jnly  ISOO,  after  the  date  of  the 
decree  niei,  and  before  the  date  of  the  decree 
absolute,  tl^  sou  died,  unmarried  and  intestate. 

Prieetley  and  F.  Buaeell  for  the  petiticma*.— 
The^  submitted  that  the  court  shoold  extinguish 
the  whole  of  the  respondent's  interest  in  the 
trust  funds  under  sect  5  of  the  Patrimonial 
Causes  Act  1859.  The  son  of  the  marriage 
baring  died  intestate  sfter  the  attainment  of 
bis  majority,  the  respondent  had  become  entitled 
to  the  son's  estate  as  his  son's  next  of  kin. 

Inderwiek,  E.C.  and  Barnard  tor  the  respon- 
dent.— The  coart  had  never  taken  away  a  child's 
interest  under  a  settlement  by  virtue  of  sect.  5  of 
the  ]S£atrimcaual  Causes  Act  1859.  The  son  had 
gained  a  vested  interest,  and  therefore  the  respon- 
dent had  acquired  a  right  to  the  same  tbrongh 
his  son,  who  had  died  intestate.  The  property 
was  not  settied  property  at  all.  It  was  by  a  mere 
accident  that  the  resp(mdent  bad  become  entitled 
to  the  property. 

Wright  for  tba  trostees. 

The  following  oases  were  cited  in  the  course  of 
the  argument  and  judgment : 

Pocock  V.  Poeoeit  18  L.  T.  Bep.  388  ; 

Crisp  V.  Critp,  27L.T.  Bq>.  428 ;  L.  Bq>.  2  P.  AM. 

426; 

Wigney  v.  mgnty,  46  L.  T.  Bap.  441  j  7  P.  Biv. 
228  * 

Pollard  T.  Poltami,  70  L.  T.  Bep.  815;  (1804)  P. 
172; 

Mendyth  v.  MeredylTi  and  Leigh,  72  L.  T.  Bep. 

898;  (1895)  P.  92; 
HaHopp  V.  HaHopp,  80  L.  T.  Bep.  297 ;  (1899)  P.  65. 

Babnss,  J. — The  only  question  remaining  to 
be  decided  is  whether  the  settiement  can  be 
varied  by  extinguishing  all  the  interests  of  the 
respondent  in  the  capital  and  income  of  the 
petitioner's  trnst  funds.  On  the  12th  June  1900, 
nhe  petitioner  obtained  a  decree  nisi  for  the 
dissolution  of  her  marriage  on  the  ^pvnnds  of 
the  respondent's  adultery  ^d  desertion.  This 
decree  was  made  absolute  on  the  14th  Jan.  1901. 
On  the  25th  July  1877  in  view  of  the  proposed 
marriage  between  the  parties,  an  ante-nnptisl 
settlement  was  executed,  the  wife  bringing  into 
settiement  eertun  property  in  trust  for  herself 
tot  life,  uid,  on  her  de^,  to  the  respcmdent  for 
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life,  if  he  should  survive  her,  with  renuundorto 
tbe  children  of  the  marriage,  with  a  proviso  that, 
if  the  petitioner  should  survive  the  respondent 
and  marry   i^ain  after  his  death,  and  there 
should  be  only  one  child  of  the  marrisge,  she 
should  be  at  liberty  to  appoint  a  moiety  oi 
hex  income  arising  oat  of  her  trust  fonds  to 
such  husband,  in  the  event  of  sur^ivorBhip,  for 
his  life,  and  a  moiety  of  the  trust  funds  for 
the  children  of  such  second  marriage.  There 
had   only  been  one   child  of  the  marriage, 
who  attained  his  majority  in  1899,  and  died  a 
bachelor  and  intestate  on  the  16th  July  1900. 
He  therefore   attained   a  vested   interest  in 
his  mother's  fnnd,  and  his  father,  the  respon-' 
dent  is  entitled  to  succeed  to  his  son's  pn^ri^. 
The  respondent  has  married  again,  ana  on  the 
22nd  ISxy  1901  he  exeonted  a  settiement  dealii^ 
with  that  portion  of  the  settiement  property  that 
has  accrued  to  him  as  his  son's  personal  rwre- 
sentative.   I  am  now  asked,  under  sect.  5  oi  the 
Matrimonial  Causes  Aot  1859  (without  enteiing^ 
into  the  question  of  the  powers  of  the  Court 
under  sect.  32  of  the  Matrimonial  Causes  Act 
1867),  to  order  that  the  property  be  reconveyed 
to  the  wife,  freed  from  the  husband's  interests  ; 
in  other  words,  to  extingnish  all  the  husband's 
interests  in  the  settied  fond,  including  sach 
interest  as  he  derives  from  his  son's  death 
and  intestacy — to  follow,  in  fact,  the  case  of 
Meredyth   v.    Meredyth    and   Leigh,    and  to 
accelerate  the  wife's  powers  nnder  the  settiement. 
To  this  it  is  objected  that  the  Court  has  no 
power  under  sect.  5  of  the  Act  of  1859  to  do  what 
18  asked.    That  section  enacts  that  "  the  oonrt, 
after  a  final  decree  of  nullity  of  marriage,  or 
diBBoluti<m  of  marriage,  may  inquire  into  the 
existence  of  ante-nuptial  or  post-nupti^  settle- 
ments made  on  the  parties  whose  marriage  is  the 
subject  of  the  decree,  and  may  make  such  orders 
with  reference  to  the  application  of  the  whole  or 
a  portion  of  the  property  settied  either  for  the 
benefit  of  the  children  of  the  marriage  or  of  their 
respective  parents  as  to  the  court  shall  seem  fit." 
The  words  of  that  section  are  extremely  wide,  and 
I  am  very  desirous  that  tbey  should  not  be 
narrowed  down,  for  many  and  various  and  diverse 
in  their  circumstances  are  tbe  cases  that  have  to 
be  decided  under  it.   In  the  case  of  Hartopp  y. 
Hartopp  it  was  objected  that  the  court  had  no 
power  to  make  the  order  there  asked  for,  as  it 
would  afEect  the  interests   of   the  ohildreix 
under  the  settlement ;  but  I  there  held  that  the 
court  had  power  under  sect  5,  notirithstandm^ 
the  fact  that  it  was  not  f6r  the  children's  benefit. 
Again,  in  a  case  (a)  reoentiy  decided  by  tiie 
Preudent,  it  was  hud  that  the  court  had  power- 
to  vary  a  marriage  settlement  so  as  to  deprive 
infant  children  of  the  marriage  of  part  of  their 
interests.    I  am  tiierefore  of  opinion  that  the 
words  of  the  section  are  wide  enoagh  to  give  me 
power  to  act,  although  it  is  clear  that  the  intereste 
of  the  children  may  be  affected.   I  think  that  all 
the  husband's  interest  in  the  wife's  fnnd  shonld 
be  extinguished,  and  that  the  trustees  should 
reconvey  tbe  wife's  trust  fund,  freed  from  ih» 
husband's   interest,    subject  to  any  prior  lif» 
interest  nnder  tbe  settlement  and  to  any  charges 
made  1^  the  ohild  of  the  marriage.^  The  rasxwn- 


(a)  Whitlon  V.  Whitton  (85  L.  T.  nep.  64«  ;  (liWl) 
P.  348). 

Digitized  by  Google 


Blood  v.  BiiOOo. 


Ibrob  22,  1902.] 


THE  LAW  TIMES. 


[Toi.  LXZXVI.— 128 


Drv,]         BitBT  V.  BiLBT  AND  Haebop — Waudbt  v.  Waitdbt  and  Bowland.  [Dit. 


that  the  oo-respondent  be  condemned  in  tiie  costs 
of  this  petition. 

Solictor  for  the  petitioner,  T.  B.  Appa. 
Solicitor  for  tlie  co-reepcmdent,  Alfivd  Pitt$, 


Thunday,  Dee.  5,  1901. 
(Before  Bakneb,  J.) 
Waudbt  v.  Waudbt  and  Bowland.  (a) 
Divorce  —  Cro$t-peHtion»  —  Adtdiery  of  wt/iH- 
AAuUery  of  Awband— Condonahm  ef  10^0— >. 
DxMcre  turn  of  court  a*  to  decree — •CoatM. 

A  \u$band  jpreaented  a  peHUon  for  a  diatoluHon  of 
hit  marriage  on  ^he  ground  of  ftis  wif^e  a/duXAwg 
with  the  co-respondent,  and  the  wife  pretented  a 
croea'petition  for  a  divorce  by  reaeon  of  her 
huahaiid'e  crueliy  and  oduZfory*  The  eoneoli- 
dated  caeee  toere  tvoice  heard.  On  Ihefiret  trial, 
.  before  the  Fresident,  the  jury  were  unable  to 
come  to  a  deeieion  upon  all  the  isauee,  and  on 
the  eeeond,  before  Barnes,  J.,  they  found  (1)  that 
the  respondent  arui  co-respondent  had  committed 
adu^ferv ;  (2)  that  the  petitioner  had  been  guUty 
of  aduUery,  and  (3)  thtU  the  respondent  had 
condoned  her  husband's  adultery.  On  these 
findings  the  petitioner  applied  that  the  petition 
oftherespotMontshouldoe  dismissed,  and  that  the 
eo-re^ondotU  should  be  eondomnod  in  the  costs ; 
the  re^ondont  that  she  ahoM  have  the  eoats  of 
both  trials,  aUhough  ahe  had  not  apjMedfor  any 
security  on  the  first  hearing  t  ond  Me  co-retpon- 
dent  that  he  should  not  be  condemned  in  any 
costs. 

Seld,  that  under  the  cireumstanees  of  the  ease 
the  court  would  not  exercise  its  discretion  in 
favour  of  the  petitioner;   that  the  wife  woe 
entitled  to  her  fuU  costs,  not  ordy  of  the  second 
trial,  b\U  also  of  the  abortive  first  trial;  and 
that  the  eo-reepondent  should  pay  the  eoete  of 
those  issues  on  which  he  had  failed. 
This  was  a  haaband's  suit  for  dissolation  of, 
marriage  on  the  ground  of  his  wife's  adultery 
with  the  oo-respondent.     There  was  a  cross- 
petition  hj  tiie  wife  af^ainat  her  husband. 

The  case  was  twioe  heard,  with  the  resali 
stated  in  the  headnote. 

Bargrave  Deane,  E.G.  and  Rayden  for  the 
petitioner.  —  They  did  not  press  the  court  to 
exercise  its  discretion,  and  grant  a  decree  nisi 
uoder  sect.  31  of  the  Hatrimoaial  Causes  Act 
1857.  Bat  the  petition  of  the  wife  should  be 
dismissed,  and  the  co-respondent  should  be  con- 
demned in  the  costs. 

Barnard  for  the  re^ondent — He  asked  for  the 
costs  oit  boUi  trials. 

Qrazebrook  for  the  co-respondent. — He  sub- 
mitted that  as  ihe  petitioner  had  committed 
adultery,  he  ouf^ht  not  to  have  brous'ht  the 
petition  at  all.  The  co-reapondwt  should  not  be 
condemned  in  any  costs  on  the  findings  of  the 
jury. 

Babnbs.  J.  (after  referring  briefly  to  the 
history  of  the  case). — The  first  question  for  the 
decision  of  the  court  is  whether  the  petitioner  is 
entitled  under  the  circumstances  to  obtain  any 
decree  at  alL  The  matter  is  one  entirely  for  tfaie 
disoraUon  of  the  ooart.  I  have  carefully  con- 


dent  must  pay  the  coata  both  of  the  petitioner 

and  of  the  trastees. 

Solicitors  for  the  petitioner,  C.  BusaeU  and  Co. 
Solicitors  for  the  respondent,  Vafyy,  Peckham, 
and  Chaplin. 
Solicitor  for  the  tmateei^  Hugh  Wharton. 


Tuesday,  Nov.  19, 1901. 
(Before  SirF.  JiVMS,  Pmident.) 

BZI^BT  V.  BiLBT  AKD  HASBOP.  (a) 

Divoree^Adultery  of  wife — Co-respondent  and 
costs — PracHee. 

Am  when,  upon  an  appUeation  to  make  a 
uhreapondent  liable  for  the  eoete  of  a  divorce 
enit,  the  only  etndenee  tigainst  him  at  to  hie 
huiudedge  of  the  fact  that  the  respondent  was  a 
SMrried  woman  it  an  admission  that  he  became 
aware  qf  it  a  fortnight  after  the  first  act  of 
aduUery,  the  court  may  infer  that  he  was  practi- 
cally aware  of  the  fact  from  the  first,  ana,  if  it 
so  infers,  an  order  for  costs  will  be  made  in 
favour  of  the  petitioner  against  the  co-respon- 
dent. 

Tbis  was  a  husband's  petition  for  a  disscdntion  of 
bit  marriage  tm  the  gronnd  <A  the  adulteiy  of  hia 
mfe  with  the  oo-respondent. 

The  respondent  left  her  husband  ten  years  1^, 
and  did  not  see  him  again  until  1899. 

From  communications  recaved  the  petitioner 
subsequently  saw  the  co-respondent,  who  admitted 
that  he  had  committed  adultery  with  the  respon- 
dent, but  declared  that  at  the  time  the  intimacy 
between  fcbem  first  took  place  he  was  not  aware 
of  the  faot  that  she  was  a  married  woman. 

Aftemurda  the  oo-napoudent  made  a  umilar 
eanleadoik  to  tiie  petitioiiei's  aaUmtor,  with  the 
additioBal  informatum  that  he  knew  that  she  was 
a  manied  woman  .a  fortnight  after  he  became 
inlimiUs  ivith  her. 

There  waa  no  defenoe  to  the  suit,  the  co-respon- 
dcot  haring  filed  no  answer  to  the  petition  and 
citation,  althongh  he  had  put  in  an  appearance. 

Barnard  for  tha  p^tioner.— He  apjilied  for  an 
order  condemning  the  oo-respondent  in  coats. 

Le  Baa  for  the  co-respondent. — He  opposed 
the  af^Ucation  on  the  ground  that  there  was  no 
endenoe  to  show  that  the  co-respondent  knew 
that  the  respondent  was  a  marriea  woman  when 
ke  first  became  intimate  with  her*  The  eridenoe 
(tf  the  peti^<mer  and  his  solicitor  pointed  to  the 
contrary.  It  bad  been  the  practice  of  the  oonrt 
for  many  years  under  similar  circumstanoes,  not 
to  condemn  a  co-respondent  in  the  costs. 

The  FBE8K>nTT.— The  rule  aa  laid  down  by 

a predecessors  that  a  co-respondent,  who  haa 
en  up  with  a  married  woman,  without  know- 
ing that  she  was  married,  and  afterwards,  having 
foond  ont  the  true  state  of  affairs,  has  refused  to 
desert  her,  ought  not  to  be  condemned  in  costs 
is  fair  and  proper  enough.  Bnt  when  a  co-respon- 
dent, as  in  the  present  case,  says  that  he  was 
swan  that  the  respondent  was  a  married  woman 
s  fortnight  after  the  first  act  of  adultery,  I  am 
inclined  to  construe  that  not  too  literally,  but  to 
h(M.  that  he  practically  knew  it  from  the  first. 
I  therefore  coder  that  there  be  a  dewee  nut,  and 

(«)Beporteil  by/.  A.  8LATS1,  K«q.,BuTlM«-M-Lftw 


W  Bsported  bj  J.  A.  SUTim,  B«q.,  BHriM«i^Mj«w. 

Digitized  by  LjOOglC 


124— Vol.  LXXXVI.J 


THE  LAW  TIMES. 


[BKuoh  22.  1902. 


DIT.] 


udered  the  autfaoritiM  npon  the  subject,  and  I  am 
d[  opinion  that  this  is  not  a  oase  in  which  I  oaght 
to  exeroiie  a  discretion  in  favoar  of  the  petitaoner. 
The  question  has  been  considered  in  MeCord  r. 
McCord  (33  L.  T.  Bep.  264;  L.  Rep.  3  P.  &  D. 
337),  Story  t.  Story  (57  L.  T.  Eep.  536 ;  12  P. 
Dir.  196),  and  Qroavenor  r,  Qrotvenor  (34  W.  B. 
140).   The  second  of  these  oases  is  more  favour- 
able to  the  petitioner  than  the  first,  and  the  third 
ia  still  more  favourable  than  the  second.   Bat  I 
do  not  think  that  I  need  go  through  the  jadg- 
menta  ainoe  Mr.  Deane  has  not  pressed  me  to 
exercise  mj  disoretion  in  favotir  of  the  petitioner. 
It  has*  however,  been  urged  that  there  had  been 
Imt  one  aot  of  adnlteiy  on  iiie  part  of  the  peti- 
tioner, that  it  had  occurred  a  long  time  ago,  and 
that  it  had  been  condoned.  Yet  tiie  oase  was  a 
serious  one,  and  the  court  cannot  overlook  the 
fact  that  the  act  was  the  seduction  of  a  maid- 
servant in  the  house  dorii^  the  absence  of  the 
wife,  and  that  a  child  was  snbseqoenUy  bom. 
Under  the  oironmstanceB,  therefore,  I  shall  make 
no  decree  in  favour  of  the  petitioner.  The 
remaining  question,  and  the  substantial  one,  is 
that  of  costs,  and  this  requires  greater  considera- 
tion.  The  case  has  been  twice  tried.    On  the 
first  occasion  the  findings  of  the  jury  were  not 
recorded,  as  th^  were  unable  to  agree  on  aU  the 
issues.   Thej  ud,  however,  intimate  that  they 
were  agreed  as  to  the  adnlteiy  and  cmeltj  ot  the 
mtitiooBr,  though  th^  ware  divided  aa  to  whether 
tba  conduct  of  the  hnsband  had  been  condoned, 
and  aa  to  whether  the  respondent  and  oo-respon- 
doit  had  bem  guilby  of  adnltery.   On  the  first 
trial  no  appUoatiott  was  made  for  seoority  for 
oosts,  bat  the  wife  applied,  after  the  first  trial,  for 
heat  costs  of  the  same  and  these  were  refused. 
Befwe  the  second  trial,  however,  the  wife  applied 
for  seenrity  and  the  sum  of  200/.  was  ordered  to 
be  eeonred.   As  to  the  oosts  of  the  second  trial 
there  is  no  substantial  question,  for  the  wife  has 
iu>t  onlj  g<^  her  seoarity,  bat  an  extension  of  it, 
and  according  to  the  usual  practice  of  the  court 
she  is  entitled  to  her  full  oosts.    As  to  the 
first  trial,  the  wife  applied,  as  I  have  said, 
to  the  President  after  the  tiial  that  she  shoald 
have  her  oosts  as  no  finding  had  been  recorded 
aj^nst  h€r ;  bat  the  FresidMit  declined  to  make 
say  order  on  the  ground  tiiat  it  was  prematnxe 
tmd  that  the  respondent  had  taken  no  atepe,  as  she 
might  have  done,  to  obtiUa  an  order  for  security. 
Now,  I  have  to  consider  how  I  am  to  deal  with  the 
ooata  of  both  trials.  After  mooh  consideration  I 
have  come  to  this  conclusion,  that  the  wife  was,  in  a 
raue,  saccessfal  on  the  first  trial,  and  she  has 
now  Buooeeded  on  the  second  trial  in  getting  the 
petition  agEunst  herself  dismissed.   She  is,  there- 
fore, entiued  to  her  fall  oosts  of  both  trials.  In 
this  conclusion  I  have  been  gnided  by  the  prin- 
ciples laid  down  in  Bame$  v.  Barnes  (19  L.  T. 
Bep.  526 ;  L.  Bep.  I  P.  &  D.  572).   As  to  the 
costs  of  the  co-respondent  the  court  has  been 
Mked  to  make  no  order  against  Iiim,  and  it  has 
even  been  sa^gested  that  I  shoald  go  fartiier  and 
allow  him  his  costs.   I  have  foand  in  scTeral 
oases  ontlinea  of  the  legal  position  corresponding 
with  the  preaent  eaaot  and  the  oo>reftpondent  has 
been  comdenmed  in  tlua  coats  of  those  iasnee  apon 
which  he  haa  failed.   Tn  JBrsmner  v.  Brmner  and 
Br«tt  (10  L.  T.  Bep.  99;  8  Sw.  &  Tr.  378)  the 
headnote  says:  "Where  the  co-respondent  is 
found  to  have  been  gail^  of  adnltery,  he  is  not, 
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as  a  matter  of  coarse,  relieved  from  payment  of 
the  oosts  of  that  issue,  merely  by  reason  of  tha 
hnsband  having  been  guilty  of  such  adultery  as 
to  induce  the  court  to  dismiss  the  petition."  And 
in  the  oase  of  Story  v.  Story,  to  which  I  have 
already  referred,  the  petition  of  the  husband  wacr 
dismissed,  but  costs  were  given  against  the  co- 
respondent on  those  issnee  which  had  been  found 
ajjtunst  him.  There  is  also  the  C&se  of  Morgan. 
V.  Morgan  and  Farter  (20  L,  T.  Bep.  688 ;  L.  Rep. 
1  P.  &  D.  64i;.  I  have  had  the  original  reoorda 
of  that  caee,  and  X  find  that  the  report  In  the 
Law  Reports  ie  incomplete,  sinoe  it  has  only  been 
reported  there  on  the  question  (rf  the  discretion 
ot  the  ooort  under  sect.  31  ol  the  Matrimonial 
Causes  Aot  1857.  From  the  reoords  it  appeare 
that  the  jury  there  foond  that  the  p^tioner  had 
committed  adultery  with  a  cercam  woman* 
althoagh  all  the  otner  points  were  found  in  hl» 
favour.  The  court  was  then  asked  to  exercise  ifca 
discretion  and  grant  a  decree  nm.  The  coart- 
refused  to  do  so  and  gave  tbe  wife  her  full  cost* 
except  as  to  the  issue  cm  which  she  had  failed. 
On  that  point  the  caae  is  reported.  Shorblj 
afterwards  application  was  made  to  re-open  the 
case,  and  a  new  trial  was  ordered.  The  new  trial 
took  plaoe;  but  the  respondent  and  co- respon- 
dent did  not  appear  to  defend,  and  the  second 
jury  found  that  the  petitioner  did  not  commie 
the  adaltery  of  whioh  the  firat  jury  had  con- 
victed him.  Aooordii^ly  a  decree  ntii  waa 
prononnoed,  which  waa  ultfanately  made  abao- 
late,  and  tbe  co>respoadant  waa  ordered  to  pay 
tbe  amount  of  the  pelitioner*B  oosts.  Kone  of 
these  facts,  however,  appear  in  the  r^Ktrta  of 
case.  Again,  in  Qroevenor  v.  Ommenor  (««p.)  tba 
report  in  silent  as  to  what  was  done  as  to  ooata, 
but  on  an  examinati<m  of  those  records  also  X 
have  found  that  the  petition  was  dismissed,  and. 
that  the  oo-respondent,  who  did  not  appear  to> 
defend  the  case,  was  condemned  in  tne  ooata. 
Having  regard  to  all  the  ciroumstanoes,  and 
foiiowing  tne  autborides,  the  court  will  order  the 
co-respondent  to  pay  the  costs  of  the  iaaiiee  cm 
which  he  has  failea. 

Solicitors  for  the  petitioner,  lUffnt  JSimlsy* 
Bvoeei,  for  WHkineoH,  York. 

Solicitors  for  the  respondent,  tiong  anck 
Gardiner,  for  Anderaon,  York. 

8ohcitors  for  the  co-respondent,  B4dadaU  and. 
Son,  for  Cromtne  and  Son*,  XotV.. 


Monday ,  Jan.  20. 

(Before  ^  F.  Jsunx,  Prasident) 

Stedall  v.  Stbdaix.  (a) 

Divoree~~Hu»band'$  peHtioi^-AduUery  of 

Policy  of  inswranes  in  favour  of  — Report 
of  regietrar — Variation — "Properly  in  rtmr- 
sion" — Order — Matrimonial  Ooksss  Jtot  1857 
(20  A  21  Viet.  e.  85),  t.  45. 

The  money  secured  to  a  wife  under  a  potioy  of 
tneurance,  ami  to  he  paid  to  her  under  the. 
term*  thereof  if  ehe  ia  living  at  the  time  of  hw 
hu*band's  death,  may  be  "property  in  retereion,'" 
although  the  policy  itself  may  not  be  a  marriaj^ 
aettiement,  and  the  court  m*  power  to  compel 
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or  by  ordering  that  she  shonld  settle  her  interest 
in  the  polity  for  the  benefit  of  tb«  ohildren  of 
the  marriage,  came  before  Bamei,  J.  Tbeleamed 
jadge  wae  of  opinumtlui  the  policy  was  ftoontraot 
purely  between  the  aasnred  and  ih»  lodetj,  which 
might  be  raried  by  agreement  between  themwlTeB, 
that  tlwe  was  no  obligation  on  the  part  of  the 
aasnred  either  to  the  society  or  to  Mrs.  Stedall  to 
keep  np  the  policy,  and  that  even  if  the  assured 
were  to  die  before  the  12th  Dec.  1910,  Hn.  Stedall 
oonld  not  compel  payment  by  the  Bocie^  to  her 
of  the  sum  assured;  out  he  ultimately  adjonmed 
the  hearing  in  oMer  that  the  petitioner  might 
obtain  the  opinion  of  counsel  as  to  whether  the 
policy  was  a  settlement,  and  as  to  the  rights  of 
Mrs.  Stedall  before  1910  shonld  she  sorriTe  her 
hoaband. 

Barnard  for  the  petitioner. — It  wonld  be  a  case 
of  great  hardship  if  the  wife,  who  was  the  guilty 
party  in  the  divorce  proceedings,  obtained  tbo 
proceeds  of  the  insurance.  Since  the  motion  was 
b^ore  Barnes,  J.  the  sooiefy  had  been  commnui> 
oated  with,  and  the  opinion  of  a  chancerjr  barrister 
had  been  taken,  l^e  society  said  that  if  the 
policy  were  surrendered  to-day  the  only  person  to 
whom  they  oould  pa^  tiie  money  would  be  the 
wife,  unless  she  assigned  the  policy.  It  was 
obrionsly  impossible  to  gal  the  wife  to  do  this. 
Counsel  to  wliom  the  matter  had  been  referred 
was  of  opinion  that  the  policy  was  a  settlement, 
though  not  a  marriage  settlement  OTer  which  the 
court  had  jurisdiction  under  sect.  5  of  the 
MatrimoDial  Causes  Act  1859  (22  &  23  Vict  o.  61). 
and  that  Mrs.  Stedall  had  certain  rights  under  it. 
Her  interest  was  a  contiu^«nt  inttrest,  and  was 
property  in  rerersion.  TLu  court  oa^ht,  there- 
fore, under  sect.  45  of  the  Matrimonial  Causes 
Act  1&57,  to  order  the  wife  to  settle  her  interest 
under  the  policy  for  the  benefit  of  the  petitioner 
or  the  two  children.  The  petitioner  himself  did 
not  mind  which  order  was  made. 

The  Fbibibbnt.— I  should  have  thought  that 
the  matter  fell  within  sect.  5  of  the  Matrimonial 
Causes  Act  of  1859,  and  that  the  settlement 
would  have  been  treated  as  a  post-nuptial  one. 
However,  I  think  that  the  wifu  ought  to  be  com- 
pelled to  settle  her  interest  in  thepolicy  in  favonr 
of  the  husband  and  children.  The  matter  had 
better  be  referred  to  oonveyancing  oonnsel  to 
settle  the  deed. 

Solicitor:  /.  T.  CkappU. 


Tuetday,  S^h.  i. 
(Before  Sir  F.  Jiuhb,  Pneident,  and  Baknib,  J.) 

BOWLUDB  tl.  BOWUHDS.  (o) 

Buaband  andwife — Appecdfromjtutieet — Bepara- 
iion — Agretmmt — BttithTMipUy  <^  htuhand — 
NegUci  eaustiw  wift  io  Iivs  saparofo— ITime/or 
j>roeeedinffs— fiummara  JwritditiiinL  Act  1848 
(11  &  12  Viet.  e.  43), «.  if—fittmrnary  J«ri$diet%on 
(MarHed  TFomm)  Act  1896  (58  4  &9  Viet.  e.  39], 
u.4,& 

When  a  kutXtand  and  teM  ham  lived  apart  for 
seosml  year*,  and  ihe  huAand  kaa  agreed  to 
pay  to  hie  wife  a  certain  weekly  aXUnoamee,  hie 
jaUure  to  pay  tueh  aUowanoe  and  hie  su5m- 
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her,  if  eke  ie  ihe  guiUy  party  in  divorce  prO' 
eesdnu^  to  eetlU  her  iauereet  under  the  poliey  in 
favour  Iff  her  hueband  and  children. 

This  was  a  motion  on  behalf  of  the  petitioner, 
Alfred  Stedall,  to  Tary  tha  r^Kvfc  of  the  regi^ 
trar. 

The  petitioner  was  nurried  to  his  wife  an  the 
30ih  Not.  1888. 

On  tiie  2nd  Jan.  1891  ^^e  insured  his  life  for  the 
mm  of  25002.  with  the  Equitable  Life  Assurance 
Society  of  the  United  States  under  what  is 
called  a  Semi-Tontine  Betorn  Premium  Policy. 
.Under  the  policy  the  society  undertook 

To  pay  eithaz  to  Alfred  StedaU,  inaior,  his  ezeontois, 
sHwhristratocs,  or  assigBi^en  the  ISth  dear  of  December, 
BtfasTsar  1910,  or  should  he  die  bsloce  than,  to  his 
«if^  Fanvy  Edith  Stadall,  if  Uviov ;  if  not.  thflo  to  tha 
■id  AUied  StediUI,  jonior,  bis  txaoatora,  adminiatratoni 
or  anigDS,  tha  Bain  of  2500t.  .  .  .  And,  farthar, 
that  if  preminiQa  npon  thU  poUof  for  not  laaa  than 
Ana  oMBplate  yeua  of  aasitnuioa  ahaU  bare  baaa  dnly 
laached  hj  aaid  aoeia^,  and  tUa  poJioy  aboeld  thara- 
aftat  baooaaa  void  in  eonaequanea  oC  datault  in  pajmMit 
rfaasbaeqnaiit  ptaahun,  aaid  aooia^  wittiaane  in  lira 
tfnApoUo/ a  BOW  paid-up  pdie;  witbont  parttdpation 
ia  inAta,  ia  favonr  trf  aaid  baneAoiarba,  aa  afaraaaid,  Ua 
•laeatcn,  adauniatiafeora,  or  aaaifna,  for  aa  many 
twtntiatti  peats  of  tha  original  amount  bcraby  aaturad 
aa  tiiara  diaU  Iiava  baan  Qomfdata  annnal  prcminma 
noafvad  in  oaah  by  aaid  aoeiatj  npon  thia  polioj  at  tha 
data  when  anoh  defanlt  ahaU  flrat  l>a  made. 

By  the  11th  aection  of  the  provisions  and 
nquirements  of  the  policy  it  was  provided : 

Tha  oontiaot  between  the  parlias  barato  ia  oomplataly 
Mt  f<vfli  in  thia  polio;  and  tha  appUoation  tberafor 
tekn  iogathar,  aaid  nona  of  ita  tarma  oan  be  modifiai 
Bar  ta^  forfdtara  under  it  waivad  azoapt  by  aa  agiac- 
MBt  ia  writinf  aigned  bj  one  of  tte  foUowiag  offloara, 
fit.,  tba  prssidant,  flnA,  aaoood,  or  third  vioa-praaidant, 
aataaiy,  aaatetaataeCaary,  aaaraUry,  aaaiatant  aaeratary, 
OBMptrolkr,  oaaUar,  or  lagistrar  of  tha  aocdatr  whose 
aathotitgr  for  tbia  porpoaa  will  not  ba  daltgatad;  ao. 
oftar  paiaon  haa  or  will  be  given  anthori^. 

The  policy  was  not  taken  out  by  the  assured 
mdsr  any  pre-nuptial  or  post-nuptial  agreement, 
though  he  informed  his  wife  of  the  fact  that  he 
had  taken  out  the  policy,  and  that  it  would  be 
pavaUe  to  her  if  he  died  before  the  ISth  Deo. 
1910,  and  she  survived  him. 

The  petitioner  obtained  a  decree  dissolving  his 
nuniage  in  1900,  on  the  ground  of  the  adultery 
of  bis  wife,  and  was  granted  the  custody  of  the 
two  chUdrm  of  the  marriage,  bom  in  1893  and 
1886  respeetively.  Being  adnsed  tiiat  the  policy 
«aa  in  oBaot  a  setUement  npon  his  wife,  a  Detition 
WIS  preaented  to  the  oonrt  >y  Hr.  Stedall  for  its 
nriaticn. 

The  report  of  the  registrar,  dated  the  iSth 
July  1901,  after  stating  the  Hcta  of  the  case 
pRweeded: 

It  is  sBbndttad  to  the  eonrt  that  the  polioj  is  not  a 
■■tUasMBt  between  the  purties  ss  to  whioh  anj  order 
fcr  Ttfiatioa  et  ita  terma  oan  be  made,  but  that  It  is 
for  tba  ooDsidaration  of  the  ooort  wbatbar  tha  ooutin- 
t<at  tatarest  of  the  rcapondant  in  tha  anm  ■eoorid  ia 
aot  property  ia  ravarBion  within  tha  neaDing  of  tba 
*5tb  wotkm  of  20  A  21  Yict  o.  85,  tha  aattlamant  of 
*liiah  oan  ba  ordered  bf  the  eonrt  for  tba  benefit  of  the 
tea  ehildren  of  tha  mKniaga. 

On  the  11th  Nov.  1901  the  motion  to  vaiy  the 
nportof  the  registrar,  by  ordering  the  respondent 
to  asngn  her  interest  in  the  p<^^  to  the  petitioner 
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qvketii;^ng  cfhia  petition  in  harikruptey,  loith 
me  object  of  evading  the  payment  of  arrears,  do 
noir^ilaee  the  partie*  inthe  aame  position  toioarde 
e<Kh  other  lohieh  they  occupied  before  the  aepara- 
tion  actxtdU-^  took  place.  Under  euch  cireum- 
ttancea  a  vnfe  ia  not  entitled  io  a  t^aration 
order  under  the  Summarv  Jurisdiction  (Married 
WoTnen)  Act  1895,  on  ike  ground  that  $he  haa 
been  compelled  io  live  separately  arid  apart  from 
her  husband  because  he  has  neglected  to  maintain 
&0r,  alihoiugh  she  eommences  prooseiings  vaiiKin 
sue  months  of  the  making  of  the  raeeiving  order, 
as  she  is  out  of  Hme  under  sect  11  ef  the  Sum- 
mary Jwrisdietum  Act  ItMS. 

This  was  an  appeal  by  the  liasband  from  an 
order  of  the  justLces  of  Oamwixy,  in  the  ooimtf 
ot  Shropshire,  jmdee  the  Snmmarr  Jurisdiotion 
(Married  Women)  Act  1885,  made  on  the  29th 
Nov.  1901. 

The  parties  ware  married  in  1873.  They  lived 
together  until  1894,  when  the  wife  took  oat  a 
Bummons  againet  her  husband  for  desertion.  As 
she  did  not  wish  to  proceed  to  extremibiea,  the 
ease  was  withdrawn.  I^ater  in  the  yeu*  a  second 
summons  was  taken  oat,  but  again  a  settlement 
was  arrived  at. 

On  the  23rd  Jan.  1895,  a  deed  was  executed 
under  which  the  husband  agreed  to  pay  to  the 
wife  a  weekly  allowance  of  10s.  The  allowance 
was  not  paid  with  regularity,  and  in  1901  tibe 
arrears  amounted  to  awttt  lOOZ. 

On  the  lat.  Aug.  1901  a  receiving  order  was 
made  against  the  husband  on  his  own  petition. 

On  the  25th  Oct.  1901  an  application  was  made 
to  the  jusUoes  sitting  at  Oswestry  for  a  separa- 
tion order  on  the  ground  of  desertion,  but  this 
was  amended  to  a  charge  under  sect.  4  of  the 
Summary  Jurisdiction  (Harried  Women)  Act 
1895,  against  the  husband  for  having  wilfully 
neglected  to  provide  reasonable  maintenance  for 
his  wife,  whereby  he  had  caused  her  to  leave  and 
Hve  separately  and  apart  from  him. 

After  hearing  the  evidence  the  magistrates 
made  an  order  against  the  husband  of  7s.  6d.  a 
week  for  her  maintenance,  and  f6ur  guineas 
ooets. 

It  was  against  this  order  tiiat  the  husband  now 
appealed. 

The  Justioes  gave  the  {<dlowing  reasons  for 
their  decision :  "  The  magistrates  think  that  while 
on  the  one  huid  the  applicant  has  compelled 
defendant  to  file  his  petition  in  bankruptcy,  still 
it  is  a  case  in  which  on  the  evidence  before  tbem 
the  husband  is  able  and  ought  to  contribnte  a 
reasonable  amount  towards  the  support  of  his 
wife,  and  that  this  ia  shown  by  the  amounts  which 
he  has  pud  upon  judgment  summonses  and  the 
offer  he  made  in  June  last  to  pay  5s.  a  week. 
There  ia  also  the  fact  that  he  was  summoned  in  Dec. 
18^  before  this  court  for  deserting  the  applicant 
when  the  case  was  struck  out,  and  again,  for  the 
same  cause,  on  the  25th  Jan.  1895  when  the  case 
was  settled,  the  agreement  referred  to  as  shown 
in  the  statement  of  defendant's  afhirs  being  dated 
the  23rd  Jan.  1895.  They  further  ocmaider  that 
the  payment  and  offer  oomblned  with  the  bank- 
ruptcy prooeedinga  bring  the  n^lect  complained 
of  withm  six  months  from  the  date  of  the  infor- 
mation.  They  further  consider  that  the  agree- 
ment whiob  was  dated  prior  to  this  act  not  having 
been  proved  is  not  before  the  ooorb." 


[Dir. 


Chester  Jones  for  the  appellant. — The  justices 
had  no  power  to  make  the  order.  First,  under 
sect.  11  of  the  Summary  Juris(Uction  Act  1848,  it 
was  necessary  that  any  complaint  afaould  be  made 
or  information  hud  witbin  six  calendar  months 
from  the  time  when  the  matter  of  such  complaint 
or  information  arose.  The  complaint  against  the 
husband  in  the  present  case  was  that  he  had 
neglected  to  maintain  her.  The  cause  of  oom- 
plaint  arose  more  than  six  years  ago.  Wilful 
neglect  was  not  a  continuing  offence : 

EUia  T.  Ellis,  75  L.  T.  Bep.  390;  (1896)  P.  251. 

The  respondent  was,  therefore,  out  of  time  for* 
taking  proceedings.  Secondly,  there  was  the 
agreement  between  the  parties  made  in  1895, 
when  the  aeparation  took  place.  This  took  away 
the  remedy  of  the  wife.  The  agreement  was,  in 
fact,  before  the  justices  as  shown  by  the  affidavit 
of  the  appellant's  solicitor.  Upon  wat  agreement 
the  justices  must  decide : 

MedvMy  T.  JTsdway,  82  L.  T.  Bep.  687;  (1900) 
P.  141. 

In  that  case  the  wife  had  offered  to  go  back  to 
her  husband,  which  the  present  respondent  had 
not  done.  Thirdly,  the  wife  admitted  in  cross- 
examination  that  she  left  her  husband  because  be 
was  unfaithftd  and  n^leotel  her.  This  was  not 
neglecting  to  munteun  her.  Having  allowed  the 
summons  in  1895  to  be  withdrami  she  had  put  an 
end  to  the  whoto  cause  d  her  complaint : 

Piekavanes  v.  Pieiavanee,  84  L.  T.  Bq.  62  i  (1901) 
P.  60. 

The:e  was  no  evidence  upon  which  the  justices 
could  find  against  the  appellant. 

B.  V.  Bailees  for  the  respondent.  —  Reliance 
could  not  be  placed  on  facts  prior  to  1895.  The 
material  date  was  the  Ist  Aug.  1901,  whm  the 
receiving  order  was  made.  The  bankroptoy 
proceedu^  wen  taken  to  avoid  pajmnt  (n  the 
money  ordered.  A  breath  of  the  nndertakuig  to 
pay  under  the  agreement  caused  the  parties  to 
return  to  their  ot^^inal  position.  The  agreement 
of  1895  was  to  pay  a  sum  of  money  and  not  to 
separate.  The  case  of  Medway  v.  liedway  (sup.) 
was  not  distingoishable,  because  in  that  case  the 
wife  wished  to  return  to  her  husband.  It  was 
clear  in  the  present  case  that  the  husband  would 
not  have  anything  more  to  do  with  her.  The 
proceedings  had  bean  taken  witiiin  six  numths  of 
the  bankruptcy. 

The  PSBSIDXNT.— I  think  this  case  is  a  very 
olear  one,  and  it  is  the  more  so  because  the 
magistrates  have  stated  very  fully  the  reasons 
which  led  them  to  arrive  at  their  decision.  With, 
those  reasons  I  cannot  agree.  In  fact  I  am  oC 
opinion  that  no  specific  charge  was  made  oat 
against  the  hasband.  The  chai^  against  him 
is  that  he  wilfully  neglected  to  provide  reasonable 
maintenance  for  bis  wife,  and  that  by  sach 
neglect  he  caused  her  to  leave  and  live  separately 
and  apart  from  him.  There  are,  therefore,  two 
things  which  must  be  established — ^first,  that  the 
husband  ^d  neglect  his  wife,  end  secondly,  that 
it  was  this  neglect  which  earned  her  to  leave  him 
uid  live  apart.  Now,  how  is  the  case  made  oat  P 
There  ia  no  evidence  at  all  of  his  neglect  to 
maintain  her.  In  cross-examination  before  the 
magistrates  the  wife  diatinctiy  stated  that  she 
left  her  hoaband  because  be  was  unfaithful  and 
neglected  her.    Thm  there  is  the  fact  of  the 
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Mfa»U(m  which  took  place  in  1895  nndar  the 
agnement.  And  the  parties  have  lived  seinTatoly 
am  rinoe.  It  ia  cinr.  therefore,  that  ue  com- 
pUnfc  ia  cat  of  time  aa  not  haTing  been  made 
within  the  aix  montha  required  bj  the  Sammaiy 
Jniiadiction  Act  of  1848,  and  on  the  aathority  of 
suit  T.  EUit  (sup.)  the  deciaion  of  the  magia- 
tntea  cannot  be  upheld.  In  the  reaaona  given 
br  tiie  ma^tratea  they  have  further  stated  that 
thqr  conaider  that  the  payment  and  offer  com- 
bined with  the  bankmptor  prooeedinn  bring  the 
n^ect  oomplained  ai  within  aix  montha  from  the 
(bite  of  the  information.  Thia  ia  not  failm«  to 
TMMiitaiTi,  for  the  partiea  were  living  aeparate  at 
fte  time.  It  is  not  anffioienfc  for  the  magistratee 
to  ouka  the  order  beoanae  they  thought  lhat  1^ 
hoaband  was  aUe  and  onght  to  maintain  Ida  irife. 
I  am  of  o^nkm  tliat  the  case  is  not  made  out, 
and  the  appeal  will,  therefore,  be  allowed. 
BAsns,  J.  agreed. 

Solidtora  for  the  appellant,  Kennedy,  Sitghet, 
and  PoMm&y,  for  Llat/d^  Ellesmws. 

Scdioitor  for  the  teepondent,  W.  P.  Oieem.  lor 
II»imI^  Kmritik,  Boabon. 


Subicial  Cotnmtttrrof  tlje  ^ribg  Council. 

Dec.  II.  12,  and  18, 1901. 
(Pleaent:  The  Bight  Hona.  the  Lobd  Chav- 
cxLLom    (Halabnn),   Lmds  UAOHAaHTiir, 
Shahd,  Datxt,  Bobbbtson,  snd  Lihdlst, 
and  Sir  T.  Nosth.) 

Gahasiajt  Pacific  Bailwat  Goxfaitt  «. 

Bot.  (a) 

OK  AFPZAI.  TBOH  THK  COURT  OF  KINO'S  BBNCH 
FOB  LOWIB  CANADA,  PBOTIHGK  OF  QUEBEC. 

Law  of  Qmhee — BaUway  eotajtany — Statutory 
power* — LtabUilufor  damage — Canadian  Bail- 
way  Act  1888,  «.  vi—Fire  eauaed  by  cparJlra,^tn» 

Vkara  a  company  or  eorporaiion  ie  empowered  hy 
tAatide  to  do  a  certain  thing,  tluy  are  noi  Ita&la 
for  damage  eaueed  in  oarrywg  out  their  atofw- 
lory  pototrt  in  ihe  dbsenee  of  negligence ;  and 
in  this  reepect  there  ie  no  difference  bettoeen  the 
Ime  of  ihe  Province  of  Quebec  and  thai  of 
EngUmd ;  and  therefore 
ffeld  [revereiM  the  judgment  of  the  court  below), 
that  a  raihoay  company  was  not  liable  for 
damage  reaulttnt^  from  a  jvre  eatued  by  ejaarke 
from  an  engine  runnina  on  their  line  %n  the 
t^eenee  of  evidence  of  negligence  in  the  eoiutruO' 
Hon  or  Mee  of  such  engine. 
fMr  HabHHy  ie  not  affected  by  eeet.  92  of  ihe 
Canadian  BaUway  Act  1888,  vhieh  r^enre  only 
to  eonqmuofion  for  damage  wider  (hat  Act,  or 
the  epaeial  Act  of  ihe  eompamy. 
This  was  an  uipeal     qiemal  leave  from  a Jndg- 
ment  of  the  Gonrfc  of  E^g*s  Bench  for  Lower 
gmada  (Lacoste,  O.J.,  Boni,  Bhuushet^  and 
Hall,  JJ.),  who  had  affirmed  a  judgment  of  the 
Superior  Court  (Langelier,  J.)  u  nTOor  Ot  the 
napondent,  the  phuntiff  below. 

The  reapondent  hronght  an  action  agiunst  the 
Canadiaii  Paofio  Railway  Company,  olaiming 
images  for  injnriea  to  hie  property  through  fire 

BiiWMd  ^  C.  E.  lUuiaa,  Xiq.,  BuiW«.4*i«w. 


eanaed  by  apsrks  from  a  paaaine  engijie  <m  their 
line.    The  company  reaiated  the  claim  on  the 

E>mid  that  their  locomotive  waa  of  the  beat  ^npe 
own  and  provided  with  the  beat  »^Uances  for 
preventing  the  escape  of  fire,  and  their  ampZoyea 
were  not  guilty  of  negligence. 

The  queation  for  deciaion  was  whether,  in  these 
olrcumBtancee,  the  company  were  liable. 

The  reapondent  contended  that  under  the  civil 
law  of  the  Province  <^  Qnebec  the  company  were 
responsible  for  the  damage.  The  company,  on 
the  other  hand,  aaaerted  th&t  the  law  r^nlating 
the  matter  waa  that  of  the  Dominion  Parliament 
under  the  true  conatruotion  of  which  th^  were 
not  liable. 

Blake,  K.C.  (of  the  Canadian  Bar)  appeared 
for  tiie  appellants,  and  ai:^;ned  that  under  the  true 
oonatruotton  of  the  law  of  t^e  Parliament  of 
Canada  they  were  not  liaUe.  Under  tiie  Vnaidi 
law,  whtoh  xonuOTly  preruled  in  the  Frorinoe  ol 
Quebec,  a  railway  oompanj  ia  always  held  liable 
wou^h  they  may  have  taken  all  possible  pre- 
cautiona,  but  that  rule  oi  law  has  been  abrogated 
by  tluB  legislation  of  the  Dominion  Fartiiiment* 
which  muet  receive  the  same  ocmatruotion  in 
every  province  irrespectiTe  of  the  pre-existuig 
law.  The  Canadian  law  on  this  master  is  now 
aaumilated  to  the  law  of  England.   He  cited 

Bouryoin  v.  La  Oompagnie  dn  Chemin  de  Fn*  de 

MontnaU  M  L.  T.  Sep.  414 ;  5  App.  Caa.  S81 ; 
Canadian  Padfie  SaOuan  Company  v.  Notre  Dame 

d»  BonMevun,  80  L.  T.  Bap.  4M;  a^S)  A.  C. 

867; 

Port  Glatgow  SadeloA  ODmpody  T.  Csladenian 
AiiUoay  Company,  20  B.  35  H.  L ;  SO  So. 
L.  Bap.  587. 

(Twin,  E.C.  (of  the  Oanadian  Bar),  for  the 
Teap<mdent»  contended  that  under  the  law  of 
Quebec  the  a|^>ellauts  were  Uable  apart  from 
negligence  (see  arts.  356, 1053,  and  1054  of  the 
Civil  (}ode),  and  the  fact  that  they  ^we  autiiorised 
by  statute  to  uae  the  locomotive  makes  no  differ- 
ence. The  provincial  law  is  not  affected  by  the 
Bailway  Act:  (aeeaeot.  92  of  the  Act  of  1888). 
He  cited 

Bt.  CharlM  v.  Doutrs,  18  Low.  Csn.  Jniiit.  258 1 
OraxBford  t.  iVot«ttant    flotpitol  for  infona, 

Montreal  L.Bap.  7  Q.  B.  57  ; 
Fordyee  v.  Keamn,  15  Low.  Can.  Jorist.  80 ; 
Chandler  Electric  Company  v.  J^itUtfr,  31  Sap.  Ct 

Sep.  337; 

M^ropolitan  Atylwnt  Board  T.  Bill,  44  L.  T.  Bap. 

653  ;  6  App.  Cm.  193 ; 
Canadian  Pacific  Kaituay  Company  v.  Porta,  81 

L.  T.  Bep.  127  ;  (1899)  A.  C.  5SS ; 
Sammermith  Ba^tmy  Company  v.  Brand,  21 

L.  T.  Bep.  288  ;  L.  Bep.  4  H.  L.  171 ; 
Qrand,  Trvink  Ba«Iioay  Company  v.  Jf«y<**^  HootaMl 

L.  Bep.  1  Q.  B.  864 1 
Jodoin    V.    fiouih<Aiitam   Boflway  CempaNy, 

Mbntnal  L.  Bep.  1  Q.  B.  818; 
North  Bhore   Railway   Oostpony   v.  JfefTtlli^ 

Montreal  L.  Bep.  5  Q.  B.  12S;  aflbmsd  on  ^ipaal, 

17  Sop.  Ct.  Bep.  511  i 
Z^nord  T.  Canadian  Pac^^  Baitmiy  Company, 

15  Qoebeo  L.  Bep.  93  ; 
L«mMu«  T.  Qutbtc  and  Bt.  John  Railway  Oompaiiy, 

8  Qoebeo  Sop.  Ct  Bep.  192 ; 
Cjtuana  Iiuwranee  Company  v.  Panona,  45  L.  T. 

Bep.  721;  7App.Oaa.8e; 
CcioaialBuMing  Amodatienr.  AUomey-General, 

49  L.  T.  Bep.  788 ;  0  App.  Cm.  157. 

BZaXia,  E.C.  was  heard  in  reply.  _ 
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At  the  coDolasion  the  arguments  their  Lord- 
ships took  time  to  contider  their  jadgment. 


Dec  18.  - 


Their  LonUhipe*  jadgment  wm 


The  LoBD  Chancklxob  (Holsbary). — This  is 
an  appeal  hy  the  Canadian  Pacific  Railway  Com- 
rany  against  a  jadgment  of  tbe  Court  of  King's 
Bench  for  Lower  Canada,  aflBrminfir  a  jadgment 
of  the  Superior  Court  of  Qaebeo  whereby  that 
company  were  held  to  be  liable  to  damages  to  the 
ext^t  of  300  dollars  for  injuries  to  the  plaintiff's 
properly  alleged  to  be  caused,  and  now  admitted 
to  hare  been  caused,  by  sparks  escaping  from  one 
of  their  locomotive  engines  while  emplojed  in 
the  ordinarr  use  of  its  railway.  Some  questions 
were  raised  in  tbe  courts  below,  and  to  some 
extent  referred  to  here,  whether  the  judgment 
could  be  supported  u^Km  the  ground  of  the  appel- 
lants haring  been  gnilty  of  negligence  in  their 
management  of  the  engine  or  ita  applianoM  bnng 
defective.  No  snoh  qnestion  is  now  before  their 
LorddiipB.  By  vraaaement  that  qoeation  luw 
been  wimdrawn,  and  tnrir  Lordshipe  are  not  to 
be  taken  as  giring  any  opinion  wheuier  there  was 
any  oTidence  of  negligence,  or,  if  there  was,  bow 
that  issue  ougbb  to  m  determined.  The  serious 
aiui  important  question  sought  to  be  raised  in 
this  appeal  is  whether  the  railway  company, 
authoneed  b^  statate  to  carry  on  their  railway 
undertaking  m  tbe  place  and  by  the  means  that 
tiiej  do  carry  it  on,  are  responsible  in  damages  for 
injury  not  caused  by  negligence,  bat  by  the 
ordinarr  and  normal  use  of  their  railway.  Both 
courts  below  have  held  that  in  the  Province  of 
Qaebeo  the  railway  company  it  so  responsible,  and 
the  question  is  whether  that  is  tiie  law.  The  area- 
ment  appears  to  be  foanded  on  the  suggestion  that 
Qaebeo  has  a  civil  law  of  its  own,  andthat  in  th^t 
prorince  all  oorpwationa,  like  all  other  persons, 
are  responsible  roroaasing  damage  to  their  neigh- 
bonra  by  a  fault— that  is  to  say,  any  actionable 
wrong,  whether  impmdence  or  want  of  sldll— and 
uiotMr  arUole  of  the  code  provides  that  oivil 
oorporations,  oonstitnting  by  the  faot  of  their 
inoQiporation  ideal  ot  artiftoial  persons,  are  as 
•oehgoverBed  by  the  laws  afEeotug  in^vidaals, 
saving  the  privileges  which  they  enjoy  and  the 
disabHities  to  v/hioh  they  are  subjected.  If  the 
immunity  claimed  for  the  appellants  were  simply 
diumed  upon  the  ground  that  they  were  a  corpo- 
ration, without  reference  to  what  they  are  autW 
rised  to  do  in  that  capacity,  the  argument  would 
be  well  founded,  bat  the  fallacy  of  the  suggestion 
lies  in  supposing  that  that  immunity  is  daimed 
because  they  are  a  corporation.  If  it  were  so, 
there  wonld  be  no  difference  between  the  law 
of  Enfrland  and  the  law  as  so  exponnded  in 
the  Provisoe  ct  Quebec,  hot  the  ground  upon 
whioh.  the  immnnity  of  a  railway  company 
for  injovy  caused  by  the  normal  use  of 
their  line  is  based  is  that  the  Legislature,  which 
is  supreme,  has  authorised  the  paracnlar  thing  so 
done  in  the  place  and  by  the  means  contemplated 
by  the  Lf^iuatore,  and  that  cannot  constitute  an 
aottonaUba  wrong  in  England  anr  more  that  it 
can  constitute  a  fault  b^  the  Queoeo  Code.  The 
principle  has  been  lucidly  expounded  b^  Lord 
Ha^erley  in  the  case  of  Qeddtt  t.  PropnetorB  of 
Bonn  Settnoir  (3  App.  Caa.  430)  thus :  "  If  a 
oompany,  in  the  posititm  of  the  defendants  there 
iCradmtU  r.  CorporaKon  itf  Tke^ord,  L.  Bep. 


4  C.  F.  629],  has  done  nothing  but  that  whioh  the 
Act  aathorised— nay,  nay  in  a  smse  be  ssid  to 
have  directed— «nd  if  the  damage  wUcb,  arises 
therefrom  is  not  owing  to  any  negUgomos  on  tiw 
part  of  the  ooinpany  ia  the  nude  m  ezeealang  or 
oarryittg  into  elbct  the  powers  given  by  the  Act, 
then  the  person  who  is  injarionafy  affected  by  that 
which  has  been  done  must  ^ther  find  in  the  Act 
of  Parliament  something  which  gives  him  com- 
pensation, or  he  most  he  content  to  be  deprived 
of  that  compensation,  because  there  has  been 
nothing  done  whioh  is  inconuatwt  with  the  powers 
conferred  by  the  Act,  and  with  the  proper  execu- 
tion ot  those  powers.  Hy  Lords,  I  say  the 
proper  mode  of  executing  those  powers,  because 
lb  appears  to  me  that  it  is  yerjr  neatiy  and 
appositely  pnt  by  FitzCSerald.  B.  in  giving  his 
jadgment  in  the  Court  of  Exchequer  Chamber, 
m  this  form.  PitzGerald,  B.  says :  '  The  sub- 
stantial  question  raised  on  the  pleadings  in  tiie 
first  and  seoond  connts  of  the  dewuation  appears 
to  me  to  be  whether  these  aots  oi  the  dafniduUs 
were  done  in,  a  dne  exendse  ot  thdr  snthori^, 
nnder  the  local  ai^  perscmal  statute  wluoh  has 
been  mentioned,  without  negligence.* "  And  Lord 
Cwms  in  the  case  of-  SammersmUh  SaUwojf 
Company  V.  Brand  (21  L.  T.  Bep.  238;  L.  Bep. 
4  H.  L.  171)  points  out  that  it  wonld  be  a  repng. 
nant  and  absurd  piece  of  legislation  to  authorise 
by  statute  a  company  to  do  a  thing  and  at  the 
same  time  leave  it  to  be  restrained  by  injnnodon 
from  doing  the  very  thing  whioh  the  Legisl&tare 
has  expressly  permitted  to  be  done.  Lora  Cairns 
said:  "Itappearstomethattheeffeotof  tLeleinsia- 
tion  on  this  subject  is  to  take  away  any  right  of 
action  on  the  part  of  the  landowner  agunsfc  the 
railway  company  for  damage  that  the  landowner 
has  sustained.  It  must  be  taken,  I  think,  from 
the  statements  in  this  case  that  the  railway  conld 
not  be  nwd  for  tbe  porpose  for  whioh  it  was 
intended  without  Tibn&tion.  It  is  clear  to  doaum- 
stration  that  the  intenticm  of  Parliament  was 
that  the  railway  shonld  be  used.  If,  therefora,  it 
oould  noc  be  used  without  vibration,  and  if  Titnra- 
tion  necessarily  caused  damage  to  the  adjaoe&t 
landowner,  and  if  it  was  intended  to  preserve  to 
the  adjacent  landowner  his  right  of  aotimi,  the 
consequences  would  be  that  action  after  aot»on 
would  be  maintainable  gainst  the  railway 
company  for  the  damage  which  the  landowner 
sustained;  and  after  some  actions  had  been 
brought,  and  had  succeeded, the  Courtof  Cbaaoery 
would  interfere  by  injunotion,  and  would  proTent 
the  railway  being  worked — which,  of  oouree,  is  a 
reduetio  ad  ab$urdnm,  and  would  defeat  the  inten- 
tion of  the  Legislature.  I  have,  therefore,  no 
hesitation  in  arriving  at  the  ocmolnuon  that  no 
action  woold  be  maiiuainable  wainst  tiie  railway 
company.*'  This  permiisim  ci  coarse  does  not 
aathraise  the  thing  to  be  d«me  negligently  or  even 
nnneoessarily  to  cause  damage  to  others.  Mocfa. 
was  atgued  by  the  learned  counsel  for  the  reapcm- 
dent  as  to  the  peculiar  jurisprudence  of  Qaebeo, 
but  in  truth  tiiere  is  no  such  difference  between 
the  law  of  Eogland  and  the  law  of  Quebeo  in  this 
respect  as  he  seemed  to  suppose.  The  law  of 
England  equally  with  the  law  of  the  prorince  in 
question  affirms  the  maxim  8ie  ufsrs  tuo  ut 
alienum  non  ladcu,  bat  the  xnevioua  state  ot  the 
law,  whether  in  Quebec  or  Prance  or  England, 
cannot  render  inoperative  the  positive  enaatmeat 
of  a  statute  and  the  wfade  MMtonu  upon 
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iriiit  «M  the  oommon  law  of  eitber  oonntrj,  but 
what  is  the  tree  ooiutniotion  of  pltin  words  aatho- 
riBBff  the  cttnng  of  th»  rerj  ihmg  oompliuned  of. 
The  Leeulatare  is  sapreme,  and  if  it  luia  enacted 
that  a  uiing  ia  lawf  al,  moh  a  thing  cannot  be  a 
{ult  or  an  actionable  wrong.  The  thing  to  be 
done  is  a  prinlese  as  well  as  a  right  and  dntj, 
and  it  aeeois  to  their  Lordshi[M  to  oome  wibhm 
tiieaxprau  language  of  the  code  (art.  356).  But 
it  it  nid  that  the  Dominion  Bailwaj  Act  itself 
fTpiewly  maintaina  the  liability  of  railway  com- 

E'm  ouder  proTincial  law  for  damagee  oaoaed 
thair  opantion,  and  sect.  92  ia  niamd  to. 
I  may  oe  dispoaed  of  in  a  seidence^  That 
notion  Tefers  to  oompensation  under  the  Act  and 
■ot  to  dunagei  in  an  actiui  at  all,  which  ia  what 
Oeqaartlcm  is  here.  Sect  288  ia  more  planaibly 
tr^Ded  to  haTe  maintained  the  liability  of  the 
omi^y  notwithstanding  the  statutory  per- 
BUMunt  to  nae  the  railway ;  bat,  if  one  looks  at 
the  heeding  nnder  which  tiiat  section  is  placed 
and  the  great  Tariety  of  prorisions  wfaiob  give 
ui^  materials  for  the  operation  of  that  section, 
it  would  be  strMning  the  words  nndoly  to  give  it 
a  oonstraoticMi  which  would  make  it  repugnant 
and  authorise  in  one  part  of  Uie  statute  what  it 
made  an  actionable  wrong  in  another.  It  wonld 
ndwe  the  legislation  to  an  absurdity,  and  their 
Lordahipa  are  of  opinion  tiiat  it  oannot  be  so  oon- 
stned.  Mr.  Blan  for  the  mpeUants  having 
nivad  their  right  to  reoorer  damages  or  ooats 
unrded  in  Canada  to  the  fesponden^  their  Lord- 
■hips  will  hnmblj  adriee  Hw  Majesty  that  the 
judgment  of  the  King's  Beooh  affirming  the 
ID^iiiient  of  the  Superior  Gonrt  ought  to  be 
Tenraed  except  as  to  costs.  In  the  azeroise  of 
ibe  discretion  expressly  reserved  to  their  Lord- 
ebqw  by  the  Order  in  Oonncil  granting  leave  to 
appeal,  their  Lordahipa  direct  the  appellants  to 
fj  tiie  respondent's  ooats  of  this  appeal 

Solioitm*  for  the  appellants,  B.  V.  Blake. 
ScJioitOTB  for  the  le^ndent,  Fox  and  PncM. 


COURT  OF  APPEAL. 

Jan.  15. 16,  and  28. 
<BttEn»  'WiLUAxs,  STiRuifo.  and  Ooana- 
Hasdt.  L.JJ.) 
OxpiB  V.  DUTOV.  (a) 

APPEAL  PBOK  THK  CHJJTOnT  DITZBIOIT. 
Witt^Com»truetiom^{fi  to  A.  and  B.  and  the 
eUUmi  of  C^Oift  dintitihlt  into  tkirdt—No 

fiy  fttf  wtU,  daUA  the  m  /am  1870,  a  UeitUor 
heqmwUksd  \U  Fstufeiary  jMrsonoZ  fiaU  to 
tnufeuapoM  frusf/orsole  and  eonvenion  and 
«pon  certain  truai»  /or  ihe  b»n^t  of  his  daughter 
for  We,  and  for  her  iaeue  {aU  of  whieh  trutte 
/oiled),  and  the  teiU  then  continued  aafaUowe  : 
"And  in  eaee  there  AaU  be  no  ekOd  of  my  taid 
daughter  who  being  male  eihaU  attain  the  age  of 
^eenty-one  yeart,  or  being  female  cftoQ  attain 
ttof  aga  ormarn/,  then  I  direct  and  dedare  that 

M  BipacM  ky    >.  BoaAioaiar,  teq , BHrUttMt*I«w. 
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my  eaid  trutteee  or  inttiee  thaU  stand  poeeeaeed 
of  the  taid  reeiduary  trust  fund  in  trust  for 
the  said  Qeorge  Barker,  hie  sister,  Mary  Barker, 
and  the  ehUdren  now  living  of  ike  saia  Bi^ard 
Hollingt  who  being  male  shau  live  to  attain  the 
a^e  of  twenty-one  years,  or  being  female  shall 
hve  to  attain  that  age  or  marry,  and  if  more 
than  one  in  equal  shares,  the  share  or  shares  of 
any  df  tAem  being  female  io  be  for  her  or  fheur 
sole  and  separate  use." 

The  testator  died  on  the  2eth  June  1870. 

There  were  four  e^tZdren  of  Biehard  SoUings 
lieimg  at  the  date  of  the  death  of  the  testatoTt  aiU 
cfwhem  aUamed  the  age  of  iwaUy-one  years. 

FarweU,  J.  viae  of  opinion  (ktd  the  g^  woe  a  eloM 
^ifi  wUhin  the  meaning  of  itomer,  L.J.  tn  Me 
judgment  of  the  Court  of  Appeal  in  fieHoss; 
Kingsbury  v.  Walter  (81  L.  T,  Bep.  139; 
(1899)  2  Ch.  314),  and  aoeordingly  his  Lordship 
decided  that  the  words  "  who  being  male  .  .  , 
separate  use  "  referred  as  much  to  Qeorge  and 
Mwy  Barker  as  to  the  children  of  Btehard 
SoUtngs.  The  learned  judge  Vierefore  made  a 
detAaration  that  the  invsttments  representing 
the  renduory  trust  fund  were  dixneiiAe  inUt 
equal  aiasthe  oetween  Qeorge  and  Mary  Barker 
and  the  ehUdren  of  Biehard  HoUinge. 

On  appeal  : 

jBeI(r(aias6ntiente  Stirling,  L  J.),  that  the  intention 
of  tiie  testator  woe  (hat  the  inveetmente  renre- 
tenting  the  residuary  trust  fund  should  be 
divided  into  efued  thirds  (one  of  eueh  ijufde 
being  again  divisible  into  fourths)  between 
George  Barker,  Mary  Barker,  and  the  ehUdnn 
of  Btehard  HoUings;  f&af  those  persons  tUd  not 
constitute  a  class,  they  not  being  united  or  oon* 
neefed  by  any  common  tie ;  and  thai  tke 
was  therefore  not  a  eleus  gift. 

The  reasoning  of  Lord   trestbury  in  Davis  v. 

'  Bennett  (4  De  0.  F.  <fr  J.  327)  applied. 

Blaoklerv.  Webb  [2  P.  Wm:  3S3j  eoneidered. 

Decision  of  FarweU,  J.  reversed. 

Geosgs  Capbs  1^  his  will,  dated  the  7th  Jona 
1870,  after  appointinit  trnatees  and  executors 
thereof,  and  after  bequeathing  certain  epecU&o 
and  pecuniary  legacies  and  devisiiw  hU  real 
estate  as  therein  mentioned,  gave  and  bequeathed 
all  his  personal  estate  and  effects  not  therein- 
before specifically  bequeathed  unto  the  trastees, 
upon  trust  for  side  and  converstou,  and  to  pay 
hu  funeral  and  teatamentaiy  expenses,  debt«,  and 
legacies,  and  to  invest  the  residue,  and  to  stand 
poaseesed  of  the  reaiduaty  trust  moneys,  and  of 
the  Btocke,  funds,  sharee,  or  securities,  wherein 
the  same  should  for  the  lime  being  be  invested 
(thereinafter  referred  to  as  "  the  aaid  residuary 
trust  fond")  apon  trust  to  pay  the  inoome 
thereof  to  his  (uoghter  Georgina  Gapes  during 
her  life  for  her  siua  and  separate  u.  e,  without 
power  of  antaotpation  as  therein  mentioned,  aiUl 
after  the  decease  of  his  daughter,  upon  certain 
truats  in  favoor  of  the  children  and  leaue  of  his 
daughter ;  and  the  will  then  ccmtinned  as  fc^ws : 
And  ia  oase  thus  shall  hs  no  eldU  of  nqr  said 
daagfatn  who  beinfr  male  eball  attain  the  age  of 
%wenty.oam  jeexs,  or  beiof  feoule  thaU  attain  that  a^e 
or  many,  then  I  direot  and  deolars  that  mj  said  tmiteea 
or  tenatee  shall  siaod  poHeaied  at  the  aaid  teaidaaiy 
tmat  fond  in  trtut  for  the  said  Gaoq^a  Barker,  hU 
■later  Haiy  Baiter,  and  the  ohitdrea  now  Uving  <d  the 
aaid  Blahaid  HoUlOffa  who  befav  aula  shall  live  to 
attain  the  m*  df  tmtyone  t^kb,  or  beisf  tesuie  shall 
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live  to  Attain  that  i^te  or  nuuriTt  ud  if  more  tli»n  ooe 
in  •qnal  ibanw,  the  than  or  ■hue*  of  imj  of  them 
bebg  <eo»l*  to  be  for  her  or  their  eob  and  Mpaxate 
nee. 

The  testator  ^ed  on  the  26th  Jane  1870. 

Diffionlties  having  arisen  in  the  administration 
of  the  estate  of  the  teetator,  this  oaose  was  oom- 
Dienoed  in  March  1873  by  Georgina  Capes  agunat 
the  trusteea  of  the  will,  asking  that^the  estate 
might  be  admiuisteied  and  the  tnuta  of  the  will 
earned  into  axecotioa  nndw  the  direaticm  oC  tibe 
court. 

Bj  the  deoree  dated  tiw  23rd  Jane  1878  the 
vmal  BoooimtB  and  inqinrieB  were  dlneted  to  be 
taken  and  made ;  and  by  an  order  dated  the  20th 
Haioh  1877  a  farther  inqnixy  was  directed  as  to 
who  were  tiie  children  of  ^ohard  Hollbiga  named 
in  the  will  liriag  at  ttie  date  (tf  the  testator's 
death. 

By  the  chief  clerk's  oertifioate,  dated  the  23rd 
Jane  1879,  it  was  certified  in  answer  to  the  farther 
itu|air7  that  the  children  of  Richard  HoUings 
linng  on  the  26th  June  1870  were  Mary  EUzabeui, 
the  infe  of  Edward  Hen^  Foster ;  Grace  Otway 
HoUings;  Axaj,  the  ime  of  Frands  William 
Byrne ;  and  Walter  Woraley  Hollinga. 

On  tlie  23rd  Oct.  1900  Oeorsina  Gapes  died 
without  ever  having  been  married. 

On  the  5th  Feb.  1901  an  order  was  made  that 
thenroceedings  in  this  canae  ahonld  be  carried  on 
by  Hary  Barker. 

Boabte  having  occarred  as  to  the  true  con- 
stmction  of  the  clause  in  the  will  relating  to  the 
residoary  trust  fond,  a  petition  was  presented 
by  Ifaty  Barker  aaUng  for  a  declaration  that 
QpMi  the  trne  oonstroctim  of  the  will  the  invest- 
ments represeDting  the  residuary  trnat  fond 
ought  to  oe  distributed  in  the  following  shares 
and  to  the  foUowine  persons :  Four  eqaaftwelfth 
parts  to  Qeoi^  Barker,  another  four  equ^  twelfth 
parts  to  Mary  Barker,  and  the  remaining  four 
eqaal  twelfth  parts  to  the  four  children  of  ^chard 
H(dlings  or  their  reprasentatiTes. 

On  the  23rd  Feb.  1901  the  petition  came  on  to 
be  heard  before  Farwell,  J.,  when  the  followii^ 
judgment  was  deUvered : — 

Fabwibll,  J.—  Notwithstanding  Mr.  Carson's 
very  ingenious  argnment  I  am  unable  to  accede 
to  it.  In  my  opinion  this  is  a  class  gift  within  the 
meaning  ot  Bomer,  L.J.  in  the  judgment  of  the 
Court  of  Appeal  ia  Be  Mobs  ;  Kingsbury  v.  Walter 
{81  L.  T.  Kep.  139 ;  (1899)  2  Ch.  314J.  and  the 
oonclasioQ  I  oome  to  is,  that  the  words  "  who  being 
male"  and  ao  on,  down  to  the  end  of  the 
sentence,  refer  as  much  to  George  and  Mary 
Barker  as  to  the  children  of  BIoluiTd  HoUings. 
There  is  no  evidence  to  show  whether  George 
Barker  was  or  was  not  an  infant  at  the  time  of  the 
testator's  wiU,  and  stiU  less  to  show  whether  the 
testator  knew  what  his  age  was  or  as  to  what  the 
age  ai  Haiy  Barker  was.  The  latter  words, "  the 
share  or  shares  of  any  of  them  heang  female  to 
be  for  her  or  Ouar  sue  and  seiMmte  nse,"  mvst 
in  my  opini<ni  extend  to  Uary  Barker.  It  would 
be  a  most  extraordinary  oonBtraetion  to  spUt  ap 
the  words  "who  b^g  male"  and  so  on,  and 
"  being  female "  into  two  different  divisions  so 
as  to  make  **  who  being  male  "  and  so  on,  apply 
only  to  the  chUdren  of  Richard  HoUings.  Ia 
my  opinion  it  is  aU  one  ^t  and  all  one  class 
gift,  the  olasa  being  sooa  d  George  and  Haiy 
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Barker  and  the  ohUdren  of  Bichard  HoUings  "  a» 
hemg  male  shaU  live  to  attain  the  age  of  twenty- 
one  years,  or  being  female  shaU  Uve  to  attain  that- 
age  or  marry,  and  if  more  than  one  in  equal 
a&fes,  the  sl^re  or  shares  of  any  of  them  b^|C 
female  to  be  for  her  or  their  sole  and  separata- 
use."  That  makes  it  consistent  and  sensible,  and 
seema  to  me  to  be  the  fur  oonstmotion  of  th» 
wilL  There  wiU  be  a  declaraUm  thereforft  tliat- 
the  fund  is  divisible  into  ^xtiis. 

From  that  decision  the  peUtionernow  appealed. 

Carton,  K.C.  and  Oreenland  for  the  appellant. 

P.  Ogden  Lawrence,  E.G.  and  Briuton  for  tli» 
respondents  t^e  mortgagees  of  one  of  the  ehUdren 
of  Richard  HoUings. — Assumingthat  George  and 
Mary  Barker  and  Uie  chUdrrai  of  Richard  Hollin^ 
do  not  all  form  a  class  (as  we  submit  they  do)  theia 
the  ordinaty  rule  applies.  A  pit  to  A.  and. 
chUdren  of  B.  is  to  all  j)«r  eapita  : 
BladcUr  v.  W«bb,  2  P.  Wms.  888 1 
Be  AlUn ,-  Wilton  v.  Atttr,  44L.T.  Bsp.  S40. 

They  referred  also  to 

Be  MoBM  f  KingabuTif  T.  IToltir,  81  L.  T.  Bsp.  189  » 

11898)  8  Ch.  814. 

BiUehert  K.O.  and  J.  Q.  Wood,  for  the  reroon- 
dents  the  children  of  Richard  HoUings  or  nmr- 
representatives,  referred  to 

Dowding  v.  Smith,  3  Beav.  541 ; 
Br»»  V.  Horton,  4  Beav.  239. 
[STiBLiHa,  L.J.  referred  to  Davis  v.  Bennett, 
4De  G.  F.  &J.  327.] 

Johmton  Edwards  for  the  trustees  of  the  wiU^ 
viz.,  GJeorge  Barker  and  another. 

Careon,  E.G.  in  reply. — [Willtaxs,  L.J.— 
There  is,  we  think,  no  olaM  gift,  so  do  not' 
trouble  about  that  point.]  Then  the  prima  /acta 
rale  as  to  a  gift  per  ea^Ua  oomes  in  to  be  dealt- 
with.  The  same  rule  appUee  whether  there  has  to 
be  one  subdivision  or  two  subdivisions. 

Cw.  adv.  vmI<. 

Jan.  28.— The  Ibllowing  writtan  judgment* 
were  delivered: — 

WiLUAKS,  L.J.— In  my  opinion  t^is  appeal 
should  succeed.  I  think  that  the  intention  of:  tlifr 
testator  is  that  the  residuary  trust  fund  be  divided 
into  thirds  between  George  Barker,  his  sister  Mary 
Barker,  and  the  childrrai  of  Richard  Hollii^n. 
The  words  of  the  trust  run  thus  :  [His  Lordship' 
read  the  material  clause  of  the  wUl,  and  oon. 
tinued :]  It  is  s^d  that  George  Barker,  Mary 
Barker,  and  the  obUdren  of  Richard  Hollinga 
constitute  a  class  and  that  the  ^ft  is  a  class  Kirb. 
I  cannot  agree.  I  apply  the  pnnfaple  as  deuted 
by  Lord  Maonaghten.  I  cannot  mid  that  these 
persona  are  united  or  connected  by  any  common 
tie,  or  that  the  teatator  waa  looking  to  the  body  aa 
a  whole  rather  thao  to  the  memberB  constituting 
the  body  as  individuals,  or  that  he  intended  that 
if  one  or  more  cA  that  body  died  in  his  lifietinie- 
iAne  surrivDrB  should  take  the  (rift  between  thenu 
Now,  taking  it  that  there  ia  nera  no  sitb  to  a^ 
olasa  <rf  which  G«orge  Barto',  Ifory  Barker,  and 
the  chUdren  of  HoUii^  are  membera,  let  ua  see 
whether  the  teatator  intended  that  the  trnat  fimd 
ahould  be  divided  into  "  aixtha  '*  or  that  it  should 
be  divided  into  "  thirda,"  and  that  the  ohUdrak^s 
third  ahould  be  aabdlvided  amongst  them  iaier  as. 
No  doubt  where  there  is  a  gift  to  A.  and  the 
ohUdren  of  B.,  A.  takes  only  a  share  equal  to  that 
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<d  floe  of  ibe  ohildzen  d  B.,  just  aa  if  the 
children  B.  had  been  named  br  their  respeo- 
tire  namee  iBlaekkr  t.  Webb,  2  P.  Wms.  S8S), 
*a.i  if  there  ia  nothing  more  in  the  will  this 
primd  facie  constrootion  will  preraiL  But  the 
aatfaoritiee  ahow  ooncliuiTely  that  this  printd 
/am  coiu traction  may  be  overridden  by  matters 
in  the  context  Now,  before  dealing  with  the 
'qoestion  whether  the  primd  facie  conatmction  is 
ia  this  will  overridden  by  the  context,  it  is  desir- 
able to  dedde  iriietber  or  not  the  clause  beginning 
with  word  "  who  "  applies  to  C^rge  Barker, 
KuT  "Baxker,  and  the  children,  or  only  to  the 
«hildren.  I  am  of  ofonum  that  it  appliee  only  to 
tiiechildren ;  that  is,  to  my  mind,  the  plain  gram- 
matical oonstxnction.  The  grammatiiuil  coustmo- 
tioa  may  be  disr^;;arded  in  cases  where  the  mani- 
fest  intention  of  the  will  reqnires  it— bail  find  no 
«ieh  manifest  intention  in  this  clanse.  On  the 
contrary  I  find  expressions  wholly  inapplicable  to 
the  Barkers,  each  as  "  now  living,"  "  it  more  than 
cne."  And  the  provision  for  taking  in  equal 
'iliaies  is  wholly  nnnecessary  if  every  one  talung 
the  gift  ia  uie  form  of  the  clause  to  toke  an 
eqn^  share,  or  if  the  words  create  a  joint  tenancy, 
whereas  it  one  treats  the  words  as  directing  a 
subdivision,  amongst  the  children  of  Hollings 
tits  wmds  as  to  eqoal  shares  serve  a  useful  pur- 
ftm,  and,  indeed,  were  absolutely  neoessaiy  if  it 
WIS  deaired  to  make  it  clear  that  the  children  of 
Adlings  wero  to  take  equally  inter  u.  Bnfc  there 
WIS  no  such  neoessiiry  if  Geoi^ge  Barlnr,  Mary 
Barker,  and  the  indlTidual  children  of  Hollings 
wen  all  to  take  equally.  I  think  t^t  the  provi- 
oon  for  equal  shares  in  this  clanse  brings  the  case 
vithin  the  reasoning  of  Lord  Westbu'y  in  Davie 
T.  Bautett  (4  De  G.  F.  &  J.  327).  and  as  plainly 
eoDstttntee  a  direction  for  a  subdivision  as  the 
vords  "of  such  respective  issue"  did  in  that 
«ue.  And  I  think  that  the  word  "them** 
just  as  the  words  "more  than  one,"  and  the 
nUtive  "who"  all  relate  to  the  children  only. 
I  have  only  to  add  that  the  case  of  Breit 
T.  HorUm  (4  Beav.  239)  seems  to  me  to  be  a 
oue  in  which  Loi-d  Langdale  rejected  the  per 
o^ita  otmstonotion  and  inferred  an  intenbon 
tD  divide  axid  mbdivide  on  grounds  no  atnniger 
thin  thoee  diaolMed  by  tlw  context  and  futs 
at  the  prssent  case.  The  ooets  of  all  parties 
the  appeal  will  come  out  of  the  entire 
residue. 

SmxJira,  JjJ. — ^In  1^  case  I  find  myself 
vnaUe  to  dis^ree  with  the  conclusion  arrived  at 
lij  Fuirell,  J.  I  find  myself  diffaring,  iheref otc, 
from  my  brethren.  Bat  it  is  satdKactor^  that 
this  difference  does  not  turn  on  any  question  of 
^iuuple,  but  simply  on  the  effect  to  be  given  to 
«ie  very  peculiar  language  which  is  found  in  the 
vill  wmch  we  have  to  construe.  I  think,  in  the 
firit  plaite,  that  George  Barker,  Uary  Barker, 
*nd  the  children  of  Biooard  Hollings,  do  not  form 
a  class.  Secondly.  I  think  that  it  ia  the  better 
view  that  tiie  clanse  b^pnning  with  the  words 
"  who  being  male  "  and  ending  with  the  words 
"amrate  use"  refers  only  to  the  children  of 
^uud  HoItingB.  This  is,  in  my  opinion,  (he 
strict  grammatuial  eonstamctioa  of  the  oianee ; 
and  tiiotif^  there  may  be  a  vood  deal  to  be  sud 
>&  w^yort  of  a  dilEarent  view  I  do  not  think  that 
*hfire  IS  anj  such  iiuonmstenoy  or  r^ugnancy  to 
tiw  intcutiona  of  the  testator,  aa  gathered  horn. 
tke  net  oC  tiie  iaatammflnt  aa  irould  justify  a 


[Ox.  ov  Afp. 


departure  fitMn  the  primary  meaning  of  the  words. 
Thirdly,  according  to  tlw  rule  established  by 
Blaekler  v.  Webb  (2  P.  Wms.  383)  and  constantly 
followed  ever  since  (see  Lady  Lincoln  v.  Pelham 
10  Yes.  175  ;  and  Heron  v.  Stokee,  2  Dr.  &  War., 
112)  under  a  sift  to  George  Barker,  Mary  Barker, 
and  the  children  of  Richard  Hollings,  George. 
Uary.  and  the  children  would,  in  the  absence  of  a 
sufficient  indication  of  contrary  intention,  take 
per  capita.  It  is  ssid,  however,  that  the  words 
"if  more  than  one  in  equal  shares," do  ^ve  audi 
an  in^oation.  It  is  contended  that  th^  ahow  the 
intention  of  the  teatator  to  be  that  his  leaidnary 
estate  should  first  be  divided  between  Qaotge, 
Mary,  and  the  children,  and  then  that  the  share 
of  the  children  should  be  subdivided  between 
them  in  equal  shares.  If  tiie  testator  has  directed 
such  a  double  ^vision,  then  I  think  ttiat  the 
operation  of  tue  rule  is  excluded;  but  I  fail  to 
see  that  the  testator  has  given  such  a  direction. 
All  that  he  appears  to  me  to  have  said  is  this, 
that  in  dealing  with  t^e  residuary  estate  the 
trustees  are  to  give  to  the  children  of  Richard 
Hollings  equal  shares  infer  « ;  he  has  not  said 
expressly  whether  more  children  are  also  to 
receive  equal  shares  as  between  themselves  and 
George  and  Mary  Barker,  but  he  has  said 
nothizie  inconsistent  with  that  being  his  mean- 
ing. &i  that  state  of  things  it  would  seem  to  me 
that  the  rale  in  BlaekUr  v.  Webb  {libi  $up.)  onght 
to  be  applied,  and  as  I  read  the  judgment  of  Ijord 
Westbury  in  Davie  t.  Bennett  (4  De  O.  F.  & 
J.  327)  he  formed  a  similar  opinion.  There  the 
fund  was  directed  to  "  be  equally  divided  between 
my  sisters  Jane  and  Mary,  and  the  lawful  issue  of 
my  deceased  aistere  Elizabeth  and  Anne  in  equal 
sharbB  if  more  than  one  of  such  respective  lawful 
iwne.'*  Lord  Romilly,  then  Master  of  the  Rolls, 
held  that  the  fund  ought  to  be  divided  per  capita, 
and  Lord  Westbury  said  "  that  construction 
would  have  been  correct  if  the  beqnest  had  ended 
with  the  words  *if  more  than  one*";  and 
although  he  came  to  a  different  conclusion  he  did 
so  by  reason  of  the  WMght  which  he  considered 
onght  to  be  attached  to  the  word  '*  respective." 
I  am  unable  to  find  any  expresnon  in  the 
preaenb  will  whioh  afbnrda  ground  for  ooming  to 
such  a  o(niclaBi<m. 

GozaxS'HAKDT,  L.J.— In  my  opimon  this 
appeal  mnat  sncoeed.  The  (^iean<»  arisee  npon 
the  will,  dated  the  7th  June  1870,  of  ICr.  George 
Gapes.  He  pive  his  residuaiy  pmvonal  estne 
to  trustees  npon  trust  for  sale  and  conversion 
and  upon  certain  trusts  for  the  benefit  of  his 
daughter  for  life  and  for  her  issue,  all  of  which 
have  now  faile^  and  the  will  then  proceeded  as 
follows :  "  And  in  case  there  shall  be  no  child  of 
my  B^d  daughter  who  being  male  shall  att^n  the 
age  of  twenty -one  years,  or  being  female  shall  attain 
that  age  or  marry,  then  I  direct  and  declare  that 
my  said  trustees  or  trustee  shall  stand  possessed 
of  the  said  residuary  trust  fund  in  trust  for  the 
said  George  Barker,  his  sister  Mary  Barker,  and 
the  children  now  living  of  the  said  Richard 
Hollings  who  being  male  shall  live  to  attain  the  age 
of  twenty-one  years,  or  b«ng  female  shall  Uve  to 
attain  that  age  or  many,  and  if  more  than  one,  in 
equal  abaras,  the  share  or  shares  of  any  of  than 
being  female  to  be  for  her  or  th^r  sole  and 
separate  use."  There  were  fonr  children  of 
Richard  Hollings  living  at  the  date  of  the  will,  all 
of  whom  attained  twenty-one,  and  Farw^  J. 
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held  tiiat  the  readnewaa  diTiiible  in  equal  eixtha. 
Kow>  in  mj  Ttew,  according  to  the  grammatical 
otmatraotion  of  the  olaase,  the  words  "  who  bmng 
male  "  down  to  "  mparate  nee  "  appl  j  solely  to  the 
immediate  antecedent— that  is  to  sar,  the  children 
now  liring  of  the  said  Richard  Rollings,  and  do 
not  apply  to  Geoi^  Barker  or  Mary  Barker.  In 
this  respect  I  differ  from  Farwell,  J.  This  heing 
BO,  it  seems  to  me  to  follow  that  Uie  gift  is  not  to 
these  six  persons  per  eaptfo,  hat  is  to  George  and 
Uar^  and  the  children  of  Bichurd  as  a  class.  The 
is  not  preceded  hy  the  word  equally.  There 
IB  no  direction,  express  or  implied,  that  George 
and  Mary  and  each  of  the  children  of  B^ohard  are 
to  take  in  eqoal  shares.  Bat  there  is  a  direction 
that  the  children  of  BtcSiard,  if  more  than  one, 
an  to  talce  tnfer  w  in  equal  shaim  I  recognise 
fully  that  a  nf t  to  A.  and  B.  and  the  oUldren  of 
0.  is  primAmeie  a  {pft  to  A.  and  B.  and  all  the 
children  of  0.,  either  as  joint  tenants  or  as  tenants 
in  common.  But  rery  slight  cironmstanoes  soffioe 
to  lead  ns  to  an  opposite  conolosion.  And,  in  my 
jndgmenty  the  part  of  the  olanse  which  I  have  nad 
IS  a  snffioient  indication  that  the  children  as  a 
whole  were  pnt  on  the  same  footing  as  George  and 
Mary,  though  what  they  took  as  a  whole  was,  if 
necessary,  to  be  snbdivided.  In  dealing  with  a 
will  of  this  nature  anthoritiee  are  of  litue  value, 
hnt  the  reasoningof  Lord  Westbory  in  Daoi*  t. 
Bennett  (4  De  G.T.  &  J.  327}  tends  to  support  the 
Tiew  which  I  take.  The  result  is  that  I  think 
the  residuary  estate  is  divisible  into  thirds,  and 
that  one  of  these  thirds  is  again  divisible  into 

Jj)|Ma2aUotMd. 

SoHidtora  for  the  appellant  and  for  the  respon- 
dents the  trustees.  Harruoit  and  PoweU,  agent* 
for  E.  and  K.  J.  Hough,  Carlisle. 

S<dioitorB  for  tha  otbnr  respondents,  Lawnne*, 
Grakavkt  and  Co. ;  A,F.aM  It.  W.  TwutUt.  . 


Monday,  Jan.  20. 

(Before  Ooujhb,  M .B.,  Roxkb  and 
Mathbw,  L.  JJ.) 

Oouirrr  Tbbatbu  and  Hotils  Lixitid  «. 
Khowlbs.  (a) 

APPX1.L    rSOX  TBS   kino's    BKNCH  BITI8I0IT. 

Practice  —  Sta/]iing    proceedings    in    aetion  — 
Arbitratioi^SummonM  for  direetione  idken  out 
hy  plaintiff— Leave  to  a^endant  to  administer 
interrogatoriee — "  Step  in  the  proeeedingt 
ArhUrtUum  Act  1889  (52  Jt  53  Vict,  c.  48),  «.  4. 

Under  the  $ummont  for  direcHone  taken  out  by 
the  plainiiffa  in  an  aetion  for  breach  <^  eon- 
tract,  an  order  toae  made  againtt  them  for  die- 
covery,  and  leave  was  given  to  Vie  defendant  to 
adminieter  inierrogiUoriee, 

Aflerwarde  the  d^endant  took  out  a  eummone 
under  tect.  4  of  the  Arhitr<Uion  Act  1889  osi^'n^r 
for  a  etay  of  proeeediuge  on  the  ground  of  an 
arbitration  clau$e  in  the  eontraet. 

Held,  that,  by  the  order  he  had  obtained  under  the 
eummone  J  or  direetiona,  the  defendant  had  taken 
a  "  ttep  in  (he  proceedinge  which  precluded 
him  from  obtaining  a  etay  under  $ect,  4. 

This  was  an  appeal  bj  the  defendant  trom  a 
refusal  by  Iiawxanoe,  J.  at  chambers  to  stay  the 

(«)  Bipomi  bj  E.  lUiHAT  Sarra,  Xaq.,  Butlitcr«l-Uw. 


action,  npon  an  application  by  the  deCandant^ 
under  sect.  4  of  the  Arbitration  Aot  1899. 

The  action  was  brought  to  recover  damage*' 
for  an  aliped  breach  of  contract  by  the  d^endsnt 
to  perform  at  a  music-hall  at  Plymouth. 

TheplaintilFB  took  out  a  summons  fordirectione 
as  ordered  by  Order  XXX.,  r.  1,  and  upon  tho 
hearing  of  the  summons  the  defendant  was 
r^resented  and  obtained  an  order  for  disooyery 
against  the  phuntiffs  and  leave  to  administer- 
interrogatories. 

An  order  was  also  made  npon  this  summons 
for  tlie  ddivery  of  pleadings,  and  npon  the  state- 
ment of  claim  being  delirerad  the  defendant  took 
out  a  summons  asung  that,  pursnant  to  sect.  4> 
of  the  Arbitration  Aot  1^,  all  further  proceed- 
ings in  the  aetion  might  be  stayed  on  the  ground 
that  hj  a  danse  in  the  contract,  for  breach  of 
which  the  action  was  brought*  die  matters  in 
difCerenoe  had  horn  a^freed  to  be  referred  to 
arlutntkm. 

The  Arbitration  Aot  1889  (52  &  53  Tiot  o.  40> 
provides. 

Saet  4.  If  aa7  psctj  to  a  SDhmlaaios,  or  any  psfaon. 
olalmiof  tbrooch  or  oodsr  Um,  oonmanoes  aoy  lacal. 
prooMdiaga  in  aaj  ooart  against  any  other  psrtr  to  th*. 
aabmiuioo,  or  anj  peraon  elaiming  thtovf h  or  ander 
him,  in  respMt  ot  any  Buttar  mgned  to  b«  rafsrr*^ 
any  party  to  aaob  legal  prooaedinga  may  at  any  time 
after  appaaianoa,  and  bafore  dalireiing  any  ^Md- 
iug*  or  taking  any  other  atapa  in  the  prooaadiags,  apply 
to  that  eonrt  to  atay  tha  ptooaadiaga,  and  that  ooart  M- 
a  jndga  thereof  if  aatiafiad  that  tkace  ia  no  safBoiant 
raaaon  why  the  matter  ahoald  not  be  rstwred  to 
•ooordaaoa  with  tha  sabmlsaion  .  .  .  may  nake  an 
order  staying  the  prooaadinga. 

The  master  refused  the  defendant's  application, 
npon  the  ground  that  the  defendant  had  taken  & 
"  step  in  the  poooedings  "  within  aeot.  4,  and  waa 
tlieretore  preulndad  from  anooeeding  in  hia  a^i- 
oation. 

lAwranoe,  J.  at  ohambers  affirmed  the 

of  the  master. 
The  defendant  appealed. 

Newton  Crane  for  the  defendant— The  defen. 
danb  has  not  taken  anv  stq>  in  the  proceedings. 
He  has  merely  appeared  and  opposed  the  summon* 
for  directitms  taken  oat  by  the  plaintiffs.  The 
learned  judge  at  chambers  thought  that  he  waa 
bound  to  dsdde  as  he  did  by  a  judgment  of  a 
dirisitmal  eonrt,  consisting  ot  Deninan  and  Wills^ 
JJ.,  in 

Ohappell  T.  ITorih,  65  L.  T.  Bep.  28 1  (1891)  8  Q.  B. 

There  npon  the  hearing  of  the  deftadant'a  aom- 
mona  for  direelitnia,  me  plaintiff  applied  for  and 
obtuned  leave  to  administer  interrogatcmes  to  the 
defendant,  and  it  was  held  that  this  amounted  to- 
a  step  by  the  plaintiff  in  the  proceedings.  Bj 
the  present  roles,  made  since  that  ctooisioa,  it  has. 
been  made  oompnlsory  on  the  plaintiff  to  take  ont 
a  summons  for  direoti<mB  after  appearance,  and 
before  he  has  taken  any  fresh  step  in  the  aoti(m.. 
[Collins,  M.B. — Why  did  not  tha  defendant 
apply  for  a  stay  on  the  hearing  of  the  summons 
for  directions  PJ  When  the  summons  was  served, 
on  the  defendant,  he  was  unaware  that  any  such 
enti^  existed  as  the  pluntifl  company.  It  waa 
only  when  a  statement  of  claim  waa  served  up(»L 
him,  pursuant  to  an  order  for  pleadings  made  upon. 
the  summons  for  directions,  that  he  found  out 
that  the  plaintiffs  claimed  to  be  the  principals  ot 
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vartain  pei«m  irith  whom  the  defisiidut  had 
'mida  a  oomtnet ;  and  then,  when  he  diwoveted 
tiiii,  he  irished  to  tot  up  tiie  arlnbrataon  olawe  in 
ibatoontraob  in  order  to  get  the  notion  stayed. 
He  had  not  the  materials  before  him  to  enable 
him  to  exercise  hU  jndgment  in  the  matter  until 
Iw  leceired  the  statement  ot  elum.  See  the  judg- 
ment of  Lindlej,  L.  J.  in 

Irw  and  Baritr  t.  WiOant,  70  L.  T.  Vap.  671 : 
(1894)  a  Ch.  478. 

Meniague  Luak  and  Randolph,  for  the  plaintMEa, 
mre  not  called  upon. 

OoiAnrs,  U.B.— I  think  that  the  dedsion  of 
the  learned  judge  at  chambers  was  ri^ht.  That 
is  dear  from  the  judgment  of  the  Dirisional  Court 
in  ChappeU  r.  North  (abt  tup.\  and,  moreover,  the 
matter  seems  to  me  to  be  clear  on  principle.  The 
sommons  for  directions  which  Order  XXX. 
directs  shall  be  taken  oat  in  everjr  action  enables 
both  parties  to  the  action  to  obtain  npon  one 
amnauma  the  relief  which,  under  the  former 
vrs^oe,  they  oould  only  have  obtaiiwd  by  each 
tskii^  oat  a  summons  for  what  he  wanted. 
TTader  the  pteseut  practice,  when  a  summons  for 
&eots(ms  baa  been  ttkm  out,  the  partiea  have 
tiie  nme  rights  as  if  they  ha«  taken  out 
summonses  tor  the  Tarious  matters  for  which  an 
■tfdercan  be  made  npon  the  summons  for  direc- 
tionB,  though  the  necessity  for  takingont  those 
sommonsea  has  been  dispenned  mth.  The  ^en- 
dsnt  obtained  benefits  under  the  summons  for 
directions  which  he  would  not  have  gob  other- 
irise.  I  therefore  think  that  he  has  here  taken  a 
step  in  the  proceedings  within  the  mesiung  of 
aeot  4  of  the  Arbitration  Act  1889,  and  that  the 
^ipeal  must  be  dismissed. 

BoMXB,  and  IIlthsw,  LJJ.  oononrred. 

Appeal  dumwssd. 

Solioitora  for  the  plaintiffs,  Stanley,  Woodkotue, 
ud  Heddervtiele, 

Solicitors  for  the  defendant,  Thomaa  Beard 
and  Sons. 


Wedneeday,  Jan.  22. 
CBef6re.GoLi.tN8,  V..R.,  Rohib  and 
IlLTHIW.  L.JJ.) 

Tatbb  v.  Tbbbt.  (a) 

'  IFPXAI.  FBOH  THB  XIKa'S  BRKCB  DITISION. 

FroeUee — County  Court — GamUbee  aummotu — 
AMrifmnent  of  debt — Payment  by  gctmulue — 
Balance  in  hand — Payment  of  oaHmes  under 
tuheequent  gamxehee  summons.* 

■i  debtor,  after  luiving  been  served  by  thejudgmejU 
creditor  in  a  County  Cowrt  action  with  a  gar- 
nUhee  rummont,  received  notice  of  an  aetign- 
menf  of  the  debt  which  he  owed  to  the  judgment 
debtor.  Se  aflerwarde  wa»  eerved  with  another 
gamiehee  eummons  by  another  judgment  creditor 
ijf  the  same  judgment  debtor.  He  then  paid  into 
court  the  amount  of  the  judgment  debt  owing  to 
the  firat  judgment  creditor,  and  the  balance  of  his 
debt  which  then  remained  in  hi*  hands  he  paid 
into  cowrt  in  reapeet  of  the  claim  of  the  eeeond 
judgment  creditor. 

In  an  etetion  tviseenunUy  hrmtghi  againti  Mm 
by  the  aeeignee  ofOte  debt  to  recover  Vte  amouiU 
47  ^  btdane*  mMtiniAng  cfUr  <Ae  fint  judgment 
erwditoT  had  been  paid : 

M  l^wrtsA  fe;  B.  Kawlwt  aam,  Bai.,  ButMir«M«w. 


Held  (fwwrsino  the  judgmsnt  of  Me  Kimg^e  BenA 
DiviMUtn),  that  Me  dsMor,  c^sr  hawng  Fsosived 
noKof  m  Me  aetigrumieiai  ^  Ms  ^(f,  woe  nucA 
juttijfted  in  amn^pnaiing  to  the  second  judgment 
creditor  the  beUanee  jremaining  in  hie  hands  after 
payitM  M«  jirei  judgment  creditor ;  and,  as  he 
had  thereby  deprivsd  the  eueignee  of  the  benefit 
efhie  OMeignmeiU,  he  was  liable  in  ws  ast^^e's 
oeMon. 

This  was  sn  appeal  by  the  plaintiff  from  a  judg- 
ment of  the  ETii^s  Bench  DiTimon  (Lawranoe 
and  Kennedy,  JJ.)  revendng  a  deoisifm  of  tiie 
judee  of  theliiTerpool  Oountj  Court. 

The  action  had  been  oommenoed  in  the  Oonnty 
Court  to  recover*  the  sum  of  132.  under  the  fol- 
lowing circumstanoes. 

The  defendant  was  the  receiver  and  manager  of 
a  company  in  liqnidation,  and  was  ordered  bv  the 
court  to  pay  uie  sum  of  501.  to  one  William 
Henderson  for  salary  and  services  rendered  to  the 
company. 

Afterwards,  on  the  21st  Feb.  1900,  a  gamislue 
summons  was  aerTad  upon  the  defendant  in  a 
County  Court  action  of  Jones  r.  Hsndsrsoa,  in 
which  Jones  had  reeoraced  jud^^ment  against 
Hwderson  for  the  sum  of  871. 

On  the  27th  Feb.  1900  Henderson  assigned  to 
the  plaintiff  in  the  present  action  the  sum  of  162. 
out  of  the  501.  due  to  him  from  the  defendant. 

On  the  28th  Feb.  the  pluntiff  gave  the  defen- 
dant a  due  and  proper  notice  of  the  assignment. 

On  the  15th  March  another  garnishee  summons 
was  served  upon  the  defendant  in  another  County 
Conrt  action  of  Bielby  t.  Hisndenon,  in  which 
Bielby  had  reoorered  judgment  agunst  Hender- 
son for  the  sum  of  2l£. 

The  defendant  then  paid  into  conrt  371.  in  the 
action  of  Jones  t.  iTenderson,  and  on  the  same 
day  he  paid  131.  (the  balance  nmaining  in  his 
hands  out  of  the  debt  ot  501.)  in  the  notion  of 
BieUty  t.  JTenderson. 

These  two  sums  were  talran  out  of  oonrt  by 
Jones  and  Bielby  reepectively. 

Thoenpon  the  plwitifl  oonunenced  the  present 
action  for  ISL,  the  balanoe  remaining  m  tiie 
defendant's  hands  after  paying  the  judgment 
debt  due  to  Jones. 

The  County  Court  judge  gave  judgment  for  the 
plidntiff. 

The  Kind's  Bench  Division  (Lawranoe  and 
Kennedy,  J  J.)  held  that  though  the  form  of  gar- 
nishee summons  in  use  in  County  Courts  differs 
slighU^  in  its  wording  from  tliat  of  a  garnishee 
order  in  the  High  Court,  yet  tbe  effect  was  the 
same ;  and  that,  under  the  decision  of  the  House 
of  Lords  in  Sogers  r.  Whiteley  (66  L.  T.  Hep. 
303 ;  (1892)  A.  C.  118).  the  garniBhee  anmmons 
attached  the  wlu>le  of  the  debt  due  from  the 
garnishee  to  the  judgment  debtor,  although  the 
amount  of  tiiat  debt  exceeded  the  amount  of  the 
judgment  debt.  The  d^endant  in  the  present 
action  was  therefore  protected  by  tbe  fint  ^x- 
nishee  summons  served  on  him  from  auy  notion 
by  the  plaintiff  as  assignee  from  Henderson ;  and 
the  conrt  reversed  the  decision  of  the  County 
Conrt  judge,  and  gave  judgment  for  the  defen- 
dant.  Leave  to  appeal  was  given. 

The  case  is  repoAed  83  L.  T.  Bep.  415  ;  (1901) 
1  K.  B.  102. 


Whitiy  for  the  pkintiff. 
Cuthbert  Smith  for  the  defendant 
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Collins,  H.B.— TUs  is  an  appeal  by  leave 
from  a  judgment  of  the  Eing'a  Bench  Division 
reversing  a  decision  of  the  judge  of  the  Uverpool 
Goonf^Goort.  The  action  waa  brought  bj  the 
aaugnee  of  a  debt  due  from  the  defendant  to  a 
person  named  Hendenon.  Dae  notice  of  the 
aadgnment  waa  given  to  the  defendant  by  the 
pluntifl.  Before  the  assignment  a  garnishee 
enmmona  had  been  served  on  the  defoidant  by 
which  all  the  debts  due  and  aocroing  from  him  to 
Henderson  had  been  attadied  to  answer  a  jn^- 
ment  which  had  been  obttdned  in  the  County 
Courfc  affsinst  HendenKm  by  a  person  namea 
Jones.  After  the  assignment  to  the  plaintiff  had 
been  made,  and  after  he  had  given  due  notice  of 
it  to  the  defendant,  anotiier  garnishee  summons 
was  served  on  the  defendant  in  respect  of  another 
judgment  in  the  County  Court,  which  had  been 
obtained  against  Henderson  by  a  ^rson  named 
Bielby.  That  being  the  state  of  affairs,  the  defen- 
dant appropriated  towards  the  satisfaction  of 
Jones'  garnishee  summons  part  of  the  funds  in 
his  handB  which  he  owed  to  Henderson,  and  the 
balaaoe  he  aj^ropriated,  so  &r  as  it  wonld  suffice, 
towards  tha  sstisfadton  of  Bielby's  gamidiee 
ntmmons;  and  tiieae  two  sums,  so  appropriated, 
he  paid  hito  court.  That  appropriation  the 
def<mdant  altogether  ignored  the  intervening 
iTxhta  of  the  plaintiff,  of  whose  assignment  from 
i^iderson  he  had  received  notice  before  he  was 
served  ^th  Bielby's  garnishee  summons.  Under 
these  circumstances  the  County  Court  judge  was 
of  opinion  that  the  phuntiff  was  entitled  to  recover 
in  this  action,  and  I  thick  that  the  learned  judge 
was  right.  It  was  contended  on  behalf  of  the 
defendant  that  the  effect  of  the  first  garnishee 
sommons  was  to  attach  the  whole  of  too  money 
in  the  defendant's  hands  owing  to  Henderson,  not 
merely  enough  of  the  money  to  satisfy  the  judg- 
ment debt,  and  that  consequently  the  defendant 
was  protected  by  it  from  any  claim  by  the  pliun- 
tifff  wlutse  assignment  was  made  sabseqaeaitiy  to 
the  aervioe  of  we  garnishee  summons.  Thatcon- 
tntifm  might  have  been  right  if  the  facta  were 
difbnent  bom  what  thsy  are.  The  fact  is  that 
the  defendant  dealt  with  the  whole  f>f  the  fnnds 
in  his  hands  and  aj^n^iated  them  in  tiie  way  I 
have  mentioned,  paying  part  to  the  creditor  under 
the  firat  garnishee  summons,  and  the  balance  to 
the  creditor  under  the  second.  The  defendant 
had  had  notioe  of  the  assignment  to  the  plaintiff, 
and  I  think  he  should  have  held  for  the  plaintiff 
the  balance  remuning  in  his  hands  after  paying 
Jones.  It  is  no  answer  to  the  phuntiff's  chum  for 
the  defendant  to  say  that  of  his  own  motion  after 
satisfying  the  first  garnishee  snmmons  he  paid 
avray  the  balance  to  someone  else  than  the 
plaintiff.  I  think  he  conld  not  appropriate  the 
monOT^  in  that  way,  and  that  the  plaintiff  is 
therefore  entitied  to  judgment.  The  appeal 
from  the  Divisional  Ooiut  must  be  allowed, 
and  the  jadgment  of  the  County  Court  jndge 
restored. 

BOHSB,  L.J. — I  agree.  When  a  debtor  has 
the  debt  owing  by  him  attached  by  a  garnishee 
ordeTt  he  may  no  doubt  be  justified  in  saying  that 
he  cannot  be  compelled  to  pay  awi^  the  money 
ho  owes  except  in  pursuance  ot  the  garnishee 
inder.  Bnt^  at  the  same  time,  the  object  <d  gar- 
nishee procee^ngs  is  merely  to  enable  a  judg- 
ment creditor  to  obtain  payment  of  his  judgment. 
The  judgment  debtmr  siul  haa  an  interest  in  the 


debt  notwithstanding  the  garnishee  ordrar,  and 
his  rights  are  capabu  of  assignment  subject  to- 
the  garnishee  oraer.  In  the  preeent  case  the 
judgment  debtor  assigned  his  debt,  and  that 
assignment  was  perfected  by  notioe  to  the  debtor. 
Everything  was  done  to  complete  the  assignment 
subject  to  the  rights  of  Jones,  the  jndgment 
creditor,  under  his  garnishee  summraia.  Now*. 
Jones*  dum  under  that  garnishee  summons  waa 
satisfied  by  the  defendant  and  a  balance  of  tfao 
debt  whica  he  owed  to  the  judgment  debtor  still 
remained  in  his  hands.  Tliat  balance  was  bound 
by  the  asrignment  to  tlw  plaintiff.  It  was  the 
^fendant's  duty  not  to  par  away  that  lMilatto& 
under  any  subsequent  garnishee  summons  without 
giving  notice  of  the  fact  that  he  held  it  subject  to 
the  assignment.  By  the  defendant's  n^lect  of 
duty  in  that  respect,  the  plaintiff  Irat  the  benefit- 
of  the  assignment  to  him,  I  think  the  defendant 
is  therefore  liable  in  this  action  for  the  loss  ho- 
has  caused  to  the  plaintiff  by  the  breach  of  the- 
obligation  which  he  was  under. 

ICIthew,  L.  J.— It  is  quite  slear  that  under  the- 
first  garnishee  summons  the  defendant  waa 
obliged  to  pay  to  the  judgment  creditor  372.  ont^ 
of  the  501.  which  he  owed  to  the  jndgment 
debtor.  Having  done  that,  a  balance  <n  132.  wa» 
left  in  the  defoidant's  hands.  What  waa  ha  to- 
do  with  itP  Obvioaaly  his  duty  was  to  protect 
the  interests  of  tiie  pluntiff,  of  whose  asmgnment 
he  had  had  due  notice.  However*  he  paid  no- 
regard  to  the  rights  of  the  assignee,  and  delibe- 
rately appropriated  the  m<mey  to  pay  someone 
else  under  a  garnishee  snmmons  which  had  been 
served  on  him  after  he  had  received  notioe  of  tho 
plaintifTB  assignment.  I  think  tiiat  the  County 
CfOurt  judge  was  right  In  ^ving  jndgment  tor 
the  plaintiff,  and  that  the  Bfipeal  moat  be- 

..IspeaZalloiHNL 

Solicitors  for  the  pl^tiff,  Field,  Aosooe,  and 
Co..  for  Tate$  and  Co.,  LiverpooL 

Solicitor  for  the  defendant,  Sdward  £Ioyd» 
LiverpooL 

Thundoj/t  Jan.  30. 

(Befcoe  Collzks,  ICJL,  Boub  and 
Mathjbw,  L  jJ.) 
WwT  Hax  Uhioh  v.  LovDOir  ComrrT 
ComrciL  (a). 

APPBAI.  FBOH  THB  EINO'S  BSNOH  DITIBIOy. 

Poor  law — Paupor  —  Settlement — Addiiion  fo- 
pari$h  of  part  of  adjoining  parish — IderUUf 
of  pari§h  not  d«fmwed-~I>tvtded  Parimke* 
and  Poor  Lam  AmmdrnMU  Aet  1876  (39  A 
40  Viet,  c  61)— Poor  Lato  Aet  1879  (4&  A  4S 
Viet.  e.  M). 

By  an  order  of  ike  Local  Oooemment  Board  vuide 
under  the  Divided  Pariekee  and  Poor  Law 
Amendment  Act  1876  and  the  Poor  Law  Act 
1879  a  part  of  a  parish  was  taken  away  from 
it  and  added  to  another  parish. 

Seld  {affirming  the  decision  of  the  Kin^ s  BencAr 
Division),  that  the  identity  of  the  parish  to  tohich 
the  addition  was  thus  ittaae  was  not  destroyed 
hy  the  addition  ;  and  that  therefore  a  settleTMHt 
whi^  had  been  acquired  by  a  pauper  in  the 
parish  before  the  addition  to  its  boundaries  eon- 
tinned  to  exist.  

(a)  S^orM  Ity  B.  UaOMt  BMOB,  Esq.,  Builst««t-I«w. 
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This  km  an  tpppeal  by  tiie  West  Ham  Union 
from  a  dednon  <^  the  King's  Benoh  Dinaion 
(Darling  and  Ohanaell,  J  J.)  npm  a  specwU  omm 
dated  tha  Goort  at  Quarter  Saanons  for  the 
Coaxibj  of  London. 

Sliubeth  Heritage  (bereinaftor  referred  to  as 
the  panper  lunatic)  was  bom  in  Stepbenson- 
atreet;  Canning  Town,  in  the  parish  of  West 
Hwu  in  the  West  Ham  Union,  on  or  about  Idie 
11th  Feb.  1852,  and  rerided  at  Nos.  3  and  5, 
mddicombe-ternun  (afterwards  and  now  known 
as  Nos.  40  and  42,  Barldng-road),  in  the  siud 
pariab,  for  abont  seventeen  years  until  the  month 
of  Ang.  1888. 

The  panper  Innatic  resided  at  the  address 
afneaud  in  snob  manner  and  under  snob  oircam- 
•tanoea  daring  the  whole  of  the  period  of  seren- 
tem  jfeara  and  in  each  of  sneh  ^ears  as  to  render 
bar  uremoTable  from  tha  panah.  in  which  such 
Tsaidanoe  took  plaoe. 

By  aa  order  at  tha  Local  Goranmenti  Board, 
diiad  the  2401  Aug.  1886  and  made  under 
the  Divided  I^uriahaa  and  Poor  Law  Amend- 
ment Act  1876  (39  A  40  Tlcfc.  c  61}  as  amended 
and  extended  by  the  Poor  Law  Act  1879  (42  &  43 
Tict.  0.  54),  it  was  ordered  that  a  certain  part 
<A  the  parish  of  Wanatead  should  ceaae  to  be  part 
<il  that  pariefa  and  should  be  amalgamated  with 
the  pansh  of  Weet  Ham.  A  copy  of  the  order, 
wfaieb  took  efEeot  on  the  24th  Maich  1887.  waa 
•uuxed  to  and  waa  to  be  taken  aa  part  cmE  tlte 
epedal  caae. 

The  address  at  which  the  panper  Innatic  so 
feaided  aa  aforraaid  was  situate  in  the  parish  of 
Weat  Ham  aa  consUtuted  prerioualy  to  the  date 
cf  the  order,  and  not  in  any  part  of  the  parish 
«f  Wanatead. 

The  panper  lunatic  left  the  parish  <rf  Weat 
Ham  in  Aug.  1888,  and  did  sot  theraafter  aoqmre 
aaattlementin  any  paruih. 

The  pamer  Imutw  waa  afterwards  fonnd  in  the 
lualet  of  HotoUffe,  in  the  Sfeepn^  Union  in  the 
emnty  of  Londtm,  and  waa  aent  thersfrom  to  tha 
Clsybory  Lanatio  Asylum,  whioh  belmged  to  fhe 
London  County  Coonoil. 

By  aa  order  of  two  oi  Her  Uajeety's  justioeo 
«f  the  peace  acting  in  and  for  tbe  county  of 
London,  dated  the  14th  Feb.  1900,  the  pauper 
hmatie  waa,  nnder  sect.  290  of  the  Lunacy  Act 
18B0  (53  A  M  Vict  c.  5),  adjudged  to  be  chargeable 
to  the  ooouty  d  Iiondon. 

On  the  15th  May  1900  the  London  County 
Comunl  prooored  from  two  of  Her  M^esty's  jus- 
tieea  of  tne  peace  acting  in  and  for  the  county  of 
London  an  order  of  that  date  wherelv^  (amongst 
otttertUnga)  tiie  pw^pw  lonatio  waa  adjndged  to 
aetUed  in  tiw  Weat  Ham  Uiuon.  A  copy  of 
tha  order  waa  annexed  to  and  waa  to  be  iakm  aa  a 
lait  of  tbe  aperaal  oaae. 

The  Weet  Ham  Union  appealed  from  the  order 
of  the  15th  Hay  1900. 

The  London  QoBrter  Seaeiena  allowed  the  appeal 
the  gronnd  tiiat  tbe  old  paruh  of  West  Ham 
hid  been  destroyed  by  reaa<mof  the  amalgamation 
mUiitof  part  of  the  <dd  pariah  of  Wanstead;  but 
they  stated  a  case  for  the  opinion  of  the  King's 
Bench  Diviuon. 

The  King's  Bench  Division  (Darling  and 
Channel],  JJ.)  ware  of  opinion  that  the  order  of 
the  Local  Goremment  Bourd  bad  not  the  effect 
d  destroying  the  pariah  of  West  Ham,  and  that 
the  setttMneot  of  the  pauper  therefore  remuned 
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unafiaotod.  TIiot  tlienCm  iwaraad  tiw  order  oC 
the  Qwutar  nwiniia 

Tha  case  ia  reported  84  L.  T,  Bep.  471 ;  (1901) 
I  K.  B.  720. 

The  Weat  Ham  Union  appealed. 

Avory,  K.C.  (/.  C.  EarU  with  him)  for  the  Weet 
Ham  TJnion.— The  result  of  the  alteration  of  Che 
old  parish  of  Weat  Ham  by  the  addition  of  part 
of  ine  parish  of  Wanatead  la  tiiat  the  old  puiah 
in  whicb  the  pauper  had  a  settlement  baa  ceased 
to  exist,  and  the  pauper's  aettlement  has  there- 
fore also  oeaaed  to  exut.  There  ia  a  long  seriee 
of  deciaiona  ahowing  that  the  effect  of  altering  a 
pariah  by  diviuon  is  to  destroy  the  identity  of  the 
parish  existing  preriouBly  to  the  division,  with 
the  reault  of  £atroyin^  alao  any  settlefflenta  that 
had  existed  in  that  panah  before  it  was  divided : 

B.     Tipton,  3  Q.  B.  215  ; 

B.  r.  Snnnington,  5  Q.  B.  273  ; 

Stourbridg*  Union  v.  DroUwieh  I7«M>n,  S5  L.  T. 
Bep.  411 ;  L.  Bep.  6  Q.  B.  7«9. 

Those  cases  have  all  been  conaidered  and  followed 
by  the  Court  of  Appeal : 

St.  Saviour'a  Union  t.  DorUng  UMon,  78  L.  T. 
Bap.  29  ;  (18S8)  1  Q.  B.  594. 
It  ia  true  that  here  the  pariah  has  not  been 
divided,  bat  has  been  increued  hj  the  addition  of 
a  piece  taken  from  another  parish.  But  the 
principle  of  those  decisions  is  applicable  to  the 
preamit  caae.  It  ia  unfair  to  make  tbe  ratepayers 
of  tbe  piece  which  uaed  to  form  part  of  the  pariah 
of  Wanstead  responsible  for  the  aapport  of 
paupers  who  had  a  eettlemenb  in  the  old  parish  of 
Weat  Ham.  The  preaent  parish  of  Weat  Ham 
ought  not  to  be  held  to  be  identical  with  the  di 
puiah  mer^j  beaanae  it  goes  under  the  same 
name.  The  addition  to  the  old  me^  was  made 
under  atatutory  autiiority,  and  the  result  ia  ^a- 
tingniahaUe  from  a  caae  in  wMch  hj  natural 
cansea  there  baa  oome  abont  an  accretion  or  a 
diminution  aa  regarda  the  bonudariea  of  a  parish, 
anoh  aa  may  oftni  happen  in  the  oaae  ot  a  parish 
bounded  on  <me  wde  by  the  sea. 

Maemotran,  K.G.  and  Daldy  for  the  London 
County  OonndL— The  decisions  referred  to  only 
apply  to  cases  whera  a  piuiflb  has  been  destroyea. 
It  cannot  be  fairly  said  that  the  old  pariah  of 
West  Ham  has  been  destroyed,  merely  because  ita 
boundariee  have  been  slightiy  enlarged.  By 
sect.  27  of  31  &  32  Yiot.  o.  122,  m  the  case  of  aU 
seasi^  parishes  the  foreshore  was  declared  to  be 
annexed  to  and  included  within  the  boundaries  of 
tiie  parishes;  bat  it  could  hardly  be  contended 
that  all  those  seaside  parishes  were  destroyed  by 
that  Act.  That  every  alteration  of  the  boundariea 
of  a  parish  does  not  destroy  a  aettlement  in  the 
pariah  is  clear : 

it.  V.  St.  Martin'i,  Nno  Barvm,  9  Q.  B.  241. 

There  two  parishea  were  united,  and  it  was  held 
that  the  settlement  of  a  panper  in  one  of  them 
oootinned  to  exist  as  a  semement  in  the  united 

pariah. 

Avory,  K.C.  in  reply. — The  umon  of  the  two 
pariahes  in  the  case  last  <ntod  took  place  nnder  a 
local  Act.  The  jndfipnent  proceeded  on  the 
ground  that  the  intention  <^  the  Legialature  waa 
that  tiie  liability  of  tbe  two  parishes  to  maintain 
their  paupers  should  not  be  destroyed.  Uoreover, 
it  was  an  equitable  thing  that  each  of  the  parishes 
should  aluure  the  expenaes  of  muntumng  the 
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other's  MmMn.  Here  it  would  be  manifestlr  in- 

aoitable  that  the  few  inhabitants  of  the  small  bit 
Wanstead  should  be  responsible  for  msintaining 
the  umpers  ot  the  large  parish  of  West  Ham. 
Under  seot.  8  of  the  Dt^ded  Parities  and  Poor 
Law  Amendment  Act  1876,  the  Local  Ooremment 
Board  could  have  made  an  adjustment  between 
the  parishes  of  thwr  debts  and  liabUiUes.  Stnoe 
none  was  made,  it  would  be  onlj  fair  tiiat  the 
liability  to  support  tlia  panper  ahonld  be  treated 
as  gone. 

OoLLiNB,  M.B. — The  questicm  raised  in  this 
case  is  whether  a  pauper  who  had  acquired  by 
birth  a  settlement  m  uie  parish  of  West  Ham 
has  lost  her  settlement  in  oonseqoenoe  ot  the 
addition  to  that  parish  at  a  small  portion  of  the 
parish  (rf  Wanrtead.  The  Dindonal  Ooart, 
reverring  the  deduon  of  the  Quarter  Sessions 
and  restoring  the  decision  of  the  jnsiioes,  held 
that  the  pauper  did  not  lose  her  settlement  bj 
that  addition  to  the  parish.  On  behalf  of  the 
Weet  Ham  Union  it  is  contended  that  the  dedsion 
at  the  Dirisional  Court  is  wrong  because  it  is  said 
to  be  inconsistent  with  a  long  line  of  cases,  the 
last  of  which  was  8t.  Bamour't  Union  t.  Dorking 
Union  (vbi  n^.).  In  those  cases  it  has  been  held 
that  where  a  parish  in  which  a  panper  had  a 
settlement  has  been  divided  into  separate  paruhes, 
so  tiiat  the  old  undirided  parish  has  ceased  to 
exist  as  a  parish,  then,  as  the  entity  in  which  the 
pauper  had  a  settlement  has  ceased  to  exist,  the 
settlement  of  the  pauper  also  oeases  to  exist. 
Thm  have  been  aereral  dadsiiHis  of  that  kind, 
and  the  principle  on  wUch  the  earUer  ones  were 
dedded  was  not  altogether  aii^roTed  of  by  the 
judges  in  the  later  ooes.  But  Che  law  had  bean 
laid  down  in  tiiat  way  so  often  that  the  authority 
of  the  earlier  cases  was  followed  in  8t.  Baviour  t 
Union  r.  Ihrking  Union  (itbi  tup.).  Now,  it  was 
contended  that  that  prinraple  applies  to  the 
t  case;  but,  in  my  o^nnion,  the  Divisional 
was  right  in  holding  that  long  line  of  oases 
to  which  I  have  referred  to  be  distinguishable  from 
the  present  case.  It  is  to  be  obswrad  that  here 
there  has  not  been  anydestmotion  ot  the  identity 
of  the  old  parish  of  West  Ham  reason  of  its 
having  been  divided  and  having  had  substituted 
for  it  a  number  of  oonstituent  parts  which  have 
themselves  been  erected  into  parishes.  All  that 
has  hi^pened  to  the  parish  is  that  there  has  bem 
an  aooroUcD  to  it  fiom  the  parish  ot  Wanstead. 
The  legislation  under  which  thai  aooretkm  was 
ao^nirw  does  not  eerai  to  me  to  pcrint  to  any- 
thing at  all  anal<^ns  to  the  subdivision  of  one 
pariah  into  a  number  of  minor  and  separate 
parishes.  What  was  done  here  was  done  under 
seot  1  of  the  Divided  Farishes  and  Poor  Law 
Amendment  Act  1876  (38  &  40  Yict  c.  61).  That 
section  prorides  that  where  any  parish  shall  be 
divided  so  as  to  have  its  parts  or  any  of  them 
isolated  in  some  other  parish  or  parishes  or  other- 
wise drtaohed,  the  Local  Gk>vamment  Board  may, 
after  inquiry,  Ac,  make  an  order  "  either  for  con- 
stituting separate  parishes  out  of  the  divided 
parish  or  for  Mwa.1g«»>ftJat»g  some  of  the  parts 
thereof  with  the  parish  or  parishes  in  which  the 
same  may  be  locally  indudsd  or  to  which  ther 
may  be  annend  as  shidl  appear  to  such  board 
to  be  meet  otrnvsiiUent^  ana  providing  where 
requisite  for  a  ohaage  ot  the  oounty  of  the 
parish  or  part  ol  a  parish.**  This  nioaantated 
no  Aririm  at  the  parish  in  the  aeue  in  which 
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a  parish  was  dirided  in  the  line  of  cases  that 
has  been  referred  to.  All  that  was  done  was 
rimply  to  out  a  bit  oif  <me  parish  and  put  it  on  to 
anouur.  The  identity  of  the  old  pansh  of  West 
Ham  stall  remained,  notwithstanding  the  addition 
to  it  And  theparish  of  Wanstead  still  remained 
the  parish  of  Wanstead,  notwithstanding  that  a 
oertain  bit  of  it  was  cut  oft.  The  x>reaent  case  is 
therefore  outside  that  line  of  cases  in  which  it  waa 
held  that  if  the  identity  of  a  parish  was  destroyed, 
a  settlement  in  that  parish  waa  also  destroyed. 
But  further  than  that  there  seems  to  me  to  be 
authority  for  so  holding.  One  of  the  oases  (nted 
was  B.  V.  8t  Martin%New  Sarum  {nHmip.).  In 
that  case  two  entire  parishes  were  amal|^matact 
tfMBther,  and  it  was  held  that  a  settlement 
whidi  had  previously  been  acquired  in  one  ot  the 
parishes  soil  remabied  in  existence  as  a  setUe- 
mant  in  the  united  pariah.  That  demsion  seems, 
at  all  events,  to  displace  the  second  argument  that 
was  addressed  to  us  on  behalf  of  the  Wert  Ham 
Union.  It  waa  said  that  to  hold  in  the  present 
case  that  the  pauper's  setUemmt  still  remained 
would  have  the  unfair  result  of  making  the 
inhabitants  of  the  ^ooe  which  formerly  wa^ 
part  of  the  pariah  of  Wanstead  liable  to  support 

gLn|ierB  who  had  a  aettlement  in  West  Mtatt. 
reoisely  the  same  result  waa  brought  about  by 
what  took  place  in  B.  r.  St.  Martin'$,  New  Sarum 
{uin  aup.).  There  each  of  the  parislws,  as  part  ot 
the  new  entire  amalgamated  parish,  became 
responsible  for  the  paupuv  of  the  other  parish. 
Mr.  Awny,  in  answer  to  that  said  that  the  resolt 
may  have  heen  Inroaght  about  by  the  consent  oi 
the  pariahea.  I  do  not  know  whether  we  are  to 
assame  that  what  has  happnied  in  the  present 
case  waa  done  irithout  the  oonaent  of  tb»  pariahes, 
but  it  oertainly  was  done  by  virtue  of  an  Act  of 
Parliament  The  fact  that  certun  paupers  in  the 
one  area  would  be  partly  maintained  by  the  other 
area  was  not  a  bar  to  holding  that  the  amalgama- 
tion could  not  be  ti^ed  as  destroying  a  settl»- 
ment  in  either  of  the  two  parishes.  Tm  preeent 
oase  seems  to  me  to  be  outside  the  line  ot 
authorities  which  established  the  role  that  on  the 
division  of  a  parish  a  settlement  which  had 
existed  in  the  undivided  parish  is  deeteoyed. 
There  is  therefore  nothing  to  prevent  ns  fnan 
sajin^  what  aeems  to  me  to  be  in  aooordaaoe 
wuh  oDoimoiL  aense,  that  the  mere  aooretioii, 
whether  it  waa  oanaed  Iv  Aet  oC  Pariiament  or 
by  some  natural  oanse»  of  a  small  portion  on  to 
the  larger  parish  whose  identi^  is  not  permitted 
to  be  destrojred  by  the  L^slature  did  not 
destroy  the  original  parish  of  West  Ham,  and  the 
pauper's  setttenent  ther^ne  remains  as  it  waa. 
For  these  reaaona  I  think  that  the  ^>pBal  muat  be 
dismissed. 

BoMEB,  L  J*.— I  am  of  the  same  opinion.  The 
case  of  B.  v,  Tipion  (vbi  tup.)  and  the  oaaee  in 
which  it  has  been  followed  cannot  be  disr^arded 
by  the  court  but  I  think  I  may  say  t^t  those 
oases  are  not  in  themselves  wholly  satisfactory, 
and  that  the  ground  npcm  which  tiiey  were 
dedded  ought  not  to  be  extended  so  as  to  be 
applied  to  another  case  when  the  facts  are  anb- 
stMitially  diffareDt  It  was  mmtended  that 
logically  the  present  oase  ought  to  be  decided  in 
the  same  way  as  B.  r.  SH^mok  («bt  tup.)*  But 
tnmilKpnmdfacitloffatiAtAiimaiammM.  t. 
2WoK  were  to  lead  to  sudi  a  dedsion,  jat,  aa -waa 
pcnnted  out  by  the  Lord  OhanoellOT  in  the  eaee  i& 
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tlw  Honw  of  Lcffds  (a),  it  !■  mideadlng,  in 
doling  witii  qneations  of  Engliah  law,  to  be 
gnided  lolelj  by  what  maj  prima  faeia  Beemto  be 
ooni^clerations  of  I(^o,  and  it  would  not  follow 
that  the  preeeot  oase  ought  to  be  detnded  aa  B.  t. 
IVpfon  was  decided.  Bat  on  looking  at  the  real 
grannd  of  the  dedi^on  in  QaJt  oaae*  it  Mems  to  me 
to  be  this,  that  owing  to  the  original  parish  haTing 
been  divided  into  several  distinct  parishes  and  bo 
deatroyed,  the  settlement  in  that  parish  had  also 
been  destroyed.  That  ground  of  dedsion  is 
inapplicable  to  the  present  case.  Upon  the  facta 
stated,  I  have  come  to  tiie  conclusion  that  the 
parish  of  West  Bam  has  not  bem  destroyed,  but 
that  it  continaee  to  exist  as  a  parish  notwith* 
standing  that  what  was  former^  a  portion  of 
another  pariah  has  been  added  to  it.  That  being 
ao,  I  aae  no  anlBcient  reason  for  saying  that  the 
pnasnt  pariah  of  West  Ham  is  not  the  settle- 
ment  pazish  the  pauper  lonatio,  Elicabeth 
Heritage.  I  think,  therefon^  that  the  appeal 
ahonld  be  dinaiased. 

Hathbw,  L  J^I  agree  with  what  Lord  Lindley 
aaid  in  the  ease  of  8i.  Baviom^t  Union  v.  Jhrking 
XTnitm  {vbi  ntp.),  that  a  Tery  narrow  ooDstraoUon 
had  been  put  on  the  statute  of  IS  14  Gar.  2. 
a  12,  by  the  judges  who  decided  B.  t,  Tipton  (u&i 
nw.)  a^  the  oases  which  followed  that  deuision. 
Tn^  appear  to  have  decided  in  that  case  that  the 
pariah  in  queation  had  ceased  to  exist,  and  with 
the  parish  the  settlements  in  the  parish  disap- 
peared also.  That  Tery  narrow  construction  of 
the  statute  waa  adopted  and  followed  with  falter, 
ing  stops  by  court  after  oourt.  As  the  law  now 
atuda  under  the  oases  that  have  been  referred  to, 
if  a  parish  be  divided  into  two  parishes,  each 
different  from  the  oiigjnal  pariah  and  described 
by  a  different  name,  a  settlement  in  the  original 
pariah  disappears  with  the  parish.  It  must  be 
borne  in  mind  that  the  order  which  has  been 
nMde  hf  the  Looal  GorenmeBt  Board  in  this  and 
many  clher  oases  was  made  apparently  with  the 
intention  tA  preventing  the  application  of  the 
decinon  in  those  oaaes.  The  order  is  made  for 
the  maintaining  <A  tite  old  parish  with  the  addi< 
tion  to  it  of  Uie  small  slip  taken  from  the  other 
parish.  The  effect  of  the  argument  which  has 
been  addressed  to  na  by  Kr.  Avory  would  be  that 
both  the  parish  oi  West  Ham  and  the  parish  erf 
Wanstead  disappeared  by  reason  of  the  order. 
To  my  mind  it  is  dear  that  the  order  was  framed 
in  snob  a  way  as  to  prevent  the  possibility  of  any 
smch  reault.   I  tboefore  agree  that  the  ai^eal 


should  be  dismissed. 


Appeal  ditmisMd. 


SoUnton  for  the  nnioi,  BiSUairy. 
Strficitor  for  tiie   Xi«don  Oonnty  Gonnoil, 
W.  A.  Bhelttwd.  

(a)  In  QiMn»T.  iMihmi  (85  L.  T.  Bap.  289;  (1901) 
A.  C.  495),  Lord  Hshburr,  L.O.  said  hs  wis1i«d  to  males 
two  obtarratfoos  of  a  fsiMral  ohanMtar.  One  was  as 
ffdlows :  **  A  esse  U  anlf  aa  aathoH^  for  what  it 
aotoally  dstddes.  I  sntir^  deny  thatit  can  ba  qooted 
for  a  pniposmoa  that  mi^  sssm  to  follow  lo^ioally 
fnm  ik  8adi  a  mod*  of  msonhic  aaaamu  that  tho 
law  la  asoMSKOy  a  lofieal  oods,  wbartas  every  Uvyer 
moat  sahaowlsdgetbatlbslawfB  aotslwajs  lofioal  at 
aS." 


(Before  Collini^  ILB..  Boicn  and 
Ulthvw,  L.  jj.) 

OLIBKBHWaXI.  YbSTBT  «.  EDVOlTDSOir  AH* 

SOH.  (a) 

A.PPI1.L  T&OH  TBI  QITZIN's  BZHCH  DITI8I0H. 

Jfe^ropoZts — Management  Acte  —  "  New  elreei  "— 
Sewer  —  Expenaee  of  tewering--^  Liability  of 
frontagen — l£etropoli»  Management  Amendment 
Act  1862  (25  A  26  Viet.  e.  103),  m.  52,  5S. 

The  boundary  line  between  the  parish  of  C.,  in  the 
county  of  London,  and  the  pariah  of  S.,  in  the 
county  of  JfuUlMMS,  ran  along  the  centre  of  an 
old  highway.  Before  the  Metropolia  Manage- 
ment Act  1855  came  into  operation  in  1856, 
huHdinat  had  been  erected  along  nearly  the  whole 
of  the  b.  tide  of  the  road,  bui  on  the  G.  eide  of 
Vie  road  there  were  only  eeven  or  eight  Mattered 
buHdiiMa.  A^terwarde  buHdinga  were  ere^ed 
along  the  whole  of  the  C.  eide  of  the  road,  and 
the  veetry  of  C.  eonetru^ei  a  eewer  on  that  aide 
of  the  road  for  the  drainage  iff  tkoee  buHdit^a. 
The  veatry  apporiioned  the  eapenaea  of  viaktng 
the  aewer  among  the  fnndagera  on  the  C.  aiao 
of  the  road,  eontonmmg  mm  thit  aide  of  the 
road  wu  a  "mu  streef  wtMtM  ttf  meaning 
of  the  Meiropolia  JIfaRaaemeni  Amondmtnt  Act 
1862. 

Upon  a  aummone  agaiaut  a  frontager  to  enforoe 
payment,  the  juatieee  found  aa  a  fact  that,  ttiJeen 
ae  a  whole,  the  road  waa  auffieiently  built  upon 
before  1866  to  be  a  "etreet,"  and  that,  there- 
fore, the  C.  aide  qf  tte  fowl  was  not  a  "  new 
afreet:* 

Held  {affirming  the  deeiaion  of  the  Quem*e  Bench 
Diviaion),  that  the  iuaticea  covld  properly  eon- 
aider  the  road  aa  a  whole,  and  jind  inai  the  whole 
tffos  a  "  atreet  '*  tn  1856,  and  were  <A«r^ore  righi 
in  helding  Wioi  ihe  0.  sms  the  road  waa  not  a 
**  new  aireef 

This  was  an  appeal  by  the  Glerkenwell  Yestrr 
from  the  judgment  of  uie  Divisicmal  Court  (Lord 
Alverstone.  O.J.  and  Kennecty,  J.)  npon  a  ease 
steted  by  justices. 

A  complaint  waa  prelerred  by  the  Glerkenwell 
Vestry  against  Edmondson  and  Sod,  that  the 
vestry^  dnring  the  yeara  189?  and  189%  in 
aoooraanoe  irith  the  provinona  in  that  behalf 
the  Uebopolis  Hanwanent  Acts,  executed 
caused  to  be  exeoutM  oertain  works,  namely, 
the  oonstaraciiott  of  a  sewer  and  the  works 
appertaining  thereto,  inoln^ng  the  oost  of 
gullies,  side  entranoes,  lei^ths  of  sewer  at  the 
intersection  of  streete,  with  the  necessary  man- 
holes and  inspection  chambers,  and  other  inci- 
dental oharges  and  expenses  under  the  Acts,  in 
or  in  part  of  a  new  street  known  as  Oolney 
Haich4aoe,  for  or  in  respect  of  oertain  premiaee 
in  the  street  of  which  the  respondent*  were  the 
owners ;  and  that  the  appeltaute  had  thereto 
incurred  expenses  of  which  the  amounts  ap^r- 
ticned  in  respect  of  the  reapondente*  premises 
were  130Z.  6s.  8d.  and  71.  2«.  Id.  re^eetively. 
and  ihrt  the  re^ondente  had  not  paid  then 
earns. 

Goln^  Hatdh-lane  Is  an  old  highway  forming 
the  bonndwy  brtween  a  detaohed  portion  of  the 
parish  at  St  James  and  St  John,  OlerfcenweU.  in 
the  oomify  of  London,  and  the  parish  and  urban 

(■}  Biported  br  J.  H.  Viluahi,  liq.,  Bwlrtw  ■!  I*w. 
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strict  of  HoniBey,  in  the  county  of  Uiddle- 
Bex. 

The  actual  boundary  is  nearly  in  the  centre 
of  the  lane,  bat  the  greater  part  of  the  iiiTboe  is 
within  the  parish  of  Olerkenwell. 

Before  the  year  1856,  when  the  first  of  the 
Hetropolis  Management  Acts  (18  &  19  Vict.  c.  120) 
came  into  operation,  bnildings  had  been  erected 
along  the  Hornsey,  or  Middlraez,  ude  of  the  lane 
along  nearly  the  whole  ef  its  length,  bat  on  the 
Glerkenwell,  or  London,  side  of  the  lane  there 
were  at  that  timo  only  seren  or  dght  hoildi^gs  at 
Tarions  points. 

Since  tiie  year  1856«  and  more  partionhuly 
within  the  last  few  yean,  the  remamder  of  the 
Glerkenwell,  or  London,  dde  of  the  lane  has  been 
laid  oat  for  building,  and  the  gr«^ier  part  of  the 
frontage  to  the  laue  is  now  covered  with  boild- 
ings. 

In  or  about  the  year  1887  the  Hornsey  Local 
Board  laid  a  Eewer  on  th^r  side  of  the  lane  for 
the  drainage  of  the  hooaes  in  their  dutrict.  By 
agreement  between  that  board  and  the  appellants 
tvro  of  the  hoases  on  the  Glerkenwell  side  were 
drained  into  that  sewer  until  the  sewer  men- 
tioned in  the  complaint  was  coastmcted;  and, 
by  agreement  between  the  board  and  the  owners 
of  two  other  hoases  on  the  Glerkenwell  ude,  those 
owners  connected  thmr  druns  with  the  Hornsey 
sewer.  The  earns  paid  1^  tiiose  owners  to  the 
Hornsfff  Local  Board  under  the  agreements  were 
n^id  to  ttiem  by  tito  appeUants  when  th^r  drains 
were  oonneoted  with  the  sewer  mentaoned  in  the 
compldnt.  On  the  Olerkenwell  side  of  the  lane 
there  was  no  sewer  of  any  kind  save  a  surface 
water  sewer  which  had  been  laid  for  the  drainage 
of  the  road  itself,  partly  by  the  owners  of  a4- 
ioiidng  land  and  |Mutly  by  the  appellants,  and 
for  a  snort  distanoe  an  old  brick  sewer  running 
obliquely  across  the  laue  and  taking  the  drainage 
of  three  or  four  hoases  on  that  side.  The  old 
hoases  bt  the  south  end  of  the  laue  on  the 
Olerkenwell  aide  were  drained  into  a  sewer 
behind  tiiese  honaea  mnxung  into  anothw 
pariah. 

The  part  of  the  pariah  of  Glerkenwell  which 
oomprises  the  eastern  side  of  the  Golney  Hatch- 
lane  is  wholly  detached  from  the  rest  of  the 
pariah,  and  ia  entirely  surnmnded  by  the  ooonty 
of  Uiddleaex.  Fot  this  reason  it  was  found  to  be 
impraotioablfl  to  ^oride  an  oalJet  into  the  metro- 
Xwlitan  main  drainage  ejatem  from  this  part  of 
the  parish. 

By  the  Metropolitan  Board  of  Works  (Various 
Powers)  Act  1887  (50  &  61  Vict  c.  otI.).  b.  U,  the 
Metropolitan  Board  of  Works  (now  the  London 
Ooonty  Counffll)  were  enabled,  by  agreement  with 
the  local  authorities  of  certain  adjoining  districts, 
or  any  part  of  them,  to  cause  any  sewer  or  sewers 
oonstrocted  or  to  be  ocmstracted  by  that  bourd 
in  the  detached  portion  of  Glerkenwell  to  com- 
municate with  the  sewers  of  one  or  more  of  such 
authorities,  and  an  agreement  for  this  purpose 
was  made  in  the  year  1896  by  the  London  Goonty 
Oooninl  wiUi  the  Friem  Bamet  Urban  District 
GonnoiU  and  an  outlet  for  the  sewage  of  thia 
detached  part  ci  Olerkoawall  into  a  aewer  of  the 
ooonty  ooDmnl  and  th«n  into  the  Friflnt  Bamet 
aewera  was  worided  in  parananoe  of  the  agree- 
ment, in  the  Tear  ISm,  A«  aoon  as  such 
oaUat  waa  pronosd,  the  amellanta  liud  the  wwer 
menlifaied  in  the  owoplaint  for  the  drainage  of 
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the  houaes  and  boil^i^  which  then  were  or 
might  thereafter  be  erected  on  the  Glerkenwell, 
or  London,  side  of  the  lane,  and  that  sewer  waa 
completed  in  the  year  1898. 

The  total  coat  of  the  sewer  and  the  works 
appertfuning  thereto  was  1106Z.,  of  which  the 
appellants  charged  to  eewer  rates  the  sum  of  103Z. 
aad  apportioned  the  balance  among  the  owners  of 
the  preoiises  on  the  Glerkenw^  side  of  the  lane 
according  to  their  reapective  frontages. 

The  amounts  apportioned  in  respect  of  the 
respondenfs'  premisea  were  1301.  and  71. 

The  reapondenta  liaTing  refused  to  pay  theaa 
anms,  a  oomplaint  waa  pnf  erred  under  seots.  52 
and  53  of  the  Metropcuia  Mani^ment  Amend- 
ment Act  1862. 

It  waa  contended  before  the  justices  on  behalf 
of  the  appellants  that  so  much  of  Golney  Hateh- 
lane  as  is  within  the  pariah  of  Glerkenwell  waa  a 
"new  street,"  within  the  meaning  of  the  Metro- 
polis Management  Acts;  that  it  became  a  new 
street  by  reason  of  the  erection  of  buildings 
fronting  it  as  above  mentioned ;  that,  in  order  to 
determine  whether  it  had  become  a  new  street,  no 
regard  could  be  had  to  the  portion  of  the  lane  in 
the  parish  of  Hornsey  or  to  the  buildings  on  the 
Horosey  side,  these  being  in  a  different  parish, 
district,  and  county,  and  subject  to  entirely 
different  statutes. 

It  was  contended  <m  behalf  of  the  Tencmdents 
that  Ooln^  Hatoh-lsne,  ttikea  as  a  whol^  had 
become  a  street,  in  the  ordinary  aenaeof  the  term, 
by  reason  of  the  btuldinga  erected  along  it  before 
the  year  1856,  and  was  an  old  atiieet  when  tiie 
Metropolis  Management  Act  1855  came  into 
operatum;  that  no  part  of  that  street  oonld 
become  a  new  atreet  subsequently  by  reason  ot 
the  erection  of  additional  baildiugs  along  it,  snd 
that  the  portion  of  the  lane  which  is  in  Olerken- 
well could  not  be  dealt  with  by  itself  without 
regard  to  the  portion  which  ia  in  Hornsey,  or  to 
the  buildings  on  the  Hornsey  side,  for  the  purpose 
of  determining  whether  it  was  a  "new  street" 
within  the  meaning  of  the  Mabx^K^  Managa- 
ment  Acts. 

The  justices  found  that  Golney  Hatoh-lane 
taken  as  a  whole  was  saffioientiy  bout  upon  to  be 
a  stieet  before  the  Metropolis  Management  Act 
1855  came  into  operation*  and  th^  were  of 
opimon  that  that  portion  of  the  lane  widok  ia  in 
Olerkenwell  oould  not  be  dealt  with  by  itaelf  fw 
the  purpoae  of  determining  whether  it  was  m 
"  new  street,"  and  for  these  reasons  they  (Us- 
missed  the  summonses. 

The  question  for  the  opinion  of  the  court  waa 
whether  that  portiou  of  Goloey  Hatch  -  lane 
which  is  in  Glerkenwell  could  be  dealt  with  by 
itself  without  regard  to  the  portion  which  is  in 
Hornsey,  or  to  the  buildings  on  the  Hornsey  side, 
for  the  purpose  of  determining  whether  it  ia  a 
'*  new  street/' 

The  Metropolis  Management  Amendment  Act 
1862  (25  &.  26  Tiot  &  102)  provides : 

S«ot.  52.  Where  any  sairflr  shsU,  after  ths  pusing 
of  this  Aoti  be  oonitrocted  by  maj  -mtrj  or  diatriot 
board  in  ud  for  the  draini^e  of  uy  nir  street,  or  of 
moj  house  or  houses  erected  ilnoe  tiie  first  dsj  of 
Jaanaty  one  thoiuand  ^ht  hundred  sod  fifty-six,  the 
expense  of  oonetmotiDg  aooh  sswer  and  tiie  woA» 
rvpctlainisg  thereto,  Inoladiiig  the  oost  oi  goUiea,  sids 
•atrsasas,  laogUis  <£  sswar  at  ths  intataaotimi  of  steasts, 
sad  other  inoidsntsldhargas  and  axpssass,  shall  bs  bona 

Digitized  by  Google 


138-Toi.'  LXXXVI.1   THE  LAW  TIMES. 

OlIBXXNWBLL  TSBTST  v.  EDHOHDflOir  1.HD  SOH. 


ICMob  29,  1902.] 


THE  LAW  TIMES, 


[Tol.  LXXIVI.-189 


Ct.  or  App.] 


•ad  iatnijvi  bj  tiw  owattm  of  nah  itnwt  or  Iioiimb, 
ind  of  tKe  land  btnmAnr  abotUaff  on  moh  ilraai, 
mpaotiToIy,  and  tlw  laid  eipenm  thiill  be  apporttoiMd 
bf  the  ymtrj  or  dirtriot  boud  fai  nuih  twt^ozticmi  as 
tbe7  may  dMm  jut,  ud  the  aaoBot  oharg«d  npoo  or 
pajsble  in  rsvpeot  of  eaoh  honae  or  premiau  ahall  be 
payable  before  the  works  shall  be  oommenoed,  daring 
tbeir  pro^reaa,  or  after  their  oompletios,  as  the  reatrj 
or  distriot  board  ehall  in  eaoh  oaae  determine,  either  in 
flw  awn  or  bj  inatalmenta,  within  anoh  period,  not 
■laeadiag  tw«n^  TMM.  m  tha  Teetry  or  diatriet  board 
■haD  dliMfe  ;  and  any  sash  nm  or  laataimenta  ihall  be 
woowraMe  Sma  tiie  ^eent  or  any  fntnie  owner  ot  the 
«id  hooae  m  premiaaa  either  by  action  at  law  or  in  » 
■nmmarx  manner  before  a  josttoe  of  the  peaoe,  at  the 
option  of  the  Teatry  or  board. 

Seot.  58.  Where  any  aewer  ehall  be  oonatmoted  by  any 
Teetry  or  diatriet  board  in  a  atreet  in  wbioh  prenonaly 
to  Rch  conetraotion  there  had  been  no  aewer,  or  only 
■a  open  aawv,  bat  where  eewera  ratea  hara  baon  levied 
pmionaly  to  nbh  ooastnotion,  the  eq;wBae  ot  eon> 
■tnioting  enoh  aewer  and  the  worka  ^^wtaining  thereto, 
iaelnding  the  ooet  of  gnlliea,  aide  entranoee,  lengths  of 
■ewer  at  the  intnseoticoi  of  streets,  and  other  incidental 
ehsiges  and  ezpmiaes,  shall  be  borne  and  defrayed  in 
pert  only  by  the  ownera  of  the  bonses  titaate  in  and  of 
the  land  boaading  and  abntting  on  eaoh  street  respeo- 
ttfily;  and  tlia  amooni  to  be  bccne  by  inoh  owneri  ahall 
be  datamiBed  br  tiia  veaby  or  ^tiiat  board  in  eaoh 
pixtieiilar  oaaet  and  the  nidam  of  sneh  expenses  ehall 
be  dehayed  by  the  Teatir  or  district  board  ont  of  the 
eawera  zatea  levied  in  tiieir  pariah  or  distriot ;  and  the 
aoionat  so  ohuged  by  the  reatry  or  distriot  board  opon 
or  in  reepsot  of  eaoh  honae  or  premiaea  shall  be  pi^able, 
ether  bafbra  the  worka  shall  ba  oomBunoed,  daring  their 
pngiau,  or  aftas  tbnr  ooiiiettop,  ai  the  tcMij  or 
hoaid  tbalt  in  oabh  oaia  datnndBa,  dthsr  fn  me  som 
or  by  fautalmaaiB  within  anbh  parlod,  not  exoeeding 
twenty  years,  as  Vb»  Teatoy  or  board  dall  direct;  and 
any  sneh  enm  or  instalment  ehall  be  reooreiable  from 
tiu  present  or  any  fntnre  owner  of  aoob  honae  or  pre- 
mieas  eittier  by  aotion  at  law  or  in  a  imnmary  manner 
bebce  a  joatioe  the  peaoe,  at  the  i^tlon  of  the  Teatry 
<r  board;  pnrrided  that  no  etrest  or  iHopar^  in  reapeet 
■f  wUoh  aewsKB  rates  hare  bam  lavlad  for  five  yeara 
prior  to  tlia  ilrsi  dmy  of  Jamaiy,  (uie  tboasand  eight 
bonded  and  flfty-six,  ahall  be  sabjeot  to  be  charged 
under  the  pronaion  contained  in  this  section. 

Sect.  112.  In  the  ooubnotion  of  the  recited  Acts  and 
Ihis  Act  .  .  .  the  exproeaion  "new  street"  shall 
apply  to  and  inclnde  all  atreete  hereafter  to  be  formed 
or  laid  oat,  and  a  part  of  any  snoh  street,  and  also  all 
streets,  the  maintenanoe  ot  the  paving  and  roadway 
wfamofhad  w>t,pnvion4riotbe  pasalnf  ot  tUa  Aot, 
bean  taken  into  oboigo  and  aawmad  by  the  oonunia- 
deona,  troateee,  sarreyora,  or  other  anthorities  having 
the  eonirol  of  the  pavements  or  hlgh^Ta^  in  the  parish 
or  plaoe  in  wUch  moh  stn^  are  litoata,  and  a  part  of 
asy  nuA  atroot,  and  also  all  rtiaati  partly  ftemed  or  laid 
cot. 

The  Divisional  Court  (Lord  Alverstone,  C.J. 
and  Kennedy.  J-)  bold  Hhat  the  jastices  were  rif;bt 
and  diemiased  the  appeal  (83  L.  T.  Bep.  501). 

The  Clerkenwell  Yestzy  appealed. 

JHoeinomm,  K.G.  and  C.  F.  Priiekard  tor  the 
^pellante. — ^The  decirion  of  the  Divisional  Court 
was  wroi^.  The  jnsticee  ongfat  to  have  held  that 
the  ^rtiott  of  the  lane  in  qnestion,  within  the 
district  of  the  appellants,  was  a  "new  street" 
within  the  meaniog  of  the  HetropoUs  Mana^- 
ment  Act  1862.  Thej  were  wrong  in  holding 
that  the  part  ot  the  lane  in  Clerkenwell  could  not 
be  considered  by  itself  witboot  reference  to  that 
partwhiofa  was  in  Homser.  The  whole  of  a  high- 
m^ia  not  necessaxily  to  do  treated  aa  being  one 
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street  for  the  pnrposw  o£  the  Metropolis  Han- 
a^ement  Acts.  The  definition  of  a  "  street "  in 
the  Metropolis  Mamu^ment  Act  1855  includes  "  a 
part  of  any  such  highway  " ;  and  the  definition  of 
a  "new  street"  in  aeot.  112  of  the  Metropolis 
Management  Act  1862  inolndes  "  a  part  of  any 
sneh  Btroet"  Therefore  a  part  of  any  highway  or 
street  may  be  separately  treated  as  a"new  street" 
vritbont  any  reference  to  the  rest  of  the  highway 
or  street.  The  part  of  this  highway  which  is  in 
Clerkenwell  onp;bt  to  be  separateljr  treated ;  it  is 
situate  in  a  different  county  and  is  goremed  by 
entirely  different  statutes.  If  it  is  treated  as  a 
separate  street,  it  is  clear  upon  the  facta  that  the 
Clerkenwell  part  of  the  rimd  became  a  "  street " 
by  the  erection  of  buildings  along  it,  after  the 
Metropolis  Management  Act  1865  came  into 
operaboo,  and  is  therefore  a  "  new  street."  There 
are  many  cases  which  show  that  the  part  of  a  road 
which  becomes  a  street  in  the  ordinary  meaning 
of  the  term  by  the  erection  of  bnildings  along  it 
may  be  separately  treated  as  a  "  new  street " : 

Properiv  Mxehanga  {No.  1)  Limited  v.  IFandtioorffc 
Board  of  Worit,  84  L.  T.  Bep.  689 ; 

WJuU  V.  Adhom  rertry,  74  L.  T.  Bep.  425 ; 

Biehonlt  t.  feMtdfc,  59  L.  T.  Bep.  818. 

This  sewer  was  constructed  solely  for  the  benefit 
of  the  houMB  built  on  the  Clerkenwell  side,  which 
waa  the  only  part  of  Uie  road  over  which  the 
Clerkanwcill  Veatry  had  j  nrisdiction,  and  therefore 
the  ooat  wonld  properly  be  made  to  fall  upon  the 
ownera  ot  thow  houaea. 

AUaeander  QUn,  tot  tha  reapondeuta,  was  nob 
called  upon  to  argue. 

Collin  B.  M.B. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  question  in  this 
case  arises  witli  r^ard  to  an  old  highvray  which 
formed  the  bonndaiy  between  the  parishes  of 
Clerkenwell  and  Homeey.  This  highway  was 
the  boundary  between  the  two  parishes,  and  the 
actual  bonndary  line  ran  along  nearly  tiie 
centre  ot  the  road,  bat  the  greater  part  d 
the  •nr&oe  of  the  road  waa  in  the  parish  oi 
Olsrtonwell.  The  local  anihorit^  under  tiu 
Metropolis  Management  Acts  desired  to  treat 
this  old  highway  aa  a  **  new  street,"  which  would 
enable  them  to  claim  pajmaent  from  the  frontagers 
ot  the  otpenses  of  making  a  eewer.  If  the  high- 
way was  not  a  "  new  street,"  the  local  authority 
could  not  claim  payment  of  those  expenses  from 
the  frontagers,  but  they  wonld  have  to  be  paid  out 
of  the  rates.  The  local  authority  say  that  in  the 
oircumstanoee  that  part  of  this  highway  which  is 
within  the  parish  of  Clerkenwell  may  be  deemed 
to  be  a  "  new- atreet"  within  the  meaning  of  the 
Metropolis  Management  Acts.  The  justices  have 
found  as  a  fact  that,  before  the  Metropolis  Manage- 
ment Aot  1855  oame  into  operation,  the  old  high- 
way had  become  a  street  by  reason  of  the  number 
of  nonaeB  which  had  been  erected  on  the  Homsey 
side  of  the  roadi  and  they  tbnnd  that,  therefore, 
at  the  time  when  it  was  sought  to  charge  the  front- 
agera  the  street  wu  not  a  "  new  street,"  but  an 
old  street.  That  appears  to  me  to  be  a  que.'tion  of 
fact.  It  has  been  laid  down  in  many  cases  that 
the  question  whether  a  road  is  a  street  or  not  is  a 
quesuon  of  fact,  and  not  a  question  of  law,  and 
tuat  it  has  to  be  decided  by  the  tribunal  wbioh 
has  to  deal  with  the  question.  Now,  in  the  present 
case  no  difficulty  arises  as  to  tha  area  of  the  old 
highway,  becanae  no  addition  has  been  made  to 
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it  and  it  remains  the  same  as  it  was  before. 
Honses,  however,  were  built  upon  the  Komeej 
side  of  the  road  in  such  numbero  oe  to  make  the 
whole  of  tiie  old  highway  a  street  long  before  the 
sewar  in  question  was  made.  That  being  a  ques- 
tion of  taat,  it  seems  to  me  that  the  whoM  matter 
is  otmoloded.  The  whole  argnmrait  on  behalf  of 
the  appdlants  rested  upon  a  confusion  between 
the  faota  ae  to  what  was  the  area  of  the  highwaj 
and  the  rights  of  the  parties  because  it  was  a  hisb- 
way.  It  was  argued  uiat,  because  the  legal  rights 
ot  the  different  parties  were  different,  we  ouftht 
therefore  to  consider  that  fact  in  determining 
whether  this  was  a  "  new  street "  or  not,  and  that, 
because  the  Metropolis  Management  Acts  applied 
to  one  side  of  the  highway  and  the  Fablic  Health 
Act  to  the  other  side,  and  the  rights  of  the  parties 
were  different,  therefore  the  two  sides  of  the  road 
ought  to  be  treated  differently.  It  seems  to  me 
that  the  legal  rights  of  the  parties  on  either  side 
ot  the  road  have  nothii^  whatever  to  do  with  the 
question  whether  the  highway  is  all  a  street  or 
not  Thejostioea  baveloond  aninst  the  wpgei- 
lamts  upon  a  question  of  faet.  Th^  have  round 
fiat  the  old  ughway  ms  all  a  street  wherever  it 
was  sitaated.  For  these  reascms  X  think  that  the 
decision  of  the  Blvisional  Court  was  right.  The 
learned  judges  treated  the  case  as  one  which  bad 
been  decided  as  a  question  ot  fact,  and  I  think 
that  they  were  right  This  appeal  tiiereCore  fails, 
and  moat  be  dismissed. 

BoiciB,  L  J. — am  of  the  same  opinion.  I 
think  that  there  is  great  force  in  the  observation 
of  Kennedy,  J.  that  it  is  not  desirable  to  create 
any  nnneoessary  artificiality  in  the  understanding 
of  a  "  street "  and  "  new  street"  la  this  case  it 
seems  to  me  that  Golney  Hatoh-lane  was  and  is 
one  street  and  it;  was  and  is  an  old  street 
and  that  it  ought  not  for  the  purposes  of  the 
appellants,  to  be  treated  as  two  streets,  one  old 
and  the  other  new.  I  agree,  therefore,  that  the 
appeal  must  be  dismissed. 

MA.THBW,  L.J. — I  am  ot  the  same  opinion. 
The  ailment  for  the  appellant  invited  ns  to 
come  to  the  conclusion  that  ui  old  street  might 
be  a  "  new  street "  within  the  meaning  of  the 
Metropolis  Mana^ment  Acts.  I  do  not  find  any 
indication  of  that  in  the  Acts.  Sect.  52  of  the 
'Metropolis  Management  Amendment  Act  1862 
-  applies  in  terms  to  a  "  new  street"  and  then 
there  is  a  definition  of  "  new  street "  in  sect.  112 
of  that  Act  which  is  as  follows  :  "  The  expression 
'  new  street '  shall  apply  to  and  include  all 
streets  herrafter  to  be  formed  or  hud  out  a^d 
a  part  <^  any  such  street  .  .  .  and  also 
all  staneta  pSiTUf  formed  or  laid  out"  ^re  the 
road  was  an  old  street  before  tim  first  Act  of  1855 
came  into  operation.  It  is  sud  that  it  became  a 
**  new  strMc "  because  new  houses  were  built 
along  one  side  of  it,  but  it  was  clearly  an  old 
street  and  that  has  been  found  as  a  fact  by  the 
jnsticBS.  The  cases  which  have  been  cited  aa  to 
a  part  of  a  street  being  a  "  new  street "  were  all 
oases  in  which  a  new  piece  had  been  added  to  an 
old  street  In  this  case  the  whole  of  the  highway 
had  become  an  old  street  I  think  that  this  appeal 
faUs  and  must  be  dismissed.  dimniucd. 

Solicitors :  for  the  appellants,  Boulton,  Bona, 
and  Sandeman ;  for  the  respondents,  Tatkam  and 
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Jan.  29  and  81. 
(Before  Gollinb,   M.B.,  BonB  and 
Mathew,  L. JJ.) 
Btnoe  v.  Bane  of  Enou-hd  ajsd  xnothib.  (a) 

APFB1.L  FBOK  TUB  EINo'b  BENCH  DITI8I0H. 

Action — Cause  of  action — Alleged  wrongful  eon- 
oiefum  wpon  alleged  faUe  evidence. 

Bo  long  ai  a  eonvieHon  in  eriminal  proccedinga 
ttanae  unrevertedt  the  pmon  convicted  ha$  no 
came  of  action  againet  a  person  for  negligentljf 
giving  falee  evidenu,  or  for  breach  of  dntyt 
whereby  he  was  wrongfuUy  eonvieted. 

This  was  an  appeal  by  tiia  plaintiff  from  an  order 
ot  Jelt,  J.  at  chambers,  dismissii^  his  action 
upon  the  ground  that  no  reasonable  cause  of 
action  was  disclosed. 

The  plaintiff  brought  this  action  to  recover 
damages  from  the  Bank  of  England  and  G.  J. 
Williams. 

The  statement  ot  claim,  so  tar  aa  is  material, 
was  as  follows : 

1.  The  plahitiflwas,at  the  tiflM  of  the  natters  hersin- 
aftsr  compUiued  of,  a  folly  qoalifled  pltjnioiaD  and 
lozgeon,  holding  the  doable  qnaU&oalioa  aad  Tsgistsred 
on  the  Genenl  Medioal  Regiater. 

2.  Bj  virtus  of  divers  Aots  of  Parlismsnt,  ebartarH, 
and  proriuona  of  Qovarnmant  passed,  giantsd,  and 
mads,  as  well  for  Um  profit  of  the  dsfeadant  eoEpon- . 
tloa  as  tor  ths  pubUo  bsasflt,  the  Oovsmor  and  Com- 
psDf  ot  One  Bank  of  England  were  oonttitated  sad  are 
the  iisners  and  ooBbodians  for  value  of  a  portion  of  ths 
national  that  is  to  say,  of  the  note  issoe  the 
Bi&k  of  fjngland. 

3.  It  is  one  of  the  dntiei  of  the  Bank  of  England  as 
saoh  isBoers  and  oiutodiina  u  aforesaid  to  oheok  the 
return  from  oizoaleUon  of  Bank  of  England  notes,  and 
foe  that  purpote  to  kssp  ptopsr  bodu  ot  aeeount  and 
to  maksand  prssove  snfadss  showing  ths  datss  on  wfaioh 
and  the  times  at  wfaioh  the  notes  of  the  Bank  of  Eug- 
land  are  Mvecally  returned  from  oiranlation,  and  to  bs 
and  remain  prepared,  in  the  iaCeicsts  of  public  jnstiee 
and  for  the  prevention  of  fraad,  irlth  evideooe  ct  the 
dates  and  times  and  generally  of  the  clrcnmstaaofla  ot 
eaeh  retntne  from  oirealatkm  teapeotirely. 

4.  On  the  14th,  15th,  aad  16th  Jan.  1892  ihm 
plaintiff  waa  put  iqraa  Us  trial  at  the  CsBtial  Criminal 
Conrt  Ml  a  oharge  et  totgeirj. 

5.  In  ths  oonrse  of  the  said  trial  it  bsoame,  and  waa 
held  hy  the  presiding  judge  who  tried  the  case  to  b«, 
material  to  the  isaae  aad  of  the  utmost  importaaoe  and 
neosfsity  in  determining  the  valns  of  the  alibi  set  ap  by 
the  defence,  and  which  aUbi  the  jadge  deolaisd  wma 
"  parfeot "  up  to  one  o'olook,  that  the  proseoatoc  should 
prove  on  what  day  and  at,  what  tuna  or  times  of  snob 
day  osrtain  Bank  of  England  nolsa  of  tlis  aggisffata 
Tains  of  415t.  ware  retonad  to  the  Baok  of  &iglaad 
'  from  oironlation  and  by  whan. 

6.  The  Bank  of  Eni^aad,  in  pnrsnanoei^  saoh  doty  aa 
aforeiaid,  attended  their  proper  offloer,  namely,  by 
the  defendant  C.  J.  Williams,  at  the  said  oourt,  and  by 
euoh  officer  iufonned  ths  ooort,  porporting  to  give  snoh 
information  from  ths  noords  of  ths  Baak  ot  Englaad. 
that  the  said  notss  wsrs  ntomsd  to  ths  Bank  of 
Englaad  from  otrottlatioa  at  one  aid  ths  sams  tims  aad 
by  the  sams  person  *'  after  lunoh  "  on  ths  fith  May, 
1891. 

7.  The  said  iaformition,  which  wai  supplied  to  tha 
oonrt  as  aforesaid  from  the  records  of  the  Buik  of 
England,  waa  and  hsa  been  admitted  both  by  the  Bank 
of  England  and  by  the  defendant  C.  J.  WilUams  to  have 
been  erroneoue  and  given  from  erroneous  and  asgligantly 
prepared  records,  and  was  given  by  tha  dsfsndant  bank 
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bSmij  aai  tM^iiattlj  and  in  betMli  of  tbalr  dotj  u 
•forwud. 

8.  Owing  to  th«  uffligonoe,  mUf«M»nce  and  breaoh 
o(  of  the  Bank  of  Enfrlaad  aa  af oroaaid  the  plaintiff 
«aa  wtongfnlly  oon  rioted  on  th«  said  obars*  and  baa 
thatf by  aafferod  damaga. 

9.  Aa  agaiaat  the  defendant  C.  J.  WiUiama.  tbroogh 
Ui  BeffUgwtij  tiving  noh  false  eTidenoe  aa  aforeaaid, 
the  plaintiff  waa  wrODgtaHy  oonvioted,  and  baa  thereby 
anffarad  daaage. 

10.  In  eonseqaeooe  of  the  fklaa  evidence  of  ^e 
defandante  the  plaintiff  mu  oooTiated  of  tovfvry  and 
MBtanoed  to  nine  yaara'  penal  eerritode  .  .  .  and 
mainlj  aa  a  conieqnenoe  of  the  lefoaal  of  the  defendant! 
to  mpply  a  statement  oorreotiBg  their  false  eTidenoe 
the  plaintifl  waa  detained  in  penal  aerritade  for  the 
vbola  of  tha  aentonoa  and  titatad  with  spaoial 
iniTifllaaoa  bf  order  bon  the  Hmna  Offloe. 

The  plaintiff  daimed  25,0001.  damajrea.  XTpoa 
(he  application  of  the  defendanta  Jelf,  J.  at 
obamberB  made  an  order  diamiaeing  the  action 
upon  the  gronnd  thai  the  statement  of  claim  dia* 
eloeed  no  reasonable  canae  of  action. 

The  plaintiff  applied  for  leave  to  appeal. 

The  plaintiff,  in  person. 

C.  W.  Maihewi  for  the  respondents. — The  order 
of  tiie  learned  judge  was  right  Withoat  {^oing 
into  the  facts  of  the  cue  in  any  way,  ib  is 
snffident  to  say  that  it  is  well  settled  law  that 
no  action  can  be  brought  in  respect  of  any  con- 
viction for  a  criminal  <»tence  so  long  as  that  con- 
viction stands.  Farther,  no  action  will  lie  against 
a  witness  in  respect  of  any  evidence  given  by 

Car.  adv.  nUL 

Jam.  31.— The  jnc^mant  oi  the  oonrt  wm  read 

GoLUHS,  MJ&.—'Cba  pluntifl  waa  mirepre- 
■ented  hj  oonnsel  in  this  oaa^  and  no  anthorities 
we  eited  by  the  defoidants.  W9,  therefore, 
thonifht  it  well  to  look  a  little  closer  into  the  law 
Mnre  gi^g  judgment.  The  plaintiff  asks  leave 
to  appttl  from  an  order  of  Jelf,  J.  dismissing  his 
sotion  on  the  ground  that  the  statement  of  ^aim 
disoUwea  no  cause  of  action.  The  claim  is  aguost 
the  Bank  of  England  and  their  officer,  G.  J. 
Williams,  on  the  grounds  stated  substantially  in 
pars.  3  to  9  of  the  statement  of  claim.  [Reads 
.tiiem.]  ^his  claim  is  obvionsljr  open  to  many 
objeotiona,  based  on  the  immunity  of  witneeaes 
and  other  points,  some  of  which  might  possibly 
have  betti  cared  by  amendment.  There  is,  how- 
ever, one  broad  principle  lying  at  the  root  of  the 
whtde  matter,  to  which  we  drew  attention  daring 
the  argnmemt,  that  is,  that  as  long  as  the  ocxiTio> 
tion  staada,"nooD6  against  whom  It  is  pitKlucible 
shall  be  permitted  to  aver  against  it " :  (see  notes 
to  DuchetB  of  Kingston'*  case,  2  Smith's  Leading 
Cases,  p.  726, 10th  edit,  where  the  authorities  are 
collected)-  In  a  modem  case.  Basebe  t.  Matthews 
m  L.  T.  Bep.  417;  L.  Bep.  2  C.  P.  684),  the  poiut 
was  raised  that  this  doctrine  could  not  be  held  to 
defeat  an  action  for  uialicions  prosecution  which 
resulted  in  a  conviction,  from  which,  as  here, 
there  could  be  no  appeal,  and  which,  therefore, 
remained  nnreversed.  That  case  arose  on  a 
demurrer  which  admitted  malice  and  want  of 
reasonable  and  probable  cause.  The  court,  how- 
ever, overroled  the  ailment.  Bjles,  J.  said :  "  I 
tiitnk  we  should  be  disturbine  foundations  if  we 
wan  to  admit  there  Is  any  doubt  that  the  criminal 
jiroweding  must  be  determined  in  favour  of  the 
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accused  before  he  can  maintain  an  action  for 

malicious  prosecntiou.  It  this  were  not  ao, 
almost  every  case  would  have  to  be  tried  over 
again  upon  its  merits.  In  my  judgment,  it  makes 
no  difference  that  the  ^rty  convicted  has  no 
power  of  appealing.  Thu  doctrine  is  as  old  as 
the  case  of  Vanderberg  v.  Blake  (Hardr.  194), 
where  HoU,  G.J.  says  that  '  if  such  an  action 
should  be  allowed,'  that  is,  an  action  against  a 
custom-house  officdr  for  seizing  goods,  which  were 
afterwards  condemned  as  forfeited  by  judgment 
of  the  proper  court.  *  the  judgment  would  be 
blowed  off  by  a  aide- wind.* "  Montague  Smith,  J. 
was  of  the  same  opinion,  and  cited  the  judgment 
in  the  case  of  CaatHqtu  v.  Behren$  (4  L-  T.  Bep. 
62;  3  E.  &  E.  709),  in  which  Crompton,  J.  aaid  : 
"  There  is  no  doabt,  on  ^nindple  and  on  the 
authorities,  that  an  action  lies  for  malidously  and 
without  reasonabls  and  probable  cause  settii^  the 
law  of  this  ooantry  in  motion  to  the  damage  of 
tiie  plaintifl,  though  not  for  a  mere  conspiracy  to 
do  BO  without  actual  legal  damage :  {Cotterm  v. 
J<me$,  11  G.  B.  713 ;  Barber  v.  Leeiter,  7  G.  B. 
N.  S.  175).  But  in  such  an  action  it  is  essential 
to  thow  that  the  proceeding  alleged  to  be  insti- 
tuted maliciously  and  without  probable  cause  has 
terminated  in  favour  of  the  plaintiff,  if  from  its 
nature  it  be  capable  of  such  termination.  The 
reason  seems  to  be  that,  if  in  the  proceeding  com- 
plained of  the  deciuon  waa  agtunst  the  plaintiff, 
and  was  still  unreversed,  it  would  not  be  consistent 
with  the  principles  on  which  law  is  administered 
for  another  court,  not  being  a  court  of  appeal,  to 
hold  that  the  decision  was  come  to  without  reason- 
able and  probable  caose."  A  witness  ohai^ted 
with  n^Ugenoe  onlyis dearly  not  in  a  worse posi- 
tion  than  a  proaeoator  who  adnute  malice  and 
want  oi  reasonable  and  probable  oanae.  It  is 
dear,  theref<n6,  that  the  uaintifl  has  no  possible 
cause  of  actitn,  and  hu  applioation  most  be 
dismissed.  Applieation  dismMssd. 

Solidtors  for  the  defendants,  FruhfieJda. 


Feb.  3  and  4. 

(Before  Gollins,  M.B.,  Bohib  and 
M A.TH1W,  L  JJ.) 

FiTZPATBICE  V.  EtAXTS  AHD  GO.  LXHXTBI).  (tt) 

APPBAJi  l-BOU  THE  KIHO'S  BBNCB  DIVieiOH. 

Emploiier'a  Liability — Employer  and  worhman— 
GoUiery  proprietor — Contractor  employed  by 
colliery  proprietor — Woricman  employed  by  con- 
tractor— Injury  to  workman — Lic^wUy  of  col- 
liery proprietor — Employer$  and  Workmen  Act 
1875  {3S  &  39  Vict.  c.  90),  «.  lO—Employvn'  Lia- 
bility Act  1880  (43  &  41  Vict.  c.  42),  ss.  1,  8. 

The  defendants,  the  owners  of  a  coal  mine,  employed 
a  contractor  to  eink  a  shaft  in  the  mine,  who 
was  to  be  paid  so  much  a  yard  and  wtu  to  find 
all  labour.  All  the  workmen  employed  by  the 
contractor  signed  a  book  kept  by  the  defendants, 
tohich  was  a  "  record  book  of  persons  employed  " 
and  contained  ihe  "  condUioju  of  smploynient." 
By  the  eonditunu  it  was  provided  that "  every 
Wtfrihnan  employed  by  a  contractor  sAoU,  m  con- 
sideration of  being  employed  at  the  worka,  be 
bound,  both  as  between  himself  and  the  contrac- 
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tor  and  hetujeen  kinuelf  and  the  oumer,  by  the 
terms  of  theee  conditions." 
A  workman  engaged  and  paid  by  the  contractor 
and  employed  in  nnhing  the  shaft  was  JeiUed  by 
an  explosion  in  the  sMft,  and  his  father  sued 
the  defendayUs  for  damagee  under  the  Emxioyer^ 
LiahUUy  Act  1880. 
Bald  (q^Ermtno  the  judgment  of  the  Kina's  Bench 
IHineion),  that  toe  signing  of  the  rules  by  the 
deceased  workman  was  not  evidence  thai  the 
relation  of  employer  and  workman  had  been 
created  between  him  and  the  defendainte  within 
the  meaning  of  the  Emvloyera'  Ide^tUity  Act 
1880,  and  that  therefore  the  defendants  were  not 
ludtle  under  the  Act. 
This  was  an  appeal  by  the  tdaintUf  from  the 
jadgment  of   a  Divisional  Gonrt  (Wills  and 
Ohannell,  J  J.},  allowing  an  appeal  from  the 
jnc^ment  of  the  Coontj  Gonrt  judge  at  St. 
Helens. 

This  action  was  broaght  hj  the  father  of  a 
deoea»ed  workman,  who  was  killed  while  employed 
in  sinking  a  pit  at  the  defendants'  colliery,  to 
recover  damages  for  the  death  of  his  son,  onder 
sect.  1  of  the  Bmployers'  Liabili^  Act  1880,  and 
nnder  the  Fatal  Accidents  Act  1816. 

The  defendants  wera  the  proprietors  of  a  col- 
liery. They  had  entered  into  a  contract  with  one 
.  Uorris,  by  which  Morris  agreed  to  sink  and  wall 
the  shaft  of  a  pit  at  the  oollierj  for  a  certain 
price  ^er  yard,  and  upon  certain  other  terms  and 
conditions.  Uorris  was  to  provide  and  pay  for 
ail  labonr. 

The  deceased  workman  was  engaged  b^  Uorris 
to  work  in  the  shaft  as  a  ^Icw,  and  hu  wages 
were  ^d  by  Ifonia. 

Wmle  the  deceased  workman  was  working  in 
the  diatt  thero  was  an  extdosion  of  gaa,  ana  he 
was  eo  injored  that  he  died. 

The  deceased  workman  had  signed  the  "reocnrd 
book  "  kept  by  the  defendants  at  their  colliery. 
That  book  was  headed  "  Beoord  book  of  persons 
employed  <»i  the  amditioiiB  uadermenttoned," 
ana  oontained  tiie  followii^  conditions : 

ConcUtioni  oS  Employmant. — At  tlis  eoUierlM  and 
works  of  Bichsrd  Etuu  aod  Co.  Tiimibad,  the  Hftjdook, 
ABhton,  Edge  Green,  P«rr  and  Oolborne  oollieriei  and 
worki,  for  all  penooi  employed  at  the  ooUieries  and 
works,  directly  or  indirmtly.  The  owners  of  ihe  said 
collieries  and  works  are  hereinafter  called  "the 
employeF."  The  said  ooUiazy  or  oollinies  and  works  are 
hsnfaiaftar  oalM  "  the  ooUieiy."  Valsss  the  eontext 
otherwise  reqahM,  in  nadinff  this  aontiaot,  the  dn- 
fuUr  nnmbar  inolndes  the  plond  and  the  male  gender 
tiie  ftaiale.  (1)  The  penons  directly  employed  at  the 
oolliery  are  engaged  for  aa  indefinite  period,  determin. 
able  upon  fourteen  days'  notice.  Tbe  employed  imder- 
tske  to  work  on  eaoh  worUng  d^,  Sstnrday  inoladed 
(if  required),  and  tbe  emplojer  vndertatos  to  employ 
them  on  saoh  days,  exoept  in  oases  of  aooident.  r^sirs, 
bt«akdown,or  baii  trade.  The  wages  to  be  psid  weeUy. 
(2)  This  oontraot  shall  remshi  In  foroe  and  operate  as  a 
oontraot  between  the  workman  and  the  owner  for  the 
time  being  of  the  ooUiery  so  long  as  the  workman  oon- 
tinnes  to  be  employed  at  the  oolliery,  notwithstanding 
any  obange  in  the  members  for  the  time  oonstitating  the 
employers'  firm.  (3)  AU  other  asoal  and  oastomary 
terms  aod  regnlations  whloh  tiMeSn  or  exist  with  xespeot 
to  the  employment  of  workmea  aod  all  other  persons 
•mphjed  at  the  oc^Uery,  whether  expressed  la  writing 
or  not,  sball  be  and  rsmain  in  full  foroe  and  effect  ae 
part  of  the  oontraot  between  the  tmjphjex  and  the 
WMkman  or  other  persons  smpkysd. 
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For  Miners  and  Contraotors  only. — (4)  Every  miner 
and  oontraotor  employed  at  the  oolliery  sbdl,  upon 
engftging  any  drawer,  workman,  or  ether  person  to  wi^ 
nnder  him,  and  before  employiiv  *noh  drawer,  woakman^ 
oe  other  person,  require  saoh  drawer,  workman,  or 
other  person  to  obtahi  a  oopy  of  these  oonditioos  from 
the  ofioer  whose  dnty  it  Is  to  provide  snoh  oopiea,  and 
inform  snoh  drawer,  workmen,  or  other  pereon  that 
they  are  the  conditions  under  whieh  ptrsoos  ar» 
employed  at  the  oolliery,  and  such  miner,  drawer,  wmrk- 
mao,  and  other  persM  rsspsotlvsly  shdl  ha  bound  by 
saoh  oonditions. 

For  Drawers  and  Psrsons  working  onder  Conttaofeors 
only.  —Every  drawer  employed  by  any  miner  and  eveix 
workman  w  other  person  emph^ed  by  a  contractor  at 
the  ooUiery,  shall,  at  the  reqoeet  ct  aooh  miner  or  oon- 
traotor, obtain  a  oopy  of  these  oonditions  from  th» 
ottioer  whose  dnty  it  is  to  provide  snoh  oopiea ;  and  snoh 
drawer,  workman,  or  other  person  shall,  in  oonsideration 
of  being  employed  at  the  works,  be  bonnd,  both  aa 
between  himself  and  the  miner  or  oontraotor  and 
between  himself  and  the  owner,  the  terms  ct  thee* 
oonditims. 

The  action  was  tried  before  the  Gonnfy  Oonrb 
jadge  with  a  jarj.  Uorris  gave  evideiue^  and 
stated  that  the  deceased  workman  was  nnder  lu» 
coD^l  and  cUreotioD;  and  that  if  the  manager 

of  the  oolliery  had  given  him  an  order  relating  to 
the  work  he  wonld  have  obeyed  the  order  and 
wonld  have  expected  the  men  to  do  the  same. 

It  was  submitted  on  behalf  of  the  deftadant* 
that  the  deceased  was  not  a  workman  in  th» 
employment  of  the  defendants,  within  the  meaning 
of  the  Employers*  IdaMU^  Act  1880,  and  that 
there  was  no  eVidenoe  of  negligence  on  the  part  at 
the  defendants. 

The  learned  Gonnty  Court  jndge  overmled  th& 
objections,  and  asked  the  jury  (1)  whether  the 
deceased  was  a  workman  in  the  employment  of  th» 
defendants,  and  (2)  whether  the  defendants  were 
guilty  of  negligence. 

The  jury  found  that  the  deceased  was  a  workman 
in  the  employment  of  the  defendants,  and  that  the 
defendsAits  were  guilty  of  negligence;  and  they 
assessed  the  damages  at  SOL 

The  Employers'  LiabiUty  Act  1880  (4S  & 
Tiot.  o.  42)  provides : 

Sect.  8.  For  the  pnrposee  of  this  Act,  unless  tti* 
context  otherwise  requires,  the  expression  "  workman  *-*' 
means  a  railway  servant  and  any  person  to  whom  the- 
Employers  and  Workmen  Aot  1875  i^tpliea. 

The  Employers  and  Workmen  Aot  1875  (38  &  3» 
Viet.  c.  90)  proridee : 

Seat.  10.  In  this  Aob  flie  expression  "  workman  "  doa» 
not  inolade  a  domestio  or  menial  servant,  but,  save  as 
aforssaid,  means  any  person  who,  being  a  laboorer, 
servant  in  husbandry,  jonmeyman,  artifioer,  handiorafta- 
man,  miner,  or  otkarvise  engaged  in  manual  labonr, 
whether  under  the  age  ct  twen'fy-ana  years  <»  aboTft 
that  age,  has  entered  faito  or  works  under  a  oontraob 
with  an  employer,  whether  the  oontraot  be  made  befom 
or  after  the  passing  of  this  Aot,  be  express  or  impUsd, 
oral  or  in  writing,  and  be  a  oontraot  of  servios  or  a. 
oontniot  personal^  to  exeonto  any  work  ot  labonr. 

The  learned  Ooun^  Oourt  judge  gave  jaugmeut 
for  tbe  plaintiff  for  50Z. 

The  defendants  appealed,  and  the  Divisional 
Gonrt  (Wills  and  Channell,  JJ.)  ordered  jndement^ 
to  be  entered  for  the  defendants  upon  the  gronud 
that  the  deceased  was  not  a  workman  employed 
by  the  def  endanto :  (84  L.  T.  Bep.  233}. 

The  plaintifE  appealed,  with  leave. 
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^  MotUame  Luah  for  the  appellant. — The  deci- 
mm.  <rf  the  DiTisional  Goort  was  wrong,  and  the 
jndgment  of  the  learned  Gonntjr  Court  judge 
onrat  to  be  restored.  There  was  reasoaable 
eridence  for  the  jury  that  the  relation  of  em- 
ployer and  workman  existed  between  the  defen- 
duti  and  the  daoeased  workman.  The  teat 
whatbur  the  relatioB  of  emplojer  and  workman 
«diti  is  whether  the  alleged  emplt^ar  has  the 
poww  of  oontrol  over  the  workman ; 

Donovan  t.  Laing,  Wharton,  tutd  Down  Coiuirae. 
tMMi  BfndkaU,  68 1..  T.  Bsp.  512 ;  (1893)  1  Q.  B. 
629. 

By  the  signing  of  the  conditions  a  contract  was 
made  between  the  defendants  and  the  workman  ; 
the  workman  became  bound  by  all  those  condi- 
tions, and  thereby  became  subject  to  the  oontrol  of 
the  defendants,  and  the  relation  of  employer  and 
workman  was  thereby  oteated  between  tiiam. 
Whether  the  relation  of  em^oyer  and  workman 
«nsts  is  a  qneation  of  fact  m  every  oaae*  and  the 
<»ly  question  in  the  present  case  is  whaler  there 
vas  reasonable  evidence  to  be  left  to  the  jury  npon 
iriiich  they  oonld  find  that  the  workman  was 
employed  by  tha  defendants.  It  cannot  be  said 
that  there  was  no  reasonable  evidence  when  the 
fut  that  the  workman  signed  these  condiUons 
iras  proved-  Those  conditions  are  clearly  some 
eridcnoe  that  the  relation  of  employer  and 
workman  existed.  The  case  of  Broun  ▼. 
BuOeriey  Coal  Company  (53  L.  T.  Bep.  964)  is 
really  not  disfingniBtiable  from  the  present  case, 
and  is  a  clear  anthority  in  favour  of  the  appel- 
lant In  that  case  the  d^endants  were  the 
owners  oi  a  coal  mine^  which  waa  worked  under 
the  "batty"  svstem.  by  which  the  "battyman" 
eonfaraoted  wiw  the  owners  to  get  coal  at  so 
laneh  a  ton,  and  2or  tiiat  pnrpoae  eniployed 
uea  to  do  the  work.  It  was  held  that 
a  workman  employed  by  a  buttymsn  was  a 
workman  in  the  employment  of  the  owners, 
within  the  meaning  of  tne  Employers*  LtalHility 
Act  1880.  As  in  t&t  case,  so  in  the  present  caae^ 
it  is  a  question  of  fnot  whether  the  real  empk^ers 
were  the  defendants  and  not  the  oontraotor,  and 
there  is  evidence  in  this  case,  just  as  in  that  case, 
npon  which  it  could  be  found  as  a  faot  that  the 
defendants  were  the  employers.  The  case  of 
JCorroKi  T.  Wliniby  and  Broughton  Moor  Coal  and 
iRn&ridtComj>any(79Ii.T.Bep.397;  (1398)2(^.6. 
^■88)  is  really  an  authori^  in  favour  of  the  plain- 
tiff. Jn  that  case  the  only  evidence  against  the 
deiandanta  was  that  they  had  a  statnto^  right  of 
control  over  the  workman,  and  the  oonrt  held  that 
that  was  not  snffident  evidenoe  tiiat  tiiey  were  the 
mglaymu  As  was  pcnnted  out  hy  ^igby,  L.J., 
than  waa  not  in  that  ease  any  oontraot  which 
Biads  tha  mlaa  of  the  mine  binding  between  tiie 
ownsn  and  the  woi^man,  and  his  judgment 
indicates  that  signing  the  rules  is  evidence  of  the 
creation  of  the  mation  oi  employer  and  workman. 
There  is  further  evidence  in  wis  ease,  tm  Morris 
•tated  in  his  evidenoe  that,  if  the  manager  of  the 
mine  had  given  him  an  order,  he  would  have 
ob^ed  it,  a^d  would  have  expected  his  men  to  do 
the  same.  That  was  evidence  that  the  defendants 
fixerdsed  the  real  control  over  the  workmm 
nigaged  by  Morris.  If  there  was  any  evidenoe 
that  tiie  deceased  workman  was  in  the  emplOT- 
Bant  of  the  d^endants,  the  question  was  rightly 
left  to  the  juy  by  the  Oonntj  Court  jadge,and  their 
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verdict  oumot  be  questioned.  There  eleari^  was 
some  evidenoe  from  the  faots  the  workmen  signed 
the  rules  of  the  min^  and  from  tha  atatement  of 
Morris.  He  cited  also 

Ruth  V.  Surrtj/  OosMMreCoI  Dodfc  Oompony,  8  Tbcss 
L.  Bep.  116. 

Buegg,  E.C.  and  8.  B.  Leonard,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

OouiJNB,  M.B. — ^It  seems  to  me  that  the  de(»-  ' 
sion  of  the  Divisional  Oonrt  was  perfecUv  right. 
There  can  be  no  doubt  whatever  but  tliat  the 
employer  of  the  deoeased  workman  was  an  inde- 
pendent contractor.  That  is  an  eetablished  faot 
in  the  case.  That  faot  of  itself  diatinguishee  this 
case  from  the  "  butty  case,"  Brovm  v.  Butterl^ 
Coal  Company  (53  L.  T.  Bep.  964),  where  the 
court  based  its  dieoision  upon  the  ground  that  the 
buttyman  was  not  a  contractor  at  all,  that  his 
f  nnotiona  were  not  anob  as  to  make  him  an  inde- 
pendent oontraotor,  and  that  the  workmen 
engaged  by  him  were  workmen  in  the  empk^- 
ment  of  the  oolUery  company.  In  the  preaent 
case  we  have,  to  be^  with,  an  ind^ndent  con- 
tractor and  a  workman  engaged  oy  that  inde- 
pendent contractor.  TTpon  looldnj;  at  the  ndea 
uid  down  by  the  colliery  oompanj  in  this  case  for 
persons  directly  employed  and  indu  ectly  emplc^ed, 
we  find  no  doubt  something  which  creates  a 
privity  between  the  colliery  company  and  the 
workman,  but  that  is  only  for  special  limited 
purposes,  and  is  not  saffiolent,  in  my  opinion,  to 
make  the  workman,  who  was  engaged  by  the  con- 
tractor, the  servant  of  the  colliery  company ;  it 
was  not  intended,  in  my  opinion,  to  create  the 
relation  of  employer  and  servant  between  them. 
No  doubt  the  oases  draw  a  very  fine  distinction, 
and  it  is  difficult  to  draw  the  Uiw  in  all  oases.  It 
is  alw^jB  diffionlt  to  say  that  tiian  ia  no  evidenoe 
for  the  jury,  bat  that  role  most  noAre  aome 
reasonable  limitatim.  A  mere  adntilla  ei  evi- 
dence arising  from  one  taat  taken  br  itsdf  ought 
not  to  be  left  to  the  jury.  The  whme  of  the  facts 
must  be  looked  at  together.  It  has  bam  con- 
tended that  ^  faot  that  for  aome  purposes  a 
privity  was  created  between  the  colliery  company 
and  the  workman  ia  material  to  the  question 
whether  the  deceased  workman  was  the  servant 
of  the  colliery  company,  and  that  therefore  there 
must  be  a  question  for  the  jury  to  decide.  I 
cannot  accept  that  otmtention.  There  may  be  in 
any  particular  case  half  a  dozen  factors  which 
together  would  be  sufficient  evidenoe  to  leave  to 
the  jury,  bat  anv  one  of  those  factors  token  by 
itself  might  not  oe  sufficient.  In  my  (pinion,  this 
case  ia  really  aa  all  fonra  with  tiie  oaae  of  Mar- 
row  V.  Flimiy  and  JBroiwhtoM  Moor  CotA  amd 
Firebrick  Company  (79  L.  T.  Bep.  397;  (1898) 
2  Q.  B.  588),  when  it  is  caretolly  examined. 
There  there  was  an  obli^titm  between  the  work- 
man and  the  compan^r  implied  l^  stafante.  It 
seems  to  me  that  in  tms  oase  there  is  no  practical 
diflerenoe  between  that  implied  obligation  and 
the  express  stipulations  which  were  entered  into. 
In  my  opinion,  apart  from  authority  this  case 
ought  to  be  so  decided,  and  there  is  also  the 
anthorify  of  the  oase  to  which  I  have  just  referred. 
Each  puticular  case  must  be  considered  with 
reference  to  its  own  facts.  Was  there  any  reason 
able  evidence  in  this  case  that  the  relation  of 
employer  and  servant  existed  to  be  left  to  the 
jni7  P  I  think  tiiat  there  was  nt^.  The  facts  are 
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Srecisely  the  Mme  in  inbstuioe  u  timr  were  in 
Flimby  and  Broughian  iCwyr  Cool 
aiul  fVrsbrtdfc  Conipany  (u&t  rap.).  As  to  the 
eridenoe  of  Hoxris  and  wluifc  he  said  aboat  obey- 
ing an  order  of  the  manager  of  the  ooUiery  and 
expecting  hia  msa.  to  do  the  lame,  that  was  no 
evidence  that  the  relation  of  emplojer  and  serrant 
existed  between  the  oollieiy  oompanj  and  the 
deoeaeed  workman.  I  entirely  agree  with  the 
dedsion  of  the  Dirlsional  Comt,  and  I  think  that 
thii  appeal  fails  and  most  be  dismissed. 

BoKBB,  L  J*.— I  also  tiuuk  that  there  was  no 
reasonable  evidence  npon  wluohthe  iary  coald 
find  that  the  deoeaeaa  woricman  waa  m  the  em- 
vlpTmMitof  the  defendants,  for  the  reaecms  whioh 
AaTebeen  fl^van  far  the  Uaater  tit  the  and 
\iy  ito  learaed  iocuns  in  the  DirbionBl  Ooort  I 
agrees  therefore,  that  tiie  appeal  most  be  £s- 
missed. 

H^THsw,  HJ.— -lb  has  been  argned  in  this 
case  that  it  was  salisfaotorilj  shown  that  the 
dfweaeed  workman  oould  have  been  dismissed  by 
the  defendants'  man^^.  There  was,  no  doubt,  a 
oonteaot  between  the  deceased  workman  and  the 
defendants,  and  an  obligation  npon  the  workman 
to  obey  the  directions  of  their  manager  in  cer- 
tain cases.  That,  howerer,  is  not  condasiTe  that 
the  workman  was  the  servant  of  the  defendants. 
It  is  clear  that  the  workman  was  employed  by  the 
contractor,  and  that,  if  the  workman  had  chosen 
to  leave  that  employment,  the  defendants  coald 
not  hare  oooiplained  if  he  did  so.  Therefore  I 
think  that  there  was  no  evidenoe  whatever  that 
the  deceased  workman  was  employed  the 
oollierj  company.  The  demsion  of  tm  DiTistonal 
Oonrt  was  right,  and  ttiis  appMl  mnst  be  dia- 

4P!P^  dismwMd. 

Solicitors  for  the  appellant,  0^rle«  BustelZ  and 

Co. 

S(dicitor  for  the  respondents,  W.  Norton  BU»h, 
for  Edtoin  Psoee,  IdvarpooL 


HIGH  COURT  OF  JUSTICE. 

OAANOEBT  SITISION. 
Ftb.  S  and  10. 
(Before  Jotcb,  J.) 
Baltoub  p.  Cbicb.  (a) 
PrtnetpaZ  and  turety—'Fidelity  guaranUe-^Con- 
$iruction — Cotmderalum  indivinbl&—IheUh  of 
guarantor — KnowUigB  o/doaihr—DettrMvitQiion 
of  liahiliiy. 

The  liability  under  a  bond  by  which  thefiddity  of  a 
penon  at  raeeiver  of  the  r«ni*  of  an  e$tm  is 
guaranteed,  and  for  whtdb  the  eon$id«r<Uion  it 
vfidivi$ible,  i$  not  dotermined  by  notiee  given 
during  the  Itfetime  ef  CAs  ^uanmlor  or  by  mwio. 
Udye  of  hit  deoti^  Jn  onlsr  ifta<  As  fioMZity 
may  se  daformuMd  it  mmt  be  ea^ruily  to 
tHpulateA. 

Galvert  v.  Gk>rdon  (3  Man.  A  By.  124;  2  Bim. 

253)  and  LlOTds  v.  Harper  (43  L.  T.  £«p.  481 ; 

16  Ch.  Div.  2i90)  applied  and  followed. 
The  ob$ervationt  of  Momer,  J.  in  Be  Silvester  (72 

X.  T.  Eep.  28S;  (1895)  1  Ch.  573)  on  Conlthart 

V.  Olementson  (41  L.  T.  Bop.  798;  5  Q*  B.  Div. 

42)  ofiprotwd. 

<■)  BsraMad  by  P.  S.  OiWALD,  Biq.,  Banbur«»-I«w. 
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Thb  plaintiff  was  the  owner  of  large  estates  in 
Ireland,  and  in  the  year  1883  he  appointed  one 
Oaledon  Josias  Badolyffe  BoUing  hu  agent  in 
relation  to  such  estatea,  and  to  leoaiva  the  rants 
and  pn^ts  thereof. 

In  consideration  of  Oaledon  Josias  Badclylfe 
Dolling  heina  appt^ted  such  agent  and  receiver, 
he  and  one  John  Gregory  Grace  executed  a  joint 
and  several  bond,  dated  the  25fch  Jnne  1883,  tor 
the  sam  <rf  8000L  in  favour  of  the  pteintilt  or  hia 
attorney,  his  execators,  adminiBtrat<»a,  and 
assigns,  for  whioh  payment  to  be  wall  and  truly 
ma&  they  boond  UMmeelvea  ai^  each  of  tlum 
their  and  each  and  ev«^  oi  their  h^ra,  exeoatora, 
and  administmtora,  jmntly  and  severally  firmly 
by  SQch  bond. 

The  bond  recited  (inter  alia)  the  appcnntment 
of  C.  J.  B.  Doling  as  sntdi  agent  and  receiver, 
and  the  consent  m  3.  Q.  Onwe  to  beoooia  snxe^ 
for  him. 

The  oondiUon  of  the  bond  was  aa  foUowa : 

Now  the  ooDdWoB  of  the  above  obligation  is  swsh 
that  it  the  above  bouideB  OsMtm  Josias  Bsdcdyite 
BolUiif  ihall  p«j  or  osnae  to  be  paid  to  the  said  "BiMiynef 
BaTasU  Balfour  all  anma  of  money  whi<di  iliaU  represent 
the  rente,  iesnee,  snd  profits  ot  the  said  estates  payabl* 
to  the  said  BIsToey  Beyoell  Balfonr  as  exeontor  of 
Blayn^  Townley  Balfour  and  shall  and  will  from  time 
to  time  and  at  M  timss  hereafter  ae  ottem  ss  reqnestsA 
by  the  said  Blayney  B«yneU  Balfonr,  his  hein,  exeontots* 
administaatws,  or  assigns,  well  snd  trnly  or  oansft 
to  be  paid  nnto  the  ssid  Blaynsjr  BeyasU  BaUonr,  his 
heirs,  exeonton,  adnunistiators,  or  aaeigne,  all  sneb 
snm  or  snms  of  money  as  be  the  said  Galadon  J.  &. 
DolUng  diall  havs  had  or  reoeived  of  the  rente  and 
profita  of  the  aiid  estatee  and  shall  aad  wUl  reader  to 
the  said  Blayney  BsynsU  Balfonr  and  Ua  hoiis,  sxsoatorf , 
administraton,  and  assigns  tms,  jasi;  fan,  sad  pmtea% 
aoeoonts  of  aU  and  every  saoh  sam  sod  sasu  that  shsll 
be  by  him  had  or  oolleoted  from  the  tenaati  and  oesn- 
piers  ot  the  eaid  eetates  or  from  or  on  aeeomit  of  tiM 
rents  and  profits  of  the  said  setatee  oe  any  part 
thereof,  or  for  or  on  aooonnt  of  the  said  Blayaojr 
Beynell  Balfonr,  his  hein,  exeoottns,  adninistraton,  <m 
aidgne,  and  shall  and  will  whilst  he  ebaU  oontinn*  to 
aot  aa  snob  agent  oe  leorivec  well,  iast^,  truly,  and 
boMst^  in  amy  rsspeot  oondoet  Umsslf  in  As  ssid 
offlos  tl  agent  or  rsoeiver  of  ths  ssid  rents  fiisn  tida 
obUgatbn  and  every  matter  and  thing  therein  it™**'''*^ 
shall  be  void  and  ot  no  dfeot,  oHMnriss  shah  lemaia  in 
fell  f one  and  virtos  in  Uw. 

0.  J.  B.  Boiling  oontilnned  to  aot  m  snolx 
agent  and  reeeiTer  tmttl  Feb.  1900,  bnt  in  April 
1900  he  exeontad  an  assignment  to  a  tmstee  for 
the  benefit  of  his  creditors,  and  afterwards  leffe 
the  conntry. 

The  plaintiff  then  discovered  that  0.  J. 
Dolling  had,  at  the  date  <^  the  assignment 
reoeivM  and  appropriated  to  his  own  nee  atleasrt* 
the  snm  of  21031.  It.  3d.  in  respect  of  tiie  rents 
and  profits  of  the  Irish  estatee  belonging  to  the 
plaintiff. 

John  Qr^iy  Oraee  died  on  the  13th  Aof^. 
1889,  having  br  his  will,  dated  the  13th  Harch 
1889,  appointed  the  defendants  hia  execatOTa  and 
giren  ms  nltimate  reeidnaiy  estate  to  f^  defeii;* 
dant  John  Dibblee  Grace. 

The  pbuntiff  claimed  (1)  a  declaration  that  Uie 
Habilibr  of  J.  G.  Grace  nnder  the  bond  waa  not 
detttrmined  by  hia  death;  and  (2)  payment  kgr  tho 
defendants  aa  exeonton  <^  J.  G.  Otmoe  of  the 
sum  erf  2103Z.  Is.  Sd.  or  aiuih  oUmt  aom  m  might 
be  due  to  the  plaintiff  nnder  the  Ixmd. 
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Tte  dtCandute  allmd  tluk  the  pluniiff  knew 
cf  OedMthaf  J.  O.  CSm0  Terr  aborUj  ftftar  tha 
dkto  tlwraot  and  that  the  UaUlW  of  J.  a.  Onwe 
to  fha  ^^BtiK  voAbt  fhe  bona  oSMsd  at  Ua 
daath  or  when  saofa  death  fint  beoame  known  to  ' 
thenlaintilf. 

Tm  jluntifl  took  oat  a  Bamnumi  to  have  the 
inelimuiazy  ^aiat  of  law  determined — fiz., 
whether  the  lial»lity  (if  an^)  of  J.  G.  Grace  under 
the  b(md  determined  on  hu  death,  or  when  snoh 
death  first  beoame  known  to  the  pWitifL 

The  i»lalatiff,  for  the  pnrpoae  of  determtniDg 
anoh  point  of  law,  admitted  that  J.  G.  Grace  died 
on  the  13th  Ane.  1899,  and  that  he  knew  of  hit 
death  shortly  after  that  date. 

An  order  on  the  anmmona  waa  made  directing 
attoh  point  of  law  to  be  tried  before  an;  evidenoe 
waa  given  or  iasne  of  iwt  triad,  auL  thia  now 
came  on  to  be  argned. 

HughM,  TLO.  and  Bryan  Farrer  ior  the  plain* 
tilf.— It  is  said  that  knowledge  of  the  death  of 
the  guarantor  determined  the  liability,  and  for 
the  porpoae  of  detuding  the  point  otlaw  we  admit 
tdtat  we  knew  of  his  death.  This  pt^t,  however, 
axoee  in  1^  in  the  case  of  Gordon  t.  Calvert  (2 
Sim.  258  ;  4  Bnai.  581)  when  Hie  facta  ware  more 
in  favour  of  the  defnduit  than  in  the  preaent 
case,  beoanaa  there  there  waa  an  npraea  notice  of 
death  and  the  emplojran  aettully  required 
further  seonrity.  The  action  went  on  at  law 
aab  noM.  Calveri  v.  Gordon  (3  Man.  &  By.  124  ; 
7  Bam.  &  Gress.  809).  [Toungvr,  E.O.— It  is  also 
Teported  in  6  L.  J.  188,  K.  B.  and  7  L.  J.  77,  K.  B., 
and  the  bond  is  fully  set  oat  in  the  former 
report.]  The  authority  of  that  oase  has  never 
been  qnesticned,  and  haa  been  referred  to  in 

BwrgMt  V.  Bv*,  86  h.  T,  Bsp.  MO ;  L.  Bsp.  18  Eq. 
450,  at  p.  457  ; 

Uoydfv.  fiofjMr,  48  L.  T.  Bsp.  481 1  16  Cb.  lUv. 
290.  at  pp.  806,  810. 

Twng^r,  £.0.  and  Oregaon  for  the  defendant 
—We  say  Uiat  this  oase  depends  on  two  proposi. 
tiona  of  law,  first,  whether  the  guarantor  when 
linng  haa  power  by  notice  to  determine  the 
ontrantee  provided  the  employer  has  time  to 
find  a  fresh  surety ;  and,  seoondly,  whether  if  the 
guarantor  dies  notice  of  his  death  to  the  employer 
■monnta  to  notice  of  detennination  <a  the 
goarsutee.  With  rward  to  the  first  pmnt  the 
phiwtiff  says  that  the  goanutea  hinds  for  all 
tinM^  and  lor  this  propontkm  he  <ntes  Cahert  v. 
Chrion  (nhi  sap.).  In  that  case  the  court  oame 
to  tha  c(nioluaion  cm  the  conatmoticm  of  the  bond 
thai  the  guarantee  laated  during  the  whole 
•mpkmneni*  and  that  notice  determining  the 
liamUfy  at  omoe  waa  not  a  snlBinent  notice.  We 
do  not,  however,  assert  tbis.  We  say  that  the 
liaUlitr  is  determined  not  immediately  on  the 
death  but  within  a  reaaonable  time  afterwards. 
A  oondition  t^t  the  liability  is  to  endure  for  a 
vreaoribed  time  is  for  the  benefit  of  the  surety, 
fmt  does  not  preolade  it  bung  determined  before 
tbeeipiratifm  ot  the  preo(»ibed  time ; 

Qfvnl T. Davi^  6  L.  T.  Bsp.  579;  ia0.aK.S. 
748. 

CouUhart  v.  Clement$on  (41  L.  T.  Bep.  798 ;  & 
Q-  B.  Div.  42)  is  important  on  the  qaeetion  of 
conatruotion  of  the  guarantee  and  alao  as  to  the 
elBeet  oi  notice  of  the  deatii  of  ihe  goaiantor. 
The  ratio  deetdendt  in  Lloydt  v,  Barpar  (ubt  tup.) 
waa  that  by  the  rulea  of  Iih^da  the  underwriting 
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member  could  not  he  exoloded  from  membership, 
and  therefore  it  waa  a  guarantee  which  could  not 
be  determined.  They  alao  referred  to 

FMOifirt  V.  ftaaaO,  87  L.  T.  Bsp.  881 )  L.  Bsp.  7 
Q.B.666; 

Boiriaad  m  Ffebo^  aad  Smk$,  pp.  TV*  8Si 
Witii  regard  to  onr  aeoond  propositkn  we  aay 
that  knowledge  of  death  is  s^niTalent  to  a  notice 
to  determine  daring  the  lifetime  ttf  the  guarantor  i 

O^aUhorf  v.  Clmwnimn  tup.). 

[JoTCi,  J. — CovMhart  v.  CUmenUon  doea  not 
decide  tiiat  with  reference  to  a  guarantee  of  thia 
kind.]  We  submit  it  doea  so  apply.  It  haa  been 
referred  to  in  the  Ooort  of  Appeal  and  never 
overruled,  and  is  therefore  binding  on  this  court : 
B*ck»tt  V.  Addyman,  8  Q.  B.  Div.  783,  st  pp.  788, 
702. 

They  also  referred  to 

JI«Sh«rrv,49L.T.Bsp^556;  S5  Oh.  Div.  688,  at 

pp.  686,  708 ; 
BsAa«sit«r,78L.T.Bsp.283;  (1885)  1  C!h.  S78 ; 
Bs  ITMaa  t  Dodd  v.  IfMan,  (1897)  1  b.  Ch.  57S. 

Sughet,  K.C.  in  reply.— My  friend  has  to  estab- 
lish that  this  is  one  of  the  olass  of  guarantees 
which  can  be  determined,  and  that  knoiriedge  of 
death  is  the  aame  aa  notioe  of  determinant. 
In  order  to  establish  his  aeoond  propoaition  he 
mnet  establish  his  first,  and  I  snmiis  this  he  ia 
far  short  of  having  done.  This  oase  is  dearly 
distingaishable  from  the  caae  of  a  faanlnr^ 
guarantee.  See 

Uoyda  T.  fiorpm*,  43  L.T.  Bep.  at  pp.  488, 484 ;  16 
Ch.  Div.  at  pp.  806,818,  817,  818,  S19. 

Llojfdt  T.  Horpsr  was  decided  on  the  principle  ol 
OoMmi  T.  Chrdon,  and  it  is  impoasiUe  in  tiiia 
court  to  ai^ae  my  friend's  first  propoaition.  H 
he  could  uve  eatahliahed  his  first  proposition 
there  might  have  been  something  in  his  second  aa 
we  admit  that  CouUhart  y,  CUmentson  (vbi  sup.) 
haa  not  been  overruled.  [JoTca,  J. — The  quea-. 
tion  I  have  to  determine  ia  to  be  formulated  as 
follows — ^viz.,  whether  the  liability  of  J.  G.  Grace 
determined  immediately  or  ouierwiae  by  the 
mere  fact  of  his  death  ocnning  to  the  knowledgo 
of  the  plaintiff.] 

JoTOB,  J. — ^I  think  it  is  undoubted  law  that  a 
oontinnin^  guarantee,  not  under  seal,  tor  f  utore 
advanoaa,  if  not  so  framed  aa  to  beoome  operative 
bef<ne  it  is  acted  on,  may  be  revoked  <nr  wiuidnwn 
altfwether  before  being  aoted  on;  and  ah  to  farther 
or  lutare  transactions  may  be  terminated  at  any 
time  unless  the  contraty  be  expressly  stipalated. 
Now,  the  reaaons  for  this,  in  the  caae  of  such 
a  gnarantee^  are,  I  thinl^  qoite  obvious  on  a^ 
moment's  consideration;  and  they  are  pnt  veiy 
Inoidly  in  the  judgment  of  Brie,  (3  J.  in  tiM  caae 
of  Qford  V.  Daviea  (6  L.  T.  Bep.  579;  12  0.  B. 
N.  S.  748).  When  such  a  guarantee  ia  under 
seal  it  has  been  held  at  law  thi^  the  gnanator  ia- 
not  entitled  by  notice  to  determine  its  operation  j 
bat  in  equity,  even  in  the  oase  ot  a  continuing 
guarantee  under  seal,  saoh  as  that  I  have 
mentioned,  where  as  Lush,  L. J.  puts  it  in  the 
case  of  novdt  v.  flarver  (43  L.  T.  Bep.  481,  at 
p.  484 ;  16  Gh.  Div.  290,  at  p.  319,  "  the  considera- 
tion is  fnwmentar^,  supplied  from  time  to  time, 
and  therefore  ^viaible,  the  operation  of  the 
guarantee  as  to  fature  transactions  may  be  deter- 
mined by  notioe.  Now,  the  right  to  determine  or 
withdraw  a  guarantee  by  notioe  f(Hihwith  cannot 
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pOMiMy  exist,  in  my  opinion,  when  the  oonridan- 
iioa  for  it  is  indivieible,  bo  to  speak,  and  moves 
Irom  the  person  to  wliom  the  guarantee  is  ffiren 
onoe  tor  all,  as  in  the  case  where  the  consiaera- 
tion  is  hie  giving  or  confeiring  an  office  or 
employment  upon  some  person  whose  integrity 
he  guarantees.  It  is  impossible  that  the  guarantor 
ehoold  be  entitled  by  notice,  unless  he  has  ex> 
grossly  BO  stipnlated,  to  determine  that  goarantee 
instanter.  It  is  admitted  that  some  time,  at  all 
events,  mast  be  allowed  for  a  lawful  determi- 
naUon  of  the  employment  by  the  person  to 
whom  the  gnuantee  is  giveo.  and  I  think 
with  reference  to  a  guarantee  of  tiie  nature  and 
^ren  under  dronmstanoes  such  as  the  court  has 
to  consider  in  the  present  case,  many  other  con- 
^deraidunts  are  appLioable  besides  merely  that  of 
a  lawful  determination  of  the  employment  by 
^ving  six  m(Mth'B  or  some  other  reasonable 
notice.  As  I  said  in  the  course  of  the  argument, 
tax.  months'  notice  might  determine  the  employ- 
ment just  in  the  middle  of  the  audit  of  rents  or 
at  the  time  when  the  rents  were  being  collected,  or 
the  employer  might  have  put  himMlf  in  such  a 
position  with  reference  to  the  person  employed 
that  it  might  be  most  inadvisable  and  injurious 
to  him  to  put  an  end  to  the  employment.  If, 
however,  such  a  guarantee  can  be  determined  by 
notice  at  all,  what  length  of  notice  tiie  employer 
must  necessarily  be  oititled  to»  has  not  ever  been 
determined,  and  must^  I  tiiink,  depend  upon  the 
particular  <^umst8noeB  of  the  ease.  Now,  that 
bung  so,  there  is  no  difficulty  whatever,  to  my 
mind,  in  answering  the  question  to  be  deter- 
mined by  me  as  it  was  originally  framed.  It 
would  have  been  impossiUe  to  hold  that,  there 
beine  no  stipulation  to  the  oontraiy,  the  liability 
of  iSe  guarantor,  Hr.  Grace,  under  t^is  bond  was 
determmed  immediately,  ^Uier  on  the  death,  or 
on  the  fact  of  death  coming  to  the  knowle^^  of 
the  person  to  whom  the  guarantee  was  given.  But 
I  am  told  that  is  not  the  real  question,  and  it  is 
proposed  to  alter  the  question  into  a  form  which 
was  p^tly  BUf^ested  by  mysdf ;  and  the  question 
whicn  I  bare  now  to  decide  is,  whether  the 
liability,  if  any,  of  Mr.  Grace  under  the  bond  was 
determined  immediately  or  otherwise  by  the  mere 
fact  of  his  death  coming  to  the  knowledge  ctf  the 
plaintiff.  Kow,  whatever  the  true  answer  to  that 
•question  may  be,  and  whetiwr  moh  a  guarantee 
as  tiiis  can  be  determiaed  by  notice  or  net,  I  oer- 
tainly  am  disposed  to  axrree  with  what  Bomer,  Ij,S. 
eaid  in  Be  SthMtar  (72  L.  T.  Uep.  283,  at  p.  285 ; 
n895)  1  Gh.  573,  at  p.  577),  when  he  obeerved  upon 
Lord  Bowen*8  (then  Bownn,  J.)  deciuon  in  CotU- 
dJiart  T.  CltmenUon  (ufri  tup.}.  He  says  at  p.  577 : 
""I  denrs  to  add  that  I  do  not  assent  to  the 
general  proposition  that  where  a  person  who  is 
-entitled  to  the  benefits  of  a  contract  of  guaranty 
has  notice  of  the  death  of  the  guarantor,  and  he 
left  a  will,  he  is,  without  more.  afEeoted  with 
iu>tioe  of  the  contents  of  the  will,  or  is  bound  to 
«8snme  that  primd  faeU  it  would  be  a  breach 
■of  trust  on  tne  part  of  the  executor  not  to 
^ve  notice  to  determine  the  lialnlity.**  I  oer- 
iainly  desire  to  express  my  entire  ooncurmce 
witii  that,  whatever  tha  pnqwr  answer  is  to  the 
question  whatiier  snob  a  guarantee  as  tiie  one 
which  the  court  has  to  consider  in  tins  ease,  can 
be  detnmined  by  notioe  or  not.  Really  what  I 
have  to  decide  is  this— whether,  when  a  gaeraiitee 
of  this  kfaid  is  ^ven  as  part  (rf  thsooDfRdaratioii 
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tor  the  empfeyment  of  a  persm  by  the  perstm  to 
whom  the  guarantee  ie  givm,  the  law  requires  the 
guarantor,  in  case  he  desires  the  guarantee  to  be 
determinate  hf  notice  or  by  bis  death,  to  have  it 
expressly  so  stipulated;  or,  does  it  require  the 
person  to  whom  the  guarantee  is  ^ven  to  have  it 
expressly  so  stipulated  that  the  guarantee  is  not 
to  t>e  determined  either  by  notice  or  bf  the  death 
of  the  guarantor  P  After  listening  to  the  argu- 
ment, and  giving  some  consideration  to  the  oaae, 
I  have  come  to  the  conclusion  that,  upon  the 
whole,  in  a  oaae  where  an  office  or  empkyment 
is  conferred  in  oonnderation  of  snob  a  jgoaraatee 
SB  the  ODflin  this  ease,  it  ie.  I  think,  safer  to  hold 
that  the  guarantor  must  expreesly  so  stipulate  or 
provide,  if  he  dedres  such  guarantee  to  oe  deter- 
mined either  by  notioe  or  by  his  own  dea^ 
And  in  coming  to  t^at  conclusion  I  rely  upon  the 
case  of  Calvert  r.  Gordon  (2  Sim.  253 ;  3  Man.  & 
By.  124],  and  I  also  rely  upon  what  I  understood 
to  be  the  reasomng  <a  the  Lords  Justices  in 
Lloyde  v.  Sarper  (u&t  tup.),  although  I  have  not 
forgotten  that  there  was  a  special  fact  in  the 
latter  case — ^namely,  that  the  person  whose 
int^rity  was  guaranteed  was  in  such  employ- 
ment as  could  not  be  determined  by  Llpyda. 
Therefore  I  can  answer  this  question  as  altered 
by  saying  that  the  liability,  if  any,  of  the  said 
John  Grwory  Grace,  under  the  bond  dated  tiie 
5th  June  1883,  was  not  determined  immediately, 
or  otherwise,  by  the  mere  taot  of  liis  deaw 
coming  to  the  knowledge  of  the  pluntift,  and 
order  that  the  ooete  vit  both  parties  be  costs  in 
theaolaon. 

SolioUors  tat  the  plaintiff,  2Hofto2^  JTaiitsfy, 
and  Co. 

SoUoitors  for  the  defendant^  Hbrst,  Pottiisois, 
and  BaOvwrtt. 


Jan.  H  15,  and  25. 
(Before  Eadt,  J.) 
Ue  Hill  ;  Hnx  v.  Hill,  (a) 
WiU  —  Conetruction  —  Heirloome —  BetUemeiat — 

AbeoliUe  intvreei — Execviory  trutt. 
A  teetatrix  who  died  in  1891,  by  her  vUl,  made  in 
May  1891,  be^eathed  certain  ehatteU,  inebtdituf 
diaToonde,  mtniatwee,  and  a  ring,  to  her  eon 
until  he  ehould  die,  "  and  after  hie  death  to  each 
and  evmry  of  the  pereons  who  ehaU  in  turn  me- 
eeed  to  ttte  title  and  dwntty  of  Vieooimt  BiU, 
eeveraUy  and  aueeeeeively  as  they  ehaU  in  turn 
euceeed  to  tueh  title  and  dignity  a$  aforetaid, 
my  intention  being  that  the  said  diamonde  and 
miniatures  and  ring  ehall  deacend  ae  heirioome 
aafar  as  the  rvlee  of  law  and  equity  %oxll  permit." 
The  eon  entered  into  poeeeeeion  of  the  ehatteU 
and  died  in  March  lw5.  beitiff  eueeeeded  &y  hie 
eon,  who  bseams  fowrth  Vteeouni  HQit  and  whoee 
hrt^her  heeame  Keir  preeumpHve  to  the  tiUe. 
On  a  aKmmone  by  the  fourth  Viscount  Sitt,  to 
which  the  heir  preeumptive  was  defendant, ft»r 
the  determination  of  the  metUon  WMiKer  As  was 
eiUitled  absolutely  or  for  life  only  to  Ae  dkaifsis 
so  bequeaihed  by  Vie  testatrix : 
Held,  that  upon  the  death  of  the  testatrix'a  son, 
to  wJiom  vie  chattels  were  bequeathed  for  Z^e, 
they  became  the  abtolute  property  <^  the  fourth 
Viacount  SHI. 

is)  BspoiM  IV  J.  TavsnAH,  bq.,  Bwriw  rt  Law. 
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This  was  an  orinnatdug  sammons  in  the  matter 
of  the  tnuts  ol  the  will  of  Ann,  Dowager 
Yisconntees  Hill,  dated  the  28th  Mar  1891.  and  of 
the  Settled  Land  AoU  1882  to  1890.  taken  oat  by 
the  fourth  Viaoonnt  Hill  for  the  determination 
ol  the  qneation  whether  ha  was  entitled  abeo- 
Intety,  or  lor  life  only,  or  otfawwise  to  certun 
diamonds,  oonststing  of  a  tiara,  neoklaoev  pendant, 
and  earrings,  aad  to  other  chattela  bequeathed 
bj  the  will  to  descend  as  heirlooms  infch  the  title 
and  d^nity  of  Tisoonnt  HilL 

The  late  Ann,  Dowager  yisconntess  Hill,  hy 
her  will,  dated  the  28th  May  1891,  appointed 
Fanny  Velita  Eynnersley  and  Lewis  John^erser 
ezeoatoiB  and  tnuteeSf  and  the  will  oontuned  the 
folloiring  bequest: 

I  begnaath  my  dUmondi,  oonaittisg  of  a  tisra,  neek- 
Imoe,  pmdant,  aod  sarriiigR,  and  my  two  nuaiatorM  of 
Sir  Bowlaod  Hill  and  MIm  Jane  HOI,  wbioh  am  mmiiited 
in  Talret  as  brioeleta,  and  my  amall  ring  let  with  rubies, 
iriiioh  was  ^Ton  bj  the  Pretendar  to  Sir  Biohard  Hill, 
to  son  the  Tight  Hon.  Bola&d  Clegg  Yiaooant  Hill, 
until  ha  ahaU  die,  and  aftsr  bis  dsath  to  aaoh  and  arery 
of  the  panona  yiho  ahidl  in  torn  saoooed  to  tiie  titla  and 
fflgnH?  of  Yiaooant  HUl,  or  any  othar  title  or  dignity 
wUoh  may  be  gtantad  to  or  aaanmed  by  any  peraon  for 
the  time  baing  antitlad  to  the  aaid  title  and  dignity  of 
Yiaooant  Hill,  aererally  and  aaooeasiTely  aa  the/  shall 
in  torn  aoooeed  to  sooh  title  and  dignity  aa  afozeaaid, 
my  i&tsntion  being  that  the  said  dianumds  and  ninia- 
tma  and  ring  afaall  dasoend  aa  lieidoonu  as  far  as  the 
nilea  of  law  utd  eqolty  will  psmtt. 

The  testatrix  died  on  the  Slst  Oct  1881,  and 
her  will  was  dnly  proved. 

The  Bi^ht  Hon.  Rowland  Gl^g,  third  Tisoonnt 
TTill,  somTed  his  mother,  and  entered  into  posses- 
sion of  the  chattels.  He  died  on  the  30th  March 
1895,  aod  was  socoeeded  in  the  title  by  his  son, 
tiie  plaiiriaff  Bowland  lUohard  Oleflw.  fourth 
Tiaoonnt  HHU  who  was  bom  in  1863.  The  plain- 
tiff was  married,  but  had  not  ai^  isane. 

The  bar  preeumptiTe  to  the  title  was  theplain- 
laJTs  Inotl^,  the  defendant  Frands  William 
dm  Clegg  Hill,  who  was  bom  in  the  year  1866 
and  was  nn  married. 

The  plainflfl  shortly  attw  the  death  of  bis 
&ther  took  proceedings  to  recover  a  portion 
of  the  chattels  from  his  stepmother  Isabella 
Slizabeth,  Dowager  Tisoonntess  Hill,  who  claimed 
the  same  on  the  groand  that  they  were  subject  in 
the  hands  of  the  testatrix  to  an  alleged  precatory 
tnista 

The  decision  of  the  Goart  of  Appeal  esta- 
blished that  t^  chattels  were  not  subject  to  any 
precatory  trust,  and  the  reealt  ot  that  liti^tion 
was  that  it  was  detwmined  that  the  testatrix  bad 
power  to  dispose  ot  them  by  her  will :  (HiU  t. 
76  L.  T.^p.  103;  (ITO 1  Q.  B.  483). 

The  nature  and  extent  of  the  interest  taken  by 
the  plaintiff  under  the  will  of  his  grandmother, 
the  testatrix,  did  not  arise  in  those  proceedings, 
and  had  now  to  be  determined. 

This  was  an  originating  summons  taken  out 
on  the  30th  July  1901  by  the  plaintaff.  the  Bight 
Hon.  Rowland  Glegf;  Yiscoont  Hill,  for  the  deter- 
mination f^nter  alia)  of  the  question  whether  he 
was  entitled  absolutely  or  for  life  only  to  the 
diamonds  and  chattels  bequeathed  by  the  testa- 
trix to  descend  as  heirlooms  with  the  Hill  titie. 

Eirington  for  the  plaintiff. — The  question  is 
whether  the  plaintiff  is  entitied  to  the  chattels 
for  life  or  absuutely.  This  pdnt  was  not  decided 
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in  the  case  of  BiU  r.  JJtU  (uH  mp.),  which  relates 
to  the  same  chattels.  The  words  of  the  will  are 
not  suffioient  to  setUe  the  chattels  aa  heiriooms, 
but  after  the  death  of  his  father,  to  whom  they 
were  given  for  life,  they  became  the  absolute 
property  of  the  plaintiff.  They  are  not  annexed 
to  land  oy  the  providons  ot  the  will,  and  ihey  are 
not  bequeatJiea  to  trustees,  but  the  case  is  covered 
by  the  decision  in  ToUemaeka  v.  Coventry  (2  Clark 
&  F.  611 ;  37  B.  R.  260).  The  words  do  not 
amount  to  a  settlement  as  in  iie  Bir  J.  Bivett 
Camae'8  WiU  (53  L.  T.  Bep.  81 ;  30  Gh.  Div. 
136).  No  force  can  be  attnbuted  to  the  word 
"  heirlooms  **  in  the  absnoe  of  ai^  ocmtmot  or 
special  oiroumstanoes : 

Shtflley  V.  Shellty,  L.  Bet>.  6  Eq.  540 ; 

Be  Johntton,  52  L.  T.  Bep.  4i  ;  26  Ch.  Div.  588. 

JamM  for  a  mort^|;agee  of  the  property. 
Brinton  for  the  defendant. — The  defendant  is 
the  next  in  succession,  after  the  plaintiff,  to  the 
titie,  and  is  also  residuary  legatee  under  the 
will.  The  testatrix  clearly  intended  the  present 
viscount  to  take  only  for  life.  As  he  was  bom 
in  her  Hfetime,  she  was  able  to  effect  this,  and 
has,  by  the  terms  of  the  bequest,  effectually  done 
Bo.  The  words  "  as  far  as  the  mles  of  law  and 
equity  will  permit "  are  sufficient  for  the  purpose, 
notwithstanding  what  was  said  in 

TMmnaehe  v.  Coventry  (uM  sup.) ; 

Sngdsn'a  Law  of  Property,  pp.  8S6-8 ; 

Jfoatojru  V.  Lord  Inehiquin,  32  L.  T.  Bop.  487 ; 

Be  JoAtutoH  {ybi  tup.)  ; 

Harrinyton  v.  Sarrington,  L.  Bqi.  5  H.  L.  87. 
The  three  latter  oases  (ot  whidi  the  last-men- 
tioned was  decictod  in  Uaroh  1871,  some  years  after 

Shelley  v.  Shelley  {uhi  tup.),  treat  those  words  as 
mEitenal.  If  they^  are  not,  then  the  whole  gift 
after  the  third  Viscount  Hill's  death  is  bad 
under  the  law  against  perpetuities  according  to 
the  judgment  of  Lord  Oaims  in  Harringion  r. 
Sarrington  (u&t  cup.),  and  the  defendant,  as 
residoaiy  legatee,  takes  the  chattels  absolutely. 

Erringion  in  reply. — ^The  constraotion  placed 
on  the  words  of  tiie  will  on  behalf  of  the  defen- 
dant is  executory : 

Lord  SearadaU  v.  Cwnon,  1  J.  A  H.  40. 
There  is  nothing  in  the  will  to  cut  down  the 
absolute  interest  which  tJie  plaintiff  takes  in  the 
chattels: 

Xaekwortk  v.  Hinwman,  2  Keen,  688. 

Cur  adv.  vuU. 

Jan.  25.  —  EAST,  J.  delivered  the  following 
written  judgment :  —  It  is  not  diluted  that 
under  the  will,  the  son  of  the  testatrix— namely, 
the  third  Tiscount  Hill— was  entitled  to  posses- 
sion of  tiie  chattels  during  his  life.  Upon  hia 
decease  the  plaintiff  oontmda  that  the  cbattela 
vested  abaolntdy  and  indefeaubly  in  himself. 
The  defendant  ¥.  W.  O.  Olegg  Hill  contends  that 
the  chattels  do  not  vest  absolutely  in  the  pluntiff , 
but  that  upon  his  death  within  twenty-one  years 
after  the  death  of  the  testetrix  they  will  ^as  and 
belong  to  the  next  Tiscount  Hill,  subject  in  turn 
to  be  similarly  divested  in  favour  of  the  next 
sacceeding  viscount,  if  he  succeeds  to  the  title 
within  the  said  period  of  twenty-one  ^ears,  and 
that  the  peraon  who  is  Tiscount  HiU  at  the 
expiration  at  the  sud  period  of  twenty-one 
years  will  become  indefeasibly  entitled  to  the  said 
chattels.    The  Pendant  founds  tins  contention 
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on  (ihe  olatue  in  the  will  of  the  testatrix  bequeath. 
ing  the  chattels  to  eaoh  and  ereiy  of  the  persona 
vho  should  in  tarn  snooeed  to  the  title  and 
dignity  of  Tiaoonnt  Hill,  severally  and  suooes. 
tirdLj  aa  thqr  should  in  tnm  racoeed  to  the  titl^ 
her  intention  being  that  the  chattels  ahonld 
descend  as  heirlooms  eo  tar  as  the  rules  of  law 
and  equity  will  permit.  lb  is  clear  that,  subject 
to  the  rale  against  perpetuities,  chattels  may  be 
settled  to  follow  the  devolubion  of  a  dignity  :  (Be 
Johntton ;  CockereU  v.  Earl  of  Eatex,  52  L.  T. 
Bep.  44  ;  26  Gh.  Dir.  538,  at  p.  5iS ;  Hill  v.  Bill, 
76  Ii.  T.  Hep.  103;  (1897)  1  Q.  B.  483,  at  p.  4S0). 
I  have,  however,  to  consider  whether  in  the  present 
case  the  articles  hare  been  efFectually  settled  in 
the  manner  contended  for  by  the  defendant 
F.  W.  G.  Clegg  Hill,  and  whether  the  words 
which  I  have  read  are  sufficient  to  create  an 
executory  trust  and  cut  down  the  interest  taken 
by  the  plaintiff  to  a  defeasible  interest,  in  the 
event  of  nis  dying  within  the  period  of  twenty. 
<me  years  from  tu  death  of  the  testatrix.  That 
the  mere  addition  of  the  words  "  so  far  as  tiie 
roles  of  law  and  equity  will  permit**  will  not 
make  the  trust  executory,  or  amount  to  a  lUreotion 
to  settle  appears  from  Lord  ScaradaU  v.  Curzon 
a  J.  &  H.  40,  at  p.  50).  In  Shelley  v.  SkelUy 
(ubi  «up.)  the  testatrix  gave  certain  jewelleiy 
"  to  my  nephew  John  Shelley,  to  go  an  d  be  held 
as  heirlooms  by  him.  and  by  bis  eldest  son  on 
his  decease,  and  to  go  and  descend  to  the  eldest 
son  of  such  eldest  son,  and  so  on  to  the  eldest 
son  of  his  desoendants  aa  far  as  the  rules 
of  liw  or  equity  wiU  permit*"  I  stop  there, 
omitting  the  subsequent  direction  in  that  will 
because  there  is  nothing  equivalent  to  it  in  the 
present  case.  Wood,  Y.G.  held  in  substance  that 
the  words  which  I  have  read,  if  they  had  stood 
akmeand  unqualified  1^  the  8al«equ«it  diteotion. 
would  have  created  an  abaolnte  interest  in  the 
nmhew  John.  AgMn,  in  Be  Ti$eou»i  Bkomoutk ; 
VtKount  EKnumlh  r.  Praed  (48  L.  T.  Bep.  422 ; 
23  Gh.  Div.  158)  the  facta  wei«  that  the  second 
Tiscount  Exmooth  bequeathed  to  trasteea  certain 
plate,  jewels,  and  other  chattels  "  upon  trust  to 
permit  and  suffer  the  same  to  go  and  be  held  and 
enjoyed  with  the  title  and  honours  of  Exmouth 
«o  far  as  the  roles  of  law  and  equity  will  permit', 
.by  the  person  who  for  the  time  being  shall  be 
aotnallpr  possessed  of  the  said  title,  in  the  nature 
of  heirlooms."  There  followed  in  that  case 
other  words  to  which  there  is  nothing  equivalent 
in  the  present  case.  In  dealing  with  the  portion 
'of  the  gift  which  I  have  read,  Fry,  L.J.  said  (at 

5.  162) :  There  can,  in  my  judgment,  be  no 
oubt  that  the  effect  of  that  clause  standing 
alone  would  be  to  give  an  {absolute  interest  in 
the  chattels  to  ihe  orat  person  who  snooeeded  to 
the  lumours,  and  that,  tWefore,  if  it  had  stood 
alone,  the  third  Tiaoonnt  would  have  become 
alwolntelT  possessed  of  these  ohatt^.  That,  I 
think,  follows  from  the  case  of  Tollemaehe  v. 
■Coventry  {uhi  sup.).  In  the  case  of  Countese 
•of  HarrxTigton  v.  Earl  of  Harrington  (L.  Bep. 
5  H.  L.  87)  Lord  Weatbury  pointed  out  (at  p.  101) 
that  in  the  case  of  a  direct  sift  of  chattels,  upon 
trusts  corresponding  with  the  ownership  of  real 
estate,  up  to  the  hmit  of  time  allowed  by  the 
law  against  perpetuities,  it  is  settled  that,  so 
soon  as  the  real  estates  (to  which  the  personal 
chattels  are  thus  made  accesnory)  vest  in  a  tenant 
in  tail  in  possession,  the  transmissibUity  of  the 


personal  estate  ceases,  although  the  time  allowed 
hy  the  rule  against  perpetuities  has  not  expired, 
and  the  personal  chattels  become  the  absolute 
property  of  the  tenant  in  tail  in  posseaaion, 
althotmi  he  may  he  an  infant,  and  may  after- 
wards ale  without  having  attained  majority.  To 
meet  the  difficulty  of  the  chattels  beo<»niag 
severed  from  the  real  estate  by  reaaon  of  the 
death  of  an  infant  tenant  in  tuL  it  is  usual  to 
impose  a  condition  that  the  horlooma  shall  not 
vest  absolutely  in  any  tenant  in  tail  unless  he 
shall  attain  twenty.one.  In  the  same  case  Lord 
Cairns  pointed  out  (at  p.  107)  that  none  of  the 
authorities  (except  Lord  Hardwick.  whose  views 
had  not  beisn  followed)  had  doubted,  but  tiiat, 
indeed,  all  had  assumed,  that  a  general  trust  of 
chattels  to  go  with  settled  estates,  or  to  be  held 
by  persons  for  the  time  being  entitled  to  the 
possession  of  settled  estates,  as  long  as  the  mtea 
of  law  and  equity  would  permit,  would  be  effectual, 
and  effectual  by  means  of  those  particular  words, 
to  oany  the  chattels  to  the  flrat  person  with  an 
estate  ot  inheritanoe,  but  that  the  doctrine  at  the 
same  antluuitiee  was  that  the  Oonrt  of  Equity 
could  not  further  protect  the  chattels  it  that 
person  died  under  twenty.one,  and  if  the  instru- 
ment of  settlement  did  not  contain  any  valid 
clause  of  defeasance  in  that  event.  In  my  judg;. 
ment,  a  similar  rule  applies  where  chattels  are 
settled  to  follow  the  devolution  of  a  diniity  and 
to  descend  as  heirlooms  so  far  as  the  rues  of  law 
and  equity  will  permit,  and  in  the  absence  of  any 
clause  of  defeasance  in  the  instrument  of  settle- 
ment they  will  vest  absolutely  in  the  first  person 
upon  whom  the  digni^  devolves,  upon  the  decease 
01  any  person  or  persons  to  whom  Umited  intereat 
in  the  chattels  are  expressly  given.  In  the 
present  case,  uptm  the  decease  of  the  third 
Tiscount  Hill,  to  whom  the  chattels  were  given, 
for  Ua  life,  or  until  his  death.  Hie  ohattela 
paaaed  abaolntely  to  the  fourth  Tisoonntk  and 
I  make  a  declaration  aooor^iuly.  The  pl^tiS 
is  to  pi^  the  oosts  ai  all  parbea  ot  this  itpplioe. 
Hum. 

SoUdtors,  Upperton  and  Co. ;  CheMter  and  Co. 
tor  lMca»  amd  0aU,  Wem,  Salop. 


EDTG'S  BENCH  017181011. 

Dec.  13  and  16, 1901. 

(Before  Waltoh.  J.) 

Mjlnchestbb  Linebs  Likitbd  v.  British  i.ki> 
FoBBioN    Habike    Insubance  Gohpakt 

LlHITBD.  (a). 

Marina  in$wrance— Policy  on  "chartered  or  hire 
money  "  to  cover  "  Iom  of  hire  money  " — Lota  of 
hire  through  veaael  becoming  ine^ient — Qovem- 
ment  charter-party — Option  to  discharge  veeael 
— Losa  by  discharge  of  veseel— Bight  of  aaaured 
to  recover  on  policy. 

By  a  charter-party  in  the  Oovemment  form  the 
Admiralty  chartered  a  veaael  for  transport  aer- 
vicefor  three  montha  certain,  and  thenceforward 
until  they  ehotdd  give  notice  to  the  ownera  that 
the  veeaelwcu  diaeharged  from  Vieir  aerviee,mch 
notice  io  be  given  tohen  the  veaeel  wu  tn  port  m 
the  Vnited  Kingdom;  and  the  charter-party 
provided  that  if  the  ahip  became  incapable  from 

(a)  ll«pocted  by  W.  W.  Oss,  Eiq.,  BMrblw-ftt-L>w. 
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My  (l^fte^  or  from  mm  emut  wkattotver,  io  |>er- 
/om  m«  ««rvtM  «^eK»tfy,  ilks  ^dmiroZiy  mxghi 
make  abatemviU  by  toay  of  muUt  out  of  ihe 
frtigki.  The  thipownere  effected  a  Hme' policy 
upon  **  chartered  or  hire  money  "  to  "  cover  the 
2Mt  <tf  hire  money  ealeulated  at "  to  mu6h  per 
day  caueed  hy  {amongei  other  thinge)  vtant  of 
repairs  or  breakdown  of  machinery,  re7^dering 
the  veteel  inefficient  for  the  eerviee.  Under  the 
charter-party  the  veeeel  had  made  a  voyage  and 
had  returned  to  England,  and,  the  three  vumthe 
having  previouely  expired,  the  AdmircUty  had 
continited  the  employment,  and  had  given 
inetructiont  that  the  veeeel  totu  to  proceed  on 
another  voyage  on  a  certain  day.  While  Vie 
veatel  wof  in  dry  dock  it  loaa  diteovered  that 
tome  ef  the  blades  of  her  propeller  were  eraeked 
and  that  it  would  take  tome  time  io  repair  the 
damage.  In  contequence  of  thie  the  Jdmiralty, 
wider  &eir  option  in  the  charter-party^  gave  the 
oipnert  notice  dieeharging  the  veeeel,  and  the 
veeeel  woe  discharged  from  the  Oovemmejit  eer- 
viee OM  from  that  date.  The  vessel  then  under- 
loent  repatre,  which  took  fifteen  days  from  the 
date  of  her  discharge  by  the  Admiralty.  In  an 
action  on  the  policy  by  the  owners  of  m  ship  to 
recover  from  the  inswren  the  lose  ef  hire  money 
for  the  fifteen  days : 

Held,  that  the  "  chartered  or  hire  money "  tn  the 
pelvEv  meant  "  hire  money "  in  the  nature  of 
freight  payable  under  a  contract ;  that  the  loss 
of  each  hire  to  the  shipowners  for  the  fifteen  days 
vMe  caused  by  the  emerdee  of  the  option  v>hMt 
the  AdmiraUy  had  under  the  charter-party  to 
discharge  the  vessel  from  their  service,  and  not 
by  the  umnt  tff  repair,  breakdown  of  machinery, 
or  other  perUe  inemed  againtt  innaer  the  voUey, 
and  that  there  woe  therefore  no  loss  under  the 
pt^iey,  for  wftjeA  ihe  shxpomeire  were  enfttfed 
toreeoMT. 

CoKKBXCiJX  ACTION  tried  b7  Walton,  J.  with- 
out a  jury,  the  plaintifls*  olaim  beinff  for  a  partial 
Ion  upon  a  policy  of  marina  insurance  under- 
written by  the  defendant*.  The  plaintiSe,  Uie 
Manchester  linen  Limited,  were  the  owners  of  a 
steamship  called  the  Maric^sfer  Corporatiam  of 
5473  tona,  and  the  policj  apon  which  they  now 
aned  was  a  policy  efrected  with  the  defendants,  an 
insnranoe  oompeay,  on  the  9th  Karoh  1900. 

The  Jfane&eftor  Corporaiton  was  chartered  by 
the  Gk>Tenunent  for  transport  service  by  a  charter- 
party  dated  the  14th  Deo.  1899.  The  charter- 
party  was  in  Uie  Ooremment  form,  and  was  made 
between  the  GommiBiionen  for  Execatins  the 
Office  of  Lord  High  Admiral  of  the  United  King- 
dom of  the  one  put,  and  the  agent  on  behalf  of 
the  owners  of  the  veasel  of  tiie  other  part*  and 
■ftw  lecdtinff  that  a  oopy  ift  the  regnlationa  for 
Her  Msjosty^  transpcat  serrioe  had  been  delivered 
to  the  owners  and  the  master  of  the  ship,  providud 
that  the  Jf oiteAeefer  Corporation 

^■11  OB  sad  Iran  ths  25tk  Not.  1899  beat  the  mttIm 
of  the  said  eonaiisskaers  to  ths  extent  hendoafter  bud- 
Haasd  Cos  the  «paoa  oC  tioss  ealsndar  months  eortain 
•ad  thePOsfOTWMd  until  the  CoBiBn'sslotiw  for  Eteeating 
On  Offles  of  Leid  Admizal  afoiMaid  for  the  time 
befaig:  shall  eaoso  aotiee  to  be  giTSo  to  the  eeooud  pert? 
named  [that  is,  to  the  effent  tA  the  owners  of  toe  ship], 
his  eMOBton  or  adsatnistiators,  eg  to  the  master  or  other 
person  havinff  ebarge  of  the  said  ship,  tiut  she  is  dis- 
charged from  Her  Majes^'s  eervioe,  soeh  notiot  to  be 


glTsn  when  the  said  ship  is  in  port  in  the  Uaitsd  Kisg- 
dom> 

Then,  as  to  the  rate  of  payment,  the  owners 
ShaU  be  allowed  aad  paid  for  ths  freight  o(  the  ship  at 
the  rate  of  twoBty-fonr  shiUliigs  psr  ton  per  eakniflar 
mooth  for  the  BBmber  of  tons  above-mentioBed  dnriBg- 
each  time  as  the  said  ship  shall  be  oontisned  in  Her 
Hsjesty's  employ,  end  shall  dnly  and  elKoient^  psifom 
the  ssnrioe  Ux  whioh  she  is  her^  engaged. 

The  oharter  -  party  contained  the  following 
olanse: 

Prorided  always  end  it  is  hereby  agreed  and  declared 
that  if  at  uy  time  or  times  heresfter  it  eball  be  made  to 
^pear  ta  the  eaid  oommieeionere  that  any  delay  baa 
been  oaneed  or  hae  oecrocd  by  breanh  of  ordws  or 
negleot  of  dnty,  or  ibat  the  eaid  ehip  beoame  inomwble 
from  any  defeot,  dcfioieooy,  breach  of  (^ders*  or  fnm 
nay  oanss  whattoevsr,  to  perform  effidsatly  the  serriee 
ooBtBsoted  for,  tbsB  aad  is  every  sBoh  ease  it  shall  aad 
may  be  lawful  to  sad  for  the  said  oommiesieners  to- 
retain  in  arrear  the  pay  of  the  ehlp  for  two  months  as 
aforesaid,  end  to  pnt  the  said  ship  ont  of  pay.  or  to  make 
each  abatement  by  way  of  molot  ont  of  the  freight  of 
the  eaid  ship  ae  they  shall  ad  jndge  flt  end  reasonable. 

Under  this  charter-party  the  Teseel  had  made 
a  voyage  to  Soath  Africa,  and  she  was  on  her 
homeward  voyage  on  the  9th  Haroh  1900  when 
the  policy  of  insurance  sued  upon  was  effected 
with  the  defendants.  She  arrivM  in  England  on 
the  Slat  March,  and  the  Commissioners  of  the 
Admiralty  gave  orders  that  she  should  proceed 
on  another  Toyi^  to  South  Afrioa,  the  date 
fixed  for  the  awinc  from  Lcmdon  being  tha 
ISbh  April 

By  the  permiasitm  of  the  Admiralty  the  plain- 
tifEs  pot  the  veeeel  in  dry  dock  for  the  purpoee  of 

bein^  cleaned  and  repainted,  and  while  the  vessel 
was  m  dry  dock  it  was  discovered  that  three 
the  blades  of  her  propeller  were  cracked  j  and,  in 
o(mse^aence  of  that,  on  the  5th  April  1900  notice 
iraa  given  by  the  Admiralty  to  the  master  of  th» 
ship  "that  tbe  hired  transport  Jtfancheater  Corpora' 
tion  was  that  day  discharged  from  Her  Majesty's 
service,"  and  on  the  7th  April  the  Director  of 
Transports  on  behalf  of  the  Admiral^  wrote  to 
the  plaintiffe'  agents  that  "  the  Maneheeter 
Corporation  was  discharged  from  Her  Blajesty'a 
service  on  the  5th  inst" 

In  answer  to  a  letter  from  the  plaintiffs'  agents 
the  Director  of  Transports  on  the  9th  July  1900 
wrote: 

That  it  was  intendel  that  ibis  vessel  should  make 
SBOthez  roye^e,  and  she  wes  being  piepared  to  that  end 
whan  It  was  diuovered  <»  the  ship  going  into  dry  dook 
that  tluee  of  her  propelier  Uades  were  oiiaoked,aBdths 

Divisional  Tranipwt  Offioer,  Boyal  Albert  DockSi  re- 
ported that  they  would  prooably  take  abo&t  eighteen 
dsye  to  replaoe.  As  rhe  hae  ioet  bladee  of  her  pro- 
peller on  the  way  oar,  and  bal  to  pnt  into  Qibnltar  tu 
replaoe  them,  and  as  she  loet  foctber  blades  between. 
Gibrsltar  and  tbe  C^pe,  it  was  decided  to  dieoharge  her 
from  the  eervioe  and  appropriate  another  tnuieport  In  her 
pUoe. 

And  subsequently,  on  the  16th  Nov.  1901,  in 
answer  to  a  letter  written  by  the  defenduits' 
solicitors,  the  Director  of  Transports  wrote 
admitting  that  the  reason  of  their  decision  was : 

That  the  Admiralty  were  nnwillisg  to  ran  the  riek  of 
fntther  tcoBble  similar  to  that  wUoh  had  been  prsvioBsly 
expetienoed. 

The  material  terms  of  the  policy  of  insoranoe, 
dated  the  9th  March  1900  (being  for  a  snm  at 
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30001,  at  a  prsmiam  of  SI.  per  cent)  wan  m 
foUowi : 

And  it  ia  hereby  agvaed  aad  deoUrad  tiiftt  the  eaid 
iosiiruoe  sbaU  be  wad  it  aa  insnianoe  (k»t  or  not  loet) 
•t  »ad  from  and  for  and  doting  the  space  of  three  otJandar 
owntiu  from  8Ui  March  1800  to  7th  Jane  1900,  both 
days  inoliuive,  Greeniriob  mean  time.  It  teqniredb;  the 
aunted  it  ia  agreed  to  retnm  pro  ratA  dail/  preminma 
on  oanoelling  inaozanoa  and  arrival.  And  it  ia  aleo 
agreed  and  deelared  that  the  anbjeot-matter  of  thii 
lioUo;  as  between  the  inaored  and  the  aiUd  oompany,  ao 
faraa  ooBoema  thia  polioy,  ahall  be  and  ii  aa  follows, 
iqion  chartered  or  hire  mon^  rained  at  19,5001.  To 
ocTer  and  pay  the  loss  of  hire  money  oalonlated  at 
2161.  ISa.  id.  per  day  aa  jwr  olanse  attached.  Iq  the 
event  of  total  or  oonatraotiTe  total  lou  of  steamer,  no 
olaim  to  be  made  for  the  unexpired  time  in  the  ahip  or 
Teesel  called  the  Manehegter  Corporatioa. 

The  claase  attached,  which  was  contained  in  a 
printed  Blip,  was  as  follows : 

The  amoont  to  be  paid  on  thia  polioy  in  the  event  of 
loss  of  time  as  mentioned  ia  thia  olanae  shall  be 
aiei.  18i.4d.  daily  on  19,5001.  bithearentof  loss  of  time 
from  defloienoj  orineffioienoy  of  men  or  atoreB,oolUsiott8, 
atranding,  want  of  repairs,  breakdown  ni  manhlnery,  or 
any  oaosea  i^pertaining  to  the  dotiea  of  the  owners  pre- 
venting the  working  of  the  vessel  for  more  thautwenty- 
fonr  hours ,  or  rendering  her  ineffioieat  for  the  service, 
the  payment  of  hire  shall  oeaae  from  the  hoar  when  the 
detention  or  inefficienoy  begina  until  ahe  be  again  ready 
•ad  in  a  fnlly  efBoient  state  to  reanme  hit  acrvice. 
i  ,  .  Beingforanddnring  the  epaoe  of  tinea  oakndar 
months  (beginning  and  aiding  with  Qreenwioh  mean 
time)  aa  emph^mant  may  (riler. 

The  pUuntifEs  in  their  points  of  dum  alleged 
tiiat  the  policy  sned  on  waa  a  policy  executed  by 
the  plaintilb  m  c(nitinuat»on  of  a  policy  with  the 
defendants  on  the  8tb  Deo.  1^.  while  the 
Manchester  Corporatum  was  employed  in  Her 
liajesty's  transport  service  under  a  contract 
witK  the  Director  of  Transports  of  the  25th  Nov. 
im ;  that  on  the  5th  April  1900.  whUe  stiU 
employed  under  this  contract,  the  Teeeel  became 
inefficient  tor  service  under  the  contract,  by  reason 
<xf  dumage  to  or  defect  in  the  propeller,  and  was 
not  ready  and  efficient  to  resume  the  service 
nntil  5.30  p.m.  on  the  20bh  April  1900.  a  period 
of  foarteen  days  and  seventeen  and  a  half  honrs ; 
and  the  plaintiffs  claimed  ^11.  ISs.  7d.,  defendants' 
proportion  of  loss  of  hire  on  fourteen  days  and 
seventeen  and  a  half  hours. 

The  defendants,  in  their  points  of  defence, 
allied  that  notice  that  the  tou^  was  discharged 
from  Her  Kajesty's  serrioe  waa  spTen  on  the 
£th  April  1900 ;  that  the  plaintiffs  had  not  between 
the  &th  and  the  20th  April  any  chartered  or  hire 
mon^  at  risk,  and  had  between  those  dates  no 
insnrable  interest  within  the  terms  of  the  policy ; 
and  that  if  there  was  any  loss  of  chartered  or 
hire  money  the  proximate  cause  of  the  lots  was 
the  notice  of  the  commisBioners  discharging  the 
vessel,  and  not  the  alleged  inefficiency,  and  that 
the  defendants  were  under  no  liability  to  the 
plaintiSd. 

Carver,  K.C.  (L.  Nofxd  with  him)  forthepliun- 
tiffs. — What  is  said  here  is  that  there  was  no  loss 
within  the  meaning  of  the  policy.  The  plaintiffs* 
oontention  is  that  there  was  a  loss,  and  that 
what  was  lost  was  the  use  of  the  ship  for  the 
period  from  the  5th  April  to  the  20bh  April, 
when  she  was  agun  fit  for  service.  What  was 
at  risk  was  the  Joss  of  hire  which  would  accrue 
onder  a  clause  in  tiiis  form.   The  Government 


charter-party  does  not  oontidn  a  oesser  claase*  cn: 
a  oesser  of  hire  at  all ;  it  oontains  a  clause  which 
enables  the  Admiralty  to  deprive  the  shipowner 
of  hire;  but  it  does  not  make  tlie  hire  oeaseon 
certain  events,  and  under  the  olauBe  it  would  be 
a  matter  of  discretion  for  the  commissioners  to 
make  the  pay  cease.   The  first  question  is,  What 
was  the  subject-matter  insured  by  tliis  policy? 
The  polioy, 'which  was  a  time  policy,  does  nob 
refer  to  the  charter-party,  and  the  charter<party 
does  not  contain  a  cesser  clause,  so  that  the 
insurance  effected  by  the  policy  is  not  a  limited 
insurance  merely  against  the  loss  of  hire  arising 
under  this  form  of  a  Government  charter<party, 
but  is  a  general  insnraaice  against  the  loss  ol  hire 
which  would  take  place  assuming  that  the  vessel 
were  working  nnder  a  charter-party  with  the 
cesser  of  hire  clause  in  it.  Therefore  the  risk  in- 
sured against  acomes  if  the  vessel  becomes  unable 
to  work  within  the  meaning  of  that  claase  for 
twenty-foor  honre.   Our  first  argument,  therefore, 
is  on  the  asaumpdon  that  this  was  an  insnranoe 
on  the  actual  employment  of  the  ship  and  against 
the  loss  of  the  use  of  the  ship,  and,  arguing  on  that 
assumption,  there  must  be  a  loss  under  the  policy 
caused  by  something  done  under  the  dutrter. 
party.   The  loss  of  the  liire  by  the  oancellataou  of 
the  agreement  1b  a  loss  within  the  policy ;  it  was  a 
loss  by  the  action  of  the  Admiralty  in  giving 
notice  under  the  charter-party.   Secondly,  even  i£ 
the  plaintiffs  are  wrong  in  their  first  contention, 
and  if  the  poli<7  is  limited  to  freight  under 
tike  charter-party,  the  plaintiffs  are  stm  wtitled 
to  recover.  Tbwa  was  a  want  of  repair  or  break- 
^wn  of  maohinecy  within  the  meaning  of  the 
marginal  clause  in  the  policy.  The  plaintiffB  had 
an  interest  in  the  "  hire  money  "  payable  under  the 
oharter-party,  and  there  was  a  loss  of  this  hire 
money  by  perils  of  the  seas  imnred  against. 
There  was  a  defect  within  the  meaning  of  the 
marginal  clause,  and  also  within  the  meaning  of 
iSa»  charter-party,  which  entitled  the  commis- 
sioners to  put  the  ship  out  of  pay.  The  loss  arising 
therefrom  was  a  loss  from  perils  of  the  seaa ; 
and  this  loss  arose,  not  from  the  act  of  the  oom- 
missioners,  but  from  the  defect  which  brought 
about  that  act.   Inman  Steamship  Company  t. 
BUchoff  (47  L.  T.  Eep.  581 ;  7  App.  Cas.  670) 
appears  at  first  sight  to  be  against  theplaantifEa' 
contention,  but  wiien  carefully  looked  at  it  is  really 
in  their  favour.   In  that  case,  which  also  turned 
on  the  Admiralty  charter-party,  the  Admiral^ 
simply  todc  under  thor  power  of  mulct  any 
freight  that  had  been  eaned.    No  donbt  Lora 
Selbome  there  says  that  he  came  to  the  oowda- 
sion,  though  with  relaclance,  that  the  loss  was 
not  BO  proximately  resultiug  from  the  perils  of 
the  seas  insured  against  as  to  make  it  payable 
under  the  polioy ;  but  he  puts  a  hypothetical  case 
which  precisely  applies  to  this  case.   He  says: 
"     in  the  present  case,  the  other  terms  of  the 
oharter-party  being  the  same,  a  power  had  been 
reserved  to  the  chartererB  or  their  agents  to  deter- 
mine the  contract,  and  their  liability  to  further 
freight,  on  the  occurrence  of  any  such  damage  to 
the  ship  by  perils  of  the  sea  as  might  render  hm 
inefficient  for  the  service  which  she  had  under- 
taken, and  if  such  power  had  been  exercised 
before  any  further  freight  was  earned,  I  should 
have  been  of  opinion  that  thia  was  a  loss  of 
freight  1^  poils  of  the  sei^  for  whidi  the  insurers 
were  liable,    ^re  there  were  two  causes  open- 
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ting :  the  first  was  a  defect  in  the  iliip,  which  waa  the 
proximate  cause  of  the  loss,  and  uiat  was  a  peril 
laannd  against,  and  that  defect,  coupled  with  the 
decincm  c3  the  Admiralty,  oaoaed  the  toss  which 
nu  a  loss  ot  the  ohartared  or  hire  monCT.  In 
■ooh  oaaea  the  proximate  oanee  of  the  lose  is 
eonsidered  hr  Chauby,  B.  and  Bramvell,  B.  in 
Jadutm  T.  I7i»to»  Marittt  Intwnuut  Company 
Limited  (81  L.  T.  Bep.  789.  at  pp.  798-4;  L.  Bep. 
10  C.  P.  125,  at  pp.  127. 148).  The  plaintiffs  era 
oititled  to  reoorer  on  the  two  groonoi,  that  there 
waa  perils  insured  wainst  a  lots  of  the  Qorern- 
nieni  employment,  and  that,  apart  from  Govem- 
ment  employment,  thme  was  a  loss  ai  expectant 
hii«  whi^  th^  were  prevented  from  earning. 
[He  also  referred  to  Phillipe  on  Insnnuwe. 
•eot.1208.] 

Serutio*,  E.G.  and  Loehnit  for  t^e  defendants. 
—It  is  said  for  the  plaintiffs  that  there  was  a  kwa 
of  the  Gownment  employment,  hot  the  answer 
to  that  is  that  there  was  not  a  loss  by  perils 
inenxed  against.    The  insorance  was  not  such  a 
genafal  insurance  as  tiie  plaintiffa  contend  it  was. 
&  waa  not  an  inaaraaoe  agunst  the  loss  of 
expmdad  empk>ymeint»  hot  waa  only  agunst  loss 
uiaOT  a  ofmtract.    The  mbjeot-matter  of  the 
pcdiecy  ia  said  to  be  chartered  or  hire  money ;  bnt 
it  as  perfaetl^  dear  on  the  anthoritiea  that 
ciiartned  ot  hire  money  means  money  accruing 
due  for  the  use  of  the  ship  under  a  contract : 
(per  Blackbom,  J.  in  Barber  t.  Fleming,  L.  Bm>. 
5  Q.  B.  59,  at  pp.  70,  71;  per  Lord  Selbome, 
L.G-  in  Tnman  Steamehwp  Company  t.  Biechoff, 
47  L.  T.  Bep.  at  p.  582  ;  7  App.  Oas.  at  p.  672 ; 
per  Iiord  EUeuborough  in  Forbee  r.  AapinaU,  13 
Seat,  323;  Patrick  t.  Emnee,  3  Camp.  441;  Be 
Jamieaon   and   Neweaeile    Steamehip  Freight 
Jnewanee  AMtoeiation,  72  L.  T.  Bep.  648;  (18D5} 
2  Q.  B.  90).   To  come  within  the  policy  the  hire 
money  must  be  due  under  a  omtrao^  as  the 
inauranoe  is  an  innzaaoeof  hiienicaey  arising 
vnder  a  oontraot.    The  first  thing  to  detennine 
istiie  anlijeot-matter  ot  the  inauranoe.  In  this 
eaas  that  snbject-matter  is  "  chartered  or  hire 
nKHi^TalDedat-— — **;  that  is,hire  money  to  be 
earned  under  a  contract  in  tiie  nature  of  a 
charter-party.    Then,  when  the  sabject-matter  is 
aaoertuned,  the  next  thing  to  be  considered  is. 
ualnst  what  perils  the  subject-matter  is  insured. 
TnB  perils  insured  against  are  set  out  in  the 
danae  attached  to  the  policy,  as  the  policy  states 
that  the  insurance  is  "  to  cover  and  pay  the  loss 
of  hire  money  as  per  clause  attached."  What 
wae  at  risk  immediately  before  the  5th  April  was 
the  freight  payable  under  the  charter-party ;  after 
the  5th  April  there  was  no  Anight  payable  as 
the  eerrioe  had  been  determine.   There  was 
tfaeref<»e  no  hire  numey  at  risk  from  the  5th  to 
the  20th  April,  amd  therefore  there  was  no  loss  of 
■ocfa  hire  money  by  any  perils  insured  i^ainst. 
The  freight  m  hire  mime^  iraa  lost,  not  by  any 
of  the  pails  insured  uamat,  bnt      the  exennse 
of  the  <qpt3on  to  canoeT  in  the  charter*party.  and 
the  nerdse  of  that  option  was  the  proximate 
caoae  of  the  loss :  {MereaniUe  Sleamehip  Company 
Limited  t.  Tyaer,  7  Q.  B.  Dir.  73;  per  Lord 
Watson  in  Jamoa  Bteamehip  Cottony  v.  Bitehoff, 
47  L.  T.  Bep.  at  p.  587 ;  7  App.X;as.  at  p.  690). 
Therefore  the  defendants*  answer  ia  twofold :  first, 
that  the  aubject-matter  of  the  policy  was  chartered 
or  hire  money  arising  under  an  existing  contract 
Ommely,  the  oharter-par^)  which  waa  determined 


by  the  option  given  to  the  hirers  by  that  ocmtract, 
and  that  at  the  tame  when  this  money  sued  for 
was  alleged  to  have  aooraed  there  was  no  exist- 
ing oontraot  under  which  any  hire  money  was 
payable,  and  thw^ore  there  was  so  hire  mon^ 
at  risk ;  and,  seocmdly,  there  was  no  loss  by  any 
perils  inanred  against,  but  the  loss  arose  merely 
from  the  exereiae  by  the  Admiralty  of  the  opiaoa 
to  determine  the  oontraot  given  to  them  in  that 
contract.  For  these  two  reaeona  the  daCendanta 
are  entitled  to  snooeed. 

Carver,  E.O.,  in  reply,  referred  to  Jovfe  r. 
f  emtofd  (25  L.  T.  Bep.  932  ;  L.  B«).  7  78) 
and  Crowley  v.  Cohen  (8  B.  &  Ad.  4m). 

Cur.  adv.  vuU. 

]}ee.  16.— WaIiTOIT,  J.— In  this  case  the  plain. 
tif^B  are  the  Manchester  Liners  Limited,  and  the 
action  is  brought  against  the  British  and  Fordgn 
Insurance  Company  upon  a  marine  policy  ot 
inauranoe.   The  plaintifb  were  the  ownen  of  a 
ateamer  called  the  Mameheeter  CorwnvHon,  which 
waa  dhartered  by  tbem  to  the  Admiralty  by  a 
flharter<party  made  on  the  14th  Deo..  1899,  and  by 
that  oharter-|>arty  she  was  placed  at  the  aervioe  of 
the  oommissioners  for  the  snaoe  oi  three  months 
certain,  and  "  thenoefCMwara  nniil  the  oommis- 
sioners shall  cause  notice  to  be  given  to  the  said 
sectmd-named  |)arty  " — that  is  um  shipownors 
"  t^iat  she  is  ducharaed  from  Her  Majesty's  ser- 
vice, such  notice  to  be  given  when  the  said  ship 
is  in  port  in  the  United  Kingdom."  Therefore 
the  aervioe  was  for  three  months  oertain,  to  be 
continued  until  notice  waa  ^ven  that  the  servioe 
was  at  an  end,  and  tiiat  notice  might  be  ^ven  at 
any  time  when  she  was  in  a  port  in  the  United 
Kingdom.  Then  the  rate  of  pavment  was  pro- 
vided for  and  a  clause  inswtea  that  the  ship 
mi^ht  under  oertain  conditions  be  put  out  of  pay. 
[His  Lordship  read  these  clauses  of  the  charter, 
party.]  The  servioe  Idierefbre  onder  that  diarter* 
party  oommenoed  aa  from       25tb  Nov.  1899, 
and  was  upon  the  terms  stated.    On  the  9th 
Uaroh  1900  the  ahipo  wners  effected  with  the 
defendants  a  pdioy  of  inanrance  for  the  space  of 
three  calendar  months,  from  the  8th  Haroh  1900 
to  the  7tb  June  1900.  both  days  inclusive,  and  it 
was  on  "chartered  or  hire  money  valaed  at 
19,500i.  to  cover  and  pay  the  loss  of  hire  money 
calculated  at  2161.  13a.  id.  per  day.  as  per  clause 
attached.  In  the  event  of  total  or  constructive  total 
loss  of  steamer,  no  claim  to  be  made  for  the  unex- 
pired time."    [His  Lordship  then  read  the  clause 
attached.]    On  the  3rd  April  1900  the  vessel  was 
in  a  port  in  the  United  Kingdom — namely,  in 
London.   She  had  made  a  voyage  to  the  Oape 
and  had  returned.   In  the  course  of  that  voyage 
to  the  Oape  there  had  bem  aome  tronUe  witii 
the  Uadee  of  hw  propeller,  and  she  had  been 
repaired  at  Gibraltar,  ai^  again  at  the  Oa^ 
On   the  3rd  April  she  was  back  again  m 
LmdoQ   and  was   preparing,  under  the  in- 
stznotions  of  the  Admiralty,  to  proceed  on 
another  voyi^^,  and  I  tiiink  there  la  no  doubt 
that  bnt  for  what  happened  she  would  have 
proceeded  on  another  TO/jage,  and  her  services 
tinder  the  charter<puty  mmld  have  been  con- 
tinued.   She  was  put  into  dry  dock,  no  doubt  for 
the  purpose  of  the  voyage,  and  when  there  it  was 
discovered  that  some  of  the  blades  of  the  meo. 
peller  were  cracked,  and  in  consequence  of  that 
th^  Admiralty  gave  the  shipowners  notaoe  that 
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tbe  ship  WM  from  that  date  discharged  from  Her  I  hire  maaay  from  the  5th  April  to  the  20th  April 
]Caj«el7*s  aerrioe.  A  futher  notice  was  gino  on  I  by  pwils  iuored  agiUnat  mider  the  poliej. 
the  7th  April,  bat  there  ia  so  doabt  that  nom  the  I  IbBaahig  the  pcdipj  and  ilip  tt^ether,  it  aeans 
6th  April  the  eBrrioe  vas  pnt  an  end  to  and  the  I  aidSdentlT  plain  tuiit  the  tusDranoe  was  against 
▼easel  ^aohareed  as  from  tiiat  date  from  Her    the  loss  m  hire  monejr  by  reason  of  the  payment 
Uajesty's  sernioe,  that  is,  from  the  serrioe  under    of  tiie  hire  ceasing  in  oonseqoenoe,  amoDgst  other 
Uie  charter>part^.    As  to  the  reason  why  the     thinga,  of  want  of  repaira  or  Iweakdown  of 
Admiralty  exenused  their  right  whioh  they  had  |  machinery  preventing  the  working  ol  the  vessel 
onder  the  obarter-party  bo  to  put  an  end  to  the    for  more  than  twenty-fonr  hoars  or  rendering  her 
serrice,  two  letters  from  the  Admiralty  were  pnt  I  inefficient  for  |the  serrioe,  whioh  must  mean  for 
in  and  admitted  as  evidence.   [His  Lordship  read  I  serrioe  onder  tbe  contract  upon  whioh  she  is  at 
these  letters,  and  proceeded :]  Therefore  the  poei-     the  time  employed.   It  is  said  that  in  the  preseot 
tion,  BO  far  as  the  nndonbted  facts  are  concerned,  I  case  there  was  a  want  of  repair  or  breakdown  of 
was  this:    The  three  months  certain  in  the     machinery  whioh  prevented  the  working  of  the 
charter-party  bad  expired,-  and  the  service  was  I  vessel  for  more  than  twenty-fonr  boars,  and  whiob 
being  coutinaod  on  the  terms  of  tbe  charter-  t  rendered  her  ineffident  for  serrioe  mider  the 
party,  which  provided  that  at  any  time  when  tbe    charter-party  of  the  14th  Deo.  1899,  and  that,  in 
vessel  was  in  a  port  in      United  Kingdom,  tbe  [  the  language  of  the  slip,  it  was  on  this  event. 
Admiral^  oonld,  witii  or  withoat  reason,  pat  an    and  in  ocmseqaenoe  of  this,  that  the  payment  of 
end  to  the  service,  and  they  did   so  on  the  1  hire  ceased  from  the  5th  April  until  the  20th 
5flb  April  for  the  reason  atafeed  in  tiurfr  letters.    ApriL  Is  this  a  oomeot  statement  of  tiie  facta  P 
The  blades  of  the  propeller  were  repaired,  and  I  It  appears  to  me  that  this  is  the  qneation  whioh 
ther^MursooonpiedRom  the  5th  April,  wheal  the  I  I  hare  to  decide  in  this  oaea.  The  taet  is 
vessel  was  discharged  from  tbe  service,  till    that  tiie  hire  ceased  on  the  5th  April  (not 
5.30  p.m.  of  the  20tb  April,  so  timt  from  tbe    merely  till  the  20th  April,  but  altogether)^  beeanaa 
5th  to  the  20th  April  the  vessel  was  undergoing    on  th»  5tb  April  tbe  charter-party  came  to  an. 
r^tr  and  was  not  fit  to  be  used.   Under  the    end;  and  it  came  to  an  end  on  tbe  5tb  April 
mxonmstanoes  whioh  I  have  smted,  tbe  plaintiffs    beoanse  tbe  Admiralty  had  on  that  d^,  the  vessel 
daim  payment,  under  tbe  policy,  br  the  defen*    b^g  theu  in  a  port  in  the  United  Kingdom,  an 
dants  m  their  proportion  ot  2I6Z.  13«.  4d.  a  day    abaalute  right  at  tbmr  discretion,  whether  with  or 
from  the  5t^  April  to  5.30  p.m.  on  the  20t^  Apnl     without  reason,  to  discha^  the  vessel  from 
1900.   The  defendants  contend  that  tbe  subject-     service,  and  they  exercised  this  right  The 
matter  of  tbe  insurance  was  hire  monev  to  be     motive  upon  which  tbe  Admiralty  aoted,  and  their 
earned  under  a  contract  in  the  nature  of  a  time    reason  for  acting,  were  undoubtedly  that  they 
charter ;  that  the  only  hire  money  at  risk  on  tbe  I  asoertained,  when  '  the  vesael  was  put  into  dry 
5th  April  was  tbe  freight  payable  under  tbe    dock,  tihat  the  propeller  blades  were  crooked  and 
charter-party  of  thelithBeo.;  and  that  there  was    would  require  repair,  and  they  were  afrwd  that 
no  loaa  of  snoh  frmght  1^  the  perils  insured    th^  mig^it  give  trouble  again  in  the  fdtare.  It 
against   On  the  otner  hand,  oonnsel  on  behalf  1  is  dear,  however,  that  as  betwasn  the  ^^tiffa 
of  the  plointifCs  contended  t^t  the  subject-    and  the  Admiral^,  the  motive  npon  wiiich,  or 
matter  of  the  insurance  was  not  limited  to  I  reasons  for  whion,  they  acted  wwe  altogether 
freight  or  hire  money  payable  onder  a  oontraot,    irrdevant ;  and,  as  aoainst  underwriters  en  the 
but  molnded  or  ooverad  toe  interest  of  the  ship-  ]  polity  in  question,  I  do  not  think  that  it  was  corn- 
owner  in  the  use  of  his  ship,  entirely  indepen-    potent  to  the  plaintiffs  to  search  into  the  reasons 
dent  of  any  particular  contract  for  the  payment    wh^h  induced  tbe  Admiralty  to  act,  and  to  say 
of  freight  or  hire.   It  seems  to  me  dear  that  a    thai,  beoanse  t^ir  reason  for  putting  an  end  to 
shipowner  has  an  interest  in  the  use  of  his  I  tbe  oontnuit,  as  they  were  entitled  to  do  with  or 
ship,  and  that  he  may  insure  himself  against    witiiont  reason,  waa  the  want  of  r^tsir  or  break- 
the  loss  whioh  be  may  undonbtedly  suffer  from     down  of  maoMnery,  there  was  therefore  a  claim 
bdng  deprived  of  its  use  by  perils  of  the  seaa    under  the  policy.   If  the  service  had  otmtiaaed, 
or  other  causes.   But  in  cases  of  this  kind  it    and  the  Admiralty  had  put  the  vessel  ont  of  pay 
is  not  enough  to  consider  what  interest  tbe  ship-     from  t^e  5th  April  to  tbe  20th  April,  the  case 
owner  had,  and  i^ainst  what  loises  he  might  law-     irould  have  been  different.   It  is  to  be  observed 
fully  have  insured  himself ;  the  true  question  I  that  in  the  event  of  a  total  or  oonstmctive  total 
must  be  whether  the  interest  in  respeot  of  which    loss  of  tbe  vessd,  the  underwriters  were  not  to  be 
he  daims  to  be  insured,  and  tiia  loss  agiUnst  I  Ihible  for  tbe  loss  of  hire  for  the  nnex^red  time ; 
iridoh  he  daims  to  be  indunnlfied,  were  in  fact  I  and  still  lees,  in  my  opinion,  was  it  the  intentioa 
oovered  by  the  terms  of  the  policy  which  he  I  <rf  the  parties,  as  expi«saed  in  this  poli<qr,  that  the 
effected,  and  upon  whioh  he  soes.  In  the  present    nnderwriten  shoald  take  the  risk  of  the  employ* 
casQ  tiie  sobjeot-matter  of  tbe  policy  is  "  chartered  I  msmt  of  the  ressd  ceasing  by  tbe  exeroise  by  the 
or  hire  money,"  and,  in  my  judgment^  this  means  I  hirers  of  the  absolute  right  given  to  them  by  the 
hire  money  in  the  nature  of  freight  payable  onder    contract  to  pot  an  end  to  the  service,  whaterer  the 
a  contract.  I  do  not  think  that  it  is  enough  for  |  motive  or  reason  influencing  them  in  so  ucUng 
the  plaintiffs,  in  order  to  entitle  them  to  succeed    may  have  been.   I  have  carefully  considered  tho 
in  this  action,  to  show  that  they  were  interested    authorities  dted  by  counsel  for  the  plaintiffs,  andl 
in  the  use  of  their  ship,  and  that  tiiey  were    his  very  dear  anc^  if  I  may  say  so,  very  useful 
deprived  of  such  use  for  fourteen  or  fifteen  days  1  argoment.  Perhaps  I  ought  to  say  a  wwd  as  to 
by  a  peril  insured  against.    Gonnsd,  however,    the  instances  to  which  he  referred  of  the  loaa  oC 
oontended  on  behalf  of  the  plahitifb  that  they^  I  freight  by  damage  to,  or  loss  of,  the  ship  hy 
had  an  interest,  as  undoubtedly  they  bad,  in  tbe    perus  of  tbe  seas.    He  suggested  that  in  snalx 
"hire  money"  payable  under  tbe  onarter-party    cases,  or  some  of  them,  an  argoment  similar 
of  the  14th  Dec.  1899 ;  and  that  th^  loet  thu  1  to  that  relied  npon  by  the  defendants  in  tbo 
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prawnt  case  might  be  uMd,  to  the  effect  that 
the  (rdffht  iraa  lost  not  by  the  parili  of  the  eeai, 
bat  hj  uie  act  of  the  thipowner  in  eleottng  «ther 
Bot  to  r^air  hia  ehip  or  not  to  forward  the  oargo 
bj  wMaOiac  veMel.  If  the  caeei  are  oonaidered, 
uajvill  be  ftnmd,  I  think,  to  be  very  difEerrat 
from  the  preeent  case.  In  moh  oaaea  the  freight 
in»j  be  wet  beeanae  the  neoeesarj  repaira  will 
canae  so  mnoh  delay  that  it  fmetratn  the  Toyage. 
In  that  caae  the  frnght-eaming  royage  imng 
dwbOTed  by  perils  of  the  mu,  there  is  a  clear 
loM  of  the  freight  by  the  awiie  pmilt.  Or  again, 
the  coat  of  repair  may  be  so  great,  as  compared 
vith  the  Talae  of  the  ship  wlmi  repaired,  that  a 
nasonable  nninsared  shipowner  would  not  repur 
the  ship  at  all,  and  in  that  oaae  the  ship  is  prao- 
tioaUy  Icet,  and  the  freight  alao»  by  perils  A  the 
seat;  at  all  errata,  nnleas  there  is  anothw  vessel 
available  by  which  the  oargo  can  be  carried  to  its 
destinaticm.  U  there  is  another  such  vestel  aTail- 
aUe,  the  shipowner  may—bnt  he  is  not  boond  as 
between.  Mnuelf  and  the  caivo  owner  to — forward 
the  oarao  and  earn  his  freight.  It  is  aaid  by 
counal  lor  the  ^^nti&  that,  u  onder  sn^  oirou  m - 
itsnoaa  tiw  ahipowner  deots  not  to  forward  the 
cBigo,  tlie  frriglift  may  be  said  to  be  loat  by  his 
aet^  and  that  it  ia  notwithstanding  a  loaa  by 
perila  of  the  aeas  and  recoTerable  against  nnder- 
wittera.  In  the  first  place  I  desire  to  av<nd 
npiuauiiig  an  opinion  whether  in  snoh  a  oase  the 
loss  woold  be  a  Ices  by  perils  of  the  seas,  if  the 
etrgo  could  be  forwarded  at  an  expense  to  the 
^ipowner  leas  than  the  freight  to  be  earned  by 
fmwardii^  it  But,  if  in  snob  a  oase  the  loss  is  to 
be  treated  as  a  loss  by  sea  perils,  it  must,  I  think, 
be  on  the  gronnd  that  the  fr^ht  insured  was  the 
Mght  arinng  from  the  carriage  (rf  the  oargo  by 
the  ship  named  in  the  policy,  that  this  was  lost 
hw  the  loss  of  the  ship,  and  thu^ore  by  perils  of 
the  seas,  and  that  toe  right  remaining  in  the 
diipownw  to  save  aa  much  as  poasibfe  of  the 
wmey  loat  hy  ftorwsrding  tiie  oargo  in  another 
Teaaaf  ia  in  the  nature  of  nlrage,  to  the  benefit  of 
wUeh  the  nnderwritw  ia  entitled  <m  payment  of  a 
total  loss ;  and  on  this  bans,  therefore,  it  is  pl^n, 
aa  in  the  other  cases,  that  the  f  r^ht  inaored  is 
loat  Imperils  of  the  seas,  I  tiifaik,  turefore,  there 
la  no  true  analogy  between  any  of  theae  oases  and 
the  present  case.  But,  after  ail,  every  caae  of  tbia 
kind  most  depend  npcm  the  terms  of  the  particular 
contract  and  their  application  to  the  partionlar 
facta  of  the  case ;  and  I  bare  come  to  t.he  oon- 
danon  that  the  loaa  in  respect  of  which  this 
action  ia  bronght  waa  not  a  loea  oorered  by  the 
polu^-  underwritten  by  the  defendants.  There- 
fore, ihen  moat  he  judgment  for  the  defoidanta, 
■with  ooata.  Judgjnmt  /or  tJu  defmdanU. 

Solidtors  for  the  plaintiffs,  WiUiam  A.  Crump 

Si^idtors  for  the  defendanta,  WaUoiu,  JohnBotif 
JhM^and  WhaiUm. 


2%wrtday,  Jan.  30. 
(Before  Wkioht,  J.) 
B4  AX  Ajibitkatxov  bbtwibh  tru  Bubal 

DiSTBIOT  COUHCIL  OF  St.  TBOXAS  AVD  tUE 

HxATiTUB  Ukbajt  Dzstbzct  Ooukcil.  (a) 

Looal  govemmmi—Sevmranee  ^  part  di$friei 
—ConttUuHom  qf  mw  dUhi9t—Adifu»tm«ni  of 
UabUiHt^—Adjiulmeni  and  agr«€ment  as  to 
meUting  aeeounta— Bight  to  eiaim  n^tequent 
a4ju$ii»etU/or  Iobm  by  Mveranoe — Local  Oovem- 
ment  Aet  1888  (51  &  52  Vict.  e.  41).  a.  57. 
tuh^  1  icy—lMol  Otm§r»nmU  Aet  18M  (56 
457  Fio<.e.73)»ia.64,68,fi»fr.«.  1. 

By  aa  ordar  made  hw  a  oonnfy  eouneii  und«r 
sect.  57  of  the  Loeai  OovammmU  Aet  1888,  a 
part  of  a  rural  dietriet  wa$  severed  from  the 
dietriet  and  eonatituted  a  new  urban  dielriet, 
and  all  nooetearjf  adjuetmetUa  were  to  he  made 
in  accordance  unth  the  provieione  of  sect.  68  of 
the  Local  Qovemmcnt  Aet  1894.  An  adjuet. 
meni  of  aeeonnta  wtu  then  made  and  an  agree- 
ment et^ed  into  bef  wean  the  eouneUe  providing 
for  the  payment  of  certain  sums  «n  respect  tf 
mattere  therein,  tpeeified,  and  theee  eumt  were 
paid.  SubeequevMg,  the  rural  eovneH,  finding 
that  the  $everance  was  a  pecuniary  lost  u>  them, 
requeaied  the  w^n  eouneii  to  oome  to  an  agree- 
ment aa  totiie  amount  to  be  paid  for  $ueh  loaa, 
hfU  ike  ootmeifa  taara  unable  <e  ama  and  an 
arbitrator  was  <mpointed  to  dtiermina  the 
9«aslio«  adjuAmont  tte  JtMUwial  leas 
evaiained  by  the  rural  diamct  by  the  aeveranee 
of  the  urban  diatriet,  in  ao  far  aa  aueh  loaa  ume 
not  determined  by  the  pnor  agreement.  2fo 
claim  for  aueh  loaa  waa  included  in  the  prior 
agreement  : 

Bald,  that  the  adjuatment  cZaimad  by  the  rural 
council  waa  an  adjuatment  within  the  maaata^ 
of  aeet.  68  of  the  Local  Qovemment  Aet  1894, 
although  ilie  aevered  portion  had  been  formed 
t»(o  an  urban  diatriet  o^  itaelfand  had  not  been 
iran^erred  to  an  exiating  diatriet ;  and  further 
that  the  claim  to  have  awri^  at^'naiiHani  waa  not 
barred  by  the  prior  agreement  between  the 
couneUa. 

Award  of  an  arbitrator  stated  in  the  iorm  of  a 
special  caae. 

By  the  Coun^  of  Devon  (Heavitree)  Confir- 
mation Order  1896,  being  an  order  under  the  seal 
of  the  Local  Government  Board  oonfirming,  sub- 
ject to  certain  modificatitma  and  alterationa 
therein  appearing,  an  order  of  the  County  Council 
of  Devon,  it  waa  ordered  that  as  and  from  tite  24th 
June  1896  the  parish  d  ^avibee,  which  fbnned 
part  (rf  the  St  Thooiaa*  Bnral  Diatriet  Coniu^, 
shoold  be  severed  from  the  St  Thomas'  Baral 
District,  and  duly  cmatitnted  an  urban  diatriet 
to  be  called  the  Heavitree  Urban  District;  and  it 
waa  farther  ordered  in  clause  7  of  the  order  that 
"  all  adjuatmenta  neoeaaair  in  oonseqnoice  of  this 
order  shall  be  made  in  the  manner  provided  by 
and  in  aooordanoe  with  tiie  provisions  oontaiDed 
in  sect  68  of  the  Looal  Gkivemment  Act  1894, 
and  any  sum  required  to  be  paid  for  tiie  purpose 
of  an  adjoatment  or  of  any  award  by  any 
authori^  affected  by  this  order,  nay  be  paid  oat 
of  such  funds  as  shall  be  determined  1^  the 
agreement  or  by  the  arbitrator." 

By  an  i^reement  dated  the  5th  Nov.  1897  and 


(•)  BapnM  br  W.  W.  Oas,  Xif.,  B«nM«Mrt-tow. 
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made  between  the  rural  diatrict  oonndl  of 
St  Thomas  (thermn  called  the  mral  cooncil)  in 
tiie  ooimfy  of  Devon  of  the  (me  part  and  the  urban 
district  oooneil  ci  Hearitree  (ther^  called  the 
urban  oonnoil)  at  the  oUier  j^xt,  after  reciting 
that  tbe  district  of  the  nrban  oonnoil  was  formerly 
of  the  district  of  the  rural  oonnoil,  bnt  had 
severed  therefrom,  and  upon  adjustment  of 
the  accounts  between  the  two  oooncils  there  was 
found  to  be  due  from  the  mral  council  to  the 
nrban  coundl  the  sum  of  9081.  11*.  in  respect  of 
the  highways,  and  the  sum  of  44i.  8s.  in  respect 
of  the  sanitarjr  acoonnt,  and  there  was  also  found 
to  be  due  from  the  urban  oonnoil  to  the  rural 
oonnoil  t^  snm  of  SI.  10a.,  being  one-sixth  part  erf 
the  amoont  paid  on  precept  hj  the  rural  oouncil 
to  the  Exeter  Port  sanitary  authority  from  the 
28th  JulT  1896  to  the  30th  Sept.  1897.  which 
sums  of  9081.  lis.  and  442. 8s.  had  on  or  before  the 
enonticm  tiieraof  been  pud  to  the  urban  oonnoil, 
and  which  sum  ol  3L  lOs.  had  at  the  same  time 
been  paid  to  the  rural  oonmul  (the  receij^t  of 
which  sums  the  two  councils  thereby  respectively 
acknowle^^),  and  after  redting  that  the  rural 
coimcil  waa  Uable  to  pay  annually  the  sum  of 
3L  8s.  10(2.  to  the  olerk  and  snrreyor  of  the  late 
Ottery  St.  Mary  Highway  Board,  and  the  appor- 
tionment of  that  sum  falling  to  the  share  of 
the  nrban  counoU  amounted  to  10s.  8d.,  and  the 
sum  of  12s.  5d.  in  respect  thereof  np  to  the 
30th  Sept.  1897  was  due  from  the  urban  council 
to  the  rural  oouncil  and  had  been  paid,  it  was 
wibiessed: 

(1)  That  the  urban  oonnoil  thereby  ralaued  tbe  tnral 
ooouoU  from  all  oiaims  in  n apeot  of  the  hif  hwcyi  ud 
ssoitaxy  aeoonnti  re^sotiTaly,  aad  thenby  ooraiaoted 
and  agreed  to  pay  ammslly  to  the  roral  oonnoil  ob  the 
80th  8«pL  fai  erery  year  so  leug  ss  the  aaae  wss  pay- 
at^e  the  said  snm  of  10s.  8d. 

(2)  The  urban  oonnoil  thereby  ooTsnaated  and  agreed 
with  tbe  mral  oonnoil  to  pay  to  them  jearly  and  erery 
jear  a  snm  equl  to  one-aiztii  of  tbe  whole  amount  paid 
in  that  year  by  the  mral  oonnoil  to  the  Exeter  Fort 
sanitary  authority. 

(S)  The  roral  oonnoil  thereby  oorcnanted  and  under- 
tone open  receipt  of  the  a<^  annual  payment  of  10s.  8d. 
to  discharge  from  thus  to  time  the  shore  ram  of 
31.  8f.  lOd.,  and  did  tiiereby  release  the  nrbu  oonnoil 
ftom  all  claims  in  respeot  of  the  snm  bo  paid  by  the 
rural  ooonoQ  to  the  Exeter  Port  sanltaty  authority  as 
aforesaid. 

On  the  15th  Feb.  1901  the  rural  district  council 
of  St.  Thomas  their  clerk  wrote  to  the  clerk 
of  the  urban  district  council  of  Hearitree  as 
follows : 

I  am  inetmoted  by  this  oonnoil  to  write  to  yon  as 
olerk  to  the  Hearitree  Urban  Connoil  with  reference  to 
the  loss  this  mral  distriot  has  sustained  in  oonsequenoe 
of  the  withdrawal  of  Hearitree  from  its  oontribntory 
rateable  area  by  rirtne  of  the  order  d  the  ooonty 
oonnoil  of  Maroh  1896,  Experience  prores  that  tbe  lots 
Is  ooneiderAble,  and  I  bcv  therefore  to  inrite  yonr 
oonnoil  to  go  into  the  matter  with  my  oonncil,  ao  tiiat 
an  agreement  may  be  oome  to  under  seot.  68  of  the 
Looal  Oorenmene  Act  1894,  settling  the  amoont  whic^ 
wUl  be  paid  by  Hearittes  as  oompensati<m  fur  the  loss 
mentioned. 

On  the  21st  Feb.  1901,  the  urban  district 
oonncil  of  Hearitree  wrote  that  they  had  con- 
sidered tbo  matter  with  regard  to  the  compensa- 
tion, and  that  Uiey  did  not  acknowledge  any  lia- 
bility, and  that  they  must  therefore  decline  to 
accept  the  invitation  of  the  rural  council 


The  rmal  and  nrban  ^strict  oonncilB  bdng^ 
unable  to  oome  to  an  agreement  on  the  matters. 
menti(»)«d  in  the  letters,  and  failing  to  agre» 
upon  some  person  to  act  as  arbitrator  between 
t£em  in  these  matters,  an  order  was  made  on  tho 
5tb  Nor.  1901  by  a  master  at  chambers  under  th» 
powers  contained  in  sect.  68  of  the  Local  Govern, 
ment  Act  1894^  appointing  an  arbitrator  "to 
determine  the  question  of  a^uetment  of  accounts, 
between  the  parties  to  tbe  extent  to  which  tbo 
rural  district  council  of  St.  Thomas  have  been 
financially  damaged  by  the  withdrawal  of  tb& 
parish  of  Hearitree  from  the  rural  district  council 
of  St.  Thomas,  so  far  as  such  quesUon  is  not- 
determined  by  tbe  agreement  of  the  5th  Not. 
1897." 

By  an  agreement  of  tbe  6th  Dec.  1901,  madtt 
between  tlie  rural  district  council  of  St  Thoma» 
and  the  urban  district  council  of  Hearitree  after- 
reoitibg  that  tbe  mral  distriot  coomnl  bad  nud» 
an  approximate  statement  or  daim  in  vxituis 
dated  the  25th  June  1901  against  tbe  urban  dis- 
trict council,  setting  forth  l£e  amount  and  alao 
the  oapitalised  loss  sustained  by  them  in  conee- 
qnence  of  the  severance  of  the  district  of  th» 
Hearitree  Conncil  from  that  of  the  St.  Thomaa'' 
Council,  and  that  there  had  been  an  examinatioia 
of  the  statement  or  claim  and  the  aoconnts  on 
whioh  the  same  was  baaed,  it  was  settled  and 
agreed  by  the  two  ooundls  in  order  to  £unlitai» 
and  shorten  the  prooeedings  ouder  the  arln- 
traUon — 

(1)  That  the  annual  loss  of  the  St.  Thomas*  Connoil 
as  aforesaid  should  be  admitted  and  agieed  at  the  net 
anm  of  1001.,  auoh  admitted  loss  being  attributable  to 
Ugbwsfs.  (2)  That  tbe  St.  Thomas'  CoancU  shonUI 
waire  so  mnoh  of  Its  olafn  as  asoss  under  the  Pnblio 
Health  Acta.  (8)  That  this  agreement  waa  witfaont- 
prejndioe  to  the  oonteutlon  of  tiie  Hearitree  Coanell 
(denied  by  the  St  Thomas'  Connoil)  that  tbe  claim  wa» 
tMrred  by  the  agreement  dated  the  5th  Nor.  1897. 

The  two  councils,  by  their  counsel  and  wit. 
nesees  attended  before  the  arbitrator  on  the  17th 
Dec.  1901. 

The  rural  distriot  oouncil  of  St  Thomas  churned 
from  the  urban  district  ooundl  of  Hearitree  the 
sum  of  30001.,  being  thirty  years'  purchase  of  the 
above  sum  of  lOOL,  agreed  upon  as  the  annual 
loss  to  the  rural  council  by  such  severance  &» 
aloresaid. 

On  behalf  of  the  nrban  district  council  of 
Hearitree  it  was  contended  that — (1)  The  portion 
severed  from  the  St.  Thomas  distriot  (namely,  th» 
Hearitree  Urban  Distriot)  having  itself  been 
formed  into  and  constituted  an  urban  distriot^ 
and  not  transfwred  from  (ma  existiz^  distriofe 
connoil  to  anotiier  existing  district  conndl,  thero 
was  no  case  for  adjustment  w^ihin  the  proTuiona 
of  sect  68  of  the  Looal  Goremment  Act  1894  ^ 
(2)  the  ^^reement  of  iiie  5th  Kor.  1897  was  a  bar 
to  the  claim  made  in  this  arbitration ;  (3)  in  any 
erent  no  snm  should  be  awarded  to  -be  paid  to  th» 
St  Thomas'  Bnral  Distriot  Gonndl  in  reqteot  oC 
tbe  claim  in  this  arbitration. 

The  arbitrator  found  the  following  facts:  (1) 
At  the  date  of  the  agreement  of  the  5th  Kot. 
1897 — (a)  Both  the  councils  were  aware  that  the 
sererance  of  the  parish  of  Hearitree  would  be  & 
considerable  loss  of  income  to  the  rural  distriot 
cooncil  of  St  Thomas ;  (5)  No  claim  other  than 
appears  by  the  above  agreement  was  made  or  pat 
forward  for  such  loss  of  income  oocasiomed  the 
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eevenmce ;  (e)  Neither  oonncil  was  aware  that  the 
mral  district  oomtcil  of  St.  Thomas  had  any  right 
or  power  to  maJ^e  any  sach  claim  as  was  made  in 
(his  arbitration.  (2)  The  matters  in  respect  of 
which  the  claim  was  made  in  this  arbitration  were 
not  referred  to  or  included  in  the  agreement  of  the 
5th  Nor.  1897. 

The  questions  for  the  opinion  of  the  court 
were:  (1)  Whethertheadjustment  claimedin  this 
arbitration  was  an  adjustment  within  the  mean- 
ing of  sect.  68  of  the  Local  Ooremment  Act 
1^4,  baving  r^ard  to  the  fact  that  One  por- 
tion severed  trcm  the  rural  dis^ict  of  St.  Thomas 
{namely,  the  urban  disbiot  of  HeaTitree)  had 
been  formed  into  and  ocntstitnted  an  urban 
disbiot  and  had  not  been  taansferred  from  one 
existing  district  ooundl  to  another  existing  dis- 
trict oounoll;  (2}  Whether  the  agreement  of  the 
5th  Not.  1897  was  a  bar  to  the  omm  made  by  the 
ntral  district  oonncil  of  St  Thomas  in  t&is  arbi- 
tration. 

If  the  court  should  be  of  opinion  in  the  nega- 
tive on  the  first  question,  or  m  the  affirmative  on 
the  second  question,  then  the  arbitrator  found 
and  awarded  that  the  rural  district  council  oE 
St  Thomas  was  not  entitled  to  recover  any- 
thing aftainst  the  urban  district  council  of  Heari- 
tree,  and  he  awarded  and  directed  that  the  rural 
distiict  council  of  St.  Thomas  should  pay  to  the 
urban  district  council  of  HesTitree  the  costs  of 
the  referenoe.  indadiiw  the  oosts  of  and  incidental 
to  the  prepanitifni  of  agreement  of  the  6th  Dec 
1901,  ana  also  the  oosts  of  this  award. 

If  the  oourt  should  be  of  opinion  in  the 
ifflrnmti'Ta  on  the  first  question  and  in  the  nega* 
tire  on  the  second  question,  then  the  arbitrator 
Ibmid  and  awarded  that  the  nri>an  distoiot  ooimoil 
«f  Hearitree  should  pay  to  the  rural  district 
councQ  of  St.  Thomas  the  sum  of  2375Z.  and 
interest  on  the  same  sum  at  the  rate  of  3i  per 
eent  per  annum  from  the  15th  Feb.  1901  until 
payment  of  the  above  sum  of  23752.,  and  that 
the  parties  should  eaoh  bear  thetr  own  costs  of 
this  reference,  including  the  costs  of  and  incidental 
to  the  preparation  of  the  agreement  of  the 
6th  Dec  1901,  and  should  pay  one-half  the  costs 
of  this  award,  and  that  if  either  party  should  in 
the  first  instance  pay  the  whole  or  more  tban 
the  one-half  of  the  coats  of  this  amrd,  the 
other  party  should  repay  them  so  much  of  the 
amount  aa  should  eneed  the  me  -  half  of  the 
«osts. 

The  Local  GoTemment  Act  18S8  (51  &  53 
Tict  c  41)  provides : 

8«ot.  57  (1).  Wheosver  a  oonnfy  ooonoil  U  SfttisfiBd 
that  a  primA  facie  cue  is  made  oat  m  rupeots  any 
ooonty  diatriot  not  a  borough,  or  u  respeots  any  parith, 
for  s  propotal  for  all  or  any  of  the  faUowioff  things ; 
ttatiatosay  .  .  .  (<:)thse(Hivml(mof aqysnohdis* 
Met  or  part  tiwrec^,  if  it  is  a  ronJ  distriot,  into  aa 
nbsa  distiwt,  and  if  it  ia  an  nxban  diittiot,  into  a  rnnl 
^islriat,  or  the  traasfor  of  the  whole  or  any  part  ot  any 
snoh  diatrioi  from  one  dUtriot  to  sno^er,  and  tb» 
f cmnstion  of  new  urban  or  nual  diabiots  j  the  county 
■eoonail  ntay  oanae  sooh  inquiry  to  be  made  ia  the 
loeali^,  and  sooh  notloe  to  be  given,  both  ia  the  looality, 
«nd  to  the  IaosI  Oovwnment  Board,  Edaoation 
I>*psvtiBsnt,  ot  otter  aorenment  department,  ai  may 
^  pneoribed,  sad  auoh  other  inqniry  and  notices  (if 
they  think  fit,  aocl  if  satiafleil  that  anoh  pro- 
pool  ii  deisirable,  may  make  an  wder  for  the  same 
mwkKb^,  (8)  In  any  other  case  the  order  shsU  be 


anbmifeted  to  the  Looal  Ch>Tenunent  Board,  (5)  The 
Looal  Qovemment  Board,  on  ooofirming  an  order,  may 
make  sneh  modifioatloss  tiierein  aa  they  oonaider  neces- 
sary for  oanying  into  effeot  the  objeots  of  the  order. 

The  Local  Government  Act  1894  (56  &  57 
Tict  c  73)  provides : 

Sect.  54  (1).  Where  a  new  borongh  is  created,  or 
any  other  new  urban  distriob  is  oonstitnted,  or  the  area 
of  an  arhan  district  is  extended,  then— (a)  ae  raepacte 
any  nual  pariah  or  part  of  a  roral  parish  which  will  be 
comprissd  in  the  boroo^  or  urban  dlstrbt,  provisUm 
■hall  be  made,  either  by  the  otmstitnlion  ot  a  new  parish 
or  by  the  annexation  of  the  perUh  or  parts  thereof  to 
another  parieh  or  parishes,  or  otherwise,  for  the  appoint- 
ment of  overseers  and  for  placing  the  pariah  or  part  in 
the  same  poeition  as  other  pariihes  in  the  borongh  or 
distriet,  and  (c)  provision  i^all  also,  where  necessary, 
be  made  for  the  adjnetmeut  of  any  property,  debts,  and 
iiabilitiei,  affected  by  the  said  creation,  oonetitation, 
or  aztenaioB.  (8)  TIm  provkbnt  afomsald  shall  be 
made— (e)  Wbsre  any  other  sew  nzbaa  distriet  is  wm- 
■titnted  by  an  order  criF  the  vyantj  oonneil  nnder  seot.  57 
of  tiie  Looal  Government  Aot  1888. 

Seot.  68  (1).  Where  any  adjoatment  is  required  for 
the  pnrpoee  of  this  Act,  or  of  any  order,  or  thing  made 
or  done  nnder  this  Aot,  then,  if  tiie  adjustment  is  not 
otherwiae  made,  the  authorities  interested  may  make 
agreements  for  the  pnrpoee,  and  may  thereby  adjust  any 
pn^^ertj,  ineome,  debts,  Usbilitiss,  and  expenses,  so  fiur 
as  affeeted  by  this  Aot,  or  saoh  sdiems,  order,  ot  thing, 
of  the  parties  to  the  agreement.  (2)  In  default  of  sn 
agreement,  and  as  far  as  any  snob  agreement  doea  not 
extend,  aneh  adjustment  ahiJl  be  referred  to  arbitration 
in  accord  an  OS  with  the  Arbitration  Aot  168S,  and  the 
arbitrator  ehall  liave  power  to  disallow  as  oosto  in  the 
arbitration  the  oosts  ol  any  witness  whom  hs  oonsiders 
to  have  been  called  nnneoessarily,  sad  any  other  oosts 
which  hs  oonsidere  to  have  been  inonrred  annsoessarily, 
and  his  award  msy  provide  toe  any  matter  tox  whEoh 
aa  agresmnt  mi|^t  have  provided. 

The  order  made  by  the  oountv  council,  after 
redting  sect.  57  of  the  Local  Govemmait  Aot 
1888  imd  seot  54  of  the  Local  Qovemmoit  Act 
189^  and  that  the  parish  of  Heavitree  formed 
part  of  (he  St.  Thomas'  Rural  District,  and  that 
the  county  oounotl,  being  satisfied  that  a  prima 
faeU  case  was  made  out  for  a  proposal  for  the 
conversion  of  the  parish  of  Heavitree  into  an 
urban  district,  had  duly  caused  an  inquiry  to  be 
made  in  tiie  locality,  and  had  given  the  rec^uislte 
notice,  and  were  satisfied  that  the  conversion  of 
the  parish  into  an  urban  district  was  desirable, 
provided  that  the  parish  of  Heavitree  should  be 
an  urban  district^  and  should  be  called  the  Heavi- 
tree Urban  District. 

The  order  was  submitted  by  the  county  council 
to  the  Looal  Government  Board  for  coimrmation 
under  the  provisiona  of  seot  57,  sub-sect.  3  of  the 
Looal  Qownment  Aot  1888,  aiid  waa  oonftrmed 
subject  to  certain  modifications. 

Maemorran,  K.C.  (B.  Cunningham  Qlen  and 
Jenkin  with  him)  for  the  rural  district  council 
of  St.  Thomas. — The  adjustment  claimed  in 
this  case  ia  an  adjustment  within  sect.  68  of 
the  Local  Government  Aot  1894  The  order 
was  made  by  the  coun^  council  under  seot  57 
of  the  Local  Government  Act  1888,  and  that 
is  really  the  section  under  which  the  constitu- 
tion of  this  urban  cUstriot  Is  |>rovided  for.  It 
gives  the  county  council  power,  in  sub-sect.  1  (e), 
to  convert  a  rural  dietrict  or  aoy  part  thereof 
into  an  urban  district,  ot*  an  urban  dietrict  into  a 
rural  diatriot.  Seot.  68  of  the  Act  of  1894  pro. 

Digitized  by  Google 


156— Vol.  LXXXVI.] 


THE  LAW  TIMES. 


tlCuoh  29,  I90& 


E.B.]  Be  Abbit.  Bdul  Dist.  Gouhcil  or  St.  Thomas  &  Heatitbu  Ubb.  Dibt.  Goumcil.  [K.Bb 


Tides  for  adjnsbnent  of  property  and  liabilities, 
and  enaote  that  where  any  aojnst^nent  is  required 
for  the  purpose  of  the  Act,  or  of  anj  order  or 
thing  done  under  the  Act,  the  authorities  inte- 
rested may  make  agreements  for  the  purpose, 
and  may  thereby  adjust  any  liabilities  so  far 
as  affected        the  Act.    In  Be  an  ArbUra- 
tion  between  Buekinghamehire  County  Council 
and  Hert/ordthire   County  Council  (80  L.  T. 
Bep.  85 ;  (1899)  1  Q.  B.  515)  it  was  held  that 
whereby  an  order  under  the  Local  Government 
Act  1888,  part  of  one  ootmty  was  transferred  to 
another  ooonty  and  the  part  so  transferred  con- 
tained BO  oonnfy  bridges  and  no  main  VMiAt,  the 
srintrfttor  bad  power  to  award  a  sum  of  money  in 
respect  of  the  loss  to  the  conn^  of  an  area  which 
contributed  to  expeuditore  on  bridges  and  roads 
without  involnng  the  county  in  any  correspond- 
ing outlay  on  its  own  acooont.  This  principle 
was  very  soon  afterwards  affirmed  by  the  Gourt 
ot  Appeal,  in  Be  an  Arbitralum  behoeen  BocKdaU 
Union  and  Haelitigden  Union  (80  L.  T.  Bep.  146 ; 
(1899)  1  Q.  B.  540),  where,  it  was  held  that  there 
was  a  case  for  adjustment,  and  Lord  Bassell,  G.J. 
dealing  with  the  question  whether  the  case  was  ' 
one  for  adjastment  between  the  two  unions,  said : 
"The  taxation  of  that  area"  (that  is,  the  area 
taken  away)  "  was  a  ^n  to  the  onion,  because 
the  character  of  the  district  taken  away  was  such 
that  the  union  got  more  oat  of  the  district  in 
rates  than  was  reqmred  to  be  expanded  on  that 
poriaon  of  tiie  anitu  for  its  pom.   It  is  said  that 
HsiUnfCdBn  Union  has  got  the  benefit  of  tl^ 
and  that  an  adjastmeot  ooght  to  take  jdaoe ;  and, 
in  my  Tiew,  that  contention  ii  r^fat.**  The 
former  case  was  an  adjastment  ondw  sect  62  of 
the  Aot  of  1888,  and  the  latter  case  was  under 
sect  68  of  the  Act  of  1894,  which  is  similar  to 
seot^  62.   In  this  case  there  has  been  a  rateable 
area — namely,  Hearitree— taken  away  from  the 
St.  Thomas  district,  and  the  part  so  taken  away 
was  a  source  of  profit  to  the  St.  Thomas'  district. 
Therefore  the  principle  of  the  two  cases  cited 
would  apply  if  Heavitree  had  been  added  to 
another  existing  district — if,  for  instance,  it  had 
been  transferred  to  Exeter,  instead  of  having  been 
omistitated  a  separate  area  or  district  ot  itself. 
Tneie  is  no  difterenoe  in  prindple  whether  the 
separated  area  be  added  to  anowr  existing  dia- 
triot^  or  he  constituted  a  new  district  of  itself. 
In  dther  case  the  parts  are  equally  affected,  snd 
therefore  they  are  in  the  same  pomtion.  Witii 
rward  to  the  seoond  point,  the  agreement  of  the 
Not.  1897  is  no  oer  to  the  present  claim.  It 
does  not  purport  to  be  a  settlement  of  all  differ- 
ences in  the  case,  bat  only  of  certain  claims  in 
respect  of  highways  and  sanitaxy  aooonnts.  It  is 
said  that  the  Aot  contemplates  one  adjostment 
and  no  more ;  but  by  sect.  62  of  the  Aot  of  1888 
t^e  coanoils  affected  by  the  order  "  may  from 
time  to  time  make  i^reementa  for  the  purpose  of 
adjusting  any  liabilities,"  so  that  there  may  be  a 
series  of  agreements  and  a  series  of  adjustments ; 
and  the  Aot  of  1894  is  still  more  explicit  There- 
fore the  case  is  one  for  adjustment,  and  if 
so,  the  principle  of  the  above  oases  apiJies 
although  Heantree  was  oonstitnted  a  separate 
district,  and  the  agreement  is  no  bar  to  the 
olsum. 

C.  A.  BtueeU,  K.O.  (BoikiU  with  him)  for  the 
Hearitree  Urbw  District  Counoil.— Dealing  with 
tlie  question  whether  the  faots  show  a  case  for 


adjustment  within  t^  Aot  4^  1894^  all  thai  tha 
two  cases  dted  dedde,  and  the  wh(de  gist  d  them* 
is  that  where  you  have  a  transfer  of  somethii^f 
from  one  oounty  to  another  county,  or  from  one- 
authority  to  another  authority,  and  where  that 
something  which  is  transferred  is  a  source  o£ 
income  or  profit  to  the  one  from  which  it  is  taken^ 
then  there  is  a  case  for  adjustment  under  these 
Acts.  That  principle  is  made  perfectly  clear  by 
Wills,  J.  in  Be  an  ArbitreUion  between  BucJcingham- 
ahire  County  CouneU  and  Hertfordshire  CoiuUy 
CotmeU  (80  Ii.  T.  Bep.  at  p.  89),  and  later  tin  ho 
says :  ''  Jastioe  in  such  a  case  means  at  the  tbtj 
least  that  neither  oounty  shall  obtain  any  material 
advantage  at  the  expeose  of  the  other.  .  .  . 
In  the  present  case,  if  it  be  true  that  the  trans- 
ferred area  is  such  as  to  oontribate  much  to,  bob 
to  take  little  out  of,  the  common  fund,  juatioe 
requires  that  the  county  which  loses  ib  should  be> 

Sid  something  by  the  county  wliich  gains  it. 
ow  maofa  is  for  the  arbitrator  to  say.  Tha 
ratio  decidendi  is  that  on  one  side  there  is  a  loss 
and  on  the  other  side  a  oorree ponding  gain. 
That  has  no  application  here.  There  was  no 
advantage  gained  by  Hearitree  at  the  expense  of 
the  St.  Thomas*  district,  and 'therefore  we  have 
here  none  of  the  facts  which  were  said  by  ^ills,  J. 
to  be  the  reasons  for  his  judgment ;  and  the  samo 

grinciple  is  laid  down  1^  Lord  Bussell,  G.  J.  and 
mith,  L.  J.  in  the  Boehdale  oase  {ubi  tup).  What 
was  there  held  to  f^r»  rise  to  a  case  foe  adjust- 
ment was  that  what  was  taken  away  from  Bbbh- 
dalft  and  given  to  Haslingden  was  a  loss  or 
detriment  to  Boehdale  and  a  gain  or  advantage  to 
HasUngden.  Those  two  elements  are  neoessary, 
and  they  are  not  present  in  this  case.  Thoee 
deciuons,  therefore,  ooght  not  to  be  applied  to 
such  a  oase  as  tiiis,  where  the  separated  part  is 
oonstitnted  a  new  district,  and  there  ooght  to  bo 
no  adjustment  With  regard  to  the  second  point, 
as  to  whetiier  it  is  competent  for  the  rural  council 
to  put  forward  this  daim,  having  rward  to  th» 
foot  of  the  agreement  made  on  the  5th  Nov.  1897 
the  two  parties  met  in  1897  for  the  purpose  of 
adjusting  th^  liabilities,  and  it  ought  to  be  now 
held  that  where  the  parties,  with  full  knowledge  of 
the  facts,  and  in  the  belief  on  both  sides  that  th» 
whcte  matters  were  bnng  adjusted,  made  an  agree- 
ment, and  on  ^isfc  agreemoit  made  an  adjnstment*, 
it  ought  not  to  be  competent  for  them  to  reopen, 
the  matter  and  have  a  seoond  adjustment  Vpoa 
both  grounds  the  urban  council  are  entitled  to 
suooeed. 

Wbiqht,  J. — ^I  think  there  is  nothing  in  th» 
last  point  raised  as  to  whether  the  agreement  iSt 
the  oth  Nov.  1897  is  a  bar  to  the  olaim  made 
in  this  case.  The  agreement  of  the  5th  Not. 
1897  appears  to  me  to  be  pliunly  confined  to  a 
settiement  of  the  existing  aooonnts  when  therft 
were  liabilitieB  which  the  undirided  district  waa 
already  under  an  obligation  to  pay ;  and  I  do 
not  tunk  that  the  existence  of  that  agreement 
precludes  the  claimants  here  from  putting  for- 
ward this  claim.  I  think  it  is  material  to  notio» 
what  oounsel  for  the  claimants  pointed  out^  that 
tlie  order  for  the  division  of  the  district,  and  the 
oonstitntion  of  the  urban  district  out  of  put  ot 
the  rural  district,  was  made  under  the  Local 
Ooremment  Act  1888,  s.  57,  and  sect  62  of  that 
Aot  therefcffe  ap[klies  to  this  extent,  thrt  it 
authorises  the  pM-ties  from  time  to  time  to  makfr 
agreements.  I  think  tliat  is  a  guide  to  what  tha 
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LegUUture  meant,  and  the  fact  of  the  Local 
Goremment  Board  having  applied  seot.  68  of  the 
Local  UoTernmeub  Act  1894,  does  not  of  itaelf 
dmr  that  the  parties  are  precladed  from  makine 
a  farther  ehum  bj  arbitration  beoaoae  thej  haA 
^wfim  that  time  already  settled  tiwir  differenoes 
Inr  agreement.  It  eeems  to  me  pl^  that  in 
then  cam  there  may  oonetantly  be  a  neoenity 
for  a  anpplemental  attreement ;  and  I  think  It 
woold  lie  very  unfortunate  if  there  were  any 
bngni^  in  these  Aota  which  absolutely  bound 
ibe  pa^rUflB  by  the  reanlt  of  an  agreemmit,  or 
arbitration,  undertaken  very  likely  to  deal  with 
aigait  matters,  and  undertaken  and  ooucladed 
before  the  parties  had  had  time  to  ascertain  what 
their  relative  position^  were.  Nor  can  I  see  any 
Bofficient  defence  af^ainst  this  clum  for  adjust- 
ment in  the  suggestion  that  this  is  not  the  case 
of  a  transfer  of  a  disbict  from  one  existing  body 
to  another  existing  body,  but  is  the  oonstitution 
of  a  portion  of  Vha  district  into  a  separate  Local 
^ovnnmsnt  Board  nnit.  BoUi  ol  these  oases 
are  in  one  sense  transfers,  and  the  order  of  the 
[local  GoTsmmeut  Board  ap^es  aeot.  68  oi  the 
Act  of  1^4,  so  that  I  oannot  see  tiiat  there  is 
anything  in  that  point.  Then  oomes  the  main 
and  real  question.  Certainly  I  find  great 
^ffienky  in  beUenng  that  any  sooh  contention 
as  is  here  put  forirard  for  we  claimants,  the 
nral  district  oonucil,  was  ever  intended  by 
Pariiament.  The  words  used  are  no  doubt  wide 
enough,  and  no  doubt  properly  and  intentionally 
wide  enoagh,  to  inolade  any  possible  adjust- 
ment, because  any  sort  of  adjustment  may' 
arise  in  a  particuuir  case,  and  if  so,  it  must  ba 
prorided  for  and  covered.  For  instance,  where 
there  is  any  kind  of  a  joint  rate,  or  where  a  bnrden 
Ut  been  undertaken  by  one  of  the  joint  districts 
wluoh  wonld  not  fall  wiUiin  it,  bat  wonld  be 
undertaken  by  it  for  the  benefit  of  the  other,  the 
'vorda  mast  be  wide  enough  to  deal  with  a  ease  of 
flut  kind.  Therefore  I  do  not  see  how  the  Act 
eoold  have  been  drawn  not  wide  enough  to  cover 
a  case  where  there  is  no  joint  rating  and  no 
burden  undertaken  for  a  consideration  given  as 
in  this  ease.  One  of  the  main  reasons  for  consti. 
toting  an  nrban  district  out  of  ^rt  of  a  rund  dis- 
trict very  often  is  tiiat  it  is  unfair  to  make  one  part 
{My  tor  the  expensive  works  and  arrangements 
woessaiy  for  the  other  part.  The  populous  part 
cf  a  district  wants  better  sewerage  and  lighting, 
which  ^e  rural  part  does  not  want,  and  they 
divide  for  the  very  purpose  ot  leaving  the 
populoua  part  to  bear  its  own  cost,  which  is  for 
its  own  buiefit ;  but  here  the  rural  council  turn 
nmnd  to  the  urban  council  and  say :  "  We  need 
to  levy  rates  on  yon;  now  pay  us  something 
beoanse  we  have  gtme  awi^  from  yon.**  In  view 
of  the  dedsionot  the  Oonrt  of  Appeal  in  theoase 
of  £e  on  ArbUraiion  between  BocMale  Union  and 
^Mlingden  Union  {uhi  sup.),  I  oannot  say  that  it 
is  impossible  that  such  a  claim  can  be  maln- 
tamecL  LordEnssell,  G.J.  says  (80  L.  T.  Bep.  at 
p.  148;  (1899)  1  Q.  B.  at  p.  544):  "The  sub- 
•tantial  cause  of  complaint  ot  the  Rochdale  Union 
is  that  tbere  has  been  taken  away  from  it  a  portion 
of  the  rateable  area  formerly  comprised  in  it.  The 
taxation  of  that  area  was  a  gain  to  the  nnion, 
because  the  character  ot  the  district  taken  away 
was  anoh  that  the  nnion  got  more  out  of  the  dis- 
trict in  rates  than  was  required  to  be  expended 
on  that  pcvium  of  the  anion  for  its  poor.  It  is 
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said  that  Haslingdoa  Union  has  got  the  benefit 
of  this,  and  that  an  adjustment  ought  to  take 

5 lace  ;  and,  in  my  view,  that  contention  is  right." 
hoi  Smith,  L  J.  says :  "  It  is  a  case  of  a  detri- 
ment to  one  union  and  an  advantage  to  the 
other;  and,  in  my  opinion,  it  is  a  case  which 
comes  within  sect.  68,  as  it  certainly  does  witlun 
sect.  36."  In  view  of  tiieae  expressions  of 
oi^nion  I  have  onl^  one  course  open  to  me,  and 
^at  is  to  say  that  it  is  not  impossible  that  snob  a 
claim  as  this  can  be  maintained.  That  is  all  I 
can  deal  witli.  Unfortonately  t^e  two  antiio- 
rities  here  have  oome  to  an  agreement  as  to  an 
amount  to  be  paid  which  I  shomd  have  thought  it 
impossible  that  any  arbitrator  could  ever  have 
arrived  at.  I  should  have  thought  that  if  the  section 
meant  that  any  contribution  should  be  made,  it 
ought  onl^  to  be  a  nominal  one,  unless  there  were 
some  consideration  for  it ;  but,  of  course,  I  can- 
not  deal  with  that  There  may  have  been  reasons 
why  the  parties  thought  that  there  was  good 
fnound  for  awarding  a  snbstautial  snm ;  bnt  as 
uieT  have  Signni.  on  tiiat  point  I  oannot  deal 
with  it  in  any  wa^.  It  may  possibly  be  t^iat  in 
fotnre  cases  of  this  kind  the  Local  Government 
Board  may  think  it  right  to  deal  with  the  matter 
themselves,  as  they  have  power  to  do  under 
sect.  59,  snb-sect.  4  of  the  Local  Government  Act 
1888.  I  see  no  reason  why  thej  should  not  deal 
with  this  case.  They  can  deal  with  part  of  Uie 
arrangements  as  well  as  with  the  whole,  and  I 
should  be  very  much  surprised  if  th^  lay  down 
any  such  general  rule  as  that  which  is  involved  in 
this  claim.  As  the  matter  standi,  I  must  give 
judgment  on  the  case  for  the  claimants. 

Judgment  for  the  daimantt. 

Solidtors  for  the  Bnral  District  Ooundl  of 
St.  Thomas,  Coode,  Kingdon,  and  Cotton,  for 
Arthur  E.  Ward,  Exeter. 

Solicitors  for  the  Hearitree  Urban  District 
Council,  Q%art  and  Psois,  for  /.  W.  W.  MaGiew, 
Exeter. 


I^ouse  of  1^0. 

Nov.  21^  26,  and  Dtc.  17, 1901. 
(Before  the   LObd   Chahcbllob  (Halabury); 
Lords    Shajtd,    Davxt,    Bbjucpton,  and 

BOBBBTSON.) 

BLiUB  V.  Duncan  and  an6thbb.  (a) 

OH  APPEAL  FBOU  THB  SECOND  DIVISION  OF  THB 
COTTBT  or  SESSION  IN  SCOTLAND. 

Law  of  Scotland— Tettamentary  dinontion — Be- 
qwBt  "for  such  eharitabU  or  mtblte  pwrpotes  at 
my  truttee  thinkt  jwvper" — Vagtteneae  and  im- 

oertainty. 

By  the  law  of  Beotland  a  testator  may  in  the  cKt- 
potition  of  hie  property  select  a  pariicuiar  dau 
of  indivia/aals  or  objects,  and  tlun  give  to  somo 
person  the  power  after  hie  death  of  appropriaU 
ing  the  property,  or  any  part  of  it,  to  sueik  par- 
tictUar  individuals  among  (hat  class  as  such 
person  may  seUct. 

The  law  of  Scotland  does  not  attach  eueh  a  technical 
meaning  to  (he  toord  "  duaritable "  as  is  given 
to  it  in  England  under  the  Act  of  Elizabeth  (43 
Eliz.  c.  4). 

(a)  BapwM  by  0,  £.  lUlDUt,  Etq.,  Bvrift«Mt-L«w. 
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A  Uttatria  by  her  wiU  Erected  that,  in  the  «tientt 
which  happened,  one-half  of  ike  Tetidue  of  her 
ettate  should  be  applied  "for  SHoh  charitable  or 
pubUe  purpoae$  ae  my  trustee  thinks  proper." 

-3Md  [aj^rtmng  the  judgment  of  the  court  below), 
that  the  words  must  be  read  disjunctively,  and 
that  the  bequest  was  void  for  vagueness  and 
wwrtainty. 

This  was  an  appeal  from  a  jadgment  of  tbo 
Second  DiriBion  of  the  Gonrt  of  Session  in  Soot- 
land,  oonsistiDg  of  the  Lord  Jnstioe  -  Clerk 
(Dfacdonald),'  I^rds  Yonng',  Trayner,  and  Mon- 
orelfl,  who  had  reversed  a  deoinon  of  the  Lord 
Ordinarr  (Pearson).  The  ease  is  reported  38 
Sc.  L.  Rep.  209  ;  3  F.  274. 

The  appellant,  John  Blair,  Writer  to  the  Signet, 
£dinlmi^h,  as  sole  trastee  and  executor  of  the 
late  Uiss  Agnes  Wilson  Toudk.  was  the  defender 
in  the  action  which  was  brought  against  him  at 
the  instance  of  AraUhald  Toung,  adrooate,  Edin* 
bnrgh,  since  deceased  (whose  tni«teea  and  execu> 
tors,  now  r^resented  by  James  Barker  Duncan 
and  Robert  Grei^  Soott,  the  respondents,  were 
after  his  decease  sisted  as  pnrsaers;,  for  the  pur- 
pose of  baring  it  found  and  declared  tiiat  the 
direction  contained  in  a  codicil  executed  by  Atisa 
Agnes  Wilson  Toung  was  void  and  ineffectual, 
and  that  in  oonseqaence  the  orii;inat  pursuer  as 
her  heir-at-law  and  sole  next  of  kin,  or  otherwise 
as  sole  residuary  legatee  under  her  will,  was 
entitled  to  receive  from  the  appellant  an  accoont- 
ing  of  bis  intromissions,  and  payment  of  the 
whole  residue  of  her  estate. 

The  testamentary  writings  under  which  the 
appellant  was  nominated  and  appointed  were  a 
inU  and  codiwl,  both  dated  the  5th  Dec.  1898 
and  registered  (m  the  2nd  Feb.  1900. 

In  her  will  tbe  testatrix,  after  providing  for  the 
payment  ol  debts,  Ac.,  and  certsin  l^atues,  left 
the  residue  of  her  estate  to  lier  brothers,  Archi- 
bald Tonng  and  the  Rev.  James  Gerard  Toang, 
equally  between  them,  and  if  either  predeoesBed 
her,  then  tbe  whole  to  tbe  survivor. 

The  oodioil,  which  was  of  the  same  date,  but 
was  ezeonted  later  in  the  day,  was  in  the  following 
terms: 

"Retening  to  the  will  whtoh  X  have  lignsd  to-day,  I 
direot  that,  in  the  event  of  either  of  my  brothers  pre- 
deoeaaing  me,  the  hull  of  the  reaidne,  and,  in  the  event 
of  both  predeoeaeiBg  me,  the  whtde  of  the  residae,  sbsll 
be  applied  for  Buob  cbaritable  or  pablio  purposes  aa  my 
trostee  tUnks  proper. 

Her  brother,  the  Rev.  James  Gerard  Tonng, 
predeoeased  the  testatrix.  On  the  death  of  the 
testatrix  the  appellant  accepted  office  as  trustee 
and  executor,  and  he  was  prepared  to  carry  into 
practic»i  effect  tbe  direction  contained  in  the 
oodioU  as  regarded  half  the  residae,  amounting 
to  about  90001.,  when  the  present  action  was 
brought  ^unst  him. 

The  sole  qnestion  to  be  decided,  in  the  <nroum- 
stances  which  bad  happened,  was  as  to  whether 
the  direoti<ni  contained  in  the  ooduul  respecting 
the  dii^maal  frf  the  one-half  of  the  retidae  was 
valid,  or  waa  void  tram  vi^^ness  uid  nncer- 
twnty. 

It  was  decided  by  Lord  Fearaon  that  the  gift 
was  valid;  but  on  appeal  it  waa  declared  to  be 
Toid  tnm  Tagnenesa  and  nnoertainty. 

The  Lord  Advocate  (Graham  Hurraj,  E.O.},  J. 
WHaw,  K.O^  B,  8oott  Brown  (all  of  tbe  Sootch 
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Bar),  and  A.  J.  Lawrie  appeared  for  the  appellant,, 
and  argued  that  the  law  as  to  charitable  trusts 
was  settled  in  England,  but  not  in  Scotland.  The 
Sootch  law  follows  the  Roman  law  a»laid  down  in 
tbe  Digest  (Lib.  xxx..  Tit  1,  sect.  43,  Jfe  .Ugatis  et 
fidei  commissis).  The  Scotch  law  is  to  be  fonnd 
in  three  decisions  of  this  House : 

HtU  V.  Burni,  2  W,  A  6.  80  : 

Onchton  v.  Orwrion,  3  W.  &  S.  328 ; 

VOfsr  V.  Black's  Trttstees,  2  Sh.  A  MoL.  86tf. 

See  also 

Williams  r.  Kerthaw,  5  CI.  &  7, 11 1  ; 

Criehton  v.  OridUim's  Tmstess,  4  Sh^w,  533 ; 

Be  Jarman's  S^te,  39  L.  T.  Sap.  89  i  8  Ch.  I>lv, 

584. 

In  Scotland  there  has  been  no  such  dcBnition  of 
"charitable"  purposes  laid  down  as  there  ha* 
been  in  England.  "  Charitable "  is  aa  vague  a 
word  as  "public,"  but  bequests  for  " ofaaritaUe *' 
pnrpooee  have  been  held  good,  and  therefore  a. 
bequest  for  "  public  "  purposes  may  be  good  in 
Sootiand.  The  earlier  cases  in  Sootlaiul  btfore 
the  House  of  Lords  dectsitmB  ue 

Murray  r.fleeming,  in  1729  (Mor.  Diet.  4075): 

Som's  case,  in  1741,  cited  in  HiU  v.  Burnt ; 

(ThofTW  V.  Wharrie,  in  1760  (Mor.  Diot.  6599)  r 

Brown's  Tnuteet"  case,  in  1762  (Mor.  Biot.  2318)  ; 

8nodf)rass  v.  Buchanan,  in  1806  (Uor.  Servioa  of 
Heiro,  Appendix,  1). 
After  the  decisions  in  the  House  of  Lords  we  have 
Dun^  V.  Dundas  (15  Shaw,  427)  and  Robbie'a 
Trustee  v.  McCrae  (20  B.  358),  which  shows  that 
there  must  be  a  trustee  with  a  power  of  selection : 

Low's  BxectUors  v.  Maedonald,  1 1  Maoph.  744 ; 

Kelland  v.  Douglas,  2  Maoph.  150. 
In  McLean  v.  Sendereon's  Trustees  (7  R.  601) 
there  is  a  dictum  of  Lori  Honcreiff  that  a- 
bequest  for  charitable  purposes  would  be  void  for 
uncertainty,  but  it  does  not  seem  to  be  supported 
by  authority.  Tbe  cases  cited,  together  with 
Cobb  V.  Cobb's  Trustees  (21  B.  638),  Brown'e 
Trustees  v.  Young  (6  Sc.  L.  T.  43),  and  McQregor's: 
Trustees  v.  Bosomworth  (33  So.  L.  Bep.  364), 
exhaust  tbe  auUioritifs  on  the  subject,  for  the 
case  of  Sutherland's  TrusUee  (20  B.  925)  went  ofE 
an.  another  point  and  ia  not  nlevant.  The  text- 
writers  do  mit  give  mach  assistanoe.  We  contend 
that  there  ia  no  reason  or  authority  why  thi» 
beqaest  should  not  be  held  good.  The  case  of 
Miller  v.  Black's  Trustees  {ubi  sup.)  shows  that 
W^iama  y.  Kershaw  would  have  been  decided 
otherwise  if  it  had  been  a  Sootch  case.  The  casee 
show  that  there  must  be  a  trustee  to  exercise  a- 
discretion,  and  whera  the  bequests  have  been 
held  bad  there  has  been  no  appointment  of  a, 
trustee  or  the  appointment  has  lapsed.  A  bequesb 
for  "  benevolent "  purposes,  as  distinct  from 
"  charitable  *'  ia  good  in  Scotland,  and,  if  so, 
bequest  for  "public"  purposes  is  good.  The 
Scotch  law  is  not  narrower  than  the  Interpretatiotk 
which  the  English  law  has  put  on  the  statute 
of  Elizabeth. 

The  Solicitor  •  Ger^aZ  for  Scotland  (Scott- 
Dickson,  K.C.),  Younger,  K.G.,  and  J>.  Miliar  (of 
the  Scotch  Bar),  for  tbe  respondents,  maintaliwd 
that  the  House  of  Ijords  oases  cited  lud  down  the 
general  principle  that  the  law  of  Sootlandtalrea  a 
liberal  view  of"  charitable  "  beqnesta,  Imt  tbera  ie 
no  authoritj  extendii^-  it  to  "  public  punoeee. 
Tbe  appellant  must  go  so  far  ae  to  aaj  tnati  » 
beqaest  to  sneh  purposes  as  t^e  bvatoe  pleaaea 
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inmldbegood,wbich  would  leadtoaaabsolnte  con- 
tmdiction  between  tbe  law  of  England  and  that  of 
Sootland,  whioh  is  not  sn^ieBtM  in  any  of  the 
cases.  It  lies  upon  him  to  show  titat  a  bequest 
which  would  be  roid  for  Tasnenees  in  England 
maj  be  good  in  Sootland.  Charitable  bequrats 
im  fawiued  in  both  oonntries,  and  tlw  statats  of 
HizaibetliiBonly  agaidetotbe  English ooorts in 
dsoidiiigwfaBftis '*<£ajritable.''  The  law  in  both 
eoantrim  is  independent  of  statate.  The  Scotch 
oiaes  torn  on  we  word  "  benevolent."  See 

Deim  r.  Maedtrmott  L.  Ssp.  5  Eq.  60 ;  L.  Bap.  3 
Ch.678; 

Mitfordr.  Bsynoldw,  1  PfailL  185  ; 

Nightingale  t.  Oouiboum,  2PhilL  594; 

CoiMnt*tfon«r«  of  Income  Tarn  r.  Pmuti,  65  L.  T. 
B«p.  621;  (1891)  A.  C.  531. 

"Fablie"  purposes  are  not  safficiently  definite, 
snd  tbiB  trost  IS  void  for  oncertaint^  in  Sootland 
as  it  would  be  in  England.  "  Charitable  '*  toista 
are  an  exception  to  lue  general  rule. 

Tbe  Lord  AdvoeaUnna  beard  in  reply. 

At  tiie  craoltinoB  of  the  argaments  their  Lord- 
diipe  took  time  to  oonrider  their  judgment. 

Dec.  17. — Tbdr  Lordehipe  gave  jadgment  as 
follows; — 

The  IjObd  Chancbllob  (Halsbury).  —  My 
Lords :  In  this  case  I  do  not  propose  to  repeat 
what  I  said  at  some  length  in  CommitBtonen 
qf  Ineome  Tax  r.  Pemael  (65  L.  T.  Bep.  621 ; 
(1891)  A.  0.  531).  nor  do  I  think  it  necessary 
to  appeal  to  the  decision  in  that  case  for  the 
purpose  of  the  decision  of  this.  I  will  only 
say  that  in  my  view  the  decision  of  that  case  is  an 
snilioiitatiTe  determination,  and  in  speaking  of 
a  taxing  Act,  which  applies  to  both  ooontries,  the 
dsdsion  of  tiiat  case  must  of  oonrse  be  supreme. 
But  qieaking  oi  a  Scottish  instrument,  and  the 
interpretation  to  be  given  to  tbe  word  "  charit- 
able in  Scotland,  I  re«rd  the  decision  in 
SotnTs  Trustees  v.  Lord  Advoeaie  (15  B.  682)  as 
stiU  being  an  authoritative  exposition  of  the  law 
of  Scotland.  I  am  not  quite  oertfua  that  it  is 
important  to  consider  that  question  at  any  length 
here,  because,  in  the  view  that  I  take  of  this  par* 
licular  testamentary  dispoaition,  it  appean  to  me 
that  it  is  impossible  to  deny  Uiat  the  words  on 
which  the  main  question  turns — ^namely,  "  charit- 
able  or  pnUio  " — are  need  disjunctively.  Under 
those  ciroumstanceB  it  appears  to  me  that  it 
wtKtld  be  equally  the  law  of  England  as  it  would 
be  tbe  law  of  Scotland  that  the  discretion  here 
givai  to  the  trustee  to  determine  what  particular 
ynblio  puxpoaes  should  be  tiieotgeots  <»the  tmst 
IS  too  Tsgoe  and  uncertain  for  ai^  court  tither 
in  l^ighutd  or  SootUnd  to  administer.  The 
nsnlt  <rftiiat  is.  as  it  appears  to  me^  that  the 
deciaicm  of  the  court  below  was  perCeotlr  right, 
and  I  therefore  move  your  Ijordshipe  toat  this 
^^eal  be  dismissed  witti  oosts. 

Lord  Shahd.— Hy  Lords :  I  am  of  the  same 
tffiaiaB.  The  whole  argnment  of  tbe  appellant 
was  loanded  upon  tbe  aUeged  analogy  between  a 
beqnevfc  for  public  purposes  and  a  bequest  for 
charitable  and  benevolent  purposes,  which  are 
ol^jeota  of  peculiar  favour  ooth  in  the  law  of 
Sootland  ana  hi  that  of  England.  In  my  opinion 
the  analogy  olearly  fails,  and  I  concur  in  think- 
ing that  a  bequest  for  public  purposes  to  be 
tuHOk  hj  a  powon  or  persons  named  by  the 
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testator,  unlike  a  bequest  expressly  limited  to  a 
charitable  purpose,  is  not  snffioienUy  definite,  bat 
is  too  vague  and  wide  to  form  the  subject  of  a 
valid  bequest  I  will  only  add  that  1  concur  in 
the  jadgment  of  Lord  Robertson,  which  be  has 
given  me  tbe  opportunity  of  reading  and  con- 
iriderizig. 

Lord  Datit.— Uy  Lords :  The  shorfc  question 
on  this  appeal  is  whether  a  tmst  for  snch 
"charitable  or  pnblio  purposes  "  as  the  executor 
may  select  u  a  valid  dispodtion  of  the  testMior's 
property  according  to  the  law  of  Scotland,  or  ie 
void  for  uncert^nty.  Your  Lordships  were 
exhorted  by  the  Lord  Advocate  to  dismiss  from 
your  minds  all  preconceived  notions  derived  from 
the  English  law  of  charities,  and  I  have  dojM  my 
best  to  humbly  obey  that  exhortation.  There  is 
no  doubt  that  tbe  English  law  has  attached  a 
wide  and  somewhat  artificial  meaning  to  the 
words  *'  charity  "  and  "  charitable,"  derived  (it  is 
said)  from  the  enumeration  of  objects  in  the  well- 
known  Act  of  Elizabeth,  bnt  probably  accepted 
by  lawyers  befcre  that  statute.  In  the  law  of 
Scotland  there  is  no  snob  technical  meaning 
attached  to  tbe  words.  In  the  course  of  tlw- 
argument  t^ere  was  some  diacussion  as  to  the 
meaning  attached  hj  Scotch  judges  to  the  worde 
"  charitable  purposes.**  I  think  that  those  words 
include  a  wider  range  of  objects  than  such  as  are 
of  a  mere  eleemosynary  character,  and  I  finck 
authority  for  saying  so  in,  the  opinion  of  Lord 
Watson  in  the  case  of  Commitsionert  of  Income 
Tax  V.  P«ms«I  (ubt  rup.).  But  I  do  not  find  it 
necessary  to  pursue  or  elaborate  the  discnssion 
of  this  topic  in  tbe  present  case,  because  it  is,  in 
my  opimon,  olearly  established  that  whatever 
may  be  the  legal  definition  of  tbe  expression  the 
courts  of  Scotland  will  give  effect  to  a  dieposition, 
in  favour  of  charitable  purposes  to  be  selected  by 
a  named  individual.  In  other  words,  such  a 
trust  is  treated  as  being  sufficiently  definite  to  be 
the  subject  of  a  valid  disposition.  There  are 
three  oases  iA  tlus  House  to  which  yoor  Lord-- 
ahi^B  attentaim  was  called.  In  Kw,  t.  Burns 
(2  W.  &  S.  80)  a  bequeefc  to  trustees  was  held 
validt  whereby  a  testatrix  aiqKrinted  the  residne 
of  her  estate  to  be  applied  by  her  trustees  in  ud 
of  "  the  institutions  for  charitable  and  benevolent 
purposes  established  or  to  be  established  in  Uie 
city  of  Glasgow  or  neighbourhood  thereof,"  to  be 
appropriated  in  such  manner  as  to  the  bnatem 
might  seem  proper.  In  Criehton  v.  Qrierson  (3  W. 
&  S.  3219)  a  gUt  to  trustees  of  a  residue  to  be 
applied  in  such  charitable  purposes  and  bequests 
to  such  of  the  testator's  friends  and  relations  as 
might  be  pointed  out  by  his  wife  with  the  appro- 
bation of  the  majority  of  the  trustees  was  also 
held  valid.  Lastfy,  in  Miller  v.  Black's  Trustees 
(2  Sh.  &  McL.  866)  a  bequest  for  such  charitable 
and  beuev<dent  purposes  as  the  trustees  might 
think  proper  was  held  valid.  If,  therefore,  tiie 
words  m  the  present  case  were  merely  "  durit- 
able  purposes  "  or  wore  "  oharitable  and  pnblio 
purposee,  I  think  that  effeot  might  be  given  to 
them,  the  words  in  the  latter  ease  being  con< 
strued  to  mean  charitable  purposes  of  a  public 
character.  But  tbe  words  which  we  have  here 
are  "  oharitable  or  public  purposes,"  and  I  think 
that  these  words  must  be  read  disjunctively.  It 
would,  therefore,  be  in  the  power  of  the  trustee^  to 
apply  the  whole  of  the  fnnd  for  purposes  which 
u«  notdiaritabl^  though  th^  might  m  of  a  public 
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character.  Now,  I  am  not  aware  of  any  oaae 
in  which  effect  has  been  giren  in  the  Scotch 
courts  to  a  trust  for  "public  purposes,"  and  I 
find  in  the  cases  which  hare  been  referred  to 
indicaUima  that  snob  a  trust  oonld  not  be  con- 
sidered valid.  In  CridUon  t.  Orfernm  {ubi  tup.) 
Lord  Lyndburst,  L.G.  states  the  question  thus, 
whether  effect  ma^f  be  jriven  to  a  power  of  eelec- 
tion  amongst  the  indiridoals  comprised  in  "  parti- 
cular classes  of  indiriduala  and  objects,"  and  he 
anawera  the  qneation  by  saying  that,  according  to 
the  authorities  in  the  Jaw  of  Scotland,  a  parson 
may  make  such  a  disposition.  Can  it  he  said 
that  "  public  purposes  "  is  within  the  description 
of  a  partionlar  class  of  indiridnals  or  objects  P  j 
think  not.  Illustrations  were  giren  at  the  Bar, 
and  might  be  multiplied  to  any  extent,  of  pur- 
poses which  would  come  within  the  description  of 
"public"  and  the  statement  of  which  would  re- 
duce the  gift  almost  ad  abturdum.  The  Lord 
Advocate  argued  that  the  e:^reBsion  ''public" 
was  no  more  vague  than  *'  charitable.**  I  do  not 
agree,  although  an  exhaustive  definilaon  of 
"charitable*'  might  be  difficult,  and  to  attempt 
it  would  beunwise.  At  any  rate  it  ia  pogitivijtirit 
that  the  courts  will  give  effect  to  a  gift  for 
charitable  purposes  to  be  selected  by  an  indi- 
vidual. It  may  be  that  the  ^w  of  Scotland  ia 
more  liberal  to  the  interpretation  of  bequests  for 
charitable  purpoees  than  other  bequests,  as  was  said 
by  Lord  Qifford  in  advising  this  House  in  HUZ  v. 
Bume  (ubi  $up.) ;  and  in  McLean  v.  Henderton's 
Truttoes  (7  B.  601),  Lord  Moncreiff  expressed 
himself  in  words  which  show  that,  in  his  opinion, 
a  bequest  might  be  void  for  uncertainty  if  not 
within  the  categoiy  of  charitable  becjnesta.  It 
appcEtra  to  me  that  the  point  to  which  I  hare 
directed  my  observationa  ia  put  clearly  and  con- 
<^\j  by  Lord  Young,  when  he  says  that  he 
could  not  on  authority  or  principle  auatun  public 
purposes  as  a  valid  direction  to  a  testamentaiy 
trustee.  For  these  reascma  I  am  of  (pinion  that 
the  appeal  should  be  dismissed  with  costs. 

Lord  BHA.MPTON.—  My  Lords :  In  the  event 
which  haa  happened  the  testatrix  by  a  codicil  to 
her  will  directed  that  one-half  of  the  reaidue 
of  her  estate  should  be  applied  for  such 
"  charitable  or  public  purposes  aa  the  testamen- ' 
tbry  tiustee  nominated  in  her  will  should  think 
proper.  lb  ia  not  diaputed  that  if  the  word 
"  charitable  "  had  stood  alone  the  devise  would 
have  been  suffldently  d^nite  and  valid  ;  bub  it  is 
u^d  hj  the  respondents  that  the  addition  of 
the  words  "  or  publio  purposes  "  ren^rs  tlw  devise 
indefinite,  and  void  because  of  its  vagueness.  It 
seems  to  me  that  the  addition  of  ^ose  words 
would  confer  upon  the  trustee  the  power,  at  his 
option,  of  setting  aside  charitable  purposes  alto- 
gether, and  of  applying  the  whole  of  the  bequest 
solely  to  any  one  or  more  of  innumerable  public 
purposes  extending  over  an  unlimited  area.  In 
short,  the  intentions  of  the  testatrix  are,  on 
the  face  of  the  will  and  codicil,  left,  ao  far 
as  relates  to  the  "  public  purposes  "  to  be  beiw< 
fited,  in  absolute  nncertointy.  I  think,  there- 
fore, that  this  appeal  should  be  dismissed  with 
costs. 

Lord BoBERTSOiT.—lIy Lords:  Theargumentat 
your  Lordshipa*  Bar,  able  and  ingenious  as  it  was, 
makes  it  necessary  to  remember  that  the  question 
no  w  before  the  House  is  whether  a  beqi^st  of  money 
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for  such  public  purposes  ae  the  truatee  under  the 
will  thinks  proper  is  or  is  not  valid,  and  I  am 
clearly  of  opinion  with  ^ur  Lordships  that  the 
gift  to  public  purposes  is  disjoined  from  that  to 
charitable  purposes.  Nov,  it  is  a  siniiftoantfaot 
that  this  question,  on  its  merits,  has  been  little  if 
at  all  disoossed  by  tiie  learned  counsel  for  the 
appellants.  If  a  bequest  by  A.  to  any  public  pur- 
pose to  be  selected  by  B.  is  defennibteonits  merits, 
it  must  be  on  one  of  two  grounds  ;  either  that  by 
law  A.  may  validly  leave  money  to  be  given  to 
any  public  purpose  whatever  named  by  B.,  or 
that  the  purposes  named — vi^., "  publio  poiposes," 
are  not  vague  and  uncertain.  The  former  of 
these  propositions  was  asserted  by  the  appellant^ 
but  no  more  than  asserted,  on  the  authority  of 
the  opinions  delivered  in  the  Court  of  Session  in 
Hm  V.  Burnt  (2  W.  &  S.  80).  When  those 
opinions  and  the  authorities  cited  in  them  are 
examined,  it  will  he  found  that  they  give  no  sup- 
port to  the  propoiition  that  a  bequest  is  valid 
which  oonsista  merely  of  a  direction  that  a 
fain  sum  of  mtmey  shall  go  to  any  purpose  that  a 
muninated  traatee  may  think  proper.  The  oaae 
then  before  the  learned  judges  was  not  snoh  an 
unlimited  power  at  all,  but  a  direction  to  tmsteea 
to  select  as  the  object  of  the  legacy  such  of  the 
benevolent  and  charitable  institutions  in  Q-lasgow 
as  the^  thought  fit.  And  in  apeaktng  of  alienvm 
arbilnum  tney^  were  defending  the  bequest 
arainst  the  objection  that  l^e  intervention  of 
alimumarbitrium  to  any  extent  m^e  the  legacy 
void.  This  ia  made  perfectly  plain  by  the  reference 
by  the  Lord  President  to  the  oases  of  Brown  (u6t 
sup.)  and  of  Snodgraat  v,  Buchanan  {ubi  tup.),  in 
both  of  which  the  a/unum  arbitriutn  was  invoked 
merely  to  select  from  the  testator's  own  relatime. 
There  is,  ao  far  as  I  know,  no  authority  for  the 
broader  proposition — that  according  to  Scotch  law 
a  good  bequest  is  made  by  A.  when  he  directs  B. 
to  make  a  will  for  him  as  r^ards  either  the  whole 
or  a  part  of  his  estate,  and  it  ia  contrary  to  the 
fundamental '  idea  of  teatamtotary  dispoution. 
What  has  been  eatablished  as  regards  the  inter- 
vention of  a  trustee  ta  thus  stated  by  Lyndhurst* 
L.G.  in  Cri^ton  v.  Orierton  (ubi  tap.),  and  the 
passage  touches  the  very  core  of  the  present  case. 
He  says  that  "  aooording  to  the  authorities  in  the ' 
law  of  Scotland,  it  ia  quite  clear  that  a  man  may, ' 
in  the  disposition  of  hia  property,  saleot  particular' 
classes  of  individuals  and  objects  and  then  j^ve  to 
some  particular  individual  a  power  after  his 
death  of  appropriating  the  property  or  applying 
any  part  of  his  property  to  any  particular  indi- 
viduals among  that  class  whom  that  person  may 
select"  This  is  the  rule  whioh  has  got  to  be 
applied  in  the  present  case,  and  the  question  is, 
has  this  testatrix  done  what  Lord  Lyn^liaiat 
desozibes,  has  she  selected  a  particular  class  or 
particular  classes  of  objects  among  whioh  her 
lanstee  ia  to  select?  Now,  as  I  have  already 
remarked,  we  have  not  had  much  argument  from 
the  appellant  on  thia  question  by  itse^,  and  ajnrt 
from  the  medium  of  the  decisions  about  charitiee. 
I  cannot  say  that  I  am  surprised,  for  it  seems  to 
me  that  this  testatrix  haa  done  nothing  like 
aelecting  a  particular  class  or  particular  masses 
of  objects.  She  excludes  individuals,  and  then 
leaves  the  trustee  at  lai^  with  the  whole  world 
to  choose  from.  There  is  nothii^^  affecting  any 
community  on  the  globe  whioh  is  outside  the 
ambit  (rf  his  choice.  Now,  I  have  not  heard  any 
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OM  aay  that  tiiia  bequest  ii  not  Tagne  and  nnoer- 
tuB;  vbat  is  Mud  is  meTel;  that  a  gift  to  any 
charitable  pnrpoee  to  be  aeleoted  hj  a  trastee  is 
equally  Tagne.  and  that  ihe  law  allows  the  validily 
of  a  gift  to  anj  charitable  purpose  to_  be  seleoted 
hj  a  trustee.  The  Bonndness  of  this  argament 
most  therefore  be  considered.  First  of  lul,  I  do 
Dot  agree  that  charitable  porposes  is  as  wide  or 
nearly  as  wide  as  public  purposes.  Even  giving 
to  the  word  charitable  the  widest  extenaicm  erer 
allowed  to  it,  thm  are,  as  I  shoold  believe,  many 
poUio  pnrpoees  completely  oataide  iU  Giring  to 
the  word  oharilable  its  proper  meunngt  aa  it 
ocean  in  a  Sootob  teetamentC  ite  ooniprwnuT»> 
neaa  still  farther  falls  short  of  the  word  "  pabUo." 
As  was  snnested  at  the  Bar,  tiie  tmstee  would 
be  within  his  powers  if  he  gave  tMs  90001.  to  the 
election  fund  of  anr  of  the  poliUoal  parties  that 
he  pleased.  It  wonld  be  eqoaUj  within  his  powers 
to  snbacribe  the  money  towards  raising  a  yeo- 
manry r^ment.  Each  of  these  ptiiposes  is 
pablio ;  neither  is  charitable.  Innamerable  other 
lUnstnttions  might  be  given.  A  great  deal  of  the 
appallant's  argument  was  directed  to  enforcing 
the  relevant  of  the  deoiaions  about  the  word 
**  charitable  1^  showing  that  they  oould  not  be 
distinguished  from  the  present  case.  With  this 
Tiaw  your  Lordships  had  presented  to  yon  an 
eUbonts  and  interesting  diacnsaioa  of  the  cUfEer- 
OBoe  between  the  law  ci  charities  in  England  and 
the  law  of  charities  In  Scotiaad.  Unoh  that  was- 
thns  advanced  was  unquestionably  sound  (altiiough 
I  consider  it  inoondnaive  of  the  present  question). 
"Ever  simoe  ite  institution,"  ssid  Lord  Watson 
in  CommtMaioner*  of  Iiieom$  Tax  v.  Penuel  {vbi 
nip.)t  "  the  Court  ox  Session  has  exercised  plenary 
juiisdictiou  over  the  administration  of  all  trusts, 
whether  public  or  private,  irrespective  of  the  par- 
ticnlar  purpose  to  whioh  t^e  estate  or  income  of 
the  trust  may  be  appropriated;  and  tiiere  has 
eooaeqaentiy  been  no  room  for  those  nameroos 
qnesticms  as  to  a  tni»t  being  chariteble  or  not 
which  have  arisen  in  England  under  the  statute 
of  Elizabeth."  The  rdations  of  the  Court  of 
Seancm  to  charities  bad  been  baaed  on  the  same 
mnenl  ground  by  Lord  Cnninghame  and  Lord 
Codkbnni  in  Sot  t.  Beriof*  SmoUtU  (6  D.  589), 
and  it  cannot  be  doubted  that  tUa  is  an  accurate 
atBteawnt  of  the  law.  Nor  do  I  think  that  ezoep- 
tton  can  be  taken  to  the  intereating  comparison 
of  the  laws  of  t^e  two  countries  given  by  Lord 
Stormonth-Darling  in  the  case  of  Oohb  v.  Cobb't 
TrutitM  (21  R.  638),  although  I  do  not  concur  in 
the  dednctiona  drawn  by  teat  learned  judge,  so 
far  as  bearing  on  the  word  *'  public."  But  while 
charitable  trnata  are,  aa  matter  of  legal  doctrine, 
merely  one  class  of  truste,  and  while  their  pro- 
minence in  legal  decisions  resnlte  from  nothing 
more  than  tbeir  being  the  most  nnmerous  class 
of  pnblic  trusts,  I  do  not  think  that  it  is  true 
tiiat  they  have  been  uniformly  treated  by  the 
oonrt  in  Scotland  exactiy  as  other  truste  would  be 
trailed.  The  oonrte  have.  I  think,  aa  matter  of 
bistoirieal  fact,  letlected  mora  or  leaa*  oonaeioaaly 
or  QBoomsdotuly,  the  l»as  whidi  diaposee  every 
one  fanmraUy  towards  oharify;  andfthia  never 
appealed  more  plainly,  or  waa  avowed  more 
frukly,  than  in  the  decision  of  your  Lordships' 
House  in  the  ease  of  Jfoyot*  of  Dutulee  v.  JtforrM 
(3  Kacq.  134).  To  tiiia  favour  for  chariUea  I 
ascribe  the  dedsion  in  favour  kA  tiie  validity  of  a 
bequest  for  anch  chariteble  puiposea  aa  a  tmstee 


may  sdeot.  Accordingly,  when  I  am  asked  to 
apply,  by  analogy,  to  pubUc  purposes  decisions 
about  charitable  purposes,  I  deotine  to  do  so. 
The  proper  inference  from  those  oases  is  not  that 
the  law  that  the  testetor  muafc  selecfc  a  particular 
olaaa  or  particular  olasaes  of  objects  before  he  can 
leave  it  to  a  trustee  to  adect  the  object  of  the 
bequest  is  relaxed,  but  merely  that  it  is  settled 
that  chariteble  purpoies  form  such  a  particular 
class.  On  the  merite  of  the  question  now  before 
your  Lordships  I  am  unable  to  hold  that  the 
designation  of  public  purposes  ia  a  compliance 
with  the  rule. 

Yovmgor,  K.C.  aud  that  it  had  been  agreed 
between  the  pattiea,  aubjeot  to  their  Lordahipa' 
approval,  tiiat  the  coate  ahonld  come  out  of  tiw 
estate. 

JuAgmMt  an'peaUd  from  affirmed,  and  appeal 
dumiM$ed.   No  order  at  to  co»l$. 
Solicitors  for  the  appellant,  FaithfaU  and  Owen, 
for  Davidton  and  Byrne,  Edinburgh. 

SoUdtora  for  the  respondents,  A.  and  IP.  Beve- 
ridge,  for  Dvnem  and  Blaekf  EiUnbnrgh. 


Feb.  6  and  7. 
(Before  the  Lobd   Cbancellob  (Halsbury), 
Lords  Hacnaohtsn,   Sha-hd,  Bbampton, 
BoBEBTSOH,  and  Lindlbt.) 
London  County  Council  ti.  Attornet- 

GBNBBAL  and  OTHBB8.  (fit) 

ON  APPBA.L  PBOH  THB  COURT  OF  APPBAL  IH 
ENGLAND. 

London  County  Council — Statutory  powere— 
Tramxoayt — Omnibueee — Local  Government  Act 
1888  (51  &  52  Viet.  e.  41)— London  Countjf 
Tramway  Act  1896  (59  Jb  60  Viet.  o.  K.),  e.  2— 
Fowere  ^  Altorriey-Oeneral. 

By  aect.  2  of  the  London  County  Tramway  Act 
1896  the  London  County  Council  were  aulhorieed 
to  purefuue  and  work  tramwaye,  and  inexerciee 
of  iA«  powers  conferred  by  the  etatute  <Aey  pur- 
chaeetC  eeiiam  tramwaye  from  a  limited  eom- 
jjony. 

The  company  had  run  omnibmee  in  eonneetion 
toith  their  tramways,  and  the  couniy  council 
continued  to  run  them. 

Seld  (oMirming  ike  judgment  of  the  court  below), 
(kai  me  smMs  gave  them  no  power  to  pvrehate 
or  run  omnibuaea,  audi  a  biMtnass  not  being 
incidental  to  the  working  of  the  tramwaye. 

A  court  of  law  hat  no  power  over  Ae  action  of  the 
Attomey-Qeneral  auing  on  behalf  of  a  relator  on 
a  matter  within  hia  jtMriedietion. 

Attorney- General  v.  Great  Eastern  Bailway 
ComiHiny  (40  L,  T.  Bep.  265 ;  11  Ch.  Bio.  4^) 
easplained. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Bigby,  Williams,  and  Stirling, 
L.JJ.},  reported  84  L.  T.  Bep.  245;  (1901) 
1  Ch.  781,  who  had  affirmed  a  judgment  of 
Cozena-Hardy.  J.,  reported  82  L.  T.  Bep.  671. 

The  action  waa  brought  by  the  Attorney^ 
General,  at  the  relation  of  a  large  number  of 
omnibus  proprietors  aa  co-plaintiffs,  they  being 
also  ratepayers. 

The  appellante  had,  under  stetntory  powws, 
acquired  a  lai^  number  of  tramways  wiuiin  the 

(ft)  Baportad  bj  a  JK.  Ualbbs,  Baq.,  Buriatir-aU-Lftw. 
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funa  of  their  jurisdiotion.  In  connection  with 
these  tramwajB  they  had  been  ronning  omnl- 
bnaee  over  Tarions  rontw.  Thej  oli^ed  the 
right  to  do  80  in  Tirtoe  <tf  their  having  par- 
chased  the  Tindertakinfl  of  the  London  Tram- 
vaye  Company,  and  uao  beoaoBe  eooh  omm- 
hunm  were  necessary  to  the  proper  management 
«f  the  tramways  and  ancillary  thereto.  A  farther 
^grotmd  was  that,  by  sect.  2  of  the  Local  Govern, 
ment  Act,  the  council  had  all  the  powers  of  a 
mniuoipa]  oorporabion.  Their  power  of  aoqairing 
"tramways  was  given  by  sect.  2  of  the  London 
■Coant^  Tramway  Act  1896,  which  is  in  the 
foUowug  terms : 

2.  It  shall  be  lawful  for  tiie  oooooit  to  enroisa  with 
xeapeot  to  any  tramwftyB  anthoriied  bj  the  local  Aota 
/msnticmed  tn  the  lohecliile  to  this  Act  which  have  been 
or  shall  be  pnioliased  or  aoqoired  by  them  onder  their 
-stattitory  powers  the  esme  powers .  <rf  workiiiB  saoh 
irauwtys  imtptMytSf  as  were  posaesisd  Ae  oom- 
pasy  or  comiwaiee  reepeotirely  otmliv  sooh  tiamwagrs, 
and  the  coaneil  nu^  provide,  idaoe,  and  ran  earrisgee 
ibeMon  and  provide  sooh  horses,  een,  fixed  and 
movable  plant,  hameu,  and  apparatne  as  may  be 
fcquiaite  or  oonvenient  for  enabling  the  ooonoil  to  exer- 
oise  BOoh  powers,  and  they  may  employ  soch  persons  as 
•ni^  be  xequBite  or  oonvanient  forworkioff  the  tnmwi^s 
for  the  time  beii^  worked  by  them;  uid  the  several 
provisions  relating  to  the  worhiag  the  tramways  and 
the  taking  of  tolls,  rates,  and  ohuges  therefor  oontained 
in  any  Aot  relating  to  any  snoh  tramway  shall  extend 
and  apply  mntatit  mutandig  to,  and  in  relation  to,  SQoh 
tramway  for  the  time  being  worked  by  the  ooonoit,  and 
to  the  ooonoil  instead  of  to  the  oompaay. 

The  respondents  contended  that  the  ooanoirs 
powers  were  defined  by  and  strictly  limited  to  the 
'terms  of  this  statute,  and  that  being  a  corporation 
^created  by  statate  their  rigbbe  were  only  snoh 
as  were  expressly  conferred  by  that  atatate — that 
is,  the  Local  Qovemment  Act  1888 — and  did  not 
«zteud  to  owning  and  running  omnibaees. 

EaUane,  K.C.,  Vernon  H.  Smiih,  K.C.,  and 
Methold  appeared  for  the  appellants. 

A$guHh,  K.C.,  the  Hon.  K  C.  MaenaghUn, 
K.G.,  and  Blaikioek,  who  appeared  for  the  respon* 
dents,  irare  not  oaUed  upon  to  adtbess  their 
Lordships. 

At  the  conclasion  of  the  arguments  for  the 
appeliants  their  Lordships  gave  judgment  as 
foUowB: — 

■  The  LoBD  Ghancellob  (Halsbary).  —  My 
Lords :   It  appears  to  me  that,  as  far  as  any 

aaestion  of  general  law  is  involved  in  this  case, 
le  whole  ambit  of  the  considerations  that  arise 
has  been  completely  traversed  by  the  two  cases 
of  Aakhury  Bailway  Carriage  and  Iron  Com- 
pany r.  itiehe  (33  L.  T.  Rep.  450;  L.  Bep. 
7  H.  L.  653)  and  Attomey.General  r.  Great 
Eaatern  Bailway  Company  (42  L.  T.  Bep.  SIO ; 
5App.  Gas.  473),  and!  do  not  think  that  mnch 
vromd  be  gained  by  going  through  each  individn^ 
topic  of  it,  beoause  I  think  that  it  cannot  now  be 
donbted  that  those  two  oases,  if  we  look  at  them, 
do  constitute  the  law  upon  the  subject.  -  It  is 
impcarible  to  go  behind  those  two  cases.  They 
are  now  part  of  the  law  of  this  connti^,  and  we 
must  acqoiesoe  in  them,  whether  we  like  them  or 
not.  So  far  as  the  putiou^  questions  before 
us  here  are  concerned,  depending  as  they  do  upon 
the  statute  itself,  with  the  utmost  respect  for 
the  learned  counsel  I  think  that  the  contentions 
hardly  admit  of  plausible  statement.   The  power 


which  is  expresalr  given  to  the  Ixmdon  Gonatjy 
Gouncil  ezcludes  from  them,  and  to  my  mind  is 
intended  to  ezdnde  from  them  that  which  did 
exist  as  a  separata  boMneea  under  the  earUer 
statute,  and  was  not  ocmferred  and  obvionsfy  waa 
not  intended  to  be  oonferred  upon  the  Lmidtm 
County  Goondl.  It  a^wars  to  me  to  be^  as  I 
say,  hardly  susceptible  of  plausible  statement  to 
suggest  that  those  words  can  possibly  inolade 
tiiiB  separate  bnsiness.  The  only  araument  which* 
as  it  appears  to  me,  is  capable  of  puiusible  state- 
ment in  the  matter  is  the  argument  derived  from 
the  somewhat  clnmsy  phrase  used  in  the  statute 
with  reference  to  their  oeing  in  liie  same  position 
aa  the  coonciL  of  a  borough  divided  into  wards.- 
At  first  nght  that  looks  as  if  they  were  intended 
to  be  identified  in  all  particulars,  but  when  one 
looks  at  the  context  of  that  section  and  sees  what 
it  refei's  to  I  think  it  manifest,  to  use  Williuns, 
L.J.'8  expression,  that  it  is  a  section  for  thn 
machinery  governing  and  arraJ^ing  the  powers 
and  the  or&r  of  their  exercise  inside  the  oorpO', 
ration,  when  joa  have  got  the  eorporati<Hi,  bat 
not  in  the  smaUeat  degree  intended  to  enlarge 
the  original  objests  of  it  or  to  give  them  ^nv 
powers  other  thui  those  previously  oraferreia 
npcm  them  by  statute.  That  seems  to  me  to 
dispose  of  t^t  point,  whioh  was,  to  my  mind, 
the  only  thing  that  caused  me  to  consider 
whether  this  question  was  capnible  of  plausible 
argament  or  not.  One  question  has  been 
raised,  and  though  not,  I  think,  urged  here, 
it  appears  to  have  been  ui^ed  in  iiie  oonrt 
below,  and  I  confess  that  1  do  not  under- 
stand  it.  I  mean  the  suggestion  that  the 
courts  have  any  power  over  the  jurisdlctioii 
of  the  Attorney-General  when  he  is  suinff 
on  behalf  of  a  relator  in  a  matter  in  which  he 
is  the  <mly  person  who  has  to  decide  tiiose  qnaa- 
Hooa,  It  may  well  be  that  it  ia  tme  that  the 
Attomer-General  oi^t  not  to  pat  into  aparaiaaa 
the  whok  msohinerr  of  the  first  law  officer  oi  the 
Grown  in  order  to  bring  into  court  snne  trifling' 
matter.  Bat  if  he  diC  it  would  not  go  to  hia 
jurisdiotion ;  it  would  go,  I  think,  to  the  ctrndopt 
of  his  oiKoe,  and  it  might  be  made,  perhaps  in 
Parliament,  the  snbject  of  adverse  comment ;  bat 
what  right  has  a  court  of  law  to  intervene  ?  If 
tiiere  is  ezoess  of  power  olumed  by  a  particular 
public  body,  and  it  is  a  matter  that  conoema  the 
public,  it  seems  to  me  that  it  is  for  the  Attorney- 
General  and  nob  for  the  courts  to  determine 
whether  he  ought  to  initiate  litigation  in  tha.t 
respect  or  nob.  Considering  the  profound  respect 
with  which  I  regard  all  the  observations  nuide  by 
the  late  James,  LJ.  I  cannot  help  thinking  that 
he  did  not  himself  suppose  that  he  was  laying 
down  any  absolnte  nue  of  law.  In  ^ftoniey. 
General  t.  Great  Eastern  BaUwa^  Cowtpany  (40 
U  T.  Bep.  265 ;  11  Gh.  Div.  448)  (a)  I  think  that 
he  was  only  giving,  in  reaponse  to  the  Attorney- 
General  himself,  some  sort  of  pious  opinion  as  to 
the  mode  in  which  the  distwetiOn  of  the  Attorney- 
General,  and  of  the  Attoniey*Qeneral  ahnw, 
should  be  exercised  in  oases  where  he  has  thought 
it  his  duty  to  intervene.  In  oases  where,  m  & 
part  of  his  pnbllo  doty,  he  has  the  right  to  inter- 


(a)  Thii  ease  was  afBrmed  on  appeal  to  the  House  of 
Lords  (42  L.  T.  Bep.  810 ;  5  App.  Cas.  473),  bat  the 
matter  in  qnestim  was  not  dealt  with  by  tMr  JUnd- 
ships. 
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▼ene*  tbat  whicli  llie  ooorta  can  decide  is  whether 
<faeTe  is  the  excess  of  power  which  he,  the 
Atton^-G«neral,  allQi^.  Those  are  the  fanc- 
tioaa  of  tha  court»  but  the  initiation  of  the  liti^* 
tioa  and  the  detennination  of  the  qnesiion 
whether  it  is  a  proper  case  for  the  Attorney* 
Oenerat  to  proceed  in,  are  matters  entirety  beyond 
the  juriadiotion  of  this  or  any  other  court.  It  is 
■a  qnestiou  which  the  law  of  this  country  has 
cnade  to  reside  exclosirely  in  the  diaoretion  of  the 
Attorney-General.  I  make  this  observation  npon 
it,  thon^h  the  thing  has  not  yet  been  urged  here 
■at  all,  because  it  seems  to  me  to  be_  very  unde* 
•sirable  to  throw  any  donbt  npon  the  jnrisdietion, 
-or  the  independent  exercise  of  it  by  the  first  law 
■offioer'  of  the  Grown.  I  do  not  thinh  it  necessary 
io  KO  throa^h  this  case  beeanie  the  Terf  elabraato 
■and  careftil  indgmente  delivered  both  by  Cozma- 
Eburdy,  J.  and  by  the  three  learned  Lords  JnstloeB 
in  the  Oourt  of  Appeal,  appear  to  me  to  exhaost 
the  whole  <^neBt!on,  and,  as  I  ha^e  said  before,  I 
■think  that  in  a  great  measure  the  whole  question 
has  been  ^rea^  determined  by  the  two  cases 
wUeh  have  been  referred  to.  Under  those  ciroum- 
atanoes  I  inrite  your  Lordships  to  say  that  tiiis 
Appeal  should  be  dismissed  with  costs. 

Lord  UACiTAaBTKN.— Hy  Lords :  I  am  entirely 
•of  the  same  opinion.  I  must  say  that  it  seams 
-to  me  to  be  a  very  clear  case.  The  London  County 
<^nncU  are  carrying  on  two  businesses— the 
bnaineas  of  a  tramway  company  and  the  business 
of  omnibus  proprietors.  For  the  one  they  have 
the  express  authority  of  Parliament,  for  the  other, 
.so  ^ar  as  I  can  see,  the;  have  no  authority  at  all. 
It  ia  qnite  true  that  the  two  bnaineases  can  be 
worked  ponvenientlT  together,  they  may  be 
worhed  with  each  otner  and  no  doubt  that  is  an 
•adrantageous  mode  of  working  Uiem;  but  the 
•one  is  not  inciden(»l  to  the  other.  The  business 
-of  an  omnibna  proprietor  is  no  more  incidental  to 
4he  bnaiiMse  of  a  tramway  company  than  the 
bnaineas  of  a  line  of  steamers  in  connection  with 

ia  incidental  to  the  undertaking  of  a  rulway 
company  which  has  its  terminus  at  a  sea  port.  I 
tiiink  it  a  perfectly  clear  case.  The  on^  thing 
farther  that  I  should  like  to  say  ia  that  X  regret 
oioet  sincerely  that  the  rates  and  the  money  of 
^ino  public  should  have  been  spent  in  defending 
op  to  the  last  tribunal  a  case  as  plain  as  this.  As 
regards  the  argument  that  the  county  council 
4iave  all  the  powers  of  a  municipal  corporation,  I 
-think  that  it  is  disposed  of  at  once  if  jiou  look  to 
4,be  Act  of  Parliament',  because  the  sentence  on 
which  the  counsel  for  the  appellants  relied  is  con* 
tained  in  the  first  chapter  as  to  the  constitution 
'Of  the  council,  and  there  la  a  separate  chapter 
wbidi  deals  entirely  with  the  Pavers  of  the 
ooancil,  and  in  that  chapter  I  can  find  nothing  to 
warrant  the  coutentnon  of  the  appellants.  With 
re^rd  to  the  poution  and  duties  m  the  Attomey- 
<Sexieral,  I  only  want  to  say  that  I  entirely  concur 
with  what  has  fallen  from  the  Lord  Chancellor. 
I  am  of  (^nnion  that  the  appeal  should  be 
■diamiiBCd  with  eosts. 

IjCT^  Shabd,  Bbahptoh,  Bobbbtsok,  and 
I«iHDUT  ctmcnrred. 

Judgment  amealBd  from  affi,med,  and  appwU 
dtnntMM  imCJk  eoit$. 

SoBdtor  for  the  ai^tellanta.  W.  A.  BleucUmd. 
■  SoSgiton  for  the  reapondenta,  jSiek$,  Dain$, 
«nd  Smtt. 


[Pbit.  Oo. 


3uliicial  Committee  of  tifje  ^rtiig  Council. 

Wedn€9day,  July  24. 1901. 

(Present:  The  Bight  Hons,  the  Loan  Chah. 
CBLLOB  (Halsbuxy)  Lorda  Hobhoubk,  Mac- 

NAQHTBN,  DATBT,  SOBBBTSOH,  Mid  LlHDLBT,; 

Ex  parte  ALDBBii.(a) 

PBTITIOK  FOB  LBATB  TO  APPBAL  TBOH  TBM 
COUBT  OF  GBHBBAL  OAOL  DBUTXBT  IB  THB 
I8LB  OF  MAS, 

Praetie9 — CnmtnoZ  com— fmdMiee  fifr  jnHj — 
Ireove  to  appeal. 

In  a  criminal  case  lohere  therB  is  evidence  for  the 
jury_  in  support  of  a  conviction  the  Judicial 
Committee  toiU  not  give  leave  to  appeal. 

This  was  a  petition  for  leave  to  appeal  from  a 
conviction  and  sentence  of  the  Court  of  General 
Gaol  Delivery  in  the  Isle  of  Han  dated  the 
14th  Nov.  1900. 

The  petitioner  was  an  auditor  of  Dumbell's 
Bankii^  Company,  and  was  convicted  of  having 
been  a  party  to  the  iasne  ai  false  balanoe-aheeta 
by  that  company,  which  had  stopped  p»ment  in 
Februaiy  l£lOO.  The  petition  allayed  that  thorn 
had  been  misdirecticm  by  the  jn^se  at  the  trial, 
and  that  there  was  no  eridence  to  support  the 
charge,  or  that  the  petitioner  had  acted  with  any 
fraudulent  intenti<ni.  He  was  found  **  gnil^  in 
a  minor  decree  "'  and  reoommended  to  mercy. 

Jfatr  Jfoefcaasis  a^eaied  for  the  petitimnr, 

C.  MeUkewa  and  OarringUm,  for  the  Goremment 
of  the  lale  of  Ibn,  werenot  called  npon  to  addraea 
their  Lordships. 

At  the  oouelasi(m  of  the  argument  for  the  peti- 
tioner their  Lordshipa*  judgment  was  delivered 
by 

The  Lord  Cuancellob  (Halsbury)  as  follows: 
— Their  Lordshipa  are  of  opinion  that  whatever 
may  he  said  about  this  matter,  and  there  are 
■ome  obaervations,  nndoubt^y,  which  commend 
themselves  to  tiuit  minds,  there  is  nothing  here 
wbioh  can  justify  any  court  in  setting  aude  the 
conviction.  There  is  no  fact  established  sufficient 
to  countervail  the  e^emn  determination  of  the 
judge  and  the  jury  here.  It  would  be  impoatiUe 
to  set  aside  this  ofmviction  npon  sntdi  grounds 
as  have  been  brought  forward.  There  appears 
to  have  been  evidence  for  the  jury.  Whether  or 
not  tiieir  Lordsliipa  would  have  formed  the  same 
opinion  and  found  the  saii^e  verdict  is  not  the 
question.  If  they  would  not,  that  is  not  enough 
to  set  aside  the  verdict  of  the  jury  which  has  b<nn 
arrived  at ;  and  their  Lordships  must,  therefore, 
decline  to  advise  Hia  Majesty  to  gnat  leave  to 
appeal. 

Solidtors  for  the  petitioner,  Jacques  and  Co. 
Solicitors  for  the  Government  of  the  Isle  of 
Man,  Light  and  Qalbraith. 

{•)  B^orted  bj  V.  K.  M^lucn,  Esq.,  B«nlaMr«t-Lftw. 
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Wednesday,  Feb.  12. 

(Prennt:  The  Bisht  Hons,  the  Lobd  Ghan- 
CBLiX)B  (HalsDory),  Lords  Ashboubnk, 
MACHAaHTBN,  Shakd,  Datxt,  and  Lindlet.) 

Nblsoh  v.  Thx  Kihq.  (a) 

OH  APPIAL  FBOK  THB  COITBT  OP  QBHSBAL  OAOX. 
DBLITBBT  OF  XHB  IBLB  OF  MAN. 

Criminal  law—VraudvUni  tniaegppropriaUon  qf 

The  appellant,  a  director  of  a  hanking  company, 
opened  a  "  tru$t  aeeotmt "  vrregukurlyt  and  viith- 
out  the  eonatni  ttf  the  board,  and  had  from  time 
to  Hm»  eofuideroble  OMrdn^e  on  me  oeeowU. 
Tko  baiOc  atoj^td  jMsyment,  and  at  fAoJ  timm  a 
loiye  eumiwu  dwfrom  thv  appellant  on  »mck 
overdraftt,  but  hf  v>a»  eolvent  at  the  Hma  emh 
overdraftt  xoere  made. 

Held,  that  under  the  oireumMtaneet  tAere  wu  no 
evidence  cf  fravtdvleni  mieappropriaUon  of  the 
funde  of  Me  baxtk. 

Judgment  of  the  court  below  reverted. 

This  was  an  appeal  from  a  oonviotion  hj  the 
Court  of  General  Gaol  Deliretr  holden  at 
Doaglu  in  the  Isle  of  Man  on  the  19th  Nor.  1900, 
when  the  appellant  was  convicted  bj  a  jury  for 
Uiat  he.  being  a  director  of  a  certain  public  com- 
pany, namely  Diimbell's  Banking  Company 
Limited,  muawfolly  and  frandalentiy  did  take 
and  apply  to  bis  own  nae  and  beqefit  certnin  pro- 
perty, to  wit,  money  of  and  belonging  to  the 
said  Dnmbell's  Banking  Company  Limited. 

The  trial  was  oommenoed  opon  the  IdUi  Nor. 
1900  when,  together  with  one  John  Shimmon,  he 
was  arraigned  npon  and  pleaded  "  not  gnilty  "  to 
an  indictment  oontaining  twenty>six  ooonts,  and 
on  the  19th  Not.  1900  both  the  appellant  and 
John  Shimmon  were  ooavioted  apon  ten  oonnts  of 
the  indictment  and  were  aoqoittod  npon  the  re. 
mining  oonnts,  and  both  the  appellmt  and  John 
Shimmta  were  aeTeTaUy  aentanoed  to  terms  of 
finyears  poul  aerritam. 

Tuemaseiial  facts  prored  doiii^  the  trial  were 
a>  follows  t— 

The  appellant  was  a  director  of  Bambell's 
Banking  Oompanr  Limited,  and  so  acted  from 
1884  to  the  2nd  Feb.  1900,  when  the  bank  ceased 
to  carry  on  bnsioess,  and  from  time  to  time  dur> 
ing  the  whole  of  this  period  he  attended  the  board 
meetings,  and  from  year  to  year  receiTod  his 
director's  fees.  During  the  whole  of  the  period 
between  tiiese  dates  ooe  Alexander  Bruce,  who  died 
on  the  12th  July  luOO,  some  four  months  before 
the  commencement  of  the  trial,  was  general 
manager,  and  John  Shimmon  was  manager  of 
Dumbell's  Banking  Company  Limited. 

The  Tarions  sums  of  money  which  the  appellant 
was  convicted  of  haviug  fraudulently  taken  and 
applied  to  hie  own  me  and  benefit  were  respeo' 
urkHj  the  amomits  of  ten  cheques  drawn  by  the 
appulant  npon  an  ooooont  opened  at  the  Bamsey 
branch,  and  styled  in  the  books  of  the  bank 
"  Charles  Banks  Nelson  Tmst  Aeoonnt"  The 
a«gregate  amount  of  tiiese  tm  cheques  was 
iS.Om  7«.  Sd. 

In  addition  to  the  ten  cheques  referred  to  as 
above,  there  were  put  in  evidence  by  the  prose- 
cution during  the  course  of  the  tnal  twenty- 
nine  other  c&ques,  drawn  by  the  appellant  upon 

(a)  B«port«d  bjC.  E.  Ualdim,  BaQ.,BiriM*r-it-Iftw,  i 
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the  Huna  aooonnt,  unonnluur  in  their  ucgngat» 
to  72871.  lOe,  IW. 

There  were  payments  made  from  time  to  tim» 
between  the  ISth  April  1887  and  the  23rd  Marcb 
1888  to  the  credit  of  the  account  sooh  payments- 
amounting  in  tiieir  ^gregate  to  95552.  2«.  lid. 

The  interest  oharaed  on  tiie  acoount  calculated 
down  to  the  2nd  Feb.  1900,  when  the  bank  ceased 
to  carry  on  business,  amounted  to  8581Z.  2e.  lOd., 
which,  being  added  to  the  sum  of  22,3211. 18f.  7d.^ 
the  amount  d  the  cheques  drawn  out,  made  a  total 
of  30,90!U.  1«.  Sd.,  and,  after  giving  credit  for  the- 
sum  of  95551.  2a.  lid.  paid  into  the  accounts- 
left  a  debit  balance  of  21.347/.  18s.  6d.  on  tbe 
account.  For  tbe  first  half-vear  after  such 
aooount  was  opened  interest  and  commission  waa 
chained  upon  the  debit  balance  of  the  account  at' 
the  rate  of  6  per  cent,  and  from  that  to  Dec.  189$ 
at  5  per  omt.  calculated  with  half-yearly  rests. 

From  Jan.  1894  to  Jnna  1899  simple  interest 
on^  at  5  per  cmt.  was  charged  upon  the  account. 

There  was  no  payment  to  the  credit  of  the 
account  after  the  23rd  March  1888  jujt  was  there' 
any  drawing  c^eration  upon  it  after  tbe  16th. 
Dec.  1892  after  which  date  it  lay  for  all  operatiTO. 
purposes  a  dormant  account,  the  interest  being: 
added  to  it  as  has  been  said  at  half-yearly 
intervals  until  and  including  th^  30th  June  1899. 

It  was  proved  at  the  triaJand  admitted  by  th» 
appellant  in  the  course  of  his  examination  as  a. 
witness  called  on  his  own  behalf  tiiat  the  account- 
was  opened  to  pay  for  loeses  in  a  speculation  in. 
tbe  shares  of  a  brewery  company  called  BamueK 
AUsopp  and  SonsLimit3d,suoh  speculation  being; 
carriedont  onthe  jdnt  aooonnt  of  the  ^^idlaiiw 
Alexander  Bruce,  general  nuuuwer,  and  Jobik 
Shimmon  manager  of  the  bank,  and  it  wa» 
admitted  by  the  appellant  in  ttia  coarse  of  hia- 
examination  ^at  the  aeoonnt  was  operated  uj>on 
eddy  for  and  in  relation  to  this  speoulatiTe> 
venture  in  which  the  bank  had  no  interest  of  any 
kind.  It  waa  further  admitted  by  the  appellant- 
in  tbe  course  of  his  evidence  that  no  security  waa 
at  any  time  deposited  with  the  bank  In  relatioi^ 
to  this  overdrawn  account  and  it  waa  proved  by 
John  Sbimmon  in  tbe  course  of  his  examina- 
tion when  called  as  a  witness  on  his  own  behdf 
that  there  was  no  entry  in  relation  to  thifr 
acoount  in  the  minute  book  of  tbe  banking  com- 
pany where  it  would  have  been  his  duty  to  have> 
entwed  it  had  the  account  ever  been  caUed  to  the* 
attention  of  the  board  of  directors. 

According  to  the  statement  of  the  appellantr. 
madd  in  the  course  of  giving  evidence  for  mmaelf 
this  Bpeoalati<m  was  undertuen  at  the  sn^estkuh 
of  Alexander  Bruce  and  the  management  of  the- 
whole  matter  was  left  to  Alexander  Bmoe.  "Hi^ 
stated  that  he  (the  appellant)  knew  nothing  aboutt- 
the  deti^  bat  that  Alezsnder  Brace  would  talk 
him  what  monejs  were  wanted,  whereupon  h» 
(the  appellant)  would  sign  tbe  cheques  which  wer» 
debited  to  the  accsnnt,  and  that  the  paymente  into- 
the  account  were  all  made  by  Alexander  Bruoe. 

The  articles  of  association  of  Dnmbell's  Bankt- 
ing  Company  Limited  which  were  pnt  in  evidenoo 
at  the  tnal  contain  the  following  providons  witb 
respect  to  advances  to  directors  and  MBoers  at 
the  company: 

Art  6  provides  that 

The  o(nspaD7  shall  sot  make  any  advaooe  or  sllow 
I  aoy  ciedlt  to  a  dlieetn  or  oOost  of  tts  oomiHuiy  on 
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Us  own  panoul  mvarU^  tzoept  with  tht  oouMirt  in 
wtitiBf  of  tha  board.  Thk  u  daoIarMt  to  be  a  fnada* 
TOital  rola  oCtha  omapany. 

Art.  89.  sDb<aeot.  9,  provides  that 

...  No  dirtotor  gball  Tot«  upon  aaj  motion 
reqwoting  the  loan  or  adnnoa  of  noney  ax  otberwiae 
Sivhif  medit  fo  hboMlf,  Ui  pavlaer,  fethar,  bmthar,  ton, 
or  ■on-fat.bw.  at  roopeotiBv  moj  moh  loaa  or  adnnoa, 
or  giTiag  ciedlt  on  ma^  Moority  or  dimouBthig  mj  bOl, 
promfwory  note,  or  other  Moority  ofloxod  by  hiBMU  or 
byUi  partnor  or  by  aoy  mob  rtdation  aa  aforauid. 

Daring  the  whole  period  covered  bjthe  accoant 
there  were  three  direotora  other  than  the  appellant 
who  formed  the  board  of  the  bank,  and  meeting 
of  the  board  were  regularly  held  and  the  appellant 
from  time  to  time  attended  each  meetings,  but 
this  so-called  "  Trost  Account "  was  never 
brought  to  the  knowledge  of  the  board  <^ 
directors  or  to  that  of  anj  one  of  the  directors 
other  than  the  appellant  himself  individnally. 

Beudea  the  overdraft  on  the  acoonnt  the  appel- 
lant, between  1887  fuid  1900,  had  other  lai^  over- 
drafts npoD  other  aooonnts  nptm  whioh  he  was 
liaUato  the  bank,  all  of  which  renuunednnsecnred 
until  Angnst  1899,  when  be  gave  a  idiarge  npon 
his  property  to  seonre  his  orerdrafts.  Thsoharge 
■gauut  the  appellant  and  John  Shimmoa  was 
nude  under  aero.  218  of  a  statate  of  the  Islfl  oi 
Man  L^ialatdr^  whioh  la  as  follows : 

Whososm  btioy  a  dlreotor,  member,  or  pabHo  offioer 
of  any  body  ootporate  or  pobUo  oonpai^  ihsll  fraoda- 
lantly  take  or  apply  for  his  own  nu  or  benefit,  or  for 
any  nw  or  purposes  otbor  than  tbs  hm  or  pnrpoMB  of  taob 
body  oorpnaio  <a  poblio  oompany,  soy  of  the  ptopsrty 
of  snah  body  corporate  or  publio  oompany,  iball  be  gnilty 
of  a  nisdaiaeanonr,  sad  bcinf  ooavioted  thereof  shall  be 
UsUa  at  the  disoiBtioB  (rf  tbs  covrt  to  any  of  tts  poaiBh- 
■asnta  iridoh  the  eonrt  may  award  as  bsrelnbrfMa  last 

BSBtlODSd. 

The  appellant  was  represented  by  oonnsel  on 
his  trul,  ai^  no  aabniiaaion  was  made  at  the  dose 
erf  the  ease  for  the  Grown*  thai  there  was  no  ease 
to  so  to  the  jnxT,  or  that  the  case  should  be 
withdrawn  from  the  joir,  and  the  main  if  not  the 
onlr  contention  rused  by  the  appellant's  coimBol 
in  bis  address  to  the  jnry,  was  that  there  was  no 
evidence,  and  certainl^  no  soffident  evidence,  of 
nay  frandulent  intention  in  the  appellant's  mind 
at  the  date  of  the  different  operations  npcm  the 
aocoont  to  bring  the  appellant  within  the  section 
of  the  statute,  and  in  support  of  this  contention 
it  was  strongly  ur^d  that  the  appellant  was 
Bolventior  believed  himself  to  be  solvent,  between 
.1887  and  1893. 

His  Honour  Deemster  Shee,  in  enmming  up 
.the  case  to  the  jury,  directed  them  that  it  was 
for  them  to  say  whether  the  moneys  were  taken 
ont  of  the  said  aoconnt  nnder  such  einnimitanoea 
aa  to  aaurant  to  a  franduloDt  taking,  and  left  the 
qneation  of  intention  to  the  jury  to  decide. 

Ho  ol^eoUon  was  taken  by  tiie  appellant's 
oonnsel  to  the  summing  np  of  the  learned  Deem- 
ster, «ther  in  the  course  of  it  or  at  its  dose,  nor 
-was  he  aaked  to  add  in  any  way  to  his  direction. 

The  hearinft  of  the  endenoe,  the  addresses  of 
coimsel,  and  the  summing-np  of  Deemster  Shee, 
K.C.«  were  concluded  at  4.50  p.m.  on  Saturday, 
the  17th  Nov.,  when  the  jury  retired  to  consider 
their  verdict  After  an  absence  of  nearly  six 
honrs  the  jnir  retunied  at  twenty  minutes  to 
11  p.m.,  and  the  foreman  informed  the  court  that 
thej  were  divided*  and  unable  to  come  to  a  verdict ; 
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and  that  they  seemed  to  have  come  to  a  deadlock. 
The  foreman  said:  "If  we  put  our  difiScnlty 
before  the  court  it  might  enable  your  Honour  to 
give  na  yonr  asinstanoe,"  to  whioh  Deemster  Shee 
replied  that  he  would  be  dad  to  aaaiat  the  juy, 
whereupon  the  foreman  farther  stated,  "  We  oilier 
on  what  in  this  case  oonstitntes  fiaud  within  the 
meaning  <^  the  law.  Some  of  tiie  jurors  ate 
of  opinion  the  defendants  were  solvent  at  the 
time  of  incurring  the  liabilities,  and  therefore  not 
gnilty  of  fraud."  Deemster  Shiw  thereupon  said, 
"  Is  that  the  only  difficulty  yon  have  f  "  and  tlw 
foreman  replied,  "I  think  ao  praotacally." 

Whereupon  the  Deemster  gave  the  following- 
ruling  : 

Well,  Kilvenoy  slone  would  not  be  sitiBoiait  evidsseo 
tbey  were  not  goil^.  It  might  be  a  matter  for  yon  to 
oonaider,  bat,  In  my  opinion,  solveney  alone  would  not 
be  evidcnoe  they  were  not  gul^  of  fraud.  It  U  an 
element  for  you  to  ooosider  where  liiere  was  fraud. 
Ton  have  to  oonsWer  the  whole  of  tbs  eiroumstanoss  i» 
tbe  oaso ;  ihB  dais  at  tbs  aooonot  i  tbs  fact  that  Ihere 
ware  other  ovsvdrafts  of  tbe  defendants ;  Uie  eiu  of  tbs 
overdrafts ;  the  w^  in  whioh  they  were  kept ;  and  tbs 
aooonnt  the  prisoners  have  given  id  bow  they  embarked  is 
these  tnuiiaotioiiB.  AUtbeoiroamstanosiiDtheTMaehave 
to  be  taken  into  your  oonaidsratioa.  To  eay  einply  beoaaie 
one  ct  the  defendants  was  eolveot  that  therefore  he  ooold 
not  be  guilt?  of  fraud  would  not  be  right.  Ton  must 
oouider  abont  tbe  oiroumstaaoea;  and  ooniidcriag  th* 
importanos  nt  tbs  oaas  I  should  adviss  Us  Eaoslbnay 
to  Ilk  yon  to  retirs  to  oonridw  yonr  verdict  sgsin. 

At  11.50  p.m.  tiie  jury  were  again  sent  for,  and 
asked  whether  they  had  agreed  upon  a  verdict^  and 
upon  the  foranan  stating  tiiat  tbey  had  not»  but 
that  they  seemed  to  be  nearly  anivme  at  a  deci- 
sion, Deezoster  Shee  vuned  Uiem  that  if  they  had 
not  dedded  npon  a  verdiot  before  midnight  tb^ 
might  have  to  be  locked  up  over  Sunday.  The 
jury  i^ain  retired ;  and  as  tney  had  not  letnmed 
before  12.10  a.m.  the  court  adjourned,  and  tbe 

J 'ray  were  ordered  to  be  locked  up  until  the 
ollowing  Honday. 

On  Monday,  the  19th  Nov.  1900,  the  foreman 
announced  ih»  verdict  of  tbe  jury  :  "  Guilty  on 
the  Nelson  trust  account  only,"  with  a  recom- 
mendation to  mercy,  and  upon  this  verdict  tbe 
court  sentenoed  appellant  to  a  term  of  five  years' 
penal  servitude.  At  the  same  Ume  tbe  appellant 
was  sentenced  to  a  term  of  three  years  penal 
servitude  upon  conviction  on  anothei:  indictment, 
the  sud  terms  to  run  concurrently. 

On  the  14tb  Nov.  the  appellant  had  been  con- 
victed on  another  indictment,  chaiging  him  with 
having  been  a  ^&rij  to  the  iasne  of  fa^  balance- 
sheets.  He  presented  a  petition  for  leave  to 
appeal  agsinst  both  oouvieuons,  but  their  Lord- 
snipa,  <m  the  ISth  Mareh  1901,  gave  leave  to 
ap^al  against  the  con^otiou  for  fnudnlent  mia-' 
appn^riation  only. 

XoiesoA  WattoA,  E.O.  and  Mmr  Maekenzie 
appeared  for  the  appellant. 

Tbe  Attorney-General  for  ihe  Ide  of  Man 
(Ring,  E.G.)  and  C.  W.  Matheioe  for  tbe  Crown. 

At  the  conclusion  of  the  areumenta  their  Lord* 
ships*  judgment  was  delivered  by 

The  LoBD  Chanckllor  (Halsbnry)  aa  follows: 
— This  was  a  charge  i^ainet  the  defendant  of 
baving  fraudulently  appropriated  to  his  own  use 
money  of  the  Dumbells  Banking  Company. 
Their  Lordships  are  of  opinion  that  there  was 
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no  iniBdeni  kgal  end«iiee  againat  the  dsfndaot 

at  that  offence,  and  mder  -tiiose  <nioiiiiutBno88 
th«r  Lordships  will  reoompiend  that  this  part  of 
the  oonviction,  the  011I7  one  on  which  leave  to 
^Hfteai  has  beui  girra,  should  be  set  aside.  It  is 
impossible  not  to  notice  that  the  mode  in  which 
.the  question  has  been  propounded  from  time  to 
tiffle,  both  by  counsel  and,  one  regrets  to  say, 
also  bj  the  learned  Deemster  himself  who  pre- 
.  sided,  eonfuees  what  is  the  nature  of  the  charge 
made,  with  the  general  charge  of  irr^nlarity  in 
the  oondact  of  the  proceedings  of  the  bank. 
That  is  not  the  criminal  charge  which  was 
preferred  bj  the  indictment^  and  ought  to 
have  been  found  hy  the  jury.  The  charge  was 
of  fEandnlenC^  appro^ffimng  moni^  of  t^  bank. 
Tke  facts  suffideiwy  show  that  for  a  period  <^ 
.soma  years,  beginning  at  all  erenta  as  early  as 
1887,  and  going  down  to  1893,  the  person  connoted 
was  in  tbe  habit  of  drawing  partly  upon  his  own 
private  account,  and  partly  on  an  account  which 
was.  called  a  trust  aooonut,  but  still  in  his  name, 
aad  that  from  time  to  time  that  account  was 
operated  upon  in  the  ordinary  and  natural  way 
in  which  the  account  oi  a  customer  of  a  iHmk  is 
ireated.  Honey  was  paid  in  and  moaey  was  paid 
out,  at  one  time  a  very  laige  overdraft,  and  at 
another  time,  that  overdraft  reduced  to  an 
jtmoiint  of  something  like  300t.  or  400Z.,  down 
to  the  period  of  two  or  three  years  after  the 
trust  account  bad  first  begun.  Then  it  is  sug- 
gested that-after  a  -period  of  six  years  altogether 
has  elapsed  it  is  posuble  to  pick  out  some  of 
the  earuer  drafts  that  have  men  made  under 
tbe  circomstanoeSf  and  treat  a  paitifjolar  draft 
M  having  been  itself  an  offence— that  is  to  say, 
a  minppropriatloa  ot  the  mcaiBy  of  the  , bank  to 
-the  use  and  purposes  oi  tbe  person  who  drew  it. 
The  real  trntli  is  that  if  what  is  snf^fested  as  tbe 
•offence  had  been  committed*  every  cheque  was 
iteelf  a  theft.  I  use  the  phrase  compendiously, 
because,  although  it  is  not  -stealing  in  the  lan- 
guage of  the  statute,  the  elements  of  stealing 
must  exist  in  it,  and  in  order  to  determine 
whether  this  offence  has  been  committed  in  the 
cense  which  the  law  reqiUres  in  order  to  sustain 
the  conviction,  one  must  see  whether  it  is  true 
to  say  that  every  one  of  those  cheques  so  drawn, 
und  toe  money  obtained  by  reason  thereof,  was  a 
theft  Their  Lordships  are  of  opinion  that  there 
was  no  legal  evidence  of  an^r  such  proposition. 
It  may  have  beat  extremely  irr^ular,  and  may 
have  been  wro^,  and  was  wrong  nnder  tlie 
ctroomstances  ox  this  bank  to  allow  the  aeooont 
-to  have  been  entered  into  at  -  all.  Tb»  board 
on^t  to  have  been  oonsnlted,  and  the  board 
ought  to  have  given  its  otmsent  in  writing  that 
snon  an  account  should  be  entered  into,  or  at  all 
events  that  overdrafts  should  have  beoi  allowed 
on  it ;  but  that  each  of  these  transacti<ms  which 
is  made  the  subject  of  indictment  was  praotioally 
a  stealing  of  t^e  money  obtained  by  the  cheque, 
there  appears  to  be  no  evidenoe  whatever,  and 
th<dr  Lordships  are  unable  to  see  that  the  ques- 
tion was  ever  properly  before  the  juir  at  all.  It 
was  a  natural  and  proper  inqniiy  by  the  jury 
which  they  made  of  the  learned  Deemster,  whether 
or  not  th^  ought  to  have  some  guidance  as  to 
what  was  a  fraud  within  the  meaning  of  the  law, 
because^  as  t^y  exphuned,  they  were  anxious  to 
■leam.  Some  ci  them  thought  tiiere  oonld  be  no 
fraud  at  the  time,  because  the  perwrn  was  solvent 


who  was  dramng  these  cheques,  to  wluoh  inquiry 
no  answer  apparently  was  ^ven  hy  the  leuned 

Deemster  in  the  language  which  the  juxr  required, 
bat  he  goes  on  to  say  tl^t  it  is  not  conclusive  that 
the  defendant  was  not  guilty  because  he  was  sol- 
vent— an  entire  inversion,  their  Lorsbips  re^fA 
to  observe,  of  what  ou^ht  to  have  been  told  the 
jury  at  the  time.  StiioUy,  and  as  a  matter  of 
verbal  accuracy,  indeed  it  is  not  conclusive  that 
the  person  was  not  guilty ;  but  the  question 
whicn  the  jurymen  obviously  desired  to  have 
answered  was  whether  or  not,  given  the  circum- 
stances of  this  case,  the  man  being  perfectiy 
solvent  at  tbe  time,  and  having  ample  assets  to 
ansver  the  cheque  which  he  was  drawing,  they 
ought  to  infer  from.the  nature  of  the  transaction 
th^  it  was  a  taking  or  misappropriation  within 
tiie  meaning  of  the  statute.  Upon  that  it  is  im- 
possible to  say  the  jury  recdved  any  guidanoe 
whatever.  In  the  result  tfaiur  Lordsbips  are  €i 
opimon  that  there  may  have  been  am^le  evidenoe 
that  the  account  was  improperly  obtained,  and  it 
may  have  been  in  one  sense  fraudulentiy  obtained, 
but  there  is  no  evidence  justifying  the  change  that 
this  money  was  appropriated  to  the  use  of  the 
person  who  drew  theoheque  in  fraud  of  the  right  <A 
the  bank  to  have  the  money,  and  therefore  that 
the  offonce  contemplated  by  tiie  statute  was  com- 
mitted, or  at  all  events  there  was  no  evidenoe  of 
its  being  committed  so  as  to  justify  the  verdict  of 
*'  guilty?'  For  these  reasons  their  Lordships  will 
liumbly  advise  His  Majesty  t^t  the  conviction  of 
the  19th  Nov.  1900  should  be  set  aside.  There 
will  be  no  order  as  to  costs  against  the  Crown. 

Solicitors  for  the  appellant,  Hokm,  Potiiaaon, 
and  Bathurst. 

Solimtora  for  the  respondent,  Lt^U  ud 
Qtdbraith. 


COURT  OF  APPEAL. 

Feb.  5  and  6. 
(Before  Wiujaks,  SriBLzxra,  and  Cozbks- 
Hux>T,  L  JJ.) 
HuBBT  V.  liOirooir  Elsctbic  Sufplt 

CoBPORATioN  Limited,  (a) 

APPKAL  FBOM  THE  CBAHCKBT  DITI8IOW. 

Electrieltghi — Supply — DiteontinuaTioe — Receiver 
—Agent — "Occupier" — Electric  Lighting 
1882  (45    46  Viet.  e.  56),  h.  19, 20,  21~Eteetrie 
Lighting  Ordere  Confirmation  (No.  2)  Act 
(52  &  53  Viet.  «.  eltex9iii.)—8ehtdUU  {London 
Electric  Supply),  douse  47. 

The  plaintiff  wat  in  poeeeeeion  of  an  hotel  tu 
receiver,  under  an  order  made  by  the  court  in  a 
dehvature-holdera'  action  against  the  company 
which  had  issued  the  debentures  and  formerly 
carried  on  the  hotel. 

A  motion  woe  made  by  the  plaintiff  in  an  action, 
against  the  defendants,  aneleefrte  lighting  ootn- 
pany,  thai  the  d^endants  might  he  rettraSnetl 
until  the  trial  of  the  action  or  further  onder 
from  taking  any  proceedings  by  cutting  off  or 
discon^nuing  the  supply  of  electric  current  fit>m, 

(a)  Baported  by  E.  A.  Scbatchlet,  Biq.,  Bairlitv^tAvr. 
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their  maint  to  the  hotel,  to  recover  the  amount 
due  to  them  by  the  company  in  retpeet  of  electric 
enrrerU  tuppUed  by  the  de/endatUs  lo  the  com* 
pany  prior  to  the  I7th  Jan.  1902. 
0»  that  date  the  court,  in  the  d^e»iure-h6lder$' 
extwh,  had  appointed  the  plaintiff  at  the 
Yeeeiver  of  flki  vndeiiahing  amd  property  of  the 
company,  and  direeled  the  eompany  to  deliver 
up  poeeettian  ef  flU  pn^erty  to  him  to  far  at 
wmneeetaary  finr  the  purpotet  of  ««e&  receiver- 
thip. 

On  the  tame  day  the  plaintiff  took  potteteion  of 
the  property,  including  ike  hotel. 

On  the  20(ft  Jan.  1902  the  dtfendanis  threatened 
to  cut  off  the  current  unlese  the  ptaintiff  paid 
about  4001.  arreart  due  from  the  company  to  the 
dejendantt  for  current  tupplied  to  the  hotel. 

An  interloentory  injuTiction  wat  granted  by  KeJte- 
toieh,  J.  upon  the  undertaking  of  the  plaintiff  to 
make  eueh  neeeetary  application  ana  enter  into 
■a  new  contract  at  requtred  by  elaute  47  of  the 
provisional  order  tiMeduled  to  the  Euetric 
Mghting  Orders  Confirmation  {No.  2)  Act  1889. 

The  d^endanU  appaided^  on  the  ground  that  the 
piainiiff  woe  nm  an  occupier"  of  the  hottX 
letfAtn  the  meanttijF  of  the  proeiaional  order ; 
and  that  coneet[uently  the  aefendante  were  not 
iimnd  to  tuppiy  him  with  electrie  eumnit  or  at 
'  any  rate,  not  until  he  had  entered  inUt  a  new 
eonlraet  with  the  defendantt. 

Heli,  thai  ateuming  that  the  company^e  occupa- 
tion of  the  hotel  had  come  to  an  end  and  'that 
there  wat  a  new  oceupali&n  by  the  plaintiff,  he 
teat  not  entitled  to  any  tupply  of  electric  current 
tinlett  and  uniU  he  had  entered  into  a  new 
contract  with  the  defendantt,  pureuant  to  tect.  l9 
o/  the  Electric  Lighting  Act  1882;  that  if,  on 
the,  other  hand,  it  were  tuppoted  that  the  old 
Kontraet  with  the  cimpany  remained  in  force, 
■and  the  tujpply  continued  thereunder,  the  de- 
_fendantt  were  undoubtedly  entitled  to  cut  off 
the  tupply  until  i?ie  arreart  due  by  the  company 
had  been  paid ;  and  that  in  either  cote,  therefore, 
it  wtu  not  right  to  grant  an  injunction. 

Decision  of  Keleewieh,  J,  revertm. 

On.  the-17th  Jag.  1902  Ernest  limis  Hasejwaa 
appointed  bj  Eady,  J.  reouver  in  an  action  of  Be 
Mantiont  ProprieUxry  Limited;  Wood  v.  Man- 
ei&ns  Proprietary  lAmited,  on  behalf  of  the 
plaintiffB  and  ouier  debei^inxe-bolders  of  the 
•oompuij,  cf  the  undertakinf;  property  and  assets 
-oC  .  tne>eompaa7  oompiised  in  and  subject  to  tite 
ttoenri^  and  charge  created  by  the  debantnre 
•  «took  uaned  hj  tha-  company  to  the  trustees  for 
-the  plaintUb  and  tlM  otiier  debenture  stook- 
luddan  of  the  con^any,  and  the  property  of 
tbe  ctHiipany  oompriBed  in  and  snbieot  to  tbe 
-trusts  ^ twoindeatorea  dated  the  15th  Feb.  1898 
«nd  the  Slab  Aug.  1900  respeotiraly. 
-  On  tiu)  same  day  Ernest  Innis  Husey  took 
poeaenrion  of  all  the  property  of  the  Kuisions 
Iftuprietary  Limited,  iaKjlndinf;  therein  one  of  the 
prmisipal  aseets  known  as  St.  Ermin's  Hotel. 

By  tbe  order  under  vhiob  Ernest  Innis  HuEey 
-was  appcndted  receiver  the  Mansions  Proprietary 
Idmitcw  were  ordered  to  deliver  over  to  him  as 
«acli  Teoriver  all  books,  leases,  deeds,  papers, 
and  docaments  relating  to  the  property  oomprised 
in  tbe  trust  deeds,  ana  all  tbe  stock-in-trade  and 
«ffec;ts  in  the  poesesBion  of  tbe  company  of  tbe 
Ifusiness  carried  on  hy  them,  and  we  licences 


relating  thereto,  and  also  possession  of  tha 
premises  so  far  as  was  necessary  for  tbe  purpose 
of  such  receivership. 

St.  Ermin's  Hotel  was  a  first-olass  hotel,  and 
at  the  date  of  tiie  ordar  was  occupied  by  orer  200 
guests. 

Shortly  after  the  making  of  the  ordeT^vix.,  <m 
the  20th  Jan.  1902— the  London  Electriu  Lighting 
Corporation  Limited,  through  their  seoretary.  in- 
formed tbe  representative  of  Ernest  Linis  Hnssj 
that  unless  be  agreed  to  pay  the  sum  of  4371.  2«., 
being  the  amount  for  electric  energy  supplied  to 
tbe  Mansions  Proprietary  Limited  prior  to  his 
appointment  as  reoelTer,  they  would  out  off  the 
eieotrio  light,  and  the  secretary  banded  to  the 
representative  a  form  of  agreement  to  be  signed 
by  Ernest  Innis  Husey,  fiuling  which  the  secre- 
tary threatened  to  exercise  what  he  alleged  ware 
tbe  rights  of  tbe  corporation  to  cut  off  the  dectrio 
supply. 

Tbe  form  of  agreement  was  as  follows : 

To  The  London  KlMtrio  ligfating  Corporation 
Limifesd.— £«  Tha  Msnsions  Propristsfy  Limited,  St 
Emin's  Usotums,  WestBiinster. — I,  Entest  Innis  Hnssf , 
the  veostvcr  appointed  hj  tibe  Court  of  Chancery  in  l£» 
above  mattu,  hsrsby  penonaUy  nndsrtaks  and  prtHsiss 
that  you  aooonnt  tor  slsobria  snsrgy  siqtplied  to  ths 
atove,  wUolk  is  at  pesssnt  oatoiandfav  and  SBonts  te 
4371.  Ss.,  ahaU  be  paid  wlfUn  twenty-fli|U  dsjsfrom 
the  date  heroof,  and  that  aoooutta  for  snpply  of  eleotria 
energy  anbHeqnsnt  to  the  18bh  insL  shall  be  paid  w«^dj 
dnrfng  the  tannre  of*  my  raosirflrsUp. — Dated  tiiis  9th 
day  of  January  1902. 

Ernest  Innis  Husey  contended  that  if  this 
threat  were  put  into  effect  it  would  absolutely 
ruin  tbe  whole  of  tiie  business  of  the  ;  utd 
that  one  of  the  principal  assets  of  tia  ^minvnt 
Proprietary  Limited  would  be  lost. 

When  be  took  possession  of  the  assets  of 
the  Mansions  Proprietary  Limited  there  wae 
very  little  oa^,  and  be  was  ^t  in  a  position 
at  the  i)reeent  time  to  pay  the  amount  dda 
tor  electric  energy  snppHed  prior  to  his  appoint- 
ment as  receiver,  even  if  be  was  liable  for 
tike  same.  He  had  informed  the  oorporaticoi  t2iat 
he  was  wilUng  to  booome  pereonaUy  liable  far 
electric  energy  supplied  ^nce  bis  appointmoiit. 
but  they  wotud  not  accept  lus  nnoertakiiig  in 
this  respect  unless  the  sum  of  4371.  2s.  waa  alio 
piud. 

Ernest  Lmis  Husey  accordingly  oommeno^d 
this  action  agauut  the  corporation,  and  -then 
moved  for  an  order  that  the  defendants  might  be 
restrained  until  the  trial  of  the  action  or  further 
order  from  takii^  any  proceedings  by  cutting  off 
or  discontinuing  tbe  supply  of  electric  current 
from  their  mains  to  St.  ifirmin's  Hotel  to  recover 
the  amount  due  to  them  by  the  Mansions  Pro- 
prietuy  liimited  in  respect  of  tiectric  currant 
supplied  by  them  to  toe  oompaiv  prior  to  tha 
17th  Jan.  1902. 

The  Electric  Lightdng  Act  1882  provides  as 
follows : 

Sect.  19.  Where  a  anpply  of  eleofarioity  is  provided  in 
any  part  of  an  area  for  private  porposea,  then,  azo^t  In 
so  far  as  is  otherwise  provided  by  the  terms  of  the 
lioeooe,  order,  or  speoial  Aot  anthorisiny  anoh  «XBplj, 
every  oompsay  or  person  witUn  Out  piirt  of  the  ma 
shsU,  on  aff^tioatdon,  be  satiUad  to  a  si^plj  on  Oe 
aama  terms  on  wbioh  any  other  company  or  pars  on 
in  saoh  part  of  the  area  is  entitled  undtr  dmilar 
oironmatuioea  to  a  oortespondin;  supply. 
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S«ot.  20.  Th«  nndwUkm  ah»U  not,  in  maklnfr  vij 
ftffrwmenta  tor  •  nppi;  of  eUotriait^,  thow  koy  nsdne 
pT«fcrenM  to  any  looal  anthori^,  oomp«Qy,  or  perwn, 
but,  Bare  m  atorowid,  th«y  may  maka  vaoh  oha^M  for 
tha  supply  of  eleotricity  m  may  be  agreed  npon,  not 
egOMitirig  tha  Unite  of  ptioe  impoeed  by  or  1»  pnmansa 
of  til*  Uoenoe.  order,  or  ipeoial  Aot  antborleinv  tb«m  to 
lapply  eleotrid^. 

9eot.  21.  If  any  looal  authority,  company,  or  person 
neffleot  to  pay  any  charge  for  eleofarioity,  or  any  other 
snm  due  from  tbem  to  the  ondartaken  in  reepeot  of  the 
■npply  <rf  eleotridty  to  an  oh  looal  authority,  oompany,  or 
peraon,  the  nndertakers  may  oat  off  enoh  eapply,  and  for 
that  pnrpoee  may  out  or  diKonnect  any  electrio  line  or 
other  wwk  thnmgh  iriileh  deottid^  m«j  ha  anppUed, 
and  may,  mUil  inoh  eharge  or  other  sum,  togetiier  with 
any  expeneee  inenrred  by  the  nndertakerB  in  cutting  off 
Buob  eupply  of  eleotridty  aa  aforeiaid,  are  fully  paid, 
but  no  longer,  dtsoontinue  the  supply  of  eleobrioity  to 
■uoh  looal  anthority,  oompany,  or  person. 

By  the  Electrio  Lighting  Order  Confirmation 
(No.  2)  Aot  1889,  a  provieional  order  granted  hj 
the  Board  oC  Trade  to  tlie  defendant  oorporation 
in  that  year  was  oonfirmed. 

Clatise  47  of  that  order  proTtded  that  the  under- 
takers (that  ia,  the  defendant  corporation)  should 

Upon  being  required  to  do  ao  by  tha  owner  or  oooupierof 
any  premises  sitnata  wiOiin  fifty  yards  from  any  distribut- 
ing main  of  the  undertakers  .  .  .  give  and  oontinus  to 
give  a  supply  of  energy  for  saoh  premises  in  aooordanoe 
with  the  prorlsums  of  this  order  .  .  .  snbjeot  to 
the  oonditions  feUowing  (inter  aUa)  i  Eveiy  owner  or 
000^^  of  preniaea  reqnhing  a  mpp^  of  anezgy  shall 
"  sarre  a  notfaw  vpaa  the  nndertaketa  apatn^ing  the 
premiaes  in  reapeet  of  whioh  snoh  siyiply  ia  reqidred," 
tha  maximum  power  required  and  the  day  on  wbioh  the 
supply  ia  required  to  oonmenoe;  and  "entar  iuto  a 
written  oontraot  with  the  undertakers  (if  required  by 
thens  so  to  do)  to  ooittijina  to  reomTO  and  pay  for  a 
supply  of  energy  for  a  period  of  at  least  two  years  of 
aaah  ao  amoimt  that  tiie  payment  to  he  made  lor  the 
aaaia*  at  the  rate  of  charge  for  the  time  being  d»rged  hy 
the  undertakers  for  a  supply  of  energy  to  ordinary  oon- 
snmars  within  the  area  of  supply  shall  not  be  leea  than 
20  per  oent.  per  annnm  on  tb»  outlay  incurred  by  the 
undertakers  in  proving  any  electric  lines  required 
under  this  seoidon  to  be  provided  by  them  for  the  pnrpoee 
of  Buoh  anpply  "  and  give  to  tiie  undertakers  (if  required 
1^  thMi)  second  for  payment.  If,  after  notioe  by  the 
nndOTtakers,  security  is  not  given  by  the  owner  or 
oooopto  within  seven  days,  or  if  the  securi^  given 
beoomes  invalid  or  insaflSoient,  "  the  undertakers  may,  it 
they  think  flt,  disoontinne  to  supply  energy  for  snoh 
premises  so  long  as  sngh  tailnre  oonthines." 

On  the  24th  Jan.  1902  the  motion  oamtj  on  to 
be  heard  before  Kekewich,  J.»  when  the  following 
judgment  ma  delivered  :— 

Kbkewich,  J.— In  this  case  the  defendant 
corporation  are  anxious  to  obtain  payment  of  a 
iKmuderaUs  snm  of  money  owing  by  an  insolvent 
.fMHupanyi  an^  which  probably,  tmless  they  make 
some  baraain  with  Mr.  Husey,  they  will  not  t;et 
paid.  Tnat  is  reasonable  enough,  and  I  under- 
stand their  position.  But  it  aeems  to  me  that 
they  were  most  unhappy  in  the  method  they 
adopted  in  order  to  get  that  payment.  Possibly 
they  might  have  made  terms  with  Kr.  Hosey ; 
in  fact  I  think  that  it  is  not  only  possible,  but 
that  it  is  highly  probable  that  there  would  not  be 
much  dif&sulty  about  tiiat.  But  instead  of  doing 
that,  tiiOT  have  taken  the  line  that  unless  he  will 
pay— I  do  not  think  thcQr  contend  tliat  there  is 
an  agreement  to  pay — or  at  any  rate  unless  he 
will  secure  the  payment  of  these  arrears,  he  (Ur. 


Hosey)  shall  have  no  electric  light.  That  seem* 
to  me  to  be  entirely  wrong.  I  ao  not  think  that 
it  is  a  question  of  "  cutting-off."  I  will  oorae  t» 
the  Electrio  Lighting  Aot  1882  in  ntference  to 
that  in  a  moment ;  but  I  do  not  think  that  the- 

toestion  depends  upon  that  statute.  I  think  that  it 
epends  upon  the  liability  of  the  supply  oompany 
under  the  provisional  order  scheduled  to  th» 
Electric  Lighting  Orders  Confirmation  (No.  2> 
Act  1889.   Under  that  they  are  bound  to  supply 
on  certain  terms  every  "  owner,"  or  "  occupier. 
That  they  have  ignored.    They  say  that  Mr. 
Husey  ia  not  "  owner  "  nor  "  occupier."   Well,  he 
ia  not  aa  owner*  so  that  we  nerd  not  discnsa  that. 
Bat  is  not  he  an  "occupier "P    The  comtiufr 
debenture^holdere*  aotioxH-^hat  is  to  say,  in  ■& 
acticm  institnted  hy  praeoiu  who  have  a  oharg» 
on  these  premises — has  appointed  not  only  lur. 
Husey  receiver  (it  is  perfeotly  immaterial  whether 
he  is  receiver  or  wha«  else  he  is  called)  but  haa 
ordered  the  oompany  to  deliver  np  possession  to 
him.   And  the  oompany  in  obedience  to  that  order 
have  delivered  np  possession  to  him.    I  am  not 
considering  what  la  the  meaning  of  the  word  with 
reference  to  anj  particular  Act  of  Parliamant, 
but  what  it  means  in  plun  language.   Then,  is 
not  Mr.  Husey  an  "  oooapier "  r    I  do  not  see 
how  he  can  be  anything  else.   He  is  not  there  as 
the  agent  of  the  oompany,  who  have  given  np 
possession ;  far  from  it.    They  are  gone ;  they 
were  hound  to  go  in  order  to  get  out  of  the  way* 
Whether  he  is  the  officer  d  tiie  court,  or  in  wliat- 
ever  dwracter  he  is  there,  is  immaterioL  Hfr 
certainly  does  not  oome  in  to  hold  tine  properly 
for  the  oompany,  but  aiptiust  the  oompany.  H» 
oocapiea  the  premtase,  and  b«ng  there  ia  "  oooa- 
pier.   He  doss  not  oontinne  the  occupation  of  tiie 
company,  and  it  seems  to  me  that  he  would  b» 
dearly  entitled  nndw  clause  47  of  theprovisiooal 
order—under  certain  terms — ^to  have  a  sapply 
of  electric  energy.  But  the  defendant  corporation, 
instead  of  saying,  "  You  must  oomply  with  theeo 
terms,  and  we  have  certain  forms  which  yon  mask 
fill  np,  snd  so  forth,"  say,  "  Unless  yon  pay,  w» 
will  cot  oS  the  supply  of  deotrio  energy.     I  do 
not  think  that  they  were  entitled  to  do  ^at  under 
seot  21  of  the  Act  of  1882.    As  at  preee&fc- 
advised,  I  think  that  they  have  no  right  to  oat 
o£E.    Bat  that  is  not  the  real  question,  and  I  do 
not  think  that  the  defendant  corporation  haT» 
nuaed  tiM  real  question.  It  wonid  he  mcautroa» 
for  them  to  oome  into  court  and  to  say,  when  tlie^ 
did  not  put  the  real  qusalum  forward,  that  nntal 
Mr.  Husey  has  filled  ap  these  forma  and  entured 
into  a  proper  oontraot,  they  will  cat  off  the  supply- 
altogether.   That  is  what  they  want  to  do.  They 
say  he  is  not  entitled  to  have  a  supply,  and  apon 
that  I  hold  against  them.   Then  they  say  that  if 
he  is  entitled  to  a  supply  be  is  not  endued  to  » 
supply  until  he  has  complied  with  certain  con- 
ditions which  they  have  never  insisted  apoi> 
although  he  has  heen  in  possession  several  da,ya  z 
and  that  in  the  meantime  he  shall  not  have  a, 
supply  because  they  want  to  put  the  screw  on. 
That  seems  to  me  to  be  estremely  nnfair.  I 
think  that  the  defendant  corporation  have  tailceik 
a  wrong  view  of  the  case.   Mr.  Husey,  either 
upon  his  own  responsibility,  or  with  the  sanotion 
of  the  court  in  the  debentnre^holdera'  ao^on 
(with  which  I  have  nothing  to  do)  must  aerva  tfa» 
proper  notice,  enter  into  a  oontnwtk  and  put  faim- 
seli^  into  a  poution  under  the  47ldh  clause  of  tk» 
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proTiaional  order  to  hare  a  proper  aapplr ;  and  he 
must  imdertake  to  do  that,  of  coane.  Bat  until  a 
reaBtmable  time  has  been  allowed  for  that  purpose 
4he  supply  mnat  continne,  and  I  will  not  hare  the 
mpply  out  off  in  tiie  meanUme.  Therefore  I 
ibsnk  tiiat  I  can  raspend  tlie  order,  bnt  I  mast 
make  tin  right  order.  I  oannot*  beoaiue  it  is 
inotniTenient  to  the  dsfendMit  oorporataon,  and 
tiMj  do  not  like  (he  otmolneion,  make  what  I  con- 
sider (o  be  a  wnmg  or^.  I  do  not  think  that  I 
•ooght  now  to  restrain  them  from  oatting  off  in 
tiwvay  wluch  has  been  mentioned  before  they 
ve  sopplying,  and  Hr.  Hnsey  is  entitled  to  be 
«applied.  I  am  restraining  them  now — do  not 
«ay  that  I  may  not  have  other  rwy  good  reasons 
— beeause  they  have  never  told  Ur.  Hnsey  np  to 
<hiB  time  how  he  might  pat  himself  right,  and 
4hey  have  insisted  apon  terms  which  I  think 
were  wrong.  Of  course,  there  may  be  other 
good  groonda,  and  there  may  be  bad  gronnds, 
^d  there  may  be  a  different  form  of  order. 
But  if  the  defendant  uorporation  are  going 
to  ihe  Court  of  Appeal — as  I  am  tut  glad 
«hi^  ahonld— I  wish  them  to  take  to  the  Oonrfc  of 
A|^eal  what  Z  think  is  the  right  order,  and  not 
m  wrcmg  order.  The  right  nraerl  think  ia  what 
I  have  aud.  I  will  suspend  that  order  so  tiiat  it 
«hall  not  be  acted  apon  for  a  reasraable  time. 
What  I  say  is  that  on  the  plaintiff — I  do  not  call 
Um  the  reoeiTer— nndorfaking  to  apply  according 
to  the  47th  davse  of  the  prorision&L  order  and  to 
■enter  into  a  written  contract  according  to  that 
■order  witiiin  a  reasonable  time  I  will  restrain  the 
defendant  corporation  from  ontting  off  the  supply 
of  aleotrio  energy ;  and  then,  as  the  defendants 
deairB  an  opportunity  of  appealing,  I  will  let  that 
App^oation  and  the  written  contract  be  postponed 
tmtil  after  the  hearing  of  the  appeal.  I  think 
Hmt  Ur.  Hasey  would  have  to  make  an  appli- 
cation and  enter  into  a  new  contract.  What  the 
«xaot  terms  woold  be  is  another  thing. 

The  Older  as  drawn  up  was  as  follows : 

"The  plaintiff,  Ernest  Innis  Hnsey,  hj  his 
4oaiisel  nndertaking  to  make  snoh  neoessazy 
aiqplioation  and  enter  into  a  new  contract  as 
snqnired  by  olanse  47  of  the  prorisional  order 
«okednled  to  the  Electric  Lightintr  Orders  Oon- 
&mation  {So.  2)  Act  1889;  and  l^e  plaintiff  by 
kSm  oonneel  imdertoking  to  abide  by  any  order 
this  court  may  hereafter  think  fit  to  make  as  to 
damages  in  case  the  court  shall  be  of  opinion  that 
the  defendante  shall  have  sustained  any  by  reason 
<i  this  ordei;  which  the  plaintiff  ought  to  pay ; 
tiiia  ooort  doth  order  that  the  defendants,  the 
honSoa  Electric  Supply  Corporation  Limited,  be 
restaunod,  until  such  undertaking  to  make  such 
■application  aforesaid  be  complied  with,  from 
catting  off  or  discontinuing  the  supply  of  electric 
current  from  their  mains  to  tiie  premises  known 
aa  Stw  Ermin's  HoteL" 

Prom  that  decision  the  defendant  corporation 
gave  notice  of  appeaL 

Tha  plaintiff  gave  cross  notioe  of  his  intmtion 
i»  contend  that  the  dedrion  of  the  learned  judge, 
that  the  plaintiff  must  fpm  the  nndertaking 
etmtained  m  the  order  as  a  condition  for  the 
granting  of  the  injunction  therein  menticmed, 
onght  to  be  reversed;  and  that  an  injunction 
ought  to  be  granted  in  the  terms  of  the  order 
onotmditionally  till  the  hearing  of  the  action  or 
ftirtba-  ordor. 

The  appeal  now  came  on  to  be  heard. 


P.  Ogden  Lawrtnet,  K.C.  and  Awtei^Carimell 
for  the  appellants. — The  defendants'  power  to 
discontinue  the  supply  of  electric  current  is 
disputed  as  against  toe  plaintiff,  the  receiver, 
althoQ^  not  aa  against  the  company.  Bnt  the 
plaintiff  is  in  one  of  two  positiona.  Either  he  ia 
HQ  incoming  tenant,  and  ne  is  therefore  a  new 
occupier  of  the  hotel,  or  else  be  is  oontinning 
itiie  occupation  of  the  company,  tiiere  baring  been 
no  change  of  possession.  It  the  latter  is  the  tme 
poeitioD,  and  there  has  been  no  change  of  occu- 
pation, the  old  contract  between  the  defendante 
and  the  company  remama  in  force,  and  the  supply 
of  electric  current  continnes  thereunder.  Con- 
seqnenUy  the  plaintiff  is  not  entitled  to  have  a 
supply  unless  he  pays  up  the  arrears  owing  to  the 
defendant!!  by  the  company : 

Pat«r»on  v.  Qa»  Light  and  Colt  Compmy,  74  L.T. 
B«p.  280,  640 ;  (1896)  2  Ch.  <i76. 
If,  on  the  other  hand,  the  order  for  delivery  of 
possession  creates  a  change  of  occupation,  the 
plaintiff  has  become  a  new  occupier  for  the 
purpoae  of  the  Bating  Acts,  and  the  old  contract 
baa  been  determined.   Upon  this  point,  see 

Sa  Marriays,  Neave,  and  Co,  Limittd ;  North  ef 
England  Tmitts  Debenture  and  Ateii  Corpora- 
turn  Limittd  T.  Marriage,  Jfeave,  and  Co. 
Limittd,  75  L.  T.  B«p.  169;  (1896)  2  Ch.  663. 
As  a  new  occupier  the  plaintiff  must  comply  with 
the  statutory  provisions  and  make  a  proper 
demand  if  be  requires  a  supply  of  electric  current. 
Under  sect.  19  of  the  Electric  Liehtiog  Act  1882 
and  oUnse  47  of  the  Frovi^nal  Order  sohednled 
to  the  Electric  Lighting  Orders  Confirmation 
(No.  2)  Act  1889,  an  electric  lighting  company 
are  only  oblijged  to  supply  electric  current  to 
persons  withm  their  area  of  sn|^ly  on  applica- 
tion by  such  perscms.  In  the  present  case  there 
has  been  no  applioatioa  made  to  the  defendante ; 
and  as  thwe  are  arrears  nnpud  the  defendante 
are  entitled  to  discontinne  the  supply  of  aleobrio 
current  under  sect.  21  of  the  Act  ox  1882 : 

JfcfropoUfon  Kleetrie  Supply  Company  v.  Cinder^ 
84  li.  T.  Bep.  818 ;  (1901)  a  Cb.  798. 

Warrington,  K.C.  and  C.  T.  MiteluU  for  the 
respondent. — The  injunction  was  properly  granted 
by  Kekewich,  J.,  but  the  plaintiff  ought  not  to 
bave  been  required  to  give  an  nndertekiug  to 
make  an  application  to  the  defendante  for  a  supply 
of  electric  current  and  to  enter  into  a  new  con- 
tract relating  thereto  as  a  condition  of  the  granting 
of  the  injanotion.  According  to  the  prorisions 
of  sect.  19  of  the  Act  of  1882,  the  plaintiff  is  a  person 
within  the  area  of  sappljjr  of  eleoteicity  for  private 
purposes  who,  on  application,  is  "entitled  to  a 
snpply  on  the  same  terms  on  which  any  other 
company  or  person  in  such  part  of  the  area 
is  entittod  nnoer  similar  circumstances  to  a  corre- 
sponding supply."  The  pluntiff  is  so  entitled 
whether  at  not  be  is  a  new  ooon|^.  The  section 
says  notlung  as  to  the  person  iMing  an  owner  or 
occupier.  On  apj^cation  for  a  supply  (rf  elec- 
trioiiy,  the  person  awlying  undertakes  to  pay  on 
the  same  terms  as  other  applicants.  The  plaintiff 
having  expressed  his  willmgness  so  to  do,  the 
defendants  are  bound  to  give  him  a  nupply. 
Under  sect.  21  of  the  same  Act  an  electric  lighting 
company  has  power  to  cut  off  the  supply  of 
electricity  if  there  is  neglect  to  pay  any  charge 
for  electricity,  and  the  defaulter  is  the  same 
person  as  the  person  who  has  contracted  to  teke 
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the  sapply.  But  there  is  no  power  to  refuse  a 
snpplj  to  a  person  beoaoae  his  predecessor  has 
made  default.  In  that  respaot  the  Electric 
Idshting  Act  ISSiS  Afters  from  the  Gas  Acts 
which  were  the  Acts  upon  which  the  cases  of 
Paienon.  t.  Gas  Light  and  Coke  Contpanif  {ubi 
MP.)  and  JSe  Marriage,  Neave,  and  Co.  Limited 
(wi  n^.]  tamed.  The  fact  that  the  defendants 
haTO  refosed  to  give  the  pl^ntiff  a  snpplj  of 
electrifflty  nnless  he  pays  ap  tiie  arrears  exempts 
]um  from  maklog  a  formal  application  for  a 
snpplj  pnranaat  to  the  statate.  as  he  hnows  that 
it  would  be  nsdess.  He  has  expressed  his  wish 
for  a  Bupplj  and  has  offered  to  pay  for  it  and  that, 
nnder  the  circomstanoes,  is  a  snfBcient  com- 
pliance with  sect.  19  of  the  Act  of  1882.  Glaose 
47  of  the  proviaional  order  scheduled  to  the  Act 
of  1889  onij  applies  in  the  case  of  a  first  snpplj. 
It  does  not  applj  where  there  has  already  been  a 
mmly  to  the  premises  in  qaeBtion.  In  the  cases 
oArHuenon  t.  Qa$  Light  aiM  Ocke  Company  {vbi 
and  Be  Marriage,  Neavi,  and  Co.  Limited 
{mn  sup.)  there  was  no  change  of  posaessicAii.  In 
the  present  case  there  has  been  a  change  of 
possession,  an  order  having  been  made  for  deuverj 
ol'possessl^  to  the  plaintiff.  As  regards  the 
aattiorities,  the  case  of  ills  Bmitk ;  Ex  parte 
Maton  ^7  L.  T.  Rep.  596;  a89S)  1  Q.  B.  323) 
arose  nnder  the  Gas  Act  1871,  and  there  il  was 
held  that  a  debtca'*B  oMnpatiw  ot  premises  was 
lOife  determined  bj  a' reosiving  order  whit^  had 
been  nude  against  him,  and  thbt  the  truitee  was 
nist,  therefore,  the  ooonpier  within  the  meaning  of 
■tet  11  of  that  Act  The  caa6  of  Se  FlaeJt ;  She 
puie  the  Truttee  Saet  London  WaterworJea 
dmpoKy  (82  L.  T.  Bep.  503 ;  (1900)  2  Q.  B.  32) 
arose  nndw  the  Metn^lis  Water  Act  1871;  ana 
there  it  wu  held  that  a  tmstee  in  butkraptcj  in 
obonpaSaon'  <tf  »  debtor^s  premised  waft  the  **  next 
taaant"  irithlh  the  meaning  of' sect;  48  of  tiiat 
AiA;  and'  that  the  water  oompany  was  bontfd 
■li|iplj  him  with  witer  wttbout  reqoiifng  payment 
of  toe  anears  of  water  rate  due  from  the  debtor. 
In  the  case  of  Rieharde  v.  Over$eert  of  the  Poor  of 
the  Parieh  ^  Kiddtrmimter  (74  L.  T;  Bep.  483 ; 
(1896)  2  Oh.  212)  it  was  held  that  the  appointment 
irfa  receiver  by  the  trustee  of  a  covering  •deed 
•ecoring  debentures  on  the  goods  of  a  company 
created  a  change  in  the  ocoopation  of  -the  goods ; 
and  that  the  same  were  not  disttainable  for  pay- 
ment either  of  a  poor  rate'  assessed  against  the 
company  or  of  a  general  district  rate  assessed 
against  the  company,  which  rates  the  company 
had  left  unpaid. 

Autten-Carimell  replied. 

WiLLZAxa,  L.J.— Thia  is  an  appeal  a^^ainst  an 
(«der  of  Eekewioh,  J.  grantine  an  injunction. 
'Shn  injnnotion  was  granted  sobjeot  to  oerfcain 
radertakings  which  were  to  be  given  by  the 
plainlifl,  and  it  runs  thos:^  [His  Lordship  read 
the  terms  of  the  injunutton,  and  oontinned :] 
Now,  the  question  in  this  case  is  whether 
Kekewich,  J.  was  right  in  granting  that  injaoc- 
tion.  The  facts  of  the  case,  pat  rery  shortly, 
are  there :  A  company  which  is  vailed  tlie 
Mansions  Proprietary  Limited  bad  entered  into  a 
contract  with  the  Loudon  Electric  Supply  Cor- 
poration for  the  snpply  of  electricity  to  an  botel. 
The  company  had  issued  debentores,  and  tbe 
debenture-holders  had  obtained  an  order  for  the 
appointment  of  a  receiver  and  a  manager.  The 


receiver  was  Kr.  Hnsej,  and  ICr.  Hoe^,  harting 
gone  into  possession  of  the  hotel,  desirw  to  hav» 
a  oontinuanoe  of  the  eapplj  of  electriinty.  At- 
the  moment  when  he  went  into  possessicm  in.thi» 
way  there  was  doe  from  tbe  company  to  the> 
London  Electric  Supply  Corporation  a  sum  exceed- 
ing 40U2.  for  electric  enei^  supplied.  Ur.  Husey 
did  not  at  timt  time  suggest  that  he  was  prepared 
or  was  ready  to  enter  into  any  fresh  contract 
himself,  and  never  said  anything  npon  the 
basis  or  hypothesis  that  the  contract  with  th& 
Mansions  Proprietary  Limited  bad  corns  to  an 
end.  But  he  did  intimate  his  desire  for  tike  deotric 
light  to  be  continued  to  be  supplied  after  he  bad 
been  appointed  receiver.  The  Ijondon  Eleptrio 
Supply  (_!orporation  were  not  willing  to  supply  th» 
electricity  under  the  old  contract  unless  some  - 
provision  was  made  for  the  discharge  of  the,  debt 
which  was  dtw  for  the.  previous  supply.  The- 
secretary  of  the  Lond(m  Electric  Supply  Corpo- 
rattrat  submitted  to  the  recover,  l£r.  Hosej,  ^ 
dnf  t  which  fae  invited  the  receiver  to  tarn  if  hiei . 
lushed  tbe  supply  of  eleotaio  li^t  to  be  coil-  - 
tinned.  It  ran  thus :  [Hi»  Lordship  read  it^ 
and  ocmtinned:]  The  receiver  was  not  wllUn^ . 
to  sign  that,  and  the  London  Electric  Sni^ly* 
Oorporation  proposed  nnder  those  circamstanoed- 
to  out  off  the  supply  of  electricity.  In  the  result . 
the  receiver  issned,  a  writ  in  which  he  olain^ed '  to- 
have  the  London  Electric  -Supply  Coi^ioratirak 
restrained  from  cutting  off  the  electricity.,.  1; 
am  not  now  goiug  to  read  the  indorsement,  Qn  the- . 
wxit.  1  only  wish  to  say  with  regard  to-jt  ^utt: 
it  is  perfectly  obvious,  if  yon  look  at  that  indorse- 
ment; that  the  claim  was  made  upon  t^ie  baaia. 
that  the  oontroot  between  the  London  Electric 
Snpplj  Corporation  and  the  company  was  still  a. 
sabustiiU[  contract  But  when  the  case  oam^ 
before  Kekmribh*  J*  the  receiver  took  ap  'wl. 
alternative  sort  of  poution;  namely,  that  tb^ 
ooonpaticMi  \j  tibe  oompany  had-oome  to  aa  an^^ . 
'and  that  the^  waa  a  new  ooonpatjon  by  him. 
Now,  I  ahatl  assume  at  first,  at  all  events,  that- 
that  latter  contention  of  his  was  right,  and  f. 
thmk  that  that  is  tlie  contention  which  pats  the  . 
'  reotiver  in  tbe  best  position.  I  assume  that  ther» 
was  a  new  occupation  by  him — that  tbe  occupa- 
tion by  the  company  had  come  to  an  eud^ 
and  that  he  was  a  new  occupier.  If  that 
is  so,  in  my  judgment  the  receiver  was  nuc 
entitied  to  any  supply,  eft^rieotric  lighting;  unlese- 
and  until  he  made  a  new  contract  with  the- . 
London  Electric  Supply  Corporation^  Of  ooune^ 
on  tbe  other  hand,  if  one  is  to  suppuae  thai  the- 
old  contract  with  the  company  continued,  and- 
that  tbe  supply  was  to  continue  under  that  old- 
contract,  there  can  be  no  donbt  uJboat  it  that  th» 
liOndcmEleotrio  Supply  Oorporatitm  werventiUe^ 
to  out  off  the  eleotiicifey  becanae  of  the  default 
that  had  been  made  and  not  diaoharged  under 
tbe  contract  between  tiie  London  Eleotnc  Suppljt 
Corporation  and  the  company  for  the  past  aup^r 
of  electric  energy.  Now,  under  tbose  circnm- 
stanoes,  it  seems  to  me  that  in  whichever  way  yon 
put  it  it  was  not  rigbt  to  grant  this  injnnction 
restraining  the  London  Electric  Supply  Corpora- 
tion from  cutting  oQ  the  electricity.  I  think  that 
whether  one  looks  at  it  on  the  assumption  that 
the  old  contract  continued,  or  whethei*  one  looka 
at  it  on  tbe  assumption  that  there  was  a  change' 
of  occupation,  in  neither  case  ought  tbe  London 
Electric  Supply    Corporation   to   have  been 
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reafarunecL  We  have  had  a  very  lonf;  argatnent 
here  to-day  as  to  whether  or  not  the  47th  section  of 
the  prorisional  order  soheduled  to  the  Eleotrio 
Lighting  Order  Ckmfirmation  (No.  2)  Act  1889 
applies  to  anything  else  than  the  first  contract 
for  the  supply  of  eleotrio  energy.  It  ia  aaid  that 
eerUn  olatuea,  eapedallr  the  uaiuee  oontaining 
the  first  and  aecxmd  omditwma  for  the  oontrac^ 
do  not  ^VPjj  to  ^  <)Me  where  there 

iaitartbenni  time  a  snpi^yot  eleotrio  energy. 
Aad  it  IB  said  that  those  danaes  have  no  applioa- 
fkm  to  a  case  in  irtiioh  there  is  snexiBtinganpplT 
of  deefario  tumfey  and  the  oonnections  wuoa 
have  bean  made  by  the  deotrio  lighting  company 
under  a  prerioiia  oontract.    I  do  not  propose  to 
dedde  bow  that  may  be.   1  iJiink  that  there  are 
£  great  many  cogent  renaons  which  mifiht  be 
n^ed  to  show  that  that  47th  section  is  a  aectioa 
of  general  application.    I  cannot  ahnt  my  eyes 
to  ue  fact  taat  there  are.aome  atvmnenta  whi'^h 
were  most  forcibly  ni^ied  by  Dir.  Warrington  to 
the  contrary,  bnt  I  do  not  tUnk  that  one  need 
detade  that  qneetion  at  alL    According  to  my 
view,    whether   the  47th   asetioa    applies  to 
dsetricity  snpplied  otbw  than  the  first  fenpply,  it 
is qnitoM^  that  under  the  Eleotrio  Lighting 
Aet  3882  no  om  is  entitled  to  dsnuuid  »  ani^ly 
eleotrio  sttaray  niUess  and  until  hs  hss  hukw  a 
eontraot  with  the  nndertalrars  who  have  the 
antboi^to  snpplytiie  eleoftrie  energy.  Aooor- 
to  my  Tie#  Che  basis  of  the  general  Act  of 
18w  is  tiiat  peraoDS  reqoiril^  a  supply  shaH  be 
antitlad  to  oontract  for  t^e  same,  proridsd  tiiat 
the  nndertakers  shall  not  charge  a  prioe  ezoeed- 
ing  the .  limits  imposed '  by  the  license,  order,  or 
imcnal  Aot  anthonsiair  the  undertakers  to  snpply 
eieetritrity,  and  provided  also  that  the  nncfer- 
t^ers  alutw  no  preferenoe.  That  is  really  pro- 
vided for  by  the  19th  section,  the  effect  of  which 
is  that  every  prawm  shall  be  entitled  to  a  anpply 
<tf  decMo  eneigy  on  the  same  terms  on  which 
any  other  person  under  dmilar  circnmstanoes 
is  entitled  to  a   oorrespcmding  snpply.  Bat 
that  is  onlv  a  proviaicra  whk^  assnmea  that 
there  is  already  a  cMtraot  fising  th»  terms 
ot  lopply  as  between  tiie  oorpoiatiou  and  some 
other  persons  who  are  aimplied.    Thm  the  Aot 
of  Paniament  says  in  efleot  tiiat  any  other 
person  who  wishes  for  a  sapply  under  similar 
enrenmsAaaoes  is  to  have  a  right  to  insist 
upon  having  a  similar  contract.   But  all  that 
assumes  that  there  will  be  a  contract;  and 
seot.  20  (which  is  the  section  which  provides  for 
the  limit  in  prioea)  also  is  a  section  drawn  upon 
the  basis  that  there  is  to  be  a  eontraot.  Beet.  20 
CBaoto  that  [His  Lordship  read  that  section,  and 
oootinned :]   The  outcome  of  all  this,  in  my 
iudgmant,  is  shortly  as  follows  :  The  receiver 
here  is  not  entitled  to  any  supply  of  eleotrioity 
mUess  and  nntil  he  has  made  a  contract  for  that 
supply.   He  has  not  made  that  contract,  and  so 
long  8B  he  has  not  made  that  oontraot  ht  is  not 
entitled  to  have  the  London  Eteotrio  Supply 
Ooraoratlon  resfersxned  from  onttieg  off  the 
elecirifnty.  As  I  have  ainady  said,  if  Uie  receiver 
is  not  the  occupier — ^if  there  has  been  no  change 
of  oocupation  aod  tbe  company  are  still  in  ocou- 
paition — ^tben  d  fortiori  the   London  Electric 
Snpply  Corporation  ought  not  to  be  restrained. 
I  only  wish  to  add  one  word  upon  a  point  that 
fau  been  urged  upon  us  in  respect  of  the  purpose 
nAieh  it  is  s^d  the  London  Electric  Supply  Cor* 


poration  have  here  in  insisting  upon  cutting  'off 
the  electricity  unless  and  until  a  contract  is 
made.  It  ii  said  that  their  real  object  is  not  to 
get  a  contract,  but  to  compel  the  receiver  for  th» 
debenture-holdera  to  pay  this  4002.,  the  old 
aooonnt  for  electricity  anpplted.  which  tb« 
debentnrs'holdws  are  not  realW  liable  to  pay.  i 
do  not  know  whether  that  is  the  object  entirely, 
or  whether  it  is  not;  bat  I  will  assume  tluit  it 
is  part  of  the  object.  Even  supposing,  how- 
ever,  that  the  L<nidon  Electric  Sapply  Corpora- 
taon  have  a  right  to  say  We  will  out  om  tb» 
aupcdy  of  decme  energy  unt»l  a  new  oontraet  ia- 
made,'*  and  the  troth  is  that  the  debenture- 
holders  would  so(mer  ^y  the  old  aooount  thair 
Iraep  the  hotel  or  mansions  in  darkness  for  a  few- 
days,  80  much  the  iMtter  for  the  London  Eleotrio* 
Supply  Corpot&tiou.  They  have  a  perfect  right- 
to  exercise  any  ^wera  ^t  they  possess,  amk- 
not  the  less  a  right  to  'enforce  tbsir  powers,r 
because  by  so  doii^  they  will  he  likely  to  get  at. 
«dlateral  advantage.  I  cannot  say  at  tbs  present^ 
moment  whether  t^  oompany  would- prelor  to^- 
remwin  in  darknitas  for  a  week,  or  witik  only- 
oandles  or  something  of  ihsA -sort.  But  it  asssss 
to  me  that  the  qosstiOB  of  what  the  nltasukto*^ 
purpose  <rf  the  Londm  Blsotric  Sa^ly  Coroorft*-' 
tiM  may  be  has  really  nathing  to  do  wits  tbs- 
afastmet  question  of  law  Uiat  w»  have  totdsalde^ 
here.  It  baa  been  said  that  one  can  havs 
^mpatiiy  with  the  London  Sleetrio  Smpplr  Votf-' 
'  poratios.whoara  putting  tfass<»«w on  in  tkisway;^ 
Z  do  not  say  that  t^at  is  not  so  i  bat  it  is  aob- 
necessary  to  have  aympatiiy  for  a  ooiporationrf. 
beoaose  a  corporation  new  has'^  sympathy  far- 
anyone  else.  - 

BriBLiife,  L.J. — I  am  of  the  same  opinion- 
This  actaon  is  based- upon  the  infriiwemsnt  «f-a> 
legal  rigfat.^    The  injunction  wUon  hii»  been 
granted  is  not  sought  on  any  equit^Me  ground*' 
but  simply  beesnse  it  is  contended  by  the  plain-' 
tiff  that  the  defendants  threaten  and  intend  t» 
violate  a  legal  right  -of  the  ^aintiff— vik.,  as  to 
the  ocratinuons  supply  of  eleotrio  light  to  the 
St.  Seta's  HocHr    In  ovdsr,  tiMrefore,  to' 
■  dbdAn  an  injunotimi  ho  most  show  a  l^fal  right- 
to  that  supply.  Now,  the  position  ot  the  phun- 
tiff  is  tiiis:  He  is  a  receiver  app(^ted  in  the 
debenture-holders'  action  of  their  properly  oUled 
tiie  St.  Ermia's  HoteI,-whleh  was  lormsrly  in  the 
possession  of  a  limited  oompany.  By  tiM  order' 
appointing  this  gentleman  receiver  the  oompany 
was  ordered  to  deliver  up  possession  to  oim. 
The  company  had  entered  into  a  binding  agree- 
ment with  the  defendants,  the  London  Ekntrio 
Supply  Corporation,  for  the  supply  of  eleotrioity 
to  that  oompany,  and  that  contract  was  not  put 
an  end  to  by  the  appointment  of  a  receiver.  The 
debfmture-holders  have  a  ebai^  upon  all  the 
property  of  the  company.   This  contract  formed 
part  of  that  property,  and  1  apprehend  that  the 
receiver,  by  taking  proper  steps  in  the  name  of 
the  oompany,  mightenforoe  tiie  provisions  of  that 
oontraot  anid  obtein  a  mpplj  through  the  com- 
pany.  Bnt  there  is  a  very  good  reason  why  he 
should  not  adopt  tbat-conrse ;  beoauae  tlie  agree- 
ment, which  ia  in  the  firat  place  made  for  tbo 
period  of  one  year  from  the  1st  Jan.  1897,  pro- 
vides as  folIowB :  "  This  agreement  shall  continue- 
in  force  for  the  period  mentioned  atwve  and  tbera> 
after  until  it  ahall  be  terminated  by  either  party 
giving  to  the  other  three  months'  notice  in- 
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writinfl;,  expiriDg  on  anj  of  the  nsnal  quarter 
days,  but  the  company — i.e.,  Uxe  Eleotrio  Supply 
Gcnrporation — "  shall  bo  at  liberty  to  dieoontinue 
the  supply  of  energy  if  and  so  long  aa  the  oon- 
anmer  snail  make  default  in  making  payment  in 
accordance  with  the  agreement  hereinbefore  con- 
tained." Now,  the  limited  company,  who  were 
the  owners  of  the  hotel,  have  made  a  BeriouB 
default,  and  a  large  sum  ia  due  in  respect  of  the 
electric  supply  from  them.  The  stipnlations  in 
this  oontraor,  if  the  receiver  adopts  it,  would  be 
binding  as  against  him,  but  he  objects  to  pay  the 
arrears.  Therefore  naturally  be  will  have  nothiog 
to  do  with  this  contraot.  It  ia  not  for  me  to  say 
— and  I  do  not  ezpresB  an  opinim  <nie  way  or  the 
other — whethwhe  can  be  oompelled  to  adopt  that 
contract,  or  can  only  get  a  supply  by  entering 
into  another  and  fresh  a^ement.  But  if  he 
does  not  choose  to  avail  himself  of  that  contract 
the  only  other  way  in  which  be  can  get  a  supply 
is  by  virtue  of  his  being  occupier  of  the  hotel. 
mow,  his  title  to  that  arises  either  under  the 
JSlectric  LightiuK  Order  Confirmation  Act  of 
1889,  or  unoer  the  general  provisionB  of  the 
Electric  Lighting  Act  of  1882.  The  learned 
<x>nnBel  for  the  plaintiff  rather  relied,  I  think, 
upon  the  provisions  of  sect.  47  of  the  provisional 
order  scheduled  ±o  the  Electric  Lighting  Order 
Confirmation  Act  of  1889.  That  begins  by 
imposing  an  obligation  on  the  eleotric  lighting 
company,  which  I  will  read.  [His  Lordship  read 
it.  and  continued :]  Therefore,  that  imposea  the 
duty  of  giving  and  ctmUnuing  to  give  a  aapply  of 
energy  when  required  m  to  do  qy  the  ownw  or 
oocupier  of  any  OTemisea.  but  anob  mpply 
is  to  be  giim  and  continued  in  acoordanoe 
with  the  provisions  of  the  order.  Now,  that 
extends,  1  suppoee,  to  every  owner  and  occu- 
pier within  toe  defined  Umite.  The  subse* 
<^iienfc  portiim  of  (he  section  imposes  obliga- 
tions upon  the  owner  and  occupier.  The  second 
part  of  it  begins  "  Every  owner  or  oocupier  of 
premises  requiring  a  supply  of  energy  shall "  do 
oertoin  things.  The  langaagf,  as  far  as  I  have 
read  it,  is  as  extensive  as  that  which  is  used  with 
reference  to  owners  and  occupiers  in  the  preceding 
portion  of  the  order,  and  it  seems  to  me  thab 
prima  facie  the  meaning  must  be  taken  to  be 
that  every  owner  or  occupier  who  desires  to  avail 
himself  m  the  pTovi8i<Hi8  of  the  earlier  part  of 
the  order  and  to  seek  a  supply  from  the  under- 
talrars  is  on  his  |HUt  (o  comply  with  the  directions 
which  are  given  in  the  subsequent  portions  of  tiie 
order.  These  require  him  to  serve  a  notice  upon 
the  undertakers  specifying  the  premises  inre^peot 
of  which  such  supply  is  required,  and  the  maxi- 
mum power  reqaired,  and  so  forth,  and  to  enter 
into  a  written  contract.  Now,  I  quite  agree  that, 
notwithstanding  the  wide  language  which  is  used, 
it  may  be  that  the  terms  of  the  section  and  the 
nature  of  the  obligations  imposed  show  that  it  is 
not  to  receive  a  narrower  interpretation.  And  it 
is  said  that  in  part  at  least  the  language  as  to 
some  of  the  obligations  wbich  are  there  imposed 
does  show  that  it  did  not  apply  to  owners  or 
occupiers  who  were  not  requiring  a  supply  for 
the  nrst  time,  or  at  all  events  to  occupiers  who 
became  such  at  the  time  when  there  was  an 
eaistiiig  supply  to  the  premises.  I  do  not  think 
that  it  IS  necessary  for  me  on  Uiia  occauon  to  do 
more  than  «ay  that  I  am  not  satisfied  that  that 
limitation  exista.    And,  notwithitanding  the 


inta  which  were  very  forcibly  put  both  by  Ur. 
arrington  and  Ur.  Uitcheli,  I  remain,  as  at 
present  advised,  of  opinion  that  every  owner  or 
occupier  must  fulfil  the  conditions  imposed  by 
sect.  4,7  at  this  order.  But  if  }  am  wrong  in 
that,  then  I  agree  entirely  with  what  Williams, 
L  J.  has  said  as  to  the  effect  of  sect  19  of  the 
Act  of  1882.  And  qudeun^ue  vid  data  I  am  of 
opinion  that  the  occupier  is  not  entitied  as  of 
nght  to  a  supply  of  eleotric  light  until  he  enters 
into  a  contract  with  the  corporation.  The  plain- 
tiff does  not  profess  to  have  entered  into  any 
such  conti^t,  and  therefore  it  seems  to  me  that 
there  is  no  ground  forthe  tnjonction.  I  will  cmly 
add  this,  tmit  if ,  as  I  think,  the  defendaata  had 
the  right  which  they  insist  upon,  of  catting  off 
the  elMtric  Kgbt,  the  court  has  no  jurisdioticm  to 
interfere  with  them  simply  because  they  maj  not 
do  it  for  the  motive  which  is  suggested.  It  baa 
been  held  by  the  House  of  Lords  in  a  well-known 
case — Corporation  of  Bradford  v.  Picklet  (73  L.  T. 
Rep.  353 ;  (1895)  A.  C.  587)— that  even  the  exist- 
ence of  malice  does  not  prevent  a  person  exer- 
cising his  legal  right  or  found  a  r^ht  for  an 
injunction  against  such  person.  Here  the  facts 
f  aU  very  short  of  that ;  and  it  seems  to  me  there- 
fore that  there  is  no  foundation  for  the  granting 
of  the  injunction  which  has  been  granted  by 
Kekewioh,  J. 

CozBNa-HABDT,  L.J. — I  am  entirely  of  the 
same  opinion.  The  injunction  which  has  been 
granted  can  only  be  justified  on  the  ground  of  a 
breach  or  threatened  breach  ot  some  oontiaot 
between  Uie  plaintiff  and  the  defendants ;  or  <m 
the  ground  of  a  breach  of  some  statatoty  daty 
imposed  upon  tiie  defendants  in  favour  of  too 
plaintiff.  Now,  there  is  one  contract  in  exis- 
tence which  has  been  called  the  old  contract — that 
is,  the  contract  between  the  London  Eleotrio 
Supply  Corporation  and  the  limited  company. 
That  is  a  contract  upon  which  the  plaintifi:  here 
does  not  rely,  for  the  beat  possible  reaEon,  that, 
under  the  expressed  terms  of  that  contract  the 
London  Electric  Supply  Corporation  has  the 
light  to  cut  off  tiie  supply  on  the  ground  of  non- 
payment of  the  arrears  due.  No  new  contract  is 
even  alleged  by  the  plaintiff,  but  it  is  suggested — 
at  least  tnis  is  how  i  understand  that  it  is  put — 
that  there  is  a  breach  of  some  statutory  duty 
which  entitles  the  plaintiff  to  relief  by  way  of 
injunction.  Now,  1  assume,  without  in  any  wa^ 
■deciding  the  point,  tiiat  (be  plaintiff  in  thia 
case,  tlw  receiver  in  thedebentnrd-bolders'  acti<ni» 
i^  by  virtue  of  (be  form  of  (be  order  app<rin(ingf 
him,  to  be  deemed  an  "occupier"  of  Uieee  pre- 
mises. If  he  is  not  an  oocupier,  then  it  seems  to 
me  to  be  plain  that  there  is  no  statutory  duty 
towards  him.  But  if  he  is  an  occupier,  and. 
treatinff  him  on  that  footing,  I  cannot  find  any- 
thing in  the  statutes  which  entitles  a  person, 
from  the  mere  fact  of  being  in  oocnpation  of 
premises  which  have  been  supplied  with  the 
electric  light,  to  say  to  the  dwendants,  "  You 
must  continue  this  supply  although  there  is  no 
contract  between  yon  aud  me;  and,  in  fact,  yon 
are  bound  to  continue  it  for  at  least  seven  days 
without  any  security — without  any  right  what- 
ever on  my  part"  Now,  I  preier  to  base  my 
view  rather,  as  Willtains,  L.J.  baa  done,  upon  tho 
Act  of  1882,  a  19.  I  (hink  eeot  19  oontemptetM 
an  arrangement  or  a  o(nitrao(  between  (be 
oocupier  and  the  corporation,  and  tiiat  (he  wmda 
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"entitled to  a  supply"  mean  entitled  to  a  supply 
vnder  and  by  virtue  of  a  contract  made  between 
the  ooQupier  and  the  corporation.  The  tenoB  of 
mppl^  may  var^.  There  is  a  maximum,  and 
there  is  a  olaase  in  the  Aot  whioh  prerents  undue 

Seferenoe.  But  within  those  limits  it  is  left  to 
e  eleotrio  lighting  oorporatiou  to  make  such 
han^ains  as  they  may  thmk  fit  with  indindaal 
customers  who  apply  to  them  for  a  supply  of 
electrio  light.  This  seems  to  me  really  to  hare 
been  the  view  taken  by  Buckley,  J.  in  MeWo. 
polHan  Electric  Supply  Company  Limiied 
Ginder  (84  L.  T.  Bep.  818;  (1901)  2  Ch.  799). 
whioh  has  been  referred  to,  from  whkh  I  will 
only  raftd  one  passage  (at  p.  810  of  (1901)  2  Ch.) 
He  sajB  :  "  Under  sect  19,  evwy  person  witiiin 
such  ana  as  this  is  entitled  to  a  supply  on  the 
tame  terms  on  which  an;r  otiiw  puson  in  the 
ana  '  is  entitled  under  similar  ciroamBtanoea  to  a 
oorreflpooidin^  sufmly.' "  Now  that  expresaicm 
"peraon  entstied'*^  means,  I  think,  entitled  by 
arrangements  made  between  him  and  the  com- 
pany. No  suoh  arrangements  have  been  made 
here ;  no  such  contract  is  alleged  now  to  exist 
between  t^e  plaintiff  and  the  ^fendants.  I 
think  that  for  these  reasons  the  injunction 
granted  by  Kekewich,  J.  ought  to  be  disoharged, 
witii,  I  suppose,  the  usual  CGnaequences,  unless  of 
oonrse,  tiie  parties  desire  to  make  an  end  of  the 

Appeal  allouH>d. 

Sidkitors  for  the  appellants,  Jhawti,  Oibton, 
Medea^,  and  Marriott. 
Solimtor  for  the  respcmdent,  S.  J.  B.  Bkmman. 


Jon.  24  and  31. 

(Before  Oollihs,  U.B..  Bohib,  and 
Hathkw,  L.JJ.) 

Saundebs  v.  Whitk.  (a) 

APPKAI.  FROM  THE  EINO'S  BENCH  DIVISION. 

Bill  of  tale — Validity — Form  in  eehedule  to  Act 
—-SiU  given  by  two  twarate  grantors— BiUe  of 
Bale  Act  1878  Amendnieni  let  1882  (45  A  46 
Vict.  e.  43),  t.  9,  tchediUe. 

By  a  biU  of  tale  given  by  way  of  teeuriiy  for  tke 
payment  of  money  a  hutoand  and  wife,  and 
each  of  them,  aangned  certain  Iwutelwla  goodt 
which  were  detorihed  in  the  tehedule  to  the  biU. 
None  of  the  goods  deicribed  in  the  tehedule 
belong^  to  the  two  grantort  jointly,  but  tome 
belonged  to  the  htubtmd  and  the  rest  to  the  wife. 
No  dietinetion  wa$  made  in  the  tehedule  at  to 
which  of  the  goodt  belongad  to  huthand  and 
fohich  to  the 

Seld  (tMnniiig  (he  decision  of  the  Kint^t  Bench 
INnsim  (88  £.  T.  Bep  712 ;  (1901)  1  S.  B.  70). 
ihat  <fte  of  tab  wm  not  in  aeeordanee  with 
iheform,  in  OtomAednU  to  the  BiUe  of  Sale  Act 
1878  AmendmnU  Aoi  1882,  ainA  woe  therefore 
void. 

Thx8  was  an  appeal  by  the  olaimaat  in  an  inter- 
pleader issue  i^ainst  a  decimon  of  the  King's 
Bench  Division  (Lord  AlverBtone,  OJ.  and 
Kennedy,  J.)  afSrming  a  deoiaion  of  the  judge  of 
the  Wandsworth  County  Oourt 

The  plaintilf  in  the  action  had  reoorered  judg- 
ment against  tiie  defendant  J.  W.  White,  and 

(•)BiporiaatTB<MA>UTSiiiTH,lB^,Binlitor4t4««. 
Y6L  LZXZTL,  8218^. 
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certain  goods  in  the  possession  of  the  judgmsnt 
debtor  had  been  seized  in  execution. 

These  goods  were  claimed  by  Biggs  as  grantee 
of  a  Ull  ot  sale  over  them,  and  an  interpleader 
issue  was  aooordingly  directed  to  be  tried. 

The  hill  of  sale  was  in  the  ftdlowing  terms : 

Thia  indentnro  nudstiis  Srddsyttf  May  1900  between 
JoMph  fnUiam  YTbite,  of  WMt  End  Honaa,  Hayes,  in 
the  oonntj  of  Middtesex,  builder,  and  Emilj  White,  ot 
ths  Mine  plane,  hie  wife,  of  the  one  pert,  uid  Semneft 
ThonuM  Bi^,  of  24,  linoohi'i-iiui-fields,  in  the  eaid 
ooon^,  soUoitor,  of  tbe  other  part,  witueeeeth  that  in 
oonsi^TatioD  erf  the  acni  of  801.  now  paid  to  the  said 
Joaeph  William  White  and  Emllj  White  by  the  eaid 
Samuel  Thotnaa  Bigge,  the  reoeipt  of  whioh  the  said 
Joseph  WilUan  Whits  and  EaUj  White  do,  sad  eaoh  of 
them  doth,  hereby  acknowledge,  they  the  said  Joseph 
William  White  and  Emily  White,  and  eaoh  oi  them,  do 
hereby  assign  all  and  aingolar  the  eereral  ohatteU  and 
things  epedfioally  deuribed  in  the  aohednle  hereto 
annexed  by  way  of  aeoority  for  the  payment  of  the 
earn  of  801.  and  intereat  thereon  at  the  rate  of  15  per 
oent,  per  annom,  ud  the  aaid  Joseph  WQliam  White 
and  EmUy  White  do,  and  eaoh  of  them  doth,  farther 
agree  sad  daolaie  that  th^  will  dnlj  pay  to  the  said 
Samael  Thomas  Biggs  the  priaoipal  anm  aforesaid 
together  with  the  intmest  tharetm  dne  by  four  eqnal 
monthly  payments  (rf  201.  eaoh  on  the  7th  day  of  Jnne, 
the  7tii  day  of  Jnly,  the  7th  day  of  An^rnst,  and  the  7th 
day  of  September  next,  and  the  aaid  Joseph  William 
White  and  Entily  White  do,  and  eaoh  of  them  doth,  also 
agree  with  the  aaid  Samuel  Thomas  Biggs  tiiat  they  and 
eadi  of  them  will  daring  the  oontinnaaoe  of  this 
Bsenzity  iosors  and  kssp  the  said  ohattela  insored 
against  loss  or  dsmsge  by  Are  in  the  enm  of  2001.  at  the 
least  fai  the  }cdnt  names  of  the  aaid  Joseph  WiUiun 
White,  Emily  White,  and  Samuel  Thmnaa  Bi|^,  and 
will  prodooe  on  demand  the  policy  of  saoh  inaoraaoe 
and  Uie  receipt  fen:  the  onirent  year's  pxeminn  payable 
in  reapeot  thereof,  and  will  pnnotaaUy  pay  all  rent, 
rates,  taxes,  aaaeasmeirta,  and  outBoings  pagrshls  In 
reapeot  of  the  premieee  <hi  whioh  the  aaUl  ohattela  and 
tbiags  or  any  <tf  them  may  at  any  time  he  and  prodnoe 
to  the  aaid  Samnel  Thomaa  Bi^a,  hie  exeoatora,  admin, 
iatratora,  or  aasEgns,  upon  demand  in  writing,  the  laat 
receipt  or  reo^pta  for  auoh  rent,  tatea,  taxes,  asaeaa- 
menta,  and  outgoings.  And  it  ia  further  agreed  that  it 
ahall  be  lawful  for  the  said  Samnel  Thomas  Bigga.  hia 
execntors,  administrators,  or  aaaigna,  at  all  ressonabls 
times  daring  the  oantinuaziee  of  this  ssoni^  to  eater 
into  and  upon  the  pmnisas  where  the  said  chattels  and 
things  may  at  any  time  be  to  liew  the  state  of  the  aaid 
chattels  and  thinga  and  to  take  Inrentories  thereof. 
Provided  always  that  the  aaid  chattels  and  things  hereby 
assigned  ahall  not  be  liable  to  aeianre  or  to  be  taken 
poaaeeaicm  of  by  the  aaid  Samael  Thomas  Bigga  for  any 
oaase  other  than  those  apedfled  in  aeoi.  7  of  the  Billa  of 
Bale  Aot  1878  Amendment  Aot  1882.   In  witoess,  fto. 

The  goods,  which  were  duly  deeoribed  in  the 
schedule,  were  the  honsehold  furniture  and  effects 
in  the  house  occupied  by  the  two  grantors  of  the 
bill.  Some  of  them  belonged  to  we  husband  and 
the  reet  to  the  wife.  None  of  them  belonged  to 
the  husband  and  wife  jointly.  There  was  nothing 
in  the  schedule  to  distingnish  whioh  of  the  goods 
therein  described  beloi^ed  to  the  husband  and 
which  belonged  to  the  wife.  There  was  no 
eridenoe  of  any  agreement  betwem  the  two 
grantors  altering  the  property  as  between  them- 

SelTBS. 

The  Oounty  Cooxt  ju^  held  that  the  Ull  was 
T<nd  upon  three  ^nnds :  (1)  Beoauae  it  was  not 
in  aooardanoe  witii  tiie  form  m  the  aohednle  to 
the  Bills  of  Sale  Aot  1882;  (2)  because  the 
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grantors  were  not  the  trae  owners  within  the 
same  Act ;  and  (3)  beoaase  the  oonBideraticm  was 
ziot  truly  stated. 

The  olaimaiit's  appeal  to  the  King's  Bench 
DiTinon  was  dimissaa  by  Lord  AlTerstone,  0.  J. 
and  ^nuedy*  J. 

The  olumant  appealed. 

Jan.  18  and  SO.—MaUinBon,  KO.  and  Firminqer 
for  the  olaimaat.— The  Icnh  is  in  aooordanoe  with 
the  form  in  tiia  ■dhadole  to  the  Act  of  1882.  The 
fact  of  there  bring  two  grantors  does  not  make 
the  Ull  ocmtravene  the  form  in  the  sohednle  to 
tiieAofc.  It  can  never  have  been  intended  that 
partners  should  not  be  aUe  to  grant  a  bill  of  sale 
as  seoniit^  for  the  payment  ci  manej.  It  is  true 
that  the  grantors  here  are  not  joint  owners  of  the 
goods,  bnt  if  the  biU  is  in  accordance  with  the 
statutory  form  it  is  good ;  parol  evidence  ia  not 
admissible  to  show  that  it  is  bad  under  sect.  9  of 
Uie  Act : 

Ib  part4  PopplmoM ;  Re  Stony,  47  L.  T.  B«p.  274 ; 

ai  Ch.  DiT.  73  i 
MtMXlB  T.  Stringtr,  SO  L.  T.  Bep.  774;  13  Q.  B. 

Dir.  383 ; 

It*  Ihm])I«n}  A)  porta  AmMtt,  62  L.  T.  Bep.  264  ; 
BmUhm  t.  MmnoM,  67  L.  T.  Bep.  611 ;  (1892) 
S  Q.  B.  M7. 

Duke,  E.O.  and  J.  B.  AUnn  for  the  execution 
creditor.— The  two  grantors  are  not  joint  owners 
of  the  gooda  aa  panoeni  wonld  be.  The  bill  is 
tiierof(nre  in  snbatanoe  and  in  lealit^  two  Inlls 
fpLwea  in  one  docament.  That  is  not  allowable 
nnder  the  Act  of  1882.  If  this  Uli  ia  good  any 
number  of  people  might  j<an  t<^:ether  and  so 
bom>w  email  sums  m  their  goods  and  chattels, 
making  togeihw  a  snm  of  80^,  so  as  to  be  within 
the  Aot.  The  chjeots  of  the  Act  would  be 
thereby  defeated.  They  referred  to  the  following 
cases: 

im  patU  Stanford  t  Be  Binrber,  54  L.  T.  Bsp.  894 ; 

17  Q.  B.  Dir.  259  ; 
Thomat  T.  KMy,  60  L.  T.  Bep.  114;  13  App.  Cae. 

506. 

They  also  oontonded  that  the  bill  was  void,  except 
as  aoainst  the  grantors,  under  aeot.  5  of  the  Act 
of  1^2,  beoanse  ibe  grantors  were  not  the  "  tme 
owners"  within  the  meaning  of  the  section  of 
the  goods  described  in  the  schedule,  because 
there  was  nothing  to  distinguish  between  which 
of  the  goods  belonged  to  the  husband  and  which 
to  the  wife. 

MiUtinxm,  K.O.  repUed.  ^  ^ 

Jan.  31.— -OoixiRS,  M.B.  read  the  following 
judgment:— The  qoeatiosi  on  this  appeal  is  as  to 
the  validity  of  a  bill  of  aale.  The  DivisioDal 
Court,  affinoing  the  dedsion  of  tiie  Oonnty  Oonrt 
judge,  have  hud  that  it  waa  bad  the  Bills 

of  we  Act  of  1882.  The  question  arose  upon  an 
inten^eader  issued  between  the  grantee  under 
the  bill  of  sale  and  an  execution  creditor  of 
one  of  the  grantors.  The  bill  of  sale  purports  to 
be  made  between  Joseph  William  White  and 
Emily  White,  his  wife,  of  the  one  part,  and  Samuel 
Thomas  Biggs,  of  the  other  part,  whereby  it  is 
witnessed  that  in  consideration  of  the  sum  of  801. 
then  paid  to  Joseph  William  White  and  Emily 
White  the  said  Samuel  Thomas  Bign,  the  receipt 
of  which  Joseph  William  White  ana  Emily  White 
do,  and  each  of  them  doth,  herebjr  acknowledge, 
they,  the  said  Joseph  William  White  and  Emuy 
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White,  do,  and  eadi  of  them  doth,  hereby  asra^  to 
Samuel  Thomas  Biggs,  his  executors,  administra- 
tors, and  aarigns,  all  and  singular  the  aevenl  chat 
tels  and  thin^spedfioally  dsMrlhedin  theadtednlB 
hereto  annsnd  oy  way  of  leounty  for  payment  of 
SOL  and  intenat  thereon  at  the  rate  of  16  per  oeii^ 
per  annum ;  and  the  said  Joseph  William  White 
and  Endlj  White  do,  and  esich  of  them  doth, 
further  i^^ree  and  declare  thiU^  they  will  duly  pay 
to  the  said  Samuel  Thomas  Biggs  the  prinomu 
sum  aforesaid,  together  with  the  interest  then  due, 
by  four  equal  monthly  payments  of  20Z.  each  on 
days  theran  named,  and  do,  and  each  of  them 
doth,  agree  with  Samuel  Thomas  Bigge  to  insure 
and  produce  the  policy  and  receipts.  Then  follow 
oovenants  as  to  which  no  question  arises.  Then 
follows  the  schedule,  in  which  a  number  of  artzolee 
of  furniture  are  specifically  described.  Tha  facte, 
as  found  by  the  County  Court  ^ndga,  are  tluA 
none  of  the  diattels  named  were  jointly  owned  by 
the  two  grantors,  but  snne  of  thmn  bekn^ed  to 
the  huBMnd  and  some  to  the  irite.  There  waa  no 
evidence  of  any  agreement  b^ween  the  grantors 
altering  the  property  as  between  themselToa. 
Indeed,  the  bill  was  originally  prepared  by  the 
grantee  on  the  footing  that  the  loan  was  made  to 
the  husband  and  that  the  goods  belonged  to  him 
'  solely,  and  it  was  not  un^  ne  went  to  prepare  the 
schedule  that  he  asoertuned  that  some  only  be- 
longed to  the  husband  and  the  rest  to  the  wife. 
He  then  altered  the  bill  to  its  present  form.  The 
schedule,  though  it  named  the  goods,  did  not  dis- 
tinguish which  of  them  belonged  to  the  husbamd 
and  which  of  them  to  the  wife ;  the  result  is  that 
this  bill  d  sale  operates,  if  at  all,  as  two  separate 
grants  of  separate  portions  of  furniture,  whidh 
are  not  distangnished  as  belonging  to  either  of  the 
grantors.  T&  ooort  below  luve  held  that  such 
an  arrangement  oaimot  be  brought  into  the  form 
presoribed  by  the  Aot  of  1882,  and  is,  therefore, 
void  nnder  sect.  9.  Th^  also  held  that  it  waa 
bad  under  sect.  5  reason  of  the  fsot  that  the 
husband  was  not  the  true  owner  of  the  wife's  fur- 
niture, nor  the  wife  of  the  husband's  at  the  time 
of  the  grant,  and  t^at,  as  to  tlieae  chattels  req>eo- 
tively,  uie  bill  of  sale  was  void  agunst  «ther  of 
them  I  am  of  opinion  that  the  decision  of  the 
Divisional  Court  was  right.  The  transaotioD 
which  it  was  sought  to  carry  out  by  this  bill  of 
sale  cannot  stand  apart  from  the  document  which 
purports  to  describe  it — viz.,  the  bill  of  sale. 
Indeed,  it  was  not  contended  that  it  could  be 
supported  aliunde:  (see  per  Bo  wen,  Ij.J.  in  Sx 
parU  Hubbard;  Se  Hardwiek  (17  Q.  B.  Div.,  at 
p.  698).  It  seems  to  me,  therefore,  that  the  qoee- 
tion  is,  Oansndi  a  tranBactMm.if  Btatedaoooi^ing 
to  the  traib,  be  bronghb  within  tlw  statntory 
form,  that  is,  osn  it  be  framed  in  aooordanoa 
with  the  form  in  the  schednle  aooordine  to  the 
interpretation  put  on  those  words  by  the  decisiona 
in  this  court  and  in  the  House  of  Lords  f  See 
Ex  parte  Stanford;  Be  Barber  {ubi  «up.)  and 
Thomas  v.  Keliy  (uii  «up).  In  Ex  parte  Parsons ; 
Be  Toumtend  (53  L.  T.  Bep.  897,  at  p.  889;  16 
Q.  B.  Div.  at  p.  545),  Lord  Esher  says :  "  If  they 
(the  L^islature)  have  forbidden  every  such 
document  except  one  which  is  made  in  a  particu- 
lar form,  we  are  bound  to  give  to  thwr  legisla- 
tion the  ordinary  meaning  of  langaage.  It  seema 
to  me  that  the  words  of  sect  9  strike  at  all  docu- 
ments which  give  a  security  upon  goods  for  the 
payment  of  money,  and  I  take  it  the  Lefpalatnio 
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intended  to  say — ^if  jon  oannot  make  yoar  agree- 
ment bv  &  docnment  in  the  form  specified  in  the 
4cbednle,  yon  shall  not  be  able  to  make  it  by  any 
•document  at  all."  And  it  was  there  held  that, 
the  transaction  being  one  which,  from  its  nature 
it  was  impoBsiUe  to  canr  oat  in  the  statutory 
"toxtn,  the  doonment  daBOrimng  it  was  T<»d  as  sao- 
«fauitially  deviating  £rom  the  preseribed  form.  In 
Thomas  t.  Kelly  (ubi  tup.)  the  present  Lord 
Cbaaoellor  says :  **!  thinf  tiiat  aect^  0  mnst  he 
«cHi8tnied  to  enact  not  onl^  what  a  bill  of  sale 
funat  oaatain,  but  aleo  what  it  mnst  not  contain  : 
«o  that  tlM  statute  must  be  understood  to  have 
prc^Uted  l^s  of  sale  of  personal  chattels  as 
eecnritrf  for  money  to  which  the  form  given  by 
the  statute  is  not  appropriate."  And  further  on 
he  says  :  "  The  form  is  here,  in  my  judgment, 
intended  to  be  ezhauBtive  of  what  may  or  may 
xitA  be  included  in  such  a  deed."  The  judgment 
<]i  Lord  Fitzgerald  seems  to  me  to  be  on  the 
eame  lines,  and  though  Lord  Haonaghten  says  of 
sect.  9,  *'  This  section  seems  to  me  to  deal  with 
form  and  form  only,"  I  do  not  think  he  meant 
to  lay  down  anythii^r  inoomnatent  with  the 
passages  I  hare  <nted  from  the  jndgmoit  of  the 
Lord  Ghaneellor.  Indeed,  it  wemi  to  me  to 
follow  from  the  fact  that  the  Legidatnre  has 
{iTPStn^bed  a  nartioalar  form  in  which  alone  a 
valid  bill  ct  sale  can  be  shaped  that  it  therein 
-excluded  from  documentary  ralidity  all  trans* 
actions  which,  if  described  aocording  to  the  true 
facts,  could  not  be  brought  substantially  within 
the  form.  I  say  documentary  Talidity,  for,  as 
pointed  oat  particularly  by  Bowen  and  Fry,  L  J'J. 
in  many  cases  a  transaction  may  stand  apurt  from 
the  document  whioh  embodies  it.  But  where  it 
has  to  seek  support  from  the  document  it  must 
etand  or  fall  with  it  1  cannot,  therefore,  accept 
the  argument  that,  if  a  document  be  so  framed 
as  to  make  it  possible  to  construe  it  in  such  a  way 
as  not  to  be  incompatible  with  the  form,  it  cannot 
he  impeached,  although  if  ccmBtrued  as  describing 
the  rnl  transaction  it  would  be  outside  the  form. 
In  this  case  the  doonment  can  be  onxstrued  in 
aooordanoe  with  the  faots  only  by  nading  the 
jmnt  words  ai  grant  as  snperfloons,  and  confining 
the  effect  of  the  ^rant  to  two  separate  grants  by 
the  husband  of  his  chattels  and  by  the  wife  of 
hers.  I  do  not  think  that  it  would  be  possible  to 
clum  protection  f<a  s  transaction  incapable  of 
being  described  according  to  the  facte  in  the 
statutory  form  by  misdescribing  it  in  the  form  so 
as  to  bring  it  apparently  within  the  schedule,  and 
I  think  ue  authorities  I  have  cited  are  con- 
clusive to  this  effect.  See  also  per  Fry,  L.J.  in 
Beckett  V.  Tower  Aetets  Company  (64  L.  T.  Bep. 
487 ;  (1891)  1  (i-  B.  638).  The  learned  Lord 
Justice  there  sa;^B :  "  Upon  principle— that  is  to 
say,  on  the  plain  construction  of  the  statute — 
it  seems  to  me  olear  tiiat,  in  ocmridering  whether 
the  Bills  of  Sale  Act  applies,  the  oourt  not  tmly 
mfl.7  but  mart  inquire  into  the  real  nature  of  the 
frnnsmrlaiTn  .  .  .  Again,  the  real  troth  of  ttie 
faansaetion  must  he  applied  to  the  omstruction 
of  documents  for  the  purposes  of  the  Act,  and  if  a 
doonment  coostmed  according  to  the  true  nature 
ci  vhe  ttansaotion  be  within  une  Act,  then  it  will 
not  be  protected  hy  its  form."  Does,  then,  the 
sebedtile  contemplate  and  cover  two  separate 
grante  by  two  grantors  of  separate  sets  of  chattels 
not  so  described  as  to  be  capable  of  being  referred 
epedficaUy  to  eitiier  ffxnt?  If  it  covers  two 
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grants,  why  not  three  or  moreP  And  where  ia 
uie  line  to  be  drawn,  and  what  ia  the  object  of 
the  provision  for  specific  description  of  the 
chattels,  if  in  such  a  case  the  bill  and  the  schedule 
tt^^ether  do  not  show  to  whioh  section  of  the 
thmgs  granted  each  grant  is  applicable  F  It 
seems  to  me  that  to  hold  that  two  or  more  sepa- 
rate grants  oonld  be  brongU  within  tba  tntos  of 
the  schedule  would  invtdve  snoh  an  extmuon  of 
the  symbol  A3.,  whioh  is  used  to  describe  the 
grantor  in  the  schedule,  as  to  involve  a  departore 
from  the  statatoiy  form  in  something  whioh,  in 
the  language  of  Lord  Macnaghten  in  Thonuu  v. 
KeUy  (ubi  tup.),  "is  a  oharaoteriatic  of  that 
form,"  and  to  introduce  inadmissible  complica- 
tions. I  think  the  reasoning  of  Bowen,  L.J.  in 
MelnUU  v.  Stringer  {uH  tup.)  covers  this  case: 
"  If  one  examines  the  form,  a  substantial  part  of 
it  is,  as  it  seems  to  me,  that  property  must  be 
assigned  to  the  person  who  finds  the  money,  and 
tibat  to  such  person  repayment  is  to  be  made  of 
the  money  borrowed;  and  therefore  I  do  not 
think  that  a  bill  of  sale  is  within  the  Act  if  the 
money  is  l«it  by  one  person  and  made  repayable 
to  another  peraon,  or  if  the  property  is  assigned 
by  it  to  one  person  and  the  ropaymoit  is  to  be  to 
another,  nor  if  the  asugnmenv  of  the  proper^  is 
to  one  person  to  secure  repayment  to  another. 
Ur.  French  has  contended  that  that  constractiim 
would  exclude  from  the  Act  the  case  of  a  trustee 
to  whom  property  has  been  assigned  for  seourii^ 
the  repayment  of  money  to  ^ose  beneficially 
interested  thermn.  Hy  answer  is  that  that  ia  an 
illustration  of  what  is  struck  at  by  this  sect.  9, 
whioh  section  is  agEunst  any  substantial  variation 
of  the  form.  If  uat  is  what  that  section  means, 
can  it  be  ssid  that  an  assignment  to  parties  who 
are  not  joint  crediton  when  the  repayment  is  not 
to  be  of  the  sum  secured  to  those  creditors  jointly, 
but  only  of  ^rtions  of  such  sum  to  each  of  them 
separately,  is  in  aooordanoe  with  the  form  in  the 
schedule?  So  far  from  it  being  such,  I  think  it 
is  incQnustent  with  that  form,  and  is  thmefore 
invalid."  If  Uie  form  were  capable  of  being 
extended  so  as  to  cover  aevenl  serarate  grants  by 
separate  grantors  and  oovsnante  uundent  thereto, 
I  do  not  see  why  it  could  not  be  extended  to 
cover  all  the  transactions  negatived  aa  admis- 
sible by  Bowen,  L.J.  in  the  passage  above 
cited.  I  think  it  is  olear  on  the  face  of  the 
schedule  that  only  one  grant  is  contemplated, 
though  it  may  be,  but  it  is  not  neoessanr 
to  decide  it,  that  that  grant  might  be  made 
by  two  or  more  joint  owners,  and  I  think  the 
same  complication  in  the  case  of  several  separate 
grantees  which  was  held  to  avoid  the  bill  of  sale 
in  MelviUe  v.  Stringer  {vhi  tup.)  would  arise  in 
the  case  of  several  separate  grantors,  and  for  the 
reasons  pointed  out  by  all  the  judges  in  that  case 
be  on  that  ground  outside  the  schedule.  There 
would  in  pc&at  of  faot  be  two  separate  bills  of  sale 
in  one  dooumoit,  and  ttie  subject-matters  of  the 
bills  would  be  undefined  by  the  instrument 
itself  BO  as  to  be  incapable  of  b^g  speoifioally 
referred  to  either  d  them.  Thia  would  surely 
be  to  sin  attunat  that  simplicity  and  oertaint^ 
whioh  is  said  to  have  been  the  main  object  of  the 
Legislature:  (see  per.  Lord  Eaher,  H.B.  in 
Melville  v.  Stringer  (u&t  sup.)  and  per  Lord  Fita- 
gerald  in  Thomas  v.  Kelly  {ubi  tup.).  I  find 
nothing  in  HeseJtine  v.  Simmons  {ubi  tup.)  incon- 
uetent  wit^  the  views  above  stated.  There  the 
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objeotiou  was  treated  as  goinf^  to  the  truth  of  the 
consideration  only,  which  is  the  subject  of  a 
special  section.  The  lar^r  qaestion  of  whether 
ifc  woald  hare  been  possible  to  state  the  true  con- 
■ideratton  iritliont  departing  inm  the  statutory 
ftonn  was  not  raised  or  disooBsed.  It  was  decided 
after  MtlvUU  v.  Blringmr  (vbi  tup.)  and  Ex  parU 
Panons  {vH  sup.),  to  both  of  which  oases  Ix>rd 
Esher,  who  was  a  member  of  the  court  that 
decideMl  it,  had  been  a  party.  It  cannot,  there- 
fore, I  think,  have  been  meant  to  decide  anything 
inoondatent  with  the  principles  laid  down  in 
those  CRsee.  As  in  my  opinion  the  bill  of  sale  is 
bad  on  the  grounds  aboTe  stated,  it  is  not  neces- 
saijr  to  oonader  the  point  taken  under  sect.  5. 

BoMBR  and  Kathbw,  L.JJ.  concnned. 

Appeal  diamiBud. 

Solicitors  fortheexteation  croditor,  WiUett  and 
San^ord,  , 

8(moitorBfor  the  claimant,  ^tfri^f-JSoc^,  Bawyer, 
and  Co. 


Monday,  Feb.  17. 

(Before  Gollihs,  IIB.,  Boher  and 
Uathbw,  L  JJ.) 
Lancashibx  Brick  abd  Tbbba  Cotta  Ook- 

PANT  LiSEITBD  V.  LaHCASHZBB   AND  TOBK- 

8HIBB  Bailwat  Oompabt.  (a) 

APPBAL  PBOK  THB  BAILWAT  ABD  CABAL 
COHHISSIOB  OOTTBT. 

SaUway — Private  tidinge  —  Braneh  railway  — 
Oumera  right  of  eommunieation  unth  Une  of 
raihoay  company — Bailway  Clauses  Consolida- 
tion Act  1845  (8  &  9  Vict.  c.  20),  a.  76. 

Beet.  76  qf  the  Railway  Clausee  Consolidation  Act 
1845  enables  the  owners  of  land  ad^ning  a 
railway  to  lay  down  collateral  branches  of 
raHway  to  communicate  vnth  the  railway  for  the 
purpose  of  bringing  carriages  to  or  from  or  upon 
tJie  railway  ;  and  retires  the  railway  company, 
subject  to  certain  eondiiions,  to  make  eommuni- 
cation  between  their  line  and  the  braneh  rail- 
way. 

Held,  that  the  object  of  this  section  was  to  enable 
the  owner  of  a  branch  railway  to  make  use  of  a 
railway  company's  line  as  a  hightoay  on  which 
he  might  work  his  own  rolling  stock ;  and  thai 
the  section  could  not  be  made  use  of  to  compel 
a  raiOway^  company  to  make  eommunicatton 
with  a  privet  siding  in  order  that  the  ooMm«nt- 
eafibn,  when  made,  might  serve  as  an  oeeaeion  to 
the  owner  the  siding  for  demanding  faeiUiies 
under  other  Acts  of  Parliament. 

Decision  of  the  Railway  and  Canal  CemmUeion 
Court,  ante,  p.  26,  reversed. 

This  whs  an  appeal  bj  Uie  defendant  rulway 
company  from  a  decision  of  the  Railway  Ouial 
Commission  Court,  which  is  reported  ante,  p.  26 ; 
(1902)  1  E.  B.  381. 

The  only  question  argued  on  this  appeal  was 
whether  the  applicants  had  an  absolute  right 
nuder  sect.  76  of  the  Bailway  Clauses  Consolida. 
tion  Act  1845  to  have  a  coramnnication  made 
between  their  private  siding  and  the  defendant 
company's  railway  line. 

The  section  of  the  Act  and  the  facts  of  the  case 
are  set  out  in  the  report  of  the  case  in  the  court 
below. 

(•)  Baportad     E.  Hahlit  Sana,  Bmi.,  BtrMse^^mw. 


C.  A.  Russell,  K.C.  {E,  JTom  with  him)  for  th»- 
railway  company. 

Foote,  E.G.  and  B.  Whitehead  for  the  appU- 

cants. 

The  following  cases  were  cited : 
Bell  T.  Midland  BailuMiy  Company,  4  L.  T.  'Rep. 

293 ;  10  C.  B.  N.  8.  287  : 
Hughss  T,  Chester  and  Holyhead  Railway  Con%~ 

pany,  7  L.  T.  Eep.  197  ;  3  D.  F.  *  J.  352  ; 
Powell  Dviffryn  Bteam,  Coal  Company  v.  Tuff  Vale 

Baawa/y  Company,  SO  L.  T.  Bep.  208 ;  L.  Bsp. 

9C!h.  831; 

Hall  T.  Condon,  Brighton,  and  South  Coast  Bailway 
Company,  53  L.  T.  Bep  345 ;  15  Q.  B.  Div.  505 ; . 

Cowan  T.  Iforth  British  RaiJway  Company,  3  CL 
Sen.  Cm.  5th  Mriea  (3  F.),  677. 
Collins,  1I.B.— The  applicants  in  this  case 
entered  into  a  contract  with  the  railway  com- 
pany on   the  27th   Se^t  189^  whereby  they 
acquired  the  right  of  having  their  goods  receirea 
on  and  sent  by  a  siding  in  connection  with  the ' 
rsilway  company's  line.   The  contract  contained 
a  clause  proridm^  for  the  determination  of  the 
agreement  upon  six  months'  notice  in  writing,  to 
be  given  by  either  party,  after  the  expiration  of 
five  years  from  the  date  of  the  agreement.  The 
piece  of  land  owned  by  the  applicants  on  whioh- 
their  tidmg  was  made  was  about  thir^<tiKht 
acres  in  extent,  and'  after  the  applicants  mad' 
established  themselves  there,  they  let  part  of' 
these  thirty,  ei^ht  acres  to  some  persons  who  set'- 
up  some  chemical  works.   The  railway  company 
were  willing  to  give  facilities  for  the  traffic  or  tita- 
applicants  and  for  that  of  tiie  chemical  works ;  bnt, 
not  being  minded  to  give  facilities  for  any  further 
works  that  might  be  ouilton  the  applicants*  land, 
they  gave  notice  to  terminate  the  agreement. 
Thereupon  the  question  has  arisen  whether,  under 
sect.  76  of '  the  Bailways  Clauses  Consolidation 
Act  1845,  the  railway  company  can  be  forced 
to  allow  an  opening  to  be  made  for  the  appli- 
cants-  to    their  siding.     The   application    to  - 
the  Bailway  Commissioners  was  liased  upon- 
wider    grounds,   but  in  this  oonrt  the  only 
point  raised  is  whether  nnder  sect.  76  tbs  • 
applicants  have  the  absolute  right  to  donond  an 
opening  from  tiieir  sidii^  on  to  the  railway  com- 

{)any's  Une.  Now.  I  will  not  read  that  seotionat 
ength.  The  substance  at  it  is  fairly  well 
expressed  by  the  side  note  :  "  Power  to  pajtiea  to 
make  private  branch  railways  commonicatinff  witik 
the  rulway."  Now  it  has  be«i  admitted  as  a. 
fact  that  it  would  be  impossible  to  cariy  out  the  - 
provisions  of  sect.  76  in  their  entirety,  and  to 
allow  the  applicants  to  have  access  to  the  railway- 
for  the  purpose  of  working  their  own  carriages  - 
and  wagons  on  the  line,  with  safety  to  the  publio 
and  without  injuring  the  railway  and  causing 
inconvenience  to  the  traffic  thereon.  That  was 
cleariy  expressed  by  Wright,  J.,  who  said  that  it 
would  be  quite  out  of  the  question  in  these  davs 
that  any  such  thing  oonld  be  allowed  to  oe 
carried  out  npon  a  publio  railway  wwking  nnder 
modem  oonutionB.  I  take  tiiat  as  established, 
and  in  view  oi  tiiat  £sot  the  qnestaon  arises 
whether  the  applioants  have  the  right  to  demand 
that  the  railway  company  shall  submit  to  their 
making  an  tmening  on  to  their  line.  I  am  of 
opinion  that  they  l^ve  not  I  think  we  should 
be  stnuning  the  Act  of  Parliament  both  beyond 
its  words  and  beyond  its  spirit,  if  we  were  to 
give  the  spplioants  in  this  case  the  right  of 
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'forciiig  an  openuiK  on  to  the  line,  not  for  the 
jtatpoae  named  in  the  Act  or  an^thintt  like  it,  but 
-dmplj  for  the  pnrpoee  of  givinf^  raem  n  locus 
ttandi  so  that,  having  effeotm  an  openiag  on  to 
the  line,  they  may  be  able  hereafter  to  oome  and 
■ask  for  reasonable  facilities  at  that  point  for  the 
receipt  and  deliveiy  of  their  traffic.  In  1845, 
when  sect.  76,  following  npon  preTiouB  sections 
passed  from  the  same  standpoint,  was  enacted,  a 
railway  was  looked  upon  merely  as  a  form  of 
highway  on  which  all  people  who  had  the  means 
of  trarelling  along  any  particular  line  of  rail- 
<way  had  the  rwht  to  do  so.  And  this  partaonlar 
iBoticak  gave  nMnliiiea  to  peraone  owning  land 
adjdning  a  line  of  railway  to  get  aooeaa  to  that 
.Hne  for  the  pnrpoee  ot  tnuiut  upon  it.  The 
section  speaks  of  ocAlatoral  l»andiea  of  railway  to 
-eommmiioate  with  the  railway  for  the  purpose 

.  -of  briniring  carriages  to  or  from  or  npon  tbe  rail- 
way. What  is  auced  for  now  by  the  applicants 
is  not  a  means  of  transit  in  tibe  sense  of  the 
tnation,  bnt  a  place  whioh  niight  be  regarded  as 
-a  8tati<m,  for  tite  purpose  of  insisting  that  it  was 
snoh  a  place  on  the  railway  that  members  of 
the  pnbtio  have  a  right  to  oome  and  demand 
reasonable  facilities  for  reoeiving  and  delivering 

'  -and  forwarding  traffio  at  that  place.  I  think  that 
we  have  only  to  look  at  the  legislation  of  which 

-sect.  76  is  a  part,  and  to  look  at  tbe  section  itself,  to 
see  that  that  is  in  no  sense  the  object  of  the 
■section.  Tbe  object  was  simply  to  empower 
peraona  who  wanted  to  ran  branch  lines  into  the 
railw^  to  have  aooess  to  railway  for  the  par- 
■pose  at  otniT^ing  th^  own  tnmo  over  tbe 
mnch  line  on  to  the  rulway  and  vtee  vend. 
That  seeme  to  me  to  dispose  of  this  case. 
Whether  or  not  tbe  appHcants  have  any  other 

.  rsmedy,  either  under  the  general  powers  for 

eig  facilitiee  under  the  Bailway  and  Oanal 
0  Act  185^  or  under  the  nndne  preference 
-dan 868,  it  is  not  necessary  for  me  to  consider. 
The  question  has  been  discussed  as  to  both  points 
in  a  case  in  Scotland — Cowan  t.  North  British 
SaUtpay  Company  {ubi  tup.) — and  there  the 
.judges,  as  I  understand,  held  that  the  court  had 
jio  jurisdiction  to  give  to  a  trader  the  right  to 
demand  aocesa  to  a  line  at  a  particular  ^inb 
where  it  should  not  exist,  and  ther  also  decided, 
as  I  read  it,  that  where  aooess  had  prerionsly 
-existed  nnder  an  agreementk  and  tiiat  agreement 
had  been  determined,  they  had  no  jnnsdictian 
to  do  any  more  titan  if  Aern  had  never  been  ai^ 
agreement  at  all.  On  that  matter  I  desire  to 
keep  an  open  mind,  and  therefore  express  no 
opinion  at  alL  I  derade  the  present  case  upon 
ibe  short  ground  that  I  have  already  men- 
tioned, that  sect.  76  cannot  be  made  use  of 
'  -rimTdT  to  oreato  an  ooosfiion  for  demanding 
fiumibes  under  other  Acts.  The  present  case 
is  not  one  to  which  that  section  is  applicable, 
-and  I  tiierefore  think  that  the  appeal  must  be 
allowed. 

BoMSB,  L.J. — I  am  of  the  same  opinion.  I 
'  -doubt  very  mnob  whether  it  can  be  said  here  that 
the  applicants  have  laid  down  a  "  col  lateral  branch 
-of  railway  "  for  the  purpose  of  bringing  carriages 
to  or  from  or  upon  the  railway  within  the  mean- 
ing of  those  words  as  used  in  seen.  76.  But,pa8sinff 
Hat  by,  it  appears  to  me  that  the  argument  whi<£ 
"waa  used  on  behalf  of  the  appliouits  as  to  the 
fimitatsMi  of  the  r^fht  of  oommwnieation  eon- 
^sined  in  that  section  ia  mot  well  founded.  Tbe 


limitation  is  this :  there  is  no  right  to  make  the 
communication  at  any  place  on  the  railway  apart 
from  the  question  as  to  the  place  hmng  on  an 
inclined  plane  or  a  bridge  or  a  tunnel,  or  used 
for  any  specific  purpose  with  which  such  commu- 
nication may  iutenere.  I  am  speaking  of  the 
words  used  in  the  earlier  part  ox  sect  76.  The 
Umitotion  is  this  :  the  opening  can  only  be  made 
in  places  where  the  oommunioation  can  be  made 
with  safety  to  the  public,  without  injury  to  the 
railway,  and  without  inconvenience  to  the  traffic 
thereon.  It  is  said  that  that  ia  limited  to  a 
liability  to  the  oonsideration  of  the  difficulty  of 
physical  communication  only;  that  is  to  say,  you 
have  only  to  see  whether  tiie  openings  bi  the  rails, 
and  the  oommnnioatirau  with  the  rails  of  the 
additi(»ial  line  that  the  railway  company  has  to 
make,  can  be  effected  physiculy  with  safety  to 
the  railway  company's  own  traffic  or  the  tn^c  to 
come  on  to  their  line  from  the  branch  railway. 
In  my  opinion  that  cannot  be  so.  I  have  already 
pointed  out  tiiat  the  collateral  branch— 4he  com- 
munication— is  to  be  nsed  for  the  purpose  of 
brii^ng  carriages  to  or  from  or  upon  the  railway; 
and  where,  in  the  phrase  with  which  I  am  now 
dealing,  you  find  a  provision  as  to  any  places 
where  the  communication  can  be  made  with 
safety  to  the  public  and  so  forth,  it  means  the 
communication  preriouely  referred  to,  that  is,  a 
oommnnication  oy  meant  of  carrii^fes  to  be 
brought  on  to  the  _  rMlway.  In  considering 
whether  the  communication  can  be  made  "with 
safety  to  tbe  pubHo  and  witiiont  injury  to  the 
railway  and  without  inoonvenienoe  to  the  traJBo 
thneon,"  it  appears  to  me  tliat  you  are  to  bear  in 
mind  the  possibility  of  injury  and  inconvenience 
arising  from  the  passing  of  carriages  from  the 
branoh  railway  on  to  the  main  railway.  To  hold 
otherwise  would  be  putting  a  very  narrow  and 
untrue  construction  upon  the  section.  Is  this 
place,  then,  one  where  Uie  court  ought  to  allow  a 
oommnnication  whioh  would  give  t£e  appUoants 
the  right  to  brin^  their  traffio  on  to  tiie  main 
lineP  That  question  appeuv  to  me  to  be  one 
which  can  be  answered  in  only  one  way.  The 
oommonication  cannot  be  made  without  the 
injury  and  inconvenience  that  is  referred  to  in  the 
section.  That  being  so,  there  is  an  end  of  tbe 
matter.  That  conclusion  of  fact  ought  to  have 
been  followed  in  the  court  below  by  the  conclusion 
thi^  tiie  section  could  not  be  ^plied  here.  I 
thereforet  that  the   ajqieal  diould  be 


am  of  tiie  sune  opinion. 
The  argument  put  forward  on  behalf  of  the 
applicants  would  lead,  if  pushed  to  its  Intimate 
results,  to  very  formidable  ooosequmoea.  As  I 
understand  the  argument,  it  comes  to  this :  that 
anybody  who  chooses  to  make  a  siding  by  a  rail- 
way may  call  upon  the  railway  company  to  make 
a  communication  with  it,  and  to  afford  facilities 
for  the  purpose.  Is  that  the  law  P  Let  us  deal 
with  the  facts  of  the  case.  Tbe  arrangements 
between  the  applicants  and  the  defendutts  had 
their  origin  in  an  agreement  which  might  be 
determined  by  a  notice  given  either  party. 
Without  that  written  and  specific  agreement 
the  appUoants  had  no  r^ht  whatever  to  approach 
the  railway  at  that  point.  It  seams  imposnble 
to  me  that  this  agreement,  whidi  was  terminable 
by  notice  and  was  so  drtermined,  can  be  con- 
verted into  something  that  creates  a-permanent 
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obligation  on  the  railwaj  company.  Belianca 
was  placed  on  sect.  76.  The  lajiguage  of  that 
■ection  seems  to  me  to  be  aa  plain  as  it  oonld  be. 
What  was  contemplated  hj  the  section  was  the 
use  of  the  railway  by  the  trader  for  his  own 
rolling  stock.  That  vbb  a  view  upon  which  a 
good  deal  of  the  earlier  legislation  with  reference 
to  nulwoy  oompanies  proceeded.  Tbat  what  was 
oontemputted  was  the  nae  of  the  rsilway  by  the 
trader  is  made  quite  olear  faj  lihe  final  clause  ci 
the  eeoMoo.  That  olanae  providee  that  persons 
making  or  nsing  the  btuioh  tailwa^  snail  be 
ml^eot  to  all  bye>lawB  uid  regulations  of  the 
railway  oompany  bom  lime  to  time  made  with 
respect  to  the  passing  npon  or  crossing  the  rail- 
way and  otherwise.  That  has  no  application  to 
the  case  now  before  na.  I  a^ree  (luU  the  appoal 
must  be  allowed.  Appecd  tOlawed, 

Solicitors  for  the  applicants,  Neish,  Howell, 
and  Maefarlane,  for  B.  T.  Weetvoell,  Acorington. 

Solicitors  for  the  railway  oompany,  Woodeock, 
ByUtnd,  and  Parker^  for  0.  Ifooraouw,  Uan< 
obester. 


HIGH  COURT  OF  JUSTICE. 

OHAITOBBT  DITIBION. 
Friday,  Jan.  17. 
(Before  Kbkkwich,  J.) 
Re  OsBOBNB  AVD  Bsioht'b  Lihitbd.  (a) 

Vendor  and  pnrehaur—Betilement  —  Power  of 
tale  given  by  aetllement  to  trustees — Power  of 
$aie  under  Settled  Land  Acta  to  tenant  for  life 
—  Conflict  between  powers  —  Persons  having 
powers  of  tenant  for  Ufe — Settlement  of  eeparafe 
undivided  shares—Persons  together  eonstiiuiing 
tenant  for  life— Settled  Land  Act  1882  {4S  £  ^ 
Viet.  c.  38),  s.  2  (6)  (6) ;  s.  56  {2)— Settled  Land 
Act  1884  (47  <£  48  Viet  e.  18),  s.  6  (2). 

A  testator,  who  died  in  1886,  by  his  wiU  gave  all 
his  real  and  residuary  personal  estate  to 
trustees  upon  trust  to  stand  possessed  thereof 
as  to  one^fth  pari  far  each  of  his  four  married 
daughters  and  for  the  ohHttrm  of  a  deceased 
daughter,  the  share  of  each  daughtw  to  be 
regained  upon  tnut  for  her  for  her  life  for  her 
Mporofe  use  wUhout  power  tff  anticipation,  and 
qrbr  A«r  decease  ae  she  skwld  oppomf,  with  a 
glover,  vrababHif,  void  for  remewHese.  By  kis 
wiil  the  testator  empowered  his  trustees  to  sell 
all  or  any  part  qf  hie  real  amd  personal  estaie. 
The  trustees  proposed  io  $eU  leaeeholds  forming 
part  of  his  enaie.  Upon  summons  to  d^ermine 
whether  the  exercise  of  their  power  «f  sale  hy 
trustees  required  the  consent     any  person  : 

Beldf  (1)  that  there  was  a  direct  oovfiiot  between 
the  power  given  by  the  wiU  to  the  trustee*  to  sell 
the  entirety  and  the  powers  cf  the  tenants  for 
life  or  the  persons  haioin^  the  powers  of  a 
tenant  for  Ufe  to  sell  ihevr  shares  uncZer  Uie 
Settled  Land  Acts  within  the  meaning  of 
sect.  56  (2)  of  the  Settled  Land  Act  1882; 
(2)  that  that  section  was  applicahle  not  only  to 
tenants  for  life,  but  also  to  persons  having  tAe 
powers  of  tenants  for  life;  and  (3)  that  the 
tenants  for  Ufe  cf  the  separate  undivided 

M)  lipoftel  bj  a  r.  Ddscuc,  Isq.,  Bui1MB'«U«w. 


shares  did  not  together  constitute  the  tenant 
for  life  for  the  purposes  of  the  Settled  LaneP 
Act  1882  within  the  meaning  of  sect.  6  (2)  of 
the  SeUled  Land  Act  1884,  and  f^t  etmse- 
guently  the  exercise  of  the  power  of  sale  given 
to  the  iruttees  by  the  wiU  required  the  consent 
of  every  person  beneficially  ituerested  under  the 
wiU  who  was  tenant  for  lafe  or  entitled  t» 
eteercise  the  powen  of  tenant  for  life,  within  &i» 
meontn^  of  the  Settled  Land  Acts,  of  any  sharee 
of  the  testator's  estate. 

Edwabd  Gou  Osbobkb,  who  died  on  tbe  27tb 
May  1886.  bv  his  will,  dated  the  22nd  Dec.  1885» 
gave,  devised,  and  bequeathed  all  his  real  estate 
and  all  tiie  reridne  oi  his  personal  estate  to  the 
trustees  of  tiie  will  nptm  trust  to  stand  poeaesaed 
tiiereof  in  the  following  maamw.  munely,  as  to 
one-fifth  |>art  or  share  for  each  oi  the  testator's 
four  married  danghters,  Mrs.  Tero,  Urs.  Williams, 
Mrs.  Tusker,  and  Mrs.  Lee,  and  as  to  the  remain- 
ing one-fifth  part  or  share  for  the  children  of  a 
deceased  daughter  who  hean^  sons  should  attain 
the  age  of  twenty-five,  or  being  danghters  should 
attain  that  age  or  mairy,  in  equal  shares.  And 
the  testator  urected  his  trustees  to  retain  the 
share  of  each  of  his  four  married  danghterv 
upon  trust  to  pay  the  interest  of  each  share  to- 
her  during  her  lue  without  power  of  alienation 
or  anticipation  and  for  her  sole  and  separate  use- 
and  ^fter  her  decease  as  she  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  upon 
trust  for  such  of  her  ohildrm  or  other  issue  aa 
being  scms  should  attain  twen^-five  years,  or 
being  daughters  should  att^  that  age  or  many, 
in  equal  shares;  and  that  it  any  ot  tbe  four 
married  daughters  should  die  without  issue  or 
without  baring  exercised  their  power  ot  appoint- 
ment her  share  should  be  equally  divided 
between  the  other  persons  taking  the  shares  nn^r 
the  will  And  the  testatw  anthraised  his  trosteea 
to  sell  and  dispose  ci  all  or  any  portion  ot  his  real 
and  personal  estate. 

It  appeared  that  at  the  present  time  Mrs.  Venv 
Mrs.  Tusker  (now  Mrs.  Hoss),  and  Mrs.  Lee  and* 
thmr  husbands  were  still  living.  Mrs.  William* 
was  dead,  intestate  and  without  having  exercised 
her  power  of  appointment,  leaving  her  husband 
and  a  son  surviving  her.  Three  of  the  children 
of  the  daughter  who  predeceased  the  testator  had 
attained  vested  interests,  and  two  of  them  wev» 
contingently  entitled. 

On  the  26th  Jane  1901  the  tmsteea,  in  the 
exercise  of  the  power  of  sale  given  them  by  th& 
will,  put  up  for  sale  by  auction  certain  leaaehold 
propcoij  in  Birmingham  which  formed  part  of 
the  residuary  personal  estate  of  the  testator. 

At  the  sale  Bright's  Limited  oontraoted  to 
pnrohase  the  property. 

The  purchaaers  required  the  consent  to  tbe 
sale  of  all  the  persons  who  were  tenants  for  liCa 
or  had  the  powers  ot  tmaat  for  lite  under  the 
Settled  Land  Acts. 

The  vendors,  howerar,  were  only  able  and 
willing  to  procure  tbe  ocnuent  ot  one  ot  than. 
Mrs.  vero. 

The  pnrchasBBS  therenpou  took  out  this 
summons  asking  whether  or  not  the  power  f>f  sate 
given  by  the  wiH  to  the  trustees  was  exenrisabltt 
without  the  ocmsent  (d  tmj  person,  and,  it  saoh 
consmt  was  requisite,  then  d  whom  it  ought  to 
required. 
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The  question  turned  npon  the  oonBideration  of 
the  foUowing  aectiona  of  the  Settled  Land  Aots 
1882  and  1^ 

Settled  Land  Act  1882  (45  &  46  Vict  o.  38) : 

Seat.  2  (5).  The  panon  who  ia  for  the  Urn*  being, 
under  a  lettlemeat,  benefloiaUj  entitled  to  poewrioii  ot 
■ettled  land  for  liie  life  ie  for  the  porpoeee  of  this  Aot 
the  tenant  for  life  of  tlut  land  aad  the  tenant  for  life 
under  that  ■ettlement.  (6)  If,  in  mj  mm  there  are  two 
<a  mote  pereuia  eo  entitled  ae  tenanti  in  OMamoo  ca  ae 
joint  tenaota  or  for  otiier  eonanrrflDt  MlabM  oe  interaett, 
tbey  togethtr  eoaelitiite  tiie  taoant  for  Utie  for  por- 
poeaa  of  thii  Act. 

SeoL  56  (2).  Bat,  in  oa«e  of  oonfliot  between  the  pro- 
▼iflkioe  of  a  Mttlement  and  the  prorieioue  of  the  Aot, 
telatiTe  to  any  matter  ia  reepeot  whereof  the  tenant  for 
life  exeroiaee  or  oonfamoti  or  intende  to  exeroiM  maj 
power  nnder  this  Act,  the  pnmiione  of  this  Aot  ihaU 
pnrail ;  and,  aootndia^,  aotwithetendiny  aoything  in 
the  aettUaent,  the  oouant  ct  the  tenant  tat  life  ihall, 
Iqr  TfatnB  of  tfaie  Aot,  be  neoaawy  to  the  enralM  by 
the  tiuiteee  of  the  eettlement  or  other  penon  of  any 
pcnw  eonfcRed  by  the  eettlement  etnrdbaUe  for  any 
pmpone  peofidad  for  ia  Ihie  Aot. 

The  Settled  Land  Aot  1884  (47  &  48  yio^ 
O.  18): 

Soot.  6  (2).  In  the  OMe  of  every  other  eettlement  not 
withb  the  meaning  of  eact.  63  of  the  Aot  of  1882, 
where  two  or  more  peraona  together  oonatitnte  the 
tenant  for  life  for  the  pnrpoeea  ef  that  Aot,  then,  not- 
witbataoding  anything  oontainad  in  enb-aeot.  (2)  of 
■eot.  56  (rf  that  Aot,  requiring  the  oooaent  ot  all  thoae 
peraona,  tiie  omuent  (rf  only  one  of  thoee  pereoni  ia  by 
foroe  of  that  aeotion  to  be  deemed  neoeaiazy  to  the  sxar- 
eiee  by  the  tmatoaa  of  the  aattleaMnt,  or  by  any  other 
pereon,  of  any  power  oimfeiTed  by  the  eatttonunt  ezanda- 
able  for  any  pncpoae  provided  tot  in  that  Aot. 

/.  T.  Prior  for  the  pnrohaeera. — We  raqnire  the 
oonaeut  of  all  the  tenants  for  lite.  There  is  a 
oonffiet  between  them  and  tto  lanateea  as  r^fards 
^ezeoation  of  th^  power,  ao  the  oonaent  of  the 
tnanta  for  life  ia  neoeBBaiT  under  sect  56  (2)  of 
the  Aet  of  1882  (u&i  lup.) : 

Cooper  T.  Btltay,  80  L.  T.  Rep.  88 1  (1S99)  1  Ch.  839 ; 
LonMdaU  t.  Louf  her,  88  L.  T.  Bep.  312 ;  (1000)  2  Ch. 
087. 

The  oonaent  of  one  is  not  snffioient,  for,  being 
each  tesiant  for  life  of  a  separate  share,  tixej 
cannot  tiwether  ocnutitute  we  toiaat  for  life 
under  aetft.  2  (6)  of  the  Aot  of  1882.  Ura. 
Yaeo  and  the  otW  married  daughters  whose 
•bans  still  rnnaui  bi  settlemeut  toe  persons 
having  the  pomn  ai  a  tenant  lev  life  with  zeepect 
to  theur  aharae  -within  the  Settled  Land  Aota : 

Sa  Poeock  and  Prani«rd'a  Contract^  78  L,  T.  Sep. 

706;  (1896)  1  Cb.  802  ; 
Seot.  2  (5)  ol  the  Aot  of  1882. 

JP.  P.  BewUt  for  th»  Tendors. — This  oaae  is  not 
irithin  the  Settled  Land  Aoto  at  all.  and  no 
consent  is  neoBBsary.  There  is  no  oonflict  between 
the  power  of  the  trustees  to  eell  the  entirety  and 
the  power  of  1^  toiants  lor  life  to  sell  thor  sharos 
witmn  the  meaning  of  sect.  56  (2)  of  the  Aot  of 
1882.  That  aeotifm  onljr  spealcs  of  the  tenant  for 
Hfe,  not  of  persons  having  the  powers  of  tenant 
for  life.  If  am  oonaent  at  all  is  neoessaiy,  that 
of  one  tenant  fttr  life  is  soflfioioit  under  seot.  6  (2) 
€i  tlie  Aot  of  188^  and  that  we  are  prepared  to 
give. 

EnczwiCH,  J.—Bj  ake  teetator^s  will  all  his 
leal  estate  and  his  reaidnary  personal  estate  was 
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vested  in  trustees  upon  trust  to  be  divided  into 
five  equal  shares,  and  each  fifth  share  waa  Battled 
by  the  wilL  I  will  take  the  ease  of  Urs.  Tero, 
who  is  entitled  to  one-fifth  share  for  her  life  and 
who  subject  to  that  life  interest  has  an  absolute 
power  of  appointment  bjr  deed  or  will  subjeot  to 
whioh  her  cmldren  take  in  aooordanoe  wiui  the 
limitations  of  the  settlemoit,  with  which  llmita* 
taons  we  are  not  now  deatii^,  but  whkdi  pro- 
bably ought  to  be  oonsidered  T(dd  as  (dCenoing 
the  rule  against  perpetuities.  It  is  snffioient  to 
notice  that  Urs  V  ero  is  tenant  fw  life  in  po8ees< 
sion  with  an  absolute  power  of  app(^tment  over 
her  <me-fiftii  slwre.  Now,  the  testator  has  also 
given  his  trustees  a  power  of  sale  over  the  whole 
or  any  part  of  his  real  and  perscmal  estate,  and 
they  have  propoeed  to  exeroiae  that  power.  The 
diffloult^y  ia,  Can  ther  hj  theuuelves  exercise  tiiat 
power  or  are  they,  oy  force  of  the  provisions  of 
the  Settled  Land  Aet  1882,  bound  to  get  the  con- 
sent of  certain  persons  to  the  proposed  sale  ?  It 
has  seemed  good  to  tiie  Legislature,  in  introdumng 
this  new  oode,  to  say  in  sect.  56  (2)  of  the  Settied 
Land  Aot  1882  that,  in  oaae  of  oonfliot  between  ike 
provisions  of  a  settlement  and  the  provisions  of 
the  Aot  in  respect  to  any  matter  whereof  the 
tenant  for  life  exmroiees  or  intends  to  exercise  any 
power  nnder  the  Act,  the  proviaiouB  ci  the  AjA 
are  to  prenyl,  and  that  accordingly,  notwitb* 
standii^;  anything  in  the  e^itlemenC  the  oonseat 
of  the  tenant  txa  life  ahall  by  virtue  of  the  Act 
be  necessary  to  the  ezerdse  oy  the  traatees  ot 
the  settlement  of  any  power  omiferred  by  the 
settlemwt  exercisable  for  any  purpose  Toovided 
tar  in  the  Act  If,  therefore,  these  tnumes  were 
proposing  to  sell  property  settled  by  the  will  upcu 
trust  for  Mrs.  Tero  only  'or  her  life,  no  doubt  Mrs. 
Yero's  consent  would  be  neceea&ry.  Sect.  56  (2)  is 
somewhat  strangely  worded,  and  the  first  and 
second  branches  of  that  snb-seotion  do  not  exactly 
fit  in  with  one  another;  yet  their  object  is  clearly 
to  in<uTi<».iii  the  code  ct  the  Aot  and  to  take  care 
that  no  exercise  of  any  power  under  a  settlement 
shall  in  any  wav  interfere  with  tbe  exercise  of  the 
powers  (dven  dt  tbe  statute  its^  to  persons 
benefleially  entitted  under  such  settlement.  The 
vendor^  argiunent  with  respect  to  that  is  that  in 
this  case  there  can  be  no  oonflict  between  the 
power  ot  the  trustees  to  sell  the  whole  of  the 
estate  and  the  power  of  each  tenant  for  life  to  sdU 
his  or  her  share  thereof.  That  there  really  is  a  oon- 
fliot in  Ute  execution  <rf  the  powers  so  far  as  relates 
to  each  particular  share  can  hardly  be  denied,  and 
U  authority  were  required  for  uiat  proposition 
it  could  be  fbond  in  the  case  ot  LonidaU  t. 
Lowther  (ttbi  up.).  The  vendors*  main  point  ia, 
thmi,  Uiat  there  is  no  oonfliot  between  the  power 
of  sale  by  the  trustees  over  the  entirety  and  the 
power  of  sale  by  the  tenant  tor  life  over  her 
share.  I  aasume  for  a  moment  that  Mrs.  Yero 
ia  tenant  tor  life,  and  proceed  upon  that  footinff. 
To  my  mind  the  vencliors'  oontention  is  not  w^ 
founded.  This  lady  is  toiant  for  lite  ot  a  share 
of  the  estate,  and  that  share  is  being  sold,  and 
that  share  she  could  no  doubt  herself  aUens(te-by 
deed  nndw  the  Settled  Land  Aot.  and  therefore 
if  the  tnutees  seQ  the  entirety  nndertiieir  power 
of  sale  thej  most  deprive  her  of  her  power  of 
sale  nnder  the  Aot.  That  raises  a  oonflict 
between  them  and  makes  it  neoesaaiy  under  tiie 
provisions  of  seot  56  (2)  of  the  Act  of  1882  that 
she  should  be  a  consenting  par^  to  the  sale. 
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But  it  has  been  argoed  that  that  seotion 
applies  only  where  there  is  a  tenant  for  life,  and 
that  this  ladjr,  her  estate  being  limited  as  it  is, 
u  not  atenant  for  Hfe,  bnt  that  she  has  only  the 
powers  of  a  tenant  for  life.  That  she  has  the 
powers  of  a  tenant  for  life  has  been  settled  hj 
the  case  ai  Poeoek  caul  Prankerd  (ubi  tup.),  before 
Stiilinff,  J.  Does  that  section,  then,  apply  to  the 
caee  ot  a  person  havinfl;  the  powers  oi^a  tenant 
for  life  as  well  as  to  a  tenant  lor  life  P  It  is  tme 
that  it  0pea.ks  of  the  tenant  for  life,  and  not  of 
"  persons  having  the  powers  of  a  tenant  for  life," 
but  "aooordii^fy"  in  the  8eoti<m  does  not  mean 
that  in  the  pariacnlw  inataaoe  only  thereafter 
mentioned— miioh,  as  I  understand  it,  is  only  by 
way  of  illnatoalifni^^  case  of  confliot  the  powers 
of  the  Act  are  to  prevail ;  the  particiilar  instance 
fpran  is  only  an  iUnBtration,  and  the  first  branch 
or  part  of  tluit  snb-section  is  applicable  to  the  case 
of  a  person  having  the  power  of  a  tenant  for 
life.  Then  it  is  sud  only  a  tenant  for  life  is 
mentioned  there.  Bnt  I  think  that  there  is  no 
difficulty  in  the  Ian  age  of  the  sob-section ;  its 
object  is  to  provide  against  a  conflict  between  two 
different  powers  side  b^  side,  and  it  says  in  case 
<d  conflict  the  proTisions  of  the  Act  are  to 
prerail.  The  intention  of  the  Legislature  was 
that  where  there  is  a  power  dehort  the  Act,  the 
power  under  the  Act  ahoold  be  onployed,  and 
that  the  power  under  the  settlement  shomd  not  be 
ezeroiaea  without  consent.  There  ib  one  farther. 
difflooUy.  I  have  dealt  with  the  case  oi  Urs. 
Vero,  and  I  have  said  that  her  oontant  is  neoes. 
sarj.  But  there  are  other  persons  who  hold 
shares  in  the  estate,  and  I  have  not  yet  con- 
sidered how  they  stand.  Now,  sect.  6  ^)  of  the 
Settled  Land  Aot  1884  saya  that  where  two  or 
more  persons  togetiier  oonstitute  the  tenant 
for  life  for  tiie  purposes  of  the  Settled  Land 
Act  1882,  then,  notwithstanding  sect.  56  (2)  of 
the  Act  of  1382,  reqniring  the  consent  of 
all  those  persons,  the  consent  oi  cmly  one  of 
those  persons  is  by  force  of  this  section 
to  be  deemed  necessary  to  the  ezerdse  by 
the  tmstees  of  any  power  conferred  by  the 
settlement  ezercnsablia  for  any  pnrpose  provided 
for  in  that  Act.  It  is  said  that  Mrs,  Vero,  togetiier 
with  the  other  persons  holding  shares  of  the 
estate,  are  tenants  in  oommou,  and  together 
omistitate  the  tenant  for  lif^  and  that  the 

'  ocmsent  ot  <m»  of  them  only  is  therefore  neces- 
sary. Bat  lbs.  Tero  is  not  oaeoi  several  persons 
who  tc^etiier  make  np  the  tenant  for  life  of  the 
Mitiretry ;  she  is  umply  tenant  for  life  of  a  sepa- 

■  rate  anmvided  one-fifth  of  the  entirety,  and  no 
other  person  is  entitled  as  tenant  for  life  as  tenant 
in  common  of  that  one-fifth  share  together  with 
her.  As  regards  the  exereise  by  the  trostees  of 
their  power  of  sal^  her  consent  is  necessary  for 
her  one-fifth,  and  therefore  I  think  that  as 
regards  the  entirety  not  only  her  oonsent,  bnt  the 
consent  of  the  other  persons  holding  shares  is 
also  required.  Who  tibiose  persons  may  be  I  am 
not  at  present  prepared  to  say,  as  I  have  not  now 
all  the  facts  heCore  me. 

J His  Lordship  then  declared  that  the  power  of 
e  given  by  the  will  was  not  ezeroisable  without 
the  oonaent  of  every  person  benefidally  intraested 
'  under  the  will  who  was  tenant  for  life  or  entitled 
to  enrcisB  tiie  powers  of  a  tmant  fw  life  irittiin 
fbe  meaning  of  die  Settled  Land  Acts  of  any 
■hares  <rf  tlw  tcatatov's  estate.] 
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Solicitors :  VaUanee  and  VaUvmee,  for  BiBrd 
and  Nutt,  Birmingham;  Sanden  and  Sardittgt 
for  J.  C.  Fowke  and  fifon,  Birmii^am. 


Satturda^,  Jan.  25. 
(Befm  EiKBWiOH,  J.) 

Be  HOWOATB  AND  OSBOBM.  (a) 
Vendor  and  ^ntreha$^ — MiMdeBonpHon—JBrtuun 
of  nam*  tn  mortgage  detd— Married  loomoii 
mortgagee  —  Beconveyaneo  —  Pars    truttee  — 
Trmtee  Act  1893  (56  A  57  Viet.  6.53),  j.  16. 

Jn  a  mortgage  deed  of  freehold  property  esKOuted 
only  by  the  mortgageea  the  Chrietian  name  of 
one  of  fAs  mortgageee  mu  inoorreet.  AM&r 
eaMetiAe»<i«  tMorrsef  mim  loos  srossd  ana  tibs 
eorreet  mhims  tvisliftifod  iAsr^n*.  The  eon- 
nctsratton  /m*  Me  rnvr^age^  beina  *nm<m 
advanced  by  tru^Ma,  mu,  ewieequeTtUy  to  189S, 
repaid  to  the  teiU  eurviiriiiff  iruetee,  a  married 
woman,  who  rMonvsysfl  the  proporty  to  ihemeri- 
gagon. 

Upon  a  vendor  and  purchaeer  ntmmong  for  a 

declaration  that  a  good  title  had  been  ehoum  to 
the  property  tn  guettion : 
Beld,  (1)  thai  the  cdUraticn  was  not  nuUerialand 
did  not  avoid  the  deed ;  and  (2)  that  the  married 
woman  on  payment  of  the  mortgage  money 
become  a  bare  trustee  for  the  mortgaaore,  and 
eouid  therefore  convey  a«  a  feme  sole  under 
$ect.  16  of  tAe  Truitee  Act  1893. 

This  was  a  vendor  and  purchaser  summons  taken 
out  by  the  vendor  asking  for  a  declaration  that 
the  requisitions  and  objections  taken  by  the 
purchaser  in  respect  of  the  title  to  a  certain  plot 
of  land  and  the  ouUdings  thereon,  situate  in  the 
township  of  Leeds,  had  been  sufficiently  answered, 
and  that  a  good  title  had  been  shown  thereto. 

One  of  the  objections  taken  1^  the  purchaser 
was  tiiat,  whereas  in  a  certain  deed  of  mortgage 
dated  the  1st  Jan.  1878  the  name  "Bdwaid 
ThMnaa"  Gray  appeared,  in  the  roistered 
memnial  of  the  deed  and  in  sabseqiient  mnni- 
monts  of  title  the  name  "WilUam"  Gray 
appeared. 

The  deed  ot  mortnage  of  the  1st  Jan.  1878  was 
made  between  Gharles  B aimer  of  the  first  part, 
George  Lax  of  the  second  part,  and  Kartha 
Hilner,  Mrs.  Ann  Booth,  and  "  Edward  Thomas 
Gray,  of  Morwiok  Hall,  in  the  parish  of  Barwick- 
on-Elmet,  in  the  county  of  York,  gentleman,**  of 
the  third  part,  and  by  it  the  piece  of  land  in 
question  was  conveyed  by  Gharles  Buhner  and 
George  Lax  by  way  of  mini:gage  to  "  the  said 
parties  hereto  of  the  third  pa^  which  parties 
wereonl^  tmoe  mentioned  in  the  deed  by  name  for 
the  oonsideration  tiieran  stated. 

The  deed  was  executed  only  byOhariea  Bolmer 
and  George  Lax. 

trpcm  examination  of  this  deed  some  word  ot 
words  appeared  to  have  been  erased  before  the 
name  **GTay"  and  the  words  "Edward  Thomaa" 
snbstitoted  therefor.  A  manorial  d  tide  deed 
registered  in  the  Wakefield  District  B^istry 
instead  of  Edward  Thomas  Gray  had  tiie  name 
William  Gray,  and  in  all  subsoqnoagt  muniments 
of  titie  the  name  William  Gny  i^peared  jnitrriTl 
oi  Edward  Thomas  Gray. 

MBaportsd  b^a  F.  Doboas,  Itq.,  BwMmUsw. 
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Fiom  Btatatov7  dedanikms  made  bj  the  boU* 
citar  who  prapued  the  deed  of  ntottgaffe  and  hj 
Un.  Ann  Booth  ifc  appeared  Chat  the  rormer,  not 
then  knowing  the  Christian  names  of  Ifr.  Gray, 
in  prepiring  the  draft  of  the  deed  left  a  blank  for 
Mr:  (  fraj'e  Christian  name,  that  he  then,  being 
monflly  informed,  inserted  in  the  draft  the  name 
"  Wiffiam,'*  and  that  the  deed  was  so  engroesed, 
execQted,  and  registered;  and  that  some  person 
unknown  had  snbeeqnently  erased  "WiUiam," 
and  inserted  the  oorrect  names,  Edward  Thomas. 
It  also  appeared  that  no  person  of  the  name  of 
William  GraT,  living  at  Iforwick  Hall,  was 
known,  and  tnat  no  person  other  than  Edward 
Thomas  Gra^  had  resided  there  tot  taalj  jean 
preTions  to  his  death  in  1896. 

The  consideration  for  the  oonr^yanoe  on  mort- 
gage conmsted  of  mone;^s  of  which  Edward 
TlroinaB  Gray  was  tmatea  jdntlj  with  the  other 
parties  to  tiie  deed  of  the  Uiird  part 

ffinoe  1S03  tiiese  mcm^  had  beon  repaid  to 
Mrs.  Ann  Booth,  than  the  miia  mamriatt  famatee 
who  had  reccmrejed  the  property  to  the  mort- 

The  porcbaaer  further  objected  that  Mrs.  Ann 
Booth  hiad  no  power  to  reoonvey  without  the  con. 
cnrrenoe  her  hnshand  aoda  aenarately  acknow- 
ledged deed  under  the  finea  and  Beoorema  Act 
1^ 

P.  0.  XowsMce,  E.G.  and  R.  J.  Parker  for  the 
Ten  dor. — ^The  alteration  is  not  material,  for  the 
deed  took  effect  from  the  date  of  its  execution. 
Evidence  is  therefore  admissible  to  explain  the 
alteratkm: 

AlfUl  T.  Bant  qf  Xnglandt  47  L.  T.  Bep.  146  i 
9  Q.  R  DiT.  555. 

On  tJie  second  pdnt^  Mrs.  Booth,  directly  the 
-money  wsa  repaid  to  her,  became  a  bare  trustee 
of  the  l^al  estate,  and  she  could  therefore 
reoonver  withont  an  acknowledged  deed  or  her 
husband's  omumnenoe  under  sect  16  oi  the 
Trastee  Act  1883  (56  &  57  Ylot.  o.  53).  They 
referred  to 

Re  Brooke  and  FrmUn'e  Coairaef,  78  L.  T.  Bep. 

416 ;  (1898)  1  Ch.  «47 ; 
Be  Earhneti  and  AUaopp^a  Ooniraet,  74  L.  T.  Bap. 

658 ;  (1896)  8  Ch.  S58. 

H.  Oreenwood  for  the  pnrahaser. — ^The  legal 
estate  passed  to  William,  not  to  '*  Edward  Thomas  " 
Gray,  which  is  a  material  alteration  afEeoting 
tibe  relftHonship  between  the  parties.    The  con- 
tract is  raried.  bung  altered  in  an  essential  part : 
SuffM  r.  Bank  of  Mngland  {ubi  tup.) ; 
Mlleamen  Brewery  Company  r.  (hoper,  78  L.  T. 
B«p.  567;  (1896)  1  Q.  B.  75. 

On  the  second  point  I  cannot  say  that  Mrs.  Booth 
was  not  a  bare  trastee  as  soon  as  the  money  had 
lieen  repaid  to  her. 

Ebkxwich,  J. — It  is  established  that  a  material 
aUexttlion  in  a  written  instrument  does  and  an 

'immaterial  alteration  does  not  avoid  it.  The 
rule  was  first  laid  down,  though  not  preciseljr  in 
these  words,  with  reference  to  deeds  couTeyiz^ 
ftet^ld  property,  but  it  has  been  disonssed  in 
Bumy  cases,  with  the  result  that  the  rule  as  now 

'  eataiMitlied  is  held  to  be  applicable  to  all  written 
{nstraments,  and  is  not  confined  to  deeds  of 
pnrohaae  and  sale  of  land.  It  must  be  taken, 
bowew',  with  this  qnalifioation,  that  in  oon- 
irideriag  wbethar  an  alteration  is  nuttriol  or  not 
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yon  must  have  regard  to  tibe  nutionlar  instm- 
mant  to  aee  what  its  purport  la,  and  what  ita 
office  is.  That  is  the  obnooa  oraiolunon  from 

the  case  of  BvffeU  t.  Bank  of  England  (u&t  tup.), 
where  the  Master  of  the  Bolls  (Sir  G«or^e 
Jessel)  and  the  Lords  Juatioes  who  took  part  in 
the  deci8i<m,  and  particularly  Cotton,  L.J.,  went 
into  the  particular  nature  of  a  Bank  of  England 
note  to  show  that  the  alteration  there  complained 
of  was  material,  though  that  particular  alteration 
might  not  have  been  matoriai  in  another  infltru- 
ment.   Now,  what  I  have  to  consider  here  is  a 
deed  of  conveyance — a  conveyance  by  way  of 
mortga^,  but  still  a  deed  of  conveyance.  The 
conveyance  was  purported  to  be  made  to  three 
persons,  one  of  toem  being  William  Giwr.  He 
ought  to  have  been  described  as  Edward  Tbomaa 
Gmy,  but  he  was  described  as  William  Gray. 
He  and  the  other  two  persons  named  were  partiea 
of  the  tiiird  part,  and  thronghout  the  deed  those 
parties  are  always  referred  to  as  the  partiea 
of  ike  tiiird  part,  and  WiUiun  Gray  is  never 
mentioned  agam.  But  later,  withont  any  intention 
of  fiand  or  anything  of  that  kind,  William  was 
erased  and  Edward  Thomas  was  anbstituted. 
Now,  is  that  a  material  alteration  P  Tn  one  view 
it  can  hardly  be  said  to  be  otherwise  than  essen- 
tially material.     The  conveyance  was  to  two 
persons  and  William  Gray.    A  o(mveyanoe  to 
two  persons  and  Edirard  Thomas  Gray  is  an 
entirely  different  conveyance.   Whether  William 
Gray  was  ncm-existent  or  not  is  certainly  imma- 
terial because  at  any  rate  you  have  a  conveyance 
to  two  as  jcnnt  tenants  instead  of  to  three, 
which  would  alter  the  Iwal  estate.  Then, 
again,  as  to  tiie  whole  dee£   I  do  not  dwell 
upon  all  the  details,  but  take  tiie  ooranant 
for  payment    The  covenant  ia  for  payment  to 
two  peracou  and  William  Qray.whicAiis  obvionaly 
a  different  thing  from  a  covenant  for  payment  to 
two  persons  audEdwa^  Thomas  Gray.  As  to  the 
proviso  for  redemption  a  similar  remark  applies, 
and  so  throughout  as  to  the  other  provisions.  Now, 
that  shows  that  if  Edward  Thomas  Qftar  had 
been  put  in  in  the  first  instance  it  would  have 
been  a  very  different  deed  from  a  conveyance  to 
William  Gray,  and  it  may  well  be  atvned,  and, 
indeed,  it  has  hem  uvued,  on  tJiat  tiiat  when 
you  substitute  Edward  Thomas  Gray  for  William 
Gray  you  are  making  an  alteration  in  the  deed 
which  is  and  must  be  materiaL   I  think  there  is 
an  answer  to  that  consisting  in  thi%  that  the 
deed  took  effect  from  the  moment  of  its  exeeu- 
.Hmi.  The  otrnvennoe  was  to  two  peraMia  and 
William  Gray.  William  Gray  mishtliave  bean  a 
miadesoription ;  William  Gray  might  have  been 
a  non-existent  peraon,  bot^  whatever  waa  ita 
effect^  was  ite  effect  from  the  moment  of  ita 
execution  by  the  oonveying  parties,  and  it 
oonld  not  have  been  alterra  from  that  time 
forward.  There  may  be  difficulty  — in  &ot 
there  is  difficulty — in  fiTiding  out  in  whom  the 
legal  estate  is  vested.    There  is  difficulty  in 
ascertaining  who  are  bound  to  convey  when  the 
mortga^r  insists  upon  his  equity  of  redemption. 
There  is  dif&onlty  in  saying  who  are  ratitled  as 
the  parties  of  tlw  third  part  to  sue  upon  the 
oovenant.    But  the  difficulty  is  not  caused  by 
the  alteratiCHDS  except  in  tiiis — that  you  have  to 
find  out  who  the  pu*tieB  were.   When  once  you 
have  asoertained  that,  there  is  no  alteration  of  the 
deed.    Whan  from  the  very  fromeMrf  it  Hbje 
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diffioolty  is  reduced  to  one  of  evidence,  I  have  to 
inquire  who  wai  William  Qray.  Of  oonrae,  how- 
ever easy  it  may  be,  yon  always  hare  to  inquire 
when  you  take  the  deed  to  whom  the  property  is 
wmTejeA.  If  you  do  not  find  a  man  properly 
described,  or  if  yon  find  an  inconsistency,  you 
have  to  inquire  into  it,  and  it  is  a  matter  wnioh 
can  be  removed  by  evidence.  Now«  one  of  two 
iihinjn  seMns  to  me  to  have  happeiied.  Either 
Wil&un  6ny  was  non-nistent  or  it  was  a  mis- 
desoiiptkm.  I  have  no  donbt  mywlf  it  was  a 
misdeMriptuan*  and  there  is  no  reaaon  why  you 
should  not  prove  by  parol  evidence  that  the 
person  described  as  mUiam  Gray  was  really 
Sidtt'ard  Thomas  Gray ;  it  is  only  the  name,  and 
it  seems  to  me  that  the  statutory  declarationB 
cleared  that  up  completely.  If  that  is  the  r^ht 
view  the  deed  has  always  been  a  oouveyanoe  to 
the  two  persons  and  Edward  Thomas  Gray. 
Somebody  Dy  erasare  and  by  a  written  insertion 
has  made  a  physical  alteration  in  the  parchment. 
But  the  deed  stands  as  it  was  at  the  moment  of 
execution.  In  one  sense  there  is  an  alteration,  in 
another  sense  there  is  none.  It  seems  to  me  that 
the  vendor  has  sufficiently  made  out  his  right, 
asauming  that  he  claims  properly  through  these 
two  persons  and  Edward  Thomas  Gray,  and  tiiat 
he  has  a  right  to  insist  upon  hia  title. 

[On  the  second  objection  rsisad  by  the  pur- 
chaser, his  Lordship  farther  held  that  Mrs. 
Booth,  being  a  bare  trustee  for  the  mortgu^ors, 
could  reoonvey  without  the  concurrmoe  of  her 
husband  or  a  deed  separately  acknowledged.] 

Solictors :  Few  and  Co.,  for  Con*  and  CowrddU, 
Leeds;  SanUint  Qrammar,  and  HamUn,  for 
H.  B.  CoHMfM,  Leeds. 


Friday,  Jan.  17. 

(Before  Kskbwioh,  J.) 

Be  LSAs  HOTBL  OOHPAKT  LnnTED;  Saltbb 
«.  Lbas  Hotbl  Compaut  Limited,  (a) 

Company — Debentiire$ — Charge  on  "  aU  property 
and  effect*  "—QoodwHl — Aj^pointment  of  receiver 
and  numager — JuriedieHon. 

DehewivreB  iastted  by  a  limited  company  charged 
"  dUite  land*,  buiidingt,pr<^mriy,  stock-in-trade, 
furniture,  chattele,  and  effecte  whattoever  both 
preeent  and  future"  There  wa*  no  expree* 
mention  of  goodwill  or  bueineea  in  the  charge, 

Upm  mofioa  to  appoint  a  rsostoer  and  monajrer 
qfihebueineaB  andundmrtaking  effhe  eompany : 

BM,  that  the  worde  **  propSrtn  and 
uwra  tuffieient  to  eotwr  ^oodiml  and  thai  the 
oourt  Md  theri^ore  jvir%tdietion  to  appoint  a 
receiver  and  masMtger  of  the  htuineee. 

This  waaa  motion  1^  the  plaintiff  in  a  debentnre< 
holders'  action  broagbt  by  him  on  behalf  of  hitn- 
sdf  and  all  other  holders  of  debentures  in  the 
Leas  Hotel  Company  Limited,  Folkestone, 
against  the  company  for  the  app<^tment  id  a 
reoeivOT  and  manager  of  the  property  and  under- 
taking of  the  company.  Tak  debentures  issued 
by  the  defendant  company  charged  "  all  its  lands, 
buildings,  property,  stock  -  in- trade,  fnmiture, 
ohattels,  and  effects  whatsoever  both  present  and 
future."  It  waa  admitted  that  this  was  a  proper 
oaae  tar  the  aE^Mnntment  of  a  noArer,  but  the 

(«>  BaporiBd  ttjCV.  DmOAH,  Emi.,  BanM«iHi»-Law. 
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question  was  rtused  whether  the  court  had  juris- 
oiotion  to  appoint  a  reoeirer  and  manager  of  tho 
business  of  tae  company,  there  being  no  expres« 
mention  of  the  goodwill  or  bunness  of  the  com- 
pany in  the  charge  given  by  the  debentures. 

P.  8.  Blokee  for  the  motion. — The  chai^  by  a 
trading  oompany  of  its  "  property  and  efFects 
includes  goodwill,  and  the  court  has  thereforfr 

Siisdiction  to  appoint  a  reoeivttr  of  the  bnainesa. 
e  referred  to 

Pe»k  T.  Trimeoran  Ooat  and  Iron  Obmpony,  S  Ch. 
DiT.  115; 

Makina  r.  Ibotton  and  Bene,  68  L.  T.  B«p.  515 

(1891)  ICh.  183; 
WhUley  T.  ChalUt,  6b  L.  T.Bep.  838  ;  (1898)  1  Ch. 
84  i 

County  of  Oloueetter  Bank  v.  Rudry  Merthyr 
Btaam  and  Houae  Coal  CoUivry  Oompany, 
72  L.  T.  Bep.  375  ;  (1S95)  1  Ch.  829 ; 

Jennvnffi  t.  Jenninge,  77  L.  T,  Bsp.  786  ;  (1898> 
1  Ch.  S78  i 

Be  David  and  MaUheaa,  80  L.  T.  Bsp.  75  i  (1896) 
1  Ch.  378  ; 

F.  Bueeell,  for  the  oompany,  aaaented  to  th» 

application. 

Ebkewich,  J.— If  I  were  to  refuse  to  assent  to> 
this  application,  it  would  in  all  probability  ba 
taken  to  the  Court  Appeal,  and  the  pnblio 
wocQd  have  the  advantage  of  hearing  tiie  £soua- 
■ion  which  would  take  place  them  and  th» 
deddon  which  would  be  given  by  that  Mlmnal ;. 
but  still  that  ought  not  to  prevent  me  from  givii^ 
my  own  decision,  even  if  the  effect  of  such  ded- 
sion  would  be  to  deprive  the  parties  of  that^ 
inestimable  advantage.  On  the  whole,  I  am  of 
opinion  that  I  have  jurisdiction  to  appoint  a 
mans«er,  and  if  that  is  so,  I  have  no  doubt  but 
that  this  is  a  proper  case  for  the  appointment  o£ 
a  manager.  Now,  the  question  as  to  whether  or 
not  I  have  jurisdiction  to  appoint  a  manager 
depends  upon  whether  the  goodwill  of  the  bun- 
ness is  chai^^ed  by  the  debentures.  The  words  of 
the  debentures  are.  [His  Lordship  read  thft 
words  above  set  out,  and  oontinned  :J  Now,  thia 
company  is  an  hotel  oompany  carrying  on  busi- 
ness in  Folkestone,  and  uie  question  is  whether 
those  words  include  the  bnalnen  which  it  is 
carrying  on.  The  test  in  all  theae  caaea  is 
whether,  in  the  event  oi  a  winding-up,  upon  a 
proper  aooonnt  being  token  at  a  proper  time,  tlia 
business  and  goodwill  can  be  sold  under  the  (n-der 
of  the  oourt.  That  is  to  say,  can  a  pluntift  in  a 
debenture-holders'  actirai  muce  under  an  order  ot 
tiie  oourt  a  good  title  to  a  pnrohaser  of  the  bnu- 
ness,  and  that  defends  ap<ni  whether  the  goodwill 
of  the  bouness  is  inolndea  in  the  property  charged 
by  the  debentures,  so  as  to  muce  it  a  sulqeo^ 
of  conveyance.  That  has  been  dearly  iKHntad 
out  in  Whitley  v.  ChaUie  {ubi  tup.)  by  Bowen, 
L.J.,  (md  by  many  other  judges  also,  but  it  is  often 
forgotten.  Now  a  manager  is  appointed  by  the 
oourt  only  for  purpoees  of  realisation,  hut,  notwith- 
standingtbat,  I  have  frequentapplicatitms  made  for 
leave  for  the  manager  so  appointed  to  be  oontannod 
in  hia  management  for  the  purpose  <^  wi^tViny  a 
profit,  apnUoinons  wMoh  I  alwi^  ref nae^ 
njKm  leuiBalvni  at  the  eulieat  poariUe  mommt. 
Now  WhiUey  t.  ChdUie  {ubi  slip.)  waa  a  peculiar 
case.  It  was  like  an  ordinaty  mortgage  ud  quite 
distinct  from  the  usual  debenture  charge.  The 
chaive  was  on  "  the  said  building  i^reement  and 
all  ubB  preniiaea  comprised  theran,  and  H»  hotel 
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ukd  bnUdii^pi  to  be  thmaftor  ereotod  u  afore- 
nid  and  tiie  leaas  ao  to  be  fpranted  aa  aforOBaid,". 
bat  to  that  were  not  added  anj  word*  pairing  tlie 
barineaa  carried  on,  and  for  that  xeason,  beoanae 
the  bnrinesa  could  not  be  sold  by  the  mortf^agee, 
the  Oonrt  of  Appeal  refused  to  appoint  a 
managw.  On  the  other  hand,  there  are  two 
caoea,  one  before  Stirling,  J.  and  the  other  before 
Bonier,  J.  In  the  second  oaa^  Bomer,  J.,  having 
the  decdaion  of  Stirling,  J.  before  him,  followed  it 
Of  those  easee,  the  firat  waa  that  of  JenninQt  v. 
Jmningt  {vin  »vtp.).  It  was  a  partnership  caaa, 
and  the  learned  jadge  had  to  consider  whether 
goodwill  was  oompriaed  in  the  aaaeta  of  the 
pcu^ership,  and  he  said  it  was.  His  words  are 
as  follows :  "  It  was  not  dirauted  that  the  word 
'  asseta '  includes  the  goodwill  ao  far  aa  it  oonsti< 
tntee  property,"  and  be  treated  goodwill  as  being 
property  of  the  partnership,  and  if  a  partner- 
ship it  would  equalfy  be  ^^(^n^  of  a  oompany, 
ana  be  aaya  tnat  it  ia  inmvded  in  tb«  wotq 
**  Maata.'*  Then  in  the  case  odt  Be  JhuiA  and 
MaHhmB%  (ubi  tup.)  Bomer,  J.  had  to  eonatrae 
different  words ;  they  are  "  all  effects  and  aecu- 
ritiee."  That  again  was  a  partnership,  and  there, 
too.  Bomer,  J.  thought  tiiose  woi^  covered 
goodwilL  Now  I  have  here  the  worda  "  all  ita 
prcq>eHj',  stock-in-trade,  furniture,  chattels,  and 
effecte  whatsoerer,"  and  if  the  words  "  aaaeta  " 
and  '*  effects  "  have  been  held  to  cover  goodwill, 
I  think  the  worda  "  property  and  effecte "  also 
cover  goodwill,  the  case  of  a  oompany  beii^, 
aa  it  aeems  to  me,  the  same  aa  that  of  a  partner- 
ahip,  for  a  company  is  only  a  special  partnership 
antiiorised  by  the  tegislatnre,  and  it  aeems  to  me 
that  what  is  true  of  a  partnerahip  is  equally  true 
<d  a  ocnnpany.  I  tiiink,  therefore,  that  the  gooA- 
will  of  tnia  bnainess  was  chai^ted  by  the  £ben- 
tnrea  and  did  pass  to  the  debwitare-holders,  and 
that  I  oan  therefore  appoint  a  manager,  and,  tius 
being  a  pnqper  caae  for  sooh  appointnunt.  I  will 
make  the  order  asked. 

Solicitors :  Dod,  Langttaffe,  Bont,  and  JVnwwfe  ; 
F,  Q.  Lewi$. 


Thursday,  Jan.  30. 

(Before  Eekswich,  J.) 

Be  Ohibholm  ;  Ooddud  e.  Bbodie.  (a) 

PraettM — Cottt — i>ufiei —  WiU — Power  ofAppoint- 
meni — Specific  Appointme7Ue—Aji^<nidment  of 
retidue. 

Stf  their  marriage  aettlemetU  a  teeUxior  and  hie 
wife  (noio  deeeaeed)  were  empowered,  euijeei  to 
their  life  tntereeU,  to  exereiee  a  joiM  power  of 
appotnfmenf  over  the  whole  the  fmde  aettlea 
{w  thvm  among  the  children  of  t^ir  marriage. 
in  the  exereiee  of  thie  power  they  appointed  three 
eume  of  10,0001.  each  to  three  of  their  daughters 
upon  their  reepective  marriageM.  They  al$o 
appointed  the  reeidue  of  the  tettled  ftmda,  ajler 
aatiefi/ing  the  previoue  appointmenie,  up  to  the 
mm  of  10,00027  to  a  fowrth  daughter  upon  her 
mamage,  and  (he  teetator  covenanted  with  the 
truateee  of  her  marriage  aettkaaent  to  make  good 
any  defikenog  in  her  K^OOOL  oni  ef  hie  own 
estafs.  The  eetUed  fimdt  now  omoufUed  to 
nboui  38,000{.  Vpon  aummons  to  determine  how 

(•)  OepermA  ^O.V.  Doxoia,  UmiMh-u-Law. 
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in  dittribuHon  of  the  eetlUdfunde  (he  duftar 
emd  (he  eosfs  ought  to  he  borne  .* 
Held,  that  (1)  the  ewtate  duties  payable  on  the 
decdh^  ef  the  teeUAor  and  hi*  wife ;  (2)  the  ooeta 
of  Tait\ng  and  paying  the  tame ;  (3)  (he  eoeie  of 
raieing  and  paying  the  (hree  first  appointed 
eume  of  10,0001.;  and  (4)  the  general  eoete  of 
admvMMtering  the  fund  ought  to  m  borne  by  all  the- 
appointed  funds  rateably.  The  general  rule  ae 
to  the  incidence  of  costs  established  by  Moore  v. 
Diion  (15  Ch.  Div.  566) ;  Be  Shaw  (71  L.  T. 
Bep.  873 ;  (1895)  1  Ch.  343) ;  and  Be  Sanndera- 
(77  L.  T.  B^.  450;  (1898)  1  Ch.  17)  followed. 

Bt  a  marriage  settlement,  dated  the  9th  April 
1851,  personalty  was  settled  both  by  the  husband 
James  Ohiaholm  Qooden  Ghisholm  ai^  his  wife 
npon  truata  in  favour  of  themselves  for  their  lives^ 
and  snbjeot  tiiereto  a  joint  power  of  appointment 
was  given  to  them  over  the  whole  of  the  capital 
among  tbe  ohUdren  of  their  marriage. 

Amoi^  the  children  of  their  marriage  were* 
four  daaghten — ^Katharine,  Annie,  Henrietta,  and 
TTftWTiah.  Jjx  1871,  upon  the  marriage  of  thwr 
daughter  Katharine  to  F.  J.  L.  Blackwood,  Jamea 
OhiiAolm  and  hia  wif^  in  exercise  of  the  powers 

fiven  them  by  their  marriage  settlement,  by  a. 
eed  poll  dated  the  18th  April  1871  jointly 
appointed  that  the  tmateea  of  their  marriage 
settlement  ahould,  after  the  death  of  the  anrrivor 
of  them,  atand  poaaeased  of  10,0001.,  part  of  and 
to  be  by  the  tonsteas  n^aed  oat  oi  the  settled 
f  onds,  vpan  trust  fOr  Eatherine^  her  eiecators, 
adminiatrators,  and  aarigna.  In  1879  Katherine- 
married  H.  T.  Oorrie,  and  thereupon  asdgned  th» 
said  10,00(M.,  to  whi^  she  was  then  absolutely 
entitled,  to  the  trustees  of  the  settlement  made 
on  that  marriage  upon  trusts  under  which  in  the< 
events  which  happened,  Oorrie  having  died,  and 
there  being  no  iaane  of  tiie  marriage,  ahe  beoam» 
absolutely  entitled  to  the  said  10,0001. 

In  1877,  upon  the  marriage  of  th^  daughter 
Annie  to  A.  Trinder,  James  Ohiaholm  and  hia 
wife,  by  a  deed  poll  dated  the  5th  Sept.  1877r 
jointly  appointed  another  lO.OOOi.,  part  of  the 
settled  funds,  to  Annie  in  precisely  the  same 
manner  as  thsv  had  made  toe  appcnntment  to- 
Katherine,  and  Annie  aasigoed  it  to  the  tmateea 
of  her  marriage  settlement. 

In  1886,  upon  the  marriage  of  their  danffhter 
Henrietta  to  B.  1£.  Middleton,  James  Ohiuolm 
and  hia  wife,  by  a  deed  poll  dated  the  6th  Oct. 
1886,  jointly  appointed  another  10,0002.  to 
Henrietta  in  preoiaely  the  aama  manner,  and  ahe 
assigned  it  to  the  traateea  bar  marriagfr 
arttlement. 

In  1891,  npon  ilie  marrii^  oi  Hb^  daughter 
Hwnnah  to  8.  Baker,  Jamea  Ohiaholm  and  hia 
wife,  by  a  deed  poll  dated  the  21st  Nov.  1891,  jointly 
appointed  that  the  trustees  of  thdr  marriage 
settlement  should  after  the  death  at  the  anr- 
rivor of  them  stand  possessed  oi  all  the  trust  funds 
then  oomprised  in  their  marriage  settlement  or 
which  should  at  any  time  thereafter  be  brought 
into  settlement  and  which  should  remain  after 
aatiafying  the  three  previous  appointments  in 
trust  for  Hannah,  her  executors,  administratorsr 
and  aaaigna,  provided  that  not  more  than  10,0001. 
was  to  M  so  appointed.  Hannah  assigned  the 
fund  ao  appointed  to  the  trustees  of  her  marriage 
B^tlement  and  James  Ohisholm  oovananted  with 
the  tiusteea  of  that  settiemeat  and  with  Hannah 
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that  if  the  fund  so  appointed  did  not  amount  to 
lO.OOOZ.  then  his  executors  should  make  ffood 
any  deficiency.  S.  Baker  died  in  1895  and  uiere 
iras  no  iBsne  of  thia  marriage.  In  1899  Hannah 
manied  F.  ^  F.  Gtoddaid.  No  settlement  wa» 
made  on  tluB  mairiaf^  affecting  Hannah's  pro- 
.  James  Ghisholm  died  on  the  Slrt  Sw^ 
and  his  wife  on  the  24th  Sept.  1901.  On 
their  reepective  deaths  estate  duty  on  the  settled 
funds  was  paid  by  the  trustees  of  the  settlement, 
and  there  still  remained  to  be  paid  the  costs  of 
raising  them  and  also  the  costs  of  raising  the 
appointed  portions  and  the  general  costs.  The 
amount  of  the  aetUed  funds  at  their  deoeaae  was 
about  S8,000I. 

This  was  a  summons  taken  out  in  the  matter 
of  tbe  marriage  settlement  of  1851  and  in  the 
administration  of  the  estate  of  James  Ghisholm 
by  Kfti>n«.Vi  and  the  truatees  of  her  marria|^ 
settlement  against  the  trusteea  of  James  Ghis- 
holm's  marriage  settlemeut  and  his*  executors,  and 
also  against  Eatherine  and  Annie  and  Henrietta's 
toutees,  to  determine  (infer  alia)  whether  in  the 
diatribntifni  <A  the  trust  funds  oomfnised  in 
James  Ohisholm's  marria^  settienunt  tbe  three 
sums  of  10,0001.  first  ap^mted  ought  to  bear  any 
and,  if  so,  what  proportion  of  the  following :  (a) 
The  estate  duties  payable  on  the  death  of  James 
Ohishoim  and  also  on  the  death  of  his  wife  in 
respect  of  the  settled  funds;  (6)  the  costs  and 
expenses  of  assessing,  raising,  and  paying  the 
same;  (e)  tiie  costs  of  raising  and  paying  tbe  three 
first  appointed  portions  of  10,0002.*;  and  (d)  the 
general  ooste  and  expenses  of  winding-up  the 
tmsts  of  James  Gbieholm'e  marriage  settXement. 

Warrington,  K.G.  and  Athworih  Jamet  for  tiie 
plaintiffs. — As  to  the  duties,  it  is  admitted  they 
must  be  payable  rateably  out  of  ea(^  of  the 
■appointed  funds : 

Re  Counten  of  Orford ;  Oartwfright  t.  Due  cM 
Balgo,  (1H96)  1  Ch.  257. 
It  ia  to  our  intereat  that  all  the  costs  should  come 
«nt  of  the  residue. 

P.  0.  Lawrenoe,  E.G.  and  Dunham  for  theexe. 
cutors  of  James  Ghisholm. — The  general  role  is 
tiiat  all  these  oosts  ought  to  be  borne  rateably  by 
the  aereral  app<nnted  funds : 

Re  Baunden  ;  Bavndtrt  t,  Gor«,  77  L.  T.  Bep.  450 ; 

(1898)  1  Ch.  17,  23 ; 
Re  Oounim  of  Orford  (ubi  n^.)  t 
TroOop*  ▼.  BMtUdga,  1  Ds  O.  ft  8m.  662  j 
Mom  T.  iMMn,  15  Ch.  DIt.  666 ; 
2tt  Shavit  2Wi»t  r.  ShaiWt  71  L.  T.  Bep.  878; 
(1896)  1  Oh.  848. 
"The  first  three  app(^tments  are  not  given 
"  clear,"  .and  therefore  moat  pay  their  share : 
St  Ourrie ;  ^oilman  v.  ftmbtfrisy,  86  W.  B.  758. 
iSenchaw, '£.0.  and  Saijield  Grtm  for  the 
first  three  ajppointeea  and  their  trustees.— The 
-oosts  ot  raismg  the  appointed  funds  ought  to 
come  out  of  tbe  residue.   The  oases  cited  ruate  to 
general  coats,  not  to  those  of  raisins  specific 
rands.   Although  there  is  no  word  "  dear,**  yet 
the  residue  ia  only  appointed  "  after  satisfying 
the  previous  three  appointmente. 

Warrington,  K.G.  in  reply. — The  cases  cited, 
with  the  exception  of  Be  Baundert  (ubt  tup.), 
lay  down  no  general  rule,  only  dealing  with  costs 
over  which  the  court  had  controL  u  that  case 
there  is  merely  a  dictum  of  Chitty,  J.  which  is  at 
«U  in  point. 
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Eekhwich,  J. — It  is  singular  tliat  there  should 
'  be  so  little  direct  authority  on  this  point — certainly 
there  is  Uttle.  1  say  "  mreot  authority  because 
I  think  there  are  some  oases  that  assist  me.  The 
pcnnt  axiaes  in  this  wsy.  Donees  of  an  ordinary 
power  of  appmntment  directed  on  three  aeveiM 
oooaaiMU  uw  trustees  to  etsnd  possessed  of 
10,0001.  (I  am  not  quoting  the  exact  language), 
raised,  if  necessary,  out  of  the  fond  in  thurliands, 
in  trust  for  three  of  their  daughters.  Then  there 
was  a  fourth  daughter  about  to  be  married,  and 
they  were  not  sure  that  the  fund  would  allow 
them  to  appoint  lO.OOOZ.  to  ttiat  daughter  as 
they  desired  to  do,  and  therefore  (again  not 
quoting  the  exact  language)  they  directed  tbe 
trustees  to  stand  poaaesMd  of  the  remaining 
fund,  after  satisfying  the  three  previous  appmnt- 
mente,  in  trust  for  that  daughter,  indicating 
that  they  intended  her  to  have  10,0001.,  because 
there  ia  a  proviso  that  she  is  not  to  have  more. 
Equality  of  course  was  intended.  It  is  perfectly 
clear  on  principle  and  on  antJiority  that  if  tiicry 
had  expressed  their  intention  tiiat  t&tber  ct  the 
snms  at  10.0001.  should  be  raised  "  witbont  any 
deduction*'  or  "clear,**  which  was  the  word  used 
in  Be  Currie  {ubi  tup.),  then  the  case  which  I  am 
considering  would  have  been  different,  and  would 
have  been  settled  by  the  express  language  of  the 
deed.  I  have  notiung  of  that  kind  to  oonsider. 
If  the  word  "dear  had  been  used,  then,  as 
Kay,  J.  said,  and  ss  Ghitty,  L.J.  speed,  10,0002. 
would  have  had  to  have  been  raised,  and  t^e 
question  I  am  now  considering  could  not  have 
arisen  at  all.  They  said  nothmg  of  that  kind. 
The  only  in^cation  that  they  have  given  at  all, 
which  can  be  relied  upon  in  arguing  as  to  whether 
these  sums  are  to  be  raiaed  dlwr  or  not,  is  that  in 
the  ultimate  deed  they  appointed  the  funds 
remaining  "  after  satisfying  "  the  pcanous  appoint- 
mente. That  really  amounte  to  nothhig ;  it  only 
brin^  it  back  to  this— What  is  "satisfying"  the 
previous  appointmente  P  The  last  am>untee  oan 
only  get  what  ia  teft  attae  those  prenons  apptnnt- 
mente  have  been  satisfied,  and  it  does  not  m  the 
least  assist  me  to  determine  what  will  be  aatisfy- 
ii^,  and  the  deeds  themselves  are  gaite  silentL 
Thev  onlT  say  that  the  troateea  are  to  hold  10,000{. 
in  tlieir  hands  or  to  be  ndsed  in  trust  for  the 
particular  appointee.  Now  comes  the  time  for 
diatxibution,  and  the  queation  ia  how  the  ooste  of 
the  trustees  are  to  be  borne.  There  is  no  incon- 
venience in  postponing  t^t  question  until  the 
time  of  distribution.  The  trustees  can  from  time 
to  time  help  themselves  to  pay  ooste  out  of  pocket 
(if  any)  wd  the  ooste  which  are  chargeable  against 
them^  bf  thdr  solicitors.  They  take  them  out  of 
the  entirety  or  out  of  any  convenient  fund  that 
may  be  available,  cash  or  invested  funds,  and 
entirely  without  prejndioe  to  the  question  on 
whom  the  burden  is  ultimately  to  f^.  It  arises 
on  the  distribaticm  at  the  fund,  and  jiroperly 
arises  then,  and  what  is  done  in  the  intemu. 
cannot  at  all  affect  the  question.  Now  the  time 
for  Retribution  has  arrived,  and  one  has  to  ocm- 
nderit.  Itmaybeneoessary  to  r^se,  wewiU  aaj, 
the  first  10,0001.  If  so,  the  trustees  will  incur  some 
expwise  with  reference  to  that  particular  fond. 
For  instance,  there  mi^ht  be  10,0001.  invested  on 
mortgage,  or  part  of  it,  and  the  trustees  nu^ht 
think  it  necsessary  to  call  it  in.  That  might  give  i 
some  trouble;  there  might  be  a  transfer  of  the 
mortgage  some  ooste  m^;ht  not  be  paid  by  the 
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moitgagor,  and  there  might  be  expenaes  inonrred 
in  liiat  way.  There  is  a  certain  amonnt  of  dis- 
tinction between  coeta  of  that  kind,  which  mieht 
might  be  looked  upon  as  costs  of  rueing  the  first 
10.0001.,  and  the  general  costs  of  the  tmstees,  bat 
I  do  not  think  that  there  is  anj  distinction  in  sub* 
■tanofr.  If  tb^  are  costs  which  generaUr  onghi 
to  be  paid  ont  cA  tita  fond  rateaUj.  th«n  I  do  not 
tbink  there  ia  an^^stinoticm  as  r^arda  thoaeooate. 
They  an  coats  inonrred  no  doubt  in  refarenoe  to 
one  particnlar  appointment;  they  are  costs  in- 
emred  in  reference  to  the  fond  the  sabject  d  tiiat 
wpointment  of  10,0001.,  but  they  are  costs  incurred 
with  reference  to  the  whole  fund  in  severing 
that  particular  10,0001.  that  has  to  be  severed 
and  appropriated  in  some  way  from  the  rest,  and 
I  cannot  myself  see  that  any  of  those  oosta  can  be 
diatdngnished  fa«m  the  general  costs  of  adminis- 
tering  the  fond.   Now,  how  am  I  to  deal  with  the 

En^il  costs  of  adminiBteiing  the  fund  P  There 
.▼e  been  scTeral  cases  cited ;  I  will  first  mention 
two  which  seem  to  be  but  of  littie  assistance. 
The  first  is  TroUope  r.  Itoutledge  (u&irap.),  before 
Eiiight-Bnice,  Y.C.  There  there  had  been  con- 
aidenUe  argument  and  many  p(nnts  nused 
raBMoting  appointmoita,  and  when  they  were  all 
■emied  counsel  ct  one  ol  the  incnmlwainoera  oon- 
tended  Uiat,  as  there  was  a  fur  question  ooeasioned 
by  language  of  tLe  deeds,  tiie  costs  ought  to 
come  ont  of  the  nnappointed  part  of  the  fund,  by 
analogy  to  the  case  (MTa  will,  where  the  costs  aris- 
ing from  diffionltacB  of  construction  fall  upon  tilie 
raridnaiy  estate.  That  was  the  sole  point  raised. 
The  Yioe-Ohancellor  said  that,  as  he  beUeved, 
the  rule  had  not  been  applied  to  appointments, 
and  directed  the  costs  to  be  apportioned  accord- 
ing to  the  amounts  of  the  appointed  and  nn- 
appointed parte  of  the  fund,  and  to  be  borne  hj 
tnoee  paits  raspectiTely,  according  to  their 
amonnts.  He  simply  did  not  a^ply  the  rule  on 
Vbe  administration  of  estates  which  he  was  asked 
to  apply,  and  be  said  he  thought  the  costs  ought 
to  be  ttome  differently,  he  being  perfeotiy  free  to 
giTe  that  directi<m  if  he  thought  fit.  Tlwt  helps 
little.  The  Tiee-OhanoellOT  OMindered 
tiiat  thaA  was  an  equitable  WKf  of  dietributing 
the  costs,  bat  I  do  not  think  that  he  lays  down 
any  role.  Then  the  case  of  Se  Cotmten  of 
Otford  (u&t  Sim.),  before  North.  J.  as  reported, 
pTea  me  very  little  asaiatanoe.  There  tiie  donee 
at  a  power  liad  appointed  35,000Z.  to  one  person 
and  the  residue  otherwise.  Thai  the  question 
aroae  as  to  the  incidence  of  costs,  amongst  other 
things,  and  North,  J.  scud :  "  In  this  case  two 
queetiona  arise — ^first  about  the  estate  duty,  and 
secondly  as  to  ihe  costs."  Then  he  gives  an 
elaborate  judgment  as  regards  estate  duty, 
saying  nouiing  whatever,  as  far  as  I  can  see, 
atmnt  the  costs,  but  tiie  reporter  puts  this  note  : 
**  EQa  Lordship  also  held  that  the  costs  of  the 
ai^licaticm  were  to  be  borne  zateably."  Now, 
aa  regards  that,  there  are  two  remarks  to  be 
made.  First,  it  is  not  attempted  to  be  put 
on  prindple.  It  is  tiie  dedrion  of  the  learned 
judge  on  a  questioa  whieh  he  might  have 
bean  treating  as  quite  witiiin  his  discretion,  and 
it  is  onlr  rmerring  to  the  costs  of  the  applica- 
ikm,  and  probably  he  did  oonaider  that  those 
mre  entiiely  in  hia  discretion.  There  ia  no 
role  given  in  any  way,  and  notwithstanding  the 
waT  in  whidi  he  states  it  at  the  commencement 
€i  ms  judgment,  be  doea  not  diaousa  the  questum 
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at  all.  I  tbink  that  is  of  very  little  assistance 
also.  There  are  other  oases  which,  I  think,  do 
help  me  more  or  less.  The  first  of  the  other  cases- 
is  Moore  v.  Dixon  (rthi  tup.),  a  decision  of  Halins, 
Y.C.  There  there  vraa  a  usual  power  of  appoint- 
ment and  exercise  in  favour  of  children  unequally,, 
but  the  hotchpot  danse  came  in,  and  so  there  waa 
not  very  mnoh  difierenoe  in  tiie  result.  Thnt 
thue  waa  an  aotion  to  administw  the  trusts  of 
tiie  eettiement— that  waa  an  admiidstration 
expense  purely — and  the  Vice-Ghanoellor  waa 
asked  to  determine,  and  lie  gave  some  care  to  tiie 
determination  of  the  question  of  bow  those  oosta 
were  to  be  borne,  aud  he  decided  that  thw 
were  to  be  borne  rateably  by  all  the  funds.  SCe- 
not  only  decides  it,  but  he  certainly  treats  himselt 
as  deciding  it  on  authority,  including  the  case  of' 
TroUope  v.  RouiUdge  {ubi  sup.).  He  ia  referring 
to  that  case  when  he  aa^ :  "  That  is,  therefore,  a 
dear  dedsion  on  the  subject,  and  it  aeems  to  have 
been  followed  ever  since  and  to  have  become  an 
established  rule."  I  have  reasons  for  doubting 
whether  it  can  be  regarded  as  a  clear  decision  on 
the  subject,  but  Maiins,  V.G.  treated  it  so,  and 
said— which  is  extrenuly  valuable— "And  to  have 
become  an  estaUiahed  lule."  So  that  he  regarded 
it  as  a  settled  mle  of  the  oonrt.  whetbw  settled 
hj  that  oaae  or  otherwise  is  immaterial,  of  ooune. 
Then  the  matter  came  before  North,  J.  in  another 
form  in  Re  Bkawi  Twskti  v.  Shaw  (u&t  awp.). 
There  tiie  estate  duty,  or  rather  the  account  duty, 
came  in,  and  there  were  successive  a^pdntmsnts 
by  deed  of  specific  amonnts,  and  then  tiie  reiddne- 
was  appointed  by  will.  Questions  arose  there 
as  to  the  account  duty.  The  learned  judge 
decided  that  the  costs  should  be  borne  rateab^. 
There  again  he  did  not  decide  it  as  a  question  in 
his  discretion  at  all.  TroUope  v.  Routledge  (u&t 
«up.)  was  cited  to  him,  and,  although  not  referred 
to  in  his  judgment,  he  says  at  the  end :  "  But  I 
am  very  glad  to  find  that  there  is  authority  that 
the  oosta  should  be  borne  rateably."  He  there- 
fore seems  to  have  agreed  with  Maiins,  Y.G.  that 
that  waa  an  authority  on  the  point,  and  iwbwith- 
standing  what  occurs  to  me  lookiiig  at  the  oaae 
of  TroUope  v.  BoutleAge  (u&t  rap.),  wben  I  find 
two  learned  judges  aaying  that  it  is  an  authority 
I  think  it  must  be  regarded  as  such,  and  if  it  were 
not  aa  authority  at  zna  moment,  it  was  made  so 
hj  their  adoption.  Then  in  the  case  of  Re 
Bawndera  (u6t  tup.)  Ohitty,  L.J.  certainly  statu 
the  general  rule  in  perf  eotiv  clear  terms :  "  In  the 
case  of  an  appointment,  if  there  are  no  woMs  to  the 
contrary  " — ^he  is  diBting^iahing  appointment  from 
legacy — "  all  the  appointees  have,  aooording  to  the 
genend  rule,  to  h^r  rateably  the  expenses  of  the 
trustees  in  relation  to  the  admioistration  of  the 
fund,  including  its  diatribution."  Now,  tiiongh 
it  was  not  necessary  perhaps  for  his  deci- 
sion, there  is  a  clear  enunciation  of  the 
rule  by  not  only  a  Lord  Justice,  but  by  a 
Lord  Justice  of  very  great  experienoe^  not  only  at 
tbB  Bar,  but  as  a  judge  m  first  inatanoe  in 
administration  caaea  oases  of  the  kind  thati  am 
now  dealing  with,  and  it  seema  to  me  to  have 
exceptional^  hiph  authority.  He  says  that  all 
the  coata  of  adminiatering  the  f  and,  including  the 
distribution,  are  to  fall  upon  the  appointees  rate- 
ably. Now,  what  are  the  coata  of  administering 
the  fund  P  I  have  already  said  that  I  do  not  see 
that  the  costs  of  raising  any  particular  fund  can 
be  distii^fniBhed  from  tiie  other  costs  of  the 
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trnateei.  I  will  not  say  there  may  not  be  some 
'diBtiBction  in  a  particular  oaee,  bnt  generally  I 
think  it  mnet  be  taken  that  all  the  ooats  pro- 
perly incarred  by  the  tmstees  are  ooats  of 
adnuniBteriDg  the  fond.  It  is  for  that  reason 
that  they  are  entitled  to  have  them,  beoaase  they 
are  administering  the  fnnd,  and  in  that  fidnoiaiy 
obaraoter  they  inenr  the  costs.  It  is  becanae  they 
are  so  inonrred  that  they  are  to  be  pud.  They 
■aremore  or  lees  costs  of  administerijig  the  fnnd. 
Then  why  not  the  costs  of  rahnng  a  sufficient 
amount  to  pay  the  duty  ?  They  do  not  raise  the 
duties  in  a  case  of  this  kind  as  the  appointments 
Are  made,  but  they  raise  them  when  required  by 
the  Ooremment — they  raise  them  when  the  Idme 
-oomes  for  disbibation.  They  raise  them  out  ci 
the  whole  of  tiie  fund,  that  is  to  say,  any  part  <d 
it  that  happens  to  be  oouTenient  for  the  purpose. 
The  coats  of  raising  thoae  duties  are  costs 
incurred  in  discharge  of  their  duty  as  adminis- 
-trators  of  the  fund ;  tfa^  are  the  oosts  ctf  adminis- 
-terinp  the  fnnd.  I  think  that  the  rule  is  this, 
and  it  must  be  taken  to  be  quite  settled  that  all 
■tiie  costs  must  be  borne  b^  all  the  appointed 
funds  rateably.  His  Lordship  then  decliu«d  that 
■the  dntaea  ana  the  whole  of  the  oosts,  charges,  and 
■e^enaes  ai  the  tmatees  of  the  muriage  settle- 
ment mnst  bebome  xateaUy  all  the  appcnnted 
-ftinds. 

Sditdtors:  Janton,  Cobb,  P«arnm,  and  Co., 
Trinder,  Capron,  and  Co. ;  8imp$on  uid  Bowen. 


Nov.  25,  26.  27,  and  28. 
(Before  Kbeewich,  J.) 
Ba88.  Ratclitf,  and  Gbettoh  Lihited  v. 
Datbnport  and  Sons  Bbewbkt  Lihited 
AND  Be  Tbade  M ABES  OF  Basb,  Ratcliff. 
AND  Qbbtton  Limited,  (a) 
Trade  mark — InfringemerU — Beelifieation  of  Be- 
giater — Mark  common  to  the  trade — Improper 
UM  of  word*  "  Trade  mark  " — Dee^Hve  mark. 

Jn  an  action  hy  the  plaintiff$,  a  firm  of  brewere, 
the  ownere  of  ttoo  regUtered  trade  marke,  each 
eoneieting  $<Hely  of  a  plain  diam^Md,  to  rettrain 
the  defendanta,  aUo  a  brewing  firm,  frvm  fuing 
in  tMir  trade  a  pla4n  reetuinear  ten-widM 
figure : 

Held,  ihfU  the  defendants  device  did  not  »o  nearly 
resemble  a  diamond  as  to  be  calculated  to  deceive, 
and  that  the  plaintiffe'  trade  marke  had  not  been 
^fringed. 

Upon  motion  hy  (he  d^endanU  io  remove  the 
a6ooe  tnarhe  from,  the  regieter,  and  alao  eerUUn 
regietered  label*  of  the  plaintiffe,  all  of  whteh 
bore  inter  alia  the  device  of  a  diamond  with  the 
loorde  trade  mnrk  on  the  diamond,  and  oR  of 
w&ioA,  Of  well  aa  the  two  a&ove-m«nlMnia^  had 
been  regietered  as  old  marke  : 

field,  that  all  the  marke  must  be  removed  from 
the  register  on  the  ground  (a)  that  the  demee  of 
a  diamond  woe  at  thievr  respective  dates  of  regis- 
tration common  to  the  trade ;  and  \h)  as  to  the 
labels,  ihat  the  words  trade  mark  being  on  the 
diamond  alone  rendered  them  deceptive. 

Be  Apollinaris  Company's  Trade  Marks  (65 
L.  T.  Bep.Q  ;  (1891)  2  Ch.  186)/oMoiMd. 

There  is  no  difference  between  marks  used  before 

(•)  BcTorwd  bj  U.  r.  Dgrnujl.  Ebu^  BHrtitMMt-lAW. 


1875  and  marks  not  used  before  1875,  where  (hey 
Are  rendered  deceptive  hy  the  improper  tnserfion 
of  the  vorda    trade  mark:' 

This  was  an  action  broug^ht  by  MesBra.  Bass, 
Ratoliff,  and  Gretton  Limited,  brewers,  against 
John  Davenport  and  Sons*  Bmweiy  LimitecL  The 
plaintiffs  asked  for  an  injunction  to  restrain  the 
defendants  from  infringmg  the  plaintiffs'  tirade 
marks  Noe.  915  and  31,387,  and  from  using  in  oon< 
nection  with  their  trade  or  business  or  upon  any 
oaaka,  labels,  advertisemetits,  show  cards,  in- 
roioes,  or  other  trade  dooumenta  the  derioe  ci  « 
diamond  or  any  ocdonraUe  imitation  therec^  and 
from  passing  off  beers  not  of  the  plaintMh'  Inraw- 
ii^  ot  bottiing  as  and  for  aneh  bens  hj  the  naa 
of  a  kAH  diamond  or  any  oolonrable  unitalaon 
thereof. 

The  trade  mark  No.  915  was  restored  by  the 
plaintiffs  on  the  26th  Jan.  1876  for  Burton  ales, 
brown  beers,  and  stouts,  and  the  trade  mark 
No.  31,837  was  roistered  by  them  on  the  24tfa 
March  1883  for  beer  generally.  Each  mark  con- 
sisted oi  the  deWoe  of  a  plain  diamond  only, 
haring  on  it  the  word  trade  mark,  the  former 
beii^  coloured  red  and  tiie  latter  brown.  Both 
were  registered  as  old  marka. 

The  alleged  infrinfremenb  by  the  defendanta 
consisted  in  t^e  use  them  on  ahow  cards,  in 
oonjunction  with  their  name,  of  a  ten-sided 
fignra  coloured  red,  and  bearing  on  it  the  word 
"Family."  This  the  plaintiffs  alleged  was 
really  equivalent  to  a  diamond  pins  a  rectan- 
gular bar  at  each  lateral  end. 

The  defendants  denied  that  th^  had  infrinffad 
theplaintiffa*  marks  or  any  of  them,  or  that  the 
devioe  used  by  them  was  a  diamond  or  any 
colourable  imitation  thereof,  or  was  calculated  to 
deo^Te  or  oonld  deceive.  At  the  same  time  the 
defendants  moved  to  rectify  the  r^istw  ot 
trade  marks  by  the  removal  therefrom  not  only 
of  the  plaintiffs'  marks  Nos.  915  and  31,837,  bnt 
also  of  seven  other  trade  marks  registered  by  the 
plaintiffs,  each  oonsisting  ot  an  oval  label  bear- 
ing the  name  or  signature  of  "  Baaa  and  Co.," 
with  the  description  of  the  particular  kind  of 
beer  to  which  the  label  applied  and  a  central 
derioe  consisting  of  a  diamond,  coloured  red, 
green,  or  black,  bearing  on  it  the  words  "  trade 
mark."  Theee  seven  marks  were  numbered 
2.  27,781,  31,839.  31,840.  43,808,  43,809,  and 
53,995,  all  except  No.  27,781  bdng  registered  aa 
old  marks,  the  earlieet  of  them  (No.  2)  having 
been  placed  on  the  reg^ter  on  the  1st  Jan.  1876 
and  the  latest  in  1887. 

The  grounds  u|>on  which  the  defendants  relied 
in  support  their  motion  to  rectify  the  r^^ster 
were  (1)  that  the  derioe  of  a  diamond,  the  moat 
oonspicaoos  and  essential  particular  of  each 
trade  mark,  was  on  the  respective  dates  of  appli- 
cation for  registration  common  to  the  trade ;  (2) 
that  the  lab^  were  calculated  to  decave  tiie 
public,  as  the  word  trade  mark  was  printed  only 
on  the  diamond  and  would  induce  the  public  to 
believe  that  that  was  the  only  part  of  the  mark 
protected,  and  (3)  that  the  marks  were  not 
retristered  as  thcfy  Imd  been  used. 

The  action  was  beard  first 

MotUton,  K.Oh  Cutler,  K.G.,  and  SehUXer  for  the 
plaintiffs. 

TTomiinaton,  K.C.,  Balph  NeviOe,  K.O^  and 
SebarHan  for  the  defendants. 
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Ebkiwich,  J.— The  pluntiffB  boo  the  defen- 
dants for  the  mfiineement  of  their  tvo  re^pistered 
trade  marks,  Koi.  915  end  31,837,  beine  simplv  a 
Uenk  diamond  with  tiie  words  "  tnoB  mark " 
upon  it.  But  for  my  ptirpoM  it  ia  aimplj  a  dia- 
mond.  I  have  not  the  eUghteet  evidence  that  the 
defendanta  hare  either  obm  or  have  erer  intended 
to  nse  the  mark  complained  of  on  their  oaaks  or 
as  labels  for  the  bottlee  of  their  beer.  Therefore 
I  maj  dianuH  that  from  the  case.  Bat  I  have 
dear  evidence  that  they  hare  nsed  and  intended 
to  use  it  npon  show  cards  and  advertisements. 
That  ia  quite  enough,  of  coarse,  to  enable  me  to 
try  the  qneetiim  whether  the  desi^  of  the  defen- 
dMiis  as  nsed  by  them  is  an  infnngement  oi  the 
plaintifEa*  fatade  marks.  Now,  in  the  fitat  plaoe,  I 
UM^  at  it  from  a  naiiow  pcnnt  of  view,  nid  one 
vlueh  is  certainly  not  ezhaostiTa  of  tiie  ease; 
bat  I  think  it  neoessary  to  be  ocmsidered.  The 
pluntifKa  allege  that  it  is  a  diamond.  The  pleader 
eays :  "  It  has  a  bar  with  reotangnlar  comers  at 
the  lateral  ends  of  the  diamond  and  the  word 
'Famfly'  printed  npon  it"  It  is  treated  as  a 
diamond  with  some  addition  or  alteration.  Now 
Mr.  Monlton,  with  a  alight  assistance  from  myself, 
defined  a  diamond  to  be  a  quadrilateral  figure 
with  eqnal  sides  and  unequal  angles,  and  that  no 
doubt  is  sufficiently,  if  not  absolutely,  mathe- 
matically correct,  which  I  believe  it  to  be.  At 
any  rate,  it  is  correct  enough  for  our  purooses.  I 
have  the  diamond  as  nsed  oy  the  plaintifls  before 
me.  I  have  also  before  m6i  not  a  show  card,  or 
advertisement  of  the  defendants,  but  only  the 
design  itself  as  intended  to  be  used  by  them,  it  Wng 
inooiponted  into  show  cards  or  advertisement^ 
I  repeat,  I  bam  no  evidenoe  befm  me  at  all  to 
show  that  tiiia  design — I  omit  tiie  word  "■li'amily,*' 
which  appears  to  be  printed  on  ihe  om  beftm  me 
— was  intended  to  be  used  aimplioiter— that  is  to 
say,  by  itseli,  and  tiie  user  up  to  the  presmt  time 
has  not  been  of  that  character,  bnt  for  the  purpose 
of  cDmpariB(m  it  is  convenient  to  take  this  device, 
standiMf  by  itself,  and  also  the  diamond  of  Uie 
plaintifu,  and  to  pat  the  latter  on  the  defendants' 
design,  when  I  see  that  there  is  no  doubt  at 
all,  by  producing  the  two  long  upper  lines  and 
the  two  long  lower  lines  of  the  defendants* 
design  in  the  direction  of  their  length,  you  can 
make  the  right-hand  upper  line  and  the  right- tiand 
lower  line  meet,  and  yoa  can  make  the  Mft-haud 
upper  and  the  left-hand  lower  line  meet,  so  that 
those  lines  together  form  a  triangle,  bnt  with  the 
nnilt  that  yoa  cat  oat  a  oonsideiable  portion  oi 
the  defendants^  de^^  There  is  something  left 
out  botii  above  and  below  tiie  points  of  meeting. 
To  say  that  the  defendsnts*  device  is  a  diamoi^ 
•earns  to  me  extravagant.  Far  from  being  a 
qnadxilateral  figure,  it  has  ten  p<Ants  and  there- 
fan  ten  angles.  It  is  not  a  diam<md  wiUi  bars  at 
the  end,  because  yon  have  not  a  diamond  there 
at  alL  It  is  something  of  an  entirely  different 
oharaoter.  It  has  no  doubt  unequal  angles, 
and  it  has  four  sides  of  one  equality;  out, 
as  a  geo  metrical  figure,  it  is  as  different  as 
anything  can  jKMsibly  be.  Therefore,  the  position 
(hat  this  is  a  diamond,  t^^king  the  definition  which 
I  have,  is  to  my  mind  pure  eztravaganoe.  But, 
of  oomrse^  that  does  not  settle  the  question.  The 
■Km  important  question  ia :  Is  it  so  nearly 
naefliUing  a  diamond  that  it  is  likely  to  deottve ; 
fliat  is  to  say  (do  not  let  na  forget  tiie  test)  so 
to  deoeiTo  as  to  induoe  persons  to  buy 


the  defendants'  beer  in  the  belief  that  it  is  the 
beer  of  the  pluntiffa  P  If  it  does  not  do  that  it  is 
not  calculated  to  deceive.  Is  it  near  enoi^h  for 
thatP  Now,  on  that  I  have  a  oertain  amount  of 
evidence,  which  Mr.  Monlton  says  is  of  great 
weight.  I  do  not  agree  with  that.  I  think  it  is 
of  •  the  slightest  possible  character.  It  is  the 
evidence  of  several  gentlemen  in  the  trade,  per- 
feetiy  honest  themselTes.  who  say  that  they  tmnk 
that  these  ahowcards,  apecimens  of  which  I  have 
before  me,  placed  or  exhibited  outside  public- 
bouses,  will  mduoe  people  to  believe  that  Bass's 
beer  is  being  sold  within.  Well,  as  I  have  said, 
the  defendants'  device  is  not  a  diamond.  It  is 
distinctly  different  from  a  diamond ;  and,  to  my 
mind,  m  diffbrenoe  is  saoh  as,  quite  apart  from 
tiie  oritidsmB  which  I  have  made  upon  it,  would 
neoemarily  catch  the  eye  of  any  inteUigeut 
peraon.  I  remember  I  am  dealing  witii  a  person 
who  fairly  knows  Bass's  diamond  mark.  I  am  not 
taking  tlw  case  of  a  man  who  has  never  seen  Bass 
and  sees  something  of  an  angular  red  figure  and 
thinks  that  may  do  what  be  has  beara  of  ss 
Bass's  diamond  mark.  That  is  not  what  I  have 
to  consider.  I  have  to  consider  the  case  cf  a  man 
who  is  fairly  intelligent  and  fairly  well  acquainted 
with  Bass's  diamond  mark,  and  I  am  told  that  ha 
looks  up  and  sees  this  red  block — it  must  be  red 
— and  then  he  is  induced  to  think  that  that  is 
Bass's  red  mark.  Now  we  must  consider  how  it 
is  used.  Tiie  evidence  shows  that  it  is  never  used 
without  Davenport's  name  distinctly  writtmi,  and 
it  requires  a  Twy  much  greater  credulity  than 
mine  to  believe  that  a  man  oan  look  np  and  sea 
this  other  mark  which  has,  as  far  as  I  am  aware, 
no  geometrical  name — it  is  a  pure  inventioa— 
with  Davenport's  name  printed  in  laige  letbffs 
above  it,  and  be  forced  to  the  conclusion,  or  brought 
to  the  ocmcloaion,  that  it  refers  to  Bass,  and  that 
the  mark  is  Bass's  diamond  mark;  butwhatisxeallj 
the  giat  of  the  evidence  on  the  plaintiffs'  rart  la 
that  it  is  a  red  block — that  is  the  point  It  has 
angles,  no  doubt,  and  has  some  distant  aimilarity 
to  the  dianumd ;  but  the  great  similarity,  and  the 
one  thing  which  is  impressed  upon  a  person's  mind 
is  that  there  is  a  red  block  which  oatohes  t^e  eye. 
Now,  of  oonrse,  counsel  did  not  attempt  to  argue 
that  Bass's  were  entitled  to  the  colour  red,  either 
in  an  outlined  form  or  any  other  form;  but  that 
is  really  the  point,  and  I  am  a^ed  to  believe  that 
aa  long  as  yon  got  something  whitdi  an  unedu- 
cated CTO— a  careless  ^e — ^misht  possibly  m^Btuki^ 
for  a  dmmcmd  because  it  had  several  angles;  as 
loi^r  as  it  is  red  he  is  entitled  to  sot  :  **  I  was 
induced  to  believe  1^  that  that  it  was  Bass's  beer 
that  that  was  an  advertisement  of  and  not 
Davenport's."  Now,  speaking  for  myself,  I  am 
extremely  easily  led  into  thiuii^  that  than  is 
something  like  infringement  of  trade  mark  or 
get  up,  when  I  observe  that  tiiere  ia  evidence  of  a 
fraudident  deaig^.  But  in  this  case  I  have 
nothing  of  that  kind.  Messrs.  Davenport  have 
acted  m  the  most  straightforward  way.  What 
they  have  done  ia  to  invent  a  mark  of  thur  own  in 
which  they  take  the  colour  red,  which  tiiey  are 
entitled  to  do.  Talcing  a  certain  number  of  lines 
and  angles,  which  are  also  common  to  evetybody, 
they  have  not  produced  a  diamond,  but  tiu^  have 
produced  something  to  my  vn,  at  an  entirely 
oifEarent  oharaeter.  I  do  not  think  the  evidence 
which  makes  out  that  it  is  of  a  Mmilar  character 
is  entitled  to  any  weight  whatever.  To  my  mind. 
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a  more  trampery  case  of  this  olasa  was  never 
bToaght  into  ooart  There  will  be  jadgmeitt  for 
the  defendants,  with  coata. 

The  motions  hy  the  defendauta  for  the  reotifioa* 
tion  of  the  re^ster  were  then  heard. 

Warmington,  !K.C.,  Ralph  Neville,  E.G.,  and 
BebeuHan  for  the  motions  (as  to  the  marks 
No8.  915  and  31,837).— The  plaintifls  hare  churned 
a  monopolj  of  the  device  oi  a  diamond,  whether 
solid  or  in  outline  and  in  all  colours,  and  whether 
vacant  or  filled  up  by  a  d^spi,  word,  or  letter, 
and  the  oourt  has  adopted  the  view  that  their 
registrations  are  in  such  a  form  as  to  give  them 
this: 

Re  Worihington't  Trade  Mark,  42  L.  T.  Bep.  563 ; 

UCb.Biv.8; 
Jlc  Hodton,  T«$gier,  and  Co.'*  Trade  Mark,  (a) 
Re  Tumey't  Trade  Mark,  11  Pat.  Bep.  37. 

(a)  Nov.  10  and  14, 1881. 

(Before  Chittt,  J.) 

Be  HoDBOiT,  TsasuB,  and  Co.'s  Tbasb  Mark. 

Trade  mark — Old  umt — Concurrent  righte — Three  mart 
rule— Trade  Marke  BegietraHoa  Aet  187S  (38  S  39 

Viet.  e.  91),  >.  6. 

Where  it  ia  eougM  to  register,  by  virtue  of  the  "  three 
mart  rule,"  a  trade  mark  alleged  to  Aaiw  been  ueed 
btfore  the  Wih  Aug.  1875,  notxeithttanding  Giat  a 
etmAar  old  trade  mark  ie  already  on  the  regieter  for 
the  same  goode,  it  tnuet  be  proved  that  (here  toot  a 
aubstanUal  pubUe  ueer  of  the  mark  tendered  for 
regietration  euffi-eient  to  confer  upon  the  ovmer  a  con- 
current right  with  the  owner  the  trademark  olrvady 
regietered. 

£F.,T.,and  Co., &reirs)'8,appIwd/or  leave  torejrw^er  a  trade 
mark  for  heer,  which  they  ckiimed  to  have  ueed  tinee 
1672,  and  tohieh  conaieted  of  a  red  diamond  eontaining 
a  repreeentation  of  a  Uon  with  a  fieur  de  lit.  The 
a/pp\ieation  viae  opposed  by  B.  and  Co.,  brewere,  viho 
were  the  proprietors  of  a  trade  mark  registered  in  1876, 
which  coneieted  of  a  red  AiatMnd,  and  had  been  very 
etrtmnvelv  used  sinee  several  yean  prior  to  if.,  T.,  and 
Co'e  applieoMon.  The  emdenee  om  to  the  appKeante' 
ueer,  thotigh  ehounng  tome  lalee  under  the  mark,  woe 
not  Mati$/actory  aetoite  emtmt. 

Blald,  (1)  tAot  tti  aippUeante'  mari;  ao  nearly  reetmbUA 
the  opponent^  mark  ae  to  he  ealoulated  to  deceives 
(2)  that  the  appUcante  had  not  ahown  a  auffleient 
ueer  of  tho^  mark  to  have  acguired  a  eoTiourrent  right 
with  the  opponents  ;  (8)  that  the  opponents  could  have 
obtained  an  injunction  against  the  applicants  at  the 
date  of  the  paeeing  of  the  Trade  Marks  Registration 
Aet  1875,  if  the  facta  had  been  brought  to  their 
Irunoledya;  (4)  that  regiatration  mutt  be  refused  with 
eoete. 

This  was  a  Buniiuau  b7  Hodwm,  Teasier,  and  Co.,  a 
firm  of  brewers  at  Pwtsmoath,  asUng  tiw  ooiort  to  dizeot 
the  legistration  ei  a  trade  mark  for  beer,  wbioh  oon- 
aiated  of  a  diunond  bearing  withuk  it  the  figure  of  a  lion 
holding  a  flenr  de  lis.  It  wh  odonred  red,  uid  user 
dnoe  1872  was  claimed  for  it.  Bus  and  Co.,  of  Burton* 
on-Trent,  opposed  tha  tegiatration  of  this  devioe  on  the 
gioaad  that  it  so  nearly  resembled  a  registered  trade 
Bstk  of  theirs  (No.  915,  registered  in  1876)  oonaisting 
of  a  plain  diamond  simply  ooloored  red,  and  whioh  had 
been  largely  used  ^noe  sevetal  years  prior  to  1878,  as  to 
bs  oaloulated  to  deodn,  and  that  it  infringed  thdr 
trade  mark. 

Ines,  Q.O.  and  OMen«.Sardv  for  the  appliosnis.— Wo 
dlaim  registration  for  our  mark  as  aa  old  mark.  It  does 
not  so  nearly  resemble  Meesra.  Bass's  mark  as  to  be 
oalonlatod  to  deoeiTe.  [Chittt,  J.  referred  to  Ss 
Worthington'e  Trade  Mark  (48  L.  T.  Bap.  fi68;  14  Ch. 


Now,  we  submit  that  the  devioe  of  a  diamond  was 
common  to  the  trade  at  the  time  these  marks 
were  re^stwed.    The  evidence  shows  that  at  the 

Div.  8).]  If  it  does,  we  are  atill  e&titlsd  to  reglstaaticni 
as  wa  have  proved  soffioimt  user  to  oonatitata  it  an  old 
mack,  and  it  is  admitted  that  three  ooncorrent  t^wiiftT 
marim  may  bs  registered.  [Chittt,  J. — If  it  were 
shown  that  both  parties  started  their  marks  together, 
each  imknown  to  the  other,  the  case  iroald  then  be  ma 
of  oonamrent  ri^^  and  would  require,  of  oooim,  ao 
argument.]  In  case  of  proved  right  by  user,  do  poasi- 
bili^  <rf  mistake  or  liability  to  deoeption  would  wwraDt 
the  oourt  in  granting  an  iojunetion.  [Chittt,  J. — But 
hy  the  Aot  you  are  not  entitled  to  registar  wiUiout  the 
speoial  leave  of  the  oourt,  where  tiiat  which  you  propose 
to  register  so  nearly  resembles  a  trade  mark  already 
registered  as  to  be  oalonlated  to  deoeive,  and  the  rasem- 
blanoe  is  a  quaation  for  the  oourt,  whioh,  when  asked  to 
bold  that  there  la  a  oononrrent  r^ht  to  registar,  moat 
have  regard  to  what  the  effeet  of  r^pstiatiOB  wilt  be — 
name^,  to  give  an  absolnte,  exoloslTa,  iiuUspiitabla 
rigU.] 

Bomer,  Q.C.  (with  him  J.  Cutler)  for  Bass  aad  Co. — 
The  applioonts'  mark  ab  nearly  rasemblas  ours  as  to  b» 
oalenlated  to  deoeive.  They  have  not  established  a  oon- 
omrrent  ri^t,  for  the  evidenoe  of  many  persons  from  the 
applioants'  om  neighboorbood  is  to  the  efleot  that  the 
mark  they  olaim  is  unknown  there,  so  that  if  the  mark 
has  been  used  on  beer,  it  oan  only  bare  been  in  an  insig- 
nifloant  and  snrrepUtions  w^y. 

Inee,  Q.C. — Aooording  to  the  evidenoe  addooed  by  the 
applioanto,  no  one  in  or  naar  PortsmoBtii  ou  have  ftuOed 
to  know  of  &eit  user. 

Chittt,  J. — I  think  I  can  decide  this  case  withont 
hearing  you,  Ur.  Homer.  I  hsTS  given  the  beat  attentiooi 
I  oaa  to  ttie  evidenoe,  aod  to  some  extant  it  is  a  mattsr  of ' 
regret  to  me  that  tlie  ease  has  bsen  laiieA  on  affidavits. 
I  did  make  a  suggestion  at  the  beginning  whetlwr' 
oonnsel  desired  to  have  it  tried  by  evidenoe  m«d  voce, 
and  that  was  on  both  sides  rejaotad;  oonseqaently,  I 
have  to  go  through  the  affidavits  and  make  mp  my  mind 
in  the  bMt  way  I  oan  with  regard  to  what  I  find  there. 
The  applioation  is  one  by  Hodaon,  Tessier,  and  Co.  to 
register  under  the  6th  seotitm  of  die  Trade  Marks 
Bagistration  Aot  1875,  and  their  ease  is  that  seven  or 
^ht  years  prior  to  the  date  of  their  ^spUoattou  thsij 
were  using  a  partieular  trade  mark — nundy,  the  tiada 
mark  whidi  they  prodnoe.  The  applieation  is  simply  to- 
register  a  lozenge  with  a  lion  in  the  middle  of  it.  Now» 
the  first  point  that  I  have  to  consider  with  raferraoe 
to  the  6th  seotion  of  the  Aot  is,  whether  the  trade  mark 
of  Heasm.  Hodson  is,  or  is  not,  one  which  so  nearly- 
resemblea  that  of  Messrs.  Bsss  and  Co.  as  to  be  oal- 
enlated to  deceive.  I  have  eome  to  Hba  eomeluuon 
that  it  doea  so  nearly  resemble  it  aa  to  be  oalenlated 
to  daorive;  and  thon^  I  ^ree  tiiat  one  deataiQa, 
and  even  a  deoiaion  of  the  Court  of  Appeal,  doss  not 
bind  a  judge  upon  questions  of  fact,  it  seems  to  me  to  be 
impossible  to  oome  to  any  other  oonolnsion  tiian  that  I 
have  arrived  at,  e<msistently  with  the  view  of  the  faots 
that  was  taken  by  the  Court  of  Appeal  in  Worthinffien** 
oase  (ubi  sup.).  BCessrs.  Bsss  in  that  eass  showed  that 
they  were  entitlad  to  the  triangle.  Their  registered 
trade  mark  was  a  triangle.  The  Master  of  tim  BoUa 
and  the  Court  of  Appeal  held  in  that  oaxe  that  oolonr 
formed  no  part  of  the  trade  mark.  What  Messrs. 
Worthii^ton  and  Co.  desired  to  register  was  a  double 
triangle  with  a  obaroh  in  the  middle.  The  Master  of 
the  BdJs  aod  the  Court  of  Appeal  both  decided  that, 
havisgxegsrd  tothe  pumses  for  which  the  ttade  mark 
ooidd  under  flw  Trade  Hitrks  Begistration  Aets  be  need, 
that  was  on  the  part  of  Messrs.  Wmthington  a  trade 
mark  which  so  nearly  rasonbled  Messrs.  Bass*  trade 
msrk,  already  oa  the  register,  as  to  be  ealonlated  to 
deoeive,  sad  so  deoided.  Now  that  oase  is  abaohUalj 
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date  of  the  plaintiffli'  r^fiBtratton  tiiere  then 
were  and  had  for  yeara  hem  in  pablio  nae  eleven 
vr  twelve  markB,  all  oonsutinff  of  or  containing 
the  denoe  of  a  diamond,  and  all  id  which  the 
pladntiffa  are  in  a  poritiui  to  restnin  if  tiuwe 
markn  ramatn  on  the  reipater.  Ttaeee  diamonds 
bear  Tarions  derieea.  bnt  all  are  improperly 
covered  by  the  plaintiffs'  r^^^tration,  ana  tibe 
denoe  of  a  diamond  was  and  is  oommon  to  the 
trade.   Thia  b^nff  so,  the  ragiater  ehonld  be 

dudittinguishable  from  thia,  exoept  that,  if  poMibl*,  tliU 
ia  a  »troiig«r  oaas,  baoiOM,  iutead  of  taUn^  tw  oloztngei, 
A«7  only  take  cm.  Than  the  aeecnd  poiat  on  whiab 
1  have  baatd  a  -rwrj  oouideiabl*  argnment  U  tUi ; 
Zt  is  aaid,  (m  tba  part  of  MeMn.  Hodeon  and  Co.,  tiiat 
tfaey  had  at  tbe  date  of  the  Aot  a  floaomraDt  ri|rht  to  that 
wbieh  the;  alle^  to  be  their  trade  m  wk.  Whether  thej 
had  or  hai  not  mob  a  oononrrent  right  is  to  some  extent 
a  qnestfon  ol  faot.  Noir,  haTing  Uetened,  ae  I  aaj,  oare- 
foUy  to  the  affldsTits  which  Itave  been  raad,  and  hanng 
nad  them  otjaelf ,  I  think  there  was  some  user,  bat  of  a 
TMT  aUBht  kind,  of  the  aliened  trade  mark  with 
MUmnee  to  bear.  Koat  of  the  affidaTila  are  of  so  Tapie 
aad  looee  a  ehuaoter  that  I  am  not  reaUj  able  to  frapple 
with  any  deJlntte  faot,  or  anythlog  definite  on  whloh  to 
form  ajodgmetit.  [His  Lcvdahip  then  oonsldered  the 
eridenoe,  and  nontinoed.]  Sow,  I  hare  oome  to  the  ood- 
olnaion  on  tbe  evidenoe  that  there  was  not  enoagh  user 
oa  the  part  of  Bleisrs.  Hodson  and  Co.  to  establish  a 
oouoorraut  nser  qaite  q^art  frtHU  regiatrati<m,  and  I  hold 
diBt  as  a  matter  of  fact.  Bot,  asaiimfaig  that  there  ha« 
totu  aoBie  vasr  (rf  a  limited  kind,  then,  baring  regard  to 
the  6th  eeotion  of  the  Aat,  there  arisaa  this  qoeatioii, 
whether  before  the  Act,  if  this  Aot  had  not  been  pasted,  or 
il  the  whole  ease  wcrd  free  of  tbe  Aot,  Maasrs.  Baas  ooald 
oroonld  not  haTS  obtained  an  isjonotion  against  Messrs. 
Hodson  and  Co.  It  is  proved  and  not  qoestionsd  that 
Hesars.  Bass  and  Co.  have  nasd  thii  trade  mark  for 
aavanl  Taara  (I  do  not  cue  how  many)  prior  to  Measrs. 
HedaoB  and  Co. ;  Hr.  Inoa  aoggcabed  foor,  Ur.  Somer 
pula  it  aa  hl^  aa  tan  or  twelre.  There  waa  oonsidcr- 
aUa  vaar  on  Keasra.  Ban'  part  before  Heens.  Hodsoa 
oaed  it  Then  one  has  the  faot  that  ICesera.  Bass  and 
Co.  wen  not  aware  of  Heasrs.  Hodaon's  asar.  That,  of 
coorae,  bears  upon  the  qoeatioQ  of  the  natoie  and  extent 
<rf  the  naer,  bnt  it  also  bears  on  tbe  qaestion  I  am  uoir 
oooaldering,  wUeh  Is  one  of  law ;  eoold  Hesars.  Bam 
•ad  Cow,  at  tbe  paseing  ol  thia  Ao^  have  obtained  an 
tejooetira  i^ainst  Meaara.  Hodaon  and  Co.  F  I  am  not 
aoia  that  it  U  naeasaarj  toe  mj  Jadgmeat  to  oome  to  a 
eaodeaion  ;  bat  I  think  they  ooald,  and,  if  that  be  so, 
Iteaara.  Hodaon  and  Co.  had  not  a  oononrraot  right.  Tbe 
preidse  objeot  of  the  appUoation  is  to  register  noder  the 
4th  seetJoQ,  and  It  waa  argned  before  me  that,  apart 
Ik»b  the  Bsgiatratkm  Aot,  Maasrs.  B4as  and  Co.  ooald 
not  have  got  an  itijooetioB,  baeaaaa  there  waa  bo 
identi<3r,  or  bseaua  ii»  resemblance  waa  not  so  near  aa 
tebe  ealoolattd  to  daoeiTe.  Bat  the  whole  applioation 
bora  is  to  get  tbe  benefit  of  the  Aot,  and  regi«ter  under 
the  Aot.  It  seems  to  me  that  I  have  diapoecd  ot  this 
point  when  I  disposed  at  the  oommenoement  of  my  jndg- 
mant  of  the  point  wliether  the  sopposed  trade  mark  of 
Jfeaara.  Hodaon  and  Co.  doea  cr  dom  not  so  nearly 
reeemble  as  to  be  oalon'ated  to  deoaive.  The  rf  Bolt, 
Ifaneftwa,  ia  tbat  I  rafaae  the  awlioatioo  witli  the 
naoalraaaltaitoeoets.  Periuq^IsboinldB^Idonotoon- 
Midar  it  in  any  raapeot  a  oaae  of  frand  on  the  part  of  the 
spptioaata,  against  whom,  so  far  as  I  eaa  see,  no  snggea- 
tioa  flf  ffMid  ooald  have  been  made,  bat  I  may  add  that 
there  ia  no  explanation  why,  until  1880,  no  one  oame 
forward  to  register  this  valoable  trade  mark,  assomiag 
it  existed.  Tfaat  ia  an  obaervatioB  on  the  faots,  and 
perhaps  tattler  an  important  one  with  reapeot  to  the 
eataDt  and  natare  of  user. 

Solictors  1  Jaaatnps,  £loa,  and  Burton. 


rectified,  notwithstanding  such  difforenoes  as 
there  are  between  these  marks  and  the  plaintiife' 
diamond : 

ffyde  and  Co/«  Trade  Matha,  38  L.  T.  Bep.  777  ; 

7  Ch.  Dir.  724 ; 
2Z«  Wrant'  Tnda  Mark,  52  L.  T.  Bap.  467  ;  28  Ch. 

Dir.  5M. 

We  say  also  that  these  marks  onght  to  hare  been 
r^pstercd  ezactlj  as  tlisjr  had  been  need,  and 
that  is  not  the  oase.  As  to  the  plaintiflk*  labels, 
-ne  say  also  that  tSuej  are  oalcnlated  to  deoeir^  as 
the  words  "  trade  mark  "  am  printed  onlj  on  the 
^mond,  so  as  to  in^oate  that  that  is  the  trade 
mark  and  that  the  rest  of  the  label  is  not: 

Re  ^pollinarii  Company'*  Trod*  Sbrt,  65  L.  T. 

Bep.  6i  (1801)  8  Ch.  186 1 
Re  mUf'  Trade  Marki,  68  L.  T.  Bep.  793  )  (1893) 

2Ch.S62. 

Moulton,  K.C.,  J.  OutUr,  K.O..  and  F.  P.  M. 
Schiller  for  the  reapondents. — ^Tkere  is  not  snffl- 
oient  aridenoe  tbat  any  of  oar  marks  were 
common  to  the  trade  when  r^^tered,  nor  that 
any  other  marks  now  on  the  register  ooald  be 
confnsed  with  them.  As  to  their  all^fation  that 
some  of  oar  marks  are  oalcalated  to  dec^re 
becaase  trade  mark  apptw-rs  only  on  the  diamond, 
we  were  right  to  put  it  there,  showing  that  we  did 
claim  that,  while  we  also  told  the  world  that  the 
rest  of  the  label  was  pecaliar  to  na  as  it  bears  our 
name  or  signature.  It  is  really  a  question  of  fact 
whether  or  not  it  is  calculated  to  deceire,  and  for 
twenty-fire  years  no  one  has  come  forward  to  say 
so.  The  ApoUinmri$  case  {vhi  «up,)  does  not  apply 
to  an  old  mark,  only  to  a  new  one.   See  also 

Hammond  and  Co.  t.  Ifalcolm  Bruailifr  and  Co., 

9  Pat  Bap.  302  ; 
B«  WUW  Trade  Markt  (u6i  sup.). 

We  am  on  the  register  in  reapeot  of  a  claimed 
ueer  admitted  by  the  office.  Our  marks  were 
registered  as  nied ;  acoordiog  to  old  practice,  the 
essential  part  only  had  to  be  registered. 

E.  J.  Parker  for  tbe  comptroller. 

Xbk&wich,  J. — In  tiiis,  as  in  every  other  case, 
it  ia  of  the  first  im^rtanoe  to  define  the  issues  to 
be  decided.  Speaking  for  myself,  I  think  a  case 
is  always  best  tried,  and  best  decided,  when  the 
issue  ia  stated  at  the  earliest  possible  moment. 
It  is  not  tilways  poaaible  to  do  it  in  the  opening 
sentences  of  the  leading  counsel ;  bat  still  gener- 
ally, with  the  loyal  assistance  of  his  opponents, 
he  can  do  it  more  frequently  than  not.  However, 
it  ia  not  my  duty  to  read  a  lecture  to  leading 
counsel ;  but  it  is  my  daty — and  more  than  my 
duty — it  IS  put  upcn  me  as  a  neoasnty,  to  say 
what  the  pomt  is  whioh  I  consider  is  ndsed  for 
decision,  and  which  I  am  caUed  upon  to  dedde. 
If  I  define  it  wrongly,  that  of  oonrse  will  be  a 
fandamental  objection  to  my  oonclusicm.  For 
this  purpose  and  for  other  reasons  it  is,  I  think, 
convenient  to  take  separately  and  alone,  in  the 
first  instance,  the  earliest  trade  mark  of  Messrs. 
Bass  and  Co.,  the  trade  mark  No.  915,  the  single 
red  diamond  with  the  words  *'  Trade  Hark  "  on  it 
(which  I  may  discard  for  the  moment),  which  was 
registered  on  tbe  17th  Jan.  1876.  To  my  mind 
the  questiun  is  whether,  at  tliat  date,  a  diamond 
in  connection  with  beer— bottled  beer,  casks  of 
beer,  and  t>eer  generally — was  common  to  the 
trade.  In  using  that  ezpreaaion  I  intend  to  inter- 
pret it,  as  I  interpreted  it  in  the  Apollinari$  case ; 
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and,  aa  far  ai  I  am  aware,  that  is  the  interpre- 
tation which  has  been  accepted.  To  prove  that  a 
particular  mark  —  a  distii^ptiBbing  mark  —  has 
qem  used  hy^  manj  perscms  is  not  neoessarily 
proving  that  it  waa  common  to  iha  trade.  User 
18  ertdence  ci  its  b^ng  oonmuni — that  ia  to  aay, 
open  to  the  trade ;  bat  it  ia  not  the  naer  whidi 
itmAt  eatabliBbes  that  the  mark  was  oommon  to 
the  trade.  I  repeat,  I  oooaider  the  qneation  which 
I  hate  to  decide  ia,  whether  a  diamond  need  in 
4ionnection  with  beer  waa  oommon  to  the  trade. 
Hr.  Monlton  aaid  (and  I  will  jnst  deal  with  this 
in  paaaing)  that  in  order  to  make  evidence  naefnl 
for  this  porpoBe  yon  must  show  that  the  m»rk 
was  used  on  bottles  or  casks,  and  that  I  may  dis- 
ref^rd  correspondence,  memoranda,  and  so  forth. 
I  do  not  follow  that ;  I  think  it  is  oDnecesaary  to 
pursne  the  matter  farther,  bat  in  passing  1  say 
that  I  do  not  see  Uiat  correspondence,  memoranda, 
show  cards,  and  other  documents  can  he  safely 
disregarded.  Bat  iihe  point  of  Mr.  Uoolton's 
argum^t  on  this  part  ot  the  ease  is,  that  what 
he  has  regiatered  is  a  retd  diamond,  and  not  a 
diamond ;  and  if  he  ia  right  npoa  that,  tiien  on 
t3u9  ^kft  ci  the  caae  theSo  ia  a  gmt  deal  to  be 
said  m  hia  favour.  I  have  had  evidence— the 
evidence  of  cmly  onewitneaa,it  is  trae,  bat  oucon- 
tradicted  evidence  —  to  show  that  these  other 
liaers  of  a  diamond  are  not  calcniated  to  deoeiw, 
that  is  to  bay,  that  there  is  not  that  conflict 
between  them  and  the  diamond  mark  ot  Messrs. 
Bass  and  Co.,  which  is  likely  to  mislead  the  pablio 
into  thinking  that  what  ia  aold  b^  one  is  the  beer 
of  tbe  other.  To  my  mind  that  is  immaterial.  I 
think,  if  I  were  left  to  myself,  without  professing 
to'  decide  it,  because,  of  course,  I  have  not  gone 
narrowly  into  tbe  question,  I  should  be  much 
diaposed  to  adopt  the  view  of  Mr.  Monlton's 
witness;  and  to  aaytAiat  many,  if  not  all,  of  these 
different  naera  are  not  oalouated  to  dec^ve,  as 
eomiwred  with  Basa  and  Oa*B  naer;  bntlamnot 
obllvioaa  of  tbe  foot  that  that  haa  not  been  the  view 
pat  forward  hj  Measrs.  Baaa  and  Go.  in  the  ^ast, 
and  it  is  not  the  view  which  haa  been  entertained 
fay  the  courts  before  whom  thdr  applications  have 
come.  I  am  only  noticing  it  now  to  say  that  to 
my  mind  the  pout  ia  qnite  immaterial.  I  oome 
back  to  this :  la  tbe  nae  of  the  diamond  in  con* 
nection  with  beer  common  to  the  trade  P  Now, 
why  should  I  limit  it  to  a  red  diamond  ?  It  ia  not 
pretended  that  Measrs.  Bass  and  Oo.  have,  or  ever 
had,  at  any  time,  an  exdnsive  right  to  the  colour 
red.  What  they  have  register^  is,  no  doubt,  a 
red  diamond ;  but  to  my  mind  the  meaning  of  it 
is,  and  must  be,  that  they  have  regiatered  a 
diamond  which  th«y  are  pleased  to  colour  rad. 
There  is  a  good  body  of  evidence  to  show  that 
others  have  from  time  to  time  need  a  red  diam<md 
—I  mean  before  1876 ;  and  in  referring  to  one  or 
two  passages  in  tbe  evidence  directly,  Uiat  can  be 
iUoatrate^  but  for  my  purpose  I  am  putting  that 
aside.  Aa  far  aa  I  can  aee,  tbey  have  no  right 
whatever  to  appropriate  the  colour  red.  All  they 
wi  ohum,  if  tbey  can  claim  anything  at  all,  is  the 
right  to  nae  the  diamond.  I  remember  that  I  am 
now  only  dealing  with  the  mark  915.  Now.  was 
that  common  to  the  trade  at  tbe  date  of  their 
registration  on  tbe  17th  Jan.  1876  ?  I  select  four 
passages  from  the  evidence — not  by  any  means 
Haying  that  they  are  exhaustive,  but  saying  dis- 
tinctly that  they  are  sufficient  for  the  purpose  of 
answerii^  the  qneation.    I  turn  first  to  the 


evidence  of  Mr.  William  Butler.  He  waa  a  sign 
writer,  and  he  remembers  distinctly  the  device,  on 
a  ^gnboard  which  he  made  for  Heesra.  Chandler, 
ot  a  plain  red  diamond ;  and  he  nnta  that  back  ti> 
the  year  1873  or  tiiereaboata.  The  next  one  is  Mr. 
'  William  Franda  Tlpler.  He  waa  in  the  employ 
of  Meaars.  P.  and  B.  Fhippv,  and  he  entered  mto> 
that  employment  on  the  8th  July  1872.  He  tella 
ua  that  tiiete  was  a  mark  put  on  the  casks  and 
barrels  of  beer  mAd  by  tbem,  and  that  it  was  an 
open  white  diamond  for  single  diamond  beer  and 
two  diamonds  interlaaad  for  doable  diamond  beer. 
They  sold  beer  under  both  descriptions,  and  the 
atencil  plate  itself  was  prodoced.  and  marks, 
taken  by  means  of  that  stencil  plate,  were  pnt 
in.  The  next  ia  Mr.  John  William  Clinch.  He- 
remembers  the  device  of  three  clenched  fista,  aor- 
rounded  by  a  diamond,  and  that  waa  uaed  in  18t>& 
or  very  soon  after — at  any  rate  long  before  1876. 
The  fourth  and  last  which  I  think  it  neieaaaiy  to-, 
rafer  to  ia  Mr.  Alfred  Bates ;  and  lie  provee  th» 
mark  whloh  haa  bem  reCttred  to  thia  mcwnia^. 
and  whidi  is  a  veiy  oouTenient  one  to  refer 
to,  beoanse  it  gives  me  an  <^poTtanil7  oC 
dealing  with  Mr.  Monlton'a  aigament  on  thia 
pait  tlie  case.  He  refers  to  a  diamond  with 
an  anchor  in  the  cenbe.  The  anchor  in  the 
centre,  I  think,  waa  a  different  colour,  but  ihe- 
diamond  itself  was  red.  That  was  usedonbottlee 
and  on  show  cards.  Now,  besidea  evidence  of  that- 
character,  I  have  evidence  that  there  waa  a, 
Diamond  Brewery — a  breweiy  which  called  itself 
the  Diamond  Brewery— which  aeema  to  me  to 
pmnt  strongly  to  the  fact  that  as  one  might 
almost  have  thought  withoat  evidence  tiie  dia- 
mond vraa  in  very  oommon  nae.  I  have  also  th» 
evidence  given  by  one  of  the  witnesses  to  whom  T 
have  referred,  that  tbe  beer  of  one  firm  waa 
ordered  as  diamond  beer — mngle  diamond,  double 
diamond,  treble  diamond,  and  so  forth — and  tiie 
way  ot  doing  that  waa  to  order  so  mwiy  casks  or 
a  oaak  of  beer  with  the  diamond  drawn  in  the 
order  and  also  in  the  invoice,  so  aa  to  ahow 
whebher  it  was  nogle  diamond  or  ddnUe  dia- 
mond or  treble  dianumd  beer,  tbe  difference  beine 
in  qaality  and  in  price.  The  diamond  was  uaea 
not  by  the  wwd  "  diamond  "  but  by  inserting  iia 
the  order  and  invirfce  the  fignre  ot  a  dtammid  I  ■ 
think  that  evidence  ia  by  no  meana  to  be  diam- 
garded.  but  at  the  eame  time,  having  mentiinted  ■ 
it,  I  vdll  pass  away  from  it,  and  I  go  to  the 
-point  which,  as  I  understand  it,  is  the  main  points 
of  Mr.  Moulton's  ailment.  I  vrill  take  as  aa 
example  amongat  others  this  blue  anchor  in  the 
middle  of  a  red  diamond.  As  I  understand  the 
ai^ament,  it  is  that  that  is  not  tbe  use  of  the 
same  diamond  aa  that  uaed  by  Baas  and  Go.  I 
moat  remind  myaelf  tiiat  I  am  only  dealing  witb 
No.  915,  Baaa  and  Co.  nae  only  the  plain  dia- 
mond. Here  yon  have  something  qnite  diflarent- 
with  a  distinguishing  feature — a  featnre  anffi- 
cientiy  distingniahing  ■■  to  avoid  all  lialNlity  t» 
deceive,  namefy,  the  anchor  in  tbe  centre.  Now, 
of  oouree  there  ia  no  donbt  about  thia,  that  you 
may  have  a  combination  trade  mark,  perfectly 
good.  You  may  take,  if  yon  can  ingecioasly  do- 
so,  any  two  or  more  oommon  things — figaree* 
words,  or  whatever  it  may  be— quite  oommon 
things — and  interweave  them  in  each  a  way  as  to 
make  something  novel  of  itself.  What  i^  true 
about  patents  is  equally  true  about  trade  marks. 
As  long  aa  yon  have  got  an  integral  whole  wht^ 
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is  a  noTalty,  what  it  is  made  ap  of  U  immaterial. 
Of  oouree,  yon  mast  not  tak«  something  which  is 
oommon  and  pat  a  oommon  objeot  in  jonr  trade 
mark,  batjon  may  nae  common  things  to  make  a 
norelfy,  and  it  is  totj  freqnentlv  dona ;  bat  it 
does  not  follow  that  jon  may  take  out  of  tbst 
wh(^  one  of  tlieoMnp(nunt  puti  and  taj  thatthat 
is  good  by  itself.  If  7011  take  any  figure— I  will 
noi  suggest  any  one  in  particnlar — any  figure  yon 
find  in  atiade  mark,  which  is  good  becaase  it  is 
partot  a  combination,  yoa  cannot  extract  that  and 
than  put  that  on  a  label  or  otherwise  as  jon  may 
wpropriate  it,  and  say  "That  is  good  for  me. 
That  appears  to  me  to  be  what  Uessrs.  Bass  and  Co. 
wiah  to  do.  Here  I  have  the  use  of  a  diamond, 
combined  wiUi  many  other  things,  with  good  t^  ade 
naarks  or  not.  I  am  not  dealing  with  that  at  all. 
It  is  likely  enough  that  th^  are,  or  some  of  them, 
may  be  good.  Of  ooars^  I  am  not  oonsidering 
that  qoestion  ati  aXL  Bat  Messrs.  Bass  and  Co. 
oonldnot,  it  seems  tome,  in  1876,  notwitb stand- 
ing that  tfaeiy  nsed  the  diamond,  it  may  be, 
twMity  years  before,  take  oat  the  diamond  which 
bad  bean  need  in  one  way  and  another  hj  Messrs. 
Ashhy  and  many  oUier  people,  with  additums,. 
and  say:  "We  will  apprcwriate  tiie  lUaoMnid  and 
nobody  else  shall  n«e  the  dianwod."  That  seems 
to  me  to  be  a  liiing  which  cannot  be  done  at  all. 
The  diamond  itseu,  according  to  tbu  evidenoe. 
was  as«d  before  Jan.  1876  ]argeij.  Jt  was  re- 
g«rded:obTioas)y  by  all  the  trade  as  a  mark 
whieh  they  wera  at  liberty  to  nae  as  they  pleased. 
It  was,  it  seems  to  me,  in  the  sense  in  which  I 
Qonstroe  the  words,  oomtaoa  to  the  trade  at  that 
date.  Therefore  it  ought  not  to  have  been  regis- 
teved  aa  ^e  trade  mark  of  Messrs.  Bass  and  Co. 
Of  ooftrse^  in  saying  tha^  as  it  has  been  said  in 
other  easee  by  other  jodgee,  it  does  not  mean 
that  the  comptroller  was  wronf^  in  registering  it. 
What  be  had  to  do  was  to  register  an  old  mark 
wbidi  waa  piored-  to  be  an  old  mark,  and,  in 
order  to  prevent  too  mnoh  of  that  sort  ct 
thing.  Hben  me  a  rale  made  that  aalj  three 
jdeptical  markp  should  be  registend.  That  was 
aalf  a  rnia  of  the  office.  It  does  not  affect  the 
eonrt  in  the  least.  Theve  might  have  bem  <»i]y 
one  r^jtstered,  tber^  might  have  been  all  three ; 
bat  if  yon  find  at  tiiis  date  (as  I  fii^  as  regards 
the  diamond)  the  mark  ww  oommon  to  the 
trade,  then  it  was  improperly  registered — not 
in  the  sense  that  the  comptroller  ought  not 
to  have  pnt  it  on,  bat  that  the  applicants  bad  no 
right  to  pat  it  on,  and  it  mast  come  off.  Now,  if 
I  am  right  aboat  tbat,  I  need  not  say  a  word . 
about  the  other  mark  No.  31,^7,  which  is  again 
a  plain  diamond — whether  with  "  trade  mark  "  on 
it  or  not  I  cannot  say — according  to  the  copy 
which  has  been  f lumished  to  me  from  Uie  ofllce 
I  do  not  think  it  has  It  as,  bat  for  this  parpote  it 
is  quite  immaterial.  That  is  a  hro*n,  ur,  as  Mr. 
Ifonlton  called  it^  a  ebooolate  mark.  Again, 
colonr  is  immatwiaL  The  only  qoeetiou  is, 
whether  that  was  common  to  the  tiade  or  not. 
If  the  diamond  was  oommon  to  the  trade.in  1876, 
when  the  first  mark  was  roistered,  it  was  also 
cmnmon  to  tue  trade  in  1883,  becaase  it  was  regis- 
tered as  an  old  mark,  and  one  falls  within  tbe 
oUwr.  Now,  beudes  those  two  simple  marks, 
there  are  a  lai^  variety  of  others.  In  tbe«e 
Messrs.  Bass  and  Co.  have  registered  a  label  in 
which  the  diamond  appears  sometimes  red,  some- 
times green,  and  sometimes  black,  and  in  three 
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oases  there  is  some  number  or  letters  added.  In 
each  of  tbem  they  bave  the  words  "  trade  mark  " 
on  the  diamond.  Now,  it  seems  to  me  that  that 
ootnes  directly  wit^n  the  rale  laid  down  by  Fry, 
L.J.,  in  deliveriag  the  judgmmt  of  the  Goart  of 
Appeal  in  tbe  A^>Utnartt  case  (ubt  tup.),  I  will 
not  read  the  whole  pass^e*  but  simfdy  three 
lines :  "  An  owner  of  a  registered  trade  mark 
may  pat  it  on  a  registered  label,  bat  not  so  as  to 
mislead  a  reader  of  tbat  liUiel  and  indaoe  him  to 
believe  the  only  thing  roistered  is  the  diatinc. 
tive  mark."  Now,  it  aeems  to  me,  as  it  seemed  to 
Fry,  L.J.  in  tbat  case,  speaking  for  himself,  tbat 
by  patting  "trade  mark  "  on  the  diamond, 
Meuis.  Bass  and  Oo.  have  stated  to  the  publio 
tbat,  what  they  claim  as  trade  mark  is  the  dia- 
mond and  notbing  else,  and  then  they  register 
tbe  whole  label.  That  seems  to  me  deceptive. 
Mr.  Moulton'a  answer  is  that  in  the  ApolUnariM 
case  (uii  tup.)  the  court  was  dealing  with  a  new 

,  mark  and  not  with  an.old  one,  and  that  the  worda 
aaed  by  the  learned  Lord  Justice  cannot  be  oon- 
straed  as  referring  to  an  old  mark.  I  oaonot 
myself  see  any  limitaticm  of  what  he  says.  Tha 
principle  appean  to  me  to  refer  as  maoh  to  an 

,  old  mark  aa  to  a  new ;  and  aa  at  present  advised* 
if  the  rest  of  these  hibels  depended  <m  that  pcnnt 
alone,  I  should  think  that  they  ought  to  come  off 
the  roister.  Bat  I  need  not  say  anything  mora 
^KHit  that,  becaase  in  each  case  yon  have  the 
diamond,  and  the  diamond  is  pat  forward  at 
any  rate  as  an  essential  part  of  the  mark.  They 
have  put  ia  and  registered  as  an  essential  purt' 
of  the  mark  that  which  "was  oommon  to  the  trade, 
and  made  it  impossible  for  others  to  use  marka 
of  the  same  character  With  the  diamond  in  them, 
without  of  course  running  the  risk  of  having  an 
aotion  brought  gainst  bMm  by  Messrs.  Bass  and 

;  Coi,  and  therefore  they  are  pat  to  a  disadvant^e. 
when  SB  s  matter  of  fact  they  are  entitled  to  use 
the  diamond  mark.  From  vhat*  I  have  said.  1  - 
Uiink  thfly  are  entitled  to  ose-  the  diammd 
mark.  It  never  has  been  properly  r^stoed 
and  ouinot  be  i>roperly  registend  as  a  trade 
mark,  because  it  was  oommon  to  the  trade, 
in  1876.  On  that  ground  I  think  that  the  appli* 
cation  succeeds,  and  that  all  tbeee  marka  must 
come  off  the  roister,  and  that  Messrs.  Baas  and 
Od.  most  pay  the  costs,  inelnding  those  of  ib» 
comptroller. 

Solicitors  for  plaintiffs,  MeKanna  and  Co. 
Solicitors  for  defendants,  /.  Wetteott^  agent  for 
Writ/ht  and  Manhall,  Northampton. 


TueuZay,  Jan.  14. 

(Before  Kbeiwigh,  J.) 

Badhah  «.  WiLLUJa.(a) 

Partnerthip—Solieiton—Profita'-Ebm  euetT' 
tained. 

In  ateerlainittg  the  "prqfitt"  of  a  partntrMp^in 
the  abtenee  0/  tpeeial  agreement  to  the  eonlrarg, 
the  net  profile  of  each  year  muti  be  atetrtained 
upon  the/uoting  of  the  money t  actually  fwwMWl 
and  paid  in  that  year  without  refarenea  to  wheit 
the  work  it  done  in  reaped  of  w&teli  (&e  ^mxmeye 
are  received. 


<«i  aspocUd  bj F.  Ui-HCAK,  Men^  BsntaHMt-Uw- 
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Bt  a  partnenhip  agreemenb,  dated  tia  22iid  Jaly 
1880.  made  betveen  Mr.  O.  Badfaam  and  Mr. 
S.  W*.  Williami,  flolioitorv,  it  was  (infer  aZta) 
agreed  as  foUowa : 

1.  Mr.  WUHami  ii  to  ttoeim  8001.  par  aniniin  up  to 
llie  and  of  tba  year  18S0,  8501.  per  anniun  for  the 
following  two  years.  From  the  firat  Jaauuv  1885  (in 
Itea  thereof)  Mr.  Williams  ii  to  receive  one-fonrth  of  the 
profit!  (if  the  boaioeaa  afaall  hare  realised  a  net  profit  of 
not  leea  than  1600t.  per  aoDnm  in  the  menntiinr)  for  the 
■wzt  fire  yaara,  and  after  that  one-third  of  the  profits. 

This  inrtnerahip  was  disaolred  in  Aug.  1899. 

It  appeared  that  no  division  of  the  profits  had 
ever  been  made,  and  in  takinf^  the  partnership 
accoiinta  the  question  was  raised  whether  the 
actnal  receipts  and  payments  for  each  year  were 
to  be  taken  for  the  purpose  of  ascertaining  the 
profita  of  the  firm  for  that  jear,  or  whether 
moneys  received  aubfeqnently  to  the  year  1885 
for  work  done  prevlona  to  that  jear,  when  Mr. 
WiUiama  firat  commenoed  to  be  entitled  to  a  fixed 
share  ot  the  profita,  ahoald  be  oonaidered  as 
lielonging  to  Ur.  Badham  and  not  as  profits  of 
ihe  firm. 

This  was  a  summons  taken  ont  by  Mr.  Badham 
for  the  decision  of  the  above  question. 

Jtemhaie,  K.O.  and  Stewart  Smith  for  Mr. 
Badham.  — Mr.  Williams  was  only  a  aalatied 
partner  before  the  year  1885.  Heonghtnot  to  te 
entitled  to  share  in  profita  made  in  prerioua  years 
in  addition  to  having  drawn  his  fixed  aalaries  in 
those  years. 

Warringtm,  K.O.  and  Athtocrth  Jamea  for  Mr. 
Williams. 

KiKSwxGH,  J. — This  is  a  short  question  to 
be  shortly  diapoeed  of,  bat  it  is  one  of  con- 
siderable im|Knlaiie&  Mr.  Banshaw  has  just  now 
pat  it  in  the  vety  sbnngest  posuble  way.  He 
says  draw  the  line  at  the  end  ^  the  year  ltt84, 
and  start  entirely  afresh— 'that  is  to  say,  treat  it 
as  a  new  partnership  oommenoing  from  the  lat 
Jan.  1885,  and  then  as  to  what  would  have  been 
done  by  Mr.  Badham  iu  1881  the  profits  aiising 
from  that  must  belong  to  Mr.  Badbam.  That  is 
ao  according  to  my  view.  That  must  be  so ;  bat 
the  fallacy  is  that  it  is  not  a  new  partnership. 
The  partnership  oommenoed  many  ^ears  before 
then,  and  what  we  are  dealing  with  id  merely  a 
rearrangement  of  the  division  of  profits  from 
the  1st  Jan.  1885,  when  Mr.  Williams  receives 
his  one-fourth  share  of  the  profita.  It  could  not 
be  contended  that  he  was  then  atill  a  mere 
salaried  partner.  I  daresay  ic  would  be  put  so 
hj  Mr.  Badham  whether  any  profits  were  esmed 
or  not  i  bnt  even  if  that  were  the  proper  oonstrac- 
tlim  of  the  agreement,  what  he  is  to  receive  at 
the  end  of  Uie  year  from  Mr.  Badham  is  a 
certain  amoant.  It  ia  a  partnerahip  commencing 
with  the  written  agreement  and  oontinuing  into 
1885.  If  I  could  adopt  the  view  which  Mr. 
Benahaw  baa  put  before  me  on  behalf  of  the 
plaintiff,  that  joa  should  draw  the  line  entirely 
at  that  date  and  start  afresh,  not  only  should  I 
take  a  different  view  from  what  I  now  take,  but 
I  should  take  ib  from  the  very  reasons  which 
nige  me  to  take  the  view  which  I  am  about  to 
express.  It  is  quite  true  that  a  aolioitor'a  buai- 
neas  diftera  from  the  buainesa  of  any  trading 
concern.  It  is  a  business  which  we  need  not 
describe,  and  which  we  all  know  stands  quite 
alone.   But  for  the  division  of  profits  a  solicitor's 


[Ohav.  Bit. 


bnsiness  must  be  Tsgsrded  just  as  any  otker 
bosinesfi  oonoem,  and  it  must  stand  on  the  same 
lines  (ao  it  seems  to  me)  as  any  ordinary  inde 
or  buainesB.  There  are  no  doubt  many  ways  of 
testing  it.  Ton  may  teat  it  with  regard  to  the 
returns  made  for  income  tax,  or  yon  may  test  it 
for  the  purpose  of  diviuoa  of  j^rofita  Detweeu 
partners,  and  yon  may  test  it  in  many  ways. 
But  one  must  not  decide  too  haatily,  and 
cooeider  the  returns  of  income  tax,  because 
tboae  are  governed  by  law  independent  of 
the  partnera,  whereaa  the  diviaion  of  profits 
between  themselves  is  a  matter  entirely  of  agree- 
ment between  the  partners,  and  if  they  pleaae  they 
can  couaider  as  profit  made  in  any  given  year, 
profit  which  ia  not  really  attributable  to  that 
year.  Take  the  bypotbeticat  oaseof  thefiratyear 
of  a  partnership,  which,  of  course,  cannot,  as  a 
rule,  t)e  a  profitable  one  in  the  sense  that  there 
is  Bomething  coming  in  representing  profit  in  that 
vear.  The  ^stem  of  credit  whidi  prevails  in  all 
Dusinesses  and  trades  prevents  the  possibility  ot  a 
lar^te  proportion  of  profit  being  made  in  the  first 
year  of  any  concern.  Supposing  at  the  end  ot  the 
firat  year  the  two  partners,  whetiier  solictors  or 
b^ers,  say :  "  We  have  had  a  very  good  year,  we 
have  not  got  mnch  money  at  the  bank,  but  it  is 
coming  in,  and  moat  of  it  will  come  in  in  the  next 
three  montha — there  is  no  reason  why  we  should 
not  divide  as  protits  a  considerable  anm,  and,  in 
order  to  divide  it  aa  profits,  why  should  not  we 
draw  upon  our  bankers  P  "  There  is  nothing  dis- 
honest in  that,  and  nothing  contrary  to  ordinary 
commercial  morality,  and  certainly  nothing  con- 
trary to  ordinary  oommeroial  practice.  A  man 
mi^^ht  oonaider  that  he  was  fairly  entitled  to 
divide  ^fits  and  put  into  hia  own  pocket  a  sum 
formed  upon  an  sstimate  of  basinaaa  done — the 
money  coming  from  tiie  bnnness  done  in  the 
year  first  olosed.  But  woiddthat  be  properlythe 
profits  of  the  year  P  It  seems  to  me  that  in  the 
abeenoe  of  specoal  agreement  the  profits  ot  the 
year  must  neoessarily  be  the  reoeipts  of  that 
given  yeari^ter  the  expenditure  and  whatever  else 
in  the  way  of  depreciation  fund  and  so  on  applio- 
able  to  the  particular  case  is  set  against  it.  In 
the  absence  uf  a  special  agreement,  I  do  not  see 
how  any  accounts  could  otherwise  properly  be 
taken  ou  a  real  footing,  and,  in  the  alraenoe  of 
special  agreement,  I  venture  to  say  that  no 
accountant  would  audit  accounts  so  as  to  show  a 
profit  on  that  mere  footing ;  you  may  provide  by 
estimate  for  it,  but  of  oourae  that  requires,  to  my 
thinking,  a  apedal  agreement  If  yon  have  no 
proviticm  for  an  estimate,  then  yoa  mast  tiJce 
the  aotoal  facts.  What  is  true  ol  a  tradhig  oon- 
oem is  true  ol  basinssses  whiolvarenot  bnainesa 
inatitntiras.  Take  haphazard  auch  an  institution 
as  the  Zoological  Society  of  London,  which,  of 
course,  oaonot  earn  profit.  Would  it  be  poaaible 
for  them  to  make  out  an  account  for  tne  year 
1901  on  the  footing  that  many  subaoribers  had 
failed  to  pay,  and  that  therefore  the  moneys 
which  they  ought  to  have  paid  in  1901  ahoald  be 
treated  aa  reoeipts  for  that  your?  The  total 
assets  which  you  might  have  made  you  may  esti- 
mate, but  yoa  cannot  treat  as  received  for  the 
purposes  of  SEcertaining  the  balance  doe,  moneys 
which  ought  to  have  l>een  paid  in  1901,  bat  which 
have  not  i3een  paid.  Although  in  the  example  I 
have  taken  there  oould  be  no  question  of  profits, 
yet  the  same  principle  applies  to  the  acoonnta 
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hero  in  the  absence  of  special  agreeniMii.  There 
an  soTeral  case*  of  reoent  date  in  which  the 
qnortaon  hae  ariMii  of  what  a  oompuiy  ought  to 
divide  aa  profita,  and  that  ia  beoanae  there  is  a 
power  whieh  aometames  exiata  or  Benerallj  exists 
to  eeliiiuiia  Uie  pzoftta  earned  for  Uie  purposes  of 
gifinff  the  ahareholdera  immediatelj  a  proportion 
of  that  which  according  to  a  fair  eatimate  would 
otherwiae  oome  into  the  accounts  of  the  next  jeer. 
There  hare  been  mxaj  learned  disonaaiona  l«ely, 
and  I  sappose  there  are  likely  to  be  more,  as  to 
what  mar  fairly  be  bronght  into  aoooont  in  that 
way  for  the  parpoae  of  dirision  of  profits,  but,  in 
the  absence  of  anything  of  that  kind,  if  it  is  a 
mere  qnestion  what  were  the  profits  made  in  a 
partacolar  year,  it  seems  to  me  that  the  daty  is 
to  ascertain  what  cash  has  been  received  and 
what  oash  has  been  expended,  and,  if  that  is 
&irly  d«me,  yon  know  the  profits  of  tbe  year.  If 
there  ia  a  large  oatstandiDg  liabilitj  which  cannot 
be  arttled,  tiie  partners  will  estimate  that,  and  it 
will  not  be  considered  as  part  of  the  profita.  If 
there  ia  a  laige  outstanding  poadble  loaa,  and 
tikOn  ia  a  lame  earn  doe  to  a  elientj  thrn  yoa 
woflild  TOOTide  for  that.  But  in  aaoertuning  what 
ia  really  actually  dividble  for  the  year  fairly,  yon 
take  tbe  cash  account  aa  it  stands,  and  really  uiat 
ia  the  principle,  of  oonrae,  of  inoome  tax  retnros. 
Tbe  income  tax  rrtarn  is  a  return  of  the  actual 
recmpts  less  sncb  expenditnre  aa  ia  properly 
chargeable  against  those  receipts.  Putting  it  in  a 
concrete  sense,  you  may  ask  a  man  whether  he 
has  had  a  good  year.  He  says  "  Yes.  I  have 
had  an  exculent  year,  but  unfortunately  those 
with  whom  I  hare  been  dealing  have  not  paid  up, 
and  conaequently  J  find  a  little  difficulty  in  meet- 
ing my  Ohristmas  bills.^  Bat  that  does  not 
prevent  your  having  had  a  good  year  in  the  sense 
<rf  havii^  dcme  a  large  amoont  of  bouneaa.  But 
of  oourae  it  makes  a  great  deal  of  diflerenoe  if 
70a  oomider  it  with  a  view  to  the  money  he  has 
aTailabk^  and  if  he  is  asked  what  he  has  to 
^Tide  he  would  he  boimd  to  aay :  '*  I  have  very 
little  to  divide.  I  luive  veiy  littSe  wherewith  to  pay, 
bat  next  year  I  have  every  reaatm  to  hope 
from  the  business  done  that  It  will  be  better." 
Now,  taking  another  example.  A.  merohemt  in 
Ziondon  consigns  a  cargo  to  some  forei^  port  for 
a^  in  1901.  Suppose  the  payment  is  made  by 
Inlla  perhaps  at  six  or  three  months,  it  may  mn 
into  1902.  Now,  are  they  to  treat  that  as  con- 
cluded in  1901,  and  consider  that  business  as 
attributable  entirely  to  1901  vben  the  bills  may 
not  be  met  Lt  maturity  ?  Are  they  to  consider 
those  aa  ao  muoh  cash  for  the  purposes  of  that 
busineaaP  It  seema  to  me  that  that  would  be 
entirely  wnmr  in  the  abaence  of  a  spedal  agree- 
ment.  For  the  pnrpoaea  erf  the  balanoe<aheet,  no 
donbt,  they  woom  estimate  that  there  ia  an  ont- 
atanding  aaaet  which  they  hope  to  realise ;  but 
for  the  parpoae  of  ascertaining  the  profit  and 
loss — that  is  to  say,  what  is  to  be  divided — it 
seema  to  me  that  they  must  coasider  only  what 
thcgr  have  reoaved*  because  those  bills  will  only 
oome  in  when  met  at  maturity  in  1902.  I  am 
boond  to  consider  this  simply  apart  from  any 
spemal  agreement,  because  here  all  I  have  is  that 
Hr.  Williams  ia  to  receive  a  fourth  part  of  the 
profita  and  nothing  more.  Is  there  any  speiual 
agreement  about  that  in  the  plaintiff's  favour? 
There  is  certainly  n<me.  I  do  not  think  myself 
there  ia  anytlung  <hi  the  evidence  to  show  uiat  a 


npeml  agreement  establishing  the  pracUoe  would 
help  the  defendant.  There  is  certainly  nothing 
to  help  the  plaintiff.  That  fact  being  ao,  I  must 
decide  the  qiiesta<m  quite  apart  from  any  practice 
which  prev^la,  snppoaingpraotioe  could  affect  it 
It  aeema  to  me  on  that^  that  although  I  quite  aee 
that  it  introduoea  difficulties  and  that  a  line  has 
to  be  drawn  for  certain  purpoaea,  and  that  the  reanlt 
of  drawing  that  line  in  the  way  I  do  g^ves  Hr. 
Williama  a  share  of  the  profits  in  the  business 
really  transacted  by  Mr.  .^dham  alone,  he  htAng 
the  only  reaponailue  partner  in  the  firm,  never- 
theless, treatmg  it  as  a  partnership  which  00m- 
meaced  as  it  did  from  use  date  of  the  written 
agreement,  I  think  the  Reno^  prindple  must 
apply.  I  shall  give  directions  to  the  master  that 
in  taking  the  accounts  he  must  oonslder  the 
sums  received  and  the  sums  expended  in  each  year 
only  for  the  purpose  of  ascertuning  the  profits  of 
that  year. 

SoUdtors:  Qoldring  and  PhUlip$;  Davidton 
and  Jforrtss. 


Tue$day,  Feb.  11. 

(Before  BrczuiT,  J.) 

Se  FcHwicE,  Stobabt*  ahd  Go.  Limited; 
Deep  Sea  Fibhbrt  Compaet  Ziimitbd's 

CUIH.  (a) 

BiU  of  exchange — Notioe  of  dahonour— Waiver 
— Two  coMpawiee  with  aam«  $eeretary-~Pr»- 
Mumptio»  of  aoliee— Duty  io  eomtnwUeaie— 
Bills  of  Exchange  Act  1^(45  &  46  Fiot  e.  61), 
«t.  48,  49,  50. 

Notice  given  to  a  eecretary  of  one  coinpany  is 
not  notice  to  another  company  of  tehich  he  it 
aUo  secretary,  unless  it  comes  to  him  under 
circumstances  which  make  it  his  duty  to  com- 
municate it. 

This  waa  a  claim  in  the  voluntary  liquidation 
of  Feuwick,  Stobart,  and  Oo.  Limited,  that  the 
Tolnntaty  liquidator  of  the  Deep  Sea  Fishery 
Gompany  Limited  might  be  tMmitted  aa  a 
creditor,  and  ia  r^wrted  aa  the  qoeslion  how 
far  knowledge  which  oomea  to  an  offidal  of  ft 
company  in  one  capacity  will  be  imputed  to  him 
in  another  capacity. 

Fenwick,  Stobart,  and  Co.  Limited  were  ship- 
owners and  ship  brokers,  and  were  interested  m 
the  Deep  Sea  Fishery  Oompany  Limited  and  in 
an  Icelandic  company  called  the  Fiskeri  Aktie- 
selskabet  Gardar  (hereinafter  called  tbe  Gardar 
Gompany),  which  were  both  eng^ed  in  the  busi- 
ness of  deep  sea  fishing.  The  two  English  com- 
panies had  several  directors  in  common,  and  all 
three  occupied  the  same  office,  and  used  the 
eervices  of  a  Kr.  Higgins  as  their  common 
secretary. 

In  Aug.  1900  the  Gardar  Oompany  were 
indebted  to  Fenwick,  Stobart,  and  Go.  Limited 
for3525Z.,  and  were  being  preaaed  for  payment. 
They  were,  however,  unule  to  fulfil  their 
obligations,  hut  tbe  Deep  Sea  Fishery  Oompany 
were  unwilling  that  th^  ^ould  be  forced  into 
liqnidatiim,  and  decided  to  help  them  over  their 
dit&calties.  Accordingly,  on  the  13th  Aug.  1900, 
tbe  Deep  Sea  Fishery  Opmpauy  held  a  meeting 
at  which  it  was  resolved  to  make  an  advance  to 
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the  Gardar  Company  npon  debeDtareii,  and  it 
was  alao  resolved  that  the  company 

D>  parohaw  frttn  Fdnwiik,  StoSart,  an^  C>.  ths 
•SRaptanoe  oC  lbs  Q  wdac  CampaDy  at  «a*«a  days'  nighb 
for  iha  amoont  of  S585t.  so  mom  u  tha  Gardar  Con- 
pMy  hM  paatad  ths  nsoMiary  resolaUons  to  enate 
iBortgaga  (UtwDtaraa  for  17,0001.  as  atatsd  ia  tha  former 
r<iaolattoD9  ani  ha«  agreod  to  allot  Uwm  to  tbe  Deep 
S«a  Fubery  Comoanr  or  ita  nomioeu,  aa  saoaritr  for 
aa  advanoo  of  85001.,  ot  which  the  amoaat  of  the 
aiodptanoa  to  be  puiobaaed  as  above  is  to  be  treated  as 
f  omuag  a  part. 

In  pnrsnanoe  ot  this  arrangement,  Fenwick, 
Sbobart,  and  Go.  on  the  same  day  drew  a  bill 
payable  at  seven  days'  aifiht  to  their  own  order 
for  the  35252.  npon  the  Gardar  Compuiy,  who 
daly  accepted  it ;  and  tbe  bill  was  then  indorsed 
over  by  Fenwiok,  Stobart,  and  Go.  to  the  Deep 
Sea  Fishery  Company  as  against  their  cheqne  for 
tbe  amonnt  The  bill  was  presented  on  toe  doe 
dale,  and  was  dishonoured. 

Aooordiog  to  the  eridenoe  of  Mr.  Hifwjns,  the 
jmnt  aeoretaiT  of  the  three  companies,  which  was 
Hooepted  hy  Hbe  learned  jndge,  it  was  irithin  the 
knowledge  of  all  parties  ooncerned  that  tbe  bill 
wonld  m  dishononred,  and  Hr.  Higgina  also 
Bw(»e  that 

Stewiak,  Stobarfc,  and  Co.  Limited  nsrer  leoelTed 
netioa  of  Aahononr  of  the  bQl  from  aayoae.  I  nerer 
save  any  notioe  of  the  dlshoaoar  of  tiie  bill  to  them,  as 
I  was  fnlly  aware  that  it  had  never  been  the  intentton  of 
luiyona  oooseoted  with  the  tnutsaotioD  tbat  tbcy  ahonid 
be  liable,  aad  tiiat  the  bill  was  as  abo*e  stated  merely 
drawn  by  thna  at  the  request  of  and  for  the  purposes  of 
the  Deep  Sea  Fishery  Compaoy. 

The  Deep  Sea  Fishery  Company  ultimately 
took  prooeraings  npon  the  bill  aeainst  the  Gardar 
CompahT.  and  recovered  31661.,  leaving  a  balance 
doe  of  3591. 

Tbe  oompanies  sabaeqnently  went  into  volnn* 
tary  liqnidation,  and  the  liquidator  ot  the  Deep 
Sea  Fishery  Oompauy  took  oat  tiiis  snmmons 
.claiming  to  be  admitted  as  a  creator  in  the 
winding<np  of  Fenwick,  Stobart,  and  Go.  for  the 
3592. 

Lewtt,  E.O.  and  E.  Ford  for  tbe  claimaat.— 
Fnwick.  Stobar^  and  Go.  axe  Uable  as  dmwera 
ofthebilL 

EnglUh  Harriton,  K.C.  and  D.  C.  Leek  for 
Fenwiok,  Stobart,  snd  Co.— We  say,  firsts  tbat 
under  the  ciroamstanoes  there  was  no  intention 
by  any  pari^  to  this  transaction  that  we  shoold 
be  Uable ;  it  was  an  out  and  out  pnrobase  of  the 
debt  witbont  reooorse  ^[ainst  the  original  ere- 
ditor.  Secondly,  we  are  disdiat^d  under  the 
Bills  of  Exchange  Act  1882,  e.  48,  for  want  of 
notice  <^  dishonour.  Higgina,  as  secretary  of  the 
Deep  Sea  Fishery  Company,  no  doubt  knew  of 
the  diahonour;  but  that  does  not  give  notice  to 
Fenwick,  Stobart,  and  Co.,  because  he  never 
commonioated  it  to  the  board  of  that  company, 
and  it  was  not  his  dnty  to  do  so. 

E.  Ford  in  reply. — There  is  nothing  in  the 
facts  in  this  caae  to  oust  the  ordinary  Liability  of 
tbe  drawer  of  a  bilL  The  secretary  of  a  company 
is  the  properperson  to  give  and  receive  notices  on 
its  behalf,  mggins  did  in  tact  know  of  the  dis- 
honour, and  he  cannot  be  treated  as  two  persons ; 
it  was  not  necessary  for  him  to  give  notioe  to 
himself.  Moreover,  notice  may  be  considered 
here  to  have  been  impliedly  waived  within  tbe 


[Chah.  Dit. 


meaning  of  the  Bills  ot  Exdiaage  Aet'  1882, 
s.  50  (b).   He  referred  to 

Caunt  V.  Thompton,  7  C.  B.  400. 

Buckley,  J.  stated  the  facts,  and  held  that  the 
true  transaction  was  a  purchase  of  the  debt,  with- 
out any  intention  to  create  a  liability  on  Fenwick, 
Stobart,  and  Co.  in  the  event  of  the  debtor  not 
paying,  and  tbat  the  Deep  Sea  Flsheiy  Company 
did  not  in  the  circumstances  ac^nire  any  nghto 
under  tbe  bill  as  against  Fenwick,  Stobart,  and  Co. 
His  Ijordship  oimtinned;  But  there  is  another 
point  which  involves  conuderalions  of  some 
general  importance^  and  it  is  this :  Hr.  Higgina 
was  secFetary.ot  the  Deep  Sea  Fishery  Company, 
tbe  holders  of,  ^e  bill,  and  he  was  also  secretarj 
of  Fenwick,  Stobart,  and  Co.,  tbe  drawers  of  tbe 
bill.    In  the  one  character  he  knew  that  tbe  bill 
was  dishonoured.   Was  that  fact  notioe  of  dis- 
houour  to  himself   as  secretary  of  Fenwick, 
Stobar^  and  Qo.  ¥   In  other  words,  is  it  true  as  a 
general  proposition  that  a  fact  which  comes  to  tbe 
knowledge  of  a  man  as  secretary  of  one  company 
is  notice  to  hiqi  as  secretary  of  the  other  compajiy 
from  the  mere  existence  of  .the  common  relation- 
ship P   In  my  opinion,  it  is  not.   [His  Iiordship 
read  Mr.  Higgins'  evidence,  and.  continued:]  So 
that  here  the  aecreta,ry  of  the  Deep  Sea  Fishery 
Company  knowa  the  fact  nnder  cironmstanoes 
SDcb  as  that  it.  was  .not  his  duty  to  ooounnnioala 
it  to  himself  aa  storetaiy  of  Fenwick.  Stobart,  aqd 
Go.  I  think,  tbat  .the  troe  teat  is  this.  Where  a 
man  holds  a  double  character  it  is  not  neoesaaxy 
tbat  he  shonld  writer  letter  from  himself  to  him- 
self to  inforuji.  .himself  in  another  chsracter. 
What  yon  hav#  .to,see  is  whether  the  information, 
he  geta,  as  secretary  ot  tbe  one  company,  comes 
to  bim  nnder  such  -circumstances  as  that  it  ia  his 
duty  to  commi^nicato  it  to  the  other  company. 
Suppose,  for  i^utance,  as  secretary  of  the  fir^ 
company,  he  leania  something  which  it  would  be  a 
breach  of  bis  duty  to  that  bompany  to  communi- 
cate to  the  other  company,  I  should  say  certninly 
that  is  not  notice  ta  the  other  company.  It  depenw 
upon  the  circumstances  relating  to  the  particular 
-case.  Hwe  be  knew  of  the  dishonour  of  the  mil  by 
the  Gardar  Company  under  cLccumstances  undAr 
which  it  wa«  Jiot  l^is  docy  to  communicate  it  to 
Fenwiok,  Stobart,  and  Cb.    Therefore  I  think 
there  was  pa  notioe  of  dishonour  to  Fenvii^, 
StolMuiv  uid.  Cq.  The  result  ia.  npon  that  gnnmd 
also,  that  tbe  ^«wer,.if  even,  he  was  ever  Uab^ 
wonld  be  discharged.  {  therefore  diamiss  the 
claim,  and  asd/at  ttw  olumant  topay  the  costs. 

S<di(nfcors  lor  obumaat.  Btokta  aiid  SMbss. 
Sdliaiton  far  Fenwick,  Stobart,  and  Oa,  iioMlaas 

and  Co.        ■  ■ 


Fa.24«MdManhS. 
(Before  BircnsT,  J.) 

Be  PASTiiiaTON ;  Beioh  v.  Kase.  (a) 

Settled  Land—,Lefi$eJioId  howei — D^eeiiee  drain- 
age— BequireaunU  of  $a'n\tary  authoriUea — 
ImprovemenU^Repavra^TenavA  for  life  and 
reynaindervun— Bailed  Xond  Aei  1882  (4&  A  4/6 
Viet.  e.  38),  m.  25,  56— SeWed  Land  Aa  189u 
(53  &  54  Vict.  e.  69).  it.  13, 15. 

Leatehold  houses  wers  nttUd  iiiNm  tmtt  out  of  the 
rents  and  projite  to  pay  the  head  rente  ana  per- 

(«>  E«ported  taj  A.  L.  HoasiB,  Baq.,  Banistsr-at-Lav. 
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tJk«  rapeeiiM  ZeaM*,  oiui  «iui|/<e(  (Jienfo  upon 
tntMifor  A.  for  life  with  remainder  over. 

HM,  <Aa<  ike  UnmU  for  life  wu  only  entitUd  to 
OtB  haloMea  of  ineome  remaining  afier  the  die- 
dtarge  ttf  aU  the  Migatione  impoeed  by  the 
ieaaee,  and  eoneequently  that  the  ez^enee  of  com- 
plying with  notice  to  rejpatr  defective  drainaget 
which  under  the  amenante  of  the  leaeea  would  be 
payable  by  the  lettee,  muet  be  borne  by  the 
tenant  for  life,  and  not  by  the  capital  of  the 
eeiUed  property, 

Clarke  «.  Thornton  (56  X.  T.  Bep.  294  ;  35  Ch. 
JHv.  307)  explained. 

THiswaa  an  originating  sammoui  to  detOTmine 
bow  the  ooit  of  r^in  and  improvements  of 
drainage  reqnired  bj  the  naitary  anthorities  in 
oertain  leaaehold  hooaea  ought  to  be  borne  as 
between  tenant  for  life  and  remaindermen. 

Cfaariee  John  Partington,  by  his  will  dated  the 
4th  April  1888,  gave  all  bis  leasehold  heredita- 
jBMute  to  troateee  npim  tmst  tiiat  they  "  shall  by 
and  oat  of  the  rents  and  profits  thereof  pay  the 
rente  and  *.iimntl  sams  reserved  by  the  leases 
thereof  respectively,  and  perform  ana  observe  the 
leMee's  oovenante  and  conditions  in  the  siUd  leases 
resMctive^  contained,  and  snbjeot  tikereto  ^hall 
hud  the  same  premises "  upon  certain  trnsts, 
nndor  which  Hand  Legh  ^oe  was  tenant  for 
^fe,  with  remainders  ovw. 

The  testator  died  in  Aug.  1889  possessed  of 
leneehold  hooaes  in  varions  parts  of  the  county 
of  Iiondon.  which  w«re  held  for  long  terms  of 
years.  At  the  Idme  of  his  death,  the  unexpired 
residues  of  these  terms  were  respectively  about 
^hteen,  forty-eight,  fifty*siz,  and  sixty^one  years. 
The  majority  of  the  houses  were  old,  and  with  a 
defective  ^stem  of  dnunage,  which  was  from 
time  to  time  ocmdemned  oj  the  Various  local 
anthorities.  Ifotioes  were  ultimately  served,  and 
it  became  necessary  to  expend  ocmsiderable  sums 
in  putting  the  houses  into  proper  sanitaiy  repur. 
THie  expense  thus  incurred  amounted  to 
•O&i.  10s.  Id.,  indnding  202.  2f.  6d.  for  lurvcfyors' 
fees. 

The  trustees  took  out  this  summons  to  deter, 
mine  whether  the  cost  of  the  ropain  should  be 
bcnne  by  the  tenant  lor  life  or  pau  oat  <tf  capital 
MQngys. 

JET.  Oresitwood  Inr  the  tmstees. 

H.  8.  Preston  for  Mrs.  Eane,  the  tenant  for  life. 
—I  admit  that  under  the  oorenante  in  the  various 
leasee  the  cost  of  these  repairs  must,  as  between 
leeeor  and  lessee,  be  borne  by  the  tenant;  bat  that 
does  not  conclude  the  question  as  between  tenant 
for  life  and  remaindermen.  The  repairs  are  an 
uapnmment  witlnn  fhd  meaning  of  the  Settled 
Lud  Aflta,  and  ov^lht  to  be  paid  lor  out  of  capital 

llHHIifiyil : 

CUtrkef.  l^omton,  66  L.  T.  Bap.  294;  85  Ch.  Div. 
807  J 

ReLev»;  CordwM  V.  Itfvtr,  76  L.  T.  Bep.  383; 

(1897)lCh.3S; 
Re  Tkostot;  WetOhenU  v.  ZAemos  (1900)  1  Ch. 

319. 

If  there  is  any  conflict  between  the  proviuons  of 
the  irill  and  the  Acts,  the  latter  most  prevail : 
Settled  Land  Act  1882,  s.  56.  It  makes  no 
difference  that  the  work  has  bem  executed  with- 
out first  submitting  a  scheme,  for  the  court  can 
authorise  payment  out      coital  moneya  under 
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the  Settled  JaaA  Aot  1890.  s.  15.  He  alao  re* 
ferredto 

BeBiekardaon;  Bkhardm  v.  Ridtardem  (1000)  2 
Cfa.  778. 

UnderhiU  for  remaindermen. — ^The  expense 
should  be  borne  by  the  tenant  for  liCe.  The 
laaaoo  ia  bound  nn^  the  covenants  in  the 
leaeea  to  keep  the  hooaas  in  repair,  and  the  firat 
tmat  of  the  will  ia  to  perform  the  obligations  of 
the  leases  ;  the  tenant  for  life  is  only  entitled  to 
what  remains  of  the  rents  and  profits  after  these 
obligations  have  been  discharged.  The  drainage 
works  do  not  constitute  an  "improvement" 
within  the  meaning  of  the  Settled  Land  Acts,  bnt 
are  rather  "repairs,"  which  must  be  paid  out  of 
income :  {Clarke  v.  Thornton,  ubi  sup.).  No  scheme 
has  been  submitted,  and  if  the  cost  ie  to  be  paid 
out  of  "  capital  moneys,"  the  order  can  only  be 
made  under  the  SetUed  Land  Act  1890,  s.  15,  bnt 
that  section  gives  a  discretion,  and,  having  regard 
to  the  terms  of  the  will,  the  discretion  ought  to 
be  exercised  by  throwing  the  expense  on  tbs 
tenant  for  life.  , 
Cardigan  t.  Ourzon-Hoic*.  9  Times  L.  Bep.  234.  . 

Saden-FuUer,  for  anothor  renuunderman,  relied 
im  Uie  terms  df  the  ^  ^„ 

March  3.— BvcEiAT,  J.  referred  to  the  will, 
and  stated  the  facts,  and  continued:  The  qnes- 
tim  I  h<Lve  to  determine  is  whether  this  sum 
ought  to  be  paid  out  oi  capital  of  the  settled 
proper^,  or  whether  tiie  same  or  any  part  thereto 
ougnt  to  be  paid  out  of  income.  For  the  pni'- 
poees  of  this  decision  it  may  be  assumed  that 
some  part  of  the  work  is  not  mere  repair,  but 
would  be  an  "  improvement  "  within  the  Settled 
Land  Acts.  Under  the  dt^MMitimi  in  the 
teatator'a  will  the  tenant  for  life  ia  ntrt  mt- 
tUJad  to  the  rental  of  these  premises.  The  tmats 
ore,  ont  of  the  rents  and  proflta,  to  the  rents 
reeervod  by,  and  perfi»m  the  oovmanta  ocmtuned 
in,  the  leases,  and  it  is  only  "  subject  thereto " 
that  the  defendant  is  entitled  as  tenant  for  life. 
In  other  words,  she  is  tenant  for  Ufb^  not  of  the 
rents  of  these  leaeeholds*  but  of  the  balanoe  of 
such  rents  after  first  payii^t,  amongst  other 
things,  this  sum  of  4151.  lOt.  Id.  It  has,  however, 
been  signed  before  me,  on  her  behalf,  that  the 
prorisions  of  the  Settled  Land  Acts  override  the 
tmsts  of  the  will,  and  that  I  ought  to  deal  with 
the  matter  as  if  she  were  not  tenant  for  life 
of  this  balance,  but  were  tenant  for  life  entitied  to 
have  the  provisions  of  the  Settled  Land  Acts  so 
applied  as  to  throw  the  expoise  oi  so  mnoh  aa 
iFalla  within  '*  improvementa upm  oopital,  and 
thus  increase  the  balanoe  to  come  to  her  under 
the  trnsta  aa  inomne.  For  tbia  propoailaoa  the 
auiliority  rtiied  upon  is  (he  dedmn  oi  Ohittr,  J. 
in  Clor&s  t.  Tkontion  («&<  tup.).  I  do  mA  think 
tliat  anthori^  aaraorta  the  oontention.  The  &ote 
there  were  that  the  trustees  were  to  enter  into 
poeaession  or  receipt  of  the  rents,  and  to  man^fe 
the  estate,  with  powers  of  management  snfficiettt 
to  include  the  making  of  improvements,  and  a 
trust  out  of  the  rents  to  pay  the  expenses  incurred 
in  maoi^ment  or  in  exercise  of  any  of  their 
powers.  An  outlay  of  4398Z.  was  required  for 
repairs  and  improvements.  The  trustees  had 
n<^  done,  or  determined  to  do,  the  works  under 
thdr  power.  There  were  two  applications  before 
the  ooart— the  one  by  the  tenant  for  life  in 
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xamMnder  to  hwn  tiwM  works  dcme  at  tbe 
expense  of  inoome,  ud  the  other  the  tenant 
for  \ito  in  pouenum  to  hare  them,  or  nich  oi 
them  as  were  not  ordinair  reiuurs,  dcme  at  the 
expense  of  certain  accnmolatea  rents  which  were 
capital.  The  applications  were  made  in  an 
amion  which  had  been  instituted  for  the  ad- 
ministration of  the  trosts  of  the  will.  Under 
these  circumstances  there  were  two  powers  arail* 
able — that  is  to  say,  first,  tbe  court  might  direct 
the  trustees  to  proceed  under  their  power 
in  the  will,  in  which  case  there  would 
hare  been  a  tmst  to  pay  the  expenses  oat  of 
inoome,  or,  secondly,  the  court  might  not  direct 
the  trustees  to  proceed  under  that  power,  but 
might,  under  tbe  Settled  Land  Acts,  provide  for 
suon  as  were  improTements  at  the  expense  of 
capitaL  The  court  took  the  latter  course.  There 
was  not  in  Clarfte  t.  TAomlon,  as  there  is  here,  a 
trust  coming  before  the  trust  for  the  tenant  for 
lif^  and  proTidinff  for  payment  of  improTements 
out  of  income.  There  would  hsTe  been  such  a 
trust  if  the  trustees  had  proceeded,  or  the  oourt 
had  directed  them  to  proceed,  in  exercise  of  tbeir 

Sower,  an  event  which  did  not  happen.  That 
edsion  was  followed  by  Stirling,  J.  in  Lord 
atamford'M  Settled  E$tate$  (61  L.  T.  Bep.  504; 
43  Gh.  Dir.  84),  and,  ag^n,  in  that  case  there  was 
no  trust  for  payment  of  improTements  out  of 
inoome  before  arriving  at  the  amount  payable  to 
the  tenant  for  life.  The  learned  judge,  at  p.  96, 
says  that  in  Clarke  t.  Thornton  "the  will  had 
thrown  the  improTements  on  the  inoome."  By 
this  he  meant,  I  think,  that  if  they  were  provided 
for,  not  under  the  Settled  Land  Acts,  but  by  tbe 
exermse  of  the  power  in  the  will,  they  were 
thrown  opon  inoomfr-^ot  that  they  "wn  thrown 
hf  the  will  nptm  inoome  in  any  event.  I  think, 
therflf<»e,  that  income  and  not  ei^tal  oaght  to 
bear  the  415Z.  10*.  Id.  There  is  another  ground 
upon  whioh  I  think  this  ease  ought  again  to  be 
decided  in  tiie  same  way.  These  repairs  and 
improvements  cannot  be  provided  for  out  of 
capital  under  the  Settled  Land  Act  1882.  because 
they  have  been  executed  without  first  carrying  in 
a  scheme  for  their  execution.  The  appUcation 
must  be  made  under  sect,  15  of  the  Settled  Land 
Act  1890,  Under  that  section  there  is  a  dis- 
cretion in  the  oourt— Cardigan  v.  Curxon-Howe 
(9  Times  L.  Bep.  234).  How  oaght  I  to  exercise 
this  discretion  when  tbe  testator  has  expieesly 
povided  that  these  eipenses  shall  be  borne  by 
income  P  It  seems  to  me  that  I  oaght  to  throw 
■them  where  the  testator  throws  them,  and  direct 
.the  trusteee  to  pay  these  expensss  out  of  income 
inasmnob  as  the  works  fall  within  the  obligation 
to  perform  and  observe  tbe  lessee's  coroiants  in 
the  leases.  It  is  said  that  the  tenant  for  life  is 
lesinuned  from  anticipation.  I  do  not  see  that 
any  difficulty  arises  from  this  fact.  There  will 
be  no  further  inoome  coming  to  her  under  the 
trust  in  the  will  until  there  suall  have  beem  dis- 
charged this  amount,  the  payment  of  which  under 
the  trust  has  priority  over  the  payment  to  ber. 
I  therefore  hold  that  the  4151. 10*.  Id.  is  to  be 
borne  by  income. 
Solicitors  for  the  trustees,  Mott  and  Son. 
Solicitors  for  the  tenant  for  life,  Stoic,  PreMton, 
and  XjfWeion. 

Solimtors  for  persons  interested  in  remainder, 
Stow,  Pr«*<on,  and  If  tiUUm ;  Ban  nufer,  WiUiawUt 
and  Bam. 
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Nov.  8  and  9. 1901 .  and  Jan.  21. 1902. 
(Before  Bucelxt,  J.) 
Be  Tbehcbabd:  Tbshghaad  v.  Tsnr* 

CHA,BD.  (a) 

Trueteet — Settled  land — Compromise  with  tenant 
for  lift-~Condition  of  rettdenee — Folidtfy— 
Sealed  Land  Aei  im  (45  «  46  Ttel.  e.  38) 
*.  51. 

A  teataior  gave  hie  widow  the  use  of  hie  resi- 
dence to  long  as  she  desired  to  make  it  her  per- 
manent place  of  residence  and  remaine 
widow,  his  estate  to  pay  aU  nUes,  taxes  and  out' 
goings  in  respect  thereof,  and  to  keep  the  houae 
and  grounds  in  tenantable  repair. 

Held,  tJuU,  although  the  widow  would  forfeit  her 
iiUerest  by  voluniarUy  ceasing  to  reside  apart 
from  sdling  as  tenant  for  life  undsr  the  Settled 
Land  Acts,  the  trustees  of  the  wiU  had  power,  by 
loay  of  con^tromise,  to  enter  into  an  agreement 
whereby  they  agreed  topaiy  the  widow  ouf  of  the 
estate  afiued  afmual  sum  during  widowhood, 
being  less  than  the  estimated  value  of  <Ae  yearly 
ben^ts  conferred  upon  her  by  the  roul,  she  also 
agreeing  to  give  up  such  benefits  including  her 
right  of  residence. 

Edwakd  Fenht  Tsenchabd,  who  died  on  the 
3id  Ap^l  1899.  by  clause  3  of  bis  will,  dated  the 
2(Hh  Kov.  1897,  after  appointing  executors  and 
trustees,  em  to  his  wife  Matilda  the  use  ci  hi» 
residence  WoodvUle,  Huuur  Oak,  in  the  oousty 
of  Surrey,  so  long  as  she  shoold  desire  to  nuJto 
it  her  permanent  place  of  reiidenoe  and  should 
remain  his  widow,  his  estate  to  pay  all  rates, 
taxes,  and  outgoings  in  respect  iheroof,  and  to 
keep  the  house  and  groands  in  tenantable  repsir. 
The  testator  also  devised  and  bequeathed  aU  hi* 
real  and  personal  estate,  not  thereby  otherwia» 
disposed  of,  unto  his  trustees  upon  trust  for  sale 
and  conversion,  but  directed  his  trustees  to  poet- 
pone  the  Bale  and  conversion  of  his  Honor  Oak 
estate  until  after  tbe  death  or  marriage  again  of 
his  wife,  which  should  first  happen,  and  em- 
powered them  from  tjme  to  time,  as  they  should 
think  fit,  to  develop  the  same  estate,  and  for  that 
purpose  to  use  all  or  such  parts  of  his  estate  as 
they  should  deem  advisable,  and  to  nuse^  by  way 
of  mor^ge  of  any  part  of  his  estate,  aqy  sum 
they  might  think  necessary  fbrsnehdsralopmaxt. 
Tbe  residaary  estate  was  to  be  held  upm  trub 
for  all  his  children  equally,  each  danghtar^s 
share  being  settled  upon  trust  for  her  mr  liftt 
without  power  of  anticipation  during  anv  cover- 
ture, wim  remainder  to  Iter  children  equally. 

After  the  testator's  death  the  widow  continnecl 
to  reside  at  Woodville. 

On  the  26th  July  1900  Byrne,  J.  declared  thafc 
she  had  the  powers  of  a  tenant  for  life  of  Wood- 
ville under  the  Settled  Laud  Acts,  and  that  sh* 
would  not  forfeit  the  benefits  conferred  upon  her 
by  t^e  direction  in  the  will  as  to  tbe  payment  of 
rates,  taxes,  and  expenses  by  selling  orlewng  flt» 
residence  under  such  powers. 

It  was  estimated  tbat  the  benefits  given  to  tbe 
widow  by  clause  3  of  the  will,  measared  by  tbe 
rental  value  of  tbe  reudmoe,  and  ratea,ta»a,  and 
outgoings  in  respect  therec^  were  wflvth  3201.  a 
year. 

The  widow,  who  found  the  reaidenoe  too  lai|^ 
for  her,  was  willing,  in  consideration  of  the  pay- 

{«)  lUporUd  b7  H.  FioOTSa,  Eaq^  BurtotOMt-Lsw. 
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ment  to  her  of  th»  tmm  of  2752.  per  annum,  dnrinic 
widowhood,  to  raleaae  the  trasteeB  and  tho  eitate 
from  all  her  rights,  claima,  and  demanda  under 
danae  3  of  the  will,  and  under  Bjme,  J.'s  order 
80  far  as  it  related  to  olanee  3. 

This  was  the  hearing  of  an  application  by  ori- 
gtnating  ■nmmona  hy  the  widow  tiiat  it  might  b« 
determined  whether  the  trastees  had  power  with 
the  sanction  d  the  ooort  to  enter  into  snch  an 
nmugementi  and,  if  so»  that  it  might  be  approved 
hjr  the  oonrt,  or  that  the  house  and  grounds 
miffht  be  let  or  sold,  for  the  benefit  of  the  plaintiff 
and  all  other  persons  interested  therein. 

Adhwry,  K.O.  and  /.  Brai^iyrd  for  the  widow.— 
The  oonmtion  aa  to  reeidenoe  ia  void : 

Ssot  M  of  the  SsWsd  Land  Aot  1882; 

Re  Fagtfft  B^Ud  MtUUu,  63  L.  T.  Bsp.  90 ;  30 

Ch.  Dir.  lei : 
£«.<lMMMn««T.ilm«,68L.  T.Bep.  787;  (1893) 

2  Ch.  478 ; 

S»  Bmitht  OrotB-BmUk  t.  Sridgtt,  80  L.  T.  B^p. 

818;  (1899)  1  Ch.S81; 
Re  Canute  BeUled  Xetaiet^  79  L.  T.  B«p.  542 ; 

(1890)  10k.  824; 
Re  Hajftmt  Kmvp  t.  Aqnur,  fi8  L.  T.  Bsp.  14  { 

37  Ch.  Dir.  806; 
B«  Saetman'e  BetiUd  MOatee,  (1888)  W.  N.  170. 
If  it  ia  not  Twd  thua  ia  jnria^otion  to  aaoetion 
this  agreement  on  behalf  of  the  infanta : 

Jle  Ihw'c  fifCUffHCMf;  XcmaAam  r.  Jianfham,  85 

L.T.  Bep.  174;  0901)  2  Ch.  &34. 

It  ia  one  which  the  trustees  can  enter  into  \(j  way 
of  oompromisA :  (Trustee  Aot  1893,  s.  21).  They 
■bo  rafened  to  Settled  Land  Aot  1882,  a.  50. 

W.  jr.  Bttnt,  for  the  testator'a  daoghtera  and 
their  infant  children,  did  not  oppoae. 

B.  Clayton,  iot  the  four  trustees,  three  of  whom 
wine  the  teatator'a  sons,  agreed  that  the  oom- 
prmnise  wotdd  be  for  the  bmefit  of  the  estate 
genaraUy,  bat  aubmitted  that  the  trastees  bad  no 
po««r  to  make  the  ptopoaed  paymenta. 

BucKUT,  J.— l%e  testator  in  this  case,  by  the 
third  danse  of  his  will  dated  the  20th  Not.  1897, 

E*«  hia  widow  the  nae  of  a  certain  residence  so 
tf(  aa  she  ahonld  desire  to  make  It  her  reeidmoe 
and  ahoald  remain  his  widow.  The  applicant  upon 
thia  anmuKHis,  who  is  his  widow,  has  argoed  that 
thepvoTirion  as  to  residence  contained  in  this  gift 
ia,  sect  51  of  the  Settled  Land  Aot  1882,  to  be 
deeirod  T<nd,  and  that  she  is  entitled  during 
widowhood  whether  she  reside  or  not.  In  my 
opinion  this  is  not  so.  Sect  51  of  the  Settled 
Ijuid  Act  1882  does  not  proride  that  a  proTision 
anch  aa  this  shall  be  Toid,  but  that  ss  far  as  it 
tends  to  induce  the  tenant  for  life  not  to  exercise 
the  power  under  the  Aot  it  shall  be  roid.  It  is  in 
the  words  "as  far  as  "  that,  in  my  opinion,  the 
aolntion  of  the  question  lies.  Residence  may 
cease  npon  sale  and  conseqaent  dellrery  of  pos* 
■■anon  to  a  poTohasa*,  or  may  cease  upon  cesser 
at  reeidenoe  irrespective  of  sale.  Oomplete  eflsot 
ia  given  to  seeb  U.  if  ^e  proviuon  be  deemed  to 
be  void  in  the  first  ease  out  not  in  the  second. 
Snppoee  a  cUi^ntitim  of  property  in  favour  of 
A.  JB.  daring  lifa  or  widowhood  with  a  gift  over 
in  ease  of  faiUng  to  reside,  followed  by  a  proviao 
that  for  the  parposea  of  the  gift  over  oesser  of 
re^denoe  upon  sale  shall  not  be  deemed  a  cesser 
(rf  residence,  and  suppose  a  power  of  sale  given  to 
A.  B.  witii  an  interest  for  life  or  widowhood  in 
the  proceeds  <rf  sale.  Snob  a  provision  would  not 
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tend  to  induce  the  tenant  for  life  not  to  sell. 
On  the  contrary,  it  would  rather  indaoe  a  sale. 
If  she  B<dd,  she  would  be  entitled  to  the  income  of 
the  proceeds  of  sale  dischai^d  from  the  obliga* 
tion  of  residence.  I  see  no  reas(m  why  ther& 
should  not,  consistently  with  the  Aot,  oo-exist  a. 
valid  ^t  over  In  the  event  of  ceasing  to  reaide 
Tolantarily  and  not  uptm  a  aale.  It  seems  to  m» 
that  that  is  the  jcnnt  effect  of  this  will  and  of  th* 
Aot.  In  the  weaent  case  Byrne,  J.,  hr  aa  order 
of  the  26th  July  1900,  has  dedsrcd  that  thfr 
widow  has  the  power  of  a  tenant  for  life  under 
the  Settled  Land  Act,  and  that  she  will  not  forfeit 
the  benefits  givoi  her  by  the  will  by  selling  under 
such  power.  In  other  words  she  can  sell,  and  if 
she  sells  she  will  be  entitled  aa  against  Uie  tm- 
oeeds  of  sale  to  the  aame  benefits  (whioh 

must  then  be  represented  by  money)  as  if  she  had 
not  sold.  This  loUows  the  decisions  of  Pearson,  J. 
in  Be  Pagefe  Settled  E$tatee  (ubi  aup.) ;  of  North, 
J.  in  ^m«t ;  Amea  v.  Amee  {ub\  eup.)  and  of 
Nortb,  J.  agun  in  Be  Smith ;  Oroae-Stnith  v. 
Bridget  {ubi  tupJ).  The  result  of  sect  51  is  that 
the  provision,  as  far  as  it  is-  a  iett&t  upon  tho 
power  of  sale, is  void,  and  under  sub-sect.  2  of  that 
section  a  new  eatate  ia  pven  to  the  beneflmarj  by 
virtue  of  the  atatata  extending  to  a  like  intcnrast 
in  the  proceeds  of  sale.  But  thia  having  been 
insured,  the  words  "  as  tar  as "  in  sect,  ol  ax* 
satisfied,  and  if  there  be  a  voluntary  oesser  of 
residenoe  apart  from  sale,  there  is  no  reason  why 
the  testators  disposititni  should  not  have  eflCeot^ 
inasmuch  aa  that  pronsi(m  does  not  tend  to 
induce  the  tenant  for  life  not  to  seU.  This  was 
the  decision  of  North,  J.  in  ils  Haynee ;  Kemp  v. 
Saynet  {vbi  tup.).  It  was  argued  that  the  deci- 
sion of  Bomer,  J.  in  Be  Eaatman*$  Settled  Eatate* 
(ubiaup.)  is  iDoonsisteut  with  this  view.  In  my 
opinion  that  is  not  so.  The  form  of  the  sommona 
is  stated  in  43  Solicilora'  JouinuU,  1 14— it  did  not 
go  to  the  question  of  what  the  rights  of  the  widow 
would  be  if  she  voluntarily  ceased  to  reude  apart 
from  sale.  The  qoeation  whether  the  provision 
for  the  redaction  of  the  annuity  was  void  ander 
aeot  51  waa  nused  in  oonneotiMX  with  the  ques- 
tion whether  the  applicant  waa  entitled  durinifp 
widowhood  to  the  iooome  ariung  from  the  pro- 
ceeds of  sale.  That  question,  as  it  seems  to- 
me, is  the  only  question  whioh  the  learned  judge 
answered.  He  cud  not  dedde  tttat,  if  she  volun- 
tarily ceased  to  reside,  the  reduction  of  the 
annuity  would  not  take  effect.  In  my  judgment, 
therefore,  the  applicant  in  this  case  is  not  en- 
tiUed  to  an  interest  during  the  widowhood  dis- 
charged from  the  provision  as  to  residence.  But 
if  she  sells,  and,  therefore,  ceases  to  reside,  she 
mh,  by  virtue  of  sect  51  of  the  Act  of  1882,  be 
entitled  aa  agunst  the  income  of  the  proceeds  of 
sale  to  the  same  benefits  as  if  she  had  not 
sold.  Under  theae  aroamatances  the  question  ia 
whether  the  truatees  can  compromise  her  rights 
in  the  manner  proposed.  The  summons  aska 
first  aa  to  compromise,  and,  secondly,  In  de- 
fault of  a  compromise,  that  the  house  may  be 
let  or  sold.  The  attitude  ol  the  applicant,  as  I 
understand  it,  is  this.  She  says  :  "I  have  a  bane- 
fioiaJ  interest  in  this  house,  and  I  propose  to  keep 
it  uther  by  continuing  to  reside  in  it  or  by  enr- 
oiung  my  right  of  selling  it  under  the  Act  of 
Parliament,  and,  therefore,  having  a  beneficial 
interest  in  the  proceeds  of  sale  measured  by  the 
bmefit  given  to  me  by  the  will"  Under  sect.  50 
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of  th«  Settled  Land  Act  1882  she  cannot '  assign 
or  release  her  powers  as  tenant  for  life  to  sell,  but 
there  is  nothing  in  the  Act  to  prevent  her  from 
makioK  any  arrangement  as  to  a  disposition  hy 
her  of  her  rights  in  the  house.  The  nature  of  the 
tioropromise  is  this :  The  peenniary  benefit  given 
to  her  hy  clause  3  of  the  will  is  at  present  aboat 
3201.  a  year,  which  is  measured  by  the  rental 
valne  of  the  house  and  the  rates  and  taxes  and 
otber  ongoings  which  the  tmstees  are  bound  to 
pay.  She  aayu  :  **  I  am  willing  to  take  in  ez- 
<jhaDge  for  that  27R  a  jear.  "Pay  me  something 
leas  than  the  amount  I  am  entitled  to  under  the 
will,  and  I  will  give  up  my  right  to  resids  in  tile 
house."  It  thatofleria  aooepted  and  she  goesout 
of  residence,  her  estate  eeases,  Imt  she  has  been 
paid  for  it  by  a  sum  payable  annually.  The  sale 
must  be  either  good  or  bad.  If  it  is  good,  she 
loses  her  interest  in  the  property,  but  she  keeps 
the  purchase  money.  If  ib  is. bad,  there  is  uo 
forfeiture,  and  she  resumes  her  right  of  resi- 
dence and  her  powers  of  sale.  She  only  soes 
out  of  residence  because  she  ie  paid  the  value 
of  the  right.  She  sells  something  of  which  she 
is  the  owner,  and  gets  its  value.  It  is  argued 
for  the  trustees  that  this  is  a  sort  of  investment 
of  money  belonging  to  married  women  and  infants, 
and  is  a  miaappUoation  of  their  fouds.  That 
argument  seems  to  me  to  be  f  allac^ns.  This  is 
HOC  an  inveatment  of  thdr  funds ;  at  present 
the  estate  is  subject  to  a  payment  of  8201.  a 
year,  and  in  future  it  will  be  uaUe  to  pay  2751. 
in  foot  they  are  receiving  sometliiog;  they  are 
not  paying  anything.  They  pay  something  less 
diaa  before,  and  to  that  extent  get  a  benefit.  The 
widow  gives  up  something,  but  she  obtains  this 
benefit,  that  she  is  no  longer  obliged  to  reside  in 
n  oerbain  house.  The  trustees  get  this  benefit, 
that  they  are  relieved  from  the  difficulty  in  which 
they  have  been  placed  that  tiie  widow  might  have 
oontinned  to  reside,  and  thus  prevented  the 
development  of  the  estate,  or  she  might  have  sold 
the  house  under  the  statutory  powers  and  yet  have 
retained  her  interest  in  the  proceeds  of  sale.  It 
twems  to  me  that  the  rights  which  she  gives  up 
are  for  t^e  ben^fc  of  the  estate,  and  that  the 
<mnprDmise  is  a  proper  one  and  within  the  power 
of  the  trosteee,  md  1  sanction  it  accordingly. 

Solicitors :  Sanlon  and  Benneit ;  Ward*,  PerJe*t 
and  McKay, 


KING'S  BENCH  DIVISION. 
Nov.  22  and  Dee.  16. 1901. 
(Before  Lord  Altebstonk,  C.J.,  Dabliso  and 
Ghanmbll,  JJ.) 

Waxifikld  Cospobatioh  (apps.)  r.GoOEB  axd 
OTHXRS  (respa).  (a) 

Local  QovemmerU — Privats  atreet  tcorht— Sum- 
mary juritdiction  ofjutticet — DaeUuia  that  road 
it  highway  repairable  by  inhabUants  at  large — 
No  «$toppel — Wakffield  Corporation  Act  1887 
(50  &  61  Vict.  c.  Ixasi  ),  at.  29,  30,  31— Private 
Streti  Works  Act  1892  (55  &  5G  Vict.  c.  57),  m.  6, 
7,  8. 

The  decision  of  jusHeet  on  an  objection  taken 
under  teei.  30  of  the  Wakefield  Corporation  Act 
I802  (which  is  identical  with  sect.  1  of  ike 
PHvate  Street  WwJcs  Act  1892),  thai  the  street  in 

(«}  Baportsd  byi.  Amobiw  StSABAa,  Biq.,  Bmia»MM3rlMt. 


wbtdi  the  workt  are  propoted  to  be  executed  is  a 
highway  repairable  by  the  inhabitantt  at  large, 
is  not  a  judgment  in  rem  and  will  not  estop  the 
local  authority  from  aubtequently  claiming  the 
amount  of  an  appoHionment  in  respect  o/  the 
same  street  under  proceedinga  subtequently 
taken. 

Effect  and  scope  of  seeta.  29,  30,  and  31  of  the 
Wakefield  Corporation  Act  1887  {corresponding 
to  aecta.  6,  7,  and  8  of  the  Private  Street  Works 
Act  1892)  eoiuidered. 

Beg.  V.  Hutohins  (U  L.  T,  Bep.  364  ;  6  Q.  S.  Div. 
300)  followed. 

Case  stated  by  justices. 

At  a  meeting  of  the  general  works  committee 
of  the  corporation  of  Walcefield,  held  oh  the 
26th  14  ov.,  the  following  resolution  was  passed : 

That  in  patBoanos  of  seot.  29  of  the  W*k afield  Cor- 
poration Aot  1887  ths  oorporatioD  do  the  ftdlowinff 
privsta  street  w<xk«  in  the  private  street  knowa  as 
Sladge-laoe  in  this  oity,  exUndiag  froai  Eaataioor-road 
for  a  disttttics  ot  350  jards,  namelj,  seirer,'  level,  metal 
&*g,  keib,  ohaimel,  and  make  good  auoh  street :  and 
furthstt  that  the  city  mrveyor  be  direobed  to  prepare  as 
respeots  idoH  street,  end  in  acoordsnoe  with  the  provi- 
siooB  of  the  Bftid  Aot — (a)  a  speoifiostloQ  ot  the  private 
street  works  above  refcrrad  to  with  plans  and 
■eotioiiB;  (b)  an  eatimi.te  of  the  probable  expensea  of 
the  works  ;  and  (c)  a  proviauHud  epportiooment  of  the 
eetimsted  expMses  amonff  the  preiaisas  Uabls  to  be 
oharged  therewith  aader  the  said  AeA. 

This  resolution  having  been  duly  approved  of 
at  a  meeting  of  the  council,  the  city  surveyor  on 
the  11th  Jan.  1901  laid  before  a  meeting  of  the' 
general  works  committee  the  spedfication,  plana, 
and  sections,  estimate  and  provisional  apportion- 
ment which  he  had  been  directed  to  prepare.  The 
committee  passed  a  resoktticni  recommending  the 
ooancU  to  pass  a  resolntion  approving  of  anoh 
Bpecufication,  plans  and  sections,  estimate  and 
proviuoaal  apportionment,  and  to  order  that 
such  resolati<ni  be  published  and  copies  thereof 
.  served  in  the  manner  required  by  the  Wakefield 
Corporation  Act  1837. 

On  the  12Ui  Feb.  1901  the  corporation  iwolTOd 
that  the  specification  of  the  private  street  works 
required  to  be  carried  out  in  that  portum  of  the 
private  street  known  as  Sludge-lane,  extending 
from  the  Eastmoor-roadforadistanoeof  350  yards, 
together  with  the  plans  and  sections  of  auoh. 
works,  the  estimate  of  the  probable  expenses,  and 
the  provisional  apportionment  of  the  estimated 
expenses  amontr  the  premisea  liable  to  be  charged 
therewith,  which  had  been  prepared  by  the  city 
surveyor,  were  approved  as  required  by  tfa» 
Wakefield  Corporation  Act  1887  ;  and,  further, 
tiiat  this  resolution  was  to  be  published  and 
copies  of  it  served  in  the  manner  required  by  thati 
Act. 

This  resolution  was  dnly  published  and  oopies 
of  it  served  on  the  owners  of  the  premises  shown 
as  liable  to  be  ehariied  in  the  provisional  sppor^ 
tiraimentas  Kqmred  by  the  Act. 

Alfred  Green.  Georve  Stabtoy,  EUnbakh 
Cradook,  Robert  Gockell,  J.  B.  CotAe,  O.  T. 
Eenworthy.  G.  B.  L.  Feraandea,  and  G.  B.  Firth, 
the  owners  of  premises  shown  in  tiie  proviuonal 
apportionment  as  liable  to  be  o  barged  with  ^mxt 
of  the  expenses  of  the  works  to  be  carried  out  in 
the  street,  by  separate  notices  served  npon  the 
corporation  on  the  16th  March  1901,  objected  to 
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the  pmpotals  cA  the  corporation  on  the  groandi 
^a)  that  Bludge-kme  was  not  and  did  not  form 
part  of  a  street  vithin  the  meaning  of  the  Wake- 
field Cknporation  Aot  1887 ;  and  (b)  that  Sla^ 
lane  was  a  highway  repairable  by  the  inhaUtaut* 
<of  the  city  of  WakeEeld  at  lai^ 

The  oomrty  conncll  of  the  West  lUding  of 
ToafaMre^  toe  ownen  of  oartiUn  otlier  ptemiaes 
«hown  in  tiie  norinooal  apportionment,  07  notice 
emred  on  toe  oorporation  on  the  same  day, 
objected  to  the  proposalB  of  the  oorporation  on 
■iniilar  eroondi,  with  the  following  addidoual 
croottd,  uiat  ihe  street  was  a  highway  repairable 
by  the  inhabitants  at  Lbi^  and  was  so  found  to  be 
by  the  jostioes  of  tbe  city  <tf  Wakefield  at  aoonrt 
•of  snmmaiT  jorisdietiML  held  at  WiAefidd  on  the 
«th  Jan.  1^. 

The  month  daring  which  owners  of  premisss 
Aomn  in  the  provisional  apportionment  as  liable 
with  any  part  of  the  expenses  of  executing  the 
works  ooald  by  written  notioe  object  to  the^mo- 
<rf  the  corporation  enired  on  23rd 
1901. 

H«ssrs.Glaade  Leathon  and  Go^  as  solicitors  and 
Ageots  for  the  acting  execatcws  and  trustees  of  the 
vill  of  Thomas  Ntohols.  <me  of  the  owners  shown 
in  the  vronncmal  apportionment  as  liable  to  be 
charged  with  some  part  of  the  expenses  of  the 
worh)i  prvpotMd  to  be  carried  oat  in  Sln^^e-lane, 
by  notioe  served  on  the  oorporation  on  the  20th 
J^il  1901  objected  to  the  proposals  oi  the  cor- 
poration on  "wilar  grounds. 

On  the  10th  July  1901  the  corporation,  in  pur- 
«nance  of  sect.  81  of  the  Act,  applied  to  a  ooart  of 
onmmary  jorisdiction  in  and  for  the  <atj  of  Wake- 
field to  appmnt  a  time  and  plaoe  for  determining 
tiie  matter  of  all  the  objections,  and  the  25th 
Jnly  1901  at  the  Town  Hall  at  Wakefield  was 
appointed  for  the  pnrposee.  At  the  hearing  it 
Was  admitted  that  all  the  resolutions,  plans,  snd 
xraticeB  had  been  passed,  prepared,  pablished,  and 
^ven  by  the  corporation  in  acoordanoe  with  the 
pTtmsions  d  the  Aot,  bat  the  objectors  objected 
that  the  matter  was  rst  judieala,  and  a  citified 
•aopj  of  an  order  of  three  jostioes  of  the  city  <A 
Wakefield  dated  the  «tii  Jan.  1896.  which  had  not 
huim  M^ealed  againrt  and  remained  in  fall  furoe 
and  eifoot,  was  pot  in. 

The  order  was  as  follows : 

Is  tbs  oil7  of  Waks&sld,  befoie  the  ooort  at  sBnunsry 
joris^etioa  sittuff  at  the  Town  Hsll  is  the  ssid  tiij, 
Jsa.  6, 1S98. — Whersss  the  is^or,  aUsnneii,  snd  «itix«tui 
of  tiie  oi^  of  Wskefiald  in  sxaroiss  of  tbs  powers  Tested 
in  them  by  Tirtae  of  the  Wskefiield  Ctnporation  Aot  1887 
mt  a  mnetinf  daly  held  and  ooDYened  on  Haroh  9, 1897, 
fsaaed  a  rMolntion  of  whioh  the  following  is  a'  oopy : 
'"Tliat  the  ^>eoiflastion  of  the  private  street  wwks 
mtnred  to  be  oatried  oat  in  the  {mvatB  street  ooauiu»ly 
known  as  Slndge-lane  is  this  eitjr,  together  with  the 
jlens  sad  ssotions  of  siteh  woiks,  tbs  eetimats  of  ths 
gsebabU  orpsnsss  of  sooh  works,  sad  the  j^orlstoaat 
^ipeoprfsthm  of  the  estimated  expeneee  amoog  the 
pesssisss  liable  to  be  oherged  therewith  which  hed  been 
propared  hj  the  ^t;  inrreyor  in  aooordanoa  with  instmo- 
tkne  giTon  to  him  now  laid  before  this  meetiog,  b<i 
Mffptond  as  required  by  the  W^ke&eld  Corpocatioo  Aot 
1887  ;  and,  farther,  that  this  tesotaUon  wss  dsly  pob- 
Behsd,  and  oopiee  of  Bnoh  xee<^ttion  Were  dnlj  ssrred  on 
As  owneis  of  the  premteee  shown  ss  liable  to  be  oharged 
IB  4e  eeid  pmrisionsl  apportianment,  snd  whetese  in  so- 
iwrtsTHW  with  the  pToridone  of  the  said  Aot  the  foUowiniT 
owners — namely,  Frederick  Simpson,  J.  B.  Cooke, 
tiewB  Stoblsy.  Thossas  Miebols,  Bobert  Coekell,  Alfred 


Green,  a.  F.  Virth,  the  oosatgr  eoanoil  of  the  West  Bid- 
iof  of  Ycakshire,  tad  the  exeentors  of  the  Iste  Beajesiin 
Watson — objected  to  the  propoeak  of  the  oorporati«  on 
(tnter  alia)  the  foUoirins  grMind  t  '  That  Sladge-laae  is 
a  highway  repairable  by  the  inhabitants  of  the  eity  of 
Wa^Aeld  at  large ;  and  whersss  as  fsrUier  required  by 
the  said  Aot  the  oorporation  .  .  .  made  application 
to  two  of  Her  Majesty's  jastioes  ct  the  peaoe  aoting  in 
aod  for  the  city  Wakefield  .  .  .  to  appt^t  a  time 
and  plaoe  for  bearing  the  matter  of  the  said  objections 
.  .  .  and  whereas  .  .  .  two  of  Her  Majesty's 
jastioss  of  tiis  peaoe  MOag  In  and  for  the  said  eity 
...   did  ^^eint   .   .   •   Monday,  Deoember  80, 

1897  ...  for  hearing  and  determining  the  matter 
of  the  eaid  objeoUons,  feocs  which  day  the  heexing  aad 
dsterminiBg  the  matter  ai  Hk*  seid  objeetioiie  as  sf oce* 
ssid  hatii  been  adjoomed  to  this  day,  and  whereas  wsi 
the  ondeisigDed,  sitting  sa  a  ooort  of  snmmsry  jorisdio- 
tioB  in  pnrsuaaoa  of  sect.  31  of  tin  Wakefield  Corpora* 
tioa  Aot  1887,  to  beer  sod  determine  the  matter  of  all 
SDoh  objsotioits  ss  aforeeaid,  do  hereby  determine  that 
the  following  objection — namely,  that  Slndge-lane  Is  a 
highway  repairable  by  the  inhabitants  of  the  <Atj  of 
Wakefield  at  large — made  by  or  on  behalf  of  the  eald 
Prederlok  Simpeon,  J.  B.  Cooke,  George  Stobley,  Thomas 
Njohols,  Bobert  Cookell,  Alfred  Green,  G.  F.  Firth,  the 
eonnty  ooanoU  of  the  West  Biding  of  YozksUrs,  and  Iks 
exeootore  of  the  late  Bwjamin  Wateco,  Is  a  good  aad 
Talid  objeotitm.' " 

It  was  admitted  as  a  fact  by  all  the  partdes 
that  the  reBolati(ms,  plans,  notices,  and  objeotions 
referred  to  in  the  application  ol  the  loth  July 
1901  related  not  only  to  so  much  of  Slod^lane 
as  was  the  snbject-matter  of  the  proceedings  of 
the  6th  Jan.  18w,  bat  also  to  an  additional  length 
of  eighty  yards  in  a  sIVMght  line  aad  oontinnons 
therewith. 

The  same  objectors  were  present  or  represented 
at  the  hearing  on  the  25th  July  1901  as  were 
present  or  represented  at  the  hearing  on  the 
tfth  Jan.  1898,  except  Frederick  Simpson  and 
Thomas  Kicbols.  Elizabeth  Gradoek,  who  objected 
on  the  25th  July  1901,  was  not  an  ob^eotm-  on  the 
6th  Jan.  1898,  althooeh  then  owung  nropert^y 
the  sabject-matter  of  the  proceedings.  The  pro- 
perty belonging  to  Frederick  Simpson  on  the 
6th:  Ian.  18^  was  included  in  the  proceedings  of 
the  25fch  July  1901  as  belonging  to  George 
Sfcubley,  by  Stable^  harii^  purchased  the  pro- 
perty from  Frederick  Simpson  in  the  meantime. 
Thomas  Nichols  had  died  between  the  6l^  Jan. 

1898  and  the  25th  July  1901,  and  his  executors,  as 
owners  of  the  pn^rty  included  in  the  prooeed- 
ingB  of  the  6th  Jan.  1898,  were  represented  at  the 
hearing  on  the  25th  July  1901.  The  property 
belonging  on  the  6th  Jan.  1898  to  the  executors 
of  Benjamin  Watson  had  been  acquired  from 
them  by  G.  T.  Kenwortbj  and  0.  B.  L.  Femandes, 
and  was  indaded  in  the  proceedings  of  the 
25th  July  1901.  at  which  they  appeared.  It  waa 
admitted  that  C.  B.  L,  Fttnanidee  was  also  present 
at  the  hearing  on  the  6lih  Jan.  1898.  and  that  he 
e^FBSsed  his  willingness  to  be  bound  by  the 
proceedings  (mthat  oooaaion. 

It  was  contended  on  behalf  of  the  objectors  that 
as  the  court  of  summary  jurisdiction  bad  on  the 
6th  Jan.  1898  found  as  a  fact  that  Sludge-lane 
was  a  highway  repairable  by  the  inhabitants  at 
liur^,  and  had  so  determined,  and  that  as  the 
subject-matter,  namely,  as  to  whether  Slndge- 
lane  was  a  highway  repairable  by  the  inhabitants 
at  large,  and  the  parties,  namely,  the  corporation 
on  tM  one  hand  and  the  ownera  of  the  property 
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abattiag  on  the  road  in  qneBti<ni  on  the  other, 
irore  the  Mune,  the  matter  va*  ret  judicata,  and  the 
corp<n«tion  were  eatopped  in  the  pretent  prooeed- 
inn  hy  the  determinaticoL  d  the  coart  on  the 
6tb  Jan.  1888. 

It  was  contended  for  the  corporatioD,  on  the 
anthoritT  of  Beg.  t.  SwUhiiu  {UTL.  T.  Bep.  364  ; 
6  Q.  B.  Dir.  300),  that  the  ooort  of  the  6th  Jan. 
1896  had  no  power  to  try  thd  question  whether 
Slndae-lane  was  a  highway  repairahle  by  the 
inhaoitants  at  large,  and  that  the  subject-matter 
was  not  the  same  by  reason  of  the  corporation 
having  taken  a  greater  length  of  road  than  on  the 
preTiooB  occasion,  and  that  the  parties  were  not 
the  same,  sinoe  some  of  tlie  prMwrty  had  changed 
hands  sinod  the  6th  Jan.  1898,  and  one  owner 
objected  who  did  not  object  then.  The  corpora- 
tion further  urged  that  since  the  6th  Jan.  1898 
they  had  discovered  and  intended  to  adduce  in 
evidence  certain  additional  facts  relevant  to  the 
objection  that  Sludge-lane  was  a  highway  repair- 
able by  the  inhabitants  at  large. 

The  justices  decided  that  the  matter  was  ret 
^udietUa,  and  declined  to  hear  any  evidence  or  go 
into  the  merits  ot  the  objection,  bat  stated  this 
case  tor  the  opinion  of  the  court. 

The  sections  of  the  Wakefield  Oorporation  Act 
1887  (50  &  51  Yict.  c.  Izxi.)  relevant  to  the  qnes. 
tion  in  the  oase  are  the  following,  which  ue 
vraoticallr  identical  with  aecte.  6, 7.  and  8  of  the 
Frivate  Street  Woiks  Aot  1892  (55  &  56  Tiot 
0.57): 

fissl.  89  (1).  Whste  soy  sfasetor  part  of  a  street  it  not 
•swaiedt  kvtUsd,  pavsd,  metsllsd,  flsgged,  ksrbod.ohsn- 
nellsd,  mads  good,  snd  Ughtsd  to  tiw  sstisfselioa  of  the 
oorposation,  th«  oorporation  may  from  time  to  time  rssolve 
witti  raspeot  to  waob.  street  ox  pMi  of  a  street  to  do  sny  one 
or  more  of  the  following  works  (in  this  Aot  eslled  private 
street  works),  that  is  to  say,  to  sewer,  level,  psve,  metal, 
flag,  kerb,  ohannel,  or  maiks  good,  or  to  provide  proper 
means  for  lifting  saih  strest  or  part  of  a  street,  and 
the  sKpsBsea  inonrted  by  the  oorporaticm  In  ezeonting 
private  strest  works  ehill  be  apportionod  (nibjeot  as  in 
tUs  Aot  msationsd)  on  the  prendees  frontisir,  adj<nniiig, 
or  abatting  on  saoh  etreet  or  part  of  a  street.  Any  snoh 
resolntion  mayinalnde  leveral  streets  or  partB  of  streets, 
or  may  be  limited  to  any  part  or  parts  of  a  street. 
(2)  The  snrveyor  shall  prepare  as  respeeto  snoh  street 
or  part  of  a  street  (a)  a  speoifloation  of  the  private 
stMst  works  isferred  to  in  the  sssohttfuit  with  plans 
and  ssotioBs  (it  spplioable) ;  (&)  an  sstimats  of  the  pro* 
bable  expenses  ot  the  works ;  (c)  a  provisioDal  appor- 
tionment of  the  estimated  expenses  among  the  premises 
liable  to  be  oharged  therewith  ander  thLi  Aot.  Suoh 
speoifioationr,  plans,  seotions,  estimateo,  and  provisional 
apportionments  shall  oomprise  the  partioolars  presoribed 
in  part  1  of  the  2nd  sobednle  to  this  Aot  and  shall  be 
submitted  to  the  oorporation,  who  may  by  rrsolation 
apmovs  the  asms  rsspsoUvely  with  as  without  nwdifl- 
eation  or  addition  aa  they  tUnk  fit.  (8)  The  nsolTitioa 
approving  the  speolftoatimis,  pbms,  and  seotions  (if  an;), 
eetimatef,  and  provisiosal  apportionnsnts  diall  be  pnb. 
lithed  in  the  msnner  preseribed  in  part  2  of  the  2nd 
sdiedals  of  this  Aot,  and  oopies  thereof  shall  be  served 
on  ths  owners  of  the  prmnitea  shown  aa  liable  to  be 
charged  in  the  provisional  apportionment.  Dorinfr  one 
month  from  the  data  of  the  first  pnblioation  the  approved 
speoifloatioDS,  plaiBS«  and  asotions  (if  asy),  estimates, 
and  provisional  ^ppatiraimsnts  (or  00|dsS  thersof  cdr- 
tified  by  the  snrv^or),  sfaaU  be  kapt  dqwaited  at  the 
eorporaticm  offioea,  and  shall  be  open  to  inspeotion  at 
all  reasonable  times. 

Seat.  30.  Daring  the  saiJ  month  a^y  owner  oF  any 
premissa  shown  in  a  ptoviaional  apportionment  as  Uabls 


to  bo  sha^sd  with  any  part  of  the  sspsesaa  at  exsoufc- 
iogtiie  works  maybywrittsa  notlee  served  on  the  oorw 
poration  objeot  to  the  proposals  the  oorporation  on 
any  of  the  following  gronada  {that  is  to  say)  (a)  thatao 
allied  street  or  part  ot  a  etreet  is  not  and  doss  not 
form  part  of  a  atrett  within  the  meaning  of  this  Act  ; 
(b)  that  a  street  or  part  of  a  street  is  (in  whols  oc  in 
part)  a  htghw^  repairable  by  tiu  iahaUtaots 
large.   .   .  . 

SsoL  SI.  (I)  The  owporatfam  at  any  time  after  the 
expiration  ot  the  said  month  may  apply  to  a  eonrt  of 
snmmary  jarisdiotion  to  appoint  a  time  for  determin- 
ing the  matter  of  all  objeotions  made  as  in  this  Aot 
mentioned,  and  ehalt  pnbliah  a  notice  of  the  time  and 
plaoe  appointed,  and  oopies  of  snoh  notioe  shall  be 
served  upon  tiie  objeotors,  and  at  Uie  time  and  plaoe 
so  appointed  any  snoh  oonrt  m^  proceed  to  hear  and 
determine  the  matter  of  all  sooh  objeetimu  in  the  seme 
manner  aa  nearly  aa  mi^  be  Mid  utA  ths  saoM  powate 
and  sabjeot  to  the  same  provinoas  with  reboot  to  stat- 
ing a  oass  as  if  tbe  ei»p(Kat»ni  were  prooeeding  snm- 
marily  against  the  objMtors  to  eutoroe  payment  of  a- 
sum  of  money  eammaiily  reooverable.  The  ooart  may 
qoash  in  wlude  or  in  part  or  may  amend  Uis  reeolntion, 
plana,  aeotitms,  eetimatea  and  provisional  apportion- 
ments, or  any  ot  them,  an  the  appUoation  either  of  any 
objector  or  <^  the  oorporation.  The  oontt  may  if  it 
thhiks  fit  adjourn  the  hearing  and  direct  any  fartiMr 
notioss  to  be  given.  (2)  No  ol^setion  lAioh  ooaU  be 
made  nadsr  this  Act  shall  beotherwiae  made  or  allowed 
in  any  ooprt  prooeeding  or  manner  whatsoever.  (3)  Th» 
costs  of  any  pmoeedings  before  a  court  ot  snounarsr 
jarisdiotion  in  relation  to  objections  nudcr  this  Aet 
shall  be  in  the  discretioa  ot  the  ooort,  and  the  ooorfc 
shall  have  power  it  it  thinks  fit  to  direct  that  the  whote 
or  any  part  <d  snoh  costs  ordersd  to  be  psid  by  aa 
objeotor  <n:  objeotora  ahaU  be  paid  In  the  first  iastaBoa 
1^  the  oorporatimt  and  charged  as  part  ot  the  expsBsea 
of  the  works  on  tha  premises  <A  tbe  objeotoc  or 
objsQlors  in  snoh  proportion  aa  may  appear  jnat, 

Maemorran,  K.C.  (Senior  with  him). — The  only 

Juestion  tbe  justices  were  entitled  to  deddo  in 
898  was  whether  tbe  resolution  brought  be£or» 
them  was  valid  or  nob.  They  decided  that  tt  wm 
not  valid  on  the  ground  that  Slndge-lane  waa  a. 
hi^way  repairable  by  the  inhabitants  at  large. 
This  ground  of  their  decision  was  a  mere  finding 
of  fact,  and  waa  in  no  sense  a  judgment  at  all,  or 
at  any  rate  a  judgment  in  rem,  setuing  finally  the 
status  of  Sladge-lane.  The  juatioee  had  no  jnria- 
diotion  to  decide  that  queetion.  Tberefore  tlie 
decision  aa  to  the  resolution  in  1898  in  no  reepecb 
made  the  matter  now  in  question  ret  judieaUL 
(Beg.  T.  Sutehint,  tup.)  But  even  if  the  justioes 
had  jurisdiction  to  decide  the  matter,  thwr  deci- 
sion would  only  be  binding  befcweai  the  mum 
partiee,  and  to  far  as  the  mibjeot-matta:  ci  tiia 
prooeedings  wae  tbe  same.  Hoe  the  partiee  are 
different,  and  tbe  subjeoUmatter  ia  not  the  wae 
portion  <tf  Slndge-lane,  but  tbe  same  portion  aiul 
a  farther  part  of  that  lane. 

Danekwert$,K.C,  (Alexander  OUn  with  him)  tor 
some  of  the  objectors. — Beg.  t.  Sutehint  (tup.} 
was  a  detnsiou  npcn  the  procedure  established  oj 
sect.  150  of  the  Public  Health  Act  1875.  In  Uwfc 
section  no  express  power  is  given  to  the  jostioaa 
to  decide  whether  a  road  is  or  is  not  a  highway 
repairable  by  tbe  inhabitants  at  large.  AU  tfac^* 
are  entitled  to  do  is  to  decide  whether  or  not  the 
expenses  sued  for  are  reooverable.  But  under 
sects.  29  to  31  of  the  Wakefield  Oorporation  Aot 
1887  jurisdiction  is  expressly  given  to  the  jostioea 
to  decide  that  question.  It  is  made  an  objection 
which  may  be  expressly  aet  up.  and  which  the 
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jastioBB  may  exprastly  decide,  and  in  Beot.  31  (2 
^eir  decusion  is  to  be  final.    It  ii  not  an  inoi 
dental  question,  bnb  the  question  decided  by  the 
jnstioes.  Their  decision,  then,  is  final  as  to  the 
statma  of  the  road,  and  estops  the  lec^enuiff  of 
the  qnestiou  in  any  way.   He  nivmi  to 

Stg.  T.  Inhahitautt  tf  Bartington,  4  E.  A  B.  780 ; 

R§g.     InKabittmk  of  HauffMon,  1  E.  ft  R  501 ; 
T.  £Iafcmi«r«,  2  Den.  C.  C.  410. 

CoMp«<o»  for  other  objectors. 

in  reply. — Neither  the  Wake- 
field Gorporation  Act  18^  nor  the  Private  Streets 
Act  1892  altered  or  was  intended  to  alter  the  law 
as  laid  down  in  B^g.  t.  SuUihxM  (nip.).  The 
object  of  both  was  to  enable  objeoticms  to  be  taken 
by  VMTSODB  Uable  before  the  works  were  executed 
ana  tike  expenses  incurred.   He  referred  to 

3ScjeI«)i)ui»t  Trbam  Oottneit  t.  JTuntim,  81  L.  T. 
Bep.  136;  (1899)  2  Cb.  603. 

Dec.  16. — Lord  Altkbstone,  C.J.  read  the 
following  judgment  of  the  court : — This  is  an 
appeal  from  a  decision  of  the  justices  of  the 
city  of  Wakefield  dedding  that  certain  proceed- 
ii^  under  the  Wakefield  Gorporati<ai  Act  1887, 
forproTiding  for  the  e^wnse  of  paTing,  metalling, 
and  chann^ing  a  certain  street  of  the  city  were 
umlid  on  the  ground  that  in  similar  proceedtngs 
taken  in  the  year  1898  it  had  been  decided  by  the 
joatices  having  jarisdiotion  in  the  matter  that  the 
afareet  to  which  the  oroceedings  relate  was  a  high- 
way repairable  by  ttie  inhahitauts  at  laree.  The 
matter  arises  under  oects.  29  to  31  of  the  Wakefield 
Coittoration  Act  1887,  which  contain  provisions 
anafogoos  to  those  in  sect.  150  of  the  Public 
Healw  Act  1875,  and  practically  identical  with 
■ecta.  6  to  8  of  the  Private  Straet  Works  Act  1892. 
The  point  raised  for  our  decision  is  whether  a 
finding  of  the  magistrate  taken  under  sect  30  of 
Act  of  1887  to  the  effect  that  a  street  is  a 
faigbwa^  repairable  by  the  inhabitants  at  large  is 
oonclusiTe  in  any  subsequent  proceeding  for  ap. 
portionment,  whoever  may  be  the  parties  to  the 
anlwequent  proceedings.  In  the  oase  of  Reg.  v. 
AcleJbms  (ntp.)  it  was  decided  by^  the  Court  of 
Appeal  that  an  adju^oation  jnstioes  upon  a 
aommmis  to  recover  the  amount  of  an  apportion- 
meat  made  under  sect  150  of  the  Public  Health 
Acl  1875,  that  a  street  was .  a  highway  repairable 
by  the  inhalntants  at  'large,  did  not  prevent  the 
local  auUiority  from  snbseqaently  cliiiming  the 
amount  of  apportionment  in  respeot  of  the  same 
street  under  proceedings  snl»eqnently  taken.  It 
wae,  however,  contended  before  us  that  the  pro> 
vimons  of  sect  31  of  the  Act  of  1887  and  the 
ecrresponding  proviiiions  of  sect.  8  of  the  Private 
Street  Works  lot  1892  had  altered  the  law  in  this 
respect,  that  proceedings  under  these  sections  were 
of  the  nature  of  proceedUngs  tn  r«i»,  that  they 
affected  the  status  of  tiie  street^  ot  that  at  least 
thqr  were  ocmolnuve  and  final  as  between  the 
eorporaticm  and  the  pers(m  who  uther  themselves 
<er  thar  predeoeesors  in  title  had  been  parties  to 
theearliCTproceedii^.  This  oontentioa  was  based 
tqion  following  among  other  grounds:  that 
nnder  sub-sect.  (6)  of  eeot.  30  the  owner  oIL  premises 
sl^wn  in  a  provisional  apportionment  liable  to  be 
efaarged  womd  object  upon,  among  other  grounds, 
thatue  street  in  question  was  a  highway  repurable 
trf  tiie  inhabitants  at  large,  and  that  under  sob- 
sect.  I  of  sect.  31  a  court  of  summary  jorisdiction 
wae  to  ai^wint  a  time  im  determining  the  mattw 


of  all  objections,  and  might  prooeed  to  hear  and 
determine  the  matter  of  all  such  objeotkms  in  the 
same  manner  as  if  the  corporation  were  proceed, 
ing  summarily  agunst  the  objectors  to  enforce 
payment:  and.  further,  that  by  snb-seot  2  of  the 
same  section,  by  which  it  was  provided  that  "  no 
objection  which  oould  be  made  under  this  shall  be 
otherwise  made  or  allowed  in  any  suit,  proceed- 
ing, or  maimer  whatsoever."  It  was  also  ai^gtwd 
that  these  provisions  show  that  any  objection 
which  could  be  raised  by  objectors  was  to  be  deter- 
mined once  and  for  all,  not  only  as  regards  tiie 
apportionment  then  under  ocmuderation,  but  for 
the  purposes  of  any  future  prooeedings  under  the 
same  section.  The  consequences  of  such  a  view 
are  very  far-reaching.  For  example,  although 
some  only  of  the  owners  liable  to  be  charged  may 
have  taken  objections,  the  finding  would  be  held 
binding  upon  other  owners  or  persons  entitied  to 
object  who  were  no  parties  to  the  proceedings. 
If  the  justices  had  power  to  determine  finally  and 
as  against  all  parties  that  a  street  was  a  highway 
repaimble  l^  tiie  inhabitants  at  lai^  they  must 
have  power  to  detwmine  that  it  was  not*  and  in 
that  case  a  aetions  injury  might  be  infiioted, 
because  other  owners  mi^i  hi  in  a  position  to 
produce  quite  dtfflarent  evidence  from  tlut  on 
which  the  decision  vrooeeded.  Still,  tbe  conse- 
quences of  giving  effect  to  this  contention  would 
not  be  sufficient  to  prevent  us  from  so  holdiug  if 
the  language  of  the  section  fairly  read  leads  to 
that  conclusion.  But,  in  our  opinicm,  the  provi- 
sions were  enictad  with  an  entirely  Afferent 
object,  and  not,  as  was  suggested,  with  the  view 
of  alteriug  the  law  as  laid  down  la  tiie  case  of 
Bet^.  T.  ifufcfttns  (sup.).  We  think  that  the 
objecta  of  sects.  30  and  31  were  to  enable  objectors 
to  raiae  objections  to  the  apportionment  before 
any  expense  had  been  incurred,  and  also  to  enable 
preliminary  points  to  be  determined  at  an  early 
stage,  which  could  not  be  raisad  upon  a  summons 
to  recover  the  apportioned  amount  Under 
sect.  150  of  the  Fablio  Health  Act  1875,  the 
nrban  anthorify  were  compelled,  before  they 
could  take  proceedii^  to  recover  the  amount^  to 
execute  the  work.  The  aeotion  in  questim  — 
sect.  30  of  the  Act  of  1887 — allows  owners  to 
raise  questions  as  to  the  character  of  the 
proposed  works,  the  propriety  of  the  eetimate, 
the  sufficiency  of  the  plans,  and  other  matters 
which,  if  they  are  to  be  raised  at  all,  it  is 
convenient  that  they  should  be  raised  before  the 
works  are  executed.  We  think  that  the  real 
j'urisdiction  given  to  the  jastices  is  that  contained 
in  tbe  concluding  words  of  sub-seot.  (1)  of  sect  31, 
to  **  quash  in  whole  or  part  or  may  amend  the 
resolutions,  plans,  sections,  estimates,  and  pro- 
visional apportionments,"  and  that  the  earlier 
words, "  appoint  a  time  for  determining  the  matter 
of  all  obiectiuis,"  and  the  w(»rds  "and  shall  pro- 
ceed to  hear  and  detmnine  the  matter  of  all 
such  objeotjons,"  ate  onhr  intended  to  mable&e 
justices  to  determine  the  queafaons  which,  as 
provided  by  sect  30,  ma^  be  raised  by  the  persons 
entitled  to  object  This  determinatitm  enables 
the  justices  to  quash  or  amend  or  confirm  the 
resolutions,  plans,  estimates,  and  provisiona 
apportionments.  In  this  view  the  reasoning  of  the 
Court  of  Appeal  in  Baq.  v.  Hu^o^tns  applies  to 
this  oase,  and  we  thinK  that  the  objection  taken 
on  behalf  of  the  objectors,  that  there  has  been  a 
previoos  determination  that  the  street  in  question 
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was  a  highway  mpairMe  hf  the  iohalntants  d 
the  city  at  large,  was  no  bar  to  prooeediiifite  taken 
in  this  case.  It  is  nnpecesnaiy  to  conidder  the 
ptrints  which  were  raised  on  behalf  oi  the 
appellants.  Appeal  allowed. 

Solicitors  for  the  appellants,  Sharpe.  Parker, 
and  Co.,  for  C.  /.  Sudton,  Town  Clerk,  Wakefield. 

Solicitors  for  the  first  objectors,  Beaton  F. 
TovZor.  for  J.  B.  Cooke,  Wakefield. 

Solioit(nv  for  the  seocmd  objectors,  B<tdford  and 
Fretnkland^  tat  C.  W.  L.  FemandeB,  Wakefield. 


CBOWV  OASES  &EBBBVBD. 

Dec.  14, 1901,  and  Feb.  1, 1902. 
(Before  Lord  Altkkstonb.  O.J.,  Lawbahci, 
Bbuck,  Wright,  and  Dabliho,  JJ.) 

Bbx  v.  jAJ[B8.(a) 
Criminal  Usw—Praetiee  —  Pleading — Indielment 
—  Neceteanf  averment  —  Negativing  provieo  — 
Married  vooman — Larceny  by^un/e  of  hutband** 
good*  —  Jlfarrtsd  ITomsn's  Property  Ael  1882 
l4&Jt4S  Vict.  e.  75),  n.  12, 16. 

Where  a  atatute  by  tohieh  an  offence  ie  created 

■  contains  a  proviao  which  afforda  a  defence  to 
proeeedinge  taken  in  re^Mot  of  Ike  offence,  it  i$ 
not  necessary  for  the  proeecution  to  negative  the 
proviso,  utUeea  the  proviso  ie  in  the  nature  of 
an  exception  eo  incorporated,  directly  or  1^ 
reference,  with  the  enacting  clause  that  the 
enacting  clause  cannot  be  read  vrithout  the 
qualijicaiion  introduced  by  the  proviso. 

A  nuirried  tooman  was  charged  on  an  indictment 
toith  larceny  of  her  husband^s  goods.  It  was 
not  alleged  in  the  indictment  thai  she  was  the 
wife  of  the  prosecutor,  nor  that  the  goods  were 
itucen  by  her  when  leaving  or  deserting  her 
AtuboHO.  it  was  oJneeted  tfcoi  the  indietmsnt 
wu  had  beeatfte  ii  did  no£  aXUgt  ovreumstanees 
wAuA  showtA  Giat  the  ease  did  noi  come  wiihin 
the  proviso  to  sect.  12  of  the  Married  Women^s 
Properly  Act  1882  (45  £  46  Viet.  c.  Ih)— applied 
to  wives  by  sect.  16 — which  enacts  tnal  no 
crimindl  proceedings  shaU  be  taken  wiUts 
under  the  circumstances  mentioned. 

Held,  on  a  ease  stated,  ihat  as  Ae  proviso  to 
sect.  12  affords  a  defence  mereh,  stating  circum- 
stances lohich  may  be  pleaded  in  answer  to  an 
indictment  fowuled  on  the  section,  it  is  not 
necessary  that  these  dreumskmees  should  be 
negatived  in  the  indictment. 

This  was  a  case  stated  by  the  chairman  of  the 

Glamorganshire  Quarter  Sessions,  and  was  as 

follows: — 

Sarah  Eliza  James  and  Thomas  Johnson  were 
indicted  on  an  indictment  charging  them  with 
stealing  oertaon  goods  of  John  Thomas  James. 

The  offence  was  averred  in  the  indictment  as 
against  tiie  f<nrm  of  the  statute,  and  there  was  no 
averment  that  tiie  female  prisoner  was  the  wife 
of  the  proeeontor. 

The  evidence  showed  Oat  &urah  Eliza  Jamea 
was  the  wife  of  the  proseontor,  and  Thomas 
Johnstm  a  lodger  in  his  nooee. 

On  the  day  alleged  in  the  indictment  Johnson 
induced  the  prosecutor  to  go  to  Cardiff  with  him, 
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and  during  his  absence  Sarah  Eliza  James,  tiitf 
wife,  removed  the  articles  ohaiyed  from  the 
prosecntor's  bouse  and  deserted  uie  house,  and 
shortly  afterwards  joined  Johnson. 

Some  of  the  goods  were  conugned  or  d^tonted 
with  a  railway  company  in  Jolmatm's  name,  ancl 
he  took  delirery  of  them. 

The  woman  appeared  as  a  witness,  and  stated 
that  she  was  the  wife  of  the  prosecutor. 

At  tiie  close  of  the  cridenoe  and  before  the  case 
was  pnt  to  the  jury,  counsel  for  the  prisoners 
objected  that  the  indictment  was  insufficient  as 
against  the  wife  for  want  of  an  averment  that  the 
woman  was  the  wife  of  the  prosecutor,  and  that 
the  property  alleged  to  be  stolen  was  wrongly 
taken  by  her  when  leaving  or  deserting  ber 
husband  so  as  to  complete  the  statement  an 
oJfsnce  under  the  Hanied  Women's  Fropertr  Act 
1882,  88. 12, 16. 

The  diaarman  held  tliat  the  allegation  was  not 
necessary  to  the  form  of  the  indictment^  but 
stated  a  oase  for  the  opinion  of  the  oonrt. 

Morgan  for  the  prisoner  Sarah  Eliza  James. — 
The  offence  is  statutory ;  it  is  an  offence  under  th» 
Married  Women's  Property  Aot  1882,  and  there- 
fore all  the  matters  lAich  must  be  moved  ahooUl 
be  averred  in  the  indictment.  The  indiobnent^ 
shonld  have  averred  that  the  woman  was  the  wife 
of  John  James,  and  that  she  stole  the  gooda 
when  about  to  desert  her  bosband.  The  in^oU 
ment  is  thwefore  bad.  He  referred  to 

Beg,  V.  Streeter,  83  L.  T.  Bep.  288 ;  (1900)  3  Q.  Bl 
601; 

Hslft's  Plsss  of  the  drown,  voL  8,  ss.  169, 170. 

PoTfons  for  the  Crown. — The  ofttooe  is  laroeny, 
not  an  oflenoe  onder  the  Harried  W<nntti*B  Pro- 
perty Act  1882.  The  proviso  in  sect.  12  of  the 
Hanied  Women's  Fnroerty  Aot  1882  (45  &  49 
Tict.  c.  75)  merely  affbras  a  defence,  and  it  is  not 
necessary  to  negative  a  proviso.  The  contra 
formam  statuti  in  the  indictment  does  not  refer  to 
the  ]£arried  Women's  Property  Act  1882.  He 
referred  to 

je.  T.  Sail,  IT.B.  820; 

ThibauU  T.  6ib»m,18  M.  &  W.  95. 

Morgan  in  reply.  ^  ^ 

The  judgment  of  the  court  was  delivered  by 

Lord  Alterstone,  CJ. — ^At  common  law  a, 
wife  could  not  steal  her  hoslnud's  goods,  aaA 
now  she  can  onl^r  be  convicted  of  uroeny  hy 
vbrtne  <A  the  provisions  of  the  Hanied  Women  • 
Property  Aot  1882 :  {Beg.  v.  Kenwy  (36  L.  T.  Rep. 
36;  2  Q.B.DiT.  307  J  16  00x0.0.397.)  Sect.  K 
of  that  Act  enacts  in  substance  that  enny  woman, 
whether  married  before  or  after  the  Aot,  shall 
have  in  her  own  name  against  all  ^raons 
whomsoever  including  her  husband  (subject  as 
regards  ber  husband  to  the  proviso  thereinaftsfr 
conti^ied)  the  same  remedies  and  redress  by  waw 
of  criminal  proceedings  for  the  protection  and 
security  of  her  own  separate  prmrerty  as  if  snob 
property  belonged  to  her  as  a  fenie  sole.  After 
further  provision  the  section  contaios  the  follow- 
ing proviao ;  "  Provided  always  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her- 
husband  %j  virtue  of  this  Act  while  they  am 
living  t(«euiOT  as  to  or  ocmoeming  any  properly 
olaimiBd  hat,  nor  while  th«y  are  living  sfmxt^ 
as  to  or  oonoaming  any  aot  dime  hy  the  hosband 
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whila  they  were  living  together  conoemiDg  pro* 
perty  claimed  hj  the  wife,  xmless  sacfa.  propertr 
shall  have  been  vmnigfally  takea  hj  the  niubana 
when  leavizif?  or  deeerting,  or  about  to  leave 
or  desert  his  wife."  The  16th  section  pro- 
▼idee  in  substaDce  that  a  wife  doing  any  act 
with  respect  to  any  property  of  her  hiisband, 
which  if  done  by  the  husrand  with  respect  to  the 
property  of  the  wife  wonld  make  the  husband 
liaUe  to  criminal  proceedings  by  the  wife  nnder 
tills  Act,  sball  in  like  manner  be  liable  to  criminal 
proceedings  by  her  hnsband.  Criminal  pro- 
ceedings can  only  be  instdtnted  by  the  husband 
agwnst  the  irife  if  the  wife  and  huabaud  are 
not  living  together  at  the  time  the  criminal 
prooeedinss  axe  taken,  and  even  then  they  oan 
<»ly  be  tann  oonoeniing  an  aot  done  by  tlw  wife 
at  the  time  when  they  were  not  living  together 
coQcemuag  property  of  her  husband,  anless  such 
property  uiall  Bare  been  wrongfully  taken  bv  the 
wife  when  leaving  or  deserting,  or  about  to  leave 
or  desert  her  husband.  We  think  it  is  clear  that 
in  the  case  of  an  indictment  against  the  wife  for 
stealing  the  goods  of  her  husband,  upon  proof  that 
the  hnsband  and  wife  were  living  t^^tW  at  the 
time  when  the  criminal  proceedinss  were  taken,  a 
good  defence  wonld  be  established ;  and  so  if  t^e 
act  relied  upon  as  constituting  larceny  wereproved 
to  have  been  done  by  the  wife  while  the  husband 
and  wife  were  living  together,  there  could  be  no 
larceny  unless  it  could  be  proved  that  the  pro< 
perty  bad  been  wrongfully  taken  by  the  wife 
iriien  Searing  or  deserting  or  about  to  leave  or 
desert  bar  husband.  But  the  question  to  be 
determined  is  whether  the  conditions  imposed  by 
the  proviso  contained  in  sect.  12  and  incorporated 
into  sect.  16  are  conditions  which  must  be  proved 
by  the  prosecntion  to  exist  in  order  to  establish 
the  office,  or  whether  the  offenoe  may  be  estab- 
lidted  without  regard  to  the  conditions  in  the 
absence  of  any  evidence  offered  by  defendant  of 
facts  which  wonld  establish  a  defence  under  the 
proviso.  If  compliance  with  the  conditions  is  a 
necessary  ingredient  in  the  offence,  then  we 
think  statements  alleging  compliance  with  the 
oonditionB  are  an  essential  part  of  the  indictment. 
In  Thibault  v.  Oibaon  (12  U.  &  W.  a.t  p.  94) 
Lord  Abinger,  C.B.  said  :  "  I  believe  it  is  a  well- 
established  principle  that  in  all  oases  where 
^Qoeedings  are  taken  against  a  party  for  the 
leoovery  of  a  penalty  under  a  statute,  if  there  be 
any  exoeption  in  toe  clause  exempting  certain 
oises  from  its  operation,  the  dedaralion  or  infbr- 
matkoi  most  show  that  the  parUcular  case  is  not 
witUn  the  exoe^on.  But  where  it  comes  by  way 
of  proviso  in  a  subsequent  part  of  the  Act  it  is 
^Dot  necessary  to  notice  it  in  the  declaration  or 
information,  but  it  is  matter  which  the  defendant 
must  allege  as  a  ground  of  defence."  In  the 
same  case  Parke,  B.,  after  quoting  a  passage  from 
1  Wm.  Saund.  much  to  the  same  effect  as  the 
passage  cited  from  Lord  Abinger,  proceeds  as 
follows :  "  In  all  cases  of  exception  where  it  comes 
by  way  of  proviso  in  a  snraequent  section,  the 
exception  must  be  noticed  by  the  party  who 
relies  on  it,  and  I  have  some  doubt  wnether  the 
•ame  rule  does  not  also  hold  even  where  the 
excepticni  comes  by  way  of  proviso  in  the  same 
seetion,  altiiough  it  will  not  be  necessary  to 
dedde  that  point  at  present.'*  In  the  case  of 
B«  T.  /arvst.  reported  in  the  note  1  East.  G43, 
lord  Mansfield.  O.J.  says:  "It  is  a  known  dis- 
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tinotton  that  what  comes  by  way  of  proviso  mast 
be  iosistod  on  by  way  of  defence  by  the  part^ 
accused ;  but  where  exceptions  are  in  the  enacting 
part  of  a  law,  it  must  appear  in  the  chiu^  that 
the  defendant  does  not  fall  within  any  of  them." 
In  the  same  case  Denison,  J.  says :  *'  There  is  a 
known  distinction  between  exceptions  in  a  statute 
by  way  of  proviso  (which  need  not  be  set  forth) 
and  those  in  the  purview  of  the  Aot "  And  in 
the  same  case  Forster,  J.  says :  "  Where  nega- 
tives are  descriptive  of  the  offenoe  there  they 
must  be  set  forth."  In  Chitty  on  Pleading,  in 
the  chapter  on  the  Declaration,  Fart  2,  its  Parts 
and  Particular  Requisites  in  Debt,  voL  1,  4tb 
edit,  p.  322,  the  law  is  thus  stated :  "  It  is  mate- 
rial, however,  in  all  cases  that  the  offence  or  act 
ohareed  to  have  been  committed  or  omitted  by 
the  defendsnt  appear  to  have  been  witlun  the 
proviso  of  the  statute,  and  all  circumstances 
necesMry  to  support  its  action  muit  be  alleged." 
..."  Where  a  person  is  exempt  from  a  penalty 
under  certain  circumstances  by  a  proviso  in  a 
statute,  and  not  in  the  body  of  it,  the  plaintiff 
need  not  state  that  the  defendant  is  not  within 
the  exemptions,  for  that  is  merely  matter  oE 
difference  to  be  shown  by  the  defendant;  but 
where  the  exception  is  contained  in  the  enacting 
clause,  it  must  be  nesratived  in  the  declaration; 
and  where  an  Act  of  Parliament  in  the  enacting 
clause  creates  an  offence,  and  gives  a  penalty,  and 
in  the  same  section  there  follows  a  proviso  con. 
taining  an  exception,  which  is  not  incorporated 
with  the  enacting  clause  by  any  words  of  refer- 
ence, it  is  nut  necessaiy  for  the  plaintiff  in  suing 
for  the  penslty  to  n^ative  the  exception ;  and  in 
this  respect  there  seems  a  material  difference 
between  a  proviso  and  an  exception."  In  Steele 
T.  Smith  (1  B.  &  Aid.  94)  the  marginal  note  is  to 
the  following  effwt :  "  Where  an  Act  of  Parlia- 
ment in  the  enacting  clause  creates  an  offence 
and  gives  a  penalty  and  in  the  same  section  there 
follows  a  proviso  containing  an  exemption  which 
is  not  incorporated  with  the  enacting  clause  by 
any  words  of  referenoe,  it  is  not  necessary  for  the 
plaintiff  in  suing  for  the  penalty  to  negative 
such  proviso  in  his  declaration."  In  that  case 
Bayley,  J.  said :  "  I  cannot  say  that  the  proviso 
is  part  of  the  same  sentence ;  for  if  it  had  been 
omitted  the  preceding  sentence  would  have  been 
entira"  In  the  same  case  Ahbatt,  J.  said : 
"  There  is  a  teohnioal  distinction  between  a  proviso 
and  an  exception  whioh  is  well  understood.  All 
the  cases  ssy  that  if  there  be  an  exception 
in  the  enacting  clause,  it  must  be  nefj^tived. 
but  if  there  be  a  separate  proviso,  it  need 
not."  It  is  true  that  the  last  two  quotations 
refer  to  declarations  in  civil  actions,  but  the 
principles  applicable  are  the  same,  although 
no  doubt  the  principles  will  be  applied  with 
greater  strictnesB  in  criminal  than  in  civil  pro- 
ceedings. In  Hawkins'  Pleas  of  the  Crown,  vol.  4, 
in  the  chapter  on  Indictment,  chap.  25.  sect.  113, 
p.  68,  7th  edit,  there  is  this  passage :  "  It  seems 
agreed  that  there  is  no  need  to  allege  in  an  indict- 
ment that  the  defendant  is  not  within  the  benefit 
of  the  proviso  of  a  statute  whereon  it  is  founded, 
and  this  hath  been  adjudged,  even  as  to  those 
statutes,  which  in  their  purview  expressly  take 
notioe  the  provisoes;  as  by  saying  that  none 
shall  do  the  thing  prohilntea  otherwise  than  in 
such  special  cases,  &o.,  as  are  expressed  in  this 
Act."   We  think  the  snbstaim    the  -anthorities 
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is  tbis — that  it  is  nob  nweasBiTy  for  the  proseoa- 
Hoik  _  to  n^tire  a  prorito,  even  though  the 
fnoviio  be  contained  in  the  same  seotion  of  the 
Act  o(  Fiirliament  creating  the  offeoce,  nnless 
"the  proviso  is  in  the  nature  of  an  exception  which 
is  incorporated  directly  or  by  reference  with  the 
'enacting  claase,  so  that  the  enacting;  clause 
«annot  be  read  without  the  qualification  intro- 
duced by  the  exception.  Thas  in  an  indictment 
on  a  statute  which  enacts  that  if  any  person  shall 
pat  off  any  milled  money  whatsoever  unlawfully 
'^minisheo,  aad  not  cut  in  pieces  for  a  lower  rate 
than  its  nominal  valne,  he  shall  be'  guilty  of 
felony,  it  is  necessary  to  state  in  the  indictment 
that  the  money  was  not  cat  in  pieces  (1  Leach, 
102).  In  the  present  oa«e  aecta.  12  and  16  must 
Ibe  read  together,  and  tiie  enacting  clause  in 
veot.  12.  when  read  In  connection  with  sect.  16, 
makes  the  wife  liable  to  ciiminal  proceedings  b; 
lier  Irasband,  subject  to  the  proviso  contained  in 
the  latter  portion  of  sect  12.  Bat  the  conditions 
imposed  by  that  proviso  do  not  affect  the  quality 
or  obaraotor  of  the  offence.  They  merely  intro- 
•duee  matters  which  may  be  pleaded  by  way  of 
defence,  and  we  think  they  are  nob  matters  neoes- 
fiary  to  negatived  in  the  indictment.  For 
these  reasons  we  think  the  indictment  good,  and 
that  the  conviction  should  be  affirmed. 

ConvieHon  affirmed. 

Solicitor  for  the  Grown,  W.  T.  Davit,  Forth. 
Solicitor  for  the  defendants,  CoZsnso  Jonet, 
Pon^^ridd. 


Saturday,  Feb.  1. 
<Before  Lord  Altbb8T0HB,   C.J.,  Weight, 

BiDLBT,  BlOHAJH,  and  WAI.TOK,  JJ.) 
Bbx  v.  Psnfold  1.KD  Edwabds.  (a) 

KSrivwntd  lavi— 'Practice — Procedwre — Evidenee-^ 
Ingredients  of  offenee — Previcu*  ewvoieixon — 
Claim  to  be  irifd  by  jury — Trial  by  jury- 
Prevention  of  Crimea  Act  1871 — Summary 
Jiiriadiction  Act  1879  (34  <fr  35  Viet.  c.  112), 
$$.  7,  9,  20—42  A  43  Viet.  c.  49,  «.  17. 

jElvery  ingredient  of  an  offence  charged  in  an 
inaietment  must  be  proved  before  the  jury. 

By  tect.  7  of  the  Prevention  of  Crimee  Act  1871  a 

.  person  who  ha$  been  convicted  on  an  indictment 
for  a  crime  is  guilty  of  an  offence  ufuier  that 
Act  if  (inter  alia)  he  is  found  in  any  place  under 
■aueh  arcumMtance$  as  to  satisfy  the  court  before 
-uhom  he  is  brought  that  he  was  about  to  commit 
-or  to  aid  in  the  commission  of  any  ofence 
punishable  on  indictment  or  sumTimry  con- 
vicfton,  or  was  waiting  for  ■  an  opportunity  to 
commit  or  aid  in  the  commission  of  any  offence 
punithahU  on  indieiment  or  summary  eonvte- 
iian. 

On  ih»  trial  <^  a  person  charged  wUh  an  offence 
wider  iKi»  section,  the  proper  practice  is  to  prove 
fhe  eonvietione  as  part  oj  the  case  for  the  prose- 
cnUon.  If  the  defendant  having  claimed  to  be 
tried  by  a  jury  is  indicted,  the  fact  qf  the  pre- 
vious conviction  is  to  be  disclosed  to  the  jmy. 

Bex  V.  Brown  (65  /.  P.  136)  overruled. 

'This  was  a  case  stated  by  the  deputy-chiurman 

of  the  quarter  sessknu  for  the  county  of  London, 

4ihe  fficts  b^g  as  follows : — 

The  priscmers  were  charged  before  one  of  the 

(a)  BeporMd  by  A.  A.  Birmnn,  Biq.,  B«rii«Mr«t-Law. 
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magistrates  of  fhe  police  courts  of  fhe  metropolis, 
sitting  as  a  Court  of  Summary  Jorisdiofion  with 
an  offence  under  sect.  7  of  the  Prevention  of 
Grimes  Act  1871  (34  &  35  Yiot.  c.  112) ;  that  is, 
that  they,  being  persons  who  had  been  oonvioted 
of  crime,  were  found  in  a  place  under  sach 
circumstances  as  would  satisfy  a  court  that  the; 
were  about  to  commit  a  crime,  or  were  waiting 
for  an  opportunity  to  commit  an  offence  panish- 
able  on  indictment  or  summary  conviction. 

The  facts  relied  upon  by  the  prosecution  were 
that  the  prisoners  had  each  been  several  times 
convicted  of  felony,  and  were  on  the  evening  of  a 
day  in  December  observed  by  the  police  to  be 
loitering  about  certain  streets  and  squares  in 
wMcb  most  of  the  houses  were  occupied  bjr 
working  jewellers;  that,  noticing  the  pouoe,  tiie 
piisonera  bad  nm  away,  and  tlwt  beii^  Kp^m- 
headed  one  of  thun  was  foond  to  be  annM  with  a 
revolver. 

This  offence  is  not  indictable,  but  punishable 
on  summary  conviodon. 

On  being  brought,  however,  before  the  magis- 
strates,  the  prisoners  claime»d  to  be  tried  by  a 
jary,  and  were  accordingly  dealt  with  under 
sect.  17  of  the  Summary  Jurisdiction  Act  1879,  as 
if  they  had  been  charged  with  an  indictable  offence ; 
and  an  indictment  in  which  thenr  previous  con- 
victions were  averred  was  preferred  at  the  quarter 
sessions. 

If  the  prisoners  had  been  tried  by  the  magis- 
toite  these  previous  convictions  would  have  been 
proved  before  him  as  part  ot  the  case  against  the 
prisoners. 

At  the  trial  at  the  qnarter  eessious  couuel  for 
the  Grown,  proposed  to  prove  the  previoas  con- 
vicUons  as  pait  of  his  case,  on  the  ground  that 
the  offence  for  which  the  prisoners  were  iu^cted 
was  that  tiiey,  being  persons  who  had  been  con- 
victed of  felony,  were  found  in  a  place  under  such 
circumstances  as  would  justify  the  jury  in  coming 
to  the  conclasion  that  their  intention  was  to 
commit  a  felony,  and  that  the  gist  of  the  offence 
was  the  prisoners*  previous  conviobion,  it  being  no 
offenco  to  be  found  in  a  place  under  suspicious 
circumstances. 

Counsel  for  the  prisoners  objected  to  tliiB 
evidence  on  the  ground  that  the  rules  of  prooe- 
dure  contained  in  sect.  116  of  the  Larceny  Act 
1861  (24  &  25  Tict.  c.  96),  which  were  applied  to 
proceedings  under  the  Prevention  of  Onmee  Act 
1871  (34  &  35  Vict.  o.  112)  by  sect.  9  prevented 
the  jury  from  inquiring  into  previous  conTiotiras 
charged  in  an  indictment  until  thedefendant  had 
been  found  guilty  of  the  offence  which  was  the 
subject  of  the  indictment ;  that  in  this  case  tlie 
offence  was  the  intention  to  commit  a  felony,  and 
that,  therefore,  until  the  jary  had  found  that  the 
prisoners  had  intended  to  commit  afelony,  tbefacts 
of  the  previous  convictions  mast  not  be  proved 
before  them.  He  cited  the  case  of  Rest  t.  Proton 
(65  J.  P.  136),  in  which  the  Becorder  of  IJondon 
had  decided  that  under  similar  circumstances  the 
previous  convictions  should  not  be  diaolosed  to 
the  jary. 

The  learned  deputy-ohEurman  overraled  the 
objection  and  admitted  the  evidence. 
The  jury  convicted  tiie  prisoners. 

S.  Sutton  for  the  Crown. — ^The  ofEenoe  is  tin 
offence  specked  by  sect.  7  of  tiie  Prewontioa  oC 
Grimes  Act  1871  (31  &  35  Tict  o.  112).  The 
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rnlsB  in  sect  116  of  the  Larceny  Act  1861  are 
^tplied  by  aeot.  9  to  the  prooedore  on  the  trial 
iM  for  an  "  offenoe  "  bat  of  an  indiotment  for 
a  "crime *'  at  de&wd  by  not  20.  The  aabjeot 
metter  of  indictment  wee  then  an  offence  to 
wliielL  the  prooednre  laid  down  by  sect  116  of  the 
Laroeoy  Act  was  not  applicable.  The  essential 
ingredient  of  the  (rffenoe  was  the  tuat  at  the 
pTeriooB  conTioti(HW,  and  tt  was  neoeasaiy  that 
tbis  should  beprored,  beoanse  it  was  an  essential 
ingredient  Tbe  pnodce  lud  down  in  Bex  t. 
Bnnm  (ntp.)  is  wrong.  The  intention  of  the 
Act  is  tiiat  the  offence  shall  be  dealt  with  sum- 
mirily  by  magistrates  to  whom  the  pronons 
ocmviotionB  woud  be  disclosed. 
The  prisoners  were  not  represented. 

Lord  Alvebstokv,  G.J. — It  a|>pears  that  there 
bas  been  some  doubt  as  to  the  praotioe  which 
should  prerail  on  the  trial  of  an  indiotment  when 
the  defendant  is  charged  with  an  offence  under 
tlie  Frerenlion  ci  Grimes  Act  1871.   When  in  an 
indictment  a  crime  is  charged  for  which  different 
degrees  of  ptmiahment  are  annexed,  if  the  person 
charged  has  been  previously  oonritHied,  theax  it  is 
clear  that  the  fact  of  the  antecedent  convictions 
Bbonid  not  be  Imown  to  the  jury  until  after  they 
bare  found  a  verdict  on  the  snbeequent  crime. 
Sect  116  of  the  Larceny  Act  deals  with  mixed 
cases.    Now  in  this  case  the  prisoners  were 
charged  with  something  which  would  not  have 
bean  ui  offence  bat  for  th«r  prerioos  oanviO' 
tioos,  and  if  they  had  been  tried  by  a  oonrt  oC 
nunmaiy  jnrisdiotion  the  fact  ai  the  pinrioas  omk- 
fictions  ironld  have  been  before  the  magistrates 
idw  formed  the  oourt.   But  having  olE^noed  to  be 
tried  hj  a  jury  the  prisoners  were  Drought  before 
the  qnartecT  aesidons  on  indictment.    In  my 
ofuaion  when  an  offence  is  merdy  statutory, 
and  requires  ingredients  specified  in  ibe  statutu, 
it  ia  right  that  every  ingredient  should  be  proved 
joat  as  all  the  circumstances  which  compose  an 
orffinary  crime  have  to  be  proved.   Sect  20  of 
the  Prevention  of  Grimes  Act  1871  draws  a  dis- 
tinction  between  "  crime  "  and  "  offence  "  but  it 
does  not  provide  that  the  procedure  at  a  trial 
before  a  jwrj  is  to  differ  from  that  at  a  trial  by 
insticee  as  a  court  of  summaiy Jurisdiction.  We 
think,  therefore,  tiiat  the  learned  depaty-ohairman 
was  i^ht  in  allowii^  all  the  mcnmstanoes  wfaudi 
aade  liie  ofSooee  to  be  proved  before  the  jury. 
Our  deoiston  in  tiiis  case  ovemles  Bern  v.  Broun 
(65  J.  P.  136). 

Wkight,  BrDLST,  BiOHAM.  and  Walton.  JJ. 

"•""''"^  ConmeUm  qginMi. 

SoUoitor:  The  BolicHor  to  the  Treaeury. 
The  prisoners  were  not  represented. 


SattuxUiy,  Feb.  1. 

(Before   Lord   ALTBBBTOini,   G.J.,  Wrioht^ 
BiDLZT.  BiOHAH,  and  Wai/ion,  JJ.) 

Bbx  v.  Piu.(a) 
Criminal  law — Evidence  —  AdmiettbiUty— State- 
ment of  of  aire  in  hankrvptey  —  GompuZsory 
examinatum  —  Miaapprovriation  by  trustee  — 
Bankruptcy  Aot  ISm—Bankrupiey  Act  1890, 
Oenero^  BuU  217—25  £  26  Fiei.  c  96,  i.  80— 
4/&£47  Viei.  e.  52,  a.  Iff— 53  S  54  Viet,  c  71, 
a.  27  (2). 

The  etatement  of  affaire  made  bya  bankn^t  in 
eomplwitee  teUk  Met  16  of  the  Bankn^tcy  Act 
ISSS  and  rtcZfl  217  tt  not  a  ttatement  made  in  a 
oompuUory  examinoHon  xoiihin  the  meaning  of 
$eet.  27  (2)  of  the  Bankruptcy  Act  1890.  /(  « 
therefore  cuZnutnMe  in  evide»ee  againtt  a  hank- 
rvvt  charged  with  iippropriaUng  tnut  nonsys 
tohia  own  WW. 

This  case,  stated  by  Kennedy,  J.,  was  as  follows : 
Williaju  Good  Pike  vras  tried  before  me  at 
Woroeeter  at  the  autumn  aaaizea  holden  for  the 
oit7  of  Worcester  on  the  23rd  Dec.  1901.  on  an 
incuctment  for  misdemeanour,  oonsisting  of  two 
counts,  whiidi  it  is  not  necessary  for  the  purpoae 
of  this  case  to  aet  out  at  lei^th,  wheieby  in 
Bubatanoe  and  effect  he  was  chained  under 
24  &  25  Tiot.  c.  96,  s.  80,  with  having  unlawfully 
and  wilfully  converted  and  appropriated  to  his 
own  uae  certain  sums  of  m<uiey  of  which,  under 
the  will  of  one  William  Ayre,  deceased,  he  was 
trustee  for  the  use  and  benefit  of  three  ohildien 
of  Us  broker  Samuel  Bobert  Fike^  with  intent 
to  defraud. 

In  the  ooarae  ot  the  trial,  in  order  to  prove  the 
receipt  by  the  prisoner  of  certainsnma  of  mon^, 
coonael  for  the  Crown  tendered  in  evidence  the 
debtor's  atatement  of  affairs  in  bankruptcy, 
which  showed  in  sheet  £  (contingent  or  other 
liabilities)  the  receipt  ^  the  bankrupt  of  the 
moneys  in  question.  The  statement  of  affairs 
was  the  statutory  statement  of  affairs  prepared 
by  tixB  accused  in  the  course  of  his  bankruptcy, 
verified  tiy  oath  by  the  bankrupt  before  the 
asuBtant  official  reouver  at  Worcester,  and  filed 
by  the  aadstant  offidal  recover  in  accordanoe 
with  the  pToriaions  of  the  Bankrwtoy  Aot  1883 
(46  &  47  Vict  c.  52),  s.  16,  and  General  Bnlee, 
217. 

The  file  of  the  beakmptoy  proceedings  will  be 
in  court  ao  thai  reference  to  it  oan  be  made  if 
neoeesaiy. 

Counsel  for  the  prisoner  objected  to  the  rec^pt 
of  this  eridenoe  upon  the  gpjond^  that  it  was 
evidence  which  was  rendered  inadmissible  by  the 
operation  of  the  provisions  of  24  &  25  Vict.  c.  9, 
a.  85,  as  amended  by  53  &  54  Vict.  c.  71,  s.  27. 
He  based  Mb  contention  upon  the  words  which  are 
contained  in  anb-sect  (2)  oi  the  last  cited  section, 
which  provides  that  a  statem^t  or  admiaaion 
made  by  any  person  in  any  compulsory  examina- 
tion  or  deposition  before  any  oourt  on  the  hearing 
of  any  matter  in  bankruptcy  ahall  not  be  adnus- 
Bible  m  evidence  in  any  proceeding  in  respect  of 
any  of  the  misdemeanors  referred  to  in  sect  85. 

After  hearing  the  a^ament  ot  oonnael  for  the 
prisoner  and  reply  of  oounael  tor  the  Grown,  who 
pressed  for  the  admisBum  ol  the  evldenoe,  I  was 
of  opinion  that  the  objection  was  not  well  founded, 

(•)B«pavtedbjA.A.taHinn,Ba«..  BHTlrt».M-Ia». 
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and  that  the  statement  of  affairs  did  not  oonBti- 
tnte  a  compaUory  examination  or  deposition 
made  before  a  court  on  the  hearing  of  a  matter 
in  bankmptcy  within  the  meaning  of  the  said 
section,  and  I  admitted  the  evidence. 

The  aoonsed  was  found  goilty  by  the  verdict  of 
thejnry. 

The  qneation  ior  the  OEnnion  of  tiie  court  is 
whether  ^e  evidence  above  mentioned  was  or 
^ms  not  properly  admitted,  and  whether  the 
oonviotion  should  stand.      ^  ^  Kihnkdt. 

/.  B.  Maitkeioa  for  the  prisoner. — This  was  a 
statement  made  in  the  course  of  a  oompulsory 
examination.  A  bankmpb  is  by  rale  217  com- 
pelled to  make  a  statement  of  his  affairs.  The 
examination  in  court  is  only  a  sabsequent  part  of 
the  same  prooeeding.  The  Bankruptcy  Acts  are 
penal  statutes  and  mast  be  consCraed  strictly ; 

Fletcher  v.  Lord  Sonde*,  3  Bin^  5S0. 
He  also  referred  to 

Be  Mytore  West  Oold  Fields,  61  L.  T.  Bep.  453  ; 

42  C!b.  Div.  535 ; 
Green  v.  Lord  Penxanee,  41  L.  T.  Bep.  353  ;  6  App. 
Cas.  657. 

A.  T.  Lawrence,  K.C.  (with  him  N.  G.  Davidson) 
for  the  Grown. — There  is  nothing  in  the  Bank- 
ruptcy Acts  which  makes  a  statement  inadmis. 
.  fliUe  beoaose  it  was  made  under  oompulaion.  The 
statement  or  admission  referred  to  in  sect.  27  (2) 
of  the  Bankruptcy  Act  1890,  which  is  inadmis- 
sible, is  a  statement  or  admission  made  before  a 
eourt-at  a  "  hearing."  The  statement  in  question 
was  not  made  in  a  compulsory  examination  before 
a  court.  The  statement  of  af^rs  to  be  made  to 
the  ofBdal  receive  is  one  of  the  proceedings  oon- 
. sequent  on  the  making  of  a  receiving  order : 
:(4Bankrapt07  Act  1883,  s.  16) ;  these  proceedings 
an  quite  distioot  from  the  proceedings  before  a 
toonrt  of  which  the  public  examination  of  the 
debtorisone.  Thatexamination  may  be  dispensed 
with.  {He  was  stopped  by  the  Court] 

/.  B.  Matthews  replied. 

Lord  Alterstonb,  C.J. — We  are  all  of  opinion 
that  the  statement  was  admissible.  The  prisoner 
was  charged  witii  the  misappropriation  of  a  trust 
fund,  and  in  order  to  prove  that  charge  Uie  state- 
ment ot  his  affairs  made  by  him  in  his  bank- 
ruptcy was  put  in  evidence.  It  is  ai|;aed  that 
this  statement  was  not  admisi-ible  as  evidence 
beoanse  of  the  proviuons  of  the  Bankruptcy  Act 
1890, 8. 27  (2),  thai  a  statement  or  admission  male 
by  Muy  person  in  any  compulsory  examination 
or  deposition  before  any  court  on  the  hearing 
of  an^  matter  in  bankruptcy  shall  not  be  admis- 
sible as  evidence  against  that  person  in  any  pro- 
ceeding against  that  person  in  respect  of  any  of 
the  misdemeanours  referred  to  in  sect.  85.  On 
the  other  hand  it  is  argued  that  this  was  not  a 
statement  made  in  the  bearing  of  any  mutter  in 
court,  and  was  not  made  in  a  compulsory  exami- 
nation. We  must  look  at  the  object  of  the 
section.  The  word^  are  "  in  any  compulsory 
examination  or  depmition  before  any  court  on 
the  hearing  of  any  matter  in  bankrupted."  Prima. 
faeU  tiiis  seems  to  apply  to  tiie  case  of  a  man 
making  a  statement  on  cross.examination,  when 
he  is  forced  to  say  what  he  would  not  have  said 
under  ordinary  oiroumstances.  But  we  are  ashed 
to  extend  that  provision  to  all  statements  made 
bj  a  -faHdcnrpt  in  the  course  of  his  bankruptcy. 


Does  the  statement  of  afEiurs  come  within  the 
words  "  compulsory  examination  "  ?  We  tlunk 
that  if  that  bad  been  the  intention  of  the  Le^a- 
lature  other  language  would  have  been  used.  I 
oome  to  the  conclusion  that  the  statements  made 
hj  a  bankrupt  in  his  statement  of  affairs  &re 
not  statements  made  by  him  in  a  compulBonr 
examination. 

Wbioht,  Bidlbt,  Bighau,  and  Waltob, 
J  J.  concurred. 

Soltintors :  Solicitor  to  the  Treatury ;  Dobb$ 
and  HUi,  Worcester. 


^atm  at 

Tueeday,  FA.  25. 
(Before  Lords  Hacnaohtsn,  Shakd,  Davet, 

Brampton,  Robertson,  and  Lindlbt.) 
MiDUND  Railway  Goupany  v.  Attornst- 
Genkrax.  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 
ENGLAND. 

Revenue — Stamp  duty — Railway  company — In- 
oreaee  of  amount  of  nominal  share  capitai — 
Stamp  Act  1891  (54     55  Vict.  c.  39;,  e.  113. 

A  raUvoay  company  obtained  a  special  Act  autho- 
rising the  rearrangevient  and  consolidation  of 
the  sevenfl  classes  arid  denominations  of  the 
shares  in  their  capital,  and  of  their  loan  and 
debenture  stocks.  The  effect  of  the  Act  was  to 
make  no  real  addition  to  the  value  of  their 
eapitalt  but  the  faee  value  of  the  stock  utas  i«> 
creased. 

HeU  {affirming  the  judgment  the  court  beloie), 
that  there  was  an  "  increase  o/  the  amowU  qf  itAe 
nominal  share  capUal "  of  the  eompaxu  withiA 
sect.  113  of  the  Stamp  Act  1891.  and  that  duty 
was  paiyaole  under  that  section. 

Thib  was  an  appeal  from  a  judgment  of  the 

Court  of  Appeal  (Smith,  If.R.,  Colline  and 
Stirling,  L.JJ.),  reported  84  L.  T.  Bep.  15; 
(1901)  1  K.B.  220,  who  had  affirmed  a  deciaion  of 
the  Divisional  Court  (Ridley  and  Darling,  JJ.) 
reported  82  L.  T.  Rep.  716;  (1900)  2  Q.  B.  353. 

The  question  involved  was  whether  certain 
conversions  aud  consolidations  of  the  guaranteed, 
preference,  and  ordinary  stocks  of  the  appellants 
which  were  authorised  by  tbe  Midland  llailway 
Act  1897  (t)0  &  61  Vict.  o.  clxxziii.)  conatibated  an 
increase  of  the  amount  of  nominal  share  capital 
within  the  meaning  of  sect.  113  of  tbe  Stamp 
Act  1891  (54  &  55  Yiot.  c.  39),  which  provides  that 
"  in  case  of  any  increase  of  the  amount  uf  nooiinal 
share  capital  of  any  corporation  or  company, 
whether  now  existing  or  to  be  hereafter  formed, 
being  authorised  by  any   .   .    .   Aob,  a  state- 
ment of  the  amount  of  such  increase  shall  be  de- 
livered by  the  corporation  or  oompajiy  to  the 
Commissioners"  of  InEand  Revenue  within  o&e 
month  of  the  passing  of  the  AcC   Sooh  state- 
ment is  made  subject  to  an  od  vaZorem  stamp  of 
28.  per  cent. 

By  sect  59  of  the  Act  of  1897  it  was  provided 
that  certain  rent-cbai^e,  preferential,  and  gna- 
ranteed  stocks  should  be  consolidated  into  one 
guaranteed  stock  of  one  class,  bearing  interest  at 
the  uniform  rate  of  2^  per  oent.  per  annam,  nn\>- 

tii>  Beponed  by  U.  B.  MtLBSti.  Bmj..  BMTiifF  m*.  Umw. 
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ject  to  the  ocnuent  (vhioh  wbb  duly  obteined)  of 
the  bolder*  of  these  stocks. 

The  rtockt  so  dealt  with  ware  as  ft^lows  : — Four 
per  oeDt.  conw^dated  peipetiial  rentohai^  stock, 
3^.1211. 5c. ;  Sheffield  and  Botherham  perpetaal 
pteferential  stock,  150,0002. ;  4  per  cent,  oonsoli- 
oatod  perpetaal  guaranteed  preferential  stock, 
6,337.0761  ]2t.6d.— 10,386,1971.  17».  6<J.— and  the 
amoonts  of  new  stook  isseed  in  lieu  thereof 
wen  raspeotiTelj  6,238,5942..  375.0001.,  and 
10.139,3221. 12s.— a  total  of  16.752,9161. 12a. 

The  reealt  of  the  operation  was,  therefore,  that 
stook  to  the  amount  of  10,368,1971. 17f.  6d.  dis- 
appeared and  was  replaoed  bj  stock  to  the 
amonut  of  16,752.9161.  12a..  an  increase  of 
6,366,7181. 14t.  64. 

Sect  60  of  the  Aot  provided  that  all  the  then 
existing  and  authorised  4  per  oent.  perpetual 
prefBrenoe  stock  should  be  oanoelled,  ana  new 
3|  per  uent.  perpetual  preferenoe  stock  created 
ill  lieu  Uiereof  to  an  amount  exceediuff  hj  60  per 
cent,  the  nominsl  amount  of  the  stooK  cancelled, 
and  holders  of  the  old  stock  were  to  receive  new 
stock  at  the  rate  of  1602.  for  ever;  1001.  of  old 
stock. 

The  nominal  amount  of  the  new  2^  per  cent, 
preferenoe  stock  exceeded  by  17,428,9151.  If.  the 
old  4  per  oent.  preference  stock  for  which  it  was 
Babatiinted  under  the  above  proTisions. 

By  seota.  61  to  63  of  the  Act  the  ordinary  stock 
was  oauoalled,  and  new  ordinary  stock  divided 
into  preferred  converted  ordinary  stock  and  de- 
ferted  converted  ordinary  stock,  created,  and 
every  holder  of  ordinary  stook  received  in  lien 
tbanoi  preferred  converted  ordinary  stock  to  the 
ssme  nominal  auunmt  as  he  previously  held  ordi- 
nary stofA,  and  he  also  reomved  an  equal  nominal 
amount  oi  deferred  converted  ordinary  stook. 

The  effect  of  these  sections  was  that  the 
nominal  amount  of  the  ordinary  stock  was 
doabled,  the  old  ordinary  stock  cancelled  amount- 
ing to  35,434.9471.  S«.,  and  the  new  ordinary  stock 
issoed  amounting  to  70.869,8942.  16«.,  exactly 
douUe. 

The  Oommissionera  of  Inland  Revenue  claimed 
doty  upon  59,230,5812.  3«.  6d.,  being  the  aggregate 
increaae  of  the  amount  of  nominal  share  capital 
aathorised  by  sects.  59,  60.  and  61  of  the  Midland 
Batlway  Act  1897,  and  alleged  that  the  appellants 
^oold  have  delivered  a  statement  of  snoh  increase 
dDly  stamped  with  such  ad  valorem  duty  within 
cue  month  of  the  passing  of  the  Aot. 

By  sect.  113,  sub- sect.  (3)  of  the  Stamp  Aot 
1891  it  ia  provided  that  in  ease  of  n^lect  to 
deliver  aiicn  statement  the  oompany  snail  he 
liaUe  to  p»y  to  His  Majesty  a  sum  equal  to  102. 
per  cent,  upon  the  amount  of  duty  payable,  and  a 
like  penalty  for  every  month  after  the  first  month 
during  which  the  neglect  shall  continue. 

The  appellants  refused  todeliver  the  statement, 
duly  stamped,  and  on  the  22nd  April  1899  the 
respondent  filed  an  information  claiming 
1&&J5SIL  10s.  aoorued  penalties  under  the  above 
section.  To  this  information  the  appellants 
beaded  the  general  issue. 

It  was  contended  on  behalf  of  the  appellants 
that  Uve  daty  imposed  by  sect.  113  of  the  Stamp 
Act  1891  upon  an  increase  of  the  amount  of 
nominal  ahara  capital  only  applied  to  cases  where 
thrrewas  an  actual  increase  of  the  resources  of  the 
company  hj  an  antliotisatum  of  the  issue  of  new 
shares  or  stock  in  rettmi  for  numey  paid. 


The  Divirifmal  Court  gave  judgment  in  favour 
ol  the  claim  ot  Vbe  Gommisnoners  ot  Inland 
Beventte,andth^ deoinon  was afflmed  asabove 
mmtumed 

Sir  B.  Seid,  K.C.,  A$quUh,  K.O..  and  Loehnu 
appeared  for  tiie  appellants. 

The  fifo2ieitor-O0n«ra2  (Sir  E.  Carson,  K.C.). 
Dcmekvtertt,  K.G..  and  Boulatt,  who  ^p«u<ed  for 
the  respcmdent,  wen  not  called  upon  to  address 
their  I^ordships. 

At  the  oonclusion  of  the  arguments  for  the 
appellants,  their  Lordships  gave  judgment  as 
foilowB : — 

Lord  Uacnaghtbn.— ICy  Lords  :  Tlie  only 
question  in  this  case  is  whether  an  "  increase  <n 
the  amount  of  nominal  share  capital "  of  the 
Midland  Railway  Company  was  authorised  by  the 
Midknd  Railway  Act  18if7.  It  seems  that  the 
company  were  deurous  of  effecting,  as  it  is  called 
in  this  Act,  a  "  rearrangement  and  consolidation 
of  the  several  classes  and  denominations  of  their 
shares  and  stocks " ;  and  ttiis  was  oarried  into 
effect  by  the  Aot  ot  1897.  It  nuy  he  oonfenient 
to  give  two  instances  of  what  was  dime  underthat 
Act.  The  oompanj  had  a  perpetual  ^efeienoa  ■ 
stock,  carrying  a  dividend  of  4  percent.  Thej 
were  desirous  of  reducing  tiiat  dividend  to  a 
uniform  dividend  of  2^  per  cent.,  and  that  was 
carried  out  by  the  Act  of  Parliament  in  this  wfkj. 
It  was  declared  that  "  the  existing  andanthoriaed 
4  per  ooitum  perpetual  preferenoe  stook  of  the 
oompany  shall  be  by  virtue  oi  this  Aot  can-' 
oell^  and  extinguished,"  and  "there  shall  be 
created  in  lieu  thereof  24  per  centum  perpetual 
preference  stock  of  the  company  to  an  amount 
exceeding  by  60  per  centum  the  nominal  amount 
^  the  stock  so  cancelled  and  extinguished."  Was 
not  that  an  increase  in  the  amount  of  the  nominal 
share  capital  ?  Then  there  was  a  large  amount  of 
consolidated  or^nary  stock,  and  the  oompany 
were  minded  to  give  to  their  shareholdera  snoh 
advantages  as  would  result  from  splitting  th^ 
stock;  but  instead  of  s|>litting  it  in  the  proper 
sense  of  the  word  and  giving  to  every  holder  of 
1001.  stock  601.  of  preferred  ordinary  stock  and 
502.  of  deferred  ordinary  stock,  they  really  dupli- 
cated t]i«r  stook  and  gave  each  holder  of  1002. 
stock  1002.  of  preferred  and  1002.  of  deferred. 
Again,  was  not  that  increasing  the  amount  ol 
tlwir  nominal  share  capital  P  It  seems  to  me  that 
this  company  has  done  the  very  thing  which  brings 
tbem  within  the  words  of  the  Aot  of  Parliament 
(the  Stamp  Aot)  and  within  the  grasp  d  the 
Coiumlsm>ners  of  Inland  Revenue.  I  cannot  see 
any  loophole  of  escape.  It  seems  to  me  tiiat  if 
yon  were  asked  to  dracribe  what  has  been  d<nw 
with  regard  to  the  ordinary  consolidated  stock  <rf 
the  company  yon  would  say  that  the  actual 
capital — the  working  capital — has  not  been 
increased  by  one  penny,  but  the  amount  of  the 
nominal  slum  capital  has  been  doubled.  I  there- 
fore move  your  Lordships  that  this  appeal  becUs- 
missed  with  costs. 

Lord  SHA.ND.~My  Lords  :  I  am  entirely  of  the 
same  opinion,  and  I  will  only  add  a  very  few 
words  to  what  has  been  said  because  of  the 
general  imp<niaDoe  of  the  qaeetioo,  for  I  under- 
stand that  there  are  a  number  of  oases  which  will 
he  regulated  the  decision.  I  Mnnot  exinesa 
my  view  of  the  case  better  than  it  is  expressed  in 
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the  judgment  of  Bidley,  J.,  in  which  be  says  in 
referenoe  to  the  interpretation  of  the  Btafcnte: 
"  The  words  are, '  in  case  of  anj  increase  of  the 
amount  of  nominal  share  capital.*  Now,  the 
*  nominal  share  capital '  means  the  capit^d  in 
shares  and  the  figmre  value  attached  to  it  The 
increase  of  saoh  nominal  share  oapital  seems  to 
me  to  be  simply  this.  If  instead  olT  being  lOOZ.  it 
becomes  2001. — ^not  neoesiauily  that  it  means'  more, 
bnt  that  if  the  company  extends  the  oapital,  and 
giwe  it  a  greater  nominuTala^  that  isaa  incroaso 
which  reqiuTes  an  additiMial  atatsment  of  fbe 
amount  ca  sooh  inoreose  to  be  deliTcred  hr  the 
company.**  Of  ooorae,  that  itatemMit  tmng 
given  to  the  Oommisdcmurs  of  Inland  Revenue 
infers  an  increase  in  the  stamp  dut^  which  has 
to  be  paid.  It  seems  to  me  that  this,  is  dearly 
the  efrectof  sect  61  and  sect.  66  of  this  company  s 
private  Act.  An  increase  iscroated  in  the  amount 
of  the  nominal  share  oapital,  and  indeed  it  is  so 
called  in  the  Act  itself.  By  sect  61  the  previous 
nominal  oapital  is  abolislwd,  and  the  amount  is 
nearly  double  under  that  section.  And  in  sect  66 
those  who  are  obtaining  this  Act  of  Parliament 
very  correctly,  I  think,  oharacterise  it  in  this  way : 
"Ajiy  increase  in  the  nominal  amount  of  tiie 
pretnrenoe  or  ordinary  capital  of  the  company  by 
virtue  of  this  Act  shall  not  increase  "  their  oor- 
rowii^;  powere  whieh  are  there  mentioned.  The 
cam  seems  to  me  oleariy  to  fall  within  the  113th 
Motion  of  the  Stamp  Aet»  aa  all  tiie  learned 
jnd^^  who  have  applied  th^  minda  to  this 
qneetion  think  it  does.  Therefore,  I  am  of 
op&don  with  your  Ijordshipe  that  the  afpeal  moat 
be  dismissed. 

Lord  Datet. — ^My  Lords :  I  am  of  t^e  same 
(pinion,  and  I  can  really  &^d  nothing  to  what 
has  been  already  said.  The  section  of  the  Act 
ap|>earB  to  me  to  be  free  from  an^  possible  ambi- 
ffoatj,  and  I  cannot  bring  my  mmd  to  entertain 
any  doubt  as  to  the  right  construction  of  it — 
iiideed,  but  for  the  very  learned  and  able  argn- 
menta  which  we  have  heard  from  Sir  Robert  B«id 
and  Dir.  Asquith,  I  uhoold  have  said  that  the  case 
was  unarguable. 

Lord  Bbahfton. — My  Lords:  I  conoor. 

iMci  BoBBBTSON. — My  Lords:  I  am  of  the 
same  opinion.  The  appellants'  success  depends 
<m  their  oontention  that  an  "  increase  of  the 
amount  of  nominal  share  capital,"  in  the  sense  of 
the  Act  of  1^1,  only  takes  place  when  there  is  an 
increase  in  the  resources  of  the  company.  It 
seema  to  me  that  this  test  is  purposely  disre- 
garded by  the  L^i^ture  in  favour  of  a  standard 
entirely  different  and  more  arbitrary.  The 
standard  selected  is  the  amount  oi  nominal  share 
capital ;  uid  in  the  present  case  that  is  now,  as 
the  result  of  operations  aaUiorised  by  statute,  let 
us  say  70,000,0001.  It  is  parfeetly  plain  that  if 
this  had  been  the  armnal  amount  tids  would  be 
the  taxable  sum.  Now,  tiie  enactment  about 
chai^^  does  not  let  in  ai^  new  criterion  of 
amount^  bat  adheres  to  the  same  oriteri<m  as  is 
aet  up  for  a  new  company  by  the  same  section, 
the  question  therefore  comes,  as  Stirling,  L.J. 
says,  to  be  merely  one  of  arithmetic. 

Lord  LiNDunr. — ^My  Lords :  I  am  of  the  same 
o^nion,  and  I  will  express  my  view  by  asking  and 
trying  to  answer  two  qaesti<nu.  First  of  all, 
what  is  now  the  amount  of  the  nominal  share 
ei^tel  (tf  the  oompany,  taking  the  or^nary 


stock  V  The  only  answer  to  that  question  is 
70,000,0001.  The  next  question  is,  what  was  it 
before  the  Act  of  Parliament  was  passed  P  The 
only  answer  to  that  question  is  35,<XX),0002.  Can 
you  say  there  hue  bew  no  increase  f  SLr.  Asquith 
faas  urged,  supposing  there  was  an  increase,  the 
increase  was  not  authorised  because  it  was  not 
done  by  the  company  under  Hhe  powers  of  the 
Act  but  was  done  by  the  Act  itself  That  is  too 
subtle  few  me,  and  I  cannot  follow  it  If  the  Act 
had  been  imposed  by  vu  major  I  oonld  have  i(A- 
lowed  it,  but  when  toe  oompany  wvak  and  got  the 
power  themselves  I  cannot  follow  it. 

Order  appeaUd  from  affirmed,  and  appeal 
ditmi»$ed  toith  eottt. 

Solidtors  for  the  appellants,  BeaU  and  Co. 

Solicitor  for  the  respondents,  F.  C.  Owe,  Soli- 
citor of  Inland  Revenue. 


SuHicial  Committee  of  tfie  ^rib^  Council. 

Dm.  12, 14, 1901,  and  Feb.  22. 1902. 
(Present :  The  Right  Hons.  Lords  MACNAaHTEN, 

Davst,  Robkstson,  and  Lihdlbt,  and  Sir 

Fobs  Nobth.) 
Hull  Elbctbic  Cokpavt  v.  Ottawa  Elbc- 

TBIC  GoHPAKT  AJTD  THfl  COBFOBATIOH  Or 

Hull,  (a) 

ON  APPSAL  FBOM  THB  COUBT  OF  EINO'S  BBNCH 
FOB  LOWIB  CANADA,  PBOVIHCE  OF  QUBBBC. 

Eleetrie  Lighting — Exeltteive  privUegeSevooabU 

licence — Revocation. 

In  1887  a  toum  oouncU  granted  to  the  0.  ComfMiny 
permission  to  place  post*  in  the  etreete  for  the 
establiehment  of  a  ayetem  of  eleetrie  lighUng, 
and  th^  company  eBteAliehed  aueh  syatem. 

In  1894  the  U.  Company  obtained  the  "  exelueive 
privilege  "  during  thirty-Jive  years  of  ettabliah' 
tng  in  the  town  a  ayetem  of  lighting  and  heating 
whether  by  gaa,  eleetrieity,  or  othertoiae,  and  tl^ 
grant  waa  eon/Snnsd  by  an  Aei  of  Ae  Pnovtneial 
jLegiela^e. 

The  eorporoiHon  profeaaed  to  grant  nwA  eeelHsioa 
righU  "  Of  t<  jiowmsss  and  aeit  haaUie  right  to 
grant  ihia  day." 

Held  (affirming  the  judgment  of  the  eourl  islow), 
thai  the  grant  to  the  S.  Company  wot  mode 
aubiect  to  the  easieiing  righU  ofweO.  CompoMy, 
and  did  not  operaieaa  a  rwoeoHvn  of  the  Uevitca 
to  them. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Kin^B  Bench  for  Lower  Canada 
(Laooste,  C.J.,  Bosse.  Blanchet,  Hall,  and. 
Wurtele,  JJ.),  who  had  reversed  a  Judgment  of 
the  Court  of  Review  (Tait,  acting  C.J.,  Gill  and 
Pagnuelo,  JJ.)i  who  had  reversed  a  judgment  of 
the  Superior  Court  (Lavergne,  J.)  at  the  trial,  in 
favour  of  the  respondents,  the  defendants  below. 

The  facts  of  Uie  case  are  fully  set  out  in  the 
judgment  of  their  Lordships. 

Blake,  K-C.  (of  the  Canadian  Bar)  appeared  for 
the  appellants,  and  luigued  that  all  that  waa 
granted  to  the  Ottawa  Company  was  a  licence 
revocable  at  pleasure,  and  it  waa  revoked  by  the 
gnjxt  to  the  Hull  Com|»ny,  and  by  the  Act  <^ 
uie  Provincial  Legidature  validating  tiiat  grant. 

M  Bepoted  by  0.  E.  Halssm,  Baq.,  BanliWr  ■«  L»w. 
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BMams,  E.O.  and  B«lwuH,  E.G.  (of  the  Ouw- 
■dian  Bar),  tax  the  lenoadBaUt  the  Ottsiwa  Oora^ 
pany,  jnaintained  that  the  appellanta  had  no  Zoeiw 
tkmdi  to  mainfam  this  aoti<m.  Th«nrrights  were 
oononnent  with  the  reBpcmdentB*  exuting  rights. 
It  the  grant  affeoted  to  confer  a  ri^tuiuiuive  ai 
tiie  raBpoakdenta  it  is  innlid.  See 

PUmmff-  T.  Mayor      WaKngton^  51  L.  T.  Bap. 

475;  8  App.  Ca«.  689  ; 
Hia  T.  Tuppw,  8  L.  T.  Bap.  798 ;  8  H.  A  0. 121 ; 
StUtaU  T.  BnuMMH,  15  I..  T.  Bip.  8I8t  L.  B^i. 

SEx.  1; 

8tt.  ByaeiiUh*  Gas  Company  t.  £U«.  Avoeinihe 
Hydrandk  Company^  25  Chl  6q^.  Ot  B«p.  168  ; 

BOormu  r.  Oumoh,  28  Gbn.  Bap.  Ot.  Bap.  66 ; 

JAggiu  T.  I«f«,  7  Bfaig.  688 ; 

Winter  t.  BracthotU,  8  Eart,  SOS ; 

fay*  T.  Guy,  S6  Q.  B.  Cu.  356  ; 

Morgan  r.  Lathy,  88  Q.  B.  Ou.  369; 

HHdoMOe  on  StRtntM,  874-876. 
The  lioenoe  was  not  reroeable,  and  was  not  in 
&et  revoked.  A  revocatKm  moat  be  in  express 
^•nna: 

Corporatum  ds  Bt.  Andrd  AvtUn  t.  Corporation  d» 

Ripon,  Qnebse  Off.  B«p,  4  Q.  B.  167  ; 
Bemardin  t.  North  Zhifmn,  19  Snp.  Ct.  Bap.  581. 
The  rights  ci  the  Ottawa  Company  were  apecttaUy 
reserved  by  the  wwds  bw^l  rights  **  aa  it  has  the 
right  to  grant." 

CJumpagne,  E.G.  and  Loehnis  appeared  tor  tiie 
^orpontiai  of  the  d.fj  of  Hull  inteAening. 
Blakt,  E.O.  was  heard  In  reply. 

At  tile  oonclnsion  of  the  argnmeats  their  Iiord- 
«faipB  took  time  to  otnuidar  their  judgment 

JU*.  22.— Their  Lordshipa'  judgment  was 
deliTeted  by 

Lord  KA.CKA0HTnt.— Li  Marsh  1887  Abeam 
and  Sc^er  applied  to  the  msyor  and  aldermen  of 
the  city  of  Hull  stating  that  they  had  organiaeda 
company  for  the  purpose  of  supplying  the  city 
witii  eleotric  light  aiu  askizif;  for  permismOD  to 
erect  tbor  poles  in  the  streets.  On  tiie^h  April 
1887  the  miy  ooonoil  passed  the  following  res^n* 
tion :  "  That  tin  petition  of  Ur.  Aheam  and 
Mr.  Soper,  asking  that  they  be  permitted  to 
■erect  within  the  limits  of  the  city  poles  for  the 
-eatabtishment  of  their  system  of  eleotric  light  be 
^[ranted  imdor  soch  restrictions  and  regolations 
aa  are  observed  in  Ottawa,  and  subject  to  the 
instraotions  of  the  committee  on  streets  and 
improvements  as  to  the  places  where  tiieee 
poles  shall  be  erected."  The  company  on 
whose  behaJf  Aheam  and  Soper  were  acting  was 
tiM  Gbaadi^  Electric  Lisht  and  Power  Gom- 
paaj  Limited.  Thej  tranderred  tiidr  rights  and 
aaaets  to  tibe  xeapinidantB,  the  Ottawa  Meotrio 
Oompaiiy,  heroinafter  called  the  Ottawa  Com- 
pany, under  the  permisrion  granted  hf  the 
flnr^tring  reaolation  the  Ghandi^  Company 
•estaJDliahed  a  system  of  electric  lighting  in  the 
dty  ot  HnlL  It  was  oontiniied  and  eztwded  by 
-the  Ottawa  Compuiy,  and  is  still  in  operation. 
In  1894  one  Yian*  described  as  a  oontracior,  pre- 
sented a  petition  to  the  city  ooonoil  settins  forth 
the  importance  of  estabUahing  a  line  of  electric 
-can  connecting  the  city  with  certain  nwghboor- 
ing  places,  and  also  tiie  advantage  of  eatablishing 
A  system  of  lighting  and  heating  for  the  city  by 
-electricit^t  natural  gas,  or  otherwise,  and  praying 
:for  special  privil^es  in  the  shape  of  ex<dnsive 
lights  for  a  certain  term  ai  yean,  and  a  tempo- 


rary exemption  from  taxes  in  rader  to  enable  him 
to  cany  oat  his  enterprise.  Ontbe7th  Iby  18M 
the  c&tj  oonninl  under  its  cwpwate  seal  passed  a 
bye-law,  known  as  byo-lftw  No.  61,  in  reference  to 
Viaa'a  scheme.    Under  the  let  and  2ndpara- 
grajihs  of  this  bye-law  Yiau  obtained  an  exclusive 
privilege  of  oonstmotinfr  and  maintaining  a  rail- 
way worked  by  deotricity  <nr  any  other  motive 
power  except  steam  or  horse-power  oransoting  the 
city  wit^  certain  neighbouring  places,  and  passing 
over  one  or  more  of  the  city  straets.    Pars.  3  and 
4  were  in  the  following  terms :  "  3.  From  the  date 
of  the  pubUoation  <a  the  present  bye-law  the 
aaid  Theophilos  Tian,  whether   personally  or 
with  other  persons  with  whom  he  shall  think 
fit  to  associate  himself,  and  his  or  their  faMrs 
or  legal  representative,  shall  have  an  exclusive 
privi^e  during  thirty-five  years  to  establish  in 
the       <d  Hnlla  system  of  lighting  and  heating 
electricity  or  by  natural  gas  or  othowise. 
4.  Theoitf  of  Hnlll^ the pr8aaitl9e.law grants 
to  the  said  Yian  inoividnally  or  thxoDgh  the 
sodeiy  or  company  whioh  he  may  think  fit  to 
form  later  t^e  exclusive  r^hts  mmtkmed  in 
pars.  1  and  3  auch  aa  it  possesses,  and  as  it  has 
the  right  to  grant  this  day."    Then  followed 
among  other  provimons  a  provision  to  the  effoct 
that  in  case  the  proposed  works  were  not  com- 
menced within  two  years  from  the  date  oi  the 
publication  of  the  bye-law  tiie  concession  should 
become  null  and  void.   The  Hull  Eleotric  Com- 
pany,  hereinafter  called  the  Hull  Company,  was 
promoted  for  the  purpose  of  working  Yiau  s  con- 
oesaion.   It  was  incorporated  by  an  Act  of  the 
Legislature  of  Quebec  (58  Yiot  c.  69)  passed  on 
the  12tii  Jan.  1895.  By  this  Act,  bye-law  23o.  61 
and  the  proviBi<ms  thereof  were  osolared  to  be 
legal  and  valid,  and  the  ftanohiaes,  jprivileges, 
rights,  and  exemptiims  therein  ooutained  were 
declared  legal  and  Undine  upcm  the  0(»poratioa 
of  the  <»ty  of  HnlL    Aftor  some  delay,  but 
within  the  time  limited  by  the  bye-law,  the  Hull 
Company  commenced  tbdr  works.    They  pro- 
oeeded  to  oonstract  the  propoMd  rulway,  and 
also  established  a  system  <n  lighting  by  electricity 
in  competition  with  the  Ottawa  C^m^any.  The 
Hull  Company,  finding  tiiat  the  operations  of  the 
Ottawa  Compuiy  interfered  with  th^  profits, 
issued  a  written  protest,  dated  the  17th  March 
1897,  and  thereby  required  the  Ottawa  Company 
to  remove  their  appliances  and  to  desist  from 
supplying  eleotric  bght  bv  means  of  their  system. 
The  protest  proved  inefreotual,  and  on  the  10th 
Mav  1897  the  Hull  Company  commenced  the 
action  whioh  has  led  to  this  appeaL  Thia  action, 
inwhudtthei^tyof  Hallinterraned  with  the  view 
ot  siq^ortang  uie  Ottawa  Company,  was  tried 
before  the  Superior  Court    The  trial  judge, 
Lavergne,  J.,  dismissed  the  action  with  corts, 
holding  the  bye-law  bad  and  the  (Quebec  Act  ro&a 
on  the  ground  that  electric  light  is  a  commermsl 
oommodity,  and  that,  therefore,  the  regulatitm  of 
trade  in  it  fells  within  the  exclusive  competence 
of  the  Parliament  of  Canada.  The  Superior 
Court,  sitting  in  renew,  reversed  this  judgment, 
and  ordered  the  Ottawa  Company  to  remove  thur 
poets  and  wires  and  to  pay  200  dollars  as  damages 
aocmed  during  the  period  which  elapsed  between 
the  date  of  the  protest  to  tiie  institution  ot  the 
action.    They  held  that  the  city  had  power  to 
grant  Yiau's  conoessitm  that  the  bye-law  properly 
otmatroed  was  not  invalid,  and  tmutHhe  Qwhao 
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Act  waa  mit  uncoostitu-ional.  Theyforther  held 
that  the  licence  to  Abearn  and  Soper  was  revoc- 
able ;  that  it  was  incompatible  witb  die  exolnsiTe 
gruit  toTian;  that  the  efleetot  that  grant  waa 
to  enable  Vian  to  insist  on  the  rerooatum  of  the 
fonner  Uoenoe.  and  that  the  lioenoe  had  in  fact 
been  revoked  wther  bv  the  Qnebeo  Act  or  at  latest 
br  the  protest  of  the  17th  March  1897.  The 
Ckrart  of  Qneen's  Bench  on  the  Slat  Dec.  1899 
reversed  the  judgment  of  the  Ooart  of  Review, 
and  restored  uie  jndgment  of  the  Superior  Goart. 
The  jndgmrat  in  the  Queen's  Bench  was  given  hj 
Laooste,  C.J.  The  decision  was  rested  on  two 
ffrouads.  In  the  first  place,  agreeing  with  the 
Bnperior  Court,  the  Court  of  Queen's  Bench  held 
the  bve-law  bad  and  the  Quebuc  Act  unoonstitn- 
tionaf.  In  the  second  plaoe  the  ooart  oonndered 
that  the  licence  granted  to  Abeam  and  Soper  did 
not  require  the  formality  of  a  bye-law,  and  that 
the  resolution  of  the  4ui  April  1887  was  valid 
for  the  pnzpoee  in  view.  They  doubted  whether 
snoh  a  hoenoe  was  rerooaUe  at  all  events  without 
compensation.  Th^  thon^t  that  at  any  rate 
an  etpresB  revooation  was  neoessaty.  The  oity 
had  not  in  their  view  delemted  to  tu  Hnll  Com- 
pany any  power  of  revocataon.  Their  ooncladfm, 
therafore.  was  that  the  HuU  Conuiany  oonld  not 
prevent  the  Ottawa  Company  &om  supplying 
electric  light  or  using  for  that  poxpose  tbtf  posts 
aud  wires  which  it  had  plaoed  m  Uie  streets  of 
Hull-  under  the  permiankm  accorded  by  tiie  reeolu- 
tion  of  April  1887.  The  first  ground  on  which 
the  ChM  Juatioe  baaep  his  decision  may  be  laid 
aside.  It  was  abandoned  at  the  Bar  by  the  lead- 
ing counsel  for  the  respondent.  It  is  obviously 
untenable.  The  scheme  in  favour  of  which  bye- 
law  Ko.  61  was  passed  was  a  purely  local  un^r- 
taking.  As  such  it  came  within  the  exclusive 
jariacB<^on  of  tbeProvindal  L^islature,  and  not 
the  less  ao  because  in  snoh  oases  it  is  usual  and 
probably  essential  for  the  snooese  of  the  under- 
taking to  exolnde  for  a  Hmited  time  tius  competi- 
tion m  rival  traders.  Not  is  there  any  difiioQlty 
with  respect  to  the  resolution  of  April  1887. 
Ahi-am  and  Soper  asked  for  nothing  more  than  a 
permission  in  its  nature  revocable.  Nothing  more 
was  given  to  them.  There  seems  to  be  no  rrason 
why  snoh  a  permission  should  not  be  granted  by 
a  simple  resolution  and  recalled  in  a  similar 
manner.  The  real  difficulty  of  the  case  lies  in 
determining  the  true  meaning  and  effect  <^  bye- 
law  No.  61.  In  approaching  the  question  it  must 
be  borne  in  mind  that  at  the  time  when  that  bye- 
law  was  passed  the  Ottawa  Company  had,  in 
accordance  with  the  resolution  of  April  1887  and 
by  the  express  permission  of  the  council,  estab- 
lished a  system  of  electric  l^hting  in  the  city  of 
Hall,  ana  tiiat  they  wen  aotnally  supplying  the 
mqnioipelity  with  electrio  li^^t  under  a  contract 
which  was  <nily  terminable  by  a  notice  to  be  given 
on  a  distant  day  in  the  current  year,  and,  if  not  so 
terminated,  would  run  on  from  year  to  year  until 
terminated  by  a  like  notice  on  the  same  day  in 
some  following  year.  Yiau,  of  course,  was  quite 
aware  of  the  position  of  the  Ottawa  Company. 
Indeed  it  is  not  disputed  that  par.  4  of  the  bye- 
law  was  intended  to  place  on  record  the  fact  that 
the  Ottawa  Company  had  at  the  time  a  system  of 
electric  lighting  in  operation  in  the  oity.  At 
first  sight,  no  doubt,  the  grant  to  one  person 
or  to  one  body  of  persons  of  the  exclusive 
right  to  estaUish  a  system  of  electric  l^^ting 


within  a  particular  area  boems  hardly  consistent 
with  the  continuance  within  the  same  area  of  a 
similar  system  of  lighting  in  the  hands  of  anotiier 
body  oanying  <m  operations  under  a  revocable 
lioenoe  from  the  very  same  grantws.  Bat  the 
two  things  are  not  inoompattUe.  Now,  it  aeem* 
quite  clear  that  it  was  not  intended  that  the  lioenoe 
granted  1^  the  resolution  of  1887  should  be 
revoked  im-baud  by  the  )^e-law  itself.  An.  imme- 
diate revooati<m  woald  have  expoeed  the  mnnieip 
pality  to  a  serious  liability  for  breach  of  contract ; 
and  it  would  have  caused  no  little  inconvenienoe 
to  the  municipality  and  the  private  customers  of 
the  Ottawa  Company.  There  was  no  other  sonroe 
ol  supply  available ;  there  was  no  immediate 
prospect  of  obtaining  a  supply  through  Yiau's 
scheme.  Uoreover,  it  is  to  oe  observed  that  the 
bye-law  itself  provided  that  in  the  event  of  tiie 
proposed  works  not  being  commenced  within 
two  years  the  concession  shooid  drop,  and 
even  if  the  wwka  were  oommenoed  witJiiu 
the  wesoribed  period  it  would  not  follow 
that  V  iaa's  mtem  of  electrio  lishti^  mndd 
ever  be  estabiiahed.  Tian  and  ms  aosooiates 
might  find  it  more  to  thmr  advanta^  ta 
confine  thMr  operations  to  the  electric  railway. 
Then  if  the  bjo-l&v  did  not  of  itself  revoke  tnft 
lioenoe  of  1887  when  and  under  what  ciroam- 
stances  was  revocation  to  take  place  P  The  bye- 
law  is  sil«ait  on  the  point.  There  are  only  two 
alternatives.  Either  the  power  of  revooation 
remained  in  the  hands  of  the  council  ot  it  passed 
to  Yiau  and  his  associates.  It  certainly  was  not 
given  to  them  expressly.  Was  it  given  to  them 
by  necessary  implication  ?  Even  assnmii^  that 
the  licence  of  1887  was  to  continue  unrevoked 
bye-law  No. '61  was  anythi^  but  a  prudent  or 
hufiinesslike  arrangement.  Yiau  was  not  a  man 
of  substance.  He  had  not  the  control  of  any 
water-power.  He  had  no  one  at  his  back. 
Apparentiy  he  was  without  ai^  means  of  canriug 
hi^  scheme  into  effect  except  what  he  oonlaget 
by  pledging  the  oonoession.  Fot  the  eoneeenon 
itself  he  paid  nothing.  By  accepting  it  he  came 
under  no  oU^tion  to  do  anything  of  any  sort  or 
kind.  He  gave  no  security  to  the  connoiL  He 
was  not  bound  to  supply  electrio  light  to  the  dty 
or  to  those  of  the  inhabitants  who  might  reqnire- 
it.  Nor  was  he  placed  under  any  restriction  aa 
to  the  amount  of  the  charges  which  he  and  his 
associates  might  make.  He  and  they  were  1^  at 
liberty  to  ohuge  as  much  as  they  pleased  or  aa 
much  as  they  could  get,  and  they  were  1^  at 
liberty  to  grant  or  witiihold  the  supply  at  their 
pleasure.  In  these  circumstances  tiie  claim  ot 
the  appellant  company  that  no  other  person  or 
body  of  persons  shall  supply  dectric  hghting  to 
the  city  doling  the  period  ot  th^  oonceseioB  is 
not  cme  that  commends  itaoU  to  favonrable 
sideration.  It  seems  to  their  Lordslilps  that  ib 
would  have  been  an  act  of  incredible  folly  an  tfaa 
part  of  the  council  to'  give  Yiau  wd  his  Tinnrrriiiton 
the  right  of  temuDating  the  licence  of  the  Ofctaw& 
Company  at  their  will  aud  pleasure.  Unless  the 
bye-law  admitted  of  no  other  constmcti<m  thux* 
liordships  would  certainly  hesitate  to  oome  to  tiie 
conclusion  that  the  council  of  the  city  ot  Hull  had 
BO  utterly  neglected  their  duty.  Their  Lordships, 
however,  agree  with  the  Court  of  Queen's  Benoh 
in  thinking  that  the  bye-law  admits  of  a  mor»^ 
reasonable  construction.  Their  Lordships  thiok 
Vbalt  the  real  meanii^  of  the  tranjAOtitmwas  this  : 
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The  City  of  Hall  granted  to  Yiaa  an  ezolnsive 
right  of  establishing  a  system  of  eleotrio  lighting 
for  a  certain  term  of  Tears — that  is  to  say,  bj 
thur  grant  to  him  they  botmd  themeelTes  doring 
that  period  not  to  grant  sooh  a  right  to  anybody 
•dae ;  bat  at  the  same  time  tbey  said  to  Vian : 
"  Ton  mart  remember  that  we  have  gnuited  per- 
missicHL  to  the  Ottawa  Company  to  estabUsn  a 
system  of  eleotrio  ligh1aii|g  m  the  oity  of  Hnll 
ud  that  system  is  now  in  operatioii~-we  bind 
ourselves  mxb  to  oonvert  that  permission  into  a 
right,  but  we  do  not  bind  onrselTes  to  revoke  that 
permisBioa  at  ^onr  bidding.  We  keep  the  power 
of  revooaiaon  in  our  own  bands."  PowHuy  the 
connderation  that  the  Ottawa  Oompaay  was  to 
be  left  to  carry  on  rta  operations  in  Hall  until 
the  cooBcil  saw  St  to  revoke  its  licence  may 
account  for  the  singalar  fact  that  in  passing 
bye-law  Ko.  61  the  cooncil  did  not  think  it  neces- 
sary either  to  impose  on  Yiaa  and  his  aasociates 
any  obligation  to  famish  a  sapply  of  electric 
light  to  the  monicipality  or  to  those  of  the 
iimabitants  who  might  require  it  or  to  place  any 
nstriotion  upon  the  ohai^  which  Tian  and  his 
assotdates  might  demand.  In  the  raault,  there- 
ton^  thnr  Lordships  agree  in  snbetanoe  with  the 
ssotmd  nonnd  of  the  dadaion  of  the  Court  of 

Saeea's  Bmob,  and  thcty  will  humbly  advise  His 
ajeety  that  tiiis  appeal  ot^ht  to  be  dismissed. 
"The  ai^wUanta  will  pay  the  coats  of  the  appeaL 

Soliintora  for  ibm  appdlanb,  Norim,  Bo8e, 
Norton,  and  Co. 
Soli<9tors  for  the  respcmdeuts,  Sairrwm  and 


S^rxffctm  Cmtrt  of  Ittlriafcart 

COURT  OF  APPEAL. 

F«b.  7  and  8. 
(Before  Wiujujcb,  Stibunq,  and  Oozbnb. 
Hasdt.  L.  J  J.) 

J.  AiTD  J.  Cash  Likithd  v.  Josbpb  Cash,  (a) 

APPBAI.  FBOX  THE  CHANCEKT  DIVISIOn. 

Trade  name — Rival  traders — Same  name — Qoodt 
Cjf  sonic  class — MteUadvng  tfti6Ite — Bighi  to  trade 
v/nd«r  own  name — Form  <^  v^unetian. 
In  1895  J.  and  J.  C.,  an  old  firm  ai  Coventry 
detUing  in  tea^Oe  gooda,  was  eonveried  into  a 
Hmited  eompany,  the  plaintiffa  in.  this  oeHon. 
The  d^endami,  J.  C,  toae  one  of  the  direetora. 
He  rettred  in  1898  and  set  im  in  the  same  data 
of  hueineee  at  Coventry  aa"J.C.  and  Co." 
Meld,  thai  the  defendant  could  not  he  restrained 
from  carrying  on  trade  in  hia  own  name ;  hut 
he  mtiet  take  rea$<mable  preeauOona  to  dearly 
dialingnieh  hie  gooda  from  thoae  of  the  plain- 
tiffa, and  to  prevent  the  public  being  miaUd  into 
the  belief  that  the  buaineaa  earned  on  hy  him  was 
that  of  the  plaintiffa. 
Deeiaion  of  Kekewiek,  J.  (84  L.  T.  Rep.  348)  varted. 
Oh  the  4Qi  April  1895  the  plaintiffs  in  this  action, 
J.  and  J.  Gash  Limited,  were  incorporated  onder 
the  Companies  Acts  when  they  purchased  the 
business  and  goodwill  of  the  old-eatabliehed  firm 
of  J.  and  J.  Gash  of  Goventiy,  who  were  mana- 
laotmera  of  riibUma,  ftillings,  and  otbor  textile 

(«)  BspotM  It7  W.  0.  BiSB,  Eiq.,  Venialm-atfiMr. 


[Or.  or  Apf. 


goods.  The  defendant,  Joseph  Cash,  was  one 
of  the  vendors  of  the  bosiuesa  and  goodwill, 
and  became  <Hie  of  the  directors  of  J.  and  J. 
Gash  Limited. 

By  an  agreement  made  between  the  vendors 
and  the  liouted  company  tiie  company  parohaaed 
the  aforesaid  bnnneas  and  goodwill  and  the  trade 
names  in  oonneotion  therewith,  and  in  particular 
the  ezdnrive  right  to  use  the  names  of  J.  and 
J.  Cash  "  and  "  Cash's  frillings.''  And  it  was 
provided  thereby  that  the  venoora  should  be  the 
hrst  directors  of  the  company,  and  should  not 
be  allowed  to  resign  for  five  years  alter  the 
incorporation  of  the  company,  except  by  consent; 
and  that  none  of  the  vendora  should,  whilst 
director,  without  consent  of  tiie  other  directors, 
either  solely  or  jcnntly  with  any  other  person  or 
company,  direcUy  or  indirectiy,  carry  on  or  be 
concerned  in  the  buuness  of  manafacturera  of 
ribbons,  frillings,  tapes,  or  other  textile  goods,  or 
permit  his  name  to  be  used  in  connection  there- 
with, except  as  a  member  or  direotm:  of  the 
plaintiff  company. 

By  a  deed  of  the  let  Deo.  1898,  the  plaintiiE 
company  released  the  defendant  from  his  engage- 
ment  not  to  reeiga  his  directorship,  which  he 
accordingly  resinud. 

On  the  11th  Hay  1899,  the  defendant  formed  a 
limited  company  <^ed  "  Joseph  Cash  Limited," 
for  the  purpose  of  carrying  on  at  Coventiy  the 
business  of  manufacturer  of  ribbons,  frilUngs, 
tapes,  and  otiier  textile  goods.  The  plaintiff 
oompanv  protested,  and  the  defendant  gave  an 
undertaking  not  to  proceed  with  his  company. 

Subseqnentiy  the  defendant  commenced  to  carry 
on  busineBB  at  Goventiy  of  the  same  kind  as  the 
plaintiff  company's  business,  under  the  nwne  of 
"  Joseph  Gash  and  Company." 

Th^  plaintiff  company  thereupon  brought  this 
action  alleging  that  the  result  of  the  deft-ndant's 
trading  in  a  boainess  similar  to  theirs,  "  under  the 
style  (n  Joseph  Gash  and  Co.,"  was  to  ereate  oon- 
f  Dsitm  between  the  bunuesses,  and  to  reineseni 
tiiat  his  bannesB  and  goods  ware,  and  cause  them 
to  be  mistaken  for,  the  bnsiness  and  goods  ci  iba 
pliuntiff  company. 

They  objected  in  particular  to  the  mannfac- 
ture  and  sale  of  frillings  and  woven  namea  and 
initials  under  the  name  of  "  Gash  "  by  tiie  defen- 
dant as  being  an  important  specnaltty  of  thor  own 
business. 

The  plaintoff  company  also  asked  for  dam^^ 

and  costs. 

The  defendant  denied  that  he  was  carrying  .on 
his  bosinesa  in  the  manner  alleged  by  the  plaintiff 
company,  and  asserted  his  right  to  oarry  tm  his 
basiness  in  his  own  name. 

On  the  25th  Ma^  1900  the  plaintiff  company  ob- 
tained an  interim  injunotion  against  the  defendant 
aabstantially  as  asMd  by  the  pluntifl  company : 
(i»de82L.T.Bep.  655). 

The  trial  of  tiua  actum  took  place  before  Eelce- 
wich,  J.,  who  held  that  it  was  imposuble  for  the 
defendant  trading  under  his  own  name  of  Cash  to 
sell  "frillings"  witiiont  their  beiiw  known. as 
"  Cash's  frillings  " ;  that  that  term  baving  been 
proved  to  mean  goods  of  the  plaintiffs,  to  sell 
"  Gash's  frillings  "  was  to  represent  such  frillinga 
to  be  the  goods  of  the  plaintiffs,  and  that  the 
defendant  must  therefore  be  restrained  from  sell- 
ing  frillings  under  the  name  of  Gash. 

From  tlus  deduon  the  defendant  amtealed. 
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Be  Fbzih  ;  NnrroN  v.  Bolti. 
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Hugo  Towng,  K.O.  and  O.  X.  Clare  for  the 
appeUanb. — ^The  oonrt  will  not  restrain  a  man 
from  can^inff  on  bnaineBa  in  his  own  name. 
He  is  enbtled  to  do  bo  provided  he  doea  not 
attempt  to  mialaad  the  public.  The  d^endant 
does  not  daaize  to  sell  tluse  articles  as  "  Gash's  " 
frillings  or  woven  names.  He  only  wishes  to 
sell  an  ordinary  article  of  commerce.  The  fact 
that  confomon  will  arise  is  not  snfficient  to 
enable  the  plaintifCs  to  obtain  an  iojnnction. 
The  defendant  is  not  bound  to  do  anythinff  to 
avoid  ccmfosion,  but  he  mnat  not  do  Ba7tniI^: 
to  create  it: 

BuTgeu  T.  Burg«88,  S  De  G.  M.  A  Q.  896 ; 
Tuirton  T.  Twton,  61  L.  T.  Bap.  571 ;  42  Ch.  Dir. 
128, 134. 

Caviar  Olothing  Company  Limitei  t.  Maxton  and 
Murray,  80  L.  T.  B«p.  809  ;  (1899)  A.  C.  326. 

If  this  injunction  is  rightly  granted,  the  defen- 
dant could  not  sell  thoe  tiimga  undo:  bia  own 
name*  but  might  do  ao  under  an  assumed  name 
audi  as  "  Brown.**  This  case  goes  farther  than 
prv^  T.  Day  (7  Bear.  84).  The  law  on  ^is  sub- 
ject is  thoroughly  considered  in  Beddaway  t. 
Banham  (74  L.  T.  Bep.  289 ;  (1896)  A.  G.  199. 
Jja  that  ease  "  camel  hair  belting  "  had  become  to 
mean  the  belting  made  Ij  tiie  plaintiffs,  but  it 
was  not  a  case  of  the  use  by  a  man  of  his  own 
name.  They  also  referred  to 

Wothmpoon  T.  CuiTM,  27  L.  T.  Bap.  393  ;  L.  Bep. 
5  E.  A  I.  App.  508 ; 

Kunam  t.  Thorley'e  Cattle  Food  Company,  42 
L.  T.  Eep.  851 ;  14  Ch.  Div.  748  ; 

Powell  V.  BirmingTuim  Vmegar  Breuery  Company, 
74  L.  T.  Bep.  509  ;  (1896)  2  C3i.  59  ; 

Montgomery  t.  Huimpton,  64  L.  T.  B^.  748; 
(1891)  A.  C.  217 ; 

Trego  t.  Bunt,  78  L.  T.  Bap.  514;  0^06)  A.  C.  7. 

Soroonf  (WarriMton,  E.G.  with  him)  for  the 
plaintdb.— The  judge  has  ftraud  that  it  is  impos* 
rible  for  the  appellant  to  use  hia  name  in  ccmneo- 
tion  witii  these  articles  without  deoeiTii^  Vba 
public.  The  injunction  was  therefore  prc^rly 
granted.  The  court  will  restrain  any  method  A 
trading  hj  which  one  man  may  pass  off  his  goods 
aa  those  m  another : 

Beidaway  t.  Banham  {ubi  mp.). 

In.  Montgomery  v.  Thommon  (vbi  sup.)  the  use  of 
the  words  ''Stone  Ale  was  restrained  although 
tiie  ale  was  made  at  Stone.  In  Turton  t.  Turton 
(w6t  «up.)  the  oourt  did  not  oome  to  the  ocmolusion 
that  the  use  of  the  name  mnst  necessarily  cause 
deceit 

The  oourt  having  intimated  that  tbey  were  of 
opinion  that  the  injunction  granted  oj  Keke- 
wich,  J.  went  too  for,  the  following  oraer  was 
settiled  aftw  some  discussion :  "  This  court  dotii 
order  that  the  defondant,  Joeeph  Oash,  be 
restrained  from  selling  any  frillings  or  woven 
names  or  initials  not  manufactured  By  the  plain- 
tiffs, as  '  Cash's  frillings '  or  '  Gash's  woven  names 
or  initials/  and  from  carrying  on  the  busiaees  of 
a  manufaotnrer  or  seller  of  frillings  or  woven 
names  or  initials  under  the  name  of  'Joseph  Oash 
and  Co.'  while  not  in  partnership  with  any  other 
person ;  and  from  carrying  on  any  such  business 
eiUier  in  the  name  of  *  Cash,'  or  under  any  siyle 
in  which  the  name  *  Gash '  a^tears,  without 
taking  reasonable  precautions  to  olearfy  distin- 
gnish  ibB  business  carried  on,  and  the  billings 
and  woTOi  names  and  initials  manufactured  or 


sold,  by  the  defendant  from  the  business  carried 
on,  snd  the  trillings  and  woven  names  and  initials 
mannfoctured,  bv  the  plaintifEs ;  and  from  cany, 
ing  on  any  such  Business  under  any  name  or  in  any 
manner  so  as  to  mislead  or  deonve  the  pnbM 
into  the  belief  tiiat  the  business  of  the  defaidsnt 
or  the  frillings  or  woven  names  or  initials  manu- 
factured or  sold  by  him  is  the  business  of,  or 
goods  manufootured  by,  the  plaintiffs,  or  that  the 
defendant  is  carrying  on  the  business  formerly 
carried  on  at  Goventiy  by  Messrs.  J.  and  J.  Gashi 
the  vendors  to  and  predeoessm  in  bnnness  of  the- 
plaintiffB.'' 

WiUiiAMB,  L.  J. — ^Now  that  the  form  of  injuoc- 
tion  has  been  agreed  upon,  I  wish  to  say  a  fe<r 
words  upon  the  case.   It  may  be  that  a  trade  is  of 
such  a  nature  that  the  products  of  that  trade,  when 
used  in  connection  with  a  particular  trade  name, 
have  become  almost  indissolnbly  connected  witii. 
the  business  carried  ou  by  a  certain  manufacturer 
who  has  created  that  particular  business.  But 
still,  even  tiiough  that  may  be  so,  and  evaiL 
though  ihe  natnn  of  the  trade  mnst  be  taken,  into- 
conaidaratioax  in  an  action  for  an  injunotitm*. 
there  never  has  been  a  case  yet  where  an  order 
ban  been  made  reatiraininga  man  altogether  from 
carrying  on  a  particular  trade  in  his  own  name. 
Every  decision  n^  to  the  present  time  has  been, 
limited  to  restraining  him  from  oanyinff  on  a. 
trade  which  has  thus  become  so  IdentifiM  with 
the  business  of  another  person,  without  tff-^'ng 
such  steps  as  any  honest  man  would  wish  to  take 
to  prevent  his  goods  bMU^  confounded  witii 
the  other  person^  goods  which  have  become  so- 
identified  with  the  name.   In  my  judgment^ 
under  the  oironmstances,  the  order  of  Kekewioh, 
J.  went  too  far,  and  tiie  order  which  we  now 
make  goes  as  far  as  it  is  posuble  to  go.  The 
order  m  the  learned  judge  nm.  therefore  be  Tarie& 
in  the  manner  stated. 

STiBLiira  and  Gozsvb-Hasdt,  L.JJ.  con- 
curred. 

Solictors  :  Maddocke  and  CoUon,  agents  for 
S.  Maddockt,  Coventry;  MadereU,  Maton,  CfodUe^. 
and  Quincey,  agenn  for  Wragffe  and  Co.* 
Birmingham. 


HIGH  COURT  OF  JUSTICE. 

OHAKGEBT  DIVISION. 
Saturday,  Jan.  18. 
(B^coe  Eekewxoh,  J.) 
Be  Fbith  ;  Nxirrov  v.  Bolfi.  (a) 
TnuteeB — Trade  orediiort — Indemnity — I}efduU^ 

ing  irwtee — SiArogation. 
By  his  toiU  made  in  1886  a  ieetator  empovfer^ 
hie  trueteee  to  carry  on  hie  bunneee  a^ier  hU 
death,  and  to  employ  hie  eetate  iheroM.  Tht 
tnuteee  carried  on  the  hminm  for  tona«  yeafw 
and  inemred  d^ta.  An  action  tews  brottffhi  fry 
ben^ieiarieM  againet  the  irueteee  to  nffmttiisfor 
the  eetate,  and  it  wa$  found  that  one  cf^  ths 
trustees  wot  a  d^auUer.  The  matter  certified 
nohat  debte  wre  properly  incurred  by  the  e^fen~ 
danie  in  carrying  on  the  htuinese,  and  a  sum- 
mone  wot  taUen  out  in  the  action  by  crmJUion 


(«)  Bapotted by  FaiKOn B. Adt.  S«i. , HiiiWii  ■!  T^w. 
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atJnng  thai  thedehU  found  due  from  the  trtuteet 
to  them  might  be  paid  out  of  money*  ttanding 
in  court  to  the  ereait  of  the  ocUotL 
Held,  that  the  appUcante  were  entitled  to  foigment 
out  of  the  tnut  estate,  notvrUhttattding  Gm  one 
of  the  irtuteee  was  a  dtfaulter. 

This  was  a  snmiiionB  taken  out  by  oreditora  in 
an  administration  action  askins;  that  the  debts 
foand  dae  hj  the  master  from  the  trustees  of  the 
te«tator  Harry  James  Fiitii  to  Vbom  m^ht  be 
paid  ont  cf  moneys  standing  in  oooit  to  the 
credit  of  the  action. 

"By  his  will  made  the  17th  Jane  1886  the 
teBtotor  appointed  the  defendants  W.  E.  Rolfe. 
A.  B.  Ellis,  and  J.  L.  Fysh,  his  ezecators  and 
imsteeB,  and  em^wered  uiem  daring  sooh  time 
as  th^  should  thmk  fit  to  carry  on  the  basiimaee 
at  a  boot  and  shoe  maker  earned  on  by  him  in 
tbe  Westminster  BridgB-road,  at  Ohelsea,  and 
Olapham,  or  any  we  w  more  of  anoh  bnsineaaes, 
-wiu  libcolT  to  retain  and  nae  in  an^  anoh  huaa- 
nen  the  wnole  or  any  part  <rf  the  capital  which 
should  be  employed  niuein  at  bis  desui,  and  any 
firrther  ^art  of  his  estate  which  his  tnisteee 
dumld  think  fit,  witb  power  to  apptnnt  managers 
of  Bueh  bnrineeaes.  and  his  tnwoBes  were  to  dats 
the  same  powers  and  discretions  as  to  the  mode  of 
managing  or  carrring  on  the  same  as  his  trostees 
would  have  if  they  were  the  absolate  owners 
tbsreof. 

The  testator  also  dedared  tiiat  if  his  businesses 
or  any  of  them  should  be  carried  on,  the  defen> 
dant  W.  E.  Bolfe  should,  if  he  were  willing  to 
act  in  such  capacity,  be  t^e  general  manager 
thorec^  with  power  to  appoint  sub- managers  and 
examine  and  approve  timr  aooounts,  and  engage, 
ficc  the  wages  <n.  and  diidharge  workmen,  and  uie 
testator  dneoted  hia  tmateee  to  permit  tihe  dofen- 
4a3it  W.  E.  Bfdfe  to  ammge  all  such  matters  as 
aforesaid  in  auoh  manner  as  he  should  deem 
adraat^Eeons,  and  the  testator  authorised  his 
trustees  to  dcd^ate  to  the  defendant  W.  E.  Bolfe 
any  other  powers  tiiereby  given  to  hie  trustees 
(exoept  the  power  of  deciding  how  Ions  the  busi- 
nesses should  be  carried  on),  and  deoUred  that 
the  other  trostees  should  not  be  answerable  for 
any  loss  which  might  be  caused  to  the  testator's 
-estete  in  consequence  of  anjrtl^i^  done  or 
omitted  by  the  said  W.  E.  Bolfe  whuit  acting  as 
fioch  manager. 

The  testator  also  directed  that  so  long  as  the 
defendant  W.  E.  Rolfe  should  act  as  aach 
oianager  he  should  receive  a  salary  of  2001. 
a  year.  It  was  also  provided  that  if  the  busi- 
nranm  should  be  earned  on  until  his  son  should 
attain  the  age  of  twenty-five  years,  his  son  should, 
on  attaining  that  age,  have  the  right  to  purchase 
all  or  any  of  the  bunneeses  upon  the  terms 
thermn  mentioned. 

Tbio  testator  died  ia  1886,  leavii^  a  widow,  an 
isfiut  aon,  and  two  infsut  daughters.  The  mdow 
died  in  1888. 

Up  to  1896  the  businesaes  were  carried  on  ^ 
the  drfendaate  under  the  management  of  W.  E. 
BcUe. 

In  that  year  the  testator's  three  children 
commenced  this  action  for  the  administration  of 
the  testator's  estate,  and  on  the  IStb  March  the 
nsnaJ  administration  decree  was  made,  and  a 
receiver  and  manager  of  the  businesses  was 
«pp<^ted. 


[Ohut.  Dir. 


An  iaqniry  was  directed  as  to  what  debts  had 
been  prbperlv  incurred  by  the  defendants  in 
carrying  on  the  businesses,  and  by  his  oertificato 
dated  the  11th  March  189?  the  master  certified 
the  amount  of  such  debts,  and  tiie  persons  to 
whom  they  were  due. 

An  aooount  was  taken,  and  it  appeared  that 
the  defendants  Ellis  and  Fysh  were  clear,  subject 
to  certain  payments  being  set  off  against  oosts 
due  to  them. 

The  defendant  W.  E.  Bolfe  was  found  to  be  a 
defiholter,  a  sum  of  921Z.  9e.  9ii,  together  with 
other  snms  in  respect  ot  oosts,  bailor  dne  from 
him  to  HiB  e^te. 

P.  O.  XatDfwiee,  K.C.  and  ,Hon.  M.  M. 
Meumaghien  for  the  applicants.— The  orediton 
of  the  bniinflsses  can  recoror  i^ainst  ElUs  and 
f^sh  or  either  of  them;  they  are  therefore 
entitled  to  rai^  against  the  teatatra's  estate  by 
snlwDgalaon  to  the  righto  of  these  two  trustees : 
Dowme  t.  Gorton,  M  L.  T.  Bep.  809 ;  (1B91)  A.  0. 
190. 

The  foot  that  the  defendant  W.  E.  Bolfe  was  a 
defeulter  is  immateriaL 

Warrington,  K.C.  and  T.  T.  Methold  for  the 
plaintiffs. — The  principle  discussed  in  Doio$e  v. 
Gorton  (tup.)  and  Be  Johneon  Shearman  t. 
BobineoR  (43  L.  T.  Bep.  372;  15  Gh.  Div.  548) 
and  Be  Brooke;  Brooke  v.  .Brooks  (71  L.  T.  Bep. 
398 ;  (1894)  2  Oh.  600)  does  not  apply  where  the 
oettui  ipie  tnut  does  not  get  the  rail  ben^t 
owing  to  the  defeult  of  one  of  the  tmateee.  Ju 
such  a  case  the  creditors  cannot  be  BulwMAted  to 
the  righto  of  the  trustees  untdl  tlie  delaulting 
trustee  has  made  good  hia  defenlt. 

Church  for  the  trustees. 

Eekswich,  J. — This  seems  to  me  to  be  a  qaes- 
tion  of  the  application  of  a  well-settled  principle 
to  a  state  of  lacts  which  jprobably  has  occurred 
before  and  will  occur  agam.  but  which,  so  far  as 
I  am  aware,  haa  not  huherto  ooourred  so  as  to 
raise  question  for  the  decision  frf  the  court 
The  trustees  of  a  trader's  will  have  carried  on  his 
trade  or  bndness,  and  employed  part  of  his  estate 
therein,  under  a  power  in  we  will.  An  account 
has  beni  tal»n,  and  it  appears  that  two  of  these 
three  trustees  are  dear  (subject  to  oertain  pay- 
mente  being  set  oif  against  oosts  due  to  them). 
The  third  trustee  has  not  shown  a  dear  account, 
and  has  be^  fonnd  to  be  a  adulter,  a  sum  of 
9211.  98.  Bd.,  together  with  other  sums  in  respect 
of  costs  being  due  from  him  to  the  estate.  In 
carrying  on  uie  testator's  business  the  trustees 
incurred  debts,  and  those  persons  to  whom  they 
incurred  debte  are,  of  coarse,  entitled  to  sue  them. 
There  is  no  question  about  that.  But  the  ques- 
tion which  r  have  to  consider  is  wliether  those 
creditors  are  now  entitled  to  rank  against  the 
trust  estate  by  subrogation  to  the  equities  of  the 
trustees  <xe  any  of  th«n,  or  whether  that  aubro^ 
tion  is  precluded  by  the  fact  that  one  of  tne 
trustees  has  been  found  a  defaulter.  The  prindple 
has  been  well  settled  and  presents  no  £fficulty. 
In  tiie  administration  of  an  estate,  where  the  busi- 
ness of  the  testetor  has  been  carried  on  after  bis 
death,  it  freqnentiy  happens  that  the  court  is 
asked  for  an  inquiry  in  the  administration  whether 
there  are  any  creditors  of  the  baaineas — that  is, 
creditors  of  those  by  whom  the  business  has  been 
carried  on ;  and  the  form  of  order  has  been  settled. 
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and  is  to  be  foand  in  Seton  on  Decrees,  6tb  edit,  I 
▼ol.  2.  I  know  that  the  same  form  of  order  has 
been  adopted  in  my  chambers.  The  first  question 
which  has  to  be  considered  before  directing  that 
inquiry — ^it  having  been  proved  that  the  business 
has  been  carried  on  hy  the  trasteee — is  whether 
the  business  has  been  carried  on  under  a  power 
in  the  wiU,  or  whether  it  has  been  carried  on  by 
the  trustees  in  sach  circnmstcuices  that  the  coart 
must  infer  or  assume  the  consent  of  the  creditors 
of  the  testator.  I  do  not  know  whetht-r  under 
any  other  circamstances  an  inqoiiy  can  be  directed, 
bat  Uicse  are  the  two  asnal  states  of  circum- 
stances under  which  an  inguiiy  is  generally  aaked 
and  directed.  If  Uie  boBUiees  has  been  properly 
carried  on  as  agunst  the  oreditois  of  the  testator, 
that  is  either  beoanse  the  testator  has  so  directed, 
or  because  such  creditors  have  assented,  tiien  this 
inquiry  as  to  the  creditors  of  the  business  is 
directed,  and  the  creditors  of  the  bonness  apply 
for  it  in  the  first  instance  at  their  own  nak, 
because  it  may  turn  out  that  there  ia  nothing  to 
be  paid.  Then  when  the  time  comes  when  the 
deM»of  thebusinessiiavebeen  asoertfuned,  theouly 
question  which  has  to  be  considered  is  whether  tlie 
trustees'  accounts  are  clear ;  and  if  they  are  clear, 
then  the  creditors  of  the  business  are  entitled  to  be 
paid,  and  raid  in  priority  to  the  creditors  of  the 
testator.  There  is  one  possible  modification  of 
that,  and  that  ia  that  thwe  may  be  aome  mon^ 
owing  by  the  tmBtees  to  the  estate,  and  the 
ored^on  may  be  willing  to  pi^  that  in  order  to 
make  the  trustees'  aooounts  clear,  and  in  that 
event  the  oreditpn  are  entitled  to  an  asswument 
of  the  equity  to  which  tmsteea  become 
entitled  on  clearing  their  accounts.  That  has 
been  expounded  in  Be  Johnton;  Bhearman  v. 
BoinnBon  (43  L.  T.  Bep.  372;  15  Ch.  Div.  548) 
anri  in  Doioie  v.  Gorton  \6i  L.  T.  Bep.  809 ;  (1891) 
A  G.  190).  It  is  true  that  in  Dow$e  v.  Qorion  the 
only  question  before  the  House  of  Lords  was 
whether  the  creditors'  right  was  limited  to  that 
portion  of  the  assets  whiohliad  come  into  existence 
or  had  changed  its  form  since  the  testator's 
death,  or  whether  it  included  the  whole  estate. 
But  that  question  involved  the  whole  prin- 
ciple upon  which  the  right  depends,  and 
which  was  discussed  by  the  Law  Lords.  The 
judgment  whi^  is  geoerally  referred  to  on  that 
and  to  which  I  now  allacw,  is  the  judgment  of 
Lord  Maonagliten.  There  is  no  ufference 
between  his  Lordship's  judgment  and  that  of 
Sir  Q«o^  Jessel  in  Be  Johiuon.  They  both 
say  the  same  thing,  The  creditor  of  Hia  business 
has  no  right  whatever  against  the  testator's 
estate,  but  he  has  a  right  to  sue  the  trustee  who 
has  incurred  the  debt.  If  the  trustee  on  his  part 
has  a  dear  account,  and  is  entitled  to  be  indem- 
nified out  of  the  testator's  estate,  the  creditor  is 
subrogated  to  that  right,  and  for  thatpurpose  is 
allowra  to  come  in  and  intervene,  ne  can  sue 
the  trustee,  and  can  claim  the  benefit  of  the 
indemnity  to  which  the  trustee  is  entitled 
out  of  the  estate.  If,  on  the  other  hand,  the 
trustee  is  in  default  and  has  not  got  that 
right,  then  the  creditor  can  get  nothing,  because 
he  ia  relying  on  an  equity  which  does  not  exist, 
^at  is  tnw,  but  that  does  not  seem  to  me  to 
prevent  tlw  right  ot  the  oreditore  of  the  business 
in  this  case.  Th^  have  a  claim  anainst  these 
three  defendant  trustees.  Now,  what  is  the  posi- 
tion of  Uiese  trustees  P  The  indemnity  to  the 


I  trustees  is,  not  to  the  trustees  as  a  body,  but  to- 
each  ot  the  trustees.  Each  of  them,  on  doing: 
what  is  ri^ht  and  proper,  is  entitled  to  be  indem- 
nified against  the  debts  properly  incurred  in  the 
performance  of  the  trusts  imposed  upon  him. 
The  court  sava  that  a  trustee  cannot  insist  on  tiiat 
right  unless  ne  comes  in  with  clear  acooaats ;  but 
if  lie  comes  in  with  clear  accounts,  he  is  not  the- 
less  entitled  to  be  indemnified  beoanse  be  has  a 
co-trustee  who  has  run  away  with  certain  moneys. 
I  am,  of  course,  excluding  the  case  where  a  trustee 
who  has  a  clear  account  is  responsible  for  a  oo- 
tmstee  who  has  not  If  that  were  bo,  the  trustee 
who  bas  a  dear  account  ot  his  own  would  still  he- 
found  liable  to  the  trust  estate,  beoanse  he  would 
have  to  make  good  what  the  defaoliing  trustee- 
owed  to  the  estate.  Except  in  that  case,  a  trustee 
who  has  a  clear  account  is  entitled  to  an  indem- 
nity for  what  he  has  done,  quite  independently  of 
the  question  wbettier  another  trustee  has  been 
found  a  defaulter  or  has  committed  a  breach  of 
trust.  That  is  not  a  question  which  for  the 
present  purpose  the  oourt  need  go  into.  Look  at 
it  in  another  light  The  creditor  is  entitled  to 
sue  all  or  any  of  the  debtors.  He  may  sue  and 
issue  execution  against  all  three  of  these  trustees, 
or  any  two  or  any  one  of  them.  Why  would  it 
be  fair  to  say  that  because  he  has  a  right  against 
A.  or  against  A.  and  B.  he  most  not  enforce  it 
beoanse  0.  is  in  default  P  That  would  be  so  if 
the  right  of  A.  dep^ded  on  the  right  of  0.,  but  I. 
have  already  shown  that  the  right  of  A.  does  not 
depend  on  tne  li^ht  of  G.  A  trustee  in  the  right- 
is  entitled  to  insist  on  his  indenmity.  It  seema- 
to  me,  therefore,  that,  applying  the  principle  of 
Dow$e  T.  Gorton  and  JSe  Johnson,  these  creditors- 
are  entitled  to  be  subn^ted  to  the  right  of  the- 
innocent  trustees  to  be  indemnified  out  of  the- 
trust  estate.  I  have  already  antidpated  the  prac- 
tical view.  If  I  refuse  this  order  the  result  may 
be  that  one  of  these  creditors  may  sue  these  two 
trustees  or  <Hie  of  them.  Is  it  credible  that  that 
trustee  applying  for  an  indemnity  aeainat  the 
expenses  which  have  been  incurred  by  him  in 
domg  his  duty,  the  court  would  refuss  that  indem- 
nity because  his  co-trustee  owed  money  to  the 
estate  P  It  seems  to  me  that  if  the  court  wei-e  to 
refuse  such  an  application,  it  would  be  making, 
use  of  ih»  poution  to  do  something  which  wouM 
be  not  only  much  less  than  equity,  but  also  the- 
greatest  injustice. 

Solicitors :  James,  MeUor,  and  Coieman ;  BoUot^ 
and  Oo.  i  Thonuu  IngU. 


Dee.  16  and  20, 1901. 
(Before  Btrhe,  J.) 

HONTWOOD  tl.  HOWTWOOD.  (u) 

Settlement — Several  estates  in  same  settlement—^ 
Several  charges — Tenant  for  life — Bemainder- 
men — Interest  acerued  during  life  tenancy — Sale 
of  part  of  settled  estates— Payment  off  of  charges 
and  arrears  of  interest — Liability  io  make  good 
arrears  out  of  subsequent  income. 

Apart  from  any  gitestion  arising  upon  the  special 
termif -of  the  instrument  creating  the  settlement, 
a  tenant  fur  life  must  keep  down  the  interest 
accruing  daring  his  lifetime  on  all  paramount 
iiicunbrances  io  the  emtenl  and  out  of  tl^  rente 

(«)  BsiHirwd  by  B.  !<.  Hopkins,  Esq..  BwcJ>tar-M-La«. 
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emd  fro^  rteevoed  htm.  Oie  eurrent 
rents  are  intuffieienl  io  keep  down  the  intereet. 
tiibeequetU  rents  ariting  during  hie  life  are 
mpUeiMe  to  limidaie  arrears  aeeruing  during 
ihe  $ame  life  tenancy :  (Berel  «.  Watkiuson, 
1  Vet.  Sen.  93 ;  Tracy  t>.  Hereford,  2  Sro.  C.  C. 
129;  Oaalfield  v.  Ifagoire,  2  Jo.  k  Lot.  141). 
Where  eeveral  esiateM  are  indvded  in  the  same 
settlement,  the  tenant  for  Me  is  bound,  out  of  the 
whole  rents  and  profits,  to  keep  dovm  the  interest 
o*  charges  on  aU  the  estates (Frewen  v.  Law 
Life  Amnranoe  SocietT,  75  L.  T.  Bep.  17 ; 
(1896)  2  Ch.  511:  Be  HotofaWt;  Freke  v. 
CUiiifld7(55  L.  T.  Bep.  110 ;  L.  Bep.  32  Ch.  JHv. 
406). 

Upon  principle,  therefore,  a  tenant  for  life  (if 
•ooerol  estates  included  in  the  same  oertM 
remaims  liable  as  between  himself  and  the 
remaindermen  to  kmIm  good  arrears  of  interest 
aeerued  dtaring  his  tenancy  ou<  of  tub- 
renU  received  m  him  from  any  of  the 
even  aUhough  Ae  eharm  in  respect  of 
whiek  the  arreart  have  arisen  has  been  paid  off 
by  means  of  a  sale  of  apart  of  the  property. 

Bt  his  will,  dated  the  18th  Feb.  1859,  William 
Philip  Hcmyirood  devised  all  his  real  estates  to 
tmstees  apon  trust  to  manage  the  same  and  to 
allow  his  wife  to  hare  the  oooapation  of  his 
inftjiatof^  and  all  the  lands  and  premises  then 
ooeiqned  1^  him  during  her  life  or  widowhood, 
and,  after  the  pajment  of  all  itttet«Bt  mouerrs  due 
on  any  seenrity  or  seoarities,  to  pay  out  of  the 
rents  and  profits  of  his  real  estate  certain 
annmtms  therein  mentioned  which  had  long  since 
•OMMed  to  be  payable. .  And  subject  thereto  to  pay 
the  Borplas  rente  and  profits  to  his  wife  dnnng 
her  life  or  widowhood ;  and,  subject  to  the  f ore- 
^ing  trusts,  the  testator  densed  all  his  real 
estate  to  Philip  Conrtenay  Honywood  for  life 
with  remainder  to  his  first  and  other  scms 
snooessively  in  tail,  with  remainder  to  the  eldest 
and  every  other  son  of  Sir  Courtenay  Honywood 
'  for  life,  with  remfunder  to  the  first  and  other  sons 
>o(  such  sons  of  Sir  C.  Honywood  in  tail,  with 
an  oltimate  remainder  to  tiie  testator's  own  right 
heirv.  And  after  certain  specifio'  beqneats  of 
-fonutnre  by  way  of  h^rlooms,  the  testator 
directed  his  tnuitees  to  oonrert  all  other  his 
personal  estate  into  money,  uid  to  stand  poesessed 
of  the  proceeds  upon  trust  to  pay  thweont  Us 
just  debts  and  funeral  and  testamentary  expenses, 
and  subject  thereto  to  hold  thcf  same  in  augmen- 
tation of  his  real  estate,  and  the  testator 
appointed  his  trustees  executors  of  his  will. 

Certain  parts  of  the  testator's  real  estate  were 
subject  to  mortgages  created  by  the  testator,  each 
of  which  contained  a  personal  covenant  to  pay  the 
mtmey  thereby  secured. 

The  testator  died  on  the  20th  Feb.  1859, 
leaving  his  widow  Franoee  Emma  Hoi^wood  him 
snrvivimF. 

In  1862  Mrs.  Honywood  oommenoed  an  action 
for  tbe  administration  of  the  testator's  estate,  and, 
hj  an  order  dated  the  28th  Hay  1868,  she  was 
appointed  recraver  of  the  reota  and  profits  and 
inoome  of  the  real  and  personal  estate  zespeotiTely, 
and  entered  into  poasesiuon  of  the  real  estate  and 
kept  down  the  intereet  tm  tbe  mortuges'  ontil 
the  date  of  her  death,  the  30fch  Jan.  18^. 

P.  0.  Hxmywood  thereupon  became  tenant  for 
life  of  the  testator's  eeUte. 


[OUH.DIT. 


In  the  same  year  the  various  mortgagees 

brought  actions  for  foreoloanre  or  sale,  aod  also 
dumed  payment  oat  of  the  testator's  estate  aa 
OToditors  on  the  covenants  oontidned  in  th^ 
respective  securities. 

Beo^vers  were  appointed  in  theee  actions,  and 
they  received  the  rents  which  accrued  einoe  Urs 
Honywood's  death  and  applied  them  in  payment 
of  the  interest  on  the  mortga^. 

The  rents,  however,  were  insufficient  to  keep 
down  the  whole  of  the  accruing  interest. 

Under  orders  made  in  the  mortgagees'  aotions 
the  greater  part  of  the  testator's  estate  had  been 
sold,  and  the  proceeds  were  applied  in  diBcharee 
not  only  of  the  prindpal  moneys,  but  also  of  the 
aneara  of  intereet  due  at  the  time  of  snoh  pay- 
ment. 

A  smaU  portion  of  the  testator's  real  estate 
wfaioh  it  was  not  necessary  to  sell  had  bem  rab- 
ject  to  a  mortgage,  but  this  mortgage  bad  been 
discharged  out  of  the  surplus  proceeds  of  n3» 
that  remained  after  satining  the  mortgages 
affecting  the  parts  of  the  estate  sold. 

P.  0.  Honywood,  the  jpiesent  tenant  for  life, 
had  assigned  his  life  interest  to  the  Si^fle 
Xnsuranoe  Sodety. 

This  was  a  petition  presented  by  the  surviving 
trustee  of  tbe  testator's  will  for  the  determination 
of  certain  questions  arising  in  the  administration 
of  tbe  remaining  estate  of  the  testator,  one  of 
the  questions  b«ng  whether  the  inoome  which 
had  accrued  since  the  death  of  Urs.  Honywood 
on  certain  funds  in  court  and  the  future  income 
to  arise  therefrom  and  the  rents  of  tbe  unsold 
real  estate  which  had  aoomed  sinoe  her  death, 
and  the  future  renta  to  aoome  during  the  life  of 
P.  C.  Honywood  ought  to  be  applied  in  reooapiog 
to  the  capital  of  tiie  testator's  estate  the  amount 
which  had  been  expended  thereout  in  disbfaArge 
of  the  arrears  of  interest  that  had  aooroed  smoe 
the  death  of  Krs.  ^n^wood. 

Bowden,  K.O.  and  H.  C.  Ha;dtins  for  the 
trusteee. 

Levett,  E.G.  and  E.  Beaumont  for  the  persons 
interested  in  remainder. — The  tenant  for  life  is 
to  pay  interest  on  all  the  ohai^es,  and  the 
testator  meant  to  create  certain  equities  between 
.the  tenant  for  life  and  remundmmen.  Those 
e^ities  cannot  he  aibeted  by  the  act'  of  an  out- 
sider who  has  a  title  paramount.  Tbe  life  estate 
must  be  treated  as  a  whole,  and,  the  mort^uges 
having  been  paid  off  out  of  the  proceeds  of  p^t 
of  the  estate,  the  tenant  for  life  has  no  right  to 
sever  the  remaining  part  of  tbe  estate,  but  the 
subsequent  income  is  liable  to  recoup  the  arrears 
of  interrat  which  have  been  paid  out  of  capital : 

B«  Hotchkya;  Frelte  v.  CaXmady,  55  L.  T.  B«p. 
110;  32  Ch.  Div.  408; 

Fr9^B»n  v.  Law  Lije  Atturance  Society,  75  L.  T.  Rep. 
17  ;  (1896)  2  Ch.  511 ; 

Waring  v.  Oomwtry,  8  MyL  &  E.  406  ; 

Utikiingst.  Making  lT>eQ.¥  &  J.  355; 

B«  KeraiHgUm ;  Longford  t.  Ksnnngton,  85  L.  T. 
Bep.  577:  (1902)  1  Ch.  203; 

Fiah«r  oa  -Mortgages,  5th  sdit.,  p.  877 ; 

Oovn  OQ  C^>itsl  and  Ibocnds,  p.  80. 

Norton,  E.G.  and  Qwin  for  the  Eagle  Insuranoe 
Sodety.— Although  the  tenant  for  life  is  boond 
to  keep  down  the  interest  on  mortgages  when 
they  are  gfxcag  on,  he  is  not  bound  to  do  so  after 
th^  haye  bwn  paid  tAlt  «to^  in  so  fer  as  he 
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may  bare  reoetred  rents  during  the  time  the 
mor^ages  were  in  existence.  Here  no  rents  were 
leoeived  either  by  the  teimnt  for  life  or  by  the 
Eagle  Insurance  Society.  When  the  court 
directed  the  sale  in  1898,  the  arrears  of  interest 
then  due  in  so  far  as  the  inoome  was  insufficient 
were  properly  paid  out  of  capital  and  cannot  be 
■topped  from  the  tenant  for  life.  The  inoome  is 
only  to  be  applied  in  payment  of  interest  so  loi^ 
as  it  is  intwest.  The  act  of  an  outsider  can 
materially  alter  the  rights  of  the  parties : 

^wart  T.  Lcvason,  L.  Bep.  18  Eq.  490 ; 
Norton  V.  Johtutone,  30  Ch.  Dir.  649 ; 
Be  Grwn  ,■  Baldock  v.  Omn,  00  L.  T.  Bep.  225 ; 
40  Ch.  DiT.  610. 

The  tenant  for  life  is  not  bound  to  put  his  hand 
in  his  own  pocket  if  the  income  is  mraffioient  to 
keep  down  the  interest  on  the  mortgages : 
8y»r  V.  OladstoM,  30  Cb.  Dir.  614. 

There  Is  no  equity  to  compel  him  to  pay  as  against 
the  next  tenuit  for  life.  They  also  referred  to 

Penrhyn  r.  Httghes,  5  Tea.  99  ; 
Bhanhate  r.  OH)b$,  1  Ka;,  383. 

T.  A.  JTmA  for  other  parties  interested. 

Ltvett,  K.O.  in  reply.  adv.  vult 

Dee.  20. — Btbhe,  J.  read  the  following  judg- 
ment : — Apart  from  any  qoeadon  arising  from  the 
special  terms  of  the  instrument  creating  the 
settiement,  a  tenant  for  life  maet  keep  down  the 
interest  accruing  daring  his  lifetime  on  all  para- 
mount inoumbranoes  to  the  extoit  and  oat  of  the 
rents  and  profits  received  by  him.  li  the  onrrmt 
rents  ttx»  msufficient  to  keep  down  the  interest, 
subsequent  rente  arinng  doling  his  life  are 
appUcab^  to  liquidate  arrean  Booming  during 
the  aanie  Uf^  tenai^ :  (see  JSevsI  t.  WaikvMon, 
ubi  tup, ;  Traoy  t.  Her^ord,  vhi  mvp, ;  and  tiie 
jnd^ent  of  Lord  St.  Leonards  in  Oau^^fd  v. 
Jfaj^ttire,  itM  rap.,  where  he  sums  np  the  result 
of  the  earlier  authorities).  Where,  as  in  the 
pveaent  ease,  seretal  estates  are  included  in  the 
same  settlement,  the  tenant  for  life  is  bound  out 
ni.  the  whole  rents  and  profits  to  keep  down  the 
interest  on  charges  on  ful  the  estates :  (fVewen  r. 
LoivD  JAfa  Anwrance  Society,  ubi  tup. ;  Be  Rotehkys, 
ubi  *up.).  It  appears  to  me  upon  principle  that 
the  tenant  for  life  of  several  estates  included  in 
the  same  devise  remains  liable  as  between  himself 
and  the  remaindermen  to  make  good  arrears  of 
interest  aocmed  during  his  life  tenancy  out  of  snb- 
■eqnent  naatM  reoelTed  hj  him  from  any  of  the 
estates,  eren  altbongh  the  cha^  in  respect  of 
which  the  axreara  have  arisen  lu»  been  paid  off 
hy  means  ot  a  sale  <^  a  part  of  the  property.  It 
was  argwd  tiiat  upon  payment  off  out  of  corpus 
of  prindpal,  interast,  and  oosts  due  in  respect 
of  the  charges,  th&re  was  an  end  to  the  matter, 
and  that  the  tenant  for  life  became  as  fully  dis- 
charged  in  respect  of  arrears  as  thongh  his  life 
tenancy  had  come  to  an  end.  I  am  unable  to 
accept  this  view.  If  instead  of  several  properties 
a  single  property  in  mortage  were  settled,  and . 
the  interest  oeing  in  anear  in  consequence  of  in- 
sufficiency of  the  rents  to  keep  it  down  a  part  of 
tlie  property  were  sold,  principal,  interest,  and 
costs  due  on  the  mortgage  bemg  then  paid  off 
out  of  the  proceeds,  I  do  not  see  any  fair  ground 
for  holding  that  the  tenant  for  life  oould  ouiim  as 
ngainst  the  remaindermen  to  eojoy  the  rents  and 


profits  of  the  unsold  property  exoept  aabjeot  fe» 
a  liability  to  reoonp  out  of  snoh  rents  when  and 
as  reoeiT«d  by  him  the  amount  of  atrears  aoemeA 
during  his  life  tenancy.  It  ia  qnite  bne  thai  h» 
woula  not  be  under  any  personal  liability  in 
respeot  of  the  Arrears,  but  tine  rents  reoeived 
him  ought,  so  far  as  I  can  see,  to  remain  liable  aa 
between  himself  and  the  remaindermen  to  reooup- 
amounts  pud  oat  of  capital  in  satietaction  ot 
arrears.  There  is  no  express  authority,  so  for  aa- 
I  know,  on  the  point,  the  reported  cases  b^ng 
oaaes  where  there  has  been  default  in  keeping 
down  interest,  rents  being  sufficient.  The  caees 
referred  to  of  Tewart  r.  Lamon,  Norton  John- 
ttone,  and  Be  Qreon  {vhi  «vp.)  appear  to  ma  to- 
have  little  beazing  npon  i£o  preaenfe  qneetion. 
They  establish  that  where  there  is  a  trust  created 
for  payment  of  debts  oat  of  the  inoome  ot  a 
test^or's  estate  ^ther  by  means  <rf  aocumolatioft 
or  otherwise,  and  the  debts  are  in  fact  lawfully 
paid  out  of  corpus,  the  event  not  being  provided 
for  in  the  will,  there  is  no  eqni^  on  ute  part  of 
the  remaindermen  to  have  the  oorpna  recouped 
out  of  inoome.  No  (question  uose  as  to  any 
equity  which  possibly  might  have  arisen  had  t^erfr 
been  arrears  of  interest  not  kept  down.  I  thinJc, 
therefore,  that  the  inoome  vhioh  has  arisen  rinoo 
the  deatla  of  Franoes  Emma  Hony wood  from  the 
funds  in  oourt,  and  the  future  inoome  to  arise 
therofrom,  and  the  roats  and  profits  of  the  unsold 
real  estate,  are  during  the  lifetime  of  the  present 
tenant  for  life  liable  to  be  applied  in  the  first 
instanoe  in  nooa|dng  to  oapital  the  amount  d 
arrears  of  interest  aoomed  duriog  the  same  lils 
tenan<7. 

Solicitors :  Bweh,  Whitehead,  and  Davideone 
8aind4land8  and  Co. ;  Hammond  and  Sicharde ; 
Wood,  Bigg,  and  Natk,  agents  for  S.  M.  Jame$t 
Exeter. 

Mnnday,  Feb.  24. 

(Before  FA.BWKLL,  J.) 

Be  Chbtwthd'8  SvrrLuaMT ;  SoASiaBRiOE  v, 
Nmvsov. 

Marriage  settlement — Trustee — Diecharge  of  one 
trustee  without  appointing  a  fu&sfifufa— Zrusfoe- 
Act  1893  (56  Jt  57  Vict.  e.  S3).  $a.  11,  25. 

The  court  has  power  underitt  inherent  juricdieHon 
in  adminietering  ihe  tnuU  of  a  te^lement  to 
^charge  a  trunee  when  there  are  other  Irtwfees 
remaiiving  without  appointing  a  iruetae  tM  Ae 
jj^oofl  of  the  retiring  one,  but  it  ha$  not  t»eh 
power  under  the  Truelee  Act  1893. 

Adjousnbd  suhkons. 

This  was  originally  a  summons  by  one  of  the- 
four  trustees  of  the  marriage  settleiDflnt  of  Ux. 
and  Mrs.  Chetwyud  asking  k>  be  disohaxgsd  from 
the  trusteeship,  defendanta  bein^  the  amsr  tiin» 
tmeteBB  and  thie  vaxioua  parties  intarested  in  the 
ti-nst  funds. 

The  summons  was  originally  taken  oat  under 
the  Trustee  Aot  189^  without  asking  for 
administration,  and  when  it  came  before 
Farvrell,  J.  in  chambers  the  court  was  d  Ofpnitm 
that  the  Tmetee  Aot  contained  no  jproriuon  for 
the  simple  disoharae  of  a  toastee.  The  summons 
was  then  amencm^by  asking  for  admioistratioa 

(a)  BeporUd  by  W.  Valbstihi  Bilk,  Ek|.,  Parrtmr-M-Lay. 
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aad  br  maidstg  the  nlirinff  tnuteo^idiitill,  and 
all  otner  putiM  Intentted  dafendann. 

Fineh  appeared  for  the  plaintiff. 

Prior  for  the  defendant  tnutees. 

Leeke  for  the  infant  childrm     the  marriage. 

Mrs.  Ghetwynd  was  not  represented. 

Fabwexj.,  J.— 'The  anmrnons  in  this  ease  was 
tfrisinally  taken  out  under  the  Tmatee  Aot  1893, 
and  I  then  expretsed  the  opinion,  which  I  still 
hold,  that  there  ia  no  power  nnder  that  Aot  to 
allow  a  trustee  to  retire,  onless  the  oonrt  can 
^mtnnt  the  other  tnuteea  in  plaoe  of  themeelTee 
and  the  retiring  tnutee,  as  to  which  there  has 
been  oonaidenibie  oonfliot  of  indioial  opinion.  In 
Be  Satibrd:»  TnuU  (41  L.  T.  Rep.  S&  ;  13  Gh. 
JMt.  13S)  Sir  Q.  Jeasel  held  that  nnder  sect  32 
of  the  Tmatee  Aot  1850,  the  oonrt  has  jnriacUo* 
tacn  to  appf^nt  oontinninff  tmsteea  in  jdaoe  d 
thmwdTes  and  an  abeooiidins  tmatee,  hat  in  Se 
AMbm  (48  L.  T.  Bep.  1957^  Oh.  Dir.  217)  he 
declineB  to  make  siwh  an  ordw  in  deference  to 
the  Tiews  of  other  jndKes,  thoogh  he  stated  that 
he  still  adhered  to  me  former  opinion.  At  any  rate 
the  omirt  does  not  now,  in  faot,  allow  tmsteea  to 
retire  amply  nnder  the  Act.  When  the  snmmMu 
came  before  me  in  chambers  I  sni^sted  that  the 
oonrt  always  had  power  nnder  iti  inherent  jnris- 
dioti<m  to  allow  a  tnutee  to  retire,  and  the 
siunnionB  has  now  been  amended  by  asking  for 
administration  of  the  estate  and  by  adding  all 
parties  interested  in  the  fond.  I  think  that  the 
plaintofl  has  brooght  forward  reasonable  groimds 
for  asking  to  he  disoharaed,  and  I  shall  aooord- 
ingly  make  an  order  for  nis  disohaK&  I  adopt 
the  words  of  Lord  Bt.  Leonards  in  CowrUnmi  t. 
Conrienay  (3  J.  k  L.  T.  519.  at  p.  533)  :**  It  is 
qnite  a  mistake  to  snppoae  tlut  a  trustee  irlao  is 
enliUed  to  be  £adbaiiBed  from  his  trust  is  bomid 
to  ahow  to  the  oonrt  that  there  is  some  otiier 
pencm  ready  to  aoeept  the  tmst.  The  oonrt 
refers  to  the  master  to  appoint  a  new  trustee ; 
but  if  no  ptfscm  wili  aooept  the  tmst,  it  may  find 
iteelf  obliged  to  ke^  the  tmstee  before  the 
oonrt  and  not  discharge  him.  The  court  will, 
however,  take  care  that  the  trustee  shall  not 
suffer  thereby."  In  the  present  case  no  such 
difficnltf  arose  as  was  contemplated  by  the  Lord 
Ghanoeflor.  There  trill  still  be  three  trustees  of 
the  settlement,  and  I  feel  no  difficulty  in  dis- 
char^^n^  the  applicant  from  the  trust  without 
^vpomting  anyone  elae  in  his  plaoe.  Trustees 
can  do  out  of  court,  under  sect.  11  of  the  Act, 
lAat  I  now  propoee  to  do  in  court.  I  therefbre 
fe^  no  diffionUv  in  diachar^in^  the  plaintiff  from 
being  tmatee  witiioat  appointing  anycme  in  his 
plaoa  No  Teetinjc  order  is  neoeasaty,  aa  I  ^mply 
diflohavge  the  plaintiff  from  bong  a  tmstee. 

SoHcitora:  BowdiffeMf  for  FinckfJohnwrniani 
Sineh,  Preston ;  LeOirridge  and  Privr. 
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Wedne$day,  March  12. 

(Before  Bucklet.  J.) 

McCh'banb  v.  Gtles.  (a) 

PraeHee — .Addimg  defendant  —  Oppoeition  of 
fiUMii'-OrdKrXri.,  r.  ll. 

Snotpi  in  aetioM  teJk«r«  Hhe  fiUUniiff  tuet  tn  a 
repreeentatwe  enqMioity.  or  uncfer  very  upedal 
eWcuauianceM,  the  eowrtoannot  under  Order  XVI., 
r.  11,  add  a  dfl/mdanf  hottiUly  to  the  plaintiff. 

A  bent^fieiary  under  a  tetUement  tned  the  Mwrvvoing 
irttetee  of  the  tettlemeni  in  reepeet  of  a  breach'  of 
<ni«<.  the  dsfsndanf  a^ieti  to  have  the 
legal  pereonal  repraeentaitve  of  hie  deeeaecd 
co-trunee  added  ae  a  d^endant  in  order  that  he 
might  ietue  a  third-pari^  notiee  her  elaint' 
ing  eontrHnUion.  The  pltmUtr  oppotin^ ,  it 
wte  held  thai  there  wot  no  jwriedieHon  to  make 
the  order. 

This  was  an  application  by  a  demandant  for  & 
diieotion  that  aootiwr  person,  agaiiist  whom  he 
claimed  o(»itribntuHi,  ahould  be  added  aa  a  defen- 
dant 

The  action  was  broi^ht  by  the-  sole  bentf  ciary 
under  a  marriage  setiilemeat  against  Walter 
Gylea,  the  snrriTing  truateek  and  the  plaintiff 
daimed  a  dsolaiation  that  tiiedeleiidanb  had  been 
gnillj  of  a  breach  of  tmst  in  l*naing  the  fond  on 
a  oontribntiny  mortgage  of  land  in  Ireland,  and 
was  liable  to  make  good  the  loss. 

The  settiement  was  Irish,  and  all  tiie  parties 
except  the  plaintiff  were  domiciled  in  Ireland,  bat 
the  defendant  was  served  with  the  writ  while 
staying  in  this  country. 

Tbe  defendant  entered  an  appearance,  and 
applied  MB  parte  for  leave  to  issue  a  third-party 
notice  oluming  contribution  upon  Mrs.  Oronyn, 
the  I^al  pers<nial  repreeentatire  of  his  deceased 
oo-tmstee,  who  lutd  been  a  party  to  the  transaction 
oompbuned  of,  and  the  applicant  asked  for  leave 
to  serve  the  notice  upon  Mrs.  Groayn  in  Ireland, 
out  of  the  juriscUction,  or.  alternatively,  that  she 
might  be  added  aa  a  deftodant. 

Byrne,  J.  gave  leave  to  isaoe  andaervE  the  third- 
party  notice,  whereapoQ  Mrs.  Orra^  entered  a 
oonaLtiraul  appearaBoe,  and  moved  before 
BaoUef,  J.  to  disoharge  the  order.  Bnokley.  J. 
refnsed  to  m^e  any  order  upon  the  motion,  but 
the  Oourt  of  Appeal  -  oame  to  the  oonolnsion  that 
the  rules  as  to  advice  oat  of  the  joiiadiotifm  (A 
a  tiiird*party  notice  were  the  same  as  tor  a 
writ,  and  that  the  case  did  not  fall  within  the 
proviuons  of  Order  XI.;  and  aooordingly  dis- 
charged tiie  order  of  Byrne,  J.,  but  without  pre- 
indioe  to  any  application  by  the  defendant  to 
nave  Mrs.  Gronyn  added  as  a  defendant  nnder  the 
alternative  relief  asked  by  his  ori^nal  summons : 
(see  ante,  p.  1,  where  the  facta  are  mwe  fully  set 
out). 

The  d^eudant  put  in  Us  dslence,  and  now 
applied  by  a  fresh  snmmons  tor  a  direction  that 
Urs.  Croujn  should  be  added  as  a  defendant. 

By  Order  XVL,  r.  11,  it  is  provided  that 
The  oonrt  or  a  judge  may  at  aoj  stags  of  the  pro- 
owdings,  eithsF  upon  or  withont  the  ^iplioation  o( 
either  par^,  and  on  raoh  terms  as  maj  q^ear  to  the 
oonrt  ca  a  jodgs  to  be  jnst,  ocdor  .  .  .  ttat  the 
narnSB  of  aiqr  pattiee,  whsttMr  pUintlfls  or  dtfaoc'aata, 
who  oaght  to  have  hesn  Joftaad,  or  whose  prssenoe  before 
the  oonrt  mmj  be  neoeveary  in  oi6et  to  enable  the  oonrt 

(ft)  Beportad  bj  A.  Ii.  MOtin,  Ewi.,BHiiMr«t-L»w. 
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cfleAtaallj  mud  oomiiletdy  to  ftdjndioate  upon  and  Mttle 
all  tb«  qneethmB  InTolvvd  In  the  omim  or  matter,  be 
added. 

Aiuten-CartmeU.  for  the  applicant — The  two 
tniaieeB  are  equally  gailtj,  if  th^  are  frailtjr  at 
all,  and  it  is  omy  joat  that  their  liahility  ahoold 
be  decided  in  too  same  prooeedings  onoe  and  for 
alL  If  Mrs.  Oroujn  is  added  as  a  d^endant,  the 
difficulty  HS  to  service  ont  oi  tbejnriBdiotion  will 
disappear,  for  ihe  defendant  Gyles  can  then 
serve  a  third-party  notice  on  her  without  any 
leave: 

Ordw  XVI.,  r.  55 ; 

IbwM  V.  Lmmidgt,  49  L.  T.  Bep.  466 ;  25  Cb.  DW. 

76. 

Under  Order  XYL,  r.  11,  a  defendant  can  be 
added,  in  spite  of  the  opposibicm  of  the  plaintiff, 
whereas  here  the  oonrb  cannot  folly  adjndicoite 
upon  the  whole  matter  in  his  absenoe : 

Dix  V.  Great  ITwtern  ftoOuNiy  Oompony,  54  L.  T. 

Bep.  830 : 

Montgomery  t.  Foy,  Morgan,  and  Co ,  73  L.  T.  Bep. 
400;  (1895)2  0.8.  321. 

Douglas  for  the  plaintiff . — There  are  two  points : 
(1)  Is  there  any  jarisdiction  to  add  a  defendant 
in  a  case  where  the  plaintiff  obieots;  (2)  onght 
the  jurisdiction  to  be  eieroised  P  The  pliuntiff 
objects  to  add  Urs.  Oronyn  as  a  derendant, 
because  she  has  long  since  fully  administered  the 
estate  of  the  deceued  trustee,  and  his  action 
against  her  would  therefore  fall.  She  is  not  a 
necessary  party : 

R4  Harrison ;  Smith  r.  Allen,  64  L.  T.  Bep.  442  ; 
(1901)  2  Ch.  349. 

There  is  no  jurisdiction  to  add  a  defendant  where 
the  pluntiff  objects : 

Norris  v.  BeatUg,  35  L.  T.  Bep.  845 ;  2  C.  P.  Div. 
84; 

Momr  V.  Marsden,  66  L.  T.  Bep.  570  ;  (1892)  1  Ch. 
487; 

Birmingham  and  District  Land  Company  r. 
London  and  North-  Wettam  ItaUtoay  Company, 
55  L.  T.  Bep.  699  ;  34  Ch.  Div.  261. 

Ausien-Cartmell  in  reply. — ^The  old  rule  laid 
down  in  Norris  t.  Beatley  has  gone,  and  the  true 
test  is  whether  or  not  justice  reqnirea  a  party  to 
be  added.  In  Jte  Harrison;  Smith  v.  Alien 
Ghitty,  J.  refused  the  application  at  the  trial,  but 
be  would  have  granted  it  if  it  bad  been  made 
earliei:. 

Buckley,  J. — If  I  could  see  my  way  to  make 
the  order  asked  in  this  case,  I  would  gladly  do 
so,  and  I  regret  that  I  cannot.  I  regret  it  because, 
il  the  order  could  be  made,  it  would  have  enabled 
this  matter  to  be  decided  once  for  alL  The  case 
is  shortly  this.  A  be&eftoiary  nnder  a  settle- 
ment has  brought  an  aetitm  allefpng  that  there 
were  two  trustees,  and  that  there  has  beoi  a 
breach  of  trast  from  which  he  has  sufliared 
damage.  That  all^ation,  if  sustained,  gives  him 
a  joint  and  several  remedy  against  the  tmstees, 
ind  he  elects  to  sue  one  of  them,  the  defendant 
Gyles.  He  might  have  sued  boUi,  but  he  has 
chosen  to  pursue  his  remedy  against  one  only, 
and  thttt  he  is  perfectly  entit^  to  do.  Now 
the  otiier  trustee  is  dead,  and  Urs.  Gronyn 
is  his  l^al  personal  representative.  Under  those 
oircumRtances,  the  defendant  Mr.  GyVs  obtained 
from  Byrne,  J.  an  order  giving  him  leave  to 
serve  a  third*party  notice  claimii^  indemnity 
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upon  Mrs.  iJronyn,  and  to  serve  it  out  of  the 
jurisdiction,  she  being  reudent  in  Ireland.  The 
application  before  me  previonsly  was  a  motion  to 
discharge  that  ordw.  I  refused  to  disturb  the 
order,  bat  the  Gourt  of  Appeal  have  decided  that 
in  third-party  prooeedings  the  same  mles  apply 
as  OQ  the  issue  of  a  wnt,  and  that  therefore  a 
third-party  notice  cannot  be  served  apon  Mrs. 
Gronyn  out  of  the  jurisdiction.  The  order  of  the 
Court  of  Appeal  was,  however,  made  without 

Srejndice  to  any  application  by  the  defendant 
^yles  for  leave  to  join  Mrs.  Gronyn  as  a  defen- 
dant, and  that  is  the  application  now  before  me. 
The  plaintiff  refuses  to  accede  to  the  au^estion, 
and  the  question  is  whether,  as  against  the 
plaintiff,  I  can  make  him  add  a  defendant.  It 
appears  to  me  that  I  cannot.  There  is  a  class  of 
case  where  a  defendant  can  be  added  hostilely  to 
a  plaintiff,  and  of  that  the  leadinic  example  is 
M'lUon  V.  Church  (39  L.  T.  Bep.  413;  9  Oh.  Div. 
552),  and  that  is  where  the  pluntifl  is  sning  in  a 
representative  capacity.  Theoaseof  i>»BT.  Cheat 
Western  RaUvxky  Com.pamy  (54  L.  T.  Bep.  830). 
which  wa^  cited  m  behalf  of  the  applicant^  i^^y 
falls  within  the  same  principle.  The  plaintiff 
there  sued  the  nulway  company  upon  a  covenant 
entered  into  with  him  and  his  oo-vendors,  nnder 
which  the  company  undertook  to  make  a  certain 
road  and  to  allow  the  vendors  to  have  t^e  use 
thereof  for  all  pnrposes.  The  plaintiff  was  not 
the  sole  person  interested,  and  Kay,  L.J.  says: 
"  How,  then,  is  it  possible  for  the  court  effectually 
and  completely  to  adjudicate  upon  and  settle  all 
the  questionB  involved  in  the  cause  without  the 
presence  of  all  the  covenantees  P  "  The  other  two 
persons  did  not  fall  within  the  descrifttion  of 
parties  "who  ought  to  have  been  joined." 
out  they  were  persons  "whose  presence"  waa 
"  necessaiT  in  order  to  enable  the  court  effec- 
tually and  completely  to  adjudicate  upon  and 
settle  tiXL  the  qaeationa  inTolved  in  the  oanae.** 
So  that  that  case  really  falls  within  the  saaie 
prinmide  as  WUeon  t.  Church.  One  other  case  has 
been  cited  on  the  part  of  the  applicant — Mont- 
gomery V.  Foy,  Morgan,  and  Co.  (^3  L.  T.  Rep. 
400;  (1895)  2  Q.  B.  321)— which,  when  carafulfy 
examiiMd,  is  an  authority  againat  hia  contention. 
In  that  case,  a  shipowner  was  suing  the  consignees 
of  goods  for  a  declaration  that  he  was  entitled  to 
the  amount  of  the  frc^ht  depoaited  by  them  with, 
the  warehouseman.  Tue  consignees  had  no  pro- 
perty in  the  goods  and  were  mere  agents  for  the 
shippers,  and  they  could  not  as  against  the  ship- 
owner  have  set  np  any  right  ot  set-off  or  counter- 
claim, and  woidd  have  had  no  defence.  Under 
those  circumstances,  the  Gourt  of  Appeal  thought 
that  the  shippers  of  the  goods  ought  to  be  j<Hned 
as  defendants  adversely  to  the  plaintifiB  for  the 
purpose  ot  setting  up  a  oonnter-olaim,  beoanse 
the  oanae  or  matter  to  be  adjodioated  upon  reallj- 
involved  the  question  whetiier  there  was  or  was 
not  any  valid  oounter-cltum  by  the  owners  of  t^e 
goods,  and  the  original  defendants,  the  consi^ees, 
were  only  sued  so  as  to  enable  the  plaintiff  to 
reach  t^e  fund.  Kay,  luJ.  says:  "I  wish  to 
guard  myself  a^nst  bmng  snmxwed  to  dedde 
uiat  in  aU  cases  it  would  be  a  snmcioit  reason  for 
joining  a  person  as  defendant  that,  if  joined,  he 
would  nave  a  counter-claim  against  the  pluntiff. 
This  is  a  peculiar  case."  That  esse  is  no  autho- 
rity for  the  proposition  that  if  a  plaintiff  elects  i-t 
sue  one  of  two  persoos  who  he  alleges  are  jointly 
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and  aeTerally  liable  to  him,  the  defendant  can 
bring  in  the  other  aa  a  co-defendant  in  order  to 
claim  contribution.  The  applicant  cannot  really 
bring  himself  within  the  words  of  the  role.  'Hie 
qoeation  inTolred  in  thia  action,  and  the  only 
qiieeti<m*  is  whether  dries  has  been  gnilty  of  a 
oreaoh  of  trust,  and,  if  bo,  for  how  much  money 
ia  he  liable.  That  can  be  satisfactorily  adjudi- 
cated upon  vithont  the  proeenoe  <rf  Mrs.  Onmyn, 
the  representatiTe  of  his  deceased  oo-trnstee. 
Snppoae  that  she  were  joined  as  a  defendant. 
The  phuntiif  might  not  choose  to  make  any  aSle- 
Ration  against  her,  and  then  she  oonld  at  once 
^^ly  to  bftve  the  action  dismissed  so  far  as  she 
was  concerned.  There  is,  moreover,  another 
ground  on  which  I  think  this  application  ought  to 
be  dismissed.  Supposing  that  I  have  jurisdiction 
to  make  the  order  asked  for,  onght  I  to  exercise  it 
in  this  case  P  The  defence  has  been  ddivered,  and 
the  plaintiiF  is  now  in  a  position  to  set  the  action 
down  for  trial,  and  to  try  it  next  week.  If  the 
application  is  granted,  there  must  be  a  loi^  post- 
ponement to  enable  Urs.  Cronyn  to  be  brought 
in.  On^t  I  in  those  oiroamstanoee  as  against 
the  plaintiif  to  deUy  the  trial  of  the  action 
becanee  it  ia  otrnTonient  for  Mr.  Gyles,  the  defen- 
dant, to  try  at  the  same  time  nia  right  over 
against  aomebody  elae  for  oontribnticai  P  I  think 
not.  and  for  these  reasons  I  moat  dismiis  the 
summons  with  costs. 

Solicitors  for  the  plaintiff,  Atkituan  and  JDrvwer. 
Sdimtors  for  the  defendant,  Bireham  and  Co. 


Saturday,  Dee.  21,  1901. 
(Before  East,  J.) 
LnoK  V.  LnoH.  (a) 
Athowtan^Patron—Ii^ant — Qiuardian. 
A  «<ifl«m0n(  emtwyed  to  fnufees  an  adttotMon  io 
the  use  of  an  v^ant  in  tail  male,  and  provided 
that  durmg  the  minority  of  any  tenant  m  taU 
male  the  tnuteet  might  vreeent. 
By  S  &  7  Tiet.  e.  16,  glehe  lands  were  veeted  in 
truatee*  voith  power  to  seU  toith  the  consent  of 
the  patron. 

Held,  that  tfie  coneeni  of  the  patron  eovld  he  given 
by  the  infanfa  guardian,  and  that  the  trustees 
oj  the  eettlement  were  not  patroiu  wUhin  the 
nteamng  ttf  the  Act. 

This  was  a  summcme  to  determine  who  could 
giTe  the  consent  of  the  patron  to  the  sale  of 
glebe  lands  of  the  rectory  of  Walton-on-the- 

By  an  indenture  dated  the  10th  July  1901, 
made  by  order  of  the  court  in  pursuance  of  a 
covenant  in  a  settlement  (amongst  other  things), 
**  the  advowson  and  perpetual  right  of  patronage 
and  preaentation  of  and  to  the  rectory  or  parish 
chnrch  of  Walton-on-the-Hill "  was  oonvejed  to 
tnuteee  to  hold  the  same  unto  the  said  tmsteea 
and  their  heirs  to  the  use  of  John  Cecil  Gerard 
Leigh  in  tail  male  with  remainders  over.  The 
esttJement  contained  a  proviso 

That  during  the  minori^  of  soy  pamn  who,  under 
the  limitati(»8  be  rein  before  oontaiiwd,  is,  or  woold,  if  cf 
toll  age,  be  antttlad  for  the  time  beisg  to  thepoMeeaicn 
or  tlM  reoaipt  of  the  rents  and  profits  of  the  f»abold 
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hereditamenta  hereby  settled  aa  tenant  in  tail  mala  or  in 
tail  hj  pnrahase,  the  tcuateea  or  teoataa  mnj  pMsent  a 
fit  person  to  any  vaoant  eoolsaiaatioal  banefloa  etthar 
abaolntaly  or  sabjeot  to  sooh  tawfnl  tsrma  aa  to  raslgna. 
tions  aa  the  tmsteea  or  trnitee  deem  proper. 

Glebe  landa  were  vested  in  tmsteee  with  power 
to  sell  with  the  consent  of  the  patron  or  patrona 
by  6  ft  7  Tiot.  0.  xtl,  which  provided ; 

Sect.  51.  That  all  aots,  mattsn,  sad  tihinsa  by  this 
Aot  aBihorisad  to  be  dons,  and  every  oonsent  required 
to  be  aiffoffied  hj  the  patron  ot  any  of  the  aforeaald 
rectories  or  of  the  said  present  reotory,  and  of  the  said 
rioarage  of  Walton-on-the-Htll,  maj  be  done  and  signi- 
fied by  the  patron  or  patcona  for  the  time  being  ol  tiie 
aaid  reapeotdve  benefices,  whether  one  or  more,  who  shall 
be  aeieed  of  the  advowaon  hereof  Id  poaaeaaioQ,  wheth«r 
for  an  aetata  of  inheritsnoe  or  any  less  eatata,  and  by 
any  anoh  patron  or  patrons  baing  a  naxrled  wonuui  or 
married  women,  notwithstanding  bar  or  their  oovertore, 
and  by  the  gnardiaoa  or  committees  of  any  snoh  patron  ot 
patrons,  being  aa  infant  or  infants,  lonatio  or  lonatioa, 
or  idiot  or  idiots  respectively ;  and  that  evwy  aot, 
matter,  and  thing  which  shall  be  eo  done,  and  every 
oonaent  which  shall  be  so  signified  shall  be  aa  valid  and 
effeotoal  as  if  the  psr^  ot  partiea  b7  whom  or  on  whoae 
aoooont  anoh  aot,  matter,  or  thing  aball  be  dona,  and 
BBflh  ooaaent  aigidfledt  waa  or  were  aaiBed  of  the  said 
advowaon  in  fee  ainple  in  poaaaarion  and  free  fxon  any 
huM4^ty. 

Methcld  for  the  tnuteee  of  the  settlement — 
The  person  who  haa  the  right  to  preaoit  ia  tha 

patron  of  tiie  living  for  the  time  being : 

Co.  Litt  119b. 
The  trustees  can  give  all  consents  required  from 
the  patron. 
Arkle  for  the  trustees  of  the  Act. 

R.  J.  Parker  for  Ute  infant. — An  advowaon  is 
an  incorporeal  hereditament,  and  not  a  -mere 
power  to  present.  The  tenant  in  tail  is  the 
patron,  and  his  consent  must  be  given  by  hia 
guardian : 

Hotlnnt  V.  Featheratone,  2  Bro.  C.  C.  552  ; 
Btrtiehy  v.  Francia,  2  Atk.  217  ; 
PortlaTuL  v.  Bingham,  1  Hagg.  Cods.  157 ; 
BraotoD,  bk.  4.  tcaot  S,  240b. 
Methold  replied. 

Eadt,  J. — This  summons  haa  been  adjourned 
oat  ot  its  tarn  that  it  may  be  imme^ately  dis- 
posed of,  so  I  must  deal  with  the  mattw  as  it 
stands  without  oonsultii^  the  authorities.  In 
my  opinion  the  guardian  is  the  proper  person  to 
give  the  consent,  having  regard  to  the  terms  of 
aect.  51  of  the  Walton-on-the-Hill  Beotoij  Act 
1843.  The  trustees  of  the  settlement  are  not 
entitled  -to  the  advowaon  fo>*  any  estate  of 
inheritance,  but  the  infant  is  tenant  in  tail  in 
possession.  An  advowaon  confers  other  rights 
than  the  right  of  presentatitm — e.g.,  of  obtainii^ 
an  injunction  to  restrain  waste. 

SoUcitors:  Bowdiffee,  Baiole,  and  Co.;  Field, 
Boteoe,  and  Co. ;  Xoiob  and  Co. 
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Tneadayt  Jan.  21. 
(Before  Eadt,  J.) 

GBKKnraLL  V.  POBTIB.  (a) 

•Company— Pwwofors—^jTeenMtU  m  to  vaUng— 
Ultra  vires. 

A  brewer  ecnverUd  kis  bwineta  into  a  company, 
and  at  hit  death  a  large  part. of  hi»  property 
connsted  of  ahares  in  the  brewery  company.  On 
his  death  hie  exemUors  retired  money,  and 
approached  Q.,  who  innated  upon  tt«  appotiU- 
ment  of  tndependenf  directore. 

By  an  agreement  dated  the  2»th  July  1898  the 
four  executors  agreed  with  Q.  to  take  all  steps 
and  do  aU  things  within  their  power  which 
might  he  required  for  obtaining  the  eUetion  of 
A.  O.  and  T.  W.  as  damotors,  and  at  aU  Hme» 
thereafier  to  vote  for  and  not  againtt  iheir 
re-^ewion  aa  direeton  upon  their  rMrmnmU  hy 
rotationt  and  not  to  vote  for  fhoir  removal. 

3%«  majority  of  ihe  Mhaarae  etoed  in  the  names  of 
fke  emeentora.  On  the  re-eleetion  of  diireetora 
some  of  ihe  executors  voted  on  a  show  of  hands 
against  the  re-election  of  W.  A  motion  was 
made  for  an  injunction  to  restrain  the  eaecutora, 
their  pnaiee,  and  agente,  from  voting  at  a  poll 
to  he  taken  on  the  28th  Jan.  1902  against  the 
resolution  for  the  re-eZeefton  ofW.as  a  director 
or  from  otherwise  voting  oonirary  to  the  agree- 
ment of  the  26th  July  1898.  One  of  the  execu. 
tors  was  toiUing  to  vote  in  aeeordanoe  with  the 
agreement,  but  the  other  three  submitted  (1)  that 
the  agreement  was  ultra  viret,  and  a  delegation 
of  their  powers  as  esteeutors ;  (2)  that  such  an 
lureement  was  ineoneietent  with  their  duty  as 
directors  of  the  company,  and  ought  not  to  he 
■forced;  {3) that ^ the vajmutian  viae  ffronied 
W.  would  he  a  dineior  for  Am  yeoiv,  aMkaa^h 
a  different  deotnon  imght  he  arrived  ai  when 
the  action  was  tried. 

Seld,  (1)  that  the  agreement  did  not  poetpone  the 
realieation  of  the  shares,  and  that  it  was  within 
the  powers  of  the  execiUon ;  <2)  that  it  uku  not 
ineoneietent  with  their  duty  as  direotore;  (S) 
that  08  W.  agreed  to  give  an  undertaking  to 
retir*  if  the  court  at  the  trial  so  directed,  the 
ingwuitton  must  be  granted. 

This  was  a  motion  in  an  action  broaght  by  the 

Slaintiff ,  Walpole  Greenwell,  against  Jane  Porter, 
obn  Herbert  Porter,  Stanlej  Porter,  and  William 
Allan  Uiller,  asking  that  the  defendants  and  each 
oi  them,  their  proxies  and  (^nte,  might  be 
restrained  hj  injnnotion  until  the  hearing  of  the 
action  or  f nrther  order  from  voting  at  the  poll  to 
be  taken  on  the  28th  Jan.  1902  or  on  any  other 
date  on  which  the  same  might  be  fixed  paranant 
to  the  demand  made  for  a  poll  at  the  ordinary 
orneral  nuteting  of  Eobinaon's  Brewery  Limited 
held  oxL  the  20th  Dae.  1901,  against  the  xeaolntion 
ior  the  re-deetion  of  Thomas  TrsTor  White  as  a 
director  ct  the  oompaoy,  or  from  othwmse  voting 
oontiaiT  to  the  wovisionB  of  an  agreement  dated 
the  iHoi  Jnly  1S9S,  and  made  between  the  defen- 
dants of  the  one  part  and  the  plaintiff  of  the 
other  part. 

The  plaintifE  was  in  Feb.  1898  approached  by 
the  defendantR  with  a  view  to  inducing  him  to 
purchase  sliarea  in  Robinson's  Brewery  Limited, 
u  which  the  defendants,  as  executors  of  James 
Porter,  deceased*  were  largely  interested.   As  a 

(■I  Bsporwd  by  Q.  B.  Hahiltos,  Biq.,  ButWiHfrliRW. 


condition  of  hie  so  doing  the  plaintifT  insisted  on 
tiie  appointment  of  independent  directors. 

By  an  agreement  dat^  the  26tii  Jnly  1898  and 
ma^  betweea  Jane  Porter,  widow,  John  Herbert 
Porter.  Stanley  Porter,  and  William  Allan  Miller, 
as  executors  and  trustees  of  Jaoies  Porter, 
deoMsed,  and  the  plaintiiL  after  moitiiig  thst 
the  trustees  were  entiiled  to  certain  lar^ 
numbers  ot  ordinaxy  and  pr^sreuoe  shares  in 
the  company,  and  that  tibe  plaintiff  was  also 
bngely  interested  in  the  company,  it  was  agreed 
tihat  the  exeoutors  should  take  all  steps  and  do  all 
things  within  their  power  whidi  might  be  required 
for  obtaining  the  election  as  directors  of  the  com- 
pany of  Aynal^  Greenwell  and  Thomas  Trevor 
White,  and  that  they  should  at  all  times  there- 
after vote  for  and  not  against  the  ie-electi(m  a«i 
directors  of  the  same  two  persona  upon  their 
retirement  by  rotation  so  long  as  they  shonld  be 
willing  to  remain  cUrectors  of  the  company 
(milesB  in  case  of  either  of  the  other  two  the 
other  four  directors  should  concur  in  liis  not 
being  re-elected),  and  that  the  executors  should 
not  at  any  time,  except  with  such  concurrence  as 
aforesaid,  vote  for  the  removal  oi  wther  of  the 
two,  and  should  not,  except  with  such  ocmonnenoe 
as  aioressid,  take  any  st^  or  do  any  acte  to 
induce  or  omnpel  them  or  dther  of  them  to 
relinqnidi  th^  or  lus  office  of  director,  bat 
should  at  all  times,  to  the  best  of  their  abiHty,  by 
th«r  votes  and  otherwise,  support  them  and  each 
of  tiiem  in  their  office ;  and  each  of  the  executors 
further  agreed  that  tiie  above  provisions  shonld 
apply  to  him  or  her,  and  to  any  shares  then  or  at 
any  time  thereafter  held  by  him  or  her  in  his  or 
her  own  personal  capacity,  and  not  only  as  such 
executor  or  trustee  as  aforesaid. 

At  tiie  show  of  hands  at  the  meeting  on  the 
20th  Deo.  1901  three  of  the  defendante  voted 
against  the  re-election  of  Mr,  Trevor  White.  Mr. 
William  Allan  Miller  was  willing  toaoi  in  aocord- 
ance  with  the  agreement. 

Warmington,  K.C.,  Vernon  Smith,  K.O.,  and 
Whinney  for  the  plaintiff. — The  agreement  is  a 
perfectiy  Intimate  one;  it  was  within  the 
powers  of  the  executors,  and  does  not  poetpone 
the  realisation  of  the  estate,  and  the  anaagenunt 
made  was  beneficial. 

Eve,  K.C.  and  Jessel  for  three  of  the  executors. 
— We  say  (1)  the  ^reement  was  ultra  vires,  and 
a  delegation  of  their  powers  by  the  executors. 
(2)  The  agreement  is  inconsistent  with  the  duty 
of  the  defendants  as  directors  of  the  company, 
and  it  ought  not  to  be  enforced.  (8)  If  the  injunc- 
tion is  granted  Mr.  Trevor  White  will  be  & 
director  for  t^ree  years,  although  the  court  may 
come  to  a  different  dednon  at  the  trial  of  the 
action. 

Aehton  Cross  for  William  Allan  Miller. 

Vernon  Smith,  K.O.  in  replf. — Mr.  Trevor 
White  will  undertake  to  retire  if  the  court  so 
direoto  at  the  trial  of  the  action. 

Eadt,  J.— The  plaintiff  does  not  claim  to  miJm 
the  defenduito  vote  in  acocndanoe  with  the  agrea- 
ment,  but  chums  an  injunction  to  resteain  them 
from  votine  agunst  the  re-election  of  Mr.  Trevor 
White.  [His  Lordship  read  the  agreement.^ 
This  action  has  been  brought  to  enforce  theae 
provisions  as  to  voting.  The  agreement  was 
entered  into  as  part  of  the  (^msideration  on  the 
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flftle  of  s  lai^  block  of  iharM  to  the  plaintiff  at  a 
«ood  prioa.  The  euontoTB  tfaonght  that  it  was 
for  Un  interest  of  their  testator's  estate  that  the 
•hana  ahonld  be  sold,  and  the  plaintiff  had  etipa- 
lated  for  tbo  agreement.  Three  of  the  execators 
seek  to  evade  peiformanoe  of  the  agreement. 
Their  first  groond  is  that  it  is  uUra  v%ret  and  a 
delegation  of  their  powers  as  exeoators.  Bat 
shares  are  not  tied  up,  and  the  agreement 
only  applies  while  the  exeontors  hold  tlw  sWee, 
and  the  realisation  of  the  estate  is  not  postponed. 
On  the  facts  I  find  that  the  arrangement  was  for 
the  benefit  of  the  estate  and  within  the  powers  ci 
tlie  euooEors.  Kext  it  is  said  that  as  to  the 
■harea  held  by  some  of  the  exeoators  in  iimr 
individoal  names,  the  fact  that  they  are  directors 
■of  the  oompaj^  prevents  them  from  bimling 
4liemselves  any  socb  ^reement  Bat  there  is 
no  antiborit^  for  this  propcmtiout  and  it  oaimot  be 
«i:qipcn*ted.  Then  it  is  said  that  the  effect  of 
.granting  the  injnncticoi  will  be  to  nu^e  Mr. 
TreTor  White  a  director  for  three  years,  althoDgh 
■at  the  trial  a  different  detnsion  may  be  arrried  at. 
Bat  Mr.  Trevor  White  has  agreed  to  imdwtake 
that  if  the  court  at  the  trial  so  directe,  he  will 
resign  the  office  of  director  and  offer  himself  for 
TB-cueotion  at  the  next  ordinal^  meeting  of  the 
4M>mpany,  and  on  his  signing  an  undertaking  to 
•tiiat  effect  in  the  registrar's  book  I  will  grant  the 
Joqnnction  asked  for. 

Solioitoni :  Markby,  Siewari,  and  Co. ;  MeDiarmid 
-widBiO;  GibamaxkdWeldon, 


TM$daii,  Feb.  25. 
(Before  East,  J.) 
Stbphbhs  v.  Mtbou  Bun  (Kahguhdt) 
OoxpAHT  LmniD.  («) 
ConfMmy— J&aioraiulim  ^  oMoetolfoii—  Primary 

oI>jec(~nitra  viree  -It^vmeUom. 
.A  etmpany  waa  ineorjaorated  vtUh  the  object  of 
aequiring  tmd  taHnng  owr  a»  a  goin  f  conoam 
the  undertaking,  eueett,  and  ItoMwiw  pfa  geld 
-jninin^  eoTnpany  in  Myeore.    The  menummdum 
.eoniecimed  ommm  giving  the  company  powet  to 
.aegvire  property  and  concewiom  ;   to  promote 
a  eompany  to  tcJee  over  property  and  eoneeenont, 
.andto  tcMe  the  pwrchaae  money  in  eharee  of  any 
.company  to  promoted.   A  clause  provided  "  that 
the  objectt  meeified  in  each  paragraph  of  thie 
.dame  $haU  he  in  no  vfiee  limited  or  reatrieted 
by  reference  to  or  inference  from  the  term*  of 
any  other  paragraph  or  the  name  of  the  com- 

"The  eompany  proposed  to  acquire  a  gold-mining 
property  on  the  loeH  eoaet  of  Africa,  and  a 
ahar^otder  applied  for  an  injunction  to  reairain 
the  eompany  from  to  doing. 

.JEbU,  that  the  primary  object  of  the  company  toae 
to  take  over  the  undertaJeing  in  Myaore,  and  that 
thejpropoaed  eowae  mta  nttea  ^res  and  muat  be 
rtammud  by  injunction, 

Thu  was  a  moti«m  to  reatrain  the  defendant 
oompaay  from  earring  ont  a  scheme  proposed  in 
A  dronlar  which  Imd  been  sent  oat  to  share* 
holders. 

The  company  was  incorporated  in  1899  by  way 
•-of  reoonstrnctioD  of  the  Mysore  Beefd  (Kau- 
gnndy)  Limited  (inoorporatea  in  1897),  and  the 

W  Btponad  br  Q.  B.  Humoos,  Baq.,  BurtMar-u-Law. 


objeote  specified  m  the  third  olanse  of  tiie  memo* 
random  were ; 

(1)  To  aiHtabe  and  taks  ovw  as  a  goinc  oonosnt  the 
oadcrtBlEmg  of  the  Mywxe  Baofs  {Eanffimdy)  TJmtttfl, 
and  all  or  any  of  the  awaU  and  liafaiUtiM  of  that  oom- 
pany,  and  witii  a  view  1it«reto  to  enter  into  maA  oanrj 
into  aSeot  "  an  afrcoement  thflrein  m«ntioned." 

Then  twenty-three  ol&osea  stated  the  objeots  in 
very  wide  torma  to  be  to  aoqaire  gold  mines  in 
Mysore  or  elsewhere,  to  purchase  the  property, 
basinass,  and  liabilities  of  any  company  carrying 
on  any  boainess  which  the  company  was  aatho- 
rised  to  carry  on,  or  possessing  property  suitable 
for  the  purposes  of  the  company,  to  promote  a 
company  for  the  pnrpose  of  acquiring  the  pro- 
perty, rights,  OT  interest  of  the  eompany,  and  to 
BubsOTibe  for  ai^  part  of  the  ci^tal  of  such 
oompaay. 

By  olanse  25: 

Th«  objeota  speol&ed  in  saob  paragraph  of  this  olaoM 
■ball  be  in  no  wIm  United  or  rastrioted  by  referenoe  to 
m  iafennoe  from  the  temu  oi  any  other  paragr^^h  or 
the  name  of  the  oompeoy. 

The  company,  finding  operations  in  Mysore  not 
to  be  remunerative,  isaaeda  eironlar  in  Jan.  1802 
Bteting  that  the  company  had  had  several  offlara  at 
mininjg  pn^erty,  and  proposed  to  tate  an  option 
on  minmg  property  m  west  Africa,  to  get  a 
report  on  the  property,  and  promote  a  company 
to  take  it  over. 

Theplaintifl  was  the  holder  of  6454  preference 
and  2788  ordinary  shares,  and  he  nor  applied  for 
an  injuncticm  to  reeti'ain  the  company  from 
acting  in  the  manner  proposed. 

Micklem,  K.G.  and  i>icfein«on  f<n:  the  plaintiff. 
— The  primary  object  of  tlie  company  is  miidng 
in  Mysore.  Kttther  the  directors  nor  the 
shareholders  contemplated  acquiring  options  in 
different  parte  of  the  world  and  forming  sub- 
sidiary companies  to  purohase  tiiem.  If  the 
memorandum  authorised  this  it  would  be  a  trap 
for  the  onwary : 

Be  German  Date  Coffae  Company,  46  L.  T.  Bep. 

327;  20  0b.  DIv.  169; 
Re  Crown  Bank,  62  L.  T.  B^.  745 ;  44  Ch.  Div. 
684; 

Re  Amal§anuitad  Syndieata,  77  L.  T.  Bsp.  4S1 ; 
(1897)  a  Ota.  600. 

SvTy  K.C.  and  MartdU  for  the  company.— A 
compan}^  may  be  formed  for  more  pocpoaes  than 
one,  for  instance  to  work  gold  mines  and  publii^ 
piayer-books.  The  company  has  power  to  aoqaire 
property,  conceasions,  and  the  like.  It  has  the 
right  to  promote  companies,  and  the  right  to  take 
ite  purchase  money  in  shares  in  the  company  so 
promoted.  The  ooarfc  endeavours  to  attach  some 
meaning  to  general  words,  and  interprete  them 
aa  being  ancUlaiy  to  the  main  object.  The  cases 
referred  to  are  quite  different,  for  they  were 
oases  of  winding-ap.  Be  Coolgardie  Conaolidated 
Qold  Minea  Limited  (76  L.  T.  Bep.  269)  was  quite 
a  different  case.  The  company  there  was  unable 
to  work  in  West  Australia,  and  ite  main  object 
had  failed.  Then  there  is  an  bxpreu  provision 
that  the  generality  of  the  objeote  specified  in  each 
of  the  paragraphs  in  the  metnorandnm  shall  not 
be  cut  down  by  inference.  If  this  clause  Is  legal, 
effect  ought  to  be  friven  to  it. 

Eadt,  J. — This  is  a  motion  to  restrain  the 
defendant  company  from  oanying  out  a  aoheme 
referred  to  in  a  cinmlar  sent  oat  to^hareholdera. 
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The  defendant  oompaay  was  incorporated  on  the 
1st  Jill;  1899  by  way  of  reoonstniotion  of  the 
Uyiore  Beefs  (Ejimgandy)  Limited  (incorporated 
in  1897),  and  the  fint  object  sped&ed  in  the 
memorandnm  la,  *  To  acquire  and  take  orer  as  a 

Of  concern  the  nndertakine  of  the  Mysore 
B  (Eai^nnd^)  Limited,  and  aU  or  any  of  tiie 
assets  or  liaoilities  of  that  company,  and  with  a 
Tiew  thereto  to  enter  into  and  cany  into  effect " 
the  agreement  therein  mentioned.  In  other 
words,  the  tirst  object  is  to  acquire  the  property, 
assets,  and  liabilities  of  its  predecessor  in  Mysore. 
Ap^areHtly  the  second  compan^r  was  not  anccees- 
ful  in  working  in  Mysore,  and  in  January  it  was 
determined  to  send  oat  the  circular.  "I  am 
instructed  by  the  directors  to  inform  you  that 
tiiey  have  bad  several  offers  of  mining  property. 
It  is  proposed  to  obtain  an  option  on  mining 
prcpeily  in  West  Africa,  to  obtoin  a  report,  and 
promote  a  snbridiary  oompai^  to  take  the  pro* 
perty  otw."  The  plwutifl  olqeots  to  titB  sohune, 
and  ne  is  the  hcdder  of  64&4  prefemioe  and  2788 
ordinary  ahares.  He  brin{^  an  aotton  for  an 
injnndion  to  restrain  the  defendant  company 
from  acting  aa  propcwed  in  the  oiroular  on  thie 
ground  that  som  pn>oeeding«  wonld  be  ultra 
virea.  The  defendant  company  say  tiiat  what  it 

firopoeee  to  do  Is  authorised  by  the  memorandum, 
n  my  judgment  the  correct  construction  of  the 
memorandnm  is  to  deal  with  tiie  first  clause  as 
showing  the  primary  object  of  the  company. 
The  remaining  clauses  confer  full  and  ample 
powers  subsidiary  to  that  main  object.  A  libearal 
construction  ought  to  be  given  to  the  various 
aul)Bidiary  clauses  in  aid  of  the  main  object,  but  I 
ought  not  to  accept  a  constmction  which  would 
enable  tiie  company  to  carry  on  every  poesible 
kind  of  bnaineaa.  liven  if  I  wished  to  adopt 
such  a  oonatmction  I  am  precluded  hy  antiuMi^ 
&om  so  doing.  In  Be  Qernum  Date  Coffee  dm- 
jMmy  {vbi  sup.},  Lindl^,  L. J.  says  :  "  In  oonstru- 
mg  this  memorandum  d  assodation,  or  any 
other  memorandum  of  assodaUon,  in  which  there 
are  general  words,  care  most  be  taken  to  construe 
these  general  words  so  as  not  to  make  them  a 
trap  for  unwary  pec^le.  General  words  construed 
literally  may  mean  anvtblBg ;  but  they  must  be 
taken  in  connection  wiui  what  are  shown  by  the 
context  to  be  the  dominant  or  main  objects.  It 
will  not  do  under  general  words  to  turn  a  com- 
pany for  manufacturing  one  thing  into  a  com- 
pany for  importing  something  else?'  Every  line 
of  that  is  applicable  to  the  present  case.  Con- 
struing the  memorandum  reasonably,  I  do  not 
think  that  it  authorises  what  is  proposed.  Then 
I  have  to  consider  olaaae  25.  It  is  said  that  it 
makes  eveiy  precedent  danse  a  sqaatate  object  of 
the  oom^mj.  In  my  jndgmmt  it  cannot  have 
snoh  a  wide  effect.  It  is  true  that  a  company  is 
not  res(ncted  to  one  object,  but  unless  objects 
are  set  forth  in  reasonably  dear  terms,  the  pro- 
Tisiona  of  sect  8  of  the  Companies  Act  1862 
would  not  be  complied  with.  I  wish  to  guard 
myself  from  being  held  to  restrict  wide  general 
powers  in  a  case  where  they  are  properly  applic- 
able to  the  primary  object  ^  company. 

Solidtars :  C.  W,  Bawlineon ;  Fronde  and 
Johnson. 


KING'S  B£NCH  DIVISION. 
Oet.  31.  Nov.  1, 1901,  and  Jan.  11, 1902. 
(B^ore  Walton.  J.) 
Urban  District  Council  of  Esheb  and  thb 

DiTTONS  V.  Mabks.  (a) 

Highway  $ — Repair  ratione  tenure — Writ  ad  quod 
damnum — Injuieition — Preeumed  licence  fron^ 
Crown— Stopping  up  old  highway — ObKgatwn 
impo&ed  on  owner  and  kit  aeeignt  to  make  and 
repair  new  road — Liability  to  repair  ratione 
tenarm— LoooZ  Qovemment  Act  1894  (56  Jb  57 
Viet.  e.  73),  t.  25,  etib-e.  2. 

A  grant  cf  a  Uoenee  by  the  Crown  to  the  owner  of 
lande  to  ttop  «e  and  indoee  for  the  benefit  of 
himself  and  hialieire  a  puhlie  highway  through 
hit  landi,  tmpottng  at  the  tame  time  a  eondiiion 
that  the  owner  thmdd  make  a  new  road  fftrough 
hit  landt,  and  that  he,  his  heira  and  attignm, 
thould  Iteep  the  new  rood  in  repair,  etUj^lithea 
againtt  the  grantee,  who  hat  aeted  upon  <Ae 
grant  by  ttoppvng  vp  the  road,  an  wUgatum. 
ratione  tenuro  to  repair  the  new  road,  and  it  im 
immaterial  whether  euch  grant  toot  made  before 
or  after  the  reign  of  Btonard  L,  the  period  of 
legal  memory.  In  such  caae  the  liability  to 
repatr  it  charged  upon  the  heirt  and  aetigne  of 
the  lands,  aud  if  the  lande  become  divided 
among  several  persons  the  edienee  and  oeevpier- 
ef  eaah  and  every  part  of  the  land*  it  liamo  to- 
we  whole  charge. 

Upon  an  inqmeition  taken  in  1773  under  a  writ  qf 
ad  quod  damnum  (he  jurors  pretented  that  tha- 
King  should  grant  to  0^  the  owner  of  cerfatia 
laniM  through  whiek  patted  an  old  highway  for 
hortes,  carts,  carriages,  and  foot  passengers,  a 
lieenee  to  inclose  and  stop  up  the  old  highway 
and  hold  the  tame  when  to  ttopped  to  hint 
and  hit  heirs  for  ever,  upon  the  condition  tha^ 
0.  did  in  hie  own  land  make  and  set  out  another- 
road  equaUy  jit  and  convenient  for  hortes,  carte, 
carriages,  and  foot  passengers,  and  that  such 
new  road  should  be  for  ever  thereafter  kept  in 
proper  repair  by  0.,  Kit  heirs  and  assigns.  The 
old  road  was  stopped  up  and  ineloeed,  and  the 
new  road  set  out  pursuant  to  the  inguisition^ 
and  has  ever  since  been  used  as  a  highway, 
although  ai  tome  period  it  was  stopped  up  at  one 
and  ^  hortes,  carte,  and  earriaget,  ana  become 
a  ou  de  sac  for  ira^  of  that  kind,  but  it  was 
always  used  as  a  highway  for  foot  passengers. 
No  hcenee  fnnn  the  King  pursuant  to  the  terms 
of  the  inqmeUion  eoutd  »sfmi/nd,  and  if  any  su6k 
licence  was  granted  it  appeared  to  haee  been 
lost. 

In  an  action  against  the  owner  and  occupier  of 
part  of  the  lands  formerly  belonging  to  0.  for  the 
expenses  of  repairing  the  sui^titutMi  highway  on 
tM  ground  of  a  liability  to  repair  the  tame 
ratione  tenures : 

Held,  that  a  lieenee  from  the  King  incorporating 
the  conditions  of  the  inquisition  must  be  pre- 
sumed in  fact  to  have  been  granted;  that  the 
substituted  road  was  laid  out  pursuant  to  tueh 
inquisition  and  licence ;  that  the  road  wm  still 
a  piMie  highway,  notwithstanding  the  changes  in 
it,  and  that  the  defendant  was  an  "  attign  "  of 
O.  within  the  meantn^  qf  the  inquisition,  and 
that  at  sueh  "assign,**  and  by  reason  of  his 
tenure  and  occupation  of  the  lands,  he  was  liable 

{•>  EtoportMl  by  W.  W.  Obb,  Bk)  .  Bur  iMr-^Lfti* 
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far  tt«  rapotr  of  the  highway,  although  he  was 
OR  aangn  of  pari  miy  of  the  landa  Jormerlg 
bdonging  io  O. 

Acnoir  tried  before  Walton,  J.  without  a  jnry. 

Hie  aotum  was  bronght  to  recover  the  sun  of 
137L  10».  Sd.  inottrrea  by  tiw  plaintiiEB  m  the 
nrban  dietxici  ooimoU  ci  Eahar  and  the  Dittcms 
and  tbe  highwi^  antiiority  for  the  Patriot  fw  tiie 
nmir  ol  a  oertain  highway  known  as  Eoiber<lane, 
mioh  led  from  Bridge-road,  Thames  Ditton,  west- 
ward to  the  baiik  en  the  river  Ember,  and  whioh 
the  plaintiffB  al]^{ad  the  defenduit  waa  liable  to 
repair  roHone  Unwrm. 

The  statement  of  claim  was  shortly  as  follows ; 

The  defendant  ma  the  oocnpier  and  owner  of 
certain  lands  and  twiementa  called  Ember  Oonrt, 
in  the  pariah  of  Thames  Dittcnit  and  by  reason 
of  his  tenure  and  oconpation  of  those  lands  and 
tenements  onght  to  have  repaired  the  aforesaid 
highway  when  and  so  often  as  there  was  occasion 
to  do  so. 

The  liability  of  the  defendant  was  as  the  owner 
and  occapier  of  lands  formerly  belonging  to  one 
George  Onflow,  and  existed  under  aod  by  virtue 
-of  a  writ  of  ad  gttod  damnum  of  the  6th  Oct.  1773, 
directed  to  the  sheriff  of  Surrey  and  the  inquin- 
tlon  dniy  taken  in  pnrsoanoe  thweof  and  tbe 
return  made  fhweto,  which  writ  sad  retnm  wn 
4nly  enrolled  with  the  Olerk  of  the  Peace  of  the 
County  of  Surrey  by  order  of  the  justices,  dated 
tbe  10th  Jan.  1774,  and  the  licence  granted  by  the 
Grown  in  consequence  thereof  to  Geoi^  Onslow 
to  inclose  and  stop  up  and  to  hold  so  inclosed  and 
stopped  np  to  him,  his  heirs  and  assigns,  as  part 
of  the  lands  a  certain  highway,  being  the  highway 
in  tike  writ  mentioned,  upon  the  terms  and  subject 
to  the  liabiUty  that  G«or^  Onslow  did  in  his  own 
'luids  and  soil  set  out  in  lieu  of  the  highway 
another  road  known  as  Ember-lane,  and  that  such 
new  highway  was  to  be  for  ever  thereafter  kept  in 
and  sufficient  repair  by  Gteorge  Onslow,  hia 
and  assigns,  and  whioh  first-named  highway 
was  stopped  np  and  inoloeed  and  ever  since  held 
hj  G«orge  Onslow,  his  bars  and  assigns,  as  part 
of  his  laAds  known  as  Ute  Ember  Ooort  Estate,  of 
irhieh  Ember  Ooort  is  part. 

The  plaintiffs  also  olaimed  in  the  altematiTe 
-that  snob  liabili^  arose  from  a  lost  gnuat  whereby 
-0ie  lazida  known  as  Ember  Gourt  were  formerly 
ffranted  to  be  holden  by  the  service  of  repairing 
the  highway  now  in  question,  and  that  such  grant 
-was  to  be  presumed  from  the  fact  that  the  defen- 
dant and  those  who  occupied  the  lands  before  him 
bad  from  time  out  of  memory  been  accustomed  to 
the  highway. 
In  April  1900  it  was  reported  to  the  plaintiffs 
by  a  competent  surveyor  that  the  highway,  Ember- 
lue,  was  not  in  proper  repair,  whereupon  the 
pl^tiffs,  under  sect.  25,  snb-sect.  2,  of  the  Local 
-Government  Act  1894,  recjuested  the  defendant  as 
tbe  ^rson  liable  to  repair  the  same,  to  properly 
repair  the  highway,  which  the  defendant  failed 
to  do,  whraenpon  the  plaintiffs  repaired  the  high- 
ly, and  inomied  expenses  to  the  amount  of 
1371  10s.  Sd^  whkdi  Ihe  plaintiffs  nnder  the 
shove  statute  were  entitied  to  recover  from  the 
defendant. 

The  defendant  in  his  statement  of  defence 
adnutted  that  from  the  29th  Sept  1899  to  the 
2Uh  Oct  1900  he  was  the  owner  (but  not  the 
oceoinmr}  of  Ember  Gonrt^  part  of  tiie  lands 


formerly  belonging  to  Kr.  Onslow,  but  he  denied 
that  Ember-lane  was  a  highway,  or  that  he  was 
the  p-irson  liable  to  repair  it  ratiorte  tenurae  within 
the  meaning  of  the  Act  of  1894,  or  otherwise. 

He  admitted  that  the  writ,  inquisition,  and 
return  were  respectively  issued,  taken,  and  made, 
but  not  that  the  licence  mentioned  in  t&e  state- 
ment of  claim  was  granted. 

He  denied  that  the  lost  grant  ever  existed  or 
was  capable  of  existing,  or  ought  to  be  presnmed ; 
uid  tliat  if  the  alleged  liabihty  aroee  from  a  lost 
grant,  the  plaintiffs  were  not  parties  or  privies  to 
such  grant  or  sncoesaoTS  in  tiue  to  the  grantor  (if 
any),  or  entitled  to  sne  in  respect  of  moh  grant 
and  that  the  powers  conferred  by  sect  25  (2)  of 
the  Local  Government  Act  1894  would  not  in  that 
case  be  applicable ;  and  he  denied  that  he  or  those 
who  occupied  the  lands,  orHr.  Onslow  or  his  heirs 
or  assigna,  had  ever  repaired  the  rood,  and  that  no 
attempt  had  been  made  to  enforce  the  alU^ed 
liability  until  this  action. 

He  further  alleged  that  if  Ember-lane  was  still 
a  highway  it  waa  so  for  foot-passengers  only,  and 
that  as  a  footpath  it  was  in  proper  repair  when  he 
was  reqneeted  to  repair  it ;  that  under  the  return 
to  the  writ  of  ad  quod  damnum  the  liability  (if 
any)  of  George  Onslow,  his  heirs,  and  assigns  whs 
to  repair  a  road  fit  and  oonvenient  for  horses, 
carts,  carriages,  and  foot-passengers  to  pass  and 
repass  through  the  same :  that  before  the 
defendant  bewme  owner  of  Ember  Oonrt  the  road 
had.  with  the  knowledge  and  aoqoiesoenoe  (d  the 
plahitafCs,  or  of  tiie  hi^wayauthori^fortiwtime 
being,  but  not  throura  any  act  or  defaalt  of  the 
defendant  or  any  his  predecessors  in  title, 
become  incapable  of  being  used  by  horses,  carta, 
and  carriages,  and  it  had  become  a  cul  de  boo  ;  and 
that  therefore  the  liability  under  the  return  to  the 
writ  was  thereby  extinguished,  or  only  snrviTed 
in  respect  of  the  footpath. 

The  writ  of  ad  quod  damnum,  the  inquisition, 
and  order  of  quarter  sesnons  for  its  enrolment 
were  put  in  at  the  trial,  and  evidence  was  given  of 
some  repairs  having  been  done  to  the  new  road  by 
predecessors  in  tiue  of  the  defendant  It  was 
admitted  that  the  defendant  was  during  the 
material  times  the  owner  and  occupier  of  Ember 
Gourt  which  formed  part  but  part  only,  of  the 
Embu-  Oonrt  Estate  formerly  belonging  to  Ur. 
Onslow,  said  to  be  the  Speaker  of  the  Honse  of 
Gomm<ms. 

At  some  period  between  the  date  of  the  inquisi- 
tion and  the  time  now  in  question  Ember-lane  had 
been  stopped  np  at  one  end  for  horses,  carts,  and 
carrisges,  bat  was  open  at  the  other  end  for  such 
traffic,  and  it  was  and  remained  a  public  highway 
for  foot  passengws  at  both  ends.  It  was  a  ew 
sac  BO  far  as  horse  and  carriage  txaS&e  was 
concerned. 

The  facts  and  the  section  of  the  Act  (aect.  25, 
sub-sect.  2  of  the  Local  Government  Act  1894) 
under  whioh  the  aotimi  was  brought  an  set  oat 
in  the  judgment 
The  writ  of  ad  quod  damnum  was  as  follows : 
George  the  Third,  hj  the  gnoe  of  Ood,  of  Qreat 
Britain,  Fruoe,  and  Ireland,  King,  Defender  of  tbe 
Fkitfa.  To  tbe  Sheriff  of  Sorray  greeting.  We  oommand 
joa  that  bj  tbs  oath  of  honest  and  lawfol  men  of  your 
oonnty,  by  wbMD  the  tmth  of  th«  msttor  vtM^  be'  beet 
known,  70a  diligently  inqnite  whether  <»  no  it  be  to  tbe 
damage  ot  prejadioe  of  nt  ot  of  any  other  if  we  sbonld 
grant  to  Qenge  Oadow,  EsQie.,  Uoeaoe  to  indoee  and 
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■bop  iq>  ud  hxAA  wa  inoloaed  «ud  atoppsd  Dp  to  Um  uid 
hU  hein  that  jwrt  of  the  oommon  hi^waj  for  honea, 
*  o«rti,  ouriAgM,  ud  foot  ^tMeagm  Itadbig  from  tli« 
toiniihipi  or  TiUacrea  of  Esher  and  Thuii«s  DittoD 
tmwdi  Ember  Hills,  Eaat  Mooleey  uid  Wert  Hooli^, 
wUoh  Um  in  the  Mid  pMriah  of  T1»»m  Ditton,  between 
the  Uuidiof  the  Mid  Oeorfe  Onalow  oftUed  the  Lftwn,  In 
hie  own  ooonpAtitni,  and  the  lead*  of  the  Mid  6«arg* 
Onslow  in  the  ooonp«ticm  of  Edward  HopUne  on  the 
■oath,  aontb-weet,  ud  WMt  puti  thweof  ud  other 
lands  of  the  eaid  George  Onelow  there  in  the  oocn- 
pation  of  Edwaid  Hopkisa  on  north,  north -«Mt, 
»nd  eaat  parte  thereof,  oMtteininy  in  length  three 
bondred  yards  or  thereabonts  and  in  breadth  twuty 
faai  or  thowhonta.  To  hold  Um  nou  whan  w  m- 
olosed  to  him  the  esid  Oco^  Onslow  and  Ui  heirs  for 
ever,  so  that  the  said  Oeorge  Onslow  doth  In  his  own 
land  and  soil  est  out  in  lien  thereof  another  road  as 
oonveniMit  and  oommodioos  for  paseengera  through  the 
saoM.  And  if  it  wiU  be  to  tilie  damage  or  prejodloe  of 
oa  or  of  any  other  Then  to  what  duiaga  or  to  what 
prvjodioe  ii  m  and  to  whai  damage  or  to  what 
prvjndiaa  of  wy  otiier  and  of  whom  and  how 
and  fn  what  """f  and  how  mnoh  tiist  way  to 
be  hold  doth  oontaiu  by  nnmbor  of  perohH  or  feet  <rf 
land  as  well  in  luigth  as  breadth.  And  12iat  yon  rotun 
the  inquisition  th«reof  diatinotly  and  plainly  made  with- 
out dday  into  oar  Chanoery  tmder  yoor  seal  and  the 
Mala  of  thoM  by  whom  it  shall  be  so  taken,  tt^ether 
with  this  writ.  Witness  oarself  at  Westminster  the 
6tli  day  of  Oetobsr  in  the  thirteenth  year  of  our  vrignby 
Edward  Tlntriow,  Attom^*0«ttenl  to  Onr  Lord  the 
Etng. 

1^  ezotrntion  of  llda  writ  appMca  by  the  inqaialtfon 
berannto  mured. 

BicBABD  EuL  BiDTOKD,  Eaqre.,  BbaiUt. 

Gopj  of  inqniaitum : 

Bnrr^. — An  Inqoiation  indented  tekn  at  Thames 
DitttHi,  in  the  oonnty  of  Snnay,  M  the  11th  day  of 
Ootobsr  in  the  Uiirteenfli  year  of  tiia  reign  of  oor  Sore- 
.  E^gn  Lord  Goorge  Uie  11iiid,lqr  the  graee  of  Ood,  of 
Onat  Britain,  Vraooe.  and  ^eUnd,  ffing,  Defrader  of 
the  Futh,  fto.,  ud  in  the  year  of  onr  Lord,  one  tiioosand 
seren  hondred  ud  serenty-three,  before  me,  Biohard, 
E*rl  Bedford,  Eaqre.,  sheriff  of  the  said  oonnty  by  Tirtne 
of  a  writ  of  onr  Sorereign  Lord  the  Kiog,  to  me  dirsoted, 
and  to  the  said  tnqnisitlon  annexed,  npon  the  oath  of 
Stephen  D^by  of  Thantas  Dittoo,  Esqre.,  Henzy  Dod- 
well  of  Weat  Holeaey,  Eaqm.,  Waltn;  Chetwynd  of  WMt 
MolMsy,  Eeqre.,  Tbomai  Satton  of  Weet  Bbleeey,  Eaqre., 
Bkbazd  Barwett  of  Eabar,  Ea^M-.  John  Fradaad  of 
Oobham,  Eaqre.,  nwmas  Willatt  of  East  Mc^eeey,  gen- 
tleman,  Oharka  Carpenter  of  West  Moleaey,  gentleman, 
Joaeph  Tealing  of  Thames  Ditton,  gentleman,  William 
Parker  of  Esher,  gentleman,  Franois  Gildart  of  Thaoua 
Ditton,  gentleman,  Tbomaa  Davie  <rf  Thames  Dittcm, 
gantlaman,  Biohard  Whiting  ot  Thaaua  Ditton,  gentle- 
man, and  John  Brooks  of  Thanwa  Ditton,  gentleman, 
honeat  and  lawful  men  of  my  bailiwiok  who,  haTing 
been  swivn  ud  npon  their  oath  obarged  to  inqsire  into 
the  matter  ud  things  in  the  said  writ  spedfled  and 
directed  to  be  inqnired  of,  do  therenpon  say  that  it  will 
not  be  to  the  dam^e  or  prejodloe  <A  onr  Sorereign  Lord 
tiM  iOng,  or  of  any  other,  if  onr  Sorereign  Lord  the 
King  sboold  grut  to  George  Onslow,  Esqre.,  lioenoe 
that  he  the  said  George  Onslow  may  incjoM  and  stop  np 
that  part  tA  tiw  oommon  Ughwa^  for  hovaee,  oarts, 
oarriagM,  and  foot  paaaengera,  leading  from  the  town* 
ships  or  rillages  of  Esher  ud  Thames  Ditton  towards 
Ember  Mills,  Eaat  MoleMy,  ud  West  MoloMy,  whioh 
lies  in  the  said  parish  of  ThamM  Ditton  between  the 
luds  of  the  said  George  Onslow  called  the  Lawn  in  hia 
own  ooonpaticm,  ud  the  lands  of  the  said  George  Onslow 
in  the  ooonpaticm  of  Edward  Hopkins  on  ttie  aonth, 
south-west,  and  west  parts  thereof,  and  other  laada  of 
the  said  George  Onslow  there  in  the  ooonpation  of 


Edward  Hopkins  on  the  north,  north-east,  and  east  parte 
theretrf,  oontaining  in  length  thrM  hondred  yards  w- 
thereabonts,  and  in  breadtti  twenty  feet  or  thereabonts, 
to  hold  the  same  when  stopped  op  to  him  the  said  Georgo 
Onslow  and  his  hsui  for  erer,  so  that  instead  thereof 
ha  the  aaid  Omi|o  Onalowdoth  in  hU  own  land  and 
BoU  make  anothar  road,  or  ttat  thara  do  xeouitt  anolliar 
road  as  lit  and  oouraniaii  ft»  horses,  oarts,  oatriafaa, 
and  foot  pasMmgers,  to  paM  and  repau  tbrongfa  tto 
same.  And  the  said  jnrors  npon  liuu  oath  fnrthar  s^ 
that  it  will  not  be  to  the  damage  or  pr^odioe  of  onr 
Sorereign  Lord  the  King,  or  ai  any  otiier,  if  onx  Sore- 
reign Lord  the  King  do  grut  to  the  aaid  George  Onslow 
sodt  UoeoM  as  afonsaid,if  the  aaid  Gemge  Onslow  doth 
in  his  own  lands  and  oofl  aet  ont  in  lien  thsreof  anottiar 
road  as  the  sana  as  now  maAed  oat  (that  is  to  say)  of 
tiie  width  of  tw«nl7-eight  Cwt,  Inolnding  the  ditoh  on  eaoh 
side,  beginning  opposite  the  footbridge  orer  th«  rirer  llbln- 
nszt  below  the  mills  in  the  said  parish  of  Thames 
Ditton,  called  Ember  Hills,  and  entering  a  field  <A  tho 
said  George  Onslow  in  the  ooonpation  of  Edward 
Hopkins,  north  of  the  messosge  ud  gsrdsn  in  the 
oooapatian  of  Josqdi  Taaliag,  and  going  theoojth  tlmt 
field  eastward  into  aaothar  field  of  Vbm  aaid  Goorg* 
OnaloT  in  the  ooonpation  of  &e  aama  Edward  HnpUaa. 
and  going  through  the  same  eastward  into  the  preasnt 
high  road  Iflading  to  Hampton  Court  Bridge  towacda 
E^ter,  entdi  new  road  to  be  made  with  amj^  swe^  at 
eaoh  end  and  to  be  for  erer  hereafter  kept  in  good  ud 
soffloiut  repair  by  the  said  George  Onslow,  Ids  hdr» 
and  aaaigns,  and  tho  said  Jnnn  fartiur  say  ihat  tisa 
■aid  new  road  wilt  be  as  oonTonient  and  oommodioas  for 
horaes,  earta,  oarriages,  ud  foot-psMengera  paaatng  along 
tta  aame  as  the  aaid  rtMid  so  to  be  inolosed  and  stoppeil 
ap,  ud  that  the  Mid  road  so  to  he  inolosed  and  stc^od 
np  doth  oootain  in  length  ei^ity  perohesor  thereaboota, 
ud  in  breadth  twenty-six  feet  or  tbaraabonts.  In 
testimony  whereof  as  weU  I  the  said  Sheriff  aa  the  said 
Jnrors  lutra  hersnnto  ssracally  pat  oor  seals  the  da>j 
and  year  first  abovo  written. 

Surrey.— Ifamorsndnm  that  at  th»  Gsnaral  Qoarter 
Sessions  of  the  Peaoe  of  our  Sorereign  Lord  the  TCtagy. 
holden  at  Sonthwark,  in  and  for  the  oonnty  aforeaaid,  oo 
Tuesday  in  the  week  next  after  the  doMt^  Epiphany,  to 
wit,  on  Tneaday,  11th  day  of  Jwnazy,  in  the  fourteen^ 
year  of  the  reign  of  onr  Sorereign  Lord  George  the 
Third,  King  of  Great  Britain.  &c.,  before  Sir  Josspb 
Uawboy,  Ranoet,  John  Hawb«y,  John  Eaaaett,  SaouMl 
Swaby,  Esqnins,  and  others  their  fallows,  JnskioM  of 
onr  said  Lord  flie  King,  aaslgnad  to  hasp  tiia  peaos  sad 
also  to  hear  ud  determine  direra  fekmies,  trespsMsa, 
and  other  misdeeds  omamitted  in  the  said  oonnty. 

The  inquisition  and  retnm  hereunto  annexed  were  by 
order  of  the  said  Court  entered  and  xeocaded  by  the- 
Clerk  of  tiie  Feaoe  of  the  said  oonnty  aBumgst  thn 
reoords  of  the  said  Session,  aooording  to  the  Aot  ot 
Parliament  in  that  oaw  made. 

Lawson,  CL  of  Uie  Peaoe  for  Surrey. 
Examined  with  the  reoord  by  Chaa.  Deares,  one  of  th«- 
Clerks  of  the  Petty  Bsgge. 

Macmorran,  K.G.  (Afanisfy,  E.G.  with  Mm)  for 
the  plaintifls. — The  liability  which  the  phuntiffB- 
now  seek  to  enforce  is  a  hability  arising  nndnr 
sect.  25.  sab-seot.  2  of  the  Local  Government 
Act  1894,  by  reason  of  the  defendant's  tenure  of 
Ember  Gourt  The  plfuntiits  claim  that  socb 
liability  ezists  by  rirtue  of  the  writ  of  ad  guoci 
damnum  and  the  inquisition  taken  in  pnreoanoe 
of  snoh  writ,  and  in  the  altematire  by  ririne  of  k 
lost  grant  whereby  these  lands  were  formerly 
granted  to  Ur.  Onslow  <m  the  condition  of 
repairing  tUa  lughwny.  To  the  eoggestion  Uiat 
no  grant  can  be  prodacied  or  ought  to  be  preen  med . 
thflve  are  two  anawwa,  first,  that  by  uie  Act  of 
1773  (13  Geo.  3.  o.  78)  the  neoeeaity  for  a  Ucanco 
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waa  taken  awaj ;  and,  secondly,  having  i«gard  to 
the  fact  that  the  new  road  eziata,  the  Gonrt  will 
preeinne  a  legal  origin  for  that  state  ot  things. 
Aa  to  the  neoeesity  for  a  lioenoe,  sect.  19  of  13 
Geo.  3,  c.  78  (ainoe  repealed),  provided  that  the  new 
highway  BO  set  oat  should  be  for  ever  a  pablio 
highwaT  to  all  intents  and  purposes;  so  that 
under  that  Aot  the  licence  of  the  Crown  baoame 
absolutely  onneoessary  provided  that  the  pro- 
oeedingB  were  properly  taken  and  there  was  no 
aroeal.  The  date  of  inqoisition  waa  in  1773, 
and  the  next  quarter  eeaaions  waa  in  Feb.  1774,  so 
that  lliat  Aot  would  apply  to  the  inqoisitacoL.  Aa 
to  the  qmetioiL  of  premmpt^,  it  moat  be  pre' 
snmed  <£at  all  the  fomulitiee  were  dnly  oomplied 
with. 

Ltigh  Vfhan  DtaMat  Council  v.  King,  83  L.  T. 
fiep.  777  J  (1901)  1  Q.  B.  747. 

FhiUimore,  J.,  there  says  that  in  such  oases  even 
aa  order  of  quarter  sessiona  might  be  presumed, 
whidiflonutl^  implies  here.  Therefore  ^e  lioenoe 
from  the  Emg  may,  it  neoeaeaiy,  be_presnined  to 
have  been  granted,  and  cinder  the  writ  and  mqpx- 
aitioii  the  liability  waa  imposed  on  Iti.  On^w 
his  heirs,  and  **a88ignB  "  to  itminfaJTi  and  keep  in 
rej^air  this  new  and  anbstitnted  road.  The  next 
point  is  that,  aasaming  that  this  was  a  road  which 
Mr.  Oualow,  his  heirs,  and  assigns  were  bound 
to  repair,  that  is  a  liability  which  falls  on  all  his 
assigns.  The  "  assigns  "  of  Hr.  Onslow  who  are 
mentioned  in  the  inquisition,  and  who  are  made 
liable  for  the  repair  of  the  new  road,  are  assigns 
of  the  landa  through  which  the  road  was  made, 
and  that  includes  the  assigns  of  any  and  every 
part  of  such  lands,  so  that  an  assign  of  any  part 
of  such  lands  is  liable  for  such  repair.  Emb^r 
Court  as  occupied  by  the  defendant  was  part  of 
the  lands  fbrmerly  belonging  to  Mr.  Onslow.  The 
defendant  is  an  assign  ci  tba  lands  at  one  side  of 
the  road ;  he  is  one  "  aangu  "  of  the  lands,  and 
is  therefwe  liaMe  as  sooh,  althongh  he  is  not  the 
assign  of  the  whda  ci  soeh  lands : 

JCsiror,  ^  tf  Ltm*  Av<f  T.  BnUy,  1  Biagh.  N.  C. 
S22. 

Wlien  chiu^es  of  this  kind  am  imposed  on  land 
with  conditions  attached,  as  in  this  case,  the  con- 
ditions attach  to  every  part  of  the  land,  and  it 
cannot  be  said  that  the  charges  are  to  be  appor- 
tioned: 

Btg.  V.  Ducheta  ofBuceleugh,  1  Salk.  368. 

The  subsequent  division  of  the  landa  does  net 
affect  the  liatntity,  which  attaches  to  all  these 
lands  held  by  Mr.  Onslow,  and  the  division 
amongst  several  asugns  would  cast  the  liability 
on  each  and  every  assign,  and  the  liability  oan  be 
eofneed  against  any  assign  of  any  part  oi  tbe 
lands: 

Piatt  on  Highways,  14th  edit.,  p.  60.  , 

The  next  pmnt  is  as  to  the  stopping  up  of  the 
road  at  one  end  for  horse  and  carnage  tri^o,  and 
the  ax^Botitm  in  the  defence  is  that  b^  reason  of 
the  chaawe  in  tba  road  and  tiie  stoppmg  of  it  up 
at  one  end  it  has  oeased  to  be  •  highway,  and 
the  BatnHty  to  n^air  it  roitbiM  immra  is  gtme 
alb^iether.  There  is  no  authority  tor  that  sug- 
gestion. If  a  highway  be  legally  stopped  up  at 
Doth  ends  it  then  ceases  to  be  a  bi^way  [Bailey 
T.  JamUmm,  34  £>.  T.  Bep.  62 ;  1  O.T.  Div.  329) : 
but  the  stopping  up  of  one  end  of  a  highway  does 


not  make  it  oease  to  be  a  highway :  (per  Lmxl 
Cotendg^  0  J.,  ibid.).  The  road  is  stiU  a^ghway 
althongh  it  IB  stopped  up  at  one  end  for  hones 
and  oarts  and  is  a  o«2  d«  toe  ; 

Per  AlderKm,  B.iu  Owyn  v.  ABrdwidb,  25 L.  J.  97. 

M.  C;  IH.  AN.  49; 
aw  V.  JTofyiiw  ifflhuftuMn,  4  A.  ft  E.  698; 
ii(V.  T.  2hwMy,ai  L.  T.  Bop.  888. 

T*™  piaotioaUy  destiOTed  the 
liability  to  repair  it  raHone  tmnmrm  wovdd  oease : 
Psr  Lord  Coleridge,  C  J*,  in  Bm.  t.  Awfar,  68  L.T. 

Bn>.  578  ;  25  Q.  B.  Div.  213. 

There  has  been  nothing  of  the  kind  here,  and  the 
only  sufiKestion  that  can  be  made  is  that  at  some 
penod  there  has  been  some  encroachment  on  the 
road,  which  does  not  affect  the  matter.  If  the 
liability  onoe  existed,  no  length  of  time  would 
affect  it;  thrae  is  no  statate  of  limitations  in 
such  a  ease,  and  the  mere  fkilnn  to  enforce 
liability  does  not  extinguish  it  The  pliun- 
tifc^  rely  on  ^  the^  inqnisiimn,  anil  not  on  the 
npaira  nom  time  immemoriaL 

Bob$on,  K.O.,  and  Q.  F.  Hart  for  the  defen- 
dant. — The  plaintiffs  are  prooeeding  under  sect. 
25  (2)  of  the  Aot  of  1894   Their  prooeeding  ie 
entirely  misoono^Ted.  Th^  rely  on  the  inqui- 
ntion  and  lioenoe  as  proving  a  liability  rafume 
tnuurm,  hat,  in  the  firstplaoe,  this  is.not  a  case  of 
repairing  tiie  road  rahone  iemirK  at  all;  the- 
rapair  (if  any)  by  the  defendant's  predeoesson.in 
title  was  a  repair  not      reason  ox  the  tenure  of 
the  lands,  but  by  reason  of  the  agreement  or 
lioenoe.   There  is  no  definition  of  what  repair 
ratione  tenurse  means;  but  if  the  d^endant  ia 
right  in  saying  that  this  is  not  a  repair  ratione 
tvMursB,  then  the  plaintiffs  are  wrong  in  prooeeding- 
under  sect.  25  (2)  of  the  Aot  of  1394:  (Pratt  on 
Highways,  14th  edit.,  p.  334).  They  ought  to  have 
proceeded  under  sect.  34  of  the  Highway  Act  1862. 
The  words  "or  otherwise  howsoever"  in  that 
section  are  wide  enough  to  include  this  case. 
That  section  remains  good,  but  is  modified  by  tbe 
section  in  tiie  Aot  of  1894  under  which  the 
plaintiffs  axe  proceeding.  Seot  25  (2)  of  the  Aot 
of  1894  rsCeis  alone  to  xepunnifiQiwHHwrs;  and 
except  as  to  these^  tto  pnmsiiHis  in  sect.  84  of  the 
Aot  ot  1862  stand,  ana  under  these  providons  the 
highway  authority  must  go  before  justices  for  an 
order.   An  obligation  to  repair  rations  tenwrx  oan 
enst  by  prescription  only ;  so  that  where  the  road 
can  be  shown  to  have  been  made  within  legal 
memory  the  liability  cannot  exist.   It  is  a  olabs 
of  legal  obligations  to  which  the  law  has  given 
effect  in  the  absence  of  any  legal  document,  and 
it  assumes  a  lost  fprant,  and  that  what  the  parties 
have  done  from  tune  immemorial  has  been  dcma 
under  a  grant : 

Bm  V.  InhabitanU  of  UatfitlAy  4  B.  A  A.  75. 

If  the  instrument  exists,  then  the  liability  to 
repair  is  under  the  instrument,  and  not  raiioM 

Arohhold't  Crimiaal  FtoadlBg,  S2od  edit.,  p.  1160,. 

Form  of  Pisa; 
jB«V  V.  Shffitld  Canal  Oompanv,  18  Q.  B.  91S,  at. 

p.  826; 

Rex  V.  Haymon,  M.  &  U.  401 ; 

R$g.  V.  BMby,  8  L.  J.  X.  S.  88,  M.  G. 

Only  the  ooonnier  can  be  proeeeded  ajjunst,  and 
not  the  owner,  whereas  if  the  liaUli^  arise  under 
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A  deed  anj  person  named  in  the  deed  can  be 
Iffooeeded  against: 

Stg.  r.  BarUr,  62  L.  T.  Bop.  578  ;  25  Q.  B.  Div.  218. 

This  liability  mnst  be  ptoTed  from  the  acts  of 
'ttte  partieB  from  time  immemorial ;  and  no  lia- 
l^ty  ratUme  ienwrm  can  exist  ezc^t  anoh  liability 
aa  oaa  be  proTed  by  the  aote  d  the  parties  in  the 
absenoe  of  a  doonment.  The  next  point  is  that 
l^e  plaintiffs  rely  on  the  writ  and  inquisition. 
These  contemplate  a  Crown  grant  and  uiat  Mr. 
Onslow  ahoola  proTide  and  make  and  keep  np  a 
new  snbstitnted  road.  The  fair  inferences  are 
either  that  there  was  a  lioenoe  granted  without 
the  additional  term  imposed  by  tiie  jury,  or  that 
Hr.  Onslow  said  he  woold  not  have  the  licence 
on  any  snch  term,  and  the  matter  woold  ffo  on 
without  his  having  any  such  licence.  The  lioence 
must  be  presomea  not  to  have  been  iiv  the  terms 
of  the  inamntion.  Tbo  prooont  ro^d  (which  is 
21ft  wide)  differs  from  wat  speoified  in  the  in- 
'qniutum  (whioh  was  28ffc.),  and  therefore  the 
present  road  mnst  be  presumed  to  have  been 
made  not  under  the  inquisition,  bnt  under  a  lost 
doeoment.  The  mere  fact  that  some  slight  repairs 
h^n  been  done  to  the  road  is  not  sufficient,  and 
is  no  eridenoe  of  any  liability  to  repair  ratione 
ienurse: 

BmtdU  T.  HearU,  78  L.  T.  Bep.  561 ;  (1898)  S 
Q.B.88. 

The  next  point  is  that  the  road  has  been  changed ; 
it  has  been  destroyed  as  a  carriage-way  and 
turned  into  a  cul  de  eac.  It  is  no  loufrer  a 
highway;  bat  is  a  mere  footpath,  and  the  local 
authority,  in  allowing  this  change,  hare  aban- 
doned it  as  a  highway,  and  there  is  no  longer 
any  liability  to  repur  it  ratione  tenurx,  if  such 
ever  existed : 

Keg.     Barlter  {vbi  tup.) ; 

Boturke  f.  Davit,  62  L,  T.  Bep.  34,  at  p.  S6 ;  44  Ch. 
DiT.  at  pp.  121-3. 

Then  the  "  order  or  proceeding  "  referred  to  in 
sect.  19  of  13  Qeo.  3,  c  78,  seems  rather  to  refer 
to  the  order  and  proceeding  before  the  two  jus- 
tices, and  not  to  the  proceeding  on  the  writ 
ad  quod  damnum.  The  plaintiffs,  therefore,  can- 
not avail  themselves,  of  that  section ;  but 
rely  on  Leigh  Urban  District  CouncU  v.  King  (ubi 
■tup.),  and  they  say  that  although  they  have  no 
oeo^cate  by  two  justices,  one  onght  to  be 
assumed.  There  never  was  a  oertificMe,  and  one 
ought  not  to  be  presumed.  Lastly,  the  oove- 
nant  does  not  run  with  the  land,  and  therefore 
the  assigns  are  not  bound.  They  referred  to 
Mayor  of  Lyme  Regit  v.  Henley  (ubi  tup.). 

Macmorran,  K.C.,  in  reply,  referred  to 
Ex  parU  Venner,  3  Atk.  706 ; 
Elts.  Nst.  Bi«T.  tit  "  Writ  of  Ad  quod  dunnam," 
pp.  221-226.  Cur.adv.vtdt. 

Jan.  11. — Waltoh,  J.  read  the  following  jBdg[- 
ment :  In  this  action  tiae  TTrhan  Disfariet  Oounoil 
of  Esher  and  the  Dittons  olaim  a  sum  of 
137Z.  lOf .  Sd ,  the  amount  irf  e^tensea  incnrred  by 
the  district  oouncQ  in  the  repair  a  road  within 
-their  district  called  Ember-lane.  The  action  is 
brought  under  the  Local  Govemmoit  Act  1894, 
8.  25,  Bub-B.  2,  which  prorides :  "  Where  a  high- 
way repairable  ratione  ienwai  appears  on  uie 
report  of  a  competent  snrvevOT  not  to  be  in  proper 
repair,  and  the  peracm  liaue  to  repair  the  same 


fails  when  requested  eo  to  do  b^  the  district 
oouncil  to  place  it  in  pkmot  repair,  the  district 
council  may  place  the  liighway  m  proper  repair 
and  recover  from  the  x>W8on  Uable  to  repur  the 
highway  tiie  neoessary  expenses  of  so  dang." 
The  history  of  Embor-lana  appears  to  he  as 
follows:  In  the  year  1773  Hr.  Qeorge  Onskw  was 
the  owner  oi  lands  which  may  be  deaoribed  aa  the 
Ember  Court  Estate.  Bmber  Oonrti  oraa  it  waa 
then  more  oommonly  called,  Imber  Court,  or,  bj 
a  still  earUer  name,  Dnworth,  was  a  manor  in  fiie 
pariah  of  Thames  Ditton :  (see  the  recitab  of 
the  Indosure  Act,  48  Gteo.  3,  o.  tszxiv.}.  Through 
those  lands  of  Hr.  Onslow  there  pasised  an  old 
highway,  lea^ng  from  Thames  Ditton  and  Esher 
towards  East  and  West  Holese^.   Hr. , Onslow 
desired  to  stop  up  and  inclose  this  highway,  and 
accordingly,  on  the  6th  Oct  1773,  he  sued  out  a 
writ  of  ad  quod  damnum ;  and  on  the  lltfa  Oct. 
in  the  sune  year  an  inquisition  was  takoi  before 
the  sheriff  of  the  county  of  Surrey  b^  virtue  of 
such  writ,  and  the  jurors  upon  this  inqnisitiim 
found  that  it  would  not  be  to  the  damage  <A  the 
King,  or  td  any  other,  if  the  King  should  grant  to 
George  Onslow  a  lioence  to  molose  and  etop 
up  uie  old  highway,  whioh  was  a  M^waj 
for  horaea,  carts,  oanruwes,  and  foot  passengera, 
and  to  hold  such  roadtraen  stopped  up  to  George 
Onslow  and  his  hwrs  lot  ever,  so  uiat  instead 
thereof  Q«orge  Onslow  did  in  h^  own  land  make 
another  road  aa  fit  uid  convenient  for  horses, 
carte,  canines,  and  foot  passengers  to  pass  and 
repass ;  and  the  jurors  furtiier  said  that  it  would 
not  be  to  the  damage  or  prejndioe  of  the  Kin|f,  or 
of  any  other,  if  ^e  King  granted  to  Gkmrg^ 
Onslow  such  lioence  if  George  Onslow  did  in  his 
own  lands  set  out  in  place  of  the  existing  highway 
another  rcHtd  commencing  opposite  to  the  foot- 
bridge over  the  river  Hole  next  below  Ember 
Hills  and  passing  through  certain  land  belonging 
to  George  Onslow  to  the  road  leading  from 
Hampton  Court-bridge  towards  Esher,  such  road 
to  be  for  ever  thereuter  kept  in  good  and  suffi- 
dent  r^i^  hy  George  Onlow,  his  hdrs,  and 
assigns.   At  ue  fdlowing  qnaHw  sesmma  for 
the  county  of  Surrey,  held  on  the  llUi  Jan.  177<^ 
the  inquisition  and  return  were  by  order  of  tb« 
court  entered  and  recorded  amongst  the  reoorda 
of  the  sessions.  It  is  not  disputed — indeed  njpcm 
the  pleadings  it  was  admitted — that  the  old  high- 
way referiw  to  in  the  inquisition  was  stopped 
up  and  inclosed  and  was  from  that  time  hera  by 
CKOTge  OubIow,  his  heirs,  and  assigns,  as  ^u-t  of 
his  lands  known  as  the  Ember  Court  Estate. 
And  it  cannot  be  doubted  (nor  was  it  disputed  a,t 
the  trial,  althongfa  a  question  was  raised  as  to  a 
subsequent  alteration  in  its  character)  that  Ember- 
lane,  as  originally  set  out,  was  the  road  which. 
Hr.  Onslow  was  required  by  the  terms  of  the 
inquisition  to  set  out,  and  which  he  did  set  oat 
for  the  use  of  the  public  in  place  of  the  old  high- 
way which  he  stepped  up  and  inclosed.  Appiu'- 
ently,  when  Ember^lane  was  first  made  it  lea  to 
a  foot-bridge  across  the  river  and  by  a  frad  foir 
hones  and  carrii^es  to  a  oart  or  carriage  wg^  on 
the  other  side  of  the  rivor,  leading  to  JIaat  and 
West  Holesey.   It  may  be  noticed  that  in  the 
finding  of  the  jury  the  new  road  was  deeoribed 
as  commencing  opposite  the  foot-bridge  over  the 
river  Hole.    The  river  Hole  empties  itself  int.> 
the  Thames  by  two  months,  one  ot  whioh  i« 
called  the  Mole  and  the  other  is  now  called  the 
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Ember.  The  rood  called  JBmber-lane  in  fact 
ootamenoes  opposite  to  a  foot-bridge  aoroas  that 
nurath  of  the  Mole  which  is  now  oalled  the 
Embw.  I  am  satisfied  that  in  1773  both  moaths 
wttTB  spoken  of  as  the  "  Hole,"  or  perhaps  more 
ouBBionly  as  the  "  Monlsey  river."  This  appears 
from  nAd  maps,  and  even  if  I  am  not  entitled  to 
take  judicial  notioe  of  this  as  a  ge(^;raphical  fact, 
Ismsatisfiad  opon  the  endaiio»— and,  as  I  have 
aid,  it  waa  sot  naUy  dispated^^that  Bnber- 
laae  is  the  zoad  which  waa  set  oat  parmaut  to 
the  inqniritioii  of  1778.  I  shall  deal  with  the 
qiMti(ni  as  to  its  snbseqnent  ohaaoe  of  character 
preMntly.  I  haTe  first  to  oonsi^  a  diffionltf 
iriiich  arises  in  ihe  present  case  from  the  fact 
that,  althongh  the  terms  of  Uie  writ  and  inqoisi* 
tion  and  return  have  bem  prored  hj  the  ptvdoc- 
ti(m  of  the  records  of  the  Q<i&<^  Sessions  of 
SortOT.  no  traoe  can  be  fonnd  of  any  licence  bj 
the  "Kiag,  which  in  the  ordinary  coar«e  should 
hare  bem  granted  in  the  terms  of  the  findings  of 
the  jnry  upon  the  inqnisition.  If  any  snoh  lioenoe 
was  granted  it  appears  to  have  been  lost.  There 
is  DO  donbt  that  the  inqoiBition  was  acted  npon, 
the  oU  road  was  stopped  and  the  new  road  was 
nada  and  has  erar  since  been  used  as  a  highway. 
There  waa  alao  eridenoe  which  satisfies  me  that 
the  new  road  was  never  repaired  by  the  inhabitants 
or  by  any  public  anthority.  Thwe  waa  evidanoe 
that  snoh  repair  as  has  from  time  to  time  been 
dme  was  done  by  owners  oi  lands  forming  part  of 
the  lands  referred  to  in  the  inqoisition  as  the 
lands  at  Mr.  Onslow.  This  evidence  of  repair 
votdd  not  be  soffioient  to  prove  a  liability  to 
lepsir  by  prescription ;  bat,  taken  in  connection 
with  the  other  facts  showing  that  the  inquisition 
ms  acted  upon,  it  cannot  be  mtiraly  diitr^^rded. 
Tbe  case  of  Leigh  Urban  Dittriet  Council  v.  King 
(nfri  tup.)  is  an  iUustration  of  the  khid  of  inference 
which  a  court  is  entitled  to  draw  in  a  case  of  this 
kud,  where  certain  formal  orders  and  proceedings 
neoesniT  to  legally  justify  the  snbetitntion  of 
one  highway  for  another  cannot  be  proved.  In 
mcb  cases  when,  for  a  l<me  period  tA  time  every 
me  has  acted  openly  as  it  ue  required  orders  and 
proceedings  had  been  made  and  taken,  thore  is  a 
■trang  presnmption  that  snob  ordm  wera  made 
ud  Buch  proceedings  takoo,  and  that  the  records 
ud  evidenoe  of  them  have  been  lost.  I  have  no 
Mentation  in  findii^  as  a  fact  that  a  Homice  was 
granted  by  the  King,  and  that  tbe  old  road  waa 
st<^ed  np,  and  Ember-lane  net  out  and  snbsti- 
toted  for  it  under  such  lioenoe.  The  question  no 
doubt  remains  whether  the  lioenoe  incoiporated 
the  oonditians  required  hy  the  findings  in  the 
inqointion.  When  one  remembers  that  as  far 
back  OB  6&9  Will.  3  any  member  of  the  public 
aggrieved  by  the  inclosnre  of  a  road  under  an 
inquiniion  taken  upon  a  writ  of  ad  quod  damnum 
had  an  appeal  to  quarter  sessions,  and  tbe  deter- 
Biuiation  of  such  appeal  was  final  and  conclusive, 
it  ia  imposnble  to  suppose  that  the  Grown  would 
otenide  the  rights  of  the  puUio  by  granting 
a  licence  which  did  not  ^ve  to  the  pnolio  the  pro- 
tection required  by  the  mquisitaon.  I  find,  there- 
fore, that  a  licence  was  granted  by  tlie  King  in 
the  terms  and  subject  to  tbe  conditions  of  the 
inqainti<m.  A  point  was  raised  by  Mr.  Bobson  on 
behalf  of  the  defendant  with  which  it  will  be  con- 
Teoient  to  deal  at  once.  He  contended  that  the 
case  was  similar  to  Beg.  v.  BarJur  {vbi  <up.)>  ^d 
that  the  old  road  set  out  as  a  highway  in  1774  or 


thereabouts  had  disappeared;  that  its  character - 
had  been  so  completely  changed  that  it  had.  long 
before  any  qneetton  arose  between  the  plaintiil» 
and  the  defendant,  ceased  to  be  the  read  which 
Ur.  Onslow,  his  heirs  and  assigns,  were  required 
to  repair,  and  had  become  something  ratirely 
different  It  is  true  that  at  some  date  later  than 
1773,  probably  about  1821,  the  road  on  the  other 
side  A  the  iiver  towards  which  Ember-lane  led 
ceased  to  be  used  by  carts  or  curiages,  and  for 
many  years  past  there  has  been  no  access  to  or 
egress  from  Ember-lane  at  the  end  nearest  to  the 
nw  except  for  foot-passengers.  Ember-lane 
itself,  however,  has  always  been  open  from  tiie 
other  end  to  the  use  of  the  public  fnr  cart  and 
carriage  traffic,  although,  no  doubt,  it  has  in 
taot  been  used  principo^  hy  foot-pnasongws.  It- 
was  oontended  by  lir.  Robocm,  on  behalf  of  the 
defendant,  that  it  had  ceased  to  be  a  highway  for 
carts  and  oarri^es,  bnt  in  my  judgment,  the  fact 
that  it  has  become  a  etU  de  toe  for  traffic  of  that 
character  has  not  taken  away  the  rights  of  the 
public  to  use  it  ao  far  as  it  may  be  found  con- 
venient to  do  so  fw  carts,  carriages,  and  horses  : 
(see  Qtoyn  v.  Ha/rdwu^e,  uhi  sup. ;  Beg.  v.  Bumey, 
ubi  sup.).  I  am  farther  satisfied  that  there 
lias  been  no  such  change  in  the  character  of  the 
road  as  to  make  it  so  different  horn  tbo  road 
wUch  Ur.  Onslow  and  his  bars  and  aarigns  were 
reqoired  to  kem  in  r^air,  that  the  old  Embo-.  * 
lane  can  be  said  to  have  disappeared.  I  find 
therefore  that  Ember-lane  was  and  is  a  highway 
for  horses,  carts,  carriages,  and  foot-passebgers, 
and  that  it  was  laid  out  and  thrown  open  to  the 
public  pursuant  to  the  inquisition  of  the  11th  Oct. . 
1773,  and  a  lioenoe  of  the  Grown,  which  allowed 
Mr.  Onalow  to  stop  up  tbe  old  road  on  condition 
that  he  and  his  heirs  and  asmgns  should  keep  the 
substituted  road  Ember-lane  in  repair.  About 
April  1900  it  was  reported  to  the  plaintiffs 
by  their  surveyor  (who  was  a  competent  surveyor 
within  the  meaning  of  sect.  25,  sub-sect  2  of 
the  Act  of  1894)  uiat  Ember-lane  was  not  in 
proper  repair  so  as  to  be  fit  for  use  «ther  hy  carts 
or  carri^es  ot  br  faot-paseengers.  At  this  time 
the  defendant  Mr.  Iwks  was  the  owner  and 
ocQiwer,  andas  snoh  was  an  aanm  of  Mr.  George 
Ons&w  of  part  of  bis  lands  referred  to  in  the 
inquisition.  The  distoicfc  coonoi!  olumed  that  as 
such  asugn  and  by  raascm  of  his  tenure  and 
occupation  he  was  liable  to  repair  Ember-lane. 
Gertain  correspondenoe  passed  in  April  1900 
between  the  district  council  and  the  defendant 
and  by  a  letter  of  24th  April  the  council  required 
the  duendant  to  place  the  road  in  a  proper  state 
of  repair.  The  defendant,  however,  repudiated 
any  liability  to  rn>air,  and  the  plaintaffa  thereupon 
placed  the  road  in  proper  repair,  incnmng 
expenees  in  so  doing  which  amounted  to 
1371. 10a.  5d.,  t^e  amount  claimed  in  this  action. 
It  was  contended  on  behalf  of  the  defendant  that 
a  liability  to  repair  a  highway  ratione  tenure  can 
eziat  by  preeoription  aaXy,  and  therefore  tiiat 
where  uie  road  in  qneation  can  be  shown  to  have 
beat  first  made  idt£in  the  period  of  l^al  memory 
there  can  be  no  snob  liabilivr;  andthat  asEmba^ 
lane  ^d  nob  e^st  as  a  road  befm  the  year  1778 
the  defendant  could  not  be  liable  to  repair  it 
ratioM  Unv/m.  It  is  true  that  in  oases  in  which 
tlie  claim  i^^ainst  an  occupier  of  lancU  that  he  ia 
bound  to  repair  rofiona  fomms,  is  founded  upon 
oaage  ot,  in  otlier  words,  on  evidenoe  (tf  acts  of 
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vepair,  raoh  usage  most  be  immemorial,  and  if  it 
oan  be  Bhowu  in  eaoh  a  oase  tl^t  the  usage  oom- 
menoed  at  some  time  sinoe  the  reiffn  of  King 
Uehardl.tiie  attempt  to  establish  aliabilityto 
vepur  rolioiis  tmmrm  fiifls.   In  other  words,  to 
prore  snob  an  obUgation  by  presoription  the 
■nsage  mnst  be  immemorial.  But,  as  waa  pointed 
.ont  in  the  oase  of  Mayor  of  Lyme  Segit  v. 
SeiUey  (vbi  mf-\t  presoripiion  necessaril  jr  implies 
•some  l^al  ongm,  and  the  legal  oiigm  (h  an 
obligation  to  rc^xur  raHone  tenurx  may  be  a  grant 
from  the  Crown.   If  it  can  be  proTed  that  the 
jBling  granted  a  lioenoe  to  the  owner  of  certain 
lands  to  stop  and  in(Jose  for  the  benefit  of  himself 
and  his  heirs  a  |tnblio  highway  passing  throojgh 
«noh  lands,  imposing  at  the  same  time  a  condition 
tiiat  the  owner  of  saoh  lands  shonld  make  a  new 
road  in  place  of  the  old  one,  and  that  be,  bis  heirs, 
and  assigns  shotdd  keep  snoh  new  road  in  repair, 
and  if  it  oaa  farther  be  proved  that  the  grantee 
.aooeuted  and  aoted  npm  each  grant  b^  stopping 
up  the  old  highway,  thia  woold,  in  my  judgment, 
be  BoSdent  to  eataUiah  an  obligation  raKoiM 
lenuriB  to  repair  the  new  road  made  in  plaoe  d 
the  old  road  so  stowed  op.  And  it  ^pean  to  me 
to  be  immaterial  whether  snoh  grant  was  made 
snd  accepted  before  or  after  the  reign  of  Kline 
Kohard  1.   For  these  propositions  the  case  whi<m 
I  haTO  cited  of  Mayor  of  Lymt  Beg%»  t.  Henley 
i(vJn  n^.}  appears  to  me  to  be  a  saffioient  aatboriy. 
The  Stratford  Bridge  oase  (2  H.  &  S.  520  n.) 
affords  sn  example  of  the  way  in  which  this 
kind  at  liability  might  arise  before  the  nign  of 
Biohard  I.  It  may,  Irawerer,  be  soggested  that 
the  defendant  was  not  an  assi^  of  Hr.  Onslow 
within  the  meaningof  theinqmsition,  Headmits 
tiiat  he  was  the  owner  snd  oooniner  of  Ember 
Comt  from  2dth  Sept.  1899  to  2ith  Oct.  1900, 
and  that  Ember  Goort  formed  part  of  the 
lands  iormerly  belonging  to  Qeorge  Onslow,  and 
that  tiie  npoisea  in  qnerakm  wen  Inonrred  about 
Aug.  1900.  But  it  is  tme  thai  some  part  of  the 
lands  of  George  Onslow  referred  to  inuie  inquin. 

never  belonged  to  the  defendant.  In  Bm. 
T.  Duekeet  of  Buedeugk  (vbi  eup.)  it  was  hela 
that-wherea  manor  was  hAi  subject  to  an  obUga. 
ti(m  ol  repairing  a  highway  and  the  manor  be- 
oame  afterwards  diridcwl  amongst  several  persons, 
«aob  alienee  was  liable  to  the  whole  charge,  his 
remedy  being  by  contribution  from  the  others. 
In  the  present  oase  there  was  a  lioenoe  to  the 
owner  of  lands  to  stop  and  inclose  a  highway 
passing  through  suoh  lands  and  "to  ht^d  it, 
when  stopped  up,  to  him  and  his  hdrs  for  ever," 
aubiect,  howevei^  to  the  ocm^tion  that  the  owner 
■at  the  lands  shonld  make  another  road  throngh 
his  hmds  in  plaos  ot  tiie  old  road,  and  that  he, 
his  heirs  and  aaugna,  shonld  f  w  ever  keep  the 
new  road  in  jrepair.  I  think  that  "bars  and 
asB^ns,"  within  the  meaning  of  the  inqaisitioD, 
are  the  heirs  and  assigns  the  lands  through 
which  the  old  road  passed  and  throngh  which 
Also  the-uew  road  was  to  pass — that  is  to  say,  the 
lands  oonstituting  the  Ember  Court  Estate  of 
Itr.  Onslow.  In  my  judgment,  therefore,  the 
liability  to  repair  was  charfied  upon  the  hmrs 
.and  assigns  of  that  estate.  Following  the  prin- 
.ciple  of  the  case  whi(di  I  have  cited,  when  the 
estate  became  di;rided  among  several  persons,  each 
^alienee  and  occupier  of  any  part  of  the  estate, 
.and,  therefore,  the  defenduit,  was  liable  to  the 
•whole  charge.  It  was  further  suggested  that, 
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even  if  there  was  an  obligation  npon  the  defen- 
dant to  repair,  it  was  not  an  obbg^tion  raiume 
tenwrsBf  becKHiae  snoh  an  obligatacm  u  enforoeaUe 
against  an  ooonpier  <nily,  and  not  s^ainat  an 
owner  who  ia  not  an  oocniaer,  and  thwefore  aa 
action  under  sect.  25,  sub-sect  2  ctf  the  Act  of 
1894  would  not  lie,  and  that  the  only  remedy  was 
under  seot  34  of  the  Highwav  Act  1862.  La  the 
first  place,  it  is  admitted  uat  at  all  material 
times  the  defendant  was  oooupier  as  well  aa 
owner.  In  my  judgmoit,  a  grant  of  a  lioence 
by  the  Orown  in  the  terms  of  the  inc^uisition  of 
1773  is  auffioient  to  create  an  obligation  rafton« 
tmurae.  The  oases  already  <uted  of  Mayor  of 
Lyme  Regie  v.  Henley  {vbi  sap.)  and  the  Btra^om 
Bridge  case  (ubi  awp.)  appear  to  me  to  establish 
tMs.  The  rule  that  was  acted  upon  when  high- 
ways were  stopped  and  sabstituted  roads  made 
under  a  lioenoe  granted  pnrsusjit  to  an  inquisition 
upon  a  writ  of  ad  quod  damnum  was  to  leave  the 
burden  of  repair  as  far  as  possible  whue  it  lay 
beftme:  (see  Ab  varia  Fsmisr,  ubi  sap.;  Bex  r. 
XkhabUemte  of  Jnsdknov,  1  Bnrr.  461;  and  see 
also  the  OMiemd&ig  words  of  sect.  19  of  the  ctm- 
temporaneons  statute  <^  13  Geo.  3,  c.  78).  There 
is  the  sbongest  ground  for  inferriiig  that  the 
reas(m  why  Mr.  Onslow  and  his  heirs  and  assigns 
were  required  to  repair  the  new  road  was  thatuie 
old  road  which  was  stopped  up  was  one  whioh  the 
owner  of  Ember  Oourt  was  bound  to  repair 
raHone  tenurm.  A  similar  liability  was  imposed 
in  respect  oi  tiio  new  road.  For  these  reasons  I 
think  that  the  plaintoffs  have  established  thmr 
oase,  and,  as  there  is  no  dispute  aa  to  the  amount, 
there  will  be  judgment  lor  the  plaintiffs  for 
137Z.  10s.  5d.  and  costo. 

Judgment  for  theplainHfe. 
Solicitor   for  the   plaintiffs,   Charlee  Mylne 
Barlter. 

Solicitors  for  the  defendant,  Mi^uiel  AbrahamM, 
Bone,  and  Co. 


Jan.  13  and  Feb.  1. 
(Before  Jblt,  J.) 

TA.TLOB  V.  HOLLABD.  (a) 

Limitatione,  Statute  of— Judgment — Part  pay- 
ment-'Judgment  obtained  in  England  and  eued 
mpon  in  foreign  eountry — Payment  made  under 
foreign  judgment — Bight  to  nte  for  balance  of 
Engliah  judgment — Meal  Property  Limitation 
Act  1874  (37  &  38  Vict.  e.  57),  e.  8—3  A  4  WOL  4. 
e.  42.  s.  3. 

A  part  paymMt  to  take  a  eeue  out  of  the  etatutea 
of  limiUition  muet  be  a  part  payment  made 
under  eircumstaneee  from  I  an  admieeuM 
of  liability  and  apromiee  to  pay  tK»  retidue  onis 

be  in/erred. 

The  piaintiff  in  the  year  1884  obtained  againet  the 
defeTtdant,  who  woe  domiciled  in  the  then  South 
African  Bepublie  {the  SVansvoal),  but  who  was 
temporarily  in  England,  a  judgment  in  the 
High  Court,inretpeet  of  money  lani,  and  tn  1886 
he  eued  the  defendant  in  the  2Van«vaaZ  eowrta 
on  <A«  Sngliah  judgment,  whvn  tht  T^raneoaal 
court  inquired  into  the  ordinal  caasa  oefum 
and  gave  judgm^t  fur  a  pari  only  of  the 
Englith  jwdgment.  The  plaintiff  took  etepe  to 
enforce  the  Transvaal  j ad giueut  by  eeqtteetrtuion, 

<•)  Boponml  by  V.  W.  Osa,  Saq.,  SMiiBUr  M-Law. 
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ami  M 1889  poyvMMiiMf  node  to  iJ^  j>2a«il^ 
^  ftt.wfcob  amowU  Am  on  <A«  aVonmiaiitKljir. 
VMirf,  oiui  iha  difmdamfft  Muolwiiey  wtu 
twetHclMi.  J»  OM  oeMtm  emnwiMMl  by  th* 
Miiiiffin  Ut»  year  1900  to  reeaver  ihe  bakmee 
4M$ontke  Engliah  judgment : 
EM  (o»  fKs  atUkorUy  of  Jay  v.  Johxutone,  68 
L.  T.  Bm.  129;  (1893)  1  Q.  £.  189),  that  the 
f«nod  i^limHation  applicable  toa$  the  twelve 
fMn  UmUaHon  in  sect  8  of  the  Beal  Property 
LimOation  Act  1874,  and  not  the  twenty  yeare 
given  in  eect.  Zof  Wi£L  4,  e.  42 ;  that  the 

payment  made  to  the  plaintiff  in  18^,  beina  a 
jMtvment  made,  not  on  account  of  the  Engitah 
judgment  obtained  in  1884,  but  %n  eatiefaetion 
of  the  Traneveud  judgment,  wot  not  eueh  a 
part  payment  om  tootud  take  the  case  out  of 
the  ttatlUe,  and  thai  the  came  of  oeHon  evsd 
upon  woe  therrfore  barred^  though,  if  it  hadnot 
been  barred  the  dufemdomi  vmua  not  fcoM  &Mn 
rvleoKd  by  the  MMolwney  proMwIin^c  tn  ^ 
IVtnwvaal. 

Action  tried  before  Jolf,  J.  without  a  jury. 

The  plaintiirs  claim  was  for  money  dae  from 
the  defendant  to  the  plaintiff  on  a  jndgment, 
dated  the  28th  June  1884,  i«ooTered  by  the 

C'  Ltift  against  the  defendant  in  an  action 
ght  by  the  plaintift  agiunat  the  defendfuit 
in  the  Qoeen's  Bench  Division  of  the  High  Court 
of  Jnsticet  on  aeoonnt  of  wbidh  a  paymemt  was 
alleged  to  have  been  made  by  the  defoidant 
in  tiie  month  of  Felmiaiy  1889,  and  for  intanat 
thereon. 

The  jadgment  was  for  15,0581.  10c.  9(2.,  and 
costs  to  be  taxed,  and  the  ooats  were  taxed  at 
81. 19*.  2d.,  making  a  total  of  15,0672.  9«.  lid. 

Yarions  payments  were  made  from  time  to 
time,  and  credit  was  given  for  a  payment  made 
on  tJae  let  Feb.  1889  bom  the  defendant  per  hia 
tmstee  in  Pretoria,  and  after  giving  OTrait  for 
such  payment  (which  amounted  to  96i35I.  4f.  6d.) 
there  remained,  as  the  plfuntifl  alleged,  a  Iwlanoe 
of  5832Z.  10s.  lid.,  due  on  the  IstTeb.  1889  to 
the  plaintiff  on  the  judgmrat.  The  plaintiff  also 
dumed  interest  at  4  per  oent  on  the  abore  sum 
of  58321. 10s.  lid.  from  the  Ist  Feb.  1889  to  the 
date  of  this  action,  which  made  up  the  total  <A 
85151.  5t.  4d.,  which  was  the  sum  now  sued  for. 

The  defendant  in  his  defence  (infer  oZta)  denied 
that  the  payment  of  the  1st  Feb.  1889  was  made 

him  or  on  his  behalf  or  on  aooount  of  the  alleged 
judgment,  and  he  all^^  that  the  cause  of  action 
od  not  arise  iritibin  twelve  yean  befwe  this  suit, 
sad  was  faaned  by  the  Beal  Prc^erty  limitatitm 
Afltl874;  and  in  the  altenuridva  that  the  plaintiff 
ta  Dec  1885  sued  the  defendant  in  ttie  ooarta  of 
Ihe  South  African  Republic  (the  Transvaal)  at 
Pretoria  npon  the  same  cause  of  action  upon 
iHutdi  the  judgment  sued  upon  in  this  action  was 
allflged  to  have  been  teoovered,  and  on  the  12th 
Kay  1886  the  pluntiff  in  the  courts  at  Pretoria 
ZMovered  open  tiie  same  cause  of  action  a  judg- 
Bient  against  the  defendant  for  7000£.  and  interest 
thereon  at  8  per  oent.  per  annum  and  costs ;  that 
the  plaintiff  thereupon  took  proceedings  against 
the  defendant  for  sequestration  in  the  courts  of  the 
Booth  African  Republic,  and  recovered  thereby 
96352. 4f.  6d.  from  tiie  defendant's  trustee  in  the 
inaolvencty  in  reapeot  of  the  above  judgment  of 
70001.  with  intereat  and  costs,  whereby  such 
jo^^^ment  was  duly  satisfied  and  the  cause  of 


action  both  in  the  Transvaal  and  in  this  court 
was  merged,  and  thereby  the  juc^ment  recovered 
in  this  oourt  cm  the  28tli  JmM  1884  was  aatiafied 
and  diaoharged;  and  farther,  tihat  tiie  defendant 
waa  disoha^ttd  from  the  judgmant  debt  and  waa 
released  from  the  oanae  of  action  now  sued  upon 
by  the  sequestration  and  insolvency  nrooeedmgs 
in  the  Sonth  African  Bepublio.  wlwreby  the 
defendant  waa  aocording  to  law  rehabilitated 
and  releaaed  from  all  debts  prorable  in  the 
insolvwu^. 

Seot  8  (rf  the  Beal  Froperty  lamitatimi  Aot 
1874  (37  &  38  Vict.  o.  57)  providEea : 

No  aottoa  or  soit  or  othw  ptopssdiag  shaU  bs  broogfat 
to  xeoovsr  any  nua  of  nun^j  ssonisd  Iv  aar  mortgac*, 
jodffiDMit,  or  lian  .  .  .  hot  witiiin  twalvs  jssn 
next  aftar  a  prasant  right  to  tsoefve  the  sam«  diall  hava 
aooroad  to  some  peraon  oapabia  of  giving  a  disolia^  for 
or  rela&M  of  ths  sama,  onleiB  in  the  mMuatim«  ■com  part 
of  tha  prinoipal  monejr,  or  soma  intarait  tharaon,  shall 
hav«  been  paid,  or  aooia  aoknowledgment  of  the  right 
thereto  ahall  hava  baan  given  fai  writing  signed  the 
parson  by  whom  tha  aama  aball  ba  p^i^a  or  his  agent 
to  the  peraon  antitied  theieto,  or  Us  agent  j  and  in  aooh 
oaae  no  raoh  action  or  niit  or  proceeding  shall  be 
broo^t  bnt  within  twdve  yean  after  sneh  payment  or 
aoknowladgment,  or  the  last  anob  paymenta  or' 
aoknowledgmanta,  if  more  than  one,  waa  glrm. 

By  aeot.  3  of  3  &  4  Will  4,  c  42  (the  Oivil  Pro> 
cedure  Aot  1838)  tiie  period  of  limitation  for 
acti<nu  o(Hning  within  that  aeotiaa  was  twenty 
years. 

The  facta  and  argninenta  are  foUy  stated  in  the 

jnd^^ent. 

Serbert  Bead,  E.O.  and  Compion-ffmiA  for  the 
plaintiff. 

Jtfixoaafeta,  E.O.  and  Zawis  Thomae  for  the 

CW,  ado.  vwtf. 

F«5. 1. — Jii-F,  J.  delivered  the  following  written 
judgment:  This  waa  an  action  tiwd  braore  me 
without  a  jury  on  the  13th  Jan.  last,  whereby  the 
plaintiff  soufuit  to  recover  from  the  defendant 
the  sum  of  85152.  5f .  4d.,  balance  alleged  to  be 
due  for  principal  and  interest  on  a  jadgment 
obtained  oy  the  plaintiff  a^^ainst  the  defendant 
in  the  Qneen'a  Bench  Division,  dated  the  28th 
June  1884.  for  15,0671.  9«.  lid.,  inoludinff  costs. 
Three  defences  were  relied  upon  by  the  dwendant 
— First,  that  the  Statute  of  Limitations  (the  Real 
Property  Limitation  Aot  1874,  37  &38  Yiot.  o.  57. 
s.  8)  was  a  bar  to  the  action,  as  more  than  twelve 
yeara  had  elimaed  between  the  date  of  tite  jady- 
mmt  (Jane  S8, 1884)  and  tiie  date  of  the  writ  m 
thia  action  (Ang.  7,  1900) ;  aeocmdly,  that  on  tiie 
12th  Hay  188f  the  plaintiff  obtained  judgment 
in  the  courts  cH  the  tlien  Sooth  Aibioan  BepubUc 
(the  Transvaal)  against  the  defendant  for  70002. 
and  interest  thereon  at  8  per  oent.  and  costs  for 
the  same  cause  of  acticm  as  that  now  sued  upon, 
and  took  proceedings  there  for  sequestration,  and 
reoeivedfromthedefendant'a  tnuteeeininscdvuiGy 
96352.  48.  6d.  in  respect  thereof,  and  thereby  the 
said  jadgment  now  sued  upon  waa  merged  or 
satisfied ;  thirdly,  that  the  d^endant  was  released 
from  the  cause  of  action  now  sued  upon  by  the 
sequestration  and  inaolTency  prooeedings  in  the 
TransraaL  As  to  the  plea  of  the  Statute  of 
Limitations,  the  pUuntifrs  counsel,  Mr.  Herbert 
Beed,  E.G.  and  Mr.  Gompton-Smith,  formally 
contended  that  the  oaae  was  governed  not  by 


Digitized  by 


Google 


rUK  LAW  riMEb. 


iAprU  12,  1902. 


Tatlob  «.  Holubd. 


[K.B.  DiT. 


230-Voi.  Lxxxvi.] 


K3.  DiT.] 


37  &  38  Yiot.  c.  57,  8.  8  (which  makes  the  period 
twelve  years)  but  by  3  &  4  Will.  4,  c.  42,  s.  3 
(which  makes  theperiod  twenty  years).  Bat  they 
admitted  that  since  the  case  oi  Jay  v.  Johnafone 
(68  L.  T.  Rep.  129;  (1893)  1  Q.  B.  25,  and  C.  A. 
189)  they  could  only  rely  on  this  point  in  the 
House  of  Lords.  It  was  further  argaed  on 
behalf  of  the  plaintiff  that  tiie  case  was  taken 
out  of  the  statute  by  a  part  payment  within 
twelve  J  ears  of  9635f.  4«.  6d,  on  accoant  of  the 
debt  nnder  the  circumstances  hereinafter  appear- 
ing. The  defendant  formerly  resided  in  the 
Transvaal,  the  tht-n  South  African  Republic, 
and  was  domiciled  there;  but  being  temporarily 
in  England  he  borrowed  money  from  the  plain- 
tiff, oontracting  to  repay  the  ioan  witib  a  veiy 
heavy  bonus,  recoverable  in  England,  where 
there  were  no  usury  lawe  in  force.  On  his 
failure  to  pay  he  was  sued  in  the  Qneen's  Bench 
Division  by  the  plaintiff,  who  recovered  against 
him  the  jadftment  sued  upon  in  this  action.  In 
S^t.  1886  tJie  plaintiff  sought  to  enforce  this 
.judgment  i^ainst  the  defendemt,  who  had  returned 
-to  the  Transvaal,  in  the  courts  of  the  then  South 
African  Republic.  The  action  was  brought  to 
recover  the  I5,067Z.  9a.  lid.,  and  interest  upon  the 
English  juc^^ent.  The  Transvaal  court,  pre- 
sided over  by  Koetze,  C.J.,  instead  of  either 
^ving  judgment  for  the  amount  of  the  English 
judement  or  refusing  to  enforce  it  at  all,  took  a 
middle  course.  They  inquired  into  tiie  merits  of 
the  original  cause  of  action  to  the  extent  of  find- 
ing th»t  only  70002.  had  been  actually  lent  by  the 
phuntiff  to  the  defendant,  and  that  the  rest  of 
the  15,0671.  9s.  lid.  had  subatantiaUy  consisted 
•of  a  bonne  by  way  of  interest  on  fhe  loan,  and 
ref  aaed,  whether  rightly  or  wrongly  it  is  not  for 
me  to  determine,  to  give  judgment  for  the  whole 
amount,  holding  such  bonus  to  be  usurious  and 
ancon8ci<mable  and  not  enforceable  by  the  law  of 
the  Sooth  African  Republic ;  but  gave  judgment 
for  7000L  and  interest  at  8  percent,  from  the  date 
of  the  English  judgment  (instead  of  4  per  cent., 
the  amount  of  interest  which  would  be  recoverable 
in  this  oountrv),  making  a  total  of  96351.  48.  6d. 
The  plaintiff  thereupon  took  proceedings  against 
the  defendant  in  the  courts  of  the  then  South 
African  Republic  for  se<ine8tration,  and  curators 
or  trustees  were  appointed  by  the  Transvaal 
courts.  The  estate  would  not  pay  all  the  claims 
of  creditors  against  the  defendant,  amoonting  to 
12,0001.  The  defendant  then  availed  himself  at  a 

gi.y  ment  made  on  his  behalf  hj  another  person  (Hr. 
ivewrwht)  to  the  cantors  of  12,350£  15«.  lid., 
and  undertook  to  be  reeptmdble  for  any  farther 
liabilities.  The  96351.  4«.  6<1.  was  then  pud 
in  fail  by  the  curators  to  tbe  plaintiff's  agents, 
and  ultimately  the  sequestration  and  msol- 
venoy  were  annulled  and  the  defendant  was 
rehabilitated  and  released  from  all  debts  olum- 
able  against  his  estate.  It  was  contended  for 
the  plaintiff  that  this  payment  of  96351.  48.  6d. 
took  the  case  out  of  the  statute.  The  defen- 
dant's counsel,  Mr.  Maoaakie,  K.C.  and  Mr. 
Lewis  Thomas,  on  the  contrary,  contended,  first, 
that  the  ^jmoit  was  not  made  on  account  of  the 
English  judgment  bat  on  account,  or  rather  in 
satisfaction,  of  the  South  African  judgment ; 
secondly,  that  it  was  not  made  by  the  defendant 
or  Ida  agent ;  and  thirdly,  that  it  was  not  such  a 
payment  as  is  contemplated  by  the  statute,  not 
•tmng  one  from  which  an  acknowledgment  of 


liability  and  a  promise  to  pay  the  reetdoeof  the 
English  judgment  could  be  inferred    I  ain<rf 
opinion  that  the  defendant's  contention  is  correct 
on  all  three  grounds.    The  payment  was  not 
made  on  account  of  the  English  judgment,  which 
in  my  opinion  was  necessary  in  order  to  take  the 
case  out  of  the  statute,  but  in  satisfacticm  of 
the  Transvaal  judgment;  and,  if  this  iea  question 
of  fact,  I  so  find.   Taking  the  other  two  gromids 
together,  as  they  are  very  closely  connected  with 
one  another,  I  find  that  the  payment,  though  the 
defendant  took  advantage  of  it  and  obtaiiwd  lua 
T^ease  by  means  of  it  and  spoke  of  it  as  mads  hj 
him,  was  not  in  fact  made     him  or  by  any  agent 
of  his,  but  by  the  curators  nnder  bis  set^ueatration 
out  of  mcneys  found  by  Ur.  Sivewnght ;  and 
that  it  was  not  in  faCt  made  volnntaiily,  bat  by 
way  oi  execution  of  a  hostile  judgment  obtuned 
against  the  d^endant  in  invUum.  Under  thess 
circumstances  I  think  it  is  impossible  to  infer 
from  the  payment  of  that  sum  of  96352.  4c  6d. 
an  acknowledgment  by  the  defendant  or  any 
a^^t  of  his  of  a  furthn*  liability  or  a  promise  cm 
hu  part  or  on  the  part  of  aay  agent  of  his  to 
pay  the  residue  of  the  English  judgment  This 
bemg  BO,  I  am  of  opinion  that  uiere  wae  no  part 
payment  of  such  a  kind  as  to  take  the  case  ont 
of  the  statute.   The  old  case  of  Jaekaon  v.  Fair- 
bark  (2  H.  Bl.  340)  (decided  in  1794)  was  relied  on 
by  the  plaintiff's  counsel  to  show  tixat  a  payment 
by  a  trustee  in  a  btmkroptcy  may  be  suffident. 
But  I  consider  that  that  case  has  beenpractacally 
overruled  hj  Daviea  v.  Sdwarda  (18  L.  T.  Bep. 
O.  S.  64 ;  7  Ex.  22)  and  Ex  parte  Topping  (34 
L.  J.  4^  Bank.),  and  is,  I  think,  inconatstent 
witti  othisr  modem  deddons.   An  attempt  was 
made  by  Mr.  Reed,  E.G.  to  establish  a  distino- 
tion  between  3  &  4  Will.  4,  c.  27,  ».  40.  and  37 
&  38  Vict,  c  57,  s.  8,  and  to  show  that  the  latter 
statute  made  the  fact  of  a  part  payment  ipto 
facto  sufficient  without  the  necessity  of  showmg 
that  it  was  mEtde  under   circnmstanoes  front 
which  an  admission  of  liability  and  a  promiseto 
pay  could  be  inferred.   The  only  difference,  how- 
ever, in  the  wording  of  the  two  statutes  is  in  the 
substitution  of  the  period  of  twelve  years  for 
twenty,  aud  Lord  Eaher,  then  Brett,  L.J.,  in 
Harlock  v.  Aahberry  (46  L.  T.  Rep.  356 ;  19 
Ch.  Div.  5.19,  at  p.  548),  says  :  "In  all  statutes 
of  limitations  the  prindples  on  which  t^ey  are 
founded  is  that  in  those  oases  in  which  a  pay- 
ment ia  allowed  to  take  the  oase  out  of  tbe 
operatitma  of  fhe  Statute  of  Limitations,  it  most 
be  such  a  payment  aa  amoonte  to  an  acknow- 
ledgment at  BaMlity";  and  Sir  G.  Jeseel.  ILB. 
emphasises   the  same  proposition.    For  these 
reasons  I  bold  that  the  Statute  of  Limitations  is 
a  complete  bar  to  this  action.    I  am  further  <rf 
opinion  that  the  second  defence  relied  upon  by 
the  defendant  is  established.    If  the  plaintiff 
had  merely  obtained  jndgment  in  the  Transvaal, 
and,  finding  it  was  for  96352.  4«.  6d.  instead  of 
15,0671.  98.  lid.,  had  not  taken  any  step  to  realiic 
that  judgment,  he  could,  I  think,  have  afterwards 
sued  in  tuis  country  for  the  ori^nal  debt.  But, 
in  my  opinion,  when  he  accepted  the  judgment 
with  its  distinct  incidents — is.,  the  bonus  struck 
off,  but  8  per  cent,  instead  of  4  per  cent,  put  cm — 
and  proceeded  to  sequestration  and  ultimately 
obtained  the  96352.  48.  6d.  in  full,  I  think  he  had 
elected  to  take  the  judgment  of  tbe  for^n 
connti7  to  which  he  had  appealed  in  discharge  <tf 
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the  whole  oaiue  of  acti<m  and  oonld  not  after< 
wards  sue  for  the  reeidae  of  the  debt  in  England. 
What  he  wants  to  do  is  to  take  from  the  foreign 
court  the  judgment  which  that  oonrt  gave  for  ue 
whole  caoee  of  action  and  treat  it  as  a  part  pay- 
ment and  sue  for  the  reeidae  here.  To  do  this 
would  be  to  approbate  and  reprobate,  or,  in  more 
homely  langoage,  to  blow  hot  and  cold,  which 
neither  law  nor  common  sense  will  allow : 
(see  Barber  t.  Lamb,  2  L.  T.  Rep.  238  ;  8  C.  B. 
N.  S.  dS;  29  L.  J.  234,  0.  P.,  wW  Erie,  C.J. 
says,  29  L.  J.  at  5.  236,  0.  P. :  "  It  would  be 
oontTarj  to  all  principle  for  the  party  who 
has  ohown  moh  tribunsU  and  got  what  was 
awarded,  to  seek  a  better  judgment  in  respeot 
of  the  saoie  matter  from  another  tribuial"). 
In  my  opinion  the  Hard  defence  fails,  as  tue 
release  in  the  foragn  oouncqr  could  not  jwr  h 
gift  rid  of  a  cause  of  action  ansing  ont  ot  a  con- 
tract to  be  performed  in  this  country  :  (see  Dicey's 
Confliut  of  Laws,  1896,  r.  113,  p.  451 ;  Oibb»  t. 
Boeiete  IndtutrielU  et  CommereUUe  det  Metauae, 
63  li.  X.  Rep.  503  ;  25  Q.  B.  Div.  399).  Bot,  for 
the  reasons  abore  set  forth,  I  think  the  oUier  two 
defences  are  sound,  and  I  g^ve  judgment  for  the 
defendant  with  oosts. 

Judgment  for  the  de/mdant. 

S<J»ntor8  for  the  plabitiff ,  Swford  and  Taglor. 
ScdkHton  for  the  defendant,  Lewi$  and  X«tnt. 


Jan,  13  and  Feb.  14. 
(Before  Lord  Altbbstoitb,  G.J.) 

BaUUB  «.  BICHABD8  AHD  OTBKBa.  (a) 

Contract — Setting  aside — Undue  preeeure — Deed 
executed  under  undue  preeeure — Bight  to  wet 
aaide — Wrongful  diemiesal. 

In  an  action  for  balance  of  ealtvry  and  for  vorong- 
ftd  diemiaeed  brought  by  the  plaintiff,  who  had 
been  engaged  by  the  defendants  aa  manager  of 
their  mueie-heUl,  the  defendants  set  up  tu  a  bar 
to  the  claim  an  arrangement  w&uA  was  come  to 
in  the  course  of  a  diseueeion  in  which  the  plain- 
tiff VMU  euleedto  esiplain  some  aUeged  trregu- 
loriMM  m  hit  aeeoHmit,  and  vhi^  arrangement 
waa  ombodied  in  a  deed  eaecuied  by  the  plaintiff 
wndgr  wkieh  he  was  to  tend  in  hie  retigna- 
Hon  and  viae  to  accept  m  aetilement  tff  eron 
eloHM  befuwea  Aim  cmd  &i»  de^endante  a 
certain  sum  for  salary,  and  was  to  eign  the  deed 
^releaee. 

The  plaintiff  rgaUed  that  he  was  induced  io 
eaeeeute  the  deed  bg  the  defendante'  H»-eat 
unlawfully  to  impriaon  him,  and  that  he 
executed  it  when  overwheAmeA  by  the  threat, 
and  that  he  gave  no  rent  or  free  eomeni  io  iU 
execution. 

The  jury  having  negaHved  the  threo^  by  the 
defendants  of  criminal  proceedings  or  imprison- 
ment, but  having  found  \thai  t)te  plaintiff  was 
induced  .to  make  the  agreement  by  undue 
preeeure  exereited  by  the  d^enianit  io  force  him 
to  make 

MM,  thai  the  wmEm  preawwre  so  found  was  not 
nMeiaU  in  law  to  enHUe  the  plaint^  to  set 
ande  the  arrtmgement  or  the  deed  which 
ewibodied  it,  and  to  faU  back  upon  hie  ordinal 
daime ;  and,  further,  that  as  the  plaintiff  had 

(«•  Bapwted  br  W.  W.  OsB,  Ecq..  BirriatM^Lftw. 
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UndBred  hie  rerignationt  wkieh  waa  oeeepfod^ 
there  waa  no  mrongfiU  diimusol. 

Fttbthbb  coirsiDKBATioif  br  Lord  Alrerstone, 
O.J.  in  an  action  tried  before  nim  with  a  joij. 

The  aeti(ni  waa  brought  againat  the  defendants,. 
who  were  pn^rietors  of  Oollins*  Huuo  Hall, 
in  Islington,  in  the  county  of  London,  to  recover 
a  sum  of  3601.  alleged  to  be  due  to  the  plaintiff  aa 
manager  of  the  oanBiC'hall,  in  respect  of  balance 
of  salatT  and  for  damages  for  wrongful  dismissal 
by  the  defendante  on  the  27th  O^t.  1900. 

The  defendants  in  their  defence  admitted  that 
the  plaintiff  acted  as  their  manager  of  the  music- 
hall,  but  they  denied  that  they  wrongfnlly  dis- 
missed the  plaintifF  from  their  service;  they 
alleged  that  on  the  date  in  question  the  plaintiff' 
tendered  his  resignatioa,  which  was  accepted  by 
the  defendants,  and  that  on  that  day  (the  27tn 
Sept.  1900)  there  were  cross-claims  bbtneen  the 
delendants  and  the  plaintiff,  and  that  it  was 
agreed  that  all  cross-claims  should  be  satisfied 
and  discharged  by  the  defendants  paying  the 
plaintiff  the  sum  of  3001.  in  satisfaction  oC  all 
olaima  existing  between  them,  and  that  in  pnr- 
snance  of  such  agieemoit  the  defendants  paid  to 
the  plaintiff  the  aum  of  8001.  which  tiie  plaintiff 
accepted  in  oom|dete  satisftuition  and  disobarn- 
ot  all  his  against  tiie  defendants,  and  the 

defendants  and  ue  plaintiff  then  (on  Uie  27th 
Beipt- 1900)  exeouted  a  deed  as  follows : 

Whereas  tiie  proprisfem— that  is,  the  dtfendaots — 
are  indebtsd  to  the  nuuiager — that  ia,  the  plaintiff — for 
certain  aneats  of  aelnty  and  for  salary  aowoinc  and  not 
forthar  or  otherwise,  and  ^«  manager  is  indebted  to 
the  propriettWB  for  oertain  moneys  and  eSacta  bad  and 
leoelTed  hj  him  for  tiw  nee  ot  the  proprietors  and 
otherwise,  and  it  has  been  screed  t^t  the  oross-olaiina 
shall  be  eatisfied  and  disobSEged  by  the  pioprieten 
payincths  nanager  the  sum  of  thres  hundred  poonds. 
And  whsrsss  tlis  manager  has  tsndsred  and  the  pre* 
prietors  bare  aeooepted  the  manager'e  resignation,  sad 
eaoh  has  agreed  to  release  the  other  in  respeot  of  the 
abore  olatnu,  and  also  all  other  oUime,  if  any,  now 
ariating  between  them.  Now  the  mADager  aeknow* 
ladgea  reoelpt  of  the  aaid  three  hundred  poonds,  and 
the  proprietors  and  the  manager  hereby  ooreoant  with 
eaoh  oUmt,  and  aoknowledge  that  the  resignatioa  has 
oeentmdetedandaoospted  as  from  this  date,  and  that 
eaoh  Tslsssss  the  othsr  as  aforesaid,  and  the  manager 
hereby  oorenants  that  he  will  not  from  the  ©xeootion 
hereof  aot  or  do  aoythiag  aa  manager.  In  witness 
whereof  the  parties  have  hereunto  aet  their  hands  and 
oaala. 

In  his  reply  the  plaintiff  replied  (inter  alia} 
that  if  he  did  exeoutci  the  deed  (which  he  denied), 
he  was  induced  to  execute  the  same  by  the  defen- 
dants threatening  unlawfully  to  imprison  the 
plaintiff  unless  he  would  execute  the  same,  and 
that  the  plaintiff  executed  the  deed  in  fear  that 
the  threat  would  be  immediately  carried  into 
execution  ;  and,  further,  that  he  executed  the 
same  when  he  was  so  taken  by  anrprise  and  over- 
whelmed by  the  threat*  that  ne  gave  no  real  cr 
free  consent  to  the  execation  oC  the  deed  which 
was  prodnoed  for  his  ngnatnre  hv  the  defendants 
immediately  after  the^r  had  made  the  threat  in 
order  that  the  plaintiff  nught  be  indnoed  to 
execute  the  same  when  surprised  and  deouved  as 
the  plaintiff  was  by  the  thraat 

The  busts  are  f  mly  stated  in  the  judgment. 

Brag,  K.O.  and  Arthur  Powell  (W.  Higgint 
with  him)  for  the  phuntlfl. — The  answer  ot  the 
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jury  to  the  second  qneation  ia  sufficient  to  set 
aside  the  deed  and  to  entitle  the  plaintiff  to  fall 
liaok  nwm  hie  olaime  prior  to  suoh  deed.  The 
iniT  find  that  the  deed  was  exaonted  by  the  plain- 
nff  in  oonaeqamoe  of  nndne  pressure  exercised 
Tiptm  lum  br  the  defradanta.  Snclh  nndne  pree- 
■nre  is  enffiment  to  aet  aside  the  deed.  To  stand 
in  equity  the  ocmtraot  most  be  free  and  Tolontair 
and  freuT  entered  into  hj  the  partjr  to  it.  A 
moat  not  oe  bconght  aboat  hy  any  nnaae  inflnenoe 
or  undue  pressure  of  the  other  party,  and  no 
adTantage  mnst  be  token  of  the  distress  or  neces. 
sity  of  the  other  party:  (see  the  several  cases 
collected  in  4  Brown's  Parliamentary  Gases,  titie 
"  Fraud,"  and  especially  Kewrick  v.  Hudson,  lb., 
p.  222;  White  t.  Lighfbwme,  lb.,  p.  181;  and 
Oould  T.  OJeeden,  lb.,  p.  198).  Though  there  was 
BO  aotoal  misr^resentation  or  fraud,  yet  the 
deed  ought  to  be  set  aside  in  oonsequence  ci  the 
undue  pressure,  bavii^;  regard  to  the  podtiim  of 
the  parties : 

Evan*  T.  Hewettin,  1  Cox,  S83,  at  p.  389. 

So  in  sales  of  property  a  oontraot  has  been  set 
aside  by  conrta  of  equity  on  the  ground  that  the 
vendor  was  at  the  time  in  digressed  ciroum- 
stances  and  advents^  taken  of  tha.t  distreu : 

Wood  T.  Abrev,  3  Madd.  417,  at  p.  423; 
LongmaU  t.  Lfidger,  2  L.  T.  Bap.  256,  at  p.  2B7 ; 
2  Giff.  157,  at  p.  163. 

And  an  agreement  may  be  set  aside  where  one 
party  is  imder  great  pressure  and  advantage  is 
taken  of  it . 

OmM  T.  B«ad«I,  2  L.  T.  Bep.  308  ;  2  Giff.  166,  at 
p.  178. 

Though  that  ease  was  reversed  on  appeal  (3  L.  T. 
Bep.  344 ;  6  Jur.  N.  S.  1103),  it  was  reversed  on  a 
different  ground — ^nameJy,  t^at  there  had  been  an 
aeting  on  the  ^preement,  and  an  aoquieeoenoe  in 
it,  and  that  therefore  it  was  impossible  to  aet  it 
aadde.  The  same  principle  was  laid  down  by  Lord 
Bomillr,  M.B.  in  dark  v.  Malmu  (6  L.  T.  Bep. 
596 ;  31  Beav.  80),  and  by  Stuart,  Y.G.  in  Barreit 
V.  HaHley  (14  L.  T.  Bep.  474;  L.  Bep.  2  Eq.  789, 
at  p.  797).  The  result  of  these  cases  is  that  the 
oontraotW  party  must  be  a  reasonably  free 
aaeat.  The  same  principle  appears  in  the  Indian 
Contract  Act  1872,  which  in  sect.  10  providea  tiiat 
"  all  agKeementa  are  oontraota  if  they  are  made  hj 
the  free  consent  of  parties  competent  to  oontraot 
fw  a  lawful  oonaidMAtion,''  Ao. ;  and  in  sect.  14, 
^Oonaentissaidtobefreewhenit  ianotoaueedby 
<1)  Coercion ;  (2)  undue  influence,  .  .  ."  and 
sect.  16  defines  undue  u^uenoe.  The  consent 
givm  to  the  making  of  the  contnwt  mnst  be  free 
and  voluntary ;  in  the  present  case  it  cannot  be 
80,  when  the  jury  have  found  that  the  agieement 
was  made  by  the  plaintiff  in  oonaequoioe  of  undue 
pressure  by  tiie  defendanta. 

Sir  Edward  Clark*,  E.O.  and  BoseaU  (GOl,  K.C. 
irith  them)  for  tiie  defendants.— The  answer  to 
the  seoond  question  is  immaterial,  having  r^ard 
to  the  case  put  forward  by  the  plaintiff  in  his 
atatem«itof  claim.  His  claim  was  that  he  was 
induced  to  execute  the  deed  by  tiie  threat  of  pro- 
secution and  arrest;  that  hu  been  expressly 
n^;atived  by  the  jury,  and  as  the  point  raised  by 
the  seoond  question  was  not  raised  by  the  plain- 
tiffs olaim^  the  answer  to  it  is  immaterial  in  this 
case.  The  defendanta  ought  to  auooeed  on  the 
answer  given  to  the  first  question.  Nothing 


could  be  more  distinct  than  the  statement  in  the 
olium  that  the  influence  exercised  ou  the  plaintiff 
which  induced  him  to  execute  the  deed  was  a 
threat  of  prosecution  and  arrest^  and  the  jury 
have  found  that  there  ires  no  sudi  threat^  attd,tbe 
jui^  having  found  that,  the  defndanta  are 
entitlfld  to  judgment.    The  oasea  rated  have 
referenoe  to  an  entirely  different  state  oi  thixwa. 
Duress  is  one  thing,  but  undue  influence  is  whoUy 
Afferent.    As  to  the  degree  of  pressure  recog- 
nised by  the  commmt  law  aa  sufficient  to  set 
aside  an  arrangement  sndi  as  this,  there  must  be 
helplessness  aridng  from  weakness  of  mind  or 
from  urgency  of  pecuniary  circumstances,  or  the 
like.        for  instance,  the  promisor's  condition  of 
mind  was  such,  either  from  weakness  of  mind  or 
some  Budden  shook,  that  he  was  really  helpless, 
then  probably  at  common  law  the  contract  would 
not  be  allowed  to  stand  as  in  the  case  of  money 
paid  under  duress ;  but  where  it  is  merely  a  matter 
of  ocmsideration  courts  of  comm<m  law  have 
never  interfered  to  set  aride  the  oontnuiti.  Here 
the  answer  of  the  jury  to  the  seoond  qnestioD  is 
not  wnWrfMifc  to  aet  the  agreement  aaioe,  and  the 
cases  rated  do  not  support  the  view  that  they  are 
Buffiraent.  Whatever  pressure  there  was,  it  waa 
not  pressure  in  tiie  sense  in  whieh  a  court  of 

anity  would  set  aside  the  transaction  on  account 
pressure ;  and  it  was  merely  a  reservatiim  by 
the  defendants  of  th^  rights :  (see  per 
Lord  Cranwortb,  L.G.  in  WtUiamt  v.  Bayley,  14 
L.  T.  Bep,  at  p.  804;  L.  Rep.  1  E.  L.  at  p.  209). 
The  finding  of  the  jury  n^^tives  the  only  ground 
on  which  the  claim  was  brought.  As  to  the 
wrongful  dismissal,  the  plaintnf  was  not  die- 
missed  at  all ;  he  merely  sent  in  his  resignation, 
which  was  accepted,  and  therefore  there  waa  no 
wrongful  dismissal.  Therefore,  as  to  the  claim 
for  wrongful  dismissal,  it  fails ;  as  to  the  claim  for 
salary,  it  is  met  hy  the  deed  and  the  agreement  to 
accept  a  sum  in  satis&ction  and  diawaise  of  all 
claims ;  and  as  to  the  undue  pressure  Ijbat  faila 
also. 

Bray,  E.G.  in  reply.— [Lcnrd  Alvbbstonk.  G.J. 
— What  eridenoe  ia  there  of  cUsmissal  P]  What 
took  place  amounted  to  a  termination  of  the  relA- 
tion  between  the  parties.  The  plaintiff  waa  hj 
undue  pressure  prevented  from  carrying  <hi  the 
bnnness,  and  the  defendanta  would  not  pay  him 
his  salanr.  That  is  anffloiettt  eridenoe  <n  dis- 
missal.  He  referred  to 

Moatyn  v.  Wttt  Uott^n  Coal  and  Inm  Company 
LimUai,  84  L.  T.  Bap.  at  pp.  827.6;  1  C.  P. 
IHv.Btp.lSO; 
Bugutnin  v.  BotOsy,  14  Tas.  27S ;  1  Wh.  A 
7th  sdit  p.  247. 

[There  ware  other  qnesticnu  argued,  that  tba 
wafers  of  the  seals  were  affixed  to  the  deed  after 
its  execution,  and  that  the  deed  was  tiiorsCon 
vmd  tm  that  ground,  as  also  cm  the  ground  of  a 
material  alteration.]  ^  ^  ^ 

Feb.  14. — Lord  Alvibstonb,  O.J.  read  the 
following  judgment: — This  was  an  action  for 
balance  d  aalaiy  due  and  danu^^  for  wrongful 
dismissal  brought  br  the  plaintiff  against  the 
defendants  and  tried  before  me  with  a  special  jury 
on  the  11th,  IStii,  and  13ih  Dec  last.  The 
defence  set  up,  on  which  the  question  arises,  was 
that  all  the  claims  made  ^the  plaintiff  were 
settled  f  (NT  the  payment  oi  3001.  pursuant  to  the 
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temu  of  an  amnKement  made  on  the  27th  Sept 
1900,  and  embodied  in  a  deed  of  the  ume  d^ 
made  betweoi  the  phontifl  and  the  defendant*. 
Hie  i^flintifC  rapBed  that  he  ma  indnoed  to 
execate  the  deed  by  the  defendants  threatening 
imlawfaUy  to  impriaiMt  him,  and  tiiat  he  was 
tabn  bj  awprite  and  overwhelmed  by  the  threat, 
and  in  oomeqamoe  of  the  threat  gave  no  real  or 
free  ccmaMit  to  the  exeoation  of  the  deed.   I  left 
the  following  qneetifms  to  the  jury:  (1)  Wai  the 
t^aindfl  izidnceid  to  make  the  ai^reement  of  the 
27th  Sent.  1900  by  threato  by  the  defendants  or 
iSx.  Bouand  of  oriminal  prooeedinga  or  imprison' 
ment  P   To  which  the  jary  returned  the  answer 
^  No."    (2)  Was  the  pluntiS  induced  to  make  the 
agreement  of  the  27ui  Sept.  1900  by  ondae  pree- 
Bure  exercised  by  the  def^dants  or  Mr.  BaUand 
to  f<woe  the  plaintiff  to  enter  into  the  agree- 
ment? To  which  the  ioty  answered  "  Yes,"  and 
thej  aooo— od  the  damagee  nrorisicmaUj  at  1001. 
I  reserved  for  further  oonai«rati(ni  ilie  qoeation 
Luther  the  answer  to  the  second  qoesoon  was 
niffident  to  entitle  the  plaintiff  to  get  rid  crif  the 
deed  and  to  fall  back  apon  his  original  claims. 
The  case  was  aigoed  before  me  on  Monday, 
the  13th  Jan.  last,  and  I  took  time  to  ocouider 
my  juAameat.    The  case  is  one  of  consider- 
AUe  difficulty,  and  in  the  view  I  take  there  is 
no  decision  exactly  upon  the  point  which  I  have 
to  consider.    A  brief  outline  ot  the  facts  will 
be  desirable  before  dealing  with  the  arguments 
which  ware  raised  before  me.    The  plaii^ifl 
had  been   engaged   by  the  defenduits  from 
the  year    1897   as  the   manager  of  Gollins' 
Music  Hall.    At  a  subsequent  ds.te  he  was  also 
^(pointed  the  mana^ng  director  of  the  London 
Utuic  Hall,  which  was  owned  by  a  limited  oom- 
psny  ot  widch  the  defendants  were  the  primnmU 
•hareholdeTS.    The  pluntiff  was  reraonaible  for 
the  wwkiiig  aoconnts  <rf  boUi  estabUshments,  and 
these  aooonnts  were  audited  weeUy  by  a  finn  of 
aooountante,  and,  np  till  the  27th  Sept  1900,  no 
^oesticm  had  been  raised  as  to  any  irregularities 
oj  the  plaintiff  in  his  acoonnts  or  in  the  discharge 
<n  his  duties.   On  that  day,  being  the  occasion  of 
the  usual  weekly  meeting  at  the  Collins'  Music 
Hall,  the  defendants  and  their  solicitor,  Mr. 
BuUand,  attended.   The  plaintiff  was  called  in 
and  asked  to  explain  a  number  of  items  relating 
to  the  aooonnts  of  both  music-halls  as  to  which 
it  was  suggested  that  irregnlaritiee  had  occurred. 
The  total  amount  in  manv  of  the  items  was  not 
lai^  and  as  to  many  of  them  he  was  able  to 
give  a  satie&ctory  explanation,  but  as  to  certain 
other*  he  was  unable,  at  the  time,  to  give  an 
■oiplanation  whudi  was  satiriaotcnry  to  the  d^en- 
duts.  The  diaonerion*  whidh  lasted  from  about 
^even  o'olook  m  the  morning  np  till  Ave  or  six  in 
the  afternoon,  was  intermpted  in  the  course  of 
the  day  by  Mr.  Rutland,  the  defendants'  solit^tor, 
being  obliged  to  go  away  on  some  other  bnunees. 
On  his  return  an  arraim|ement  was  come  to  which 
was  embodied  in  tiie  cued.  The  |daintiff  was  to 
seud  in  his  rBsiniation  and  to  acoei>t  the  sum  of 
70OI.,  being  3001.  in  respect  of  his  dum  for  salary 
from  the  Collins'  Music  Hall,  and  400Z.  in  respect 
-of  the  loan  which  he  had  made  to  the  London 
Husic  Hall,  and  to  sign  the  deed  of  release  set 
out  by  the  defendants  in  their  statement  of 
defence.   The  original  case  set  up  by  the  plaintiff 
m  the  pleadings  was  that  the  defendants  and  Mr. 
-BAtlsnd  had  threatened  him  with  prosecution 
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and  arrest,  and  that  he  had  exeouted  the  deed 
under  pressure  of  those  threats.  As  has  already 
been  pointed  out,  this  oase  was  negatived  hj  the 
finding  ci  the  joryt  but  it  was  contended  by  Hr. 
Bray  lor  the  plaintifC,  both  in  his  opening  and  in 
his  reply,  that  I  should  leave  to  the  jury  the 
question  of  whether  or  not  the  plaintiff  was  a 
free  agent  at  the  time  that  he  executed  tbe  deed 
in  questi<ni.  After  ooudderation  I  left  to  the 
jury  the  second  <|nestion  which  they  have  answered 
in  the  affirmative.     It  was  contended  by  Sir 
Edward  Clarke  and  Mr.  Oill  on  behalf  of  the 
defendants  that  1  ought  not  to  have  left  this 
question  to  the  jury,  because  the  4mly  sub- 
stantial defence  raiesd   by  tbe  statement  of 
defence  was  founded  upon  the  alleged  threat 
of  prosecution   or   imprisonment,  which  had 
been  negatived  by  the  jury.    If  the  finding  is 
BufiBcient  to  enable  the  plaintiff  to  get  rid  of  the 
deed,  I  think  that  I  oi^ht  not  to  give  effect  to 
this  contention.    The  point  was  raised  by  Hr. 
Bray  in  his  opoiing  statement,  and  nuuntained 
throughout  tra  triu.  No  objection  was  takm  in 
point  of  form,  and  I  should  have  allowed  an 
amendment  in  wder  to  raiee  the  question  had  it 
been  neoessai^.    I  have  therefore  to  oonsider 
upon  the  merits,  whether  such  a  finding  is  suffi- 
cient to  enable  the  plaintiff  to  set  aside  the 
arrangement  embodied  in  l^e  deed.   It  was  con- 
tended before  me  that  there  was  no  evidence  which 
I  could  properly  have  left  to  the  jury  in  support 
of  that  finding,  and  as  this  point  may  receive 
further  consideration,  and  bQso  because  it  is 
necessary  in  dealing  with  the  question  which  I 
have  to  decide,  I  think  1  ought  to  state  the 
evidence  which  gave  rise  to  the  question,  and  also 
what  I  understand  the  finding  at  tiie  jury  to 
mean.  Theevidraoe  which  fnveriaeto  theotm- 
tention,  assuming  that  the  ^aintiff  was  entitled 
to  raise  it,  was  tEat  the  driendants  admitted  that 
in  the  course  of  the  long  dlsonssion  tbe  defen* 
dante  had  held  that  the  phuntiffs  explanation 
was  unsatisfactory,  and  that  upon  the  advice  (A 
Mr,  Rutland,  the  solicitor,  they  had  determined 
to,  or  would,  suspend  him,  in  order  that  there 
m^ht  be  a  thorough  inquiry  into  his  aooounte. 
There  was  no  clause  in  the  a^«ement  enabling 
the  defendaate  to  suspend  the  plaintiff,  or  to  give 
them  any  special  right  in  that  respect,  but  it  was 
contended  m  the  course  of  the  argument  before 
me,  that  bhe  defendante  had,  as  employers,  the 
right  to  suspend  the  plaintiff  from  his  duties 
pending  investigation.    It  was  stated  by  the 
plaintiff  that  in  the  case  of  such  an  employment 
as  that  of  manager  of  a  music-hall,  suspension 
was  a  very  serious  stop,  and  would  be  regarded  as 
such  by  persons  aoquahited  with  mudo-hall  busi- 
ness ;  m  fact,  it  was  in  ocouec^nenoe  of  this  sug- 
gestion, or  expreraion  ctf  intention,  that  the  plain- 
tiff Sfud  he  asked  the  defendante  to  allow  him  to 
resign.   There  were  certain  other  minor  pieces 
evidence  which  it  is  not  necessary  for  me  to  refer 
to,  as,  for  instwace,  the  stetement  that  his 
explanatians  were  not  satisfactory,  but  what  I 
have  btated  was  the  main  ground  upon  which  the 
allegation  of  pressure  was  raised,  and  I  therefore 
held,  and  still  think,  t^t  it  was  imposnble  for 
me  to  say  that  there  was  no  evidence  to  support 
the  finding  of  the  jury  up(m  the  second  question. 
In  considering  t^e  question  of  law  it  is  necessary 
to  deal  separately  with  tbe  two  causes  of  action  on 
which  the  plaintiff  founds  his  claim:  (1)  wroim:fnl 
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diBmiBBal,  (2)  a  claim  to  salary  which  he  alleged 
was  due  to  him  np  to  the  date  of  ceasing  to  be 
manager.  As  regards  the  wrongful  dismissal, 
since  the  argument,  I  have  again  gone  carefully 
throngh  the  eridence,  and  I  can  see  no  evidence 
of  any  dismissal  at  all.  The  admitted  facts 
appear  to  be  these  :  Upon  the  defendants'  soggee- 
tion  that  they  propoMd  or  had  determinea  to 
suspend  the  phintilf  in  order  that  there  might  be 
a  fall  inveabgation  into  the  aoooonts,  he  oaked 
thoD  whether  they  would  accept  his  ratignation. 
This  they  consented  to  do,  and  he  thereupon 
resigned,  and  although  in  the  letter  of  the  4th 
Oct.  he  ukums  damages  for  wrongful  dismissal, 
he  nerer  attempted  to  resume  the  position  of 
manager  after  the  27th  Sept.  Under  these 
oironmstances  I  am  of  opinion  that  the  plaintiff 
resigned,  and  was  not  dismissed,  and  that  no 
damages  can  be  claimed  in  respect  of  any 
wrongiful  dismissal.  As  regards  the  amoont 
claimed  for  salary,  I  have  more  diffioalty.  That 
seems  to  me  to  depend  upon  whether  the  finding 
of  the  jnry  in  answer  to  the  second  question  is 
sufficient  to  set  aside  the  arrangement  made.  The 
strongest  cases  in  favour  oi  the  plaintifE  are 
among  those  cited  by  Hr.  Bray  and  Hr.  Powell 
in  the  course  of  the  argument :  Evans  v. 
XleweOm,  Cox's  Gases  in  Equity,  333;  Wood  v. 
Jbrw,  3  Madd.  417;  and  probably  Orates  v. 
Beadel,  2  L.  T.  Bep.  308 ;  2  Oifl.  166 ;  and  Bwrr^H 
V.  Hartley,  14  L.  T.  Bra.  474,  at  p.  476 ;  L.  Bap. 
2  Eq.  789,  at  p.  797).  But  I  think  that  the  find- 
ing of  the  jury,  understood  io  the  sense  which 
I  understand  it,  and  which  I  have  already 
indicated,  fails  to  bring  the  case  within  any  of 
the  decisions  in  which  oourts  of  equity  have -set 
aside  arrangementa  of  compromise,  l^epaasage 
in  the  judgment  of  Lord  Chelmsford  in  WiUiaTiu 
V.  BaylBy  (14  L.  T.  Bep.  802,  at  p.  806 ;  L.  Bep. 
1  H.  L.  200,  at  p.  216),  on  which  I  framed  the 
second  question,  must,  I  think,  be  taken  in 
conjunctiisn  with  the  preceding  sentence  and  the 
subject-matter  under  aiscoseion,  and  not  as  laying 
down  any  ^neral  proposition  or  rale  which  can 
be  applied  in  all  oases :  (see  also  the  observations 
on  this  oase  in  Flower  r.  Sadler,  10  Q.  B.  Div. 
572),  which  was  not  cited  in  the  argument  before 
me.  In  this  case  the  i^aintifC  undoubtedly  had  a 
clum  against  the  defendants  for  a  sum  consider, 
ably  in  excess  '  of  the  amoont  received — 3002.  On 
the  other  hand,  the  defendants  claimed  to  have 
an  investigation  ot  the  acoounts.  The  plaintiff 
was  the  person  who  had  tiie  best  means  of  know- 
ing what  the  result  of  such  investigation  would 
be.  As  I  have  already  said,  it  was  conceded  in 
the  argument  before  me  that  the  defendants  were 
entitled  to  suspend  the  plaintifE  and  have  an 
investigation.  Accepting,  as  I  am  bound  to 
do,  the  finding  of  the  jury,  that  the  plaintifE  was 
induced  to  make  the  agreement  of  the  27th  Sept. 
1900  by  uodue  pressare  exercised  by  the  defen- 
dants  or  Hr.  Butland  to  force  him  to  eoter  into 
the  agreepientt  I  sUlI  think  Uiat  each  pressure 
does  not  in  law  entitle  the  plaintiff  to  say  that 
he  is  not  bound  hj  the  arrangement  come 
t*  .  I  have  not  overlooked  Uie  point  laised 
by  Mr.  Brav  with  referenoe  to  the  fact  that  the 
mfers  whicn  appear  on  the  deed  when  produced 
were  not  upon  the  deed  when  it  was  executed, 
but  were  affixed  subsequently  by  some  clerk  of 
Ur.  Bntland.  Mr.  Bray  claimed  in  his  argument 
that  np<m  these  facts  the  case  of  Davideon  v. 


Cooper  <!!  M.  &  W.  778;  13  M.  SlW.  343)  wasa 
conolnsive  authority  in  his  favour.  The  ciroam- 
stances  of  that  oase  were  very  different,  and  no 
question  of  mutual  arran^ment  or  agreemeat 
outside  the  deed  arose,  as  in  this  case ;  but  even 
if  the  question  was  material  I  am  by  no  means 
sure  that  the  necessary  evidence  was  gone  into  at 
the  trial  to  enable  Mr.  Bray  to  raise  the  point 
I  am  not  satiafled  that  there  was  no  impressim 
upon  the  paper  or  want  cS  exeoatum  bnore  the 
wafers  were  affiud,  and  I  doubt  whethert  having 
regard  to  the  cases  which  will  be  found  oollec^w 
at  p.  138  of  the  17th  edition  of  Bosooe'a  Nisi 
Prius  Evidence,  the  objection  can  be  maintained. 
But  in  this  oase  the  matter  does  not  seem  to  me 
to  be  material,  inasmnoh  as  the  real  qoeetitm  ia 
whether  or  not  the  plaintiff  was  bound  by  the 
arrangement  which  he  entered  into  on  the  27tb 
Sept.  I  have  only  to  add  that  in  his  letter  of  ^e 
4th  Oct  the  plaintiff  alleges  that  the  only  groimd 
upon  which  he  claims  to  set  aside  the  arrange- 
ment, was  the  alleged  threat  of  probecution. 
With  regard  to  the  objections  taken  by  the  defen- 
dants, first,  that  the  plaintiff  ought  to  have  taken 
independent  proceedings ;  and,  secondly,  that  he 
had  acted  upon  the  arrangement  and  ratified  it  by 
retaittii^  t&e  two  anms  of  3001.  and  4002.  I 
think  tiuit  as  regards  the  first  it  is  now  olearly 
established  ttiat  if  tlie  pluntifl  could  in  equity 
have  set  adds  the  deed,  that  can  now  be  set  np  in 
other  proceedings  as  an  answer  to  any  claim  or 
defence  in  which  the  deed  is  relied  upon :  {Seear 
V.  Cohen,  45  L.  T.  Bep.  589),  and  as  retards  the 
second  point  inasmnoh  as  a  larger  8um  of  money 
was  admitted  to  be  due  to  ,the  plaintiff,  apart 
from  the  arrangement  of  the  27th  Sept.,  I  do  not 
think  that  his  retention  of  the  cheque  was  suffi- 
cient to  have  prevented  him  from  contending  that 
he  was  not  bound  by  the  arrangement  For  the 
reasons  which  I  have  already  given  I  think  t^t 
judgment  must  be  entered  for  t^e  defendanta 
with  ooats.  Judgment  M  **«  deJ^ndanU. 

SoUcitors  for  the  tdaintiff,  Leeaer  and  Danger. 
Solicitor  for  the  defendanto,  Philip  J.  Bimand. 


KING*S  BENOH  DI7ISI0K,  IN  BANE- 
RUPTCT. 
Tueeday,  Feb.  11. 
(Before  Wsioht,  J.) 
Be  Mandbb  ;  Ex  parte  Thb  Official 

BKCEITEB  v.  DA.TI8.  (a) 
Bankrvptcy — Property  of  the  barUavpl — Verbeil 
contract  toith  aolicitor  to  act  in  the  bankruptei/ 
— Payment  of  lump  rum — B^ayment. 

A  eolieitor  received  from  a  client  a  lump  sum 

under  a  verbal  contract  to  act  for  him  in  hie 

banhmptcy  proceedings. 
Held,  that  the  amount  $o  paid  mutt  be  repotd  to 

the  truetee,  Ute  eoaie  inenrred  to  the  date  of  the 

receiving  order. 

This  was  a  motion  by  the  official  receiver,  the 
trustee  in  the  bankruptcy,  for  a  declaration  that 
a  sum  of  40Z.  paid  to  the  respondent  under  the 
following  circumstances  vested  in  the  applicant. 

Prior  to  the  18th  July  1901  the  bankrupt  had 
carried  on  business  as  a  publican  at  the  Green 

<«}  BopoiM  b7  J.  &MWTL  Tbiobuo,  Ewi.,  BwiUur-«t-r*w. 

Digitized  by  Google 


Apiii  12,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXXXVI.— 235 


IhBahk.]      Be  Kkbh;  Sotparie  Bbistol  School  Boud  0.  Thi  Tbdbtbk.       [Ih  Bare. 


Dnu^B  in  Fleetstreet,  of  which  he  was  theowner 
eobjeot  to  mor^ages  for  a  hirge  amount. 

On  thai,  date,  heinfi  in  financial  diffioalties,  he 
made  an  arrangemBnt  with  his  mortgagees  hy 
which  he  traneferred  to  them  his  interest  in  the 
Itemises,  the  ooniideration  being  a  release  from 
all  further  liabilitry  under  the  mortgages. 

The  mortgagees  at  the  same  time  purohased  all 
his  effects  on  tbe  premises  for  163Z.  Ss.  2d.,  for 
which  he  reoeiTod  a  cheque. 

The  buikrupt  took  this  cheque,  which  prao- 
tieally  oompnaed  the  whole  of  his  estate,  to  the 
renxmdent,  who  was  his  soUoitor,  to  whom  be  was 
imbted  in  a  small  amonnt  for  ooats,  and  informed 
him  <^  his  flnwnoial  pontum. 

It  was  arruiged  that  the  banknipt  alumld  file 
his  petition,  and  a  verbal  aifreeraent  was  entered 
into  br  which  it  was  ^reed  that  the  respondent 
should  deduct  a  lump  sum  of  401.  from  the 
cheque  for  1631.  3*.  2d.,  in  payment  of  the  costs 
due  and  retain  tbe  balance  of  the  4/Oi.  as  his  agreed 
costs  for  acting  for  the  bankmpt  in  the  mnk- 
mptej. 

A  reoeiTing  order  was  made  on  the  26th  Joly 
on  the  banknipt'a  own  petition,  and  on  the  same 
dav  he  was  adjudicated  a  bankrupt. 

On  the  2nd  Aug.  an  order  for  the  summary 
adminiBtrati<m  of  the  estate  was  made,  and  the 
officiiJ  reoeiTer  became  trustee. 

Tbe  respondent  refneed  to  render  an  account  in 
lespect  of  this  sum  of  401. 

iftttr  Mtiekenzie  for  the  official  receirar.— This 
ease  is  governed  hj  authority.    He  referred  to 
Re  B»yt»  and  Craig ;  Mm  partt  Cooper  and  Irvint, 

70  L.  T.  B«p.  5dl; 
Re  PoUitt !  Ex  parte  Minor,  66  L.  T.  Sap.  866 ; 
(1893)  1  Q.  B.  i55. 

[He  was  stopped.] 

Tindal  Davxa  tot  the  respondent. — This  case  is 
noc  within  £e  BeyU  or  Re  PoUitt  {ubi  tup.),  but 
is  governed  by  Be  Charlwood ;  Ex  parte  Meutera 

20  h.  T.  B^.  385;  (1894)  1  Q.  B.  643),  and  the 
ct  that  the  agreement  in  this  caae  was  a  verbal 
coe  makes  no  ^fferenoe.  The  respondent  is  not 
liaUe  to  acoonnt*  for  the  money  was  notdepouted 
to  seoora  hia  costs,  bat  under  a  firm  contract, 
under  whidi  he  coold  not  be  entitled  to  more  than 
401.  or  be  aocoontable  fw  any  8Qr|ilns,  and  this 
ms  a  oontraot  which  the  trustee  in  bankruptcy 
ooold  not  pat  an  end  to  by  giring  notioe.  He 
lefened  to 

Xm  parte  Btider  1  BeLewit,49  L.T.  Bsp.  618;  M 

Ch.  DiT.  389 ; 
Re  :Hnelair ;  Ex  parte  Payns,  58  L.  T.  Bep.  767  ; 

15  Q.B.  Div.  616. 

A  bankrupt  ought  to  be  able  to  pay  a  solicitor  to 
protect  him  with  legal  advice  during  bsAkruptcy 
prooeedinga.   The  snm  pud  here  was  a  reasonable 

one. 

Wbioht,  J. — I  should  like  to  decide  in  favour 
of  the  respondent  to  this  motion,  but  the  law  is 
too  strong  for  me.  A  solicitor  acting  for  a  bank- 
rupt is  always  in  a  difficulty ;  if  hi«  costs  are  not 
provided  for  by  tbe  payment  of  a  lump  sum  his 
authority  is  determined  by  the  trustee,  and  if  the 
bankrupt  has  paid  him  a  Inmp  som,  in  a  legal 
sense  that  is  a  fraud  under  the  bankruptcy  law. 
The  necesBitr  of  legal  advice  for  the  bankrupt  in 
lelation  to  hie  bankruptcy  proceedings  is  not 
sufficient  spedal  justificatuni  for  such  a  payment. 
Such  an  arrangement  is  always  dangerous  for  a 


solicitor,  as  he  cannot  ret^n  oosta  inonrred  aftw 
the  receiving  order. 

Order  tor  repaymenit  Zsis  eoate  inewrreA  ie 
{he  tme  of  Ute  ree^ng  order. 
SoIioitfMra:  The  Bolieitor  to  the  Board qf  Trade; 
J.  Davie. 


Fa.  10  and  11. 
(Before  Wkxobt  and  Bxohah,  JJ.) 

Be  Ebbb  i  Ex  parte  Bristol  Schoox.  Boabd 
V.  Trz  Tbitbtkb.  (a) 

BaaJirupiey— Building  contract — Builder't  plaiii 
*'to  be  eoneidend  thepri^rty  "  of  the  hmiding 
ownei^Order  and  duponfum — Bankrvpteu  Am 
188S  {46  i  47  Viet.  e.  12), «.  44^  »vb-».  3. 

The  banhrMpte  were  buildere,  tmd  had  eoniraeied 
to  buHd  a  eehoolfor  the  B.  School  Board.  The 
eontraet  provided  that  the  plant  and  materiale 
brought  onto  the  ground  should  "  be  eoneidered 
to  be  the  property  of  the  board,"  and  ehould  noi 
be  removed  vritluiut  the  eerti^caie  of  the  board'e 
architect. 

A  Bubsequenl  elauw  provided  that  if  the  buildere 
thotUa  beeome  banierupt,  £c.,  or  eutpeTut  or  delay 
performance  of  the  eontraet  after  teven  dayt 
notice,  all  plant  and  materials  upon  the  pro- 
perty thoula  be  forfeited  to  the  board. 

A  receiving  order  woe  made  againet  the  eon. 
tractore. 

A  notice  requiring  the  work  to  be  proceeded  with 
given  to  the  triutee  wai  not  complied  with,  and 
the  board  took  poeteetion  of  the  plant. 

field,  that  at  the  date  of  <Ae  bankruptcy  the  plaiU 
and  matsriaZt  were  not  thcproperty  of  the  sdiooZ 
board,  bui  <if  the  bankrupt;  and  that  moC.  44, 
evb'Uet.  Z,  of  the  Bankraptey  Act  1883  did  noi 
apply. 

Qmere,  whether  the  bankruptcy  of  the  bwldera 
would  veet  the  property  in  the  buUding  owner. 

This  was  an  appeal  by  the  Bristol  School  Board 
from  a  jodgmentof  Hie  Hmionr  Judge  Beresford, 
the  judge  of  the  Oouncy  Oonrt  of  Somera^hiie 
holden  at  Bridgwater,  dated  the  ISth  Nov.  1901. 

The  bankm^  were  builders,  and  <m  the  4ifa 
Sept.  1899  they  entered  into  a  contract  with  the 
school  hCMxd  of  the  ci^  of  Bristol  to  erect  on  land 
bebnging  to  the  board  a  school  for  ll,437i. 

The  material  olaases  of  tbe  contract  were  as 
follows : 

CUuss  10.  All  plant,  wock,  and  matartaU  brooght  to 
and  left  opon  the  ^roaiid  by  the  oontrsotor  or  hy  his 
order  for  the  pazpoee  of  oarrjing  oat  tbe  oontraot  ot  of 
forminsT  part  of  tbe  worka  shall  be  ooasid«r«d  to  be  tbe 
property  of  the  bosrd,  and  the  esme  tball  not  on  say 
soooimc  whatever  ha  removed  or  taken  aw^y  by  the  oou- 
tractor  or  by  any  other  person  wltiboat  the  express 
Uoenoe  in  writing  of  the  arobiteot,  bat  the  board  shall 
not  be  in  any  way  aaewer^ls  f<»  sny  loss  or  damage 
which  shall  h^tpm  tow  bs  in  reipeot  of  any  snsh  plant 
or  materials  eitber  by  the  same  being  lost,  stolsa,  or 
injored  by  weather  or  otherwise. 

Clanae  20.  If  the  oontraetor  beoome  banknipt,  arrsnge 
wiUt  or  make  any  asaigament  for  tbe  benefit  of  hia 
oreditors,  or  ahall  siupand  or  delay  the  patformanoe  ot 
tbe  owtraot,  the  board  by  the  arobiteot  shall  be  at 
liberty  to  give  to  the  oontraotM,  bis  exeontors  or 
administratore  orhisasdgneeortnutas,  as  the  case  may 
be,  nolioe  in  writing  xeqnizing  Uw  wocks  to  bs  prooeaded 
with,  and  in  oase  the  oontnetor  or  hie  ezsontocs,  adminii- 

in)  Beponod  by  J.  AhwtlTsiobai.i>.  Esq..  Baniatar-at-Law.| 
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traton,  aam^ee,  or  trnatee  shall  not  within  mven  dtys 
prooeed  with  the  work  to  the  satiflfaotton  of  the  arobi- 
teot  no  forth er  ram  of  money  shall  be  paid  on  sooonnt 
of  the  oontraot  by  the  board,  and  all  pluit  and  materials 
npon  the  property  ihall  be  forfeited  to  the  board,  and  in 
•noh  event  it  ibiJl  he  lawful  for  the  board  the  arohi- 
taet  to  enter  npon  and  take  poaeoision  of  the  works  and 
to  employ  any  other  person  or  persons  to  oaxry  on  and 
complete  Uie  same,  and  the  oosts  and  obarges  in  any  way 
inonrred  hi  carrying:  on  and  completing  the  said  wcwks 
■haU  be  paid  to  tiie  board  by  the  oontraotot,  or  may  be 
set  off  by  the  board  i^rauist  any  moneys  whiob,  if  not 
for  this  daose,  wonld  tw  doe  to  ^e  oontraotor  xmder  tlua 
contract,  and  if  after  the  oompletioo  of  the  works  raoh 
last- mentioned  moneys  are  not  anffloieat  for  the  pnrpose, 
the  deftoienqy  ahalt  be  forthwitii  made  good  by  tiw  oon- 
traotor, Us  ezeoatoca  or  admhiisbaton  w  Ui  assignee 
ortaiatee. 

On  tiie  16th  Feb.  3900  a  reonnng  order  mw 
made  i«ainsb  the  contraotors,  foIlowM  on  the  Ist 
March  oy  an  order  of  adjndioaiitni. 

On  the  2lBt  or  22nd  Feb.  1900  the  school  board 
gave  notice  nnder  clause  20  of  the  contract  to  the 
baakmpts  and  to  the  oflBdal  reodver  to  prooeed 
with  the  worlEB.  This  notooe  was  not  oom[dted 
with. 

The  school  board  took  poaeeaaion  of  the  plant 
and  materials  on  the  ground,  and  completed  the 
buildings.  ' 

The  trustee  in  bankmptoj  claimed  the  plant 
and  materials  on  the  ground  at  the  date  of  the 
com  pienoement  of  the  bankruptcy,  and  on  a 
motion  by  him  the  County  Coart  judge  made  an 
order  deolaring  the  trustee  entiUed  to  the  return 
of  the  plut,  ac,  or  the  payment  of  2701.,  its 
value. 

The  Bankruptcy  Act  1883  (46  &  47  Yiot  c.  52), 
s.  44,  Bob-a.  (iii.),  provides  as  follows  : 

The  property  of  the  bankrupt  divisible  amongsb  bis 
oredtton,  and  in  this  Aot  referred  to  as  the  pnqwrty  of 
tiM  bankmpt,  shall  oomprisa  Uta  folknriiig  paHioalars : 
All  goods  being,  at  the  oommenoement  of  tiie  baak- 
nqitoy,  in  the  posseaaioD,  order,  or  dispodtion  of  the 
bankrupt,  in  bis  trade  or  bnsineas,  by  the  oonaent  and 
pennisaioa  of  tiie  troe  owner^  under  snoh  oiroumstaness 
that  he  is  the  tepnted  owner  tiwtaof. 

H.  Seed,  K.C.  and  F.  E.  Weatherly  in  support 
of  the  app«hL— These  goods  were  not  in  the  order 
and  cUapoution  of  the  bankrupts.  They  were 
not  on  thor  |woperty,  they  could  not  remove 
them,  and  they  could  only  deal  with  them  for 
the  purposes  of  the  contract.  [BiaaAic,  J. — Was 
there  any  provision  in  the  contract  for  the 
rerestinK  of  these  goods  in  the  builders  P]  No ; 
the  building  owners  had  no  property  in  them 
rendering  a  reconveyance  necessary — the  words 
in  the  contract  are  "  shall  be  considered  to  be  the 
property  of  the  board."  The  true  and  reputed 
owners  were  the  same — the  builders — and  it  was 
not  tiU  after  the  bankruptcy  that,  by  the  n^Iect 
of  the  trostee  to  proceed  with  the  works,  tiiese 
gnoda  ^MBd  to  Baa  board  nnder  the  iHTOviaions  of 
danse  20  of  the  ocmtract.  Olanaea  snch  aa  tiieae 
are  nsnal  m  everr  bnilding  contraot;  everyone 
dealing  with  builders  is  aware  them.  The 
trnatee  took  no  higher  title  than  tb»  bankmpts. 
They  referred  to 

Beetm  V.  Barltyu;  50  L.  T.  Sep.  782 ;  n  Q.  B.  Div. 
436; 

Em  parte  Hfewitt  t  TU  Qarrud,  44  L.  T.  Bep.  5 ;  16 

Ch.  Div.  522  J 
Sx  parte  Dichin ;  B«  Pol^vrd^  88  L.  T.  B<p.  860  ; 

S  Ch.  Div.  877. 


3f«tf-  Mackenzie  and  VaeheU  for  the  trustee  in 
bankruptcy. — Whether  these  goods  were  the  abeo- 
lute  or  only  the  qualified  property  of  the  school 
board,  th^  woe  at  the  date  d:  the  reoanng 
order  in  the  order  and  dispomlaon  tA  the  bank- 
rupts : 

Brown  v.  Batenwn^  15  L.  T.  Bep.  658 ;  L.  Bep- 

a  C.  P.  272. 

By  virtue  of  the  a^^ment  which  allowed  the 
bankmpts  to  use  these  goods  in  such  a  way  as  to 
obtain  credit  on  them,  the  reputation  of  owner- 
ship attached,  and  they  are  within  sect.  44,  sub* 
sect.  3,  of  the  Bankruptcy  Aot  1883.  It  is  not 
necessaiy  that  the  school  board  should  posseaa 
the  l^al  ownership;  an  equitable  ownetBhip  ia 
sufficient.  At  the  time  of  the  bankruptcy  the 
school  board  had  some  right  to  these  goods — 
an  equitable  interest — that  is,  an  interest  which 
required  something  to  be  done  to  perfect  it,  and 
tiiat  interest  was  something  more  than  a  mere 
right  to  prevmt  removal : 

Shuttlmeorfh.  v.  Hemaman,  1  De  O.  A  J.  322. 
The  fact  that  nnder  the  contract  the  school  board 
was  bound  to  leave  these  goods  in  the  possession 
of  the  builders  for  the  purposes  of  the  oontraot 
makes  no  difference,  if  uie  poasesaion  by  the 
bankmpt  i>  a  poaaeenon  by  uie  oonaent  <n  tiie 
true  owner  under  snoh  dronmataiuiea  as  to  r^se- 
in  liie  bankrupt  the  reptitaUtm  of  ownership : 

Se  Oinger;  Em  parte  Ths  London  ofui -DMMraot 
Bank,  76  L.  T.  Bep.  808 ;  (1897)  8  Q.  B.  461. 
Either  these  gooda  were  the  gooda  of  debtore 
and  paaa  to  nis  trnatee,  or  tbsy  were  in  their 
ponaosnion  under  dronnutanoes  which  raise  the- 
repntatitm  of  ownership. 
No  reply  was  called  for. 

WsiaHT,  J. — In  this  case  the  school  board  were- 
not^on  the  ^per  construction  of  this  agreement^ 
the  owners  of  the  plant  or  matoiala  at  the  date 
ot  the  banhrmitoy.  The  agreement  in  this  caae 
is  wholly  diflemnt  in  ita  Uuu;oage  tram  tiie 
agreement  in  Beeveo  v.  Barlow  (wi  tup.),  Whaib 
the  interest  of  the  school  board  was,  it  ia  not 
veiT  easy  to  iaj  or  to  put  into  language.  Th^y 
had  a  oontaraQtoal  right,  which,  as  far  as  I  can  see. 
was  legal  jnst  as  much  as  equitable,  to  have  theae 
things  remain  on  the  land,  for  use  by  the  buUd«r 
on  the  land,  for  the  b^efit  ot  the  school  board, 
for  or  in  the  construction  of  the  bnilding.  That 
right,  whether  properly  described  as  a  1^^  or  an 
equitable  right,  so  far  as  it  was  a  contractual  right 
vested  in  uie  bankrupts  before  the  bankruptcy, 
and  was  a  right  which  wonld  not  be  overridden 
by  the  bankruptcy  alone,  but  it  was  a  right 
which  mieht  be  overridden  under  the  proviaiona- 
of  sect.  44,  Bub-sect.  3,  of  the  Bankruptcy  Aot 
1883  it  the  tacts  established  a  case  of  xepoted 
ownerehip.  But  in  order  to  establiah  a  ease  <^ 
reputed  ownership  three  things  must  be  ahown- 
First,  that  the  goods  remained  in  the  poaaesaiCT* 
oft^wbaildtts.  Th^didrenudninflimr^aiea- 
sion  in  one  sense,  bnt  it  was  an  ambiffooOB 
possession  and  a  possession  which  they  cooU  not 
make  use  of  to  remove  the  goods  from  the  pre- 
mises. It  might  be  said,  I  tjiink,  in  some  noneo 
that  the  school  board  had  an  interest  in  tiie 
nature  of  an  interest  in  the  possession  ae  well  as 
the  builders,  because  without  the  consent  of  the 
school  board  the  builders  could  not  remove  the 
goods  or  use  them  in  any  way  ezo^t  for  i^M- 
purpose  oi  the  bnildinga.  Seomdly,  it  most  bo 
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shown  that  there  waa  a  consent  by  the  school 
board  to  the  buUdera  being  in  possession;  and 
thirdly,  I  think,  it  must  be  shown  that  in  some 
sense  there  waa  a  consent  by  the  school  board 
to '  the  reputation  of  ownership.  That  used 
to  be  the  law,  and,  so  far  as  I  know,  it  is  the 
law  atilL  Xow  it  seema  to  me  that  there  is  no 
room  for  Vhoao  inferences  of  consent  to  be  drawn, 
if,  from  the  very  nature  of  tiie  righ^  the  school 
board  bad  no  power  io  withdraw  the  goods  from 
the  possession  and  apparent  ownership  of  the 
builders.  That  would  be  so  if  these  materials 
were  placed  in  their  hands,  as  I  think  they  were, 
for  a  specific  purpose,  for  the  purpose  of  being 
placed  by  the  builders  in  the  Miilding  bo  as  to 
become  part  of  the  building.  Here  there  was  no 
consent  by  the  school  board  that  the  builders 
should  be  the  reputed  owner  of  that  which  they 
were  in  reality  not  the  owners.  They  were 
entitied  to  be  in  the  position  of  owners  of  these 
goods  BO  long  as  the  buildings  went  on  for  tbe 
purpose  of  using  them  in  the  building,  and 
beytmd  that  the  consent  of  the  school  board  did 
not  go  in  any  way.  They  merely  consented  that 
they  fahould  remain  on  the  land  for  tbe  very 
pnipose  tor  whioh  thej  were  placed  there.  It 
oaa  been  said  in  some  oases  that  the  true  owner 
is  not  to  suffer  under  tins  section  of  the  Bank* 
ruptcy  Act  anleaa  there  is  something  which  might 
be  described  as  unoonscientioos  in  the  way  the 
Koods  hare  been  left  in  the  debtor's  possession. 
Here  there  was  certainly  nothiug  unconscientious 
and  nothing  which  would  work  any  wrong  in  the 
event  of  bankruptcy.  I  do  not  know  what  else 
the  school  board  were  to  have  done,  and  I  do  not 
see  what  kind  of  notice  they  could  have  giren. 
The  builders  would  certainly  not  hare  allowed 
them  to  ttick  up  a  notice  to  the  effect  that  the 
goods  were  not  remorable  in  the  event  of  bank- 
ruptcy. Tbe  case  of  Skutlleworth  t.  Semaman 
(wi  Bup.)  seems  to  me  to  be  quite  a  different  one. 
There  tbe  landlord  had  no  need  to  leave  the 
maohinezy  <»i  the  premises  at  all.  The  tenant 
had  oovenanted  with  lul  landlord  to  keep  a  mill 
and  certain  machineiy  as  security  for  the  rent. 
Then  the  landlord  resisted  its  removal  by  the 
official  asngnee  on  the  ground  that  the  tenant 
had  giveitnim  a  lien  upon  it.  It  is  obvious, 
however,  that  supposing  tiie  landlord  had  aright 
to  the  machinery,  the  leaving  it  on  the  premises 
was  not  a  furtheranoe  of  the  object  for  whioh  it 
was  placed  there,  and  It  is  quite  a  different  case 
from  teaving  materials  on  the  gronnd  when  the 
whole  object  of  the  arrangenient  is  that  the 
materials  diall  he  used  in  the  buildiug.  I 
think  that  there  is  no  reputed  ownership  in  this 
case. 

BiGHAM.  J. — I  am  of  the  same  opinion.  At 
the  date  of  the  receiving  order  these  chattels 
were  the  property  of  the  umkmpts,  although  it  is 
tme  to  say  that  they  were  on  the  grounds,  opon 
the  terms,  as  between  the  bankrapts  and  the 
building  owners,  that  they  should  remain  there 
during  the  progress  of  the  works,  in  order  that 
ther  might  oe  nead  for  the  purpose  of  the  works. 
I  think  clause  10  of  the  contract  sufficiently 
shows  that.  The  ezprMaion  used  in  that  clause, 
ia  that  all  plant,  work,  and  materials  brought  to 
and  left  upon  the  ground  by  the  contractors  shall 
be  considered  to  be  the  property  of  the  board. 
That  is  an  ambiguous  expression,  but  when  it  is 
read  with  reference  to  the  other  part  of  the  daus?, 
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and  with  reference  to  the  whole  purpose  and 
scope  of  the  oontract-,  it  becomes  clear.  2f  one 
goes  on  with  tbe  clause,  "  and  the  same  shall  not 
on  any  account  whatever  be  removed  or  taken 
away  by  the  oonti-actor  or  by  any  other  person 
without  the  express  licence  in  writing  of  the 
architect,"  its  meaning  is  plain.  There  would 
be  no  occasion  whatever  for  those  wwds  if  the 
property  in  the  goods  had  vested  entirely,  as 
it  is  suggested  it  rad,  in  the  school  board.  And 
the  clause  then  goes  on  to  say  that  the  board  shall 
not  in  any  way  be  answerable  for  any  ksi  or 
damage  which  may  happen  to  the  goods  while 
they  are  upon  the  property.  If  the  goods  were 
already  the  goods  of  the  school  board  such  words 
would  be  unnecessary.  Not  only  do  the  words  of 
the  clause  ahov,  in  my  opinion,  that  the  pro- 
perty in  tbe  goods  was  not  in  tbe  school  board, 
but  the  fact  that  when  the  worlta  are  completed 
the  goods  (as  we  all  know)  can  te  taken  away  by 
the  builders  without  any  further  act  by  the 
building  owner  shows  uf  itself  that  the  pro- 

rsrty  in  the  goods  had  never  passed  out  of  the- 
jilders.  At  the  end  of  the  contract  they  ta^e 
away  the  plant  and  anrplns  materiaiB  as  a  matter- 
of  right,  withrat  any  further  act  being  necessary 
to  vest  or  revest  tb»  property  in  them.  Why 
do  they  take  it  away  P  Because  it  is  their  own. 
property.  But  though  the  goods  were  at  the  date- 
of  the  receiving  order  tbe  goods  of  the  builders^, 
there  was  by  the  contract  a  contingeacy  on  the- 
happening  of  which  the  property  might  pass  to- 
tbe  school  board.  That  contingency  is  to  be 
found  in  clause  20,  and  the  trustee,  when  his  title' 
supervened,  took  the  goods  which  were  the  goods 
of  the  bankrupts  subject  to  that  oontingency.  He> 
could  have  no  better  title  to  them  than  they  hod,, 
and  their  title  was  a  defeasible  title.  Then  that 
happened  afterwards  which  waa  contemplated  by 
clause  20 — viz.,  the  contingency  which  transferred 
the  property  in  the  goods  from  the  builders  into 
the  building  owners,  tbe  school  board.  In  my 
opinion,  reputed  ownership  has  nothing  at  all  io 
do  idth  this  case.  Perhaps  I  ought  to  add  that 
possibly  the  contingency  of  bankruptcy  happen- 
ing is  one  whic^  wonld  not  vest  the  property  in  the 
school  board,  but  the  oontingency  contemplated 
by  clanse  20  is  tiie  trustee  not  electing  to  go  on 
to  oomplete  the  wwlcs.  He  did  not  elect,  and  in 
my  opinion  the  property  thereupon  vested  in  the 
building  owners. 

Ajipeal  ciHowed.   Lsave  io  appeal  given. 

Solidtors :  Burdett  and  Gamlen,  for  Bn'Man, 
Jiivtttt  and  Miller,  Bristol ;  Wai^trough,  Diekinm 
aon,  Sobineon,  and  Taylw,  Bristol 


Monday,  March  10. 
(Before  Wbiort,  J.) 

Be  Wallis;  Ex  parte  The   Tbustbi  i*. 

Wallis.  (a) 

Bankruptcy— -Froperty  of  barikrvpi — Chose  in 
action — Aaiifnment'^Notice — Bankruptcy  Act 
1883  {46  &  47  Vict.  c.  52),  s.  44. 

The  bankrupi  prior  to  the  hankrupiey  had 
borrowed  money  from  hie  wife,  and  had  depo- 
eited  toith  her  a  life  policy  ae  eecurity  for  the 
loan.    The  truetee  in  the  bankruptcy  had  given 

(«>  Beporied  bj  J.  Aswtl  Tbiobald.  Etq.,  Bwiltur-ftt-Law. 
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noUee  of  the  bankruptcy  to  (he  insurance  com- 
pany hefore  the  voife  gave  noHee  <^  her  daim. 
Seld,  that  the  fact  of  tJu  truMtee  being  the  firat  to 
give  Tiotiee  to  the  inturajKe  company  did  not 
affect  the  title  of  the  bankrupt's  unfe  as  an 
incumbrancer  for  value  prior  to  the  bankruptcy. 

This  was  a  motion  by  the  trustee  in  thebimkruptcj 
of  A.  Wallis  for  a  declaration  that  he  was 
entitled  to  a  policy  of  inearanoe  for  5001.  on  the 
life  of  the  bankrapt. 

Prior  to  the  bankruptcy  the  bankrupt  had 
obtained  a  loan  from  his  wife  out  of  her  separate 
estate,  and  had  deposited  with  her  the  policy  in 
question  aa  security  for  the  loan.  She  Icept  the 
policy  at  her  bankers,  but  did  not  ^ve  the  insur- 
ance company  notice  of  her  charge  till  after  the 
bankruptcy, 

The  receiving  order  was  made  on  the  11th  Oct 
1901,  and  on  that  day  the  debtor  gave  informaticm 
to  official  recover  of  t4ie  ezistenoe  of  the  pcdicy, 
and  of  the  fact  that  it  had  been  deposited  witJb  hu 
wife  as  security  for  a  loan. 

On  the  16tn  Oct.  the  official  reoelver  gare 
noti(»  of  tiie  makiDg  of  the  reo^Ting  order  to  the 
insurance  company. 

On  the  3rd  Jan.  1902  Urs.  Wallis  gave  the 
company  noUoe  of  her  chaise. 

The  trustee  having  been  appointed  launched 
this  motion. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  o.  52). 
s.  44,  provides : 

The  prop€it7  of  the  bsakrcpt  diviuble  unongat  hiu 
orediton,  and  in  thii  Aot  referred  to  u  the  property  ot 
bknkmpt,  ihall  compriae  the  foUowiog  pKtioaUre : 
<i).  All  each  propertjM  may  belong  to  or  be  Tested  in  the 
bankrapt  at  the  coameDcemest  of  the  bankmptor,  or 
siaj  be  aoqaired  by  or  derolve  on  him  before  hi*  dis- 
ohttge ;  and  (U.)  tiw  cipaoity  to  cxeroiie  and  to  take 
ptooMdlnfB  for  exeroiiiDir  all  aneh  powen  in  or  over  or 
in  respect  of  property  as  might  have  been  exexeiied  lof 
the  bankrupt  for  hia  own  benefit  at  the  oomneneemeat 
of  hie  bankroptof  or  before  hit  discharge. 

Eve,  K.C.  and  B.  Neville  for  the  trustee.— No 
title  to  the  policy  was  given  to  lllrs.  Widlis  by 
delivery: 

Howet  T.  Prudential  Atiurance  Company,  49  L.  T. 
Kep.  133 ; 

United  Kingdom  Life  Insurance  Con^pany  v.  Dixon 
and  Hay,  16  Ct.  of  Sees.  Csm.  1277. 

The  trustee  was  the  first  to  give  notice  ot  the 
assignment,  and  lie  is  therefore  entitled  to  this 

policy. 

Seetl,  K.O.  and  Frant  JIfeUorfor Urs.  Wallis.— 
*A  ;>olicy  of  insurance  is  a  chose  in  aelion,  and  no 
notice  is  required  to  take  it  out  of  the  reputed 
ownership  of  the  bankrupt : 

Re  Moore ;  Ix  parte  Ibbetsont  39  L,  T.  Bap.  1 ; 

8  Ch.  DiT.  519. 

Mrs.  Wallis  is  an  incumbrancer  for  value  and  the 
trustee  ia  not;  she  has  tiierefore  a  better  equitable 
title.  When  the  official  receiver  gave  notice  of 
the  receiving  order  to  the  company  he  was  aware 
of  the  incumbrance,  and  therefore  his  notice  did 
not  give  him  any  priority  by  reason  of  its  being 
prior  to  the  notice  given  by  Mrs.  Wallis : 
Newman  v.  Newman,  28  Ch.  Div.  S74. 
JB»»,  K.C.  replied. 

Wbioht,  J. — It  is  singular  that  there  should 
be  no  express  authority  on  this  point,  but  it  seems 
plain  enough  to  me  that  at  the  date  of  tiie  bank- 


[Iv  Bank. 


ruptoy  Mrs.  Wallis  had  a  good  equitable  charge 
for  value  upon  the  policy  in  question.  Now,  the 
pro^rty  of^the  bankrupt  only  vests  in  the  trustee 
subject  to  such  incumbrances  for  value  as  may 
have  become  attached  to  it  prior  to  tlie  bank- 
ruptcy. The  rights  of  an  incumbrancer  for  value 
cannot  therefore  be  affected  b^  the  trustee  giving 
such  a  notice  as  he  has  given  m  this  case.  1  also 
agree  that  as  an  incumbrancer  for  value  Mrs. 
Wallia  has  a  better  title  in  equity  to  this  policy 
than  the  trustee,  and  I  am  of  the  opinion  that  she 
is  entitled  to  succeed  in  tbit  motion. 

Motion  dismissed. 
Solicitors :  Piesae  and  JSTon ;  Wood  and  Wotton. 


Monday,  Mareh  17. 
(Before  Whioht  and  Phillimore,  JJ.) 
Be  DAT ;  Ex  parte  Hahuond,  (a) 

Bankruptcy — Deed  ofasaignment  for  the  benefit  of 

creditors — Notice — Delay  in  presenting  petiHon, 
A  creditor,  by  his  agent,  attended  a  meeting 
areditors  held  on  the  ^th  Nov.  1901,  at  which  ar*»o- 
lution  was  carried  approving  a  deed  of  osff^n- 
m^nt  for  the  benefit  of  creditors.  The  <tgent 
neither  assenlednor  dissented,  but  stated  that  he 
must  consult  hisprineipal,  and  expressly  reserved 
his  right  to  take  barueruptey  proceedings.  On 
the  30th  Nov.  he  utrote  to  the  trustee  under  the 
deed  saying  he  was  not  satisfied  with  the  debtor^s 
affairs,  and  that  he  stUl  reserved  his  right  to  take 
steps  in  banki'uptcy.  The  trustee  in  reply  asked 
him  if  he  intended  to  proceed  in  banm-upicy  to 
do  so  at  once  in  order  to  save  trmtoU  and 
expense.  No  further  eommunieation  wot  made 
to  the  trustee  tUl  after  the  filing  of  (he  p^ttitm 
on  the  i7th  Jan.  1902.  The  petitum  was  die- 
muted  on  the  authority  of  Re  Garr ;  Ex  parte 
Jacobs  {SSL.  T.Bep.  552).  ' 
Seld  (allowing  the  oppsoZ),  that  there  had  been  no 
acquiescence  or  unexplained  delay.  The  case  of 
Re  Garr;  Ex  parte  Jacobs  (nbi  sup.)  only 
applies  to  the  case  of  a  petitioning  creaitor  wKo 
has  been  "  sitting  on  the  rati." 
He  Can- ;  Ex  parte  Jacobs  (85  L.  T.  B^.  552) 

distinguished. 
This  was  an  appeal  by  the  petitioning  creditor 
from  the  decision  of  the  registrar  of  the  Oounty 
Gourt  of  Norfolk,  holdenat  Great  Yarmoath,  who 
had  dismissed  the  petition. 

On  the  4th  Nov.  1901  a  meeting  of  the  debtor^s 
creditors  was  held,  and  a  resolution  was  carried 
approving  a  deed  of  assignment  for  the  benefit  sd 
creditors  executed  on  the  30th  Oct. 

The  petitioning  creditor  was  represented  at  that 
meeting  by  a  stwoitor,  who  neither  assented  nor 
dusented,  but  stated  that  he  must  oonsnlthis 
client,  and  that  he  reserved  the  right  to  take  pro- 
ceedings in  bankniptcy. 

On  the  30th  Nov.  the  solicitor  wrote  to  the 
trustee  under  the  deed,  informing  him  that  the 
petitioning  creditor  was  not  satisfied  with  the 
debtor's  position,  and  asking  for  a  report  of  the 
debtor's  affairs.  It  also  stated  that  the  right  to 
take  steps  in  bankruptcy  was  reserved.  The 
trustee's  letter  in  reply  concluded  as  follows : 

If,  however,  yoor  oUmt  has  a  desire  to  aiske  the  man 
a  bankrupt,  I  should  prefer  Ue  ddag  so  now,  and  so  sare 

(A)  Beporwd  bj  1,  AfeWTL  THKOBAUvJltq  ,  Benltfsr-«t-l«v 
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No  WM  written  to  that  letter,  and  the 
next  onnmnnioataon  reomred  by  the  trostee  ma 
a  notioe  that  a  bankraptcy  petition  waa  filed. 

The  patitioDin^  areditor  lived  at  a  great  die- 
bmoe  from  the  dutrict  of  the  conrt. 

The  petition  was  filed  on  the  27th  Jan.  1902, 
and  was  heard  on  the  14th  Feb.,  when  the  re^B- 
trar  held  tiiat  the  delaj  in  presenting  the  petition 
ma  not  eatisfectorilj  explainad,  and,  on  the 
anthori^  of  Be  Carr ;  Sx  parte  Jacoba  (86  L.  T. 
Bep.  552).  dismissed  the  petition. 

Jtfin'r  Maduntie,  in  sapport  of  tiie  a^eal, 
referred  to 

Be  Xartm ;  Wx  parte  Board  ef  Trait,  58  L.  T. 
Bep.  118 1  21  Q.  B.  Dtv.  35. 

F.  Low,  lor  the  debtor,  submitted  that  the 
(acta  were  the  same  aa  in  Carr;  Ek  parte 
Jaeobt  (85  L.  T.  Bep.  552),  and  that  tbe  petition 
was  rightly  dismissed. 

WnioHT,  J. — In  thia  case  the  re«atrar  dis- 
missed the  petititm  on  the  ground  tnat  he  was 
bonnd  by  the  case  of  Be  Carr ,-  Ex  parte  Jaeobe 
(ubi  tup.).  That  case,  however,  does  not  go  to  the 
length  snggested.  In  Can't  case  the  facta  were 
different,  and  the  delay  was  unexplained.  Here 
the  agent  expressly  stated  that  he  reserved  all 
his  rights,  indading  the  right  to  take  bankruptcy 
proceedings,  and  at  no  time  did  the  petitioning 
creditor  acqaieaoe  in  any  way  in  the  deed  for  the 
benefit  of  <neditora.  The  petitioning  creator  did 
not  do  in  this  case  what  we  thought  he  had  been 
dfflng  in  Carr'e  case — sit  on  the  nuL 

Philumobb.  J.— I  agree. 

Appeal  allowed.   Beceiving  order  made. 

Solicitors :  Gribble,  Oddie,  and  Co. ;  J.  W.  C. 
Dojrnat,  Korwicb. 


I^ouse  of  fjjxtssi* 

Feb.  4  and  6. 
fore   the   Lobd   Ckancxllob  (Halsbary), 
Lorda    Hacnaohtih,  Shabj),  Brampton, 
BOBSBTSOH.  and  Lihdlbt.) 

Lbioh  ahd  others  v.  Tatlob  and  othbrb.  (a) 

OH  APFXAI.  FBOH  THE  COURT  OW  APPEAL  IN 
ENaUNO. 

Tenant  for  life  and  remaindennar^Chattel*— 
'  Annemalion  to  freehold — Ornament— iismoral — 
Tapetiry. 

WhetKer  a  chotttd  it  to  annexed  to  the  freehold  at 
to  be  intended  at  an  improrsement  to  it,  and  to 
pott  vnih  it,  or  it  annexed  only  for  the  purpote 
<4  temporary  use  or  ornament,  to  at  to  be  remov- 
able, it  a  ^ussCion  to  he  decided  upon  ih9  facte 
of  the  Ciue. 

Taluable  t<^>ettriet  belonaing  to  a  tenant  for  life 
tcere  fattmed  to  the  wallt  of  the  dratoing-room  in 
a  maneion-houte  by  fixing  tmaU  itript  of  wood 
bif  meant  of  nailt  and  terewt  to  the  wood  uiith 
uMeh  the  teaUt  were  lined;  eanffof  was  then 
ttretched  over  the  etript  of  wood  and  naiUd  to 

.  Mem,  and  the  tapetMet  were  fattened  io  the 
eanvat  by  very  smoZI  foefcs.  Moiddvagt  were 
fixed  round  the  ttript  of  wood  by  thin  nailt  and 

m  BaptnUA  bjO.B.  Malskm,  Kaq.,  BuTlBMr-«wL»w. 


soreiM,  some  ofwhuA  penetrated  the  face  of  the 
waS.  The  tt^ttriti  were  an  ettential  feature 
of  the  general  teheme  of  decoration  of  Ute  room. 
Held  {ajfirming  the  judgment  tf  tiu  court  below), 
that  the  topesMes  were  fixed  for  pwposes  qf 
onumoni  tn  the  only  way  in  wnieh  it  wot 
pMtible  to  ute  and  enjoy  them,  and  did  not  pott 
to  the  remainderman  on  the  death  of  the  tenant 
for  {(/is,  but  were  remova&Ze  by  her  eaweufore. 

This  waa  an  appeal  from  a  judgment  of  the 
Conrt  of  Appeal  (Bigby,  Williams,  and  Stirling. 
L.JJ.),  reported  84  L.  T.  Bep.  273;  (1901)  1  Gh. 
523,  who  had  reversed  a  jadgmoit  cf  Byrne,  J. 

The  case  is  reported  under  tiie  name  of  Be 
Be  Falbe ;  TTard  t,  Taylor. 

Mme.  de  Falbe,  before  her  marriage  with 
his  Excellency  Christian  Frederik  de  Falbe,  the 
Danish  Minister,  in  Dec.  1883,  had  been  the  wife 
of  Mr.  John  Gerard  Leigh,  of  Luton  Hoo  Park, 
who  died  in  1875,  and  by  his  will,  dated  the 
15th  July  1872,  he  bequeathed  his  perscmal 
estate  to  his  wife,  and  gave  all  his  freehold,  copy- 
hold, and  leasehold  estates  and  hereditaments  to 
his  wife  for  life,  and  after  her  death  to  such 
person  nersons  as  should  at  her  decease  be 
lUB  heir-at-law.  Some  time  before  1886  Mme;. 
de  Falbe  redectnated  tiie  drawii^-room  at  Lntm 
Hoo,  and  aiBxed  seven  tapeatiies — s^d  to  be 
wortii  about  70001. — which  were  tiie  subject  of 
appeal  to  the  Goart  of  Appeal  and  to  the  Houae 
of  Lorda.  There  was  some  difference  in  the 
statements  of  the  parties  as  to  the  degree  of 
interference  with  the  structure  caused  by  the 
affixing  and  the  subsequent  removal  of  the  tapes* 
tries,  but  it  was  not  contended  that  any  senons 
damage  was  done  to  the  walls  of  the  drawing- 
room.  The  appellants  in  their  case  stated  that 
the  seven  tapestries  were  an  essential  part  and, 
in  fact,  the  most  characteristic  feature  in  the 
decoration  of  the  drawing-room  j  that  they  were 
stretched  in  frames  covered  with  canvas,  and 
such  frames  were  firmly  fixed  to  the  walls  by 
nuls  and  sorewa,  tiie  tapestries  bmng  indoaea 
and  fitted  into  reoeaaea  or  apaoea  formed  bj 
wooden  plaaten  and  monldinga  permanentiy  fixed 
to  the  walla  of  the  room  and  forming  tiie  main 
architectural  design  of  the  room.  Btraig^t  and 
scroll  mouldings  were  fixed  round  the  tapestries 
by  -  being  nailed  to  the  wooden  frames,  and  in 
some  oases  tiinragh  the  wooden  frames  into  the 
plaster  and  brickwork  of  the  walls.  M.  de 
Falbe  died  in  1896,  and  Mme.  de  Falbe  died  on 
the  16th  Dec.  1899,  and  the  tespondent,  Mr.  St. 
John  Stewardson  Taylor,  was  her  executor.  At 
her  death  Mr.  Henry  Gerard  Leigh,  who  died  on 
the  7th  Jan.  1900,  was  heir-at-law  to  Mr,  John 
Gerard  Leigh,  whose  estates  were  included  in  the 
former's  marriage  settlement,  dated  the  23rd  Oct. 
1886 ;  and  the  appellants  claimed  the  tapestries 
under  that  settiement. 

Byrne,  J.  decided  that  the  tapestries  were 
affixed  to  the  freehold,  and  passed  to  the  heir-at 
law,  but  his  judgment  was  reversed  aa  above  men- 
tioned. 

Atqwith,  K.G.,  Levett,  K.C.,  and  Methold 
appeared  for  the  appellants,  and  contended  that 
the  tapestries  passed  to  the  heir-at-law.  It  is  a 
question  of  the  degree .  and  intention  of  the 
annexation.  Here  the  whole  scheme  of  the  decora- 
tion of  the  room  was  altered  to  suit  the  tapestry, 
and  it  became  part  of  the  house  and  was  intended 
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as  an  improTemeDt  of  the  freehold.  Tapestries 
have  been  considered  in  D'Eyneottrt  v.  Gregory 
<L.  Bep.  3  Eq.  382)  and  Norton  t.  Dathwood  (75 
L.  T.  Bep.  205 ;  (1896)  2  Oh.  497),  where  they 
were  held  to  go  with  the  house.  See  also  the 
oaseof  fire-grates— Jftm^i  T.5am«f  (83  L.  T.  Bep. 
619 ;  (1901)  1  Q.  B.  205)  and  BoOand  t.  Sodgtm 
(26  Xi.  T.  Uep.  709 ;  L.  Bep.  7  0.  P.  328)  there 
referred  to.  The  older  cases  go  npon  the  idea  of 
enooaragiug  trade  by  allowing  the  remoral  of 
trade  fixtures.  See 

Oatrs  T.  Cow,  2  Vera.  508 ; 

H«rIat«n<Z«n'a  oase,  i  Bep.  62a ; 

Bquitr  t.  Jroysr.  PriASman'i  Ob.  C.  248 ; 

Btck  T.  Sthow,  1  P.  Wbs.  94  ; 

Barvey  ▼.  Barvey,  2  Str.  1141 ; 

Lawion  t.  Lawton,  3  Atk.  13  ; 

Dudley  v.  Warda.  Ambl.  112 ; 

Fisher  T.  DMony  12  CI.  A  F.  312. 

Things  fixed  are  part  of  the  freehold  unless  there 
is  a  presumption  of  law  that  they  are  not  in- 
tended to  go  with  the  freehold,  or  an  implied  con- 
tract that  they  may  be  removed  as  in  the  case  of 
trade  fixtures.  Bat  the  rale  as  to  trade  fiztares 
only  applies  as  between  landlord  and  tenant,  or 
tenant  for  life  and  remainderman,  not  as  between 
hur-at-Iaw  and  exeoator.  See  the  notes  to  Elicet 
Y.  Matce,  in  1  Smith's  L-C.  and  the  reoent  case 
of  Viscount  Bill  t.  BuUoek  (77  L.  T.  Bep.  240 ; 
(1897)  2  Oh.  782). 

Norton,  K.C.  and  T.  L.  WiXkinton,  who  appeared 
for  the  residnary  l^atees  under  Ume.  de 
Falbe's  wilU  and  B.  B.  Bovoard  for  the  ezecator, 
were  not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argament  for  the 
^^ellsnte  their  Lordships  gave  judgment  as 

The  Lord  Ohahcbllor  (Halsboiy).  —  My 
Lords :  In  this  case  we  have  had  a  long  and 
learned  argnmeDt  by  the  counsel  who  have 
appeared  for  the  sppellants.  I  am  not  certain 
that  I  quite  understand  the  conflict  between  the 
two  propositions,  or  that  I  qaite  understand  on 
what  principle  one  is  supposed  to  dfcide  these 
cases  apart  from  the  facts  of  each  particular  case. 
One  priociple,  I  think,  has  been  established  from 
the  earliest  period  of  the  law  down  to  the  present 
time— namely,  HbaX  if  something  has  been  made 
part  of  the  house  it  must  neocssarUy  go  to  the 
heir,  beoanse  the  house  goes  to  tlie  heir  and  it  is 
part  of  the  house.  That  seems  li^ical  enoagh. 
Another  principle  appears  to  be  equally  clear — 
namely,  that  where  it  is  something  which,  although 
it  may  le  attached  in  some  form  or  another  (I 
will  say  a  word  in  a  moment  about  the  degree  of 
attachment,  to  the  walls  i  f  the  house,  jet,  naving 
xegard  to  the  nature  of  the  thing  itself,  and  the 
purpose  of  its  beiog  placed  there,  is  not  intended 
to  form  part  of  the  realty,  but  is  only  a  mode  of 
enjoyment  of  the  thing  while  the  person  is  tempo- 
rarily there,  and  is  there  for  the  purpose  of  his  or 
her  enjoyment,  then  it  is  removable  and  goes  to 
the  executor.  We  have  heard  something  about  a 
suggested  alteration  of  the  law;  but  those  two 
principles  appear  to  have  been  established  from 
the  earliest  times,  and  they  are  principles  stall  in 
force.  But  the  moment  one  oomes  to  deal  with 
the  facts  of  each  particular  ease,  I  quite  agree 
that  sometiiing  haa  changed  very  much.  I  suspect 
that  it  is  not  the  law  or  vaj  prmdple  of  law,  mit 
it  is  a  change  in  the  mode  of  life,  the  degree  in 
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which  certain  tilings  have  seemed  susceptible  of 
being  put  up  as  mere  ornament,  whereas  at  an 
earlier  period  the  ruder  constructions  rendered  it 
impossu)le  sometimes  to  sever  the  thing  which  was 
put  up  from  tiierealty.  If  that  is  true,  it  is  manifest 
that  you  can  lay  down  no  rule  which  will  in  itself 
solve  the  question;  yon  must  apply  yourself  to 
the  facts  of  each  particular  oase;  and  I  am  con- 
tent here  to  apply  myself  to  the  fsjots  of  this  case. 
Here  are  tapestries  which,  it  is  admitted,  are 
worth  a  great  deal  of  money.  I  put  the  case: 
Suppose  this  had  been  a  tenant  from  year  to 
year,  and  she  put  up  these  things,  is  it  conomTable 
that  a  perstm  would  for  the  purpose  of  a  tenancy 
Iromyeartoyear  put  up  these  things  exactly  in  this 
way  if  thereby  they  made  a  present  of  70001.  to 
tbe  landlord  ?  OouDsel  for  the  appellants  would 
not  acquiesce  in  that ;  but  in  logic  I  am  unable 
to  sever  the  two  sets  of  facts  which  I  suggest. 
It  is  all  very  well  to  say  that  there  is  a  ^Eer* 
ence  between  the  cases  of  an  heir  and  an 
executor  on  the  one  hand,  and  a  landlord  and 
a  tenant  on  the  other;  but  if  yon  grant  the 
proposition  that  it  must  depend  upon  the 
purpose  of  the  annexation,  and  you  must 
attend  to  the  degree  of  the  annexation,  I 
am  wholly  unable  to  frame  a  hypothesis  of  a 
state  nf  things  in  which  these  two  principles 
will  not  decide  the  question,  whether  you  are 
dmling  with  a  landlord  and  tenant,  or  whether 
yon  are  dealing  with  a  tenant  hx  life  and  a 
remoindermaD,  or  with  petals  stan^g  in  anj 
other  relation  to  these  things  in  the  way  in 
which  Ume.  de  Falbe  did  as  tenant  for  life  to 
the  remainderman.  We  come  then,  in  my  view,  to 
the  determination  of  the  question  upon  the 
principles  which  I  have  pointed  out,  applying 
them  to  the  particular  facts  of  this  case.  What 
are  they  'i  Here  we  have  objects  of  ornamentation 
of  very  ^reat  value.  Undoubtedly  their  only 
function  in  life,  if  it  may  be  so  called,  is  the 
decoration  of  a  room.  Suppose  the  person  had 
intended  to  remove  them  the  next  month  or  the 
next  ^ear  or  what  not,  I  do  not  know,  notwith- 
standmg  the  ingenious  effort  that  has  been  made 
by  counsel  for  tbe  appellants,  in  what  other  waj 
they  could  have  been  fastened  than  that  In  which. 
thiTf  were.  We  liava  seen  tiie  hard  matchboard  to 
which  th^  were  fastened  in  tibe  first  instanoe ; 
then  canTas  was  stretched  on  it,  and  tlie  decoration 
of  the  wall  as  it  originally  stood  was  perfectly 
preserved  except  to  tbe  extent  to  which  the  nails 
were  driven  into  the  wall;  they  were  necessarily 
driven  into  the  wall,  haoauae  otherwise  the 
tapestry  could  not  bave  been  stretched  out  firm, 
as  it  was.  I  do  not  know  any  other  mode  by 
which  the  large  one,  for  ezample,  14ft  long*, 
could  have  been  placed  there  as  it  was.  One  has 
immediately  before  one'u  mind's  eyes  oates  of 
pictures  of  another  sort;  and  after  all,  although 
this  tapestry  is  very  valuable,  as  I  understand, 
and  very  beautiful,  it  id  only  a  picture  made  in  a 
particular  form— it  is  a  picture,  whether  woven  or 
worked  nr  what  not,  n'sde  for  the  purpoee  of 
omamentatioi].  When  one  looks  at  it  and  sees 
what  it  is,  I  should  have  thought,  if  ever  there 
was  an  extreme  case  in  which  it  would  have  bem 
impossible  to  suppose  that  the  pwson  intended  to 
dedicate  It  to  tlie  nonse,  it  was  the  case  ctf  these 
tapestries,  which  can  be^  and  in  fact  luve  been, 
removed  without  aiqrthinff  but  the  most  trifling 
disturbance  of  the  material  of  the  wall.  Under 

Digitized  by  Google 


LBIOH  AHO  0THBK8  V.  TaTLOB  AHD  OTBEBS. 


April  1WIS.J 


THE  LAW  TIMES. 


[Vol.  Lxnvi.— 241 


H.OVL0 


liBiaH  AHO  OTHBR8  V.  TaTLOR  AMD  OTHSR&. 


[H.OVL. 


fhoM  circamstanoM  I  oim  entertain  no  doubt, 
DOW  that  we  have  had  the  whole  case  before  at, 
thai  there  ia  nothing  wMoh  pointa  to  any  intention 
to  dedicate  then  t^ieatriea  to  the  bonae.  There 
u  nothing  in  the  natore  of  the  attachment  which 
w  neoeaaarilj  permanent.  A  number  of  worda 
4iaTe  been  naed,  aooh  aa  ''onlj  Tety  aliffhtlT 
•attached"  and  "not  permanently  attached. 
Tbxj  reaUj  often  aaanoie  the  rery  qoeition  in 
debate.  I  do  not  think  that  if  aajoody  looked  at 
the  piece  of  boarding  on  which  tb»  oanvaa  was 
efantehed  and  on  whic^  thia  tapestry  went— I  oan 
bardly  tmag^  any  thii^  more  alight  as  a  matter  of 
hot  in  tbiaparticmaroaae  than  that  attaohment— 
be eottld entertain  luiy  donbtonthemattw;  Ido 
not  know  how  a  piece  of  tapeatij  of  that  extent, 
I4ftk  long,  atrefohed  againat  a  wall,  oonid  be 
iBora  slightly  attached  than  this  was.  Under 
thoae  carcnmitanoes  it  appears  to  me  that 
flung  ia  so  easily  sosoeptible  of  bein^  remored 
{and  it  has  in  fact  been  removed,  withoat  any 
damageor  material  injary  to  the  straotore  of  the 
wall),  that  in  my  own  mind,  so  tar  as  it  is  depet.< 
dant  upon  a  question  of  fact  in  thia  case,  I  am  of 

r'  lion  ttiat  it  never  was  intended  to  form  part  of 
■tnictare<^  ttua  bouse  ;  and  that,  ^ter  all,  ia 
wbat  the  meaning  of  "  the  benefit  of  the  inherit- 
SDoe**  comes  to,  thoi^h  expressed  in  different 
words.  It  oeTw  was  intended  to  remain  a  parfcof 
^  bonwi  the  ocmtniy  is  endent  from  the  very 
nstore  of  the  attachment,  the  extent  and  degree 
4tf  which  waa  as  slight  aa  thenatnre  of  the  ^ng 
■ttaehed  would  admit  of.  Therefore,  I  oome  to 
the  oottoloaion  that  this  thing,  pat  up  for  orna- 
auntation  iind  for  the  enjoyment  of  the  person 
wldle  oooni^lngtbe  house,  is  not  under  such  cir- 
'Cunistanoea  aa  these  part  of  tbe  house.  That  is 
the  problem  one  has  to  aolve  in  each  of  these 
«Mea.  If  it  is  not  part  of  the  house,  it  falls  under 
ihe  role  now  laid  ^wn  for  some  oenturiea,  that  it 
u  a  sturt  of  ornamental  fixture,  and  can  be  remored 
by  whoerer  has  the  right  to  the  chattel — whose  it 
was  when  it  was  originally  put  up.  For  these 
nasons  I  am  of  opinion  that  this  appeal  must  be 
diamissed  with  costs.  I  only  wish  to  say  that  I 
do  not  want  to  add  to  the  confusion  which  it  is 
so^fgasted  has  been  caused  by  differencea  of 
•opiuon  among  the  learned  j  udges  below.  My  own 
WW  ia  that,  going  baok  for  some  centuries,  the 
TBsl  differences  of  opinion,  wUcb  apparent};  on  the 
nr&oe  hare  been  entertained  by  different  judges, 
bave  not  been  ut  bottom  differences  in  the  law  at 
sU,  but  the  facts  hare  bf  en  regarded  in  different 
atpeeta  according  to  the  fashion  of  the  timm,  the 
mode  of  ornamentation,  and  the  mode  in  which 
booaes  were  built,  and  the  degree  of  attachment 
which  from  time  to  time  became  necessary  or  not 
according  to  tbe  nature  of  the  structure  which 
was  being  dealt  with.  The  principle  appears  to 
«ne  to  be  the  same  to-da^  as  it  was  in  the  early 
tunes ;  and  the  broad  pnnciple  ia  that,  unless  it 
baa  become  part  of  tbe  house  in  any  intelliKible 
aenie,  it  is  not  a  thing  which  passes  to  the  heir. 
1  am  (rf  opinion  that  mis  tapes^  has  not  become 
part  ci  tm  bouse,  and  was  nerer  intended  in  any 
«ay  to  beoome  part  of  the  house ;  and  I  am 
tbenfwe  d  opinion  that  this  appeal  ought  to  be 
^missed  nitti  costs,  and  I  more  jour  Ijordshipa 

'^Ln^SACHAOHTiN. — My  Lords :  I  am  quito  of 
-the  same  opiiuon.  It  seems  to  me  that  the  only 
^vaslMm  ia,  Have  these  tapestries  become  part  <a 


tbe  freehold  P  I  think  that  these  tapesMes  w«re 
purely  matter  of  ornament,  and  not  part  of  the 
freehold  at  all.  Gonnael  for  the  appellants  has 
apoken  of  the  courts  ohangiog  the  law.  I  do  not 
utink  that  the  l«w  has  bMU  changed  in  the  very 
least.  It  is  SMd  that  in  some  cases  it  has  been 
relaxed.  I  do  not  think  that  it  has  been  altered. 
What  have  altered  are  the  habits  and  customs  of 
the  oommanitrT.  Tbe  increase  of  Inxnry  has 
made  many  things  matters  of  omammt  which 
which  were  not  so  naed  in  former  times.  I  think 
the  only  question  is.  Was  this  part  of  tbe  free- 
hold f  aitd  I  do  not  think  that  anybody  can 
nj  that  it  waa  so.  I  think  that  the  judgment  in 
the  Court  of  Appeal  covers  the  whole  ground. 

Lord  Shakd.— My  Lords :  I  em  also  of  opinion 
that  the  deoisli»  of  the  Court  of  Appeal  ought 
to  be  affirmed.  It  mvr  be  tnu^  aa  has  been 
obssnred  by  iha  Lord  Ohaacellor  and  by  Lord 
Macnaghten,  that  there  has  been  no  change  of 
the  law  i  but  I  rmthar  think  that  in  the  proKress 
of  time  the  law  has  been  devel(^>ed  in  the  mno- 
tion  of  holcUng  wbat  would  at  one  time  have  been 
held  to  be  parts  of  a  building  to  be  now  temporary 
fixtures  omy,  removable  by  the  pmon  wno  at- 
tached them  to  the  building  or  his  personal 
reprewntatire,  and  I  think  tmit  thia  later  view 
should  be  maintained.  It  appears  to  me  to  be  a 
sound  principle,  and  to  be  the  result  of  the  later 
cases  (whatever  may  have  been  the  older  law), 
that  where  a  tenant  for  a  term  or  a  tenant  for 
life  has  purchased  tapestries  or  pictures  and 
affixed  them  to  the  walls  for  the  purposes  of  cma- 
mentetion,  he  is  entitled  to  remove  them,  and  his 
executor  has  the  same  right.  That  primnple,  as 
it  seems  to  me.  is  decisive  in  this  oase.  There 
has  been  an  attempt  to  show  that  there  was  hare 
such  a  degree  or  oharaoter  of  annexation  as  to 
make  these  tapesb4ea  permanent  additions  to  the 
house.  I  doubt  whether  there  could  have  been 
such  annexation  hj  a  tenant  only  aa  could  have 
had  this  effect  where  tbe  purpose  of  the  annexa- 
tion is  ornamental.  However  firmly  a  tenant  may 
put  up  such  omamoits  as  pictures  or  tapestries 
upon  tlw  walls,  I  confess  that  I  think  him  en- 
titled to  remove  them,  if  during  his  tenancy  he 
desires  to  do  so,  in  order,  it  may  be,  to  substitato 
others  in  their  place,  or  to  take  them  away  alto- 
gether; and  the  same  would  be  true  at  the  end 
of  his  tenancy,  at  least  where  they  are  not  built 
in  8o  as  to  M  really  parts  of  the  permanent 
building.  His  position  is  that  of  a  temporary 
occupant,  having  put  np  things  for  temporary' 
purposes.  He  will  be  bound  to  teke  care  that  no 
damage  occurs  to  the  walls  which  he  doss  not  put 
right;  but  that  is  a  different  matter  from  an 
obligation  to  leave  chattels  which  have  not  been 
built  in  as  additions  to  tiie  house,  and  remain  so 
when  his  tenancy  «ida  Here,  in  tact,  I  think 
that  there  waa  no  permanent  attachment,  and  I 
need  not  repeat  what  has  been  said  by  the  Lord 
Ohancdlor  as  to  the  character  of  the  attachmente. 
I  entirely  a^ree  with  the  judgment  of  the  Court 
of  Appeal,  and  with  the  grounds  npcm  which  the 
learned  judges  unanimously  proceeded  in  ^nng 
their  judgment 

Lord  Bbakptoit. — My  Lords:  I  am  of  the 
same  opinion.  I  entirely  agree  witii  the  exhaus- 
tive juogmente  in  the  Court  of  Appeal,  and  I 
agree  also  with  all  the  obserratiims  which  the 
Lord  Chancellor  has  made  with  respect  to  this 
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case.  I  confess  that  I  see  no  difficolty  about  the 
case  myself,  and  I  cannot  see  in  the  least  how  it 
can  be  said  ^t  these  tapestries  could  arer  have 
iotmei  a  portion  of  the  hoose.  It  is  not  as  if 
lJuj  had  been  potons  painted  jmoa  the  walls  of 
the  boose  as  a  fresoo  uiat  could  not  hare  been 
zemored.  Them  I  oan  thoroughly  understand 
that  it  could  not  be  remored.  because  you  could 
not  remove  it  without  ranoTinz  part  of  t^e  wall 
itself — ^in  which  case  you  would  probably  destroy 
the  fresco  and  injure  the  house.  But  there  is  no 
sense  in  which  these  tapestries  can  be  said  to 
hare  been  part  of  the  house,  nor  do  I  see  how  any 
stmotoral  injury  to  the  house  oould  really  be 
caused  by  thdr  remoraL 

Lwd  BoBEBTSON.— Hy  liords :  I  also  oonour. 
Hy  view  is  completely  rqweseated  hy  the  judg- 
ment of  Stirling,  L.  J. 

Lord  LiNDLHT. — Mr  horda :  I  am  entirely  of 
the  same  opinion.  I  cannot  bring  myaelx  to 
beHere  that  Ume.  de  Falb^  when  she  put  up 
these  tamstries,  made  a  present  of  70002.  to  the 
remainderman.  The  tapestry  renuuned  a  c^ttel 
from  first  to  last. 

Judgment  appetdtdfrom  affirmed,  and  appeal 
memiueamth  coeit. 

SolioitorB  iar  the  appellants,  MowcUffeaf  Bawle, 
and  Co. 

SoSxAUm  for  the  raudnary  legatees.  Sadden- 
Woodieard  and  McLeod. 

Solicitors  for  the  ezeoirtor,  Payne,  Shaw- 
Mackenzie,  and  Lake. 


Dee.  17, 1901,  and  March  13, 1902. 

(Before  the  Lobd  Chancellor  (Halabury), 
Lords  Machaohten,  Datet,  Bbahptoit, 
BoBXBTsoN,  and  Lindlst.) 

Watnbt,  Combs,  Bbid,  and  Go.  v.  Ewabt  and 

OTHK&B.  (a) 

OM  APPXAL  FSOX  THB   COURT  OF  APPBAL  IN 
KBGLAND. 

Landlord  and  tenant  —  Leaae  —  Forfeiture  — 
Li^idaUon-^VoIuniary  vnndintf-up — Convey- 
aneing  and  Law  of  Property  Act  1^1  (44  £  45 
Viet,  e,  41),  «.  14. 
'  The  respon(2en<s  hg  leaae  deimieed  ap^lie-home  to 
C.  and  Co.  Limited,  a  firm  of  hrewere,  for  a 
form  of  Atrty  years.  The  Uaae  reeerved  a 
power  cf  re-entry  to  the  lessors  ^  the  leaaeee  or 
their  aaeigne,  being  a  company,  ehould  enter 
into  li^mdaHon,  whether  compulsory  or  voZun- 
iary. 

Jhtring  the  continuance  Oj^  the  term  C.  and  Co., 
being  then  solvent,  went  into  voluntary  liquida- 
tion  aolely  for  the  purpose  of  amalgamating  with 
ttpo  other  firms  of  brewers. 

Seld  {affirming  the  judgment  of  the  court  below), 
that  the  liquidation  operated  aa  a  forfeiture  of 
the  leaae,  and  was  within  sect.  14,  sub-sect.  6, 
of  the  Conveyancing  and  Law  of  Property  Act 
1881. 

Horsey  Estate  v.  Bteiger  (80  L.  T.  Rep.  857;  (1899) 
2  Q.  B.  79)  approvM  and  followed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Bigby,  Williams,  and  Bomer, 
L.JJ.),  reported  under  mo  name  of  Ewari  v.  fVyer 

(•}  Bvported  hjC.E.  UxatMK,  tan.,  BanlsUHt-Lav. 
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in  83  L.  T.  Bep.  501 ;  (1901)  1  Ch.  499,  who  had 
affirmed  a  judgment  of  Kekewi«di,  J.*  reptnted 
82  L.  T.  Bep.  415. 

The  action  was  brought  by  the  respondent* 
against  Frederiek  James  Fryer  (who  was  snbse- 
quflotly  dismissed  from  the  appeal  to  tiie  House) 
and  the  appellants,  and  the  question  was  whetiier 
the  respondente  were  entitled  to  recover  posses- 
sion at  a  public-house  at  the  fxnner  ox  Com- 
mercial-road, in  the  pariah  dt  8t.  George*s«in- 
tbe-East,  and  known  aa  the  BoundaTT  Tavern^ 
on  tlie  ground  that  the  lessees  thereof— namely. 
Combe  and  C!o.  Limited — incurred  a  forfeiture  of 
the  lease  (in  pursuance  of  a  provision  in  the 
lease)  upon  gmng  into  voluntary  liquidation^ 
being  perfectly  solvent  at  the  time,  for  the  pur- 
pose of  amalgamation  witii  two  other  oompaniea 
m  order  to  form  the  company  now  known  as 
Watney,  Combe,  Beid,  and  Co.  Limited.  Thfr 
lease  was  dated  the  26th  Oct.  1896.  and  was  for 
thirty  years  from  the  25th  Deo.  1895.  The  rent 
was  3002.  a  year,  and  the  lessees  were  to  spend 
6002.  in  repair,  decoration,  and  improveraent. 
The  lessees  were  not  to  asmgn  without  the 
lessor's  consent,  but  such  aoaamk  was  ,not  to  be 
arbitrarily  withheld.  The  600L  was  expended, 
and  a  premium  of  85002.  ^d  for  tiie  lease.  Thfr 
proriao  was  in  tiie  following  tmrmn  t 

Proridsd  that  if  and  wheaever  ths  lesssas  or  thsir 
■ssigns.  beliiff  a  eompsay,  shsll  enter  iato  liqutdatioa, 
iriMther  waipal»aty  or  Tolnntsry,  th«i  and  in  aay  snob 
OBSS  it  shall  hs  lairfal  for,  bat  not  obUgmtory  upon,  the 
lessor,  or  any  pemm  or  psnotu  duly  anthoiissd  him  in 
that  behalf,  into  or  upon  the  said  demised  premisoe,  tv 
any  part  thereof  in  the  name  of  the  whole,  to  re-enter, 
and  the  said  premisee  peaceably  to  hold  and  eajt^  theooe- 
forth  ae  if  Uieie  preeente  had  not  been  made,  without, 
l^ndioe  to  any  right  of  action  or  remedy  of  the  Icaaor 
in  respeot  of  any  anteoedent  breaoh  of  any  of  the  eove- 
nsnta  by  the  leesees  herelnbefors  emtslned. 

Fryer  was  the  under-lessee  for  twenty<nme  and 
a  quarter  years,  from  the  24th  June  1896;  li& 
paid  a  premium  of  80002.  and  was  to  pay  a  rent 
of  8002.  reducible  to  3002.  so  long  aa  he  procured 
his  beer  and  other  malt  liquor  from  the  appel- 
lants. The  resolutions  for  the  amidgaoiation  of 
the  appellants  with  the  other  companiea  were 
passed  in  Dec.  1898,  and  confirmed  and  r^stered 
in  the  following  January.  It  was  contended 
that  there  had  been  a  waiver  of  the  forfeiture 
by  the  acceptance  of  rent  after  the  date  of  the' 
resolutions  and  their  publication  in  the  London- 
Gazette. 

The  courts  below  held  that  the  question  or 
whether  there  was  a  forfeitore  under  the  cir- 
cumstances was  governed  by  the  decision  of  the- 
Court  of  Appeal  in  Horsey  Estate  v.  Steiger  (SO 
L.  T.  Bep.  857;  (1899)  2  Q.  B.  79},  and  the  argu- 
ments in  the  courts  below  were  chiefly  ou  the 
point  aa  to  whether  there  had  been  a  waiver  oS 
the  forfeiture,  and  the  relief  to  which  Fryer,  the 
sub-leB8ee>  was  entitled.  He  was  a  party  to  the- 
appeal  in  the  first  instance,  but  afterwards  with- 
drew, and  the  appeal  was  argued  as  between  the- 
lessees  and  tiie  lessors  only. 

Warmingion,  K.O.  and  /.  D.  Davenport,  for  the- 
appellants,  ai^ed  that,  though  the  courts  below 
were  bound  by  the  decision  in  Horaey  Eatate  v,. 
Steiger  {ubi  mp.),  it  was  not  binding  <hi  tfaia 
House.  A  voluntary  liquidation  of  a  solvent 
oompany  for  the  purpose  of  reoonstmetion  is 
not  within  the  proviso ;  or,  if  there  waa  a  for* 
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fettox^  ife  was  waived  the  reo«pt  of  rent  after 
notice.  If  there  was  a  forfaitnre,  and  no  waiver, 
sect  14,  snb-seot.  1  of  the  Conveyanoing  and  Law 
of  Proper^  Aob  1881  applies,  and  sect.  14,  snb- 
eeet  6,  does  not  apply.   They  cited 

Lock  r.  Paarce,  68  L.  T.  B«p.  569 ;   (1893)  8 
Ch.  271  ; 

SUnn«r»*  Company  t.  Knight,  65  L.  T.  Rep.  240  ; 
(1891)  8  Q.  B.  542. 

NeviUa,  K.G.,  T.  B.  Warrington,  K.C.,  and 
Methold,  who  appeared  for  the  respondente,  were 
not  called  upon  to  address  their  Lordships. 

At  the  oonolnsion  of  the  argument  for  the 
appeUaats  thor  Lordahips  took  time  to  oonsider 
their  judgment. 

Jfordk  13.*— Th^  Lorddbipe  gave  judgment  as 
loUowa^' 

The  IjOrd  Chahcbllos  (Halsborj).  —  Uj 
Lnds :  It  is  not  denied  that  tha^  leeeees,  b^g 
a  company,  went  into  Tolontair  liquidaUon,  and 
the  first  point  raised  is  that  if  uie  liquidation  was 
for  the  purpose  of  reconstracfion,  and  not  by 
reason  of  inKJrency,  the  words  above  quoted  aa 
not  apply.  It  is  asserted,  and  admitted  hj  the 
nspondraits,  that  here  the  Uojuidaiion  was  simply 
to  reconstruct,  and  was  not  m  any  degree  due  to 
insolvency,  I  am,  however,  nnable  to  see  that 
this  makes  any  difference.  I  am  not  entitled  to 
iotrodnoe  words  into  the  instmnwnt  which  the 
sarties  have  not  put  there.  This  waa  a  volnntary 
Bqnidatifni,  ai^  whatever  the  motives  might  be 
im  entering  into  the  lessees  did  Uie  very  thing 
which  plain  and  ouambignons  language  was 
agreed  to  give  a  right  of  re-entry.  Bat  for  the 
able  and  persistent  argument  of  the  learned 
ooanael,  I  should  hare  thought  the  language  of 
tiw  inibrument  too  plain  to  m  susceptible  of  argu< 
inent.  The  other  ^Kont,  to  my  mind,  is  equally 
plun.  It  is,  speakmg  broadly,  whether  the  code 
concerning  forfeiture  contained  in  sect.  14  of  44  & 
4S  Vict.  c.  41  has  any  application  at  all  to  the 
forfeiture,  which,  as  I  have  said,  was  vety  plainly 
incurred  by  the  liquidation.  That  depends  on  the 
interpretation  which  is  to  be  given  to  the  words  of 
Bob-sect.  6  of  the  oode  in  question,  which  sub* 
Bection  expresBly  enacts  that  the  section,  which,  aa 
I  have  saad,  embraces  a  code  for  relief  asunst 
iorfutoTB^  is  not  to  extend  to  a  conditami  m  for- 
Mtore  upon  the  bonkroptey  irf  the  lessee.  Of 
■course,  bat  for  the  ariafknal  and  ertended  mean- 
ing given  to  the  word  "  baalornptcy,''  tMs  would 
not  be  aueh  a  conation ;  bat  it  seems  to  me  that 
^ibm  one  reads  that  extended  meaning  given  to 
the  word  "  bankruptcy."  one  cannot  doubt  that 
liquidation  by  a  company  comes  within  it.  The 
words  are  these :  "  Bankruptcy  inolndes  liquida- 
tion by  arrangement,"  which,  X  think,  does  not 
refer  to  liquidation  by  a  company  in  this 
sense.  But  then  come  the  words  **  and  any 
other  act  or  proceeding  in  law  having  under 
any  Act  for  the  time  bnog  in  force  effects 
<jr  results  similar  to  those  in  bankruptcy." 
What  oould  be  more  apt  to  describe  the  cetrio 
honorum  which  in  effect  takes  place,  and  the 
payment  hj  some  constitnted  authority  of  the 
<reditoT8  of  tiie  trading  ooncem,  and  the  diatribn- 
tion  of  ita  surplus  property  to  its  members,  so 
that,  exoept  Iw  the  purposes  of  winding*ap»  it 
<wnes  to  M  a  trading  conoem  at  all  P  This  vas 
derided  in  1^  by  the  Gooii  of  Appeal  (Bortey 
&taU  V.  Sfei^er,  80  L.  T.  Bep.  §57;  (1899)  2 


Q.  B.  79),  and.  I  think,  rightly  decided;  and,  if 
so,  we  are  remitted  to  the  first  point,  whether  a 
forfature  has  been  inonrred.  Other  questions 
have  been  rused  wiUi  which  I  do  not  propose  to 
deal,  inasmuch  as  what  I  have  said  Asposes 
of  this  appeal,  subject  to  one  question  of  fact, 
which  I  only  notice  to  say  that,  so  far  as 
that  question  of  fact — namely,  "  waiver  "  —  is 
concerned,  I  am  entirely  satisfied  with  the 
judgment  upon  it  by  Eekewich,  J.  and  the  Oourt 
of  Appeal,  and  nndar  these  drcnmstanoes  I 
move  yonr  Lordslups  to  dismiss  this  appeal  with 
costs. 

Lord  Macnaohtsh.  —  Uy  Lords ;  In  Sonem 

Egtate  V.  Steiger  (80  L.  T.  Bep.  857 ;  (1899)  2  Q.  B. 
79)  it  was  held  by  Russell,  O.J.  and  Smith  and 
Collins,  L.JJ.  that  a  similar  proviso  in  the  lease 
then  under  consideration  was  "a  condition  for 
forfeiture  on  the  bankruptcy  of  tlw  lessee  "  within 
the  meaning  of  sect.  14,  sub-sect.  6,  of  the  Oonvey- 
ancing  and  Law  of  Property  Act  1881,  a  condition 
to  which,  as  sub-sect.  6  itself  declares,  sect.  14 
"  does  not  extend."  Then  comes  the  question.  Was 
the  Court  of  Appeal  right  in  8teiger*a  case  P  Is  the 
liquidation  of  a  limited  company  "bankruptcy" 
within  the  meaning  of  that  expression  as  used  in 
the  Act  of  1881  ?  I  think  it  is.  In  the  Act  of 
1881,  if  I  am  not  mistaken,  the  expression  "  bank- 
ruptoy  "  occurs  only  in  the  interpretatimi  olauBe, 
sect.  2,  and  in  snb-seot  fl  of  sect.  14.  Sect.  % 
sub-sect.  (xT.),  is  in  theae  words:  **Banknipt<qr 
includes  liquidation  by  axran^ament,  and  any  other 
act  or  proceeding  in  law  havu^;  under  an^  Act  lor 
the  time  beHng  in  foroe  effects  or  results  similar  to 
those  of  bankruptcy,  and  bankrupt  has  a  meaning 
corresponding  with  that  of  bankraptoy."  The 
expreraion  "liquidation  by  airangement "  refers, 
of  course,  to  liquidation  by  arrangement  under 
the  Bankruptcy  Act  1869,  which  was  then  in  force. . 
But  it  seems  to  me  that  the  words  which  follow 
plainly  include  the  liquidation  of  a  limited 
company  under  the  Companies  Aot  1862.  Having 
regard  to  the  Companies  Act  1862  and  sect.  10  <x 
the  Judicature  Act  1875,  it  is  impossible  to  deny 
that  the  liquidation  of  a  limited  company  hais 
"  effects  or  results  similar  to  those  of  bankruptcy," 
and  it  is  to  be  borne  in  mind  that  it  has  beoi 
held  that  the  provisions  of  the  Judicature  Ax^ 
sect  10,  must  be  treated  aa  arolioable  to  every 
company  in  liquidation  nnless  ana  until  it  is  shown 
that  ita  assets  are  in  fact  snfBdent  for  the  pay- 
ment of  its  liabilities  and  the  oosti  of  winding-up  i 
(Be  Milan  Tramway$  ConMony,  50  L.  T.  Rep. 
545 ;  25  Gh.  Div.  587).  And  therefore,  where  the 
condition  of  forfeiture  is  the  entering  into  liqui- 
datton,  the  result  of  the  liquidation  is  immaterial. 
This  conclnsion  is  sufficient  to  dispose  at  the 
present  case.  Sect.  2  of  the  Conveyancing  and 
Law  of  Property  Act  1892,  which  qualifies  sub- 
sect  6  of  sect.  14  of  the  Act  of  1881.  and  applied 
in  Sieiger'a  case,  does  not  apply  to  any  lease  of  a 
pnblic-nouse.  There  were  two  other  points  sug- 
gested on  behalf  cf  the  appellants — (1)  that 
without  proof  of  actual  notice  publication  in  the 
Gazette  is  notioe  to  all  the  world,  as  Lord  Romilly, 
HJl.  seems  to  have  held,  and  that  therefore 
rectipt  of  rent  after  the  winding-up  resolaticm 
appMued  in  Hm  Oatutte  was  a  waiver  of  the 
fonmture  (Emeraon'a  ease.  14  L.  T.  "Rep.  457,  L. 
Rep.  2  Eq.  231) ;  and  (2)  that  liquidation  is  only 
voluntary  liquidation,  within  the  meaning  of  thf^ 
expression  as  used  in  the  lease  to  Combe  ud  Co., 
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irhen  it  is  entered  into  tinwillinglj  owing  to  the 
preMore  of  pecaniary  embarranment.  These 
points  were  onl j  faintly  ai^aed,  and  hardJy  require 
smions  ocnuideration.  I  agree  that  the  appeal 
most  be  dismiBsed  with  oosta. 

Lord  Datbt.— U7  Lords:  I  hare  had  an 
opportonity  of  reading  md  considering  the  jndg. 
ments  whiwi  hare  already  heen  deliverM,  and  that 
which  has  been  prepared  by  Lord  Lindley,  and, 
as  thOT  express  my  own  view,  I  do  not  trouble 
yonr  LordsnipB  by  delivering  a  jndnn^t  of  my 
own.  I  only  desire  to  add  that  no  distinction  is 
made  in  the  Companies  Acta  between  one  volun- 
tary liquidation  and  another.  In  my  opinion  it 
is  not  WiUmate,  for  the  pur|KMe  of  oonstraing 
wther  a  lease  or  the  Conveyancing  Act,  to  inquire 
into  the  motives  or  objects  which  actuated  the 
members  of  the  company  in  entering  into  a 
Tolnntary  liquidation. 

Lord  Bbaxftov  and  Lord  Bobsbtsoit  oon- 
cnried> 

Lord  LiNDLST.— My  Lords:  Hr.  Warmiogton, 
in  his  ai^ument  for  the  appellant,  endeavoured 
to  establish — (1)  that  there  was  no  forfeiture; 
(2)  that,  if  there  was,  it  had  been  waived;  {3} 
that  sect.  14,  clause  1,  of  the  Conveyancdog  Act 
1881  applied  to  tho  case  if  there  was  a  forfeiture 
which  nad  not  been  waived ;  (4)  that  clause  6  of 
sect.  14  of  the  same  Act  did  not  apply.  Mr. 
Warmington  did  not  ask  the  House  to  vary  the 
terms  on  which  relief  had  been  granted  by  Keke- 
wicb,  J.  and  the  Court  of  Appeu  under  sect.  4  of 
the  Conveyancing  Act  1892 ;  he  based  his  case  on 
the  broad  ground  that  the  lesson  were  not  entitled 
to  eject  their  tenant.  The  first  question  turns 
antirBly  on  the  oonstraotion  of  the  prorisb  for 
Te^ti7,  and  this  is  too  pl^  to  present  any 
diffionlty.  The  lessees  ware  a  company,  and  they 
did  enter  into  volnntaiy  liquidation  by  passing  a 
xesolatiott  to  wind-up  voluntarily.  What  their 
object  was  is  quite  immaterial ;  it  was  in  this 
case  with  a  view  to  reconstmctioii;  it  might  have 
been  for  some  other  purpose.  Whatever  ttie 
object  of  entering  into  bquidationwas,  it  is  impos- 
sible to  deny  that  one  ot  the  events  on  which  the 
lessors  stipulated  for  a  right  to  re-enter  indis- 
putably happened.  Similar  language  had  to  be 
construed  in  Hortey  Estate  Xdmited  v.  Steiger  (79 
L.  T.  Rep.  116;  (1898)  2  Q.  B.  259).  and  boUi 
Hawkins.  J.  (who  tried  the  case)  and  the  Court  of 
Appeal  held  that  the  language  was  too  plain  to 
'be  got  over.  The  second  question  turns  on  the 
aooeptance  of  rent  after  the  forfeiture  and  on  the 
oorreipondence  which  took  place  between  the 
sdicitors  of  the  parties.  This  part  of  the  case 
was  very  carefully  gone  into  by  Kekewich,  J.,  and 
he  came  to  the  conolufiion  that  the  plaintiffs  had 
no  such  knowledge  of  what  had  taken  plM»  as  to 
establish  a  wtuver  ot  their  rights.  The  Oonrt  of 
Appeal  took  the  same  view,  and  on  this  point  did 
not  think  it  necessary  to  hear  the  other  side.  It  is 
unnecessary  to  do  more  than  say  that,  having 
attentively  followed  counsel's  observations  on  this 
question  of  wairer,  I  see  no  reason  to  think  t^at 
uie  conclusion  thus  arrived  at  is  erroneous ;  I 
think  that  it  was  right  The  third  question  does 
not  appear  to  have  been  raided  in  the  courts 
below.   At  all  events  it  is  not  noticed  in  tiie 

i'udgmuitB  as  printed ;  it  is  a  very  important  one, 
>ut  it  is  unnecessary  to  decide  it    1  therefcn^ 
refrain  from  saying  more  about  it.  But  I  do  not 


wish  to  be  nnderstood  as  aasenting  to  the  nga- 
ment  addressed  to  na  upon  it  Thia  Iniiiii^  me  to 
the  fouitii  questitm  argued  by  Mr.  WaTTnington 
—viz.,  whether  a  voluntary  winding-np  m  a. 
solvent  oompany  with  a  view  to  a  reconstrnotioiL 
is  eqaivalent  to  a  bankruptcy  as  defined  by 
sect  2  (xv.)  of  the  Gonveyandng  Act  1881.  Un. 
(^ueatuniably  there  are  Eome  very  marked  dis- 
tinctions between  bankruptcy  (even  as  defined 
in  sect.  2,  clause  xv.,  of  the  Oonveyanotng^ 
Act  1881)  and  a  winding-np,  whether  compulsory 
or  voluntary.  The  main  distinctions  are  as- 
follows:  (1)  In  bankruptcy  (and  also  in  liquida- 
tions by  arrangement  under  the  Bankrupt<^  Act 
1869)  the  property  of  the  debtor  is  divested  fron> 
him  and  vested  in  a  trustee  for  his  creditors, 
whilst  in  a  winding  -  up  the  property  of 
the  oompany  is  not  diveated  from  it;  (2> 
the  doctrine  of  the  relation  of  the  title  ol  a. 
trustee  in  bankruptcy  back  to  the  act  of  bank- 
ruptcy does  not  apply  to  a  winding-up ;  (3)  the- 
doctrine  of  routed  ownership  does  not  apply  to  & 
winding-np ;  (4)  a  trustee  in  bankruptcy  can  dia- 
claim  onerous  property,  including  a  disadvan* 
tageoua  lease,  but  in  a  windluf^-up  there  ia  no 
siodlar  power  to  disclaim.  This  is  a  veiy  impor- 
tant practical  difference  when  ccmsidwing  the- 
position  of  lessors  and  lessees.  But,  notwithstand- 
ing these  differences,  the  Court  of  Appeal  held^ 
in  the  caseof  Soraey  Ettate  Limited  v.  Steiger  {ubi 
sup.)  that  a  voluntary  winding-up  was  included 
in  the  word  bankruptcy  as  used  in  the  Conveyanc- 
ing Act  1881.  There  is  much  to  be  said  in  favouc- 
of  this  view ;  sect.  2,  clause  xv.,  of  that  Act  gives  a. 
very  wide  meaning  to  the  word  bankrupfa^ ;  it. 
includes  "  any  proceeding  in  law  having  under  anj 
Act  for  the  time  b^g  in  force  effects  or  resolta 
similar  to  those  in  bankruptcy."  Winding- 
ap  has  many  effects  or  resnlts  similar  to 
thnee  in  baakraptoy.  Tbe  f<^wing  are  tfa» 
most  important  and  striking  :  (1)  The  cessa- 
tion of  the  business  of  the  company,  except  with* 
a  view  to  wind-up  its  affdirs,  and  the  appointment 
of  persons  whose  duty  it  is  to  take  the  control  of 
all  the  company's  assets  and  realise  them  so  far  as- 
may  be  neceesary  to  pay  the  debts  and  liabilities, 
of  the  company ;  (2)  the  debts  provable,  those  en- 
titled to  preference,  the  rnlea  as  to  set-off,  as  to< 
secured  debts,  as  to  fraudulent  preference ;  (3)  tho ' 
fundamental  doctrine  that  all  creditors  (with  & 
few  exceptions)  are  to  be  paid  part  ptufu  out  of 
the  assets.  Further,  it  must  not  be  forgotten  that- 
formerly  trading  oompaniea  could  be  made  bank- 
rupt (7  &  8  Vict  c.  Ill),  and  that  by  decrees  tho 
administration  of  tiie  estates  of  companies  bein^^ 
wound  up  haa  been  made  more  and  more  similar 
to  the  administration  of  estates  in  bankruptcy. 
Still,  X  was  impiQsaed  by  Mr.  Warmin^ion's  arga- 
ment  that  a  voluntary  winding-np  <u  a  M^vent^ 
company  with  a  view  to  reoonstmction  was  not  a. 
bankruptcy  within  the  meaning  of  tiie  Conveyanc- 
ing Act  1881.  I  am  not,  however,  prepared  to  say 
that  the  Court  of  Appeal  was  wrong  in  deoidiiiK 
that  it  was,  and  I  accept  their  solution  of  what  I 
think  a  very  doubtful  question.  Even  if,  there- 
fore, Mr.  Warmington  was  right  in  contending; 
that  this  case  came  within  sect.  14,  clause  l.heiraw. 
wrong  in  contending  that  it  did  not  fall  within, 
clause  6  of  that  section.  As  the  property  leased  ia. 
a  public-house,  it  is  unnecessary  to  consider  tho 
effect  of  sect.  2,  clause  2,  of  the  Conveyanoing; 
Act  1892,  for  its  application  to  this  case  is  exr 
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Ohah  Kit  8a>  axt>  ahothib  «.  Ho  Tvwa  Hure. 


[PBXT.  Oo. 


^aded  \j  Met  3  o(  the  saoia  Aofc.  The  appeal 
<raght  to  be  diemiaaed  with  ooate. 

jMdatMnt  appealed  from  q^rmed,  and  appeal 
dtamiaeed  with  eoatt. 

Solioiton  tm  tbe  appellants,  Bieehoff,  Bompaa, 
Ihdgmm,  Com,  and  Bompat. 
Smeittm  for  the  n^ondante,  BoUon  and  Co. 


Satitdal  Committee  of  tlie  ^ri&s  Council. 

Feb.  19,  22,  and  March  12. 
<Pneent :  Tbe  Bight  Hons.  Lords  Hackaghtek, 
Satkt,  Bobkbtson,  and  Lindlbt.) 

Chak  Kit  Sah  ahd  ahothbb  v.  Ho  Fcbo 
Hanq.  (a) 

OV  AFPXAL  FBOH  THB  SUPBaHB  COVBT  OF 
HONO  KOHO. 

Imw  of  Hong  Kong Siatute  of  LimHatione 
(Ordinance  No.  13  of  lSM)-~Admini»trator— 
Bigki  to  tue — VetHng  tif  itUeHaU*$  proporiy  in 
regiatrar  of  court. 

H.,  iriho  carried  on  hveineea  in  partnerehip  with 
the  appeUante,  died  inteetate  in  1880.  In  1886 
a  wiUwae  produced,  and  probate  woe  grtmted 
to  the  executor  named  therein.  In  1886  <Ae 
prtAtaie  too*  revoiked  on  the  ground  that  the 
oUeged  ufiU  woe  a  forgery,  m  1897  Uttera  of 
adminiairtntion  utere  granted  to  the  respondent, 
and  in  1889  he  brought  an  actum  agamat  <Ae 
meUanU  for  on  ao0O«nf . 

Bui{ofirmvag  <A«  judgment  of  Ike  aotiri  Mow), 
(hat  the  SUUute  of  Zimitattonj  only  began  to 
mn  from  the  grant  of  Uttera  cf  odminmration 
in  1897,  and  thai  the  oeHon  woo  wrf  frorrad. 

Sy  Ordinance  No.  8  <!^1860  and  Ordtnanoa  No.  9 
if  1870  the  property  of  inteatatea  ia  veeted  tn 
Me  regiatrar  of  the  Supreme  Court  until  ad- 
mmetration  t*  granted,  and  he  ia  given  power 
to  get  in  and  protect  the  eitofa,  Wi  no  pewar  to 
tM  if  eonferred  upon  him. 

^d,  that  no  right  of  action  accrued  to  the  repe- 
trar  on  the  death  of  the  inteatate  which  w<nUd 
wuUte  the  etattUe  run  from  that  date. 

This  wbb  an  appeal  from  a  jndfpDent  of  the 

Snnnne  Coort  of  Hong  Kong  (Oarrington,  G.J. 

via  Wise,  J.)  in  its  appellate  jurisdiction,  affirming 

« jodgtoent  of  Goodman,  actmg  G.  J./  in  taTonr  <h 

tMRspottdent,  the  plaintiif  below. 
The  action  was  bronght  hy  the  respondent  as 

adminiatiBtor  of  one  Ho  I.  Shek,  deoeased,  for  an 

aeocnmt  of  certain  alleged  partnership  trans. 

Actions  between  the  deceued  and  the  appeUanti, 

vdar  cironmetaneee  which  appear  in  the  hMd< 

note  abore,  and  from  the  ju^ment  ot  their 

Lordships. 

J^nahn,  K.C.  and  E.  Clayion  appeared  for  the 
'^Mumte,  nod  argued  tiut  the  ooorte  below 
wl  that  ilie  case  was  govsmed  by  Murray 

Boat  India  Company  (5  B.  &  Aid.  204), 
which  is  ^sth^iabable.  Either  tike  registrar 
<A  tiie  Supreme  Conrt  conld  have  sued  on  the 
desth  of  the  intestate  in  1880,  or  the  exeoa- 
nnder  the  probate  granted  in  1886  conld 
me  sued  before  the  grant  was  reroked  (see 
•^T.  Dumdaa,  3  T.  B.125),  and  in  either  case 
tte  praeent  action  ia  barred  hy  the  rtatpte.  A 

MlivenaabrC.E  lCALi>n,Baq..V«nlilcr«il«v. 


debtor  haa  no  means  of  compelling  admimafemtion 
to  be  tdran  ont,  and  thus  a  oanae  of  action  maj 
be  kept  idire  ind^mtel^.  The  ezecntor  in  1886 
was  estopped  from  aaaarting  that  the  alleged  will 
waa  aforgflny. 

Morton  Smith,  for  the  reapondent,  maintained 
that  thongh  a  pajment  to  the  enontor  under  tiie 
forged  mU  wonld  hare  been  a  good  discharge. 
whwL  once  the  probate  was  reroked  it  was  as 
though  it  had  never  existed.  The  registrar  liad  no 
power  to  sue.  He  was  only  in  the  position  of  a 
leceiTer  to  protect  tiie  propwty  till  a  personal 
representative  was  oonatituted.  The  statute  only 
b^^ns  to  run  from  the  grant  of  letters  of  adminis- 
tration.  He  cited 

Be  Ivory,  39  L.  T.  B«p.  2S5,  611;  16  Ch.  Dir. 
372; 

Partington  r.  Hawthorne,  &2  J.  P.  807. 

Vpjekn,  X.C.  warn  beard  in  rq^lj. 

At  the  oomdoaifm  d  the  argaments  ttieir 
Lordships  took  time  to  cniitidar  th&  jadgmmt. 

March  12.— Tfarir  Lordahipa*  judgmeot  waa 

delivered  by 

Lord  Datby.— In  this  case  the  reepondant  as 
admiuktrator  of  the  estate  and  efEeots  of  Ho  I. 
Shek,  deceased, on thelSthJan.  1899 commenoedan 
action  in  tliB  Supreme  Court  of  Hong  Kong  against 
the  appellants  for  an  account  of  certain  all^^ 
partnership  transactions  between  the  deoeaaed 
and  the  appellanta.  The  appaUanta  (dafandanta 
in  tiie  aet&n)  pleaded  tiie  Sminte  of  Limitationa. 
An  order  was  made  on  the  let  Dec.  1899  that  the 
isaoe  ot  law  with  r^ard  to  tiie  Statute  of  Umita- 
tiona  be  tried  before  any  other  issoea  in  the  suit. 
The  terms  of  the  issue  were,  "  asauming  that  all 
the  facta  stated  in  the  petition  are  trae,  is  or  ia 
not  the  plmntiff's  claim  herein  barred  hr  the 
Statute  of  Limitationa  P  "  Tlie  material  facts  and 
dates  tJius  admitted  for  the  purpose  of  argument 
are  tlie  following :  (1)  Ho  I.  Sbek  died  intestate 
on  the  19th  June  1880.  (2)  Ko  administration  to 
his  estate  was  taken  ont  until  Nor.  1886,  wh«i 

S rebate  of  an  allefted  will  was  panted  by  the 
npreme  Conrt  in  its  probate  jorisdiotion  to  Ho 
Chik  Fuk,  the  peratm  named  as  executor  in  anch . 
alleged  will,  but  Ho  Chik  Fuk  did  not  intermeddle 
with  the  ahares  claimed  in  the  alleged  partimahip  - 
tranaactiona.  (3)  On  the  17th  Nor.  1896  the 
allseed  will  was  declared  to  be  a  forgar*;  and 
the  probate  waa  reroM.  (4)  On  the  Slat  Jana 
1897  admiidatratum  waa  gnnted  to  the  reapon- 
dent. The  relevant  Statute  of  Limitationa  ia 
contained  in  aeot.  8  of  Ordinance  No.  13  of  1864, 
whereby  it  was  enacted  that  all  actions  of  account 
must  be  oommmioed  within  six  years  aftw  the 
canae  of  snob  actions.  These  are  the  aame  worda 
as  those  of  21  Jsc.  1,  c.  16.  It  was  not  seriously 
and  could  not  be  aucoeesEnllT  dia^uted  that 
according  to  tbe  well-establishea  rule  in  English 
law  the  statute  runs  agsinst  an  intes&te's 
estate  from  the  date  of  the  grant  of  letters  of 
administration  only.  But  the  appellanta  con- 
tended (1)  that  according  to  the  law  of  the  colony 
a  right  of  action  accrued  on  the  inteetate's  deaui 
to  the  r^iatrar  of  the  court,  and  the  statute 
tlierefore  ran  from  that  date ;  or,  altevnatively 
(2)  that  the  statute  bwan  to  ran  from  Nov.  1886, 
when  the  grant  of  proMta  ot  the  forged  wilt  waa 
made  to  Ho  Ohik  Fak.  On  the  trial  of  the  iaane, 
the  Snpmne  Conrt  (Original  Jnriadicticm)  deQided  , 
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in  £a.Toar  of  the  respondent,  and  its  decision  was 
affirmed  by  the  Supreme  Court  (Appellate  Juris- 
^tttion).  The  present  appeal  is  from  the  order  of 
the  latter  court,  dated  the  I4th  Uaroh  1900.  The 
argament  of  the  present  ai^tellants  in  the  first 
eonrt  was  based  chiefly  on  the  giant  of  the 
probate  of  the  foi^^  -mil.  Now,  it  is  quite  ^e 
uiat  so  long  as  that  probate  was  in  existence  tiie 
title  of  the  ffrantee  could  not  be  impeaohed  in 
any  common  law  court,  and  he  could  have  sued 
for  and  given  a  good  dischaige  for  any  debt  due 
to  the  deceased.  It  is,  indeed,  questionable 
whether  in  the  present  case  the  alleged  executor 
conld  have  maintained  an  action  against  the  pre- 
sent appellauts,  because  the  title  of  an  executor 
is  derived  not  from  the  probate,  but  from  the  will, 
and  the  probate  when  granted  relates  back  to  the 
death.  As  more  than  six  years  had  elapsed 
between  the  date  of  the  death  and  the  grant  of 
the  probate,  any  right  of  action  by  Ho  Ghik  Fuk 
under  his  probate  would,  it  is  said,  have  been 
barred.  The  acting  Chi^  Justice  decided  in  the 
respondent's  "favour  on  this  ground.  It  is  replied 
fay  oonnselat  tbmr  Lordships'  Bar  that  the  oanse 
M  uetaxm  vested  though  the  right  to  sue  was 
barred.  Without  giving  any  opinitm  on  this 
swnevhat  subtle  point,  thurlArdsuips  think  that 
the  general  argument  may  he  disposed  of  on  a 
broader  ground.  By  the  revocation  the  grant  of 
|aobate  was  made  void  ab  initio,  for  there  was  not 
in  fact  any  will  to  be  proved.  It  is  now  known 
that  the  apparent  title  of  the  so-called  executor, 
although  it  could  not  be  impeached  in  any  court 
exoept  the  Court  of  Probate,  was  founded  on  a 
fioti^  and  a  fraud,  and  for  the  purposes  of  tiie 
present  argument  the  probate  must  be  treated  as 
a  innllity  and  as  never  having  had  any  real 
existence.  When  the  facts  are  known,  the 
court  cannot  be  bound  to  take  notice  of  an 
apparent  right  of  action  obtained  by  fraud.  In 
the  Court  of  Appeal  no  reliance  appears  to  have 
been  placed  on  this  point,  though  it  lias 
been  resuscitated  before  thdr  Lorduips.  The 
point  tWe  argued  wastiie  first  otrntentitm  of  the 
appdlanti,  that  a  right  of  action  vested  in  the 
registrar  on  tin  drath  of  the  intestate.  This 
depends  on  certain  sections  of  the  Ordinances. 
By  sect  39  of  Ordinance  Ko.  8  of  1860,  which  was 
the  one  then  in  force,  it  was  enacted  that  from  and 
after  the  decease  of  any  person  d^ing  intestate, 
and  until  letters  of  administration  should  be 
granted  in  respect  of  his  estate  and  effects,  the 
personal  estate  and  effects  of  such  person  should 
be  vested  in  the  registrar  of  the  Supreme  Court. 
By  sect.  1  of  Ordinance  No.  9  of  1870  it  vraa 
declared  that  the  registrar  of  the  Supreme  Court 
was  ex  ogicio  official  administrator  under  Ordi- 
nance No.  8  of  1860.  And  by  following  sections 
lai^  powers  were  given  to  the  official  adminis- 
trator for  the  purpose  of  enabling  him  to  get  in 
and  protect  the  estate  of  the  deceased  pmding 
the  grant  of  letten  of  administration,  but  no 
power  to  sue  was  .  conferred  on  him.  It  was 
argued  thatl^  these  Ordinances  all  the  rights  of 
action  indnded  in  the  estate  of  the  deceased  wem 
vested  in  tiie  re^strar  or  offidal  administrator, 
and  he  therefore  had,  by  implication,  a  statutoi^ 
r^ht  to  ^orce  them  by  action.  But  thur 
LordsMps  think  that  there  is  nothing  in  the 
sections  to  which  they  have  been  referred  to  over- 
rule the  established  rule  of  law  that  no  action  can 
be  maintained  in  respect  of  the  estate  of  a 
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deceased  person  except  by  a  duly  constitatecl 
administrator  or  executor.  The  sections  referred 
to  seem  to  place  the  registrar,  pending  the  grant 
of  letters  of  administration,  in  the  position  of  a 
reouver,  and  to  give  him  powers  incident  to  such 
andBce,  butnotmnffm<ne.  And  the  result  of  the- 
inqniry  made  fay  the  Chief  Justice  as  to  the 
practice  under  sect.  3d  of  tbe  Ordinsnoe  of 
confirms  this  view.  Their  Lrardships  will  there- 
fore humbly  advise  His  Majesty  that  this  ^peal 
be  dismissed,  and  tiie  appellants  will  pay  the  ooste- 
of  it 

Solicitors  for  the  appellants,  Harttoti  and 
Bennett,  for  C.  JSusens,  Hong  Kong. 

Solicitors  for  the  respondent,  ZVum  andifiwver^ 
tat  Dennys  and  Boteley,  Hong  Kcmg. 


COURT  OF  APPEAL. 

Jon.  24,  27,  28,  and  Feb.  17. 
(Before  Williaus,  Stibuno,  and  OozxH8>- 

Habdt,  L.JJ.) 
Be  Handmait  and  Wilcox's  Cowteact.  (a> 

APPEAL  FBOU  THE  CHANCEBT  DIVISION. 

Settled  land — Leate  —  Tenant  for  life — "  Bett 
rent " — Penonal  daim  of  leasee  against  tenanU 
for  life — Waiver — Sedtution  of  rent — Purchaser 
for  value  leUhout  Twtice — Doub^l  titU — SeHled 
Land  Act  1882  (45  &  46  Vict.  c.  38),  s.  7.  sub-s.  2^ 
«.54. 

A  lease  granted  by  a  tenant  for  life  under  the 
Settled  Land  Act  1882  teas  ea^ressed  to  be  made 
in  consideration  of  a  rent  th^by  reserved^  but 
there  was  evidence  that  the  tenant  for  life  hoc? 
been  injlueneed  by  Oie  abandonment  fry  tKe 
lessee  of  a  money  claim  against  the  tenant  for 
life  personally,  and  that  tKe  best  rent  that  coulA 
be  obtained  had  not  been  reserved.   Six  yearm 
afterwards  the  lessee  sold  the  lease  to  R.,  vaho- 
soon  after  entered  into  a  contract  to  »eU  ii  to  A., 
It  was  notproved  thatM.  hadany  notieeof  oaty 
arrangement  between  the  tenant  for  l^e  om  <a» 
original  lesaee. 
Held,  the  tiHe  was  not  sudt  at  the  conri  vmUdforee 
on  a  purekaier,  as  ii  depended  on  di^^nted  gttee* 
turns  of  fact  tfpon  which  the  deeieton  of  <fce 
coairt  toou&Z  not  bind  the  remaindermen, 
Deomm  ^  Buefeley  /.  affirmed. 
This  was  an  appeal  from  a  dedrion  of  Bnckleiy.  J. 

In  April  1894^  a  lease  vms  granted  by  6.  !Hayiie» 
under  the  powers  of  the  Sfitled  Land  Act  18^ 
to  W.  Nye  of  some  vacant  land  at  Ealin&f,  fotr 
ninety-nine  years,  at  a  rent  of  41.,  tiie  lOMeo 
covenanting  to  expend  at  least  400Z.  in  bnildixif; 
on  tiie  land.   Nye  afterwards  became  bankrupt, 
and  in  July  1900  tiiis  leasehold  property  was  sold 
by  his  trustee  in  bankruptcy  by  auction  and 
pnttjhased  by  Handman  for  1501.   In  Ooti.  1900 
Handman  agreed  to  sell  to  Wilcox  for  19bL  No 
building  had  up  to  this  time  been  erected  on.  the 
land.    A  requisition  was  made  on  behalf  of 
Wiloox  that,  faaTing  regard  to  the  fact  that  tiie 
lease  was  now  sold  for  195Z.,  it  must  be  shown. 

(•}  B«poTt«d  by  W.  0.  Biss,  Btq.,  BmMer^lMW. 
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that  the  rant  Teeerved  was  the  best  that  ooald 
naaonabl^  be  obtained.  The  vendor  replied  that 
this  was  imposnble.  bat  it  was  nndonbtedlj  tiie 
best  obtainable  at  the  time. 

A  saoLinoas  was  afterwards  taken  ont  by 
Wilcox  under  the  Tendor  and  Purchaser  Act 
1874  (37  &  38  Yiot  o.  78),  for  a  dechuration  that  a 
good  title  had  not  been  shown. 

There  was  evidence  that  the  lease  was  granted 
by  Hajnes  to  Nye  not  at  the  best  rent,  but  at  a 
reduced  rent  in  consideration  of  the  wuver  by 
Nye  of  a  olalm  for  damages  against  Haynes,  bat 
it  was  not  proved  that  Handnuinwas  aware  of  this 
at  the  data  of  the  contract  of  Oct.  1900.  ajid  he 
and  his  advisers  alleged  they  wwe  not. 

Bockley,  J.  held  that  the  Mssewaa  vmd  and  not 
Totdable,  and,  tlierefora,  if  Hardmau  was  a  pnr- 
chaser  for  value  without  notioe,  he  eonld  not  give 
4  good  title  to  the  property. 

The  vendor  appnled. 

VtnuM  Smilh^  K.O.  and  Stewart-SmUh  for  the 
a^ellant.— Soot  7,  auh-eect.  5.  of  the  Settled 
liuid  Aot  1882,  otmstraed  with  reference  to  the 
ea^r  sections,  together  with  sect  20,  show  that 
the  l^al  estate  pauod  to  the  lesaee,  although  the 
ptoviaiona  of  the  Act  had  not  been  complied 
with.  The  proviuons  of  sect.  7,  sub-seota.  1,  2, 
and  3,  are  not  conditions,  they  are  only  directions. 
If  tbe  best  rent  was  not  obtained,  a  jperson  taking 
with  knowledge  of  the  infirmity  might  be  Uabla 
to  have  the  lease  set  aside,  but  a  suraequent  pur- 
chaser for  value  without  notice  would  obtain  a 
good  title.  If  the  tenant  for  life  improperly 
ftrsnts  a  lease  under  tiie  Act,  he  alone  is 
responsible  to  those  entitled  in  remainder,  as  he 
is  m  the  position  of  and  has  the'  duties  and 
liabiKties  of  a  traatee  for  tiiem  under  sect  53  of 
tin  Act  of  1882 : 

Be  MarquiM  of  AUnhwry's  BttOed  Xifotsi,  65  L.  T. 
Bap.  830 ;  (1892)  1  Cb.  506. 

TTnder  sect.  54  a  leasee,  dealing  in  ^ood  faith  with 
a  tenant  for  life,  is  to  be  conclusively  taken,  aa 
against  all  parties  entitied  under  the  settlement^  to 
bsTe  given  the  best  rent  that  could  reasonably  be 
obtaiood  by  the  tenant  for  life.  Here  Nye  did 
not  know  the  provisions  of  the  Settied  Land  Act 
18^ ;  he  had  no  legal  advice  as  to  the  allied 
aneement  as  to  his  claim  for  damages  bemg 
iUegaL  Whem  the  bai|[ain  was  struck  Nye  did 
not  know  H»ne8  was  oi^  tenant  for  ufe  <tf 
the  land.  He  oargained  with  him  aa  an  ordinary 
owner,  and  dealt  in  good  futh  with  the  tenant 
Mo  within  that  seoticm.  The  case  of  Mogridge 
v.CIopp  (67  L.T.  Bap.  100;  (1892)  3  Ch.  382) 
snpporta  the  oontention  o!  the  appellant.  There 
Lindley,  L-J.  said  (67  L.  T.  Rw.  102 ;  (1892) 
3  Ch.  395)  that  "  if  the  phuntifE  had,  by  conniving 
at  a  breach  of  trust,  done  the  remainderman  an 
injury,  be  would  personally  be  liable  to  him  for 
it^  but  a  purchaser  from  him  would,  I  think, 
bo  safe.  .  .  .  The  doctrines  of  constructive 
notioe  ought  not  to  be  applied  so  as  to  invalidate 
the  titles  of  persons  dealing  bond  fide  with 
teaanta  for  life  when  exercising  their  powers 
the  Settled  Land  Act."  Therefore,  even  if 
Bje  did  not  obtain  a  valid  lease  it  is  voidable 
miff  and  a  pnrehaser  from  him  without  notice 
«htaiBs  a  good  title.  There  ia  no  evidenoe  that 
Haadnan  had  aw  notioe  cf  this  deleot  in  the 
titles  7h»oae»ol  <?ilb<McUM' v.BnuIZew  {75L.T. 
Bsp.  581;  (1897)  1  Ch.  315)  is  not  in  point  It 
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was  held  there  that  the  legal  estate  had  not 
passed  to  the  lessee,  and  that  he  had  not  acted 
in  good  faith.  In  Dotoager  Duehest  of  Sutherland 
V.  Duke  of  Suthsrlaad  (m  L.  T.  Bep.  186 ;  (1893) 
3  Ch.  169)  Bomer,  J.  considered  the  whole  trans, 
action  was  a  sham.   They  also  referred  to 

Lowthw  V.  CarUm,  2  Atk.  241 ; 

Bottled  Efttste  Xot  1877  (40  A  41  Tiot.  e.  18),  s.  4. 

[Williams,  L.J.  referred  to  Be  Oladatone ; 
Qladstone  v.  Oladttone  (82  L.  T.  Rep.  515 ;  (1900) 
2  Ch.  101),  and  Be  Chaumer'e  SeUhd  Etiatea 
(66  Ii.  T.  Bep.  745 ;  (1892)  2  Gh.  192).] 

Mieklemt  E.G.  and  E.  Clayion  fw  the  tespon- 
dmt— It  is  reasonably  plain  on  the  evidenoe  that 
tluB  lease  was  granted  at  an  under.value.  It  is 
therefore  void,  and  a  ipurohaser  for  value  without 
notioe  does  not  obtam  a  titie.  The  statutory 
power  of  leasing  is  given  to  the  tenant  for  life  by 
sects.  6  and  7  of  the  Act  of  1882.   If  all  those 

Jirovisions  are  not  complied  with  strictly,  the 
egal  estate  does  not  paas  to  the  lessee.  Sect.  20 
only  refers  to  the  completion  of  contracts  which 
have  been  made  in  accordance  with  the  Act 
Sub-sect.  2  must  be  read  in  connection  with  sub- 
sect.  1.  Sub'Sect.  2  does  not  enlarge  sub-sect.  I. 
Sect.  54  only  applies  to  a  lease  which  in  all  respects 
complies  with  the  other  provisions  of  the  Act.  It 
cannot  be  said  that  this  lease  was  made  bond  fide  • 
within  sect.  2  of  12  &  13  Tict.  o.  26.  and  the  court 
cannot  relieve  gainst  any  defective  execution  of 
the  power : 

Sngdeit  on  Powsra,  564  ; 

Farwell  on  Powws,  Sod  edit,  p.  345,  355. ; 

Moffett  V.  Lord  Gough,  1  L.  Sep.  Ir.  331. 

Bat  the  court  will  not  force  such  a  doubtful  title 
aa  this  on  an  unwilling  pnrcbaser.  It  depends  on 
qnestions  of  fact  which  are  in  dispute,  and  it 
might  be  neoossary  for  him  to  produce  evidenoe 
that  the  vendor  had  no  notioe  that  the  best  rent 
was  not  reserved,  whioh  he  eonld  not  do.  The 
persons  intonated  in  remainder  under  tlw  aatUe- 
moit  would  not  be  bound  by  the  deoition  in  thia 
case: 

Be  Briggs  and  Spieer,  64  L.  T.  Bsp.  187;  (1891) 
2  Ch.  127 ; 

Be  If  no  Land  i>siMlopiiwnt  AMaeiaiion  and  Oray, 

96  h.  T.  Bep.  694  ;  (1892)  2  Ch.  138 ; 
Be  HatU's  BettUd  S$tate»,  52  L.  T.  Bep.  947 ; 

29  Ch.  Div.  78,  83. 

[STiSLiNa,  L.J.  referred  to  Bailey  v.  Barnes  (69 
L.  T.  Bep.  542;  (1894)  I  Ch.  25).  Gozbns- 
Habdt,  L.J.  referred  to  Freer  v.  Bene  (4  De  G. 
M.  &  6. 495).] 

Vernon  Smith,  K.G.  in  reply. 

Williams,  L.J. — This  is  an  appeal  from  a 
decision  of  Buckley,  J.  The  question  is  raised  on 
a  summons  nndei-  the  Vendor  and  Purchaser  Act 
1874,  and  is  whether  the  vendor  has  made  suoh  a 
titie  as  can  >je  forced  upon  the  purchaser.  [His 
Lordship  then  referred  to  the  facts,  and  con- 
tinned  :]  Kye's  tnistee  in  bankruptcy  sold  the 
lease,  and  the  present  vendor  purchased  at  the  price 

1501.  I  think,  at  all  events,  that  a  very  sub. 
stantial  price  when  one  oonsides  that  the  rent 
reserved  was  only  41  It  is  a  price  which,  to  my 
mind,  would  have  been  mnoh  mora  likcdj  the 
oommerdal  price  in  case  the  rant  reiemsd  had 
been  what  it  Oiqfht  to  have  been.  It  vaji  very 
waUbethat  the  pn«haser  [^^j;f^^i^gioi^)g 


Be  Hahdhah  aub  Wilcox's  Cosxbaot. 
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knowine  that  the  best  rent  had  not  been 
obtained  and  did  not  in  fact  know  it^  bat  we 
hare  not  maUy  enffldent  endenee  to  enable 
ni  to  jndge  of  that.  Now  he  has  entered  into 
a  otmtraOT  for  the  sale  of  tliia  lease,  and  iiie 
vmBent  purchaser  decUncB  to  accept  the  title 
The  title  is  a  doubtful  tiUe  because  there  are  really 
material  facts  which  are  in  donbt.  These  facts 
are  such  tiiat  not  only  is  it'theoreUcally  possible 
that  they  may  be  pat  in  issne  as  was  the  case  in 
Mogridge  T.  Clapp  {uH  sup.)  and  as  was  pointed 
ont  by  Lindler,  M.B.,  bat  it  is  extremely  probable 
that  the  validity  of  this  lease  mar  be  hereaf  ber 
qneationed  by  those  who  are  entitled  in  remainder, 
and  the  sncoess  of  t^at  action  by  the  remainder- 
men may  depend  npon  facts  which  are  too  much 
in  doubt  to  make  it  rliifat  to  force  the  title  oa  the 
parchaser.  Under  these  oircamstancee  we  think 
the  decision  of  Buckley,  J.  mnst  be  affirmed  and 
the  appefd  dismissed. 

SxiBLiira,  L.J. — In  this  case  I  take  the  same 
Tiew  of  the  facts  as  Backley,  J.  I  tMnk  that  on 
the  evidence  as  it  now  Btimds  it  must  be  taken 
that  the  lease  which  is  the  subject* matter  of  the 
contract  was  granted  not  merely  in  considera- 
tion of  the  annual  rent  of  il.  thereby  reserved, 
but  of  the  abandonment  by  the  lessee  of  a  money 
claim  against  the  lessor  personally.  The  lease 
waa  ffranted  by  tlua  lessor  under  the  powers  oon- 
ferred  bythe  Settled  Land  Acta  ;  and  this  Zthink 
the  lessee  mast  be  taken  to  hare  known.  In  my 
opinion,  tberefore,  the  lease  did  not  reserve  the 
best  rent  that  conld  be  obtained,  and  the  lessee 
did  not  deal  in  good  faith  with  the  lessor  within 
the  meaainff  ox  sect  54  of  the  Settied  Land  Act 
1882.  It  f  oUowB  that  the  lease  was  dther  void  or 
voidable  as  against  the  parties  entitled  under  the 
settlement  other  than  the  lessor.  If  the  lease 
was  void,  as  the  purchasercontendB,then  the  title 
of  the  vendor  is  bad.  If  the  lease  was  voidable 
only,  as  It  is  contended  on  behalf  of  the  vendors, 
then  it  might  be  supported  on  the  ground  that 
the  vendor  was  a  purchaser  for  value  without 
notice.  It  was,  however,  decided  by  the  Oourt  of 
AppMl  in  Chancery  in  Freer  v.  &$*e  {ubi  sup.) 
tint  snch  a  title  onght  not  to  fae  forced  on  a 
pnrohasMr.  and  from  that  deciaicm  I  do  not  see 
my  way  to  depart.  On  these  nronnds  1  am  of 
'  opinion  that  the  appeal  ought  to  oe  dismissed. 

Oozbhb-Habdt,  L.J.  — This  appeal  raises 
qnestions  of  difGcultyand  importance  as  to  the 
true  effect  of  the  Settled  Lund  Act  1882.  [His 
Lordship  tlwn  stated  the  facts,  and  continued  :] 
But  it  18  said  tiiat  Handman  was  not  aware  of 
this  arrangement  between  Haynes  and  Nye,  and 
that  although  the  lease  might  not  be  good  in  the 
baiidaof  Nye,  or  of  anyone  oliumingthroagh  him 
with  notioe  of  the  defect,  it  is  good  in  favour  of 
Handman  as  a  purchuer  for  value  without 
notice,  and  that  he  can  pass  it  on  to  Wiloox. 
Now,  two  points  arise  for  consideration :  (1)  Is 
the  lease  void  or  only  voidable  P  (2)  Is  the  tiUe 
such  as  ought  to  be  forced  upon  a  purchaser  ? 
Having  regard  to  the  view  which  I  take  on  the 
second  question,  it  is  not  necessary  and  perhaps 
not  desirable  that  I  should  state  the  0(mclusion  at 
which  I  have  arrived  on  the  Brst  point.  Assum- 
ing in  favour  of  the  vendor  that  the  lease  to  Nye 
is  only  voidable  and  not  void,  I  do  not  think 
tiie  Utio  such  as  ought  to  be  forced  upcm  a  pur- 
chaser. In  that  view  everything  — 


upon  whether  Handman  bad  notioe  of  the  defeotj.. 
In.  Freer  v.  Hsms  Enight-Bmoe,  hJ.  says  (4  De 
G.  IL  &  Q-.  503) :  **  No  doubt  gwerally  speaking,, 
if  not  nniveraally,  a  pnvohaser  witii  ncmoe  from 
Tender  withoat  notice  is  entitled  to  the  same  pro- 
tection as  the  vendor  was  entitled  to ;  but  this  i» 
a  question  not  between  incumbrancers  claiming 
rights  against  the  estate — it  is  one  arising  in  a» 
suit  for  s^ific  performance  between  the  person 
in  possession,  who  wishes  to  sell  the  estate,  and  the 
person  to  whom  he  wishes  to  sell  it,  and  t^e  safety 
of  the  titie  depends  for  this  purpose  on  tixo  point 
whether  the  vendor  had  notioe  of  the  iocumbranoe-. 
The  vendor  says  that  he  had  not.  His  agents 
say  they  had  not.  This  is,  perhaps,  true ;  but  X 
am  not  aware  of  any  instance,  and  counsel  has 
not  been  able  to  supply  any  to  the  court,  of  a 
title  depending  npon  such  a  fact  being  forced  oa 
a  purcluiser."  I  think  that  is  still  good  law.  I 
should  not  hesitate  to  force  upon  a  parchaser  a- 
titie  depending  upon  the  oonatraotion  and  elEect 
of  a  general  atotute,  even  though  m^  view  differed 
from  that  of  the  court  below.  Aatrikiz^iDBtance 
of  tiiis  is  furnished  by  Se  Carter  and  Kender. 
dine'e  Coniract  (76  L.  T.  Rep.  476;  (1897)  1  Ch. 
776),  where  the  Court  of  Appeal  compelled  a  par- 
chaser  to  take  a  titie  which  depended  upon  the- 
true  construction  of  sect  47  of  the  Bankmptey 
Act  1883,  although  Stirling.  J.  in  Be  Brigga  and 
Spieer  (ubi  tup.)  had  he^d  a  title  bad  whiclk 
depended  upon  precisely  the  same  point.  But- 
difierent  considerations  apply  where  the  titl» 
depends  upon  the  proof  of^  a  fact,  such  as  notice 
or  want  of  notice.  The  decision  of  the  court  in 
such  a  case  bar<ed  upon  the  evidence  before  it 
would  not  be  binding  upon,  or  indeed  in  any  way 
influence,  the  court  in  a  litigation  between  other 

rrties  where  different  evidence  might  be  adduoed. 
am  not  satined  that  Handman  may  not  be- 
affected  with  notioe  of  the  defect.  The  xeanlt  i» 
that  I  tMnk  the  judgment  of  Bnoklo;^,  J.  ia 
correct,  and  that  uie  appeal  must  be  dismissed 
vrith  costs. 

SoUtttors :  Jemee  Morley ;  8.  L.  MaeAndrvw. 


Feb,  20  and  21. 

(Before  Williams,  SiniUNa,  and  Oozsvb- 
Habdt,  L.JJ.) 

OlTVSB  0.  GOTXBNOB.  AVD  GOHPAITT-  Or  TBK 

Bahk  ow  England,  (a) 

APPKAL  PBOK  THE  CBANCEBT  DITISIOH. 

Principal  and  agent— Power  of  attome^~~-ImplieS 
warranty  of  authoritg  —  Forged  etgnatnre 
Transfer  of  atoek — LiabUiiy  of  innoeent  aUor- 
ney. 

One  of  two  trvateee  of  two  sums  of  etoek  etandinp 
in  their  names  in  the  booke  of  the  Bank  of  Eng- 
land eold  fAcm  ou<  uiidsr  j^tosrs  of  oimney  it> 
which  the  stmohtrs  cf  lUs  eo-fninse  had  beer^ 
forged,  a  etockbroker  who  had  no  knowledge  of 
the  forgery  acting  vndar  ihe  powen  and  seeewt- 
ina  ihe  trwMfert. 

Held,  that  the  etockbroker  having  den%anded  to  ae^ 
under  the  powers  was  liable,  under  an  in^^Hmt 
warranty  thathehadtheau(hmfiiy€/bothtrmiae9, 
to  mdenmifif  the  bank  for  ths  Zeis  they  had 
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foniedl  ^  being  ordered  in  an  aetUm  brought  by 

ike  other  tmttee  to  replace  (Ke  atoeke. 
Held,  oImo,  that  the  ca»e  wae  within  Oollen  v. 

Wright  (8  EU.  &  Bl.  647),  which  i$  not  limited  to 

eases  of  contract. 
Held,  aleo,  that  a  "  tranaactior. "  had  taJeen  place 

between  the  stockbroker  and  the  bank  toithtn  the 

rule  stated  by  Lord  StAer.  M.B.  in  Firbank's 

Eiecntora  r.  Hnmphrm  (56  L.  T.  Bep.  36;  18 

Q.  B.  Div.  54,  60). 
Dseieion  of  Kekewich,  J.  (81  L.  T.  Rep.  253;  (1901) 

1  Ch.  652)  affirmed. 
Per  WiUiams,  L.J. :  CoUen  v.  Wriirht  (nbi  imp.) 

has  not  been  affected  by  'Derrj  v.  Peek  (61  L.  T. 

Bep.  265 ;  14  App.  Cos.  337). 

Thib  was  an  action  bj  Edgar  Ollrer  against  the 
Bank  of  England  claimins  a  declaration  that  tbn 
transfers  of  a  snm  of  26337. 12s.  Gd  Consols,  and 
a  earn  of  147Z.  5s.  4<2.  Bank  of  England  stock  to 
which  he  was  entitled  as  snrrlTing  traatee.  were 
void  on  the  gronnd  that  hia  signature  was  forged 
to  tiie  powers  of  attorney  nnder  which  the  trann- 
Im  were  made;  and  an  order  directing  the  bank 
to  replaoe  the  stooks  and  pay  the  back  dlTidends, 
or  pay  tba  value  uid  interest  a%  4  par  cent.  The 
bulk  had  aenred  Uessra.  Starkey,  Levieaon,  and 
Cooke,  who  or  some  of  whom  had  transacted  the 
btuineBs.  with  a  third  •  par^  notice  under 
Order  XVI.,  r.  48,  claiming  to  be  indemnified  by 
the  defendants  or  each  of  them  against  alt  loss 
which  might  accrue  to  the  bank  by  reason  of  aor 
transfer  of  stock,  or  payment,  which  the  bank 
might  be  ordered  to  make  in  tiie  acti(»i,  and 
against  all  cotAt,  and  claiming  judgment  accord- 
ingly. 

In  Dec.  1857  the  two  sums  of  stock  above- 
mentioned  were  Rtanding  in  the  names  of  the 
plaintiff  Edgar  Oliver  and  his  brother  Frederick 
William  Oliver,  a  eolicitor,  as  trustees. 

At  the  request  of  Frederick  William  Oliver 
alone,  Uessrs.  Starkey,  Leveson,  and  Cooke 
applied  for  and  obtained  a  power  of  attorney 
dated  the  20th  Dec.  1897,  purporting  to  appoint 
William  John  Starkey  and  Edward  John  Leveson 
attorneys  for  the  purpose  of  selling  and  txana. 
lerring  the  Oonsola. 

On  the  23rd  Deo.  1897  the  Bank  ot  England, 
under  the  pbwer  of  attorn^,  which  paiported  to 
be  exeontea  by  both  tiie  traatees,  traonerred  the 
Poneola  to  otlwr  perwoB. 

.  On  the  8th  Uaroh  1898  the  bank  nnder  precisely 
rimilar  circnmstanoes  transferred  the  Irank  stock 
to  other  persons. 

Mr.  StarkOT  in  both  cases  alone  demanded  to 
act  and  acted  on  the  powers  of  attorney. 

On  the  7th  Jul^  1899  Frederick  William  Oliver 
died,  and  the  plamtifT  for  the  first  time  heard  of 
the  transfers  and  foond  that  bis  signature  to  the 
powers  of  attomer  had  been  forged. 

At  the  trial  of  the  action  the  forgery  of  tiie 
powers  o{  attorney  was  proved,  and  Kekewich,  J. 

Sve  judgment  for  the  pluntiff  in  the  terms  of 
B  Btatement  ot  olaim. 

The  defendants,  the  Bank  of  England,  based 
their  olaim  against  the  stockbrokers  on  the  repre- 
sentation*  nmde  in  the  powers  of  attorney  and 
the  transferB  that  they  were  authorised  by  both 
the  tragteea,  and  on  an  implied  warranty  that  the 
Bignatiiw  were  gnuuiiie. 

The  Btoekbrokers  dWiBcl  making  any  represen- 
taSioiiB  aa  to  thmr  authority,  ana  said  the  bank 


made  their  own  inquiries,  and  had  the  signatnreB 
examined  by  experts,  and  passed  them  as  granine. 

Kekewich,  J.lield  (84  L.  T.  Bep.  253j  that  Ur. 
Starkey  was  liable,  under  the  implied  warranty 
that  he  hod  the  authority  of  both  truBteeB  to 
execute  the  tranafer,  to  indemnify  the  bank,  and 
Hr.  Storey  appealed. 

Sir  B.  T.  Beid,  K.O.,  Upjohn,  K  G.,  and 
Stewart-Smith  for  the  appellant. — There  was  no 
implied  warranty  by  the  appellant  as  to  the  signs* 
tares  to  the  power  being  genuine.  The  bank  and 
the  brokers  had  the  documents  before  them.  The 
bank  made  their  own  inquiries,  and  did  not  rely 
on  any  representations  made  by  the  broker;  the 
signatures  to  the  powers  were  examined  and 
passed  by  their  own  experts.  Tbe  broker  had  not 
such  good  mems  of  judeing,  aui  the  doubt  which 
some  of  tbe  bank  officials  bad  as  to  the  signature 
of  Edgar  Oliver  being  genuine  was  not  com* 
muuicated  to  the  broker,  who  had  no  means  of 
disrovering  the  fraud.  The  oaee  of  CoUen  v. 
Wright  (8  Ell.  &  Bl.  617)  does  not  apply  to  this 
case,  as  it  only  applies  to  cases  of  contract — that 
is,  where  one  person,  profdsaing  to  have  the 
authority  of  another  to  do  so,  induces  a  third 
person  on  the  faith  of  that  representation  to  enter 
into  a  contract  with  the  supposed  principal.  In 
such  a  case  the  person  purporting  to  act  as  the 
agent  is  liable  to  the  third  person.  An  agent  who 
is  not  aware  that  he  has  no  authority  is  not  liable. 
JDiickson  v.  Beuter's  Telegram  Company  (37  L.  T. 
Bep.  370;  3  0.  P.  Div.  1)  is  in  favour  of  the  ap- 
pellant. Tbe  circumstances  of  this  case  do  not 
amount  to  a  "  transiction  "  within  the  rule  stated 
by  Lord  Eaher,  M.B.  in  Firbank's  Executors  v. 
Humphreys  (56  L.  T.  Rip.  38 ;  18  Q.  B.  Div.  54, 
60).  -  In  that  case  Lindley,  L.J.  treated  the  ruleof 
Collen  V.  Wright  as  an  exception  to  tbe  general 
rule.  Bandell  V.  Trimen  (IB  0.  B.  786)  shows 
what  amounts  to  a  "  tranaaotion."  TTntess  CoUen 
T.  Wright  is  oimfined  to  oases  of  contracb,  it  is  over- 
ruled by  Dctry  v.  Peek  (61 L.  T.  Bep.  265 ;  14  App. 
Cos.  3£f7) ;  and  Low  v.  Bouwrie  (65  L.  T.  Bep. 
533,  537;  (1891)  3  Ch.  82, 100)  shows  that  caseti 
analagona  to  CoUen  v.  Wright  have  been  treated 
88  overruled.  In  PolhiU  v.  Walter  (3  B.  &  Ad. 
114, 124 ;  37  R.  B.  344)  Lord  Tenterden  sud :  "  U 
the  defendant  had  had  good  reason  to  believe 
his  representation  to  be  time,  as,  tor  instance,  it 
he  had  acted  on  a  power  of  attorney  which  he 
supposed  to  be  genuine,  but  which  was  in  fact  a 
forgery,  he  would  have  incurred  no  liability,  for 
be  would  have  made  no  statement  whioh  he  knew 
to  be  false."   They  also  referred  to 

Smout  V.  Rbery,  10  M.  &  W.  1,  9 ; 
Jenkins  r.  Hutohmcon,  13  Q  B.  744  ; 
BloomentfMl  t.  Ford,  76  L.  T.  Bep.  305;  (1897) 
A.  C.  156 ; 

HitltalU  V.  JTciry,  27  L.  T.  Bap.  18 ;  8S  L.  T. 

Bep.  683;  L.  Bep.  7  Ch.  App.  733  ;  7  E.  A  L 

App.  530; 
Lewis  V.  Sicholson,  18  Q.  B.  503,  515 ; 
Weeks  v.  Property  L.  Bap.  8  C.  P.  427. 

H.  D.  0.  Qrtene,  K.G.,  Laiham,  E.O..  and 
Howard  Wright,  for  the  bank,  were  not  called  on. 

WzLZJAJES,  IjJ.— In  this  case  the  facts  ate  very 
aim]^  indeed.  There  was  prodooed  before  the 
offioials  cf  the  Bank  of  Engltuid  by  the  appeUant, 
a  stookbroker>  a  power  of  attorney  whiob  pur- 
ported to  be  exeonted  1^  two  persons,  Fredniok 
William  Oliver  and  Edgar  Oliver.  Thpre  were. 
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some  Consols  which  were  standing  in  the  names 
of  Frederick  William  Olirer  and  Edgar  Oliver, 
,  and  the  broker  had  been  instructed  by  Frederick 
William  OliTer,  on  behalf  of  himself  and  Edgar 
Olivar,  to  sell  some  of  these  Console.  In  the 
ordinaiy  oonrae  the  broker  had  to  apply  for  a 
proper  fwm  of  power  of  attonwy.  uul  having 
applied  for  that  and  got  the  form,  the  antfaority 
would  then  be  execnted  by  the  two  persons  in 
whose  names  the  Consols  were  standing,  and  the 
broker  would  In  the  ordinary  course  produce  at 
the  Bank  of  England  the  executed  authority. 
Sad  to  say,  the  name  of  Edzar  Oliver  was  forged 
hj  his  brother  Frederick  William  Oliver.  As  I 
•my,  the  broker  produced  this  authority,  and 
upon  the  production  of  it  he  demanded — I  say 
'"demanded"  becaase  that  is  the  actual  word  used 
in  the  formal  application — that  the  Bank  of 
England  should  perform  their  statutory  duty. 
The  Bank  of  England  acting  on  that  demand, 
did,  in  pursuance  of  this  power  of  attorney,  per- 
form their  statutory  duty.  The  whole  thing  we 
have  to  decide  here  is  whether  or  no,  as  the  law 
stands  at  the  present  moment,  there  is  raised  by 
implioatiou  of^  law  a  warnuty  by  the  broker  of 
the  authorify  on  which  he  demanded  that  the 
bank  should  act  He  purported  to  act  as  the 
agent  of  thera  two  gentlemen.  By  reason  of  this 
forgery  he  had  not  the  authority  of  these  two 
gentlemen.  In  my  judgment  the  law  does  raise 
an  implied  warranty  as  ageinst  ttie  broker.  We 
have  heard  a  very  interesting  argument  from 
counsel  for  the  appellant,  bnt  in  my  iudgment 
that  argument  invited  the  court  to  deal  with 
queBtions  which  are  not  raised  for  our  decision  in 
this  case.  Ingenious  propositions  were  put  before 
us,  and  the  question  was  raised  as  to  what  was 
the  principle  of  the  decision  in  CoUen  t.  Wright 
(ubi  8up.)t  and  how  far  that  decision  extended.  We 
have  not  to  decide  that ;  we  have  simply  to  decide, 
in  the  first  place,  whether  the  present  case  comes 
within  the  dstusion  of  Collen  v.  Wright ;  and,  in 
the  second  place,  assuming  that  it  does,  has  there 
been  any  decLsion  which  luu  made  CoBen  t.  Wright 
cease  to  be  good  law ;  and  perhaps,  in  the  third 
place,  have  any  of  the  decisions  which  have  been 
given  since  CoUen  v.  Wright  so  narrowed  that 
decision  as  to  prevent  it  applying  in  the  present 
case  ?  Now,  in  my  judgment  none  of  the  deci- 
sions have  had  that  effect.  On  the  contrary, 
they  have  had  jast  the  contrary  effect — that  is 
to  say,  they  seem  to  me  to  show,  and  to  show  to 
demonstration,  that  the  present  case  is  governed 
by  that  decisioil.  Now,  with  reference  to  the 
decision  in  Callen  v.  Wright  itself,  I  wish  to 
point  out,  before  I  deal  with  the  actual  judg- 
ments, th^t  the  weight  of  this  decision  is  rery 
much  enhanced  by  the  fact  that  in  the  Exchequer 
Chamber  Cockbum,  C.J.  was  a  dissentient  judge, 
and  in  the  reasons  given  for  his  judgment  he  put 
forward  a  great  many  of  those  considerations 
wfaioh  have  been  vamA  upon  oa  by  conrsel  for 
the  appdUnt.  The  decision  in.  Coum  t.  Wright 
was  delivered  by  Willes,  J.,  and  the  judges  who 
concurred  with  the  judgment  of  WiUes,  J.  were 
Pollock,  C.B.,  Yaughan  Williams,  J.,  and  Bram- 
well.  Watson,  and  Ghannell,  BB.  The  judgment 
of  Willes,  J.  is  very  short,  and  the  material  state- 
ments in  it,  to  my  mind,  are  these :  After  refer- 
ring to  the  case  of  an  agent  {oolasdng  to  act 
for  a  third  party  for  whom  he  vras  not  antooriaed, 
but,«o  professing,  honestly  indnoes  somd>ody  else  to 


contract  with  him  as  the  agent  that  he  professed  to 
be.  Willes.  J.  says  (8  E1I.&  BI.  657) : "  The  obligation 
arising  in  such  a  case  is  well  expressed  by  saying 
that  a  person,  professing  to  contract  as  agent  for 
another,  impliedly,  if  not  expressly,  nndarfcakee 
to,  or  promises,  the  person  wlu>  enters  into  snch 
contract,  upon  the  faitii  of  the  professed  went 
b^g  duly  authorised,  that  the  authority  which 
he  professes  to  have  does,  in  point  of  fact,  exist. 
The  fact  of  entering  into  the  transaction  with  the 
professed  agent,  as  such.  Is  good  consideration 
for  the  promise."  Now,  Cockbum,  C.J.  did  not 
agree  with  the  proposition  there  stated  by  WiUas, 
J.  He  thought  that  no  snch  implied  oontmct 
ought  to  be  raised.  He  pointed  out  that  as  a 
matter  of  history  it  had  not  been  raised, 
because  for  a  long  time  it  had  been  supposed, 
lirst,  that  a  person  who  honestly  made  a 
statement  might  have  an  action  brought 
against  him  upon  the  ground  that  although 
he  had  made  the  statement  honestly,  yet  that 
it  was  a  statement  as  to  which  he  haa  a  duty 
to  inform  himself  of  the  fact,  and  under  each 
circumstances  an  action  wonld  lie  against  him  in 
the  nature,  as  it  was  called,  of  an  action  for 
deceit.  That  had  ceased  to  be  the  law.  Secondly, 
for  a  long  time  it  was  supposed  if  a  man  pro- 
fessed to  act  as  an  agent  for  another  to  make  a  con- 
tract, that  in  the  event  of  his  turning  out  not  to 
be  an  agent,  although  he  honestiy  supposed  he 
was,  of  that  parson,  he  could  be  made  liable  as 
principal  on  that  contract.  That,  a«un,  had 
ceased  to  be  the  law.  Cockbum,  G.J.  thought 
that  the  fact  that  the  previous  decisions  had  left  the 
person  who  acted  upon  the  honest  misrepresenta- 
tion without  a  remedy  was  no  ground  for  invent- 
ing a  new  fiction  of  law  in  order  to  give  him  a 
right.  But,  notwithstanding  that,  Wmes,  J.  and 
his  brethren  had  no  doubt  but  that  an  implied 
warranty  was  raised  in  such  a  case.  Now.  I  i^ree 
that  so  far  as  the  decision  in  ColUn  v.  Wright  is 
conoerued,  it  is  really  <nily  a  decision  upon  cases 
in  which  you  have  someone  professing  to  be  act- 
ing as  the  agent  of  another.  Cases  were  pat  to 
na  in  argument  of  other  representations  heing 
made ;  I  mean  cases  where  tiie  represmtation  was 
not  of  agency,  but  a  representation  of  something 
else,  as,  for  instance,  a  representatkm,  as  in  Derrw 
T.  Pieek  (ubi  tup.),  that  the  company  were  entitled 
to  use  steam  machinery.  But  for  the  purposes  of 
this  judgment  I  can  only  assume  that  the  deci- 
sion in  Collen  v.  Wright  is  a  deciuon  which  ia 
applicable  to  the  case  of  a  person  who  is  pro- 
fessing to  act  as  the  agent  of  another,  who  miuces 
a  representation  for  the  purpose  of  indn<nng  a 
third  person  to  act  upon  the  truth  of  that  repre- 
sentation, and  who  makes  sU'ch  representation  in. 
the  matter  of  business.  Bat  counsel  for  the 
appellant  was  not  content  that  the  court 
shonld  limit  CoUen  t.  Wright  to  oases  where, 
there  is  a  pntfeasion  to  act  as  agent  for 
aootiier.  It  is  said  the  case  only  applies  to 
the  oaae  where  the  professine  agent  proposes  to 
make  a  contract  on  behalf  of  his  uleged  prindipal. 
U  you  take  tbe  actual  facts  of  CoImt,  Wright, 
that  is  true;  but  I  see  nothing  in  the  judg- 
ment of  WiUe^  J.  in  the  slightest  degree  to  lead 
(me  to  suppose  that  be  inteimed  thus  to  limit  the 
4n>erati<m  of  his  judgmesit;  tm  the  oonbraiy,-  sKoh 
observations  as  he  Shea  make  upon  the  subject  oC 
tlw  consideration  for  the  promise  given  to  the 
professed  agent  lead  me  rather  to  omne  to  a  c(m> 
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tnry  oonoltuion.  Now,  that  bung  bo,  nnder  the 
circamrtancea  one  has  to  look  at  the  later  eaaes  to 
see  whether  there  ia  anything  to  joatifj  such  a 
limitation.  The  first  of  those  cases  inpoint of 
date  was  Diekton  v.  Beuter't  TeUgram  Vompany 
(vhimtp.),  and  the  second  is  Firhank*»  Eieecuiora  v. 
Humphrey*  (ubi  As  the  latter  case  is 

nearer  to  the  qaestion  of  the  existence  of  this 
ItmitatioQ  saggested  hj  ooonsel  for  the  appellant, 
I  propose  in  the  first  instance  to  deal  with  that 
casa  Firbank  was  a  railway  contractor,  and  he 
was  entiUed  to  be  paid  in  cash,  hat,  the  company 
not' being  in  the  position  to  pay  cash,  an  agree- 
ment ma  made  during  the  progress  of  the  works 
by  iriiich  he  agreed  to  accept  debentore  stock  in 
lien  of  cash.  XJodex  those  ciionmstanoM  the 
drfsndanta,  who  were  diraotors  of  tba  company, 
issued  to  Firbank  certifioatee  for  the  debraitore 
stock  which  he  had  idready  itfreed  by  a  binding 
agraemoit  with  the  company  Uiat  he  woold  take 
in  lian  of  cash,  nnfwtunaiel^,  it  tnmed  oat  that, 
when  these  debeutares  or  oertifioates  of  debenture 
stock  were  issued,  the  power  of  the  company  to 
inne  debentures  or  debenture  stock  had  already 
beeu  exhausted,  and  that  thwefore  the  directors 
who  purported  to  issue  the  certificates  bad  no 
authority  so  to  do.  I  am  not  quite  sure  whether 
the  power  was  exhausted  at  the  time  the  agree- 
ment  was  made  by  the  contractor  to  take  the 
debenture  stock  instead  of  cash,  but  I  am 
sssumine  for  the  purposes  of  my  judgment  that 
it  had  been  exhausted  at  the  time  when  the 
sMupai^  nade  the  Bgieement«  thoi^h  I  do 
not  Hunk  it  makes  the  dightest  diuferenoe 
m  tiie  oonclntion.  Therenpon  Firbank  pro- 
ceeded to  SQO  the  direeton  who  issued  this 
stock  really  upon  the  warranty  of  authority 
w^th  moat  be  implied  from  their  acts,  in 
the  argument  which  is  attributed  to  counsel 
for  the  directors  (18  Q.  B.  J)W.  56).  after  pcinting 
out  that  there  was  a  contract  binding  the  com- 
pany in  existence,  and  that  all  the  directors  had 
done  was  to  issue  these  debentures  after  that 
binding  contract  had  been  made,  they  say :  "  To 
make  the  defendante  liable  under  these  cironm- 
stances  would  be  to  extend  the  principle  of  CoUen 
T.  Wright  (u&>  sup.)  far  beyond  any  of  the  recorded 
sasss.*'  Then  they  point  out  in  a  numbenr  of  other 
casBS  like  CoUen  t.  WrigM  no  otmtraot  existed,  as 
in  tMa  caae^  Unding  on  tiie  prindpal.  Than  in 
his  judgment  Lrad  flaher  refora  to  tlw  argnment 
iipoDeSheraide^aBdBaTe(18Q.B.I>iT.fi9):  "On 
l£e  one  aida  it  ia  said  tbat,  aoowding  to  the  rule 
in  ColUn  t.  Wrighi  (ttHinp.),  Firbank  had  a  right 
to  sue  the  directors.  The  way  in  which  it  is  put 
is,  &at  the  directors  were  agco^ts  of  the  com- 
panr,  and  had  authority  to  issue  debenture  stock 
tanding  on  the  company,  provided  the  powers  of 
issuing  such  stock  had  not  been  exhausted ;  but 
tbey  iud  no  authority  to  make  an^  over-isane  so 
SB  to  bind  the  company.  By  issuing  these  oerti- 
ficates  it  is  said  that  it  must  be  impued  that  they 
had  affirmed  that  they  had  authority  to  issue 
them,  and  that  Firbank  accepted  them,  relying 
on  tint  affirmation  of  authority,  and,  as  by  reason 
cf  want  of  authority  he  has  been  damaged,  the 
defendants  hare  nuMe  thmnselvea  personaUy  liable 
vitlun  tha role  laid  downin  CoUmT.  Wright.  On 
theotber  liaaid»ifc  i>*Bid  thatoanuot  be  so»  becanae 
tUadebBBtnm  stock  waa  iaaned  in  fnlfibnent  of  a 
•ontraet  wbieh  was  binding  <m  tiie  ocmpany, 
vbereas  in  that  eaae  the  oontmob  which  the  agent 


profeaaed  to  enter  into  on  behalf  of  his  principal 
waa  inralid  as  against  the  principaL  I  think  the 
langua^  used  in  Weeka  v.  Propert  (ubi  sup.) 
ajia  DieJcMon  V.  Renter' a  Telegram  Company  {ubi 
sup.)  shows  tbat  the  principle  of  Collen  v.  Wright 
extends  further  than  the  case  of  one  person  in- 
dn(ung  another  to  enter  into  a  contract."  Now, 
that  has  been  really  the  whole  basts,  the  beginning 
and  the  end,  of  the  ai^ument  of  counsel  for  the 
appellant,  that  the  decision  in  Collen  v.  Wright 
does  not  extend  further  than  the  case  of  one 
person  inducing  another  to  enter  into  a  contract. 
Then  Lord  Esher  goes  on  to  say  what  the  llmita 
of  the  ded^km  in  GoUmr,  Wright  are :  "  The  rule 
to  be  deduced  is*  that  where  a  person,  bj  aseerting- 
that  he  has  the  authority  of  the  principal,  iuduoea- 
another  persbn  to  enter  into  an^  transacti<m 
which  be  would  not  hare  entered  into  but  for 
that  assertion,  and  the  assertion  turns  out  to  be 
untrue,  to  the  injury  of  the  person  to  whouk 
it  is  made,  it  must  be  taken  that  the  person 
making  it  undertook  that  it  was  true,  and  he* 
is  liable  personally  for  the  damage  that  baa 
occurred."  It  seems  to  me  that  those  wordB>- 
coTer,  and  of  necessity  cover,  the  present  oaee. 
Gouiuel  endeavoured  to  show  that  they  do  not 

govern^  the  preseut  case  by  trying  to  put  some 
mitation  upon  the  words  "  to  entor  into  any 
transaction  "which  limits  them  (which  can  hardly 
be  done,  looking  at  Lord  Esher 's  judgment)  to  the 
caw  where  there  is  an  inducement  to  the  person 
with  whom  the  alleged  agent  is  purporting  to  act 
to  enter  into  a  contract,  or,  at  all  events,  it  ia 
Bud  some  such  limitation  must  be  put  upon  the 
word  "  tranaactum"  as  would  exclude  the  present 
case.  I  cannot  concave  really  any  meaning  b^g 
given  to  the  word  "transaction"  which  would 
exclude  the  present  case.  Here  is,  as  I  have 
aaid,  a  case  where  the  defendant  comes  and. 
all^Cing  that  he  has  authority,  demands  that  the 
bank  shall  perform  its  statutory  duty ;  Snd  it  is 
then  said  Uiat  some  meaning  mast  be  giv^ 
to  the  word  "transaction"  to  prevent  that 
being  a  transaction  entered  into  oetween  the 
bank  and  the  broker.  That  being  so,  I  will 
only  sa^  one  word  more.  It  is  said  that  there  is 
something  in  the  judgmeot  of  Lindley,  L.J.  in 
Firbttnk'a  Eseecutori  t.  Humphreya  which  puts 
the  case  upon  a  differmt  basis.  I  cannot  agree. 
On  the  contraiy,  I  think  that  when  what  hard 
Bsber  aaid  there  waa  apoken  of  as  being  a  dictum, 
anffident  importance  was  not  given  to  the  paa- 
sage  that  I  have  juat  read.  It  aeema  to  me  that 
it  is  the  whole  basis  of  the  dedsiM],  and  not  a 
mere  dictum  and  a  reasoning  of  one  judge.  I 
know  it  is  often  said  that  Lindley,  L.J.  bases  his 
judg^oit  upon  another  ground.  I  cannot  agree. 
I  quite  agree  that  he  does  point  out  that  in  hia 
judgment,  even  if  the  strictest  interpretation  is 
put  upon  CoUen  v.  Wright,  it  might  he  that  that 
case  came  within  it,  because  he  says  (18  Q.  B. 
Div.  62) :  "  Moreover,  they  in  effect  requested  him 
not  to  insist  on  payment  in  cash,  and  to  go  ou 
with  the  works,  in  consideration  of  receiving 
debenture  stock."  That  is  to  say,  he  mentions  a 
view  of  the  case  which  importo  a  new  agreement 
as  between  the  company,  the  alleged  principals 
of  the  directors,  and  the  directors.  But  see  how 
he  goes  on  after  having  stated  that  fact :  "  There 
is  the  reineaentatifm  hy  t^e  directora  to  the  ooup 
tractor  and  cmtsideratifm  ^ven  by  him  in  the  ^pe 
oi  action  by  him  on  the  faith     auoh  representa- 
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tion.  Kothine  more  is  necessary  to  make  the 
principle  laid  down  in  CoUen  t.  Wright  applicable 
to  the  case."  Then  a  few  lines  lower  down  he 
says :  "  S|>eakii]g  generally,  an  action  for  damacres 
wul  not  lie  against  a  person  who  honestly  makes 
a  misrepresentation  which  misleads  another.  But 
to  this  general  rule  tliere  is  at  least  one  well- 
established  ezoepUon — viz ,  where  an  agent 
asenmea  an  authority  which  he  does  not  possese, 
and  indacee  another  to  deal  with  him  npon  the 
faith  that  he  has  the  authority  which  he 
aasnmea."  Af^ain  it  seems  to  me  that  the 
present  case  dearly  falls  within  the  very  words  of 
that  judgment.  It  seems  to  me  that  jost  as  I 
Mud  of  "  tnnBactioD,*'  that  it  was  imposatble  to 
put  any  deBnition  on  tbe  tranaacUon  whioh  would 
ezclade  wlu^  was  done  as  between  the  bank  and 
the  broker,  bo  I  think  that  what  was  done 
between  the  bank  and  the  broker  comes 
within  the  words  of  Lindley,  L.J.  Now,  I  am 
only'  going  Tery  shortly  to  call  attention  to  a 
word  or  two  in  the  judgment  in  Dickaon 
Reuter^s  Telegram  Company  (ubi  tup).  I  wish 
to  point  out  that  in  that  case  what  happened  was 
that  the  defendants,  the  company,  had  delivered  to 
t^e  plaintiffs  a  message  which  was  not  intended 
for  them.  The  plaintiffs  then,  reasonably  sup- 
posing that  the  message  came. from  their  agents 
and  was  intended  for  them,  acted  upon  it  and 
incurred  loss,  and  it  was  held  by  the  Court  of 
Appeal  (alBrming  the  dednon  <n  the  Common 
FfeoB  DiTisum)  maJt  thepluntifEs  could  not  main- 
tain  any  aotaon  against  the  detondanta  npon  the 
ground  <rf  their  nsgligenoe,  or  ot  an  implied 
representation  by  them  that  the  message  was  sent 
1^  the  plaintiffs  agents.  In  his  jodgment  Bram- 
weU,  Ii.J-,  after  saying  that  he  does  not  think 
that  Collen  r.  Wright  is  really  an  exception  to 
the  rule  that  an  action  will  not  lie  for  an  intiooent 
misstatement — as  to  which  1  do  not  feel  bound  to 
say  anything  bv  way  of  criticism  at  all,  it  is  not 
necessary  in  this  case — says :  "  Collen  t.  Wright 
(ubi  sup.)  establishes  a  separate  and  independent 
mle,  wnioh,  witiiout  using  language  rigorously 
accurate,  may  be  thus  stated :  If  a  person  requests 
and.  by  asserting  t^at  he  is  clothed  with  the 
necessary  authority,  induces  another  to  enter 
into  a  negotiation  with  himself  and  a  transaction 
with  the  person  whose  authority  he  represents 
that  he  has,  in  that  case  thm-u  a  oontnuit  by 
him  that  he  has  the  aotiiority  ot  the  person  with 
whom  he  requests  tiie  other  to  «iter  into  the 
tranaadaon.  That  seems  to  me  to  be  the  finb- 
atanoe  of  deddon  in  Collen  t.  Wright." 
Then  Brett,  L.J.  makes  a  statemrat  whicn  is 
really  to  the  same  efEect.  He  says  he  has 
come  to  the  oonelnsion  that  the  dedmon  in 
CoUen  T.  Wright  "  was  founded  upon  a  different 
and  independent  rule,  which  may  be  stated  to 
be,  that  where  a  person  either  expressly  or  by 
his  conduct  invites  another  to  negotiate  with  him 
npon  the  assertion  that  he  is  filling  a  certain 
character,  and  a  contract  is  entered  into  upon 
that  footing,  he  is  liable  to  an  action  if  he  does 
not  fill  that  character;  but  the  liability  arisee 
not  from  the  misrepresentation  alone,  but  from 
the  invitation  to  act  and  from  the  acting  in  con- 
sequence of  that  invitation."  It  doee  not  seem  to 
me  that  there  is  anytliin^  in  those  judgments 
which  supports  any  limitation  whioh  it  is  sought 
to  put  upon  the  mle  down  in  CeUmr.  Wright, 
and  we  «uiU  aooepfe  to-day  the  interpretation  of  that 


rule  which  was  laid  down  by  Lord  Esher  in  the  way 
in  which  I  have  mentioned  in  Firbank'a  SsmnUorM 
V.  Humphreys  {vbi  svjt.).   Now,  I  wish  to  say  one 
word  about  a  su^^eation  that  has  been  made, 
first,  that  Berry  t,  Pe«ilc  (u&i  sup.)  has  in  some 
way  or  other  overruled  the  deciuon  in  CaUen 
Wright ;    secondly,  that  the  case  of  Low  t. 
Bouverie  (u&i  «up.)  shows  that  in  the  Chancery 
Division  oases  analogous  to  the  case  of  CoUea  r. 
Wright  have  been  treated  as  overruled.   Now,  it 
ia  not  suggested  that  Berry  t.  Peek  in  terms  ovor- 
rules  Cotlen  t.  Wright — it  is  nob  mentioned  in  the 
case  from  banning  to  end— and  tiie  real  qoMtion 
is  whetiier  Moanse  it  has  beeoa  finally  deoided  in 
tiie  House  of  Lords  that  no  aotiaiwill  lie  tor  what 
has  been  called  a  legal  fraud — that  is  to  nj,  no 
action  will  lie  tor  a  misrepresentation  whidi  is  not 
consciously  made — that  therefore  it  follows  that 
there  can  be  no  state  of  circumstances  baaed  npcm 
a  representation  which  can  raise  an  implied  war- 
ranty such  as  that  whioh  is  sut^iested  here.  The 
role,  as  I  have  stated,  in  Collen  v.  Wright  in 
merely  that,  if  &  man  professes  to  be  an  agent  and 
gets  another  to  act  in  matters  of  busincBS  upon 
that   profession   and   that   acting  is   to  the 
detriment  of  the  person  who  is  so  induced 
to  act,  the  law  raises  an  implied  warranty  of  the 
averred  authority  of  the  agent.   I  confess  I  do 
not  see  that  Berry  t.  Peek  in  any  way  renders  it 
impoasibte  to  continue  to  affirm  that  CoUen  T. 
Wright  is  good  law.  Then  with  retard  to  Low  t. 
Bouverie  {ubi  sup.).  Jn  tbB  first  pUoe,  as  regards 
the  jndginettt  of  Lindicv  and  Bowen,  HJJ.,  thej 
both  use  such  words  abont  actions  based  niion 
warranties  as  clearly  leave  it  consistent  witii 
thdr  judgment  that  they  oonudered  that  I>flrry 
V.  Peek  left  CoUen  v.  Wright  antonched.  Then, 
aa  to  the  judgment  of  Ear,  L.J.,  although  I  do 
not  for  a  moment  say  that  he  says  anything  that 
would  lead  <me  to  suppose  that  he  had  in  his 
mind  as  an  exception  from  Derry  v.  Peek  the  role  in 
CoUen  V.  Wright,  yet  I  do  say  that  it  is  perfectly 
plain  that  he  thought  that  there  were  oertun. 
cases  of  innocent  misrepresentation  in  which  the 
Court  of  Chancery  had,  before  the  decision  of 
the  House  .of  Lords  in  Berry  t.  Peek,  compelled 
the  persoD  making  the  innocent  misrepresenta- 
tion to  make  good  his  words,  which  still  oonlanued- 
to  be  law  notwithstanding  tiie  decision  in  l>erry* 
T.  Peek ;  and  the  first  inatanoe  he  gave  of  tiub- 
is  an  instance  of  estopjtel.  Ot  oonrae  he  goes 
on  to  pdnt  ont  that  which  is  perteoUy  aoonrate, 
that  estoppel   does   not  touch  a  caae  lik« 
this — that  estoppel,  bdng  really  a  mle  ot  evi- 
dence only,  can  only  apply  in  a  case  where 
yon  seek  to  make  a  man  liable  b^  prevents 
ing  him  proving  the  tme  tacts,  his  oondnot 
having  been  inconaiatent  with  those  trae  facta 
and  having  induced  other  people  to  alter  their 
position.    Tor  these  reasons  I  think  that  t^e 
judgmott  ot  Kekewich,  J.  is  i^ht  and  ahonld  be 
affirmed 

Stibliko.  L.J. — I  also  think  the  decision  of 
Kekewich,  J.  ought  to  he  affirmed.  The  ^neeticm 
is  whether  the  prindple  which  was  established  in 
Collen  V.  Wright  {ubt  tup.)  ia  to  be  apidied  to  the 
present  case  or  not.  The  main  argument  wfaioli. 
has  been  addreased  to  ns  on  hdiaU  of  the  appel* 
lant  is,  in  snbstano^  that  CoUen  t.  Wr^ht  is  a 
case  ot  extremdj  limited  applicatifm,  and  ia  <nUw 
toba  foUowed  in  a  similar  <uass  ot  oases ;  that  u 
to  say,  where  aperscm  professing  to  be  aa  sgsnt 
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lor  mother  ud  to  haTa  anthorily  ftnr  entering 
into  a  oontraet  <m  Ida  behalf  indaoea  a  third 
to  enterinto  andi  a  contnwt  on  the  ftuth 
<rf  that  lepteeentalaon.  It  eeema  to  me  that 
m  tUs  oonrfc  tiiafc  at:f(ntnent  cannot  prerail.  It 
ms  urged  in  this  oonrt  hv  rerf  eminent  coanBel 
in  the  oaw  of  Firbank'$  MMcuton  r.  Hum^hny* 
<eW  $mp.),  and  aa  I  read  the  judgment  both  of 
Lord  Esber  and  Lord  Lindler  (then  Lindtey,  L. J.) 
ihef  distinotlj  negatired  that  contention,  and 
Lopee,  L.  J.  agreed  with  them.  I  accept  tlte  rale 
vfauh  ia  appUoable  in  thii  oonrt  to  oaaes  <^  thie 
deeeription  as  stated  hj  Lord  Ether  (18  Q.  B. 
Dir.  60) :  "  The  rale  to  be  deduced  i«,  that  where 
a  penon  by  aawrtinK  that  he  has  the  authority  of 
the  principal  induces  another  person  to  enter  into 
inneaotdon  whioh  he  would  not  hare  entered 
hntforUiat  assertion,  and  the  assertion  turns 
oat  to  be  ni^me,  to  the  injoiy  of  the  person  to 
^KMn  it  was  made,  it  moat  be  tahw  that  tiie 
msni  making  it  undertoolc  that  it  was  tme,  and 
ha  ii  liable  person  ally  for  tiie  damage  tiiat  has 
oocorred."  Kow,  that  bein^  so,  it  seem  a  to  me 
the  (mly  qaestion  to  be  considered  is  whether  the 
nile  is  applicable  in  the  present  case.  It  is  con< 
tended  that  there  waa  no  **  transaction "  within 
the  meaning  of  the  rule  so  laid  down.  Now, 
what  took  j^ace  P  The  defendanta,  the  Bank  of 
Eiwhmd,  are^  law  intrusted  with  certain  dnt»e« 
irithreCeiencetothe  stock  in  question.  Tbe  stock 
it  transferable  cmly  in  the  books  of  the  bank,  and 
if  the  Bsnk  (A  England  n^leot  to  perform  thar 
duties  thOT  are  liable  to  acUons  at  the  instance 
e{  the  stockholdera.  Mr.  Starkey,  who  is  a 
broker,  came  to  the  bank  with  a  document  pur< 
poting  to  be  signed  by  two  atookboldera  whose 
esmes  are  registoedin  the  books,  and  he  formally 
makes  a  demand  Hhat  he  abovld  be  allowed 
to  eurdae  the  powers  wfaidi  purported  to  be  oon- 
farredon  him  by  that  document,  and  to  be  allowed 
io  make  an  entn'  in  ttie  book  whioh  would  haTe  the 
eSut  of  transferring  the  stock  from  the  perwms 
in  whose  name  it  ia  standing  to  another  person. 
To  that  the  Bank  of  England  accede ;  tlw  entry 
it  made,  and  they  permit  him  to  make  tJbe  transfer. 
It  turns  out  unfortunately  that  the  name  of  one 
of  the  stockholders  is  foi^^ed,  and  ha  has  brought 
an  action  and  obtaineda  judgment  that  the  bank 
ahoald  restore  him  to  his  former  position.  Now, 
did  not  what  took  place  between  sLr.  Starkey  and 
the  bank,  Mr.  Starkey  professii^  to  act  on  behalf 
of  his  principal,  amount  to  a  "  transaotion  "  P  It 
aaauw  to  me  it  would  be  a  very  narrow  reading 
«f  the  w<»d  if  it  was  not  a  tnuuaotion ;  for  the 
nanlt  waa  that  ff  the  poww  had  been  well 
eaentod— it  the  purported  power  had  bean  really 
«iUd-^iiere  would  have  bent  a  ohaage  in  the  Iwu 
pomtion  of  tiie  then  registered  holders  of  the 
stock,  and  that  the  new  transferee  would  become 
tbe  1^1^  owner  of  the  stock,  and  to  the  .new 
tnnafene  the  bank  would  henoefOTth  have  been 
mder  tbe  obligation  to  pay  the  dividends.  It 
unfortunately  tnmed  out  that  the  power  was 
mrslid,  and  tbe  result  to  the  bank  I  have  already 
•tated.  The  consequence,  tiiwefore,  of  what  took 
place  was  tliat  the  bank  changed  its  legal  position 
irith  reference  to  this  stock,  and  very  much 
to  th^  injuiy,  because  judgment  has  been 
obtained  ^^inst  tbem.  I  cannot  help  thinking 
that  this  ia  a  transaction  which  does  fall  within 
the  role.  Then  the  only  other  point  I  tUnk  I 
need  rabr  to  is  thia :  It  was  urged  that  regard 
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being  had  to  the  preeautions  which  the  Bask  of 
Enghnd  take  in  oomparing  the  ngnaturea  to 
the  power  of  attcnmsf  and  other  preoauiions  with 
the  object  of  aaoernaining  whether  the  powers 
which  are  preaented  to  them  realty  emanate  from 
the  principals  to  whom  the  stock  belongs,  the 
warranty  ought  not  in  this  case  to  be  held  to  be 
given.  It  seems  to  me  that  that  ccmtention  is 
not  well  founded.  It  is  not  materi&l  to  show  that 
the  Bank  of  England  took  precautions  unless  it 
is  also  shown  that  they  rely  on  those  precautions 
and  those  alone.  It  has  often  been  held  in 
actions  for  misrepresentation,  to  which,  perhaps, 
for  this  purpose  I  may  refer,  that  where  a  mit< 
representation  is  proved  and  shown  to  have  been 
relied  upon  that  is  enough,  although  the  perscm 
who  embarks  in  the  transaction  on  tbe  faith  of 
the  misroproeentation  may  have  also  other  ix^noe- 
ments  to  make  lum  oitor  into  the  tranaaotiOT. 
There  ia  an  instance  of  Hat  in  the  case  of 
EdgingUm  v.  FUnmamiee  (53  L.  T.  Bep.  369  ;  29 
Oh.  Div.  459).  It  seems  to  me  that  the  evidenoe 
does  not  go  far  enough  to  enable  Ur.  Starlnrf  to 
say  that  the  bank  did  not  act  on  the  faith  of  lit 
representation  of  authority,  and  I  think  the  con- 
clusion which  waa  come  to  by  Ke^wich,  J.  waa 
right 

GozBHS-HiBDT,  L.J.— I  BO  euUrdy  agree  wlth 
what  has  fallen  from  Williams  and  Surling,  "LJJ. 
that  I  think  it  would  be  only  a  waste  of  time  if  I 
were  to  add  anything  more. 

SoUoiUnv :  MorUv,  Bhimff,  and  Co. ;  Freth- 
field*. 


HIQH  COURT  OF  JUSTICE. 

OHANOEET  DlVISIOir. 
Jan.  21  and  22. 
(Before  Ebeswxch,  J.) 
Be  Bbjlbbhaw  ;  BsADSHaw  v.  Bbax)8IU.w.  (a) 

Wai— Power  of  appmntment—Benoteneu  EUc- 
ium — Covenant  to  eaxreiee  power  im  a  eorltoaZiir 
wav—Cowta—BuUe  of  Court  1883.  Order  LXV., 
r.  27— £ufef  qf  Cowt 1902,  r.  10. 

By  hit  will,  made  in  1863,  W,  B.  gave  propertjf 
vpon  irwtfo¥  \U  son  A.  B.,  and  hie  ehudren  er^ 
i»$ue  01  A,  B.  fftould  hy  wtU  mipoin^  €md,  in 
defatdl  of  appointment,  for  theenudren  eqxuiUy. 
A.  B.  tnl893,  on  kit  eecond  marriage,  covenanted 
wUh  the  irtuteee  tff  Hi*  marriage  eetUement  io 
eawrnte  the  fNwer  in  ihe  manntr  Mentn 
etmreeeed. 

By  Am  wiU  A.  B.,  in  eaerciee  of  the  power,  made  an 
amointment  in  favour  of  hie  eon  A.  E.  B.  for 
Ixfe,  a?ul  at  A.  E.  B.'m  deceate  for  Kia  childrtn 
then  living,  and  a  timilar  appointment  in 
favow  of  hie  daughter  O.  for  lye,  and  for  her 
children.  The  appointment  aubeequent  to  the 
We  interest  being  void  for  remoteneea : 

Held,  that  theplainHff  A.  E.  B.  and  the  daughter 
Q.  were  bound  to  elect  ae  hetwem  tkekr  l^e 
intereet  in  the  proper^  of  A.  B.  and  ihe  pro- 
perty wkidi  would  cMvofvs  on  them  m  dt/auU  (/ 
appointment;  the  eovenaiU  to  exereiee  the 
power  of  appointment  in  a  parUeular  way  wa* 
void ;  and  the  eorie  of  aU  paiHee  would  be 
allowed  out  of  the  estate,  "  ae  between  eolieitor 

(a)BaportMl  by  Fixxcis  B.  Adt,  Eaq..  BuTUtfr-ftt-L»w. 
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and  oZwnf In  Kekewieh,  J*m  opinion  Giose 
vfortU  were  bHU  necessary,  notwith$tanding 
mU  10  of  (he  BuUb  of  Court  1902. 

This  was  an  adjourned  Bnmmons  taken  oat  by 
Arthur  Evelyn  Bradebaw,  tbe  aole  executor  and 
truBtee  of  the  will  of  hia  father,  Arthur  Bradahaw, 
to  determine  the  qoeBtion  whether  oertain.  appoint- 
ments made  bj  Arthur  Bradshaw  under  a  power 
oontuned  in  the  will  of  his  father,  William  Brad* 
shsw,  were  valid. 

Bt  his  will,  made  the  22nd  Jan.  1853,  William 
Bradshaw  devised  certain  property  upon  trust  for 
his  son,  Arthur  Bradshaw,  tor  lif^  with  remwnder 
to  srach  of  his  ohUdren  or  remoter  issoe  bom 
wiQiin  the  limits  allowed  by  law,  ficn*  sach  estate 

estates,  and,  if  more  than  one,  in  such  propor- 
ti<niB  and  with  sach  limitations  over  for  tbe 
benefit  of  the  said  children  or  other  issue,  or  some 
or  one  of  them,  and  with  sach  restrictions,  and  in 
all  respects  in  aach  manner  as  he  ahonld  by  his 
will  or  testamentai^  writing  appoint,  and,  in 
default  of  such  appointment,  m  trust  for  all  and 
every  the  children  and  child  of  him  (Arthur 
Bradshaw)  who  being  a  male  or  males  should 
attain  the  age  of  twenty-one  years,  and  who  being 
a  female  or  females  should  atti^n  that  age  or 
marry,  equally  to  be  divided  between  such 
chil^«n,  if  more  than  one,  as  tenants  in  common, 
uid  if  there  should  be  but  one  such  child,  then 
the  whole  for  that  one. 

The  testator  also  devised  and  bequeathed  on 
the  same  trusts  one  ninth  share  of  his  reaiduaiy 
real  and  personal  estate  and  a  ocoiain  l^aoy,  and 
directed  that,  in  the  event  of  any  of  hie  other 
eight  children  d^g  withonfc  issne  (which 
happened  in  the  oaae  of  his  son  TnUiam),  the 
share  of  each  ohild  should  go  over  in  fevoar  of 
his  othor  children,  and  be  held  xcpaa  the  trasts 
declared  oonoeming  their  original  share*. 

The  will  also  contuned  proviaionB  for  the 
Bccnmnlation  during  minori^  of  income  not 
applied  in  maintenance,  and  a  power  of  advance- 
ment in  favour  of  grandchildren,  and  a  deolara- 
tion  that  no  grandchild  of  the  tes^tor's  who  or 
whose  issue  should  take  any  share  or  interest 
in  any  of  testator's  real  and  personal  estate 
under  anv  Buoh  appointment  as  thereinbefore 
mentioned  should  be  entitled  to  any  share  or 
interest  of  or  in  the  unappointed  part  thereof 
without  the  share  or  interest  so  appointed  to  him 
or  her  or  his  or  her  iasue  being  or  being  con- 
sidered to  be  brought  into  hotchpot  and  accounted 
for  accordingly,  unless  such  appoiutmeut  should 
contain  any  express  direction  to  the  contrary. 
The  will  also  empowered  testator's  children  to 
amt^t  Hfe  interests  in  &Tonr  of  any  sarriving 
wife  car  hnabond. 

By  a  oodidl  made  the  15th  Hay  1855,  the 
testator,  after  reciting  that  he  had  aold  certain 
properties  comprised  in  the  schedule  to  his  will, 
bequeathed  the  proceeds  of  sale  upon  the  same 
tnute  as  the  properties  sold. 

William  Bradshaw  died  on  the  12th  July  1855. 

Arthur  Bradshaw,  the  surviving  trustee  of  the 
will  of  William  Bradshaw,  by  hie  will,  made  the 
9th  April  1896.  appointed  ArtJiur  Evelyn  Brad- 
shaw his  executor. 

Arthur  Bradahaw  by  hia  first  wife  had  two 
children,  the  plaintifE  Arthur  Evelyn  Bradahaw 
and  tbe  defendant  Jffrs.  Margaret  matrice  Good, 
who  both  attained  the  age  of  twenty-one  years 
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By  his  seotmd  wife,  the  defendant  Urs.  Maud 
Alioe  Letatia  Bradshaw,  he  had  two  ohUdrai,  the 
defendants  Moey  Y.  F.  Bndshaw  and  WiiUam 
P.  A.  Bradshaw,  both  infants. 

No  settlement  wae  made  on  the  first  nuurriagtt 
of  Arthur  Bradshaw,  but  prior  to  his  eeoond 
marriage  he  executed  two  documents  dated  the 
7tb  and  8th  Feb.  1893.  Bv  the  first,  which  was  a 
deed  of  covenant,  of  which  the  defendant  W.  G-. 
Bradsbaw  was  trustee,  Arthur  Bradshaw  cove- 
nanted that,  in  addition  to  the  proviaion  he  was 
about  to  make  for  his  wife  and  issue  of  the  second 
marriage,  he  would  in  exercise  of  his  testamen- 
tary power  by  win  appoint  not  less  than  one- 
third  of  the  property  settled  upon  him  and  his 
issue  by  William  Bradshaw  in  trust  for  Arthur 
Evelyn  Bradahaw  and  Margaret  Beatrice  Grood» 
or  one  of  them,  or  some  or  one  of  their  issue. 
By  the  second  deed,  which  was  a  marriage  settle- 
ment, of  which  the  defendants  F.  0.  D.  Smythe^ 
D.  F.  Loftns,  and  W.  Q-.  Bradshaw  were  traneea, 
Arthur  Bradshaw  amxunted  to  his  widow  after 
his  decease  an  annuity  of  OOOZ.  charged  up<m  all 
the  property  settled  on  him  and  his  isaue  by 
William  Bradshaw,  and  covenanted  that  he  would 
in  exercise  of  tbe  power  by  will  appoint  that  a  part^ 
or  share  of  the  several  trust  real  and  personal 
estates  by  the  will  of  the  testator  William  Brad- 
ahaw directed  to  be  held  in  trust  for  Arthur 
Bradshaw  and  hia  children  thereinbefore  enume- 
rated, and  chained  with  the  payment  of  the 
annuity  of  6001.,  not  being  of  leas  value  at  the 
time  of  the  decease  of  Arthur  Bradshaw  than 
60002.,  should  from  his  death  be  held  b^  the 
trustees  of  the  will  upon  trust  for  the  child  or 
children  or  iaaoe  of  the  intended  marriwe  (suoh 
issne  to  be  bom  within  twenty-one  years  from  the 
death  of  Arthur  Bradshaw)  in  such  sharee  and 
proportaons  as  Arthur  Bradshaw  ahonld  a^mutv 
bat  so  nevertholooD  that  if  the  defendant  Mrs. 
Maud  A.  L.  Bnulshaw  should  be  living  at  the 
death  of  Arthur  Bndshaw,  and  in  receipt  oi  the 
annuity,  all  interest  payable  in  respect  <^  the 
investments  of  the  part  or  share  so  appcnnted 
and  set  apart  for  the  benefit  of  the  children  of 
the  intended  maj-riage  ahoald  during  the  oontinn- 
ance  of  the  annuity  be  received  and  taken  in  part 
payment  of  the  annuity.  Arthur  Braikfaaw  alao 
covenanted  not  to  exercise  hia  power  so  as  to 

Eostpcme  the  vesting  of  that  part  or  share  bey<Hid 
ia  death,  and  be  specially  provided  tor  the  appro- 
priation by  the  trustees  of  the  will  of  real  and 
personal  estate  sufficient  to  satisfy  the  annuity 
and  the  60001.,  and  declared  that  upon  any  suob 
appropriation  the  settlement  trustees  should,  if 
rei^uind  lOL^^  trustees  of  the  will,  releaae  the 
residue  of  William  BradBhaw*B  estate  from  moh 
annuity  and  priiu^pal  sum. 

By  his  will,  ma&  the  9th  April  1896,  ArUrar 
Bradahaw  confirmed  the  settlement  made  on  lu» 
marria^  with  the  defendant  Maud  A.  It.  Brad* 
ahaw,  and  directed  tbe  same  to  be  carried  out  and 
given  effect  to,  and,  she  heang  thereby  and  witib 
her  other  property  sufficiently  provided  for,  he 
made  no  other  provision  for  her  in  his  will. 

Testator  then,  in  exercise  of  all  powers  of 
apimintment  in  favour  of  his  children  and  their 
issue  vested  in  him  by  the  will  of  William  Brad- 
shaw, appointed  the  whole  of  the  property  over 
which  he  had  such  power  of  appointment,  and 
alao  devised  and  bequeathed  all  other  his  real  and 
personal  estate,  as  to  a  freehold  house  called  the 
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Boebndc,  unto  H.  B.  Qood  tor  her  life,  and  after 
her  death  few  her  children  then  living  in  eqnal 
Auw,  or  it  only  one.  then  the  whole  to  nch  (me, 
with  remainder  over  in  default  of  childranf  and 
he  appmnied  three-fifths  of  the  rest  of  the  settled 
mapwty  (and  of  the  Boeback  in  the  event  of 
Bbs.  Good  dying  vithout  children),  and  of  all 
other  his  property  in  trust  for  the  plaintiff 
Aitiiar^Erelyn  Bradshaw  for  life,  with  remainder 
to  his  children,  and  in  defatdt  of  cbildrrai  to  the 
defendant  Sfoey  Y.  F.  Bradshaw,  tor  life,  with 
remainder  to  her  children  in  lite  manner  as  her 
two-fifths  original  share,  and  as  to  the  remaining 
two-fifths  thereof  in  tmst  tor  the  defendant 
Hoey  T.  F.  Bradshaw  for  life,  with  remainder  to 
hor  children,  and  in  default  of  children  to  the 
pLuntilE  A.  E.  Bradshaw  for  lite,  with  remainder 
to  Mb  diildren  in  like  manner  a*  his  original 
three-fit ths  share,  but  with  a  prorition  Vbat  the 
deCradant  Mo^  Y.  F.  Bradshaw  should  have 
3001.  out  of  capital  in  the  event  of  her  marriage. 
Testator  also  declared  that  in  the  event  of  any 
child  of  either  the  phuniifl  or  the  defendant 
Voey  Y.  F.  Bradshaw  dying  during  his  or  her 
parent's  lifetime  leaving  a  child  or  children  sur- 
viving, and  who  should  be  living  at  the  date  of 
division,  such  child  or  ebiidren  should  take  by  sab- 
stitntion  his,  her,  or  their  parent's  original  share. 

The  court  heid.  that  the  life  interests  appointed 
were  good,  but  the  appointments  in  remainder 
were  bad,  and  that,  subject  to  the  life  interesto, 
the  proper^  passed  to  the  pezsoos  entitled  in 
default  of  appointment. 

Two  questions  were  then  argued:  (1)  Whether  a 
ease  <tf  election  arose;  (2)  as  to  the  effect  of  the 
covenuts  in  the  deeds  ot  the  7th  and  Stii  Feb. 
1883. 

Warrington,  £.0.  and  S.  J.  Tarleer  for  the 
pbun^  Artfaar  Evelyn  Bradshaw.— The  appdnt- 
DMut  infringes  the  rule  i^ainst  perpetuitias,  and 
no  oaae  of  eleotion  arises : 

JZf  iranwn'c  Tnuta,  50  L.  T.  Bq^  454  ;  26  Ch.  Dir. 
SOS. 

J.  QaUia  for  the  four  children  of  the  plaintiif. 
—I  submit  that  a  case  of  eleotion  is  raised : 
.KtxfHMiM  V.  FitMAnonc,  28  Beav.  417 ; 
WotMdg*  V.  WotHiridga,  Johns,  68 ; 
Woolatton  t.  King,  20  L.  T.  B«p.  1003 ;  L.  Bap. 
8  Eq.  165 ; 

£«  IFhrafley  ;  Smith  v.  8pmc€,  51  L.  T.  Bsp.  681 ; 

27  Cb.  Div.  606  ; 
Rt  Bnx>k*bank ;  BtaucUrk  v.  Jamw,  55  L.  T.  Bsp. 

503;  34Ch.  Div.  160; 
Tomkytu  v.  BUntt,  28  Beav.  422. 

'HugheB,  E.G.  and  Stewart-Smith  for  Hoey 
Y.  F.  Brsidshaw. — No  case  of  eleotion  arises : 
B«  Handcoek't  Truttt,  23  L.  Bep.  Ir.  34 ; 
Farwell  on  Powsn,  2ad  edit,  p.  388. 

[Eekiwich,  J. — Cooper  v.  Coawr  (30  L.  T.  Bep. 
409;  L.Bep.  7H.L.  53).J 

S.  C.  HvU  for  the  widow  of  Arthur  Bradshaw 
and  the  trustees  of  the  marriage  settlement. 

BenahatD,  K.O.  and  Vaughan  Sawkint  tor  Ids. 
K.  B.  Good. 

P.  0.  Leaorenee,  K.O.  and  Charge  Cave  for 
W.  F.  A  Bradshaw,  the  infant  son  of  Arthur 
Btaydahaw  by  his  seocmd  nuuriage. 

EmwicH,  J. — ^The  qnestion  I  have  to  deter- 
mine  is  whether  what  has  ooourred  here  raises 
a  light  or  responaibility  <d  eleotkm.  Although 
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perhaps  it  is  somewhat  elementary,  it  will  be 
right  to  oonsicler  what  that  right  or  responsi- 
biUty  is.  etome  of  the  anthoritieB  which  have 
been  cited  assist  me  in  stating  what  the  doctrine 
is.  For  instance,  in  the  case  of  Be  Brookghank 
(ubi  $up.)  Kay,  J.  says,  at  p.  163  of  34  Ch. 
Div. :  "it  was  decided  long  ago  in  Wkiatler  t. 
WebBter  (2  Yes.  367)  by  the  Master  of  the  Bolls, 
Sir  B.  Pepper  Arden,  that  when  a  person  pur- 
ports under  a  power  of  appointment  to  give 
property  which  is  the  subject  of  the  power  to 
persons  who  are  not  objects  of  the  power — ^that  is 
to  say,  in  fact,  to  exercise  a  power  which  he  has 
not  got — that  if  to  the  person  who  would  be 
defeated  by  that  gift  free  disposable  property 
belonging  to  the  testator  is  given  by  the  same 
instrument^  that  raises  a  case  of  eleotion.  I 
have  always  understood  that  when  a  person 
ooming  to  claim  under  an  instmment  says,  it  it 
be  a  will, '  ^y  me  1^  legacy,'  or  *Hand  over  to 
me  the  particular  property  given  to  me  by  that 
instrument,'  the  executors  have  the  right  to  say, 
'  Ton  must  conform  to  all  the  provisions  of  the 
instrument.*   And  if  the  instrdment  dispmes,  or 

Enrports  to  dispose,  of  property  which  belongs 
y  paramount  title  to  the  person  claiming  under 
it,  a  case  of  election  arises,  and  he  cannot  take 
under  it  the  benefit  which  it  gives  him  unless  he 
is  prepared  to  fulfil  the  gift  which  it  purports 
to  make  of  his  own  property.  In  snort, 
the  rule  may  be  stated  in  this  form — that 
no  one  can  take  under  and  a^^ainst  the  same 
inatrnmeat,  but  taking  under  it  is  bound  to  fulfil 
all  its  provisions."  Tnat  is  the  learned  jadge*a 
account  of  the  doctrine  of  election,  and  although 
different  d^ititms  have  ottm  been  g^ven  by 
otiier  judges  in  difCerei^  langut^^  there  is  no 
anbstaatiu  difference,  and  that  of  Eay,  J.  is 
useful  tor  the  present  purpose.  It  is  not  unim- 
portant to  remember  on  what  the  doctrine  is 
founded.  It  has  been  argued  that  if  the  doctrine 
is  applied  to  this  case,  tm  court  will  in  some  way 
or  another  be  managing  to  uphold  a  ^t  which 
the  law  declares  to  m  void ;  and  it  is  siud,  on  the 
authority  of  some  cases  to  which  I  will  presently 
refer,  that  the  court  will  not  do  that,  and  ousht 
not  to  uphold  such  a  mischievous  docbioe  as  toat 
by  means  of  the  application  of  the  doctrine  of 
election  a  testator  may  in  the  lestdt  enforce  what 
he  has  no  right  to  enforce.  That  view  seems  to  me 
to  be  not  altt^ether  a  correct  one.  So  far  as  it  is 
correct,  it  is,  in  my  opinion,  disposed  of  by  the 
following  statement  of  the  law  ot  Oaims,  L.C. 
in  movi^  the  Judgment  ot  the  House  of  Lords 
in  Cooper  t.  Cooper,  at  p.  67  of  7  H.  L. :  ''The 
rule,  as  was  said  during  the  aignmoit  at  the  Bar, 
does  not  proceed  either  upon  an  expressed  inten* 
tion,  or  upon  a  conjecture  of  a  presumed  intention, 
but  it  proceeds  on  a  rule  ot  eqni^  founded  upon 
the  highest  princi|^  ot  equity,  and  as  to  wmch 
the  court  does  not  occupy  itself  in  finding  ont 
whether  the  rule  was  present  or  was  not  prraent 
to  the  mind  of  the  party  making  the  vrilL  I  am 
not  going  to  suppose  that  this  testator  vruhed  to 
fulfil  this  gift  which  the  law  did  not  enable  him 
to  fulfil  by  applying  the  doctrine  of  election  or 
otherwise.  If  the  doctrine  of  election  applies,  it 
is  because  of  those  high  principles  of  equity  of 
which  Lord  Giums  speaks.  Sow,  the  testator 
Arthur  Bradshaw  had  a  power  to-  amoint  auoiuc 
children ;  he  purported  to  exercise  that  power  M> 
as  to  give  it  to  peraoas  to  whom  the  lav^viU  not 
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allow  bim  to  gire  it  becauBe  of  the  rale  against 
perpetoiiiea ;  and  therofora  that  gift  is  void.  The 
result  is  that  the  property  ^raes  to  those  who  take 
under  the  onginal  will  of  William  Bradsbaw  in 
default  of  the  exercise  of  the  power  of  appoint- 
ment. Bnt  to  those  very  persona  Arthar  Brad- 
shaw  has  by  his  will  given  property  described  bv 
Pearson  J,  as  "  free  msposaole  property  "  whioo 
is  his  own  to  give  in  any  legal  manner  as  he 
pleases.  The  resnlt  is  that  uiose  persons  who 
take  in  default  of  appointment  are  themimlves 
benefioiarieB  under  the  will  of  Arthar  Bradshaw. 
If  the  doctrine  of  deati<m  applies,  it  compels 
them  to  mak)  good  oat  of  what  tbey  take 
the  interests  which  they  have  defeated  by 
inristing,  as  they  do,  that  the  appointmmt  is 
void  for  remoteness.  I  do  not  myself  see 
what  is  the  differenoe  between  an  appointment 
becoming  void  for  that  reason,  and  an  appoint- 
ment, such  as  is  mentioned  by  Kay,  J.,  to  persons 
not  the  object  of  the  power.  Whether  the 
appointment  fails  because  it  offends  against  some 
rale  of  law  or  because  it  offends  against  the  rales 
of  construction,  which  say  that  yon  may  appoint 
to  certain  persons  and  no  others,  seems  to  me 
irrelevant.  In  either  case  it  fails,  and  the  pro- 
perty intended  to  be  appointed  goes  to  those  who 
take  in  default  of  appointment  Other  jadges 
have,  however,  thought  differently,  and,  in  the 
absence  of  a  direct  expression  of  opinion  by  a 
judge  or  the  Court  of  Appeal,  I  am  by  no  means 
snra  that  I  have  got  anything  binding  upon  me. 
The  point  is  noticed  by  Jamea,  Y.O.,  and  by  him 
alone,  in  WoUtuton  t.  King,  whic^  has  been 
referred  to.  I  need  not  say  that  even  s  detain  of 
his  on  a  question  of  equity  is  entitled  to  the 
highest  respect.  Bnt  it  is  no  more  than  a  dictum. 
The  question  he  had  to  decide,  which  is  not  the 
same  as  that  in  the  present  case,  is  very  correctly 
stated  in  the  third  paragraph  of  the  beadnote  at 
p.  165  of  L.  Bep.  8  £q. :  "  The  rule  as  to  election 
18  applioable  only  as  between  a  gift  under  a  inll 
and  a  claim  dehon  the  will  ana  adverse  to  it, 
and  not  as  between  one  clause  in  a  wiU  and 
another  clause  in  tha  same  will."  Bnt  there  was 
an  appointment  there  which  was  void  for  remote- 
ness, and  it  was  held  that  the  gift  went  over  to 
.the  persons  olaiming  in  default  of  appointment. 
.  James,  Y.O.  said,  at  p.  175  of  L.  Bep.  8  Eq. :  "  It 
•is  also  material  that  the  reason  why  the  gift  fuls 
ia  that  there  was  an  attempt  to  create  a  power  in 
•  Tiolaiion  of  the  rules  of  law  " ;  and  thm  ne  adds : 
'*  I  apprehend  it  is  not  for  this  court  to  aid  such 
an  attempt,  either  by  the  application  of  the 
doctrine  of  election  or  otherwise.  If  this  were  a 
decision,  I  should  be  boand  loyally  to  follow  it. 
But  it  is  not  a  decision;  it  is  an  observation 
made  with  reference  to  a  point  which  was  not 
before  bim,  and  I  do  not  think  I  need  regard  it 
as  a  dedsion,  nor  unfortunately  do  I  see  my  way 
to  agre^g  with  him.  The  only  other  case  in 
whi<m  the  same  point  has  arisen  was  that  of  Be 
Warrm'*  !IVtt»<»,  before  Pearson,  J.,  where,  indeed, 
he  had  not  this  point  directly  before  him  in  the 
general  discussion  of  the  case.  At  the  end  it 
was  ai^ed  by  Mr.  Everitt  that  a  case  of  election 
arose  as  to  certain  oi  tiie  property,  and  he  stated 
aa  oomiael  that  time  was  no  dinct  antiunit^  on 
the  praat  exomt  this  diotam  of  Jamea,  V.C. 
Then  Fearaon,  J.  aaid,  at  p.  219  of  26  Oh.  Dir. : 
"How  can  there  be  any  question  of  eleoticmP  I 
moat  raad  the  will  as  ii  the  invalid  aj^tnntment 
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were  not  in  it  at  all.  The  ordinary  case  of  election 
is  when  a  testator  attempts  to  give  by  his  will 
property  which  belongs  to  someone  else.  Sncb 
a  i^t  is  not  ex  facie  void.  In  the  present  case 
it  is  the  law  which  disappoints  the  appointea" 
He  says  quite  plainly  that  the  question  of  elec- 
tion does  not  apply  because  he  has  not  got  that  in 
tbe  will  which  raises  it,  and  he  says  he  has  not  got 
that  because,  it  being  e»  facie  void,  he  is  bound  to 
read  the  will  as  if  it  was  not  there.  With  great 
respect,  I  cannot  help  thinking  that  there  was  a 
slip  in  hia  conclusion.  Yoa  cannot  aay  the  gift 
is  mA  in  the  will :  it  is  in  the  will,  and  ia  void,  and 
because  it  is  vend  the  poasibili^  of  rainng  the 
question  of  election  occurs.  Ana  if  I  am  right  in 
saying  that  there  is  no  substantial  dtotinotioD 
between  an  appointment  to  a  person  not  an  objeot 
ot  the  power  and  one  to  a  person  who  the  law 
says  cannot  take  becanae  of  the  role  against 
perpetuities,  then  I  tbink  tiiat  in  each  oaae  eqiully 
the  question  of  election  arises.  There  was  a  case 
in  tbe  Irish  Court  of  Appeal  of  Be  Handeock't 
Tmsta  (tup.)  which  is  a  decision  of  a  strong  conrt, 
and  entitled  to  great  respect,  distinctly  following 
what  was  supposed  to  have  been  held  \^ 
Pearson,  J.  in  Be  Warren'a  Truits  and  by 
James,  T.C.  in  WoUaaton  v.  King.  It  is  my 
duty  not  to  bind  myself  by  an  authority  whioh  is 
not  binding  on  me,  if  I  do  not  agree  with  it.  I 
do  not  agree  with  it  because  it  seems  to  me  to  be 
founded  on  a  misconception  as  to  what  the 
doctrine  of  the  oonrt  is.  I  think  tiiat  as  in  tiie 
case  of  an  appointment  to  a  person  not  an  objeot 
of  the  power  a  case  of  election  can  be  raised,  ao 
here  in  a  case  of  an  appointment  void  for  remote- 
ness a  case  of  election  can  be  nuaed,  and,  as  the 
facts  admit  of  it  being  raised,  it  is  raised. 

Warrington,  K.G.  for  the  plaintiff.— The  aeoond 
question  is  whetiier  the  covenants  to  enrmae  the 
testamentary  power  in  a  purtionlar  way  are 
enforceable  against  the  estate  of  William  Brad- 
shaw. I  sabmit  that  the  covenants  are  vmd  and 
Ulegal: 

Pdlmtr  V.  Loeie,  43  L.  T.  B«p.  454 ;  15  Cfa.  Hir. 

294: 

Thaeker  v.  Key,  L.  Bep.  8  Eq.  408. 
[Keeewich,  J.—Bidteel  t.  Plummer  (23  L.  T. 
Bep.  753 ;  6  Oh.  App.  160).J 

P.  0.  Lawrence,  E.C.  for  W.  P.  A.  Bradahaw,. 
the  infant  son  of  Arthar  Bradshaw  by  his  sttond 
marriage.— I  submit  that  the  covenants  are  good. 
This  case  differs  from  Be  ParMn ,-  HUl  v.  Boitoarz 
(67  L.  T.  Eep.  77 ;  (1892)  3  Oh.  510).  Here  thei» 
was  a  family  arrangement,  and  there  was  nothing 
illegal  in  it : 

DavieM  v.  Huguenm,  1  H.  &  M.  730  ; 

Coffin  V.  Cooper,  2  Dr.  A  Sm.  365. 
Kbeewigb,  J. — A  general  power  of  appoint- 
ment is  distiugaishable  from  property,  but  in  its 
practical  results,  in  what  I  may  venture  to  oaU 
its  market  value  it  is  really  equivalent  to  property. 
A  donee  majr  use  it  as  he  pleases.  He  may  not 
only  release  it,  but  he  may  sell  it  if  he  pleases— 
that  is  to  say,  sell  in  his  discretioo,  bind  himaelf 
to  use  it  in  any  way  he  thinks  fit — and  tbat  ia 
equally  true  whether  tite  appmntment  of  t>he- 
power  ia  1^  deed  or  irill,  or  1^  deed,  or  1^  ^Hll 
only,    hi  the  one  oaae,  of  oours^  tiiere  is  bo- 

Sraotioal  risk,  beoanee  a  man  cannot  give  op^tewL- 
i<m  to  a  will  until  he  is  dead ;  bnt  there  m  no 
difficulty  in  dealing  with  ^OfO  caaes,.and  w» 
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fntmeot^T  the  oonne  of  bnamess  hare  to  deal 
witn  »  caw  where  a  nian  baa  a  general  power  of 
appcHntment  and  naea  it  in  one  way  or  another, 
uUier  by  ooTenant  or  otherwiee,  ao  ae  to  treat  it 
as  property^-that  is  to  say,  to  treat  the  subject  of 
the  power  as  something  over  whidi  he  has  com- 
plete oontrol.  When  yon  pass  to  a  special  power 
of  ^»pointment,  you  toaoa  a  diiferent  subject- 
matter  alt(^ether.  What  ie  the  object  of  a  special 
power  of  appointment  ?  One  may  confine  one- 
self with  oonvenienoe  to  snoha  caie  as  we  have  here, 
a  power  of  appointment  among  children,  thongb 
of  conrse  there  are  other  spe^al  powers  of  appoint- 
ment. A  power  of  appointment  among  children, 
usually  giren  to  the  parents  and  frequently  to 
the  father,  is  intended  to  enable  him  not  to  make 
a  provision  for  his  children  if  in  the  ordinary 
case  the  children  take  the  property  in  default  of 
amointment  between  them,  but  to  determine  in 
what  shares  and  proportions  they  shall  take, 
whether  if  manied  women  tiiey  ahall  have  it  to 
tbeir  s^Mwate  nse  without  power  of  antidpaticm ; 
whetiier  if  men  it  shall  be  left  to  them  with  a 
defeasible  life  estate  so  as  to  wroiA  the 
ooneeqoences  of  bankmptoy  and  so  forth. 
It  is  a  discretion  vested,  and  intended  to  be 
vested,  in  the  parent  for  the  express  pur- 
pose of  bis  doing  his  dut^  as  a  parent — not  pro- 
viding so  much  for  his  children,  as  to  determine 
what  the  particular  provision  for  the  children 
shall  be.  It  seems  tome  so  nearly  akin  to  a 
trust,  that  it  might,  I  think,  fairly  be  described 
as  a  trust ;  at  any  rate  it  is  strictly  a  fidndary 
p3wer.  Now,  is  it  right  that  a  man  havins  that 
fiduciary  power  should  bind  himself  to  deal  with 
it  in  any  particular  way  ?  If  it  were  a  power  to 
appoint  by  desd,  or  by  deed  or  will,  the  argu- 
ment may  be  a  Uttle  minn  diffloolt ;  but  where  it 
is  a  power  to  apmnnt  bf  will  it  seema  to  me 
reawHiably  dear  that  the  intention  of  the  settle- 
ment, whether  that  settlementis  ormted  by  de&d 
or  testamoitary  instrument,  must  be  that  the 
donee  ot  the  power  sh^  keep  the  ordinary 
exercise  of  it  under  his  oontnd  until  the 
moment  of  bis  death.  He  may  make  a  will 
at  any  time;  the  will  bein^  revocable,  he 
may  from  time  to  time  alter  if.  and  of  course 
we  know  well  that  the  exercise,  of  powers 
is  oontinnaUy  altered  with  reference  to  the 
different  evente  of  family  life.  That  seems  t6 
me  to  be  the  object  of  it,  and  it  seems  to  me  that 
to  say  that  a  parent  having  that  fiduciary  power 
exenusable  by  will  only  can,  in  anticipation  of 
his  will,  Una  lumself  under  any  dronmstanoes 
to  say  that  it  shall  be  exercised  in  a  particular 
way  u  to  defeat  the  object  of  the  creation  ol  the 
pcnrer,  and  to  put  him  in  a  poaltion  to  do  that 
lAic^  Hhe  settlement,  I  tlunk,  most  be  understood 
to  say  he  shall  not  do.  There  is  no  real  authority 
OB  the  point,  and  therefore  I  have  stated  what  I 
oonoeive  to  be  the  piinoiple;  but  there  is  a 
oertoin  amount  of  gnide.  The  first  case  really 
beuing  on  it  is  BwltosI  t.  Plummer  (sup.),  where 
there  had  been  a  oovenaat  to  exercise  a  spedal 
power,  or,  as  it  is  sometimes,  and  from  my  point 
<A  view  very  aptly,  called  a  power  of  distribution ; 
and  it  was  held  that,  notwithstanding  that,  the 
power  was  well  exeroised.  The  court  ^d  not 
look  into  the  oovenant,  whidi  bound  the  donee 
morally  to  say  that  theiefbre  the  exercise  of  tlie 
power  oraueqnent  <m  that  obUgatirai  was  bad. 
Ltnd  Ebth^ey,  L.0„  at  p.  163  of  L.  Bep. «  Oh. 


App.,  said :  "  I  think  that  to  hold  such  an  appoint- 
ment bad  as  a  device  would  be  to  strun  the 
doctrine  as  to  improper  instrnmente  too  tar.**  He 
prefaced  th^  with  this  obaerratitm :  "Aquestion 
farther  arises  whether  this  was  a  good  covenant  on 
wMch  damages  could  be  recovered,  as  to  whioh  I 
desire  to  say  nothing."  AU  we  have  there  is  that 
the  point  oconned  to  a  leanwd  judge  of  very 
great  eminence  and  experience,  and  that  lie 
thought  it  was  a  point  which  he  need  not  dispose, 
of,  and  therefore  it  was  mmeoessaiy  to  say  any- 
thing on  it.  It  is  not  an  authority ;  it  only  showa 
that  the  point  was  not  treated  by  him  as  absuid. 
James,  L.J.  was  a  party  to  that  judgment,  and 
I  do  not  see  that  he  made  any  remark  on  that 
point,  but  it  had  come  before  him  in  Thacker  v.  Key 
{tup.),  and  there  he  expressed  a  distinct  opinion 
on  the  point.  There  is  no  question  about  what 
his  opinion  was;  but  ib  was  not  necessary  for 
deoision,  and  the  result  was  that  the  learned 
judge  took  care  not  to  decide  it,  bat  only  to 
express  his  opinion,  as  judges  are  apt  to  do,  with 
a  certain  amount  of  reservataon,  because  he  had 
not  heard  the  full  aivumento  on  the  p<^t.  He 
says,  at  p.  414  of  L.  Bep.  8  £q. :  "  Xow,  if  it  had 
been  necessary  to  determine  that  point,  I  think  I 
should  have  had  very  little  difficulty  in  holdin  g  such 
a  covenant  to  be  illegal  and  void.  And  then  he 
goes  on  to  say :  "  The  testator  is  the  donee  of  a 
testamentery  power  which  was  to  be  exercised  by 
him  as  a  trustee.  It  was  a  fiduciary  power  in 
him  to  be  exercised  by  his  will,  and  by  his  will 
only.  So  that  np  to  the  last  moment  of  his  lite 
he  was  to  have  the  power  of  dealing  with  the 
fond  as  he  should  think  it  his  duty  to  deal 
with  it,  having  r^^d  to  the  then  wante, 
position,  merits,  and  neoesuties  of  his  children." 
There  is  only  one  other  antbori^  or  anytUiuf 
which  can  be  oalled  an  author^,  and  which  & 
more  like  an  authmify,  and  thai  is  Palmer  t. 
Locke  (sup.).  That  was  a  oase  in  the  Oourt  of 
Appeal,  and  there  Brettk  L.J.  made  an  even  more 
distinct  statement  of  his  opinion,  though  he 
added  that  it  was  nuneoessary  to  decide  the  point 
judicially.  He  says,  at  p.  302  of  15  Gh.  Div. :  '*  It 
seems  to  me  that  although  there  is  no  considera- 
tion given  for  the  covenant  it  is  not  a  binding 
covenant  because  it  would  be  contrary  to  public 
policy  to  allow  a  person  in  the  position  of  a 
trustee  to  enter  into  such  a  covenant  so  as  to 
bind  himeelf."  That  is  in  support  of  the  view 
that  he  had,  which  he  had  stated  just  above,  that 
such  a  oovenant "  is  a  wholly  void  oovenant,  and 
that  no  remedy  could  be  had  uiion  that  covenant 
against  the  ooTenantor."  Cotton.  L.j.  did  not 
oonenr  in  that,  bot  he  did  not  differ.  He  only 
■ud  that  he  Teeerred  hie  opinion  beoanse  there 
were  difflooltieB  which  made  him  not  satisfied  that 
the  opiidon  was  good.  It  is  to  be  reouurked  that 
James,  L.  J.  was  a  party  to  that  decision,  and  ^at 
he  says  nothing  on  thia  point.  It  Is  not  likely  that 
he  had  forgotten  his  own  view,  but  probably  tho 
e^lanation  is  that  the  point  did  not  diret^y 
arise.  James,  h.J.  gave  the  first  judgment,  and 
what  was  said  upon  this  point  oame  into  the  jtadg- 
ment  of  Brett,  X.J.  and  was  remarked  upon  by 
Cotton,  L.J.,  but  was  not  commented  on  by 
James,  L.J.  At  any  rate  I  have  a  considerable 
amount  of  opinion,  or  inclination  of  opinion,  in 
favour  of  the  view  which  I  take  myself.  It  seema 
_  to  me  a  safe  and  right  thing  to  liold  that  such  a 
I  covenant  as  this  is,  for  the  reasons  which  I  haver 
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expressed,  bad  and  cannot  be  sued  npon.  Then 
ooonEtel  for  the  infant  son  of  the  marria^  makes  two 
Temarks  which  must  be  noticed.  In  Haa  first  place, 
hesaystiliB  is  a  family  arrangement.  The  ooart 
has  ffone  a  long  waj  in  many  cases  in  upholding 
^unUy  arrangements,  and  the  doctrine  goes  back 
to  snoh  TBmote  times  that  I  sappose  it  would  be 
diffioolfc  to  find  when  first  it  was  introduced  into 
■ar^mentinthe  Court  of  Chancery.  It  is  one  to 
which  great  weight  must  be  given,  but  the 
industry  of  counsel  has  not  found  a  case  in  which 
it  has  been  applied  to  auoh  a  question  as  this — the 
bare  question  whether  a  coTenant  of  this  kind  can 
be  sued  upon — that  if  it  can  be  sued  upon  it  is  a 
mere  question  of  damages.  Then  he  called  mj 
attention  to  Coffin  v.  Cooper  (stfp.),  and  to  the  case 
there  referred  to  of  Davies  Huguenin  (sup.). 
It  is  quite  true  that  It  is  possible  to  apply  the 
doctrine  of  a  fiduciary  character  to  a  power 
of  this  kind;  it  has  oeen  held,  and  nsefullv 
held,  that  a  power  of  this  kind  can  be  released. 
A  man  can  say  in  a  proper  solemn  manner, 
"  I  will  not  execute  this  power  at  all,**  with 
the  result  that  he  does  there  and  then  confer 
upon  every  one  of  his  children,  assuming  the 
limitatioos  to  be  in  the  usual  form,  an  equal 
proportion  of  the  settled  estate.  It  is  argued 
that  he  does  in  effect  covenant  that  tiie  power 
flhall  be  ezerdsed  in  a  particular  way.  I  think 
that  the  answer  ia  that  a  release  of  power 
depends  upon  a  foundation  of  its  own.  There  was 
a  time  when  there  wae  a  question  how  far  a 
power  of  this  kind  could  be  released.  The  ques- 
tion has  not  been  raised  for  a  long  time,  and  is 
incapable  of  being  raised  at  the  present  time.  It 
depends  upon  arguments  of  its  own  it  is  found 
convenient;  but  I  do  not  think  one  ought  to 
carry  it  further  than  saying  that,  because  a  man 
can  release  his  power,  thei^ore  he  can  covenant 
to  execute  it  in  a  particular  w^.  The  pcnnt  is 
one  of  ver^  great  importance.  I  know  from  my 
own  experience  in  chambevs,  where  cam  is  con- 
tinnally  administering  estates,  that  the  point  one 
way  or  another  frequently  arises,  and  one  Tery 
often  gets  over  the  difficmty  by  a  release  of  the 
power;  but  the  point  how  for  provision  can  be 
made  for  a  particular  child  in  anticipation  of  the 
exercise  of  a  power  given  by  wiU  is  one  stumbling- 
block  in  the  administration  of  estates.  I  appre- 
hend, as  has  been  pointed  out,  something  would 
have  to  be  brought  into  hotchpot,  and  the  whole 
fund  would  not  be  covered  ;  yet  the  amount  here 
is  considerable  it  there  are  any  damages  at  all. 

Warrington,  K.C. — The  oosta  of  all  parties  as 
between  solicitor  and  client  will  be  paid  propor- 
tionately out  of  the  sevwal  estates  of  William 
Bradahaw  and  Arthur  Bndshaw  P 

Eeebwich,  J. — Yes.  There  is  one  point  that 
oconrs  to  me.  In  these  cases  I  have  been  in  the 
habit  foralong  time,  where  I  think  a  fair  question 
has  been  raised  either  by  the  trustees  or  the 
parties  so  that  it  may  be  regarded  as  an  applica- 
tion by  the  trustees,  to  direct  the  costs  of  all 
^rartaee  to  be  paid  as  between  solicitor  and  client. 
But  in  cases  of  ordinary  litigatiou  we  know  that 
the  court  always  directs  the  taxation  to  be  as 
between  party  and  party.  In  the  Rules  of  Court 
1902,  r.  10,  we  find  this :  "  Regulation  29  of  Order 
LXy.,  r.  27,  ii>  hereby  annulled,  and  the  foUoinng 
regulation  is  substituted  thwefor :  On  every  taxa- 
tioa  the  taxing  master  shall  allow  all  aoch  costs. 


charges,  and  expenses  as  shall  appear  to  him  to 
have  Deen  neooonaiy  or  proper  for  the  attainment 
of  justice  or  for  desandiog  the  rights  ot  anyparty, 
but  save  as  against  the  party  who  incurred  the 
same  no  ooste  shall  be  fulowed  which  appear  to 
the  taxing  master  to  have  been  incurred  or  in- 
oreased  through  over-cantion,  negligence,  or  mis- 
take, or  by  payment  of  special  fees  to  counsel,  or 
sped^  charges  or  expmses  to  witnesses  or  other 
persons,  or  by  other  unusual  expenses."^  The 
object  of  the  rule  was  in  ordinary  taxation  to 
provide  that  the  socce&Bful  party  should  have  hia 
full  costs,  but  not  luxnries — that  is  to  say.  the 
costs  which  he  was  liable  to  pay  his  solicitor  in 
the  ordinary  way ;  so  that  he  should  not  go  away 
having  a  verdict  for  lOOZ.,  and  then  have  to  pay  a 
large  sum  to  his  own  solicitor.  When  a  case 
came  before  me  in  chambers  recentiy  of  thie 
character,  I  proposed  to  direct  the  costs  of  the 
parties  to  be  taxed  as  between  aolioitor  and  client 
and  paid  out  of  the  estate,  and  it  was  snggested 
b^  counsel  that  that  was  now  an  unnecessary 
direction  in  consequence  of  the  new  order.  I  said 
no.  It  seems  to  me  that  this  doen  not  do  away 
with  the  necessity  of  directing  on  a  summons  of 
this  kind  that  the  costs  should  be  taxed  and  paid 
out  of  the  f  and  as  between  solicitor  and  chent. 
This  orda  I  do  not  think  was  intended  in  any 
way  to  prevent  the  necessity  of  doing  that.  I 
doubt  very  much  whether  if  the  costs  were  simply 
ordered  to  be  x>aid  out  of  the  estate,  the  taxhiff 
mascer  would  under  this  order  allow  a  party  aU 
the  costs  which  he  would  allow  as  betweoi 
solicitor  and  client  I  must  leave  that  question 
open  until  it  is  argued.  At  any  rate,  I  think  it 
convenient,  where  a  judge  orders  the  costs  to  be 
paid,  still  to  direct  tmit  the  costs  shall  be  taxed 
as  hetwMn  solicitor  and  olient>  and  I  make  that 
order  in  tiiis  case. 

Solicitors:  Kingefordf  JDomun^  and  Co.; 
Smytkc  and  Brettell. 


PROBATE.  DITORCE,  AKD  ADMIRALTr 
DIVISION. 

PBOBATE  BUSINESS. 
Monday,  Dee.  16. 1901. 
(Before  Barnes,  J.) 
In  the  Groods  of  Alfbed  Reads,  (a) 
Probate — WiQ — Codicil — Earlier  wUl—Beferenee 

to  destroyed  toiU — Probate  omittirtg  reference. 
A  teetaior  executed  a  toill  and  two  codicUs  thereto. 
Upon  the  fteeeufion  of  a  later  wiU  the  firet  three 
docuTTients  were  destroyed.  Subaeqitenily  one 
codidt  was  executed  which  was  expressly  declared 
to  be  a  codicil  of  the  second  toill,  and  t^terwards 
another  codicil  which  referred  to  the  earlier 
destroyed  wiU  and  codicils.  Upon  motion  by  the 
executors  probate  was  granted  of  the  second  will 
and  the  two  codicils  subsequently  executed, 
omUtiatg  from  the  latter  of  the  two  codtotZi  ffie 
words  referring  to  the  former  destroyed  will  and 
eodieUs. 

This  was  a  motion  by  the  executors  of  the  tes- 
tator for  probate  of  a  will  and  two  codiiuls*  bat 
OInittil^:  irom  the  latter  oodioik  the  words  of 
releraauM  to  a  former  deatroyed  wilL 


(«J  B*p»t«l  "bi  3-  A.  S£iMd,  Eaq. 
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The  testator.  Alfred  Beade^  late  of  Salt  Hill, 
Slooffh,  in  tbe  conntT  of  Baokiogham,  died  on 
the  n»tli  Oot  1901. 

He  ezeonted  a  will  in  dnDlioate  ou  the  10th 
Jul  IB&S,  which  was  pr^ared  1^  Heasrs.  Farrer 
and  Od.,  his  soludtors,  and  in  the  lame  year— tiz., 
on  the  25th  Jane  and  tbe  30th  Dec—he  exeoated 
two  oocticila  thereto.  The  former  codicil  waa 
prepated  by  Ur.  B.  H.  Barrett,  solicitor,  of 
Slough,  and  the  lattnr  by  Uessrs.  Farrer  and  Co., 
this  one  being  also  in  daplicate. 

The  deceased  kept  the  codi(»l  prepared  by  Hr. 
Barrett  in  bis  own  poBsesuon  for  some  months, 
and  then  banded  it  to  Hessrs.  Farrer  for  safe 
eastody,  bat  he  retained  one  part  of  tbe  will  and 
the  seoond  codicil  himself. 

On  tbe  2nd  March  1898  tbe  testator  executed 
another  will,  prepared  by  Hessis.  Farrer,  which 
roToked  all  irills,  oodicila,  and  testamentary  dia. 
positions  theretofore  made  by  him,  and  on  the 
22nd  Jan.  1899  execnted  a  codicil  to  the  same. 

Afterwards,  on  the  20th  July  1900,  another 
codiinl,  prepared  by  Ur.  Barrett,  was  executed, 
which  purported  to  be  "  a  codicil  to  my  will  dated 
the  lOtii  ^y  of  Jannary  1895,"  and  at  the  end  of 
wuieh  man  the  words  '*iu  all  other  reepeeta  I 
oanfinn  my  taii  will  aa  altered  by  the  oo^oils 
thereto." 

On  the  death  of  the  testator  the  will  of  the  2nd 
March  1898»  and  the  two  codicils,  dated  the  22nd 
Jan.  1899  and  the  20th  July  1900.  were  fonnd  in 
his  disiratch-box. 

It  appeared  that  when  Messrs,  Farrer  sent  the 
engrossment  of  the  will  of  the  2nd  March  1898 
to  the  testator,  thCT  also  wrote  a  letter  to  him 
Btnnwly  adTising  that  the  former  will  and  the 
codicQ  wMoh  he  nad  in  his  possession  should  be 
destroyed,  and  one  of  their  clerks,  who  attended 
with  the  engrossment  and  took  the  letter,  beliered 
that  the  docnmenta  were  deatroyed  immediately 
after  the  exeoation  of  the  will.  Thereujwn 
Messrs.  Farrer  destroyed  the  duplicates  'which 
they  held  as  well  as  the  original  codicil  prepared 
by  Mr.  Barrett.  The  latter  gentleman,  when  he 
preparad  tiie  codicil  of  tbe  20th  July  1900,  was 
not  aware  that  the  will  of  1895  and  the  two  codicils 
thereto  had  bean  rercAed  by  the  will  of  1896,  nor 
^  it  appear  that  he  knew  that  this  second  will 
had  been  executed. 

The  oonrt  was  now  moved  to  grant  probate  of 
the  will  of  1898,  and  of  the  two  oo^dls  of  1899 
and  ISOO,  omitting  from  tiie  latter  the  words 
"dated  the  10th  day  of  Jannary  1895.**  One 
member  crif  the  bmily  waa  inoapabw  of  giving  his 
consent,  bnt  it  was  stated  that  his  share  <k  the 
reddne  would  only  be  very  slightly  reduced  if  the 
^rpHcation  was  granted. 

Pruttiey  for  the  motion.— A  testator  cannot 
CMifinn  a  deebnyed  will.  The  authority  for  that 
pnmosition  is  the  case  of  Jn  the  Qood§  of  Bteeh 
(li.  ±tep.  1  P.  &  M.  575),  in  the  judgment  of  which 
the  earlier  decision  of  Bogert  r.  Qoodenough 
(5  L.  T.  Rep.  719 ;  2  Sw.  &  Tr.  340)  is  cited.  The 
case  of  Jn  ffie  Gooda  of  ChOooU  (77  L.  T.  Rep.  372 ; 
(1897)  P.  223)  is  diatrngniahablck  because  there  the 
earlier  will  was  actually  in  existence.  He  also 
cited 

H  (h»  Goods  cf  Btodhamtt  45  L.  T.  Bsp.  1S2{  6  P. 

DiT.206; 

Jii  the  Qoodt  cf  ItabtiUa  Gordon,  67  L.  T.  Bap.  828 ; 
(1892)  P.  228. 
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Babnxs,  J.— It  is  quite  dear  that  tiie  laat 
codicil  does  not  diow  any  intenti<m  <m  the  pari 
of  the  testator  to  revoke  tiie  later  of  the  two 
wills.  I  do  not  see  any  objection  to  leaving  out 
the  words  of  reference  to  the  earlier  will.  It  will 
then  run,  "  codicil  to  my  will."  Subject  to  this, 
I  mnt  prob^  of  the  will  of  1898  with  the  two 
o(xiicila  of  1899  and  1900.  That  seems  to  me  to 
be  in  accordance  with  the  case  oi  Rogers  v.  Oood- 
enough. 

Solicitors :  fairer  and  Co. 


Tkwntkiy,  Dee.  19,  1901. 
(Before  BABints,  J.) 
Twist  and  otbebs  v.  Ttb.  (a) 
PrahaU — iTeetatr^  not  of  eound  duponny  mind-^ 
Will  pronounced  ogaiMt — Exeattors  and  resi- 
duary legateee — CoeU — Practice.  ' 

Where  eacecaiors,  who  are  also  reeuLtutry  Ugaieee, 
propound  the  tnll  of  a  teetatrue  toko  ie  after- 
warde  found  by  a  jury  not  to  have  been  of  sound 
ieetanuniary  camtdty  at  the  date  of  the  exeeut- 
<ton  of  the  wUl,  and  tho  executors  themselves 
haiw  had  every  oj^orttmity  of  forming  an  opiwum 
as  to  her  testavientary  capacity  and  have  been 
/ally  eoftWTMiU  vith  her  affavrtf  the  eatiH  vnU 
not  imUrfere  toith  the  general  rule  that  eoste 
should  foUovo  the  event,  and  the  executors  will 
be  ordered  to  pay  the  costs  of  the  defendant. 
They  wtU  not,  however,  be  called  upon  to  pay  the 
costs  of  any  of  the  parties  cited,  \f  the  intereete 
of  suehparties  are  praeiieaUy  identical  xoiih  thoee 
of  the  tCsfendant. 

The  plaintiffs,  who  were  enentora  and  tmstee* 
and  residuary  legatees,  propounded  alternatively 
two  wills. 

After  a  trial  lasting  several  days,  b^oro 
Barnes,  J.  and  a  special  jury,  a  verdict  and  jndg* 
ment  were  given  af^ainat  the  wills  on  the  grounds 
that  the  te^atrix  wasnot  of  sound  mind,  memory.- 
and  understanding  at  the  date  of  tbe  wills,  and 
that  she  did  not  know  and  approve  of  the 
contents  of  the  same. 

Applications  were  then  made  to  the  court  aa  to 
the  costs. 

Indertoick,  K.C.,  Sir  Edward  Clarice,  X.G.,  and 
Barnard  for  the  plaintiffa. — They  applied  for 
costs  to  be  paid  out  of  tbe  estate.  la  any  case 
the  plaintiffla  ought  not  to  be  condemned  in  tbe 
oo»t».  Th^  had  only  Aom  th«r  duty  in  taking 
the  o[nni(m  of  the  cout  and  jury  upon  the  wills. 
They  dted 

Boughton  t.  Kntghi,  28  L.  T.  Sap.  562;  L.  Bep.  S 
P.  A  M.  64. 

Mammond  Chambent  E.O.  and  Qraxebrook  for 
the  defendant.— The  case  dted  for  the  plaintiffs 
was  distinguishable  from  the  present  That  of 
Browii  V.  ik^ur  (63  L.  T.  Rep.  465)  was  in  point. 
Executors  who  are  laxgely  interested  as  legatees 
were  in  no  better  position  as  to  costs  than  other 
litigants. 

Kemp,  K.C.  sad  J.  B.  MoHhewa  for  tiie  h^^at- 
law.— They  referred  to  the  Ijand  Transfer  Act 
1897,  and  mted 

Baysen  T.  Portoa,  21  I*.  T.  Bep.  647 1  L.  Bsp.  2 
P.  ft  M.  88. 
They  asked  for  oosts. 

(■)  BworM  by  J.  A-  Slitss,  Eiq.,  Bftniitw-at-Litw. 
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Pritchard  and  ITtllodb,  for  TarioaapaitieB  cited, 
•Ik  applied  for  coeta. 

Basztxs,  J. — ThiB  waa  a  case  which  was  tried 
before  m J  self  and  a  special  jnrj,  in  which  the 
plaintiJh,  as  execntora  andtrostees  under  the  last 
will  of  the  deceased,  propounded  a  will  which  had 
been  executed  first  as  a  document  the  24th  Harch 
1896,  and  secoudlT  as  a  document  dated  the  14th 
April  1896.  At  tne  time  when  these  documents 
were  executed  the  testatrix  was  an  old  woman  of 
about  ninety  years  of  age.  There  was  really  no 
dispute  as  to  the  doonments  themselves,  and  the 
questums  to  be  decided  were  whether  the  docu- 
ments were  properly  executed,  whether  the 
testatrix  was  of  sound  mind  when  they  were 
executed,  and  whether  she  knew  and  approved  ef 
their  contents.  As  a  result  of  the  triu,  the  jury 
found  that  there  had  been  due  execution',  but  that 
n  the  deceased  was  not  of  sound  mind,  memory,  and 
nnderstandinff,  and  that  she  did  not  know  and 
approve  of  uub  ccutents.  By  these  two  docu- 
ments, which  I  shall  treat  for  the  present  pnrpose 
as  Uiongh  they  were  one,  the  residue  of  the 
proper^  of  the  deceased  was  left  to  the  three 
plaintiffs,  Mr.  Colmore,  Mr.  Bellamy,  and  Mr. 
Twist,  and  the  question  to  be  decided  now  is  what 
order  ought  to  be  made  as  to  the  costs.  The 
plaintdfEs,  who  have  failed  in  the  action,  contend 
that  the  costs  ought  to  he  paid  out  of  the  estate, 
and  that  in  any  case  no  order  should  be  made 
against  them  personally  for  costs.  On  tbe  other 
hand,  the  defendant  contends  that  the  law  should 
take  its  ordinary  course  and  that  the  costs  should 
follow  tiie  event.  It  is  the  general  mle,  of  course, 
that  costs  in  a  case  of  tiiis  cbaractor  should  follow 
the  event,  unless  adeqnato  reason  is  Aown  to  the 
contrary.  In  this  division  there  are,  s^erally 
speaking,  two  classes  ot  cases  in  which  tlie 
ordinaiT  rale  is  departed  from.  The  first  la 
where  the  litigation  has  been  brouffht  about 
tdirough  the  conduct  of  tbe  deceased,  and  the 
second  where  the  partieB  who  have  fuled  have 
acted  reasonably  and  have  been  led  into  litigation 
by  a  bond  fide  belief  in  their  case,  considering  it 
desirable  that  an  inqnii^  should  be  made  into 
the  testamentay  dispositions  of  the  testator  or 
testatrix.  In  arriving,  therefore,  at  a  decdsion  as 
(p  tiie  costs,  the  court  mast  examine  t^e  facta  ot 
each  case  and  view  them  as  they  have  presented 
themselves  to  the  parties  who  have  failed  in  the 
litigation.  In  the  present  case  it  appears  that 
Mr,  Golmore  had  t>een  acting  for  sometime  as 
solicitor  for  the  testatrix,  that  Mr.  Bellamy  had 
been  a  trustee  since  1890  under  a  settlement  in 
which  she  was  interwted,  and  tiiat  Mr.  Twist  had 
acted  in  a  similar  oa^aicatj  ^noe  1892.  Each  of 
tiiem  waa  folly  aware  her  oiroum  stances  and 
faeroondiUon.  Mr. Golmore  knewof there^naiy 
clause  in  the  wilL  'Mr.  Bellamy  said  that  m 
knew  nothing  of  It  It  is  not  certain  whether  Mr. 
Tirist  did  or  did  not  know  of  it ;  but  I  do  not  con. 
eider  that  matoriah  On  tbe  5tfa  March  1896  the 
daughter  of  the  deceased  died,  and  there  can  be 
no  doubt  that  the  mind  of  the  deceased  was 
greatly  afEected  by  t^is  event.  ShorUy  afterwards 
Mr.  Bellamy,  at  tbe  request  of  the  testatrix,  made 
ont  a  list  of  her  relatives,  and  gave  it  to  Mr. 
Oolmore.  On  the  20th  March  Mr.  Golmore  took 
instructions  from  the  testatrix  for  the  purpose  of 
making  the  will  in  question,  but  as  he  knew  he  was 
to  benefit  under  the  will  he  considered  it  desirable 
to  hand  over  tbe  instructions  and  particulars  to 
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his  partner,  Mr.  Monckton,  and  it  was  left  to 
this  latter  gentleman  to  dnw  the  will. .  At  the 
time  Mr.  Bellamy  and  Mr.  Tirist  were  at  tlu 
offioeof  Mx.  C<dmore  on  bosineu  oonneofced  with 
the  attain  of  the  deomsed'a  daiq^l^^i 
left  a  will  ^ving  all  her  propertiy  to  her  mother ; 
but  the  evidence  given  waa  to  the  effect  that  they 
did  not  remain  in  the  room  whilst  the  instructions 
were  being  given.  On  the  24th  March  the  tes* 
tatrix  again  viuted  the  office  of  Mr.  Golmore  and 
the  document  of  that  date  was  executed.  Before 
it  was  executed  Mr.  Monckton  called  in  Mr.  Gol- 
more to  tiy  and  persuade  the  testatrix  that  the 
will  as  drawn  was  in  accordance  with  the  instruc- 
tions which  she  had  given  in  the  first  liiBtance, 
because  she  was  maintaining  that  some  specific 
legacies  had  been  introdaced  into  it  which  were 
contrary  to  her  instructions,  and  there  waa  also 
some  confusion  in  her  mind  as  to  the  bequest  to 
Lucy  and  Lily  Hiffe,  since  these  were  not  realty 
the  names  of  the  perstms  who  were  in  the  rela< 
tionship  which  she  mnst  have  had  in  her  mind 
with  regard  to  the  legatees,  if  she  waa  dealing 
projperly  with  the  matter.  The  document  of  the 
24th  March  was  therefore  somewhat  altered,  amd 
afterwards,  on  the  14th  April,  the  irill  wm  e»- 
cnted  in  the  form  in  which  it  now  appears.  ^Hiat 
is  a  brief  history  of  t^e  manner  in  which  the  will 
came  to  be  executed.  Up  to  the  time  of  her 
death,  in  March  1896,  the  danghtor  of  the 
deceased  had  looked  after  her  mother ;  but  after 
her  daughter's  death  the  affairs  of  the  old  lady 
were  entirely  in  the  hands  of  the  three  residuary 
legatees,  who  consulted  each  other  about  the 
management  of  different  matters,  and  generally 
arranged  for  her  oomfort.  For  instance,  Mr. 
Bellamy  used  to  fill  up  her  dieanes,  though  the 
deceased  heraeU  used  to  sign  them.  The  three 
plaintiffs  were  fnllj  aware  d  the  stato  of  her 
afCoirs,  and  they  moat  have  been  aware,  at  any 
rato  before  the  period  of  this  litigati(m,  the 
existence  of  certain  documents  which  were  pat  in 
evidence  in  the  course  of  the  trial,  and  which  had 
a  material  bearing  upon  the  condition  of  the  did 
lady  at  the  time  when  the  wills  propounded  were 
executed.  These  dccaments  are  dated  the  17th 
March  1896.  the  24th  July  1896,  and  the  3rd  Aug. , 
1896  respectively.  There  waa  also  evidence  that . 
the  testatrix  was  in  the  habit  of  writing  oat  docu- ; 
ments,  in  addition  to  these  three,  in  the  nature  of 
wills,  and  some  of  these  were  destroyed  hj  the 
instructions  of  Mr.  Bellamy  as  being  wortnlees. 
But  naturally  these  particular  facta  were  relied 
upon  by  counsel  for  tbe  defendant  as  showing 
that  the  old  lady  was  in  sach  a  stato  of  mind 
that  she  indulged  in  will-making  of  an  inoo< 
herent  and  nnreaionable  character.  These  facta 
were  not  really  in  dispate  at  the  trial,  and  thej 
masthave  heenlmown  to  (he  plaintilh  at  the  tame 
when  th^  had  to  make  up  their  minds  as 
to  litigation.  It  is  not  suggested  that  the 
plaintinn  were  guilty  of  any  impropriety 
of  conduct  in  what  they  did,  or  in  the 
action  which  they  took  with  regard  to  the 
matter.  But  it  is  contended  s^ainst  them,  on 
the  question  of  costs,  that  they  were  in  a  position 
to  know  and  should  have  known  the  true  poeition 
of  affairs  which  haa  been  brought  to  light  in  the 
course  of  this  inquiry,  and  that,  when  they  had 
that  knowledge,  they  took  the  risk  of  being 
defeated  in  propounding  this  will  in  view  of  aU 
the  circnmstanoea  of  the  oaae,  and  espedally  the 
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adranoed  age  o(  the  teafcattix  when  she  entered 
into  the  transaction.  In  other  words,  they  backed 
their  own  opinion  about  her  and  were  foand, 
after  a  fall  investiffation  of  the  matter,  to  have 
been  mistaken,  becatue  the  jary  came  to  a  deci- 
■i<Ha,  after  a  very  few  minutes*  delibwation,  that 
the  docamenta  o(  March  and  April  1896  coiild 
not  atand.    Certain  aathoritiea  have  been  fnr- 
oi^wd  to  me  by  oounsel  on  both  sides.   I  do  not 
think  thcfT  have  mnoh  bearing  upon  the  qaestion, 
becanse  the  rules  which  I  have  mentioned  are 
quite  familiar  to  this  oDurt,  and  one  most  guide 
oneself  by  the  general  application  of  the  principles 
lud  down.   The  principal  case  in  snpport  of  the 
application  of  the  plsontiffs  is  BougkUm  v.  Knight, 
in  which  the  court,  under  the  circumstances  of 
the  case,  ordered  Uiat  the  costs  of  b:>th  sides 
shoold  come  oat  of  the  estate.   That  caae  was  of 
s  peculiar  nature,  and  I  think  that  the  summary 
of  bbe^  reasons  which  led  the  court  to  make  the 
order  it  did  may  be  found  in  the  concluding  sen- 
tence of  Sir  James  Hannen's  judgment:  "Think, 
ip^  that  Sir  Charles  was  honestly  led  into  this 
Kfagataon  by  the  fact  that  the  testator  seemed  to 
all  ontward  appearance  to  be  capable  of  manag- 
ing hia  affaira,  and,  in  the  abaenoe  of  evidenoe  to 
the  contrary,  was  jastiflad  ia  bringing  the  case 
bdbre  the  court,  I  order  costs  on  both  sides  out 
of  the  estate."    A.  perusal  of  that  cas^  and 
especially  of  the  reason  aammarised  at  the  close 
of  the  judgment,  shows  how  clearly  that  is  to  be 
differmtiated  from  the  present  case.  It  is  obvious, 
from  the  short  resiUl  of  the  facts  which  I  bare 
givea  here,  that  the  present  plaintifFs  cannot  be 
said,  in  the  words  that  I  have  read,  to  have  been 
honestly  led  into  this  litigation  by  the  fact  that 
the  testatrix  seemed  to  all  outward  appearance  to 
be  capable  of  managin;;^  her  affdirs,  the  facts  here 
bdng  qnite  the  contrary.   She  was  a  very  old 
woman ;  she  was  not  managing  her  own  affairs ; 
tb^  were  managed  for  her  and  by  the  three 
plaintiffs.   The  general  circumstances  appear  to 
me  to  pcnnt  to  tme  oondusion  that  this  is  not  ti 
ease  in  which  it  can  be  said  that  the  testatrix 
herself  was  the  caoaa  of  Hbo  Uti^d»on,  because 
the  plaintiffs  tiiemaelTea  were  as  much  parties  to 
the  making  ai  the  documents  as  the  testatrix.  I 
am  speakioff  of  the  act  of  one  as  the  act  of  the 
three.    They  were  present  and  quite  able  to 
judge  of  the  state  of  things,  and  they  were  as 
much  Gcmoemed  in  the  makmg  of  the  wills  which 
they  set  np  as  she  was.   I  do  not  say  that  they 
acted  improperly.   They  took  a  view  as  to  the 
old  lady,  and  in  this  view  the  jury  have  found 
that  they  were  mistaken.    Under  the  circum- 
stances, the  costs  of  this  litigation  ought  nob  to 
be  pud  out  of  the  estate.     The  remaining 
pdnt  for  consideration  is  whether  the  costs 
oi^t  not  to  follow   the  event     When  all 
the  facta  of  the  caae  are  considered,  and  espedally 
the  foil  knowledge  of  all  the  affairs  of  the  testa- 
trix wlucAi  the  phuntiflb  moat  hare  had,  it  oaonot 
be  contended  that  these  three  gentlemen  were  led 
into  the  belief  that  this  old  lady  was  capable  of 
maaaginff  her  own  affairs  and  of  making  these 
wiUa.   The  truth  is,  as  I  have  stud  before,  that 
th^  took  a  certain  view  and  acted  upon  it;  and 
when  it  came  to  a  fight  between  themselves  on 
the  one  aide  and  the  persons  interested  under  an 
intestacy  on  the  other,  they  stood  to  win  one 
way  and  to  loee  the  other.   I  do  not,  therefore, 
see  any  reaaon  to  wanant  a  departure  from  the 
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ordinary  role.  Costs  must  follow  th^  event 
Some  of  the  parties,  other  than  the  defendant, 
have  applied  K>r  a  separate  order  for  their  costs. 
I  am  of  opinion  that  I  cannot  reasonably  accede 
to  their  applications.  The  reason  given  for  the 
decision  in  Bayton  v.  Parton,  which  has  been 
cited  on  behalf  otf  the  heir-at-law.  is  not  appUoabla 
to  the  presoit  case.  A  omsidemhle  change  was 
made  in  the  position  <^  the  heir-at-law  by  tba 
Land  Transfer  Act  1897.  His  poeiti(ni  ia  praoti- 
caily  that  of  the  next  of  kin ;  and  practically  the 
heir-at-law  and  all  the  other  persons  who  benefit 
under  an  intestacy  were  fighting  in  the  tame 
interest  as,  and,  so  far  as  they  took  any  steps  at 
all,  in  support  of  the  defendant.  I  do  not  see  any 
reason  why  they  should  not  have  joined  in  sup- 
porting the  defendant,  and  so  fought  the  case  as  a 
whole.  In  my  view  of  the  matter  I  consider  that 
it  would  be  quite  unreasonable  to  saddle  the 
plaintiffs  with  any  costs  except  those  of  the 
oefendwit,  uid  therefore  these  applications  must 
be  refused. 

Solicitors  for  the  plaintiffs,  Kennedy,  HuoAes, 
and  Pon$onby,  for  Coljiwire  aoA  Jitonekton,  Bir- 
mingham. 

Solicitors  for  the  defendant,  Tippeitt,  for  S. 

Eaden,  Birmingham. 

Solicitors  for  the  heir-at-law,  NickolBon  and 
Crouch,  for  Creuwell  and  Butson,  Bromsgrove. 

Solicitors  for  parties  cited,  Ttmbrell  and ' 
Deigkton,  for  C.  U.  Jagg&r^  Birmingham. 


iWday.  Dec.  20, 1901. 
(Before  Babnks.  J.) 
In  the  Goods  of  Thohas  6abt  Gowakdin.  (a) 
Probate — Adminutration  — Bond — Signature  of 
one  eureiy — Bubetitution  of  name  of  tecond 
eurety — Caneellation. 
One  surety  to  an  tuLminietration  bond  executed  the 
game  on  being  aerured  that  the  other  pereon 
named  tn  it  as  co-surety  would  execute  it.  The 
latter  refueed  to  do  eo.    The  name  of  ant^har 
turety  wo*  interted  in  the  bond,  and  thie  psrson- 
executed  it.   The  first  surety  did  not  assent  to  Ute 
olteraHon, 

Held,  that  the  bond  was  wid  and  must  be  ean- 
celled. 

This  was  a  motion  on  behalf  of  Maximilian  AroD, 
seeking  to  be  released  and  discharged  from  oo- 
suretyship  to  an  administration  bond  granted  to 
Mary  Bose  Oowardin,  the  widow  of  the  deoaased. 
on  the  5bh  July  1901,  and  asking  that  the  bond 
should  be  cancelled. 

It  appeared  that  when  Mrs.  Cowardin  was 
about  to  take  out  letters  of  administration  to  th» 
estate  of  her  late  husband  she  applied  to  Mr. 
Arou  to  become  a  surety  to  the  administration 
bond,  and  she  aaeared  him  that  the  other  surety 
would  be  a  gentleman  of  the  name  of  Keys.  Mr. 
Aron  knew  that  Mr.  Keys  was  a  person  of  con- 
siderable means,  and  upon  this  repi-esentation  of 
Mrs.  Oowardin  he  executed  the  bond.  Sobse- 
quenUy  Mr.  Keys  declined  to  execute  the  bond,, 
aod  the  name  of  a  gentleman  called  Harper  was 
subsbitated.  Mr,  Harper  then  executed  the  bond. 
It  was  admitted  th  i,t  the  alteration  took  place 
after  Mr.  Arou  had  signed,  though  thare  waa 

(a)  BaporM  hr  J.  A.  HLMA.  Emi.,  BArrlitar4t-L»iv. 
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some  conflicb  as  to  whether  anything  was  known 
by  him  of  the  fact  of  tbe  alteration. 

Barnard  in  support  of  the  motion. — It  was  im- 
material whether  Mr.  Aron  did  or  did  not  con- 
sent to  the  alteration.  A  deed  cannot  be 
altered  except  by  another  deed.  There  cannot 
be  a  parol  rariation.  Air.  Aron  was  never  bound 
by  the  bond,  and  it  ought  to  be  cancelled. 

Bargrave  Deane,  K.C.  and  Attenborough  for  the 
administratrix. — Mr.  Aron  had  acted  under  the 
bond  as  a  surety,  and  he  ought  not  now  to  be 
heard  to  say  that  it  was  invalid.  The  bond  was 
not  bad,  and  Mr.  Aron  was  bound  by  it. 

Barnard  in  reply.  —  In  Ward  v.  National 
Bank  of  New  Zealand  (48  L.  T.  Bep.  315 ;  8  App. 
Cas.  755)  the  headnote  is  as  follows  .-  "  Where 
two  or  more  sureties  contract  severally  the 
creditor  does  not  break  the  contract  with  one  of 
them  by  releasing  the  other.  The  contract 
remaining  entire,  the  surety  in  order  to  escape 
liability  must  show  an  existing  right  to  contribu- 
tion from  his  co>Burety  which  has  been  taken 
awayor  injuriously  affected  by  hisrelease."  Also 
in  the  course  of  the  judgment  Sir  Robert  P. 
Collier  says,  after  reviewing  a  nnmber  of  cases : 
"  On  the  same  principle  it  has  been  held  that 
iriien  the  ore^tor  releases  one  of  two  or  more 
^  soretiee  who  have  o<mtraoted  jointly  and 
severally,  the  others  are  discharged,  the  joint 
•nre^ship  of  the  others  being  part  cd  the  con- 
sideration of  the  oontraot  of  each." 

Babnbb,  J.— This  bond  was  executed  by  Mr. 
Aron  on  ^e  12ih  June  1901,  and  there  is  no 
doubt  that  it  had  been  contemplated  that  Mr. 
Keys  should  be  a  co-bon daman  with  Mr.  Aron. 
But  as  the  bond  now  stands  the  name  of  Mr. 
Harper  has  been  substituted  for  that  of  Mr.  Keys, 
and  the  change  was  made  after  the  12th  June. 
So  far  as  I  can  understand,  the  bond  was  never 
brought  back  to  Mr.  Aron,  and  it  was  never  re- 
executed  by  him.  It  is  now  suggested  that  the 
bond  is  void  as  far  as  Mr.  Aron  is  concerned, 
although  counsel  for  the  administratrix  assert 
that  he  gave  his  assent  to  the  alteration.  At  first 
I  was  inclined  to  think  that  the  point  raised  was 
merely  a  technical  one,  but  after  carefully  read- 
ing through  the  affidavits,  it  does  not  ap^ar  that 
the  applicati(m  is  so  unreasonable  as  it  seemed 
at  first  sight,  It  is  tme  that  an  effort  was  made 
by  the  parties  to  arrive  at  some  arrangement, 
and  negotiations  were  oarrisd  on  for  some  days. 
Bat  I  nave  come  to  the  conclusion,  from  the 
oorrespondenoe  which  has  passed,  that  no  definite 
arrangement  ever  was  made.  The  question,  there- 
fore, resolves  itself  into  this :  Is  Mr.  Aron  stUl 
liable  on  the  bond  after  what  has  taken  place? 
In  UnderkUl  v.  Horwood  (10  Yes.  209)  the  Lord 
Chancellor  says,  at  p.  225 :  "  Where  a  man 
executes  a  bond,  meaning  that  it  should  be  the 
joint  bond  of  himself  and  another,  and  not  his 
several  bond,  it  would  not  be  his  severs  1  bond. 
But  the  cases  go  further.  In  such  a  case,  how- 
ever, unless  there  is  something  special,  the  man 
who  had  become  so  severally  bound  has  a  ri^ht 
to  have  that  bond  delivered  np ;  for  his  intention 
was,  not  to  become  a  mere  several  obligee,  but  to 
be  a  joint  and  several  obligee;  and  tbe  rights  are 
difBeraut  both  in  law  and  equity,  for  if  he  is  only 
a  several  obligee,  he  has  no  remedies  over  anunst 
any<me,  but  if  he  is  a  joint  and  several  ondfieei 
or  only  a  joint  obligee^  thwe  is  right  of  contriba- 


tion  against  the  other  sureties  in  equity  from  the 
earliest  times,  and  of  exoneration  from  the  prin- 
cipal." Therefore  it  is  clear  how  important  it  is 
to  a  surety  to  have  as  his  co-bondsman  a  man  of 
whom  he  has  approved  in  the  first  instance,  in 
case  there  should  arise  the  necessity  of  either 
party  taking  proceedings  against  tbe  other.  I  am 
of  opinion  that  Mr.  Aron  did  not  consent  to  the 
alteration  in  this  bond,  and  I  think,  therefore, 
that  the  application  must  succeed.  The  grant  of 
letters  of  administration  will  be  recalled,  and  tbe 
bond  will  be  cancelled  so  far  as  Mr.  Aron  is  con- 
cerned. The  administratrix  most  pay  the  oosts 
of  the  application. 

Solicitors  for  Mr.  Aron,  Lumley  and  LumUy. 

Solicitor  for  the  administratrix,  MUnborough.- 


DIVORCE  BUSINESS. 
Friday,  Dee.  20,  1901. 
(Before  Babhbs,  J.) 

HlBBIBS  V.  BabBIBS  AND  GbBOOBT.  (a) 

JKvores— Decree  nu^JntenenHon  of  eo-reupon* 
d«nt — Decree  obBoluUt—Mairimouial  Cauaee 
Act,  1860  (23  £  24  Viet,  c  lU) «.  7. 

A  co-reepondeni  entered  an  appearanee  in  a  divorce 
suit,  but  did  not  defend  ike  etetion.  A  decree 
nisi  VMU  obtained  by  the  peHtioner.  It  mat  lutid 
by  the  Court  that  the  eo-re^ondeni  eould  not 
(tfterwarda  intervene  to  sAoio  csuss  why  the 
decree  •AouZct  not  he  made  abeUute. 

This  was  a  motion  to  make  absolnte  a  decree 

niti  which  had  been  pronounced  on  the  20th  Dec. 

1900. 

The  co-respondent  appealed  on  the  ground  of 
fraud  and  conspiracy.  On  the  I7tb  Dec.  1901  tiie 
Court  of  Appeal  dismissed  the  appeal  with  costs, 
without  oaltiDf;  upon  connsel  for  the  petitioner, 
and  on  the  18th  Dec.  leave  was  given  by  the 
Divorce  Court  for  the  decree  absolute  to  be 
expedited,  as  nearly  twelve  months  had  elapsed 
since  the  making  of  the  decree  nttt,  subject  to 
proper  notice  being  given  to  the  King's  Proctor. 

teuton  for  the  petitioner. — It  was  too  late  for 
the  co-respondent  to  intervene.  He  had  entered 
an  appearance,  but  had  not  defended  the  suit. 
He  had  since  appealed  and  lost. 

Wildey-Wright  for  the  co-respondent. — He 
asked  for  leave  to  intervene  to  show  cause  why 
the  decree  should  not  be  made  absolnte,  on 
grounds  (1)  that  the  decree  nisi  wa<  obtained 
contrary  to  the  justice  of  the  case  by  vrith- 
holdinf?  material  facts  from  the  Court,  (2)  that 
the  petitioner  had  been  guilty  of  unreasonable 
delay  in  presenting  his  pmitioo,  and  (3)  that  the 
Court  had  been  misled  and  deotived  at  the  hearing 
of  the  case  by  the  false  evidenoe  of  the  petitiomsr. 
The  oo-re^Knident  had  entered  an  appearanoe  at 
the  B^tist^,  and  the  Court  conld  not,  therefore 
main  the  decrae  absolute.  By  role  70,  mjtmia 
could  intervene  for  that  pnipoae. 

Babnes,  J. — A  respondent  cannot  interrene  to 
prevent  a  decree  niet  bmaa  made  absolute.  The 
authorities  are  clear  upon  the  point.  In  the  oaae 
of  Stoate  v.  Stoate  (5  L.  T.  Rep.  138 ;  2  Sw.  &. 
It.  381)  it  was  held  that  "  a  respondent  a^unst 
whom  a  decree  nut  for  dissolution  of  marriage 
has  been  pronounced  cannot  show  cause  afcainst 
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the  decree  being  made  abeolate  under  aect.  7  o£ 
23  24  Yiot,  o.  144.'*  And  a  co-reepondent  is  in 
no  better  position  than  a  respondent.  It  seems 
to  me  a  novel  idea  that  a  oo-revpondent  should 
seek  to  interrene  as  a  member  ci  the  public. 
AlthcRigh  an  wpearance  has  been  entered  by  the 
co>re^0Bdeut,  T  can  disregard  it  or  nder  it  to  be 
rtnnk  out.  The  decree  ntst  most  be  nude  abao- 
hite,  «nih  coste. 

Soludtora  for  the  petitioner,  SeatU  and 
Morrimm. 

Sf^tor  far  the  oo-respouctent,  AppUi/eHrd. 


ADMIBALTT  BrSINESS. 
Aug.  7  and  8. 1901. 
(Before  Basneb,  J.  and  Tbinity  Mastebs.) 
The  IfiNHEAPOLis.  (a) 

Salvage — Apportian.meKt-~-^paeud  award* — Non- 
rutoigtmiig  porHon  eiww— Horsemen. 

A  large  ateamer  earrying  pa»$enger$,  cargo,  horeet, 
and  caiUe,  fell  in  during  had  vieather  vnih  a 
diamoMUd  barque  in  the  AUantie,  and,  after 
taking  off  her  erew  and  euiting  away  the  vtreok- 
age  of  her  maete,  towed  her  to  the  Azoree.  The 
oumere  of  the  barque  in  eettlement  of  the  salvage 
daim  paid  82501.  to  the  ownere  of  the  eteamer. 

In  an  aetion  for  apportionment : 

Held,  that  the  oumere  were  entitled  to  6175Z. 
and  the  maater  to  5001. ;  that  ae  epecial  awarde 
and  according  to  their  rating  those  of  the 
erew  who  had  taken  off  the  crew  of  the  barque 
ahould  receive  1561.,  those  who  had  out  away  the 
wndcage  3002..  the  hoaffe  erew  employed  during 
ikat  terviee  252.,  and  the  hoafe  erew  engaged 
in  paaeing  ropee  752. ;  and  that  ef  the  remaining 
eum  of  IQSaZ.  to  he  divided  raietMg  amongst 
thewMle  erew;  the  non-navigating  pomon,  con- 
tieting  of  the  surgeon,  purser,  oooke,  stewards, 
and  itewardeases,  should  share  at  if  rated  at 
one-third  of  their  a«<ua2  rating,  and  the  horse- 
men and  foreman,  who  were  in  the  employment 
of  the  owners  and  liable  to  be  called  upon  to 
perform  duties,  at  one-third  of  the  rating  of  an 
AJB. 

The  Coriolanos  (62  L.  T.  Bep.  844;  15  P.  Div. 

103}  distinguiehed. 
This  was  an  action  for  apportionment  of  salvage 
Imnight  hj  certain  members  of  the  crew  of  the 
rteamship  Minneapolis.   The  defendants  were  the 
owners  oi  the  vessel. 

The  facts  are  stated  in  the  jndgment. 

Laing,  K.G.  and  Nelson  for  the  plaantafEs. 

Atpinall,  K.C.  and  A.  Pritehard  for  tbe  defeu- 
dsnts. 

The  ai^oments  of  coousel  were  directed  to  the 
special  claims  of  the  boats'  crews  which  took  off 
the  crew  of  the  CoTnet,  cut  away  the  wreckage, 
passed  thio  ropes  and  made  connection,  and  to  the 
share,  if  any,  of  the  salvage  reward  to  which  the 
non-navigating  portion  of  the  crew  and  the  horse- 
men and  horse  foreman  were  entitled.  The  follow- 
ing cases  were  referred  to : 

The  Coriolanut,  62  L.  T.  Bep.  844 ;  15  P.  Biv.  103 ; 

The  Spree,  69  L.  T.  K«p.  628  ;  (1893)  P.  147. 
Aug.  8. — Babn^bs,  J. — This  is  a  snit  by  some  of 
the  crew  of  the  steamship  Minneapolia  against  the 
owners  of  that  vessel,  and  practically,  by  reason  of 
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the  statement  of  ooonsel  for  the  plaintiffs  that  they 
appeared  for  the  master  and  all  the  crew  besides 
those  who  are  on  the  record  as  plaintiffs,  it  is  a 
snit  between  all  those  who  are  interested  in  the 
salvage  action,  which  has  been  settled,  to  obtain  an 
ai^ortionmenti  of  the  reward.  It  u^eara  that  oa 
the  21st  Ifaroh  1901  the  Minnet^polu  was  home- 
ward bound  from  New  York  to  London  irith  a 
general  oanro  and  passengers,  and  in  latitude 
44  degrees  49  minutes  N.  and  longitude  35  degrees 
47  minutes  W..  she  fell  in  with  ^e  Comet,  a  four- 
masted  barque,  bound  in  baUast  from  Greenock 
to  Philadelphia  to  load  a  cargo  of  oil  for  Japan. 
The  Minneapolis  is  a  vessel  of  13,401  tons  gross 
renter,  belonfi^ng  to  the  Atlantic  Transport 
Line,  and  she  had  a  crew  of  148  persons.  There 
were  some  sixty-two  passengers  and  a  number  of 
horses  and  cattle.   It  is  not  necessaiy  to  go  in 
great  detail  into  the  services  that  were  rendered. 
SobstantiaU^  they  appear  to  be  these :  First  of  all 
a  lifeboat,  with  an  officer  and  crew,  was  sent  to  take 
off  the  crew  of  the  Comet — I  presume  that  at  that 
time  it  waa  not  oertain  whether  tbo  Teasel  coald  be 
saved  or  not — and  th^,  in  the  course  of  Uiree  trips, 
snoceeded  hi  brinj^g  the  whole  of  the  crew  of 
the  Comet,  and  the  master  and  his  wife,  on  board 
the  iftnneopolM.  Then,  later  on,  the  3f>naeopoIts 
sent  a  boat,  with  the  second  officer  in  charge  and 
others  of  the  crew,  for  the  purpose  of  catting 
away  the  wreckage  of  the  masts,  or  some  of  tbe 
masts — X  think  the  foremast  and  mizzenmast — of 
the'  Comet,  with  a  view,  if  possible,  of  taking  the 
barque  in  tow,  if  the  risk  of  her  being  lost  by  the 
puncturing  of  the  hull  by  tbe  masts  was  done 
away  with.   Some  of  those  men  seem  to  have  gone 
on  l>oard,  and  at  very  considerable  risk  sncowded 
in  cutting  away  the  wreckage.   That  all,  I  think, 
took  place  on  the  22nd  March.    On  the  23rd 
March,  the  weather  having  somewhat  moderated, 
the  Minneapolia  was  able  to  take  the  Cornet  in 
tow,  and  on  the  fdilowtng  day  the  Comet  waa 
safely  brought  to  Ponta  Delg^a  in  the  Azores. 
Kow,  the  result  of  the  Utigation  and  settlement 
between  the  salTors  and  the  owners  of  the  Comet 
is  that  a  sum  of  40,0001.  waa  agreed  to  be 
paid  by  the  owners  of  the  Conut  to  tbe  salvors  as 
a  whole,  and  that,  I  am  told,  represents  82502.  in 
English  money.   The  question  before  the  court  is. 
How  is  tiiat  sum  to  be  apportioned  between  the 
owners,  master,  and  crew  of  the  Minneapolis  ?  It 
is  quite  obvious  at  the  outset  that  a  very  lar^& 
portion  must  go  to  the  owners  of  the  Minneapolis. 
In  the  first  place,  this  is  a  very  large  vessel, 
belonging  to  the  line  I  have  referred  to,  and  her 
valne,  with  cargo,  is.  stated  to  be  300,0002.  at 
least,  and  there  is  some  freight  amounting  to 
80002.  odd.   The  owners  were  put  to  expense 
which,  in  round  figures,  is  stated  to  be  somewhere 
about  20002.,  part^from  the  consumption  of  coal, 
stores,  and  for  exbra  victualling,  and  partly  the 
various  expenaea  which  mm  ocmsequent  upon  the 
diaorganiaation  of  thtir  serrioe  throagh  t^dr 
vessel  being  late  in  her  arrival  and  otberwiaet 
detc^  ot  which  were  f  nrmshed.   The  real  instru- 
ment of  salvage  waa  this  large,  powerful  steamer, 
because  it  was  lay  means  of  her  being  treated  aa  a 
tug  on  the  occasion  that  this  vessu  was  rapidly 
token  into  the  Azores.   The  apportionment  wQicn 
I  propose  to  make  is  as  follows :  To  the  owners,  I 
think,  the  snm  of  61752.,  having  regard  to  their 
interests  and  so  forth,  should  be  awarded.  If»t 
cornea  the  consideration  oi  the  master's  claim 
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The  master  had  a  verr  serious  TeBponsibilitj  in 
d^»rmiiung  to  deal  witn  such  a  salvage  as  this. 
He  was  in  charge  of  a  very  largn  steamer,  with  a 
nnmennu  crew  and  a  nomber  of  passengers,  and 
also  live  etook  on  board,  and  it  is  easy  to  see  titat 
his  responsibiUty  is  great  in  detomining  what  to 
do  on  sooh  an  occasion.  I  tiiink,  baring  regard  to 
those  considerations,  that  be  shonld  receive  the 
sum  of  5001.  Now  I  oome  to  deal  with  some 
matters  which  are  of  importance.  They  are 
matters  which  arise  in  this  way.  It  is  ooTious 
from  what  I  have  said  that  a  number  of  those  who 
are  the  deck  and  engine-room  and  stoke-hole  part 
of  the  crew  did  a  great  deal  of  extra  work  in  con- 
nection with  the  aotual  salvage  services,  because 
tixej  did  not  remain  simply  on  board  their  own 
steamer,  but  did  outside  work,  some  of  it  of  a  sub- 
etantial  and  ijnportant  character.  In  the  first 
place,  there  was  the  transfer  of  tVe  crew  and 
master  and  the  master's  wife  from  t^e  Comet  to 
the  MinituapMa,  which  was  a  most  desirable 
thing  to  do  in  order  to  save  their  lives  if  it 
had  not  been  posuble  to  take  tiie  Com«t  in 
4ow.  To  do  that  tiie  boat  made  three  trips. 
Particulars  have  been  famished  me  of  those 
who  were  on  board  the  boat.  The  names  are: 
Paul,  chief  officer ;  Pollard,  second  officer ;  Pearce, 
quartermaster  ;  Morton,  Griffiths,  Ferguson, 
Mowat,  and  Elt,  A.B.*s.  Apart  altogether  from 
the  part  which  they  take  in  the  general  award  to 
the  crew,  I  think  tbeir  services  ought  to  be 
recognised  by  an  award  of  1501,  to  be  divided 
amongst  them  in  proportion  to  their  ratings. 
Then  there  comes  a  still  more  important  matter. 
It  appears  that  the  boat,  as  I  bare  said,  was  sent 
in  charge  of  the  second  offioer,  Mr.  Lazalle,  with 
oertun  of  the  crew,  to  oat  away  the  masts,  and 
we  are  told  that  that  was  a  risky  and  difficult 
matter  to  do.  They  had  to  go  on  board  the  ship 
which  had  no  one  on  board  aad  was  rolling  aboat, 
and  somehow  to  hold  <ni  whilst  two  masts  were 
ont  away.  Those  who  ^d  tlus  work  appear  to 
have  been  Mr.  Lazalle ;  Ur.  Beri^eler,  the  second 
«nnneer ;  P.  Kiroaldy,  the  senior  thiKI  engineer ; 
J.  H'Qu^in,  leading  fireman;  H.  Porter,  flre- 
mui;  W.  Trim,  carpenter.  I  think  those  men  did 
a  very  useful  service,  because  by  that  means  the 
Cornet  was  enabled  to  be  towed,  and,  as  I  have 
eaid,  there  was  risk  in  going  on  board  to  do  this 
work.  Amoogst  those  men  I  consider  that  the 
snm  of  3002.  should  be  distributed  according  to 
their  ratiogs.  Now,  I  have  looked  through  the 
details  of  the  evidence,  but  I  cannot  find  who 
were  the  pereons  who  wei-e  left  in  the  boat 
whilst  those  whom  I  have  mentioned  went  on 
board  and  cut  away  the  masts.  I  assume  that 
some  sailors  must  nave  assisted  in  rowing  the 
boat  whilst  those  men  went  on  hoard,  and.  Test  I 
■hoald  leave  anybody  ont  who  assisted  in  that 
matter,  I  think  that  they  should  get  251.  in  recog- 
nition of  their  assistanoe.  In  E^dition  to  that, 
tiiere  was  a  snggestion  made  of  the  meriU  of 
those  who  remained  on  board  the  Comet  whilst 
she  was  in  tow  to  St.  Miohaels ;  but  I  find,  on 
looking  through  the  list,  that  I  have  really 
rewarded  all  those  persons  in  dealing  with  the 
crew  of  the  boat  which  transferred  the  crew  of 
the  Comet  and  those  who  went  to  cut  away  the 
masts,  and  I  do  not  think  it  necessary,  therefore, 
to  deal  in  any  way  specifically  with  those  who 
fieniuned  on  board  the  Comet.  I  do  not  suppose 
their  danger  was  a  Tery  material  matter  to  con- 
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sider  outside  the  general  award  to  the  officers 
and  crew.    But  there  remains  Mr.  Brown,  the 
third  officer  who  was  in  charge  of  the  boat  which 
went  later  on,  on  the  23rd.  to  pass  ropes  and  maks 
omuection.  That  ^jl^ears  to  nave  been  a  duty  of 
some  danger  and  difflonlty,  and  I  hare  had  no 
pirticnlars  ^ven  me  exactly  as  to  who  were  the 
persons  doing  that.  The  names,  however,  can 
easily  be  ascertained.   I  think  there  should  be 
divided  amongst  Mr.  Brown  and  the  seamen  who 
did  that  work,  according  to  Uieir  ratings,  a  sam 
of  751.   The  result  of  these  deductltms  is  to  leave 
the  sum  of  1025Z.  to  be  divided  amongst  the  rest 
of  the  crew,  and  that  crew,  as  1  have  said, 
numbered,  without  the  master,  147  persons.  That 
snm  should  be  divided  amongst  the  crew  accord- 
ing to  their  ratings  subject  to  these  qualificatims. 
I  have  oonsiderea  the  way  in  which  what  I  may 
call  the  navigating  and  non-navigating  members 
of  the  crew  may  be  treated  in  the  oase  of  The 
Spree,  (1893)  P.  147,  and  it  is  not  neoessary  that 
I  bhonld  go  over  the  judgokent  which  I  gave  in 
that  case,  because  it  would  be  <mly  repeating  a 
number  of  reasons  whldi  have  been  there  poiimd 
out  for  differentiating  between  those  who  are  the 
real  workers  of  the  ship  both  on  the  deck  and 
down  in  the  ei^Ine  room  department,  and  those 
who  are  merely  members  of  the  crew  attending, 
not  to  working  the  ship  at  all,  but  to  working 
such  parte  of  her  as  are  conoemed  with  the  pas- 
sengers and  othernse,  like  the  hoisemen.  Deal- 
ing first  with  the  navigating  members  of  the  crew, 
it  will  be  seen  from  what  I  nave  already  said  that 
a  good  number  of  the  deck  hands  and  officers  are 
specially  remunerated  for  what  they  did  ontaide 
the  ship,  and  as  regards  what  was  done  on  bcMrd 
the  ship  I  see  no  particular  reason  for  dravring 
any  particalar  distinction  between  the  Tarioas 
navigating  members  of  the  crew— that  is  to  say. 
the  officers,  seamen,  engineers,  firemen,  donkej- 
men,  greasers,  and  trimmers,  and  so  fortti— «nd 
they,  I  think,  should  therefore  take  their  share  ci 
the  10251.  aooordittg  to  their  ratings.  Then  then 
remain  a  number  of  persona  who  were  not  in  the 
navigating  and  working  part  of  the  ship  aa  a 
navigating  machine,  such  as  the  saraetm,  cook, 
steward,  stewardess,  purser,  and  so  foruu    It  was 
not  contended  before  me  i  hac  any  of  these  persons 
whom  I  am  now  considering  were  to  be  exoladed 
from  the  salvage  award,  and  I  think  that  is  the 
right  view  to  take,  for  the  reasons  which  I  gave  in 
the  course  of  my  judgment  in  The  Spree.    Tt  is 
quite  true  that  some  of  these,  if  not  ail  of  them, 
do  not  in  one  sense  perform  any  active  service  in 
the  rendering  of  the  salvage  serrice,  bat  it  must 
not  be  forgotten  that  they  are  all  on  the  artioles, 
that  they  are  all  liable  to  take  thar  stations,  that 
ihoj  are   all  persons  who  run  some  risk  In 
so  far  as  tita  ship  salving  is  at  any  extra 
risk,  and  that  if  any  of  those  persons  who 
went  away  and  assisted  had  been  lost,  extra 
duties   would   necessarily   ue   required   to  be 
performed   by   those    who   are   left      So  I 
think  it  would  not  be  wise  that  these  peratma 
should  be  excluded  from  the  salvage  award  alto- 
gether.  I  think  it  wonld  be  bad  policy  and  lead 
to  difficulties  if  t^ey  were  not  reci^aised.  Tfaeie* 
fore,  I  think  the  parties  are  right  in  not  aofif- 
gesting  they  should  be  excluded;  but,  at  the 
same  time,  whatever  their  merits  are,  ^ey  do  not 
bear  a  bieh  proportion  of  the  work  of  tnoae  who 
are  aotnally  mg^ed  in  performing  sBrricea  <m 
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the  deck  or  in  the  engine  room  and  to  forth,  and, 
h&Ting  regard  to  the  large  size  <A  tbia  ateamer, 
practMaU/  they  were  not  in  any  aeriooa  riak. 
As  I  said  before  in  the  case  of  The  Spree,  without 
laying  down  a  role,  as  each  oaae  most  be  governed 
by  its  merits,  because  in  some  oases  you  might 
find  the  steward  of  the  Teasel  haoUog  on  the 
rapes,  aa  luq>pened  in  the  case  of  The  NoortUand, 
peferred  to  in  the  case  of  The  Spree,  I  think 
the  proper  thinff  to  do  is  to  treat  all  those  with 
whom  r  am  dewing  aa  if  Uey  were  rated  at  <me- 
third  of  their  rating;  that  ia  to  lay,  they  will  take 
a  share  aa  if  their  rating  waa  a  thira  of  what 
it  nally  ia.  It  ia  leas,  I  agree,  than  what  I  men- 
tioned in  the  oaae  of  The  Spree,  bnt  there  are 
reaama  tar  diffmntiating.  Then  there  are  the 
honMDan  and  the  horse  foreman.  Again,  it  ia 
not  now  suggested  that  they  should  be  exoloded. 
Thfiroase  ia  not  the  same  as  that  of  the  cattlemen 
in  The  Coriolanua  (62  L.  T.  Bep.  844;  15  P.  Dir. 
103),  who  were  not  really  serrants  of  the  ahip. 
owners.  These  men  are  really  the  serrants  of 
the  afaipowners.  They  are  paid  so  much  for 
the  trip,  and  I  waa  informed  that  these 
men  hare  their  Btations  at  the  boats,  and  are 
liable,  therefore,  to  be  called  upon  to  perform 
duties,  ao  far  as  they  can,  very  much  in  the 
same  wnj-  as  stewards.  I  think  that  persons  in 
that  poaition  ought  to  be  jost  as  rnnoh  inoladed 
in  a  salnge  awwd  as  those  who  are  in  the  oalnn 
departmemb.  In  order  to  reoogniae  thdr  portion, 
and  yet  not  reward  them  aa  if  they  had  done 
a  great  deal,  I  think  the  pn^ier  thing  to  do, 
and  the  Elder  Brethren,  wiw  whom  I  hsn  had 
a  long  oonanltation,  agree,  is  to  treat  them  as 
rated  at  one*third  of  ue  rating  of  an  A.B.,  and 
let  thm  take  a  pvopmticm  tax  that  baua.  The 
eosta  will  be  borne  by  the  partiea  in  proportioa  to 
their  awarda. 

SolitsitoTB  for  plaiutifb,  Xowless  and  Co. 

fioUdton  for  defradants,  Fritehard  and  B<m$. 


(Before  Bashxs,  J.  and  Tbinitt  Mastebs.) 
The  Bhkin.  (a) 
CoUieion — Qraveeend    Seaeh,   Siver   Thames — 
Veaeel  at  anchor  in  fairway — ByeAaw  8  and 
38  of  Thamte  Bye-lam— Proper  applieatUm  ef 
Bye  law  38. 

Semble,  that  the  obligation  on  eteamert  and  Bailing 
veeeeU  under  the  ^th  Thames  Bye-law,  when  in 
the  fairway  and  not  under  xoay,  to  ring  a  hellt 
does  not  apply  in  clear  vieather. 
Thts  waa  a  collision  aoKon  brought  by  the  owners 
of  the  steamship  Sitona  against  tlie  owners  of  the 
steami^ip  Bhein. 

The  case  is  reported  on  the  question  of  the. 
inoper  applicafnon  of  bjre-law  38  of  the  Thamea 
Bre-lawe,  and  the  faota  so  far  as  material  are  aa 

UiUowB: — 

The  SiUma  was  a  sorew  steamahip  of  1010  tona 
gross  register,  and  was  on  a  voyage  from  Skien, 
^Torway,  tc  Surrey  Commercial  Docks.  The 
ooUinon  oconrred  about  8.30  p.m.  on  the  1st  Jan. 
190^  in  Gravesend  Beach,  river  Thamea,  and  the 
StfoiM  wasat  anchor  at  the  time,  in  the  anohorage- 
gronnd,  it  was  allied,  heading  up  river,  and 
«xhiMtingt]ie  regulatum  anchor  lights. 

(•}  BtporM  by  OasvroPBU  Hud,  Eaq.,  BsrrlaMr>st-Lftw. 
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The  Bhein  was  a  screw  steamship  <d  1024  tons 
gross  register,  and  waa  proceeding  down  the  river 
on  a  voysge  from  London  to  the  Tjne,  and  the 
defendant's  case  was  that  her  helm  was  ported  for 
an  upcoming  steamer,  and  almost  at  the  same 
time  two  white  lights  were  seen  nearly  right 
ahead,  which  were  taken  to  be  the  stem-hghts  of 
two  vessels  going  down  river.  Owing  to  the 
strong  wind  blowing,  she  was  slow  in  ooming 
rounC  and,  whilst  still  under  a  port  helm,  it  was 
seen  that  the  lighta  jliead  were  the  lighta  oi  a 
veaad  at  anchor,  and  althonf^  eveiy  effort  waa 
made  to  avoid  a  oolliuon,  tlie  Bkein  c(dlided  with 
theStiona. 

The  defei^anta  charged  the  plaintifla  (tntor 
alia)  with  improperly  anchoring  m  the  fairway 
and  wiUi  n^leoiiog  to  rinK  their  bell.  It  was 
admitted  by  the  plaintiifs  uat  the  bell  of  the 
Siiona  was  not  being  rung. 

By«.]aw8  8  and  38  of  the  Thames  ByO'laws  are 
as  followB : 

All  Tcnsls  oariffatinff  OrsTssand  Besoh  ars  to  keep  to 
the  Dorthmrd  of  »  line  defined  by  »  ikcleton  bauxm 
weetad  upon  the  lodis  Arms  Whsrf  or  with  the  high 
ohimuj  sfe  the  Cemeot  Works  st  NiHihfleet,  sad  all 
Tseteli  intending  to  snehor  in  the  Betoh  us  to  loing  np 
to  the  Boothnrd  of  tiiat  line. 

Byd^w  38.  All  stssmsndeuliag  vessels,  when  in  ths 
fsirmj  of  the  livsr  and  not  nnder  wsj;  shall  at  latsr< 
vals  of  abant  OM  aunnts  rlsf  Uw  bell  rapidly  for  aboot 
five  aeoondt. 

AspinaU,  K.C.,  Christopher  Ssad,  and  J)uniop 
for  the  pl^tiffs. 
Laing,  E.G.  and  NeUon  tor  the  defendanta. 

In  the  course  of  the  argnmenta  the  foUowii^ 
cases  were  refened  to 

The  Oarlotta  (80  L.  T.  Bep.  664  ;  (1899)  P.  228; 
Th9  Blus  Bill  (72  L.  T.  B«p.  540 ;  (1895)  P.  242 ; 
The  Warwick  (63  L.  T.  Bep.  561 ;  15.  P.  Dir.  189. 

BA.BNE8,  J.,  after  dealing  with  the  facts  and 
finding  that  the  Sitona  was  anchored  a  little  ont< 
Bide  of  the  anchorage  ground,  proceeded  as 
follows :  The  defendants  contend  that  their  vessel 
cannot  be  held  to  blame  because  the  persons 
navigs^g  her  would,  having  regard  to  the  mle 
requiring  vessels  at  anchor  to  keep  in  the  anchor- 
age ground,  be  entitled  to  assume  that  the  lighta 
tbey  saw  were  not  the  lights  of  a  ahip  at  antmor, 
or,  at  all  events,  that  thn  would  not  be  negligent  in 
not  thinking  them  the  lights  of  a  ship  at  anchor, 
and  that  they  might  be  the  lights  of  a  vessel  or 
vessels  moving  on  the  tide.  That  appears  to  me 
to  be  very  much  a  matter  for  the  opinion  of  the 
Elder  Brethren.  The  question  is,  whetiwr  a  com- 
petent person  in  charge  of  the  downooming 
steamer,  when  two  anchor  lights  are  properly 
exhibited  and  showing  properiy  in  weather  in 
which  they  can  be  seen  for  an  adequate  and 
proper  distance,  is  entitled  to  assume  or  ia  negli- 
gent in  thinking  that  they  are  not  the  lights  of  a 
vessel  at  anchor,  bnt  the  lights  of  something 
moving.  The  Elder  Brethren  are  strongly  m. 
opinion  that  a  pereon  navigating  with  care  and 
keeping  a  proper  look-out  ought,  without  any 
difficulty,  to  have  been  able  to  know  that  they 
were  the  lights  of  a  vessel  at  anchor.  It  ought 
not  to  muce  any  material  difEarenoe  that  the 
person  navigating  has  tiie  rule  about  the  anohor- 
i^e  ground  in  hia  mind,  and  would  naturally 
snmose  that  vessels  would  be  at  anolior  there 
ananot  in  the  fairway.  The  Elder  Brethren  say 
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that  for  many  reasons  nobody  nftrigating  down 
OraTownd  Reach  can  assame  that  no  vea^ls  will 
be  at  anchor  in  the  fairway.  Thej  point  oat,  for 
infltanoe,  that  it  may  not  always  be  poeaible  to 
enter  the  anchorage  groand  owing  to  ijie  crowd 
of  vesaels  there  ali^ady,  and  there  are  many  other 
drcomstanoea  in  which  a  Tosael  may  be  forced  to 
bring  up  in  the  fairway.  The  riew  of  the  Elder 
Breuiren  is  that  it  is  improper  to  assame  that 
beoann  there  are  white  bghu  ahotA  ihay  are 
not  the  lights  of -a  Tassel  at  anchor  beoanse 
ther  fa^jpen  to  be  in  the  fairway.  That  b^g  so, 
and  flnmng  that  the  li|^hts  exhiUted  wonld 
adequately  warn  approaching  Tessels  that  they 
were  the  ushte  of  a  ship  at  anchor  and  therefore 
a  ship  to  be  avi^ded,  Oien  they  oaght  to  aroid 
it,  and  the  mere  fact  that  the  ressel  is  at  anchor 
in  the  fairway  does  not  affect  the  question.  This 
depends  on  the  well-known  principle  that  if  there 
is  an  object  which,  even  thoogh  it  is  not  in  a 
proper  place,  yon  can  avoid  by  the  exercise  of 
reasonable  care  and  skill,  then  yon  must  avoid  it. 
The  oonolnsion  of  fact,  therefore,  to  whioh  I  come 
is  that  the  collision  was  really  dne  to  bad  lookont 
on  board  the  Rhein^  and  to  not  appreciating  that 
the  lights  they  saw  were  the  lights  of  a  ressel  at 
anohor.  With  regard  to  the  point  raised  that  the 
fifttona  waa  not  ringing  her  bell,  Mr.  Lahig  referred 
to  rule  38.  I  do  iMt  sawwae  that  if  sheliad  been 
ringing  her  bell  itwonld  nave  made  any  diftwnoe, 
bu^  as  at  present  advised,  I  cannot  hold  that 
thia  role  applies  except  in  qteoial  oironmstaiioes 
where  there  is  proper  necessity  for  the  applica- 
tion of  it.  If  I  were  to  hold  otherwise  I  shonld 
be  holding  that  every  ship  at  anchor  in  the 
Thames,  because  it  is  practically  all  furway, 
would  have  to  ring  her  bell  on  the  finest  sammer 
day,  and  there  would  be  the  clang  of  belts  all  the 
way  down  the  river.  I  should  not  hold  this  view 
until  I  were  forced  to  do  so.  It  seems  to  me  un- 
reasonable to  so  hold,  especially  when  I  find  that 
rule  38  is  in  the  class  headed  '*  fog  and  steam- 
whistle  siffuaU,"  which  would  go  to  show  that 
rule  33  only  ai^liea  in  cases  of  fog,  mist,  falling 
snow,  and  the  like.  The  conclusion  I  have  oome 
to  is  that  the  defendants  )nnat  be  held  alone  to 
blame  for  this  colUnon. 

Judgment  for  the  plaintiffs. 
Solicitors  for  the  pluntifls,  T.  Cooper  and  Co. 
Solicitors  for  the  defendants,  Sehder*  and 
Sigge. 


Wedneaday,  March  5. 
(Before  Sir  F.  Jeune,  President,  and  Babmbb,  J.) 
Wastwatxs  Steamship  Company  Limited 

V.  T.  B.  Nealb  and  Co.  (a) 
Charter.party-~8uh-eharter.party— Bight  of  $hip- 
owner  to  sue  indoreee  of  hul  of  lading  for  freight 
m  cargo  ekipped  under  m^ekarter-party. 

The  owners  of  the  W.  chartered  her  to  G.  under  a 
charter-party,  tohich  ^oviied  thai  the  maeter 
should  sign  hills  of  lading  as  presented,  and 
that  the  charteren*  liability  should  cease  on 
shipment  of  the  cargo,  and  gave  the  shipoumere 
a  lien  for  freight,  dead  freight,  and  demurrage. 

O.  reehartered  the  vessel  to  M.  L.  under  a  charter- 
party  which  contained  proviaione  eirnUar  to  ihe 
original  charter-party. 

'  W  BqMirtwl  hy  CHbibtopbkb  Hsad,  Eiq.,  BarilHwftt-L«w. 


M.  L.,  who  had  no  notice  of  the  origiruil  charter- 
party,  shipped  a  cargo  in  pursuance  of  the  second 
charter-party,  and  hiUs  of  lading  were  signed  }^ 
the  master  as  presented  hy  which  the  cargo  was 
to  he  deliverm  to  the  order  or  assigns  of  the 
shippers  on  payment  offreiaht  without  recourse 
to  shippers  as  per  the  second  charter-party. 

Beld,  that  the  biUe  of  lading  were  signed  by  the 
master  as  agent  of  the  shipowners,  and  that  the 
thipownert  were  entitled  to  sue  the  indorsees  ef 
ihe  hilie  of  lading  for  the  freight  due  thereon. 

Appeal  of  the  plaintiffs  from  a  decision  of  Uie 
judge  of  the  County  Court  of  Lancashire. 

Action  to  recover  a  sum  of  861. 11*.  6<I.,  bdng 
a  balance  freight,  and  611.  St.  9d.,  bung  a 
balance  of  demiixnu[e  aJIeged  to  be  dne  from  the 
deftedants  under  i£a  following  ciicanwtBiiceii 

By  a  charfcer-pflrty  dated  the  13th  Jnly  1899 
the  plidntiffs  as  owners  chartered  thtir  steamship 
Wastwater  to  Groddard  and  Gilliland,  of  Sabine 
Pass,  for  three  conaeontive  voyages  from  Sabine 
Pass,  Galveston,  or  New  Orleans  to  certain  named 
porta  in  the  United  Kingdom  and  Continent  at  a 
freight  of  16«.  per  ton  on  her  dead-weight  cargo 
capacity. 

The  charter-party  contained  the  following 
amongst  otiier  clauses : 

The  fnight  to  be  paid  in  owh  on  naloadiiig  and  rifl^ 
dslivsrj  of  the  cargo. 

Ownera  shall  pay  at  port  of  loadiag  2|  per  oast,  oom- 
miisioQ  snd  also  cost  of  inaoraaoe  ou  the  amount  to  ba 
advanoed  by  oharterars  or  their  agents  for  disborseiMotB 
sod  ohargss  at  port  of  loading,  and  master  shall  pve  his 
draft  on  owners  or  eondgneea  ai  required  to  eover  ssld 
advsaoss  (which,  together  with  drafts  for  difference  (rf 
height,  ihaU  be  pajabls  irithin  three  days  after  atrivsl 
or  out  <A  the  flnt  baight  otdlsoted),  or,  if  required,  a 
bank  credit  to  be  fonisbed  hj  the  ownsti  Cor  amoBat  of 
■aid  disbnnenents. 

Charterers  have  the  option  of  loading  lawful  merehsn- 
diss,  pvi^Mt  fteight  on  eteamera  d.w.  capaoUy  a» 
above.  All  spaoes  to  be  plaoed  at  ohartarere*  di^oal 
whioh  wonU  be  need  for  «a^  if  loading  for  owasis' 
soQoont. 

The  captain  shall  sign  bill  of  lading  as  prceentsd 
witbont  prejodioe  to  tUs  oharter-part?,  any  diflezenoo 
between  the  amonnt  of  freight  fay  the  bills  of  lading  end 
this  oharter-party  to  be  settled  at  port  of  loading  before 
■ailing. 

Eighteen  mnning  daye  (Sondayi  and  holidays 
ezoqpted)  shall  be  allowed  ehartarsrs  for  loading  and 
dieobarging,  and  her  days  ou  demorrage  over  and  above 
tha  eaid  laj'days  at  the  rate  of  id.  per  net  router  ton 
per  day. 

Chwterere'  liability  to  oeaae  when  the  cargo  ia  shipped, 
the  owner  or  master  having  an  absolute  lien  upon  oargo 
for  the  recovery  and  payment  <tf  all  freight,  deaid  freight, 
and  demnrrage." 

Subsequently  Hfr.  Oilliland,  of  the  firm  of 
Gk>ddard  and  Gilliland,  by  a  charter-party 
dated  tho  18th  Jan.  1900,  purporting  to  act 
as  agent  of  the  steamer  but  without  informing 
the  plaintiffs,  chartered  her  to  the  Motvan  Lumber 
Company,  who  were  ignorant  of  the  origiuU 
charter-party,  for  the  carriage  of  a  cargo  of 
timber  uom  Sabine  Pass  to  Liverpool  at  a  fragbt 
of  10*75  dollars  per  1000  feet,  payable  <m  delivery 
of  tiie  cargo.  This  charter-party  contained 
clauses  similar  to  those  set  out  above,  except  that 
it  provided  for  a  higher  rate  of  demurrage  than 
tha  charter-party  of  the  13th  July,  and  it  was 
doubtful  whether  it  gave  a  lien  for  dam^ee  for 
detention  at  the  port  of  loacUng. 
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Acar^of  timber  was  shipped  in  April  on  board 
the  Wastwater  at  Sabine  Pass  by  the  Moi^on 
Lumber  Companj  for  which  billa  of  lading  were 
iwned  hj  the  master  as  presented,  by  the  terms 
orwhi<di  the  cargo  was  to  be  delivered  at  Liver- 
pool to  their  order  or  assigns  on  payment  of 
irdght,  without  zeoonrse  to  shippers,  at  the  rate 
of  lU-75  dollars  per  1000  feet  as  per  charter-party 
dated  the  18th  Jan.  im. 

Gilliland  appointed  Thin,  a  shipbroker,  to  act 
toe  the  steamer  in  Liverpool  as  nis  agent,  and 
Thm  waa  also  i^pointed  by  the  phuntjlh  to  mat 
a8  tiieir  ^ent. 

The  defendant*  were  the  indorsees  of  the  biUs 
of  lading. 

The  whole  of  the  time  allowed  for  loading  and 
dischar^ng  waa  oaad  at  the  port  of  loading,  and 
the  veeael  came  on  demorr^e  on  her  arrival  at 

IdveipooL 

The  defendants  took  delivery  of  the  cai^o  and 
pud  part  of  the  freight,  withtmldiog  payment  of 
part  of  the  freight  against  a  didm  xbr  BhOTt 
delivery. 

They  disputed  the  elum  for  demnzrage 
altogether. 

The  master  threatened  to  exercise  a  lien  on  the 
cargo  for  freight  and  the  demurrage  at  the  higher 
rate  under  the  second  chaxtar.pari^,  and  uter 
some  n^potiationi  the  defandante  agraed  to  pay 
Thm  whatever  f  r^ht  was  due  undw  the  bills  at 
lading,  and  by  a  letter  dated  the  22nd  Uay  aad 
addrnsed  to  Thin,  agreed  to  pay  ''whatever 
demorrage  may  be  due  this  steamer  on  final  dis- 
diai^  under  our  charter-party." 

The  plaintiffs  claimed  the  balance  of  freight 
under  the  bills  of  lading  and  the  demurrage 
under  the  letter  of  the  22nd  Jffay  and  the 
charter-party  of  the  18th  Jan.  therein  i-ef  erred  to. 

The  defendants  resisted  the  claim  on  the 
grounds  that  they  were  only  liable  to  Gilliland 
under  the  charter-party  of  the  18th  Jan. ;  that 
the  bills  of  lading  were  signed  by  the  master 
as  agent  of  Gilliland,  and  not  of  the  plaintifia; 
that  the  agreement  in  the  letter  of  the  22nd  May 
was  made  with  Thin  as  agent  of  Gilliland,  and  that, 
therefore,  the  plaintiffs  had  no  title  to  sue  on  the 
UUs  of  lading  or  on  the  agreement  with  Tliin 
tor  the  freight  or  demurrage. 

The  County  Court  judge  held  that  Thin  could 
aotequitably  act  as  the  agrait  of  both  the  plaintiffs 
and  Gilliland  at  the  same  time,  and  on  the  groiinds 
telied  on  by  the  defendants  nonsuited  the  p^intiffs. 

The  pbunliffs  appealed. 

Sorridge,  K.C.  and  Leslie  Scott  for  the  appel- 
lants (plsiintifEs). — The  plaintiffs  were  entitled  to 
ens  the  d^endante  for  the  freight  as  indorsees  of 
Ihe  bills  of  lading.  The  July  charter-party  did 
not  operate  as  a  demise  of  the  ship  to  Ch>ddard 
and  Gilliland.  The  ship  remained  in  the  pos- 
session of  the  owners,  and  the  master  signed  the 
bills  of  lacUng  as  their  agent,  and  not  as  the 

rt  of  Gilliland.  Owing  to  the  operatitm  of 
EOasor  dianae  in  the  July  charter-party  the 
eonsigneee  were  the  only  persons  to  whom  the 
owneia  could  look  for  payment  of  tlu  frtight. 
The  charter-party  gave  an  absolute  lien  tar 
fc^iit  and  demurrum.  Even  if  the  January 
<mrter-9axtj  gave  no  lien  for  damages  for  deten- 
titmatUie  port  of  loading  it  was  contemplated 
by  all  the  parties  that  the  master  would  exercise 
a  lien  if  the  okdnu  were  not  settled.  The  defen- 


dants agreed  with  Thin  to  pay  the  demurrage  to 
prevent  delay  in  getting  delivery.  The  master 
was  acting  as  the  owners'  agent  throughout. 
Tiiin  was  authorised  by  the  owners  and  by  the 
master  to  colleot  the  freight  and  demurrage  for 
them,  and  the  fact  that  he  was  also  GillUand's 
agent  did  not  prevent  his  acting  as  the  owners* 
Agent  at  ti>e  same  time.  The  interests  of  both 
principals  were  identical,  as  both  wanted  to  get 
the  freight  and  demorru^  paid  by  tlie  consignees. 
The  defendants  knew  t£at  Thin  was  the  ownen' 
^nt  when  they  wrote  the  letter  of  the  22nd 

Hamilton,  K.O.  and  Keogh  tor  the  respondents 
(defendants). — The  January  charter-party  was 
entered  into  by  Gilliland  without  the  owners' 
authority.  The  freight  due  under  that  charter 
was  due  to  Gilliland  and  not  to  the  pUuntifEa.  lb 
was  under  this  charter  that  the  cargo  was  shipped 
and  the  bills  of  lading  were  signed  by  the  master 
as  agent  of  Gilliland.  The  Korgan  Lumber 
Company  had  no  notice  of  the  July  charter-party, 
and  were  not  bound  by  its  terms.  The  buls  of 
lading  in  the  hands  of  the  Morgan  Lumber 
Company  and  of  the  defendants,  who  were  their 
agents  to  receive  the  cargo  at  Liverpool,  were 
merely  receipts  for  the  goods,  and  the  only  con- 
tract to  which  the  Morgan  Lumber  Company  and 
the  defendants  were  parties  was  the  charter-party 
of  January  to  which  the  plaintiffs  were  no  partiee. 
There  waa  no  piivit^  <k  e<nitract  between  the 
plaintifb  and  the  defendants.  [Babhbs,  J.— If 
the  Morgan  Lumber  Company's  goods  were  an. 
board  the  ship  without  the  plaintiffs  knowing 
anything  of  the  second  charter-party  they  were 
taken  on  board  by  the  plaintiffs  on  the  terms  of 
the  first  charter-party.J  Neither  the  Morgan 
Lumber  Company  nor  the  defendants  were  bound 
by  the  terms  of  the  July  tiharter  of  which  thciy 
had  no  notice : 

Marquand  v.  Banntr,  85  L.  J.  813,  Q.  B. 
This  decision  was  approved  by  Lord  Campbell  in 
Schuster  V.  McKeUer  (26  L.  J.  281.  Q.  B.  at  p.  288). 
and,  though  doubted  in  Qiikison  v.  Middleton  (26 
L.  J.  209,  C.  P.),  that  case  ia  not  the  present 
case: 

Oarvar's  Carriage  hj  Saa,  3id  edit.,  s.  155. 
The  owners  in  the  peculiar  circumstances  of  tiiis 
case,  could  only  look  for  the  freight  and  demur, 
rage  to  Goddard  and  Gilliland,  who  are  only 
relieved  by  the  cesser  clause  to  the  extent  to 
which  it  gives  an  effective  lien.  The  owners 
could  not  exercise  their  lien,  as  it  was  not  pre- 
served by  the  second  charter-party.  A  lien  for 
freight  can  only  be  exercised  in  favour  of  the 
person  to  whom  the  freight  ia  due,  and  here  the 
freight  claimed  was  due  to  Gilliland.  As  regards 
the  arrangement  made  by  the  defendants  with 
Thin,  thac  was  merely  an  undertaking  by  the 
defendants,  as  representing  the  Morgan  Lumber 
Company,  to  pay  to  Goddard  and  Co.  whatever 
freight  and  demurrage  was  due  to  them  under 
the  bills  of  lading,  and  the  January  charter- 
party.  The  only  Uen  the  master  ooiud  ezeroise 
waa  the  lien  nnwr  the  January  charter-party  as 
acnmt  of  Gilliland  and  not  of  the  "owners. 
[^Ba&nes,  J. — The  owners  bad  a  lien  under  the 
brst  charter-party  against  Gilliland;  Gilliland 
had  a  lien  under  the  second  charter  against  the 
Morgan  Lumber  Company.  The  master  had  a 
right  agidnst  Gilliland  which  he  coold  exercise 

Digitized  by  Google 


268-Tol.  LXZXVI.1 


THE  LAW  TIMES, 


lApril  W,  UOk 


Adh.]       Wastwatbk  Stxuuhip  Oom pant  Limitbd  v.  T.  B.  Nsali  and  Co.  [Adm. 


ai^iust  the  Morg&n  Lumber  Commuij,  and  the 
consigpees  as  representing  Uiem  ]  The  plaintiffs' 
claim  for  demurr^e  is  bamd  as  to  time  on 
the  first  charter,  and  as  to  rate  on  the  second.  It 
was  for  the  plaintiffs  to  shov  that  there  was  an 
agreement  hj  the  defmdaats  to  pay  the  freight 
and  demurrage  to  Thin  as  agent  of  the  plaintiffs, 
and  the  learned  jadge  in  tl^  oourt  beww  oame 
to  a  oondnnan  of  uiot  which  waa  warranted  by 
the  evidenoe,  and  his  jadgment  onght  not  to  be 
diitnrbed. 

Sorridge,        in  reply,  referred  to 

Baumwall  t.  JWnsu,  G3  L.  T.  Bsp.  1 ;  (1893) 
A.  C.  8. 

The  President.— In  this  case  the  learned 
jnd^  of _  the  ooart  below  nonemted  the  plaintiffs, 
bat  I  think  this  nonsnit  must  be  set  aside  both 
with  regard  to  the  claim  for  freight  and  with 
regard  to  the  claim  for  demorrage.  Those  claims 
stand  on  rather  different  groonde.  Tbe  leumed 
judge  appears  to  me  to  have  decided  the  whole  of 
the  matter  upon  the  ground  that  Thin  was  the 
agent  only  for  Qilliland,  and  was  not,  and  ooold 
not  be,  the  agent  for  the  plaintiffs  as  well.  His 
view  appean  to  have  bem  that  there  waa  a  oon. 
fliot  between  the  interests  of  the  plaintiffs  and 
thoae  of  Oilliland,  and  onder  these  oironmstaiices 
he  oonld  not  act  as  agent  for  boUi  withont  the 
consent  of  both.  I  am  clearly  of  opinion  that  on 
the  evidmoe  Thin  was  appointed  to  act  and 
did  act  as  agent  for  the  plaintiffs  as  well  as 
agent  for  Gilliland.  Tbat  point  is  not  of  first 
inniortanoe,  becaase  the  plaintiffs'  claim  to  freight 
rests  on  the  broad  gronnd  of  tha  defendants' 
lialnlity  under  the  bills  of  lading.  No  doubt 
there  are  cases  where  the  master  ceases  to  be 
agent  for  f.he  shipowner  and  becomes  the  agent 
ox  the  charterer,  but  I  see  no  reaeon  for  saying 
that  that  was  so  in  the  present  case.  The 
master  all  through  appears  to  have  acted  in 
tbe  ordinal^  way  as  agent  for  the  shipowners, 
and  there  is  no  reason  why  the  shipperd  should 
not  be  liable  to  pay  the  freight  to  the  ship- 
owners under  and  aooording  to  the  bills  of 
lading,  and  apart  from  that  the  defendants  are 
liable  for  freight^  upon  the  ordinarr  law,  on  the 
bills  of  lading,  the  master  having  alien  which  he 
was  entitled  to  enforce.  With  regard  to  the 
demurrage,  the  matter  stands  upon  different 
grounds.  The  liability  rests  opon  the  agreement 
expressed  in  the  letter  of  the  ^nd  Hay,  and  that 
agreement  is  quite  clear  in  its  terms.  That 
agreement  shows  that  Thin  was  then  acting 
as  the  agent  for  the  plaintiffs,  and  it  shows  that 
he  was  agent  for  tbe  ship.  It  may  be  said 
with  a  good  deal  of  force  that  Thin  may  hare 
been  agent  for  both  the  plaintiffs  and  GillUand, 
and  that  the  arrangement  made  by  the  defen- 
dants in  their  letter  was  that  the  demurrage 
should  be  paid  to  him  as  agent  of  Gilliland,  and 
not  as  agent  for  tbe  plaintiffs.  But  that  does  not 
appear  to  be  the  reasonable  or  businesslike 
way  of  looking  at  it  The  result  of  the  arrange- 
ment pressed  in  that  letter  appears  to  m 
tbat  Thin  wae  represented  as  the  pluntiffs'  agent 
to  ooUeot  tiie  whole  of  the  demurrage,  learing 
him  to  arrange,  as  between  G-illilaud  and  the 
plaintiffs,  bow  the  demum^  was  to  be  divided, 
and  the  fact  that  the  mastw  was  presung  for  the 
demurrage  at  that  time,  and  considered  himself 
entitled  to  enfmroe  his  claim  for  it,  is  saffldnit 


explanation  of  such  arrangement  having  been 
made.  Under  those  circumstances  I  think  the 
nonsuit  of  the  leuned  judge  of  the  oourt  below 
cannot  be  maintained,  and  the  case  must  go  back 
to  him  in  order,  if  bo  advised,  the  plaintiffs  may 
have  an  opportunity  of  calling  any  evidence  Uiey 
may  desire. 

Babkbs,  J.— There  are  two  oUtms  in  this  oase^ 
one  bnng  f <n-  freight  and  the  other  for  demurrage. 
As  to  both  these  olatms  the  defendants  say  tuit 
the  plaintiffs  have  no  right  of  action  against 
them,  because  there  was  no  obligaticm  on  their 
part  to  pay  wther  freijfht  or  demurrage  to  tJie 
plaintiffs.  Dealing  with  tbe  question  of  frnght 
first,  it  appears  to  me  that  tbe  position  taken 
up  by  the  defendants  is  erroneous,  both  in 
law  and  in  fact.  First  of  all  because,  having 
r^ard  to  the  form  of  the  charter-parties,  and  the 
course  of  basiness  which  it  is  necessary  to  follow 
in  order  to  put  thoee  charter-parties  into  proper 
operation,  I  feel  no  doubt  tbat  the  bUls  o£ 
lading  were  signed  by  the  master  as  agent  for 
the  shipowners,  and  that  they  gave  the  ship- 
owners a  right  to  sue  those  who  are  responsible 
on  the  bills  of  lading.  If  the  defendants  are 
liable  as  hddm  of  the  bills  of  lading  at 
all,  they  are  liable  to  the  plaintiffs  in  aoecnd- 
anoe  with  the  view  which  1  think  is  oorreet^ 
stated  in  Carver  on  Carriage  by  See,  3rd 
edit.,  at  s.  157,  where  it  saya  tiiat^  when  the 
bill  of  lading  is  in  ttie  hands  of  a  shipper  or 
indorsee,  who  is  a  stranger  to  the  charter-part^, 
the  contract  shown  1^  it  is  one  between  him  tatd 
the  shipowner,  and  may  be  enforced  by  and 
aj^iinst  the  shipowner  accordingly,  whether  the 
shipper  or  indorsee  had  notice  of  the  charter- 
party  or  not.  But  the  case  aa  regards  the  freight 
does  not  rest  there,  because  there  was,  according 
to  the  evidence,  an  express  contract,  which 
was  mitde  afterwards,  with  the  defendants,  to  pay 
the  freight  to  Thin  according  to  the  bills  of  lading. 
The  only  question  (m  that  is  whether  Thin  waa 
acting  as  agent  for  the  pliuntiffs.  There  is  not 
the  ^igbtesc  doubt  that  tlut  was  so,  beoaoee 
GlUiland  was  no  longer  interested  in  the  ease  at. 
all.  By  the  way  in  which  this  class  of  bnnneas 
works  out,  Gilliland  having  to  pay  so  much 
freight  to  the  ahipownerd,  and  having  to  get  part 
of  it  oat  of  his  reobarter,  a  diaft  is  given  at  the 
port  of  loading  for  the  difference  of  frwght,  and 
the  shipowner  remains  the  only  person  praotiioally 
concerned  in  enforcing  the  claim  for  freight 
against  the  consignees.  That  being  so,  I  have  ncv 
doubt  whatever  that  the  contract,  so  far  as  ib 
went,  was  made  with  Thin  as  an  agent  for  tha 
shipowner.  With  regard  to  the  demurrage,  it 
seems  to  me  that  the  only  point  that  can  be- 
taken in  favour  of  the  defendants  is  thst  the 
contract  contained  in  the  letter  of  the  22nd  May 
was  in  fact  made  with  Thin  as  the  agent  for 
Gilliland  only,  or  as  joint  agent  for  Gilliland  and 
the  plaintiffs.  From  the  negotiations  that  took 
place  beforehand,  in  which  the  poution  of  th» 
plaintiffs,  who  wwe  interested  in  the  demnrrage^ 
whatever  rate  or  amount  was  to  be  paid,  wa» 
known  to  the  defendants,  it  is  quite  obvioBs  Uiat 
the  contract  with  Thin  was  not  made  In  the- 
interest  of  Gilliland  alone.  [The  Iwraed  jadg» 
referred  to  the  evidence,  and  continued :]  I  do  noft 
think  there  in  the  least  doubt  on  theevidoioe  that- 
the  contract  was  in  fact  made  by  tlw  defendant* 
with  Thin  on  behalf  of  the  shipowners,  and  that 
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tber  are  entiiled  to  fhe  boiefit  of  but  oontracU 
maoa  bj  Thin  on  their  behalf.  The  remit  is 
that,  in  mj  o[nni(ui,  the  jodgment  in  the  oonrt 
below  was  wrong,  and  tliie  nonanil  most  be  set 
ande»andtheoasego  back  to  the  learned  jn^e. 

J%dgmetU  cueordinglf. 

SoUdiors  for  the  appeltanta,  Botoelifft  and  Co., 
sgente  for  MiUt  DieAmon,  and  Co^  LirerpooL 

Solidtora  for  the  respondents,  TrituUrt  i 
snd  Co. 


COURT  OF  APPEAL. 

Jan.  21.  SO.  and  March  1.  * 
(Before  'Williams,  STiBuifC,  and  OoEias- 

HXKDT,  I1.JJ.] 

Oetskokb  v.  SANDBMAiTf  Glabk,  aud  Oo.  (a) 

AFPBAI.  rSOH  THI  CHAVCBBT  DIVISIOH. 

Xortgagt — Power  of  tah—No  Mtprett  powrn^ 

Skarea  ta  a  eon^ny—Damagt: 
A  mortgage  0/  tharet,  whieh  vmu  not  by  deed,  con- 
tains no  easpreea  power  ofeale,  and  no  time  toot 
fixed  for  payment  of  the  mortgage  dM. 
add,  that  the  mortgageB  had  am  implied  pouter 
of  sale  after  a  rtaevniAle  time  haid  Aapeeafrom 
the  date  of  a  notice  hy  the  mortgagee  to  the  mort- 
gagor requiring  payment  on  a  certain  day. 
Sdd,  hy  Stirling  and  Cozene-Hardy,  LJJ.  that 
a  reaeonahle  and  proper  notice  had  been  given. 
Rdd  by  WUliama,  L.J.  that  a  good  notice  had  not 
been  given,  as  there  had  been  euch  misBtatements 
in  ihe  lettert  at  brought  the  eaee  within  Pigot 
V.  Cnbloy  (15  C.  B.  N.  8.  701),  and,  fwriher,  no 
ivy  certain  had  been  fixed  for  payment ;  but  the 
plaintiff  v>aa  only  nUitled  as  damagee  to  the 
price  realited  by  the  eharee,  lew  the  amount  due 
to  the  defendante  for  principal,  interest,  and 
jmipsr  ehargee,  at  the  plaintiff  toot  never  in  a 
poettuM  io  redeem  fhe  ekaree  before  the  sale. 
DeeUiim     I^arweU,  J.  (83  £.  T.  Sep.  706)  affirmed. 
This  was  an  action  agtunst  a  firm  of  stock- 
brokers  ehdming  redemptuni  of  certain  shares  in 
a  oompany,  or,  m  the  altematiTe,  damages  for  the 
wrongml  sale  of  tbe  shares. 

In  July  1897  the  defendants,  aoUng  oa  the 
inBtmctaons  of  the  plaintiff,  who  was  a  Spaniard, 
iKnifht  for  him  on  the  Stock  Exdianse  700  shares 
in  the  Central  Boulder  Gold  Itines  iTiinited. 

The  pluntiff  was  onlr  able  to  provide  iwrt  of 
the  pntx)ha-se  money,  and  the  balance,  amounting 
to  5381.  odd,  was  paid  by  the  defendants  on  the 
verbal  agreement  that  the  shares  ahonld  be  trans* 
ferred  into  the  names  of  two  members  of  the 
defendants*  firm,  to  be  held  by  tbem  by  way  of 
mortgage  to  seoore  the  sum  dne  from  the  plaintiff 
to  them  theroon. 

On  the  31st  Aag.  1807  the  defendants  wrote  to 
the  plaintiff  as  f oQowa : 

We  IwTe  b««a  ezpeotliig  to  netire  from  jon  tbe 
baOier  muittsoM  m  pn»ni*ed  hj  jod  to  osmplet*  the 
wwant  doe  to  na  on  the  porchMO  of  the  400  ehareg, 
wUoh  h»TS  been,  ae  d«dnd  by  jou,  rtgiatered  in  oor 
«AM>  sad  are,  etibjeot  to  the  amonnt  joa  owe  vb  pins 
'  atereat  to  ths  next  aoocont  daj,  the  15Ui  Sept.,  at  yonr 
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diaposaL  Shoold  70B  not  plaoe  na  fa  fOnda  bj  that 
date,  w«  aball  deem  onzaslTea  at  libarty  to  sell  at  onr 
diaaretioB  aa  to  data  and  at  the  then  market  price  the 
ahaics  wa  hdd.  We  moit  recall  to  jonr  mind  onr 
eoDTenation  bj  reiterating  that  it  ia  not  onr  praotioa  %3 
opao  apoonlatiTe  aoooonta,  and  henoe  onr  dcalie  to  haTS 
thia  trraaaoUon  completed  in  the  naoal  manner. 

The  plaintiff  did  not  comply  with  the  terms  of 
this  letter,  nor  did  he  make  any  farther  payment 
in  respect  of  these  shares,  alUioogh  repeatedly 
requested  by  the  defendants  to  do  so.  A  year 
haTing  elapsed,  and  the  defendants  still  retaining 
the  shares,  the  company  went  into  liquidation 
with  a  Tiew  to  reconstruction,  and  its  assets  and 
undertaking  were  transferred  to  a  new  company. 
In  the  course  of  the  reconatruotion  the  defendants 
receired  a  ciroalar  to  the  effect  that  the  holdera 
of  those  shares  would  be  entitled  to  1050  shares  in 
the  new  oompany  on  the  payment  of  a  balance 
of  3f .  a  share.  This  mroular  was  sent  by  tiie 
defendants  to  the  pUdntiff. 

The  plaintiff  did  not  remit  any  money,  and 
the  defendants  having  pud  the  balance  of  St.  a 
share,  the  shares  in  the  new  company  were  allotted 
to  them,  and,  these  shares  having  subseqaently 
risen  on  the  market,  they  in  Feb.  and  March  1899 
sold  •them  without  further  reference  to  the 
plaintiff,  believing  that  they  were  entitled  to  them 
aa  absolute  owners.  In  July  1899  the  plaintiff 
applied  to  the  defendants  for  an  account,  which 
they  rendered,  showing  a  large  balance  due  to 
them,  and  they  informed  the  pl^ntiff  that,  inas- 
much aa  he  had  failed  to  provide  the  neceasaxy 
funds  for  taking  up  the  shares  in  the  ntw 
oompany,  he  had  forfeited  all  right  to  any  inter- 
est in  that  oompany.  The  plaintiff  afterwarda 
bronght  thia  action  and  alleged  that  the  sale  wa» 
without  notice  to  him,  and,  aa  sinos  the  sale  the 
price  of  the  shares  had  risen  in  value,  he  had 
sustained  loss  by  reason  thereof. 

The  defendants  admitted  the  sale,  and,  although 
at  the  time  they  claimed  to  retain  the  whole  of 
the  proceeds  tor  their  own  benefit,  by  thtir 
defence  they  expressed  a  willingness  to  aooonnt, 
and  delivered  an  account  showing  a  balance  in 
favonr  of  the  plaintiff  of  551.  4a.  lid.,  which  they 
brought  into  court,  and  submitted  that  the  sam 
was  in  satisfaction  of  the  plaintiff's  claim. 

Farwell.  J.  held  (83  L.  T.  Bep.  706 ;  (1901)  1 
Gh.  70)  that  a  mortg^ee  of  shares  registered  in 
his  own  name  has  an  implied  power  to  sell  them 
if  the  mortgagor  fails  to  pay  aftw  a  reasonable 
time ;  and  the  plaintiff  app«Ued. 

The  following  letters  are  referred  to  in  the  judg- 
ments:— 

12th  Oct  1897.— Plaintiff  to  defendants 

Yoor  lettera  S\»t  Aug.  and  6th  Sept.  to  hand,  and 
the  canae  of  not  aending  jon  the  money  ia  on  account 
of  the  exobange,  but  I  hope  ver j  ahcrtly  to  aend  ;on  the 
balance.  iDoloaed  I  hand  yon  obeqae  for  501.  on  London, 
and  please  acknowledge  receipt  snd  telegraph  how  thoas 
abates  are.  It  yon  oan  make  the  lot  to  500,  do  so; 
never  mind  oas>^hth  more  or  lass.  I  ihall  havs  fni^a 
in  London  next  month. 

6th  April  1898.— Defendants  to  plaintiff  :— 

If  than  ia  still  any  likelibood  of  yonr  being  nnable  to 

visit  Ltd  don  in  the  immediate  fntore,  we  ahall  feel 

obliged  by  yonr  remittiog  oa  the  amount  doe. 

Slst  Hay  1898.— Defendante  to  plaintiff:— 
Having  reoeived  no  reply  io  oor  letter  we  addreatfd 
toyononthedth  Apiil(a  copy  of  whioh  we  beg  to  annex), 
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icod  Ihil  under  legiateted  corer  ia  ord«r  that  th«r« 
am  bfl  DO  donbt  of  its  being  pUoed  in  yoar  haiidi,  ud 
tbftt  )  oa  will  be  oonMqaeatly  oogniunt  of  our  duire 
tbftt  yoa  will  not  farther  delky  in  falfilling  yoor  pzomiie 
to  liqaidftte  yoor  indebtedncu  to  u,  which  unoaated  at 
the  Mud  of  Muah  to  577t.  10*.  8d.,  ud  ouriw  aa 
«eonibg  6  per  oent.  interaet.  Twioe  70s  intimated  that 
jon  wcra  aomiDg  to  London  and  wonld  tbeu  iettle  the 
mmonnt  with  na,  and  we  feared  that  potsibly  illneiB 
might  perohanoe  have  oanied  j<m  to  delay  jonr  vielt, 
'bat  are  at  a  loaa  to  nndetBtand  the  reawn  of  oar 
reoe'iTiog  no  word  whatever  from  yon.  The  Central 
Booliier  sbareB  in  which  yoa  are  interested  to  the  extent 
of  700  aharee  are  now  only  worth  a  doabtfol  10*.  per 
ahare,  and  henoe  we  are  waiting  to  noalTe  either  fnadi 
from  yon  to  pay  for  thsm  or  yoor  inatnutkMia  to  mU 
them  at  a  given  ptioe,  and  moneys  to  meet  the  defioienoiea 
■whieh  have  gradoally  aooomnlated  tioce  yoor  porobaeea 
'by  an  unhappy  but  ooatinnou  depreciation  in  market 
▼alae. 

7Ui  Jane  1898.— Pluntiif  to  defendants :— 
Tour  letter  of  tiia  Stfa  April  oame  tuhand  in  dne  ooorM, 
and  alio  yonr  regit  tend  letter  of  tbeSiat  May.  The 
fonde  I  ehall  have  in  London  have  not  bMn  girea  me, 
and  thia  is  the  canae  ot  the  delay.  I  ezpeot  to  reoeire 
them  iu  the  cooree  <A  tbia  month,  and  then  I  will  settle 
with  yoa.  Oar  oonntry  is  goiog  tbroogh  a  tcemendoas 
paoio,  bat  this  will  not  last  long  I  hope. 

I3bh  Jane  1893.— Bafendaats  to  pliinUfl : 
We  beg  to  inolose  herewith  two  papers  which  wil^ 
-jodioate  to  yon  the  rongb  terms  of  a  proposed  amalga- 
malion  between  the  Central  Bonlder  Gald  Mioee,  in 
which  yon  are  interested,  with  the  neighbonring  Weat 
SoeUer  OoiA  Hine.  ...  We  are  thia  day  favovred 
with  yonr  letter  of  the  7th  Intt,  in  which  yon  atate  that, 
not  having  reo^ved  from  others,  yon  are  noable  to  send 
VB  aba  moneys  yoa  had  promised,  and  we  tm«t  yon  will 
hasten  to  make  aacb  arrangements  as  will  enable  yon  to 
remit  to  na  the  moneys  now  for  some  time  siDoe  ovcr< 
dae.  If  the  above  scheme  is  pawed,  yoa  woald  have 
fnitber  to  remit  ns  the  3«.  per  share  doe  on  the  new 
ahares,  failing  wliich  the  company  ooald  and  would 
Isgally  forfeit  the  ahar«s  balODging  to  yon  (bnt  whioh 
are  roistered  in  oar  names);  tfasMfore,  to  avoid  total 
loes,  yoa  would  have  either  to  sell  yoor  holding  to  someone 
willing  to  adopt  the  liabihty  on  reoonstnictioa  at  what- 
ever the  market  price  m»y  be  or  to  make  the  payment 
on  yonr  babalf.  Wc  will  thank  yoa  to  give  os  by  retarn 
of  poet  yonr  positive  Instmotiona  as  to  selling  your 
holding  of  Central  Boulder  stiares  or  yoor  intimation  of 
your  desire  to  parUoipate  in  the  new  company  and  yonr 
■adoption  of  the  liabili^  thereon.  In  either  ease  we 
oount  on  reoeiving  yonr  remtttsDce  for  the  amonnt  over* 
dne  on  your  pnrohaaes  of  the  original  aharee,  and  regret 
"that  yonr  delay  in  so  doing  most  nnforlanately  oompels 
na  to  press  yoa  10  do  so  at  a  time  when  yoar  country 
and  iu  reaonroes  are  unhappily  embarrasdod  by  a  war 
whioh  we  traat  will  be  as  slicttt  as  ii  is  sad,  or  that  oor 
Action  in  so  doing  might  orronMasly  appear  nnsym* 
palhetio. 

22Qd  Aug.  1888.— Defendaato  to  plaintiff  (r^^ 
*ered): — 

We  have  twioe  written  to  yon  on  the  sobject  of  yonr 
hotding  of  Central  £0 older  Company  shatea  (which  are 
in  oor  names),  and  have  asked  yon  to  oooaider  the 
papers  we  sent  yoo  .  .  .  atid  to  give  ns  yonr 
decition  whether  j  on  intend  partluipating  m  the  reoon- 
stzuotion  of  the  company,  thereby  inourring  a  liability 
of  3a,  on  1050  shares,  or  whether  yoa  will  adopt 
the  only  other  alternative  of  allowing  yonr  shares 
to  be  lorfeited,  and  thereby  accept  the  entire  losa 
and  saorifiee  of  the  pfaarca  yon  have  porohawd  (bnt 
which  yon  have  not  entirely  paid  as  lor).  It  sesms 
wise  to  join  in  the  •abeme  on  the  off  ehanoe  of  anooesi, 
at  with  a  view  cf  laiuog  some  pouible  opportonity 
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of  selling  at  a  price  in  adranoe  of  the  amoonfc  pay- 
able on  joining  this  scheme.  Having  regard  to  the 
position  you  have  plaodd  as  in,  we  are  compelled  to  give 
yoa  dear  notioe  that  we  shall  not  apply  for  the  1050 
shares,  adopting  the  liaUIil^  of  8s.  pec  share  (whioh 
most  be  done  previous  to  the  9th  Sq>L),  on  yoor 
behalf  or  for  yoor  bonsAt,  exoepUng  always  that  yon 
have  previously  remitted  to  as,  and  also  accompany 
you  instroctiona  with  a  farther  remittanoe  to  oover  the 
amonnt  payable  on  these  new  shares.  We  farther  regret 
having  to  inform  yoa  that,  aa  yoa  bare  not  fnlAlled  your 
prooiae  by  remitting  us  the  mon«y  to  complete  the 
purchase  of  the  shares  and  that  wa  are  onprotected  by 
any  security,  we  shall  deem  onrselves  at  liberty  to  adopt 
atoarplsasaresnohstepaaemynlwtanatslybeneoee 
aary  to  reoover  the  debts  due  by  yon  to  ns  here. 

3nl  Sept  1898.— PluntilTB  olerk  mote  to  Che 
defendante,  easing  in  effect  that  he  waa  nnable  to 
remit  anj  monery,  and  asking  them  to  regard  hie 
intereeta  with  reapeot  to  the  shares,  and  ezpresa- 
ing  &  hope  that  they  would  obtain  at  leut  the 
anm  they  had  pidd. 

9th  Bept.  189&— Defendant!  to  pluntiff  :— 

We  are  in  reoeipt  ol  a  letter,  dated  the  Aid  init.,  wxttben 
on  yonr  behalf,  and  now  oonfirm  oor  telegram  of  this 
date  "  most  have  ossh  remittanoe."  We  fiUly  explained 
in  onr  letter  of  the  22ad  ulL  the  poaition,  and  that  we 
wonld  do  nothing  on  yonr  behalf  nuleea  we  reoeired  a 
remittanoe  of  the  moneys  doe  to  us,  with  a  farther  snoi 
to  oover  the  amount  payable  on  ebilmtng  and  taking  up 
the  new  shares.  Unless  we  teoeive  a  remittance  in 
response  to  onr  ttlegzam  above  referred  to,  we  maet 
relnateatly  take  steps  to  reoover  the  debt  dne  by  yon  to 
OB,  as  stated  in  onr  last  letter  already  rsfsned  to. 

15th  Sept.  1898.— Defendant*  to  pUintifl  :— 
Conflrmiag  oar  oablegnun  and  letter  of  the  9th  jnat., 
we  now  indose  copy  of  a  notice  lasned  by  the  Central 
Boulder  Company  extending  the  time  to  applying  for  the 
new  shares  to  the  28rd  inst  As  this  is  final,  we  most 
receive  a  remittance  from  you  before  that  day  io  order 
to  take  the  new  shares  on  yonr  behalf.  We  would 
impress  on  yoa  that  if  you  fail  to  remit  yon  will  lose  all 
interest  in  tlie  eharss,  and  we  must  proceed  agsioat  yon 
to  reo»ver  the  rami  we  have  paid  on  yonr  acooont. 

19th  Sept  1898.— PUintifF  to  defendants 
Your  telegram  and  letter  received  when  I  waa  very 
busy  with  the  vintage  in  tiie  oonntry,  aad  now  on  my 
arrival  I  beg  to  tell  you  that  it  ie  quite  impossible  for  mo 
at  this  moment  to  remit  cash  as  yoa  desire.  Yon  ought 
to  know  the  very  inaotiTe  atate  of  the  basiuees  in  (Spain 
after  a  war  aa  diaastrons  aa  that  we  have  not  yet  seen 
ended,  and  the  wines,  the  moat  valuable  goods  that  we 
have,  are  unsold  in  the  cellars.  I  very  much  regret  that 
at  the  preaent  moment  it  is  quite  imposalbls  for  me  to 
grant  yonr  request,  but  I  will  as  soon  as  possible  send 
you  the  amonot,  and,  in  the  meeatinM,  I  sinoerely  trast 
yon  wUl  proteot  my  intersata  so  that  yoa  will  not  lose 
anything  tinou^  nu. 

3rd  Oct  1898.— Defendants  to  plaintiff:— 
We  beg  to  Inclose  statement  of  acooont  showing 
balanoe  of  paymuits  made  by  as  on  yoor  acooaot  with 
interest  to  30tli  alt.  doe  to  as  of  5951.  2f.  9d.,  whioh 
amount  we  must  rsquest  you  to  remit  to  as  forthwith. 

15th  Nov.  1898.— Defendanta  to  plaintiff  :— 
On  the  3rd  Oot.  we  addreised  yoa  a  statement  of 
acooont  np  to  the  30th  Sept.,  amonnting  to  S95(.  2<.  9d.^ 
whioh  amount  we  desire  yon  to  kindly  remit  as  forth- 
with. Offing  to  the  lapse  of  time  sioce  we  received 
commnnloation  from  you,  we  deem  it  oonrteona,  in  tiie 
first  iaatanoe,  to  renew  onr  application  to  yon  to  liquidate 
this  sum — or  even  a  material  portion  of  it — which  the 
exteuiion  of  time  yoa  have  elionld  have  rendered  easij. 
If  you  find  it  nnh4>pUy  neoessary  to  dabqr  tbe  settle  - 
ment  of  this  nnaeoured  debt  (whioh  yon  have  so  often 
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pfoiwiwi  to  pay  off  with  tin  uiBnuuM  th*t  wa  would 
not  maka  or  snstua  %  loM),  W9  think  yoo  ooght  to  hypo- 
thtcats  to  ofl  btmdi  or  propertiea  of  ft  minimDm  nlu 
of  6001.,  to  which  tarn  jmu  indabtadiMw  hM  inonaMd, 
M  it  ia  anreuaiftble  &a  w«U  m  nnfair  to  tu  to  ronuun  in 
our  debt  without  giviiiff  a>  m>7  protaotioa  whitterer. 

1201  Jalj  1899.— Defondanto  to  plaintifl  :— 

Am  KqoMtad  lo  joar  favoar  of  yeatnday'a  dat* ,  w« 
haTi  Urn  plaamre  of  inoloiiog  a  copy  of  statement  of 
aeooont  np  to  September  of  last  yaar,  and  which  joa 
■mral  timea  led  us  to  beliSTe  yon  wonld  liquidate. 
Sinoa  the  29Ui  Sept  to  laet  qoarter-day,  the  2itb  Jnnp, 
tte  anouit  hM  taerMMed  86t.  158.  lid.  by  intereet,  and 
]MnrsfeMidtat6211. 18«.3i{.  Tbelositbatyonmowpnfeai 
yoo  eaoaot  mdantaiid  is  attribtstaUa  to  yoor  haviog 
pnrehaeed  a  imrgm  nombar  of  ihana  fhan  yon  paid  for, 
■ad  whioh  balanoe  payment  wa  ooneented  to  m^ke  on 
your  behalf,  and  then  to  the  oollspse  of  tbe  oompany 
throogh  want  of  fands,  neoeB^tatiofl>  its  liquidation  by 
nsans  of  a  raoonatrootion  in  whioh  sharaboldera  oonld 
join  by  a  giTen  date  on  naUng  doe  applioation  and 
BiidgrtakiBK  ^  make  paymant  to  tha  oompany'  of  8f. 
per  diata.  Wo  wrote  yon  ttiaa  esplaoatwy  tattaza  and 
viied  you,  bat  yon  did  not  join  tha  reoonabootioa ; 
heooe  we  told  yoo  that  we  awaited  the  letttemMit  of 
you  debt  to  ni,  and  that  your  interest  in  the  oompany 
would,  aooording  to  tbe  terms  of  tbe  reocmatmotion,  eeaae 
UStag  the  pigment  of  tbe  8«.  par  share,  and  Uwt  we 
vqald  not  make,  noder  tbe  oironmatanoes  of  yonr  hasTy 
inJrtitednaaa  to  ns,  snob  paymant  tnst  yonr  benefit.  We 
"wtotu  jan  the  expwaston  of  oar  of^akn  tint  yon  abonld 
ineartiw  risk  of  this  fortbar  payment  In  tha  hopm  <d 
tha  oost  of  tbe  shares  yon  bongbt. 

Robert  Wallaee.  E.G.  and  0.  S.  Sivfjield  for 
tbe  a^tellant. — On  the  assQiaption  that  these 
ibaies  were  mortgaged,  the  sale  was  improper. 
If  thoe  was  any  power  to  sell  tin  sharee,  it  was 
oaljr  <m  prtmer  notioe  being  given  of  intention  to 
de  so  on  a  fixed  day,  with  a  reasonable  interval 
bstweoi  the  notioe  and  the  day  of  sale  in  order 
that  the  pWntiff  mifiht  have  an  opportnnity  of 
redeeming.  The  plaintiff  never  had  proper 
notice  of  tbe  intended  sale,  and,  moreover,  had 
reason  to  believe  from  the  defendants'  letters  that 
the  shares  had  been  disposed  of  long  before  they 
aotoally  were.  He  was  misled  by  being  informed 
that  iaa  security  was  gone.  When  they  sold  tkev 
treated  tbe  shares  aa  th«r  own  property,  and  dill 
aot  pnrport  to  sell  as  mortg^ees.  In  order  to 
be  jjood,  a  notice  of  intention  to  sell  moat  give  a 
correct  statement  of  the  acottanfe  between  the 
parties,  and  give  the  mortgagor  an  opportunity  of 
ledeeming.  The  letter  of  the  22ad  Ang.  1898  and 
some  of  we  others  mn^tain  sooh  misstatements  as 
to  the  Dodtion  of  tbe  plaintiff  and  tlie  shares  as 
to  render  them  invalid  as  notioes,  and  therefore 
th^  «ve  no  ri|;bt  to  selL  The  defendants  say 
tbe  wans  are  liable  to  forfdtnre  if  the  plaintiff 
doss  not  assent  to  the  scheme,  and  that  th^  are 
miproteoted  by  any  secarity.  Hach  of  these 
statements  was  inaccurate.  Tucker  v.  Wilton 
(1  P.  Wms.  261 ;  5  Bro.  F.  C.  193)  was  based  on 
the  implied  consent  of  the  mortgagor.  In  Re 
Morrilt ;  Ex  parte  Offieied  Beeeiver  (56  L.  T.  Rep. 
42, 45 ;  18  Q.  B.  Div.  222,  235)  Fry,  L.J.  said  that 
in  the  ease  of  a  mortgage  of  chattels  no  power  of 
nle  is  implied  by  law.  They  also  referred  to 

Loekwod  V.  Swer,  2  Alk.  303 ; 
Sobbtna  on  Hortgageii,  p.  275 ; 
CooTeytneiBg  Aot  lSSi  (44  A  45  Viot.  0.  41),  ss.  19, 

20.  25  (8) ; 
15ftie  yiei.o.8e.B.48t 
Wisim  V.  Lnoie,  1  I>raw,  487. 
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Upjohn,  K.C.  and  Stetaart-Smith  for  the  defen- 
dants.— Tlie  defendants  were  mortgagees  of  these 
shares,  and  had  an  implied  power  of  sale.  The 
sale  took  place  after  tlie^  had  given  notice  to  the 
plaintiff  of  their  intention  to  sell  and  also  had 
givoi  him  ample  time  to  redeem.  The  plaintiff 
was  not  misled  by  the  defendants'  letters ;  he 
never  had  the  money  to  redeem  the  shares.  He 
had  ample  opportnnity  to  take  up  the  new  shares. 
Tbe  shares  in  tbe  reconstrocted  company  were 
sabsfcitnted  for  the  old  shares,  and  were  sabject 
to  tbe  same  power  of  sale  as  the  old  shares  which 
they  represented.  On  the  receipt  of  the  letter  of 
the  22nd  Aug.  1898  by  the  plaintiff,  the  defen- 
daato  beoame  entitied  to  seU  tbe  whole  of  the 
shares.  The  fict  that  the  defendants  made  an 
honest  mistake  and  ooniridered  that  tbe  new  shares 
belonged  to  t^m  does  not  prevent  them  setting 
np  tluht  they  were  sold  nnder  the  implied  power 
of  sale: 

BmUUreon  v.  Attwood,  (1894)  A.  C.  150 1 

Be  Morritt;  M»  parte  Ofietal  Seeeiver  {»bi  eup.). 

Bat  there  was  a  power  of  sale  by  agreement 
between  the  parties  contained  in  the  letter  from 
the  defendants  of  the  Slst  Ang.  1897  and  the 
reply  of  the  plaintiff  of  the  IStb  Oct.  There  ia 
an  assertion  of  a  right  to  sell  whioh  is  aoqnieseed 
in.  Even  if  the  shares  were  improperly  sold,  tbe 
damages  sustained  by  the  plaintiff  amonut  to- 
nothing.  He  never  had  any  money  with  which 
to  pay  the  defendants,  nor  to  pay  the  snms  dne- 
on  the  new  shares.  He  says  bo  in  his  letters. 
He  vras  never  ready  to  tender  the  money  due. 
They  referred  to 

H^ae  on  Dmagas,  6th  adit,  p.  402  ; 

Greening  v.  ITiUtnion,  1  C.  A  P.  625 ; 

Johneon  v.  Stear,  15  C.  B.  N.  8.  330  ; 

Halliday  t.  Holgate,  18  L.  T.  Bap.  656 ;  L.  Bap.  3 

Ex.  299 ; 

Wilieinton  v.  Fartfy,  84  L.  T.  Bep.  38  ;  L.  Itep.  6 

C.  P.  208; 

MiUer  V.  DeU,  63  L.  T.  Bap.  893 1  (1891)  1  Q.  B. 
468; 

Spaceman  v.  ^ter,  48  L.  T.  Bep.  670 ;  11  Q.  B. 

DiT.  99 ; 

Jenitingt  t,  Broughton,  5  D.  H.  &  Q.  126  ; 

Martin  v.  Porter,  5  M.  A  W.  351 ; 

Be  Bahia  and  8an  Francitco  Railway  Company^ 

18  L.  T.  Brp.  467 ;  L.  Bep.  3  Q.  B.  584 ; 
Ottot  Kof^e  Diamond  Minee  Limited,  68  L.  T.  Bep. 

138;  (18031  1  Ch.  618; 
Owen  V.  Bouih,  14  C.  B.  887  ^ 
M'Arthw  V.  Lord  Beaforth.  2  TannK  257 ; 
Michael  v.  Hart  and  Co.,  85  L.  T.  Bep.  548;  112; 

L.  T.  288;  (1901)  3  K.B.  867;  (1902)  1  K.  B. 

482. 

Siu(^eW  in  reply.  Cur.  adv.  vidt 

Williams,  L  J. — The  main  question  in  this 
case  is  whether  the  sale  b^  the  defendants  of 
certain  shares  in  March  1899  ia  a  sale  within  their 
powers.  There  may  be  some  doubt  as  to  whether 
the  defendants  were,  strictly  speaking,  mortgagees ; 
but  as  both  sides  argued  the  case  l}efore  ua  on  the 
asaumption  tha*-.  the  defendants  were  mortgagees, 
I  shall  deal  with  the  case  on  that  asaumption. 
The  plaintiff  in  his  statement  of  claim  so  asserted, 
and  although  the  defendants  by  the  form  of  their 
pleading  denied  this  allegation,  yet,  in  the  argu- 
ment before  na  and  in  the  court  below,  the  oonimel 
for  the  defendants,  with  the  assent  of  the  counsel 
for  the  {daintiff,  mthdrew  this  denial.  IjToir,  the 
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defendanba,  bsin^  mortgageoB,  have  in  eqailj,  not- 
withstanding their  legal  title  to  the  shares,  no 
estate  sufficient  to  enable  them  to  aell,  and  thas 
exclade  the  mortgagor  from  his  equitable  right  to 
redeem,  unless  there  is  either  an  express  or  implied 
power  of  sale  in  the  mortgagee.  Now,  in  the 
present  case  there  is  no  express  power  of  sale,  and 
we  hare,  therefore,  to  ascertain  whether  or  not 
there  is,  in  the  (nroamstanoes  of  this  case,  aa 
implied  power  of  sale.  I  wish  at  onoe  to  aay  that 
I  00  not  think  that  the  circamstaDoes  which  will 

E've  rise  to  an  implication  of  a  power  of  sale  in 
Toor  of  a  mortgagee  of  a  diattel,  or  even  of 
stock  or  shares,  can  differ  in  faronr  of  the 
mortgagee  from  those  which  are  neoessaiy  to  give 
a  ri^ht  of  sale  to  a  pledgee.  In  both  oases  the 
creditor  holding  secarlty  is  allowed,  as  against 
the  debtor  in  default,  to  enlarge  his  interest  or 
estate.  In  the  case  of  a  pledge,  whether  of 
chattels  or  of  stock  or  Bhares,  a  power  of  sale  is 
implied  at  law  if  a  daj  is  fixed  hj  the  contract  for 
the  payment  of  the  debt ;  for  in  such  case  it  is 
inferred  that  the  contract  between  tbe  parties  is 
that,  if  the  borrower  do  not  repay  the  advance, 
the  lender  shall  be  at  libertv  to  reimburse  him- 
self hy  the  sale  of  the  thing  pledged.  In  the  case 
of  a  mortgage  in  which  there  is  a  fixed  day  for 
payment  and  default  in  payment,  a  similar  power 
d  sale  would  seem  toarise,  if  not  in  the  case  of  a 
mortgage  of  a  chattel,  at  all  events  in  the  case  ot 
a  mortgage  of  stock  or  shares.  This  eeems 
established  by  Tucker  v.  WiUon  {ubi  tup.).  In  the 
present  cass  no  day  is  fixed  for  payment  by  the 
original  contract.  Now,  in  the  case  of  a  pledge 
■at  law,  it  would  seem  now  to  be  fairly  well 
established  that,  when  a  loan  is  for  an  indefinite 
time,  the  lender  may  terminate  the  credit  by 
giving  notice  to  the  debtor  to  pay  on  a  certain 
day,  and  that  upon  default  to  pa;  on  that  day  the 
pledgee  may  sell  the  pledge;  but  I  know  of  no 
case  in  which  the  power  of  sale  of  a  pledge  has 
been  held  to  arise  in  a  caee  where  no  day 
has  been  fixed  by  the  creditor  for  payment; 
and  I  know  of  no  reason  or  authority  for  the 
proporition  that  a  power  to  sdl  shoald  arise 
in  a  ease  ot  a  moitgage  of  stock  unless  a 
day  certain  has  been,  fixed  for  the  payment. 
So  tar  I  have  dealt  ooly  with  the  law  apart  from 
the  Oonveyancing  Act  1881.  Sects.  19  and  20  of 
that  Act  do  not  apply  to  the  present  case, 
because tiie  mortgage  was  not  by  deed;  and,  even 
assumiDg  that  the  so-called  notice  in  the  present 
case  womd  have  been,  in  the  case  of  a  deed,  a 
notice  requiring  payment  of  the  mortage  money 
served  on  the  mortg^or,  and  assuming  uiat  there 
would  have  been  default  in  payment  for  three 
months  after  such  service — all  ot  which  assump- 
tions I  doubt — I  yet  think  that  the  presence  of 
these  provisions  in  the  Conveyanoiug  Act  would 
not  justify  us  in  departing  from  the  law  as  it 
appeared  to  be  estabhshed  before  the  passing  of 
that  Act.  Let  me  now  consider  the  reason  of 
requiring  a  notice  as  a  condition  ot  the  implied 
power  of  sale.  It  ma^  be  said  that  the  object  ot 
the  notice  is  to  pat  the  mortgagor  in  defaut,  and 
that  it  is  this  wnioh  is,  in  easenoe,  the  condition 
of  tiie  power  of  sale.  Perhaps  so.  Bat  in  what 
respect  is  the  mor^^aeor  to  be  in  defaott  before 
the  pledge  can  be  sold  against  him  ?  The  debt  is 
dae,  and  on  action  could,  ex  hypoifiMi,  be  brought 
against  him.  Moreover,  why  is  it  that  the  notice 
moat  be  *'  reasonable^"  as  by  all  the  anthorities  it 
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mast  be  P   To  my  mind  the  answer  is  plain— to 
give  the  mort^gor  a  reasonable  opportunity  to 
redeem.   In  my  judgment  none  of  the  letters 
did  give  the  mortgagor  in  this  case  this  oppor- 
tunity.  Of  course  he  had  the  right  to  redeem 
whether  or  not  a  notice  was  given.   Tiiis  is  not 
the  opportunity  intended  to   be  given  by  a 
notice ;  there  is  nothing  in  the  letters  to  put  a 
certain  end  to  the  inaefinite  credit    There  is 
nothing  in  the  liters  to  lead  the  mortgagor  to 
snppoee  that  he  mast  redeem  by  a  definite  day 
or  snffisr  a  sale  of  the  pledge.  On  the  oontrarj, 
the  letters  plainly  tell  him  that  the  subject* 
matter  ot  pledge  has  ceased  to  exist.     It  is 
unnecessary  to  look  at  any  of  the  letters  prior  to 
the  parchase  of  the  last  300  shares — that  is  to 
say,  prior  to  Nov.  1897.   Now,  the  first  letter  of 
an^  importance  is  that  of  the  31st  Hay  1898. 
[Uis  Lordship  then  read  the  letter.]    The  defen- 
dants are  here  waiting  for  instructions  to  sell, 
and  certainly  make  no  demand  for  immediate 
payment  or  for  payment  by  a  fixed  date.  Then 
comes  the  notice  from  the  secretary  of  tbe  com- 
pany of  the  proposed  amalgamation  meeting 
which  was  sent  to  the  plaintiff  aooompanied 
by  the  defendants*  letter  of  the  13th  June. 
Tlus  is  followed  by  aa  amalgamation  notice  from 
the  liquidators  ot  the  16th  Aug.,  and  a  registered 
letter  of  the  defendants  of  tbe  22nd  Aug.  It 
seems  to  me  that  up  to  this  dato  there  is  nothing 
in  the  letters  of  the  defendants  making  each  a 
demand  as  to  raise  an  implied  power  of  eale  in 
case  the  mortgagor,  the  plaintifE,  should  not 
comply  with  it.   On  the  oonfcrary,  the  letters  ask 
for  instructions  to  sell,  or  for  money  to  take  up 
the  substituted  shares  in  the  new  company ;  and 
when  one  looks  at  the  letter  of  the  22nd  Aug.  it 
seems  to  me  impossible  that  anything  in  this 
letter  containing  the  misstatement  aa    to  the 
mortgagor's  p<»ition  can  operate  to  raise  an 
implied  power  of  sale.   The  mortgagor  might 
have  been  willing  and  able  to  redeem  if  he  had 
known  that  he  could,  as  a  dissentient  shareholder, 
have  insisted  on  bein^  paid  oat  at  the  then  value 
(rf  the  sharas.  This*  m  my  judgmeuti  brings  iAi» 
ease  within  the  principle  of  the  decnaitm  in  Pigot 
V.  CuhUy  (15  C.  B.  N.  S.  701).  in  which  a  mis- 
statement by  the  pledgee  in  his  claim  ot  the 
amount  due  prevented  the  implied  power  of  sale 
arising,  and  made  the  sale  wrongful.   This  mis- 
representation as  to  the  security  being  forfuted 
if  the  shares  in  the  new  company  were  not  taken 
up,  and  the  view  of  the  defenpante  that  they  were 
entitled  to  treat  themselves  as  unsecured  crelitors, 
although  they  in  fact  exchanged  the  shares  for 
shares  in  the  new  compai^,  continued  until  the 
sale  of  the  new  shares  in  Anarch  IS^.  Moreover, 
in  the  account  sent  with  the  demand  for  payment 
in  the  letter  of  the  3rd  Oot.  1898,  at  a  time  when 
1050  shares  were  still  unsold,  but  when  the  700 
shares  had  been  surrenderod,  there  is  a  misrepre- 
sentation in  effect  by  omission,  bringing  the  case 
within  the  principle  of  Figot  v.  Cubuy  {ubi  tup.). 
The  mortgagor  was  entitleid,  whm  he  knew  of  we 
surrender  of  the  old  against  the  new  ahares,  to 
elect  to  take  the  new  shares,  bat  he  was  not 
bound  so  to  do ;  and  until  he  did  so  the  poaition 
was  that  the  mortgagee  had  realised  the  ola  shares 
by  surrender  and  was  bound  to  give  credit  for  the 
value.  I  am  inclined  to  Ukink  tiiat,  even  it  there 
had  been  such  notice  and  default  as  to  raiae  an 
implied  power  ot  sale  prior  to  the  taUnff  ap  of 
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ttie  new  sbarea  hj  the  mortgagees  in  September, 
the  power  of  sale  wonld  not  hav©  oontinaed  and 
extended  to  tbe  new  sharea  whiob  the  mortgagor 
had  no  opportanitj  of  redeeming ;  but  this  is 
imimportuit,  as  I  am  cleartr  of  opinion  that  there 
fierer  waa  mob  notice  and  default  aa  to  raise  an 
implied  power  of  sale;  and  that  no  noUoe  ia 
nwrial  pri<»-  to  ilie  data  of  tbe  pnrchaM  of  the 
lait  300    the  700  shares.  It  follows  that,  in  my 
oinnioD,  tbe  sale  of  tbe  1050  shares  snbstitnted  as 
«ecanty  for  tbe  700  was  wrongful,  and  that  tbe 
plaintiff  is  entitled  to  damagee ;  bat  I  think  that 
those  damages  are  limited  to  the  price  realised  by 
tbe  shares  less  the  amount  due  to  the  defendants 
for  principal,  interest,  and  proper  charges ;  bnt  as 
the  651.  brought  into  court  was  not  sufficient  to 
-ontaet  the  plaintifTs  claim,  I  think  tbat  the 
plaintiff  is  entitled  to  judgment,  with  oosta.  The 
order  of  Farwell,  J.  as  to  costs  ia  based  on  tbe 
asaamption  that  tbe  defendants  were  entiUed  to 
sell.  Perhaps  I  ought  to  add  that  the  reason  why 
I  think,  notwithstanding  the  decision  of  Wills,  J. 
ia  Miduul  t.  Hart  ana  Co,  (ubi  tup.),  that  the 
damagea  in  this  case  mnst  be  limited  to  the  Tslns 
d  the  shares  at  the  date  of  tbe  wrongful  sale,  and 
do  not  extend  to  the  highest  value  between  the 
vroogfnl  sale  and  the  inal,  is  tbat  the  cir<jum< 
stances  of  this  ease  do  not  bring  it  within  Miehael 
Bart  and  Co.,  assuming  that  daoision  to  be 
riglt.  In  the  present  case  tbe  eridenoe  shows 
that  tbe  plaintiff  nerer  waa  in  a  position  to 
redeem  tbe  shares  until  the  sale;  and  it  ia  the 
Barest  apecnlation  to  assume  that  tbe  plaintiff 
would  have  kept  tbe  shares  till  May  (the  time 
of  the  highest  price)  and  then  sold  out,  especially 
as  the  mortgagees  could  by  notice  have  oompelled 
him  to  redeem  or  bare  the  shares  sold.   As  both 
my  learned  brethren  hare  arrived  at  a  different 
■ctAclnrion  from  myaelf,  the  appeal  must  be  dis- 
missed with  costs. 

Stisuho,  LJ. — This  case  was  deoided  in  tbe 
«oart  <rf  first  imA^w^-^^,  and  has  been  arvued  in 
this  court  on  the  basis  tbat  the  relalion  between 
the  pl^ntiff  and  the  defendants  was  that  of  mort- 
gagor and  mortoagee ;  and  I  think  that  it  mnst 
sow  be  dealt  with  on  that  footing.  I  agree  with 
Farweil,  J.  in  thinking  that  the  statement  of  the 
law  at  p.  276  of  Bobbins  on  Mortgages  is  correct. 
The  passage  ia  as  follows:  "If  stock  ia  itself 
made  tbe  aecurity  for  money,  and  the  day  ap- 
pointed for  payment  is  paised,  tbe  mortgagee 
may  at  once  proceed  to  aell  the  atook  and  repay 
himself  principal  and  interest,  without  any 
authority  from  tbe  mortgagor  and  without  com- 
mencing an  action  of  foreclosure."  This,  how- 
ever, leaves  open  the  question.  What  are  the 
rights  of  the  mortgagee  where  no  day  has  been 
appointed  for  payment?  And  I  have  nowhere 
found  anj  anthoritatire  statement  of  the  law  on 
this  hea£  Some  light  may  be  derived  from  what 
hu  been  sud  by  learned  judges  as  to  the  rights 
of  a  pawnee  ar  ple^^  of  cbauels  in  like  ciroum- 
stances.  Thus  Bo  wen,  "LJ.  says  in  Ex  parte 
EMard  (17  Q.  B.  Div.  698):  "There  fs  at 
common  law  an  authority  to  the  pledgee  to  sell  tbe 
goods  on  the  default  of  the  pledgor  to  repay  the 
Boney  titber  at  the  time  onp^inally  appointed  or 
afternotiee brthepledgee."  In iie3f orrt<<Ootton, 
L  J.  says  (56  L.  T.  Bep.  44 ;  18  Q.  B.  Div.  232) : 
"  A  contract  of  pledge  carries  with  it  the  implica- 
tion that  tiie  security  may  be  made  available  to 
satisfy  tiie  obligation,  and  enables  the  pledgee  in 
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possession  (though  he  has  not  tbe  general  pro- 
perty in  tbe  thing  pledged,  hut  a  special  property 
only)  to  sell  on  default  in  payment  and  siter 
notice  to  tiie  pledgor,  although  the  pledgor  may 
redeem  at  unj  moment  up  to  sale.  Ke  after- 
wards says,  with  referenoe  to  the jpOMtion  of  a 
mortgagor  of  personal  chattels :  "  Wbero  then  is 
no  express  power  of  sale  given  by  the  nuniigage, 
he  has,  after  default  in  payment*  and  aftor  he  has 
given  the  mortgagor  a  reasonable  time  to  pay 
tbe  money  due,  a  power  to  sell  and  give  a  good 
title  to  the  purchaser,  though,  of  oonrae,  the 
mortgagor  has,  at  any  time  bnore  sale,  a  right,  on 
payment  of  the  money  due,  indnding  expenses, 
to  prevent  the  sale  and  redeem  tbe  chattels." 
According  to  those  authorities  it  would  seem  to 
me  that  where  no  time  for  payment  has  been 
originally  fixed,  then,  before  the  power  of  saie 
can  be  exercised,  notice  is  to  be  given  to  the 
mortgagor,  and  default  muat  be  made  by  him  in 
payment  ^ter  such  notice.  What  this  notice  is 
to  contain  is  nowhere  defined;  bnt  it  must,  of 
oonrse,  be  a  notice  which  is  in  all  respects  reason- 
able, regard  being  had  to  the  circumstances  of 
the  case.  A  notice  demanding  payment  of  an 
excessive  sum  has  bean  held  to  oe  bad:  {Pigot 
V.  Cuhley,  ubi  ntp).  The  notice  must  c^ve  c. 
reasonable  opportunity  to  tbe  mortg^or  to  paj 
what  is  due  under  the  mortgage ;  and!  think  it 
is  at  least  desirable  tbat  it  should  fix  a  day  for 
that  purpose,  and  also  convey  to  the  mind  of 
the  mor^agor  that  if  he  fail  to  avail  him- 
self of  that  opportunity  the  mortgagee  will 
be  in  a  position  to  put  in  force  His  rights. 
The  transaction  between  the  plaintiff  and  tbe 
defendants  commenced  with  a  purchase  of  400 
shares  on  the  29th  July  1897.  The  plaintiff 
remitted  to  tbe  defendants  a  part  only  of  the 
purchase  money,  and  the  shares  were  transferred 
to  and  rematered  in  the  names  of  two  of  the  defen- 
dants. On  the  Slst  Aug.  1897  the  defendants 
wrote  to  tbe  plaintiff  a  letter  containing  the 
following  passage  :  [£Da  Lcndship  then  tead  it, 
andoontmned  :J  By  a  letter  dated  the  12th  Oct. 
1897  the  plaintiff  acknowledged  tbe  receipt  of 
this  letter  of  the  Slat  Aug.  and  excused  himself 
for  not  having  sent  money  to  the  defendants ; 
but  be  raised  no  objection  to  tbe  exercise  of  tbe 
right  claimed  by  them.  I  think  tbat  he  thereby 
gave  his  consent  to  the  defendants'  continuing  to 
bold  the  sharea  on  tbe  terms  stated  in  that  letter, 
and  that,  on  nonpayment  by  bim  on  the 
15tb  Sept.  1897  of  the  amount  then  due  to'  the 
defendemts,  the  defendants  became  entitied  to 
sell  those  400  shares.  SubsequenUy  to  tbe  last- 
mentioned  date,  further  purchases  of  shares, 
amounting  to  300  in  all,  were  made  by  the 
defendants  on  behalf  of  the  plaintiff,  who  again 
remitted  to  them  part  only  of  the  purchase 
money ;  and  tbe  abarea  were  tranaferred  and 
rwiatered  in  the  same  way  as  the  original  400. 
The  last  of  these  purchases  was  macfe  on  tiie 
llth  Kov.  1897.  Alf  the  unpaid  porohase  monc^ 
remained  due  on  the  Slat  May  1898,  on  whion 
day  the  defendants  wrote  to  the  plaintiff  a  letter 
in  which  they  expressed  their  desire  that  be  would 
not  further  delay  in  fulfilling  bis  promise  to 
liquidate  his  indebtednesi  to  the  defenoante,  which 
they  stated  amounted  at  tbe  end  of  March  to 
57?!.  10s.  8<I.,  and  carried  an  aooming  6  per  cent, 
interest.  They  informed  bim  that  tbe  shares 
were  then  only  worth  a  doubtful  lOi.  t^f  aluu:^ 
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On  the  7th  Jnno  the  pUinUff  replied  to  the  effect 
that  he  had  not  received  some  money  dne  to  him 
in  Iiondon,  and  this  was  the  oanse  of  the  delay, 
bat  he  expected  to  receire  it  in  the  coarse  of  the 
month  and  then  he  woald  settle  with  them. 
Shortly  after  this  time  a  scheme  of  reconstruc- 
tion of  the  company  under  sect.  161.  of  the  Com- 
panies Act  1862  was  resolved  on.  Under  this  each 
assenting  shareholder  was  to  reoeivn  in  exchange 
tar  every  two  II.  shares  held  hy  him  three  shares 
in  a  new  company  of  11.,  but  with  only  17s.  paid 
up ;  and  the  9th  Sept.  was  fixed  as  the  last  day 
for  assents  by  shareholders.  Correspondence 
took  j^ace  between  the  defendants  and  the 
]dftintm!  with  reference  to  this  scheme  in  June 
and  July;  hot  I  pass  by  this  and  come  to  an 
important  letter  hy  the  defendants  to  tiie  plaintiff, 
dated  the  22nd  Aug.  1898.  [His  Ixn^p  then 
read  that  lettw,  and  ]9roceeded :]  I  think  that, 
when  fairly  constmea,  this  letter  amounts  to 
nottoe  to  the  plaintiff  that  unless  he  should  by 
the  9th  Sept.  remit  to  the  defendants  both  the 
amount  of  his  indebtedness  to  them  in  respect  of 
tiie  shares  and  also  tha  amount  which  would 
heoome  payable  on  the  new  shares,  the  d^en- 
dant»  would  deem  themselves  at  liberty  to 
enforce  payment  of  the  debt  On  the  3rd  Sept 
the  plaintiff's  clerk  wrote  to  the  effect  that  tlie 
plaintiff  was  unable  to  remit  any  money,  asked 
the  defendants  to  regard  his  interests  respecting 
the  shares,  and  expressed  the  hope  that  they 
would  obtain  at  least  the  sum  they  had  paid. 
On  tiw  9th  Sept.  the  defendants  replied  to  this 
Iflttor,  and  said  that  unless  they  received  a 
nmittanoe  in  response  to  a  teHegrAxa  sent  to  the 
plaintiff  ("  must  have  cash  remittance Hbay 
ranat  reluctantly  take  steps  to  recover  th^  debt 
TluB  romittanoe  was  stated  to  be  of  the.mon^ 
doe  to  the  defendants,  with  a  further  sum  to 
eover  the  amount  payable  on  claiming  and  taking 
up  the  shares.  On  the  same  day  notice  was 
given  that  the  time  for  assenting  to  the  reoon- 
stmction  scheme  was  extended  to  the  23rd  Sept 
On  the  15th  Sept  the  defendants  wrote  to  tbe 
plaintiff  informing  him  of  this  extension,  and 
said :  "  We  would  impress  on  you  that  if  yon  fail 
to  remit  you  will  lose  all  interest  in  the  shares,  and 
we  must  proceed  against  you  to  recover  the  sums 
we  have  paid  on  your  account"  On  the  19th  Sept. 
the  plaintiff  wrote  to  the  effect  that  it  was  quite 
impossible  for  him  to  remit  as  desired  the 
defendants,  and  there,  so  far  as  the  phuntifl  is 
conoemed,  the  otnrespondenoe  ceased  until  July 
1899,  though  letters  demanding  payment  were 
■ent  by  the  defendants  on  the  3ra  Oct  and  the 
15th  Kor.  1898.  We  were  invited  by  the  learned 
ooanselfor  tiie  defendants  to  hold  that  the  letter 
of  the  22nd  Aug.  1898  (if  no  other)  was  such  a 
notice  as  entitled  them  to  sell  the  shares,  and  I 
have  come  to  the  conclusion  that  it  was.  It  fixes 
a  day  for  payment— viz.,  the  9th  S^t.  1898.  The 

Sriod  between  the  date  of  the  letter  and  the  day 
ed  for  payment  is  two  days  longer  than  the 
period  fixed  by  the  letter  of  the  Slst  Aug.  1897, 
which  was  assented  to  by  the  plaintiff,  and  was,  I 
tiiink,  perfectiy  reasonable,  both  in  itself  a»d  ^so 
when  regard  ia  had  to  the  preceding  corre- 
nxnidence.  It  also  clearly  intimates  to  the 
plaintiff  that  if  he  fails  to  comply  with  the  terms 
of  it  the  defendants  will  proceed  to  enforce  their 
rights.  It  is  said  that  this  letter  contains  such 
miarepresmtations  as  to  invalidate  it  as  a  notim. 
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These  are,  first,  that  the  defendants  wpeak  of  tho 
shares  as  liable  to  forfeiture  in  the  event  of  the 
plaintiff  not  assenting  to  the  eoheme^  and, 
secondly,  that  they  describe  themselves  as  nn< 
protected  by  any  secQrity.  Literally,  no  doubt^ 
these  statements  are  incorrect  If  the  plaintiff 
did  not  assent  to  the  scheme,  he  would  have  been 
entitied  to  receive  the  value  of  his  shares,  which 
was  ascertained  to  be  a  little  over  It.  per  share^ 
The  defendants  had  a  security,  and  if  they  had 
sold  the  old  shares  in  the  market  they  would  have 
obtain^  in  Uie  market  about  the  same  sum  per 
share.  Although  in  these  respects  the  letter  is 
not  stricUy  accurate,  I  think  tbat  the  statements 
contained  in  it  are  correct,  and  that  it  was  not' 
invalidated  as  a  notice  by  any  inaccuracies  in 
it,  and  it  was  not  misleading.  The  letters  of 
the  plaintiff  show  that  he  was  impecunious,  and 
the  sum  of  301.  would  not  have  enabled  him  to  pay 
a  debt  vi  over  5001.  The  subsequent  oorre. 
spcmdenoe  extended  the  time  for  payment  to  the 
2^  Sept.,  and  it  does  not  seem  to  me  that 
subsequent  letters  of  the  3rd  Oct.  and  the  15th 
Nov.,  written  b^  the  defendants,  deprived  them 
of  any  right  which  thej  bad  thus  acquired.  I  say 
this  because,  as  I  tmderstsnd,  the  learned  judge 
who  heard  the  case  and  saw  the  witnessea  has 
found  as  a  fact  that  the  defendants,  although  they 
made  a  serious  and  regrettable  mistake  as  to  their 
lef^  position,  nevertheless  acted  in  good  faith, 
believmg  themselves  to  be  owners  of  the  shares, 
substituted  for  those  originally  bought  In  my 
judgment  the  defendants  had,  under  the  letter  of 
tha  22nd  Aug.  1898.  power  to  seU  aU  the  700 
shares  at  any  time  after  the  24th  Sept  1898,  and 
alsOt  M  regards  the  first  400  shares,  the  power 
derived  from  the  letter  of  the  Slst  Aug.  1897. 
Botit  these  powers  were  available  over  the  new 
e^ares  sabetitnted  for  tiiem  respectively.  I  Ao 
not  think  tbat  the  fact  found  by  Farwell,  J.  that^ 
the  d^endants  sold  bond  fide,  beueving  tiwmsetvea. 
to  be  absolute  owners,  precludes  them  from 
defending  themselves  on  tbe  ground  of  a  power 
of  sale  which  they  were  entitied  to  exercise; 
and  I  think  that  Hendenon  v.  AMiwood  {ubi- 
sup.)  is  an  authority  in  support  of  that  view. 
In  my  opinion,  the  judgment  of  Farwe)l,  J. 
was  right  and  the  apiwal  ought  to  be  dis- 
missed. 

Cozkhs-Habdt.  L.J. — The  difference  of  opinion 
between  my  two  colleagues  has  made  me  approach 
tills  case  with  anxiety ;  but  after  mature  con- 
sideration, I  think  the  ju^mmt  of  Farwell.  J. 
was  oomect  and  ought  to  be  affirmed.  Tfai» 
pl^wtiff  allu^  in  his  statement  of  chum  that 
700  shares,  which  were  purohased  for  the  plaintifF 
by  the  defendants  ac^uag  as  his  brokers,  were, 
in  accordance  with  a  verbal  arrangemest- between 
the  plaintiff  and  the  defendants,  transferred  into, 
the  names  of  two  members  of  the  defendants*  firm 
**by  way  of  mortgage  to  secure  the  sum  so  due 
from  the  pluntiff."  This  allegation  was  not 
admitted  by  the  statement  of  defence,  but  ik 
was  admitted  before  Farwell,  J.,  and  the  a^;fu- 
ment  before  us  has  proceeded  on  that  footing.. 
Assuming  tbe  true  reuition  between  the  parties- 
to  be  that  of  mortgagor  and  mortgaeeee  of 
shares,  1  think  it  is  settted  law  {Tucker  v.  wiUon, 
ubi  Bup.)  that  the  mortgagees  have  a  power  c4 
sale,  provided  that  a  reasonable  time  has  ^p«ed 
after  notice  requiring  payment  The  notice  need 
not  state  that  the  mortgageea-viU  aellbit  ia 
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flnAcient  ihat  the  noUoe  reqaires  payinent  of  the 
mortgage  money.   On  this  point  sect.  20  of  the 
OonreTancing  Act  1881  maj  be  referred  to.  It 
■clearlj  expresaeB  that  which  is  implied  when 
judges  speak  pf  the  neoessitjr  of  raasonabte  notice, 
witiiont  saying  what  the  notioe  should  comprise. 
JSow,  in  the  present  case  I  think  Hxb  ]^>ten 
written  by  the  defendants  of  the  6ih  April, 
the  31st  JCay,  the  13th  Jnne,  the  22nd  Ang., 
And  the  901  and  the  15tb  Sept  1898  were, 
^both  sepantely  and  oollectiTely,  good  notices 
m|airil^;  payment  of  the  mortgage  debt.   I  do 
not  rely  npon  the  letter  of  the  31st  Ang.  1897, 
becanae  at  that  date  only  400  shares  had  been 
purchased ;  and  the  letter  could  only  hare  relation 
to  those  400  shares.    No  time  being  originally 
fixed  for  payment  of  the  mortgage  debt,  it  was 
payable  on  demand,  and  each  and  aB  of  the  letters 
I  have  referred  to  most  be  regarded  as  a  demand 
for  payment.   It  is  trw  that  in  Tucker  t.  Wilton 
{ubi  ntp.)  there  was  a  definite  time  fixed  originally 
for  payment;  but,  in  my  opinion,  that  was  not 
■essential  to  the  decision.   The  position  of  a  mort- 
.gsgee  is  at  least  as  good  as,  and  I  think  in  some 
nspecta  better  than,  the  poiition  of  a  Mwnee. 
In  Se  JZuAanbtm;  8hiUU6  t.  SoUm  (j3  I*.  T. 
Bap.  746;  30  Oh.  Dir.  396),  Fry,  L.J.  states  the 
law  as  foUowB :  "  The  pawnee  would  have  a  right 
to  sell  the  chattel  pawned,  wther  in  de&ult  of 
payment  at  the  time  fixed,  if  tiiere  be  a  time  fixed, 
or  in  default  <^  payment  after  reasonable  notice, 
if  no  time  be  fixed."   And  in  Ese  parte  Hubbard ; 
Se  Sardtoick  (17  Q.  B.  Dir.  69»)  fiowen.  L.J. 
OSes  similar  hmgnage :  "  In  all  such  cases  there 
is  at  oommon  law  an  authority  to  Uie  pledgee  to 
sell  the  goods  on  the  default  of  the  pledgor  to 
repay  the  momy,  either  at  the  time  originally 
appointed  or  after  notioe  by  the  pledgee."   I  may 
■obeerre  that  the  letters  to  which  I  have  referred, 
with  one  exception,  do  not  contain  any  statement, 
accurate  or  inaccurate,  as  to  the  auraunt  due; 
but,  alUiongh  a  mistalEe  as  to  tiie  amoont  due 
OUT  destooy  the  effsot  of  the  noUoe  as  between 
pledgor  and  pledgee  (Figdt  r.  CubU^t  tdn  sup.), 
I  timik  thai  is  not  the  law  as  between  mort* 
gl^^r  and  mort^jagee.    In  order  to  restrain  a 
mortgagee  from  seUing  in  the  absence  of  fraud, 
it  is  not  Rufficient  to  contest  the  amount  due  on 
the  mortgage.    The  mortgagor  must  pay  into 
•court,  or  tender  to  the  mortgagee,  the  amount 
daimied  to  be  due.   Having  regard  to  the  nature 
■of  the  property,  a  fortnight,  or  at  the  outside  a 
month,  would  in  the  present  case  be  a  reasonable 
time.   If,  tiierefore,  the  defendante  had  sold  bhe 
700  shares  in  Feb.  and  March  1899  I  should  have 
felt  no  difficulty  in  this  case.   But  some  difficulty 
ti  occasioned  by  the  fact  that  the  700  shares 
have  ceased  to  exist,  and  that  tinder  a  so-called 
noonstmction  scheme  the  defendante  applied  for 
and  obtained  an  allotment  of  1050  shares  in  a 
new  otHnpai^  in  tespeet  ci  these  700  shares, 
and  that  w^y  were  foolidi  enough  to  &ncy 
that  th^  oonld  cLum  the  benefit  thoae 
shares  as  thmr  own  pn^rty  not  subjeot  to  any 
rights  ot  the  plaintiff,  and   that   they  sold 
uoaa  new  shares  in  Feb.  and  March  1899,  not  aa 
mortgagees,  but  as  absolute  owners.   Kow,  it  is 
•devtluit  thoBe  1050  new  shares  were  as  much 
mbjeet  to  the  mortgage  as  the  original  700  shares. 
It  is  preinsely  ainular  to  the  case  of  a  renewed 
^MSB  gruted  to  the  mortttagee.    This  is  the 
pluBuIrs  ■Uagatkm.  It  f  oUowa  that  the  subeti- 
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tuted  property  is  subject  to  the  same  power  <tf 
sale  aa  the  old  property  was  subject  to.  Nor  can 
I  see  that  it  makes  any  difference  that  the  defen- 
dante sold  under  the  belief  that  they  were  no 
longer  mortgagees.  Farwell,  J.  has  found  that 
they  were  not  fraudulent;  and  tiiis  being  so,  if 
antdiority  is  wanted,  1  think  the  dedeimi  in  the 
Privy  Coomdl  in  ^ndaram  r.  Aehoood  (vhi  mfA 
suffices  to  show  *-bat  the  salea  in  Feb.  and  Mann 
1899  may  be  supported  as  sales  under  their  pow«r 
as  mortgagees.  I  cannot  help  expressing  mr 
regret  at  the  oonolnuon  at  whicn  I  have  arrived, 
because  I  am  convinced  that  in  fact  the  relation 
between  the  parties  waa  not  that  of  mortgagmr 
and  mortgagee.  The  plaintiff  was  in  Spain,  and 
the  defendante  were  in  London.  The  verbal 
arrangement  pleaded  la  a  mere  fiction.  The  rela- 
tion between  the  parties  was  simply  that  <rf  client 
and  brokers ;  and  if  the  plaintiff  had  sued  tlM 
defendante  on  that  footing,  as  at  present  advised* 
I  think  he  might  have  reooverra  damages  for 
wrongful  conversion.  The  righte  <A  a  broker,  in 
respect  of  a  broker's  lien,  or  nnder  the  rules  of 
the  Stock  Exchange,  are  not  the  same  aa  the 
rk^hte  of  a  mortgagee  nnder  an  ezpreas  ooniraot 
<n  mortgage.  In  this  view  which  I  take  it  is  unne- 
cessary to  otmdder  what  would  have  been  the 
pK^er  meaanre  of  damagea  if  iAta  converuaai  oC 
the  shares  had  bem  wroi^al. 

Solicitors :  E.  F.  Weldon;  Morley,  Bhirr^, 
and  Co. 

Jan.  21, 23,  and  March  S. 
(Before  Williucs,  SnBuso,  and  Oozm. 
Habdt.  L.  JJ.) 
Jacobs  v.  Mobbib.  (a) 

APPEAL  FBOH  THB  CHAUGBBT  DZVIBIOH. 

Principal  and  agent — Power  of  attorney — Con- 
atruetion— General  toorda— Ejusdem  jraneria— 
Power  to  borrow — Onue  of  pro^—'Sieetu  of 
avAl\xmiy — Jfoney  had  and  received. 

The  plairUiff  carried  on  btuineae  in  AitetraUa 
under  a  firm  name.  The  firm  had  a  London 
branch,  and  the^laintiff'B  Itroiher,  the  d^endant 
L.  J.,  wot  appointed  agent  in  1893. 

Jn  Jan.  1899  the  plaintiff  eseeouted  a  power  of 
attorney  whereby  he  appointed  the  d^endant, 
L.  J.,  to  be  hie  attorney  to  pur^uue  goode  in 
connection  wUh  the  bunnssi,  either  for  caah  or 
on  credit,  or  partly  for  oa$h  and  parUg  far 
crtdii,  vAih  power  to  modtfg  or  vary  the  Urme 
and  conditiona  of  the  eoniraete  for  pwekaae  or 
wholly  to  eaneel  (fte  eame,  and  "  i^ere  naoessorv, 
in  conneeUon  with  any  purehaeee  made  on"  nit 
plaintiff*»  "  behalf  at  aforeeaid  or  in  eonneeUon 
wiOk  my  eaid  btutn«n."  to  maJce,  draw,  Mgn, 
accept,  or  indoree  any  biXle  of  eaehange  or  pro- 
mieeory  notee  which  ehotUd  be  requieite  or  proper 
in  the  premieet,  and  to  eign  the  plainHff*e  name 
or  hie  trading  name  to  any  chequee  on  hit  bank' 
ing  account  in  London. 

In  June  1899.  the  defendant  L.  J.,  purporting  to  be 
acting  on  behalf  of  the  plaintiff*e  firm,  applied 
to  and  obtained  from  the  defendante  M,  and  Jf. 
a  loan  of  4000^,  oeteneibly  for  the  general  pNr- 
poaea  of  the  butineaa. 

Tne  defmdante  M.  and  M.  received  from  the  defen- 
dant L.  J.  four  bQle  of  exchange  to  that  amount 

(a)  BaporiMt  by  £.  A.  Sobatoblst,  fiaq.,  B4ni^i«r-MJ#v--v7 
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accepted  in  hit  own  nam»  per  pro.  fhe  plaintiff'e 

fiTjn. 

The  ckequeefor  the4f)00l.  were  paid  into  the  banh- 
ing  aeeount  in  London  o/*  the  plaintifs  firm, 
and  draton  out  by  the  defendant  L.  J.,  and 
applied  to  his  ownpurpoeee  toilhout  the  knowledge 
irf  the  plaintiff. 

An  eustion  uxu  thereupon  brought  by  the  plaintiff 
againat  the  de^ndante  M.  and  M.  tmti  the  defen- 
dant L.  J.  for  an  ivjunetion  to  rettrain  the  defen- 
danUfrom  negoHaHna  the  me  for  the  40002. 
upon  thegrotmd  thtU  ikey  were  oseepted  without 
the  plaintiff  e  authority. 

The  defendanta  M.  and  M.  counter-claimed  against 
the  plaintiff  and  the  defendant  L.  J.  for  payment 
of  the  tunu  due  on  the  biUe  vtilh  inierMt  at4per 
cent.,  or  altemativeUf  for  the  4000!.  as  money 
had  and  received  by  the  plaintiff  to  the  uae  of  tiu 
defendante  M.  and  M.  with  like  interest. 

Held,  thai  the  power  of  attorney  did  not  confer  a 
general  power  of  borrowing;  that  the  plaintiff 
could  not  be  held  liable  for  the  40001.  at  rnoney 
had  and  received  for  the  use  of  the  defendants 
If.  and  M. ;  that  those  defendants  mutt  be  taken 
to  have  had  fall  notice  of the  terms  of  the  power 
of  attorney,  and  of  the  fact  that  the  defendant 
L.  J.  had  no  power  to  borrow;  and  that  the 
lending  of  money  to  a  person  who  had  no  power 
to  borrow  was  the  proximate  cause  of  the  loss, 

Hanh  v.  Keatinir  (1  Bing.  N.  C.  1^:  2  CI.  &  F. 
250  i  37  JZ.  it.  76)  eoruidered  and  dMtiin^iMhed. 

Decutm  cf  FarweU^  J.  (M  L.  T.  B^.  112) 
affirmed. 

Ths  plaintiff,  Louis  Philip  Jaooba,  had  carried 
on  the  business  of  a  tobacco  merchant  in  Mel- 
boume  nnder  the  style  of  Jacobs,  Hart,  and  Co. 
sinoe  1888,  he  having  in  that  jear  become  a 
partner  in  the  businees.  In  1898  ha  became  the 
sole  proprietor  of  the  bni^eaa. 

The  plaintifTs  firm  had  had  a  Loudon  branch 
rinoe  18^  and  for  the  period  of  two  months  in 
1888  the  plaintiff  was  tiie  London  agent. 

In  1893  the  plaintUTs  brother,  the  defendant 
Iieslia  Bainuiky  Jacobs  was  appcnnted  as  snoh 
agent. 

The  defeudaiita  WiUiam  Iforria,  Arthur  liorria, 
and  Walter  Morris  were  also  tobaooo  merchants 
and  cigar  importers,  earning  on  boriness  in  co- 
partnership in  the  <a.ty  of  London  under  the  s^le 
of  Morris  and  Morris. 

On  the  24tlL  Jan.  1899  the  pluntiff  execated  a 
power  of  attorney  wherebv  he  appointed  the 
defendant  Leslie  Jacobs  to  oe  his  attorney  in  and 
thronghont  the  United  States  and  the  oontinents 
of  America  and  Europe,  and  all  other  parts  of  the 
world,  other  than  Australasia  and  New  Zealand, 
for  the  plaintiff  and  in  his  name,  or  in  his  trading 
name,  to  purchase  sjid  to  make  and  enter  into, 
sign,  and  exeoate  any  contract  or  agreement  with 
any  personp,  firm,  company,  or  oompanies  for  the 
porbhasecrfauy  goods  or  merchandiseiuoonnection 
with  the  business  earned  on  by  him  as  afraeaaid, 
or  for  the  purchase  or  ao^uisition  by  him  of  any 
patent  r^bts,  cr  of  the  right  to  the  exclusive  or 
partial  use  of  an^  patent  or  inrentitm,  or  lor  ihe 
purchase  or  acquisition  of  the  right  to  act  as  the 
sole  or  partial  ucnt  of  any  person,  firm,  or  com- 
pany, and  to  make  such  purchase  or  acquisition 
eitlur  for  cash  or  on  credit,  or  partly  for  cash  and 
vartlr  for  credit,  as  the  said  attorney  should  In 
luB  discretion  think  adrisable. 


Then  followed  a  power  to  modify  or  vary  tbo 
terms  sjid  oonditiona  of  such  contracts  or  wholly 
to  cancel  the  same,  on  such  terms  as  the  attorney 
might  deem  adrisable.  After  which  the  power 
continued  as  follows : 

And  for  hm  nd  on  my  behalf,  snd  where  neoesMry  i& 
oonnection  with  uy  pnrohMei  made  on  mj  behtlf  u 
afoTMsid,  or  in  oonneotum  wiUi  my  ssid  bouneM,  to- 
mske,  dmr,  sign,  aooept,  or  indorss  sny  tnU  or  bills  el 
ezobsnge,  promiisory  note  or  promisaory  notes,  notis 
of  hand  or  Ulls  of  lading,  iriibdi  iball  be  nqoints  or 
proper  In  ths  pramisai,  and  to  aifn  ay  name  or  my 
aaid  trading  nama  to  any  ohsqMs  or  ardors  fear  ib» 
payment  ei  mousy  on  my  bsatang  aooonnt  In  LondOB^ 
England. 

A  banking  acoottnt  had  been  kept  in  the  name 
of  the  plaintifTs  firm  oontinuously  since  1882 
with  the  London  and  Westminster  Bank.  Bat 
the  defendant  Leslie  Jacobs  had  been  the  only 
person  dealing  with  that  aocoant  since  he  had 
become  London  u^ent  of  the  firm,  and  had  dealt 
with  it  partly  for  nis  own  and  partly  as  for  firm 
transactdons. 

Erer  since  1889  the  defendants  Morris  and 
Morris  had  had  dealings  with  the  i^intifl's  firm^ 
and  they  were  well  acquainted  with  the  defendant 
Leslie  Jacobs. 

On  the  12th  Jane  1899  the  defendant  Lesfifr 
Jaooba,  purporting  to  be  acting  on  bdialf  of  th» 
plaintiff  s  firm,  applied  to  the  defendants  Morris 
and  Morris  for  a  loan  of  40001.  He  represented 
that  he  was  authorised  to  borrow  on  behalf  of  the 
plaintiff's  firm  by  the  power  of  attomey,  which  he 
produced  ;  that  that  firm  contemplated  manufae- 
turin^  cigarettes ;  and  that  he  required  cash  for 
machinery  for  this  purpose  and  tor  baying  leai 
tobacco. 

Upon  the  faith  of  these  repreeentations,  and 
without  looking  at  the  power  of  attorney,  th» 
defendants  Morris  and  Morris  agreed  to  grant 
the  loan,  which  was  to  bear  interest  at  4  per  cent..' 
upon  the  seonritj  of  bills  of  exchange  accepted 
by  the  plaintiff's  firm,  and  upon  the  oonditicm 
that  the  pluntiff's  firm  should  push  the  sale  of  a 
certain  brand  ot  oigars^of  which  the  defendanta 
Uorria  and  Morris  were  tha  ownara^  in  th* 
otdmiea. 

The  defendants  Morris  and  Morris  aeoordii^ltf 
handed  to  the  defendant  Leslie  Jaoobs  tw» 
cheques  for  20001.,  each  of  which  was  drawn  to 
the  order  of  Jaoobs,  Hart,,  and  Go.  and  reoeired 
from  him  four  bills  of  exchange  for  that  amounb- 
accepted  by  him  as  follows:  "Per  pro  Jaoobsv 
Har^  and  Co.,  Leslie  B.  Jacobs." 

These  cheques  were  paid  by  the  defendant 
Leslie  Jaoobs  to  the  credit  of  the  banking  account 
of  the  pliuntiff's  firm  in  London,  and  the  amount 
was  subsequently  drawn  out  by  the  defendant 
Leslie  Jacobs,  and  was  applied  by  hicn  to  hia- 
own  purposes. 

On  the  same  date  the  defendant  Leslie  Jacobs^ 
in  further  pursuance  of  the  above  agreement, 
purchased  from  the  defendants  Morris  and 
Morris  dgars  to  the  value  of  10701^  in  jAyment 
of  which  he  gave  two  bills  for  10002.  and  701. 
accepted  in  the  same  way  as  the  former  Inlls. 

On  the  13th  July  1899  the  defendanta  Morris 
and  Morris  repurchased  these  cigars  from  tha 
defendant  Leslie  Jacobs,  purportmg  to  act  a» 
agent  for  the  plaintiffs  firm,  for  8742. 16*.,  and 
gave  bills  for  that  amount,  which  were  immedi- 
ately discounted  Thii  m<niey  also  waa  applied 
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hy  the  defendant  Zjealifl  Juwbi  to  his  own 

ptuTtoflea. 

For  the  purpose  of  putting  the  defendant 
Leslie  Jacob  as  the  London  agent  in  fnnds  to 
pay  for  goods  purchased  in  London  on  account 
of  tbe  plaintiff  a  firm,  an  arrangement  was  come 
to  betireen  the  plaintilTs  firm  and  their  Anstralian 
iMoikerB,  who  had  a  branch  in  London,  to  make 
adTanoas  in  the  ftdlowing  manner:  "When  the 
•defendant  Leslie  Jacobs  Dought  goods  tor  the 
pisiutifrs  firm  he  took  the  invoice  and  the 
shipping  documents  to  the  London  branch  of  the 
AuBtraUan  bank,  together  with  a  bill  of  exchange 
drawn  by  him  in  the  name  of  the  plaintifTs  firm 
upoQ  that  firm  itself. 

Upon  these  documents  the  Lcmdon  branch 
luuiaed  him  a  cheqne  for  the  net  amount  of  the 
biToioe  under  a  letter  of  credit  given  br  the 
Australian  bank  to  the  plaintiff's  m-m,  and  sent 
hj  the  plaintiffs  firm  to  the  defendant  Leslie 
Jacobs.  He  then  paid  the  money  into  the  firm's 
account  at  the  London  and  Westminster  Bank, 
snd  paid  for  the  goods  by  a  cheque  drawn  in 
iajoox  of  the  sellers  on  the  same  account. 

The  plaintiff  had  no  knowledge  of  any  bor* 
rowing  under  the  power  of  attorney  tor  the 
general  porposes  of  the  business,  and  he  had  no 
knowledge  of  the  partioalar  tnuuaotionB  in  ques- 
tion  in  ^s  case  nntil  after  (he  money  had  been 
miaai^Hropriated. 

In  Not.  1899  the  plaintiff  commenced  this 
action  against  the  defendants  Uorris  and  Uorris 
and  tiie  defendant  Leslie  Jacobs;  and  by  his 
statement  of  claim  dated  the  12th  Feb.  1900  he 
claimed  that  the  defendants  Uprris  and  Korris 
night  be  restruned  by  injnnction  from  n^^ 
tiating,  dealing,  or  parting  with  the  bills  of 
exchange  signed  in  the  name  of  the  plaintiff  by 
the  deundaut  Leslie  Jacobs ;  and  that  the  bilis 
should  be  delivered  up  on  the  ground  that  they 
were  accepted  without  the  plaintiff's  authority, 
and  tiiat  there  was  a  fraudulent  conroirat^ 
between  the  detandants  Honia  and  Uorris  and 
the  drfBndmt  Leslie  Jacobs. 

The  defendants  Uorris  and  Uorris  oonnter- 
«lunied  (1)  against  the  pliuntifl  on  the  biUs  ot 
exchange  for  the  amounts  due  thereon  with 
interest  at  4  per  cent. ;  and  alternatively  for  the 
•iOOOI.  as  money  had  and  reoeived  b;f  the  plaintiff 
to  the  use  of  the  defendants  Uorris  ana  Uorris 
with  interest  at  4  per  cent,  and  for  the  1070Z,  and 
the  like  interest  as  the  price  of  goods  sold 
and  delivered;  (2)  i^^ainst  the  defencumt  Leslie 
Jacobs  for  the  40001.  and  10701.  and  interest  and 
damages. 

Evidence  havinff  been  given  in  support  ot  the 
pluntaff*8  allegation  of  conspiracy.  Farwell,  J. 
held  that  it  was  unfounded. 

The  case  raised  by  the  oounter-claim  was  argued 
before  Farwell,  J.  in  Deo.  1900,  when  hia  lior&hip 
decided  (84  L.  T.  Bep.  112)  that  the  oonnter-cUum 
ftuled  on  both  points.  Upon  ^  cautroction  of 
the  power  of  momey  hia  Lordship  was  of  opinion 
that  the  general  when  oonstmed  with  the  prior 
eraiteKt  did  not  confer  on  the  attorney  a  general 
power  of  borrowing.  His  Lordship  auo  decided 
that,  inasmuoh  as  the  plaintiff  did  not  know,  and 
had  no  means  of  knowii^;,  that  the  4000Z.  had  been 
paid  to  the  credit  <d  his  banking  accoant  until 
after  it  had  been  drawn  out,  the  lOOOZ.  could  not 
be  daimed  as  mon^  had  and  received  by  Uie 
piMntiff  to  t^e  use  of  Uessrs.  Uorris. 


^Ot.  of  Apr 


From  that  decision  tiie  defendants  Uorris  and 
Uorris  now  appealed. 

NevUle,  K.O.  (with  him  Butcher,  K.C.  and 
A.  L.  Morri$)  for  the  appellants. — Firat,  with 
regard  to  the  construction  of  the  ^wer  ot 
attorney,  Farwell,  J.,  in  deciding  against  the 
defenduits  Uorris  and  Uorris,  referred  to  cases 
in  which  it  was  held  that  general  words  were 
nob  to  be  construed  as  enlaigiug  the  powers 
conferred  by  the  instrument ;  and  accordingly  his 
Lordship  decided  that  the  power  of  attorn^  nere 
did  not  oomCer  a  general  power  to  borrow.  But 
those  cases  are  on  a  very  dlffvent  footing  from 
the  preset,  and  are  therefore  distinenishable. 
The  oases  referred  to  by  the  learned  judge  were 

Harper  v.  GodteU,  L.  Sep.  5  Q.  B.  422 ; 

Attwood  V.  Munning$,  7  B.  &  C.  278 ;  31  B.  B.  1S4. 

The  power  here,  it  is  tme,  containa  no  express 
power  to  borrow,  but  it  confers  an  authority  upon 
the  attorney,  tiie  defendant  Leslie  Jaoobs,  to 
make,  draw,  rign,  aoce^t,  or  indorse  bills  of 
exchange  in  oiHineotion  with  any  purchaees  made 
on  the  pliUntifPs  behalf  or  in  oonneotion  with  hia 
bnsineas.  Those  wwdsoorer  both  the  bills  drawn 
for  1070Z.  and  accepted  in  payment  for  the  dgars ; 
and  also  by  the  words  "in  connection  with  my 
said  business  " — which  give  an  implied  power  ot 
borrowing^the  transaction  by  which  the  4000f. 
was  lent  by  the  defendants  Morris  and  Uorris. 
The  words  empowering  the  drawing  and  aocepbing 
of  bills  of  exchange,  unless  they  nave  no  effect, 
must  authorise  something  more  tiian  drawing 
and  accepting  bills  of  exchange  in  connection 
with  the  plaintiff's  business,  because  express  power 
to  do  this  is  conferred  by  the  words  in  the  earlier 
part  of  the  instrument.  There  the  instrument 
gives  the  attorney  power  "  to  purchase,  and  to 
make  and  enter  into,  sign,  and  execute  any  con< 
tract  or  agreement  with  any  persons,  firm,  com- 

E,  or  oompanies  tar  toB  purchase  any 
I  or  manhandise  in  oonneotion  with  the 
Less  .  .  ,  dther  for  cash  <»:  on  orndit." 
That  part  of  the  instrument  implies  a  power  to 
borrow.  A  power  to  manage  a  business  includes 
a  power  to  raise  numey  by  bonowing : 

Xontaignae  v.  Shitta,  IS  App.  Caa.  857,  at  p.  359. 

That  authority  shows  that  when  once  a  power  to 
borrow  is  established,  a  bond  fide  lender  is  not 
concerned  to  inquire  whether  the  borrower  is  or  is 
not  ezoeeding  his  anthorify.  Secondly,  even  if 
the  pl^titC  IS  not  liable  under  the  power  ot 
attorn^,  he  is  sUU  Uable  for  money  had  and 
reoeived.  Although  the  defendant  Leslie  Jaoobs 
applied  the  money  obtained  by  him  to  his  own 
purposes,  the  mone^  was  paid  into  the  banking 
account  ot  the  plamtifTs  firm;  and  money  paid 
into  a  bank  is  money  had  and  received  to  the  use 
of  thepersontowlwaeaooountitiasopaid: 

ITmm  t.  JTa^srlois  2  Burr.  1005 ; 
Xanh  r.  Mtating,  1  Bing.  N.  C.  198{  8  CI.  A  Y. 
850  ;  87B.B.  75. 

Upjohn,  E.O.  and  JeJuuion  Edtoarda  for  the 
respondent. — ^First^  we  say  that  the  pl^tifl  did 
not  get  the  monery  which  the  defendant  Leslie 
Jacobs  obtained  from  the  other  def^dants;  and, 
secondly,  if  there  was  any  ladies  or  misoondoot 
which  enabled  the  defendant  Leslie  Jaoobs  to 
commit  the  fraud  in  question,  that  was  on  the 
part  of  the  defendants  Uorris  and  Uorris  and 
not  on  the  part  of  the  plaintiff.    They  saw  the 
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power  of  attorn^  and  could  have  read  it,  and 
had  therefore  ezpreu  notice  that  it  did  not 
■nthcoiBe  tbeee  tnuuaotiona.  The  power  of 
attcHmey  did  not  authorise  borrowing,  and  a 
power  to  borrow  cannot  be  read  into  it.  A 
power  of  attorney  most  be  oonstraed  strictlj, 
and  not  hy  an  ejuadem  gmeria  conetmction  : 

firyofit,  Powit.  and  Bryant  £m«f«d  t.  La  BangtM 
PeupU,  68  L.  T.  Bep.  546  ;  (1893)  A.  C.  170, 
At  p.  177 ; 

Lindle;  on  th9  Law  of  ParbnerBhip,  6th  edit., 
p.  166. 

The  question  as  to  whom  a  banking  accotint  may 
belong  to  is  to  be  determined  by  ascertaining  whose 
ugnatore  the  bankers  will  honoar,  and  in  the 

5 resent  case  that  was  the  signatare  of  the  defen- 
ant  Leslie  Jacobs.  Bat,  even  if  this  was  not  so, 
the  pluntiff  did  not  know  that  the  money  was  in 
the  bank,  nor  ooold  he  have  known,  aa  the  bankers 
did  not  render  any  statement  of  acconnts  to  him. 
"We  anbmit,  therefore,  that  an  estoppel  arises 
against  the  defendants  Horns  and  liorris  by 
reason  that  they  had  constmotive  notice  when 
they  lent  the  money  to  the  defendant  Leslie 
Jacobs  tliathe  had  no  authority  to  borrow  on 
behalf  of  the  plaintiff.  It  was  their  oonduot  in 
lending  the  money  which  enabled  the  defendant 
Leslie  Jacobs  to  pass  the  money  thxongh  the 
H^aintifTs  banking  aocount  without  his  know- 

CUaXher      Twuden,  82  L.  T.         S30 ;  28  Ch. 
Dir.  3M. 

[Gozehb-Habot,  L.  J.  referred  to  Be<i  v.  Righy, 
11894]  2  Q.  B.  40],  in  wluch  his  Lordship  sud  the 
facts  in  some  respects  resembled  those  of  the 
present  case.] 

JTetille,  E.G.  in  reply. — It  oomes  to  a  question 
aa  to  which  two  innocent  parties  sluul  suffer 
loss  through  the  fraud  ot  another  person.  The 
proximato  cause  of  that  loss  was  the  power  given 
to  the  defendant  Leslie  Jacobs  to  draw  upon  the 
plaintiffs  firm.  There  may  have  been  other 
causes,  bat  that  was  the  proximate  cause.  As  to 
the  question  of  the  authority  under  the  power  of 
attorney,  the  argument  of  the  respondent 
advances  the  appellants*  case  rather  than  his 
own.  The  learned  judge  in  the  court  below 
decided  that  there  was  no  power  to  borrow 
money.  But  I  submit  that  the  instrument  did 
omfer  some  power  to  borrow,  and  that  therefore 
thA  case  comes  within  the  decision  in  Montaignac 
T.  BhUta  (uH  sup.). 

March  3. — ^The  following  written  judgments 
were  delivered : — 

WiLLiAua,  L.J. — I  am  of  opinion  that  the 
judgment  of  Farwell,  J.  ought  to  be  affirmed. 
The  first  question  is  as  to  the  construction  of 
the  power  of  ftttomOT.  Does  it  include  a  power 
to  bcwrow  monOT  P  It  contains  no  express  power 
to  bturrow.  [His  Lordship  read  the  power  as 
aboTC  set  forth,  and,  with  reference  to  the  latter 
clause  of  it,  said :]  This  latter  clause  contains 
no  express  power  to  borrow,  but  it  is  sud  that  the 
power  to  borrow  arises  by  necessary  implication 
from  the  words  "  or  in  connection  with  my  said 
business,"  to  make,  draw,  sign,  accept,  or  indorse 
any  bill  of  exchange,  promissory  note,  &c.  It  is 
said  that  these  words,  unless  they  have  no  effect, 
must  authorise  something  more  than  accepting  or 
making  bills  of  exchange  in  connection  with  any 


purchases,  faecaase  express  power  to  do  this  is 
given  just  above  in  the  earlier  vnnds  of  this 
clause.  This  ailment  seems  to  me  well  fonnded, 
but  it  still  remains  to  consider  what  is  the  autbo< 
rit^  to  accept  bills  or  give  promissory  notes 
which  is  given  by  these  words  beyond  the  power 
to  do  BO  in  connection  with  purcbases.  It  is  a 
power  to  accept  bills  and  make  notes  in  connection 
with  "  my  said  business,"  that  is,  the  business  of 
a  tobacco  merchant  and  manufaotarer  carried  on 
by  the  donor  of  the  power  under  the  style  of 
"Jacobs,  Hart,  and  Go-,  at  Melbourne.  Now,  in 
my  judgment,  this  authority  cannot  extend 
beyond  the  powers,  express  or  implied,  given  to- 
Leslie  Jacobs  by  his  appointment  contained  in 
the  power  of  attorney.  The  power  of  attorney 
does  not  contain  any  express  power,  except  the 
power  to  purchase  and  do  certoin  particularised 
things  in  oonneotion  with  such  purchases.  In 
other  words,  the  power  of  attorney  appoints 
Leslie  Jacobs  the  pnrohasing  i^;ent  for  the  busi- 
ness earxied  on  b^  Louia  Jacobs,  and  gives  him 
certain  particularised  powers  in  connection  with 
purchases,  and  then  goes  on  to  give  him  this 
power  of  accepting  bilU  and  making  notes  in  con- 
nection with  the  said  business.  In  my  judgment 
the  l^er  words  are  intended  merdy  to  cover  such 
powers  beyond  the  mere  power  to  purchasei. 
which  id  expressly  given,  as  are  necessarily 
implied  by  the  appointment  of  Leslie  Jacobs  a» 
purchasing  agent.  Let  us  test  it  in  this  way. 
Suppose  we  authority,  whether  given  by  word  of 
mouth  or  in  writing,  had  been  limited  or 
expressed  in  some  such  words  as  these :  "  I  hereby 
appoint  Leslie  Jacobs  as  the  purchasing  agents 
in  Europe  and  America  for  the  business  of 
tobacco  merchant  and  manufaotarer  which  I  carry 
on  at  Melbourne,  in  Yiotoria."  Would  snch  an 
appdntment  create  by  necessary  impUoaticm  a 
power  in  Leslie  Jaoobs  to  borrow  money  P  I 
tiiink  not.  The  implied  powms  of  an  a^ent 
appointed  by  a  trader  are  very  different  nouk 
we  implied  powers  a  partner  in  a  simile 
business.  Prtmd  faeie,  an  agent  cannot  borrow 
unless  he  has  express  authority,  as  is  explained 
by  the  judgments  in  Hawtayne  v.  Bourne  (7  iS.. 
&  W.  595).  And  the  distinction  between  the  oase 
of  an  agent  and  the  case  of  a  partner  is  well 
illustrated  by  the  judgments  in  Broum  v.  Kidger 
(3  H.  &  N.  853).  Bat  it  may  be  urged  that  if 
power  to  accept  bills  and  give  promissory  note» 
in  oases  other  than  purchases  does  not  apply  to 
borrowing,  there  is  nothing  else  to  which  it  oould 
apply,  r  cannot  agree.  I  can  qnito  conceive 
many  debts  which  might  arise  in  toe  business  of 
the  firm  by  reason  of  acts  clearly  falling  withia 
the  authority  of  the  agent  other  than  purohiMes. 
For  instance,  the  agent  might  incur  a  debt  fcnr 
eosts  to  a  solicitor,  or  a  debt  to  an  accountant  in 
respect  of  the  examination  and  adjustment  of  a 
trading  account;  or,  to  take  the  case  which  I 
understand  Farwell,  J.  to  put,  of  an  agreed  sam 
payable  to  the  vendor  of  goods  on  a  contract 
which  the  agent  has  thought  it  advisable  to  pay 
money  to  be  allowed  to  rescind.  In  all  these 
cases  it  seems  to  me  there  is  money  payable 
which  is  not  in  connection  with  a  purchase; 
and  the  words  "  in  connection  with  my  stud, 
business"  seem  to  give  a  necessary  aathorit^' 
to  accept  a  bill  or  give  a  promissory  note  in 
such  cases;  and  I  therefore  cannot  a^ree  that 
there  is  nothing  but  "  borrowing "  which  these 
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mrdi  oan  oorer.  I  tlunk  that  tlie  power  of 
attorn^  confaini  no  anibority  to  Inrrow.  I 
mast  mention  one  other  argument,  which  is,  as  I 
understand  it,  this — that  the  actual  practice  in 
the  business  of  this  firm  shows  that  the  power  to 
bcBTow  is  essential  to  thb  performance  of  the  duty 
in  England  of  a  purchasing  agent  acting  for  an 
Anitralian  firm,  because  the  business  was  in  &ot 
mainly  conducted,  if  not  entirely,  by  the  method 
of  the  agent  when  he  bought  goods,  taking  the 
inroioe  and  tJie  shipping  docamdnts  to  the 
Ijondon  branch  of  the  Australian  Bank,  together 
viUi  the  bill  of  exchange  drawn  by  him  in  the 
name  of  the  firm  upon  uie  firm  itself ;  and  upon 
these  documents  the  Loudcm  branch  handed  nim 
a  oheqne  fmr  the  net  amount  <^  the  invoio^  under 
aletter  (A  eredit  (prm  by  the  AoBbraUan  Bank  to 
the  firm  and  sant  hj  tiia  firm  to  LasUe  Jacobs ; 
sad  that  Leslie  Jaoobs  then  paid  the  money^into 
tiie  firm's  account  in  the  London  and  West- 
minster Bank,  and  pud  for  the  goods  by  a 
cheque  drawn  in  favour  ot  the  sellers.  I  cannot 
see  that  this  praotioe  shows  that  a  seneral  power 
tobonx}w  was  in  any  way  essential  to  the  con- 
duct of  the  business.  All  it  shows  is  that  the 
firm  had  opened  a  credit  with  an  Australian  bank 
who  authorised  their  London  branch  to  advance 
to  Leslie  Jacobs  the  invoice  prioe  of  exported 
Coods  against  the  shipping  aoouments.  This 
was  an  advance  nude  under  the  special  direc- 
tion of  the  principal  in  Australia,  who  opraed  the 
<mdit  to  be  operated  upon  against  shipping 
documents  of  goods  exported  to  the  firm.  This 
practioe  seems  to  me  to  n^fative  rather  than  to 
affirm  a  general  power  to  borrow  ten-  the  purDOses 
■U  the  bnriness.  If  Leslie  Jacobs  had  no 
right  to  borrow  moner  on  behalf  d!  Lotus 
Jacobs,  thia  diapoaes  ox  the  coonter-olaim  ao  far 
as  it  relates  to  the  bills  of  exchange  given  in 
«Muidaratkni  of  the  loan,  but  it  s^  l^ves  the 
claim,  aa  money  had  and  received  to  the  use  of 
Mesnrs.  Morris,  for  the  40001.  obtained  by  the 
cheques  of  Messrs.  Korris  which  were  paid  into 
the  account  of  Louis  Jacobs  at  the  London  and 
Westminster  Bank.  Here  again,  I  agree  with 
the  conclusion  at  which  Farwell,  J.  has  arrived, 
i  agree  that  Messrs.  Morris  cannot  recover  the 
40001.  as  "money  had  and  received"  by  Louis 
Jacobs;  but  I  do  not  base  my  conclosion,  as 
Farwell,  J.  seems  to  do,  on  the  ignorance  or  want 
of  means  of  knowledge  of  Lonis  Jacobs,  while  the 
4000L  remained  to  his  account  at  ttie  London  and 
Westminster  Bank,  of  the  fact  that  it  had  been 
Ittid  in  to  his  oredit  I  ^«fer  to  base  my  deoi- 
sion  on  the  estoppel  arising  against  Messrs. 
Morris  by  reason  that  they  had  oonstruotive 
notice  when  they  lent  the  money,  that  Leslie 
Jacobs  had  no  authority  to  borrow  on  behalf  of 
Louis  Jacobs,  and  that  it  was  their  conduct  in 
lending  the  money  which  enabled  Leslie  Jaoobs 
to  pass  tixB  4000Z.  through  Louis  Jacobs's  account 
without  his  knowledge.  I  am  not  sure  that  in 
Mar$h  v.  Keating  (1  Bing.  N.  0. 198 ;  2  01.  &  F, 
37  B.  B.  75)  ^ther  the  House  of  Lords  or 
the  judges  whose  opinion  was  taken  meant  to 
decide  either  that  ignorance  and  want  of  means 
of  knowledge  will  exonerate  a  person  Uirough 
whose  account  a  sum  of  money  has  passed  from 
responsibility,  or  that  knowledge  of  the  fact  is 
essential  to  liability.  Nothing  more  seems  to  me 
to  have  been  decided  than  tlmt  thcuB  the  defoi- 
dants  could  not  rely  upon  tgnoranoe  it  they  lud 
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the  meana  of  knowledge.  Park,  J.  in  delivering  ' 
tiie  opinion  ot  the  judgea,  says :  **  If  they  had  not 
knowledge  they  have  all  the  means  of  knowledge^ 
and  there  is  no  principle  of  law  upon  which  they 
can  suooeed  in  protectii^  themselvea  from  liabilitj 
in  a  case  where,  if  actual  knowledge  was  neoessaiy, 
they  might  have  acquired  it  by  nsin^f  the  ordinair 
diligence  which  their  calling  requires  " :  (see  2 
CI.  &  F.  289,  290).  The  opinion  does  not  say 
that  knowle(^;e  was  necessary.  The  ignorance 
in  such  a  case  seems  evidence  of  negligence,  or  of 
the  wide  limits  of  actual  authority  given  to  an 
agent  appointed  by  the  principal  to  deal  with 
strangers.  I  have  no  doubt  myself  that  the  onus 
in  such  a  case  is  on  the  person  through  whose 
aoooimt  the  money  paased;  bub,  whatever  maj 
have  been  the  intent^  of  ttie  deoirion  in  Mim* 
V.  bating  {ubi  tu^.),  I  am  not  prq;»ared  to  say 
that  a  man  who  places  hia  aooonnt  at  a  bank 
under  the  absolute  oontroL  of  an  ^ent» 
him  the  power  to  endorse  oheqnea  payable  to  hu 
order,  including  cheques  crossed  with  the  names 
of  his  bankers,  and  to  sign  cheques  drawn  on  his 
account,  had  not  the  means  of  knowledge,  at  all 
events  after  a  lapse  of  time,  of  what  was  being 
paid  into  and  paid  oat  of  his  account  his 
agent.  I  see  nothing  to  prevent,  in  this  oase» 
such  an  audit  in  London,  to  say  nothing  of 
accounts  rendered  to  Melbourne,  as  would  have 
rendered  these,  I  must  say,  "  frauds  "  by  Leslie 
Jacobs  impossible.  This  is  sufficient  to  consti- 
tute liability  whatever  view  is  taken  of  the  ^ci- 
sion  in  Manh  v.  Keating  (u&t  sup.),  and  this 
liaUlity  arises  in  the  present  case,  if  at  all,  txom. 
the  fact  that  Leslie  Jacabs  waa  in  faet  acting 
under  the  general  authority  aotoally  jg^ven  1^ 
Lonia  JaooM  when  he  indoraed  Morria'i  cheqna 
and  ihns  authorised  its  presentation  on  bdiaU 
Lonis  Jaoobs  by  the  I^mdon  and  Wesfaninster 
Bank  with  whose  name  it  was  crcMsed,  uid  tiio 
payment  of  it  to  the  London  and  Westminster 
Bank  by  the  bank  on  whom  Morris  had  drawn 
the  cheque.  It  seems  to  me  that  Louis  Jacobs, 
by  BO  doing,  himself  lent  the  proceeds  of  the 
cheque  to  the  London  and  Westminster  Bank. 
It  seems  to  me  that  that  which  was  done  was 
done  under  an  actual  authority;  and  I  doubt 
whether  one  need  resort  to  ostensible  authority  or 
estoppel  to  found  a  charge  against  Louis  Jacobs. 
Bat  in  my  judgment  Louis  Jacobs  is  not  liable 
for  this  4U0OZ.  in  an  action  "  for  money  had  and 
received  '*  to  the  use  of  Messrs.  Morris,  becanae 
they  oanuot  be  heard  to  say  that  tiiey  did  not 
kiu>w  that  Leslie  Jaoobs  waa  reotiving  from  them 
thnr  cheque  in  favour  ttf  Lonia  iwobs  for  a 
purpose  foreign  to  that  for  which  Louis  Jaeobe 
had  given  authority  to  Leslie  Jaoobs  to  indorae 
and  to  pay  into  Louis  Jacobs'  account.  If  this 
is  so,  the  loss  of  Messrs.  Morris'  money  was  not 
caused  by  an  act  of  Louis  Jacobs,  bat  by  their 
own  act.  It  was  their  own  act  which  enabled 
Leslie  Jacobs  to  commit  the  fraud.  Ttie  only 
doubt  which  I  have  had  has  arisen  from  the  fact 
of  the  prior  loans  by  Messrs.  Morris  to  Leslie 
Jacobs  on  accouut  of  Lonis  Jaoobs,  which  loans 
(amounting  in  all,  I  think,  to  30001.)  had  been 
discharged  in  due  course  by  or  on  account  of 
Louis  Jacobs.  Messrs.  Morris  might  well  say 
that  their  coarse  of  business,  notwithstanding 
the  limits  of  the  power  of  attorney,  held  out 
Leslie  Jacobs  as  an  airent  of  Lonis  Jacobs  with 
authority  to  borrow ;  l>ut  I  think  that  the  evi- 
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denoe  shows  that  IfesBrs.  Iforria  doubted  the 
authority  ot  Lealie  Jaoobs  to  borrow,  and  were 
not  in  fact  misled  by  any  ostensible  authority  in 
him  arising  oat  of  prerions  transactions.  Ot 
oourae,  it  Louis  Jacobs  had  reoeiTed  the  benefit 
ot  the  money  by  its  \mng  nsed  to  pay  hia  debts, 
he  would  pro  tanto  have  adopted  the  loan  and  be 
liable.  Farwell,  J.,  howerer,  has  found  that; 
Louis  Jaoobs  reoeired  no  benefit  from  the  4000i. 
and  there  is  a  eeneral  atatwnent  by  both  Louia 
'and  Leslie  Jaooba  to  thia  efleol^  and  they  ware 
not  croas-eTamined.  I  aappcae,  thBrafore,  that 
thia  moat  be  taken  to  be  the  faot.  although  an 
examination  ot  (he  pass-book  seems  to  me  to  lead 
to  a  contrary  conclusion. 

SxiKUNa,  L.J.— The  facts  as  to  the  payment 
of  40001.  into  the  banking  account  ot  the  plain- 
tiff's firm  with  the  London  and  Westminster 
Bank  appear  to  be  these :  The  defendant  Leslie 
Jacobs  applied  to  the  detendante  Uessrs.  Uorris 
for  a  loan  of  4U00Z.  which  he  represented  that 
he  was  authorised  to  borrow  on  behalf  ot  the 
plwntifl  to  enable  him  to  buy  machinery  and 
materials  for  the  par|KMe  of  setting  up  a  menu- 
factory  of  dgarettes  in  connection  with  his  busi- 
ness. The  defendant  Arthur  Uorris,  in  his 
eridenoe  in  chi^,  gives  tiie  ftdlowing  aoooont 
of  what  hook  plaoe  between  himself  uid  Leslie 
Jaoobs:— "He  (i.e.,  Leslie  Jaooba)  said,  *I  have 
full  power  to  borrow/  I  aald,  *I  know  ;on 
have.  He  produced  the  power  of  attorney. 
I  aaidt  *I  take  year  wora.'  I  read  a  few 
lines  and  said,  *  I  don't  understand  this  sort  of 
thing ;  you  say  it  is  all  right  I  take  ^our  word 
for  it'  He  offered  to  cable  to  his  firm  at 
Kelboome  to  cable  to  me  that  they  wanted  the 
loan.  I  thought  it  would  be  offensive  to  doubt 
his  word  and  declined."  The  defendants  there* 
upon,  without  any  further  inquiry,  screed  to 
srant  the  loan  on  the  security  of  bills  accepted 
by  Leslie  Jacobs  in  the  name  of  the  plaintiff's 
firm.  Aooordingly  on  the  12th  Jane  LesUe 
Jaoobs  delivered  to  the  defendants  four  bills  of 
exchange  so  accepted,  each  being  for  lOOOZ.,  and 
reonved  from  them  two  cheqaes  tor  20001.  each, 
dated  respeotively  the  12th  June  and  the  aoth 
June,  and  made  payable  to  the  order  of  the 
plaintiff's  firm.  '  These  cheqoea  Iieslie  Jaooba 
(purporting  to  aot  undw  the  power  ot  attorney) 
indoraed  and  paid  into  the  banking  aoooant  of 
the  pl^tiff's  firm  with  the  London  and  West- 
minster Bank,  and  afterwards  (bat  previously 
to  liie  1st  July  foUowing)  drew  out  the  whole 
ot  these  anms  by  means  of  cheques  purporting  to 
be  drawn  under  the  power  of  attorney  and  applied 
the  proceeds  to  his  own  use.  Farwell,  J.  has 
found  that  the  plaintiff  never  waa  aware  of  any 
borrowing  by  the  defendant  Leslie  Jacobs,  and 
that  he  never  got  the  benefit  of  it  If  Messrs. 
Monis  had  read  the  power  of  attorney  Uiey 
would  have  known  that  there  was  no  power  to 
borrow,  and  also  that  Leslie  Jaoobs  had  power  to 
indorse  cheques  or  draw  on  the  banking  account, 
though  only  in  connection  with  matters  ot  which 
the  alleged  poipoae  waa  not  one.  It  then,  tiie 
queation  be  la  it «»  aegtto  tt  bono  that  the  loaa 
oooaaloned  by  the  fraudulent  aot  oi  Lealie 
Jaooba  ahonld  be  borne  by  the  plaintiff,  it  seema 
to  me  that  it  ia  not  The  primary  cause  of  that 
loss  is  not  anything  done  or  omitted  to  be  done 
by  ^  plaintoff,  but  the  naglect  of  ordinan  bau> 
neaa  precaotima  hj  the  cutandanta  the  Meaara. 
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Morris.  It  is  said,  however,  that  the  case  falls 
within  the  decision  in  Marah  v.  Keating  (I  Bing. 
N.  C.  198;  2  CI.  &  P.  250  ;  37  K.  E.  75). 
Farwell,  J.  has  held  that  the  principle  involved 
in  the  opinion  given  by  the  judges  who  advised 
the  House  of  Lords  in  that  case  requires  that  two- 
things  should  be  established — first  tiiat  Messrs. 
Morris'  money  went  into  the  plaintiff's  account; 
and,  seeottdly,  that  the  plaintiff  knew  or  bad  the 
meana  ai  Iminrledge  while  it  raDudned  to  the 
credit  ot  that  aooonnt  that  i(  waa  the  numef  kA 
the  plaintiff.  I  agree  with  Farwell,  J.  in  taking 
thia  view  of  Manh  t.  Keating  (uH  gup),  and  I 
also  agree  witii  him  in  thinking  that  the  defoi- 
dants  Messrs.  Uorris  have  failed  in  establishing 
the  aeoond  point  I  think,  therefore^  that  hi» 
dedsion  ought  to  be  affinned. 

Oozeks-Habdt,  L.J.— I  agree  that  FarwaU, 
J.'s  judgment  ought  to  be  affinned,  and  it  migUr 
be  su£9oient  to  say  that  I  accept  the  reascnts 
assigned  by  him  for  his  conclusion.  But,  as  I 
have  had  the  opportunity  of  reading  tiie  judgment 
of  Williams,  L.J.,  I  desire  to  say  that  I  adopt  his 
view  as  to  the  construction  of  the  power  of 
attorney,  and  I  hold  that  it  did  not  confer  a 
general  power  of  borrowing.  With  respect  to  the 
4000Z.  which  was  paid  into  the  pluntlff's  account 
at  a  London  bank  by  the  attorney  Leslie  Jacobs,  it 
seems  that  it  was  all  drawnout  by  Leslie  Jacobs  and 
applied  for  his  own  purposes  before  the  plaintiff, 
who  was  resident  in  Australia,  knew  or  could  in  the 
ordinary  ooorea  of  badness  kave  known  anything 
about  the  transaction.  And  nnder  these  tdrcouk- 
stanoes  I  tlunk  the  plaintiff  cannot  be  hfdd  liable 
for  the  sum  as  money  had  and  received  for  the  use 
of  Morris  and  Uorris.  The  truth  is  that  Morris 
and  Morris  must  be  taken  to  have  had  full  notice 
ot  the  terms  ot  the  power  ot  attorney,  and  that 
it  did  not  authorise  the  borrowing  of  this  40001. 
They  advanoed  the  mone^  on  the  attorney's 
statement  that  the  power  did  authorise  it  Their 
omission  to  read  the  power  was  the  proximate 
cause  of  the  loss.  As  between  them  and  the 
plaintiff,  I  think  they  are  more  to  blame,  and  it- 
would  not  be  just  to  hold  the  plaintiff  liable  for 
an  act  done  b^  his  attorney  beyond  the  scope  of 
his  authority  m  favour  ot  Morris  and  Morris,  who 
knew  the  limits  of  the  authority. 

Aj^al  diami$»ed. 

Solicitors  for  the  appellanta,  HoUam$,  SonM, 
Coward,  and  SawhaUy. 

Solicitors  for  the  respondent^  BcMnaon  and 
Btannard, 


Wedneiday,  March  5. 
(Before  Williams,  Stiblino,  and  Cozssa- 
Habdt,  L.  JJ.) 
Be  Wbioht,  Gbosblet,  and  Co.  (a) 

APPEAL  FBOM  THE  CHANCXBT  DITIBION. 

Practice — Coata — Taxation-^Order  for  payment  of 
eoala  to  auceeaaful  party  except  ao  far  aa 
increaaed  hy  certain  itauea — JffidavU  relaiing 
both  to  genial  and  to  itzeepted  iatuta. 

The  Begiatrar  of  Trade  Marka  having  granied  an 
applicaiion  by  W.,  C,  and  Co.  for  the  regiatroHon 
of  their  trade  mark,  an  appeal  viaa  brought  by 
the  R.  Company, tohichtoaM  allovoed  by  Byrne,!.  ■* 
(83  L.  T.  &ep.  150;  (1900)  2  Ch,  218).  Bia 

M  Bepomd  Itf  E.  A.  Boutohlix,  Esq.,  Bsnlstmbi-Lsw. 
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Lordship  gave  the  eo$tt  of  the  appeal  to  the  B. 
Company  eaaoept  tofarcuthey  had  been inoreated 
by  eertam  iteuee,  tiu  eotie  of  which  were  to  be 
paid  to  IT.,  C,  and  Co.  Upon  taaaaiion  of  the 
eoett,  (he  taxing  maeter  diaaUowed  the  eoMte  of  a 
toit-MU  who  had  filed  an  t^idavii  upon  which  he 
had  been  <m>K-emaminea.  The  S.  Company 
(Ajeeted  (inter  alia)  to  the  ditaUowance  of  theee 
eotia  on  the  ground  that  the  agidavit  did  not 
relate  eolely  to  the  excepted  ietme.  In  hie  aneuser 
to  objeetiona,  the  taxing  matter  overruled  the 

The  S.  Company  took  out  a  eummoiu  to  revisw 
taxation.  Byrne,  J.  e^mud  iha  deeition  of  ihe 
tasriug  maater  upon  the  ground  thai  the  endenee 
M  ^uetium  wu  unneeeeaary  in  any  view  of  the 
ooM.  TheM.  CompoM^  appealed  upon  the  ground 
that  thi$  evidence  did  not  relate  eolely  to  the 
tmeepted  iteuet ;  and  (hat  eomequentiy  the  whole 
eoeta  of  the  witneee  went  to  the  appdlante,  the 
sueceeeful  partiet,  on  the  principle  of  Brown  v. 
Houston  (85  L.  T.  Bep.  160;  (1901)  2  K.  B. 
855.) 

Seld,  thai  the  dedeion  of  (he  taxing  matter  wae 
perfectly  right ;  and  that  the  eaee  of  Brown  v. 
^>nstott  (obi  sap.)  did  not  apply,  beeauae  that 
was  a  common  law  action  ana  the  order  in  no 
way  aeparated  the  iaeuee,  whereat  in  the  preeent 
eaae  the  learned  judge  had  dietineUy  a^arated 
the  iaauea. 

Deemon  of  Byrne,  J.  affirmed.  « 

Bt  an  order  of  Byrne,  J.,  dated  the  24th  May 
1900,  an  appeal  by  the  Boyal  Baking  Fovder 
Company  of  New  Tork  from  an  order  of  the 
RegiBtrar  of  Trade  Marks  allowing  the  registra- 
tion of  a  trade  mark  by  Wright,  Crosalej,  and  Oo. 
was  allowed  and  tiie  registration  of  the  trade 
mark  was  refosed:  (83  L.  T.  Bep.  150;  (1900) 
2  Ch.  218). 

The  order  contained  a  direction  as  to  the  taxa- 
tion of  costs,  and  Wright,  Grosaley,  and  Co.  were 
(vdered  to  pay  to  the  ttoyal  BakiI^;  Powder  Com- 
pany all  meat  oorts  except  so  far  as  swdi  oostn 
had  been  inoreaaed  by  the  iwnea  of  fact  fonnd 
against  the  Boyal  Baiting  Powder  Gompaaty — 
namely  the  isBoee  of  aser  or  non-nser  of  the  trade 
mark  before  1875  and  the  abandonment  of  the 
trade  mark  sabeequenity.  The  Royal  Bakiog 
Powder  Oompflwr  were  ordered  to  pay  to  WrighC 
Oroadey,  and  Go.  their  ooste  so  far  only  as  they 
were  increased  by  titoee  particolar  issues.  Then 
followed  the  usrul  directum  as  to  the  set-off  of 
ooete. 

Upon  the  taxation  of  the  costs,  the  taxing 
master  disallowed  the  costs  of  a  witness  named 
John  Angnstine  Smith,  who  had  been  brought  orer 
from  America  to  be  cross-examined  at  tne  sng- 
geationof  Wright,  Groesley,  and  Oo. 

Smith  had  made  in  the  first  place  a  declaratioc, 
and  afterwards,  in  accordance  with  the  practice, 
be  had  made  a  short  affidavit  verifying  that 
declaration. 

The  JUiysl  Baking  Powder  Gomvany  objected 
(inter  alia)  to  the  dtaallowanoe  of  those  costs  on 
the  ffiouua  tiiat  ihe  affidavit  did  not  relate  solely 
to  WB  exoepted  isaaeB. 

In  his  answera  to  ohgeotions,  taxing  master 
said  tiiat  the  form  m  order  in  this  case  was 
perfectly  dear,  and  ttiafc  its  meaning  was  quite 
nnderatood  try  the  taxing  masters ;  that  he  had 
to  gin  12u  i^pUcuits  ^  general  eoats  of  the 
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application,  exolading  therefrom  costs  solely 
attributable  to  the  issues  on  which  the  M>pli< 
cants  had  failed,  and  to  give  to  the  reBponcfoiLts 
ooly  such  part  of  their  costs  as  was  adely 
attribatable  to  those  iaanee  (see  Jenkina  t. 
Jackaon,  63  L.  T.  Bep.  487 ;  (1891)  1  Oh.  89),  and 
that  he  had  taxed  upon  that  principle. 

After  referring  to  the  nature  of  the  objections, 
which,  he  said,  with  one  exception,  related  to  the 
manner  in  which  he  had  exeroissd  hia  disci  etion, 
and  after  obeerriug  that  he  had  reconsidered  the 
taxation  in  the  light  of  the  objections,  the  taxing 
master  proceeded  as  follows  : 

"The  main  ooutroversy  before  me  was  as  to  how 
much  of  the  evidence  went  to  the  applicants  and 
the  oonverse  qaestion  of  how  mnoh  of  it  was 
attributable  to  the  issues  on  which  the  respon- 
dents succeeded.  I  do  not  think  that  the  disallow- 
ance to  one  of  the  parties  of  the  evidence  of  any 
particular  witness  can  be  uwfoUy  considered 
withonb  at  the  same  time  having  regard  to  what 
evidence  is  allowed  to  that  party  uid  to  the 
taxation  as  a  whole.  I  found  it  neoeaaary  to  keep 
constantly  in  mind  the  whole  scope  of  the 
evidence  and  the  real  necessibiea  of  the  applicants 
and  on  the  reapondents  in  their  respective  cases. 
I  waa,  in  fact,  dealing  ooncarrently  with  two 
taxations.  For  instance,  eay  I  disallow  to  the 
applicants  the  costs  of  a  witness  whose  evidenoe 
lo(»ed  at  alone  may  have  a  sentence  or  two  which 
might  go  to  more  than  the  issues  upon  which  the 
applicants  failed,  but  then  I  have  already  allowed 
other  witneases  to  the  applicants  whose  evidence, 
in  my  judgment,  was  snfficient  for  the  appli< 
oanta  case — ^that  is,  the  case  on  which  they 
succeed— imd,  if  the  only  issues  had  been  those  on 
which  the  applicants  sacceed,  I  should,  under 
Order  LXYT,  r.  27,  reg.  29,  have  disallowed  on 
any  party  and  party  taxation  the  evidence  now 
disallowed  to  the  applicants  on  the  ground  tiiat  it 
vraa  not  really  neoeaaary  for  thnr  case,  and  so 
comes  within  the  rule.  The  applicants  in  their 
objections  rather  lose  ught  of  the  fact  that  the 
taxing  master  ta  on  thia  taxation,  as  on  all  others, 
to  apply  the  general  rules  and  practice  of  taxa- 
tion." 

The  taxing  master  accordingly  overrnled  the 
objections. 

The  B<^al  Baking  Powder  Company  took  out 
a  summons  to  review  the  taxation. 

The  summons  came  on  to  be  heard  before 
Byrne,  J.,  and  on  the  2nd  Dec.  1901  hia  Lordahip 
delivered  judgment  as  follows  :— 

Btrnb,  J. — This  was  a  summons  for  the  review 
of  taxation.  I  delayed  giving  judgment  in  order 
that  I  might  have  an  opportnnity  of  seeing  the 
taxing  master.  I  am  satisfied — indeed,  I  was 
satisfied  before — that  he  thoroughly  understood 
the  order  and  the  effect  of  the  oraer,  and  that  he 
has  proceeded  to  tax  on  the  right  principle. 
Practically,  the  points  raised  are  these :  First  of 
all,  with  reieTenoe  to  the  evidence  of  a  Mr.  John 
Augustine  Smith,  an  American  gentleman.  The 
evidenoe  of  this  witness  was  not  necessary  from 
any  point  of  view.  There  waa  sufficient  on  the 
documents  and  admissions  by  the  reepondenta, 
and  the  other  evidenoe,  to  enable  the  nDinta 
upon  whioh  ha  waa  put  fwward  to  be  deter- 
mined. The  expenae  of  a  New  York  witneea  for 
the  pnrpoee  waa  quite  unneoeasanr.  I  am 
informed  by  the  toxmg  maater  that  he  did  not 
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allow  the  costo  of  oertain  witnesBes  1o  show  the 
Tolame  of  trade.  That  being  the  caBe,  the 
matter  beoomea  a  matter  of  disoretion  on  bis 
part.  In  the  oaae  of  this  partocnlar  wibiess  I  am 
eatia&d  that  he  was  not  neceesa^.  Now,  with 
reference  to  trade  witneasea.  So  far  aa  the 
evidence  went  to  anjthing  other  than  the  issnea 
-decided  a^inat  the  applicants,  saffioienb  evidenoe, 
in  the  discretion  oi  the  master,  was  allowed. 
And,  in  apeaking  of  the  discretion  of  the  master 
in  this  Fpecial  case,  I  may  motion  that  as  a 
matter  of  fact  I  am  informed  by  him  that  he 
look  the  taxation  for  a  recently  appointed  master. 
The  recently  appointed  master  sat  with  him,  and, 
■althoagh  be  did  not  sit  to  hear  the  objectiona, 
he  heard  the  taxation,  or  the  greater  part  of  the 
-^axataoD,  and  both  taxing  masters  were  agreed 
.  about  the  matter.  Now  oomes  a  different  point, 
and  that  is  with  reference  to  the  attendance  of 
■conntiy  aolicitors.  [His  Lordahip  dealt  with  this 
point  and  also  witn  the  qaeabion  as  to  the 
employment  of  three  connBel,  and  oontinned :] 
I  raink  that  that  diapoEee  of  all  the  points 
argaed  before  me ;  and  the  summons  must  there- 
fore be  dismissed  with  coats- 

From  that  deoiaion  the  Boyal  Baking  Powder 
Company  by  leave  now  appealed. 

Samuel  J>ichin$on  for  the  appellants. — Wright, 
"Groeale^,  and  Oo.  desired  to  have  Mr.  John 
Auguatme  Smith  cross-examined.  They,  for  some 
reason  or  other,  preferred  to  have  him  here — from 
motivea  of  economy  it  may  be — inatead  of  going 
acroaa  to  New  York  to  croaa-ezamine  him.  The 
whole  of  faia  coate— amounting  to  the  sum  of 
2481. — consisting  of  the  coats  of  bis  declaration 
and  affidavit,  the  costs  of  hia  coming  to  this 
ixnmtry,  and  the  costs  of  his  attendance  in  court, 
4iave  been  disallowed  by  the  taxing  master.  The 
witness  was  brought  here  to  prove  some  matters 
other  than  those  that  related  to  the  excepted 
issnea,  and  that  is  the  ground  on  which  I  rest  this 
a^ipeaL  I  oonld  not  have  denied  that  if  his 
endence  had  been  confined  to  the  two  excepted 
issues  those  coeta  would  have  been  properly  dis- 
allowed by  the  taxing  master.  But  the  declara- 
tion and  the  affidavit  do  not  relate  to  the  excepted 
issues  solely.  As  the  Boyal  Baking  Powder 
Company  had  only  to  pay  the  costs  ao  far  exclu- 
sively aa  they  related  to  the  excepted  issues  and 
had  the  costs  of  the  rest  of  the  action,  they  are 
-entitled,  as  I  submit,  to  be  allowed  the  coata  of 
the  whole  of  the  affidavit  of  Ifr.  Smith.  If  any 
part  of  that  affidavit  related  to  matters  other  than 
the  excepted  iasuea,  the  appellants  are  entitled  to 
the  coats  of  the  whole  affidavit  because  there  can 
be  no  splitting;  that  is  not  the  practice.  There 
is  no  splitting  or  apportionment  of  costs  in  such 
a  case.  [Gozsns-Hasdt,  L.J. — No  splitting  of 
oosts,  you  say.  Speaking  for  myself,  I  have  made 
some  wrong  orders  if  that  is  the  right  view.] 
There  is  a  wnsion  in  which  two  of  your  Lord- 
ships took  part  where  that  rule  was  laid  down : 

Brovm  v.  Houston,  85  L.  T.  Bep.  160 ;  (1901)  2 
K.  B.  855. 

[Stiblino,  L.J. — You  say  that  if  an  affidavit 
contains  thirty  paragraphs,  of  which  twenty- nine 
relate  to  the  excepted  issnea,  bnt  one  relates  to 
one  which  is  not  excepted,  you  get  the  costs  of 
the  whole  tiAdavit  ?]  Tea,  that  is  my  c(mtention. 
[Stikliho,  L.  J. — ^Then  I  think  it  high  time  that 
that  practice  was  altered,  if  it  exists.]   The  judg- 
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ment  in  Bnvm  t.  Houston  (u&t  «up )  was  given 
by  the  Uaster  of  the  Rolls  (Smith)  and  the  Lorda 
Jnstnoes  concnrred.  Ever  since  1856  it  has  been 
settled  law  that  the  evidence  of  a  witness  on  two 
iBBues  must  be  home  by  the  nnsoocesaful  party, 
although  one  only  of  the  issues  was  decided 
against  him  and  he  won  on  the  other.  In  Brovm 
V.  Horttton  {ubi  nm.)  the  Court  of  Appeal  saw  no 
reason  to  depart  from  that  rule,  for  it  was  one 
based  on  utility.  It  would  be  impossible  to 
aascBs  the  proportion  of  expenses  of  the  witness 
each  party  was  to  bear,  and  the  decision  in  Brown 
r.  Houston  (ubi  tup.)  went  upon  that  ground. 

Neville,  K.G.  (with  him  SebtuOm)  for  the 
resptmdents. 

Williams,  L.J. — This  A-ppoal  must  fail.  In 
the  oourse  of  the  argument   we  have  really 
disposed  <^  all  the  matters  except  one,  and  it  is 
nnneoesaary  for  ns  to  r^>eat  what  has  already 
been  said.    Generally,  one  may  say  as  to  these 
matters  that  they  were  matters  of  discretion, 
and  the  master  exercised  hia  discretion,  and  the 
learned  judge  in  the  court  below  who  tried  the 
caae  approTOd  of  that  exercise.    Bnt  with  regard 
to  the  witness  Mr.  John  Augustine  Smith  and  the 
declaration  made  by  him,  X  will  say  something 
more  specific.   It  has  already  been  pointed  out 
by  Cozens-Hardy,  L.J.  that  taking  the  two  issues 
which  Jir.  Dickinson  himself  says — and  in  fact 
everybody  says^were  the  two  issaes  in  the  tri^, 
they  were  issues  npon  which  his  oHante  failed. 
One  ot  those  isanes  was  as  to  the  user  of  Uiie 
trade  mark  before  1875.    When  it  was  alleged 
that  this  trade  mark  was  uaed  before  1875  it  wa« 
attempted  to  answer  tbat  allegation  by  saying : 
"  It  is  impossible  t^t  Wright,  Crosaley,  and  Co. 
could  have  used  the  trade  mark  before  1875,  for 
it  was  essential  to  that  user  that  the  trade  mark 
shoald  be  affixed  upon  flie  goods ;  and  in  point  of 
fact  they  had  no  sale  of  the  goods  in  qnestdon 
whatsoever  before  1875,  and  therefore  they  oonld 
not  have  used  this  trade  mark  before  tbat  date." 
That  is  what  this  declaration  of  Mr.  Smith's  goes 
to,  and  under  those  circumstances  it  seems  to  me 
perfectly  clear  that  the  decision  of  the  taxing 
master  waa  right.   I  wiah  to  say,  however,  that  I 
do  not  assent  to  that  part  of  the  answers  of  the 
taxing  master  in  which  he  suggests  a  set-off  of  this 
nature.    He  says  in  his  answers  to  objeotacmB : 
"  If  it  is  wrong,  I  have  done  it  on  both  sides..''  I 
do  not  think  a  taxing  master  on  taxation  can  aaj- 
that.  I  want  to  add  one  word  abont  the  ease  that 
Mr.  Dickinson  called  attention  to  of  Broum  t*. 
Houston  (85  L.  T.  Rep.  160 ;  (1901)  2  K.  B.  855). 
With  regard  to  that  case,  it  has  no  application  at 
all  to  the  presemt  case.    In  that  caae  there  vras 
merely  a  verdict,  and  gadgment,  and  the  order  in 
no  way  separated  the  issues ;  whereas  in  the 
present  case  the  learned  judge  distinctly  separates 
the  issues.   Speaking  for  myself,  I  still  think,  as 
I  thought  when  the  caae  of  Brotim  v.  Houston  {ubi 
eup.)  was  decided,  that  the  common-law  rule  works 
injustice.   It  relates  to  the  evidence  of  witnesses 
and  to  not  splitting  the  evidence  in  a  case  where 
the  successful  litigant  has  called  a  witness  who 
gave  next  to  no  evidenoe  upon  the  point  that 
be  has  succeeded  on,  and  f^e  bulk  of  his  evidence 
upon  the  points  vtjxm  whidi  he  has  fuled.   Bat  it 
is  an  injustioe  that  can  always  be  corrected  hj  the 
judse  at  the  trial  making  a  special  order  dMlingr 
with  the  costs  of       issaes  and  the  evidence  ot 
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the  witneaaea.  TbU  appeal  will  thanfora  be  dia* 
misled  with  ooata. 

Stibling,  L.J. — I  entirely  nfcree.  I  particn- 
lariy  agree  with  reference  to  the  obaerrations  of 
the  Lord  Justice  in  reference  to  the  case  of 
Brown  T.  SouaUm  (ubi  tup.).  Eren  it  there  wae 
no  inch  direction  in  the  present  order,  I  should 
be  very  sorry  to  say  that  the  rule  which  is  found 
m>lii»>la  in  common  -  law  actions  where  a 
wtnoia  is  oalled  and  examined  vivd  voce  is  to  be 
uplied  to  an  affidavit  tbe  ooata  of  wbioh  an 
ulowed  at  so  much  a  folio. 

C0ZKNS.HA.&DT,  Ii.J.— I    agree,    and  hare 

*°  '^^  Appeal  dUmUeed. 

Solicitora  for  tbe  appellants,  Janaon,  Cobb, 
Pbwmm.  and  Co. 

Solicitors  for  tbe  raspondentfi,  Field,  Bn$eoe, 
sad  Go«  aftents  fur  Bataoiu,  IKorr,  and  Wimi- 


Jan.  29  and  Feb.  19. 

(Before  Coluhs.  U.R..  Bohbb  and 
Hathxw,  L.  JJ.) 
Stkin  ahd  ahothkb  ff.  Pops,  (a) 

APPEAL  7BOM  TBM  KINO'S  BIKCB  DITIBIOH. 

Landlord  and  tenant — Lecue — Aaaignment — A$- 
iifnment  for  benefit  of  erediton — Bankruptcy  of 
tu$ignor~~Avoidane»  oft^mMit — £tab»Ii<y 
of  oni^nae/or  rrot. 

Z%«  Zanee  of  iha  plaiiU^s  of  a  Aotua  rMnde  an 
oMaiynmeni  to  ike  defendant  of  the  leaae,  with  her 
other  properly,  in  Iruat  for  the  benefit  of  her 
erediima  generaUy.  Rent  became  due  wider  the 
leate,  ana  thia  action  waa  brought  to  recover 
that  rent.  Before  the  action  came  to  trial  the 
letaee  wae  adjudged  bankrupt  in  reaped  of  the 
act  of  bankruptcy  committed  by  making  the 
aaaigament  for  the  benefit  of  creaitora,  and  the 
truetee  in  bankruptcy  diaelaimed  the  lenee. 

Hdd  {affirming  the  judgment  of  Darling,  J.), 
that  the  defendant  v>aa  liable  for  the  rent 
which  accrued  due  before  the  bcmkruptey  of  the 
letaee. 

This  was  an  apjwal  by  the  defendant  from  tbe 
indgment  of  DarJing,  J.,  at  tbe  trial  of  tbe  action 
without  a  jury. 

The  plaintiffs  broDsht  this  action  to  recover 
froDi  the  defendant  the  sum  of  321. 10«.  for  one 
qn&rter's  rent  of  two  houses. 

Tbe.  two  bouses  bad  been  demised  by  deed  by 
tbe  plaintiffs  to  Mrs.  Bates. 

On  the  3Ut  May  1900  Urs.  Bates  eseonted  a 
deed  of  assignment  ci  bar  propertiy  indodiii^  her 
leasehold  interest  in  tbe  two  honses,  to  tbe  defen- 
daot  as  a  trustee  for  the  benefit  of  her  creditors 
geaeraUy. 

,  On  the  3rd  Aug.  1900  the  plaintiffs  obtained 
judgment  agunst  the  defendant  for  the  rent  of 
the  two  houses  doe  undw  the  lease  apon  the 
ptevioas  24th  June. 

On  the  27th  Au^.  1900  a  peUtion  in  bankruptcy 
was  presented  against  Hra.  Bates,  the  act  of  batik- 
niptcy  relied  upon  being  tbe  assignment  of  the 
Slst  May,  and  a  receiving  order  vraa  made  upon 
that  petition  on  tbe  27tb  Sept. 

The  prestot  action  was  oommenoed  aa  the  Ist 

(■}  ■qpovtad  br  J.  B.  Wiuuiu,  Ks^.,  Bur!Mt»t-L«w. 


Oct.  1900  to  recover  the  rent  of  the  two  hotuesfor 
the  quarter  ending  the  29th  Sept. 

On  tbe  18th  Oct  1900  Mrs.  Bates  was  adjudged 
a  bankrupt ;  and  on  the  26th  Oct.  1900  a  trustee 
in  bankruptcy  was  appointed,  who  shortly  after- 
wards disclaimed  the  iease  of  the  two  houses. 

Tbe  Bankruptcy  Act  1883  (46  A  47  Tiet.  e.  52) 
provides : 

Sect.  4  (1).  A  debtor  oommlts  aa  aot  of  bsoknvtoy 
la  eseh  of  the  followhig  oss«s :  (a)  If  In  Eoglaad  or 
tisewfane  be  makes  a  ooaTeyanos  or  aatignment  of  bis 
prop«rt7  to  a  Irostss  o»  trostees  for  the  benefit  of  bis 
oteditora  feuflraUy. 

Sect.  20  (1).  Where  a  rsoeiviog  order  ii  made  affuut 
a  debtor,  then,  if  the  orediton  at  the  flret  meeting  or 
aaj  adjoommeot  thereof  by  wdinary  resolation  resolve 
that  the  debtor  be  adjadged  bankrupt,  or  peas  no  naoln- 
tion,  or  if  the  eredltors  do  not  meet,  or  if  a  ooaiposittoD 
or  Bobeme  is  not  aooipted  or  approved  in  porraanoe  of 
this  Aot  within  fourteen  days  after  the  oonoluion  of  the- 
examination  of  the  debtor  or  saoh  further  time  ae  the 
oOQFt  mty  allow,  the  oonrt  shsll  adjudge  tbe  debtor 
bankrapb ;  end  tberenpon  tbe  property  of  the  bankrapt 
shall  beeome  dMaiblo  ammg  his  orsdltora  sad  abaU  vest ' 
in  a  trnstafi. 

Seot  43.  Tbe  baakmptcy  of  a  debtor^  whether  the 
tame  takes  plaoe  on  tbe  debtor's  own  petition  or  upon 
that  of  a  oreditoi  or  creditors,  shall  be  deemed  to  have 
relation  back  to,  and  to  oommeooe  at,  the  time  of  the 
sot  of  bankrnpioy  beinfr  committed  on  which  a  receivinff 
order  is  made  sgatnet  bim,  or,  if  tbe  bsnkropt  is  proved 
to  have  oommlued  more  aots  of  bankmptay  than  one,  to 
have  relation  back  to,  and  to  oommenoo  at,  the  time  of 
the  first  of  tbe  aots  oi  bankroptoy  proved  to  liave  been 
committed  by  tbe  bankmpt  within  three  mcmths  next 
preceding  the  date  of  ttte  praaentstion  of  the  bankrnptoy 
petition  ;  bat  no  baokroploypetititm.  recWTinfr  order,  or 
adjodioation  eball  be  rendered  invalid  by  reason  of  any 
aot  of  bankrnptoy  anterior  to  tbe  debt  of  tbe  petitioning 
creditor. 

Sect.  44.  The  proper^  of  tbe  bnkrapt  divisible 
amongst  bis  orsditovs,  and  in  tUa  Aot  reTeRed  to  aa  Ihe- 
proper^  of  tbe  bsokmpt  .  .  .  shall  oomprise  the- 
following  psrtioaUre :  (1)  All  inoh  prt^terty  at  may 
belong  to  or  be  vested  in  tbe  bankmpt  at  the  oommeaes- 
ment  of  tbe  bsnkmptoy.  or  m»y  be  acqoirett  by  or 
devolTO  on  bim  Iwfore  hie  diiohsrge. 

Seot.  54  (1).  Until  a  traetee  is  appointed  tbe  offiaial 
reoeirer  shall  be  the  tmetee  for  tbe  pnrpoeee  of  this  Aot, 
and,  immediately  on  a  debtor  being  adjudged  bankmpt. 
the  property  of  ihe  baakmpt  shall  vest  in  the  troatee. 
(2)  On  the  appointment  of  a  tmetee  the  property  shall 
forthwith  psas  to  aadveit  in  tbe  tmetee  appointed. 

Seot.  55  (1).  Where  any  pert  (rf  tbe  property  of  Vbe 
bankmpt  oonaista  of  land  of  any  tenure  burdened  with 
ooerooa  oovenants,  of  shares  or  atook  in  oompanies,  ot 
unprofitable  contracts,  or  of  any  other  property  that  is 
onasleable,  or  not  readily  saleable,  by  reason  of  its 
binding  tbe  poaaeesor  thereof  to  the  performanoe  of  any 
onerona  aot  or  to  tbe  payment  of  any  sum  of  mon^,  the- 
tmstes,  notwithatandhig  that  he  has  eadeavonred  to  a^ 
or  has  taksa  posaeaaion  at  the  property,  or  exeroised 
any  sort  of  ownership  in  relation  thereto,  bat  sabjeot  to 
the  provisionB  of  this  section,  msy,  by  writing  aigneA  by 
him,  ditolum  the  property.  (2)  The  diaaliiimer  shall 
operate  to  determine,  as  from  the  date  of  diaolaimer. 
the  rights,  intwests,  and  liabilitiea  of  the  bankmpt  and 
hie  property  in  or  in  reapeot  of  the  property  dlsolaimed, 
and  shall  also  disobargs  the  trustee  from  all  pereonal 
liability  in  lespaot  of  the  iw^iMrty  disclaimed  aa  frtmi 
tbe  date  whan  the  property  vsstsd  In  Uv,  bat  dudl  not, 
ezoq)t  so  far  aa  ia  neossauy  for  tbe  pnipoie  of  xalaaalng 
the  bankrupt  and  bis  property  and  the  tmslee  from 
liaUUty,  aflset  tbe  rights  or  liaUUtisB  of  any  other 
peraon. 
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The  aotioniru  tried  before  Darling,  J.,  without 
a  juT,  sad  the  learned  judge  held  that  the 
defrakdant,  as  assignee,  was  liable  for  the  rent» 
and  gave  jndgment  in  farour  of  the  pli^tiffs. 

The  defendant  appealed. 

F.  Cooper  WiUi$  and  Boakill  for  tbe  appellants. 
— The  jbdKQient  of  the  learned  judge  was  wrong, 
for  the  derandant  was  not  liable  to  pay  the  rent 
due  under  the  lease.  Br  sect  4  (l)(a)  of  the 
Bankraptoy  Act  1883,  a  debtor  oommifai  an  act  of 
bankmptoT  if  "  he  makes  a  oonvejanoe  or  assign- 
ment of  his  property  foti  the  benefit  of  his 
«reditors  generally  " ;  sect.  43  proTides  that  "  the 
bankTapt<7^  of  the  debtor  .  .  .  shall  be 
deemed  to  have  relation  back  to,  and  to  oom- 
menoe  at,  the  Ume  of  the  act  of  bankmpt^  bdng 
committed  on  which  a  receiving  order  is  made 
-against  him";  sect.  44  provides  tiiat  "the  pro- 
perty of  the  bankrupt  divisible  amouKst  his 
creditors,  and  in  this  Act  referred  to  as  the  pro- 
perty of  the  bankrupt,  shall  comprise  all  such 
property  as  may  belong  to  or  be  vested  in  the 
bankrcpt  at  the  commencement  of  the  bjnk- 
raptcy  ;  and  sect.  54  (1)  provides  thafimme- 
duUefy  upon  the  debtor  being  adjadgad  bankrapt, 
the  vrajMx^  of  the  bankrupt  ahaU  vest  in  tne 
trustee.  The  eifeot  of  those  pronaions  ie  that 
the  assignment  of  tite  lease  to  the  pluntifC  was 
void  aa  an  act  of  bankruptcy,  and  VSak  the  lease- 
hold interest  vested  in  the  trustee  in  bankmptoy 
as  from  the  commencement  of  the  bankruptcy — 
that  is,  from  the  Slst  May  1900.  The  assignment 
to  the  defmdant  was  absolutely  wiped  out  when 
the  asdgncr  was  adjudged  buikrupt,  and  the 
trustee  in  bankruptcy  became  the  assignee  of  the 
lease  as  from  the  Slst  Hay.  The  defendant 
therefore  could  not  be  sued  as  being  the  assignee 
of  the  lease,  the  assigDee  being  the  trustee  in 
bankruptcy.  There  could  not  be  two  assignees 
for  the  same  period.  Though  the  trustee  could 
<Usolaim  under  sect.  55,  yet  he  was  the  assignee 
until  disclaimer,  and  the  assignment  to  the  defen- 
dant was  wiped  out  for  all  porpoaee.  The 
authorities  show  that  the  efftet  <n  the  avoidance 
of  the  assignment  is  to  pat  an  end  to  alt  lialulity 
of  ttie  assignee  nnder  the  lease. 

Rtfortttrt  Ss  porf s  Rowltnffs,  S8  L.  T.  Bep.  114; 
Oarr  t.  Aeraman,  11  Ezoh.  5S6 ; 
Dm  d.  Iloyd  t.  PmosII,  S  B.  ft  0. 808 ;  29  B.  B. 
858. 

The  obewvations  of  Brett,  L.  J.,  in  Titterton  t. 
Cooper  (46  L.  T.  Bep.  870 ;  9  Q.  B.  Div.  473),  as 
to  the  liability  of  a  trustee  in  bankruptcy  for 
rent,  have  nothing  to  do  vrith  the  question  in 
this  case. 

Serbert  Reed.  £.0.  and  C.  C.  Beott,  for  the 
respondents. — The  learned  judge  at  the  trial  was 
clearly  right  in  holding  that  the  defendant  was 
liable  for  the  rent  which  was  claimed  in  this 
action.  At  the  time  when  the  writ  was  issued 
there  was  an  undoubted  cause  of  aotion  for  the 
rent  which  had  then  accrued  due,  for  the  assignor 
of  the  lease  bad  not  then  been  adjudged  bank- 
rupt, and  the  assignment  to  the  defendant  was 
still  valid  for  all  purposes.  The  Baukruptey  Act 
1883,  by  sect.  20  (1)  provides  that  the  property  of 
the  bankrupt  shall  vest  in  the  trastee  when  the 
debtor  is  adjudged  bankrupt.  In  tfaia  case  the 
adjudication  was  on  the  18th  Oct.,  and  this  action 
had  been  oommenoed  on  the  let  Oct.  UntU  the 
adjudication  the  leasehold  interest  was  vested  in 


the  defendant,  beoanw  16  £d  not  vast  in  the 
tnutee  in  bankraptoy  until  the  18th  Oct. : 

Ttttsrtm  T.  Cooper,  M  L.  T.  Bep.  S70;  9  Q.  B.  Dir. 
478. 

Until  tbe  adjudication  the  leasehold  estate  msst 
have  been  veeted  in  someone  ;  it  was  not  vested 
in  the  debtor  because  she  had  assigned  it  to  the 
defendant;  and  by  the  assignment  it  was  vested 
in  the  defendant  until  it  vested  in  the  trustee  in 
bankruptcy.  The  effect  of  the  adjudication  was 
that  the  leasehold  esteto  was  transferred  from 
tbe  defendant  to  the  trustee,  but  the  defendant 
remained  the  assignee  of  the  term  until  it  vested 
in  the  trustee.  The  only  effect  of  the  relation 
back  of  the  title  of  the  trustee  is  that  it  makes 
certain  propertjr  of  the  debtor  divisible  among 
the  creditors  wmch  would  not  otherwise  be  so ; 
but  the  trustee  has  no  title  until  the  time 
appointed  by  the  Act  for  the  vesting  of  the  pro- 
perty in  him.  An  assignment  of  tiiis  kind,  which 
IS  an  act  <^  bankmptoy,  is  only  avoided  for  the 
purposes  of  the  bankmptoy  and  for  no  other 
purpose.  There  are  no  provincms  In  the  Bank* 
mptoy  Act  which  expressly  make  the  assignment 
void ;  the  transaction  is  only  voidable  at  the 
option  of  the  trustee  in  bankruptcy ;  if  the 
trustee  disdums  the  lease,  then,  by  the  operation 
of  sect.  55  (2),  the  result  is  the  same  as  if  tin 
property  never  had  vested  in  the  trustee  at  all ; 
and  tihe  property  therefore  was  not  teken  from  the 
assignee  at  all.  The  trustee  in  bankmptcy  most 
approbate  or  reprobate  a  transaction  of  this  kind 
and  make  his  election  to  treat  the  assignee  as 
being  assignee  or  as  being  a  trespasser : 

Sx  part*  Vaughanj  Re  BiddMugh,   14  Q.  B. 
Dir.  25. 

The  parties  to  the  assignment  cannot  say  that  it 
was  void — only  the  trustee  in  bankmptcy  can  do 
so ;  until  the  trustee  does  so  it  remains  valid  and 
effective  between  the  parties : 

BhMn  T.  Ooddmrd,  74  L.  T.  Bep.  188 ;  (1896)  1 
q.  B.  406 ; 

Charman  V.  Charman,  14  Vm.  580. 
By  disclaiming  the  lease  the  trustee  in  bank- 
ruptcy elected  not  to  avoid  this  assignment,  and 
therefore  the  defendant  remained  tne  assignee 
iost  as  if  the  assignor  never  had  been  adjnc^ied 
bankrapt 

F.  Cooper  WiUU  in  reply.— Tbe  case  of  Doe  d. 
Lloyd  V.  PoweU  (5  B.  £  G.  306  ;  29  B.  B.  253) 
absolutely  decides  this  question  in  favour  of  the 
appellant.  It  was  there  held  that  an  assignment 
It^  a  lessee  of  all  his  property  to  a  timstee  for  the 
benefit  of  the  creditors  was  an  act  at  bankmptcy 
and  void,  and  therefore  did  not  operate  as  a  valid 
assignment  of  tbe  lessee's  interest  in  the  lease  so  as 
to  cause  a  forfeiture  for  bi  each  of  covenant  not  to 
assign.  That  dedsion  shows  that  tbe  assignment 
in  the  present  case  was  void  aa  an  act  ci  bank* 
ruptcy,  and  therefore  did  not  operate  as  an  assign. 


ment  to  the  defendant  at  all. 


Cur.  adv.  vtdt. 


Feb.  19. — ROHEB,  L.J.  read  the  following 
j'ndgment : — I  do  not  think  it  necessary  in  deal- 
ing with  this  case  to  consider  the  question  aa 
to  the  effect  of  the  disclaimer,  for  it  appears 
to  me  that  the  defendant  is  liable  for  the 
rent,  whatever  the  effect  of  the  disclaimer  may 
be.  It  is  not,  and  could  not  be,  disputed  that, 
althongh  the  assignment  to  the  defendant  was 
an  aot  of  bankmptoy,  that  fact  did  not  at  the 
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time  Uie  rant  aocraed  dne  prevent  tbe  defen- 
dant from  being  liable  for  the  rent  at  the 
tiawlt  aeemed  due.  The  aengnment  at  that 
tioM  itood  mumpeaohed,  and  could  nob  be  im< 
peiohed,  as  between  the  aseignor  and  aawniee, 
ind  the  plaintiffs,  as  leaeors,  were  entttled  to 
enforce  pajmeat  of  the  rmt  as  against  tbe 
defendans.  It  at  the  time  tbe  action  was  bronght 
it  bad  come  on  at  once  for  trial,  tbe  defendant 
would  hare  had  no  defence,  and  judgment  moat 
hare  been  given  for  the  plaintiffs.  This  is  not 
dispnted  on  behalf  of  the  defendant,  bat  it  is  said 
for  bim  that,  owing  to  the  circamstanoe  that  the 
action  came  on  for  trial  sabseqnenUy  to  the 
baakraptoy,  that  laokj  fact  freed  Mm  from  his 
existing  liability,  because  the  assignment  had  by 
the  baDkmptcy  become  roid  as  agamst  tbe  trustee 
in  bonkmptcy.  In  my  judgment,  the  bankraptcy 
had  not  the  effect  of  lileasing  the  existing 
Itabilily  for  the  rent  as  between  the  defen* 
dant  and  the  pluntiffs.  and  the  delay  in  the 
aotiini'i  coming  on  for'  trial  had  not  uie  effect 
contended  f«r  on  behalf  of  the  defendant. 
The  bankntptcy,  tolIow^I^[  on  the  act  of  bank- 
rD[)tey,  had,  no  donbt,  the  effect  of  making  the 
aaognment  invalid  as  against  the  trustee  and 
the  creditors  and  for  all  purposes  connected  with 
the  adminiafa-ation  of  the  leasee's  estate  in  bank- 
iQptey.  And  in  any  ^neation  as  between  tbe 
knots  and  the  trustee  in  bankruptcy  tbe  former 
could  not  have  insisted  on  the  TaUdity  of  the 
aaaignment :  (see  Doe  d.  Lloyd  t.  PoweU,  5  B.  &.  G. 
306  ;  29  R.  B.  253,  where  in  a  somewhat  similar 
case  tbe  lessors  were  seeking  to  eatabliah  as 
apunst  tbe  assignees  in  bankruptcy  that  the 
asa^nment  had  operated  as  a  forfeiture  of  the 
lease).  But  in  the  present  case  it  is  not  in  any 
way  necessary,  in  order  to  give  the  fullest  effect 
to  the  rights  of  the  tmatee  and  (neditors  in  tbe 
bankrnp^,  to  bold  tliat  by  tbe  bankmptinr  the 
defendant  WM  been  released  from  his  liablUtr  to 
the  plaintiib.  The  bankruptcy  provisions,  wnich 
made  tiie  asngnment  an  act  of  bankruptcy  and 
tiie  aarignment  invalid  in  bankrupt^,  are  not 
proviuona  for  tiie  benefit  of  tbe  defendant  As  a 
general  role  bankmptcy  does  not  affect  the  rights 
and  liabilities  of  persons  ziot  parties  to  the  bank- 
ruptcy, exoept  so  far  as  may  oe  necessary  in  the 
interests  ot  the  trustee  and  creditors  and  the  ad- 
ministration of  the  bankrupt's  estate  in  bankruptcy. 
Here  it  is  in  nowise  necessary  in  such  interests  to 
hold  that  tbe  bankruptcy  has  freed  the  defendant 
from  his  liability  to  the  plaintiffs.  It  would 
indeed  be  a  strange  result  if  the  defendant,  who 
was  party  to  the  act  of  bankmptoy,  could  arul 
huaself  of  that  fact  and  ot  the  snbseqnent  bank- 
raptOT  in  order  to  free  himself  from  lial^ty  to 
the  plaintiffs,  who  were  no  parties  to  the  amol 
bankruptcy.  In  my  opinion  the  court  is  not 
boand  to  amve  at  an  snoh  result  in  this  oaae. 
U,  indeed,  the  effect  of^  the  bankruptcy  had  been 
to  vest  the  lease  in  the  trastee  in  snch  a  way  as 
(apart  from  tiie  right  to  disclaim)  to  make  him 
diieetly  liable  as  assignee  for  the  rent  in  question 
to  the  plsintifts,  there  might  be  a  difficulty  in  the 
idaintiffB'  way.  For  it  might  then  be  said  on 
behalf  of  tJie  defendant  that  there  could  not  at 
<me  and  tie  same  time  be  two  persons  claiming 
through  the  lessee  directly  liable  by  privity  of 
eatate  for  the  rent.  But  the  bankruptcy  bad 
00  Buch  effect.  Even  if  there  had  been  no 
disclaimer,  the  trastee  would  nob  have  become 
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liable  for  any  rent  which  accrued  due  before 
his  appointment :  (see  TUterion  v.  Cooper,  4A 
L.  T.  Bep.  870  ;  9  Q.  B.  DiT.  473).  It  appears 
to  me,  thffnton,  that  the  defendant  has  not  been 
released  or  discharged  from  his  liabUify  by  the 
subsequent  bankraptcy.  At  the  time  tbe  rent 
accrued  due  the  defendant  was  assignee  of  the 
lease  and  boand  to  pa^  the  rent,  and  he  has  not 
escaped  from  hia  liability  by  his  delay  in  pay- 
ment. If  he  bad  paid  the  rent  when  it  aocraed 
due,  as  he  ought  to  have  done,  without  any  action 
brought  by  the  plaintifb,  he  could  not  upon  the 
bankraptcy  have  demanded  repayment  on  the 
gronnd  that  no  rent  was  due  and  that  he  bad  paid 
owing  to  a  mistake  of  fact — namely,  the  existence 
of  an  assignment  to  bim  of  tbe  leases.  To  hold 
the  defendant  not  liable  in  this  case  would  lead  to 
strange  results.  By  reason  of  the  action  ot  tbe 
defendant  in  taking  the  assignment  of  tbe  leases, 
the  plaintiffs  would  naturaUy  be  led  to  look  to 
him  for  payment  of  the  rent  acoraing  daring  the 
assignment,  and  might  thereby,  and  by  the 
defradant's  delay  in  payment,  have  delayed  pro- 
ceedings agfljnst  the  lessee  wMch  might  have 
reanlted  in  reooveiy  of  tbe  rent  from  the  lessee. 
And  yet  the  defendant,  if  he  escaped  liabilitr, 
most  say  that  his  being  party  to  an  act  of  bank- 
ruptcy and  his  delay  in  payment  have  enabled  him 
to  throw  tbe  loss  thereby  occasioned  on  the 
plaintiffs,  who  ara  perfectly  innocent  parties. 
And,  farther,  this  case  could  not  be  distinguished 
from  the  case  where  the  bankrapt  was  not  an 
original  lessee,  bat  was  herself  omy  an  aaugnee, 
and  in  that  case  after  the  assignment  the  lessors 
could  not  have  sued  her,  bat  could  only  have  sued 
the  assignee ;  or  the  lessee,  who  might  not  hare 
been  worth  suing.  In  my  jndgmBnt,the  appeal 
fails,  and  should l>e  dismissed. 

GoLUNB,  U.B.  read  tbe  following  judgment  :— 
I  agree  in  the  result ;  but  I  desire  to  reserve  my 
opinion  as  to  what  the  rights  would  have  been 
between  the  parties  had  bankraptcy  supervened 
before  any  action  bad  been  tann  by  the  lessor 
agunat  the  aso^nee.  In  other  words,  whether, 
apart  from  the  speoial  oironmstances  in  this  case, 
including  a  judgment  recovered  upon  the  footing 
of  an  assignment,  tbe  leraor  could  after  bank- 
raptcy have  asserted  that  privity  of  estate^  had 
been  established  between  bim  and  the  assignee 
by  an  assignment  which  was  in  itself  an  act  of 
l^nkruptcy,  and  as  such  void  ab  initio, 

KxTHBw,  L.J. — I  agree  with  tbe  judgment 
whidh  has  been  lead  by  Bomer,  Ij.J. 

Appeal  ditmiMed. 

Solidtora  for  the  appellant :  ITstf,  King,  and 
Adame. 

Solicitors  for  the  respondenbs  :  Dehenham  and 
ITaliber. 
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HIGH  COURT  OF  JUSTICE. 

OHANOBET  DIVISION. 
March  17  and  18. 
(Before  Fabwxll,  J.) 
FiHOHLiY    Elkctbic    Lioht    Oohpant  v. 

FiBCHUiT  OBBAn  DiBTBiCT  GoiTirciL.  (a) 
Loeal  government — iSfrvefa  —  Fettmff  in  vrban 
authority  —  DUtumpiJeed  road  —  EUctrie  light 
eomminy—^ght  to  earry  wtr«  aerou  ntt^  road 
—¥vmii  Saalih  Aet  1875  (38  <fr  39  Viet.  e.  55), 
149— GTetwral  Turnpike  Aet  1822  (3  Geo.  4, 
e.  126),  a.  84. 

A  local  authorOy  in  an  vrban  dittriet,  who  were 
fho  sueeeatore  in  title  of  a  turnpike  truet,  had 
obtained  a  jmmeional  order  from  ihe  Board  of 
Trade  for  lighting  the  dieiriet  by  eleeirieity.  In 
consequence  of  delay  the  plaintiff  company  was 
aiarted,  which,  in  order  to  supply  the  best  part 
the  diatriettfound  it  neceisary  to  erota  with  their 
wires  a  aireet  which  had  formerly  been  a  turn- 
pihe  road  and  wa$  now  vested  in  the  defendants. 
The  wires  were  cut  by  the  defendants.  In  an 
action  for  an  injurietion  to  restrain  the  defen- 
dants from  interfering  loith  such  wires  : 

Seld,  that  what  pasted  to  the  defendants  was  so 
much  of  the  land  in  question  as  is  required  for 
the  purposes  of  the  road,  considering  the  nature 
of  the  particular  purposes,  in  a  given  case.  That 
here,  inasmuch  as  the  street  was  constructed 
under  the  General  Tumpilee  Act  and  passed  by 
purchase  to  the  trustees  for  the  purposes  of  that 
Act,  the  purchase  extended  neqae  ad  ccelam 
nsqne  ad  infernnm,  and  that  the  defendants, 
therefore,  when  they  took  it  over  acquired  equal 
rights  therein,  and  that  it  was  now  held  by 
them  in  like  manner  for  the  purposes  of  the 
street.  That  the  claim  therefore  failed.  Sut  as 
in  an  earlier  stage  of  the  action,  when  certain 
fads'  now  known  were  not  hifore  the  court, 
an  interloeuiory  ivjanetion  had  been  granted, 
the  action  would  be  dismiued  wUhout  costs. 

Ik  this  case  tlie  pkintiffs  were  an  electric  light 
company  which  iras  formed  for  the  pnrpose  of 
liffhtiniir  the  diitrict  of  the  defendant  coancU. 

TThe  defendant  conntul  ma  an  urban  district 
council  who  were  the  svoceaiorB  of  a  turnpike 
troBt  in  the  district  which  had  formerly  owned 
the  turnpike  roads. 

By  3  Geo.  4,  c.  126,  s.  84,  these  tninpike  tmata 
were  authorised  to  acquire  lands  by  purchase  for 
the  purpose  of  improving  the  roads,  and  such 
lands  were  ooDTeyed  to  the  trustees  in  fee  simple. 

By  the  Public  Health  Act  1875.  s.  149,  where 
snob  roads  had  in  the  meantime  become  distuni- 
piked  and  had  become  streets  they  became  vested 
la  the  local  anthority,  in  this  case  now  represented 
by  the  defendant  council. 

The  council  had  obtained  a  proTisional  order 
for  the  lighting  of  the  district  by  electricity,  but, 
as  nothing  pruitically  had  been  done  onder  sncb 
order  for  OTer  two  years,  the  plaintiff  company 
was  Btarted  for  the  like  purpose. 

In  tiie  conrta  of  tbmr  undertaking  the^  placed 
wires  across  a  road  in  the  district  whioh  was 
formerly  a  turnpike  road  and  had  now  become  a 
street  within  the  meaning  of  the  above  aeotiou  of 
the  Public  Health  Act 

(aj  Beport«d  bj  A.  W.  CBAITSB,  Bwi.,  BftirUter-M-Lftw. 


The  defendants  out  the  wires  mainly,  as  the 
evidence  showed,  because  they  did  not  desire  an 
opposition  lighting  scheme  in  the  district. 

The  plaintiffs  then  brought  this  action  to 
restrain  the  defendants  from  interfering  with 
such  wires,  and  on  a  motion  for  an  injunction 
therein  an  interlocutory  injunction  was  granted. 

When  the  pleadings  came  to  be  delivered,  the 
defendants  set  up  that  as  regarded  the  street  in 
question  they  were  in  the  circumstances  th» 
owners  thereof  in  fee  simple,  and  were  therefore 
justified  in  removing  such  wires,  whether  placed 
under,  on,  or  above  the  street,  it.being  a  trespass. 

At  the  hearing  of  the  action  the  defenoanta 
relied  on  this  defence,  the  onns  being  on  them  to 
establish  it. 

Upjohn,  K.O.  and  Chubb  for  the  defendants. — 
Under  the  special  circumstances  of  this  case  the 
fee  faimple  of  the  street  is  vested  in  us.  and  that 
is  a  sufficient  defence  to  the  action.  [Fabwblix 
J.  —  When  the  Legislature  gives  powers  to 
oonndls  as  to  highways,  I  do  not  tiiink  ib 
intends  to  confer  those  powers  with  a  view  t9 
advMice  their  munit^pid  trading  ]  There  wat  a 
conveyance  to  the  turnpike  trustees,  and  the 
council  are  their  snccessord  in  title.  They  claim 
the  right  to  refuse  consent  to  the  plaintiffs  to 
place  thdr  wires  across  thia  street  bscMiss  they  are 
a  livaX  trader. 

Jenkins,  K.b.  KnABuekmaster  f or  the  plsjntilts. 
— ^The  fee  simple  is  not  vested  in  the  defendant* 
usque  ad  ccelum.  "Whether  that  is  in  the  snrTtv- 
ing  trustee  of  the  turnpike  trust,  or  in  the  connty 
council  under  SPot.  64  of  the  Local  GoTemment 
Act  of  1888,  or  in  the  adjoiiung  owners  of  land  is 
not  neoeesanr  to  decide.  The  meaninj^  of  the 
word  "  street  in  the  Public  Health  Act  is  shown 
in 

Tvnbridge  Welh  (Mayor)  T.  Batrd,  74  L.  T.  Hop. 

885;  (1896)  A.  C.  434; 
Bolls  V.  Vestry  of  8t.  Oeorge  the  Ifarfyr,  Southwark, 

4a  L.  T.  Sep.  148 ;  14  Ch.  Div.  785  ; 
Wandsworth  Board  pf  Works  v.  United  SVlsphon* 

Company,  51  L.  T.  Bep.  U8;  13  Q.  B.  Dir.  904. 

"  Street "  means  there  so  mach  as  enables  the 
defendants  to  perform  thdr  statutory  duty  as  to 
highways.  Tue  earlimt  oase  which  deut  with 
the  point  was 

OoeerdaU  t.  C^rUon,  38  L.  T.  Bep.  687 ;  4  Q.  "B. 
Div.  104. 

The  meaning  of  "  vesting "  is  discnssed  in  the 
judgment.  It  is  therefore  relevant  in  considerinj^ 
in  whom  the  whole  freehold  is.  Tunbridge  Well» 
{Mayor)  r,  Baird  (ufri  sup.)  has  really  no  bearing* 
on  the  question.  As  to  the  council  bein^ 
interested,  the  words  in  sect.  64  of  tbe  Act  of 
1888  are  "  property  held  for  public  uses."  See 
also 

Sab-aeotB.  2  tnd  C  of  sect  11; 

Wandtworth  Board  of  Works  r.  United  Tetephmte 

Company  {ubi  sup,). 

The  soil  when  the  tumpikeceased  most  have  gone 
back  to  tbe  adjoining  owners.  Between  1872,  when 
the  highway  board  took  over  the  road,  and  1875 
the  legal  estate  must  have  been  floating  about : 
Beg.  V.  Thomas,  7  E.  A  B.  899. 

Fabwkll,  J. — This  case  raises  the  old  vexed 
question  of  the  meaning  of  the  words  "  vest "  and 
"  street "  in  the  PaUic  Health  Act  Now,  it  is 
settled  law  that  something  passed,  and  the  ^es- 
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tioit  is  what  tiie  word  "  Bireefc"  in  the  proper^ 
here  in  qneetitm  passed.  As  a  result  of  tl^ 
anthorities,  the  trne  view,  I  think,  is  that  it 
means  "  so  much  of  the  land  in  question  as  is 
required  for  the  purposes  of  the  road,  considering 
the  nature  of  the  particaUr  purposes,  in  s  ffiven 
case."  That  definition,  I  thine,  reconciles  all  the 
decisions  and  is  consistoit  with  the  deoisions 
on  which  it  is  founded.  Take,  for  example, 
iho  ease  of  Tunbridge  WelU  (Sfayor)  v,  Baird 
(vbi  tup.),  where  Lord  Halsbury  says  (L,  Aep. 
at  p.  437)  :  "  It  is  intelligible  enough  that 
Parliament  should  have  vested  the  street  qud 
street,  aod  indeed  so  much  of  the  actual  soil 
of  the  street  as  might  be  necessary  for  the 
purpose  of  preserving  and  maintalninf;  and  using 
it  as  a  street"  Later  on,  at  p.  439,  he  sms  : 
**  For  that  purpose  it  would  be  intelligible,  for 
eny  other  purpose  it  would  appear  to  me  to  be 
inconsistent  with  the  language  of  the  enactments, 
and  contrary  altogether  to  the  policy  which  the 
Legislature  has  certunly  always  pursued  of  not 
taking  private  rights  without  compensation." 
To  tm  same  effect  is  the  judgment  oE  James,  L.J. 
in  BoUm  v.  Veatry  of  8t.  George  the  Martyr, 
Souihtocark  {ubi  aup.)  ;  "  It  seems  to  me  very 
reasonable  then  to  interpret  this  enaotment  in 
a  way  which  gives  evexrthing  that  is  wanted 
to  be  i^ven  to  the  public  anthority  for  tbe 
piotechon  of  the  public  rights  wiwout  any 
nnneoessaiT  violation  of  the  rights  of  the  land- 
owner, and  to  say  that  according  to  its  true 
construction  what  is  to  vest  is  not  uiose  pieces  of 
property  which  have  now  got  the  nMne  and  are 
^stingniabed  by  the  name  of  streets,  bat  those 
things  which  now  or  at  any  time  hereafter  shall 
for  the  time  being  be  streets  and  big^wajs 
wiUiin  the  distri<^*'  Now,  the  oiroumetuoeB  of 
tills  case  are  unlike  any  of  those  which  have 
come  before  the  courts,  and  give  rise  no  doubt  to 
tome  liUJe  difficnlty.  In  my  opinion,  the  duty  of 
the  oonrt  is  to  construe  an  Act  of  Farliaiiwiit 
reasonably  so  as  to  g^ve  effect  to  the  provisions, 
and  not  to  cause  a  deadlock  it  it  can  be  avoided. 
The  "  street "  in  question  was  constructed  nnder 
the  provisions  of  the  Act  of  3  Creo.  4,  and  the 
portion  in  question  which  is  crossed  by  the 
wires  of  the  plaintiff  company  passed  by  a  pur. 
chaee  effected  on  the  7th  Nov.  18^  to  the  trustees 
under  that  Act  for  the  purposes  of  the  Act.  and 
it  ia  oonvOTed  to  the  trustees,  their  heirs  and  suc- 
eesaiwB.  The  fee,  therefore,  in  the  entire  land  was 
vested  in  the  troatees.  Now,  tiiat  craiTeyanoe 
was  taken  under  the  provi^na  of  the  General 
Turnpike  Aet  (3  Geo.  4,  c.  126),  s.  84,  which  enaots 
that "  It  shall  be  lawful  for  the  trustees  or  com- 
misdoners  of  any  turnpike  road  to  treat  ,  contract, 
aad  a^ree  with  the  owners  of  and  persons  inter- 
ested m  any  lands,  tenements,  hereditaments,  and 
premises,  with  their  appurtenances,  whioh  they 
shall  deem  necessary  to  purchase  for  the  purpose 
of  widening,  diverting,  altering,  and  improving 
such  road  for  the  purchase  thereof,  and  for  the 
loss  or  damage  such  owners  or  persons  may  other- 
wise Boston."  The  rights  the  trustees  therefore 
were  empowered  topnrohase  were  very  wide — in  fee 
simple,  which  is  tuque  ad  catlum  usque  ad  in^er- 
i»(m,and  these  were  conveyed  to  them.  Now,  it  is 
eud  that,  by  virtue  of  various  Acts  of  Parliament 
mder  which  the  road  became  distoropiked  in 
^72  and  became  a  main  road  then  or  sfacnily 
Afterwards,  the  reaolt  has  been  acoor^ng  to  tiie 


contention  of  the  plaintiffs,  although  the  lan- 
guage there  was  in  aooordanee  with  the  terms  of 
the  Act  of  Parliament, "  acquired  for  the  purposes 
of  a  road,"  and  the  land  was  so  used,  I  am  to 
construe  the  Acts  of  Parliament  so  as  to  vest  in 
the  local  authority,  the  present  defendants,  not 
the  whole  of  the  land  acquired  or  required 
for  that  purpose,  but  only  bo  much  as  accord, 
ing  to  the  reasoning  of  the  courts  in  other 
cases  was  not  acquired  at  all,  but  was  dedicated 
to  the  public  by  the  adjacent  owners  of  the  le^ 
estate ;  in  other  words,  that  the  portion  which 
above  is  above  the  limits  required  for  passengers 
and  below  is  not  required  for  the  purposes  of  the 
road  is  vested  in  somebody  else.  It  appears  to 
me  that  wb«n  the  Act  of  Parliament  says  tiia 
rights  shall  vest  in  the  looal  authority  it  has  said 
that  so  mnoh  aa  Is  xequired  ftnr  pnipoMs  of 
the  road  shall  vest  in  them,  and  that  it  is  im- 
possible for  the  court  to  say  that  it  is  not  so 
acquired  or  required.  Consequently,  what  most 
be  had  r^^d  to  is  what  the  coorts  in  the  oaaes 
whioh  have  come  before  them  have  said  as  to 
what  is  required  for  the  purposes  of  the  road. 
But  there  is  something  more  here,  because  here 
the  Act  of  Parliament  authorises  the  acquisition 
for  the  purposes  of  a  road.  Therefore  I  am  bound 
to  say  that  it  is  acquired  and  required  for  the 
pui-posea  of  a  road.  If  it  were  not  so,  the  diffi- 
culty arises  as  to  in  whom  the  legal  estate  is  left. 
It  is  suggested  that,  somehow  or  other,  it  is  in 
the  adjacent  owners  and  has  been  rededicated. 
But  I  am  unable  to  follow  that  aiffumoit.  The 
1^^  estate  was  conveyed  out  and  out  to  the 
trustees,  and  tiie  <mly  person  who  oonld  be  so 
entitled  would  be  the  last  smrviving  tmstee  or  his 
real  representative.  But  supposing  it  were  so,  for 
whose  benefit  wonld  it  be  and  against  whom 
could  he  maintain  ejectment?  Alter  all  this 
lapse  of  years,  the  person  in  possession  is  the 
local  anthority,  and  the  land  was  conveyed  for  the 
purposes  of  a  road,  and  it  was  oonv^ed  for  such 

5urposes  as  were  necessary  to  the  local  authority, 
'he  fee,  so  far  as  it  existe,  is  in  tiie  occupation 
of  the  local  authority,  and  to  hold  that  it  was  in  a 
bare  trustee  would  mean,  so  far  as  I  can  see,  that 
the  only  conceivable  cestui  gut  iruet  was  the  local 
authority,  and  he  could  not,  of  course,  recover  from 
them.  If  it  is  suggested,  again,  that  the  fee  is  in 
the  adjacent  owners,  I  fail  to  see  any  resulting  use. 
No  attention  iras  (^led  to  the  la^nsga  of  the 
General  Tami^ke  Act  of  George  Iv.,  to  which  I 
have  referred,  vriiioh  revesto  the  wgal  estate  in  the 
owner  from  whom  it  was  pnrowued  in  case  it 
ceased  to  be  a  read.  The  only  other  suggestion 
is  that  it  passed,  somehow  or  other,  to  the  oonntj 
council  under  the  Act  of  1888.  It  seems  to  me 
that  I  should  be  wrong  if  I  attempted  to  follow 
the  reasoning  of  counsel  so  aa  to  render  an  Act  a 
failure  or  to  be  absurd.  That  Act  by  the  11th 
section  gives  the  maintenance  of  rosds — that  is, 
main  roads — to  county  councils.  Sub-sect.  2  is : 
"  Provided  that  any  urban  anthority  may  within 
twelve  months  after  the  appointed  day,  or  in  case 
of  a  road  in  the  district  of  such  authority 
becoming  a  main  road  at  any  subsequent  date 
then  within  twelve  months  after  that  date,  claim 
to  retein  the  powers  and  duties  of  maintaining 
and  repairing  a  main  road  within  the  district  m. 
snob  authority  and  thereupon  they  shall  be 
entitled  to  retein  the  same,  and  for  the  purpose 
of  the  maintenance,  repair,  improvement,  and 
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enlarTCment  of  and  other  dealing  with  snch  road 
ahall  nave  the  same  powers  and  be  subject  to 
the  same  duties  as  if  snoh  road  were  an  ordinary 
road  vested  in  them,  and  the  nonncil  shall  make 
to  snoh  authority  an  annnal  payment  towards  the 
costs  of  the  maintenance  and  repair  and  reason- 
able imprOTement  connected  with  the  mainten< 
anoe  and  repair  of  snch  road.  (6)  A  main  road 
and  the  materials  thereof  and  all  drains  belong- 
ing thereto  shall,  exo^t  where  the  urban  antiio- 
ri&  retain  the  powers  and  daties  of  maintaining 
axA  retailing  snob  road,  Test  in  the  ooaptj 
oonnoi],  and  where  say  sewer  or  other  drain  is 
tised  for  any  purpose  in  connection  with  the 
drainage  of  any  mtun  road  the  eonnty  council 
shall  continue  to  have  the  right  of  using  such 
sewer  or  drain  for  sneh  purpose.  ..."  So  far 
as  that  is  concerned  there  ia  no  vesting.  Sect.  64 
provides:  "On  and  after  the  appointed  day  all 

Eroperty  of  the  quarter  sessions  of  a  county,  or 
eld  by  the  olerk  of  the  peace  or  any  justice  or 
justices  of  a  county,  or  treasurer  or  commissioners 
or  otherwise,  for  any  public  uses  and  purposes  of  a 
county-or  any  division  thereof,  shall  pass  to  and 
vest  in  and  be  held  in  trust  for  the  council  of  the 
county,  subject  to  all  debts  and  liabilities  affect- 
ing it,  and  shall  be  held  by  the  county  council  for 
the  same  estate,  interest,  and  purposes,  and  sub- 
ject to  the  same  oovenanta,  oonditions,  and 
restriotiiHu  for  and  subject  to  whioh  that  pro- 
perty is  or  would  have  been  held  If  this  Act  bad 
not  passed,  so  far  as  those  purposes  are  not 
modified  by  this  Act."  Sbct  68  defines  the 
general  purposes.  It  is  contended  that  nnder 
these  sections  there  is  no  vesting  of  the  road,  or 
so  mnch  of  the  legal  estate  in  the  land  incor* 
porated  in  the  road  as  is  not  used  for  purposes 
of  passage  or  repairing  or  otherwise  as  ordinary 
road  purposes,  under  sect.  11  in  the  urban 
authority  and  under  sect.  64  in  the  oouncil.  I 
think,  that  is  an  extravagant  result  to  arrive  at. 
They  must  ba  read  together,  so  that  the  property 
was  intended  to  be  vested  under  these  sections 
and  the  Pablio  Health  Act  in  tibe  urban  authority. 
So  far  from  assisting  the  plaintiffs'  case,  I  think 
it  asnats  ^e  defendants*.  I  think  that  really 
ezhaosts  the  suggestions  made  as  to  any  other 
nosdble  locality  to  which  this  Isf^  estate  is  gone. 
But  I  denre  to  point  out  tiiat  the  reascming  on 
which  it  has  gone,  that  the  Leg^latnre  is  not 
presnmed  to  UHa  away  without  compensation 
anything  more  than  is  absolutely  required,  is 
inapplicable  here,  beoanw  it  was  acquired  and 
paid  for  for  the  purposes  of  the  road.  I  agree 
that  there  is  not  summent  in  the  case  itself  to 
enable  me  togive  a  construction  to  the  section  of 
the  Public  Health  Act  as  to  "etraet"  But  I 
arrive  at  it  in  the  way  I  have  pointed  out  as  to 
what  the  courts  have  held — viz.,  as  to  so  much  as 
is  required  for  the  purposes  of  the  street.  Ihold 
in  the  present  ease  that  the  land  has  been 
aoi|nired  and  is  required  for  the  purpose  of  the 
street.  The  plaintiffs  therefore  have  no  right  to 
take  wires  across  the  atmosphere  above  what 
bdongs  to  the  defendant  connoil.  The  awlioa- 
tion  for  an  iajnnotion  therefore  fails.  But  in  the 
cironmstanoes,  and  having  regard  to  the  oorre- 
spondenoe  uid  to  the  pbintiffs*  rejoinder,  and 
the  fact  that  an  injunction  was  originalW  obtained 
against  the  defendants,  I  think  wat  jostioe  will 
be  done  by  aning  no  costs. 
Solieitm:  ^mAam and JUeyer;  A.M.M.Forbeg. 
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Thunday,  Feb.  20. 
(Before  Fabwill,  J.) 
Wales  v.  Gabb.  (a) 
Mortgage — Redemption — CosU  of  negotiating  (he 
loan,  inveeHgaitng  the  tiUe,  and  pr^mritig  tie 
mortgage  deed. 
Where  the  coata  of  negotiating  the  loan,  inveiti. 
gating  the  title,  and  preparing  the  mortgage 
deed  have  not  been  deducted^  as  ti  twuattif  the 
eaee,  from  the  loan,  they  cannot  be  dtarged  on 
redemption  againet  a  puiene  mortgagee  at  eeeti, 
ehargee,  and  expejuee  properly  ineurred  by  eirtiw 
of  the  mortgage. 

Is  this  case  certain  freeholds  had  in  Jan.  1901 
been  mortgaged,  and  on  tiie  oompletion  of  the 
mortage  toe  solicntor's  orala  of  n^otiating  the 
loan,  investigating  the  title,  and  preparing  ttte 
mortgage  deed,  amountii^  to  281.  8«.,  had  not 
been,  as  is  nsnaUy  the  oaae^  deducted  from  the 
loan.  These  costs  were  subsequently  paid  by  the 
mortgagees. 

There  was  a  second  mortgage  on  the  property, 
which  was  transferred  to  the  plaintiffs  in  Hay 
1901,  and  in  Sept.  1901  they  received  notice  from 
the  defendants,  the  first  mortgagees,  of  thnr 
intention  to  exercise  their  power  of  sale.  There- 
upon the  plaintiffs  claimed  to  redeem. 

The  first  mortgagees  insisted  that  on  i-edemption 
these  costs  were  part  of  tiieir  costs,  charges,  and 
expenses  properly  incurred  under  and  by  virtue  of 
th«r  mortgf^,  and  that  the  plaintiffs  were  bound 
to  pay  them  as  a  term  of  redemption. 

The  second  mortgagees  did  subsequently  redeem, 
and  by  arrangement  with  the  fint  mor^agees 
paid  them  thue  costs  under  protest. 

They  then  brought  this  action  claiming  a 
declaration  that  on  redemption  the  defendsnts 
were  not  ratiUed  to  charge  these  costs  as  part  of 
the  costs,  charges,  and  expenses  of  their  mort> 
gage. 

8.  R.  Earle  for  the  plaintiffs. — ^The  question  is 
whether  on  redemption  the  costs  of  negotiating 
the  loan  and  the  mortgage,  if  not  then  paid  by 
the  mortgagor,  can  be  added  by  the  mor^ageeto 
his  costs,  charges,  and  expenses. 

Gregg  V-  Blater,  22  Beav.  3L4 ; 

Wyatt  V.  Cook,  (1868J  W.  N.  237  ; 

Cordsry  on  Solidtora,  3rd  edit.,  p.  71. 

The  mortgagee,  as  a  member  of  a  firm  of  soli- 
citors, acted  xor  both  parties.  See  • 

Fisher  on  Mmgagss,  Stli  edit,  p.  918. 
On  principle,  the  mortgagee,  if  he  bring  an 
action,  is  only  entitled  to  the  costs  thereof 
(BolingbroJee  t.  jEFintie,  53  L.  T.  Bep.  704 ;  25  Ch. 
Div.  795)  unless  there  are  special  circumstances, 
as  in  National  Provincial  sank  of  England  v. 
Gamee  (54  L.  T.  Rep.  690 ;  31  Oh.  Div.  582),  where 
these  costs  were  allowed.  The  practice  in  such 
cases  is  stated  in 

Xz  psrto  Firth ;  Be  Coxcbum,  46  L.  T.  Bep.  120  ; 
19  Ch.  Div.  427. 
These  costs  are  payable  by  the  mortgagor,  and  not 
by  us,  under  rule  3  of  the  Solioit(»«*  Romnnera- 
tion  Act  1881. 

Cozent-Hardy  for  the  defendant. — Qreg^  r. 
Slater  {ubi  tup )  is  distinguishable,  tbe  deciBunk 
there  being  that  a  mortgagee  was  a  solicitor  and 
could  not  claim  costs.  Tlukt  oase  as  reported  in 

(a)  Bwoned  br  A  W.  CHisTsa,  Bsq.,  Burirtar-at-lMr. 
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2  jDr.  N.  S.  246  and  WyaU  t.  Cook  [uH  aup.)  as 
n|K>reed  in  3  L.  J.  Notes  of  Gases,  pp.  76  and 
217,  show  that  they  are  not  appliwola  here. 
These  oosta  became  dne  hj  virtoe  of  the  mort- 
SMe  deed  coming  into  existence,  and  we  are 
uwrrfm  entitled  to  add  tiiem  to  oar  seomitj : 

Jidi  T.  ir«pUn«,  62  L.  T.  Bsp.  774  1  44  Ob.  Dir. 
584, 

Aafabanwr  on  Mottgafes,  p.  308 ; 
fiobbina  on  MortgagM,  p.  1191. 

In  NiehoUon  t.  Jeya  (22  L.  J.  833,  Gh.)  the 
geoeral  prindples  are  stated  applicable  to  the 
esse: 

Mm  part*  ftwing;  50  L.  T.  Bep.  109 ;  25  Oh.  DIt. 
338. 

Fabwxu^  J.^This  ia  an  ai^Iicati<ni  hj  the 
tnaafereea  of  a  aec<md  mortage,  and  it  is  in 
effect  to  be  treated  as  an  application  in  a 
tedemption  action.  All  outstanding  matters 
between  the  parties  hare  been  settled  except  a 
nun  of  281.  which  has  been  incurred  for  coats. 
These  costs  have  been  incurred  in  and  about  the 
preparation  of  the  mortffage  deed.  They  are  costs 
which  the  mortgagee  ia  entitled  to  recover  from 
the  mortgagor  at  common  law  if  and  when  he  has 
paid  them  under  an  implied  contract  of  indemnitr 
arising  out  of  the  relationship  between  them.  I 
take  the  law  to  be  aa  stated  hy  Jessel,  K.B.  in 
Ex  parte  Firik ;  Be  Cowhum  (ubi  tup.).  It  is  a 
atatement  of  the  common  law  made  in  the 
presence  of  two  common  law  Lords  Justices, 
who  woold  oertainly  not  have  passed  it  if  it  had 
been  inaccurate.  So  far  from  doing  that,  they 
treated  it  as  qnito  oorreot  He  saja :  "  There  is  a 
great  distinction  between  a  sum  of  money  being 
sdranced  on  the  terms  of  the  lender  paying  out  of 
it  a  debt  due  by  the  borrower  to  a  toird  persoBi  a 
pcnrtion  of  that  sum  being  handed  back  again  to 
the  lender  or  handed  over  by  him  to  another 
person  who  is  a  creditor  of  the  bcrrower,  and  a 
mm  of  money  being  retained  for  tiiat  which  is  not 
truly  a  debt  until  after  the  transaction  itaelf  ia 
completed — ^that  ia,  a  sum  of  money  which  consists 
of  the  expenses  of  the  transaction  itself.  When  a 
morl^^e  ia  completed,  the  mortgagor  is  liable  to 
pay  to  the  mortgagee  the  expenses  incident  to 
the  mortg^e  transaction.  The  mort^^agee  is 
primarily  liable  to  his  own  solicitor  for  those 
expenses.  The  mortgagor  is  liable  to  pay  over  to 
the  mattf^gw  what  he  pays  to  hia  own  solicitor, 
bat  there  ia  no  debt  unul  the  transaction  is  com- 
pleted." It  is  quite  plain  that  there  he  is  naing 
the  technioal  terms  of  common  law—**  debt "  and 
**  liaUli^  ^— and  it  is  i^ear  why  these  mattera  are 
arranged^  for  otherwise  the  liability  to  indemnify 
^  mortigagee  against  the  costs  he  has  paid  to 
his  own  solicitor  would  exist  in  the  caee  of  every 
mor^i^agor  after  the  mortgage  had  been  com- 
pleted. That  ia  the  common-uiw  liability.  Now, 
it  is  obvious  that  these  coata  are  in  no  way 
included  in  terms  in  the  mortgage  deed  itaeU. 
That  extends  to  the  payment  of  the  principal 
•am  and  interest;  and  costs  in  the  action  are 
given  by  the  court  if  he  snea  on  the  covenant  at 
common  law  or  auea  in  Chancery  for  foreclosure. 
Farther  than  that,  there  are  certun  costs,  chaiges 
and  expenses  never  recovered  at  common  law,  out 
which,  in  a  proper  case,  the  Court  of  Ohanoery 
always  gives  as  a  term  of  redemption.  That  isto 
sa^  the  mor^agmr's  estate  having  beonne  abso- 
lute at  law,  ho  is  allowed  to  redeem  only  on  terms. 


[Ohak.  Dit. 


Now,  Mr.  OozesS'Hardy  has  called  my  attention 
to  the  case  of  Ex  parte  Fewings  (vH  sup.)  There 
are  there  two  interlocutory  observations  of  Cotton^ 
L.J.  whidi  I  will  read.  He  says:  "Oan  she 
maintain  an  action  for  them  against  the  mort- 
gagor? That  ia  quite  a  difEerent  thing  from 
recovering  them  as  part  of  the  price  of  redemp- 
tion.  ...  I  do  not  see  how  ooste  incurred 
by  a  mortgagee  for  the  protection  of  the  mort- 
gaged property  could  be  the  subject  of  an  action 
of  debt  ^jpainst  the  mortgagor,"  and  in  his 
judgment  he  saya :  "Fry,  L.J.  reminda  me 
that,  independentiy  of  the  101.  for  work  which 
is  said  to  have  been  done  at  the  request 
of  the  debtor,  there  are  some  items,  amounting  to 
bl.  12s.,  for  work  done  by  the  direoti(ms  of  Mrs. 
Nutting,  the  mortgagee,  herself,  and  it  is  said 
that  ahe  can  claim  those  itema  as  a  debt  dne  from 
the  debtor.  In  my  opinion  that  is  erroneoos. 
No  doubt  if  the  debtor  in  hia  character  of  mort- 
gagor claimed  to  redeem  the  mortgage,  the  court 
would  not  grant  him  that  which  originally  was  an 
indulgence,  a  departure  from  th»  atriet  tenor  of 
hia  lefpil  right,  without  imposing  upon  him  the 
condition  of  paying  the  mortgagee  not  only  the 
debt  which  he  had  contracted  to  pay  by  his  cove- 
nant, bat  any  expenses  which  had  been  properly 
incurred  b^  uie  mortgagee  in  her  position  as  such. 
But  that  IS  an  entirely  different  thing  from 
saying  that  an  action  of  debt  could  be  maintfuned 
by  the  mortgagee  against  the  mortgagor  for  those 
ezpenaea.  It  is  said  that  the  mortgagee's  right 
in  a  redemption  action  is  founded  on  an  impued 
oontraot  by  the  mortgagor  to  pay  these  costs.  Bui 
I  am  of  opinion  there  is  no  snch  oontzaot;  it  is 
aa  a  wmdition  of  redemption  that  a  ooort  of 
equity  imposes  on  the  mortgagor  the  terms  of 
paying  all  oosta  pn^ierly  incurred  by  the  mort- 
gagee for  the  purpose  of  protec&ig  the  estate  or 
himself  as  mortgagee."  The  Lord  Justice  dis- 
tingniahes  there  Mtween  costs,  charges,  and 
expenses,  which  are  not  common-law  debts  at  all, 
and  those  coste  which  are  common-law  debts. 
Again,  these  are  coste  whidii  are  neoessarUy  inci- 
dent to  the  creation  of  the  position  of  mortg^ee 
aa  such.  Now,  the  proposition  is  stated  by  Lord 
Cottenham  in  Dryden  v.  Frott  (3  Uy.  &  Or.  670), 
cited  in  National  Provincial  Bank  of  England  v. 
Garme  (u&i  sup.)  thus :  "  The  court  in  settling 
the  aoeonnt  between  a  mortgt^r  and  mortguee 
will  give  to  the  latter  all  that  hia  oontraot  or  tiie 
legal  or  equitable  oonaeqnences  of  it  entitle  him 
to  receive,  and  all  tiie  coste  properly  inooned  in 
ascertaining  or  defending  such  righto  whether  at 
law  or  in  equity.  ...  In  DHUUn  v.  Oale  (7 
Tea.  583)  Lord  Eldon  says  tiiat  he  ought  to  be 
indemnified  to  the  extent  that  he  acte  reasonably 
as  mortgagee ;  which  must  mean  leasraiably  wtUh 
respect  to  such  righto  aa  Ma  mortgage  title  givea 
him."  These  are  coste  which  come  out  under  a 
uniform  inquiry  in  a  foreclosure  action  as  ooste, 
chargea,  and  expenses,  and  what  ia  due  to  the 
mortgagee  under  and  by  virtue  of  his  mortgage 
secnnty.  "  Under  and  by  virtue  "  includes  coats, 
ohaigea,  and  expenses  properly  incurred.  Oer- 
tainly  it  does  not  inolnde  a  simple  contract  debt, 
which  ia  not  due  "  under  and  by  virtue,"  but  by 
reason  of  the  preparation  and  execution  of  the 
deed  of  security.  They  are  costs  which  are  doe 
under  an  implied  covenant  of  indemnity  at 
oommon  law.  If  it  were  not  so,  in  effect  to  tadk 
to  the  secnrity  a  umple  contract  debt  would  ba 
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oontoiry  to  prisolple.  The  fact  is  that  this 
question  does  not  arise  in  practice  becaose  in  the 
enormous  majority  of  oases  the  solicitor  always 
takes  care  to  pay  these  ooets  out  of  the  moneys 
before  they  are  handed  over ;  and  it  certainly 
aeems  remarkable  tha,t  this  case  should  arise  for 
the  first  time  in  1902.  QreggY.  Bl<Uer  (ttbt  sup.) 
was  relied  on  by  Mr.  Earle.  But  that  case  is  not 
very  olear.  I  have  come  to  the  oonoluuon,  looking 
at  tiie  Topork  in  the  JurUt,  that  really  it  is  no 
dedsion  on  tlie  mbjeot  at  alL  What  Uie  judge 
■aid  tiiem  wae  that  theee  were  not  mortgagee's 
ooBts,  and  were  not  reooverable  under  the  security. 
IFerhaps  lus  Lordship  meant  something  hy  that, 
but  I  do  not  think  he  did.  Bat  the  statement  la 
Jtuiit  is :  "  The  claim  is  now  brought  on  to  a 
hearing  by  the  plaintiff  to  obtun  payment  of 
these  costs  as  part  of  his  proper  costs  as  mort- 
gi^ee.  If  the  plaintiff  be  tight,  there  must  be  the 
Qsaal  decree,  notwithstanding  payment  of  prin- 
cipal and  interest.  Bat  in  my  opinion  these  are 
not  mortgagee's  costs;  they  are  nothing  more  than 
costs  incurred  by  a  mortgagor  to  a  firm  of  soli- 
oitors,  one  of  whom  happens  to  be  the  mortgagee. 
The  combination  of  oharaoters  in  the  plaintiff 
does  not  affect  the  question.  The  bill  is  made 
cat  to  the  mortgagor,  and  the  ooets  are  properly 
payable  by  him.  The  solitdtora  do  not  assert  any 
claim  aeainst  the  mortgagee.  Th^  were  em- 
ployed by  the  mortgagor,  and  he  is  the  party 
uable,  and  they  have  Uieir  remedy  against  nim. 
So  that  really  it  is  not  a  decision  which  affects 
the  qneetiou.  The  case  of  Wyatt  v.  Cook  {ubi 
«iu>.),  as  it  appeara  m  the  Weekly  Notet,  is  nnin- 
teiligible,  but  as  reported  in  the  Law  Journal 
Kotes  of  Gases  it  is  quite  plun.  There  a  mort. 
gage  of  the  rerersion  of  an  expectant  heir  was  set 
aside  on  the  aaual  ^;roand.  As  a  consequence 
there  was  no  question  in  saying  that  the  mortgagee 
ehould  pay  the  ooste  of  making  the  deed  void, 
and  the  court  gave  sach  oosta  to  the  mortgagor. 
But  in  the  Court  of  Appeal  the  mortgagor  offered 
to  pay  them,  and  the  Lords  Justices  sfud,  alter 
looking  into  the  matter,  that  there  was  no  decision 
one  Tray  or  tiw  ot^r.  It  was  not  relied  on  by 
Hr.  Ocnens-Hardy,  and  really  the  most  of  the 
cases  cited  had  nothing  to  do  with  the  pcnnt.  In 
NichoUon  t.  Jeyea  (uM  gup.)  there  waa  an  adminis- 
tration snil^  and  an  order  made  directing  certwn 
oosta  to  be  niaed  by  mortg^  of  certain  property. 
The  order  related  to  costs,  charges,  and  ezpenses, 
and  no  mortgage  was  executed.  A  gentleman 
came  in  who  was  willing  to  lend  the  money.  The 
Bolicitors  said  that  in  uat  case  they  could  not  get 
th^  ooets  of  preparing  the  deed,  and  the  gentle- 
man was  not  prepared  to  advance  the  money  on 
those  terms.  Tlie  matter  was  brought  bdore 
the  Lords  Justices,  who  declined  to  give  any 
direction.  Mr.  Gozens-Hardy  relied  on  tne  state- 
ment of  Knight-Bruce,  L.J..  which  was  not 
addressed  to  tne  argament  on  the  greater  part 
ct  the  case  at  all.  He  says :  "  I  cousiiter  the  mort* 
gagee  must  have  all  his  reasonable  oosta  to  which 
according  to  the  usual  course  of  praetioe  out  of 
court  he  as  mortgagee  would  be  entitled."  That 
is  a  very  curt  way  of  stating  it^  but  it  really 
contuns  in  it  the  whole  truth.  Here  there  was  no 
mortgi4^r.  ^e  court  had  directed  a  mortage 
of  the  pn^rty  they  were  administering.  There- 
fore the  oase  was  not  one  of  implied  contract  to 
pay  the  mortgagee's  coats.  Accordingly  the  Lord 
Justice  had  in  nis  mind  that "  if  out  ox  court  the 
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mortgagee  is  able  to  get  his  costs,  changes,  and 
expenses  by  way  of  implied  contract,  he  is  entitled 
to  stop  them  oat  of  the  mortgage  mone^."  As  to 
the  other  matter,  it  might  never  arise  again. 
Turner,  L. J.  says :  "  As  the  order  has  directed 
that  the  mortgagee  shall  have  his  ooste,  chai^;ea, 
and  expenses,  tlw  words  *  including  his  reasonable 
and  proper  charges  of  settling  the  security '  may 
be  added."  Now,  he  was  a  most  careful  man, 
and  I  do  not  t^ink  tiiat  it  **  costs,  duagWf  and 
expenses**  ware  necessarily  auffiment,  he  would 
acra  words  which  would  be  unneoeesary  if  the 
at^nment  were  rij^t.  Bat,  in  tact,  when  yon 
come  to  ocmnder  the  costs  recoverable  imme- 
diately on  tiie  ezeoation  of  the  deed,  tJte  paymenta 
by  the  mortgagees  to  their  own  solitutor,  and  no 
others  can  be  recovered  than  those  only  which  are 
chargeable  against  the  property  in  a  foreclosure 
or  rwlemption  action,  the  distinction  between  the 
two  seems  to  come  out  very  clearly.  Kotwith- 
standing,  therefore,  the  anthoritjes,  on  princuple  a 
mortgagee  cannot  oharge  against  the  property 
way  Si  tacking  the  cost  of  preparing  the  mortgage 
deed,  but  he  is  entitled  to  recover  that  sum 
against  the  mortgage.  The  result  la  that  I  find 
for  the  plaintiff. 

Solicitors  :  Books,  Spier^t  Wale$t  and  Ward; 
Altenborough  and  Stmt. 


Feb.  17  and  18. 
(Before  Bucelbt,  J.) 
Be  S.  Abbahakb  axj>  Boss  Lxhitbd.  (a) 
Company  —Dtbenture* — BegitiraHon^Extenriim 
Of  time  after  wjmItfiff>iH^— ComponiM  Act  1900 
(63  is  64  Tief.  c  48).  «s.  14, 15. 

The  dvreeiore  of  the  eoaiiKiny  vihieh  v>aa  ineorpo- 
raied  in  189B,Hn  November  of  thai  yearpaetei 
a  reeolution  that  the  $um  of  550(M.  a&owU  bs 
raised,  by  the  ittue  offifty-five  debsnterss  lOOL 
each,  to  rank  pari  passu  and  ekargeA  upon  the 
whole  of  the  company's  property  and  osrab, 
including  it$  uncalled  eapttaC 

Before  the  lei  Jan.  1901  {when  the  Companies  Ad 
1900  came  into  operation)  fifty  of  the  debeiUurea 
were  issued,  ana  in  Jvly  1901  the  company 
issued  the  rernaining  five  dehentwree  to  the 
applicant.  These  debentures  were  not  registered. 
A  solicitor  consulted  hy  the  applicant  adoised 
him  that,  at  the  resolution  was  paesed  before  the 
commenoemenf  of  the  Act,  nothing  required  to  be 
registered  under  the  Act. 

In  Oct.  1901  the  company  resolved  on  a  voluntary 
winding'Up. 

In  Nov.  1901  the  applieani  applied  under  aeet.  15 
of  the  Act  for  an  order  extending  the  time  for 
registering  the  debentures  under  eeot.  14. 

The  value  ^  the  company's  assets  was  stated  to  he 
abot^  50301.,  but  eertatn  costs  had  to  be  provided 
for,  and  there  were  many  uneecured  creditors. 

Seld,  that  the  omission  to  register  was  due  to  a 
"  su^eient  cause  "  within  sect.  15  of  the  Act  of 
190U  ;  that  if  an  order  for  extension  of  time  wai 
made,  it  toould  contain  the  words  saving  the 
righte  of  parties  acquired  prior  to  actual  regis- 
iration  as  in  Be  Joplin  Brewery  Company 
Limited  (85  L.  T.  Bep.  411 ;  (1902)  1  Ch.  79); 
thai  an  ord^  in  such  a  form  after  winding-up^ 

(d)  Beport«4  by  H.  Psocikb,  Esq.,  Burlit«^xt-I«ir. 
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wnUd  he  u*ele$$t  and  that  <&«  appUeaiiM  mmt 
be  refused. 

Thk  &cta  are  snffioiently  set  ont  in  the  headnote. 

A.  F.  Peterton  for  the  applicant — I  ask  for  an 
order  eztendinftthe  time  for  r^istration,  omitting 
the  words  saving  the  rights  of  partina  acquired 
prior  to  actual  ref^^istratinn,  inserted  in  the  order 
made  in  Be  JopUn  Brewery  Company  Limited 
[85  L.  T.  Bep.  411 ;  (1902)  1  Oh.  79).  There  are 
no  assets  for  nnsecored  creditors.  The  other 
debentoro-  holders  will  not  be  prejndlced  by  the 
«der.  Tb<ur  debentures  rank  pari  poaiu  with 
UuBS  of  the  applicant.  In  Be  Bpirtd  Globe 
Limiied  (85  L.  T.  Bep.  778 ;  (1902)  1  Gh.  396)  the 
order  was  made  after  the  winding'Op  had  oom- 
nsDoed. 

8tewart'8mi1h  for  the  Uqnidator  was  not  called 
upon. 

BncEUT,  J.  (after  stating  the  facts,  oon- 
timied:)  The  resolution  of  Not.  1898  did  not 
create  anjr  mortgage  or  charge,  but  coaly  put  the 
oompany  in  a  posititA  to  &  so  when  thej  did 
iHue  the  debentnrea.  The  applicant's  mortgage 
or  charge  was  created  in  Jaly  1901,  after  we 
commencement  of  the  Oompanies  Act  1900,  and 
sect  14,  snb-sect  1,  of  that  Act  provides  that 
ererj  such  mortjjage  or  charge  "  shall,  so  far  as 
asf  security  on  the  company's  property  or  under- 
taking is  thereby  conferred,  be  void  against  the 
hquiwtor  and  aey  creditor  of  the  company," 
unless  registered  within  twenty-one  days.  These 
debentnrea  were  not  roistered,  and  the  mortice 
or  chaise  is  therefore  void.  The  applicant  asks 
tliat  tiie  timef  or  registration  may  be  extended  with, 
ont  the  order  containing  the  condition  imposed  in 
Se  Joplin  Brewery  Company  Limited  {ubi  n^.). 
In  short  the  appucant  aaks  for  an  order  acting 
ratnspeotiTrtT  from  a  date  prior  to  the  com- 
manoement  of  the  winding-up,  in  order  to  obtain 
1  ssenri^  which  he  had  not  at  that  time.  I  cannot 
suite  any  sobh  order.  At  the  ^te  of  the  wind- 
ing-up the  company  owed  50001.,  which  is  seenred 
by  debentnree.  and  5001.  to  tiie  applicant  which  is 
onsecored.  There  are  also  debts  owing  to  other 
unsecured  creditors.  Assnming  the  sBseta  of  the 
company  are  of  the  value  stated,  the  50001.  owing 
on  debentures  will  have  to  be  paid  in  full,  and  the 
balance,  if  any,  will  be  applied  by  the  liquidator 
in  the  payment  of  dividends  to  the  unsecured 
creditors.  If  the  order  asked  for  by  the  appli- 
cant is  made,  the  holders  of  the  debentures  for 
50001.  will  be  prejudiced,  and,  if  there  is  any 
nupluB,  the  unsecured  creditors  other  than  the 
^^icant  will  be  atFected.  for  his  500/.  will  be 
paid  in  priority  to  their  debts.  I  have  asked  on 
what  ground  the  order  ought  to  be  made.  The 
lugn^  of  sect  15  of  the  Companies  Act  1900 
u  to  extending  the  time  for  roistering  deben- 
bms  is  ^ilereu  from  that  of  the  Bills  of  Sale 
Aet  1878,  as  to  extending  the  time  for  restoring 
bills  of  sale.  But  here  the  omission  to  register 
was  not  "  accidental,"  it  was  deliberate.  It  was 
not  **  due  to  inadvertence."  for  the  act  was  con- 
■idsred  by  the  solicitor.  It  was,  however,  in  con- 
nqnence  of  the  solicitor's  misapprehension  of  the 
Act,  due  to  "  some  other  sufficient  cause."  I  see 
no  principle  on  which  I  should  make  an  order 
wMch  will  prejudice  the  other  creditors,  whether 
■ecured  or  unsecured.  The  case  is  entirely 
governed  by  two  cases  decided  on  the  Bills  of 
Sale  Act  1878— Or«w  v.  Cumntin^t  (59  L.  I.  Bep. 


886;  21  Q.  B.  Div.  420)  and  Be  Paramu; 
Sz  parte  Furber  (68  L.  T.  Rep.  777 ;  (1893> 
2  Q.  B.  122).  The  principle  of  tJiose  cases  is  that 
when  sect.  8  of  the  Bills  of  Sale  Act  1882  has 
rendered  the  security  void,  and  someone  other 
than  the  holder  of  the  bill  of  sale  has  a^xed  the 
goods,  the  oonrt  ought  not  to  make  an  order 
extending  the  time  for  registration,  which  will 
have  the  effect  of  taking  away  from  that  person 
that  which  he  has  obtained.  In  Be  Pareon$; 
Ex  parte  lurber  {ubi  lup.)  the  Court  of  Appoai 
held  that  the  time  for  registration  conld  not  be 
extended  under  sect.  14  of  the  Bills  of  Act  1878, 
so  as  to  defeat  the  vested  right  of  the  trustee  in 
bankruptcy.  On  the  16th  Oct.  1901.  when  the 
company  went  into  liquidation,  the  rights  of  all 
the  creditors  attached,  and  the  nnsecured  creditors 
had  the  right  to  say  that  the  seoorities  should  be 
administered  on  the  footing  that  50001.  only  was 
secured  by  debentures.  I  cannot  take  that  right 
away.  As  to  the  other  debenture-holders,  it  is 
true  that  all  the  holders  of  the  series  were  to  rank 
pari  passu,  but  that  means  all  who  hold  deben* 
tares  validly  issued.  I  caDnot,  because  the  appli- 
cant has  been  badly  advised,  take  away  part  of 
th^  seonrit^.  Except  in  ver^  exoeptionaf  cases, 
the  order  extending  the  time  for  r^istration 
under  the  Companies  Act  1900  will  contain  the 
words  as  settied  in  Be  Joplin  Brewery  Company 
(u&t  sup.).  If  the  words  are  inserted  in  an  order 
made  after  winding-op.  I  cannot  see  how  the 
order  can  do  anybody  any  good.  The  applicatioa 
is  dismissed  with  costa. 

Solicntors :  CIoss  and  Co. ;  B.  Borne*. 


Feb.  18  and  19. 
(Before  BVCKUT,  J.) 
Be  Metals  Cokstitukhts  Likitid-  (a) 

Company — Skartt — Signatory  —  Mierepreaenta~ 
itmi  by  pronu^er—Agreemmt  to  taike  shares — 
Bea^Mion—Companie$  Act  1862  (25  £  26  Viet, 
e.  89J,  «s.  6, 18,  S». 
A  evhieriber  to  (he  memorandum  of  oeioetaCton  of 
a  eompany  oonnof  obtain  reaeianon  qf  the  con- 
tract by  him  to  take  shares  on  the  j^rownd  of 
murepreeentaiiane  made  to  him  by  a  promoter  of 
the  eompany. 
Karberg's  ease  (66  L.  T.  Bep.  700  j  (1892)  3  Ch.  1> 

dtsttn^tihed- 
Thb  company  ttss  restored  under  the  Com- 
panies Acta  1862  to  1900,  on  the  10th  May  1901, 
with  a  capital  of  10,0001.  in  9980  ordinary  and 
twenty  management  shares  of  IZ.  each. 

The  memorandum  of  association  was  signed  by 
Lord  Lurgan  for  250  ordinary  shares. 

In  Aug.  1901  the  company's  secretary  applied 
to  Lord  Lurgan  for  payment  of  the  amount  of 
the  shares,  but  Lord  Lurgan  denied  that  he  was 
a  shareholder  and  i-efnsed  to  make  the  payment 
asked  for,  stating  that  he  was  indnoed  to  a^ply 
for  shares  as  a  signatory  upon  mikrepresentationa 
made  to  him. 

On  the  17th  Aug.  Lord  Lurgan  took  out  an 
ori^nating  summons  for  rectification  of  the 
raster  of  members  c/l  the  company  In*  removing 
his  mime  therefrom  in  respect  of  the  250  sbares. 
but  nothing  was  done  on  the  summons  before  the 
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company,  on  the  23rd  Oct.,  pasted  an  eztraordi- 
caiy  reaolntion  for  Toluntary  winding-up  and 
the  appointment  ot  a  liquidator. 

In  November  the  fiqaidator  settled  liOrd 
Lnrvan'a  name  on  the  list  of  oontribntoriea,  and 
liOrd  Lnr^an  took  ont  a  summons  to  vary  the  list 
by  ezoluding  his  name  therefrom. 

In  aapport  of  the  samm<mB  he  filed  an  affidavit 
stating  tnat  he  had  been  induced  to  sign  the 
memoraadnm  and  articles  ot  aaeooiation  by  mis- 
r^reaentationa  made  to  him  by  one  Simi,  who 
was  a  promoter  ot  the  company. 

A.  Hou$ton  for  Xiord  Lnrgan. 
H.  T.  Evtt  K.G.  and  /.  W.  Manning  for  the 
liquidator. 

The  following  authorities  were  referred  to : 
B*  Ifetropoltfan  Coal  Oonautners'  Auociaiion  ;  Kar- 

b9r0'«  oam,  66  L.  T.  Bap.  700  ;  (1892)  3  Cfa.  1 ; 
Its  Conodiaa  (Dtrset)  Jfsat  Company  LvniinA; 

TampHn't  oass,  93  L.  T.  104.  547 ;  (1892) 

W.  N.  94,  146 ; 
fie  t%or»nce  Land  and  PubUc  WorliM  Company  \ 

lTieoV$  CU0,  52  L.  X.  Bep.  938,  841 ;  29  Ch.  DIt 

421,444. 

Bttcklbt,  J. — I  will  asanme  that  before  the 
ineorporatiou  of  the  company  a  man  named  Sims 
made  to  Lord  Lnrgan  a  representation  which  was 
ontnie,  and  on  the  faith  of  whioh  he  mgned  the 
memorandum  of  assodation  of  the  company  for 
250  shares.  Is  Iiord  Lni^an  entitled  to  reacission 
of  any  contract  by  him  to  take  shares  on  the  ground 
of  the  assumed  misrepresentAtion  P  I  thii^  he  is 
not.  Before  the  incorporation  of  the  company  Sims 
was  not  the  agent  of  the  company  because  the 
company  did  not  exist,  and  therefore  Lord  Lnrgan 
could  not  have  been  induced  to  sign  for  the  shares 
by  the  misrepresentation  of  the  company  or  its 
agenta.  The  contract  with  the  snbaoribers  of  a 
memorandum  c£  association  is  of  a  veiT  peculiar 
kind.  Down  to  the  moment  when  the  memo- 
randum and  articlea  are  taken  to  Somerset 
House  to  be  registered  there  is  no  oontract  at  all, 
because  the  oompany  does  not  exist,  and  any 
oontract  by  the  signatories  must  be  with  the 
company.  At  the  moment  of  renstration  two 
things  took  place  by  force  of  the  Companies  Act 
1862 — the  oompany  sprang  into  existence,  and 
the  subscribers  to  the  memorandum  of  associa- 
tion became,  by  virtue  of  sect.  23  of  the  Act, 
members  of  the  company.  In  the  present  case 
there  was  no  executory  oontract  which  was 
eubsequently  executed,  and  there  was  no  contract 
at  all  until  the  moment  when  the  company  and 
the  members — the  signatories  to  the  memo- 
randum— came  simnlttmeously  into  existence.  I 
must  therefore  hold  that  the  subscriber  to  the 
memorandum  cannot  have  resolsuon  on  the 
(l^nnd  that  he  waa  induoed  to  become  a  sub- 
eeriber  by  tiie  misrepreseutatiott  of  an  agent  of 
the  oompany.  The  second  point  taken  on  oehi^ 
of  the  applicant  is  that  he  is  entitled  to  rescission 
on  the  principle  that  if  one  party  to  a  contract 
has  obtained  a  benefit  under  the  contract  from 
the  other  party  to  it,  and  that  other  inrty 
was  misled  into  entering  into  the  contract, 
4ilthough.  the  first  party  took  no  paxt  in 
misleading  him,  the  first  party  cannot  insist  on 
the  performance  of  the  contract.  Can  Lord 
Xiurgan  insist  on  this  principle  in  his  favour? 
I  think  not.  The  scheme  of  the  Companies  Act 
1862  is  that  a  oompany  owes  its  existence  under 


sect.  6  to  the  signatures  of  seven  persons  to  the 
memorandum  of  association,  and  sect.  23  says 
that  the  subscribers  of  the  memorandum  "  shall  oe 
deemed  to  have  agreed  to  become  members  of  the 
company  whooe  memorandum  they  have  sub- 
scribed, and  upcm  the  re^stration  of  the  oom- 
pany shall  be  entered  as  memben  on  the  register 
of  members  hereinafter  mentioned;  and  every 
other  person  who  has  agreed  to  become  a  membor 
.  .  .  and  whose  name  is  entered  on  the  register 
of  members,  shall  be  deemed  to  be  a  member 
of  the  oompany."  I  think  that  means  that  a  con- 
tract is  created  not  merely  as  between  the  sub- 
scriber and  the  oompany,  but  as  between  tiie 
subscriber  and  the  oompany  on  the  one  band,  and 
all  other  persons  who  Bhall  become  members  on 
the  other  hand.  Sect.  18  provides  that  upon  the 
registration  of  the  memorandnm  and  articles  tiie 
registrar  is  to  sive  his  certificate,  and  that  "  the 
subscribers  of  the  memorandum  of  assotuation, 
t{^ether  with  such  other  persons  as  may  from 
time  to  time  become  members  of  tJto  oompany, 
shall  tiierenptm  be  a  body  corporate."  So  that 
when  this  oornoration  oame  into  ezislaioe  the 
effect  of  the  Act  was  tiiat  it  existed  with  Lord 
Lurgan  and  others  as  members  of  it,  and  he  is 
bound  by  the  memorandnm  of  association.  If  he 
seeks  to  rely  on  Karberg'a  case  (ubi  sup.)  and 
can  be  relieved  from  his  contract  on  the  ground 
that  the  company  cannot  retain  the  benefit  of  a 
contract  entered  into  on  the  basis  that  the  repre- 
sentation made  by  Sims  was  true,  then  every 
person  who  subsequently  became  a  member  under 
the  impression  that  Lord  Lui^an  was  a  member, 
would  DO  deprived  of  the  benefit  which  he  anp- 
posed  he  had  by  Lord  Lurgan  being  a  member. 
In  Karberg't  case  [ubi  tup.)  the  acceptance  of  the 
application  for  shares  by  the  allotment  of  the 
shares  was  the  aoceptanoe  of  the  offer  on  the 
terms  of  the  prospectus,  although  that  pros- 
pectus was  issued  ay  the  prom^eta.  In  tiie 
present  oaae  no  allotment  of  the  shares  to  Lord 
Lurgan  was  necessary.  His  dgnatnra  to  tbs 
memorandum  of  association  ma«  him  on  regis- 
tration a  member  of  the  company,  and  bound  him 
not  only  in  favour  of  the  company,  but  in  &vour 
of  every  other  person  who  became  a  member  of 
the  company.  Therefore,  on  the  law  tiie  appli- 
cant must  fail.  But  on  the  facts  also  I  think  he 
fails.  [His  Lordship,  after  reviewing  the  facta, 
found  that  the  applicant  had  elected  to  keep  the 
shares  after  he  haid  become  suspicious  about  the 
company,  and  after  Sims  had  told  him  that  he 
could  seU  the  shares  at  a  profit.]  The  applica- 
tion must  be  dismissed  with  costs. 

Solicitor  for  the  applicant,  H.  Percy  Beeher. 

Solicitors  for  the  liquidator,  Blair  and  Qirling. 


Feb.  25  and  26. 
(Before  Buoelbt,  J.) 
Ss  Datis  ;  Havniv  v.  Hillteb.  (a) 
WiU—Oonstruetion—ChaniabU  leooey— <o 
ingUiuHon  vhieh  never  seiitsd — Geniral  cAorti- 
able  intention, 
A  teeiatrix  made  heqwete  to  charitable  inetituOons 
for  the  blind,  orphane,  deaf  and  dumb,  stefc,  Jte., 
and,  amongat  them,  to  "the  Some  for  the  Same- 
Un,27,  Bed  Lion-aquare,  London.  Shedeetared 

(a)  BeyorMd  bjr  H.  Psooiia,  Esq.,  BuilstflMt-Lsw, 
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tkatinthe  evmiofany  quetiion  arinng  a§  to  the 
designation  of  any  of  the  eharitahle  inetitutionB 
iherginbefore  mantitmeel,  or  of  any  doubt  emeiing 
as  to  which  one  of  ttoo  or  more  of  $uch  tnitt- 
iittiona  U  vku  intended  to  benefit,  the  deeieion 
should  reetabaohUely  with  her  ewecutor ;  and  she 
directed  that  the  residue  qf  her  estate  should  be 
divided  rateably  amongst "  the  various  charitable 
instiiuiioits  whieh  are  henefieiaries  under  this 
vutrumont."  At  Gie  date  of  the  wiU  there  iras 
not,  and  ttm  never  had  j^revioualy  been,  in 
Limdon  am/f  eharitabU  tfuMvftm  Known  as 
"  ike  Borne  for  the  Bomeles*.** 

SMt  thai  ikire  was  lu^ieteni  on  the  face  of  (he 
HtU  to  show  a  general  ehariiiMe  imteniion  on 
the  part  of  the  testatriu,  and  thai  the  legaey 
did  not  lapie. 

Heid,  cUsOf  that  the  residue  was  to  1>e  divided 
raieably  amon^  the  institutions  named  tn  the 
wtU,  which  dtd  exist,  including  ike  institution 
or  author^  which  would  {^minister  the  legacy 
tn  question. 

Sab  AH  Datis,  by  her  will,  dated  the  30th  ICaroh 
1894s  beqaeathed  to  the  Oonsamptioa  Hos^iit&l, 
BromptoD,  500Z. ;  to  the  School  for  the  Indif^ent 
Blind,  St  George's  Fields,  Sonthwarl.  lOOOZ. ;  to 
tiie  Boj&I  Albert  Orphan  Asjlam,  Bai;ehot, 
6001.;  to  the  Home  for  the  Homeless.  27.  Red 
LioD-iqiiare,  London,  5001. ;  to  St  Uary'a 
Hospital,  Gambridge-plaoe,  Paddington,  500Z. ;  to 
the  Female  Orphan  Asjlam  at  Beddington, 
Snrrer,  500Z.;  to  the  Deaf  and  Dnmb  AsTlum, 
Old  Kent-rtud.  5002.;  to  the  London  Fever 
Hospital,  Islington,  2001. ;  to  the  Smallpox 
Hospital,  ^hgaie  Hill,  Upper  Holloway,  IWl. ; 
and  to  the  Hospital  for  Ei^psy  and  I^nljsis, 
PortJaad-temce,  Regent's  Park,  5002. 

The  testatrix  declared  that  tiie  receipt  oC  the 
respeetire  treasnrers  of  the  aforesaid  institutions 
sboald  be  a  snfficient  disdiarae  to  her  exeontw  for 
the  legacies  respeotivety  ;  and  forUier,  thatin  the 
ereait  of  any  question  arising  as  to  the  designation 
(rfaa^  <A  the  ohaiitableinstitntions  thereinbefore 
mentioned,  or  of  anj  donbt  existing  as  to  which 
one  of  two  or  more  of  snch  institutions  it  was 
intended  to  benefit,  the  decision  should  rest  abso- 
lutely with  her  executor.  After  making  other 
pecuniary  bequests  to  indiTiduals,  the  testatrix 
declared  that  the  residue  of  her  estate,  after  pay- 
ment of  Iier  funeral  and  testamentary  expenses 
and  debts,  and  after  the  payment  in  fall,  free  of 
legsCT  duty,  of  all  the  legacies,  should  be  "  divided 
nteably  among  tiie  varioos  charitable  institntions 
whieh  are  benetioiartes  under  this  instrument" 

The  teetatrix  died  on  the  13th  March  1899, 
leaving  properW  worth  about  50,0002. 

On  ttie  8th  June  1899  the  executor  of  the  will 
took  out  an  originating  8nmm<nu  for  the  deter- 
nnialiim  tit  qnestiou  wUoh  had  arisen  with 
i^aidtotbeleeaqrandshanof  reridne  given  to 
the  Home  for  the  Homeless,  27,  Red  Lion-square, 
Lcmdon,  ai^  on  the  4th  Deo.  1901  the  master 
certified,  in  pursuanoe  of  an  order  for  inqniiy  of 
the  26tlL  Jan.  1900,  that  there  was  on  the  SOth 
March  1894  (the  date  of  the  will)  or  previously  no 
charitable  instltntion  in  London  called  or  known  as 
"the  Home  for  the  Homeless,"  or  bearing  a  similar 
title ;  and  that  he  was  unable  to  certify  what 
diaritable  institution  was  intended  to  be  referred 
to  by  the  testatrix  under  that  designation. 

H.  M.  HnmpAry  for  the  executor. 
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B.  Terrell^  K.C.  and  W.  M.  Cann  for  the  testa- 
trix's nephew,  attending  the  proceedings  by  order 
on  behalf  of  the  next  of  kin. — The  l^acy  in 
question  fails  and  goes  to  the  next  of  kin.  The 
testatrix  intended  to  benefit  a  partioular  institu- 
tion at  a  particular  place,  and  it  did  not  exist 
She  has  not  shown  a  good  general  charitable 
intention  to  enable  the  court  to  deal  with  th» 
legacy  cy-pr'eg.   They  referred  to 

Lotcombt  V.  Wintringham,  13  Beav.  87 ; 

Be  CUivv  BocMy,  2  K.  Ai  J.  615  ; 

ReMaguire,  L.  U«p.  9  Eq.  632  ; 

Hoars  T.  Boare,  56  L.  T.  Bsp.  147 ; 

Be  Rymeri  Aynwr  v.  Blanfieldt  71  L.  T.  Bep.  174,. 
590 ;  (1895)  1  Cb.  19  ; 

Clarke  v.  Taylor,  21  L.  T.  Bep.  O.  S.  287  ;  1  Drew, 
642; 

3Iarth  V.  Attomty-Oeneralf  8  L.  T.  Sep.  615;. 
2  J.  a>  H.  61. 

[Buckley,  J.  referred  to  Tudor  on  Charitable 
Trusts,  p.  41,  and  Be  Slevin ;  Blevin  v.  Hepburn 
(64  L.  T.  Rep.  311 ;  (1891)  2  Ch.  236).] 

J.  M.  Stone,  for  the  Secretary  of  the  School  for 
the  Indigent  Blind,  submitted  that  the  legacy  was- 
not  appHcable  ey-pres,  but  fell  into  residue,  and 

referred  to 

Be  Whiti*a  Tmats,  55  L.  T.  Bep.  162 1  33  Ch.  Dir. 
449  : 

Moggndge  v.  Thaekwell,  7  Tee.  36. 

M.  Bomer  for  the  Secretary  of  the  British 
Asylum  for  Deaf  and  Dumb  Females,  whose  claim 
to  the  legacy  and  share  of  residue  in  qneiti<ui  had 
been  disallowed. 

H.  J.  Parker  for  the  Attom^-General.— This 
case  is  distinguishable  from  cases  where  there 
were  gifts  to  chsritable  institutions  which  ceased 
to  exist  either  before  the  date  of  the  will  {Be 
Opey ;  Broadbent  v.  Barrow,  52  L.  T.  Rep.  849 ; 
29  Oh.  Div.  560),  or  after  the  date  of  the  will  and 
before  the  testator's  death.  In  those  cases  the 
l^acies  fail.  The  principle  of  them^  does  nob 
apply  here  where  no  such  charitable  institution 
as  *'  the  Home  for  the  Homeless  "  ever  existed 
in  London.  It  cannot  be  said  that  the  testatrix 
intended  to  benefit  a  particalar  institution.  She' 
has  shown  a  general  charitable  intention,  parti- 
cularly in  the  clause  of  the  will  £^ring  tfa» 
executor  poww  to  determine  questicnu.  He  also 
referred  to  Ohitty.  J.'s  judgment  in  Be  Bymer 
Bymerr.  Stanfi^  (71  L.  T.  Bep.  174  176 ;  (189S 
1  Oh.  19,  25. 

Terrell,  K.C.  replied. 

Buckley,  J. — This  testatrix  bequeathed  to 
"  the  Home  for  the  Homeless,  27,  Red  Lion-square,. 
London,"  the  sum  of  500/.  At  the  date  of  her 
will  there  was  not,  and  there  ne  rer  had  previously 
beeo,  in  London  any  charitable  institution  knowu 
as  "  the  Home  for  the  Homeless."  The  questLon 
I  have  to  determine,  therefore,  is  whether  upon 
the  whole  of  this  will  there  is  a  lapse  by  reaaoik 
of  that  state  ot  facts,  or  whether  there  is  an  indi- 
cation of  a  genwal  charitable  intention,  eo  that- 
effect  can  m  given  to  the  gift,  although  the  - 
legatee  named  was  and  is  non-existeint.  ^  Now, 
there  is  tme  class  of  cases  which  deals  wiUi  the- 
state  of  facts  in  which  a  legacy  is  given  to  8. 
charitable  institution  which  has  existed,  but  haa 
ceased  to  exist  I  think  all  of  them  have  been 
oases  where  the  charitable  institution  existed 
at  the  date  of        will,  but  ceased  to  exist 
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before  the  death  of  the  testator.  In  that  claaa 
of  oaees  it  has  been  held  that  there  is  a 
lapse.  Now,  the  earliest  anthoriUes  npon  that 
point  are  Clarke  v.  Taylor  (uH  sup.),  a  docision  of 
KinderslOT,  Y.G.,  and  Bustell  t.  KelUlt  (26  L.  T. 
Rep.  0.  S.  193;  3  Sm.  &  G.  264),  a  decision  of 
Stuart.  T.G.  In  Fisk  v.  Attorney-General  (17 
L.  T.  Rep.  27  j  L.  Rep.  4  Eq.  521)  Wood,  V.O.  at 
pp.  527-8,  said :  "  Then  there  is  the  other  point 
wnioh  was  argued  b^  Kr.  'Wiokens,  aa  to  tiie 
ffift  to  the  ohanty  which  no  lon^ w  exists.  I  am 
far  from  saying  that  that  argument  may  not 
«ome  day  or  other  require  further  ooneideration  " 
—that  is  to  say.  Wood,  Y.G.  at  that  date  doubted 
whether  in  such  a  state  of  facts  as  that  you 
might  not  still  be  able  to  find  a  Keneral  charitable 
intention.  However,  since  Fi$k  v.  Attorney- 
General,  that  matter  came  before  the  court  in 
Be  Ovey ;  Sroadbent  r.  Barrow  {ubi  eup.),  and 
before  toe  Court  of  Appeal  in  Be  Aymer ;  Bymer 
V.  Btanfield  {ubi  *up.).  and  it  must  now  be  tohen 
that  that  doubt  of  Wood,  Y.G.  has  gone,  and 
tibat  the  rale  in  Clarhe  r.  Taylor  (uH  tup.)  is  the 
right  one.  Lord  Herschell.  in  Be  Bymer ;  Bymer 
V.  BianfieU  {vbi  eup.),  at  p.  34,  says :  "  The  first 
U  Clorfcs  T.  Tailor,  deuded  forty  years  ago,  but 
which  has  been  often*  followed  sinoe,  and  that 
there  is  really  no  aothority  in  any  way  conflicting 
with  that  seiies  of  decisions.  Certainly  on  prin- 
4nple  they  seem  to  me  to  be  sound.''  So  that  I 
start  with  tins,  that  if  there  be  a  gift  to  a  charit- 
able institution  which  existed  but  has  ceased  to 
exist,  there  is  a  lapse.  Now,  that  is  not  the  case 
with  which  I  have  to  deal  here.  This  gift  is  to 
a  charitable  institution  which  never  existed  at 
alL  Kow,  there  are  four  decisions  upon  that 
olass  of  case.  I  must  examine  them  in  detail, 
bat  the  principle  which  seems  to  me  to  underlie 
all  of  them  is  this,  that  where  you  find  a  gift  to 
a  charitable  institution  which  never  existed,  the 
oonrfc,  which  always  leans,  of  course,  in  favour  of 
a  ohuity,  is  more  ready  to  infer  a  general  charit- 
able intention  than  to  infer  the  cmitrary.  Of 
tionrse,  it  is  perfectly  posdUe  to  eontemi^ate  that  a 
testator  may  have  intended  to  benefit  a  partionliu> 
institntion  which  he  thought  existed,  hvX  which 
did  not  exist.  Bat  when  I  come  to  look  at  the 
oases  to  which  I  am  going  to  refer,  I  find  that 
the  oourt  did  not  r^i^rd  that  as  the  more  pro- 
bable state  of  things,  but  regarded  as  the  more 
probable  that  what  ne  pointed  oat  was  not  person 
but  purpose.  There  was  no  person  sn^  as  he 
described,  and  the  court  there  gave  effect 
to  the  purpose  which  he  described.  Now,  of 
those  four  oases,  I  will  take  first  the  first  and 
the  last  together,  because  they  have  less  bear- 
ing than  tne  other  two  upon  the  point.  The 
first  is  Loewmhe  v.  Wintringham  {ubi  tup.).  The 
gift  there  was  to  the  "  governors,  guardians,  and 
trosteea  of  a  society  instituted  for  the  increase 
and  encouragement  of  good  servants,  to  the  intent 
and  purpose  that  tiie  snm  at  5001.  of  lawful 
mooey  of  Oreat  Britain  might  be  paid  to  the 
governors,  gnardiana,  and  trosteea  of  tha  said 
ao(det7  increase  and  enoonn^ment  of 

good  eervanta."  The  first  obvtoas  oomment  upon 
that  is  that  no  society  is  named  at  all  by  name. 
The  particular  sort  of  society  is  pointed  to  and 
that  18  all.  It  »aj  easy,  as  it  seems  to  me,  in  that 
oaae  to  arrive  at  the  c<»iclusion  that  the  object  of 
the  testator  was  to  give  to  a  purpose  and  not  to  a 
person.  What  was  held  tJiwe  was  that  there  was 
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a  good  charitable  gift.   Then  the  last  case  is  that 
of  Hoars  v.  Hoare  (56  L.  T.  Rep.  147).   The  facte 
there  were  that  a  settlor  granted  a  oertsin  rent- 
chaige  to  provide  for  the  payment  of  the  salary  of 
a  priest  in  his  private  chapel ;  to  apply  a  certain 
sum  for  the  purpose  of  lighting  and  cleaning  the 
ohapel ;  another  snm  for  tha  teaching  and  main- 
tenance  of  ten  hfxjm  as  ohoriaters  in  the  ohapel ; 
another  snm  for  the  payment  of  a  seboolmaater, 
teacAiing  and  ednoating  the  poor  boya  at  the 
schoolhouse  intended  to  be  built;  another  aom 
for  a  BohoolmistresB ;  another  sum  for  keeling 
tha  aoho(^  and  slmshouses  in  order;  andanothw 
sum  for  the  maintenance  <A.  poor  labourers  dwell- 
ing in  such  almshoDses.    The  chapel  was  a 
private  ohapel  and  never  had  been  consecratod  or 
dedicated.   The  court  held  that  there  was  not  a 
general  charitable  purpose,  but  that  his  purpose 
was  only  to  devote  a  sum  of  money  to  the  mainte- 
nance of  the  chapel  that  was  not  a  public  ohapel 
bat  his  own  private  ohapel  on  his  own  estate,  and 
that,  having  regard  to  this  definition  of  the  pur- 
poses, that  the  purposes  had  failed.  Ghitty,  J. 
neld  that  the  trosts  were  invalid.   It  seama  to  me 
that  that  ease  tnnied  on  its  own  partionlar  f  aota 
and  does  not  assist  one  very  much  cm  general 
principles.    There  remain  the  of^or  two  oaaea, 
and  it  is  from  those,  as  it  seems  to  me,  the  prin- 
ciple is  to  be  deduced.   The  first  is  Be  Cter^ 
Society  {ubi  tup.).   There,  there  were  legacies 
given  in  this  order :  to  the  Church  Building 
Society,  so  much ;  the  Clergy  Society,  so  mnoh ; 
the  Society  for  Promoting  Christian  £nowladge, 
BO  much;  the  Church  Missionary  Society*  ao 
much ;  and  to  the  Clergy  Orphan  Society,  so  moch. 
These  were  all  to  be  ijudtutions  established  in 
London.   There  was  no  each  society  which  came 
forward  to  establish  that  it  was  the  society  men- 
tioned as  "The  Clergy  Society."    There  was  a 
society  in  Gloucester  to  which  the  testator  had 
been  a  contributor,  bat  Wood,  Y.G.  thought  that 
was  excladed  because  it  was  not  in  Loudon.  As 
regards  those  that  were  in  London,  there  was  no 
society  that  could  satisfy  the  desorif^ion.  The 
court  nevertheless  came  to  the  oonclouonthat  a 
goodgeiMral  oharitable  purpose  had  been  declared, 
and  what  the  court  there  proceeded  npon,  if 
one  looks  at  p.  622,  is  substantially  this,  and  no 
more  than  this,  that,  having  i-egard  to  the  posi- 
tion in  which  the  gift  came  with  the  other 
gifts  which  I  have  read,  on  either  ude  of  it, 
there  was  snCBcient  to  shotr  a  general  charit- 
able purpose.   Wood,  Y.C.,  at   p.  622,  says  : 
"  Then   it  was    suggested  that   the  bequest 
must  be  considered  void  for  aooertainty,  be- 
cause no  object  can  be  found  to  answer  the 
description.   In  the  case  before  Knigbt-Braoe, 
L.J.  there  was  a  gift  to  a  charity  in  Middlesex; 
end,  there  being  none  which  exactiy  answered  the 
description,  it  was  held  that  the  court  had 
authority  to  direct  a  scheme,  and  in  this  case, 
this  legaoj]  being  preceded  by  a  legacy  to  the 
Ohnreh  Boildii^  Society,  and  followed  by  Ieg«i(»eB 
to  the  Ghnroh  Uissionary  Society  and  to  tiie 
Gleigy  Orphan  Society,  I  think  there  is  soffioiant 
on  the  face  of  the  wiU  to  show  that  the  testatrix 
meant  to  confer  a  charitable  benefit  on  the  olerjcy 
of  the  Church  of  England."   That  seems  to  me 
to  have  been  the  ratio  decidendi  in  Re  CUrgif 
Society.   The  other  case  is  Be  Maguire  (ubi  sup,), 
a  deciuon  of  James,  Y.G.   That  is,  in  my  opinion, 
a  Toy  stroi^  case.    The  »f  t  upon  which  the 
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question  arose  wu  one  to  the  Ghnrdh  Patttwal 
Aid  Society  in  Ireland.   Time  was  no  sndi 
sooietr.  The  immediate  precedii^;  gift  was  to  the 
Chnrch  Pastoral  Aid  Socie^  in  England,  and 
there  was  sach  a  society.   I  saoiild  hare  thought 
iTota  that  eTidently  a  person  was  meant,  Uiat  in 
the  former  gift  there  was  sooh  a  person,  and  that 
there  would  bare  been  strong  groand  for  saying 
that  person  and  not  porpose  was  meant  in  the 
aeoond  gift.   James,  V.Q.  thought  not.  There 
was  there  a  preceding  gift  to  a  society,  which  did 
exist —  namely,  the   Additional   Onrates'  Aid 
Sofriely  in  Ireland.   Those,  I  think,  are  all  the 
material  facts  which  I  need  state.   Now,  the 
jadgment  of  James,  Y.O.  is  this :  "  The  intention 
of  ue  testal^  to  ctovote  this  sum  to  charity,  and 
also  the  particular  object  of  tue  charity,  are 
snlBciaBtlT  indicated  by  the  same  of  the  societry 
itsdf,  sad  by  the  place  in  which  the  legacfy  is 
foimd  among  other  legacies  to  ohsrity.  There 
can  be  no  doubt  of  the  intention  of  the  testatrix 
to  |iroTide  for  the  objects  embraced  by  the 
Spintnal  Aid  Society   — i.e.,  the  Additional 
Cnrstes'  Aid  Society,  to  which  it  had  changed  its 
name.   **  And  it  follows  from  Loecombe  t.  ITtn- 
tringkam  and  Re  Clergy  Society  that  this  is  a 
perleotiy  good  charitable  bequest."   And  further 
on,  after  referring  to  what  Wood,  T.O.  sud  in 
FUk  T.  Attomey-Qeneral  {uhi  tup.),  he  says : 
"  I  certainly  do  not  intend  myself  to  go  f  urtner 
than  Wood,  Y.O.  did,  bat  in  this  case  there  is  a 
dear  intention  by  the  testatrix  to  effect  a  parti- 
cular object  of  cnarity — pastoral  aid  in  Ireland — 
which  is  carried  out  by  the  society  now  claiming  it. 
I  apprehend  the  Attorney-General  will  not  object, 
and  were  will  be  an  order  for  payment  of  the  legacy 
to  tluB  Spiritual  Aid  Socdet  y  for  Ireland  to  be  applied 
iar  the  pnrpoeee  of  Church  pastoral  aid  in  Irdand." 
As  I  said,  the  Spiritual  Aid  Sode^  was  one  to 
which  there  had  heea,  beyond  question,  a  gift 
made.   It  seems  to  me  from  those  two  decisions 
tiia  principle  to  be  extracted  is  this :  that  the 
court  will  lean  in  this  class  of  case,  where  there 
is  a  gift  to  a  charity  which  never  existed  at  all, 
and  will  take  even  a  small  indication  on  the  face 
of  the  will  for  the  purpose  of  seeing  whether  a 
pnrpoae  and  not  a  person  is  intended.  Now, 
waving  that,  I  look  at  this  will.   I  find,  in  the 
first  place,  that  this  gift  is  interpolated  between 
other  charitable  gifts.   To  summarise  those  they 
are  these :  First,  the  blind ;  secondly,  orphans ; 
then  comes  the  one  in  question,  the  home  for 
the  homeless;  tiien  hospitals;  then  oiphans 
again ;  then  tiie  deaf  and  dumb ;  then  fever, 
■maUpox,  and  the  hospital  for  epilepsy  and 
paralysis.   So  that  yon  find  this  gift  to  a  non- 
existent charity  called  "  The  Home  for  the 
Homeless "  interpolated  between  gifts  to  the 
blind  and  to  orphans,  to  the  deaf  and  dumb,  and 
to  the  sick.   I  find  one  ground  there  that  was 
relied  upon  in  both  Be   Clergy  Society  and 
Be  Maguire.    Then  there  follows  this :  The 
testatrix  says,  "In  the  event  of  any  qnestion 
arising  as  to  the  designation  of  any  of  the 
charitable  institutions  hereinbefore  mentioned,  or 
of  any  doubt  existing  as  to  which  one  of  two  or 
more  of  such  institutions  it  is  intended  to 
benefit,  the  decision  shall  rest  absolutely  with  my 
execntor."   It  seems  to  me  that  this  is  the 
pUunest  indication  that  the  testatrix  intended 
that  her  charitable  pniposea  should  not  ful 
Iwoaase  ^  had  maw  some  mistake  as  to  the 


pers<m  to  whom  she  had  directed  the  iag^cj  to  be 
pud.  There  is  this  farther,  that  when  she  come* 
to  give  the  residue,  she  gives  it  In  this  way — ^tiut 
it  shall  be  "  dirided  r&teabty  among  the  various 
charitable  institutions  which  are  beneficiaries 
under  this  instrument."   I  think  that  there  is 
more  room  here  than  there  was  in  Be  Clergy 
Boeieiy  and  Be  Maguire  for  the  court,  acting  on 
the  principle  which,  ib  seems  to  me,  is  the  true 
one,  to  infer  here  a  general  charitable  bequest.  I 
therefore  hold  tiiat  this  legacy  is  efCeotual.  For 
the  purpose  of  putting  all  the  anthorities  together, 
I  desire  to  add  that  Lotcombe  v.  WirUringkam 
{uhi  $up.).  Be  Clergy  Society  (u&t  sup.),  and 
Be  Maguire  {tibi  avp.)  were  all  considered  by 
Lord  ftersohell  in  Be  Bymer ;  Bymer  v.  SianfieM- 
{ubi  SIM.},  in  which  he  says :  "  The  appellant 
coatenu  that  under  those  cirenmstanoes,  and  on 
the  ey-pria  doctrinOt  the  gift  ought  BtUl  to  b» 
treated  as  charitable,  and  to  be  applied  to  M>m» 
cognate  purpoae.   In  support  of  tms,  when  once 
the  construction  has  been  arrived  at  which  I  have 
put  upon  the  vrill,  I  have  been  unable  to  find  that- 
they  have  cited  a  single  authority  in  point.  They 
placed  relianoe  upon  the  decision  of  Lord  Sldon 
in  Moggridqe  v.  TfiaekweU  (7  Yes.  36)  and  MiUa  v. 
Farmer  (1  Mer.  55),"  and  from  the  latter  case  he 
read  this  language  of  Lord  Eldon's,  whichi  think 
is  useful  for  this  purpose :  "  But,  to  give  effect  to 
a  bequest  in  favour  of  charity,  the  court  wiU 
.   .   .   supply  the  place  of  an  executor  and 
carry  into  effect  that  which,  in  the  case  of 
individuals,  must  have  failed  altogether.  This 
distinction  has  proceeded  partiy,  perhaps,  on 
principles  in  the  Roman  law  which  we  do  not  atr 
this  time  perfectiy  comprehend ;  and  partiy,  sa 
donbt,  on  tdie  xeligione  notions  which  former^ 
obtained  in  this  country,  acccrdiim  to  which  ib 
fell  to  the  ordinary's  province  to  distribute  in 
case  of  intestacy.   A  third  principle,  which  it  ia 
now  too  late  to  call  in  question,  u  that  in  all  casea 
in  which  the  testator  has  expressed  an  intention  tO' 
give  to  charitable  purposes,  if  that  intention  ia 
declared  absolutely,  and  nothing  is  left  uncertain 
but  the  mode  in  which  it  is  to  be  carried  into- 
effect,  the  intention  will  be  carried  into  execution 
by  this  cour^  which  will  then  supply  the  mode 
which  alone  was  left  deficient."    That  is  th» 
principle  upon  which  Be  Clergy  Societyjubi  tup.} 
and  Be  Maguire  {ubi  tup.),  in  Lord  Herschell'a 
opinion,  go. 

J.  M.  Stone. — I  submit  that  the  residue  is  to  be 
dirided  rateably  only  among  the  charitable  insti- 
tutions which  do  exist.  The  legacy  which  has 
been  held  nob  to  fail  may  either  go  to  the  Grown 
to  be  disposed  of  out  of  pure  benevolence,  or  be 
applied  cy-prht,  in  which  case  the  court  might 
under  a  scheme  apply  it  to  something  not  an 
institution,  or  at  any  rate  to  an  institution 
which  could  not  be  said  to  be  a  beneficiary  under 
the  will.   He  referred  to 

Moggridge  v,  Thackwell  {ubi  *up.). 

B.  J.  Parker.— I  submit  tiiis  ia  a  case  in  which 
the  court  will  take  administration  of  the  trust, 
but  I  do  not  deure  to  argue  the  point  in  the 
absence  of  propw  parties.  The  words  of  the 
residnaiy  gift  are  wide  enough  to  cover  the  insti< 
tntion  OT  authority  which  will  administer  the 
legacy.  Ito  also  referred  to 

Koggridge  r.  I^odticsU       aup.)  at  pp.  8^7. 
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BucELKT,  J.— The  residue  is  given  **to  be 
divided  rateably  among  the  varioas  charitable 
instifcations  which  are  beneficiaries  under  this 
isBtmrnent."   It  is  ai^ed  that  the  authority 
which  may  have  to  effectuate  the  general  charit- 
able porpose  as  regards  the  legacy  will  not  be 
irithin  the  words  "  charitable  institutions  which 
are  beneficiaries  imder  this  instrument."  Now, 
if  it  be  a  question — I  do  not  know  that  I  need 
'decide  it  now — ^whether,  having  regard  to  what 
was  said  in  Moggridge  v.  Thackwell  {u})i  sup.),  the 
purpose  here  described  is  a  (general  indefinite 
pnrjMse,  in  which  case  it  would  be  for  the  King 
by  sign  manual  to  deal  with  the  fund,  or  there  is 
«n  obwot  pointed  out.  in  which  case  the  fund 
would  u  administared  by  the  court,  aa  at  present 
advised,  it  appears  to  me  that  here  the  object  is 
not  indeflnite,  but  Bpeoiffc.  It  is  the  homelesB 
that  are  to  be  benefited ;  but^  whether  it  be  the 
■one  or  the  other,  I  think  it  would  be  a  most 
narrow  construction  to  hold  that  the  authority, 
whoever  it  is,  that  gives  effect  to  the  general 
charitable  purpose,  is  not  within  the  words 
"charitable  institutionn  which  are  beneficiaries' 
under  this  instrument."    However  this  fund  is 
administered,  it  must  be  administered  by  some- 
body or  other  in  favour  of  a  class  of  persons — 
that  is,  the  homeless.   The  word  "  institutions  " 
IS  large  enough  to  cover  whoever  administers  that 
fund.   The  residue,  I  think,  goes  rateably  among 
the  various  charitable  institutions  that  are  bene- 
fited under  this  instrament,  including  the  insti- 
tution or  authority  which  has  to  administer  the 
legacy  of  500Z.   I  give  liberty  to  the  Attomey- 
Oeneral  to  apply  for  a  scheme  or  otherwise,  as  ne 
may  be  adviasd,  without  serving  any  <A  the  partaes 
to  theaotion. 

Solicitors:  W.  Jeenop ;  Tippetts;  Smith,  Faw- 
^on,  and  Low ;  Che$ton  and  8om ;  Treamry 


KING'S  BENCH  DIVISION. 
Wednetday,  Jan.  15. 
(Before  Fhillikokb,  J.) 

ATTOIUrBT-GBHSBAL  V.  JOHNBOH.  (a) 

Bevenue  —  Sueeanon  duiy~-JS»iate  dtUy  —  Gift 
MiMtet  to  amtvityfor  iwo  Ztees— -Bonfk  fide  so/e 
— Sueeesston  Duty  Act  1863  (16  A  17  Viet.  e.  51) 
— Ciufomt  and  JnZaiul  J2e««n«a  Jeit  1881, 1888, 
itnd  1889  — JVnanee  Act  1894  (57  S  58  Viet. 
0.80). 

<7.  B.  in  pursuance  of  an  arrangement  loith  the 
L.  M.  Society  paid  the  $um  of  5001.  to  the  eoeieiy 
tuhiect  to  an  arranaement  to  pay  him  an  annuity 
of  25L  during  hie  life,  and  after  hi§  death  to  his 
vrife  1£.  B.  during  hor  Itfe. 

TAs  commercial  value  of  twh.  anntitfy  wot  210Z. 
B.  died  on  the  12(k  May  1895  aiKl  M.  S.  on  the 
Sth  May  1900. 

On  clams  5y  the  Crotrn  for  eetata  duty  on  the 
death  of  C.  B.  and  sueeesnm  duty  on  the  death 
cf  M.B.  : 

JTeid,  (1)  that  although  eatate  duty  toa$  payable 
under  sect.  2  (1)  (c)  of  the  Finance  Act  1894,  so 
much  of  the  amount  aa  was  purchase  money 
could  he  deducted  under  sect,  a,  tub-sect.  2,  and 
10  estate  duty   was  only  payable  on  2901.  ; 

W  Bapoittcl  br  W.  DB  B.  B USKiT,  Bsq. ,  Barrtatar^t-Iaw, 
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(2)  that  there  teas  a  bontl  fide  soZe,  and  so  no 

sueeesBton  duty  wa»  paycAle. 

Infobuation. 

The  London  Missionary  Society  is  a  body  of 
persons  not  incorporated,  but  associated  for 
certain  charitable  purposes  of  a  religious  char- 
acter and  possessed  of  conndouble  invested 
funds  whioh  are  held  hy  tmstees  aj^x^ted  by 
the  soctetjr,  and  are  dealt  with  and  disposed  of  hj 
dirsotora,  in  whom  the  management  <n  the  sonety 
is  from  time  to  time  vested. 

In  the  year  1889  the  society  accepted  from  Hr. 
C.  T.  M.  Burton,  a  director  of  the  society,  an, 
offer  of  a  sum  of  500Z.  in  lieu  of  a  legacy,  subject 
to  a  oontraot  or  reservation  for  the  payment  of 
25Z.  per  annum  to  him  during  his  life,  and  after 
his  death  to  his  wife  Martha  Burton  during  her 
life,  in  case  she  should  survive  him.  This  arrange- 
ment was  confirmed  and  carried  out  by  a  resola- 
tion  passed  at  a  meeting  of  the  directors  of  the 
society  on  the  lUh  Feb.  1889. 

The  sum  of  5001.  was  given  and  paid  by  Mr. 
G.  T.  M.  Burton  to  the  society,  and  the  funds  of 
the  society  held  by  their  trustees  became  and 
were,  pursuant  to  the  arrangement,  ohamd  with 
the  payment  of  the  annual  sum  of  25r  during 
the  Itvea  ai  him  and  his  wife  and  tiie  life  of  the 
survivor  of  tinem,  and  the  annual  anm  was  duly 
paid  thereout  hj  the  trustees  aooordingly. 

Mr.  G.  T.  M.  Burton  died  on  the  CSth  May 
1895. 

His  widow,  Martha  Borixm,  died  on  tiie  5th 

May  1900. 

It  was  alleged  by  the  information  that  upon 
the  death  of  Mr.  Burton  estate  duty  became  pay- 
able by  the  society  and  its  trustees  under  the 
Finance  Act  1894,  s.  2  (1)  (c)  incorporatiz^ 
sect.  38  (1),  (2)  of  the  Customs  and  Inland 
Bevenue  Act  1881,  and  sect.  11  (1)  of  the  OuetouLs 
and  Inland  Revenue  Act  1889,  on  the  said  sum  of 
5001.,  being  a  gift  to  the  society  of  which  bond 
fide  possession  and. enjoyment  was  not  assumed 
by  the  donee  immediately  upon  the  gift  and 
thenceforward  retained  to  the  entire  exoliui<»&  of 
the  donor  or  at  any  benefit  to  him  by  oontraot  or 
otherwise. 

Farther,  that  upon  the  deatli  of  Martha 
Burton,  succession  duty  at  the  rate  of  11^  per 
cent,  became  payable  by  the  society  and  its 
trustees  upon  the  said  sum  of  500/.  in  respect  of 
the  determination  of  the  payment  of  ^2.  par 
annum  to  Mrs.  Burton,  under  the  Saooesnon 
Duty  Act  1853,  s.  7,  and  the  Costoms  and  Inland 
Bevenue  Act  1888,  s.  21. 

In  the  answer  of  the  defendant  (who  was  the 
home  secretary  of  the  society  and  represented 
them)  it  was  stated  that  none  of  the  funds  of 
the  society,  whether  held  by  its  trustees  or  other- 
wise, were  charged  with  the  payment  of  the 
annual  sum  of  251.,  or  any  anniiid  sum  duiinst 
the  lives  of  Mr.  and  Mrs.  Burton  or  the  life  cS 
the  survivor. 

The  annual  sum  was  in  fact  never  paid  out  of 
the  funds  of  the  society,  but  was  paid  by  the 
directors  as  one  of  the  ordinary  outgoings. 

It  was  contended  by  the  defendant  that  upon 
the  death  of  Mr.  Burton  estate  duty  did  not 
become  payable  by  the  sodety  or  its  trustees,  am 
contended  for  in  the  informat  on  or  otherwise  on 
the  said  sum  of  5002.  If,  contraxy  to  the  oonten- 
tion  of  the  society,  snob  sum  or  any,paitof  it 
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paued  on  the  death  trf  Ur.  Btuton  within  the 
meaning  of  the  Finance  Act  1894.  it  so  passed  by 
reason  only  of  a  bond  fide  pnTohase  from  him 
within  the  meaning  of  sect.  3  of  that  Act,  and 
was  therefore  exempted  from  taxation.  The  only 
pioperiy  (if  any)  Which  passed  on  the  death  of 
Ur.  Burton,  in  reference  to  the  arrangement 
between  him  and  the  society,  was  the  annual  sum 
of  251.  which  is  exempted  from  taxation  by 
sect,  15  of  the  Finance  Act  1894,  and  the  duty 
on  which,  if  not  so  exempted,  would  hare  been 
payable  by  Mrs.  Bnrton  under  the  Finance  Act 
1894,  8.  2  (1)  (d).  Altomatively  only  such 
part  of  the  sum  of  5001.  was  to  be  deemed  to 
have  passed  on  the  death  of  Ur.  Burton  as 
muined  after  dedooling  therefrom  saoh  a  sum 
as,  hBTing  regard  to  the  rate  of  interest  earned 
1^  the  investments  (d  the  society,  was  ta^n  or 
mnet  be  deemed  to  hare  been  talranfrom  tiie 
capital  of  iho  snm  of  500Z.  In  order  to  satisfy  the 
instalments  of  the  annnn.!  gam  of  251.,  which  were 
in  fact  paid  to  Ur.  and  Urs.  Bnrton  by  the 
society,  or  which,  in  accordance  with  the  usual 
«neotation  of  life,  would  have  been  so  payable. 

Further  that  upon  the  death  of  Urs.  Burton  no 
sncoeesiou  duty  became  payable  by  the  society  or 
its  trustees  on  the  sum  ot  5001.  in  respect  of  the 
determination  of  the  payment  of  251.  per  annum 
to  Mrs.  Burton.  The  annuity  of  251,  was  bond  fide 
purchased  by  Ur.  Burton  from  the  society  by 
payment  of  the  sum  of  5001.,  and  there  was  no 
aacoesaion  by  the  ao<nety  to  any  property  on  Urs. 
Burton's  death.  If,  contrary  to  tne  contention 
of  the  society,  there  ms  any  ancceBsi<m  it  is 
taxable  if  at  all,  under  the  Sacoesaion  Duty  Act 
1863,  a.  16,  to  which  the  Oustoms  and  LUand 
Berenne  Act  1888.  a.  21,  has  no  application,  and 
the  rate  of  duty  is  10  per  cent,  and  not  11^  per 
cent.  Further,  if  and  so  far  as  any  estate  duty  is 
payable  as  claimed  the  additional  rates  of  sno- 
oesdon  duty  imposed  by  the  last-mentioned 
section  are  not  chargeable,  having  regard  to  the 
Finance  Act  1894,  s.  1. 

By  the  Saocession  Bnty  Act  1853  (16  &  17  Tiot 

C.61),S.7: 

Wb«n  aoy  diflpoaition  of  property  not  being  a  bond 
fide  lale,  and  not  oonferrfng  an  intateit  expeotant  on 
dsafii  on  the  person  in  whose  faTOOr  the  ■ain«  ahaU  be 
nude,  ihall  he  aooompuiied  by  the  reMrration  or  awa- 
canoe  of  es  oontraet  foraa;  bsaafit  to  the  grantor  or  soy 
othsr  peraoB  fn  any  tnrn  of  life,  or  for  any  period 
ssesrtslnsble  enly  by  tsfeisnas  to  deatii.  saoh  dis> 
position  khaU  be  deemed  to  oonfer  at  the  tiine  appoiBted 
fcr  the  determination  of  saoh  beneflt  an  innroans  ei 
bmsfioent  intezeat  in  anoh  property  as  a  snooession 
eqaal  in  annual  Tslne  to  the  jeaxij  amoont  or  yearly 
■nlae  of  the  ban^t  so  reaerred,  asaared,  or  eonteaoted 
for  m  the  psnon  in  whose  faronr  snoh  ditposttioa  shall 
be  made. 

And  by  sect.  16  : 

Where  property  ahall  beooma  anbjeat  to  a  tmst  for 
any  oharitable  or  pnblio  porpoeea  under  any  paeb  or 
(atnra  disposition  whiob,  if  made  in  favonr  of  an 
iodiTidnal  would  oonfer  on  him  a  aoocesaion,  there  ahall 
be  p^able  in  req>eot  of  snoh  property  npon  ita  becoming 
ssbjeot  to  snoh  tmst  a  da^  at  the  rate  of  ten  pounds 
par  oentam  npon  the  amonnt  or  principal  Taloe  of  inch 
pn^ierty,  and  it  ahall  be  lawfol  for  the  tmitee  of  any 
each  property  to  raiae  the  amonnt  of  any  daty  due  in 
respect  thereof  with  all  reasonable  expenaea  npon  the 
eeoority  ol  a  charity  proper^  at  intereat  with  power  for 
Um  to  give  effeobial  disohargca  for  the  money  so 
aisML 


By  the  Goatome  and  Inland  Bevenne  Act  1888 
(51  &  52  Yict  0.  8),  b.  21 : 

(1)  la  addition  to  the  dntios  ohargeaUe  in  raapcot  of 
the  Buoceaaions  aadar  ssotioa  10  of  tibs  Snooaasion  Doty 
Act  1853.  there  shall  be  levied  and  paid  to  Sat  Majesty 
in  respect  of  every  auooeaaion  therein  referred  to  upon 
the  death  of  any  penon  living  on  and  after  the  fltst  day 
of  July  1888,  according  to  the  valoe  thereof,  the  follow- 
ing dntiea — that  is  to  tay,  where  the  suooeasor  ahall  be 
the  lineal  isaae  or  lineal  anceator  of  the  ptedeoeaaM  a 
duty  at  the  rats  of  10«.  per  oentam  npw  the  valns  of 
the  interest  of  the  saooeiBor.  la  all  othsr  oases  mea- 
tioned  in  amdi  section  a  daty  at  the  rate  of  11. 10«.  pw 
oentnm  npon  the  valne  of  the  intereat  of  the  anooaasor: 
J^rovided  that  additional  duty  onder  this  Act  shall  not 
Im  payable  npon  the  Intereat  of  a  anooaasor  in  leaseholds 
paasiag  to  him  by  will  or  devolntion  by  law  or  in  pro- 
perty iudnded  an  aoooont  aooording  to  the  valne 
thereof  dnty  ia  payable  onder  the  Costoma  and  Inland 
Bevenue  Act  1881. 

By  the  Customs  and  Inland  Bevenue  Act  1881 . 
(44&45Tict.cl2): 

Seot.  38  (1).  Stamp  duties  at  the  like  rates  as  are  by 
this  Act  charged  on  affidavits  and  inventories  shall  be 
charged  and  paid  on  aoooont  dalivered  of  the  personal 
or  movable  property  to  be  isolnded  therein  aeoosding 
to  the  valne  thereof.  (2)  The  personal  or  movable 
property  to  be  included  in  an  aooonut  shall  be  prt^STty 
of  the  following  deacription,  via.  t  (a)  Any  property 
taken  as  a  donatio  mortia  eauid  made  by  any  person 
dying  on  or  after  the  firat  day  of  Jnne  1881,  or  taken 
tinder  a  vdontary  dlapoaition  made  by  any  person  ao 
dying,  pnrporting  to  operate  as  an  immediate  gift  infer 
vivoB,  whether  by  way  of  tranafei,  delivery,  declaration 
of  trsst  or  oQterwiw,  iriueh  shall  not  have  bssn  bond 
fide  made  thres  months  before  the  death  of  ths 
deoaaaed.  {b)  Any  property  iridoh  a  person  dying  on 
or  after  anoh  dayhaviog  beu  abaolntely  entitled  thereto 
has  voluntarily  oanaed,  or  may  voluntarily  caoae  to  be 
tranaferred  to  or  vested  in  himaeU  and  any  person 
jointly  whether  by  diapcaitiott  or  otherwiae,  so  tlwt  the 
beneflolal  intereat  therein  or  in  some  part  thereof 
passes  or  aooroes  by  snrvivorsbip  on  his  death  to  saoh 
oUier  persm.  (e)  Any  property  passing  under  any 
past  or  fntnre  voluntary  settlenient  made  by  any  pwsoa 
dying  on  or  after  anoh  day  1^  deed  or  any  other  iastm- 
ment  not  taking  effeot  as  a  will  whneby  an  interest 
in  anoh  property  for  life,  or  any  period  determinable  by 
referenoe  to  death  la  reaerved  dtber  ezpreaaly  or  by 
implication  to  the  aetUor,  or  whereby  the  settlor  may 
have  reaerved  to  himeelf  the  right  by  the  ezerolse  ^ 
any  power  to  restore  to  himself,  or  ta  reclaim  the 
alwolute  intereat  in  aneh  property. 

By  the  Customs  and  Inland  Revenue  Act  1889 
(52  &  53  Vict.  c.  7) : 

Sect.  11  (1).  Sub-aeotion  two  of  section  thirty-eight 
of  the  Cnstoma  and  Inland  Bevanne  Aot  1831  la  hereby 
amended  as  follows  i  The  desoription  of  property 
marM  (a)  shall  be  read  as  if  the  woxd  "twelve"  were 
snbstttBtsd  for  the  word  "three'*  therein,  and  the  said 
detoription  of  prcqwrty  ahall  inolnde  property  taken 
onder  any  gift  whenever  made,  of  which  property 
bond  fidt  posaesiion  and  enjoyment  shall  not  have  been 
aaanmed  by  the  donee  immediately  upon  the  gifts,  and 
thenoeformrd  retained  to  the  entire  exolnaion  the 
donor  or  of  any  benefit  to  him  by  oontraet  ot  otherwise. 
Tlie  desoription  of  property  marked  Q>)  ahall  be 
oonstmed  as  if  the  expreaaion  "  to  be  transferred  or 
to  be  vested  In  himaelf  and  any  other  person  *'  included 
also  any  purchase  or  inveatment  effected  by  the 
person  who  waa  abaolntely  entitled  to  the  property 
either  by  himaelf  alone  or  in  concert,  or  by 
arrangement  with  any  other  person.  The  deacription 
of  the  pn^erty  marked  (c)  shall  be  oonstmed  as 
if  the  exprssaion  **  voluntary  settlement"  inobided  sity 
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tr\mt  whether  expraiaed  in  mitiog  or  othsririM  in 
fftTOOT  of  a  Tolnnteer,  and  if  oont&ined  in  a  da»d  or  other 
inatrament  efleotinf  tiie  lettiemant  whether  noh  deed  or 
other  ioetnuneat  was  made  for  valoable  oontideratioB  or 
sotaa  hatwaen  tiia  eettlor  and  any  other  pexeon  aod  u 
if  the  ezpcession  laeh  (ooper^,"  whenerer  the  eame 
ooonre,  inoladed  the  prooeeda  of  the  eale  thereof.  The 
charge  under  tiie  udd  eeotion  ahall  extend  to  mosey 
reoeived  under  a  polioy  of  inaoranoe  effeoted  by  any 
person  dying  on  or  after  the  flrat  day  of  June  oae 
thooaand  tight  hnndred  and  eiBhty-niae  on  hie  life 
where  thapdioy  is  whoUj  kept  ap  by  him  for  the  benefit 
of  a  donee,  whether  nondnee  or  fcidgnae,  ot  a  part  of 
anoh  rnoni^  in  propcvtion  to  tiie  preminmi  p^d  hy  him 
where  the  jfoUay  ia  partially  kept  np  hy  Urn  for  anoh 
benefit 

Bj  the  Finance  Aet  1894  (57  &  58  Vict  o.  30) : 

Beet.2(l).  Fn^ert^paeaing  ontha  death  of  the  deoeaeed 
•ball  be  deeoied  to  inolnde  the  property  following — that 
Is  to  Bay  .  .  .  (e)  Ph^mH?  which  wonid  be  reqaized 
on  the  death  ot  the  deoeued  to  be  inoladed  in  en 
aimoant  under  section  iMrty-eight  of  the  Castomi  end 
Inland  Bevenue  Act  1881  ai  amended  by  section  eleren 
of  the  Customs  and  Inland  Bereaae  Aot  1899  if  those 
sections  hernn  enacted  and  extended  to  real  property  aa 
well  as  personal  property,  and  the  words  Tolnntary 
and  Tcdanterily,  and  a  xefareaoe  to  a  Tolanten  ware 
omitted  therefmn* 

The  Attomey-Oeneral  (Sir  B.  Flnlay,  K.G.]> 
the  Solicitor- Genera  I  (Sir  E.  Garaon,  K.C.)t  and 
Vaughan  HawMna  for  tht>  Grown. 

Micklem,  K.C.  and  J.  E.  SarmoM  for  the 
defendant. 

Fhilliuobb,  J.— In  thia  case,  on  the  11th 
Feh.  18Bi),  the  directora  of  the  Lond(mHi88i9Dar7 
Sodety  reaolred  "That  in  consideration  of  the 
payment  to  the  London  lOaaionary  Society  of 
oOOI.  in  lien  of  a  lejifaoy  by  a  direotor  (Charlea 
Knnday  Barton,  Esq.),  who  doea  not  wiah  hia 
name  to  appear  in  any  pnbliahed  or  annoonced 
liat  of  anbacriptaons,  the  preaent  tmateaa  and 
thur  aaoceaaors  in  the  tmsteeship  of  the  society 
be  and  are  hereby  anthorised  to  pay  the  sum  of 
251.  per  annum  in  quarterly  paymenta,  the  firet 
payment  to  be  made  in  mcmtha  after  the 
Tooeipt  of  anoh  capital  anm  dnriiw  the  life  of  the 
Charlea  Himday  Barton,  Esq.,  and  a  like 
payment  to  his  preeent  wife,  Ure.  Martha  Barton, 
dnriI^;  her  life,  sbonld  she  snrrive  him."  Before 
that  resolation  was  arrived  at  two  lettera  had 
paased  from  Mr.  Barton  to  the  society  which  I 
thhik  it  well  to  read :  "  let  March. — Dear  Mr. 
Jones, — I  hare  not  been  able  to  get  to  the  office 
since  last  I  had  the  pleasure  of  seeing  yoa  at  the 
mission  honae,  and  as  I  cannot  t^  when  I  may 
be  well  enongh  to  venture  so  far  agdn,  will  you 
kindly  send  on  to  me  for  approval  the  amended 
dooament  which  we  arranged  ahoald  be  written 
oat  anew  P  Permit  me  to  thank  yoa  for  yonr  very 
kind  letter,  which  came  to  hand  last  night.  J 
can  asanre  yoa  that  payment  to  the  society  of  the 
anticipated  legacy  has  been  made  with  a  glad 
heart,  in  which  my  wife  baa  cordially  joined,  and 
the  oompletiim  of  which  Inrings  na  reat  and  peace." 
Then  foUow  ezpree^ona  ahowing  hia  intwest  in 
the  work,  and  hu  demotion  to  the  oaoee  of  reUgion. 
I  am  told  that  tlua  olaaa  of  arrangement  ia  not 
nnasual  with  missionary  societies,  and  apparently 
with  this  missionary  society,  and  some  colonr  is 
given  to  that  by  statements  oontained  in  the 
letter  of  the  6th  June  1900  from  the  solioitore  for 
tlu»  defendanti  to  the  Inland  Bevenne,  which  haa 
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been  relied  upon  and  put  in  by  the  Crown  for 
other  parposea.   My  only  object  in  making  that 
olraervation  is  thia :  that  1  may  take  it,  if  thia  ia 
a  oommon  form  of  arrangement,  that  the  offioera 
of  the  society,  who  make  it  on  behalf  of  the 
society,  will  see  in  the  ooorae  of  their  daty  that 
they  at  least  get  money'a  worth,  whatever  the 
•nbacribor  may  get  for  any  arrangement  ot  thia 
khid,  or  in  othw  worda,  that  the  axaaSAij  fhey 
give  will  not  be  num  than  th»  commennal  Taln» 
of  am  amrait^  parchaaed  in  a  similar  manner  of 
an  ordinary  offioe.   It  appears  in  this  particular 
case  that  the  oommercial  valne  of  sach  an  annnity 
as  Mr.  Barton  stipulated  for — 251.  for  himself  for 
life,  and  then  to  his  wife  if  she  survived  Mm — 
would  be  2101. ;  and  therefore  the  society  benefited 
to  the  extent  of  290Z.,  if  this  ia  to  be  treated  aa  ai> 
ordinary  commercial  arrangement.    Mr.  Barton 
died  in  May  1895,  after  the  passing  of  the  Finanoe 
Aot  1894,  and  his  widow  died  in  May  1900.  Th» 
Grown  now  claims,  aa  I  understand,  first  of  all 
an  estate  duty  upon  this  sum,  and  aeoondly,  & 
suooesaion  duty.    The  Crown  claims  suooesaion 
duty  at  11^  per  cent.,  but  the  society  set  up 
tbat  aa  a  charity  it  comes  only  under  aect.  16^ 
of  the  Saooeaaifm  Daty  Aot^  and  th«tef<H<e  ia 
only  liable  to  10  per  cent.     Wlthovt  exactly 
admitting  that  or  making  it  a  precedent,  the 
Grown  ia  quite  willing  in  thia  oaae  that  the 
suooesaion  duty  should  be  assessed  only  on  the 
footing  ol  that  oontention.    Now,  I  have  to 
determine  both  these  points.    With  regard  to 
estate  duty  the  matter  is  put  in  this  way.   Sect.  2 
of  the  Finance  Act  1894,  sub-sect.  1  (c),  renders 
liable  to  aucoesaion  duty  property  which  would  be 
required  on  the  death  of  the  deceased  to  be 
included  in  an  account  under  sect.  38  of  the 
Gostoms  and  Inland  Revenue  Act   1881,  as 
amended  by  sect.  11  of  the  Castoms  and  Inland 
Revenue  Aot  1889,  if  those  sectiona  were  therein 
enacted  and  extended  to  real  property  aa  well  aa 
personal  property,  and  the  words  "  volnntury  "  and 
"  voluntarily,"  and  a  reference  to  a  "  volunteer 
were  omitted.  ^  At  the  present  day  one  muat 
accept  the  oondition  of  Parliamenta^  le^slation 
whwh  maltts  thia  form  tit  drafting  imperative^ 
ereat  aa  ia  the  difficulty  which  it  impoees  npoa 
both  advocates  and  judges  in  oonstnui^;  Acta  oC 
Parliament,  and  the  result  is  that  I  must  read 
sect.  2  (1)  (c)  as  if  the  joint  sections  of  the  tw«> 
Guatoma  and  Inland  Revenue  Acts  were  written 
out  in  fall  in  that  place.   The  effect  of  thoae  two 
joint  sections  so  written  oat  is  well  given  by  M!r. 
Hanaon  (and  I  think  aoourately)  in  bis  book  on 
Death  Duties,  at  pp.  106  and  107  :  "Any  properfry 
taken  as  a  donatio  morUt  cavsd  made  by  any 
person  dying  "  (after  a  particular  date)  "  or  taken 
under  a  di^Kwition  ma<!e  by  any  person  so  dying, 
purportiog  to  operate  as  an  immediate  gift  inter 
vivos,  whether  by  way  of  transfer,  delivery,  deolam- 
tion  of  trust,  or  otherwise,  which  afaall  not  have 
been  bona,  jide  made  twelve  months  before  the 
death  of  the  deceased,  or  property  taken  under 
any  gift,  whenever  made,  of  wlueh  hoMct  fidm 
poesession  and  enjoyment  shall  not  ha>v«  faeMa 
assamed  by  the  doiiee  immediately  apm  the 
^ftt  and  thenceforth  retained  to  the  entire  ezida- 
rion  of  the  donor  or  ot  any  benefit  to  him  by 
contract  or  otherwise."   Now,  I  think  it  hn* 
been  suggested  by  the  Grown  (though  I  am  not 
quite  certain)  that  this  property  ia  taxable  as 
propertiy  taken  under  "  any  gif  t^  whenerer  madBh 
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of  which  Ikmi4  fid»  poueiuim  and  enjoTiiieiit 
ohmll  not  haro  been  auamed  by  the  donee  imme- 
diately npon  the  gift,  and  thenceforward  retained 
to  the  entire  exoln8i<HL  of  the  donor."  I  am  not 
qaite  certain  whether  the  Orown  was  contending 
this  or  not.  If  the  Crown  does  so  oontend,  mj 
opinion  is  adverse  to  them.'  I  do  not  think  that 
Attomey-Qenerai  t.  Qrey  (82  L.  T.  B«p.  62; 
<1900)  A.  C.  124)  has  any  bearing  npon  this  case 
at  all.  It  is  possible  tiiat  it  miglit  have  been 
■decided  in  Rooh  a  way  as  to  afteoc  this  case,  bat  I 
think  that  the  whole  matter  deolded  by  that  case  is, 
that  property  ont  of  which  the  donor  receives 
benefits  for  hie  life  is  not  property  which  has  been 
sssnmed  and  retained  to  the  entire  exclusion  of 
the  donor,  which,  of  course,  is  almost  obviona, 
and  as  in  this  case  the  property  was  a  sam  of 
■5001^  and  as  it  was  eutiroly  taken  by  the  society 
without  reserraUon  at  all,  and  as  the  annuity 
which  the  society  contracted  to  pay  was  not  in 
any  way  charged  upon  this  propwty,  nor  was 
pnqierfcT  in  any  way  appropriated  to  the  pay- 
ment ox  itt  I  am  quite  cl^ly  of  opinion  that  that 
pBra«Taph  doea  not  apply.  Then  remains  the 
last  line  of  tiie  ■nb-aeotion,  property  taken  under 
any  gift  whenever  made  retuned  to  the  entire 
exclusion  of  any  benefit  to  the  donor  hj  ocmtract 
or  otherwise.  The  words  are  not  very  apt,  but  I 
think  I  most  take  it,  particularly  afcer  the  deci- 
ion  of  the  Attomey-QefMral  v.  Worrall  (71  L.  T. 
Bep.  807 ;  (1895)  1  Q.  B.  99)  that  that  means  that 
where  property  is  given,  and  in  consideration  of 
that  gift,  there  is  a  oontemporaneoos  arrangement 
by  contract  to  pay  to  the  giver  something  for  his 
life,  that  gift  is  not  such  an  out  and  out  gift  as  to 
be  exempt,  and  falls  under  this  section  as  a 
taxable  t  I  so  aurame  in  deudiz^  tiiis  case. 
Therefore  if  that  be  the  oaae,  it  would  stand 
in  this  way :  Under  sect  2  (I)  (e)  thia  5001.— 
bdng  property  given,  but  given  upon  terms  that 
there  should  be  an  annual  payment  to  the  donor 
for  hiB  life  and  onwards — is  property  taxable 
under  sect  2  (1)  \e).  This  property  would  be 
«o  taxable  if  it  ended  there.  Then  comes  sect.  3, 
which  is  a  reservation  or  a  taking  out  of  the 
taxii^  disposition  of  certain  property  passing 
«mder  certun  forms  of  arrangement.  I  am  clear 
that  it  is  a  distinct  remission  of  duty  which  other- 
wise would  but  for  that  section  have  beea  incurred, 
and  I  so  construe  it.  Now,  there  is  a  great  difficulty 
About  it,  because  sub-sect.  2  of  sect.  3  is.  I  can 
only  express  it  by  sajing,  a  different  plane  of 
tiioDght,  or  a  different  denomiutition  from  the 
aections  ot  tlw  Customs  and  Inland  Bevenae  Act 
which  are  to  be  read  into  this  Act  Put  in 
another  way,  if  the  aections  of  the  Castoma  and 
Kilaiid  Beronue  Act  had  been  written  out  in  fall 
in  thia  Act,  I  cannot  conoeivQ  that  any  drafts- 
nan  wonid  have  passed  sect  3,  sub-sect.  2,  with 
titose  words  before  him,  exactly  in  the  language 
■a  which  they  were  passed.  Perhaps  moie 
probably  he  would  have  left  sect.  3  as  it 
etands,  and  he  would  have  amended  the  Customs 
and  Inland  Keveune  Act  sections  as  inserted 
in  this  Act,  or  so  amended  them  as  to  make 
sect  3,  sub-sect  2,  unnecessary.    But  I  have 

Sb  to  construe  it  as  the  Legislature  has 
t  it,  and  I  am  clear  that  I  must  give  some  effect 
to  Beet  3,  sub-sect.  2,  which  will  diminish  the 
burden  which  otheririse  would  be  imposed  by 
eect  2  (1)  (e),  and  the  only  way  in  which  I  can  do 
tiiat  is  to  say  this :  Where  only  the  Customs  and 
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Inland  Bevenae  Act  applies,  it  may  be  that  there 
ia  no  such  tiling  as  a  parohaae  for  partial  con- 
atderatiim.  It  is  evident  that  there  are  oertain 
cases  in  which  tiiere  will  be  a  parohaae  with  some 
oonsidwation,  which,  nevertheless,  will  be  a  tax* 
able  purchase.  That  is  the  effect  of  the  decision 
in  the  case  of  Attomey-Qenerai  v.  WorraXl 
(svp.).  There  may  be  cases  where  there  axe 
cross  gifts,  and  where,  though  one  gift  is  in  con- 
sideration of  the  other,  for  the  purposes  of 
taxation  each  gift  is  to  be  treated  as  gratuitous, 
and  whichever  comes  to  be  the  taxable  one,  is  to 
be  taxable  accordingly.  But  under  Meet.  3,  sub- 
sect  2,  the  case  is  otherwise,  and  under  that 
section  there  may  be  an  arrangement  under 
which  property  is  purchased  (consotouBly  pur* 
chased)  for  a  considerable  sum  less  than  its  value, 
there  beii^  a  gift  to  the  purohaser  of  the  balanoe 
over  the  true  comment  value  of  the  property. 
Patting  it  in  other  words,  there  may  be,  aa  it 
were,  in  one  case  cross-ohUms  and  in  the  other 
case  a  set-off,  and  the  only  amount  which  ia 
taxable  is  that  which  is  left  after  the  set-off  has 
been  discharged.  That  is  my  construction  of  this 
case.  I  think  this  money,  as  I  have  said  already, 
is  clearly  taxable  under  sect.  2  (1)  (o).  Bat 
then  I  am  directed  (and  it  is  important  to  draw 
attention  to  the  language  of  the  statute)  to  allow 
a  deduction  from  the  value  of  the  property  for 
the  purpose  of  duty  by  sect  3,  sub-sect  2.  That 
I  tbiuk  is  the  form.  Tbe  whole  5001.  is  in  the 
first  instance  taxable,  then  as  much  of  it  as  is 
purchase  is  to  be  deducted  by  sect  3,  sub-sect.  2, 
and,  as  I  come  to  the  conclusion  that  in  this  case 
tho  value  of  an  aimuity  of  25!.  a  year  for  two 
Uvea  was  210Z.,  it  oomes  to  this,  that  from  the 
whole  5001.  originally  taxable,  2102.  must  be 
deducted,  and  therefore  (mly  2901.  remuns  to 
be  taxed.  I  cannot  pass  this  matter  without 
dealing  with  the  way  m  which  it  was  put  most 
powerfully  before  me  for  the  Crown.  It  was 
said  that  you  must  first  determine  whether 
there  is  a  gift  or  whether  there  is  a  purchase, 
and  only  if  you  determine  that  it  is  a  pur- 
chase can  you  apply  sect.  3,  sub-sect.  2.  Hy 
answer  is,  that  that  is  a  mistake  arising 
from  oonfiningattention  entirely  to  the  Customs 
and  Inland  Bevenue  Acts  and  not  reading 
the  whole  Finance  Act  including  those  sections 
read  into  the  Finance  Act  as  one.  You 
must  read  them  as  one  Act,  and  not  as  two 
Acts  historically  one  after  the  other.  It 
is  to  my  mind  clear  that  you  can  have  something 
which  is  both  a  purchase  and  a  gift— pro  tanto 
purchase  and  pro  tonto  {^t — and  that  that  must 
be  the  meaning  of  anb-eeot  2  of  sect  3.  Therefore, 
ia  my  opinion,  there  must  be  judgment  for  the 
Crown  on  the  question  of  t  state  duty,  but  on 
290Z.  only.  The  enccession  duty  question  on 
which  I  have  to  decide  is,  I  think,  more  difficult 
than  the  estate  duW  question.  The  claim  is  put 
under  sect  7  of  Uie  oaocession  Duty  Act  1853,  and, 
as  Mr.Taughan  Hawkins  has  pointed  out,  that  sec- 
tion is  an  addition  to  the  ordinary  taxing  section, 
sect  2,  and  would  apply  in  a  case  like  this  if  there 
has  been  no  hondfiae  sale.  It  is  true  there  was  no 
property  to  succeed  to  upon  the  death  ot  Mr. 
Burton  and  his  wife,  but  the  section  says  that 
there  shall  be  imposed  a  tax,  or  rather  that  the 
disposition  shall  be  deemed  to  confer  at  the  time 
appointed  for.  the  determination  of  such  benefit  a 
beneficial  increase  to  such  property  as  a  suooes- 
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aiou.   Therefore  I  agree  that  if  this  is  not  a  bond 
Jide  sale  and  comes  within  this  section  (on  which 
,1  have  got  a  word  to  say)  the  Ozown  is  entitled  to 
duty,  and  entitled  to  dnty  on  tbe  fnll  fiOOL  There 
is  no  goeation  hen  of  |Murtition  hetween  the  2901. 
and  2101.  It  is  on  the  fnll  5001.  or  on  nothing. 
Bnt  when  one  has  once  faoed  that,  there  arises 
the  very  formidable  objeotion  which  Mr.  Micklem 
has  pointed  out,  that  the  nearer  a  fall  ocmsidera- 
tioQ  you  get  the  annuity,  tiie  greater  the  datj 
paid.   Now  that  to  my  mind  is  absurd,  and  that 
leads  me  to  oonaider  whether  the  tme  meaning  of 
this  section  (I  do  not  decide  it  for  a  reason  I  will 
give)  is  not  this,  that  where  the  annuity  is  pur- 
chased, or  where  the  estate  or  interest  is  deter- 
minable by  life,  and  the  purchase  is  so  maoh  greater 
than  the  purchase  money  that  it  is  not  to  be 
deemed  to  oe  a  bondjide  sale,  that  then  the  section 
applies.  In  other  words,  that  this  section  does 
not  apply  to  a  oaae  where  a  smaller  life  interest 
is  given  than  the  parchase  money  in  fact  wonld 
brmg,  bat  only  in  oases  where  a  Urg»  life  estate 
is  created,  really  by  way  of  settlement,  and  that 
settlement  is  endeaTonred  to  be  concealed  by  the 
feot  that  a  small  som  of  money  has  been  given  for 
tiie  pnrpose.  I  am  inclined  to  uiink  that  that  is  the 
meaning  of  sect.  7,  and  that  the  sale  is  only  to  be 
assumed  not  bond  fide  when  it  is  not  bond  fide  by 
reason  of  the  life  interest  created  in  the  fettie- 
ment  being  too  lai^.   However,  I  do  not  decide 
it  upon  that  pointy  beoanse,  assuming  for  the 
moment  in  favour  of  the  Crown  that  this  is 
a  case  to  which  the  section  applies,  I  hare 
then  got  to  consider  what  is  a  bond  fide  sale 
within  the  meaning  of  the  Soocession  Duty  Act, 
and  I  do  not  think,  within  the  meaning  of  that 
Act,  a  sale  is  not  a  bond  fide  sale  because  it 
is  at  an  under-value,  or  even  at  a  oonaiderable 
nnder-value.    I  think  where  sabatantial  oon- 
nderation  passes — substantial  not  only  abac* 
lately,  but  relatively  sabatantial — that  is  an 
element  ai  baisaining  in  the  matter,  and  it  is  a 
bond  fide  aale.  thoogh  in  reality  very  much  more 
ia  given  for  the  life  interest  than  in  fact  was 
leqoired.    I  think  here,  having  regard  to  the 
expresrionk  in  the  letter  of  the  1st  March,  and 
having  regard  to  the  fact  that  this  class  of 
arrangement  is  not  uncommon,  and  the  duty 
which  «oald  be  imposed  upon  the  directors  of 
this  society  (indeed,  upon  Mr.  Burton  himself  as 
a  director  of  the  society)  to  see  that  at  any  rate 
the  society  was  not  injured  by  this  arrangement, 
I  must  consider  tiiat  this  is  a  bond  fide  sale  within 
the  meaning  of  that  section.    No  donbt  it  is 
remarkable  that  this  society  should  enter  into 
tranaaoUons  such  as  tiiis.    I  lu>ve  not  got 
the  oonstotation  oS  the  society  before  me,  and 
I  only  know  that  it  is  a  charitable  and  missionary 
society.  I  should  very  much  douM  if  there  were 
aaj  poirer  expressed  in  the  rules  of  the  society 
enabling  the  directors  to  do  tbit,  and  I  should 
very  much  fear  if  there  is  no  such  power  that 
such  a  transaction  as  this  would  be  ultra  virea. 
But  while  I  anticipate  that  wonld  be  the  case,  I 
feel  oertiun  that  at  any  rate  it  wonld  not  be  to 
the  injury  of  the  society  that  such  an  arrange- 
ment as  this  should  be  made.    I  feel  certain 
that  the  directors  would  see  that  they  were  not 
granting  too  la*^  an  annuity,  and  to  that  extent 
at  any  rate  the  element  of  consideration  and 
bargaining  would  enter  into  the  transaction. 
■  Upon  the  whole,  ther^ore,  I  am  of  opinion  that 


the  Crown  is  not  entitied  to  succession  duty,  and 
is  only  entitied  to  estate  duty  on  the  2901. 

JudgmerU  aceordingly. 

Solicitors:  The  Bolieiior  qf  Inland  SewnHe^ 
Leonard  and  PUdiUh. 


Wedneaday,  Jan.  15. 
(Before  Phxllimou,  J.) 
ATTOBKaT.GsHmAi.  V.  Hatob,  &c.,  of 
LtvxBPOOL.  <a) 

Revenue — Loan  eapital — Buty^'Iuue— Finance 

Act  1899  (62  &  63  Viet.  e.  9).  f .  8. 

The  L.  Corporation  having  issued  tenderafor  etode, 
on  the  IStk  April  1899  the  whole  ttf  eudi  $tock  wa» 
d^dy  allotted,  and  upon  the  amounU  payable 
upon  oJMment  being  paid,  provitional  reonpla 
tKTW  given  whieh  mre  exchanged  for  eerip  eerti- 
fieedee  to  bearer,  all  qf  lehiek  were  ieeued  befof 
the  20<h  JwM  1899. 

The  Finance  Act  1899  came  into  opwraiion  on  th» 
20th  June  1899.  and  by  sect.  8  enaete  that  every 
corporcUion  "  shall  he/ore  the  issue  "  of  any  loa» 
capital  deliver  a  statement  of  the  amount  pro- 
posed to  be  secured  by  the  usue,  and  that  state- 
ment is  taxahle. 

Held,  that  the  whole  cf  the  sfoel:  tsos  iseued 
bffore  the_  2l0lh  June  1899,  and  duty  was  not 
payable. 

Thib  was  an  information  on  behalf  of  the  Grown 
to  recover  duty  under  lect.  8  of  the  Finance  Act 
1899  in  respect  of  the  iasua  of  certain  loan  cajntal 
by  the  defendants. 

By  the  Liverpool  Corporation  Irotma  Act  1891^ 
as  amended  by  the  Liverpool  Corporation  Loans- 
Act  1897,  the  mayor,  al^rmen,  and  citizens  of 
the  city  of  Liverpool,  hereinafter  referred  to  a» 
the  corporation,  were  empowered  to  issue  stock 
upon  the  terms  and  subject  to  the  conditions  and 
provisitms  contained  in  those  Acts. 

By  a  resolution  of  the  conncul  <^  the  mtf  of 
Liverpool,  AvXj  passed  in  aoomrdance  with  the 
Aote  on  the  5th  April  1899.  it  was  reaolvaa  that 
under  the  anthority  and  subject  to  the  provinana 
of  the  Acts  the  corporatdon,  acting  by  the  conndl, 
should  thereby,  in  exercise  of  their  power,  create 
stock  to  be  called  the  Liverpool  Corporation  Two- 
and  a  Half  per  Cent.  Redeemable  Stock,  and  to 
be  issued  to  an  amount  on  the  terms  and  in  tb& 
manner  therein  specified,  and  as  a|>peared  in  the 
prospectus. 

On  or  about  the  8th  April  1899,  in  pursuance  of 
the  resolution,  a  prospectus  was  issued  by  the 
Governor  and  Company  of  the  Bank  of  England 
on  behsif  of  the  Liverpool  Corporation  inviting 
tenders  for  the  stock  to  be  delivered  at  the  Ohiw 
Cashier's  office.  Bank  of  England,  before  two- 
o'clock  on  Thursday  the  13th  April  1899. 

The  material  portion  of  the  praspeotns  waa  a» 
follows : 

Ths  Govsmor  and  Company  of  the  Bsak  of  Enfflaad 
give  notioe  that  .  .  .  tbe;  us  aathorised  to  rM^v» 
on  Thursday  the  13th  April  1899,  tsndsn  for  1,000,0001. 
of  Lirsrpool  Corporation  Stookbsaxisg  intaxcBtat2^  lOf. 
per  cent,  per  antram,  pajabls  hsU-rsuly  at  ths  Beak  «f 
England  or  at  any  ot  Its  oonntiybranbhiBs  .  .  ■  The 
books  ot  the  etook  will  be  kept  at  the  Bsak  ot  Englud 
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io  LoaJon,  Int  uTugMnanto  hsn  ban  oitond  Into 
whmby  ftnigom«nU  ud  tenifars  mmj  be  owd*  At  tb» 
tiiTeipocd  brAnoh  of  tba  bank  .  .  .  Tenden  momi  b« 
dllinnd  Rt  ih*  Chiaf  CMfaier'a  offioe,  Bank  o(  Eaitbuid, 
Idan  two  o'oloak  on  Tbnrtdar,  the  13th  April  1899 
...  A  dapotit  of  51.  per  o«nt.  on  tbe  wnonnt  of  tbe 
«took  tntdflrod  for  mnst  bs  paid  at  the  aune  offloa  at  tbm 
Hm  ni  dalrray  of  the  tender  .  .  .  The  dates  at 
^Aieh  tiie  farther  p^menfa  on  aoooQiitolth*  loan  will  be 
«qaiz«d  aire  aa  followa;  On  Hondaj,  the  2Mi  April 
IttS,  BO  mQeb  of  tba  amount  tendered  for  each  hundred 
ponada  of  atook  aa  when  added  to  the  depoeit  will  laare 
•ixty  ponnda  (aterlinB;)  to  be  paid  ;  on  Wedneaday,  the 
S4th  Umy  1899.  SOI.  per  oent ;  on  Wednesday,  tbe  21it 
Jane  1899,  801.  per  oent ;  bat  tbe  inatalmenta  Biajr  ba 
paid  in  foil  on  or  after  the  2401  April  1899,  onder  die- 
«oaat  at  the  rate  of  II.  par  oent.  per  annam.  In  oaaea  td 
dafuilt  in  the  pa;  neat  of  aaj  Inatalmaat  at  Iti  proper 
data,  fha  depoaita  and  inataliMuta  prerioody  pi^d  will 
ba  Habla  to  ftefaiton.  Sorip  oertUtoataa  to  bearer  wUl 
beiaanad  in  anbaafeforlhe  praviaional  reooipta.  Tbe 
•took  will  ha  loaaribad  in  the  baak'a  booka  on  or  after 
tba  21at  Jane  1899,  but  aarip  paid  la  (oil  in  aaMalpatifln 
may  ba  faiaoribed  forthwith. 

On  the  ISUi  April  1899  tenders  were  received 
for  amounta  ezoMding  the  whole  of  tbe  atook 
offered,  and  the  fnll  amount  of  saoh  stock — 
nunelj.  l.OOO.OOOf.  —  waa  dolj  allotted,  and 
notice  of  vach  allottment  waa  g:iren  to  the 
r^^tire  allottees  hj  letter  of  the  13th  April 

The  reapeotire  farther  payments  referred  to  in 
the  prospeotua  were  doly  made  hj  the  allottees 
m  respect  ol  the  greater  part  of  the  stock  at  or 
abont  tha  dates  named  in  the  prospeotns,  bnt 
pOTtimu  of  the  instalments  were  paid  np  hj  the 
rs^ediTe  aUotteea  before  the  latest  date  named 
for  HUili  payment,  and  in  partionlar  tbe  final 
inBtalmmta  of  stock  to  the  amoant  of  209,4002. 
were  paid  in  fnll  prior  to  the  20th  Jane  1899,  and 
the  inacription  of  200,3001.,  part  of  snob  last- 
named  snm,  waa  efEeoted  and  completed  in  the 
iooks  of  the  Bank  of  England  before  the  20th 
Jane  1899. 

In  reapeot  o(  the  atock  so  allotted  as  aforesaid 
iu  and  when  the  amoants  payable  on  allotment 
were  paid,  proTisional  receipts  were  issued  to  the 
respective  allottees  in  the  form  attached  to  the 
"letter  of  allotment.  These  receipts  were  ex. 
changed  for  scrip  certificates  to  bearer,  and,  in 
"feet,  erery  one  of  the  allottees  of  the  stock 
reoeirad  a  scrip  certificate  to  bearer  in  respect  of 
the  amoant  of  stodc  allotted  to  him  prior  to  the 
^Jiiiib1899. 

The  booka  of  the  Biuk  of  SngUnd  lor  tbe 
inscription  of  the  stock  wofe  prepared,  and  the 
inscription  ci  the  stock  therein  was  effected 
between  the  19th  April  1899  and  the  25th  Jan. 
1900.  Tbe  inscription  was  effected  by  the  clerks 
ud  officials  of  the  Bank  of  Ecgund  in  the 
following  manner :  As  and  when  each  of  the 
holdera  of  the  scrip  certificates  to  bearer  issued 
in  exchange  for  tbe  proTiaional  recmpts,  delivered 
the  same  to  the  Bank  of  England  the  name  of 
the  person  depositing  each  of  the  scrip  certificates, 
together  with  his  address  aad  description  and 
particulars  of  t^e  amount  of  the  stock  held  by 
aim,  were  entered  in  the  books,  and  a  certificate 
^ras  issued  to  the  person  whose  name  was  so 
inscribed.  Tbe  amount  oi  stock  inscribed  before 
the  20tb  June  1899  was  200,3001.  The  amount 
inscribed  on  the  20th  Jane  1899  waa  ml,  and  the 
amoant  inscribed  after  the  20th  Jane  1899  waa 
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799.600L,  and  tbere  remaina  tbe  sam  of  lOd. 
not  yet  uuoribed. 

After  the  first  ajlotmmt  ot  the  stock  and 
before  the  same  was  paid  np  in  fnll,  deolinga  in 
the  partly  paid  stock,  represented  by  scrip  to 
bearer,  took  place  on  the  London  Stock  Exchuige, 
and  deliyery  of  the  scrip  was  treated  as  consti- 
tnting  a  tttmsfer  of  the  partly  paid  stock,  the 
further  payments  being  accepted  from  and  the 
further  receipts  beinff  ^ren  to  the  bearers  for 
the  time  being  of  suon  scrip ;  the  inscription  of 
the  stock  when  fully  paid  was  made  in  favour  of 
the  person  producing  tbe  scrip  certificates  to 
bearer,  irrespective  (M  the  person  to  whom  the 
original  allotment  was  made.  The  letters  of 
allotment  or  provisional  recfupts  were  in  fact 
also  treated  as  tranferable  by  delivery,  and 
were  sold  and  dealt  in  as  bearer  seonritieB. 
Tbe  scrip  oertifioatea  to  bearer  were  dated  the 
24th  April  1899.  bnt  were  not  in  faot  issued 
mitil  the  2nd  May  1899,  when  they  oonld  be 
obtained  on  application  in  exchange  for  tbe  pro- 
visional receipts,  and  were  immediately  marl 
able. 

Tbe  Finance  Act  1899  (62  &  63  Yict.  0.  9)  came 
into  operation  on  the  20th  Jane  1899. 

No  statement  of  the  amoant  to  be  secured  bj 
the  issae  of  the  loan  capital  or  any  part  thereof 
waa  delivered  to  the  Cfommiasioners  of  Inland 
B«venae  before  the  issae  thereof,  or  has  since 
been  delivered  in  the  manner  mentioned  in  sect.  8 
of  the  Finance  Act  1899. 

The  A^mey-Crenaral  contended  that  the 
whole  of  tbe  loan  oapital,  save  209,4001.  (being 
the  amonnt  on  which  the  final  liutalments  were 

gud  before  the  coming  into  operation  of  the 
inance  Act)  was  issued  after  the  coming  into 
operation  of  the  Act,  and  that  the  dnty  imposed 
bv  sect  8  (2)  of  the  Finance  Act  1899  was  pay. 
able  in  respect  thereof. 

The  defendants  contended  that  the  whole  of 
the  loan  capital  was  issued  before  the  coming 
into  operation  of  the  Act,  and  that  no  duty  ia 
payable  on  auy  part  thereof  nndo-  aeot.  8  <rf  tbe 
Finance  Act  1899. 

Tbeqaestion  for  the  opinion  of  the  coort  was 
whether  the  loan  capital,  other  than  the  209.4001. 
or  any  part  <^  it,  waa  issued  subseqoently  to  tbe 
coming  into  OQperaticm  of  the  Finance  Act.  If  the 
decision  was  in  the  affirmative  juc^ment  was  to 
be  entered  for  the  Grown  for  duty  at  the  rate  <d 
2$.  6d.  for  every  lOOL  of  the  atook  iasa^d  snbae- 
qnently  to  tbe  coming  into '  (deration  of  the 
Finance  Aot. 

By  the  Finanoe  Aot  1899  (62  &  68  Tiot  c  9). 

S.8: 

(1)  Where  any  looal  antbority,  oorpoxation,  oompaay, 
or  body  of  persona  formed  or  established  in  the  TTnltaS 
£iagdom,  propose  to  iaane  any  loan  oapital  they  shall, 
before  tiia  isaoa  tbweof,  deliver  to  tbe  oommlaaionass  a 
etatameat  of  the  amoant  ]^opossd  to  be  aaoaiad  by  tba 
issue. 

(2)  Sabjeot  to  the  provisions  oi  this  sestion,  every 
BOoh  statmnsat  shaU  be  ohazgad  with  aa  ad  valormn 
staaip  duty  ct  two  aUUints  sad  ■''lymitt  for  evsry 
haodrsd  pounds  and  sny  fiastion  of  a  bandred  ponads 
over  aay  maltiple  of  a  haadred  poands  of  the  smeaat 
proposed  to  be  seonred  hj  the  isane,  and  tbs  amoant  of 
tiie  dntj  shall  be  a  debt  dae  to  Her  Majeaty. 


The  Atiomey-Getural  (Sir 
and  £owIa(f  for  the  Grown. 


R.  Finlay,  K.C.) 
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PoissoH  AVD  Woods  v,  Bobkbtbon  ahd  Tobtbt. 


[Ot.  or  App. 


Zaw$on  WtUUm,  CO.  and  Qon  BrowM  for  the 
defendants. 

Fhiluuobb,  J.— All  I  have  to  determine  here 
is  whether  thia.  loan  capital  was  issued  after  the 
20fch  June.   It  appeara  as  regards  that  portion 
of  the  loan  on  which  duty  is  now  songht  to  be 
chained,  namely,  the  million  leas  209.i00I.,  the 
final  instalment  was  not  paid  until  the  21st  June, 
ud  therefore  the  inacnilnng  <d  the  stock  was 
not  complete  u  r^arde  this  portion  until  erea 
later  than  the  2l8t  June.  It  Is  oontended  on 
bdiaU  ot  the  Crown  that,  iBasmnch  as  the  final 
parent  was  not  made  until  after  the  20bh  June, 
this  loan  capital  was  issued  after  the  passing  of 
the  Finance  Act  1899,  which  receiTed  the  royal 
assent  on  the  20th  June.   Now  I  do  not  say  at 
this  moment,  for  it  is  not  now  deunU»te  to  do 
so,  when  it  is  that  it  is  the  dotj  of  a  corpora- 
tion, endeavouring  to  raise  money  by  a  perma- 
nent loan,  and  desiring  to  conform  as  they 
should  to  the  provisions  of  seot  8  of  the  Finance 
Act  1899,  to  del  iver  the  statement  duly  stamped 
to  the  commissioners,  which  that  section  requires 
them  to  deliver.    It  may  be — and  there  are 
analones  which  would  certainly  point  to  that — 
that  they  must  do  it  before  they  advertise  for 
tmders  which  implies  an  obligation  or  promise  to 
aooept  tenders  within  the  terms  ot  the  advertise- 
ment.   It  ma^  be  tiiat  it  is  before  thety  do  that 
that  ther  must  deliver  this  stateOMnt.  I  am  not 
anre^  and  I  do  not  so  dedde,  bnt  what  I  do  feel 
sore  of  is  that  they  must  do  it  before  they  issue 
that  certificate  which  is  called  the  sorip,  certificate, 
and  I  understand  that  all  those  scrip  certificates 
were  issued  on  the  24th  April,  or  at  any  rate  con- 
siderably before  the  20tfa  June.   That  bei^  the 
case,  I  conceive  that  that  is  the  latest  date  which 
can  be  said  to  be  "  the  issue  "  within  the  mew- 
ing of  the  statute.    And  if,  as  I  think,  at  least 
by  that  date,  the  corporation  were  bound  to  do  it, 
they  were  equally  entitled  to  say  as  against  the 
Crown  that,  unless  that  date   falls  after  the 
coming  into  force  of  the  Finance  Act  1899,  they 
do  not  fall  within  this  sect.  8  at  all.    In  other 
words,  my  opinion  is  that  the  whole  of  this  issue 
of  the  million— not  merely  the  209.400I.~was 
Butde  befcve  the  20fch  June  1899,  and  therefore 
the  oorpcniaon  oonld  not  oomply  with  sect.  8,  and 
therefore  it  had  no  dul^  to  oomply  wiUi  that 
section.    They  are  thertfore  not  taxable.  I  do 
not  think  it  is  necessary  to  express  any  further 
opinion.    As  I  have  said,  the  analogy  of  the 
liability  of  oompanies,  when  they  originally  create 
their  capital,  or  where  their  capital   is  being 
increased,  to  the  tax  imposed  by  the  Stamp  Act 
1891,  bnt  enlarged  and  therefore  referred  to  by 
this  Act  of  1899,  in  the  very  section  which  imme- 
diately precedes  the  section  in  question,  would 
lead  one  to  suppose  that  the  statement  must  be 
delivered  to  the  commissionerB,  and  the  duty 
paid  before  there  is  an  attempt  to  get  from  the 
public  the  loan  capital  which  the  corporation  is 
seeking  to  raise.   Bnt  I  understand  and  appre- 
ciate the  fact  that  there  may  be  hardships  and 
didGcolties  in  that  construction,  and  I  do  not 
wish  at  8^  to  say  that  that  is  a  necessaiy  oonstmc- 
tion  here.    All  I  do  say  is  t^at  by  the  time  the 
corporation  have  issued  the  neoessaiy  cwtiftcaies 
whereby  they  have  bound  tbemselves,  upon  the 
creditor  complying  with  the  remainder  of  the 
terms,  to  issue  the  stock  to  him,  and  enter  him 
as  a  stockhddep— by  that  time  in  my  opinion  they 


have  issued  the  loan.  Therefore  I  must  give 
judgment  in  fevonr  of  the  defendants  with  costs 


^(Bitistthe  Grown. 


Jw^ment  accordingly. 


Solicitors  :  The  Solieilor  of  Inland  Revenue  ; 
F.  Venn  and  Co.»  for  K  B.  Pwltmere,  Liverpool. 


COURT  OF  APPEAU 

Tneeday,  Jan.  14. 
(Before  Williams,  Stiblino,  and  Cozbns- 

Habdt,  L.JJ.) 
Foiasoir  and  Woodb  v.  Bobebtbon  and 

TtTBVBT.  (a) 
APFBAL  FBOH  THE  CHANCERY  DITIBION. 

Practice — Trial  of  action—"  Liberty  to  apply  " — 
itMpscfton  qf  doeumentt — Recipe  reCuing  to 
teeret  remedy-~^oint  otonera — Recipe  in  posses, 
sion  of  one  owner — Bight  of  the  eo-otoner  U> 
iiupection. 

In  1895  E.  and  B.  were  joint  oionerB  of  the  original 
recipe  for  the  Tnanufaoture  of  a  eecret  specific  or 
remedy.    On  the  Wth  March  1896  E.  aaai^d 
hit  half-interett  to  W.,  the  aetignment  containing 
a  dauae  precluding  W.  from  the  right  of  know- 
ing the  secret  of  the  remedy.  On  the  23rd  March 
1896  W.  oMsigned  to  P.  one-half  of  hie  intereet. 
In  July  1897  B.  ateigned  one-quarter  of  hie  half 
intere^  to  P.,  but  without  communieaUng  the 
tecret  to  him.   In  1900  jB.  purported  to  ateign 
to  T.  the  aheUute  toU  right  and  intereat  in  the 
remedy,  and  handed  to  him  the  original  recipe. 
P.  and  W.  brought  an  action  against  B.  and  T. 
deuming  a  dedaratum  Oui  tJu  alleged  ateign- 
ment  ioT.waa  afiraudontiteirriahte  and  void, 
and  that  P.  was  entitled  to  have  the  recipe  s&oion- 
to  him  by  T. 
The  action  was  tried  by  Kehewich,  J.  who,  by  a» 
order  dated  the  10th  July  1901,  declared  that  the 
effect  of  the  various  aaaignmenta  was  to  veet  ikree- 
eighth*  of  the  remedy  in  T.,  three-eightha  in  P., 
and  two-eighthe  in  W.   Sis  Lordship,  however, 
gave  no  decision  upon  the  right  of  P.  to  iMpeef 
the  recipe.   Liberty  was  given  to  apply. 
It  appeared  that  the  original  recipe  was  writtenon 
a  piece  of  p(vper,  which  was  destroyed  by  T. 
shortly  after  the  trial,  hut  that  he  had  kept  a 
copy  of  it,  which  was  now  in  his  possession,  and 
which  he  refused  to  produce,    A  motion  was 
aubsequently  made  by  P,,  under  the  liberty  to 
apply,  that  he  might  be  at  liberty  to  inject  and 
take  copies  of  the  recipe. 
It  was  aeeUed  by  Joyce,  J.  that  the  right  to  a 
share  in  the  remet^  did  not  involve  a  right 
to  the  knowledge  of  tM  secret  for  which  P.  ought 
to  have  bargained  before  paying  his  money ;  and 
that  therefore  the  a^hcation  must  be  refused. 
P,  appealed. 

Setd,  without  deciding  the  point  determined  by 
Joyce,  J.,  that  the  liberty  to  apply  reserved  by 
the  order  ofKekewich,  J.  did  not  cover  such  an 
application  aa  the  present ;  and  that  therefore, 
on  that  ground,  the  appeal  must  be  dismissed,  but 
without  prejudice  to  any  wbsequent  proeeedinga. 

(a)  BflpartMl  by  E,  A.  Suutchlst,  Esq.,  ^^ateiHit-L»w. 
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PoiBSOH,  one  of  the  plaintiffB  in  this  action, 
daimod  to  be  entitled  to  a  joint  interest  in  a 
eaoret  spadfic  or  remedy;  and  a  motion  in  the 
action  was  made  bj  that  plaintiff  that  he  might 
be  at  libertj  to  inspect,  and  take  copies  of,  the 
original  recipe  for  the  mannfactare  of  the  remedy 
which  had  oeen  handed  by  George  Rowland 
Edwards  to  the  defendant  Bobertson,  and  was 
then  in  the  possession,  castody,  or  power  of  the 
defendant  Tnrwey ;  and  that  the  defendant  TorreT 
might  be  ordoed  to  prodnce  the  redpe  lor  buou 
mn>ection. 

R  appeared  that  in  1895  the  redpe  became  the 
joint  property  of  G.  B.  Edwards  and  the  defen- 
dant Bohertson. 

By  an  asraement  dated  fhe  2Bd  Uarch  1896, 
G.  B.  Edwuda  aanei  with  the  defendant 
Boberteon  iliat  he  should  hare  the  eole  right  of 
dealing  with  the  remedy  for  their  joint  benefit, 
and  thai  Q.  B.  Edwards  ahonld  not  disdose  the 
secret.  Under  that  agreement  the  defendant 
Bobertson  aooordingly  oecame  entitled  to  one- 
half  of  the  profits,  he  undertaking  the  whole 
boainess  management,  and  G.  B.  Edwards  bung 
in  the  position  of  a  sleeping  partner. 

By  an  indrature  dated  the  11th  Uaroh  1896, 
G.  K.  Edwards  assigned  his  half-interest  in  the 
remedy  to  the  plaintiff  Woods,  the  assignment 
cont^ning  a  (uaiue  precluding  the  ^aintifl 
Woods  from  the  right  of  knowing  the  secret 
the  remedy. 

.  By  an  indenture  dated  fhe  23rd  Uarch  1896, 
the  plaintiff  Woods  assigned  to  the  plaintiff 
Fcnason  <me-half  of  his  half-interest  in  Uie 
remedy. 

On  the  6th  JnlylR97  the  defendant  Robertson, 
hj  a  docament  in  writing,  assigned  one-qnarterof 
his  half-interMt  to  tjie  plaintiff  Poisson,  bat 
without  commnnieating  the  secret  to  him, 
although  there  was  no  covenant  that  it  should 
not  be  communicated  to  him. 

On  the  1st  Aug.  1900  the  defendant  Robert- 
son  purported  to  assign  to  the  defendant 
Turvey  tne  absolute  sole  right  and  interest  in 
the  remedy,  and  he  thereupon  comtnunicated 
the  recipe  to  the  d^endant  Turvey,  handing 
to  him  the  original  paper  upou  which  it  was 
written. 

The  phuntiffs  Poisson  and  Woods  broaght  this 
action,  claiming  a  declaration  that  the  alleged 
aengnment  to  uie  defendant  Tnrrey  waa  a  fraud 
on  tiieir  rU^ta  and  void*  and  an  order  that  the 
def  mdant  Tnmry  should  deliver  up  the  reiupe  and 
other  documents  banded  to  him  by  tiie  defendant 
Siobertson.  The  plaintiff  further  claimed  an 
injunction  to  resti-aiu  the  defendant  Turvey  from 
manufacturing,  selling,  or  dealing  with  the 
remedy  or  nom  disclosing  the  secret  to  any 
person  other  than  the  plaintiff  Poisson,  a 
declaration  that  the  plaintiff  Poisson  was  entitled 
to  have  the  remedy  communicated  to  him,  an 
order  directing  the  defendant  Robertson  to 
deliver  to  the  plaintiff  Poisson  a  true  copy  of 
the  recipe,  and  an  account  of  all  dealings 
with  the  remedy  by  the  defendant  Tarvey. 

The  action  was  tried  by  Kekewich,  J.,  who,  by 
an  order  dated  the  10th  July  1901,  declared  the 
effect  of  the  variouB  assignments  was  to  vest 
three-dghths  in  fhe  defendant  Tnnrey,  three- 
eighths  in  the^ainiiff  Poisson,  and  two-eighths 
in  the  plaintiff  Woods.  But  his  Lordship  decided 
that  this  did  not  entitle  the  plaintiffs  to  an  account, 


and  the  learned  judge  gave  no  dedsion  n^>on  the 
question  of  the  right  of  the  plaintiff  Poisson  to 
inniiect  the  recipe. 

Liberty  was  given  to  apply;  and  the  motion 
was  brought  on  by  the  plaintiff  Poisson  under  the 
liberty  to  apply  given  in  the  acti<m.  . 

It  appeared  from  the  evidence  that  the  original 
paper  upon  which  the  recipe  was  written  had 
become  worn  out,  and  waa  conseqaentiy,  since  the 
trial  of  t^e  action,  destroyed  by  the  defendant 
Turvey,  who,  however,  had  taken  and  kept  a  copy 
of  it.  This  was  now  in  his  possession,  and  he 
refused  to  produce  it. 

On  the  26th  Nov.  1901  the  motion  oame  on  to 
be  heard  before  Jajce,  J.,  when  the  following 
judgment  waa  delivered  ^— 

JOTCB,  J. — This  is  a  most  extraordinary  case, 
and  I  regret  that  I  do  not  see  my  way  to  make 
the  order  asked  for  on  the  defendant  Tnrrey.  Uy 
present  impression  ie  that  the  idaintaff  Foisaon 
can  only  succeed  by  showing  that  he  has  some 
right  of  property,  l^al  or  equitable^  in  the  piece 
of  paper  upon  whidi  the  recipe  was  written,  or 
that  he  has  some  contract,  express  or  implied,  for 
t^e  production  of  it.  The  right  to  an  interest  in 
the  remedy  does  not  neoeasan^  involve  a  nght  to 
the  papw  upon  which  the  reoi^  is  written,  or  to 
a  knowledge  of  the  secret.  It  is  not  like  the  case 
of  a  tiUe  deed  or  copyright.  Under  the  assign- 
ments prior  to  the  one  dated  the  6th  July  1^7^ 
the  plamtiffs  Poisson  and  Woods  had  shares  in 
what  is  called  the  "  secret  remedy,"  but  only 
under  documents  which  provided  that  they  shoold. 
not  know  t^e  secret.  It  was  only  under  the  doca- 
ment of  that  date  that  the  plaintiff  Foisaon  become;- 
entitled  to  know  the  secret.  The  truth  ia  that' 
the  plwntiff  Fcosson  ought  not  to  have  paid  hu 
money  until  he  had  seen  the  documentj  or  he 
ahnuld  have  had  inserted  a  covenant  for  ita  pro- 
duction. The  defendant  Bobertson  affected  to 
assign  the  whole  remedy  to  the  defendant  Tnrrey, 
who  took  .without  notice  of  .the  earlier  assignment. 
Then  at  the  trial  of  the  action  before  Kekewich,  J. 
the  plaintiff  Poisson  asked  by  his  pleadings  for 
an  order  for  the  delivery  of  the  recipe  to  him,  and 
by  amendment  that  the  defendant  Tarvey  should, 
show  it  to  him.  Notwithstanding  that  the  judg- 
ment gave  no  such  relief,  but  merely  a  declaration, 
as  to  uie  interests  of  the  parties  in  the  remedy. 
So  the  plaintiff  Poisson  is  in  a  difficult  position  in 
coming  to  ask  the  court  now  for  relief  which  h& 
failed  to  obtain  on  that  occasion.  For  these 
reasons  I  do  not  see  my  way  to  make  a  positive 
order  on  Turvey  to  show  the  paper.  The  appli- 
cation must  therefore  be  refused.  Tlua  is, 
however,  without  prejudice  to  any  aabseqoent 
application. 

From  that  decision  the  plaintiff  Poisson  now 
appealed. 

Hughes,  K.C.  and  Harman  for  the  appellant.— 
According  to  the  judgment  of  £ekewich,  J.  the 
appellant  is  interested  in  the  recipe  to  the  extent 
01  three- eighths.  Although  under  the  assign- 
ment to  him  of  two-eighths  by  the  plaintiff 
Woods  he  is  not  entitled  to  know  the  secret  of 
the  recipe,  yet,  under  the  assignment  to  him  of 
the  other  one-eightii  by  the  defendant  Bobrat- 
son,  he  is  so  entitled.  He  is  therefore  entitled 
to  see  and  to  take  a  copy  of  the  recipe.  In 
this  respect  he  has  the  same  rights  as  that 
of  a  tenant  in  common  of  land,  wj)o  has  tiie 
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right  to  see  the  title  deeds  of  tiie  property  in 
which  he  ia  intereited  : 

Baxter  t.  Homt,  5  Biog.  X.  C.  283 ; 

BnlloD  &  Leslce^B  Preoedenta  of  PlawUor,  2nd  adtfc., 
p.  254. 

By  Order  XXXI.,  r.  14,  express  power  is  given  to 
the  oonrt  or  a  judge  to  order  prodaction  of  dooa- 
ments  "  at  any  time  daring  the  pendeuoy  of  any 
oanse  or  matter."  This  is  a  cause  or  matter 
whioh  ia  now  "  pending  "  before  the  court  within 
the  meaning  of  that  riue.  And  under  the  "  liberty 
to  apply"  reserved  by  the  jadgment  of  Keke- 
wieh,  J.  the  ooart  shonld  order  ^odnction  of  the 
recipe. 

Wright  Taylor  (IVarringion,  K.C.  with  him), 
for  the  respondent  Torrey,  took  the  objection 
that  this  was  an  applioatiMi  which  oontd  not  be 
made  under  the  liberty  to  apply  contained  in  the 
order  of  Kekewich,  J. 

Williams,  L  J. — Everyone  mnst  be  a  goide  to 
himself  as  to  what  ia  expedient  in  his  own  bnsi- 
ness ;  but  cs  the  matter  stands,  it  seems  to  me 
that  this  action  must  be  considered  as  having 
oome  to  an  end.  There  is  a  iudgment,  and  nader 
it  it  is  plain  that  the  plaintiff  has  got  two-eighths 
of  what  has  been  oalied  a  "  dormant  right,"  and 
■one-eighth  of  what  has  been  oalied  an  "aotive 
right."  That  judsment  Teserved  "liberty  to 
apply."  But  that  wms  not  carry  the  matter  any 
farther.  The  action  has,  I  repeat,  come  to  an  end^ 
All  that  the  court  has  been  asked  to  adjndicate 
vpon  has  been  adjudioated  upon,  and  the  action 
is  not  of  such  a  nature  as  that  any  oonseqaential 
remedy  has  to  be  worked  out.  Under  thoee  cir- 
-oamstancee,  it  seems  to  me  that  this  objeoti<m 
must  prevEul.  It  is  not  desirable  at  any  time 
-that  the  court  should  decide  questions  whioh  it  is 
not  necessary  that  the  court  should  deal  with  for 
-the  determination  of  an  action  before  it.  There- 
fore I  do  not  propose  in  the  slightest  d^reeto 
lay  down  ihe  law  with  regard  to  what  might  be 
Uie  rights  of  a  coK>wner  of  property  in  a  case 
like  the  present.  All  I  can  aay  is  that  if  the 
result  of  tiie  contract  hen  is  that  the  pluntift 
has  beoome  oo*owner  of  a  chattel,  and  that  chattel 
has  been  ccmTerted  by  the  other  oO'Owner,  the 
defendant,  I  am  not  aware  of  any.mle  of  law 
which  would  ■  debar  the  other  oo-owner  from 
bringing  an  action  for  that  conversion.  If  the 
'to-owner,  the  defendant,  in  this  case  has  dealt  with 
the  joint  property  selling  it,  I  wish  to  say — 
and  in  this  respect  I  am  speaking  only  for 
myself,  and  not  for  any  ot^er  member  of  the 
<!oart — that  I  am  not,  as  at  present  advised,  pre- 
pared to  say  that  the  other  oo-owner,  who  was 
not  originally  a  party  to  the  sale,  could  not  oome 
in  by  action  ana  compel  his  oo-owner  to  account 
for  the  moneys  resuHmg  from  the  sale  of  that 
common  property  or  any  part  of  it.  But  the 
coart  has  not  to  decide  that  question  on  the 
present  occasion,  and  I  will  not  further  discuss 
it.  The  i^peal  must,  therefore,  be  dismissed  with 
costs,  bnt  without  prejudice  to  any  snbsequent 
proceedings. 

STiBLina,  liJ.—I  am  of  the  same  opinion.  I 
aim  think  that  such  an  applioatiott  as  the  present 
cannot  be  made  under  the  "  liberty  to  apply " 
reserved  in  this  action.  The  judgment  contuned 
a  declaration  as  Jo  the  interests  of  the  parties, 
and  then  foUowea  an  order  to  tar  the  costs  of  the 
action,  with  "  liberty  to  apply."  But  the  inser- 
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tion  of  those  words  does  not  add  to  the  force  ot 
the  order,  and  it  does  not  enable  the  court  to  deal 
with  other  matters  which  do  not  arise  in  the 
coarse  of  working  out  the  judgment.  For  that 
reason  I  think  tiiat  the  order  made  by  the  learned 
judge  was  right.  As  to  the  merits  of  the  case, 
not  having  heard  what  has  to  be  said  by  the 
other  side,  I  am  not  prepared  to  hold  that  the 
plaintiit  would  not  be  entitled  to  some  relief  in 
a  properlT-constitnted  action.  Upon  that,  how- 
ever, not  hftrht|;.  as  I  say,  heard  a  f  nil  aignmoit, 
I  will  add  nothing. 

GozENS-HuDT,  L.J.— I  agree.  It  has  been 
argued  by  Ur.  Hughes  on  beludf  of  the  appellant 
that  there  is  express  power  given  to  the  ooart 
or  a  judge  to  oraer  pn>duotion  of  docaments  at 
any  time  under  Order  XXXI.,  r.  14.  He  pro- 
ceeded to  argue  that  this  canse  of  action  is  pend- 
ing. Under  Order  XXXT.,  r.  1^  tiiere  is  no 
doubt  exprws  power  for  the  court  to  ordor  the 

S redaction  of  any  doonment "  during  the  pendp 
enoy  of  any  cause  or  matter " ;  and  it  is  said 
that  the  present  action  is  now  "  pendiug  "  before 
this  court  within  that  rule.  But  I  do  not  think 
that  is  the  meaning  of  the  role.  This  is  not  a 
"oanse  or  matter"  within  the  meaning  of  it,  and 
it  is  not  so  became  of  the  formal  addition  <rf  the 
words   liberty  to  iq)ply."  df^issad. 

Solicitor  for  the  appellant,  J.  A.  Maxwell. 
SoUoitor  for  the  respondents,  Maurice  3foteI«y. 


March  14, 15.  and  17. 

(Before  Willxakb,  SxiBUira,  and  Cobinb- 
Habdt,  LJJ.) 

BEatob,  Ac,  of  BLA.CEBUSiit «.  Savdbbsok.  (a) 

APPEAL  FBOBE  THB  EINO's  BBNCH  DITISIO'lT. 

Local  government — Paving  workt — Recovery  of 
expenMee — Bummary  remedy — Action  in  Hiffh 
Cowt — Limitation  of  action — Summary  June- 
diction  Act  1848  fll  &  12  Viet,  c  43).  s.  11— 
Blatskhwm  Improvem^sni  Act  1882  (45  £  46 
Vict.  e.  cexUii.),  u.  26,  232, 247. 

'  Ah  custion  teas  brought  hy  a  micnieipal  corporation 
wider  their  local  Act  o/1882  againet  the  defers , 
dante  to  recover  from  them  the  apportioned 
thares  of  the  expentes  ofmaJeing  up  and  paving 
a  certain  street  in  Blackburn,  whteh  work  had 
been  done  by  the  plainHfft  purauant  to  teet.  26  of 
that  Act.  The  etreet  locu  deaeribedin  the  plain- 
tifft*  notice  ae  a  "  back  road  "  only  (a  definition 
need  in  the  Act  of  1882)  eitttaie  behind  some 
houeet  of  which  the  defendants  wtre  the  owner*. 
The  d^emUint*  rawed  two  defoneee  to  the  aetion : 
Firetf  the  requieUe  noUeee  eaUbng  on  fk» 
defeniante  to  io  the  work  Aod  not  ftssn  eerved 
on  them ;  seeomUy,  that  iheproeeedingM  wereout 
of  timCf  not  having  bfon  commenced  within  sias 
month*  from  the  date  of  the  eervice  of  the  notice 
of  demMud  for  payment.  The  latter  quettion 
turned  on  the  conetruetion  of  *eci.  232  of  the  Act 
of  1882,  which  provided  that  all  ea^tenee*  recover- 
able  under  that  Act  might  be  recovered  in  a 
summary  manner,  "or,  if  the  corporation  think 
fU,  in  the  superior  courts  or  any  court  of  com- 
peteni  jwriaiietion.'* 

(«)  BtporM  1)7  E.  A.  ScuTCBUtY,  EBq.jJ|(nister4M««. 
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Bdd,  ihat,  cutoihe  firtt  ground  of  i2«/«iicm,  propw 
wHeea  had  fteen  given. 

Dtei$um  of  Matheto,  J.  affirmed. 

Stldt  ihat,  <u  to  the  aeeond  ground  of  defence,  the 
tntee^eetitfteet.  232  of  the  local  AetoflS82,  read 
i»  eonjunmon  with  sect.  247,  waa  to  entitle  the 
^aintiffe to reemer^epenses payable  by  anovmer 
either  hg  mmmory  proeeeaingt  before  the 
■magietraif,  vihieh  m«n  be  taken  within  §ix 
vumtha,  or  bp  action  in  the  tupertor  eourte  or  in 
any  court  of  competent  jurUdietion,  and  thai  t}^ 
limitaiion  of  eix  monthe  did  not  apply  to  the 
aitemaiive  proceedings  in  the  High  Cowrt. 

Deeieion     Maihew,  J,  retened. 

Tottenham  Local  Board  v.  Bowell  (35  L.  T.  Bep. 
887;  1  Div,  514}  and  Teetrj  of  Hamroer- 
■mith  V.  Lowenfeld  (75  L.  T.  Bep.  182 ;  (1896) 
B.  278)  dieHnguithed. 

Thzs  action  was  brought  by  the  plwnUffs,  the 
Mayor.  Aldermen,  and  BargeBses  of  the  Boroaeh 
<tf  Blaokbnmt  against  the  defendant*,  Charles 
AnRostiu  SandonoB  and  others,  the  plaintiffs' 
claim  being  for  the  amonnt  of  expenses  (541. 15c.) 
settled  and  apportioned  against  the  defendants 
purBoatit  to  vie  Blackburn  Xmprovement  Act 
1882  in  respect  of  the  excavating,  ballasting, 
paving,  grouting  vith  pitch,  Slc.,  certain  streets 
behind  tbe  defendants'  propertj,  and  for  interest 
tliereon  (4Z.  St.  lOd.)  at  the  rate  of  51.  per  cent, 
per  annum  from  the  18th  Aug.  1898,  payment  of 
the  amonnt  of  expenses  having,  the  plaintiffs 
stated,  been  dnlr  demanded  ot  the  defendants  on 
the  18th  July  1898. 

The  defendants,  who  were  mortgagees  in 
possession  of  the  property  behind  which  tbe 
streets  in  question  had  been  made  up  br  the 
plaintiffs,  contended  that  they  were  not  indebted 
to  the  plaintiffs  in  the  amounts  <daimed  in  this 
acticm. 

The  defendants  stated  that  by  way  of  objection 
to  what  purported  to  be  notioes  of  apportion- 
ment, made  by  the  plaintiffs*  snrveyor  and 
dated  the  1st  July  1898,  of  certain  expenses, 
inoladiag  tbe  expenses  claimed  in  this  action,  the 
defendants,  in  a  letter,  dated  the  4th  July  1898, 
written  and  sent  by  the  defendants*  solicitors  to 
the  plaintiffs'  surveyor,  informed  the  plaintiffs,  as 
the  tact  was,  that  no  notice  had  been  served  upon 
the  defendants  requiring  them  to  make  up  the 
streets  in  question ;  and  that  what  purported  to 
be  notices  of  reapportionment  by  the  plaintiffs* 
surveyor  of  the  expenses,  including  the  expenses 
claimed  in  this  action,  were  given  by  the  plaintiffs 
to  the  defendants  <m  the  18th  July  1898,  and  the 
writ  in  this  aotiott  was  not  issued  until  the  28th 
Feb.  1900.  The  defendants  therefore  oontended 
that  this  action  was  not  oommenoed  within  the 
time  limited  by  law  In  that  behalf — namely,  by  tbe 
Blackburn  Improvement  Aot  1882,  as.  232,  245, 
and  by  the  SamBUur  Jurisdiction  Aot  18l8  (II  Sl 
12  Vict  c.  43),s.ll. 

It  appeared  that  tbe  street  in  question  was 
desoribM  in  the  plaintiffs*  notice  as  a  "back 
nad**  only — a  definition  nsed  in  the  Local  Aot  of 
1882. 

By  sect.  26  of  tbe  Blackburn  Improvement  Act 
1882  the  plaintifEs,  as  the  Corporation  of  Black- 
bum,  were  empowered  by  notice  given  to  the 
owners  or  occupiers  of  lands  fronting,  adjoining, 
or  abutting  upon  certain  streets  or  parts  of 
streets  as  therua  mentioned  to  require  them  to 
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sewer^  drain,  level,  pave,  flig  or  channel,  metal, 
and  make  good  such  streets  or  parts  of  streets, 
and,  if  the  requirements  of  such  notices  were  not 
complied  with,  to  execute  the  works  referred  to 
therein ;  and  it  was  tliereby  further  enacted  that 
"  the  expenses  incurred  by  them '' — that  is  to  say, 
the  oorporation — "  in  so  doing  shall  be  paid 
the  owners  in  default  in  such  proportions  as  shall 
be  settied  hy  tbe  surveyor." 

By  sect.  282  of  the  sameAct  provision  was  made 
for  the  recovery  of  sooh  expenses  by  summary 
proceeding  "or,  if  the  corporation  tbink  fit,  in 
the  superior  courts  or  any  court  of  competent 
jurisdiction." 

By  sect.  234  the  surveyor's  apportionment  of 
expenses  was  made  conclasive  unless  objected  to 
within  one  month  from  notice  thereof. 

By  sect.  235  provision  was  made  with  regard  to 
payment  of  interest,  and  it  was  enacted  tlut 

Notioe  of  the  ■orrejoc's  apportionmettt  shall  be  desnud 
a  snffloient  dsmand  for  all  purposes  whatsosvcr. 

By  sect  245  it  was,  (amongst  other  things) 
enaoted  that 

In  all  summary  proosedingB  hj  the  oorprntion  for 
the  recovery  of  expanses  inntzred  by  them  in  works  of 
private  improvement  the  lime  within  whioh  snoh  pro- 
ceedings may  be  takw  sfasU  be  reokoned  from  tbe  date 
of  ssrvioe  oi  the  sotios  of  demand. 

By  an  order  of  tbe  master,  dated  the  9th  July 
1900,  it  was  ordered  that  the  action  should  be 
tried  in  Middlesex  by  a  judge  alone  instead  of 
with  a  speiual  jury,  as  directed  in  the  order  for 
directions. 

Accordingly,  on  the  19th  Dec.  1900  the  actioik 
came  oa  for  trial  before  Hathew,  J.,  when  the- 
following  jadgment  was  delivered : 

Uatrxw.  J.—irpon  the  first  pt^t  which  has 
been  raised  here  I  shonld  have  no  doubt  what- 
ever. The  notice  here  is  ample.  On  the  seooncl 
point  I  cannot  distingnish  Uiis  case  from  the- 
authoritins  that  have  been  <uted  to  me,  and  the 
construction  of  sect.  232  of  the  Blackbnm 
Improvement  Act  1882  seems  to  me  to  be 
governed  by  the  oases  referred  to — Tottenham 
Local  Board  r.  BoweU  (35  L.  T.  Bep.  887 ;  1  Ex.  Div. 
514J,  and  the  more  recent  case  of  Veatry  of  Sam- 
mertmilh  v.  Loicenfeld  (75  L.  T.  Bep.  182 ;  (189&). 
2  Q.  B.  278).  Sect.  232  in  tbe  earlier  part  makes- 
expenses  recoverable  within  six  montlis  by  suin- 
mary  method.  That  is  the  effect  of  the  earlier 
part  of  the  section,  and  there  follows  an  option — 
"  or,  if  the  corporation  think  fit,  in  the  superior 
courts,  or  any  court  of  competent  jurisdiction." 
Now  the  two  authorities  tiiat  I  have  referred  to, 
it  seems  to  me  perfeotiy  reasonably,  say  that  on 
the  whole  of  tiie  seetion  taken  t«;ether,  that 
limitatiim  of  six  months  was  intenwd  to  apply 
not  merely  to  the  summary  proceedings,  but  to 
the  alternative  and  optional  proceedings  given  by 
the  section.    Then  an  argument  has  bten  sug. 

fsted  upon  the  section  as  to  successive  owners, 
have  no  doubt  it  struck  one  at  first  as  a  8in< 
gular  thing  that  a  debt  should  be  gone  as  against 
the  original  owner,  and  should  revive  sgainst  the 
BuooesBive  owner,  and  should  further  become  a 
rmanent  oharge  upon  the  property  and  yet  not 
recoverable  by  an  action  in  a  superior  court. 
All  I  can  sa^  is  that  the  section  as  to  suooessive 
owners  applies  to  successive  owners,  and  does  not 
apply  to  original  owners.  Therefore,  that  section 
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does  not  seem  to  me  to  control  seot.  232.  I  think 
that  seotion  mast  he  construed  as  contended  hj 
the  defondante,  and  tiiat  there  most  be  judgment 
f(v  fhem  with  oosts. 

From  the  decision  on  the  eeoond  point  the 
plaintiffs  now  appealed. 

Banckweritt  K.O.  (with  him  Maemorran,  K.C. 
and  W.  Maekensie)  for  the  appellants. — With 
regard  to  sect.  232  of  the  Blackburn  Improve- 
ment Act  1882,  it  is  admitted  that  tJie  period  of 
limitatioii  is  six  months  under  seot.  11  of  the 
SommaiT  Jorisdiotion  Act  ISiS,  if  the  expenses 
are  ■oagnt  to  be  reoorered  in  a  soinmaiy  manner. 
Bat  the  nz  months  limitation  has  no  application 
if  the  plaintiffa  bring  their  action  "  in  the  superior 
courts  or  any  court  of  competent  jurisdiction." 
The  defendants  say  that  becaase  there  are  alter- 
native remedies  under  sect.  232  the  action  mast 
be  brought  within  the  time  specified.  But  that 
is,  I  submit,  not  the  true  construction.  The 
plaintdffs  must  give  a  month's  notice  of  their 
demand,  sad  six  months  most  follow,  so  that 
^even  months  may  elapse.  Bat  the  six  months 
was  not  intended  to  be  the  limit  of  time  in  any 
event.  Mathew,  J.  relied  upon  the  cases  of 
Tottenham  Local  Board  v.  BoioeU  (35  L.  T.  Bep. 
887;  1  Ex.  Div.  514).  and  Veatry  of  £[ammer»mUh 
V.  Lowenfeld  {V5  L.  T.  Eep.  182 ;  (1896)  2  Q.  B. 
278),  which  his  Lordship  considered  governed  the 
jmsent  case*  and  by  whicb  he  felt  himself  bound. 
Bat  those  oases  are,  I  submit,  quite  distingnish- 
aUa.  ThoMloaaes,  iti  is  true,  are  vary  liu  the 
presoit,  but  it  was  a  wnmg  view  to  hold  that 
Itsj  ap^ied  here,  as  each  mw  dedded  under  a 
diflmnt  statute.  Ha  referred  also  to 

Bubsr  v.  St«ia«r,  S  Biaff.  TS.  C.  802,  at  p.  210 ; 
Wut  Sam  Local  Board  v.  Maddanu,     h.  T.  Bep. 

809  ;  40  J.  P.  47Qj 
Jfayer,  fe.,  itf  Lttda  v.  RofuKaw,  SI  J.  F.  441. 

fWizxiAHS,  L.J.  referred  to  Fesfry  of  8t. 
JPanenu  v.  Batterbury,  2  C.  B.  N.  S.  477.] 

C.  A.  BuateU,  K.C.  and  B.  G.  Lutkington  for 
the  reapcmdents. 

Danekwertt,  K.O.  replied. 

Cur.  adv.  vuU. 
March  17.— The  following  written  jadgments 
were  delivered : 

WiLLiAHS,  L.J.— Upon  the  first  point  I  agree 
with  Mathew,  J.  Toe  notice  here  is  ample.  In 
my  judgment  the  mistake  in  the  description  of 
the  road  as  a  "  back  road  "  could  not  have  misled 
the  defendants.  But  I  cannot  agree  tbat  the  con- 
struction of  sect  232  of  the  Bhukbam  Improre- 
ment  Act  1882  is  governed  by  the  different  cases 
referred  to  -in  Tottenham  Local  Board  v.  BoweU 
(35  L;  T.  Bep.  887 ;  1  Ex.  Div.  514).  In  tbat  case, 
as  alsd'in  tm"o»m  tt  Wett  Sam  Local  Board  r. 
Maddamt  (!tS'L.'T.  Bep.  809  ;  40  J.  P.  470),  the 
expenses  reconrable  were,  before  tiie  passing  of 
the  Act  which  gave  the  County  Gonrt  jurisdiction 
in  proceedings  for  the  recovery  of  demands  below 
20C,  recoverable  only  before  two  jnsbices  within 
tax  months  and  not  afterwards ;  and  the  court  held 
in  each  case  that  if  the  party  exercised  the  option 
of  proceeding  in  the  County  Court  he  must  do  so 
within  the  same  limit  of  time.  The  court  held, 
that  is,  that  the  Act  giving  the  option  to  proceed  in 
the  Coun^  Court  continued  as  long  as  the  right  to 
proceed  before  the  justices  existed,  and  no  longer ;  ■ 
bat  that,  when  the  six  months  had  elapsed,  the 
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right  to  proceed  before  the  justices  was  gone,  and 
ttwrefore  no  option  oonld  be  exercised,  and  th« 
right  to  sue  in  the  Ooon^  Court  was  at  an  end. 
By  the  earlier  Aota  the  period  for  recovery  was 
limited  to  that  which  waa  icundent  to  a  summary 
remedy.  The  L^^slature  did  not  say  that  l^e 
six  months'  limitaUon  imposed  on  the  right  ct 
action  so  created  was  to  be  alterod  when  it  enacted 
by  a  later  Act  that  the  statutory  right  of  at^tm 
might  be  enforced  in  a  Connty  Court.  This  is  the 
view  of  the  meaning  of  those  decisions  which  was 
taken  by  the  court  in  Mayor,  Ac,  of  Leeds  v.  Rob- 
ahaw  (51  J.  P.  441),  and  I  think  that  it  is  the  pUun 
meaning.  But  I  agree  with  Mr.  Bussell  that  that 
case  is  not  conclusive  of  the  present  case,  because 
in  that  case  the  right  was  a  right  which  the 
original  statute  creating  the  right  allowed  to  be 
enforced  by  proceedings  which  had  no  limitation 
like  that  contained  in  the  Summary  Jurisdiction 
Act  in  force  in  1877 ;  and  thai  in  1877  an  Act  of 
that^ear  gave  a  remedy  by  way  of  summary  pro< 
oeedinga  umited  to  one  year.  All  that  the  oonrb 
held  in  that  case  was  that  the  limit  to  the  tnm- 
mary  proceedings  allowed  hy  the  Act  (tf  1877  did 
did  not  constitute  a  limitation  of  the  remedies 
given  by  the  former  statutes  in  relation  to  the 
same  sabject-matter.  Mathew,  J.  goes  on  in  his 
judgment  to  refer  to  the  case  of  Vestry  of  Sam- 
meramith  v.  Lowenfeld  (75  L.  T.  Bep.  182 ;  (1896) 
2  Q.  B.  278)  as  a  decision  governing  the  construc- 
tion of  sect.  232  of  the  Blackbum  Improvement 
Act  1882.  But  although  that  case  comes  much 
nearer  to  the  present  case  than  the  oases  of  West 
Sam  Local  Board  v.  Maddama  {uhi  sup.)  and  Tot- 
tenham Local  Board  v.  Botoell  (ubi  sup.)  do,  yet  I 
cannot  think  that  they  govern  the  constractioa  of 
sect  232.  The  words  of  clause  2  of  sect.  11  of  the 
Public  Health  Act  (London)  1891,  which  Gave 
and  Wills,  JJ.  had  to  otmsbroe  in  that  oaa^  wero 
"such  costs  and  expenses  and  fines  inourzed  in 
relation  to  any  snoh  nnisanoe  may  be  teoovered 
in  a  summaiy  manner,  or  in  the  County  Oourt  or 
Hif^h  Court,  and  the  court  held  that  this  triple 
option  ceased  to  exist  if  one  of  the  options  ooaaed 
to  be  available  by  a  lapse  of  time  by  reason  of  a, 
limitation  applymg  to  that  option  oiUy— vis., 
limitation  of  six  months  in  the  case  of  summary 
procedure.  Now  I  would  reoiark,  with  referenoe 
to  that  case — first,  that  the  words  there  construed 
are  not  the  same  as  the  words  we  have  to  construe 
in  the  Blackburn  Act;  and  I  would  say  further 
that,  although  the  court  held  the  case  to  be 
governed  by  the  decision  of  Tottenham  Local 
Board  v.  Soioell  (ubi  tup.),  not  only  were  the  right 
and  the  remedies  ail  given  by  one  Act — ^unlike  the 
cases  of  Tottenham  Local  Board  v.  BoweU  {ubi 
sup.)  and  West  Sam  Local  Board  v.  JfaddawM 
(ti&j  sttp.),  in  which  a  ri^ht  anbjeot  to  a  limitaticm 
was  oreiUed  by  the  original  Act,  and  jurisdiotion 
given  by  a  latw  Act  to  enforce  that  rkfht  in  dw 
County  Court — but  also  in  the  case  oi  Vestry  of 
Sammeramith  v.  Lowenfeld  {ubi  aup.)  it  seems  to 
me  that  to  have  held  the  limitation  in  the  Sum- 
mary Jurisdiction  Act  not  to  apply  to  acticws 
-under  secL  11.  of  the  Public  Health  Act  would 
not  have  led  to  the  absurdly  of  holding  that  there 
was  a  different  limitation  in  the  oue  of  actions 
brought  to  recover  suois  under  201.  from  that 
which  was  to  prevail  in  cases  above  201.,  which 
was  a  consideration  which  weighed  very  much  with 
the  court  in  the  decision  oi  both  those  oases.  I 
now  proceed  to  deal  with  the  words  of  seot.  33&. 
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It  nuwthtu:  **A11  damages,  costa,  and  ezpensea 
veooreraUe  iinder  this  Act  or  the  local  Acts  or 
■aajr  of  them  or  nnder  aur  bye-law  made  there- 
binder,  and  all  penaltaes  nnaer  anj  snoh  Act  or  bre- 
law,  shall  be  recoverable  bj  the  corporation  either 
nooording  snd  Bubject  to  the  provisions  of  the 
Bailways  Glanses  Consolidation  Act  1815,  with 
cespeot  to  the  reooverr  of  damages  not  specially 
provided  for  and  penalties,  and  of  the  determlna- 
tioa  of  any  other  matter  referred  to  justioes,  and 
•aa  if  the  word  "  corporation  "  were  inserted  therein 
mrtead  of  the  word  "  company,"  or,  if  the  oorpora- 
Han.  think  fit,  in  the  snperior  oonrts  or  any  oonrt 
•of  ounpetMit  jarisdiotion.*'  Now,  I  tiuak  that 
tlwre  is  nothing  in  these  words,  or  in  the  deoisions 
to  which  I  have  referred*  to  nuke  the  court  hold 
that,  because  the  summary  remedy  under  the 
Ifcailways  Olanses  Consolidation  Act  1845  is  barred 
hiy  a  dx-mmths*  Umitation— that  sfter  that 
lapae  oi  time  proceedings  in  tiie  snperior  courts  or 
-any  court  d  oompetent  jurisdiction  are  barred. 
OertMnljr  the  reasons  upon  which  the  We$i  Sam 
•case  (ubi  lup.)  and  theTottenham  case  (uhi  sup.) 
were  decided  are  not  available,  and  the  words  are 
^iflerent  from  those  in  sect.  11  of  the  Public 
Health  Act  1891,  which  were  construed  in  Ve§try 
■of  HammenmUh  v.  Lowmfeld  («it  tup.) ;  aud  I 
think  that  upon  the  words  themselves,  the 
meaninn  of  sect.  232  is  that  the  corporation 
^urii^  the  period  of  six  months  may  recover  the 
^amaoes  by  summary  prooeedingB,  and  after  that 
only  by  proceedings  in  the  High  Court  or  some 
otner  oourt  of  competent  joriscuotaon.  Bat  this 
▼isir  of  tiiB  meaning  ot  the  words  is  mudi 
•tvangthened  by  orasiaaraticm  <A  other  sections  of 
tiie  Blaokbnm  Act  In  the  first  plaoe,  we  find  in 
•eot.  247,  which  deals  with  the  liability  of  sncces* 
eive  owners,  that  Uiese  expenses  shall  be  recover- 
able from  luccesuve  onners  in  a  summary 
manner  within  six  calendar  months  of  their  suc- 
cession, and  after  that  period  may  be  recovered 
by  the  corporation  from  the  owner  for  the  time 
being  of  land,  &&,  hj  action  at  law  in  any  court 
of  competent  jurisdiction,  provided  that  no  debt 
shall  be  recovered  under  the  provisions  of  this 
section  sfter  the  expiration  of  six  years  from  the 
oompl^on  of  the  works  in  respect  of  which  such 
debt  is  doe.  It  Beams  plain  from  thiB  that  the 
six  monthe*  limitation  is  not  intended  to  be 
applied  in  the  case  of  saccessive  owners ;  and  it 
aeems  most  improbable  that  tite  Legislature 
ahoold  have  intended  this  limitataon  of  ux 
months  not  to  appljr  in  the  case  of  sucoessiTe 
ownen,  and  to  appfy  in  the  case  of  the  ori^nal 
owner  at  the  time  when  the  works  were  executed, 
the  expenses  of  the  execution  of  which  is  the 
eubject-matter  of  recovery.  Thwe  are  manv 
otbw  ssotions  of  the  Act  of  Parliament  whion 
seem  to  indiorte  that  the  limitation  with  r^ard 
to  summary  proceedings  is  applicable  only  to  that 
mode  of  procedure;  as,  for  instance,  the  last 
words  of  sect.  245.  These  words  are :  "  And  in 
all  summaxy  proceedings  by  the  corporation  for 
^e  recovery  of  expenses  incurred  by  them  in  works 
•of  private  improvement,  the  time  within  which 
SUCH  prooeediugs  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  notice  of 
demand."  Why  are  these  words  not  expressed  to 
api^y  to  all  proceedings  if  the  limitaticm  is  to 
i^ply  to  all  proceedings  P  And,  again,  sect.  252, 
under  which  the  ootporation  may  sllow  seven 
years  for  rquyment  of  expenses  doe  from  owners. 
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tends  to  nesntive  snch  a  Umitation  in  proceed- 
ings other  than  summary  proceedings.  I  have 
only  to  add  that,  in  my  judgment,  if  you  find 
in  an  Act  of  Parliament  the  power  to  take  the 
remedy  in  divers  oourts,  that  remedy  will,  in 
each  court,  be  sobject  to  the  lex  fori  of  that 
coiut,  and  the  Urn  fori  indndes  the  Umitation  of 
actions,  which  goes  to  the  remedy  and  not  to  the 
right.  I  think,  therefore,  that  this  appeal  must 
be  allowed. 

Stibling,  L.J. — I  am  of  the  same  opinion  on 
both  points.  As  to  the  first  point  on  whioh  we 
agree  with  the  deoiuon  of  liathew,  L.J.  (tiien 
luthew.  J.)  I  do  not  desire  to  say  anytUng.  On 
tiie  second  ^int,  with  referanos  to  whwh  we 
differ  from  him,  I  desire  to  state  very  briefly  the 
grounds  on  which  my  o|>inion  rests.  The  Corpo- 
ration of  BladEbnm,  acting  under  sect.  2$  of  the 
Blackburn  Improvement  Act  of  1882,  have  exe- 
cuted certain  paving  works,  and  the  Act  prorides 
that  the  expenses  incurred  by  them  in  so  dtni^ 
shaU  be  settled  by  the  surveyor  and  be  paid  by 
the  owners  in  default,  and  in  such  proportion  as 
shaU  be  settled  by  the  surveyor.  An  apportion- 
ment has  duly  been  made,  and  the  action  is 
brought  to  recover  the  amount  due  from  the 
defendants  who  are  owners  affected  by  the  appor- 
tionment Now,  as  r^ards  tiie  mode  of  recovery 
of  these  expenses  sect  232  applies;  but  it  does 
not  apply,  it  is  to  be  observed,  to  expenses  alone. 
It  is  a  genual  clause  which  prondes  that  *'AU 
damages,  costs,  and  expenses  reooveraUe  nnder 
this  Aot^  or  the  local  Acts,  or  any  of  them,  or 
under  any  l^e-law  made  thereunder,  and  all 
penalties  nnder  uiy  such  Act  or  b^law,  shaU  be 
reooven^le  by  tiie  oorporatitm  either  according 
and  Bubjeot  to  the  provisions  of  the  Bailwaya 
Clauses  ConsoUdation  Act  1845  with  raepeot  to 
the  recovoy  of  damages  not  speciall/  provided 
for,  and  of  penalties,  snd  to  the  determination  of 
any  other  matter  referred  to  justices,  and  as  if 
the  word  *  corporation '  were  inserted  therein  * 
instead  of  the  word  '  company,'  or,  if  the  corpo- 
ration tlunk  fit,  in  the  sn^rior  courts  or  any  oourt 
of  competent  juriediction."  Now  that  dause 
contains  no  express  enactment  as  to  the  period 
of  time  within  which  proceedings  are  to  be 
taken.  But  on  reference  to  the  provisions  of  the 
Railways  Clauses  ConsoUdation  Act  1845  we  find 
it  provided  by  sect  140  that :  "  In  aU  oases  where 
any  damages,  costs,  or  expenses  are  by  this  or  the 
special  Act,  or  Kiq  Act  inocwpraated  therewith, 
mreoted  to  be  puC  wad  the  method  of  asoert^- 
ing  the  amount  or  enforcing  the  payment  thwecrf 
is  not  provided  for,  such  amount  in  case  of 
dispute  shall  be  ascertained  and  determined  by 
two  justices."  That  clause  brings  into  operaticm 
the  Umitation  of  time  which  is  imposed  by  the 
Sommary  Jurisdiction  Act  regulating  proceedings 
before  two  justices.  It  is  therefore  contended 
that,  inasmuch  as  the  proceedings  taken  according 
and  sabjeot  to  the  provisions  of  the  BaUways 
Clauses  Consolidation  Act  1845  must  be  brought 
within  a  certain  limit  of  time,  the  proceedings 
in  the  superior  courta  or  in  any  court  ox  oompetent 
jurisdiction  whioh  the  corporation  are  by  that 
clause  authorised  to  take  must  be  brought 
within  the  same  Umit  of  Urns.  Now  I  confess, 
speaking  for  mynelf,  that  if  this  question  wwe 
free  from  authority,  I  should  not  arrive  at  tiiai 
condnsion  upon  tbi^  language.  It  seems  a  rvj 
extraordinary  and  obscure  mode  of  presorilnng 
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the  limit  of  time  which  has  been  ohoeen  bj  the 
Le^alatcre,  and  one  can  see  other  reasons  for 
giving  snch  an  option  as  here  exists  to  the  corpo- 
ration.  The  clause  is  a  wi^  one,  as  I  bare  already 
pointed  out.   The  "  damages,  ooets,  expenses,  and 
penalties  "  there  referred  to  vary  neoessartlj  very 
much  in  amount,  and  the  questions  which  arise 
with  reference  to  them  may  vary  rery  mnch 
as  T^ards  their  Ipgal  difficulty,  and  even  if 
the  section  were  limited  to  paving  expenses  alone 
snch  would  be  the  case.     Where  the  amount 
which  is  sought  to  be  recovered  is  small,  and  no 
difficulty  arises,  it  is  for  the  benefit  both  of  the 
corporation  which  have  to  enforce  pajment  of 
those  damages,  costs,  expenses,  and  penalties,  and 
also  for  the  oenefit  of  those  who  are  to  pay  them, 
tbat  a  Gheap  anA  speedy  mode  of  enforcing  pay- 
ment should  be  provided.  Ic  other  caaes  where 
the  amount  ie  large,  and  there  are  legal  diffioultiea 
which  arise,  it  is  desirable  to  provide  that  recourse 
may  be  had  to  the  higher  courts.   In  those  cir- 
camstancea  I  should  not  myself  infer  from  these 
words  that  it  was  the  intention  ol  the  Legislature 
to  impose  on  proceedings  in  the  su|>erior  courts 
or  other  courts  of  competent  jurisdiction  the 
tame  limit  of  time  as  is  imposed  on  proceedings 
in  courts  of  anmmary  jurisdiction.    But  it  is 
quite  possible  to  find  in  the  other  clause  of  the 
Act  dealing  with  the  same  matter,  or  dealing 
with  the  special  matter  under  coDsideration, 
language  which  would  indicate  that  such  was  not 
the  intention  of  the  Logislatam.    Befcinniug  with 
sect.  231  and  going  d^wa  to  sec^  2i9,  there  is 
found  a  series  of  clauses  which  deal  with  the 
question  of  paving  expenses.  I  have  read  tiiose 
sections  carefully,  and  it  seems  to  me  that  tiie 
langu^e  of  those  aeotions  is  ao  f ar  from  being 
laToarable  to  the  riew  that  a  limitation  of  time 
was  intended  to  be  imposed  that  it  points  in  a 
contrary  direction.    That  language  haa  been 
^  pointed  oat  to  the  Lord  Justice,  and  I  will 
merely  say  this,  that  sect.  247,  which  deals  with 
the  liability  of  suooessivo  owners  of  the  lands, 
and  shown  plainly  tfaat  the  proceedings  against 
sncceaatve  owners  were  not  limited  to  the  time 
prescribed  by  the  Summary  Jurisdiction  Act, 
appears  to  me  to  afford  a  strong  indication  tiiat 
no  limitation  of  time  wae  intended  to  be  imposed 
by  sect.  232.    But  the  matt«t  is  not  free  from 
authority,  aud  the  authorities  I  should  Aoaire 
briefly  to  refer  to,  as  those  were  relied  on  by  the 
learned  jndge  who  decided  thia  case  in  tiie  court 
below.  The  first  two  which  were  referred  to  are 
those  of  WeMt  Ham  Loeai  Board  r.  Maddama  (33 
L.  T.  Bep.  809  ;  40  J.  P.  470)  and  Toitenham 
Loenl  Board  t.  Rowell  (35  L.  T.  Bep.  887; 
1  Ex.  Div.  £14).    Those  both  arose  tinder  very 
similar  circumstances.    There  was  in  each  case 
an  Act   of   Fnrliitment  which   gave   a  sum- 
mary remedy  before  the  justices  alone.  That  was 
followed  by  the  Local  Government  Amendment 
Act  1861,  which  provided  that  "  Proceedings  for 
the  recovery  of  demands  below  20L,  which  local 
boards  are  now  empowered  by  law  to  recover  in  a 
summary  manner,  may,  at  the  option  of  the  local 
board,  be  taken  in  the  Oounly  Court  as  if  such 
demands  were  debts  within  the  cognisance  of  such 
courts."   So  that,  as  regards  demands  above  20Z„ 
the  summary  jurisdiction  waa  the  only  one  which 
conld  be  had  recourse  to,  and  as  regards  demands 
below  202.  there  was  an  option  to  proceed  tither  in 
a  enmrnaiy  way  or  in  tne  Connlj  Court.  If  the 
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option  with  regard  to  the  demands  below  201.  were 
held  to  be  an  option  to  proceed  beyond  the  ttma 
which  was  limited  with  reference  to  the  prooeed- 
ings  in  the  summary  jurisdiction,  the  result 
would  be  this :  that  as  regards  demands  above 
202.  there  would  be  a  limit  of  time  within  which 
the  prooeedings  were  to  be  taken,  but  as  ru^rda 
demands  below  20Z.  there  would  be  no  limit 
Now,  in  these  two  cases  that  circumstance  was 
relied  on,  and  it  appears  to  me  it  was  rightly 
relied  on,  as  showing  strongly  that  the  intention 
of  the  Legislature  must  have  been  to  impose  the 
same  limit  of  time  whether  the  proceedings  mre 
taken  before  jastices  or  in  tbe  County  Oonrt,  sod 
we  find  that  Blackburn,  J.,  aa  he  then  was,  in  the 
case  of  Weat  Sam  Loeal  Board  r.  Maddam 
{vbi  sup.),  pointed  out  wbat  he  termed  an 
abeurdi^  and  relied  nn  it ;  and  that  Hellish,  L  J., 
lia  the  Court  tA  Appeal,  in  Tottenham  Local  Boari 
T.  BoimU  (u&f  tup  ),  also  pointed  it  out  and  relied 
upon  it   I  thiult,  therefore,  that  those  two  cases 
do  not  ^vem  the  present,  being  dependent  oir 
special  oironmatancea.   But  in  the  case  of  Keitry 
0/  Eammertmiih  v.  Loioenfeld  (75  L.  T.  Bep.  182; 
(1896)  2  Q.  B.  278)  we  find,  no  doubt,  enactments 
which  much  more  cloeety  resemble  that  which  we 
find  in  the  statute  with  which  we  have  to  deal. 
The  action  th«re  was  brought  under  sect  11  of 
tbe  Public  Health  Act,  and  the  2nd  sub-seotion 
of  that  clause  provides  tfaat  the   costs  and 
expenses  in  question  might  be  recovered  in 
a  summary  manner  or  in  tbe  County  Court 
or   the  High   Court.  A  anbseqiient  clause, 
sect  117,  provides  by  enb  sect.  1  tfaat  "All 
offences,  ftnea,  penalties,  forleitores,  costs,  and 
expenses  under  this  Act  or  any  l^e^Uw  mads 
niuler  thia  Act  directed  to  be  prosecntad  or 
recovered  in  a  snmnuur  manner,  or  tfae  proseoa- 
tion  or  recovery  of  which  is  not  otherwise  pro- 
Tided  for,  may  be  prosecuted  and  reooyered  in 
manner  directed  by  tfae  Summary  Jurisdiction 
Acts."  Andthen  Bub-sect  2  proridea  tbie:  "Pro- 
ceedings for  the  recovery  of  a  demand  not  exceed- 
ing 501.  which  a  sanitary  authority  or  any  person 
are  or  is  empowered  to  recover  in  a  summary 
manner,  may,  at  the  option  of  the  authority  or 
person,  be  taken  in  the  County  Court  aa  if  aacb 
demand  were  a  debt"  Now,  dealing  with  sect  117 
alone,  it  seems  to  me  that  there  there  are  circam- 
stancee  which  closely  resemble  those  of  the  two  cases 
of  Wett  Ham  Local  Board  v.  Maddamt  (vbi  wp-)* 
and  ToOmham  Local  Board  t.  BoweU  \mbi  ntp.), 
and  it  was  admitted  in  argument^  and  I  think 
rightly  admitted,  tfaat  if  the  adaon  was  brooffl^ 
under  sect.  117  the  limitatiim  would  af^ly.  Th& 
oase  was  decided      a  DiviaHmal  Court,  conaiat- 
ing  of  Cave  and  Wills,  JJ.  Cave.  J.  says  thia 
(at  p.  281  of  (1896)  2  Q.  B.):  "The  first  moda 
pointed  out  by  the  Act  of  obtaining  and  enfmc- 
ing  a  nuisance  order  is  to  go  before  the  magis- 
trate.  If  the  order  be  made,  or  if  a  fine  bfr 
imposed  and  not  paid,  an  option  is  given  of 
reooveriug  the  ooets  and  expenses  or  the  fine» 
either  by  summary  proceedings  or  by  an  action 
in  the  High  Court  or  County  Court   The  first 
and  moat  natural  thing  to  do  ia  to  proceed  anm- 
marily ;  and  if  titat  course  be  taken,  the  limita> 
tion  of  time  provided  by  sect  11  of  the  Summary 
Jurtadiotion  Act  1848  applies.    The  decision  iik 
Tottenham  Local  Board  v.  BotoeU  {vbi  twp.)  is  that 
when  an  option  is  given  to  proceed  either  nun- 
marily  or  in  tfae  County  Court,  and  a  limttaliaL 
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of  time  is  imposed  with  respeot  to  proceediDg 
snmmarilj,  thafc  limitation  applies  also  to  the 
proceeding  in  the  Oonnty  Goart."  Now,  with  the 
utmost  rsBpect,  I  am  nuable  to  agree  that  that  is 
the  true  effect  of  the  decision  in  TotUtiham  Local 
Board  T.  Bowell  {uhi  wp.),  though  I  think  if  the 
^eazned  jadg«  had  applied  that  reasoning  to 
MCt.  117,  It  wonld  have  tteen  quite  in  accorduice 
with  the  aotnal  deumm.  It  seems  to  me  that 
the  leaned  jndge  there  expressed  the  view  that 
where  an  option  was  given  to  proceed  either 
snmmariljr  or  in  the  County  Goart.  and  a  limita* 
tion  of  tume  iras  imposed  with  respect  to  pro- 
ceeding smnmaril^,  the  limitation  moat  also 
apply  to  proceedings  in  other  courts.  With 
that  I  am  nnable  to  agree.  With  regard  to 
the  jadgment  of  Wilfa,  J.  I  am  not  sare 
that  I  £ffsr.  His  reasoning  appears  to  me  to 
have  been  difEerent.  He  begins  with  dealiaff  with 
sect  117  of  Pablic  Health  (London)  Act  1891,  and 
holds  that  xtroceediogs  imder  it  would  be 
governed  by  the  decision  in  Tottenham  Local  Board 
T.  Rotoell  (M&t  aup.).  I  agree.  Then  he  proceeds 
to  sa^ :  "  I  think  it  is  impossible  to  draw  a  dis- 
tincfcum  between  sect.  117  and  sect.  11  of  the 
Snmma^  Jurisdiction  Act  18i8.  The  language 
«rf  aeot  11  is  somewhat  different,  but  there  is  no 
dUEBTenoe  in  substance.  Sect.  11  sa^s  that '  such 
costs  and  expenses  may  be  recovered  in  a  summary 
manner  or  m  the  County  Court  or  Hi^h  Court' 
"What  is  that  but  saying  that  the  person  entitled 
to  recover  them  may  at  his  option  select  either 
the  court  of  summary  juisdicticn  or  the  County 
Court  or  the  High  Court  in  which  to  pursue  his 
remedy?  I  cannot -see  that  the  option  given  is 
any  the  lees  an  option  because  the  words  '  at  the 
option  *  are  not  used.  If  that  view  be  right  no 
real  distinction  can  be  drawn  between  sect.  11  and 
sect.  117."  If  the  learned  judge  meant  to  lay 
down  the  same  proposition  of  law  aa  Cave,  J., 
then,  again,  speaking  with  the  utmost  respect,  I 
am  unable  to  agree ;  but  I  am  not  sure  that  really 
he  meant  to  do  ao.  It  may  be  tiiat  his  ^w  was, 
and  I  rather  think  it  was,  tiiat  whatever  might 
be  the  meaning  of  sect.  11  standing  by  itself,  it 
-waa  possible  to  find  in  other  olanseff  of  the  Act  an 
indication  of  meaning  on  the  part  of  the  Legisla- 
ture, and  as  to  that  there  can  be  no  doubt  that 
that  is  perfeeUy  possible.  Wills,  J.  found  that 
indication  of  meaning  in  sect  117,  and  if  his 
decision  was  on  reading  sect.  11  in  the  light  of 
.  sect.  117, 1  need  only  sav  that  this  case  is  entirely  , 
distinct.  In  the  Blackburn  Improvement  Act 
,  of  1882  there  ia  not  only  no  clause  similar  to 
sect.  117,  but  there  is  a  clause  which  points 
strongly  in  the  opposite  direction — namely,  the 
section  which  I  have  already  referred  to,  247. 
In  these  circumstances,  I  think  the  appeal  ought 
to  be  allowed,  and  I  think  at  the  same  time  that 
we  are  really  hardly  differing  from  Uathew,  J. 
-who  was  bound  by  the  case  of  the  VeBtrg  of 
Mammenmith  t.  Loweitfeld  {vbi  tup.),  by  which  we 
are  not  bound. 

Gozbve-Habdt,  L.J. — I  agree  that  the  appeal 
must  mcoeed.  Apart  from  auLhority,  it  seems  to 
me  that  the  true  effect  of  sect.  232  cA  the  local 
Act  is  to  entitle  the  corporation  to  recover 
expenaea  payable  by  an  owner  under  sect.  26 
either  by  summaiy  proceedings  before  magis- 
trates, wmoh  must  he  taken  within  six  months, 
or  by  action  in  the  superior  courts  or  in  any  court 
of  competrat  jurisdiction.  I  can  see  no  reason 

VoL  LXXIVI.,  2216*. 


for  holding  that  the  limitation  of  six  months 
must  apply  to  the  alternative  proceedings  in  the 
High  Court ;  and  any  doubt  which  might  be  felt 
is  removed  h^  reference  to  sect.  247.  That 
section  deals  with  the  rights  of  the  corporations 
a«unst  successive  ownei  9.  -  It  deals  witit  a  mattw 
fiulinff  within  sect.  232,  and  it  exturesiily  states 
that  we  expenses  may  be  reoorerea  from  a  sue- 
ceeding  owner  in  a  snmmaTT  manner  within  six 
months  of  his  sucoesuon,  and  after  that  period  by 
action  at  law.  Reading  the  two  sections  together, 
it  seems  dear  that  the  limitation  of  six  months 
cannot  apply  to  an  action  in  the  High  Court.  Aa 
to  the  autnorities,  the  Tottenham  case  (uN  aup.) 
was  plainly  diBtingnishable  for  the  reasons  given 
by  Williams  and  Stirling,  L.  JJ.,  and  which  I  need 
not  repeat.  As  to  the  HammerBmith  case  [uhi 
tup.),  it  may  be  sufficient  to  say  that  there  was  no 
such  section  as  the  present  sect.  247  in  that  case, 
and  thus  to  distinguish  it.  But,  if  necessary,  I 
should  hold  that  the  decision  of  the  Divisional 
Court  in  the  Hamjnerwmith  case  cannot  be  sup- 
ported  and  ought  not  to  be  followed. 

Appeal  allowed. 

Solicitors  for  the  appellAatB,  Sohbint,  Billing, 
and  Co.,  agents  for  B.  E.  Fox,  Town  Olork, 
Blackburn. 

Sc^ioitors  for  the  respondentB,  Bower,  Cotion, 
and  Bower^  agents  for  Ainaworlh,  Sandenon,  and 
HowMon,  Blaokbnm. 


^6.  24^  25. 26,  and  27. 
(Before  'Willza.hs,  SriBLnra,  and  Coziks- 
Habdt,  L.JJ.) 
Bailt  and  Co.  v.  Glabs,  Son,  and  Uoblani> 
Limited,  (a) 

APPEAL  F&OH  THB  CHANCBBT  DIVISION. 

Watereourte — Artijieial  stream — Riparian  ownere 
— Abstraction  and  fouling  of  icnter  by  superior 
riparian  oumer — Bight  by  presumed  grant  or 
prescription  tofiow  of  water  and  reasonaole  enjoy- 
ment. 

The  plaintiffs  were  owners  of  a  mill  situate  upon- 
an  artificial  cut  or  channel,  whereby  a  certain 
portion  of  the  water  of  a  river  was  carried  from 
a  point  in  its  course  for  a  distance  of  about  a 
mue  and  a  half  before  r^oining  the  river.  The 
water  in  fhis  channel  paued  first  the  d^/endoafi' 

'  factory  and  aboui  200  ywrda  lower  dotoa  a 
factory  of  the  jfiaint^ffs  amsely  adjoining  their 
mill. 

The  ivfiow  of  waier  from  the  river  was  regulated 
by  means  of  an  artificial  structure  with  remov- 
able boards,  which  was,  and  always  had  been^ 
under  the  control  of  the  miUowner,  upon  whom, 
also  had  fallen  the  task  of  keeping  the  bod  of  tho 
cut  clean  and  clear. 

The  defendants  carrwdonat  their  factory,  which 
was  on  the  site  of  an  old  tannery,  the  bueineta  of 
fellmongera  and  skin  rug  manufactwers,  and 
used  for  the  purposes  of  vieir  hueiness  the  wafer 
coming  down  the  artificial  channel. 

The  plaintiffs  alleged  that  the  defendants  in  the 
course  of  their  business,  by  the  washing,  soaJeitu, 
and  scouring  of  sheep  «aid  other  skine  in  the 
stream  after  they  had  been  previously  svijeeted 
to  dyeing  processes,  and  by  returning  into  the 

(.a)  Beportad  bj  E.  A.  Scratcblby,  Eiq..  BurUta-At-Lftw. 
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ttnam  ike  efiumi  K([»id  whieh  had  been  u$ed 
in  fh»  wriou$proee»$«$  of  manuf<ieture,  piMuUd 
andfinUMl  lh$  $tream  in  tite  cut;  and  that  they 
aho  abttraeled  water  iherefi'om  to  $uch  an 

extent  as  to  Berimuly  interfere  toith  and  diminiah 
the  Jlovo  thereof  to  theplaintiff'*  mill  and  factory. 
The  plaintiffa  aeeordmgly  brought  an  action  to 
rettrain  the  defendant*  from  (X)  fovling  or  pol- 
luting the  ttream  in  the  cut,  (2)  divwHng  or 
ahttracting  the  water,  and  (3)  ohiUiuHng  or 
diminiihing  thefiovo  of  the  Mtream. 
Held  (affirming  the  decision  of  Byrne,  J.),  that 
there  had  tieen  cm  unjuttinable  pollution  of 
the  Mtream ;  but  (revereing  his  Lordahip'*  iJect- 
rion)  that  aa  to  the  dbstrtKtion  of  water,  what 
Jiad  been  done  by  the  defendants  had  not  been 
done  in  violation  of  the  plaintiffs'  rights  aa 
riparian  ownen,  (here  being  no  evidence  that 
fftey  had  cAetraeted  any  larger  quantity  of  water 
than  w<u  reasonable. 

The  ^laintifEs,  A.  W.  S.  Bally  and  H.  S.  Bailj 
(oonying  on  basiness  under  the  s^le  of  A.  Baily 
and  Co.)i  were  the  owners  in  f<Be  simple  and 
ooonpierB  of  an  ancient  mill,  lands,  and  heredita- 
ments called  Becker/  JSIill,  situate  near  Glaston- 
bniy,  SomerBeiBhiie,  np(ni  an  andent  mill- 
strwm  which  flows  from  and  after  a  oonrse  of 
alxHit  one  uid  a  half  miles  rejmna  the  rirer 
Bme. 

The  plaintiffs  claimed  to  he  entitled  by  virtae 
of  their  riparian  rights  as  owners  of  Beckery 
Mill  to  the  natural  and  accustomed  flow  of  water 
through  and  along  the  millstream  to  their  pro- 
perty for  the  purpose  ot  working  the  mill  and  for 
^mestio  ana  other  neoessary  and  proper  pur- 
poses. 

AltematiTely  the  plaintiffs  claimed  to  be  en- 
titled to  such  flow  of  water  for  the  purposes  afore- 
said by  enjoyment  thereof  by  themselves  and 
their  predecessors  in  title  from  time  immemorial, 
or,  under  the  Prescription  Act  1832  (2  4  3  Will.  4, 
■o.  71),  by  the  imintermpted  enjoymenc  thereof  as 
of  right  br  themselves  or  their  predecessors  in 
title  for  forty  years  and  upwards,  prior  to  the 
8th  Aug.  1877,  the  date  of  mo  commencement  of 
the  action  herdnaftar  mentioned. 

The  plaintiffs  were  also  the  owners  in  fee 
simple  of  certain  lands  and  buildings  (also 
abutting  on  the  millstveam,  bat  above  Beckery 
Mill),  erected  in  tiie  year  1865  by  the  then 
partners  in  the  firm  of  A  Bailf  and  Co.,  on 
which  premises  that  firm  had  ever  sinoe  carried  on 
the  bosinesB  of  mg  manufacturers. 

By  virtue  ot  thrar  riparian  rights  as  owners 
of  the  last-mentioned  premises  or,  alternatively, 
nnder  and  oj  virtue  of  the  Prescription  Act  1832, 
by  reason  of  the  uninterrupted  enjoyment  tifbreof 
aa  of  right  for  upwards  of  twenty  years  before 
tiie  commencement  of  the  present  action,  the 
plaintiffs  claimed  to  be  entitled  to  the  natural 
and  accustomed  flow  of  the  water  through  and 
alot^  the  millstream  to  their  premises  tor  the 
purposes  of  their  manufactory  and  other  reason- 
able and  proper  purposes. 

The  defendants,  Olark,  Son,  and  Morland 
Limited,  were  the  owners  in  fee  simple  of 
certain  lands,  buUdings,  and  works,  situate  partly 
on  the  right  or  eaetern  bank  and  partly  on  the 
left  or  western  bank  of  the  millstream  above  the 
plaintiffs'  premises.  The  building  and  works 
were  erected  by  the  predecessors  in  title  of  the 
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defendants,  then  trading  in  rartmeralup  under  the 
style  <^  Glark,  Scm,  and  Mwland,  some  time 
subsequently  to  the  year  1870,  and  the  premises 
were  used  by  lAa  defendants  as  a  factory  for  tbo 
manufacture  on  an  extensive  scale  of  she^akin 
and  other  rags. 

The  site  of  the  defendants*  factory,  which  was 
acquired  by  the  partnership  of  Clark,  Son,  and 
Morland  in  the  year  1670,  oonsisted  of  an  old  tan- 
yard  and  some  gardens  and  ordiards.  Until  a 
few  years  previous  to  the  acquisition  by  the 
partnership  of  the  site  a  tannery  business  was 
carried  on  in  the  tanyard  by  the  owners  or 
occupiers  thereof.  The  tannery  business  (as  the 
plaint^B  alleged)  in  no  material  wf^  interfered 
with  the  natural  and  accustomed  flow  of  the 
water  in  the  millstream,  nor  was  the  water 
therein  thereby  polluted,  obstmcted,  or  diverted 
so  as  to  injuriously  affect  its  natural  and  aoeoa- 
tomed  flow  uther  in  quantity  or  quality  to  the 
plaintiffs'  premises. 

The  busmess  oarried  on  by  the  defendants  at 
their  f  aotoiy  was  a  large  one^  and  was  continually 
increasing. 

In  the  year  1877  John  Baily,  the  then  owner 
of  Beckery  Mill,  brought  an  action  in  the 
Cbanoeiy  Division  against  the  predecessors  in 
title  of  the  defendants  to  restrain  the  injury  done 
to  him  as  owner  of  Beckery  Mill  by  reason  of 
the  waters  of  the  millstream  being  polluted, 
obstructed,  diverted,  and  al»tracted  by  the  then 
owners  of  the  factory.  That  action  was  compro- 
mised upon  the  terms  of  an  agreement  contained 
in  an  iudenture  dated  the  10th  Oct.  1879.  The 
agreement  was  duly  determined  in  Jan.  1900,  uid 
the  parties  thereto  and  their  successors  in  tatle  had 
accordingly  been  relegated  to  thar  respective 
original  rights  aodliabuitiesinrespectof  the  mill- 
stream  as  th^  existed  at  the  date  of  that  action 
as  provided  by  the  agreement. 

By  their  statement  of  claim  in  the  present 
action,  the  plaintifEs  alleged  that  the  defendimta, 
in  the  course  of  their  business,  polluted  and  fouled 
the  millstream  and  obstructed  the  same,  and 
diverted  and  abstracted  therefrom  large  and 
uni-easonable  quantities  of  water,  so  that  the  flow 
of  the  millstream  to  the  plaintiffs'  mill  and  factory 
was  seriously  intcrtered  with  and  materially 
diminished ;  that  such  diminished  flow  was  so 
polluted  and  fouled  that  it  was  unfit  for  use  for 
the  purposes  of  the  phuntiffs*  mill  or  faotoiy ;  and 
that  they  were  deprived  of  the  bene^ial  use 
thereof. 

The  plaintiffs  also  alleged  that  t^e  poUntioa 
was  caused  by  the  defendants  washing,  scouring, 
and  soaking  sheep  and  other  skins  in  the  mill- 
stream,  some  of  which  had  been  previously  sub- 
jected to  dydng  processes ;  that  the  Utii  and  dyes 
emanatii^  from  the  skins  were  of  an  extremely 
deleterious  character  while  the^  were  being  s(Hikea. 
and  serioasly  polluted  the  millstream ;  and  that 
the  effluent  from  the  liquid  which  was  used  in 
dyeuig  the  skins  in  the  factory  was  also  turned 
back  by  the  defendants  into  the  millstream  and 
caused  further  pollution. 

The  plaintiffs  also  alleged  that  the  defendants, 
for  the  porposes  of  their  business,  also  drew  ofE 
and  diverted  from  the  millstream,  by  means  of  a 
system  of  pipes  laid  into  the  millstream  at  a  low 
level,  lai^  and  unreasonable  quantities  of  water, 
which  were  not  returned  to  the  millstream ;  and 
that  thereby  the  flow  of  water  in  the  ijiillstream 
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■was  rendered  inanflloieat  tm  the  pmposei  of  the 

plaintifb'  mill. 

The  plaintitEa  farther  alleged  th&t  the  defen- 
dants had  also  obstmcted  the  flow  of  the  mill- 
«tream  bj  placing  or  maintaining  in  the  bed 
thereof  large  iron  cages  or  gratings,  into  which 
were  throini  the  sheepskins;  that  the  oagw  or 
^iBtings  and  other  obatmotionB  placed  or  main- 
ta^Md  by  the  defendants  in  the  miUstreaza 
eerionslT  obstmcted  tiie  flow  cll  water  iSierec^  to 
ti:e  plaintiJEs'  premises;  that,  in  addition,  the 
defendants  threw  into  the  millatream  lai^ 
<^ttantiUeB  of  filth  and  refuse,  both  solid  and 
bqnid.  oonnsting  of  washings  of  skins,  dyes,  and 
outer  matter  used  hj  them  in  their  bnsiness ;  and 
that  the  water  in  the  millstream  was  thereby 
fnrUier  polluted  and  the  flow  thereof  to  the 
plaintifts  premises  farther  impeded. 

The  plaintifb  aooordingly  broi^ht  this  action 
against  the  defendants  claiming  an  injanotion  to 
restrain  the  defendants  from  wrongfally  (1) 
fonling  or  j^llating  the  millstream ;  (2)  dirmting 
or  ahfltracting  the  water  from  the  millstream ; 
<3)  obstracting  or  diminishing  the  flow  of  water  in 
the  millstream ;  (4)  doing  anj  other  aot  in  relation 
to  the  millatream  to  tin  injury  <A  the  plaintiffs' 
premises. 

The  pluntilfsalM  claimed  damages. 

By  wmr  defence  tiia  defendants  dmied  that  the 
plajniifls  had  eitW  as  owners  of  Beokery  Mill  or 
by  prescription  any  righte  to  the  flow  of  the 
water  in  the  millstream,  except  for  the  purpose 
of  working  the  mill ;  and  they  alleged  that  such 
rights  as  the  plaintiffs  might  hare  were  subjeot  to 
the  rights  hereinafter  mentioned  which  the  defen- 
dants had  to  the  water  and  the  millstream.  The 
defendants  denied  that  the  plaintiffs  as  owners  of 
the  lands  and  building  above  Beckery  Mill  had 
any  rights,  either  as  riparian  owners  or  otherwise, 
to  the  natural  and  accustomed  flow  of  water 
through  and  alon^  the  millstream ;  and  they 
stated  that  the  miUstream  was  an  ancient  arti- 
ficial channel  through  which  water  was  diverted 
from  the  river  Brue. 

The  dafendants  denied  that  tiieiy,  except  as 
hermnafter  menticmed,  is  the  course  of  their 
bnsiness  pdllated  and  fooled  the  millstream  or 
obstimcted  it  or  diverted  and  abstracted  there- 
from large  and  unreasonable  qmuitities  of  water ; 
and  that  the  flow  of  water  in  the  millstream  to 
the  plaintiffs'  mill  and  factory  was  serioaaly  or  at 
all  interfered  with  or  materially  diminished. 

The  defendants  denied  that  the  tannery  busi- 
ness carried  on  upon  the  tanyard  in  any  material 
way  interfered  wiui  the  flow  of  the  water  in  the  mill- 
stream,  and  did  not  pbllnte,  obstruct,  or  divert  the 
water  therein.  They  alleged  that  for  more  than 
forty  years  before  the  commencement  of  tiie 
present  action  they  and  their  predecessors  in 
title  had  enjoyed  as  of  right  and  without  inter- 
ruption the  right  for  manufacturing  purposes  to 
place  obstructions  in  the  millstream,  and  to  divert 
and  coDsnme  a  part  of  the  water,  and  to  pollnte 
the  miltetream  by  di8ohai^;ing  into  it  solid  and 
liqoid  refuse  and  otherwise ;  and,  alternatively, 
tint  they  had  enjoyed  as  of  right  and  without 
lutermption  snoh  r^hts  for  twmty  ears  before 
tbe  commencement  of  the  present  action;  that  for 
more  than  forty  years  before  the  commencement  of 
the  action  brought  in  1877  t^e  defendants  and  thor 
predecessors  in  title  had  enjoyed  as  of  right  and 
without  interruption  the  right  for  manufactur- 


ing purposes  to  place  obstructions  in  the  mill- 
stream,  and  to  divert  and  consume  a  part  of  the 
water,  and  to  pollute  the  millstream  by  discharg- 
ing into  it  solid  and  liquid  refuse ;  and  that  in  that 
action  the  pluntifEs  alleged  that  by  reason  of 
certain  obstructions  caused  by  the  defendants  the 
water  in  tbe  said  stream  wss  l»nked  up  and 
diverted  over  a  weir,  or  dyoe,  instead  of  flowing 
in  tiie  bed  of  the  millatnam  to  tiie  plaintiflf 
mill,  and  tiie  ixSscoAaaScM  ^ged  that  the  watn* 
in  tiie  miUstream  fell  over  the  weir,  or  dyoe,  by 
reason  of  the  neglect  of  the  plaintiffs  and  one 
John  Gtooden  Bishop  to  use  and  maintain  in  a 
proper  state  of  repair  certain  boards  which 
should  be  maintuned  and  used  at  the  weir  or 
clyce. 

The  defendants  admitted  that  they  did  take 
and  consume  appreciable  quantities  of  water  for 
domestic  purposes  and  for  the  purposes  of  ih^ 
business ;  but  they  denied  that  they  took  unrea- 
sonable quantities  of  water,  and  allied  that  for 
fort^  years,  and  in  tbe  alternative  for  twenty 
years,  before  the  commencement  of  the  present 
action  they  and  their  predecessors  in  titie  had 
taken  and  used  water  for  each  purp(»es  from  the 
millstream. 

In  the  alternative  the  defendants,  while  not 
adodtting  that  anj  of  tiie  aott  all^d  in  tiie 
statement  of  daim  to  have  been  done  hr  them 
had  obstructed  the  flow  of  water  in  the  miUstream 
to  the  plaintifEs'  premises,  stated  tiiat  John 
Gtooden  Bishop,  the  predecessor  in  titie  of  the 
plaintiffs  of  Beckery  Mill,  was  aware  of  and 
acquiesced  in  the  doing  of  such  acts. 

The  action  came  on  for  trial  before  Bym^  J., 
and  his  Lordship  reserved  judgment. 

On  the  4th  Feb.  1901  the  following  written 
judgment  was  delivered  by 

Btbhb,  J. — The  present  action  is  brought  to 
restrain  the  defendants  from  (1)  fouling  or 
poUating  the  stream  in  the  cut;  (2)  diverting 
or  abstracting  the  water;  and  (3)  obstmot- 
ing  or  diminishing  the  flow  of  the  stream. 
This  plaintifCs  daim,  both  as  owners  of  Beckery 
Mill  and  of  their  factory,  a  right  to  the  wiiole 
and  unpolluted  flow  of  the  water  of  the  stream 
as  it  enters  the  out,  as  weU  for  the  use  of 
the  mill  as  for  the  use  of  t^eir  factory.  By 
reason  of  an  action  brought  in  1877,  and  of 
certain  subso;|aently  executed  deeds  of  arrange* 
ment  to  which  I  need  not  refer  in  detail,  the 
defendants  cannot  have,  as  against  the  plaintiffs, 
as  millowners,  by  prescription  or  otherwise,  any 
rights  in  respect  of  the  stream,  other  than  such 
(if  any)  as  had  been  acquired  in  right  of  North- 
over  prior  to  that  year.  It  is  necesssTy  to  keep 
tbe  plaintiffs*  claim  as  millowners  distinct  from 
their  claim  as  factory-owners,  and  I  propose  first 
to  deal  with  the  case  as  though  they  claimed  only 
in  respect  of  the  miUowners'  titie.  But  I  wiU 
clear  tite  wsy  by  sa^g  that  the  plidnti&  have 
&iled  to  prove  to  my  ssAisCaotion  any  obstruction 
dl  the  flow  of  the  stream  by  reason  of  erections  in 
or  extending  into  the  channd.  I  think  that  the 
stream  flows  substantially  as  wdl  as  it  has  ever 
done;  and  that,  having  regard  to  what  has 
actually  taken  place,  the  channel  is  capable  of 
passing  jost  as  much  of  the  water  entering  it  as 
it  ever  was.  I  am  referring  only  to  physical 
obstractiott,  not  to  the  question  aX,  obstruction  of 
water.  Before  proceeding  so  deal  further  with 

Digitized  by  Google 


812—TdI.  LZZXVI.] 


THE  LAW  TIMES. 


Or.  or  App.]      Baxlt  avd  Oo.  v.  Ousk,  Son,  and  Uoblutd  Likitxd.      £Gt.  or  App. 


the  iaBQM  of  foot  it  will  be  otmraiient  to 
ATfciniw^  Bome  p<^ts  which  arise,  and  I  will 
flnrt  read  a  passage  from  the  deitnsion  of  the 
Privy  Oonncil  in  the  case  of  Bawuthur  Fenhad 
Narain  Singh  t.  Koovj  Behari  Pattuk  (4  App. 
Gag.  121,  at  p.  126),  which  appears  autfaorita- 
tivelj  to  state  the  law  applicable  to  riparian 
owners  as  contrasted  in  the  oases  of  natural  and 
artificial  watercoaraes  in  general  tcrma.  It  is  as 
follows :  "  There  is  no  doubt  that  the  right  to  the 
water  of  a  river  flowing  in  a  natural  channel 
throi^h  a  man's  land  and  the  richt  to  water 
flowing  to  it  through  an  artificial  watercourse 
constructed  on  his  neighbour's  land  do  not  rest 
on  the  same  principle.  In  the  former  case  each 
successive  riparian  proprietor  is,  prima  facie, 
entitled  to  the  unimpeded  flow  of  the  water  in  its 
iwtaral  course,  and  to  its  reasonable  enjojment 
as  it  passes  through  his  land,  as  a  natural 
incident  to  his  ownership  of  itb  In  the  latter, 
any  right  to  the  flow  of  tiie  water  must  rest  on 
some  grant  or  amngement,  either  proved  or 
preramed,  from  or  mm  the  owners  of  the  lands 
from  which  the  water  is  artificially  brought,  or 
on  some  other  legal  origin."  In  Keneit  v.  Great 
Ecatem  BaUway  CompaMv  (51  L.  T.  Rep.  862; 
27  Ch.  Dir.  122,  at  p.  134)  Cotton,  L.J..  after 
citing  the  passage  I  have  mentioned,  proceeds : 
"  That  is  to  say,  in  one  case  it  would  be  what  we 
call  by  grant  or  prescription  ;  in  the  other  case 
it  19  a  natural  right  fVom  the  natural  stream 
flowing  through  a  man's  land  which  frives  him 
the  ri^ts  incident  to  the  ownership  of  Uie  land." 
In  the  same  judgment  Gotten,  L.J.  points  out 
that  it  is  imposaibld  to  say  that  any  natural 
rights  can  ever  be  acquired  in  an  artificial  cut,  but 
Bays  (at  p.  134 of  27  Gh.  Div.):  •* Fosiibly  after  a 
length  ox  time  it  might  be  dinloalt  in  some  cases 
to  say  that  a  oat  was  not  part  of  tite  natural 
stream."  It  is  also,  I  think,  good  law  that  the 
T^hte  of  a  riparian  owner  may  oe  as  extensive  in 
respect  of  the  stream  in  an  artificial  out  as 
they  can  be  in  respect  of  a  natural  stream :  (see 
BuieUffe  t.  Booth,  32  LJ.  136,  Q.  B).  This 
seems  to  be  a  necessary  result  of  the  appli- 
cation of  the  law  relating  to  lost  grant.  If  lost 
grant  may  be  inferred  from  circumstances,  I 
think  that  if  the  circumstances  lead  to  such  an 
inference  lost  grant  of  rights,  as  ^ood  and  as 
extensive  as  those  enjoyed  by  a  riparian  owner  on 
a  natural  stream,  may  be  inferred  in  favour  of  an 
owner  on  an  artificial  stream.  In  like  manner, 
in  the  case  of  prescription,  to  the  extent  to  which 
prescriptive  rights  can  be  acquired,  I  think  that 
if  such  rights  nave  been  exercised  for  the  period 
neoeesaxT  to  establish  them  they  may  be  as  exten- 
sive in  the  case  of  an  artifidsJ  stream  as  in  the 
case  of  a  natural  one.  In  applying  the  law  to 
the  particular  case,  I  do  not  think  that  I  ought 
to  treat  the  matter  as  tiiough  the  cut  were  a 
simple  diversion  and  part  of  the  natural  bed  of 
the  strram ;  and  I  propose  to  deal  with  it  upon 
the  fodting  that  the  cat  is  artificial,  and  that 
the  right  of  ihe  plainlifEs  to  the  flow  of  the 
water,  and  to  its  reasonable  enjoyment,  are  thos3 
in  respect  of  an  artificial  stream,  and  must  there- 
fore rest  upon  soma  grant  to  be  presumed,  or 
upon  prescription.  So,  also,  the  defendants'  right 
(if  an;)  to  use  and  foul  the  water  must  depend 
upon  grant  or  prescription.  In  giving  the  judg- 
ment of  the  Fnvj  Council  in  the  case  to  which  I 
have  referred.  Sir  Uontague  Smith,  after  refer- 


ring with  approval  to  passages  he  rated  from 
Wood  T.  Waud  (11  Ad.  &  EIL  586),  Greairm  v. 
Sayteard  (8  Exoh.  293),  and  BuidiffBT.  Booih(iii6 
aup.),  proceeds  to  deal  with  the  facts,  and  he 
commences  with  the  inquiry:  "  What  then  ia  the 
character  of  the  reservoir  and  waterooursea  now 
in  dispute,  and  what  are  the  circumstances  under 
which  they  were  presumably  created  and  have  bew 
actually  enjoyed  P  "   I  commence  with  a  umilar 
inqoiry — viz..  What  is  the  character  of  the  oat- 
and  vratercourse  in  question,  and  what  are  the 
circumstances  imder  which  they  were  presumably 
created  and  have  been  enjoyed  P  No  direct  evi- 
dence has  been  adduced  to  show  the  actual  dat& 
when,  or  the  circumstances  under  which,  Che  arti- 
fioial  cut  or  watercourse  was  originally  made,  or 
when  or  under  which  Beckery  Mill  was  first  built 
The  watercourse  has  undoubtedly  existed  for  a 
long  period,  probably  for  some  centuries.  Having 
r^ara  to  the  nature  of  the  ont  and  to  the  extat- 
enoe  of  the  mill,  as  well  as  to  the  actnal  user  of 
the  mill  and  watercourse  so  tax  back  ae  it  can  be 
braced,  I  think  it  is  a  rilght  presumption  to  make 
that  the  cut  was  originally  made  with  the  asaott 
of  the  lower  riparian  owners  on  the  banks  of  the 
river  Brun,  as  and  for  the  pnrpoees  of  Beckery 
Mill,  not  necessarily  the  present  structure,  but  a> 
mill  on  the  site  of  and  now  represented  by  the 
mill  belonging  to  the  plaintiffs.   In  other  words, 
I  think  the  watercourse  is  what  is  commonly 
called  a  millstream.    It  may  be  that  when  the 
out  was  made  the  whole  oi  the  land  throngb 
which  it  runs  was  in  one  ownership,  or  it  may 
have  been  in  several.   I  think  I  ought  to  infer  a 
legal  origin  for  it,  and  a  legal  right  to  the  unin- 
terrupted flow  of  the  water  passing  along  it  for 
the  purposes  of  the  mill  in  the  same  condition  as 
it  entere  the  cut.   It  has  been  argued  for  the 
defendants  that  the  only  right  of  user  of  the 
water  which  ought  to  be  presumed  (if  any)  is  a 
right  of  user  for  the  purpose  of  tuminf^  the  mill* 
wheel.  But  I  do  not  accept  this  viow.   So  far 
back  as  living  memory  extends,  and  probably 
always,  the  miller  has  lived  at  the  mil),  and  up  to 
a  time  within  living  memory  the  water  of  the 
stream  has  been  used  for  drinking  and  domestic 
purposes.   Pester,  the  miller,  who  has  lived  there 
for  thirty-seven  years,  has  himself  used  it  for 
those  purposes  in  the  days  before  tiie  defendants' 
factory  (Northover)  was  built    I  do  not  doubt 
that  at  the  present  day,  and  with  modem  notions, 
any  reasonable,  miller  would  refuse  to  drink  the 
water  even  at  the  intake  from  the  river,  where  it 
is,  no  doubt,  fouler  than  it  formerly  was,  hat  I  am 
not  at  all  prepared  to  say  that  except  for  the 
defendants'  operations  it  might  not  MtiU  be  used 
for  some  domestic  purposes.   I  do  not  infer  any 
leas  right  to  the  m^oUnted  flow  of  the  BtroKoa, 
as  it  enters  at  the  intake,  because  the  tenement 
is  a  mill  than  I  should  have  done  had  it  been  a 
tenement  without  the  mill.   I  think  that  I  ought 
to  presume  such  a  right  as  the  miUowner  would 
have  had  by  grant,  not  only  for  purposes  of 
afEording  power,  but  for  the  purposes  of  an  in- 
habited dwelling.  I  hold,  therefore,  upon  the  fact* 
proved,  and  to  be  properly  inferred  or  presmned, 
that,  subject  to  an^  rights  in  derogation  of  the 
millowner's  rights  (if  any)  which  may  uace  have 
been  acqairecT  by  prescription  or  f^rant  by  the 
defendants  or  their  predecessors    in    Utle  as 
superior  riparian  owners  upon  the  out,  the  plain- 
tiffs are  now  entitled  to  the  unimpeded  flow  of 
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^mter  in  the  tame  conditicm  and  in  the  same 
Yolnne  as  it  enters  the  oofc,  aa  well  for  the 
pnrpoaes  of  driving  the  mill-wheel  as  for  the 
pnrpoaes  of  the  millowner  or  ooonpiw,  for  all 
purposes  appropriHte  to  an  inhabited  tenement. 
This  involTBs  the  right  to  an  unpolloted  as  well 
AS  to  an  uninterrupted  flow,  save  so  far  as  polla- 
tion  is  due  to  what  takes  plaoe  prior  to  the  intake 
from  the  river.  Before  lo&i  the  mill  and  the  site 
of  the  plaiutifEs'  factory  were  in  common  owner- 
ehip;  but  in  that  year  the  then  owner  granted 
the  site  of  the  factory  to  the  plaintiffs'  predeces- 
«on  in  title  for  the  purpose  of  building  a  factory ; 
And  they  have  since  alraut  1867  abstracted  water 
-firom  the  stream  and  ba*e  also  polluted  tt  in 
^airyiuK  on  their  bueiness ;  but  the  pollution  does 
not  take  plaoe  above  Vkm  mill,  aa  the  effloeat  u 
■diaohaiyM  bdow  it.  The  millowner,  having 
granted  a  site  for  a  purpose  involving  a  certain 
^atw traction  of  water,  could  not  complain  of  it 
unless  ezeroised  in  excess  of  the  requirements  of 
tlie  contemplated  works;  and  no  surrender  of 
rights  beyond  that  involved  in  the  grant  ought  to 
be  inferred.  As  between  the  plaintiffs,  in  their 
right  as  factory  owners,  and  the  defendants,  ae 
anperior  riparian  owners,  tbe  plaintiffs  could  not 
have  acquired  a  right  to  the  unpolluted  and 
undiminished  flow  of  tbe  stream  except  by  grant 
or  prescription ;  and  I  do  not  find  that  they  have 
proved  snch  a  right,  inasmuch  as  they  have  not 
'«njuyed  it  for  the  necessary  period.  If,  however, 
the  plaintiffs  are  entitled  in  their  right  as  mill- 
<mmn,  this  will  incidentally  protect  them  in  their 
btuinees  at  the  factory.  The  defendants'  prede- 
cessors aoc^nired  the  site  <d  their  factory  at 
Northover  in  tiie  year  1870.  There  was  on  the 
property  at  that  Ume  a  tannery,  and  for  the  pur- 
fKMCB  ot  that  business  the  owners  of  it  had  been 
accustomed  to  withdraw  a  certain  qoantitj  of 
water  from  the  cut,  and  had  acquired  a  prescrip- 
tive right  so  to  do.  This  was  withdrawn  by 
means  of  a  baud-pump.  Amos  Webb,  who  for- 
merly worked  there,  put  the  quantity  taken,  in 
Ins  examination  in  chief,  at  about  an  average  of  a 
hogshead  a  day.  On  cross-examination  he  said 
that  there  were  four  litr.e  pits,  and  it  required 
aboat  five  hogsheads  of  water  to  fill  one.  These 
^rere  filled  once  or  twice  a  fortnight.  I  think  tbe 
Amount  used  for  this  purrose  ma^  be  put  at 
abouttwo  hogsheads  a  day.  In  addition,  a  certain 
qnantity  of  water  was  taken  for  the  tan  pits, 
at  which  there  were  from  thirty  to  forty,  but 
there  was  no  loss  of  water  taken  for  these 
^zoept  from  evaporatiui  or  absorption,  and  tbe 
Abstraction  of  water  for  Uiia  purpose  must  have 
been  very  sli|;ht.  As  well  as  I  can  judge,  the 
total  abstraction  oi  water  for  the  use  of  me  tan- 
oery  certainly  did  not  exceed  1000  gallons  a  week, 
of  which  a  very  large  proportiw,  say  three-foarths 
at  least,  went  back  into  the  stream.  Of  course  I 
«an  only  make  a  rough  approximate  estimate 
ftt>m  tbe  evidence,  but  I  should  think  that  tbe 
water  abstracted  and  not  returned  to  the  stream 
would  not  exceed  some  250  to  300  gallons  a  week 
for  all  purposes,  allowing  for  water  lost  by  being 
taken  up  in  soaking  and  washing  skins.  A 
certain  namber  of  skins  were  soaked  in  a  orate  or 
cage  in  the  stream,  and  skins  were  washed  in  the 
stream  to  get  rid  of  the  lime  after  unhairiug. 
Webb  pots  the  number  of  Bkins  treated  at  from 
tortj  to  fifty  a  weak.  No  dyeing  process  affect- 
iag  the  effloeat  was  oarried  on.  The  lime  pita 


used  to  be  emptied  in  a  somewhat  unscientific 
way,  and  I  have  no  doubt  that  the  efSoent  water 
passing  into  the  stream  contained  a  certain  pro- 
portion of  lime;  the. greater  part  of  the  thick  ' 
lime  was  kept  out  and  carted  away.  I  think  it  - 
probable  that  there  was  oooaaionally  some  other 
comparatively  slight  pollotion,  but  it  ia  quite 
certain  that  there  waa  nothing  to  compare,  either 
in  amount  of  water  abstaractad  from  the  stream 
or  in  volume  of  effluent,  with  what  the  defendants 
are  and  have  been  doing.  Shortly  after  acquir- 
ing the  Nortbover  Tannery  and  adjoining  pro- 
pcurty  tbe  defendants  (who  are  fellmongers  and 
rug  mauofacturers)  erected  a  factory  and  works 
for  tittir  business.  They  have  from  time  to  time 
inoreasad  and  enlarged  their  bolldings  and  plant. 
They  employ  about  ten  times  as  many  faaods  as 
wore  formerly  empl<^ed  at  the  tannery.  They  take 
out  of  the  stream,  at  tiie  most  favourable  estimate, 
at  least  107,000  gallons  a  week.  There  ia  a  con- 
siderable difference  between  the  plaintifh'  and 
defendants*  figures,  which  are  but  estimates  after 
all,  aa  to  the  quantity  of  water  taken  from  and 
returned  to  the  stream  after  beij^  used  for  tlie 
various  processes;  but  I  think  it  is  oeitain  that 
the  amount  consumed  or  lost  in  the  course  of  ' 
the  processes  is  many  thousands  of  gallons  a 
week  more  tiian  it  was  in  tiie  time  of  the  old 
tsnnery.  There  is  also  a  direct  cause  of  pollution 
in  the  soaking  of  skins  in  the  stream,  and  there 
are  several  hundred  more  skins  a  week  soaked  by 
the  defendants  than  in  the  time  of  the  existence 
of  the  old  tannery.  Water  is  returned  to  the 
stream  alter  being  mind  with  lime,  soda,  dye, 
and  other  matters,  and  having  been  osed  in  dyeing 
the  skins  and  rugs,  and  after  having  been  sol^ 
jeoted  to  a  purifying  prooess  by  means  of  ssttling 
in  tanks  and  being  treated  by  a  method  known  as 
the  alnmnia  ferric  process.  The  comparative 
purity  of  the  efftnent  depends  npon  the  effidency 
of  tbe  porifying  system  and  on  the  care  wiu 
which  it  is  worked ;  and  I  have  to  balance  tiie 
evidence,  professional  and  other,  which  I  have 
heard.  In  considering  the  analyses  I  have  made 
allowances  for  the  fact  that  some  of  the  samples 
were  taken  for  the  plaintiffs  in  a  rongb-and- ready 
way,  althongb,  as  I  believe,  perfectly  honestly. 
I  have  also  to  consider  the  evidence  of  what  has 
been  aotnally  seen,  felt,  and  experienoed  by  the 
witiKSses  who  have  known  the  stream  before  and 
since  the  erection  of  tiie  defendants'  wwks.  On 
the  whole  case  I  have  come  to  the  oondosion  that 
there  is  at  times  a  very  considerable  fooling  of 
the  stiream  1^  the  defendants'  effluent,  far  beyond 
any  posuble  fooling  which  conld  have  been  occa- 
sioned by  the  old  tannery.  On  the  question  of 
loss  of  water  power  at  the  mill,  I  think  that  the 
evidence  shows  the  loss  of  a  substantial  and 
material  amount  of  water,  caused  by  the  defen- 
dants* operations,  which  does  sometimes  interfere 
'  with  the  working  of  the  mill  in  the  summer  and 
autumn.  It  must  of  course  be  borne  in  mind 
that  tbe  abstraction  and  return  of  water  is  not  a 
oonatantiy  equal  operation,  and  it  does  not  give  a 
fair  test  of  result  on  the  working  of  tbe  mill  to 
treat  tbe  matter  as  though  it  were.  If  water  is 
abstracted  during  working  hours  and  the  effluent 
retnmed  at  night,  for  instance,  at  a  time  when 
the  stream  is  veiy  low,  this  mar  well  have  a  very 
appreciable  result  in  the  vorxing  of  the  millt 
wbich  might  not  be  notioeable  if  the  reverse 
prooess  were  adopted.  Bat  apart  frooyaU  Uieoriea 
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and  oalonlations,  from  all  figures  and  descrip- 
tioiu  ol  the  excellence  and  infallibility  of 
the  prooess  of  pnrification,  I  am  satisfied  upon 
the  evidence  of  what  has  been  seen,  felt,  and 
experienoed  hy  the  witnesses  that  there  is  from 
time  to  time  a  very  consideiaUe  dimination  in  the 
flow  of  the  stream,  and  a  \ery  oonsiderable  fouling 
of  the  stream,  and  that  caused,. not  merely  by 
operationB  similar  or  analogous  to  those  formerly 
oanied  on  at  the  old  tanneiy,  but  also  by  opera- 
tions of  an  entirely  diilerant  ohaimeter,  as,  for 
uutanoe,  dyeing.  I  think  that  a  right  had  been 
aeqnirad  ma  owners  of  the  old  tannery,  as 
Mainst  the  millowner,  to  absbaot  water  and  fool 
the  stream  to  a  certun  extent,  and  had  the  same 
business  been  carried  on  that  right  might  still 
have  hem  daimed  by  the  defendwts  to  uie  same 
extent,  and  possibly  eren  to  snoh  greater  extent 
as  the  ordinary  reasonable  trade  deTelopment  of 
the  old  business  required,  but  they  are  f  eUinongers 
and  skin-rag  manufacturers,  and  are  making  use 
of  the  stream  for  these  businesses,  not  for  a 
tamteiy.  At  the  same  time  there  are  certain  pro- 
cesses, at  all  events,  such  as  soaking  and  washing 
skins,  which  if  I  have  rightiy  understood  the 
evidence  are  common  both  to  the  business  of  a 
tannery  and  to  those  of  fellmongers  end  rug 
manufacturers;  and,  havii^;  r^ard  to  this  &ot, 
I  am  not  prepared  to  say  tiiat  the  defendants 
an  not  suU.  entitled  as  against-  the  phiintiffs 
to  abstract  and  use  the  water  of  the  stream 
and  to  pollute  it  for  the  same  prooess  cr  pro- 
oeeses  and  to  the  same  extent  as  it  was  need 
and  polluted  for  the  purposes  of  the  old  tan> 
nerjf,  and  I  propose  to  hmit  the  injunction  to 
which  the  plaintiffs  are  entitied  in  this  rewect. 
Then  with  r^ard  to  the  precise  w(ndB  of  the 
injunction,  I  have  put  them  down  rot^hly.  I 
think  it  will  be  something  of  this  sort — an 
injunction  to  restrain  the  defendants,  their 
serranta  and  workmen,  from  wrongfully  fouling 
or  polluting  and  from  diverting  or  abstracting  the 
water  the  stream  in  the  statement  of  claim 
mentioned  further  or  otherwise  than  to  the  same 
extent  as  such  water  was  formerly  fouled  or  pol- 
luted, diverted,  or  abstracted  for  the  same  process 
or  processes  (if  any)  as  were  fonnerly  canted 
on  at  the  old  tannoj  and  which  has  or  have 
since  been  carried  on  at  the  defendants'  new 
works.  I  tiiink  that  is  snbatantially  right ;  but  if 
it  is  deured  to  have  any  change  in  the  phraseo- 
logy it  may  be  suggested  to  me.  The  defendants 
must  pay  uiecosu  of  this  action;  but  the  injunc- 
tion is  not  to  oome  into  operation  for  at  least  six 
months*  so  as  to  give  the  defendants  time  to 
rearrange  their  prooess  as  far  as  possible. 

Tuaa  that  deaisiDn  the  defendants  now 
appealed. 

Levett,  K.O.  (with  him  B.  Cunningham  Olen), 
for  the  a^iellants,  contended  that  there  had  been 
no  unjustifiable  pollation  of  the  millstream,  nor 
an  nnreaaonable  abstraction  ot  water  therefrom. 
Upon  the  latter  question  he  referred  to 

BuUlifg  V.  Sooth,  32  L.  J.  136,  Q.  B. ; 

JvMuy  T.  Atocfttr,  14  L.  T.  Bep.  487 ;  L.  Bsp. 

1  Cb.  App.  896.  at  p.  406 ; 
Ramnhur  PtrthaA  Narain  Bingh  v.  Kooitj  Bekari 

PaUul,  4  App.  Cs8.  121; 
Wood  V.  Wawt,  11  Ad.  A  Ell.  SS6. 

Bowden,  E.O.  and  Ward  Coldridge,  for  the 
Mspondatts,  were  called   npon  only  as  to 


the  question  of  abstraction  ai  water.  They 

referred  to 

Oreatrtx  v.  Hayward,  8  Ezofa.  293  ; 

WUU  and  B«rka  Canal  Navigation  Compamig  t. 

Swindm  Wattnoorka  Company,  30  L.  T.  Bepk 

443;  L.  Bep.  9  Ch.  App.  451 on  appssl  33  L.  T. 

Hop.  S16  ;  L.  Bep.  7E.AI.  App.  697  ; 
Miner  v.  Gtimour.  12  Moo.  P.  C.  131,  st  p.  156 ; 
Aitomty-Qtnoral  v.  Qroat  XaaUrn  SaHwa$  Cow^ 

pany,  25  L.  T.  Bep.  867 ;  L.  Bep.  6  Ch.  Appw 

872. 

[WxLLiAHS,  L  J.  referred  to  Earl  of  BandtDuA  t. 
tireat  NwthBm  Bailway  Conuaanv  (10  Oh.  IHt. 

707)-] 
Levett,  K.O.  replied. 

WiixzAH8>  LJ^.— It  is  better,  before  I  deliver 
|ndgnieBt»  to  aa^  at  once  in  fbrm  what  we  have 
jnst  been  referring  to  in  the  course  of  the  argu- 
ment about  the  pollution  and  also  about  the  pre- 
scriptive right  set  up  by  the  defendants  in  tbrnr- 
coonter-daim.  With  regard  to  t^e  pollation,  I 
shall  presenUy  say  what  we  consider  to  be 
conditions  under  which  this  artificial  watercourse 
was  oonstmoted.  And,  when  it  appears  what 
thoee  conditions  were,  it  will  be  seen  uiat  accords 
ing  to  our  view  there  was  unjustifiable  pollutinik 
of  this  stream.  Under  thoae  <^nmstanoee  the 
in  jnnotiont  so  iter  as  it  relatea  to  pollntion,  either 
wul  have  to  rem^  in  its  present  form  or  will 
have  to  be  mewed  in  the  (nder  that  we  prqpoee 
making.  But  we  have  already  heard  from  the 
defendants  that  thej  have  acquired  some  five 
acres  of  land  which  will  enable  them  so  to  treat  the 
effluent  as  to  prevent  there  being  any  obnoxious- 
discharge  into  the  stream,  and  we  should  think  it- 
right  to  extend  the  time  for  the  injunction  coming 
into  force — that  is  to  say,  suspend  the  injunc- 
tion for  such  time  as  may  be  necessary  to  enable 
the  defendants  to  do  this.  Then  with  regard  to 
the  prescriptive  rights  Byrne,  J.  has  affirmed  that 
right  BO  far  as  the  tannery  is  concerned.  We  do 
not  think  that  in  that  respect  there  ought  to  be 
any  alteration  in  the  order — that  is  to  say,  we  do- 
not  think  any  further  prescriptive  right  iias  beeoE 
established.  Nov,  then,  coming  to  the  main  case, 
I  want  to  aay,  ha  start  with,  that  thia  caae  ha» 
been  argued  on  both  udes  npcm  the  basis  that  the 
stream  in  question  is  an  artificial  watercooxae ;. 
and  I  propose  to  deal  with  this  stream,  as  both 
sides  have  dealt  with  it,  as  brang  an  artifi<nal 
watercourse.  I  only  wish  to  safeguard  myself  in. 
what  I  sa^  in  that  respect  that  it  must  not  be 
taken  as  if  I  had  myself  decided  that  npon  the 
evidence  it  is  clear  that  ttus  is  wit^iin  the  meaning 
of  the  cases  an  artifidal  waterooorse.  I  am  not;- 
quite  sure  about  that.  With  respect  to  a  stream, 
of  this  sort  that  runs  out  of  a  river  and  after- 
making  a  detour  oomes  back  ^ain  into  the 
river,  it  is  quite  plain,  qua  the  riparian  pro- 
prietors or  the  river  itself  lower  down  than  th& 
point  where  the  stream  returns,  that  they  and  th» 
riparian  proprietors  on  the  backwater  do  stand  in. 
the  relation  to  each  other  of  upper  and  low^ 
riparian  proprietors.  And  I  should  have  thought 
that  the  obugations  at  the  upper  riparian  pro- 
prietors, and  to  a  oertain  extent  th^  privile^fla^ 
would*  as  between  tiiemselves  and  the  pec^3» 
lofrer  down  on  the  river,  be  the  same  as  those  ixa. 
respect  of  a  natural  sbeam.  That  would  be  tia^ 
same  independfflitiy  ot  any  grant  or  any  presorip-. 
tion.  I  have  net,  iiowevw,  to  ^cide  that  wnntu 
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I  am  only  BORgestuiff  that  I  am  not  sure  that  this 
might  not  be  treated  as  a  natural  etream,  at  all 
events  for  some  porpoeeB.  And  I  have  mentioned 
one  of  tiie  pnrposee  for  which  I  think  poasiblj  it 
might  be  so  treated.  Beally  I  am  not  quite  aore 
that  H  malm  anj  diflerenoetothe  oonclnnonthat 
I  have  ofHoe  to  m  thia  oaaa  whethnr  yen  regard 
tlua -wateromme  as  aa  artificial  atraam  «r  a  natoral 
etream.  That,  however,  doea  not  matter.  I  am 
going  to  deal  with  it  as  \mng  an  artificial  water- 
coarBo.  If  this  were  a  natnral  wateroonrse,  each 
riparian  proprietor  would  obvioosly  have  had  the 
rights  which  are  so  well  stated  br  Lord  Kings* 
down  in  the  case  of  Miner  v.  Oumtmr  (12  Moo. 
P.  C.  131,  at  p.  156),  where  he  aa/a :  "  the 
general  law  applicable  to  roanmg  stieams, 
every  riparian  prt^rietor  has  a  right  to  what  may 
be  called  the  ordmary  nse  of  the  water  flowing 
past  his  land — ^for  instance,  to  the  reasonable  ose 
of  the  water  for  his  domestic  parpoaas  and  for  his 
cattle — and  tiiis  without  regard  to  the  effect  which 
anoh  use  maj  have,  in  case  of  a  defidenoy,  upon 

gn^etors  lower  down  the  stream.  Bot,  further, 
9  baa  a  right  to  the  nse  ol  it  for  ai^  purpose,  or 
what  may  he  deemed  the  extraonlinary  nae  of  i^ 
provided  that  he  does  not  therelij  interfere  with 
the  lights  ot  oUier  pn^^iietora  either  above  or 
below  him;  subject  to  thuoon^Son,  he  may  dam 
up  the  stroam  for  the  pnrpoae  of  a  mill  or  divert 
the  water  for  the  purpose  of  irrigation.  But  he 
has  no  right  to  inteompt  the  rwular  flow 
of  the  atraam  if  he  thereby  interferes  with 
the  lawful  nse  of  the  water  hy  other  proprietors, 
and  infliota  upon  them  a  sensiole  injury."  If,  on 
the  other  haad,  one  deals  with  this  as  an  arti- 
ficial watercourse,  any  right  to  the  flow  of  the 
water  must  have  its  basis  on  some  grant,  whether 
in  the  nature  of  an  easement  or  otherwise.  With 
regard  to  an  artificial  stream,  the  basis  of  all 
rights  must  be  really  an  agreement  either  ex- 
preesed  or  presumed  from  the  nser  bj^  the  owners 
ot  the  land  through  which  the  arhfidal  water- 
oonree  mns.  That  being  so,  it  is  quite  plain  that 
tiie  oizonmstanoea  might  be  snoh  aa  to  lead  to  a 
fToper  inferemce  that  the  artlBdal  wateroonrse 
was  oonstmoted  on  the  terms  that  each  of  the 
riparian  proprietora  on  the  wateroonrse  should 
have  all  the  same  rights  as  tiie  riparian  proprietora 
ujpon  a  natnral  stream,  and  no  more  than  those 
rights.  In  the  first  place,  as  an  authority  for  that 
proposition  one  may  take  the  case  of  Sutdiffe  v, 
Booth  (32  L.  J.  136,  9.  B.).  As  I  said  before,  L  am 
not  at  all  sure  that  it  would  not  be  sufficient  for 
the  defendants  if  we  were  to  hold  that  the  rights 
of  the  riparian  i>ropiietors  on  this  backwater  were 
the  rights  of  riparian  proprietors  on  a  natural 
stream  and  no  more.  But  it  is  not  necessary  to 
discuss  that,  because  in  my  judgment  they  are 
somewhat  wider.  To  put  it  in  another  way,  in  my 
jud^moit  it  is  perfectly  clear — at  all  events 
having  regard  to  the  evidence  of  the  prior  nser — 
that  what  has  been  done  by  the  defendants  in  the 
wi^  of  abatraotion  of  water  has  not  been  a  viola- 
tion irf  the  rights  of  the  plaintifta  as  riparian 
proprietora  on  this  artificial  stiwam.  When  one 
cornea  to  look  at  the  evidence  aa  to  this  stream, 
it  is  qnite  plain  to  my  mind  that  there  has 
been  a  withdrawal  of  water  from  the  stream  in 
times  gone  past  for  purposes  other  than  domastio 
purposes.  It  is  quite  plain  that  there  was  a  with- 
drawal of  water  for  tiie  purpose  <^  the  old  tannery. 
And,  although  Byme^  J.  naa  allowed  the  defen- 


dants to  claim  in  respect  of  the  tannery  rights  of 
abstracting  water  as  prescriptive  rights,  it  seems 
to  me  they  may  equally  be  supported  as  rights- 
arising  under  the  conditions  concerning  whioh  it 
must  be  presumed  that  the  artifioial  watercourse 
was  coigmally  ocmstmcted.    Then  also  I  think 
that  one  should  bear  in  mind  what  the  user  has 
bean  by  the  plui^ffs  themselvee,  which  I  do  not 
understand  it  to  be  sng^Mted  waa  nnlawfal  or 
inconnatent  with  the  onginal  conditions  of  the 
creation  of  this  backwater.  TWe  is  a  new  uid 
modem  piece  of  evidence  as  to  the  oonditiona 
under  which  this  watercourse  has  been  in  fact 
used.  Then  also  we  have  the  evid^oe  that  in 
addition  to  the  Betdairr  Fixna  Hill  there  was 
another  mill  higher  up  the  stream.   Under  tboae 
oircumstaaices  I  come  to  the  conclusion  that  this 
backwater  waa  originally  oonstructed  under  such 
conditions  that  the  water  might  be  withdrawn  for 
manufacturing  pnrposes  equuly  b^  all  the  riparian. 
proi»:ietor8,  provided  the  abstraction  ot  water  waa 
reasonable.   Of  course  it  is  always  a  difficult  thing 
to  determine  the  measure  of  what  is  reascmable  in 
such  a  case.  But,  speaking  for  myself,  I  think 
yon  mnst  take  into  ctmaideratioii,  amongat  other 
things,  the  ^ze  ot  the  stimm— that  ia  to  say,  the 
totu  ^nantitjr  ot  mter  there — and  all  the  other . 
oonditicus  wmoh  are  preeent,  the  other  ndlls  and 
factories  and  places  there  are  there,  and  also 
causes  of  waste  and  necessity  for  the  user  of  the 
quantity  proved  to  be  used.  I  repeat,  therefore,, 
that  the  resnlt  is  that  according  to  m^  judgment 
one  ought  to  find  here  upon  Uiis  evidence  that 
this  artificial  wateroonrae  was  constructed  upon 
terms  giving  all  the  riparian  proprietors  equally  a 
right  reasonably  to  withdraw  the  water  for  manu- 
facturing purposes.   And  I  am  of  opinion  tiiat 
there  is  no  proof  here  that  the  defendante  have 
withdrawn  any  larger  quantity  of  water.   I  want 
at  this  point  to  mention  that  if  one  takes  in  the 
very  strictest  way  the  words  of  the  judgment  of 
Lord  Kingsdown  in  Jf  tn«*  v.  QUmour  [itbi  sup.) — 
"  But  he  has  no  right  to  interrupt  the  regiUar 
flow  of  the  stinam  if  he  thereby  mterferes  with 
the  hiwfnl  nae  at  the  water  b^  other  proprietora 
and  inflicts  upon  them  a  aenaible  injury there 
ia,  in  my  opinion,  really  no  evidence  here  upon 
which  one  can  find  that  the  defendants  have,  by 
the  water  they  took  out  of  the  stream  and 
returned  to  tiie  stream,  less  the  amount  which 
was  naturally  evaporated,  done  anything  to  inter- 
fere with  the  lawful  use  of  the  water  by  other 
proprietors,  or  to  inflict  upon  the  pluntifEs  a 
sensible  injury.   The  suggested  injury  here  was 
that  they  had  interfered  with  the  working  of  the 
mill.   In  my  judgment  there  is  no  eWcUaioe  of 
that.   There  is,  it  is  true,  some  vague  evidence 
that  the  working  of  the  mill  was  interfered  with 
by  the  shortness  of  water.   Bat  there  is  nothing 
in  that  evidence  whioh  is  inconsistent  with  that 
interference  having  been  caused  by  the  withdramd 
of  the  25,000  a^ons  a  day  by  the  plaintoJEts  them- 
selves, fd  which  25,000  gallona  a  day,  be  it 
observed,  none  vrent  back  into  the  stream  above 
the  mill,  but  the  whole  of  it  was  dischatged  below 
the  mill.   Under  these  circumstances,  my  view  is 
naturally  that  the  user  by  the  defendants,  or  the 
abstraction  by  the  defbndante,  of  the  quantity  of 
water  which  th^  are  proved  to  have  abstracted 
and  to  a  lai^  extent  returned  was  a  reasonable 
user ;  bot  that  that  user,  whether  reasonable  or 
not,  has  not  been  proved  to  have  caused  any  inter- 
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ference  whatever  with  the  plaiotjffs'  mill,  or  any 
aenaible  injury  to  the  plamtiffa  as  millowners, 
Now  I  want  to  deal  with  cne  other  matter.  It 
it  eaid  that  it  may  be  that  the  circamatances  are 
snch  that  they  do  give  riee  to  an  inference  that 
grants  from  or  arrangements  with  the  various 
riparian  proprietors  this  artificial  waterconrae 
was  originally  constmoted  upon  conditions  either 
a  little  wider  than,  or  at  leaat  equal  to,  the  con- 
ditionB  under  which  the  riparian  proprietors  on  a 
natural  stream  tabe  privileges  and  mcur  obliga- 
ti<ms.  Bnt  it  is  said  that  all  that  may  be  subject 
to  some  special  rights  of  these  plaintiffs  aa  miU- 
ownors.  It  is  euggested  that  the  millstream 
backwater  was  originally  made  expressly  for 
them,  but  to  my  miud  the  evidence  about  the 
fulling  mill  absolutely  disposes  of  that  suggestion. 
It  is  suggested  that  either  by  some  such  original 
grant,  or  by  some  prescription  arising  from  user 
since  the  original  grant,  the  plaintiffs  nave  gained 
paramount  rights  and  larger  rights  than  the 
other  riparian  proprietors,  and  that  the  riparian 
proprietors  ma»t  be  taken  to  have  their  rights 
and  privileges  subject  to  this  paramount  right  of 
the  plaintiffs  as  millowners.  I  do  not  sa^  that 
such  a  state  of  things  is  impossible*  bnt  in  my 
jadgment  it  is  a  state  of  things  that  we  ought  not 
to  mfer  from  the  evidence  before  ns.  I  reatly  do 
not  think  that  I  should  be  justified  in  occup>ing 
time  by  going  into  this  question  at  ai^  length,  or 
in  attempting  to  define  what  evi^noe  would 
justify  the  inference  of  grant  or  prescription 
giving  aooh  paramount  rights  to  the  owners 
of  this  mill,  because  I  am  ulearly  of  opinion 
myself  that  no  possible  inference  which  one 
could  draw  from  the  facts  could  give  the  plain- 
tiffs a  right  to  every  drop  of  the  water  that 
passed  over  the  weir.  I  agree  with  Mr.  Rowden 
and  Mr.  Coldridge  that  if  they  could  establish 
that  they  would  have  established  their  case.  But 
it  seems  to  me  that  it  is  really  absolutely  impos- 
sible to  suggest  that  there  are  any  circumstances 
here  from  which  ofie  ought  to  draw  auch  an 
inference.  There  is  nothing  in  the  facts  to 
snggest  that  this  was  the  only  mill,  or  that  the 
stream  was  only  made  for  the  benefit  of  that  mill, 
or  anything  from  which  we  ought  to  draw  that 
inference.  I  do  not  think  that  we  ought  to  have 
drawn  it  it  the  fact  had  been  established — but  the 
foot  has  been  negatived.  Then  it  is  also  said  that 
we  ought  to  draw  that  inference  because  there  is 
never  as  much  water  in  this  stream  as  this  milt 
could  take  and  utilise.  It  seems  to  me  that, 
assuming  that  to  be  true,  one  ought  not  to  draw 
this  inference.  Speaking  for  myself,  I  most 
unhesitatingly  say  that  I  am  of  opinion  that 
there  ia  nothing  to  justify  the  inference  that  the 
plaintiffs  had  a  grant  entitiing  them  to  the 
whole  of  the  water  coming  over  this  weir.  The 
entire  history  of  the  user  seems  to  me  to  nega- 
tive tiieir  having  any  such  grant.  Then,  if  they 
iiad  not  that  gran^  what  was  the  grant  that  Ui^ 
had  P  The  grant  may  have  been  that  th^  had 
the  right  to  nave  the  water  flowing  into  this  back- 
water course  down  to  their  mill  without  any  inter- 
ference with  it  except  by  the  ezeroise  of  the 
ripar^  rights  of  the  people  up  the  stream.  If 
that  is  their  right,  in  my  judgment  on  this 
evidence,  as  I  have  already  stated  once  before, 
there  is  nothing  to  justify  the  conclusion  that  the 
defendants  have  in  any  way  caused  interference 
with  or  sensible  injury  to  tlw  rights  of  the  plaln- 
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tiffs  as  millowners.  Beally,  on  the  evidence,  it 
ia  tolerably  plain  that  if  there  has  been  any 
material  shortness  of  water  at  all,  it  is  attribot- 
itble  rather  to  the  acts  of  the  plaintiffs  themselves 
than  to  anybody  else.  Under  those  circumstances, 
in  my  judgment  we  cught  to  vary  the  order  of 
Byrne,  J.,  waving  the  injnoction  against  the  pollu- 
tion and  negativing  any  larger  prescriptive  rights 
Uian  those  which  are  recognised  by  the  order, 
bnt  discharging  absolutely  so  maoh  the  order 
aa  relates  to  the  abstraction  of  water.  If  that  is 
the  proper  conclusion  to  come  to,  the  appellants 
have  Bubatantially  won  on  this  appeal,  and  they 
ought  to  have  the  costs  of  the  appeal.  As  to  the 
coats  in  the  court  below,  I  think  that  the  plain- 
tiffs and  the  defendants  came  off  about  equally  as 
to  what  they  won.  Under  those  circumstanoee,  I 
think  that  the  order  ought  to  be,  as  regards  the 
heating  in  the  court  below,  that  each  side  pays  its 
own  coats. 

Stirling,  L.J. — I  am  of  the  same  opinion. 
The  question  relates  to  the  relative  rights  of  the 
plaintiffs  and  the  defendants  to  the  user  of  an 
artificial  watercourse.  It  is  a  watercourse  whioh 
is  an  ancient  one,  having  been  in  existence  for 
some  400  years  at  I^ast.  The  plaintifCa  are  the 
owners  of  a  flour  mill  upon  it,  and  also  the  owners 
of  an  adjoining  factory,  the  mill  having  existed 
there  for  an  unknown  period,  bnt  the  feotozy 
having  been  recentiy  erected.  Now,  the  water- 
course muB  from  a  place  called  Glyce  Hole,  on  the 
river  Brue,  whioh  is  a  natural  stream  and  conveys 
water  to  the  mill  and  the  factory,  pasaon^  hj  tSae 
land  of  the  defendants,  and  after  passing  the 
plaintiffd'  mill  it  goes  on  and  again  empties  its 
waters  into  the  stream.  Its  whole  length  is  about 
one  mile  and  a  half.  There  is  no  question  that 
the  plaintiffs  and  their  predecessors  in  titie  have 
been  entitled,  so  far  as  can  be  discovered,  to  the 
uEer  during  that  period  of  the  watercourse  for  the 
purposes  of  their  flour  mill.  It  also  appears  that 
the  miller  has  had,  so  far  as  it  has  been  discovered, 
from  time  immemorial  the  control  of  the  flow  of 
the  water.  He  has  been  able,  therefore,  so  to  deal 
with  the  water  as  to  avail  himself  of  it  at  wuih 
times  as  he  pleased,  and  as  was  benefidal  for  the 
purpoae  of  working  the  mill.  It  seems  that  he 
oadTalso  oast  nponhim  the  obligataon  of  deanin^ 
the  watercourse  and  repsiring  ite  banks.  Now, 
it  cannot  be  doubted  that  in  that  state  of  things 
the  plaintiffs  are  entiUed  to  the  benefit  of  ^e 
flow  of  the  stream  and  to  a  reasonable  use  of  the 
water,  at  all  events  for  the  purposes  of  their  mill, 
returning  the  water  after  such  use  to  the  natural 
stream  in  the  river  Bme.  Bub  the  plaintiflb  are 
not  content  with  that,  and  they  assert  that  they 
are  entitled  to  the  exclusive  uie,  for  the  puiposee 
of  the  mill  of  the  whole  flow  of  water  along  this 
artificial  watercourse.  Now  in  dealing  with  this 
we  have  to  inquire,  first  of  all,  on  what  principles 
those  rights  are  to  be  ascertuned.  The  principle 
has  been  laid  down  in  various  cases,  of  which  I 
may  mention  If  ood  v.  Waud  (11  Ad.  ft  Ell.  586), 
Sraelife  v.  Booth  (32  L.  J.  186.  Q.  B.},  and  the 
cam  in  the  Privy  Council  of  ^makur  Perskmf 
Narain  Singh  v,  Koenj  B^ari  Pattuk  (4 
Gas.  121).  It  appears  from  those  authorities,  as 
it  seems  to  me,  that  you  must  take  into  aoooimt, 
first  of  all,  the  character  of  the  wateroonrse^ 
whether  it  is  of  a  temporary  or  permanent 
character;  secondly,  the  circumstances  under 
which  it  was  created;  and,  thirdly,  the  mode 
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in  which  it  has  been  utnalhr  used  and  m- 
jqyed  as  a  matter  of  fact.  As  regards  this 
wateroonrse,  it  is  obnonsfy  of  a  permanent 
oharadar,  and  there  is  no  queeUon,  therafore,  that 
rights  and  easements  maj  be  aoqnired  in  it.  Aa 
regards  the  drcnmstanoes  under  which  it  was 
oroated  we  know  nothing.  It  has  existed  for 
bmidreds  of  Tears,  but  we  know  not  who  at  the 
time  of  the  creation  ot  this  watercourse  were  the 
owners  of  the  varioas  properties  which  now  belong 
to  tiie  plaintiffs  and  the  defendants  respectirelj, 
or  in  fact  as  to  the  ownership  of  anj  portion  of 
land  along  the  watercoarse.  I  have  stated  what 
we  know  shortly  as  regards  the  nser  by  the  mill- 
owner  for  the  time  being.  I  have  said  that  he 
daims  the  ezcInsiTe  right  for  the  purposes  of  the 
mill  of  the  whole  flow  of  water  along  this  water* 
oourse.  That  right  was  pnt  as  high  as  this,  that 
the  plaintafCs  are  entitled  to  the  use  of  every 
pwlfu  of  water  in  the  stream ;  and,  farther,  it  was 
aaid  tiiat  the  stream  is  of  snoh  a  nature  that  every 
pailf  ol  is  of  importance  to  the  owner  of  tlie  mill. 
JJet  us  consider  what  are  the  facts  with  regard  to 
the  rights  which  have  been  exercised  by  the  other 
owners  of  property  abutting  on  this  watercourse. 
First  of  all,  toe  owners  of  the  properties  which 
adjoin  have,  it  is  stated,  used  the  water  for  the 
purpose  of  watering  their  cattle,  and  the  ordinary 
purposes  for  which  riparian  owners  would  nse  the 
adjoining  stream.  Secondly,  the  defendants  and 
their  predecessors  in  title  were  owners  of  a 
tannery,  and  they  used  the  water  for  the  puiposes 
of  their  business.  Thirdly,  the  plaintiffs'  pradeces- 
sors  in  title  sold  their  property  with  rights  of 
water  for  the  pm-poees  of  the  erection  of  a  manu- 
factory, and  the  plaintiffs  use  it  for  the  purposes 
of  a  mannfaotcny  and  not  exdinsively  for  the 
purposes  oi  a  nulL  If  thdir  right  he  as  th^ 
claim,  that  for  the  purposes  of  the  mill  th^  have 
the  exdurivB  right  to  the  nse  of  every  pailful,  then 
tiiey  are  not  entitled  to  use  a  single  pailful  for  the 
purpose  of  anything  else.  What  conclusion  are  we 
to  come  to  with  regard  to  these  acts  of  the  owners  P 
They  oughts  it  seems  to  me,  to  be  taken  prima 
facie  to  have  been  acte  done  in  the  exercise  of  a 
l^al  title  rather  than  as  acts  which  they  bad  no 
right  to  do.  I  think,  therefore,  that  it  ought  to 
be  inferred  that  the  owners  abutting  on  the 
wateTxranrse  reserved  to  themselves  at  the  time 
when  the  watercourse  was  created  the  right  to  a 
reasonable  use  of  the  water  as  it  passed  their 
lands.  The  plaintiffs  are  in  like  manner  entitled 
,  to  a  similar  right  to  the  reasonable  use  of  the 
,  water  for  all  reasonable  purposes,  uid  not  merely 
for  the  purposes  of  the  mill.  In  substanoe,  apu^ 
from  the  peculisr  nse  of  the  water  for  the  pur- 
poses of  the  mill,  both  the  ptaintUh  and  the 
other  adjoining  omum  are  entitled  to  such  righte 
as  the  owners  of  lands  adjoimng  a  natural  stream 
vronid  be  entitled  to  inter  ae.  Then,  if  this  be  the 
nature  of  the  plaintiffs'  title,  have  the  plaintiffs' 
rights  bem  infringed  P  Byrne,  J.  came  to  the 
conclusion  upon  the  evidence  that  they  had.  He 
Bays:  "I  thmk  that  the  evidence  show's  the  loss 
of  a  substantial  and  material  amount  of  waier^ 
caused  by  the  defendant's  operations,  which  does 
sometimes  interfere  with  the  working  of  the  mill 
in  the  summer  and  autumn.  It  must  of  course 
be  borne  in  mind  that  the  abstraction  and  return 
of  water  is  not  a  constantly  equal  operation,  and 
it  does  not  give  a  fair  test  of  result  on  the  work- 
ing of  the  mill  to  treat  the  matter  as  though  it 


ware.  If  water  is  abstracted  during  working 
homrs  and  the  effluent  returned  at  night,  fur 
instance,  tA  a  time  when  the  stream  is  very  low, 
this  may  irell  have  a  very  appreciable  result  in 
the  workiog  of  the  mill,  which  might  not  be  notice- 
able if  the  reverse  process  were  adopted."  That 
being  so,  Z  have  been  desirous  to  see  the  erideuoe 
by  which  that  conclusion  is  supported,  and,  having 
heard  and  pud  attention  to  all  the  pasBages 
that  were  referred  to  by  the  learned  counsel  for 
the  plaintiffs,  I  am  unable  to  arrive  at  the  same 
conclusion  as  Byrne,  J.  The  right  of  the  defeo- 
dsnts  to  use  their  water  is  limited  by  this,  that 
they  muct  not  so  nse  the  water  as  to  cause 
sensible  injury  to  the  plaintiffs.  Therefore  the 
plaintiffs  coming  here  to  complain  of  the  user 
must  prove  sensiole  injury.  Now,  there  are  two 
classes  of  evidence  which  have  been  adduced,  as 
there  are  in  all  oases  which  involve  questi<ms  of 
nuisance.  There  is,  first  of  all,  what  has  been 
termed  direct  erideiu»  of  injary ;  and,  secondly* 
the  evidence  of  experts,  which  i^  adduced  also  by 
persons  who  have  not  worked  the  mill  or  dealt 
with  it,  bat  have  paid  a  visit  to  it  and  drawn 
conclusions  from  what  they  have  seen  there.  To 
my  mind,  the  first  is  that  which  we  have  to  regard, 
at  any  rate  to  begin  with.  I  do  not  say  expert 
evidence  is  to  be  excluded,  because  it  is  most 
valuable  and  useful  if  once  you  arrive  at  the 
conclusion  that  what  is  properly  termed  direct 
evidence  of  injury  is  satisfactory  in  tracing  the 
origin  of  the  injury  to  the  defendants'  operations 
and  showing  that  it  is  due  to  them.  But  if  the 
direct  evidence  of  injury  is  unsatisfactory,  then, 
to  say  the  least,  it  wants  a  very  strong  case  of 
expert  evidence  to  prove  a  case  for  an  iojunotion. 
It  then  substantially  comes  to  a  case  of  quia 
timet,  and  very  strong  evidence  is  wanted  to 
induce  the  court  to  inurfera.  Now,  what  is  the 
evidence  of  direct  injury?  [His  Lordship  re- 
viewed the  evidence  upon  this  question,  ana  con- 
tinued :]  That  is  the  direct  evidienoe,  and  it  is  far 
from  satisfying  me  t^t  any  sensible  injury  what- 
ever is  caused  l>y  the  ope/tstion  of  the  defendants* 
works.  If  there  is  any  injury  caused  at  all,  it  is 
much  more  probably  caused  by  the  devotion  of 
a  large  portion  of  the  stream  to  the  works  carried 
on  by  the  plaintiffs.  I  will  not  pass  over  alto- 
gether the  expert  eridenoe.  Now,  on  that,  as 
uBiuU,  there  is  great  conflict.  The  defendants' 
witnMBes  admit  a  certain  amount  of  abstraction 
of  water.  They  put  it  down,  I  think,  at  1500 
gallons  a  day.  which  they  sajr  they  do  not  return. 
The  plmntifu'  witnesses  put  it  much  higher,  Bi\d 
I  will  nve  them  the  benefit  of  their  oalonlatlon 
and  a  little  more.  I  will  allow  them  to  auppow 
that  8000  f^miB  a  day  are  taken  by  the  defen- 
dants—that is  to  sar,  about  one-third  ot  what  is 
taken  by  tiie  plaintiffs  for  their  own  worka.  Now, 
what  does  it  come  to  ?  The  quantilj'  of  8000 
gallons  a  day  is  taken.  The  mimmnm  flow  is 
3,000,000  gallons  a  day,  and  that  comes  as  near 
as  may  be  to  about  1  per  cent,  of  the  stream. 
That  is  not  sufficient  abstraction,  as  it  seems  to- 
me, to  establish  a  case  of  quia  timet.  Again,  the 
learned  judge  in  his  judgment  suggests  that- 
there  may  be  something  due  to  the  irregularity 
of  the  mode  in  which  the  water  is  abstracted  and 
sent  down.  I  am  not  prepared  to  say  that  to 
take  a  larger  quantity  of  water  out  of  the  river 
at  one  time  and  to  send  it  down  at  another  would 
nob  be  a  ground  for  such  an  interference  with 
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the  flow  of  the  stream  as  to  canse  aensihle 
injuiy  to  the  plaintiffs.  But  I  have  not 
found  an^  evidence  of  that  in  the  preseut 
case.  It  IB  mere  suggestion  from  first  to  last. 
There  is  no  direct  evidence  on  that  at  all,  but  it 
is  a  mere  suggestion  of  the  experts  that  the; 
found  a  large  quantity  is  pounded  up,  and  they 
taj  It  may  oanae  injory  to  the  stream.  Upon 
these  SFonnds  I  think  that  it  is  not  made  out  the 
deCenmnts  have  caused  such  a  sendble  injury  to 
the  plaintiffs  as  to  call  for  the  interference  of  the 
conn.  One  matter  more  I  should  desire  to  call 
attention  to.  It  was  said  frequently  in  argu- 
ment by  the  conoeel  for  the  plaintiffs  that  aright 
was  claimed  and  it  was  not  necessary  for  them  to 
prove  any  damage.  I  agree  that  if  they  ckumed 
a  right  to  do  a  thing  which  the  court  thought  was 
an  assertion  of  title  to  a  particular  thing,  it  would 
not  be  necessary  for  them  to '  prove  damage. 
There  are  assertions  in  the  defendants'  state- 
ment of  defence  of  rights  by  prescription,  but  that 
has  not  been  insisted  npon  at  the  bar.  There  is 
also  a  right  claimed  by  the  defendants  to  use  the 
stream  reasonably,  and  an  assertion  that  the  acts 
of  the  defendants  have  been  consistent  with  the 
reasonable  user  of  the  stream.  I  think  that  when 
we  are  varyingthe  judgment  of  the  learned  judge 
in  the  oonrt  below  it  ought  to  be  provided  by  our 
order  that  we  n^ative  any  right  oy  prescription 
or  otherwise  beyond  holding  that  the  defendants 
are  entitled  to  use  the  wat^  in  this  watercourse 
in  a  reasonable  way,  not  canting  any  sensible 
injury  to  the  plaintiffs. 

Gozenb-Habdt,  L.J. — I  entirely  agree,  and  it 
is  only  out  of  respect  for  the  learned  judge  in  the 
court  below,  from  whose  decision  we  are  differing, 
that  I  think  it  right  to  add  a  few  words.  I  doubt 
whether  this  ought  not  to  be  treated  as  a  natural 
stream,  having  regard  to  its  length,  to  the  great 
and  unknown  antiquity  of  its  construction,  and 
to  all  the  other  circumstances.  But  I  am  content 
to  tieat  it  as  an  artificial  watercourse,  and,  that 
being  so,  it  becomes  necessary  to  consider  and 
ascertain,  so  for  as  one  can,  what  are  the  mutual 
rights  which  have  been  created  in  that  artificial 
watercourse;  or,  to  put  the  matter  in  more 
technical  legal  phraseolc^,  what  are  the  torms 
of  the  lost  grant  which  from  the  nature  of  the 
case  must  bs  found  to  have  existed  in  some  shape 
or  other.  Sow,  the  pluntiffs  here  contend  that 
the  presumption  we  ought  to  make  is  a  grant  of 
all  toe  water  coming  over  what  I  will  call  the 
"  intake  "  and  going  uience  down  to  the  mill,  and 
that  nobody  else  along  the  course  of  this  artificial 
watercourse,  which  is  considerably  more  than 
a  mile  in  lei^b,  has  a  right  to  take  a 
pailful  of  water  out  of  it.  That  is  the  construc- 
tion which,  upon  the  whole,  I  think  Byrne,  J.  has 
adopted.  I  cannot  follow  that.  It  seems  to  me 
to  be  absolutely  inconsistent  with  all  the  evidence 
we  have  and  with  all  we  know  about  the  origin 
and  user  of  this  artifidsl  cut  for  many  years.  On 
the  other  hand,  tiie  defendants  raised  a  contention 
whioh  I  am  equally  unable  to  accept.  It  was  very 
sbenuonsly  and  ably  argued  by  iSi,  Levettk  in 
opening  tiie  appeid,  that  the  inplied  grant  did  not 
extend  to  tbe  whole  oi  the  water  in  the  artificial 
channel,  but  only  to  so  much  as  was  necessary  to 
work  the  mill.  I  am  quite  unable  to  follow  tnat. 
It  seems  to  me  the  subject-matter  of  the  grant 
must  be  everything  that  comes  into  the  artificial 
cut  from  the  intake.  And  the  only  difficulty  is  to 


ascertain  who  were  the  grantees  and  what  were 
the  mutual  rights  which  were  conferred  upon  the 
adjacent  ripanon  owners  and  occupiers.  Now,  we 
know  something,  although  not  very  much — but 
that  something  is  very  interesting — about  this 
watercourse  and  this  Beokery  MilL  In  a  matter 
of  this  kind  one  <A  course  is  entitled  to  refer  to  a 
county  history,  and  on  refaring  to  GolUnaon's 
HistcRT  of  Somerset  I  find  there  a  verbatiiB  extnct 
from  file  turier  of  Biohard  Bnre,  the  last  Abbot 
of  GlostmibuiT  but  one.  He  was  the  Abbot  of 
GlaatonbuiT  from  1497  to  1524,  and  I  find  this 
statement  in  the  terrier :  "  There  is  another  mill 
called  Beokery  Hill  and  a  new  fulling  mill  lately 
erected  by  tiie  said  Lord  Abbot."  From  that  I 
think  it  ia  apparent  that  tliis  artifidal  watercouree 
was  used  more  than  400  years  ago,  and  probabhr 
constructed  many  hundred  years  before  that.  It 
was  certainly  used  more  than  400  years  ago  not 
merely  for  the  purpose  of  the  Beokery  Mill,  which 
is  the  plaintiffs^  mill,  but  also  for  the  purpose  of 
a  fulling  mill  on  the  banks  of  the  out  as  we 
know,  and  therefore  affording  a  clear  proof  of  the 
user  of  this  cut  for  manufacturing  purposes. 
That  is  enouf^h  to  n^ative  entirely  that  wiuch  ia 
tbe  foundation  (rf  we  respondaute*  argument, 
viz.,  that  the  sole  graa^ee— tbe  only  person  entitled 
to  the  benefit  ot  the  lost  grant — ^was  tiie  miUsr. 
In  my  judgment  the  true  infbrenoe  from  all  tbe 
facts  is  that  the  rights  of  the  riparian  owners  and 
occupiers  must  be  regarded  in  the  same  way 
as  they  would  have  been  had  this  been  a  natural 
watercourse.  But  I  think  that  the  evidsnoe 
shows  that  the  riparian  owners  and  occnpifflv  are 
entitled  to  a  reasonable  use  of  tbe  water,  whether 
for  domestic  or  for  manufacturing  purposes. 
That  being  so,  I  entirely  agree  with  what  my 
learned  brothers  Iiave  said,  that  although  there  ia 
evidence  which  would  have  been  material  and 
would  justify  the  finding  of  the  learned  jndge  in 
tbe  court  below  if  we  bad  adopted  his  view  as  to 
the  meaning  and  operation  of  the  lost  grant — 
viz.,  if  it  had  been  a  ^rant  ot  all  the  water — 
still  I  think  that  there  is  no  evidence  whatever  to 
which  any  court  ought  to  attach  tbe  sl^btest 
weight  that  there  has  been  anything  more  tiiaa  a 
reasonable  user  ol  the  water  hy  tbe  defendants  as 
gainst  the  millers  and  riparian  owners  low«r 
down.  In  Ba:viiig  "reasonaUe  user,"  it  must  not 
be  assumed  that  I  am  forgetting  the  poUntion. 
To  that  extent  the  user  was  not  reasonable.  .Bat 
I  mean  that  no  more  than  a  reasonable  qnaafity 
has  been  taken  out  for  manufacturing  purpoaes 
by  the  defendants.  For  these  reasons  I  think  that 
the  judgment  of  the  learned  jndge  in  the  court 
below  cannot  stand,  and  I  entirely  adopt  the 
views  which  have  been  expressed  by  my  learned 

Order  varied. 

Solicitors  for  tbe  appellante,  Crotoder$,  Vizard, 
and  Oldham,  agente  for  BuUeid  and  Nixon, 
Glastmbniy. 

Sdioitora  for  the  respondents,  •Tamet,  JtfeBor, 
and  Colsman,  agents  for  Sobb$  and  Bruiton, 
Portsmouth. 
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Friday,  3fareh  14. 
(Before  Collxitb,  M.B.,  Boheb  and 
Hathkw,  L.JJ.} 
Skknb  v.  Cook,  (a) 

APPKiX  FBOM  THE  EIHO'S  BENCH  DIVISION. 

JAmitciHotu,  StcUute  — Land  tax — Bedemption 
— Capital  sum  paid  for  redemption — Yearly 
9um  paytAU  by  way  0/ interett — Becovery  of— 
LapMe  of  time — Land  Tax  Redemption  Act  1802 
(42  G«o.  3,  c.  116).  Bs.  123,  125— 5eoi  Property 
LimitaOoa  Act  1833  (3  4  WUl  4.  e.  27),  a.  1— 
BmI  Property  Limitation  Act  1874  (37  £  38 
Viet.  e.  57),  «.  1,  8. 

An  action  £0  recover  the  yearly  mm  payable  untier 
sed.  123  0/  (^ie  i/and  Tax  Bedemption  Act  1802 
<o  person  who  ha$  redeemed  land  Ukb,  by  way 
of  interest  upoti  the  capital  eum  paid  for  redemp- 
tion, i$  barnd  by  sect.  1  or  $eet.  8  of  the  Beal 
Prtmerty  Irimttofton  A^et  1874  unUn  brov^ht 
imtAtn  the  Hme  thereby  limited,  «tih«r  heeanue  it 
it "  rent "  toWnm  the  meaning  of  Met.  1,  or  becaute 
the  principal  eum  tea"  eum  of  money  charged 
t^n  land"  within  the  meaning  of  sect.  8. 

This  waa  an  appeal  bj  the  plaintiff  from  the 
jndKment  of  the  Biriaional  Gonrt  (Channell  and 
BodaiiU,  JJ.)  dismissing  an  appeal  from  the 
Weetnunster  Goon^  Court. 

The  plaintiff  broufflit  tiiia  action  in  the  Gonntj- 
Coort  to  leoorer  tiie  nun  of  92.  £cr  a  payment  in 
lieu  of  land  tax  in  reepaot  ai  two  honada. 

On  the  4Ui  Not.  1873  Sir  T.  Biinckman,  the 
owner  in  fee  of  two  booses,  demised  them  to  one 
Parids  for  a  term  of  forty  years. 

Under  the  covenanta  oontained  in  the  lease  the 
lessee  covenanted  to  pay  the  land  tax  upon  the 
{iremises. 

On  the  19bh  Feb.  1874  Farkis  contracted  with 
'  he  commissionerB,  acting  under  the  Acts  for  the 
redemption  of  the  land  tax,  for  the  redemption  of 
the  land  tax  upon  the  demised  jpremises,  which 
was  then  assessed  at  4Z.  10s.  each  m  respect  of  the 
two  houses. 

In  Sejit  1874  Purkis  pud  to  the  Land  Tax 
Commissioners  the  snm  of  ^71. 16t.  6ii.  for  the 
redemption  of  the  land  tax,  which  was  thereupon 
redeemed  as  from  the  24th  June  1874.  and  this 
waa  duly  registered  on  the  10th  Oct  1874. 

Fnrkis  tMreupon  became  entitled,  under  the 
proTisions  oi  the iLand  Tax  Bedemption  Act  1802 
(42  Geo.  3,  c.  116),  to  an  annual  payment  of  41.  10a. 
in  respect  of  each  of  the  two  houses. 

On  the  23rd  June  1874  Purkis  assigned  the  lease 
of  the  two  houses  to  one  Plumb,  and  ultimately 
*sy  an  assignment  of  the  27th  Aug.  1885  this  lease 
became  rested  in  the  defendant. 

On  the  30th  June  1879  Purkis  handed  the  cer- 
tificate of  the  redemption  of  the  land  tax  to  the 
plaintiff,  with  the  intention  of  transferring  to  him 
the  benefit  thereof.  A  formal  assignment  of  the 
benefit  of  the  certificate  was  made  by  Porkia  to 
the  plaintiff  on  the  9th  Oct.  1899. 

The  plaintiff,  upon  receiving  the  certificate  of 
redempti<m  from  Furkia  in  1879,  put  it  away 
with  hia  title  deeds  and  forgot  all  about  it.  He 
never  made  any  claim  upon  the  defendant  or  his 
predecessors  for  any  annual  parent  in  respect 
of  either  of  the  two  houses  until  he  churned  the 
payment  of  91.  due  on  the  1st  Jan.  1900,  for 
wmch  this  action  was  brought. 

<«j  Baportad  b;  J.  H.  Wiluamb,  B»q.,  BMrUtM-M-Lsw. 


[Or.  OP  App. 


The  daEandant  saTe  notice  of  the  apei^ 
defence  that  the  claim  waa  barred  1^  a  Statote  of 
Limitationa. 

The  Land  Tax  Bedemption  Act  1802  (42  (3eo.  3, 
c.  116)  provides : 

Sect.  123.  Whera  aoy  pmoa  or  psrMns  faavint  any 
estate  or  intsrest  (oOwr  tbea  an  astats  of  Iwhiritaaca) 
in  any  manan,  msaaaagas,  lands,  tsasmsBts,  or  bn«dUa- 
DMiits,  shall  ndaam  the  land  tax  obar^  tboieoD  by  or 
out  of  Us,  hsr,  or  tiwtr  on  abaolata  proper^,  soch 
manots,  mnanagoa,  lands,  tenements,  or  hereditameata 
shall  be  and  beoome  ohargeable  for  the  benefit  <d  mush 
peraon  or  parsons,  his,  bar,  or  their  exeootota,  admlnis- 
tratora,  or  aasfgns  with  the  amoont  ot  the  thme  ponndi 
perocntiun  bank  annuities  which  shall  hare  been  trans- 
fertsd,  or  with  the  amount  of  feha  moneya  paid  as  the 
eonsidsration  for  tiie  redamptioa  of  sooh  hud  tax,  aa 
the  ease  may  be,  and  with  tlM  payment  of  a  yearly  earn 
or  anma  of  money  by  way  of  intereet  thereon,  eqnal  in 
amoont  to  the  land  tax  redeemed :  Provided  alm^, 
that  no  paraon  or  penone  in  remainder,  rersraioii,  ox 
expeatanoy,  or  having  any  fatoro  interest  in  snob  manors, 
mssanagsst  laads,  tsoements,  ot  hsraditamsnts  as  aftwe- 
■aid,  who  shall  aftwrwaxdt,  hi  ordsr  of  saoesssion,  oome 
into  the  aotual  poaissaiwi  ot  be  ben^daUy  antiUad  to 
the  rent  and  ^oAta  of  aay  aooh  nanora,  mssaiagea, 
lands,  tenements,  or  hereditamenta,  shall  be  liable  to 
the  payment  ot  any  yearly  anm  or  aama  of  money  by  way 
of  intereat  aa  aforesaid,  aave  only  from  the  time  they 
shall  Tespeotively  come  into  posseaeion  nr  be  banefloiaUy 
aatitled  aa  aforesaid  i  Provided  alao,  that  where  the  land 
tax  diarged  on  any  mason,  messnagea,  lands,  tenements, 
or  hereditamenta,  shall  be  redsamed  by  anybodies  poUtfe 
or  eorporafce,  or  conpaaies,  or  any  lec^Eses  or  Uustass  for 
ohatitable  or  other  pnbUo  pnrpoeea,  or  other  psisoD  or 
persons  having  aay  estate  or  interest  in  renaindar,  rsver. 
aion,  or  expeotanoy  therein,  or  being  snbatitate  heirs  of 
entiilentitled  in  their  order  tosaooeed  thereto,  sooh  Itodias 
politic  or  corporate,  or  companies,  or  feoffees  or  truatees 
for  ohatitabla  or  oihex  pnUlo  purposes,  or  other  persMi 
or  persons  in  rsnaiadar*  rercrsitm,  or  expeotanoy,  or 
being  snbstitats  heira  of  enta^  as  atorsssld,  shall  in  the 
meantime,  until  their  respective  estates  and  intsrssts 
veat  in  possession  by  reason  of  the  detsrminatiim  of  the 
preoeding  estate,  be  entitled  to  have  a  yearly  sum 
issuing  out  of  auoh  manora,  messnagea,  lands,  tenements, 
or  hereditamenta,  equal  in  amount  to  the  land  tax  ao 
redeemed. 

SeoL  125.  In  all  cases  where  aay  bodies  politio  ox 
oacpomtm,  or  ocanpaaiBs,  or  dHheae  peeeaa  or  persona 
rsdsemhig  any  hmd  tu,  shall  by  vlrtoe  of  thla  Aeb  ha 
mtitled  to  hare  and  receive  out  irf  any  manors,  bhs* 
snagea,  lauds,  tenements,  or  hweditaments,  any  yeariy 
sums  of  money  by  way  of  interest,  or  by  way  of  rent  or 
of  rentcbarge,  eqnal  in  amount  to  the  land  tax  redeemed, 
snob  yearly  sum  ahall  be  payable  on  the  same  days  aa 
snob  land  tax  waa  payable  at  the  time  of  the  redemption 
thereof  (unless  whers  any  other  days  are  hezein  speoified 
for  that  purpose),  and  shall  be  reoovetabla  by  aotian, 
snit,  distress,  or  aay  othsr  meuis  whereby  ranis  raasrved 
on  leases  are  recovered  by  law; 

The  Beal  Property  LimitaUon  Act  1874  (37  &  38 
Vict.  c.  S7)  provides : 

Seot.  1.  Afterths  oommenoement  of  this  Act  no  peraon 
aball  make  an  entry  or  diatreas,  or  bring  an  action  or 
suit,  to  reoovsr  any  land  or  rent,  but  within  twdve  yeare 
next  after  tbs  tima  at  whiidi  the  right  to  make  anoh 
entry  or  diatrSas  at  to  hdag  auoh  aotioB  or  aait  ahall 
hare  first  soorued  to  some  psrson  thioagh  whom  he 
olaima  ;  or  if  auoh  right  shall  not  have  aomued  to  any 
poaon  tbzongh  whom  he  olaima,  then  within  twelve 
years  next  after  the  time  at  whioh  tbs  right  to  make 
suoh  entry  or  distress,  or  to  bring  such  aotioa  or  suit, 
shall  have  Scat  aoornsd  io  tha  psnon  mskiog  or  brioghig 
the  same. 
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Seat.  8.  No  ftotion  or  anlt  or  other  proceeding  gball  be 
brought  to  reooTer  uy  SDin  of  monej  seonred  hj  kdj 
mortgage,  jadgment,  or  lien,  or  otherwue  obarged  upon 
or  pftj^le  ODt  of  uij  land  or  rent,  at  lav  or  in  eqaity, 
or  any  legacy,  bub  within  twelve  years  next  after  a 
present  right  to  reodfe  tbe  name  aball  bare  aoemed  to 
some  penon  capable  of  giving  a  disohargn  fot  or  releaae 
of  the  tame,  nnleia  in  the  meantbrn  aoma  put  ot  the 
prineipal  money  or  wMBe  inteieat  ibereon  ibaU  bare  been 
paid,  or  aome  aeknowledgmeat  of  tbe  right  thereto  sball 
have  been  giren  in  writing  cigned  by  the  person  by 
whom  tbe  tame  shall  be  psyable,  or  his  agent,  to  the 
person  entitled  thereto,  or  bis  agmt ;  and  in  snob  oaie 
no  laob  aotion  or  snit  or  proceeding  shall  be  brongbt  but 
witbin.twelve  yean  after  snob  payment  or  acknowledg- 
ment, or  the  last  of  saoh  payments  or  aoknowledgmente, 
if  more  than  one,  was  giren. 

The  Coanty  Court  jndge  held  that  the  claim 
was  barred  by  lapse  of  time,  and  gave  jadgment 

for  the  defendant. 

The  plaintiff  appealed,  with  leave. 

The  Divisional  Court  (Channell  and  Backnill, 
J  J.)  held  that  the  annnal  snm  claimed  was  "  rent" 
within  the  meaning  of  sect.  1  of  tbe  Real  Fro- 
pertj  Limitation  Act  1874,  and  that  therefore  the 
claim  was  barred  by  lapse  of  time :  {8^  L.  T.  Bep. 
684). 

The  plaintiff  appealed,  with  leave. 

MaiieUi  for  the  appellant. — The  decision  of 
the  learned  Coanty  Coart  jndge  and  of  the  Divi- 
sional  Goort  was  wrong.  There  is  no  Statute  of 
Limitations  which  bars  this  claim,  Tbe  question 
arises  nnder  sects.  123  and  125  of  the  Land  Tax 
Bedemption  Act  1802,  and  is  whether  the  person 
who  redeems  the  land  tax  has  any  right  of  action 
in  respect  of  the  principal  sum  or  the  annual 
payment  to  which  he  is  entitled  nnder  those 
sectiona.  The  nature  of  the  charge  given  by  those 
seotions  waa  considered  in  the  case  of  Cotmn$  v. 
HarriB  (12  L.  T.  Bep.  O.  S.  44 ;  12  Q.  B.  726).  and 
it  was  there  held  that  there  was  no  right  of  aotion 
in  respect  thereof.  If  there  is  no  right  of  action, 
then  the  case  is  not  within  any  of  the  pi-orisions 
of  the  Beal  Property  Limitation  Act  1833  or  the 
Beal  Property  Limitation  Act  1874,  and  there  is 
no  other  Statute  of  Limitations  which  can  apply. 
rBoMBB,  L.J. — Why  can  a  snit  in  equity  not  be 
brought  to  raise  the  amount  of  the  charge,  just  as 
in  the  case  of  au^  other  charge?]  This  is  an 
anomalous  charge  in  respect  of  which  there  is  no 
remedy  at  all  to  recover  tbe  principal  aam.  It  is 
'  not  a  snm  of  money  charged  upon  land,  witbin  the 
j  meaning  of  sect.  8  of  the  Beu  Property  Limita- 
'  tion  Act  1874,  because  there  ia  no  right  of  action 
in  respect  of  it.  It  would  be  most  onerous  if  the 
person  in  possession  oi  the  land  oould  be  compelled 
to  pay  the  principal  sum,  or  were  liable  to  have  the 
land  sold  in  order  to  pay  off  the  charge.  That 
was  not  the  intention  <u  the  Act.  That  which  is 
called  the  principal  sum  is  really  only  the  price 
fixed  at  which  the  owner  of  tbe  land  can,  at  his 
option,  redeem  the  annnal  sum;  bot  he  cannot 
be  ooropelled  to  redeem,  and  is  not  liable  to  have 
his  land  sold  to  pay  off  the  principal  sum.  The 
<mly  way  in  which  the  owner  of  the  ohai)^  can 
realise  the  piiacipal  snm  is  by  selling  and  assign- 
ing  his  charge.  If  there  were  an  enforceable 
charge  for  the  principal  sum,  the  provisions  of 
sect.  125,  which  give  remedies  for  thd  recovery  of 
the  annual  payment,  would  be  unnecessary. 
Bemedies  are  expressly  given  in  respect  of  the 
annnal  snmi  bnt  no  remedy  is  given  in  respect  of 
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the  principal  snm.  The  annual  snm  is  nob 
"  rent "  wiUiin  the  meaning  of  aeot.  1  of  the  Act 

of  1874,  or  tbe  interpretation  clause,  sect.  1,  ol 
the  Act  of  1833.  "  Bent"  there  means  a  separate 
inccurporeal  hereditament  and  not  rent  serriice : 

Grant  t.  EOit,  9  M.  A  W.  X13. 
This  annual  sum  is  not  made  hr  the  statute  a 
rentoharge,  bnt  is  described  simply  as  "  a  yearly 
snm  of  money  by  way  of  interest."  If  it  is  rent 
at  all,  it  is  the  same  as  rent  reserved  upon  a. 
demise,  which  is  not  "  rent"  within  sect.  1  of  th» 
Act  of  1833  or  sect.  1  of  the  Act  of  1874. 
Sect.  125  of  the  Land  Tax  Bedemption  Act  1802 
in  terms  makes  the  annual  payment  recoverable 
in  the  same  way  as  rent  reserved  on  a  demisft. 
The  only  provision  of  these  statutes  appl^ng  to 
rent  due  nnder  a  demise  is  that  by  which  not 
more  than  six  years*  arrears  can  be  reoOTered,and 
that  does  not  apply  to  this  claim. 

Warrington,  E.G.  and  Duka,  for  the  respon- 
dent, were  not  called  upon  to  argue. 

CoLiiins,  M.B. — This  was  an  action  by  th» 
assignee  of  a  person,  who  had  redeemed  the  land 
tax  upon  certain  land,  to  recover  one  year's  pay- 
ment ot  the  yearly  sum  of  money  payable  by  way 
of  interest  upon  the  principal  snm  paid  for 
redemption.  The  question  is  whether  the  claim  ia 
barred  by  a  Statute  of  Limitations.  Tbe  r«demp- 
tion  of  land  tax  took  place  in  1873.  The  pUunti^ 
in  1879,  became  the  assignee  of  the  person  who 
redeemed.  No  payment,  or  demand  of  payment, 
was  ever  made  since  that  year.  Tbe  rights  which 
are  created  upon  redemption  of  land  tax  are 
defined  by  sect.  123  of  the  Land  Tax  Bedemption 
Act  1802  {ubi  sup.).  This  yearly  sum,  therefore, 
was  recoverable  by  distress  or  action.  The 
pcnnt  takoa  by  the  defendant  waa  that  thia 
claim  waa  barred  by  tho  St^otes  of  Limitatioua. 
For  the  plaintiff  it  waa  ctmtended  that  the  clain> 
did  not  come^  within  the  provisions  6f  any- 
Btatute  of  Limitations.  The  defendant  contendLs 
that  the  case  comes  within  sect.  1  or  sect  8  of 
the  Beal  Property  Limitation  Act  1874  {ubi  sup.). 
It  is  beyond  doubt  that  this  claim  was  not  made 
within  twelve  ^ears  from  the  time  when  tbe  right 
accrued,  if  this  yearly  sum  can  properly  be  called 
"rent"  within  the  meaning  of  sect  1.  Tbe 
Divisional  Court  has  held  that  it  is  "  rent  ** 
within  the  meaning  of  that  section.  Channell,  J. 
pointed,  out  that  by  cect  1  of  3  &  4  Will.  4^ 
c.  27,  the  word  "rent"  is  made  to  extend  to- 
all  services  uid  anite  for  which  a  distress  may  bb 
made,  and  to  all  annuities  and  perio^oal  sums  of 
money  ohaised  upon  or  payable  out  of  any  land. 
No  doubt  tEftt  has  been  held  not  to  inolaoe  ranb 
payable  under  a  leaae,  in  Qrani  v.  EUia  (9  M  &  W. 
113) ;  bnt,  for  the  reaatms  given  "bj  Ohannell,  J., 
I  think  t^at  this  annnal  payment  is  not  ex(dnde^ 
from  that  definition.  If,  however,  that  is  » 
wrong  view,  and  this  yearly  sum  is  not  "rent*^ 
within  sect.  1  of  tbe  Beal  Praperty  Limitation 
Act  1874,  then  it  seems  to  me  that  tbe  case 
oomee  within  sect  8  of  that  Act  {vhi  t«p.)_ 
Is  this  a  charge  upon  land  or  not?  If  it  is  » 
charge  upon  land,  it  comes  witliin  the  express* 
words  of  sect  8.  It  is  admitted  that  it  is  shi. 
charge,  but  it  is  contended  that  It  is  not  within, 
sect.  8  because  no  action,  suit,  or  other  proceecU- 
ing  could  be  brought  to  recover  it.  It  is  said 
that  that  contention  is  supported  by  tbe  case  «f 
Cousins  V.  Harris  (12  L.  T.  Bep.  O.  S.  4i;  12 
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Q.  B.  726).  bat  that  oim  when  properlj  examined 
does  not  bear  out  that  fxmtenuon.  moauie  it  doei 
not  deal  with  eqnitable  rigbta  and  remedies  at 
all.  This  is  a  chai^  wluon  can  be  eiiforced  in 
the  ordinary  way  proceedings  in  eqaity  like 
an^  other  charge.  It  is,  theraf<n«,  a  chaige 
which  is  enforoeable  by  proceedings  in  eqaity, 
and  sect  8  applies.  Therefore,  in  either  view  of 
the  case,  the  claim  is  barred  by  the  Real  Pro. 
pn^  Limitation  Act  1874,  and  this  appeal  fails. 

BOHBB,L.J. — I  am  of  the  same  opinion.  If  there 
is  an  owner  of  a  chai^  in  eqnity,  thoagh  there  is 
no  obligation  apon  anyone  to  pay  the  char^,  the 
right  of  the  owner  of  the  charge  is  to  bring  an 
action  in  Chancery  to  have  the  amount  of  the 
charge  raised  by  a  sale  of  the  land,  and  it  has  been 
so  held  and  is  settled  law,  and  the  charge  is  within 
sect.  8  of  the  Real  Property  Limitation  Act  1874, 
and  time  begins  to  ran  from  the  time  of  the 
last  payment  in  respect  o'  principal  or  interest. 
In  the  present  case  we  find,  under  the  Land  Tax 
Bedemption  Act  1802,  that  a  peracm  baTins  an 
interaat  in  land  ohaiged  with  land  tax  may  redeem 
the  land  tax  and  then  has  a  charge  npcm  the  land. 
Tor  what  has  he  a  ohai^  P  In  tne  wj  words  of 
the  statute  the  land  is  charged  with  the  amount 
of  the  moneys  paid  for  the  redemption  and  with 
the  payment  of  a  yearly  sum  by  way  of  interest 
thereon.  Is  there,  then,  anything  in  the  statute 
to  take  away  the  ordinary  rights  of  a  person  who 
has  a  charge  upon  land  for  a  principu  sum  and 
interest  ?  There  is  nothing,  it  is  true  that  there 
is  no  personal  remedy  t^ainst  the  owner  of  the 
land.  That  is  what  was  decided  in  Counn$ 
Harris  (u6i  aup.).  But  that  case  did  decide 
that  the  person  who  redeemed  the  land  tax  had  a 
charge  and  could  assign  that  charge.  That 
means  that  he  had  a  charge  upon  the  land.  The 
consequence  is  that  his  claim  is  barred  by  lapse 
of  time  jost  like  the  owner  of  an  ordinanr  charge 
is  barred.  Suppose,  however,  that  this  is  not  a 
charge  for  principal  and  interest  within  sect  8, 
then  it  mast  follow  that  the  yearly  sum  falls 
within  sect.  1  as  "rent"  Therefore,  in  any  case, 
the  plaintifTs  claim  is  barred  by  the  Beal  Pro- 
periiy  Limitation  Act  1874,  and  must  fail.  I  agree, 
therefore,  that  this  appeal  mast  be  dismissed. 

Mathew,  L.J.— I  am  of  the  same  opiniai.  I 
tlunk  that  this  was  a  charge  upon  land  because 
the  lAnd  Tax  Redumption  Act  describes  it  as  a 
charge,  and  1  think  that  it  is  not  necessary  to  give 
aikj  other  reason.  I  ^ree,  therefore,  that  the 
BmI  Properly  Limitatiim  Act  1874  applies,  and 
that  the  plaJntiiTB  claim  is  barred. 

Appeal  ditmiued. 
Soliidtor  for  the  appellant,  T.  Parmtu. 
S(duntors  for  the  respondent  Baiyley,  Adam$, 
BawkxTt  and  JTobZc 


HIQH  COURT  OF  JUSTICE. 

.    CHANOEBT  DIVISIOIT. 
Taetday,  Fab.  18. 
(Before  Bugklst,  J.) 
Be  South-Wkstikk  or  Traszirau.  (Babquisi- 
XKTO)  Bailwat  Comfaht  LnciTBD.  (a) 

Company — Direetor$  —  Betnuneration  —  Appoint- 
ment of  director$  a$  receivers  and  managers  at 
talary. 

Two  of  the  directors  of  a  raUioay  company  were 
appointed,  in  a  debenture^holder^s  action,  re- 
eeivera  and  m^inagere  of  the  railway  and  under- 
taJcing  of  the  eompa/rvy  at  a  ealary. 

Seld,  that  in  the  vnndmg-up  of  the  eonvpany  eaek 
was  entitled  to  prove  for  ike  whole  of  hie  Femun- 
eration  ae  a  director  vnder  the  orftefss. 

The  company,  which  was  incorporated  in  1888, 
owned  a  railway  in  Yenezoela.  The  railway  had 
been  worked  1^  other  companies  nnder  sgree- 
ments,  the  Isst  trf  which  expired  on  the  Slst  Aug. 
1899,  when  the  railway  was  hinded  over  to  the 
company. 

The  interest  on  the  debenture  bcmds  of  the 
company  being  in  arrear,  a  debenture-holder's 
action  was  commenced  against  the  company,  and 
on  the  20th  Sept  1899,  in  that  action,  two  of  the 
directors  of  the  company,  Comfoot  (the  chairman) 
and  Allen,  were  sppointed  recetveis  of  the  under- 
taking, railway,  aud  real  and  personal  property 
and  assets  of  >he  company  comprised  in  the 
securities,  and  to  manage  and  work  the  railway, 
business  and  undertaking  of  the  company. 

On  the  12th  Karch  1901  the  master  allowed 
the  receivers  and  managers  a  fee  of  2500Z.to  cover 
their  remuneration  and  ofSoe  rents  from  the  date 
of  their  appointment  to  the  Slst  May  1901.  There 
were  several  meetings  of  the  board  after  the 
appointment  of  the  receivers  and  mani^^s 

On  the  19th  April  1901  the  company  went  into 
Tolnntary  liqaidati<m  for  the  purpose  of  oarryiag 
out  a  s.>heme  tot  reoonstametion. 

This  was  the  hearing  of  a  summons  in  the 
winding-lip  by  Blessrs.  Oomfoot  Allen,  Ueatea, 
and  De  Neufville,  four  oat  of  the  five  directors 
of  the  company,  for  an  order  that  a  claim  for 
direetois'  fees  under  the  articles  from  June  1898 
to  March  1901  might  be  admitted  by  the  liquida- 
tors. As  to  the  remuneration  from  Jane  1898  to 
Sept.  1899  there  was  no  dispute.  The  other 
director,  a  Mr.  Smith,  did  not  claim  remunera- 
tion. Art.  90  of  the  company's  articles  of  asso- 
ciation was  as  follows : 

The  rsmuneiation  of  ths  directors  sbaU  be  at  the  rate 
ci  10001.  a  year.  .  .  .  Snob  remaneration  ahali  be 
divided  nmoD^  the  board  of  direoton  in  tb«  manner 
which  m>y  be  speed  upon  anuaigst  Ibemsdvet,  and  in 
default  et  •greement  equsUy  by  qnarterly  payments  on 
the  usual  quarter  days. 

The  directors,  who  bad  been  paid  their  fees  down 
to  the  30th  June  1898,  had  resolved  that  the 
yearly  remuneration  should  be  divided  so  that 
3001.  shonldbe  p^d  to  the  chairman,  and  1752.  to 
each  of  the  other  four  direetors. 

By  art  91  of  the  articles  of  association  the 
managemmt  of  the  bnsimas  and  the  control  of 
the  company  was  vested  in  the  directors. 

There  was  a  oonfiiot  of  testimony  as  to  what 

■■>  aeponed  bj  H  PaooiBK.  Xaq.,  BurlstaMt-Letr. 
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took  place  before  the  master  when  the  remunera- 
tion of  the  reoeiTers  and  managers  was  fixed,  tiie 
liquidators  ailing  and  the  claimants  denying 
that  the  remnneration  was  fixed  upon  the  footing 
that  it  Bhoold  cover  all  the  remuneration  of 
Gomfoot  and  Allen  as  directors  from  the  date  of 
their  appointment  as  receivers  and  managers,  bat 
his  Loraship,  having  seen  the  master,  held  that 
it  was  fixed  withont  any  bargain  that  the  directors 
should  give  up  their  fees  as  directors. 

Dcmekwerta,  K.O.  and  MarteUi  for  the 
claimants. 

Jenkint,  K.O.  and  Howard  Wright  for  the 
liquidators.  —  We  do  not  dispute  that  the 
claimants  other  than  Gomfoot  and  Allen  are 
entitled  to  their  fees,  but  we  contend  that  Gom- 
foot and  Allen  cannot  claim  fees  as  directors  from 
the  date  of  their  appointment  as  receivers  and 
mmaagim  in  addition  to  Hoar  fees  as  reodvers  and 
managon.  The  ba^in  between  the  company 
and  the  cUrecton,  aa  evidenoed  by  arts.  90  tad  91 
of  the  articles  ct  association,  was  tiiat  the 
direotors  were  to  be  paid  for  managing  all  the 
basinesa  ol  the  company,  not  for  managing  a 
Dort.  As  reodvers  and  managers,  Gomfoot  and 
Allen  managed  and  controlled  the  business  of  the 
oompanT.  and  their  fees  for  so  dc^ii^  are  payable 
out  of  the  company's  assets.  They  ought  not  to 
be  paid  twice  over  for  doing  the  same  work. 

Danckwerts  in  reply. — Notwithstanding  the 
appointment  of  receivers  and  managers,  the 
directors,  including  Gorafoot  and  Allen,  con- 
tinued to  exercise  all  such  ordinary  duties  of 
directors  as  woold  have  to  be  exercised  if  persons 
not  directors  had  been  appointed  receivers  and 
managers — e.g.,  they  passed  transfers  of  deben- 
ture stock  and  ordinary  shares,  and  Issued  new 
certificates.  Besides,  they  considered  the  scheme 
for  reconstruction. 

Bttcelbt,  J. — The  question  I  have  to  de<ude  is 
whether  Gomfoot  and  Allen  have  a  claim  for 
remnneration  as  directors  from  the  date  of  their 
appointment  as  receivers  and  managers  to  the 
31st  March  1901,  when  it  is  conceded  the  work 
ct  the  board  of  directors  came  to  an  end.  Kow, 
xmAer  art.  90,  there  is  a  right  to  be  paid  at  the 
rate  of  lOOOZ.  a  ^ear.  That  was  a  sulwistang  con- 
tractual oblimtion  until  the  company  went  into 
liquidation.  It  is  said  that  under  the  articles  of 
association  the  directors  were  to  have  the  manage* 
ment  of  the  business  of  the  company,  that 
after  the  order  of  the  20th  Sept.  1899  Gomfoot 
and  Allen  managed  the  business  of  the  ctmipany, 
that  they  were  paid  for  that  2500Z.  for  the  period 
from  their  appointment  to  the  Slst  May  1901, 
and  that,  therefore,  they  ought  to  give  credit  for 
that  in  some  way  aa  between  themselves  and  the 
company,  because,  of  course,  the  company  pays 
.  the  remuneration  of  the  receivers  and  managers, 
as  well  as  the  remuneration  of  the  directors.  In 
my_  opinion,  that  is  not  so.  The  directors  are 
entitled  to  their  lOOOI.  a  jear  as  the  payment  to 
be  made  to  them  for  doing  that  which,  for  the 
.  time  b«ng,  ther  have  to  do  as  dixeetors  ^  i^e 
oompanj.  If  by  reason  the  appointment  of 
the  reoaTora  and  mana^rs  they  have  less  to  do, 
that  does  not  diminish  in  any  way,  as  it  appears 
to  me,  the  salary  which  tiaoj  are  to  get.  Their 
salary  as  receivers  and  managers  was  a  payment 
tottem  for  dinng  what  they  had  to  do  as  reouvera 
and  mani^ers,  and  if,  in  we  latter  oharacter,  they 
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^d  something  which  made  thttr  work  lighter  in 
the  _  former  character,  I  do  not  see  that  tiiat 
dimmiahed  in  any  way  the  amount  which  ^ey 
were  entitled  to  receive  aa  acting  in  the  former 
character.  The  result,  therefore,  is  this:  That 
Gomfoot  and  Allen  seem  to  me  to  be  entitied  to 
that  which  was  given  to  them  as  receivers  and 
managers  withont  any  obligati<m  to  forego  thmr 
directors'  fees,  and  also  to  the  amount  to  which 
they  were  entitled  as  directors*  fees.  As  regards 
the  other  two,  De  Neof  ville  and  Ueatee,  there  is 
no  4]neBtion  as  to  them,  because  th^  won  not 
receivers  and  managers  at  all,  and  tbfij  are 
entitled  to  their  fees. 

Solioitora:  Jlfaddisons ;  £F%)/Kiuon,  Harwood, 
and  Co. 


Wednesday,  March  12. 

(Before  Bucelet,  J.) 

Se  Setoh  Shith;  Bvsnxbd  v,  WAim.  (a) 

WUl — Conttmeiion — "Furniture  and  other  jmt- 
sonal  0ff«eU  " — SfffeeU  eonneeted  wUh  buaintat  - 
T«nanr$fiaiurt$. 

A  tettator,  who  carried  on  the  B.  Hotel  at  a  yearly 
tenant  and  ruided  on  the  premwes,  bequeathed 
"oil  the  furniture  and  other  personal  effeeie 
betongi/ig  to  me  and  which  at  the  date  of  my 
deoAh  are  at  the  B.  Hotel  aforesaid  "  to  W. 

Held,  that  aU  the  furniture  andpenonal  effeete  at 
R.  Hotel,  whether  need  in  connection  with  the 
butineet  or  nott  paaeed  to  W.,  1mini4thei»naint*e 
fimtwret. 

Habold  Seton  Smith,  the  testator  in  this  case, 
carried  on  business  as  a  hotel  proprietor  at  the 
Roebuck  Hotel  in  Berkshire.  No  lease  of  the 
premises  had  ever  been  granted  to  him,  and  he 
held  as  a  yearly  tenant.  Miss  Gertrude  Waite 
lived  in  the  house,  and  assisted  him  in  the  manage- 
ment of  the  business. 

By  his  will,  dated  the  10th  Hay  1901,  the 
testator  appointed  two  trustees  and  executors,  and 
he  bequeathed  "sJl  t^e  furniture  and  othw 
personal  effects  bdooging  to  me  snd  wldofa  at 
the  date  of  my  death  are  at  the  Boebnek  Hotel 
aforesaid  to  Gertrude  Wute  who  is  now  radding 
at  the  said  hotel** ;  and  he  bequeathed  all  the 
residue  of  his  personal  estate  to  his  trastees  npon 
certain  trusts  as  therein  mentioned. 

The  personal  effects  in  the  hotel  belonging  to 
the  testator  consisted  of :  (a)  Trade  or  tenant's 
fixtures  and  trade  implements ;  (6)  furniture  and 
personal  effects  independent  of  the  business ;  (e) 
linen,  plate,  glass,  china,  Ac,  used  in  oonneoikion 
with  the  business.  Doubts  arose  as  to  what 
articles  passed  under  the  specific  legai^,  and  the 
trastees  took  out  an  originating  snmrnons  to 
determine  the  question. 

Q.  Lawrence  for  the  trustees. 

Cann  tat  Hisa  Walte.— All  three  olnasee  of 
goods  pasB  to  Miss  Waite  under  tiie  spaoific 
legacy : 

CoU  V.  fitzgarali,  3  Boss.  301 ; 
8ainfen  v.  Bvnnfen,  4  L.  T.  Bep.  194 ;  29  Bear. 
207. 

Chrietofiher  Jamet  for  persons  interested  in  the 
residue.— -I  say  that  the  gift  includes  only  the 
f nmitnre  and  personal  effects  not  connected  with 

<a)  Bsportad  br  A.  I-  Uoasn,  Esq.,  IlHitiler«M«w. 
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and  lie  had  also  a  bouse  in  Oosport  vhioh  was 
need  as  an  hospital  for  inTalid  seamen*  and  was 
provided  with  beds,  sheets,  and  other  articles  for 
the  nee  of  the  patlente  who  were  receiTed  there 
and  talcen  oare  of.  The  question  arose  under 
articles  exeonted  bj  Jaoks(m  and  bis  wife  beforn 
marria^  bj  which  it  was  agreed  that  in  oon- 
aideration  of  a  prorision  made  for  the  wife  bj  the 
intended  hasband  the  wife  ahoold  have  no  claim 
oat  of  his  real  or  personal  estate,  "  provided  this 
sboald  not  extend  to  what  he,  the  said  intended 
husband,  should  or  might  leave  her  bj  will,  nor 
to  all  or  any  of  the  household  goods,  or  utensils, 
or  household  stuff,  &o.,  of  him  uie  said  Nathaniel 
Jackson  at  the  time  of  his  death,  all  which  she 
vras  to  reoMve  and  enjoy."  The  husband  having 
died,  the  wife  claimed  the  beds,  sheets,  and  other 
things  in  tiie  hooae  at  Qoaport,  and  the  question 
was  whether  she  was  entitled  to  them  as  household 
goods  or  utensils  or  household  stuff  within  tiia 
uttent  of  the  marri^je  arttoles.  It  was  held  that 
they  were  not  The  material  word  tn  that  oase 
was  "  household."  Whose  household  was  referred 
top  The  answer  was,  the  testator's.  The 
beds  and  sheets  in  the  boose  at  Qosport 
were  not  his  household  goods  or  stuff  in  that 
sense.  That  case  was  followed  in  Le  Farrani  r. 
Bpeneer  (1  Yes.  Sen.  96),  where  a  bequest  <d 
"  household  furniture,  Uneo,  plate,  and  appuel 
whatsoever  "  was  held  not  to  include  ffoods  which 
the  testator  had  for  trade  and  merchandise  as 
distinguished  from  his  own  domestic  use.  In 
Ifanmn^  v.  PurceU  (ubi  tup.)  the  testator 
bequeathed  to  his  wife  "all  my  moneys,  house- 
hold furaituT^  plate,  books.  Imen,  wearing 
apparel,  &o."  He  had  a  tavera  as  a  hooae  ra 
business  and  also  a  private  re^dence,  both  ocm- 
taining  furniture,  and  he  lived  at  the  latter,  but 
sometimes  slept  at  the  former.  The  decision  of 
that  case  was  grounded  on  the  word  *'  my,"  and 
it  was  held  that  the  bequest  did  not  iuclnito  f  umi- 
tore  used  at  the  tavera,  but  that  It  meant  fomi- 
ture  which  was  used  in  "  my  "  household.  I  there- 
fore hold  that  under  the  bequest  of  funutnre  and 
other  psrsonal  effects  in  this  will  there  passed  to 
Miss  Waite  all  the  furniture,  linen,  plate,  glass, 
china,  and  other  effects  belonging  to  the  testator 
which  at  the  date  of  his  decease  were  at  the 
Roebuck  Hotel,  whether  they  were  used  for  the 
trade  or  business  of  the  hotel  or  not,  but  not 
including  tenant':i  fixtures. 

Solicitors  for  the  trustees  and  residuary  legatees, 
MorrU  and  Brittow. 

Solicitors  for  Miss  Wute,  Oribbla  and  Co.,  for 
Sewett,  Beading. 


Ttu$tUiy,  Feb.  18. 
(Before  Eadt,  J.) 

Be  DSTELOPUBNT  COUPAKT  OF  CENTRAL  AND 

West  Africa  Limited,  (a) 

Company  —  BedueHon  of  capital  —  Bekeme  <o 
tnersaM  capikUr^ItUgalUy. 

A  con^any  denroua  of  e3^ngwi»hvng  ttf  ds^nred 
tharu  petitiotud  tkt  eowi  for  a  reduetton  of 
tU  eaipiUU  hy  ihe  mmowit  of  iU  deferred  jAotm, 
purauant  to  a  Mtshetne  gupported  by  all  the 
gharth^lden  for  inereanng  it$  ordinary  tharo 
eapital  and  aUotHng  to  each  d«ferreA  sAars- 


theboriness.  The  general  role  is  that  a  bequest 
honaehold  furniture  will  not  pass  tenant's 
fixtures: 

Wimtty  V.  Orw«,  10  Ch.  Dlv.  18. 

The  words  "  other  persozuil  effects "  must  be 
etmstined  as  ejuadem  generis  with  the  previous 
words  "all  the  fornitun,"  and  do  not  include 
ai^thii^  more.  In  Swiitfen  r.  Swinfen  (nbt  sup.) 
there  was  no  residnaiy  ^t  as  there  ishwe ;  and 
that  oaae  was  not  foUowed  in  NoHluy  Paxion 
(60  L.  T.  Bep.  30).   He  also  referred  to 

Pratt  V.  Jac1t$on,  2  P.  Wms.  S02;  leveised  on 
appaal,lBra.P.C.  aSS;  Bdi^  Hspcvts,  voL  1, 
p.  528; 

Lt  Afrsnt  v.  Spsnetr,  1  Tss.  Bsn.  M ; 
Manning  v.  PwnM,  7  D.  M.*  Q.  55. 

BvcKUT,  J.  (after  stating  the  foots,  con- 
tinued :) — ^It  is  cont«ided  that  nnder  the  bequest 
of  **aU  the  turaiture  and  other  personal  effects 
belonging  to  me  and  which  at  the  time  of  my 
death  are  at  the  Boebuok  Hotel"  Miai  O.  A. 
Waite  is  entitled  to  tenant's  fixtures  which  were 
in  the  hotel.  I  do  not  think  she  is.  It  is  true 
that  ibej  belonged  to  the  testator  in  a  certain 
sense ;  but  is  it  probable  that  he  intended  by  the 
bequest  which  I  have  read  to  give  Miss  Wute  the 
ri^ht  to  take  down  the  roller  blinds  and  such 
tiungs  P  If  a  testator,  being  entitied  to  a  lease- 
hold house  containing  tenant's  fixtures,  bequeaths 
the  house  to  A.  and  all  furniture  and  household 
effects  to  B.,  can  it  be  said  that  B.  ma]r  take  away 
the  tenant's  fixtures  P  I  think  there  is  no  doubt 
he  cannot,  bat  that  A.  is  entitled  to  them.  It 
seems  to  me  that  the  same  applies  here.  I  find 
anthori^  in  Finney  t.  Chiee  (10  Oh.  Dir.  13), 
where  ear  Gfeorge  Jesael,  M,B.  takea  the  same 
enmple  as  I  have  taken.  There  a  testator  be* 
queathed  to  his  wife  all  his  "  household  furniture, 
plate,  linen,  and  duna  articles  and  things  expect 
stock-in-trade,  money,  securities  for  money,  books 
of  account,  and  manuscripts,  and  also  all  my 
household  consumable  stores  that  may  be  within 
my  dwelling-house  at  the  time  of  my  decease,  for 
her  own  alwoluteuBe  and  benefit";  and  he  devised 
and  bequeathed  his  rAsiduary  real  and  personal 
estate,  including  leaseholds,  in  trust  for  sale.  Sir 
O.  Jessel  held  that  tenant's  fixtures  in  a  leasehold 
house  occupied  by  the  testator  did  not  pass  to  the 
iridow.  So  here  I  do  not  think  the  tenant's 
fixtures  passed  to  Miss  Waite.  Passing  to  the  next 
point,  at  the  testator's  death  there  was  a  consider- 
^le  quantity  of  furniture  in  the  hotel,  some  of 
whieh  vras  used  by  the  testator  himself,  some  by 
'  Hiss  Waite,  and  some  was  used  for  the  general 
purposes  of  the  hotel  visitors.  There  was  also 
the  (ndinary  apparatus  of  a  hotel,  ohina,  glass, 
idate,  and  such  things.  It  is  argued  on  behalf  of 
(he  reuduary  legatee  that  the  whole  of  this  fur- 
niture and  other  articles  did  not  pass  to  Miss 
W«te,  but  only  such  as  belouged  to  the  testator 
in  the  particular  sense  that  he  personally  used 
them,  and  it  is  said  tiiat  such  articles  as  were 
required  for  the  trade  or  bnsiness  of  the 
hotel  did  not  pass  to  her.  But  I  think  that 
view  is  wrong.  I  am  of  opinion  that  all  the 
articles,  whether  used  for  the  purposes  of  the 
hotel  bnsiness  or  not,  passed  to  her.  The  cases 
which  were  cited  in  support  of  the  opposite 
eontention  seem  to  me  to  be  distinguishable. 
In  Pratt  v.  Jaekton  (2  P.  Wms.  302)  a  man  named 
Jaekson  had  a  house  in  which  be  lived  in  London, 
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holder  100  ordinary  ahareB  for  oaeh  dtfmrtA 
ghare. 

The  jM<tKm  voom  $upporied  byoUtho  siMrehoidm 
ana  Vtere  loere  no  ereditor$,  the  only  debU  of 

the  company  being  for  ite  current  eameiuee. 
Held,  that,  according  to  the  case  of  British  and 
Amerioan  Trustee  and  Finance  Corporation 
V.  Cooper  (70  L.  T.  Bep.  882;  (18M)  A.  C  399), 
ihe  court  muet  look  at  the  aeheme  <u  a  tohole, 
which  involved  not  reduction,  but  increase  of 
capital  and  wa$  illegal ;  and  the  petition  wu 
npued, 

PcTiTiOK  for  tiie  aanotioa  of  the  court  to  a 
redaction  of  capital. 

The  DeTelopment  Company  of  Central  and 
West  Africa  Limited  was  inoorporated  on  the 
7th  Feb.  1901,  under  the  Companies  Aota  1862  to 
1900.  with  a  capital  of  100,0001.,  divided  into 
99,300  ordinary  shares  of  11.  each  and  700  deferred 
shares  of  11.  each. 

The  holders  of  the  ordinary  shares  were  entitled 
to  a  non-cumnlatire  preference  dividend  of  10  per 
cent.,  and  to  one  rote  for  each  share  on  a  poll. 

The  holders  of  the  deferred  shares  were  entitied 
to  one-half  the  annnol  profits  after  payment  of 
the  10  per  cent,  dividend  on  the  ordinary  shares 
and  miking  due  provision  for  a  reserve  fund ;  to 
one>half  of  any  sarplns  assets  after  repaym«it  of 
the  paid'Up  capital  m  case  of  a  windine>np ;  the 
oUier  half  itf  the  snrplna  profits  and  snrpTna  asasts 
falling  to  the  holders  of  the  ordinary  abares. 

The  deferred  shaieholdeifl  were  alao  entitled  to 
twenty  Totes  for  each  deferred  share  in  case  of 
a^ll. 

The  company  had  power  to  increase  its  capital 
and  to  issue  any  original  or  new  shares  with  any 
spedol  rights  or  preferences,  so  that  the  rights 
attached  to  the  deferred  shares  should  not  be 
infringed ;  alsn  to  redace  its  capital  by  (inter 
alia)  paying  off  capital,  or  ,in  snch  ot^r  manner 
as  might  seem  expedient. 

The  whole  of  the  deferred  shares  had  been 
issued,  but  only  about  16,0(X)  ordinary  shares,  all 
of  which  were  fully  paid  up;  and  it  appeared 
desirable  in  the  intei'«sts  of  the  company  to  get 
rid  of  the  deferred  shares  and  place  all  share- 
holders on  an  equal  footing. 

By  a  conditional  agreement,  dated  the  23rd 
Nov.  1901,  made  between  the  deferred  shareholders 
and  the  company  it  was  provided  that  the  com- 
pany should  take  proceedinffs  to  obtain  thn 
sanction  of  the  court  to  a  reduction  of  the  capital 
by  the  amount  of  the  deferred  shares  whieh 
Bttonld  be  cancelled,  and  that  when  an  order 
■anotioiUng  the  rednotim  had  been  ofat^ned 
the  company  should  increase  its  capital  to 
250.0001.  diTided  into  250,000  ordinary  shares 
of  II.  each,  and  should  allot  to  the  deferred  share> 
holders  70,000  ordinwy  shares  folly  paid  up  in 
exchange  for  tiie  700  daerred  shares  anrrendered 
by  them. 

On  the  25th  Nov.  1901  the  shareholders  passed 
a  special  resolution,  which  was  confirmed  on  the 
12tn  Dec.  following,  authorising  the  reduction 
of  the  capital  of  t^e  company  to  99,300Z.,  the 
unount  of  their  ordinary  share  capital,  by  oanoel- 
Ung  the  deferred  shares  in  accordance  with  the 
terms  of  the  conditional  agreement. 

The  company  had  not  issued  any  debentures, 
and  its  whole  indebtedness  amonnted  only  to 
about  3001.  for  current  expenses. 


This  was  a  petition  by  the  company  for  an 
order  authorising  the  proposed  rednotion. 

Eve,  K.G.  and  Wartxburg  for  the  company. — 
The  shareholders  unanimously  support  toe  pro* 
posed  scheme  for  reduction  of  capital  and  oanoel- 
Jation  of  the  deferred  shares.  Neither  tiie  pubUo 
nor  the  creditm  ot  the  company  are  injured  by 
it.  The  ooart  has  power  to  aaiicti<»i  the  proposed 
scheme : 

Sritith  and  Amerifan  Tm<t«e  and  Finance  Cor- 
poration T.  Couper,  70  L.  T.  Bep.  888;  (1894) 
A.  C.  399. 

W.  Gordon  Fellowee,  for  the  sfaarehoLdera^ 
supported  the  petition. 

Eadt,  J.— The  mode  in  which  it  is  proposed  to 
carry  out  this  arrangement  is  by  reducing  the 
company's  capital  in  the  first  instance  by  extin- 
guishing the  700  deferred  sharea,  and  then 
increasing  the  capital  of  the  compsny  to  250,000 
ordinary  shares  and  allotting  70,000,  part  thereof, 
to  those  who  were  the  holders  of  the  deferred 
shares  without  any  farther  consideration  or  pay- 
ment to  the  company.  In  form  the  petition  aska 
for  the  sanction  of  the  court  to  a  redaction  of 
capital— -that  is,  a  reduotjon  by  the  extinction  of 
the  700  defwred  shares— but  the  scheme  of  which 
what  is  called  a  reduction  of  capital  forms  part  ia 
really  a  scheme  for  an  ioorease  of  ospitaL  It  ia 
not  sngf^sted  that  any  part  of  the  capital  haa. 
1>een  lost,  or  is  not  represented  by  available 
a'^ts,  or  is  to  be  retomea  to  the  shareholders  a» 
being  in  excess  of  the  wants  of  the  company,  bafc 
the  whole  of  tjie  proposed  arrangement  is  frankly 
stated  in  the  petition.  In  the  case  of  Brituh. 
and  American  Truetee  and  Finance  Corporation 
V.  Couper  (ubi  eup.)  Lord  Jtlacnaghten  said  that 
the  court  must  look  at  the  arrangement  as  a 
whole  and  the  consequences  which  the  redaction 
involved.  I  therefore  am  bound  to  look  at  thn 
scheme  ae  a  whole  and  see  whether  or  not  I 
ought  to  saoction  it  It  is  really  a  scheme  for 
an  increase  of  capital  to  the  extent  of  69,3001. 
nominal  capital  for  which  the  company  in  ita 
corporate  capaoity  would  reodre  no  oonudera. 
tion.  The  assets  would  remain  the  same,  and  thfr 
resalt  woald  be  that  the  700  deferred  shares 
would  be  cancelled  and  the  rights  of  the  share- 
holders tn<er  ee  altered.  The  scheme  involves  the 
iesoe  of  69,300  shares,  not  only  at  a  discount,  hot 
without  any  consideration  at  all  moving  from  the 
shareholders  to  tfae  company  in  its  corporate- 
capacity.  It  is  not  safficient  for  the  arrsngement 
to  be  beneficial  or  adequate  as  between  the- 
different  classes  of  skarefaolders.  They  are  the 
bfwt  judges  of  that,  and  they  all  support  the- 
scheme  wnich  I  assume  to  be  made  in  good  faith 
and  to  be  advantageous  to  them.  The  question  I 
have  to  consider  is  whether  the  scheme  is  legal. 
In  my  judgment  it  is  not.  It  involves  the  issue- 
of  70,(K)0I.  nominal  capital  in  exchange  for  a 
snrrender  of  7001.  nominal  capital  without  any 
ooasideration  to  the  company.  In  my  judgment 
suoh  a  scheme  is  vUra  viree.  It  is  not  supported 
hy  the  decdston  in  the  case  of  Briiieh  and  Ameriean 
Truetee  and  Finance  CorporaHm  v.  Cotipsr 
sup.),  which  appliee  to  a  |^aine  redoouon,  and 
not  to  a  oase  where  there  is  no  real  Tednotion,  bat 
an  increase  oi  oa^taL  I  therefore  most  refoeft 
the  petition. 

SoliintoT :  Albert  J.  Sehroeder. 

Digitized  by  Google 


Ilu8.  IMSj 


THE  LAW  TIMES. 


[Vol.  LXIXVI.-325 


KJB,  Dir.] 


KINO'S  BENOH  DIVISION. 

Wedneaday.  Feb.  26. 

(^tion  hard  Altbbstokb,  G.J.»  Dakxjnq  and 
Ghavhsu:^  JJ.) 

Feabks,  Oitnstov.  and  Tmm  IiIHxtxd  (appt.)  v. 
HoiTOHTON  (reap.)*  (a) 

JdttUffraKoit  of  /ood—8e^  of  miaed  or  Hmded 
article— Nottee  in  ihop  thai  orifeb  w  hUndtd — 
ProteeUm  ^  §eU€r  b«  mKm — Sale  iopr^ndiee 
of  pwehater — Bale  of  Food  and  Drug$  Act  1875 

(38  «fe  39  Viet.  c.  63),  m.  6.  8. 

To  a  purcAcwer  who  asked  for  half  a  pound  of 
Is.  butter,  the  appeUanie,  who  were  grocera,  told 
in  their  ghop  outter  which  contained  nearly 
S  per  eent.  esteeee  of  water,  thi$  exeeMS  of  water 
not  being  added  teparately,  but  being  derived 
ea^elj/ from  mUk  added  iotke  btdter  &y  aproeesa 

<h/ikewM%ehind  the  butter  counter  in  the  thop 
there  woe  a  notice  in  large  lettere  that  the  butter 
told  at  the  eatablishytent  wa»  blended  with  fvU 
cteam  milk  whereby  it  retained  from  20  fo  24 
per  eent.  of  moisture.  Tliis  notice  wa$  vieible 
io  anfone  going  into  the  aht^,  though  the  pur. 
ehoMer,  who  tea§  an  intpeetor.  did  not  obierve  it, 
and  his  attention  wcu  not  eoUed  to  it. 

Seld,  that,  as  an  ordinary  purchaser  going  into 
the  shop  would  see  arul  must  be  taken  to  have 
seen  the  notice,  the  article  sold  must  be  taken  to 
have  been  in  fact  sold  not  as  ordinary  butter 
simply,  but  as  blended  butter,  and  therefore  the 
sale  txndd  not  be  considered  to  be  to  the  prpudiee 
of  the  purchaser  within  sect.  Q  of  the  oale  of 
Food  and  Drugs  Act  1876,  and  there  was  no 
offence  eommitiM  under  <Aai  Motion. 

Cask  stated  hy  jaatioes  of  tbe  paaoe  for  the 
borough  of  Bichmond,  in  tbe  oounl^  of  Sarrej. 

At  a  oonrfc  of  anmiqary  juriadiotion  held  in  the 
boTODgh  of  Bichmond  on  the  8th  Ajiff.  1901  an 
infonnaition  waa  preferred  hj  Hongbton  (the 
le^MOdent)  againat  Fearka.  Gnnaton,  and  Tee 
Limited  (tbe.wpellanta)  under  sect.  6  of  the  Sale 
of  Food  and  Drags  Aot  1875,  chaining  that  tbe 
UMMlluitB  on  the  12th  Joly  1901.  at  the  borough 
dllliobmond,  ^  onlawf ully  seU  to  the  prejadioe 
of  the  pnrofaaMT  a£  oertain  article  of  food— to  wit, 
ftalf  a  ponnd'cf  la.  battei^whiok'wafe  not  of  the 
ftatare,  anbatanoe,andqiialitydemanded,  tbe  same 
having  bad  water  added  fh^«to  to  tiie  extent  of 
7*8  per  cent,  of  water  beyond  the  naiial  limit  of 
16  per  cent,  of  water  natural  to  butter. 

This  information  waa  heard  and  determined  by 
the  justices,  and  upon  such  hearing  the  appellants 
were  convicted  of  the  offence,  and  the  jnsticea 
adjudged  that  th^  ehoold  focftft  and  pay  a 
penalty  of  20Z.  and  coats. 

Tbe  appellants  were  grocers  and  proriaion 
merchanta,  and  carried  on  bnsineaa.  amongst 
other  plaoea.  in  the  borough  of  BiohxnoDd,  their 
regiateied  offioe  bedng  in  the  city  of  London. 

The  retpondent  was  an  inspector  under  the 
Bale  of  Food  and  Drugs  Acts  for  the  borough  of 
Biohmond- 

On  the  12th  July  1901  tbe  respondent  caused 
one  Alfred  Houghton  to  ask  for  and  purchase  on 
hia  (the  respondent's)  behalf  at  the  appellants* 
«hop  in  Bichmond  half  a  pound  of  1«.  batter  for 
(he  purpose  of  analysis. 

M  BaporMd  by  W.  W.  Osi,  Itq  ,  BMftoNr  >t-I*w. 


Immediately  after  such  purchase  the  renton- 
dent  entered  the  shop,  and  Alfred  Houghton 
thereupon  handed  the  butter  as  purchased  by  him 
to  the  respondmt,  who  then  in  the  shop  divided 
the  batter  into  three  puis  for  (he  pnrpow  of 
analysis. 

Tbe  public  analyst  certified  that  the  butter 
"  contained  23'8  per  cent,  of  water,  which  was 
7'8  per  cent,  more  water  than  the  extreme  limit 
of  16  per  cent,  natural  to  butter." 

The  butter  ao  pnnduued  waa  handei  hw  tiie 
assistant  who  sold  the  batter  in  the  appellante' 
shop  to  Alfred  Houghton,  and  by  him  to  tiie 
respondent,  wrapped  in  two  pieces  of  paper. 

On  the  inside  paper  or  wrapper  there  was 
printed  in  large  type  the  words  "  Fearks* 
Butter,"  and  nnaeineath,  in  mnoh  amaller  ^pe, 
a  stetomwit  that  the  batter  waa  Uanded  with 
pure  English  oream  milk  by  new  and  improved 
machinery  whereby  ib  retamed  aboat  20  to  24 
per  oent.  of  m<^are.  Qliia  inaide  wnpper  waa  aa 
follows: 

Fearki'  Bot^.— This  Is  afaoloest  battsr  Uaadsd  idth 
pve  Eagliili  fall  orsam  aillk,  bf  new  and  Impnvsd 
mwdiinar;,  whereby  it  rBtiins  aboat  SO  to  24  per  osdI. 
of  moUtare  and  aoqnires  th»t-dsIioM7  ot  flavour  whloh 
has  made  Peixk*'  bvttsr  so  famoap. — Aklf-poond. 

The  oatbide  wrapper  was  a  pieoe  of  qpaooe 
paper  whloh  had  no  writing  or  print  any  kind 
on  it,  a  specimen  ot  whiim  waa  annexed  to  the 
case. 

Wban  the  respondent  took  off  the  oahude 
paper  wrapper  in  tbe  appellante*  shop  in  order  to 
divide  the  half  a  pound  of  butter  into  three  parte 
for  analysis,  be  saw  that  there  was  something 
printed  on  the  inside  wrapper,  but  did  not  read  it, 
and  bis  attention  was  not  called  to  it. 

It  was  proved  by  the  appellante  that  it  is  a 
common  practice  in  the  trade  to  blend  different 
kinds  of  butter,  and  that  the  process  of  blmding 
adopted  by  the  appellants  was  to  pat  the  butter 
into  a  churn  viui  full  orean  muk  and  this  is 
reohamed. 

Any  eiroess  ol  water  in  the  butter  in  question 
waa  derived  solely  from  the  milk  so  added  during 
this  process  of  blending.  No  water  was  separately' 
added  to  the  butter. 

It  was  stated  in  evidence  on  behalf  of  the' 
appellante  that  the  object  of  blending  the  butter' 
with  milk  in  this  way  waa  to  give  it  uniform- 
colour  and  flavour  and  to  give  it  freshness,  bat 
there  was  no  evidence  that  the  milk  was  so  added 
to  the  butter  because  it  was  required  for  tbe  pre- 
paration of  the  butter  as  an  article  of  commerce 
fit  for  carriage  or  consumption. 

The  price  of  full  cream  milk  was  three 
farthings  a  pound. 

In  a  frame  on  the  wall  behind  the  butter  counter 
in  the  appellante'  shop  there  was  a  printed  notice 
in  large  letters  to  the  same  effect  as  the  notice  on 
the  wrapper,  steting  that  the  butter  sold  in  the 
estebliBhment  was  blended  with  pure  English 
full  cream  milk  whereby  it  reteined  about  24  per 
cent,  of  moisture.  This  notice  on  the  wall  of  the 
appellante*  shop  waa  as  follows : 

Notios. — Pewks'  batter,  u  wlcl  at  this  eatabUshment, 
is  ohoioest  batter  blended  with  pare  Englieh  foil  oreua 
milk,  by  new  aad  improved  znaohincry,  wheiebj  it 
retina  aboot  80  to  84  per  oent.  of  moiitnze  and  aotpdzes 
that  dsUoaer  of  flavoor  whieh  hu  mads  Paaifca'  batter 
so  famooa.— B/  order,  Johk  DuupaaiTS,  Sem^sxy. 
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Tbis  notioe  was  on  the  wall  in  tiie  shop  as 
above  stated  at  the  time  the  respondent  pnroluBed 
the  half  a  ponnd  of  batter.  The  batter  oonnter 
faces  the  front  of  the  shop,  and  the  above* 
mentioned  notioe  was  Tisible  to  anyone  going  into 
the  shop,  bat  tiie  respondent  did  not  observe  it, 
and  his  attention  was  not  called  to  it. 

It  was  contended  on  behalf  of  the  appallanta 
that  the  inside  paper  wrapper,  in  which  the  batter 
was  handed  to  the  parchaser,  was  a  label  within 
the  meaning  of  sect.  8  of  the  Sale  of  Food  and 
Drags  Act  1875;  that  the  printed  notice  in  the 
shop  was  sufficient  notice  to  the  respondent  apart 
from  the  label,  and  that  tlwre  was  no  evidence  of 
fnnd.  Also,  that  as  snoh  wrapper  and  printed 
notioe  In  the  shop  aooniately  stried  the  nature 
ai^  oompontitm  «  ihB  artiole  aciAt  there  waa  no 
evidence  of  a  sale  to  Uio  prejndioe  of  the  par- 
obnier  within  the  meaning  of  sect.  6  of  the  Sale 
of  Food  and  Drags  Act  1875. 

It  was  contended  by  the  respondent :  (1)  That 
the  sale  waa  complete  oef ore  he  entered  the  shop, 
an4  that  notice  by  label  or  otherwise  was  then  too 
late ;  (2)  tiiat  as  the  butter  was  delivered  in  a 
|nece  of  phun  o^aq^ne  paper  which  prevented  the 
printing  on  the  inside  wrapper  beinp;  visible  nntil 
lemovea,  and  as  the  respondent  did  not  in  fact 
read  it  and  did  not  pnrposely  abstain  from 
reading  it,  and  his  attention  was  not  called  to  it, 
the  inside  wrapper  did  not  constitute  notice  by 
label  supplied  at  the  time  of  delivering  the 
article  to  tlie  person  receiving  the  same  within 
the  meaning  ol  sect.  8  of  ue  Act  of  1875 ; 
wd  (3)  that  as  he  cUd  not  observe  the  notioe 
on  ma  iraU  in  the  shop  and  his  attention 
was  not  oalled  to  it,  it  was  no  notioe  to  him  at 
all. 

Tbe  iosticeswereof  opinion  (1)  that  the  printed 
matter  on  the  innde  wrapper  was  in  ita  terms 
ioaoonrate  and  misleading,  and  on  that  ground 
was  not  a  safficient  notice  by  label  within  the 
meaning  of  sect.  8,  inasmach  as  it  stated  the 
resalt  of  tiie  blending  to  be  to  *'  retain  "  in  the 
batter  about  20  to  2l  per  cent  of  "  moisture," 
whereby  it  acquired  delicacy  of  flavour,  whereas 
the  true  and  only  result  was  to  "  add "  7'8  per 
cent,  of  "water"  to  the  extreme  limit  of  16  per 
cent,  natural  to  the  batter ;  (2)  that  for  the  like 
reasons  the  notice  on  the  wall  of  the  shop  was  not 
a  sufficient  notice;  (3)  that  as  the  butter  waa 
delivered  in  a  piece  of  plain  opaque  paper  which 
nntil  removed  effectaaiuy  concealed  the  inside 
"WTKgipm  and  the  printing  thereon,  and  as  the 
respondent  did  not  in  f am  read  the  printing  and 
did  not  purposely  abstain  from  so  dt^ng.  and 
having  r^ard  to  the  nature  of  the  article  asked 
for  and  to  the  fact  that  his  attention  waa  not 
ctdled  to  the  printing,  the  inside  wrapper  did  not 
constitute  a  notioe  b^  label  supplied  at  the  time 
of  delivering  the  article  to  the  person  receiving 
the  »ame  within  the  meaning  of  sect.  8  of  the  Act 
of  1875 ;  (4)  tiiat  as  the  respondent  didnot  observe 
the  printed  notice  on  the  wail  in  the  shop,  and 
having  regard  to  the  nature  of  the  article  asked 
for  and  the  fact  that  his  attention  was  not 
called  to  the  notice,  the  same  was  no  notice  to 
him  at  all ;  (5)  that  the  sale  of  the  artiole  was 
complete  b^ore  the  respondent  entered  the  shop, 
and  that  notice  by  label  or  othennse  was  too 
late ;  uid  (6)  that  the  excess  of  7*8  per  cent,  of 
water  found  in  the  butter  was  added  nandulentiy 
to  increase  its  bulk  and  weight,  and  that  on  that 
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ground  also  notioe  by  label  or  otherwiso  was  no 
protection  to  the  appellants. 

The  justices  theruore  convicted  the  appellants. 

The  qoestifma  for  the  opinion  of  the  court 
were:  (i)  Whether  the  inside  wrapper  in  which 
the  butter  was  delivered  was  a  stmcient  notioo 
by  label  within  the  meamng  of  sect.  8  of  the  S^e 
of  Food  and  Drugs  Act  1875 ;  (2)  whether  upon 
the  facts  stated  there  was  sufficient  notice  other- 
wise than  by  label  to  the  purchaser  of  what  he 
waa  purchasing ;  and  (3)  whether  up<m  the  facts 
stated  there  was  any  evidence  that  tiie  exceaa  of 
water  in  the  butter  was  added  fraudnleB^ily  to 
increase  the  bulk  or  weight. 

If  the  ooort  should  oe  (rf  opinioa  that  the 
inside  wrapper  was  snffituent  notioe  by  label 
within  the  meaning  of  seot.  8  of  tiie  Act  of  1876, 
or  that  the  pnrohanr  had  sufficient  notioe  other- 
wise  than  1^  lab^  of  what  he  was  pnrehaaing^  and 
tiiat  there  was  no  evidence  that  the  excess  €^ 
water  was  intended  frandnlenti^  to  increase  the 
bulk  or  weight,  then  the  conviction  was  to  be 
quashed ;  otherwise  the  conviction  was  to  stand. 

The  Sale  of  Food  and  Drags  Act  1875  (38  & 
39  Yiot  0. 63),  provides  : 

SeoL  6.  ISo  person  ahsll  sell  to  the  pteJnOlos  of  tbs 
pnrohasar  way  aitiola  of  food  or  any  drag  wbioh  is  sot 
of  th«  natovs,  ■nbstukos,  and  qo^ity  of  the  artiole 
denuuded  hj  snoh  porohsMr,  under  a  penally  not 
exoeeding  tmntj  ponnda;  provided  that  an  ofhnoo 
sbsll  not  be  deemed  to  be  oommitted  under  this  Motion 
ia  the  following  oaMs ;  that  is  to  Mf,  (1)  Where  any 
matter  or  ingredient  not  injonons  to  health  has  been 
added  to  tiie  food  or  drag  beeaass  the  saau  is  reqahcad 
fw  tha  prodaotlon  or  prepazatloD  thereof  as  an  artiale 
of  oommeroe,  in  a  state  fit  for  oaitiage  or  oonsnmptioB, 
and  not  frandolently  to  iaerease  the  bnlk,  wdght,  or 
measors  of  the  food  or  dn^,  or  oonoeal  the  inferior 
qoality  thereof. 

Sect-  8.  Provided  that  no  person  shall  bo  gniUy  of 
any  neh  offenoe  as  aforaeald  in  nspeot  of  the  sale  ^aa 
attide  of  food  or  a  drag  mixed  with  soy  nattar  or 
ingredient  not  injnrlons  to  health,  and  not  intended 
(raadnls&ily  to  increase  its  bnlk,  weigltt,  or  Daasare^or 
oonoeal  its  inferior  qnaUtj,  if  at  the  time  of  delivering- 
enoh  artiole  or  drng  he  ahall  supply  to  the  person 
reoeiving  the  same  a  notioe,  by  a  label  distanoUy  and 
legibly  writt«n  or  printed  on  or  with  the  artiale  or  dng^ 
to  the  eftsot  th&t  the  aame  ia  mixed. 

Asquith,  K.C.  {Avory,  K.G.  and  Bontey  mth 
Mm)  for  the  appellants. — The  point  is  whether 
the  artiole  sold  was  sold  to  the  prejudice  of  the 
purchaser  within  sect.  6,  and  also  whether  there 
waa  a  notioe  by  label  having  regard  to  sect.  8. 
The  justices  were  wrong  in  holding  that  tiiere 
was  not  a  sufficient  notioe.  The  only  offence 
here  is  that  of  selling  to  the  prejudice  oi  the  pur- 
chaser, and  it  is  quite  independent  of  the  question 
which  may  arise  under  sect.  8,  as  the  case  is  not 
made  out  unless  it  be  shown  that  there'  is  a 
sale  to  the  prejudice  of  the  purchaser  within 
sect.  6.  Where  the  seller,  as  in  this  case,  brii^ 
to  the  knowled^  of  the  purchaser  the  fact  that 
the  article  sold  is  not  of  the  nature,  substance, 
and  quality  demanded,  then  the  sale  is  not  "  to 
the  prejudice  of  tiie  parchaser"  within  sect.  6, 
and  there  is  no  offence ; 

Bandytv,  fimall,  39  L.  T.  Bep.  118;  8  Q.  a  Div. 
449. 

Gockburn,  G.J.  there  says :  "  If  a  man  puts  up  in 
a  conspicuoas  position  a  notice  in  large  letters, 
and  it  IS  clear  that  it  must  haveoome  under  tha 
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obaerration  of  the  castomer,  the  6th  section 
would  not  apjply."  That  applies  here.  Any 
cnstomer  oooiing  into  the  appellants'  shop  had 
notice  that  what  was  sold  was  blended  batter. 
Seoondly,  there  was  a  notice  by  label,  within 
sect.  8,  uiat  the  article  sold  was  blended  bntter. 
In  Jimss  T.  /ohm  (68  J.  P.  653).  where  coooa  was 
packed  in  a  tin  anda  label  <m  the  tin  stated  that 
the  oocoa  was  mixed,  it  was  held  that  there  was  a 
soffitnent  notice  1^  label,  although  the  label,  as 
here,  was  wrapped  in  opaque  paper.  So  in  Piatt 
V.  Tyler  (58  J.  P.  71),  where  a  label  on  a  tin  of 
milk  stated  the  milk  to  be  skimmed  milk,  it  was 
held  to  be  a  "  suffident  disclosure  of  the  altera- 
tion "  within  the  analogous  sect.  9.  The  judg- 
ment of  Lord  Russell,  O.J.  in  Bpxera  and  Pond  t. 
Bmnett  (74  L.  T.  Eep.  697 ;  (1896)  2  Q.  B.  65), 
which  was  also  under  sect.  9,  shows  that  there 
was  here  a  sufScient  disclosure  of  the  alteration. 
But  the  appellants  are  not  bound  to  resort  to 
eeot.  8  at  all;  that  section  is  only  a  second 
defence.  Tbej  rely  more  strtnigly  on  sect.  6  than 
on  sect.  8,  and  in  the  material  part  of  sect.  6  the 
words  "  finod"  or  **fiundnlent[y  "  do  not  occur. 
All  sect.  6  says  is  that  (he  sale  miut  not  be  to  the 
prnndioe  of  the  porohaeer.  The  real  pdnt  here 
la  that  tiie  arfmde  was  a  mixed  or  blended  article, 
and  if  the  Tender  has  givna — as  the  app^lants 
have  done  by  the  notice  in  (be  shop — ^notice  to 
the  purchaser  that  the  article  was  blended,  then 
there  is  no  eTidence  that  the  sale  is  to  the 
prejodioe  of  the  purchaser  and  no  oltenoe  within 
sect.  6;  but  even  under  sect.  8  the  authorities 
show  that  the  label  was  a  sufficient  notice  by 
label  within  tha(  seetiOD.  He  also  T^sned  to 

Pap«  T.  Iterls,  80  L.  T.  Bap.  789 ;  L.  Bap.  8  C.  P. 
499. 

A.  Glen  for  the  respondent.— The  justices  were 
right  in  holding  that  the  notices  were  not  suffi- 
cient notices  to  the  purchaser  and  that  the  sale 
wus  to  the  prejudice  of  the  purchaser  within 
sect.  6.  In  J^arfts,  6mi$ton,  and  Tee  Limited  v. 
Knight  (85  L.  T.  Bep.  379 ;  (1901)  2  K.  B.  825). 
tiie  appellants  were  oonvicted  under  sect.  6  of 
aelliiw;  (his  blended  bntter  as  batter  amply  with- 
out ^ving  any  notice  to  the  purchaser  that  it  was 
blended.  Since  that  deciaion  this  notice  has  been 
adopted.  There  is  a  finding  by  tiie  justices  that 
the  excess  of  water  was  added  to  the  butter 
frandolentiy  to  increase  its  bulk  and  weight. 
That  brings  the  case  clearly  within  the  decision 
in  Liddiard  v.  Beeee  (44  J.  P.  233),  where  coffee 
was  mixed- with  chicory  and  where  the  justices 
found  as  a  fact  that  the  mixing  was  done  fraudu- 
lentiy  to  increase  the  bulk.  There  Lush  and 
Manisty,  JJ.  held  that,  as  there  was  a  finding 
that  the  coffee  was  frauduleutiy  mixed  with  intent 
to  increase  the  balk,  the  oonviotton  under  sect.  6 
was  right,  and  that  tiie  label  did  not  protect  the 
seller.  Horder  r.  Meddinge  (44  J.  P.  234)  is  to 
the  same  effect.  What  the  proBecntor  iiaa  to 
show  under  sect.  6  is  tiiat  the  sale  is  to  the 
pr^ndioe  of  the  pnrohaser.  He  does  that  hj 
establishing  fraudTbecause  if  he  shows  fraud  then 
the  sale  is  to  the  prejudice  of  the  purchaser,  and 
if  the  seller  wants  to  get  out  of  that  be  must  show 
that  the  purchaser  had  notice  of  the  fraud,  as 
if  the  purchaser  bad  notice  of  the  fraud  there 
would  be  no  sale  to  his  prejudice.  With  regard 
to  the  notice,  the  suggestion  is  that  there  is  some 
operation  which  is  performed  <m  the  batter  by 


which  the  moisture  which  ought  to  be  in  the 
butter  is  presented  from  disappearing,  whereas 
in  fact  the  effect  is  that  nearly  8  per  cent,  of 
water  is  added  to  the  butter  which  did  not 
belong  to  it  tniginalW  aud  wluoh  ought  not  to  be 
in  it.  There  was  abondant  eridenoe  of  fraud, 
and  evidf«nce  hn  which  the  jnstioeB  wen  juetified 
in  finding  as  th^  did  and  in  oonTloting  the 
appellants. 

Aequith,  E.C.  in  r^ly. 

Lord  ALTEB8TONB,  G.J.— I  must  eay  that  tiiis 
case  is  not  stated  in  a  satisfactory  way.  If  the 
court  were  satisfied  that  this  compound  had  been 
sold  as  batter,  and  nothing  else  had  been  said 
about  it,  there  would  be  evidence  of  an  offence 
under  sect.  6.  I  think  that  was  praotic»lly 
decided  in  the  case  otPearki,  Gunston,  and  Tee  r. 
Knight  (uhi  tup.),  cited  in  the  argument,  and 
I  should  have  come  to  the  same  conclusion,  but 
certainly  that  is  not  the  way  in  which  we  ought 
to  regard  this  case.  The  pnrohaser  asked  for 
half  a  poand  of  Is.  batter,  and  the  butter  was 
pnrahawd.  It  i(  ahonld  (am  out  that  (here 
were  varioUB  classes  butter  a(  Heaara.  Fearka* 
establishment,  and  that  this  waa  merefy  battmr 
at  a  difEerent  price  from  the  other  bnttora,  notice 
of  that  oa^ht  to  be  given,  but  I  understand  the 
facte  in  this  case  to  oe  that  Kessrs.  Fearks  are 
selling  one  sorb  of  butter  only — ^namely,  blended 
butters.  That  is  the  conclusion  I  draw  from  the 
facts,  and  I  do  not  intend  anything  I  say  now  to 
apply  to  a  case  where  different  kmds  of  butter 
are  being  sold.  There  are  tiiree  questionB  left  by 
the  jastices  for  us  to  decide.  With  regaxd  to 
the  first,  whether  the  inside  wrapper  delivered  to 
the  purchaser  was  a  sufficient  notice  within  sect.  8, 

riaking  for  myself  only,  I  am  not  satisfied  that, 
an  offenoe  bad  been  made  out  under  sect.  6, 
this  label  would  have  protected  the  appellants. 
Sect.  8  provides  (ha(  a  pera(m  shall  notoe  guilty 
of  auch  an  offence  in  reapeot  of  the  aale  of  an 
article  not  intended  frandolentiy  to  increase  the 
bulk,  or  weight,  if  at  the  time  of  delivery  he  alull 
snpply  the  purchaser  receiving  the  same  with 
a  notice  by  labeL  If  we  were  dealing  with  that 
section  only,  we  should  undoubtedly  have  (a 
consider  to  a  greater  extent  the  words  "  intended 
fraudulently  to  increase  its  bulk  or  weight " ;  and 
we  should  have  to  say  whether  or  not  at  the  time 
of  delivering  such  article  the  purchaser  was 
supplied  wiUi  notice  by  means  of  the  labd. 
Speaking  for  myself,  I  have  very  grave  doubt 
whether  delivering  an  article  such  as  this  with 
notice  on  an  internal  label  would  be  deliverfr  with 
notice  by  label  to  the  purchaser  at  the  time  of 

furchase  or  at  the  time  of  delivery  of  the  article, 
do  not  think  the  case  of  Jones  v.  Jones  (ubi  aup.) 
is  sufficient  authority  on  the  facts  of  this  case. 
The  second  question  is  a  moat  important  one~ 
namely,  whether  tiiere  waa  anffioiait  notice  other- 
wise than  1^  label.  Aa  to  tiiia,  it  hoa  been  found 
by  the  jnatioea  that  the  large  notioe  referred  to, 
an  exact  copy  of  the  amaller  notice  on  the  wrapper, 
wfw  hung  in  the  ahop  behind  the  bntter  counter, 
and  was  visible  to  everyone  going  into  the  shop. 
This  is  a  finding  that  an  ordinary  purchaser  going 
in  to  buy  this  batter  would  see  this  notice,  and  that 
is  not  at  all  qualified  by  the  statement  that  the 
respondent  did  not  see  it  and  that  his  attention 
was  not  called  to  it.  The  purchaser,  having  got 
(he  butter,  went  into  the  .shop  to  fulfil  the  condi- 
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tionB  of  the  Act  and  to  tell  the  sellers  that  he 
was  going  to  diride  the  sample ;  and  If  the  finding 
that  the  respondent  did  not  see  the  notace  was 
meant  to  be  a  fincUng  against  Uessrs.  F«u:kB  that 
notice  would  not  have  come  to  the  notice  of 
am  taHnhrj  purchaser,  then  I  cannot  understand 
why  tibeae  words  were  put  in  the  finding  that  the 
"notioe  was  Tislble  to  anyone  going  into  the 
shop."  Beadiiw  that  notice,  which  was  placed  on 
the  wall,  I  thiuK  it  is  qnite  im|K)SBible  in  tbe  face 
of  that  notice  to  assame  that  it  only  applied  to 
one  Idnd  of  butter  or  article  sold  in  that  shop.  I 
have  come  to  the  conclusion  that  it  cannot  be 
taken  to  be  a  sale  of  one  of  many  classes  of  butter 
at  different  prices ;  bat  the  statement  in  the  case 
is  as  to  the  purchase  of  Messrs.  Fearks'  batter, 
meaning  the  same  thing  as  the  butter  described 
in  the  notice.  That  being  so,  I  think  we  are 
bound  by  tbe  cases  of  Sandya  t.  Small  (u&t  eup.) 
and  Bpiera  and  Pond  v.  Bennett  (ubt  sup.),  which 
I  understand  Isy  down  tbe  proposition  that  if  a 
purchaser  is  told  at  the  time  of  the  purchase,  and 
it  is  brought  to  his  knowledge,  that  the  article 
Bold  iB  a  blended  arlade,  it  cannot  then  be  said  tiiat 
the  article  u  being  sold  to  the  prejudice  of  the 
purohaaer.  I  think  no  qaestton  arisea  here  under 
aeot.  24,  and  I  think  that  the  prosecutor  has  to 
prore  that  there  is  a  aale  to  the  prejudice  of  the 
purchaser.  It  is  good  law  and  good  sense  that 
when  a  person  is  told  he  is  buying  butter  blended 
with  something,  he  is  not  entitled  to  come  to  thie 
court  and  say  he  was  buying  something  which 
was  not  mixed  with  anything  at  alL  As  to  the 
terms  of  this  notice,  they. are  not  particularly 
happy,  but  I  do  not  intend  to  give  any  gnidnnce 
as  to  it  To  the  person  who  understands  the 
chemistry  of  butter  and  knows  it  has  only 
16  per  cent,  of  moistare  ordinarily,  I  think  it 
would  be  wrong  to  say  "it  retains  about  20  to 
24  per  cent,  of  moisture";  but  to  the  ordinary 

§ arc  baser — who  within  the  ruling  Sandys  t. 
maU  («M  sup.)  has  to  be  anuidered— it  is  a 
statement  that  tibe  batter  is  mixed  with  milk  and 
has  in  it  some  23  per  oent.  of  moisture.  I  do  not 
think  that  any  miueading  sts  tement  in  that  notice 
can  do  away  with  the  broad  statement  that  the 
batter  sold  at  that  shop  is  in  accordance  with  the 
^tice.  I  think,  therefore,  tiie  answer  to  the 
aeooad  <niestion  must  be  in  favouV  of  the'kpp^* 
lanta,  and  that  there  was  no  evidrace  of  an  offonca. 
^here  remains  the  third  question,  which  has 
become  immaterial.  When  once  we  get  that  there 
IB  no  offence  under  sect.  6,  this  question  of  sup- 
posed fraudulent  addition  does  not  arise  at  all« 
and  it  is  only  because  the  justices  have  overlooked 
the  true  Tiew  of  the  law,  haTing  regard  to  Sandys 
T.  Small  (vbi  sup.),  that  they  nave  left  it  to  us. 
I  thinlc  this  case  comes  within  the  deficltion  of 
Oockbum,  C  J.  in  Sandys  t.  Small  {utn  sup.}, 
and  ot  Lord  BubkU,  G.J.  in  Svi&n  and 
Pond  T.  Benn^t  (ubt  sup.),  and  uiat  there 
was  no  aale  to  the  pr^ndtoa  of  the  pntoha^er, 
'and  that  this  appeal  ahoald  therefore  be 
allowed. 

Dablino,  J. — am  of  the  Bame  opinion ;  but 
I  must  say  that  in  what  tiie  appellants  have  done 
liere  they  have  gone  exceedingly  close  to  the 
line.  In  my  view  they  are  laved  only  by  the 
large  notioe  which  tbfty  had  put  up  in  tbe  shop. 
If  it  had  not  been  for  that  notice  and  if  they  had 
relied  simply  upon  tbe  Jabel,  my  opinion  is  that 
they  wonld  not  hare  brought  themsalTes  within 


tbe  protection  of  the  statute.  I  do  not  wish  to 
say  a  woi'd  against  the  case  of  Jones  r.  Jone»  (ubt 
sup.),  because  I  do  not  think  what  was  done  here 
comes  within  the  role  in  Jonea  v.  Jonea  (ubi  sup.) 
There  the  paper  coming  was  the  naoal  way  of 
giving  tiie  artiole  to  the  purchaser.  I  do  not 
think  that  anyone  would  say  that  the  uBoal  way 
of  selling  batter  is  to  put  it  into  a  pieoe  of  paper 
which  says  it  is  batter  mlwd  with  something  else 
and  then  to  wrap  roond  it  a  piece  of  opu^ue  paper 
which  prerents  the  person  reading  what  is  on  the 
inner  wrapper.  I  should  not  think  of  saying 
there  was  no  label ;  there  was  a  label,  but  it  was 
wanting  in  all  the  elements  preaent  in  that  caae. 
The  label  was  not,  as  I  understand,  put  round  the 
butter  at  tbe  time  of  deitrering  the  article  to  the 
purchaser.  I  gather  that  tbe  butter  was  kept 
wrapped  up  in  the  wrapper  with  the  print  on  it. 
and  then  had  the  thick  outer  wrapper  put  round. 
With  re^rd  to  the  lai^  notioe,  I  think  the 
wording  is  very  snspioious  ;  but  to  say  that  it 
makes  one  snspEMt  the  article  which  it  praises  is 
one  thing,  and  to  say  that  it  conyinoea  one  that  it 
is  prepared  fraudalently  to  inereaae  the  bulk  or 
weight  of  the  article  if  another  thing;  and, 
except  VtiiM,  I  cannot  see  any  evidence  uutt  the 
preparation  was  made  fhradulently  to  inoreaae 
the  bulk  or  weight.  It  is  aaepicious  because  it 
Bays :  "  Uade  by  improred  macninery  whereby  it 
retains  moisture  and  acquires  delicacy."  That  is 
not  expressing  the  thing  properly.  To  my  mind 
one  Terb  wonld  have  done  for  the  two  things,  and 
if  they  had  put "  acquires  23  per  cent,  of  moisture 
and  delicacy,"  that  would  put  the  facts  of  the 
case  properly.  It  much  more  acquires  moisture 
than  it  does  delicacy.  I  hare  not  much  doubt 
that  that  notice  was  not  drawn  by  a  batter 
merchant.  It  was  an  attempt  to  gain  the  pro- 
tection of  the  statute,  and  the  words,  no  doabt, 
were  really  used  because  they  had  been  used  in 
some  reported  ca*e,  and  were  selected  by  aomo- 
body  with  a  knowledge  of  other  thinge  than, 
batter. 

Ghakbbix,  J.— The  sabstance  sold  is  a  per* 
(ectly  legitimate  aubatance  to  deal  in,  bat  it  is 
not  batter,  and  therefore  the  court  intfaepreTions 
case  of  Pearka,  Oanaton,  and  Tee  t.  Knight  (wK 
sttp.),  where  tiie  artksle  waa  aold  aa  batter, 
decided  ttiat  there  was  an  offence  agunst  this  6th 
section  d  the  Act  for  selling  .a  thing  not  of  th6 
nature,  aubstance,  and  quaUty  demanded,  and 
that  sdling  it  simply  as  batter,  without  anything 
further,  was  a  sale  to  tbe  prejudice  of  the  pur- 
chaser.  But  it  is  an  article  which  it  is  legitimate 
to  sell  as  blended  batter.   Whether  there  is  suffi- 
cient evidence  of  a  sale  to  the  prejudice  <^  the 
purchaser  seems  to  depend  upon  whether  it  was  in 
fact  sold  as  blended  batter  or  as  butter.   Now,  lb 
is  obvious  that  after  the  previous  deciiifm  Uie 
appellants  toc^  steps  Intended  to  meet  the  oue 
decked  i^tainat  fhem,  and  intwided  to  protect 
themselTeaby  aeUng  thia  article  aolel^  aalMSnded 
batter.  Both  these  notioea  may  be  cntioiesd.  bat 
they  both  berin  bv  saying  that  it  is  choiceaft 
butrnr,  blended,  and  then  go  on  to  aay  that  it 
has  more  than  the  ordinary  amount  of  moistare. 
Consequently,  if  the  sale  took  place  on  these 
documents,  it  is  a  sale  of  blended  butter,  and  xkot 
of  ordinary  butter.   The  difficulty  in  deling  with 
these  cases  as  to  sales  to  the  prejudice  w  the 
purchaser  always  arises  from  tbe  fact  that  the 
pnrohaaer  b^oie  the  ooart  is  nearly  always  ma 
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inapeetor  who  U  baying  for  -  the  pvnow  of 
anuyris  md  not  for  nii  own  oonmmptum.  and 
■0  one  baa  to  look  at  tho  oircanutanoea  aoiil  lae 
irhetber,  it  ba  had  baen  an  ordinarf  pardiaaer,  be 
voald  bave  beoi  pr^vdiood.  Tbere  almya  axiaea 
the  difficnlty  when  tbere  ia  »  notioe  in  the  ahop 
wbetber  an  ordinary  pnrohaaer  would  have  aeen  it. 
The  inspector  is  not  likeljr  to  go  about  the  ahop 
aearohinK  for  notices;  but  we  hare  to  consider 
what  an  ordinary  pun^iaser  would  do.  In  the 
present  case  tiiere  was  a  large  notice  in  a  con- 
spicoooB  place  in  the  shop,  so  that  anjonA  would 
see  it.  "xhat  brings  this  case  within  the  case  of 
Spisri  and  Pond  v.  Bennett  {ubi  «up.),  which  says 
that  under  such  circumstanoes  as  those  the  sale 
ooold  not  be  considered  to  be  a  sale  to  the 
prejadice  of  the  purchaser.  That  sufficiently  dis- 
poses of  this  case.  The  process  was  done  to 
increase  the  weight,  bulk,  and  measure,  but  it 
does  not  toOiom  that  it  was  done  fraudulently.  3f 
it  waa  done  with  1^  hcmeat  intentioai  of  aelnng  it 
aa  what  it  waa— namely,  blended  batter— there 
waa  no  fraud  in  doing  aomething  which  would 
inoreaae  the  weight  and  bulk. 

Appeal  allowed.    Cmviclion  qutuKed, 

Solicitora  for  the  a^eUants,  Jfsw,  ilsdfc,  and 

Soumtor  for  the  respondent,  T.  Weeding, 
£ingston-npon.ThanHa. 


Subkial  Committre  of  tlje  ^ribg  Council, 

Feb.  28.  Mareh  1. 5.  ami  19. 

(Present :  The  Bight  Hone.  Lorda  UxcHAOHTBir, 
Datzt,  Rometsok,  and  Likdlbt.) 

KABUVAKATHn  V.  FnU>»AHDVB  AHD 
OTHBBB.  (a) 
OH  AFPBAL  FBOV  THS  SUPBin  COUBT  OF 
GITLOIT. 

Practice — App€<d — Potnf  not  raited  in  court  beloto 
— Validity  of  wiU. 

The  retpondente,  the  neaet  of  kin  of  a  tsatator,  pre- 
eented  a  petition  for  the  revocation  of  the  protMite 
of  hie  vnll  on  the  ground  thai  he  viae  not  of 
eound  mmd,  and  liKai  the  wUl  tmu  obtained  by 
widtM  wjCiieHee. 

Th«  court  ofpret  iautaneo  decided  m  iftetr/avour. 
The  exeewrim  appealed,  and  (he  Cowi  of  Appeal 
held  the  will  good  ao  far  ae  regarded  the  |Mrso»ai 
eetate  of  the  teetator,  hut  invalid  so  /or  as 
regarded  hie  real  eetaie,  tohich  was  conaider- 

No  nteh  point  had  been  rateed  of  (he  trial,  at 
tohich  the  will  tmu  etttadud  and  defended  ae  a 

uihoU. 

3%0  exeevtna}  appealed,  hid  there  was  no  erofs- 
appeal  by  the  next  of  Inn, 

Beta,  that  the  eouree  taken  by  the  Court  of  Awaeal 
toae  not  correct  tKcording  to  the  rule  laid  dousa 
by  the  Houae  of  Lord*  in  The  Tasmania  |,63 
L.  T.  Uep.  1 ;  15  App.  Cae.  223).  that  a  Court  of 
Appeal  ought  only  to  decide  in  favour  of  an 
appellant  on  a  ground  mU  forward  for  the  Jirat 
time  on  the  hearing  qfthe  appeal  v  be  eaOe- 
fied  thai  H  Kae  before  it  beyond  aU  doubt  all 
the  facte  bearing  upon  the  new  contention  at 

'       (s)  Bqwrud  br  O.  B.  Ualdkm,  £«q.,  iI«rrUwr-«i-ljftw. 
TbL  LXXXTL,  2217. 
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completely  aeifii  had  been  raieed  at  <Ae  trial} 
hut,  in  ike  omaee  of  a  oroee-appeal  by  tiks  acist 
^  hin,  ike  deeieion  muet  he  e^rmed,  but  wiOumt 
eoeie. 

This  was  an  appeal  from  a  judgment  ci  the 
Supreme  Court  of  Ceylon  (Boiusr.  O.J.  and 
Withers,  J..  Lawzie,  J.  dissenting),  who  had 
varied  a  judgment     the  IKstriot  Ooort. 

The  question  in  the  action  was  as  to  the  Taliditr 
of  the  will  of  John  Aron  Ferdinandns,  deceased, 
who  died  on  the  8th  Jan.  1895,  leaving  property 
of  the  value  of  between  18,0001.  and  20,0001..  more 
than  tbree-gnartera  of  which  was  in  rml  estate. 

The  appellant  was  the  executrix  and  widow  of 
the  deoessed,  and  the  respondents  were  bis  next 
of  kin. 

The  respondents  alleged  that  the  testator  waa 
not  of  sound  mind,  and  uiat  the  will  was  obtained, 
by  the  undue  influence  of  the  appellant  and  her 
family. 

The  district  judge,  before  whom  the  case  was. 
tried,  decided  in  their  favour,  and  made  a  deeree 
revoking  the  probate  whioh  had  been  granted  to- 
the  appellant. 

On  appeal  to  the  Supreme  Court,  the  majwity 
ot  the  court  held  the  will  valid  so  far  as  rcoardra. 
the  personalty,  but  invalid  so  far  as  regarwd  the 
real  estate,  and  varied  the  order  of  the  distiiot- 
judge  h^  granting  probate  limited  accordingly. 

lAwne,  J.  dissented,  and  took  the  view  tmit  the> 
will  was  good  for  all  purposes. 

The  executrix  appealed  from  this  judgment,, 
but  there  was  no  cross-appeal  by  the  next  of  kin. 

The  facta  are  fully  set  out  in  the  jadgmmt  o£ 
tb^  Iiordahips. 

Inderwiek,  E.O.  and  Hinde  appeared  for  the- 
appellant. 

Baldane,  K.O.  and  Corbet  for  the  respondmis. 

In  addition  to  the  cases  cited  in  the  jndgmmt,. 
the  following  were  also  referred  to : 

Jn  the  Ooeda  of  Boehim,  64  L.  T.  Bep.  806 :  (1891)- 
P.  247  ^ 

Barvood  v.  Baker,  3  Moo.  P.  C.  890 ; 
Smith  V.  Atkint,  22  L.  T.  Bep.  247  ;  L.  Bep.  9  P.  &  D. 
169; 

Ban^eon  v.  Quy,  64  L.  T.  Bsp.  778. 

And  on  the  qneatiun  of  oosta : 

MUeMl  V.  Ourd,  9  L.  T.  Sep.  491 ;  3  Sirab.  A  T. 
275; 

WiUiame  v.  Benry,  3  Sivsb.  A  T.  471 ;  38  L.  J. 

110,  P.  M.  A  A.; 
Bam  Cwmar  Cocmdoo  v.  Chunder  Canto  Moohtrjee, 

L.  Bflp.  4  lod.  App.  23,  at  p.  47  ; 
Kunwar  Ram  Lai  t.  Jiil  Kanth,  L.  Bep.  20  lad. 

App.  112. 

Inderuiek,  E.O.  waa  heard  in  reply. 
At  the  conclusion  of  the  arguments  their 
liordships  took  time  to  consider  tlmr  judgment. 

March  19. — Their  Lordahipa*  judgment  was 
delivered  by 

Lord  LijfDLBT. — The  will  in  question  in  this 
case  is  dated  the  lObh  Nov.  1894.  Theteatator 
died  on  the  8th  Jan.  1895.  The  will  waa  pro- 
pounded for  probate  by  bis  widow  as  an  uncon- 
tested will,  and  on  the  1st  March  1895  an  order 
was  made  for  the  grant  of  probate  to  her. 
Shortly  afterwards  the  heirs  of  the  testator 
entered  a  caveat  to  prevent  the  issue  of  probate 
to  her,  end  proceedings  were  taken  to  impeach 
the  will.  Some  difficulty  arose,  and  somemistakea 
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were  made  in  the  prooedure ;  bat  on  the  2lBt 
jDeo.  1895  probate  was  frranted  to  the  widow,  and 
on  the  12th  Feb.  1896  the  hmn  presented  a  peti- 
tion for  ite  revooation,  and  three  iasneB  were 
db«cted  to  be  tried.  They  were  as  follows : 
(1)  Had  the  applicant  for  probate  auT  reason  to 
suppose  that  ner  application  would  not  be 
opposed  by  the  present  petitioners  P  (2)  Was  the 
deceased  John  Aron  Ferdinandns  at  the  time  he 
made  his  will  of  sound  mind,  memory,  and 
understanding  ?  (3)  Was  the  will  of  the  deceased 
obtained  and  procured  by  the  undue  inflaenoe  or 
fraud  of  the  respondent,  her  mother,  brotiier,  and 
oonrin  P  The  first  of  these  issues  was  tried 
before  the  Acting  Distriot  Judge  (Mr.  F.  B. 
Dias)  in  Deo.  1897,  who  deoided  it  in  favoar  of 
the  widow.  Nothing  turns  npcn  it  now.  The 
second  and  tiiird  issues  were  tried  the 
Permament  Distriot  Judge  (Mr.  Browne),  and  the 
evidence  upon  them  was  heard  by  him.  The 
distriot  ^udge  (Mr.  Browne)  on  the  18th  Jan. 
1899  dehTered  a  long  and  oareful  judgment,  and 
decreed  that  the  probate  granted  on  the  21st 
Deo.  1895  to  the  widow  should  he  revoked  with 
<x>stB.  It  is  material  to  observe  that  there  was 
no  issue  raising  the  question  whether  the  will  waa 
▼alid  as  to  the  testator's  movable  property,  but 
invalid  as  to  his  immovable  property.  The  will 
was  attacked  and  defended  as  a  whole,  and  it  was 
■adjudged  invalid.  From  this  decision  of  the 
dismot  judge  the  widow  appealed  to  Ute 
Supreme  Court ;  and  that  court  then  made  the 
fbllowii^;  order  :  "  It  is  oonaldered  and  adjudged 
that  the  decree  made  in  this  aotim  by  the 
Distriot  Ckmrt  oi  Colombo,  and  dated  the  18ih 
Jan.  1899,  be  and  ^e  same  is  hereW  varied  by 
declaring  that  the  late  John  Aron  Ferdinandus 
died  intwtate  as  to  his  immovable  property,  and 
for  the  pnrpo8!9  giving  effect  to  this  declaration 
expunging  from  the  reaiduaiy  daose  in  the  will 
propounded  as  the  will  of  the  said  John  Aron 
Ferdinandns  the  reference  made  therein  to 
immovable  and  real  properties.  And  it  is 
f ortber  ordered  and  decreed  that  all  costs  bepaid 
out  of  the  estate."  This  order  is  dated  the  ^nd 
Maroh  1899;  it  was  affirmed  on  a  petiti<m  for 
■review  by  an  order  dated  the  6th  Dec.  1899. 
From  these  two  orders  of  the  Supreme  Court  the 
widow  has  appealed  to  His  Majesty  in  Coondl. 
The  appellant  by  her  petiticm  of  appeal  asks  not 
■only  Uiat  these  wders  of  tiie  Supreme  Court  may 
be  dischuged,  but  that  the  validity  of  the  will  as 
orwinally  propounded  by  her  may  be  nph^d, 
and  that  probate  thereof  may  be  granted  to  her 
The  respondents  haveprMonted  no  cross-appeal ; 
ihej  do  not  object  to  the  orders  as  they  stand, 
but  they  do  object  to  probate  of  the  will  as 
executed  being  granted  without  modification. 
Under  these  cironmstances  tAmr  Lordships  have 
felt  considerable  difficulty  in  arriving  at  a  oon- 
clusion  as  to  what  ought  to  be  done.  They  can- 
not think  that  the  course  taken  by  the  Supreme 
Court  was  correct  unless  the  coart  was  prepared 
to  pronoonoe  against  the  will  and  only  forbore 
to  do  so  because  the  testator's  heirs  were  cont^t 
with  leas.  But  the  court  did  not  say  that  tiiej 
were  prepared  to  dismiss  the  widow's  appeal,  and 
it  would  rather  seem  that  tiiey  were  not  If  so, 
the  order  appealed  from  ought  not  .  to  have  bem 
made  unless,  indeed,  it  was  the  result  ci  a  com- 
promise come  to  between  the  parties,  wUoh 
apparently  it  was  not.    On  fhk  part  of  the  case 
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tiieir  Lordships  adhere  to  the  sound  principle 
acted  upon  by  the  House  of  Lords  in  the  ease  oC 
The  Tatmania  (63  L.  T.  Bep.  1 ;  15  App.  Cas. 
223).  There  negligence  on  tiie  part  of  the 
captain  of  a  ship  was  relied  upon  before  tbo 
Court  of  Appeal  although  not  investigated  at  tiie 
trial.  Lord  Herschell  saad :  "  I  think  that  a  point 
such  as  this,  not  taken  at  the  trial  and  presented 
for  the  first  time  in  the  Court  of  Appml,  oi^ht 
to  be  most  jealously  scrutinised.  The  ocnduct 
al  a  cause  at  the  trial  is  governed  b^,  and  the 
questions  asked  of  the  witnesses  are  directed  to, 
tiw  points  then  sunested,  and  it  is  obvious  that 
no  oare  is  ezendsecT  m  the  elucidation  ai  facta 
not  matnial  to  tiiem.  It  appeara  to  me  thali 
under  these  oiroiimstanoes  a  Court  (A  Appeal 
ought  only  to  decide  in  favour  of  an  appeUaidi  <m. 
a  ground  then  put  forward  for  the  first  time  if 
it  be  satisfied  o^ond  doubts  first,  that  it  has 
before  it  all  the  facts  bearing  upon  the  new  ocm- 
tention  as  completely  as  would  have  been  the 
case  if  the  controversy  had  arisen  at  the  trial ; 
and,  next,  that  no  satisfactory  explanation  could 
have  been  offered  by  those  whose  condnot  is 
impugned  if  an  opportunity  for  explanation  had 
been  afforded  them  when  in  the  witness-box."  The 
second  and  third  issues  rendered  it  neoessa^  to 
investigate  the  capacity  of  the  testator  and  his 
freedom  from  undue  influence,  but  practically 
such  a  general  investigation  is  very  different  from 
an  investigation  of  a  mora  limited  range  and 
pointed  to  tiie  apeeifia  question  wh^er  tlie 
teatatw  when  he  made  his  will  waa  able  to  nnder- 
stamd  and  understood  that  he  was  di8posiI^;  d 
his  tea  and  cocoa  estates.  This  question  was 
never  nused  at  tiie  trial,  and  not  having  been  so 
raised,  their  Lordships  are  of  opinion  that  the 
will  should  have  been  upheld  or  set  aside; 
and  not  have  been  upheld  as  to  the  movable  pro- 
per^ and  set  aside  as  to  the  immovable  property. 
InfWtonv.  .itu2reuf(32L.T.Bep.  209;  L.  Bep.7 
H.  L.  448),  MomU  v.  MorreU  (46  L.  T.  Bep.  485 ;  7 
P.  Div.68),  and  othercases  of  tnat  sort,  where  words 
or  clauses  have  been  omitted  from  the  probate,  the 
court  has  always  acted  on  evidoice  pointedly 
addressed  to  the  words  or  clauses  said  to 
have  been  improperly  inserted  in  the  will, 
and  it  is  obviously  most  important  that  thia 
praotice  should  not  be  departed  from.  Thur 
Lordships,  however,  have  the  satisfaction  of 
feding  tint  no  injustice  has  been  done  in  this 
oase^  no-  they  have  oome  to  the  condlnsion  tiiat 
the  de(»ri(m  ot  the  district  jud^  was  oorreot, 
and  t^t  the  widow's  appeal  from  it  ought  to  have 
been  dismissed.  They  have,  however,  thought  it 
right  to  point  out  the  objection  in  principle  to  the 
o^er  appealed  from  in  order  to  prevent  a  repeti- 
tion of  the  mistake  which  has  been  made. 
Pas^ng  now  to  tiie  merits  ot  tiie  caae,  the  evidence 
is  as  f<Mlows :  [His  Lordship  went  through  the 
evidence,  and  continued  as  follows :]  The  case 
is  not  like  Bhodes  v.  Rhode*  {4S  L.  T.  Bep.  463; 
7  App.  Cas.  192)  and  others  of  that  kind,  where 
a  testator  has  given  instructions  which  he  under- 
stood, and  has  Isft  a  solicitor  to  embody  them  in 
a  will  in  proper  form,  and  a  blunder  has  been 
made  which  the  testator  did  not  discover  and 
the  court  cannot  correct.  Their  Lordships  are 
satisfied  tiiat,  although  the  testator  may  have 
given  some  instmotions  for  a  will,  the  teetatw 
never  gave  instructions  for  any  such  will  aa 
waa  prepared ;  and  that  tiie  testator,  although  he 
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maj  bftTe  read  the  will,  ivu  indnced  to  ai^  it 
bj  undue  iDflimuM  of  Mb  wife  and  her  reUtions, 
or  some  of  them,  and  without  appieciating  its 
ooDtente.  Their  LordBhips,  having  carefully 
reviewed  the  whole  evidence,  have  oome  to  the 
conoliuion  that  the  Sapreme  Court  on^t  to  have 
dinniaaed  tbe  widow*B  appeal  and  afflnned  the 
dednon  of  tlw  district  ^adge  settii^r  ande  the 
will.  The  mder  WTing  it  was  nnfonnnate,  and 
ODeoQraged  the  praeont  appeal.  If  Uie  reapon- 
denta  had  not  bem  <^ntent  with  the  order  aa  it 
atanda,  their  Lordahipa  would  h&re  felt  bonnd  to 
adviae  Hie  Kajesty  to  diaoharge  the  ordera 
appealed  from  and  to  affirm  the  order  of  the 
district  judge ;  bat^  as  it  ia,  thOT  think  that  thej 
majr  prope^  and  tiiey  therefore  will  hombly 
adviae  Hia  Majeaty  to  leave  matters  as  they  are, 
and  nmply  to  diamiaa  the  appeal.  Their  Lord- 
ships do  not  think  that  a  new  trial  ought  to  be 
^;ruited,  but,  owing  to  the  unsatisfaotory  state 
m  which  the  case  stood  when  the  wpeal  was 
brought,  no  ordar  will  be  made  aa  to  ue  eosta  ol 
the  appeaL 

Solicitor  for  the  appellant,  Chaiton  Subhard. 
Solicitor  for  the  re«p<nkdeiita,  Arthur  Caylejf. 


COURT  OF  APPEAL. 

Mfmday,  Feb.  24. 
(Deforft  Williams.  Stibliho,  and  Coziss- 
H&BDT,  L.JJ. 
Be  BuBBiDOB.  (a) 

OBiaiVAL  APFLZCATIOV  TO  THS  LORDS  JUSnCEB 
SI-nXNQ  IN  LtnrACT. 

Lunaey — InquiniUm~~Jiu"Udietum  to  dtraet  — 
Domiciled  foreigner  temporarily  re$ident  in 
England — Property  eiiuate  in  foreign  country. 
Where  a  dtmictUd  foreigner,  lemptxrarily  resident 
in  thie  eouniry,  manpetta  aymptoma  of  insanity, 
Ou  eovri  hat  jurisdietion  to  tUreet  an  inquiry 
as  to  hie  state  qf  mtnti,  even  eUthough  he 
possesses  no  property  here  other  than  a  few 
arOdeefor  per  tonal  uie  and  tome  eath  in  hand. 
Be  Sottomaior  {L.  Sep.  9  Ch.  App.  677)  appKed. 
A  PBTmoK  was  presented  asking  that  an  inquisi- 
tion should  be  directed  as  to  the  state  of  mind  of 
a  lady  who  was  alleged  to  be  of  unsound  mind. 

The  petitioner  was  the  brother  of  the  lady,  and 
he  reaiaed  in  this  country. 

The  lady  was  on  giuaUy  a  British  subject,  but 
had  marned  a  citizen  of  the  United  States  of 
America  and  was  now  a  widow. 

Her  property  oonsisted  mainly  of  realtj  sitnate 
in  the  Ucate  of  New  Jersey. 

She  waa  temporarily  reeidentin  England,  where 
she  had  no  property  other  than  a  few  articUs  for 
peisonal  use  and  acme  cash  whioh  she  had 
brought  with  her. 

She  had  manifested  symptoms  of  insanitiy,  and 
bad  been  placed  in  an  asylum  in  England. 

Newton  Crane  for  the  petitioner. — There  ia  no 
reported  case  that  a  petition  will  lie  for  an  inqui- 
aiuon  in  lunacy  where  the  alleged  lunatic  is  an 

(a>  B^cwM  bjK.A.  SCEATfBLST.  £iq.,  Barriit«r-ftt-L»w. 
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alien  and  has  no  property  within  the  jurisdiction. 
But  I  submit  that  the  court  has  jurisdiction  to 
dirfctthe  inquiry  in  the  present  case,  f  Williams, 
L.  J. — Yon  do  not  doubt  that  there  is  some  sort 
of  juriadiction  in  the  court  in  respect  of  foreign 
lunatics  within  the  jntiadiotion  ?]  No ;  I  do  not 
doubt  that  nor  that  the  conrfc  ought  to  have  such 
jurisdiction  to  inquire  into  the  s^te  of  a  lunatic's 
mind  in  order  to  do  what  ia  for  the  welfare  of  the 
lunatic.  The  olyeot  of  such  an  inquiry  is  to 
beneftt  the  lunatic,  aa  well  as  to  protect  any  pro. 
perty  he  may  posseaa.  The  court  would  not  have 
to  exercise  any  extra-territorial  jurisdiction.  The 
case  of  Be  Houstoun  (1  Buss.  812)  is  differentiated 
by  the  text- writers  from  a  case  at  bar;  but  I 
submit  that  it  supports  the  poution  which  I  take 
in  the  present  case.  So  also  does  Be  BariaiinsJci 
a  Ph.  375).  Again,  in  Me  Sottomaior  (L.  Bep.  9 
Gh.  App.  677}  the  court  was  asked  to  direct  an 
inquiry  as  to  the  date  when  the  lunacy  of  a 
domiciled  Portuguese,  who  was  residing  in  £nff< 
land,  had  commenced.  The  court  refused  to  do 
that,  though  the  Portuguese  court  desired  that  it 
should  be  done.  But  the  court  did  direct  the 
ordinary  inquiry  into  the  alleged  lunatic's  state 
of  mind.  He  liad  real  estate  in  Portnnl,  and 
his  <nily  property  in  England  was  a  dividend 
of  2081.  payable  under  a  compodtion  deed.  Ia. 
the  piBsent  case  the  alleged  Innatio  has  real 
estate  situate  in  the  State  of  New  Jersey.  It  is 
probable  also  that  she  has  some  small  articlea  for 

Sersonsl  use  in  this  country.  There  is  no  evi- 
ence  upon  the  matter ;  but  it  is  to  be  assumed 
that  she  must  have  brought  something  of  the 
kind  with  her,  and  aome  cash. 

Williams,  L.J. — We  are  all  of  opinion  that 
we  have  jurisdiction  to  order  this  inquiry.  If 
anthori^  were  required,  I  should  have  thought 
that  Be  Sottomaior  (L.  Bep.  9  Gh.  App.  677) 
supplies  ample  authority.  In  that  ease,  altbougfa. 
the  court  (ud  not  grant  an  inquiry  as  to  we 
commencement  of  the  lunacy,  it  did  order  an 
inquiry  into  the  alleged  lunatic's  then  state  of 
mind,  and  the  subject  of  the  inquiry  waa  judged 
to  be  a  lunatic.  In  the  present  case  I  have  no 
doubt  that  this  alleged  lunatic  has  some  personal 
property  of  some  kmd  in  this  country.  It  is  not 
necessary  to  consider  now  what  the  conaequencea 
uf  the  inquiry  may  be. 
STiBUNa  and  Gozbbs-Habdt.  L.JJ.  oou- 
Applieationedlowed. 

Solicitors  for  the  petitioner,  Indermaur  and 
Brown,  agents  for  Percy  Hignett,  Golnyn  Bay. 


Monday,  March  24. 

(Before  Williams,  Stibliho,  and  Gozkh8> 
Habdt,  Jj.JJ.) 
Be  Ukxbobouoh  ;  Satili  v.  Ubzbobouoh.  (a) 

APFBAL  FBOM  THE  CHAHCKBT  DIVISION. 

WiU— Bequest  of  sum  "  sufficient  to  pay  and  die- 
duarge  aU  estate  duty  ** — Claim  of  limited  owner 
to  eharge  setOed  estates  in  respect  qf  estate  duty 
—Finanee  Act  1894  (57  &  A8  Viet,  e.  30),  es.  8  (4). 
9  (1)  (6). 

A  testator,  by  a  codicil  to  his  wiU  executed  after 
the  passing  of  the  Finance  Act  1894,  bequeathed 

(«}  BepoiMd     B.  A.  ScsATCSLST,  Baq.,  Burtitor^frLsw 
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io  his  elde$t  aon,  to  whom  entailed  titatee  would 
ptuB  on  the  Usiator't  deaih,  a  turn  <if  montey 
*'  tuffident  to  pay  and  discharge  aU  e$t(Ue  duty 
lokieh  might  be  payable  by  him. 

The  reeidvary  leaaiee  claimed  that  the  legacy  teas 
tttwreued  tBith  a  tnut  to  pay  the  estate  duty, 
ana  that  the  legatee  eotuegueidly  loet  kie  right 
to  reeoup  himeelf  by  a  charge  on  the  eetued 
estatea  under  teet.  9  (6)  of  tht  Aet,  the  object  of 
the  gift  being  to  dieeharge  the  ettcUe  dute,  and 
to  to  free  the  settled  estates  from  liabiliiy. 
The  legatee,  on  the  other  hand,  tmimed  that  the 
Ugaey  was  one  for  hie  own  hentifit,  heing  a  gift 
to  him  v^aewred  by  the  amtnmt  wXtteh  he  wmud 
have  topaiy  for  estate  duty. 

Held  (diHentiflnte  BtMiiw,  LJ.),  that,  there  being 
no  words  indieatine  of  a  desire  on  the  part  of 
M«  tetiaior  to  give  the  legatee  absolute  property, 
the  inference  could  not  be  drawn  that  he  should 
take  the  legacy  unfettered  by  any  purpose  of 
ihe  testator ;  and  thai  this  wasnot  a  Ugaey  with 
•a  motive  added,  but  an  imperative  direeiion,  the 

nrpose  here,  as  disHngutshed  from  a  motive, 
■ng  the  dis^uMrge  of  the  estate  duty. 
.Deeiaion  of  Farweu,  J.  reversed. 
-John  Ohaslib  Gborgi,  Earl  of  Hexboroash, 
•daly  exeoated  a  oodioil,  dated  the  18th  Feb. 
1899.  to  his  will  dated  the  20th  Jnl^  1888,  vhioh, 
after  recitiiig  the  death  of  his  wife,  whereby  the 
bequest  in  bis  will  to  ber  of  all  his  resianary 
peraonal  estate  and  eflaots  and  the  appointment 
of  her  as  exeontrix  thereof  had  respeeliTelj 
fidled  to  take  eflbot,  oontiaaed  as  follows : 

Now  X  faflnby  beqnnth  oato  my  only  mm  hjmy  flzat 
mazriage,  John  Horatio,  Tisoaont  PolUngton,  snob  a  snm 
-of  moiwy  u  ahall  be  ratBoiant  to  pay  and  dlsoharge 
all  the  estate  da^  which  11U7  be  psyaUe  hy  tiie  said 
John  Hocatio,  Tltooont  PoUington,  on  the  raftl  estate 
«nd  on  any  money  liable  to  be  laid  out  in  the  pniobaM 
-of  real  estate  psanag  on  my  death  to  the  said  John 
Hmtio,  Yisooant  PolUngton,  under  the  indenture  of 
.aettUmsat  dated  the  28rd  day  4^  1867  and  made 

-bstweea  myidf  at  the  first  put,  tfae  said  Joha  HoEatio, 
Tisooaat  Follfngtmi,  of  tim  seeond  part,  VniUam  Savile 
•of  tfae  third  part,  the  Hon.  end  EeT.  Arthur  Sarile  and 
-Sir  William  James  finer  <rf  the  fourth  part ;  and  I 
direot  that  the  eaid  snm  of  money  shall  be  paid  to  the 
■aid  John  Htnatio,  Tisoonnt  PoUington,  out  ot  the 
money  belonging  to  me  at  my  death  In  the  bends  of 
Uessn.  Leatbam,  Tew,  and  Co.,  of  Pontefraot;  and  I 
beqoeath  the  retidae  of  the  laat*meationed  money  wbioh 
■hall  remain  aftar  payment  thcreont  of  the  wsii  sun  of 
moaey  benfnbefoie  beqaeatimd  ts  the  said  John  Horatio, 
Tisoonnt  PoUington^*  onto  my  two  sone  by  my  seeond 
marriage,  the  H<m.  John  Henry  Savile  and  the  Hon. 
Gemrge  Sarile,  in  equal  moieties.  But  if  there  ahonid 
net  at  my  death  be  a  enm  in  the  bands  of  Messrs. 
Leatbam,  Tew,  and  Co.  anlBoient  to  diaohaige  the  said 
estate  da^,  then  I  deolare  that  bo  other  part  of  aiy 
estate  shall  be  liaUe  to  make  good  the  deSoieaoy. 

The  testator  bequeathed  his  x>er8onal  estate  and 
eft^s  whatsoever  and  wberesoeTer  (inolnding  his 
personal  propwty  which  he  had  power  to  disposo 
of  in  the  exercise  of  any  general  power)  not  other- 
viae  dispoaed  of  his  will,  or  hj  this  or  by  any 
other  oodioil  to  hie  will*  snbjeot  to  and  after  pay- 
ment of  hie  funeral  and  testamentaiTexpenses, 
debts,  and  legacies,  onto  hie  eon  the  Hon.  John 
Heniy  SavUe  for  his  own  ben^t  absolutely,  and 
he  appointed  bim  sole  executor. 

The  testator  died  on  the  17th  Aug.  1899. 

There  was  at  the  date  of  the  death  of  the 
testator  a  snm  in  the  handa  ct  Ueasra.  Leatbam, 
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Tew,  and  Co.  more  than  anffioient  to  pay  the 
Imaoy  giren  to  Viscount  PoUington  (now  Ijord 
Jli^xliorongh)  by  the  oodiciL  - 

The  estate  auty  npon  the  hereditaments  and 
premisee  comprised  in  tfae  indenture  of  settle- 
ment of  the  23id  April  1867  had  been  nneensed  at 
the  sum  of  28.0272.  lOt.,  which  had  been;  paid  to  th» 
Inland  Berenne brLord Hexboiongh. 

The  Ran.  John  Henry  Sarik  as  tJoe  sole  execu- 
tor of  the  will  had  out  of  the  snm  in  the  hands 
of  Hessra.  Leatbam,  Tew,  and  Oo.  pud  earn 
of  28,588{.  2*.  9d.,  bdns  the  whole  amount  of  the 
aaseseed  estate  duty,  to  Lord  Mexborough  with 
interest  thereon  at  4  per  cent,  per  annum  as  f  rmn 
the  17th  Auff.  1900  to  the  day  of  actual  payment. 

Lord  IfoxDorouffh  claimed  not  only  to  be 
entitled  beneficially  to  the  legacy  given  to  him 
by  the  codicil,  but  claimed  also  the  right  to 
charge  the  hereditaments  compiiaed  in  the  inden- 
ture of  settlement  of  the  23rd  April  1867  with  a 
sum  equal  to  the  amount  of  uie  estate  dutj 
assessed  in  respect  of  the  hereditaments. 

An  originating  summons  was  accordingly 
taken  out  by  the  executor  a^sinat  Lord  Mex- 
borough, aaking  for  a  declaration  that  ap(nL  the 
true  constmoUon  of  the  oodiml  the  Je^M^ 
thereby  bequeathed  to  the  defmidaat  was  snlqeat 
to  a  tenst  for,  and  ought  to  be  applied  by  the 
defendant  in  payment  m,  the  estate  duty  payable 
on  the  death  of  the  testator  in  respect  of  the 
hereditaments  at  such  death  comprised  in  the 
indenture  of  settlement  of  the  23rd  April  1867 
and  of  any  moneys  at  such  death  liable  to  be 
laid  out  in  the  purchase  of  hereditaments  to  be 
settled  to  the  uses  of  that  indenture  of  settle- 
ment, or  in  the  payment,  discharge,  or  eatiafao- 
tion  of  any  mori^ge  of  or  oharge  upon  the 
hereditaments  and  moneys  or  any  part  thereof 
created  by  the  defendant  for  the  purpose  of 
paying  the  duty  or  raising  the  amount  thereof 
when  already  paid  or  to  which  the  defendant  might 
be  entitled  by  virtue  of  the  proriBi<ms  of  the 
Finance  Act  1894. 

By  sect.  8  (4)  of  the  Finance  Act  1894  it  ia 
enacted  that 

Whne  property  passes  on  the  death  of  the  deoeaaed, 
and  hie  exeoutor  is  not  aooonntable  for  the  eatate  dotr 
in  reepeot  of  sndi  pcopeity,  every  person  to  wbrnn  any 
pK^ttty  BO  passes  tor  say  benrtldal  Interest  in  poasea* 
sloa  .  .  .  sbsU  be  aooonntable  for  flw  estate  datj 
on  the  propnty- 

By  sect.  9  (1)  it  is  enacted  that 

A  rateable  part  of  the  estate  duty  on  an  eetate,  in 
proportion  to  the  value  oC  any  property  which  does  not 
paaa  to  the  exeoutor  as  sadi,  shall  be  a  firrt  eharge  am 
the  property  in  reipeot  of  wbicdi  duty  is  payaUe.  •    •  ■ 

By  sect  9  (6)  it  is  enacted  that 

A  person  hsTlng  a  limited  interest  in  any  property, 
who  pays  the  estate  duty  in  respect  of  that  property^ 
shall  be  entitled  to  the  like  oharge, 

being  a  first  ohai^  cm  the  property  in  respwit  4^ 
which  duty  is  leviable. 

The  summons  was  adjourned  into  court  and 
came  cm  to  be  heard  b^ore  Farwell,  J.  on  the 
2Dd  April  1901,  when  the  following  judgment  vam 

delivered  :— 

Faswell.  J. — Lord  Mexborough  was  tenanfi 
for  life  of  the  settled  estates.  He  had  a  son.  Lord 
-  PoUington,  by  his  first  wife.  He  had  two  othos- 
sons  by  his  second  wife.  His  wit^  died  betweoa, 
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-tiie  date  of  Ub  will  and  of  liia  oodtoiL  He  had 
Isit  her  the  residnaiT  penonal  estate  nnder  the 
wiU.  He  alten  that  hy  the  oodicil.  and  he  begina 
in  this  way :  [His  IjoraBhip  read  tibe  codicil,  and 
oontinned  :J  Lord  Poliingnm,  under  the  Finance 
Act  1884,  waa  liable  personally  to  tfae  estate  dn^, 
bnt,  b^g  only  a  limited  owner,  be  was  entitled 
on  payment  of  it  to  a  charge  upon  the  settled 
estates  nnder  sect.  9.  sab-sect  6,  of  that  Act. 
He  had  on  the  death  of  his  father  to  find  the 
money  to  pay  off  the  dnty.  Then,  having  paid 
it,  the  atatnte  gave  him  a  charge.  l!4ie  oontontion 
ia  that  the  snm  of  money  necessary  to  pay  off  the 
estate  daty^I  am  told  that  the  snm  is  28,0001.— 
ii  to  be  deemed  to  be  pidd  in  ezonesitiw  of  the 
aettled estates,  and  not  to  be  treated  as  alegacy 
to  Lord  Pollington.  Whether  that  was  or  was  not 
the  testator's  intmtion  it  is  not  for  me  to  qteonlate. 
I  can  only  say  that  I  cannot  find  worda  enough 
-to  express  saoh  an  intention  and  to  deprlTe  Lmi 
Pollington  of  the  charge  which  be  has  got  by 
statute  on  making  tiie  payment.  First  en  all,  I 
find  no  declaration  of  trost  at  all.  or  any  words 
that  I  can  twist  into  a  declaration  of  tmsfc,  com- 
pelling Lord  Pollington  to  apply  tiie  money  which 
be  reoeiTcs  under  the  will  for  that  specific  purpose. 
On  the  oontraiy,  the  testator  contemplates  that 
Lord  Pollington  is  personally  liable  already, 
^wrt  from  anything  he  directs,  beoause  he  gives 
him  the  money  to  pay  the  estate  dnty  that  may 
lie  payable  by  Lord  Pollington  on  Hhe  real  estate 
and  so  on.  So  that  he  knows  that  Lord  Pollington 
is  liaUe,  and  gins  him  the  money  for  which  m  is 
liable.  He  does  not  impose  a  tnwt  on  him  to  pay, 
but  giree  him  a  aum,  the  motive  ctf  the  ^t  being 
that  Lord  Pollington  may  have  numeys  in  hand 
to  make  that  payment.  I  can  find  nothing 
amounting  to  a  trust  there— to  take  the  example 
that  I  sngeested  in  the  oonrae  of  the  argument — 
which  vomd  prevent  the  money  coming  to  Lord 
P<dlington  under  this  oodicil  from  passing  to  a 
■trustee  in  bankruptcy  if  he  by  any  onance 
became  bankrupt  after  the  testators  death. 
Then,  further,  it  is  the  estate  dutnr  payable 
on  any  money  payable  nnder  the  indenture  of 
eettlement,  and  tbe  testator  directs  that  the  snm 
shaU  be  paid  to  Lord  Pollington  "  out  of  the 
oum^  belonging  to  me,"  and  ne  bequeaths  the 
nsidne  of  the  mon^  to  "  remain  after  payment 
tiwreont  <d  the  said  snm  hereinbefore  bequeathed 
io  the  said  John  Horatio,  'Visoonnt  PolUington, 
unto  my  two  sons  "—treating  it  as  a  bequest 
to  Lord  Pollington,  which  it  is  fm  tike  vwos  ot 
ihe  will.  Then  comes  these  words:  "If  there 
should  not  at  my  death  be  a  sum  in  the  hands  of 
iUsssrs.  Leatham,  Tew,  and  Oo.  sufficient  to  dis- 
charf^  the  sud  estate  dutj"  I  think  tiiat  that 
pToviuon  simply  refers  me  oaok  to  the  first  gift — 
tbe  estete  duty  that  may  be  payable  by  liord 
Pollington.  whether  the  testetor  did  or  did  not 
intend  that  when  this  money  had  been  pud  by 
Lord  Pollington  he  was  to  be  entitled  to  toe  right 
fpven  to  him  as  a  limited  owner  under  sect  9, 
nib-sect  6,  of  the  Finance  Act  1894, 1  am  not  at 
liberty  to  speculate.  All  I  find  here  is  a  legacy, 
the  amount  of  which  is  to  put  Lord  Pollington  in 
funds  to  pay  a  liability  already  imposed  on  him 
extraneonsly  to  the  codicil,  and  I  nnd  no  words 
i^Cativing,  destroying,  or  taking  away  from  him 
'ue  rij^t  which  the  I^^slatnra  gave  him  hy  the 
-Motion  of  the  Act  of  Parliament  Whether,  I 
npeat,  I  am  giving  effect  to  tiie  testator's  inten-  : 
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tion,  I  do  not  know.  AH  that  I  say  is  that  I 
cannot  adopt  Ur,  Butcher's  suggestion  as  to  ite 
being  an  absurdity,  and  that  I  cannot  possibly 
construe  the  will  in  this  way,  because,  uter  all. 
Lord  Pollington  was  the  testator's  eldest  son,  and 
I  can  see  notning  absurd  in  his  giving  to  his  eldest 
son  a  legacy  of  ^,0001.  There  will  he  a  declara- 
tion, therefore,  that  there  is  no  trust  for  pay> 
ment  of  the  estate  duty  on  the  -  settled  estates 
or  for  the  discharge  of  anr  mortgage  or  charge 
created  for  the  purpose  of  satisfying  tiie  estate 
duty. 

From  that  decision  the  plaintiff  now  appealed. 

Levett,  K.O.  and  Butcher,  K.C.  (with  them 
P«mb<r)  for  tbe  appellant. — Under  sect  8,  sub- 
sect  4,  of  the  Finance  Act  1894  tiie  defendant,  as 
the  tenant  for  life  in  possession,  is  tiie  person  who 
has  to  pay  the  estete  duty  leviable  on  the  settled 
estetes.  The  Act  makes  the  estete  duty  a  oharae 
on  tlM»  settled  estetes :  (sect.  9,  sub-sect  1).  If  a 
tenant  for  life  pays  the  estate  dnty,  he  can  ruse 
the  money  ^ain  (sect.  9,  sub-sect  5) ;  and  he  la 
entitled  to  a  ohanEe  upcm  the  settled  estates; 
(sect  9,  snb-seot  6).  That  is  tiie  code  wl^ih 
applies  to  tbe  paynuHit  of  estete  dnty  by  a  limited 
owner;  and  that  was  what  this  oodidl  was 
designed  to  meet  The  testetor  has  prepared  for 
the  disohai^  of  the  duty  so  that  thwa  shall  be 
no  burdan  lying  on  the  settled  estetes ;  he  haa  not 
made  a  g^ft  to  the  defendant  of  the  amount  of 
the  duty.  It  was  tiw  intentum  of  tbe  testetor 
that  the  estate  dnty  should  be  discharged.  We 
do  not  put  it  as  a  trust ;  it  is  an  obligation.  We 
admit  tnat  if  the  balance  in  the  bank  at  the  time 
of  the  testetor's  death  had  been  insufficient  by,  say, 
5000L  to  the  estate  dnty,  then  the  defendant 
having  paid  the  whole  of  the  estete  duty,  would  be 
entitled  to  charge  or  to  ndae^  mortgage  of  the 
settled  estetes  that  50001.  What  we  really  rely 
upon  is  the  presence  of  the  word  "  discharge  "  in 
the  first  gift—"  to  pay  and  dischai^  "— imd  the 
absence  of  tiiewonl  "pay**  in  the  &ial  olause. 
That  shows  an  intenticm  to  disohai^  as  cntirdy 
distinct  from  ke^ng  a  oharae  <m  the  settled 
estetes  m  foot.  So  fu-  as  the  deftaidant  is  oon- 
oemed,  he  is  in  the  same  position  as  if  he  had 
paid  no  estete  duty,  and  had  got  no  legacy.  But 
he  says :  "  Although  I  have  paid  nothmg  out  <A 
my  own  pocket,  the  testetor  has  given  me  a  charge 
for  28,00(U.  on  the  sebUed  estetes."  It  ia  not  pos- 
sible, however,  to  spell  out  of  this  codicil  in  any 
way  a  legacy  of  a  change  on  the  settled  estates 
whioh  the  defendant  would  have  if  he  paid  the 
money  himself  out  of  his  own  pocket  In  cases 
relating  to  precatory  truste,  the  first  step  is  to 
have  certainty.  Here  there  is  an  absolute  cer- 
tainty of  the  subject-matter  defined  the  rule 
laii  down  by  the  Finance  Act  1894  operating 
upon  iho  value  of  the  settled  estates.  The  next 
stop  in  order  to  get  snob  a  tmst  or  obligfUi<m  is 
a  certainty  of  the  object : 

Be  WaUamt!  Williamt  v.  WiOiami,  76  L.  T.  Bsp. 
600 :  (1897)  8  Ch.  12. 

Here  the  very  object  is  most  carefully  defined  by 
the  settlement  referred  to.  We  have,  therefore,  the 
two  thin^ :  The  amount  certain  and  the  object 
as  oertein  as  it  is  posmble  to  make  it  Yon  do 
not  want  any  word  like  "  tmst "  or  "  order  " ;  von 
do  not  want  any  special  word.  Ton  want  to  find 
an  intention  expressed  in  some  wording  whu^ 
according  to  the  English  langnage  nuajis:  "I  , 
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intend  that  monoTto  be  applied  In  discharge  of 
Uie  estate  doty,"  We  sabmit  that  there  U  enongh 
in  this  will  to  show  a  distinct  intention  that  the 
person  who  took  the  legacy  tool(  with  it  an  obli- 
gation to  free  or  dlBchwrae  the  settled  es'tatea  from 
&e  estate  dn^.  [williaus,  L.j.— Who  is 
interested  in  this  estate  daty  beii^  paid  P]  "Every 
person  who  is  mtitied  under  the  limitationB  of 
the  settlement.  The  question  is,  Is  the  estate  to 
go  down  burdened  with  this  ohat^,  or  is  it  to 
go  down  free  P  If  it  goes  down  free,  tiien 
every  person,  however  remote  he  is  in  re- 
nuundo',  U  interested,  and,  if  yon  go  down 
to  the  nltimate  limitation  in  fee,  ^on  get  every 
possible  person  who  can  have  an  intereot  in  the 
ertato. 

SaMane,  'K.C.  and  Cartia  Price  for  the  respon- 
dent— The  testator  may  have  thought  that  the 
dafandant  had  no  means  of  getting  back  what  he 
was  oompeUed  to  pay  in  the  shape  of  legacy 
dn^ ;  he  may  not  have  known  that  the  defendant 
had  the  right  to  any  anoh  charge  as  has  been 
menlSoned.  Sappose  that  he  did  not  know  it, 
hia  language  is  the  very  aptest  to  meet  such  a 
ease.  The  distinction  referred  to  in  Thorp  v. 
Oicen  (2  Hare,  607)  is  a  ^stinotion  which  must  be 
applied  here.  We  may  conjecture  from  one  point 
(a.  view  that  the  testator  intended  this  legacy  to 
be  applied  in  the  discharge  of  the  estate  duty  ; 
and  from  another  point  of  view  that  the  drafts- 
man did  not  know  about  the  statutorr  charge — 
knew  noUung  except  that  the  tenant  for  life  was 
under  personal  liability  to  pay  the  mon^. 
Either  of  those  two  modes  of  expressing  will 
make  the  language  of  the  will  eguallj  intelligible. 
But  the  cardinal  feature  to  ^nide  the  oourt  in 
oonstruing  this  oodicil  ia  that  it  is  not  enough  to 
have  a  motive  expressed — the  nuitive  of  pntting 
the  tenant  for  loe  in  fnnda  to  discharge  his 
obligation  to  pay : 

Lord  Amharat  v.  Ducheat  Dowagtr  of  ttnda,  12 
Sim.  476. 

Ton  must  have  also  a  trust  or  obligation.  Here 
there  is  no  word  of  trust  or  obligation.  Ton 
may  oonjeotnre  that  the  draftsman  thought  it 
necessary  to  do  so ;  yon  may  conjecture  just  as 
much  tlie  other  way  tiiat  the  draftsman  did  not 
know  the  statotory  tdtatge  which  was  giwi  on  the 
estate  under  sab-seot.  6  of  seot.  9.  But  yon  have 
nctluBff  exc^  wards  measnring  1^  amount  of 
the  monej  which  is  to  he  given — ^namely,  the 
amonnt  which  is  requiute  to  enable  the  tenant 
for  life  to  disohai^  the  estate  duty,  which  is  a 
personal  liability  of  bis  own.  It  is  plain  that 
the  word  "  dischaive "  is  used  as  equivalent  to 
"  pay,'*  because  in  the  clause  at  the  end  the  word 
"pmr"  i8iu>t  repeated.  There  is  no  word  point* 
ing  to  a  benefit  in  rem  or  to  a  benefit  of  any 
person  or  thing  other  than  the  defendant  himself. 
It  is  quite  open  to  conjecture  that  the  testetor 
should  have  drawn  a  distinction  in  his  mind 
between  the  hardship  of  the  burden  upon  the 
defendant  who  had  to  {)ay  personally  and  the 
estates  where  the  snoceseive  takers  would  only  be 
chai^ged  with  interest  upon  this  legacy  of  28,O00Z. 
There  is  measured  out  as  much  money  to  the 
defendant  as  is  reqoisito  to  enable  him  to  dis- 
chai^  the  statutory  debt.  And  there  is  nothing 
tiiat  ta^  away  the  charge  which,  not  this  wiU 
■ad  not  any  instrnmoit  to  which  the  testator  was 
a  party,  bat  the  Act  of  Farliamoitk  gives  to  the 
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defendant  when  he  has  paid  the  moaiej,  irofla 
whatever  sooroe  it  may  have  oome. 

Lweti,  K.O.  replied. 

W1LLU.H8,  L.J. — I  think  that  this  appeal 
must  be  allowed.  I  will  be^  by  puttii^  asid» 
all  those  oases  in  which  t^e  legatee  and  th» 
person  who  is  the  csttot  gue  trwt,  the  bene- 
ficiary, under  the  allwed  trust  are  the  same 
person.  Of  course  where  a  tmatee  and  e«siwi 
giM  irtui  are  tbe  same  person  the  obli^atioik 
necessarily  does  not  arise.  But  this  case,  it  seems- 
to  me,  is  not  a  ease  of  that  sort  As  I  C(»i8bii» 
the  dirase  in  this  oodioU,  Tisoonnt  PolUngtOB  i» 
by  no  means  the  only  person  who  will  be  bemefited 
by  the  purpose  being  carried  ont  whidi  tb» 
testator  hu  indicated  nere.  Everybody.  ^Mgut- 
nii^;  with  the  Grown,  and  going  on  witii  mort- 
^gees,  and  goii^  on  further  to  the  persons  who, 
m  respect  of  their  interest,  are  liable  or  m^ht  ba 
liable  to  this  duty,  are  benefited  by  this  purpoaa 
of  the  testator  Imng  carried  ont  if  that  pnrpoefr 
is  read  as  the  purpose  of  disohai^ing  the  estate 
from  this  estate  duty.  Now,  this  is  not  a  case  in 
whioh  there  are,  as  there  often  are,  any  words 
indioatiTe  of  a  desire  on  the  part  of  the  testetor  to 
give  tiie  legatee  an  absolute  property.  Some- 
times you  have  the  word  "  absolntely  "  expressed ;. 
there  is  nothing  of  that  sort.  Sotnetimea  yoo 
have  a  will  in  whieh  you  find  the  tegacgr  pven.  faj 
separate  words,  sod  then  aftowards  words  m 
diieotion  or  tiie  egression  of  a  hope  at  denn 
how  the  money  sull  be  expended.  In  thoee 
eases  sometimes  one  is  able  to  draw  an  inference 
from  words  ot  that  sort  that  the  legatee  is  t» 
take  a  l^acy  unfettered  by  the  purpose  of  the 
testetor.  At  all  evente  one  has  got  nothing 
that  kind  here.  It  is  qwte  plain  whoi  yon  take 
the  origuoal  words  of  the  legacy  that  the  porpoee 
runs  throughout  it.  The  co^dl  is  as  foUows: 
"  Now  I  hereby  bequeath  unto  my  <mly  son  by  mj 
first  marriage,  John  Horatio,  Tisoonnt  Pollingtoay 
such  a  snmof  monOT  as  shall  be  anffioient  top^y 
and  dischaxge  all  the  estate  dnty  whioh  may  be 
rayable  by  the  said  ScAm  Horatio,  Yiaeoant 
Pollington."  under  the  indenture  al  settlement  ct 
1867.  "  And  I  direct  that  the  said  sum  cA  monery 
shall  be  paid  to  the  said  John  Horatio,  TisoooBt- 
Pollii^ton,  ont  of  the  mraugr  belon|png  to  ne  at- 
my  death  in  the  hands  oertHn  bankinra. 
"And  I  bequeath  the  xendne."  TfaonthetaMor 
f^ves  the  rmdne  to  his  two  sms  fay  his  seeoad 
marriage.  On  purpose  I  have  stt^sad  at 
that  poiot,  and  am  only  dealing  with  t^ifr 
words  of  the  gift  itself.  It  seems  to  me  thafe 
if  one  looks  at  those  words  they  are,  to  aa^ 
the  least  of  it,  oonnstoit  with  ttie  view 
that  it  was  the  purpose  ot  the  testator  that 
this  money  should  be  employed  in  discharaing 
this  esteto  duty  in  such  a  sense  as  to  leave  John. 
Horatio,  Tiscoont  Pollington,  no  discretion  in  the 
matter,  but  having  an  obligation  so  to  expend  the 
money.  This,  at  all  events,  is  not  a  case  ia 
which  there  is  any  doubt  as  to  the  amount  ot 
money  to  be  employed.  The  amount  is  described 
as  being  the  amonnt  which  is  "  sufficient  to  pay 
and  discharge  "  the  estate  duty.  It  is  not  a  oaae- 
in  which  the  testator  ooold  possibly  hav«  intsnded 
to  give  the  legatee  a  cUsor^ion  as  to  how  miudh 
he  wonld  expend  for  the  pnrpoeeu  Under  Uioae 
oironmstaDces  it  seems  wat  it  one  tains  the 
words  akma  oonpled  irith  tlus^exact  measue  th» 
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mnrds  wre  not  inoouutent — at  all  erents  with  tita 
testator  intending  imperatiTaly  to  diTeot  that 
ihe  numey  should  be  bo  emploTad.  Bat  whan  ona 
«omee  to  the  later  words  it  aeems  to  me  that  they 
an  -very  stcong  to  ahow  that  this  legaof  was  not 
■a  l^;ac7  with  a  motiTe  snperadded,  but  was  an 
imperatiTe  direction.  Hanng  used  in  the  earlier 
{Mrt  of  the  olatue  which  I  nave  read  the  word 
**pa7,"  then,  when  one  comes  to  the  wtntls  at  the 
-end,  the  testator  says :  "  Bat  if  then  should  not 
-at  my  death  be  a  sum  in  the  hands  of  Meaen. 
Iieatnam»  Tew,  and  Co.  snffioient  to  diacharse  " — 
what!*— to  diaoharga  "the  sud  eatato  duty." 
'Sam,  if  the  teatator  had  intended  merely  to 
oonfer  a  benefit  upon  YiBcoont  PolHngton  and  to 
■erpreas  this  motive,  one  would  not  hare  ezpeoted 
to  find  the  words  there  "sufficient  todisohai^the 
«aid  estate  duty,"  but "  sufficient  to  discharge  the 
lialiility  of  Yisoount  Pollington  in  respect  of  the 
•aid  estate  duty."  It  was  so  rvry  simple  and 
■easy  to  say  thai  if  that  had  been  the  intention. 
And  I  cannot  regard  the  use  of  the  words  "  to 
disdiarge  the  sua  estate  dnW"  as  a  slip  or  a 
-canlesa  mode  of  expression  aaopted  for  the  sake 
■of  brevitn^.  I.  cannot  help  reamng  those  words 
as  intending  to  describe  the  pun>oae  of  the 
testator,  that  purpose  being  to  ^scharge  tiie 
estate  duty,  and  not  merely  to  enable  Viscount 
Pollington  the  better  to  discharge  his  personal 
£«ibili&  in  repeat  of  the  estate  doty.  I  do  not 
"kaow  that  it  is  naosasaiT  to  add  anything  elae. 
Of  oouTse  we  ban  had  mentioned  to  na  the 
&ot  tliat  if  we  were  to  read  theae  words  difEerently 
— 4oreadihem  in  the  wa^  argued  by  Hr.Haldane 
— ^tiiat  is,  as  not  imposing  any  obligaUou  upon 
Tisoount  Pollingtcm— then  he  woold  be  entitled 
ouder  sub-sect  u  of  sect  9  of  tiie  Flnanoe  Aot 
1894  to  get  a  charge  upon  the  estate  for  the 
amount  which  he  has  paid.  Nobody  contends 
that  if  the  c(nistmctaon  is  put  upon  these  words 
whioh  I  have  put  upon  tiiem  he  will  have  any 
«uafa  right,  ana  so  there  is  no  need  for  me  to  say 
•anything  more  on  that  part  of  the  case.  In  my 
judgment  there  is  sufficient  here,  without  any 
speculation  as  to  what  it  is  likely  ihe  testator 
might  have  meant  by  his  own  words,  to  indicate 
that  his  intention  was  to  discharge  the  estate 
•dnt?  and  not  to  leave  it  to  Yisoount  Pollington 
4o  ffisduugeit 

SiiBtnia,  Ii.J.— Oasea  of  this  class  often  run 
■on  wy  fine  distinotifflu,  and  are  very  ottm  cUffi- 
«nlt  to  determine.  And*  in  my  Judgment,  thia  is 
-one  of  the  oases  in  which  there  is  great  difficalty 
in  arriving  at  a  satisfactory  conuusi<m.  I  feel 
that  it  is  Mghly  probable  that  the  real  intention 
«f  tiie  tutator  was  to  discbai^  the  setUed  estates 
from  tiie  estate  dutr  whioh  would  be  payable  at 
Ilia  deaUi.  But,  speaking  for  myself,  I  am  unable 
to  see  that  the  testator  has  expressed  that  inten. 
tion  in  this  codicil.  If  the  testator's  object  was 
to  direct  that  the  estate  duty  should  be  paid  out 

any  moneys  belon^png  to  him  at  the  time  of 
his  death  in  the  hands  of  his  bankers,  it  would 
hftTe  been  very  easy  to  say  so ;  but  that  is  not  the 
Jtireotifm  that  the  testator  has  given.  He 
4iequea^  to  his  only  son  by  his  first  marriage^ 
John  Horatio,  Yiscount  Pfdni^ton, "  such  a  sum 
•of  mmuj  as  shall  be  sufficient  to  pay  and  dls- 
4diarge  ul  the  estate  duty  whioh  nuy  be  payable 
tnr  wa  nii.  John  Hwatio,  Tiaeount  Follingbni,  on 
the  real  estate"  uid  on  numcy  settled.  Kow, 
that  givea  Yisoonnt  Fdlii^^ton  a  legaqy  to  the 
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amount  that  is  specified,  which  is  defined  l>y  the 
amount  whioh  is  "  sufficient  to  pay  and  discharge 
all  the  estate  duty "  which  might  be  payable  by 
Yiscount  Pollington  on  beooming  successor  to  the 
settled  estates.  Then  the  testator  goes  on :  *'  And 
I  direct  that  the  said  sum  of  money  shall  be  paid 
to  the  said  John  Horatio,  Yisoount  Pollington,  out 
of  the  money  belonging  to  me  at  my  death  in  the 
hands  of  Messrs.  Leawam,  Tew.  and  Go."  Then 
he  goes  on:  "  And  I  bequeath  the  residue  of  the 
last-mentioned  money  which  shidl  ranuun  after 
payment  thereout  of  the  said  sum  of  money 
tieranbflCoTe  bequeathed  to  the  said  John  Horatio, 
Yisoount  FoUii^gton,  unto  my  two  sons  by  my 
second  marriage,"  whmn  ne  names.  Down 
to  that  p<nnt  we  have  nnwiy  a  snm  4^ 
mon^  ffwm.  to  Yisouont  Pomngton,  and  the 
amount  defined  hy  reference  to  the  estate  duty. 
Thtti  he  goes  on:  "Bat  if  there  should  not 
at  my  deaUi  be  a  sum  in  tiie  hands  of  Hessra. 
Leatham,  Tew,  and  Oo.  saffioient  to  diaoharga 
the  said  estate  daty,  then  I  declare  that  no 
other  part  of  my  estate  shall  be  liable  to 
make  good  the  deficiency."  The  object  of  that 
clause  was  to  negative  the  idea  that  he  oad  preai  in 
the  prior  part  of  bis  will  something  in  the  nature 
of  a  demonstrative  legacy  to  Yisooont  Pollington 
— ^namely,  a  sam  of  the  amount  ntecified  which 
would  be  payable  primarily  out  of  the  funds  in 
theluuids  of  the  bonkers,  but  might  incase  that 
proved  inanffident  be  a  charge  upon  his  general 
paaonal  estate,  whieh  apparently  was  verj  lft^B>- 
So  doubt  the  testator  does  use  language  m  that 
clause  which  refers  to  the  sum  wmoh  has  been 
girm — he  speaka  of  it  there  as  "  sufficient  to  dis- 
chuge tiie  said  estate  duty."  What  is  "  the  said 
estate  duty  "  P  Going  back  to  tiie  place  where  it 
first  occurs  in  the  oomcil,  "  the  said  estate  duty  " 
is  "  all  tiie  estate  duty  which  may  be  payable  by 
the  said  John  Horatio,  Yiscount  Pollmffton,  on 
the  real  estate."  And  the  object  so  &r  as  it 
appears  on  the  face  of  the  codicil,  appears  to  be 
to  relieve  Yiscount  Pollington  from  the  necessity 
which  he  would  be  under,  ufKm  suooeeding  on  the 
death,  immediatdy  to  provide  a  large  sum  of 
money.  That  seems  to  me  to  be  all  that  appears 
on  the  face  of  thia  codicil.  But  I  express  tJiat 
opinion  with  the  greatest  diffidence,  seeing  that 
my  brothers  ^fCer  from  me  upon  it 

Gozens-Habdt,  hJ. — This  is  a  difficult  case, 
and  1  think  that  it  is  quite  on  the  border  line. 
But  on  the  whole,  I  cannot  agree  with  the  view 
whioh  Farwell,  J.  has  taken.  Iwill  not  read  the 
codi(nl  again ;  it  has  been  read  twioe  alrmdy  fay 
my  oolleagnes.  But  I  think  that  there  is  snffi- 
oient hen  to  show  a  purpose  as  distingnished 
from  a  motive.  TVliat  was  the  purpose?  The 
discharge  of  the  estate  daty;  not  t^e  mere 
transfer  of  the  Crown's  chanra  to  the  tenant  for 
life  if  and  when  he  paid  it  oa,  but  the  discharge 
ot  tiie  settled  estates  from  the  estate  daty.  I 
have  looked  at  the  notice  of  motion,  and  in  point 
of  form  it  would  be  better  to  aay,  "And  declare 
the  estates  are  free  from  any  charge." 

Appeal  alloioed. 

Solicitors  for  the  appellant  Farrer  and  Co. 
Solicitors  for  the  reepondent   Foyer  and 
Hordem. 
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March  19, 20,  and  26. 
(Before  Wiluaxb,  Stirling,  and  Coziirs- 
Habdt,  LJJ.) 

Hill  ;  Hill  v.  Hill,  (a) 

APPXJLL  PBOU  IBM  CHAKCSBT  DITI8I0N. 

Wm—Constru^ion — Heirlooms — Settlement — A  b- 
eolute  inierett — ChattcU  to  deeeend  as  heirloovu 
"  a$  far  a$  the  rules  of  law  and  equity  %ciU 
permit." 

A  teetatrix,  who  diod  in  Oct.  1891,  by  her  will, 
dated  in  May  1891,  beaueathed  certain  jeteeUery 
to  her  eon  wMl  Ae  ekould  die,  and  after  hie 
dtaOi  to  each  and  every  of  the  pereone  who 
ehould  tn  ium  eueeeed  to  the  tHU  and  dignity  of 
Vieeount  S.,  or  my  otk»  tOU  or  dignity  whieh 
might  be  gnmtod  to  or  atmmed  by  any  peruon 
for  ike  time  heing  entitled  to  the  titU  and  dignity 
of  Vieeownt  HI,  MiwraUy  and  raecMtwely  at  they 
lAouId  tn  turn  eueeeed  to  nie/i  title  ana  dignity, 
her  intention  being  that  the  jeweUerv  thould 
**d«»e«nd  OB  heirloome  ae  far  at  the  rwee  of  law 
andeqwUjf  will  permit." 

The  eon  eurvived  the  testatrix,  and  entered  into 
PfMeeeion  of  the  chattels.  He  died  in  March 
1895,  being  sueeeeded  in  the  title  by  his  eon,  who 
thus  became  fourth  Viscount  H.  Me  married, 
but  had  not  any  issue.  The  hetr'presumptive 
to  the  title  VMS  on*  of  ihs  brotharSt  who  was 
unmarried. 

The  queetion  was  whether  the  fourth  Viscount  H. 
was  eniid^  absolutely,  or  for  We  only,  or  other- 
wife,  <o  tt« eka<i«If  biqueeMiedou  the  testaMmto 
dueend  aa  heirlooms  wiA  iko  Hue  of  KiMount  H. 

AU;  tta<  l]k«  fowrik  Viaetmni  H.  was  anOtUd 
abidbUely  to  vu  eftoUelt,  case  being  eonelvded 
bv  the  deeieion  in  T<^mache  v.  Coventrr  (2 
CI  &  F.  611 ;  37  B.  B.  260). 

HajringfUni  v.  Harrington  {L.  Bep.  h  E.&  I.  App. 
87)  dietinguished. 

Decision  of  Eady,  J.  (86  L.  T.  Bep.  146)  <n0irmed. 

Anv,  Dowager  Tiseonnteae  BjU,  hj  her  wiU, 
dated  the  28th  May  1891,  beqaeatbed  to  her  son, 
ike  Bight  Hon.  Howland  Ol<^>  Yiacoant  Hill, 
certun  diamonde,  oonaieting  of  a  tiara,  neoklaoe, 
pendantk  and  eanix^  and  otiier  ohattds 

Until  hsdwll  die,  ud  after  biidattlitoeMliaBd  evarj 
of  tiM  pertooi  who  aball  in  tain  iaooMd  to  the  title  and 
(Ugnity  of  Viioonnt  Hill,  or  may  other  title  or  dignit7 
whioh  may  be  granted  to  or  aBnmed  bj  anj  person  for 
the  time  beiof  entitled  to  the  snid  title  and  dignity  of 
Viioonnt  Hill,  ieTerelly  and  KtciwniTely  ea  they  bIiiJI 
in  tnm  ineoeed  to  raoli  title  and  dignity  ae  aforesaid, 
my  intentioa  being  that  the  laid  diiunondi  and  minia- 
tiuei  and  ring  ibaU  deeoead  ae  helxloonu  aa  far  ae  the 
ralae  ot  law  and  eqoity  will  permit. 

The  testatrix  died  on  the  3Ut  Oct.  1891,  and 
her  will  was  dnly  prorad. 

Her  eon,  the  third  Tiaoonnt  Hill,  sniriTed  his 
mother,  and  entered  into  poHesaion  of  the 
chattele. 

He  died  on  tbe  30th  March  1895,  and  was  sue 
oeeded  in  the  title  by  his  son,  Rowland  Bichard 
Glegg,  fourth  YiaooDnt  Hill,  who  was  bom  in 
1863.  The  fourth  Yisoonnt  was  married,  but  had 
not  any  issna. 

The  heir-presamptiTe  to  the  titU  waa  the  foarth 
visoonnt's  brother,  Francis  William  Glegg  Hill, 
who  was  bom  in  1866  and  was  anmarrira.  He 
was  the  retidnary  l^tee  nnder  the  will. 

i/a  Beportcd  faj  K.  A.  ScaAiCHLir,  ta^  terliUfat-Law. 


^  The  fourth  visoonnt,  shortly  aiieac  the  death  of 
his  father,  took  prooeedings  to  recover  a  poitioar 
ot  tbe  chattels  from  his  stepmother,  Isabella. 
Elizabath,  Dowager  Yisoountess  Hill,  who  olaimed^ 
the  same  on  the  groond  oi  their  harii^  been, 
sabject  in  tbe  hanu  d  the  testatrix  to  an  alleged. 
precatory  trust 

The  dedsion  of  the  Coart  of  Appeal  establidied 
that  tiie  diattels  were  not  subject  to  any  preca- 
tory trust ;  and  the  result  of  that  litigation  was 
that  it  determined  that  the  testatrix  bskd  power  to- 
dispose  of  them  by  her  wiU :  {HiU  t.  HOI,  76  L.  T. 
Bep.  103 ;  a887)  1  Q.  B.  463). 

The  nature  and  extent  of  the  interest  taken  by 
the  foarth  risoount  under  tbe  will  ctf  the  tcetatrix 
did  not  ariae  in  thoee  prooeedings,  and  hed  to  \» 
determined. 

An  originaUng  snmmons  in  the  matter  of  the- 
trusts  of  the  will  and  of  tbe  Settled  Land  Aote^ 
1882  to  1890,  was  accordingly  taken  out  by  the- 
fourth  Tisoount  against  hid  brother,  the  Iieir- 
presnmptive  to  the  title,  for  the  determination  ot 
the  question  whetiwr  he,  the  plaintiff,  was  entitled 
absolutely,  or  for  life  only,  or  otherwise,  to  the 
diamonds  and  other  chattels  bequeathed  by  tb» 
testatrix  to  descend  as  heirlooms  with  the  title- 
and  dignity  of  Yiacount  Hill. 

The  summons  was  adjourned  into  court  and 
came  on  to  be  beard  before  Eady,  J.  on  the  14th 
and  15th  Jan.  1902,  when  his  Lordship  reserved 
judgment. 

On  tbe  25tb  Jan.  1902  tbe  learned  judge- 
delivered  a  written  jadgment,  deciding  (86  JL.  T. 
Bep.  146)  that  upon  the  death  of  the  third  Yia. 
oonnt  HiU,  to  whom  tbe  chattels  were  givon  for 
his  life,  or  until  bis  deatb,  the  chattels  passed 
absdntely  to  the  foarth  viscount,  the  plaintifE. 

From  that  deci&ion  tbe  defendant  now  ap- 
pealed. 

Brinton  for  the  appellant. — The  next  in  suc- 
cession to  the  title  and  dignity  of  Yiscount  Hill 
after  the  foarth  viscounC  the  plaintifE,  is  the 
defendant,  who  is  likewise  the  residaary  I^atee 
under  tbe  will.  Looking  at  the  actual  words  of 
the  bequest  of  the  chattels,  apart  from  authority,, 
it  would,  I  submit)  be  impossible  to  h<dd  that  the 
plaintiff  haa  an  abeolute  interest  in  the  ohattela. 
it  is  a  defeasible  interest  merely.  The  testatrix 
clearly  intended  the  pUdntifl  to  take  for  life  o^j. 
As  he  was  bom  in  her  lifetime,  she  was  aUe  to 
effect  this,  and  has  by  tbe  terms  of  the  bequest 
effectually  done  so.  Tbe  words  "  as  far  as  the 
rulee  of  law  and  equity  will  permit  "  are  sufficient 
for  the  purpose.  Therefore  the  chattels  did  not 
vest  absolutely  in  the  plaintiff,  but  upon  his  death 
within  twenty-one  years  after  the  death  of  the 
testatrix  the^  would  pass  and  belong  to  the  nezt- 
Yisoonnt  Hill,  subject  in  tnm  to  be  similarly, 
divested  in  favour  tbe  next  saooeeding 
viscount  if  he  should  succeed  to  the  title  witbinu 
the  period  of  twenty-one  years;  and  the  person, 
who  should  be  Yisoount  Hill  at  the  expiration  of 
the  period  of  twenty-one  years  would  become- 
indefeaaibly  entitled  to  the  chattels.  Whether- 
entitled  under  tiie  bequest  or  not,  the  defendants 
would  claim  the  chattels  abecdntely  as  rendnuw 
legatee ;  for,  if  my  first  contention  fnia,  tbe  words 
of  the  bequest  show  an  intention  to  create  a  g^t 
which  infringes  tbe  rule  a^nst  perpetuities,  and. 
tbe  chattels  would  fall  into  the  rendne.  The> 
whole  gift  would  be  bad.  Bn^  aooording  to  th» 
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jnditment  of  Lord  Gainu  in  tho  oue  of 
CouiUe$$  of  Harrington  t.  Sari  of  Harrinffton 
(Ii.Bep.5E.  &LApp.  87),  the  irords  **  u  far  m 
the  role*  of  Uw  and  eqnifc^  will  pa-tnit "  would 
jnatify  the  ooart  in  oolding  tiiax  no  Tiiconnt 
Hill  oonld  ol&im  the  chattelB  abaolately  so  long 
M  thwe  were  persona  Unng  at  the  date  of  the 
death  (rf  the  tratatrix  who  could  anooeed  to  the 
title  of  Yiaoonnt  HiU.  The  coae  relied  npou  by 
tiw  plaintifl  in  the  ooort  helow  as  an  authori^  for 
luBpnmontion  was  ToUemaehe  t.  Coventry  (2  OL 
A  F.  611 ;  37  B.  B.  260).  Bat  that  was  a  deoiaion 
of  one  ^ndge  only — ^Lord  Brougham — and  it  has 
been  duapproved  of  by  liord  St  Leonards  and 
«thera: 

Sngdan's  Law  of  Fnpertgr,  Ist  edit,  pp.  8S6-S3d ; 
MoMtagu  r.  Lord  Inehiquin,  32  L.  T.  B«p.  427 ; 
B*  JohMfoa;  CoelmU     Sari  ^  Mitim,  ii  L.  T. 

B0p.44i  26Ch.IMT.  588; 
ComUmt  9S  Vbrrmfimk  t.  fort  ef  Barr^N^ten 

[SriELnio,  LJ*.— Can  we  de<^de  in  your  laronr 
irithont  contrary  to  ToUemax^  t.  Cwir^tr^ 
nip.)  P]  Tes ;  by  following  Counfeu  of  Har- 
rtmrion  t.  Sari  V  Samnqion  (uM 
[WnjiJAiiB,  L.J. — Ton  must  provide  ns  with 
an  adeqaate  reason  for  so  doing.]  I  think  that 
it  will  be  found  in  HarrinqUi^*  case,  which,  I 
sabmitiOorers  the  present  case.  My  main  object 
in  citing  that  case  on  the  first  oontoition  which  I 
Tuae  is  that  it  ahowa  that  in  Uaroh  1871  the 
fioose  of  Lords  thought  that  the  meaning  of  the 
words  **  as  &r  ai  the  roles  of  law  and  equity  will 
permit "  waa  open.  TolUfmax^  t.  Coventry  fu6t 
s«p.)  was  cited  in  Barrtnj'ion**  oaee  (u6{  <up.). 
rwnJJAm,  L J*.  —  As  ZCorrtn^ton's  ease  was 
decided  after  ToUfmoe&e  t.  Covenlrv  (wbi  tvp.) 
and  2b22niiae&e  t.  Coomlry  was  cited  tbcve,  it  may 
^raw  the  sling  out  of  any  proposition  that  is 
baaed  np<m  TolMmadbs  t.  CownfeyO  ^  referred 
also  to 

Dun^nnm  t.  fimtfA,  12  a.  A  F.  546. 

JfuIiZm,  K.G.  and  Sirin^on  for  the  respondent. 
—-It  is  not  disputed  that  under  the  will  the  son  of 
the  testatrix— namely,  the  third  Yiaoonnt  Hill- 
was  eatiUad  to  poesenifni  of  the  diattels  during 
lus;fife.  But  we  otmtend  that  npnn  his  deoease 
Um  chattels  Tested  abadhitelj  and  indefeanUy 
in  the  plaintiff,  as  waa  deinded  by  Eady,  J.  We 
waj  that  the  decdnon  of  Eady*  J.  waa  right  upon 
twogxonuds:  B1rst,iQie  ease  ia  eiqproaaly  oowed 
by  aothoritty: 

TpHfBWelw  T.  OoMntry  («U  tup.). 

Saoondly.  on  prindple,  chattels  cannot  be  settled 
by  referenoe  to  the  inheritance.  An  attempt  to 
amuK  chattels  to  an  ertate  is  ineflectnaL  That 
oannot  be  done  at  law  unkea  the  estate  is  expressly 
limited  to  a  life  estate.  If  our  contention  is  not 
Tight,  tiie  wh<^  bequest  ia  bad  because  it  (^ends 
against  the  law  of  perpetuities.  The  chattels  are 
aettled  aa  harlooms  upon  a  number  of  persona  in 
■oooesaaon  to  go  with  uie  inheritance,  and  the  first 
tenant  in  tail  male  who  beoomes  entitled  takes 
them  absolutely.  After  the  death  of  the  testa- 
trix's son  named  in  tiie  bequest,  to  whom  the 
chattels  were  given  for  life,  they  therefore  became 
the  abstdute  property  of  the  plaintiff.  If  apt 
words  had  been  used,  the  chattels  could  have  been 
BO  settled  aa  to  make  them  go  with  the  titie  and 
digni^  oi  Viscount  Hill  until  twenty-^ne  years 
after  the  death  of  Uvea  in  being  at  the  teatatrix's 
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death.  But  that  has  not  been  done.  The  «k- 
presuon  ol  an  intenti(n  that  tiie  chattels  should 
go  as  h^rlooms  "  aa  far  as  the  rules  of  law  and 
equity  irill  pemdt  **  is  not  enou^  The  worda  do 
not  amount  to  a  settleoient  aa  in 

Ba  Sir  jr.  BmtC  Oamae't  ITtlt,  fiS  I..  T.  Bsp.  81  f  80 
Oh.  OIt.  188. 

All  tlie  preceding  oaaea  were  summed  up  and  the 
law  waa  laid  domi  in  a  very  clear  mannw  in 

£ord  Beandea4  T.  Cunon,  1  J.  A  H.  40. 
rCozEHS>HABDT,  LJ.  referred  to  Fatwhan  t. 
Burtism  (3  Bro.  0.  0.  101).]  The  dedsiott  in 
Dun^mioa  t.  Bmiih  (uhi  «up.)  waa  mndi  Hie 
same  as  in  IbRmoeke  t.  CoveMry  (nM  mw.).  Ko 
foroeoan  be  attributed  to  the  irord  **  h^looma  " 
in  the  absence  of  any  omtraot  or  special  oiroom- 
staaoaa: 

ShfUsy  T.  ShsIUy,  L.  Bap.  8  Eq.  S40. 
We  have  nune  than  one  dei^on  in  faronr  of  our 
oontentioD,  and  there  is  no  case  really  the  other 
way.  ToUtnnaeke  t.  Coveniry  {vbi  sup.)  ia  die- 
tinotiy  in  our  faTour.  and  is  not  diatingoishaUe 
aa  the  appellant  here  contends.  Since  that  oaae 
there  never  has  been  a  clause  in  tiie  form,  as  there, 
of  limiting  h^looms  to  go  with  the  titie.  In 
every  case  there  has  either  been  a  proper  clause  of 
defeasance,  or  else  the  court  has  construed  it  as  an 
executory  trust.  Mackwortk  v.  Sinzman  (2  Keen, 
658 ;  4i  B.  B.  309)  is  in  one  sense  even  more  in 
our  favour  than  ToUemaehe  v.  Cov«ntry  (%tbi  nw.). 
rUeount  Exmouth  v.  Praed  (48  L.  T.  Bep.  422 ; 
23  Oh.  Div.  158)  is  also  in  our  favour,  and  the 
decision  of  Ohitty,  J.  in  B«  John§lon ;  CoekereU 
V.  Sari  of  Etaex  \vbi  tup.)  is  entirely  so.  There 
is  not  a  sinele  case  which  is  agunst  us  exomt 
Cou»<e**  (ff  SarringUm  r.  Sari  of  Harrington  (uoi 
•up).  As  to  Montagu  v.  Xord  Jnchiqwin  (vbi 
«up.),  that  was  hardly  relied  upon  by  .the  appellant 
here. 

Brinion  in  reply. — Hy  contentions  ar^  first, 
that  there  ia  no  transgresaiim  against  the  law  of 
perpetuities  in  this  bequests  and  that,  therefore,  it 
JB  good  throughout.  Alternatively,  if  the  law  ia 
transgressed,  the  clause  is  bad  tw>ughout,  and 
the  defendant  takes  the  chattels  as  residuary 
l<^tee.  I  relj  for  both  of  my  propositions  nptm 
Counfetf  of  Harrington  v.  jEarl  of  Hairrington 
{ubi  nga),  where  the  pcnnt  was  fidrlr  raised  and 
fully  considered,  and  the  defendant  here  is  hi  the 
same  position  as  the  party  interested  in  that  case. 
But  I  do  not  contend,  first,  that  this  is  an  execu- 
tory trust;  nor,  secondly,  that  the  gift  of  the 
chattels  as  heirlooms  passes  them  on  to  snooessive 
tenants  in  tsil.  This  is  not  a  liniitation  of  chattels 
to  ^  with  the  inheritance.  It  is  not  ev«i  a 
limitation  of  them  to  eo  with  the  title.  On  the 
words  of  the  bequest  we  intention  is  apparent. 
There  ia  nothing  in  this  bequest  to  annex  the 
chattels  to  the  title  and  digmty  of  Tisoonnt  HiU 
so  as  to  pve  an  estate  tail  in  tiie  chattels. 

Cur.  tidv,  wU, 

March  26.— The  folloiring  written  judgmmts 

were  delivered : — 

Williams,  L.J. — The  qaeetion  in  this  case 
is  whether  the  plaintiff  ia  entitled  absolutely, 
or  for  life  only,  or  otherwise,  to  jewellery 
bequeathed  by  will  to  descend  aa  heirlooms  with 
the  Bill  title.  In  my  jad^mrait  the  plaintiff 
is  entitled  absolutely  to  the  jeweUety.  It  seems 
to  me  that  the  case  is  really  oondsted  by 

Digitized  by  VjOOQ  IC 


B§  HiLL;  Hill  «.  Hill. 


388-Tol.  LXZXVI.] 


THE  LAW  TIMES. 


Ot.  or  App.] 


oaw  of  ToVmnaehs  t.  Coventry  (2  Gl.  &  F. 
611;  37B.B.260).  The  words  in  tiiat  oaae  wen 
almost  identical  with  iixe  words  in  the  present 
ease.  In  that  case  a  life  estate  was  nTen  first  to 
the  widow  and  named  only  son  erf  the  testator. 
In  the  present  case  a  life  estate  is  giren  to  the 
named  son  of  the  testatrix,  and  in  each  case  there  is 
what  I  will  call  the  h^Ioom  clause  disposing  of  the 
htirlooma  after  the  termination  of  the  life  estate. 
In  the  ToUemaehe  case  there  were  allre  at  the 
date  of  the  will  and  of  the  death  of  the  testator 
a  son  who  took  a  life  estate,  and  living  grandsons 
who  might  sooceed  to  the  title;  and  in  the 
present  case  there  were  likewise  a  son,  Rowland 
Cl^g  Hill,  the  third  Tisconnt,  who  took  a  life 
estate,  and  liring  grandsons  who  might  soooeed 
to  the  title ;  and  in  my  judgment  tiie  House  of 
Lords  iSd  in  TcUgtnaau  v.  Coventry  {vbi  sup.) 
damde  tiiat  the  third  Lord  Tare  that  is  to  say, 
fha  first  taker  under  tiiedesoripticin,  "  sooh  person 
aa  shall  fo}m  time  to  time  be  Lord  Tere  "—took 
the  heirlooms  in  that  caae  abaoltttely.  I  know  that 
this  has  been  doubted  bj  some  of  the  judges  who 
wrote  opinions  in  Dungannon  t.  Smith  (12  GL  &  F. 
546) ;  but,  for  reasons  which  I  will  GnTo  presently, 
I  am  of  opinion  that  the  House  of  Lords  did  so 
decide,  and  did  not,  as  has  been  suegested,  merely 
n^ative  the  title  of  the  fourth  Lord  Yere.  If 
this  Tiew  is  right,  it  seems  difficult  to  see  why  the 
plaintiil  must  not,  on  the  basis  of  that  judgment, 
take  the  heirlooms  absolutely.  The  contrary 
contention  can  only  be  majntained  on  the  assump- 
tion either  that  the  third  Yisconnt  Hill  only  takes 
a  life  interest  in  tiie  jewellei;,  or  that  he  takes 
no  interest  at  all  in  tixQ  heirlooms  as  being  in  his 
torn  the  person  bearing  the  title  of  Lord  Hill. 
The  aunestion  that  be  only  takes  a  life  estate, 
or  only  tM  oae  of  the  hdrloonu,  seems  to  be 
baaed  npon  the  ailment  that,  aa  the  plaintofl  and 
Ida  brotbera  were  all "  Kt<^  in  being  "  at  the  data 
of  the  will  of  thmr  grandmother,  are  aXl 
persons  to  whom  tiie  user  of,  as  distmguished 
from  the  property  in,  the  h^looms  might  be 
g^ven;  and  that,  therefore,  in^nrananoe  of  the 
obTions  intention  of  the  testatrix  to  preserve  the 
jewellery  aa  heirlooms  as  long  as  possible,  one 
on^ht,  if  possible,  so  to  construe  her  will  as  to 
Umit  the  interest  of  all  these  grandsons  living  at 
the  death  of  the  testatrix  to  use  and  enjoyment 
only,  and  to  treat  the  will  as  giving  the  araolate 
property  to  Lord  ffill,  wbo  first  takes  the  heir- 
looms on  tiie  determination  of  the  "life  or  lives 
in  being,"  and  who,  therefore,  must  take  within  a 
period  which  does  not  offend  against  the  rule 
a^punst  perpetuities.  So  to  do  would  be  real^  to 
snre  elEeot  w  the  view  of  Sir  John  Leachf  v  ice* 
Chancellor  of  England,  in  the  ToUenuuihe  ease 
(uK  Slip.),  when  ufore  him  nnder  the  nanu  of 
Dserhwvf  t.  8t  Albatu.  This  view  be  thus 
expresses :  "  By  the  rules  of  law  and  equity,  any 
person  living  at  the  death  of  the  testator,  who 
ahonld  become  Lord  Yere,  might  be  limited  to 
the  use  and  enjoyment  only.  The  son  and  the 
grandson  of  the  testator  were  living  at  his 
death,  and  were  both  limited  to  the  use  and 
enjoyment  only;  but  the  child  who  succeeded 
the  grandson  as  Lord  Vere  and  Duke  of 
St.  Albans  was  not  living  at  the  death  of 
the  testator,  and  could  not,  therefore,  by  the 
rules  of  law  and  equity  be  limited  to  use  and 
enjoyment  only.  He  took,  therefore,  an  absolute 
interest."  But,  whatever  else  may  be  doubtful  in 
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the  dedsion  of  the  Hoose  (A  L(nda,  then  ou  1i» 
no  doabt  bat  that  they  nentived  iMt  view  of  Sir 
John  Leach;  tor  th^y  neld  that  the  gicati 
nandsoa  did  not  take  at  alL  It  follows  tut  fafc 
the  present  case  it  is  impossible  to  treat  all  th» 
persons  living  at  the  date  of  the  will  of  the 
testatrix  as  tuing  (if  they  take  at  all  as  holders 
of  the  titie)  life  estates — that  is,  mere  uee  and 
enjoyment.  Neither  do  I  think  it  possible  tO' 
hold  that  the  present  plaintiff  takes  no  interest. 
The  ground  on  which  lunderstand  it  is  suggested 
that  this  may  be  the  case  is  that  the  bequest  to  thfr 
person  for  the  time  being  holding  tha  title  (even 
when  qualified  with  the  words  "  aa  far  as  tha  mlaa 
of  law  and  equity  will  permit ")  is  vtnd  as  indnd- 
in^  persons  who  possibly  might  come  into- 
exist^ce  at  a  time  so  remote  aa  to  oiEend  uiainst 
the  rule  agunst  perpetnities;  and  that,  if  snob 
bequest  is  v^d  as  regards  one  penou  who  might 
fall  within  the  category  of  those  the  testatrix 
meant  to  benefit  in  snooeesion,  it  is  void  as 
to  all.  I  cannot  assent  to  this  argonumt.  The- 
answer  to  it  is  admirably  put  by  Sir  G.  P^ys 
(afterwards  Lord  Gottenham)  and  Vr.  Preston  m 
the  argument  in  ToUemaehe  v.  Coventry,  as 
reported  2  Gl.  &  F.,  pp.  611  and  617,  in  which  it 
is  pointed  out  that  the  first  member  of  the 
series,  the  Lords  Yere,  the  first  taker  of  the  title 
of  Lord  Yera  after  the  snrvivor  of  the  holders  of 
the  life  estate  in  tiie  hnrlooms,  takes  under  a 
bequest  which  mnst  of  necessity  vest^  if  it  ever 
vests,  in  some  person  who  either  was  in  existenoe 
at  the  time  of  the  testator's  death,  or  would  come 
into  existence  within  the  compass  of  a  life  in 
being  at  tbat  time,  or  within  a  few  months  after 
the  dropping  of  sooh  life^  and  was  therefore, 
good  in  law  ;  whereas  the  axeontiMT  bequest  over 
to  the  person  who  wonld  be  Lord  Tere  next  in 
sncoession  after  such  first  taker  of  the  title  waa 
not  a  bequest  which  mnst  of  neoessitiy  vest  in  my 
person  who  would  be  in  existenoe  at  the  tc«tatora 
death,  or  within  any  life  then  in  being,  or 
twenty*  one  years  after  the  droppii^  of  any  such 
life,  and,  therefore,  was  not  valid.  The  first 
member  of  this  series  mnst  take  on  the  death 
of  the  tenant  for  life,  and,  therefore,  at  not  too 
remote  a  period,  although  the  second  and  all  the 
later  members  might  take  beyond  the  limits  fixed 
by  the  mle  aj?ainHfc  perpetuities;  and  I  do  not 
quite  understand  why  Greeswell,  J.  in  Dungmnon 
V.  Smith  (12  CI  &  F..  p^.  546  and  566)  says  that 
the  whole  of  the  reaaonmg  of  Lord  Brougham  in 
ToUemaehe  v.  Coventry  (i^  «up.)  shows  that  the 
executory  bequest  after  the  death  of  the  second 
Lord  Yere  was  void  because  it  possibly  might 
not  vest  in  dne  time^  and  that  tha  oecnsifHi,  thma- 
fore,  most  be  taken  to  have  been,  not  wat  tha 
bequest  was  good  aa  to  tha  third  Lord  Yexe,  bnt 
that  it  was  uid  as  to  the  foorth.  I  see  nothinfi[ 
in  the  reasoning  of  Lord  Brongham  inconsistent 
with  his  adoption  of  tiie  argument  of  Sir  G.  Fepya 
and  Mr.  Preston ;  and  Loid  St.  Leonards,  whc^  in 
his  Law  of  Property  (let  edit,  p.  336)  seems  to 
have  doubted  this  himself,  in  the  case  <A  Ker 
V.  Lord  Dunganwm  (1  Or.  &  W.  500,  536) 
refers  to  the  decision  of  the  House  in  ToUemaehe 
T.  Coventry  {ubi  aup.)  as  having  been  to  that 
effect.  The  decision  in  this  sense  seems  to  me  to 
have  been  freqnentiy  recognised  in  later  cases — 
see  the  decision  of  Fry,  J.  (afterwards  Fry,  L  J.) 
in  Exmouth  t.  Praed  (48  L.  T.  Bep.  422  ;  2S  Gh. 
Dir.  158,  163)  and  Se  Johnston  (52  L.  T. 
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44;  SSGIi.  Dir.  538).  I  wish  to  makaan  obaarra- 
tion  on  Hanringbm  t.  HarringioH  (L.  Bep.  5  E.  &  L 
App.  87)  whieh  wu  much  preBsed  upon  us  in  argn- 
mant.  Mr.  Brinton  argaed  that  that  case  shomd 
that  the  words  "  as  far  as  the  mles  of  law  and 
equity  pwnifc  "  wonld  justify  the  oourt  in  holding 
that  no  Lord  Hill  could  claim  the  jewellery  abso* 
lately  so  long  as  there  were  peraons  living  at  the 
data  (rf  the  death  of  the  testatrix  who  conld 
auooeed  to  the  title.  But  that  case  turned  upon 
a  proviso  preventing  the  pereonalty  from  Testing 
aMolutely  in  a  tenant  in  tail  unless  he  should 
attain  twenty-one,  and  it  was  contended  that  the 
proviso  had  the  effect  of  carrying  on  to  those  who 
■came  next  in  remainder  after  the  taker  on  the 
drtermination  <d  the  life  estate,  so  exposing 
itself  to  be  rendered  void  as  aiming  at  per- 
petuity ;  but  the  House  held  that  ilie  proviso  was 
«n  eawntial  part  of  ^»  i^ft,  and  therefore  oon- 
teollad  bj  the  wOTda  in  the  cU^Moition  olanae  "ao 
far  as  Hob  rnlea  of  law  and  equity  p«rmit."  The 
affect  ot  this  was  to  limit  the  proviso  so  aa 
that  it  should  only  aroly  to  tenants  in  tail  who 
took  1^  purchase,  and  oonaequantly  it  could 
not  be  aaid  that  the  proviso  was  vt^d  as  aiming 
at  perpetuity.  For  the  reascuts  I  have  given  I 
think  ttiat  the  decision  of  Eady,  J.  must  be 
affirmed,  and  the  appeal  must,  therefore,  be 
dismissed. 

Stiburq,  L.J. — I  agree  witii  the  judgment 
that  has  been  just  dwvered.  I  think  in  par. 
ticular  tiiat  we  are  bound  by  the  decisi<ni  of  the 
House  ot  Lords  in  ToiUmaehe  v.  Coventry  (u6t 
4up.).  I  think  that  the  roito  decidendi  in  that 
caae  cannot  be  more  clearly  or  more  compen. 
diously  stKted  thu  in  the  following  passage  (at 
p.617ot2  OL  AF.)t  "Tha  gift  was  toaelaasot 
psnons  in  sncoosinon  viz.",  Cords  Tarfr-Hand  not 
to  indxTidcnlB.  The  exeontfnrr  bequest  of  the 
fiSiattda  to  tba  person  who  dionid  be  first  taker  ot 
the  title  of  Lord  Yere.  after  the  death  ot  the 
survivor  of  the  testator's  widow  and  son,  was  a 
bequest  which  most  ot  necessity  vest,  if  it  aver 
■vested,  in  some  person  who  either  was  in  existence 
«t  the  time  ot  toe  testator's  death,  or  wonld  come 
into  existence  within  tiie  compass  of  a  life  in  bong 
at  that  time,  or  within  a  few  months  after  the 
dropping  of  such  life ;  and  was  therefore  good  in 
law.  But  the  executory  bequest  over  to  the  person 
who  wonld  be  Lord  Yere  next  in  succession  after 
snch  first  taker  of  the  titie,  was  not  a  bequest  which 
must  ot  necessity  vest  in  any  person  who  wonld 
be  in  existence  at  the  test^bors  death  or  within 
any  life  then  in  being,  or  twraty-one  years  after 
the  drcmtong  of  any  such  life;  and  tlM«t(na  was 
notTah^"  It  ia  tone  that  these  •eotenoes  are  not 
foottd  in  the  report  of  what  was  said  by  the  ItoirA. 
Ohanodknr  in  a4vidng  tha  House  ot  Lords  in  that 
CUK,  but  ooenr  at  the  emnmencement  ot  tiie  argu- 
ment of  Sir  Christopher  Pepys  and  Mr.  Preston. 
ITevertheleBs  I  think  that  they  do  form  the 
gronndwork  ot  the  decision  m  the  House  ot 
Lords.  The  most  difficult  step,  in  my  opinion, 
Appears  to  be  the  first— namely,  that  the  gift  was 
to  a  class  of  persons  in  succession,  viz.,  Lords 
Yere,  and  not  to  individuals.  Now,  a  lai^  portion 
ai  what  was  swd  by  the  Lord  Chancellor  is  devoted 
to  dealing  with  that  proposition.  He  appears  to 
me  to  sum  it  up  and  put  it  abundantly  clear  at 
p.  631,  where  ne  says :  "  It  is  a  fallacy,  as  it 
appears  to  me— it  is  a  play  upon  words — to  say 
that  Lord  Yere  was  in  MfSiOecause  tha  individou 


Beauoletk,  who  aftennuds  hapwned  to  beoMna 
Lord  Yare^  was  in  9ue  at  the  time.  There  ma 
not  a  Lord  Yara  in  siss,  nor  se  vt  teramw  oonld 
there  be  uiA  to  be  a  Lead  Yne  mi  esse  till  tihat 
individual  whom,  qua»i  individual,  we  admit  to 
have  been  tn  eeae  came  to  be  Lord  Yexa."  As 
regards  the  illustration  which  is  drawn  in  the 
argument  between  the  dilEerence  in  the  possession 
with  reference  to  the  rule  against  perpetuities 
tha  first  taker  of  the  title  of  Lord  Yere  aftv  the 
death  of  the  survivor  ot  the  testator's  widow  and 
son  and  that  of  the  person  who  would  be  Lord 
Yere  next  in  snooession,  it  is  expUdtiy  stated  in 
what  was  said  by  the  Lord  Obaaoelbr.  I  cannot, 
however,  bnt  think  that  there  is  a  distinction  to 
which  his  Lordship  alluded,  when  towards  the  end 
of  his  jadgment  he  says  this  (at  p.  633):  "I  must 
run  in  the  face  of  authority  if  I  denied  the 
third  Lord  Yere's  right;  bnt  I  have  no  decinon 
ma  any  authority  soppwtittg  tite  cOtee.'*  For 
these  reasons  I  fAiink  the  appeal  mnat  be  die- 
missed,  the  pliJntitt  being,  in  aooordanoa  vitii 
what  was  dMided  by  the  aaam  of  Loorda^  abeo- 
lutelywtitled. 

GozBiTfl'HABDT,  LJ'.—It  it  were  now  open  for 
dedaion,  I  think  it  mig^t  be  reasraiable  to  hold 
that  ttia  words  "  as  tar  as  the  rules  ol  law  and 
equity  will  permit "  should  be  treated  as  a  dixeo- 
tion  ao  to  fra.me  the  limitations  that  tha  hdrlooms 
should  go  with  the  title  as  long  as  possibly  or,  in 
other  words,  to  r^ard  the  trost  as  an  executoij 
trust.  But  it  has  long  been  settled  that  snoh  is 
not  the  effect  of  these  words.  It  only  remains  to 
construe  the  words  as  they  stand.  I  think  it  is 
not  possible  to  avoid  t^e  conclusion  that  the 
present  viscount  takes  the  jewels  and  heirlooms, 
and  that  there  is  no  shifting  clause  in  favour  of 
the  successor  in  titicu  I  oiUxely  asree  with  tha 
judgment  of  Williams,  LJT.,  and  I  do  not  desire 
toaddanyUiing.  Apptdl  dmni$»»d. 

Solidton  for  the  appellant,  Chesfer  and  Co., 
^ents  for  L»ea$  and  Bcui,  Wem.  Salop. 
Solioitois  for  tha  re^onident,  Upperion  and  Co. 


Feb.  U  and  15. 
(Before  Collins,  11.B.  and  Mathiw.  L.J.) 

LOKDOH  AND  InDIA  DoCKS  COMPAlTr  V.  ObIAT 

Eastesn  Bailwat  Oohpakt  avd  Hzdulht 
Bailwat  Oohpakt.  (a) 

APPXAI.  rSOU  THE  BAILWAT  AND  OAlfAL 
C0MHIB8ION  COUST. 

Baihoay — BaUway  company— Dock  company— • 
JAnee  on  docks — Traffic;  conveyed  from  doeke  over 
railway  of  railway  company — Through  ratee  ■■■ 
Sight  of  dock  company  to  cUiim  through  ratee — 
BaUway  and  Canal  Traffie  Act  1873  (36  £  37 
Vict,  c  48),  «.  3~Ba%lway  and  Canal  TraMcAd 
1888  (51  &  52  Viet.  c.  25),  $.  25. 

The  BaUway  and  Canal  Tra^  Act  1888,  hy  teet.  25. 
prooidte  thai  the  faeiHitea  w&te&,  hy  teet,  2  of 
the  BaUway  and  Canal  Act  1878,  etwrv 

raUvmg  company  iere^piiiredioc^ordAaUiM^Ma^ 
the  due  and  reotonoUs  reoeimng^orwarding,  amd 
ddioering  by  every  raUway  company,  at  the 
requett  ^  any  other  twih  company,  cf  through 
traffic  at  through  ratet ;  and  sect.  3  of  the  Act  of 

(«)  Btported  bj  J.  H.  Wiluahb,  Eiq.,  BurisUrHrt-Law. 
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1873  erovtdM  A3<  "  tfte  term  'railway  company ' 
Awliwef  my  penm  being  oumer  or  U$$ee  of  or 
working  any  railtoay  eonttrueied  or  earriea  on 
under  ihepotoerB  of  any  Act  ofParliammt,  and 
the  term  *  railtoay  *  include*  every  itafion, 
nding,  Ac,  of  or  belonging  io  euch  railway  and 
ueedfor  the  purpotet  of  public  traffic" 

The  plainiifft,  a  dock  company,  had  conetructed 
and  need  wnder  tiatviory  powere  linet  of  raile 
and  tidingt  in  their  docke,  which  communicated 
with  the  railway  of  a  railway  company.  Goods 
were  conveyed  over  iheee  linee  and  eidingt,  in 
irudu  of  iKe  railway  company  drawn  by  engine* 
qf  tke  dodfc  oomnntv,  to  and  from  (Ae  quay*  and 
wareknum  in  »«  aoett  from  and  io  iM  railway 
<^  A«  railway  company.  The  private  Acts  undtr 
whieh  tkeee  Knea  and  tiding*  were  eenetrwiied 
and  need  did  not  incorporate  the  BaUway* 
ClauMB*  Consolidation  AcU  or  contain  the  pro- 
vitione  uaual  in  the  cane  of  railway*. 

Meld  {reverting  the  deci»ion  of  the  ttaHwaiy  Com- 
miteionere),  that  the  dock  company  were  not  a 
"  railway  compamy  "  and  the  linee  and  eidingt 
were  not  a  "railway,"  within  the  meaning  of 
sect,  25  of  the  Bailway  and  Canal  Traffic  Act 
1888,  and  that  the  dock  company  loere  not 
mtitUd  to  through  rate*  under  that  teetion. 

This  vas  an  appeal  bj  the  defendants  from  an 
order  of  the  Bauwaj  Oommiasionera. 

The  plaintUh  applied  to  the  Railway  Gommia- 
sionen,  under  aeot.  25  of  the  Rallwaj  and  Canal 
Traffio  Act  1888,  for  an  order  alloifinK  tbroagh 
rates  for  traffic  paeamfi^  over  lines  of  raUa  belong- 
ing to  the  plaontifEa,  in  the  Bojal  Tictoria  and 
Albert  Soosb,  to  varions  stations  on  the  Midland 
Bailway,  br  a  route  which  passed  over  parts  of 
the  Great  Eastern  Bailway. 

The  plaintiffs  proposed  certain  through  rates 
to  be  apportioned  between  themselres,  the  Great 
Eastern  Bailway  Company,  and  the  Hidland  Rail- 
way Company. 

The  London  and  India  Docks  Company  was 
{onued  by  the  amalgamation  into  one  company 
ci  the  London  and  St.  Trartifcriiift  DooIcb  Company 
and  the  Eaat  and  West  India  Docks  Company, 
uoder  the  London  and  India  Docks  Amalgama- 
tion Act  1900  (63  &  64  Vict  c  cxi.). 

Li  1864  the  London  Dock  Company  and  the  St. 
Katharine  Dock  Company  were  amalgamated 
into  one  company,  under  the  name  of  tbeTiondon 
and  St.  Katharine  Docks  Company,  by  the 
London  and  St  Katharine  Docks  Act  1864 
(27  &  28  Yict.  c.  dxzTiiij ;  and  by  that  Act  the 
London  Docks,  the  St.  Katharine  Docks,  and  the 
Tictoria  Docks,  and  all  the  works  and  pn^rty 
belonging  fhereto,  were  vaated  in  tne  new 
company. 

The  Victoria  Docks  were  authorised  to  be  con- 
structed by  the  Yictoria  (London)  Dock  Company 
under  the  Tictoria  (London)  Docks  Act  1853 
(16  &  17  Tict.  c  oxxzi.),  which  was  repealed  by 
the  London  and  St  Katharine  Docks  Act  1864, 
except  as  to  those  prorisiona  thereof  which  were 
preserred  by  and  incorporated  in  the  Act  of  1864, 
including  sects.  28  and  69. 

Sect.  28  of  the  Act  of  1853  authorised  the  com- 
{wny,  in  oonnection  with  the  docks,  to  make  such 
timber  ponds,  basins  .  .  .  and  tramwaTs,  and 
all  Buoli  other  works  as  were  aatiiorised  oy  the 
Harbours,  Docks,  and  ^ers  Clauses  Act  1847,  as 
the  company  might  think   prefer;  and,  by 


aeot  69,  the  company  were  required  to  allow  th» 
Eaatem  Counties  Bailway  Company  to  lay  down 
on  their  lands  lines  of  rails,  or  trams,  or  lul- 
ways,  on  both  sides  of  the  Tiotoria  D(>ck  oom- 
mnnioating  with  the  main  lines  of  the  North 
Woolwich  Railway  for  the  conveyance  of  goods 
between  the  dock  and  railway,  and  that  the  dock 
company  should  hare  the  right  to  use  those 
trams,  and  railways  in  the  ordinary  course  of  their 
business. 

The  Companies  Clauses  Consolidation  Acts,  the- 
Lands  Glauses  Consolidation  Acts,  and  tho 
Harbours,  Docks,  and  Piers  Clauses  Aot^  except 
as  e^reaaly  Taxied,  wore  inecwporated  in  the- 
London  and  St  B^atharins  Dock*  Act  1864,  bat 
the  Boilways  Olanaes  Gcmatdidation  Acts  WWO 
not  so  incorporated. 

The  Act  <yt  1864,  by  sect  146,  prorided  that  it 
should  be  lawful  for  the  dock  compsny,  on  tho 
one  hand,  and  the  Great  Eastern  Bailway  Com- 
pany, tiie  London  and  North- Western  Railway 
Company,  the  North  London  Bailway  Company^ 
the  Great  Northern  Railway  Company,  the  Jlio- 
land  Bulway  Company,  and  the  Great  Western 
Bailway  Company,  on  the  other  hand,  to  enter 
into  agreements  with  respect  to  the  rates  and 
charges  to  be  levied  by  the  dock  company  upon, 
railway  traffic  using  the  docks,  and  as  to  making 
any  through  rates  and  charges,  and  the  division 
and  apportionment  thereof,  and  as  to  the  facilltiea 
to  beaffwded  to  the  traffio  to  and  at  the  docks,, 
and  as  to  the  use  by  the  railway  companies  of 
the  nUlwajs,  tramway,  jetties,  and  other  am- 
Tenienoes  at  the  docks. 

Sect  147  of  the  Act  of  1864  provided  that  thoso 
railway  companieB.  with  their  oaniages,  waggons, 
and  servants,  might  use  free  of  ohai^  the  rsiU 
ways,  tramways,  and  other  conveniences  at  the 
docke,  so  as  to  enable  them  to  convey  goods  and 
other  traffio  to  and  from  the  Bhipping  at  the 
docks,  and  that  the  dock  company  should  provido 
smuM  at  tlie  Tiotoria  Dock  for  the  erection  of 
offices  by  those  railway  companies  for  clerks,  uid 
for  storage  of  sheets,  ropes,  and  other  necessary 
articles  required  by  the  nulway  companies  for  the 
conduct  of  their  business. 

The  London  and  8t  Katharine  Docks  Com- 
pany owned  a  railway,  in  the  ordinary  sense  of  the 
torm,  in  the  London  Docks,  which  had  belonged 
to  the  London  Dock  Company ;  bat  that  nulway 
had  no  otmneotion  with  the  lines  in  respect  <» 
whioh  the  throngh  ratoB  were  Tequirad. 

The  London  and  St  Katiianne  Dooks  Com- 
pany Act  1875  (38  &  39  Tict  c.  cliii.)  authorised 
the  London  and  St  Kathiuine  Docks  Coinpany 
to  construct  a  dock  called  the  Royal  Albert  Dock, 
and  in  that  Act  were  incorporated  the  Lands 
Clauses  Consolidation  Acts,  tiie  Harbours,  Docks, 
and  Piers  Clauses  Act,  and  sect  13  of  the  Bail- 
ways  Clauses  Consolidation  Act  1863.  Sect  4  (5) 
of  the  Act  of  1875  authorised  the  dock  company 
to  make  and  maintain,  in  connection  with  their 
works,  all  nooessary  or  convenient  looks 
.  .  .  rails,  trams,  sidings,  stations,  platforms, 
.   .   .   and  other  works  and  conveniences. 

A  part  of  the  North  Woolwich  Branch  of  tiie 
Great  Eastern  Bailway  was  included  in  the  site 
of  the  works  authorised  by  the  Act  of  1875,  an^ 
that  Act,  sect  6,  provided  that  the  doA  oom<- 
vanj  Bhonld  o(matmot,  in  substitution  ioe  about 
half  a  mile  of  the  NorUi  Woolwich  Braaoh«  a  line 
passing  through  a  tunnel  nndsr  the  new  dook,  tiio 
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tunnel  to  be  repaired  and  maintained  hj  the  dock 
company;  the  new  pieoe  of  line  was  to  be  veated 
in  the  Great  Eaatem  Railway  Company  and  to  be 
deemed  to  form  part  of  the  North  Woolwich 
Branch;  but  the  soil  over  the  tnnnel  was  to 
remain  vested  in  the  dock  company  with  the  right 
to  oonatrnct,  maintain,  and  use  orer  it  snob  roads 
and  other  oonrenienoea  as  from  time  to  time  they 
mi^ht  require  for  the  pnrpoeea  of  their  nader- 
takuff ;  the  part  of  the  North  Woolwich  Braoch 
for  which  the  new  pieoe  of  line  was  to  be  sabsti- 
tnted  ma  to  mat  in  the  dock  oompany,  and  was 
flailed  ''the  tramafBrred  portion  <«  the  North 
Wbolirioh  Bfwwh**;  1^  tnnaf erred  line  was  to 
be  maintained  b^  the  dock  oompany,  to  the  rea- 
sonable satisfaction  of  the  Great  Eastern  Railway 
Company,  in  good  repair  and  workinft  order  so  as 
to  permit  the  user  uiereof ,  as  therein  provided, 
by  the  Great  Eaatem  Railway  Company  and  the 
other  nulway  oompanles  lawinlly  entitled  to  nse 
the  snbstituted  line,  and  also  at  all  times  for  Uie 
goods  traffic  to  and  from  the  docks ;  if  any  acci- 
dent should  prevent  the  use  of  the  subsututed 
line  through  the  tunnel,  the  said  railway  com- 
panies were  to  be  mtitled  free  of  charge  to  use  for 
the  purpoees  of  Hkot  traffic  the  transferred  line, 
until  the  tonnel  was  again  ready  for  traffic,  the 
right  of  the  said  railway  oompaaies  to  use  the 
transferred  line  to  continue  only  as  long  as  might 
be  reasonably  rec^uired  for  the  repair  of  the  tunnel 
and  anbatitated  Ime. 

The  Act  of  1875,  by  sect.  6  (k),  provided  that 
the  dodc  oonpany  shonld  ^tber  set  apart,  or 
ahonld  permit  the  Gh«at  Eastern  Railway  Com- 
pany to  lay  down  tree  of  charge  and  to  muntun, 
upon  the  viobma  Dock  esti^  snoh  ridings  as 
ought  be  neoesBaxy  and  oonTenient  fOr  the  mar- 
ahailing,  reo^tion.  deliveiy,  standii^,  and  accom- 
modation ox  tnuns,  carriages,  waggons,  and 
engines  used  for  the  purposes  of  dock  traffic 
passing  or  intended  to  pass  to  or  from  the  Vic- 
toria Dock  extension  or  to  the  North  Woolwich 
Branch,  so  as  to  render  unnecessary  the  shunting 
or  stopping  of  such  trains,  carri^me,  waggons,  or 
engines  on  the  North  Woolwich  Branch,  and  that 
the  dock  oompany  should  permit  any  such  sidings, 
-whether  set  apart  by  them  or  laid  down  by  tne 
Great  Eastern  Railway  Oompany,  to  be  fully  ai|l 
freely  w(»ked  and  used  by  the  railway  oompany 
for  dock  traffia 

The  London  and  Si  Katharine  Docks  Act  1882 
(47  ft  48  Yiot.  0.  ii.)  authorised  the  London  and 
St  Katharine  Doska  Oompany  to  maintain  and 
use  a  railway,  which  they  had  conatmoted  on 
theii  property,  for  the  carriage  of  passengers 
from  the  North  Woolwich  Branch  to  Galleons 
Reach  at  the  entrance  of  the  Royal  Albert  Dock, 
and  gave  them  power  to  take  tolls  for  the  carriage 
thereon  of  passengers  and  small  parcels,  but  pro- 
hibited them  from  oariying  thereon  goods  or 
merchandise  other  than  parcels. 

The  Railways  Clauses  Consolidation  Act  1845 
and  Parts  1  and  3  of  the  Railways  Clauses  Act 
1863  were  incorporated  in  the  Act  of  1882. 

The  Act  of  1882,  by  sect.  26,  authorised  the 
dock  company  and  the  Great  Eastern  Railway 
Company  to  make  agreements  with  respect  to  the 
nse  and  management  the  two  companies  of 
their  reapective  nilway  wwks,  the  maoagemani 
regnlation,  interchange  colleotion,  tnuiamisaion, 
aiM  delivery  of  intto  upon,  or  oominff  from,  or 
defltined  for  the  railwi^a  and  works  «  tibe  two 


companies,  and  the  fixing,  oollecticai,  payment, 
appropriation,  and  distribution  of  the  tolls, 
chaiges,  and  profits  arising  from  the  respective 
rulways  and  works  of  the  two  companies. 

This  application  for  a  through  rate  was  not, 
however,  made  in  respect  of  the  railway  for  pao- 
se^ers  and  parcels  authorise  1  by  the  Act  of 

The  London  and  St.  Katharine  Docks  Com- 

?any  had  constructed,  under  the  Acts  of  1864  and 
875,  lines  of  rails  in  the  Royal  Victoria  and 
Albert  Docks  forming  a  junction  with  the  Grait 
Eosteni  Railway  and  extending  for  about  three 
miles  on  either  aide  of  the  docks  to  the  various 
qaavs  and  wardkoosea. 

The  dock  oompany  had  also  constructed,  under 
sect  6  (ib)  of  tto  Act  of  1875,  a  laive  group  of 
ridings,  known  as  the  exchange  wunga,  com- 
mencing about  twen^'Six  chains  from  tne  junc- 
tion wiui  the  Great  Eastern  Railway. 

The  whole  length  of  all  the  dock  oompany's 
lines  and  sidings  in  the  Royal  Victoria  and 
Albert  Docks  for  the  purpose  of  carrying  goods 
to  and  from  the  Great  Eastern  Railway  was  about 
forty-five  miles,  and  the  application  for  a  through 
rate  was  made  in  respect  of  those  lines  and 
ridings. 

By  arrangement  between  the  dock  company  and 
the  railway  companies,  the  goods  traffic  was 
carried  to  and  from  the  docks,  quays,  and  ware- 
houses from  and  to  tiie  Great  Eaatem  Railway 
in  waggons  of  the  railway  companies,  and  the 
dock  oompai^  prorided  tluB  engmes  for  hanlii^; 
the  waggona  in  the  docks.  The  dock  oompany  so 
hauled  tiie  waggons  from  all  parts  d  the  Tictwia 
and  Albert  Docks  to  the  exchange  sidings,  and 
there  placed  them  in  train  order  on  lines  appro- 
priated tor  the  time  bedng  to  the  traffic  of  the 
railway  companies  which  respectively  conveyed 
goods  traffic  from  the  docks. 

Under  the  powers  conferred  by  sect  146  of  the 
Act  of  1864,  an  agreement  was  made  between  the 
dock  company  and  the  London  and  North- 
western Railway  Oompany,  the  Great  Eastern 
Railway  Company,  and  the  Great  Northern 
Railway  Oompany,  under  which  the  dock  oom- 
pany loaded  the  traffic  and  performed  other 
services  for  the  sum  of  Is.  bd.  a  ton. 

A  large  quantity  of  goods  traffic  was  landed 
from  vesseu  on  to  the  quays  of  the  Royal 
Victoria  and  Albert  Docks,  and  was  sent  thence^ 
either  dkect  or  after  bring  warehoused  in  the 
warehouses  of  the  dock  company,  to  stations  on 
the  Midland  Rulway. 

The  dock  company  claimed  to  have  a  through 
rate  for  the  above-mentioned  goods  traffic,  but  tne 
defendant  railway  companiee  refused  to  quote  a 
through  rate. 

The  dock  company  alleged  that  they  were  a 
railway  company,  in  respect  of  the  lines  and 
ridings  on  their  docks,  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act  1888,  and  therefore 
were  entitled  to  a  through  rate. 

The  Railway  and  Canal  Traffic  Act  1888  (51  ft  52 
Vict.  c.  25)  provides : 

Seot.  25.  Whersw  by  Mot.  2  of  theBoilway  udCam.! 
Tcafflo  Aot  1854  ii  ii  enaoted  VtuA  srery  railway 
oompsity  ud  osnal  company,  and  railway  ud  oual 
eunpany*  shsU,  aooording  to  thsir  Esspsetive  powers, 
■fiord  all  ressonsbls  beilities  Cw.tke  leMfving  and  for- 
warding  and  dslivering  of  faafflo  upon  or  from  the 
several  raHwsys  and  oaaals  beltmging  to  or  wwksd  by 
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■nok  oompMiH  rMp3atiTdr,  u\d  for  tlw  irtora  of  ow- 
TUffM,  trooki,  bo»to,  and  other  T«hi<dM ;  uid  tlwt  no 
■o^  eompaayaluU  make  or  gire  any  uklne  or  muMtooo- 
able  pcefercnoa  or  adraote^  t3  or  in  faToor  of  aof 
patiieiilar  penon  or  oompany,  or  any  partloolar  deiorip- 
tion  of  traffic,  in  any  r«Bp«ct  whataoeTtr,  or  ahall  snbjeot 
anj  partiotUar  person  or  oompaoy,  or  any  parlioolu- 
dwdiption  of  tmffio,  to  any  nndne  or  nnreaaonable  pre- 
Jadloe  or  diaadnuitago  in  any  reapeet  whataomr ;  and 
thai  aravy  taOmy  oompany  and  canal  oompaoy,  and 
kailwi^  and  oaaal  company,  having  or  workiog  railwayB 
or  oanals  wbiob  form  part  of  a  oonturaooe  line  ot  rail- 
way, or  oanal,  or  nulway  and  oinal  oommonloation,  or 
vhioh  have  the  terminns  Btation  or  wharf  of  the  one 
near  the  tennimia  Btation  or  wharf  of  the  other,  shall 
affwd  all  due  and  reaaonabia  faoilitiea  for  reoaif  iag  and 
ionrazAnf  by  on*  of  anoh  railwaya  or  muUi  all  tiie 
tmfflfl  atxiffior  by  the  other,  wltbonb  asy  anre— onaMa 
•delay,  and  wiUunt  any  enoh  prefetenoe  or  adraotaga  or 
imiBdioe  ot  dlaadmntage  as  aforesaid,  and  so  that  no 
obatmotioa  may  be  offered  to  the  psUia  deeirons  of 
oatng  snob  railways  or  oanaU  or  railways  and  oaaaU  as 
a  oontmnooB  line  of  oommnnioation,  and  so  that 
•U  reasonable  aooommodation  may  by  meana  of  the 
Hdlways  and  oanaU  ot  the  several  oompaaiea  be  at  all 
Ham  afforded  to  the  pablio  in  that  behalf :  And  wberiaa 
It  is  ozpedient  to  explain  and  amend  the  said  onaet- 
ment : 

Be  it  therefore  enaoted,  fhat,  eabjeot  as  herein- 
after mentioned,  the  said  faoilitiss  to  be  so  afforded 
are  hereto  deotued  to  and  -shall  inolade  the  doe  and 
leaaonable  reoeiving,  forwudioir,  and  deliveriofr  by  every 
railway  oompany,  and  oanal  eompsny,  and  nil«ay  and 
canal  oompany,  at  the  rcqseat  uf  any  otbfr  anoh  eoia- 
paay,  of  thxov^h  taafflo  to  and  from  the  railway  or  oanal 
of  any  other  sotAi  oompaoy  at  titroagh  ratea,  telle,  or 
farea  (in  this  Aot  referred  to  as  tbron«h  ratee) ;  and 
«lfo  the  doe  and  reaeonabia  reoeiving,  forwarding,  and 
■^liTering  by  every  railway  oomptny,  and  oanat  oompaoy, 
«nd  railway  and  oanal  oompany,  at  tiie  reqaaet  of  any 
penon  interetted  in  through  traffic,  ot  aooh  ttaffle  at 
tluoogh  ratei :  Frorided  that  no  applioatlon  ilnll  be 
•made  to  the  commiaiioners  by  sooh  person  natll  ha  has 
made  a  complaint  to  the  Board  of  Trade  noder  the 
-firovisions  of  this  Aot  as  to  oomplaiats  to  the  Board 
-of  Trad*  of  nnreaaonable  ohaqea,  and  the  Board  of 
Trade  have  heud  the  eomplaint  in  tlie  mannar  herein 
provided. 

The  Railway  and  Caaa]  Txaffio  Act  1B73  (36  &  37 
Yiot.  o.  48)  prorides : 

Seot.  3.  In  tfaia  Aot— The  term  '*  raQway  csmpany  " 
inoliidae  any  perKU  being  the  owner  or  lessee  of  or 
working  any  railway  in  the  Uoitod  Kingdom  oon- 
atinotad  or  carried  on  under  tbe  powers  of  any  Aot  of 
Parliament.  The  twm  "  railway  "  inolades  every 
station,  siding,  wharf,  or  dock,  of  or  belonging  to  soob 
railway  and  used  for  Hie  pnrposea  of  pnblio  trsffio. 

The  Biulwaj  and  Canal  CommiBBionera  (Sir  F. 
Feel  dissenting)  gave  jadgment  in  fanmr  of  the 
dock  company. 

The  defendants  appealed.  By  oooaent  Hie 
appeal  was  heard  before  two  judges  only. 

ifoon  (with  him  Cripp*,  K.C.  and  AMqttUh, 
£.</.)  for  the  appellants. — The  order  of  the  itaiU 
way  Oommissioners  was  wrong,  and  there  was  no 
power  to  grant  a  through  rate.  The  applicants 
are  not  a  railway  company,  and  are  therefore  not 
entitled  to  hare  a  throngh  rate ;  and,  even  if  for 
some  purposes  the  appuoants  are  a  railway  com- 
pany, yet  the  sidings  on  their  docks  do  not  oelong 
to  them  as  a  rauway  company,  and  are  not 
railways  for  which  a  tmongh  rate  can  be  ordered. 
The  appIioatioB  for  this  umragh  rate  was  made 
nnder  sect.  25  of  the  Railway  and  Oanal  Traffic 


Aet  1888.  Under  that  aeotioa  tlw  a|^ioation 
moat  be  made  hf  a  railway  oompany,  and  most 
be  an  application  for  a  throngh  ra^e  from  a 
railway  of  that  railway  companj.  By  sect  55 
of  the  Act  of  1888  the  definition  elanse  of 
the  Railway  and  Canal  Traffic  Act  1873  is 
made  applicable  to  the  J^ot  d  1888.  Sect.  3 
of  the  Act  of  1873  provides  that  "the  term 
'  railway  company '  inolades  any  person  being 
the  owner  or  leasee  of  or  working  any  railway  in 
the  United  Kingdom  constmot^  or  oarried  on 
under  the  powers  of  any  Act  of  Parliament,"  and 
that  "  the  term  *  railway '  inclades  every  station, 
siding,  wharf,  or  dock,  of  or  belonging  to  sooh 
railway  and  used  for  the  porposes  of  public 
traffic.*'  There  is  not  really  any  definition  oi  a 
railway  in  the  Act,  bat  only  a  provioon  that^  if 
there  u  a  "  railway."  it  shaJl  include  tbe  rtatkxat, 
&o.  Whati8meaatbya"nilwu"  intheaeAetoia 
a  railway  in  tiie  ordinary  signinoa^on  of  Vb»  term 
— ^that  IS,  a  nulway  over  which  traffic  passes  and 
which  is  subject  to  the  ordinary  law  applicable  to 
railways  in  this  country  and  to  the  provisions  <d 
the  Railway  Acta.  These  all^^  nulways  of  the 
applicants  are  not  so  subject ;  for  instance,  they 
have  not  submitted  any  olaraificatian  of  mer- 
ohandise  traffic  or  soheaule  of  masimnm  ralea 
and  charges,  nnder  sect.  25  of  the  Aot  of  1888, 
and  the  public  cannot  insist  upon  the  applicants 
oanying  their  goods  for  them.  The  sidinga  of 
the  dock  company  are  not  a  railway,  because  they 
do  not  form  part  of  a  nulway.  None  of  tm 
tramways  in  respect  ot  which  this  application  was 
made  are  **  railways,"  and  do  not  beloiw  to  the 
dock  company  aa  a  railway  oompaa^;  ue/  are 
merely  ancillary  to  the  main  banneas  of  the  dod^ 
oompany  aa  a  doc^  oompany.  In  Be  SaM  and 
ITnt  India  Doch  Company  (59  L.T.  RepwSS?; 
38  Ch.  Dir.  576)  it  was  held  that  the  East  and 
West  India  Dock  Company,  which  is  now  amaU 
gamated  with  this  company,  were  a  nulway  oon- 

O' ;  bnt  that  was  only  for  thepnrpooas  of  the 
way  Construction  Aot  186^  which  is  an 
entirely  different  point.  Subsequently  it  waa 
held,  in  East  and  Wett  India  Dock  Company  r. 
Share,  SaviU,  and  Albion  Company  (60  L.  T. 
Rep.  142 ;  39  Ch.  Dir.  524),  that  the  railway  waa 
not  a  railway  for  all  purposes,  and  that  the  Rul- 
way  and  Canal  Traffic  Act  tA  1854  did  not  ^ply 
to  the  charges  on  that  railway.  In  the  case  of 
Mancketter  Bhip  Canal  Company  r.  Midland 
BaiUeay  Company  {10  Rlwy.  &  Can.  Cases,  S4)  it 
waa  hera  that  the  canal  company,  bting  antbo- 
riaed  by  Aot  of  Parliament  to  ooutmot  nulwi^ 
and  to  oha^  tolls  for  its  vlb^  alttum^  under  no 
obligation  to  cury  for  the  pablio,  were  a  rulwmy 
oompany  witiiin  aecL  25  td  the  Ajot  of  1888.  In 
that  case  the  railways  were  oonstnu;ted  as  ordi- 
nary  railways  nnder  the  powers  which  railway 
oompames  ordinarily  posaeae  and  subject  to  the 
obl^piticou  applicable  to  ordinary  nulways  in 
resect  of  mazimnm  rates,  and  the  dedaion  was 
that  tbe  fact  that  the  prorisions  of  the  Bailwawa 
Clanses  Act  1845,  which  «uble  the  pnbUo 
generally  to  ubs  the  line,  did  not  apply  did  not 
prerent  that  which  was  authorised,  ctwistnioted, 
and  used  as-a  railway  in  the  ordinarr  sense  from 
bei^^  a  railway  within  the  Aotof  1888.  The  cano 
of  WiUiam$  v.  London  and  North-Wettom  Bail- 
iBoy  Company  (82  L.  T.  Rep.  287  ;  (1900)  1  Q.  B. 
760),  decided  in  this  oonrt,  though  npto.  m, 
diffwent  queatim,  throws  some  light  upon  the 
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owa&m  M  to  what  is,  and  what  is  nioi,  a  Tailvay. 
In  tliat  oiiae  it  mw  held  that  land  used  tor  the 
lines,  ridings,  and  pUtfoima  indda  the  xulway 
oompanj*8  goods  stfuacn  vaa  not "  land  nsed  as  a 
railway  made  under  the  powers  of  an  Act  of 
^rliainent  for  publio  omLTeyanoe,"  within  the 
meaning  d  a  lotnl  Act  giving  partial  exemption 
from  nting  in  re^ieot  (A  such  land.  A  person 
or  oompanT  hj  possesring  a  riding  to  a  railway 
does  not  uiereby  become  a  railwayoompany  ana 
entitled  to  demand  through  rates.  The  term"  nil- 
-wi^,*'  in  relation  to  tinoagh  rates,  means  some- 
thine  which  is  part  of  the  through  ronte  orer 
whion  the  through  rate  is  asked.  None  of  these 
linea  of  the  dock  oompany  are  any  part  of  the 
through  route  tor  which  these  through  rates  are 
asked.  These  lines  are  ancillary  to  the  docks ; 
they  were  ocmstructed  as  andllary  to  the  docks, 
and  they  were  antboriaed  as  anmllaiy  to  the  docks, 
and  they  are  not  railways  in  any  sense,  but  are 
merely  a  part  of  liw  docks  to  which  they  are 
aadllaiy.  The  judgment  d  Sir  Frederick  Peel 
in  the  oonrt  below  was  right  and  oi^it  to  be 
adopted,  and  the  judgment  of  Wright,  X  oo^t  to 
be  rorersod. 

Balfour  Brovme,  E.G.,  Freeman,  E.G.,  and 
Waghom  for  the  respondents. — The  last  case  cited 
^  the  amellaats,  WiUiama  v.  London  and  Nortit- 
Wutem  ^liltmiy  Company  (ubi  rup.),  has  no 
bearing  whatever  upon  iha  questiou  m  this  case. 
In  that  case  the  qi^esUcm  was  whether  the  station 
and  rails  were  a  ri^way  constructed  under  the 
powers  of  an  Act  of  Parliament  for  the  canTey> 
anee  of  pnblic  traffic  so  as  to  enjoy  partial 
exemptitm  from  rating.  In  this  case  toe  question 
is  wlwther  the  lines  in  <joestion,  in  respect  of 
which  the  through  rate  is  asked,  are  a  railway 
constructed  or  oarried  on  under  the  powers  of  an 
Act  of  Parliament.  That  is  an  entirely  different 
question.  These  lines  are  a  railway  either  con- 
structed or  carried  on  under  the  powers  of  an 
Act  of  Parliament,  and  the  dock  company  are 
therefore  a  "  railway  compKcy,"  within  the  defini- 
rion  in  sect.  S  of  the  Railway  and  Canal  Traffic 
Act  187S.  These  sidings  are  nsed  for  the 
pnnioses  of  public  traffic,  and  are  a  "  railw^" 
within  the  mfinition  in  sect  3  of  the  Act  of  1873 
beoause  they  belcmg  to  a  radlway  oonstraoted  or 
carried  on  under  the  powers  of  an  Act  of  Parlia- 
ment. The  dock  company  own  and  work  the 
railway  which  they  were  autborised  io  work  and 
nuuntain  by  the  London  and  St.  Katharine  Docks 
Act  1882;  and  the  Act  of  1861  also  authorises 

'  the  dock  company  to  carry  on  their  lines  as 
railways ;  and  the  Act  of  1875  gave  power  to 
construct  railways,  and  vested  part  of  a  statutory 
railway  in  the  dock  company.  The  power  to 
make  chargea  is  in  no  way  essential  to  constitute 
a  railway  company  or  a  railway.  The  lines  over 
the  docks  in  the  case  of  Manchester  Ship  Canal 
Company  t.  Midland  BaUvmy  Compantf  {uhi  sup.) 
were  in  subetance  the  same  as  the  bnes  in  this 
case,  and  they  wa«  held  to  be  a  **  railway,"  and 
the  oanal  oonmany  to  be  a  "  railway  oompany." 

-  There  is  no  real  extinction  between  Unit  case  and 
the  present  case.  The  railways  belonging  to  the 
dock  company,  and  tiie  ridings,  are  part  of  the 
through  ronte^  though  <nily  for  a  sho<i  distance, 
and  therefore  the  do^  company  can  require  a 
through  rate. 

Moon  in  reply. 


OoUJHB,  ILR^— This  waa  an  applioati(m  by  tiie 
Lnidoa  and  J^dia  Dodks  Oompany,  in  its  capa- 
<tt(y  as  a  railway  oonuiany,  for  a  tiirongb  rate  from 
its  qnayi  and  wareoooaes  on  the  Victoria  and 
Albert  Docks  to  different  places  named  <m 
systenu  of  the  Great  Eastern  Railway  and  Mid- 
land Railway  Companies.  The  applicati<m  was 
made  under  sect  25  of  the  Bailwa^r  and  Canal 
Traffic  Aet  1888,  and,  as  I  have  said,  it  was  made 
by  the  dock  company  in  the  capa<nty  which  they 
dum  to  have  of  a  railway  company,  within  the 
meaning  of  that  section.  [His  Iiordship  stated 
its  proTisicHU,  and  continued :  ]  So  that  the- 
appboaats  are  averring,  for  the  purpose  of  this- 
apptie^on,  tiiat  they  are  a  railway  company 
— that  ia,  a  company  at  whose  requisition  this 
thronrii  rate  is  to  be  granted.  The  section  and 
the  later  puts  of  tike  Aot  ^va  jnris^ction  to  the 
oommiarioiMarB,!  under  osftam  conditjons,  to  grant  ■ 
a  through  nte.  It  aeems  to  me  ihat,  aoooraing 
to  c(nnm<m  sense  and  to  the  terms  of  the  section, 
whore  a  rulway  company  is  demanding  a  tluioi^fa 
rate,  it  must  be  a  rulway  oompany  owning  a  line  - 
which  forms  part  of  a  continnons  route.  It  pre- 
Bupposee  that  the  demanding  company  has  itself  s 
line  which  is  to  form  a  part  of  that  ronte,  not  a 
mere  infiniterimal  part,  but  a  part  which  would 
be  substantially  treated  as  part  of  the  transiiua 
between  two  giren  places.  Now,  in  this  case,  the 
applicants  are  a  dock  company ;  they  exist  for  the 
purpose  ci  making;  and  working  docks ;  for  that 
object  th^  came  into  existence  under  statutory 
powers,  and  they  had  to  acquire  powers  to  lay  down' 
rails  or  tramways  and  generally  to  bring  into- 
eristenoe  all  those  appliances  which  are  ancillaiy 
totbe  working  of  a  dock.  I  do  not  propose  to  go- 
in  detail  through  tiie  numeroos  olanaes  ol  the  Acts 
of  Parliament  which  have  been  brought  to  our 
attoitioii;  but  I  think  I  am  justified  in  saying 
this,  that  in  these  Acts  there  are  not  to  be  found' 
those  proririons  treating  them  as  railways  which 
one  would  expect  to  find  if  the  L^slatnre  had' 
intended  to  ctmstitute  those  dock  companies  rail- 
way companies  for  all  purposes.  It  is  a  Tsry 
remarkable  thing  that  in  this  series  of  Acts  we 
do  not  find  that  the  Railway  Claoses  Act  is 
incorporated  except  for  certain  purposes  that  have 
no  specific  relation  to  the  demand  in  question  in 
this  case;  certain  circnmstances  concerned  with 
it  and  relating  to  its  subject-matter  are  found, 
and  I  think  that  throws  a  very  strong  light  on 
what  was  the  real  view  of  the  legisla- 
ture in  bringing  these  bodies  into  existence. 
Th^  are  regarded  as  dock  oompanies,  with 
the  ordinary  incidents  ol  dock  componiea  as 
such,  but  they  are  not  treated  as  railway  in  the 
ordinary  sense  of  the  term.  It  is  said  that  the 
dock  company  in  this  case  comes  within  the 
statntoiy  definition  of  a  railw^  company  which 
is  to  be  found  in  sect.  3  <ii  the  Railway  and  Canal 
Traffic  Act  1873.  That  definition  is  as  follows: 
"The  term  'railway  company'  includes  any 
person^  bang  the  owner  or  lessee  of  or  working 
any  railway  in  the  United  Kingdom  constructed 
or  carried  on  under  the  powers  of  any  Act  of 
Parliament."  So  there  must  be  a  railway  to 
b^pn  with,  and  that  railway  must  be  constructed 
or  carried  on  under  tiie  powers  of  an  Act  of  Par- 
liament. Further  on  sect.  3  says :  "  The  term 
'  railway '  includes  every  station,  siding,  wharf,  or 
dock,  of  or  belonging  to  such  railw^  and  used 
for  the  pnipose  of  publio  traffic."    It  seems  to 
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mA  perfactly  olflar,  and  i6  wm  not  omiended  to 
(hfl  oo&fcmzT.  that,  tbongh  the  term  "railmy" 
inoladea  dcUng,  wharf,  £0.,  a  riding  or  a  wharf 
which  is  not  otherwise  a  part  of  a  railway  does 
not  of  iteelf  oouBtitate  a  railway ;  and,  therafore, 
if  there  ii  a  udin^  whioh  is  nsed  as  a  riding  sod 
is  Inooght  into  exutenoe  nnder  statatorj  powers, 
it  ifl  not  a  railway  unless  it  belongs  to  a  railway 
and  is  a  riding;  of  a  ndlway.  Tosre  mnst  be  a 
railway  before  it  can  be  said  that  the  siding  iteelf 
is  a  part  of  the  ntilwajr,  or  that  it  oomes  within 
the  taw  dealing  with  rulways.  Now,  in  this  case, 
the  throagh  route  whioh  is  suggested  and  whioh 
the  applicants  set  forth  as  the  route  in  nspeot  of 
-whioh  thOT  desixe  a  throngh  rate  is  one  from 
their  warenonses  on  rither  of  their  two  docks  to 
what  are  called  the  exchange  ridings,  and  thenoe 
■on  to  the  line  either  of  the  Qraat  fiartam  or  the 
Midland  Railway  Company.  As  to  these  lines, 
-whioh,  as  I  hare  said,  mnst  he  part  of  a  oon- 
tinnotts  route,  fhrir  sluu«  of  the  ronte  is  ritnply 
composed  of  tiiese  fcram  lines,  or  railways,  if  you 
like  to  call  them  so,  round  about  and  orer  the 
docks;  and  th^  in  no  sense,  in  my  judgment,  form 
a  oontinnous  ronte  from  any k  here  to  anywhere. 
Th^  are  the  lines  over  which  the  dock  traffic  is 
managed,  and  I  think  it  would  be  a  departure 
-from  common  sense  and  the  ordinary  moaning  of 
twms  if  we  were  to  hold  that  these  lines,  which 
oonstitate  the  ordinal^  means  of  dMling  with 
dock  traffic  by  moving  it  from  warehouse  to  ware- 
house, and  BO  on.  are  parte  of  a  through  ronte — 
parts  at  tilie  tranritus  from  one  poiut  to  a  point 
on  another  railway.  They  were  certainly  not 
brought  into  eziatoioe  tor  that  tmipoee,  and  it 
■aeems  to  me  that  it  is  imposrilue  to  infer  here 
from  the  powers  omfsrred  nptm  tha  oompanies, 
-the  purpose  for  whidi  th^y  wwe  oonfoRM,  and 
the  way  in  whioh  they  are  nsed,  and  tiie  possi- 
bilities of  eetting  from  one  part  ci  the  dook  to 
another  part  of  this  dock  throngh  these  trams  and 
rails,  that  ther  are  a  part  of  a  ctmtinooae  ronte, 
which  might  oe  the  subject-matter  d  a  through 
rate.  When  one  looks  at  the  thinff  broadly,  it 
Hseems  to  me  that  really  the  dook  aim  tite  appli- 
anoes  about  it  are  nothing  more  t^an  a  larffe 
station,  and  tiiat  all  these  appliances  exist  for  the 
;pni^ofle  of  doin^  that  which  would  be  done  at  a 
station,  for  monng  traffic  about  as  is  necessary  at 
a  station.  They  are  not  part  of  a  line  witn  a 
terminus  a  quo  and  a  terminus  ad  quetn  at  all, 
and,  therefore,  if  the  respondents  had  been  driven 
to  rely  onl^  <m  tiiese  lines,  which  in  the  argument 
wero  admitted  to  have  been  laid  down  Zor  the 
purposes  I  hava  deeotibed,  tfa^  would  not,  I 
thinly  have  contended  here  that  th^  had  any 
Zoout  $itmdi  as  a  nilway  companv.  The  dook 
company  as  it  now  exists,  having  oeen  made  np 
by  a  smes  of  amalgamationa,  has  several  docks, 
to  some  of  whioh  railways,  in  the  full  sense 
of  the  term,  are  annexed,  and  are  in  that  sense 
owners  of  railways;  and  they  contend  that,  in 
that  capaoity,  they  can  claim  the  porition  <d  a 
railwax  company,  and  can  sajy  that,  being  a  rail- 
way company,  they  are  entitled  to  demand  a 
throngh  rate.  They  are  able  to  point  to  two 
perfectly  independent  linas,  one  called  the  Boyal 
Albert  Dock  Bailway  and  the  other  the  Blaokwall 
Railway,  both  of  whioh  belong  to  this  dook 
company  as  it  is  now  oonstitutea.  "With  respect 
to  the  Royal  Albert  Bock  Railway,  it  is  not 
part  of  a  route  over  which  the  through  rate  is 


olaimed,  uid  for  my  good  rsasms,  beoanse  it  is 
a  line  tlut  at  the  present  time  has  no  power  to 
carry  goods  otiter  than  paroels.  I  do  not  know 
whether  it  carries  paenrngftm  or  not,  but  at  all 
events  it  is  not  in  ranwot  of  that  Ihie  tiiat  the 
throi^^  rate  is  demanded.  Heitiier  can  the  dock 
company,  for  the  same  reeaon,  atk  for  a  through 
rate  in  respect  of  the  Blaokwall  line,  because  that 
line  does  not  form  part  of  a  through  route ;  and, 
although  it  is  true  that  the  same  persons  who  are 
now  asking  for  iha  throngh  rate  are  elsewhere 
owners  of  railways,  tbat  fact  is  not  relevant  to 
the  daim  for  this  throogh  rate.>  ThOTefore  the 
respondents  were  driven  to  fall  back  np<m  some- 
thing else  as  constituting  them  a  railway  company, 
and  that  something  else  they  found  ultimately  in 
what  has  been  called  the  transferred  line.  The 
faota  with  respeot  to  that  line  are  these :  When 
the  Royal  Al^t  Dook,  I  think,  was  being  madi^ 
it  was  found  that  it  would  interlsre  with  tike 
already  existing  line  of  the  Great  Eastern  Bail- 
way  Company,  which  ran  across  the  site  of  liia 
proposed  dock  and  on  to  the  North  Woolwioh 
stauon,  and,  that  bring  so,  the  inctmvenienoe  of 
tiia  dook  cutting  slone  would  have  made  it  very 
inoonveident  for  the  traffic  to  be  carried  along 
that  route,  for  it  would  have  involved  a  draw- 
bridge or  something  of  that  kind.  Therefore  the 
Great  Eastern  Rulway  Company,  in  order  that  its 
traffic  might  not  be  interrupted,  carried  its  line 
nader  the  proposed  rite  ot  the  dock  by  a  tunnel,  but 
they  left  the  old  line  in  its  old  pori^on.  That 
old  line  had  to  be  interrupted  by  a  drawbridge, 
and  an  arrangement  was  made  whereby  that  part 
of  the  line,  whicdi  was  so  interrupted  and  for 
which  the  tunnel  was  substituted,  was  handed  over 
tot  oertain  pnrpoaes  to  the  dock  company,  but  the 
Great  EaatemRailway  Company  still  rewned  the 
right  in  aperial  oinmmstancee  to  pass  ttntna  over 
it,  and  th^  have  oocarionslly  done  so.  The  dock 
company,  on  the  other  hand,  acquired  a  right  to 
pass  trains  otot  it  just  as  it  passes  trains  over  its 
own  lines  and  other  apjdiances.  It  is  said  that  this 
dook  company,  who  are  deinanding  this  throof^ 
rate,  are  a  railway  companT  because  tiiey  own 
part  of  a  fully  oonstitatecT  railway  line  in  the  full 
popular  sense  ol  the  term,  and  that,  being  the 
ownera  of  that  bit  of  railway,  they  cannot  be 
denied  the  position  of  the  owners  of  a  railway 
when  they  are  asking  for  this  throim;h  rate.  To 
begin  with,  I  do  not  think  they  are  owners  of  this 
bit  of  the  line  in  the  full  sense  of  being  a  railway 
company  in  the  ordinary  sense  of  tiie  irord.  This 
railway  has  ,b^  denuded  of  its  spetial  oharao- 
teristioe  as  a^ridlway  in' the  process  of  transfer  to 
the  dook  company,  and  the  dock  company  even 
now  do  not  possess  in  respeot  of  it  any  powers  of 
making  charges  such  aa  one  would  eipect  to  find, 
and  such  as  tiie  Great  Eastern  Rulway  Company 
did  possess — and,  for  all  that  I  know,  does  possess 
now — when  th^  were  the  owners  of  it  and  had  it 
as  part  of  their  ordinary  railway  system.  It  has 
berai  taken  out  of  that  cat^ory  and  put  into  a 
totally  different  porition  now,  and  the  dock  com- 
pany  rimply  find  themselves  with  a  piece  of  line, 
which  was  a  part  of  a  nulway  proper  and  was 
owned  by  a  rauway  company,  in  their  possesrion 
and  have  nsed  it  aa  they  have  used  the  rest  of 
thrir  tramways,  rimply  for  the  purpose  of  their 
docks.  It  seems  to  me  that  they  cannot  be 
treated,  wiUi  respect  to  their  ownership  of  this 
line,  as  a  railway  company  in  the  proper -sdnse 
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■of  the '  ttna,  or  as  the  owner  of  a  nulway  in  | 
-the  pn^sr  aenae  of  the  tern.  Farther,  I 
do  not  think  that^  if  ther  were  a  nil- 
■way  company,  they  ooold  aTail  tbemielTes  of 
eectk  25  simply  in  respect  of  this  partioalar 
meoa  of  line  and  make  that  the  gronnd  of  thdr 
demand  fw  a  tiirongh  rate  in  this  case,  for,  as  I 
hava  aUd  before,  th^  had  to  propose  their  throoffh 
rented  and  their  proposed  route  is  from  the 
different  wardioases  alon^  the  dock,  many  of 
which — indeed,  most  of  which  are  not  apparently 
in  ocmneotiott  with  this  particolar  piece  of  line  at 
all.  The  toiffio  coming  from  the  north  of  the 
Bc^al  Albert  Dock  would  never  pass  over  it  at 
all;  the  traffic  coming  from  the  south  part  wonld 
pass  over  a  small  part  of  it ;  and  the  traffic  coming 
from  the  Korth  Victoria  Dock,  aoQiewhat  wast  of 
the  point  of  intersection,  would  never  pass  over  it 
•t  luL  But  the  re^ndenta  rely  on  it,  not  so 
mooh  as  in  itself  jastifying  the  demand  for  a 
thnmgh  rat^  bat  beoanse,  inasmuch  as  they  have 
a  piew  ol  real  railw^,  tikey  are  a  railw»  oom- 
pany  in  xwpeot  of  it^  and  can  Imng  in  all  these 
other  lines  that  are  o<nineoted  with  it  and  say 
that  they  are  sidinf^and  approaches  to  a  railway, 
and  that  by  or  in  virtue  of^the  ownersMp  of  tins 
small  piece  of  line  they  have  the  right  to  regard  all 
the  outer  tramway*,  or  whatever  the  proper  name 
for  them  is,  as  part  of  a  rail  war,  and  tnerafore  are 
^titled  to  demand  a  throngu  rate.  I  think  it 
.  would  be  quite  absurd  to  say  that  these  sidings 
and  the  rest  of  these  lines  are  ancillary  in  any 
aense  to  that  piece  of  railway.  On  the  other 
hand,  it  seeims  to  me  that  this  pteoe  of  nulway  is 
really  merged  into  the  category  of  what  I  call  the 
tramways,  and  that  these  Imes  ai'e  used  as  simply 
ancillary  to  the  dock  system.  The  sidings  them- 
ealvee  could  not  oonstitate  a  railway,  and  tiiey  can 
<nilT  be  material  in  tidsoase  if  there  was  a  raUway 
md  theae  sidinge  could  be  said  to  be.part  of  it. 
I  think,  therefore,  iliab  these  lines  cannot  be  called 
a  railway  in  an^  sense  witttia  tlw  meamng  of  this 
I^islation.  On  these  gronnda  it  seems  to  me 
that  the  applicants  must  ftdL  They  have  failed 
to  show  anything  in  the  nature  A  a  through 
route,  part  of  which  passes  over  their  own  linis, 
«ad  ihej  are  not  owners,  in  the  proper  sense  of 
tbe  word  and  within  the  meaning  of  this  legis- 
latoon,  of  a  railway  over  which  th^  are  prepared 
to  offer  a  through  route.  It  is  said  that  tliere  is 
a  decduon  of  me  Biulway  Commissioners  which 
concludes  this  case  against  the  nulway  companies 
— that  is.  the  decision  in  Mancheater  Ship  Canal 
'  Company  r.  MieUand  Bailmiy  Company  (10 , 
;  Brlwy.  ge  Oan.  Oases,  54).  I  was  a  part^  to  that 
demnon  myself,  as  was  also  Sir  Frederick  Peel, 
«nd  I  think  that,  instead  <rf  hfin^  an  authority 
-for  the  applicants  in  this  caie^  it  is  an  authority 
i^ainet  tham.  The  dedrion  was  in  favour  ot  the 
applicants  in  that  case  umply  and  solely  on 
grounds  which  do  not  exist  here,  and,  in  fact, 
^t  is  a  deoudon  that,  but  for  the  existence  of 
-  those  very  special  oiroumstanoes,  must  have 
been  the  other  way.  There  were  there,  what 
there  is  not  here,  special  powers  whereby  the 
Ship  Canal  Company  were  able  to  cnarge 
tolls  on  railways,  and  they  had  aotnally  an  ordsr 
made  by  statutoiy  power  regulating  the  tolls  and 
charges  which  they  were  to  make,  and  we  thought, 
rightly  or  wrongly,  that  they  were  therefore  in  the 
position  of  persons  who  owned  a  real  railway, 
in  tide-  pioper  sense  of  the  term,  over  which 


the  pnUio  were  entitled  to  ixairti  at  .certain 
girea  rates;  and  we  thoi^cht  tlwt  that  put 
them  in  tlM  poeitiai  ot  a  railwi^  ocnnpanj 
so  ai  to  give  jurisdiotion  to  the  Bulway  Com- 
missioners to  grant  then  a  through  rate.  I 
think  that  was  an  extreme  ease,  which  was  decided 
on  very  specnal  ciroumstanoes  which  do  not  exist 
here.  Therefore,  whether  that  case  was  rightlj 
or  wrongly  decided,  I  think  tiiat  Sir  Fre£riox 
Feel,  who  was  a  par^  to  it  and  was  also  a  party 
to  this  case,  has  taken  the  right  view  in  this  case. 
He  differed  from  my  brother  Wright,  and  I  can 
say  no  more  than  tliat  I  prefer  hlB  reasoning, 
which  commends  itself  to  me,  and  with  which  x 
agree,  to  that  of  my  brother  Wi^ht.  I  thinks 
therefore,  that  this  appeal  ought  to  be  allowed. 

Mathsw,  L.J.— I  am  ctf  the  same  c^inion.  I 
think  it  is  clear  that  sect  25  of  the  Act  of  1888, 
explained  as  it  is  by  the  Act  of  1873,  contemplates 
a  continuous  line  of  railway  oommunication,  with 
different  complete  lines  oc  railway,  and  that  it 
must  be  a  railway  created  by  statutory  authority. 
Has  that  secticm  any  application  to  the  presmit 
oase?  Here  it  is  said  that  tiiare  are  tramways 
worked  by  steam  whioh  are  oalled  railways ;  tiiafe 
tiiey  areprorided  b^  tlie  dookoompanj  for  the  ae- 
oommodationoftiiBV  goods;  and  that  thej are  rail- 
ways within  the  meaning  of  this  Act.  I  should  have 
thought  it  was  perfeotfy  dear  that  they  are  not. 
They  are  not  part  of  a  continuous  line  of  com- 
munication from  one  terminus  to  another.  They 
are  provisions  made  by  the  dock  company  for 
carrying  on  its  business  in  a  convenient  way.  It  is 
said  tliat  there  was  another  ground  on  which  these 
lines  of  oommtmication  and  sidings  ooold  be 
treated  as  a  railway.  That  was  that  the  portion 
of  the  railway  called  the  temsferred  line  was  a 
railway  constituted  by  a  proper  authority  and 
created  in  the  ordina;^  way.  and  that  this  line  of 
tramways  and  the  sidtnGp  must  be  treated  as 
belon^ng  to  that  railway  and  f  omung  part  of  a 
railvray  syrton.  Now,  I  am  onable  to  aooept 
the  otntentioD  that  that  transferred  line  retras 
its  old  dharaotar  of  a  railway.  It  seems  to  me 

glun  that  it  has  been  practically  transferred 
ito  the  gronp  of  tramways  whioh  were  used 
by  the  dock  company  for  the  purpose  of  their 
business.  Then  »  was  argued  that  the  sidings 
were  of  themselTes  a  ndlway,  uid  that  the 
oommunicati<ni  wildi  ttism  tuwafore  belomged 
to  the  dock  company  as  a  railway  company. 
But  suppose  the  sidings  had  heea  placed  at 
the  boundary  of  the  dock  premises,  and  the 
goods  had'  been  there  taken  from  the  railway 
company  by  the  dock  oompsny,  could  it  m 
reasonably  said  that  the  sidings  under  those 
circumstances,  because  of  thnr  communication 
with  the  railwaT  lines  outside,  had  beoome  a  rail- 
way within  the  meaning  of  the  AotP  I  am 
clearly  of  opinicm  that  this  last  argument  fiuls 
like  the  others,  and  I  i^pree  that  the  appeal  must 
beallowed.  Appeal  athwed, 

Solidtors  for  the  Midland  Bidlway  Company, 
BeaU  and  Co. 

Solicitor  for  the  Great  Eastern  Railway  C<nn- 
pany,  E.  Moore. 

Solioiton  for  the  respondent^  2Wiier,  8o»,  and 
FoUy.  . 
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CHAKOEBY  DIVISION. 
Tuesday,  March  18. 
(B«fin«  KmwioH»  J.) 
Be  Babnbtt'8  Tbusts.  (a) 

Crown— Iniettaie  —  Bona  Tacantia — Domietl — 
HobiliaseqnnntnrperBonain — IntemaHonol  Jaw. 

Petition  hy  the  Treasury  Solicitor,  <u  adminis- 
trator of  the  personal  estate  of  a  domidUd 
AvMirian  who  died  intestaie  in  1883  wiihovA 
leaving  a  widow  or  next  of  Jtin,  for  payment  out 
<jf  court  of  a  sum  of  Consols  beltmgtng  io  the 
tntestate.  The  Crown  daimed  the  property  as 
bona  vacantia.  The  Austrian  Uovemment 
claimed  the  property,  relying  on  the  maxim 
MobUia  seqaontur  pareonam. 

Sold,  that  the  Crown  took  the  property  as  bona 
vaeantift  in  exercise  of  td  sovene^  right;  the 
maxim  Hobilia  seqnnntnr  personam  did  not 
apply,  as  thmre  teas  no  peraona. 

PETiTioir  by  the  Treasury  Solimtor,  as  adminis* 
trator  of  the  peraonal  estate  of  Alojaint  (other- 
iriae  Lonis)  mUbt,  doeoMod,  tor  parmeiit  oat  oi 
oomi  of  a  snm  of  Ccnmds,  reproaenfing  the  rert< 
dnary  peraonal  eatato  in  En^aad  m  -William 
BanvBtt,  deceased. 

William  Bamett  by  his  will  gave  the  reaidoe  of 
hia  personal  estate  in  England,  rabjeet  to  owfaain 
annmties  which  had  ceased,  to  Aloysina  Heller. 

Aloyaina  Heller  died  on  the  9th  March  1883  in 
Vienna,  Inteats^  without  leaving  a  widow,  and 
wiUioot  kindred. 

At  the  date  of  hia  death  he  wad  a  domi<nIed 
Anstrian. 

The  trustees  of  the  will  of  WiUiam  Bamett 
paid  the  money  into  court. 

On  the  27th  April  1900,  letters  of  adminisbntion 
were  granted  to  the  Treasnry  Solioitor  of  the 
personal  estate  in  England  of  AloysinB  Heller. 

It  appeared  from  an  affidavit  of  an  Austrian 
lawyer  tiiat  the  disposition  ot  the  movable  pro- 
perfy  oC  Anatrian  citizena  was  vegnlated  1^  tiie 
Qeneral  Civil  Code  for  all  the  German  hereditary 
provinoes  of  the  Anstriaa  Xxaaacebj. 

By  that  oode  the  right  oC  inheritaaoe  was 
limited  to  oertmn  degrees  of  r^tionshipj  the 
right  of  suocession  to  an  illegitimate  ohild 
buonged  to  the  mother  obIt;  u  no  relatima 
existM  within  the  presoribed  degrees,  the  wlude 
inheritance  fell  to  the  spouse. 

By  art.  760,  if  the  spouse  was  no  longer  alive, 
the  succession  was  oramsoated  as  heirless  property, 
either  by  the  fisoue,  or  by  those  persons  who 
aooording  to  the  political  ordinances  were  justified 
in  confiscating  heirless  estates. 

In  the  course  of  the  hearing  of  the  petition  the 
Attorney-General  was  added  as  respondent. 

The  Attomey-General  (Sir  B.  B.  I^ay,  KC). 
the  SoUcitor-Oeneral  (Sir  E.  Carson,  K.C.),  and 
R.  J.  Parker  for  the  Crown. — The  right  to  goods 
bebnging  to  persons  dying  intestate,  without 
leaving  husband  or  widow,  and  without  Irindred, 
as  bona  vacantia  is  vested  in  the  King  in  right  of 
his  Crown : 

Dyie  v.  Walford,  S  Moo.  P.  C.  434  ; 
Be    Higgmson    and   Dean ;  Sm    parte  Attorney- 
General,  79  L.  T.  Bep.  673 ;  (1899)  1  Q.  B,  325 ; 

(«)  Bcportfld  bj  PUMCiB  £.  Adt,  Esq.,  B*rrialer-«l-Lftw. 
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BlaoksfeoBs's  CoMmsntarisa,  8lh  edit,  vol.  1,  p.  290  ^ 
AtpinwaU  v.  Quosa'f  Ptoeior,  2  CarL  EsoL  Bep. 
Ml; 

7a  the  Goods  ^Beggia,  a»esaasd,  1  Aa.  EeoL  Stp^ 
340. 

As  to  the  law  of  foreign  ooontries : 

AMtdsa  GsMsal  OlvU  CodSb 
Aato  Franos: 

Lanrsat^s  latnnatiaaal  I«w,  8id  edit,  voL  6,  pp.  485^ 

M6t 

Cods  Kap.,  art  768a.  S8S ; 

WssUaks  on  Private  IntwuUoBsl  Law,  8rd  sdtt., 

p.  168; 

FoeUz  on  Private  Intsmational  Law,  i.  62 ; 
Wfaarton'B  Canfliot  oC  iDtsnMtieaal  Lavs,  Snd  sdlfc, 
sa.  602,  608. 

Aa  to  Germany : 

Maoksldar's  Syatema  Juris  Bonuuii,  a.  630 ; 
Bar'a  Private  Literaational  Law,  2nd  sdit,  p.  843, 
«.  387; 

Yost  on  Pudaots,  book  88,  p.  595,  tiOa  17  (29). 
It  is  not  a  question  of  snooesaion;  the  Govern- 
ment takes  the  prc^rty  as  bona  vacantia  hy 
reason  of  its  sovereignty.  There  is  no  recnpro- 
city ;  if  the  goods  vrere  in  Austria,  the  Anstriaa 
Government  would  not  give  them  up. 

Warrington,  E.C.  and.^.  Adams  for  the  iEHnanoe 
Uinister  of  tiie  Imperial  and  Royal  Austro-Hun- 
garian  Empire.— Our  aubmission  is  that  the  pro- 
perty belongs  to  the  Austrian  Government.  The 
question  is  governed  by  the  general  civil  oode  for 
all  the  Gtennaa  hereditary  provinoes  of  the 
Austrian  Monarohy,  arts.  759,  760:  fWeetlalm 
on  Private  International  Law,  3rd  edit.,  pp.  96. 
99.  130.  168).  The  intestate  w»  a  don^dled 
Austrian  at  the  time  <A  his  death,  and  tiifl 
maxim  MtAHia  ssgwaUwr  permmaim  applies : 

Diory's  Coniliot  of  Lawa,  r.  179.  p.  677 ; 

tnw  Traaauy  Solioitor  Act  1876  (89  A  40  Yiot. 

a.  18) : 

Dos  d.  SMwhufIa  t.  FoftZtU,  V  Ban.  ft  Gr.  488, 

451; 

Ba  JEwm,  1  Cra.  k  Jerv.  Bep.  151,  156 ; 
Brmnsr  v.  Wrmman,  10  Moo.  P.  C.  306,  858 ; 
ffioMn  V.  WyUe,  10  H.  L.  C,  19 ; 
Stray's  Conflict  of  Iaws,-8tti  sdiL,  312 ; 
Coeper  v.  Coopar,  59  L.  T.  B«p.  1 1  18  App.  Caa. 
88] 

^raUanu  on  Ezaonton.  9Ui  edit.,  808. 
2*.  T.  Jfethold  for  the  ofSeial  aolidtor. 
Serbert  Bfobertson  for  the  1^^  penonal 
sentative  of  William  Bamett 

Kbebwioh,  J. — We  have  had  a  very  interesting 
discossion.  and  reference  has  been  made  to  many 
authori&s.  inolnding  some  decided  oases,  and  X 
think  rather  more  text-writers.  None  at  tfaoae 
are  out  of  plaoe  aa  tending  to  throw  eon^daraUe 
light  on  the  discosucm,  wmoh  I  i^ree  has  been  off 
an  interesting  character ;  but,  after  all,  it  nmnmii 
to  me  we  are  brought  back  to  questions  of  ^'TgT'^'h 
law,  vriiioh  must  oe  detnded  in  the  absence  of 
direct  authority  aooording  to  principle,  and  that^ 
principle  which  governs  EngUah  law  on  this  par- 
ticular subject  Befereuoe  has  been  made  to- 
many  writers,  both  English  and  formgn,  on  what 
is  termed  private  international  law.  Wbat^ 
those  writers  have  said  is  apposite,  l)ecaiaa» 
in  dealing  with  a  question  of  this  kind  <ma  &■ 
thrown  back  on  maxims  and  prindples,  and  the 
exposition  of  them  by  tezt-wnters  is  important, 
and  is  always  accepted  as  a  guide,  but  it  la  ad- 
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mitted  <m  all  bands  that  they  fail  to  deal  in  an 
anttioritatiTe  manner  wiUl  the  partionlar  qneeticm 
wldGii  I  am  oalled  upon  to  decide.  Thu«  is  no 
doabt  the  dicta  go  to  this,  that  in  a  case  where  a 
man  dies  heirless  (I  natanUly  nie  the  expression 
in  the  affidavit  for  the  respondents)  hts  personal 
proprnt^  mnst  go  in  the  manner  indicated  by  the 
uiwal  tnedeceued'sdomioiL  There  are  dicta,  and 
•ometames  dicta  that  are  probably  dear  on  that 
IKunt,  bat  those  dicta  do  not  profess  to  lay  down 
general  propoaitions.  Ia  each  case  that  has  been 
cited  to  me,  I  think  it  tme  to  gay  it  ia  given  with 
»  modification,  and  a  possiUlity  of  an  application 
of  a  different  role  elsewhere.  Now,  tne  respon- 
dent's axifament  is  that  this  case  is  goveitiea  by 
tbeold  maxim  which  isembodied  in  oar  English  law 
and  which  is  to  beCoand  repeated  in  one  form  and 
anottier  by  all  the  twt*writara,  MobiUa  ttmumtwr 
penomamt  and  the  respondents'  p<rint  is  that  that 
maxim  is  am>licable  to  the  case  of  a  man  d^ing 
heirless  ana  leaving  personalty,  or,  strictly 
ape^ingr  moraUe  pn^tmiy,  oatside  his  domioil. 
TbtA  is  the  podti^  Now,  Mobilia  segutiiiiw 
penonam  is  translated  over  and  over  a^ain  by 
text-writers,  aa  well  by  foreign  as  English,  and 
reduced  to  definition  and  rules,  and  they  are  all, 
mora  or  less,  in  the  same  form  and  to  the  same 
extont.  I  do  not  know  that  one  can  find  anything 
better  than  the  rule  from  Hr.  Oicey's  book,  which 
is  cited  on  behalf  of  the  respondents,  rule  179,  on 
p.  677.  You  cannot  read  that  role  so  as  to  under- 
stand  it  wiUiout  reading  the  preceding  rale, 
"So.  178,  wUoh.  deals  with  the  payment  td  debts, 
witii  whioh  we  are  now  ouioerDed,  it  bdng 
admSttsd  on  all  hands  that  the  debts  of  the 
inttetate  would  have  to  be  paid  aooording  to  tiie 
law  of  the  countiT  in  which  the  propra^  was 
foond.  The  debts  bein^  out  of  the  way,  you  have 
to  dml  with  what  Mr.  Oioey  calls  the  diatribatable 
residue,  and  there  he  lays  down  tiiis  rule :  "  The 
distribution  of  the  distributable  residue  <rf  the 
movables  of  the  deceased  is  (in  ^neral)  governed 
by  the  law  of  the  deoeaaed's  domlcil  (Ze»  MmicUii) 
attiietime  of  his  dmUi.''  On  the  next  page  he 
deoeribea  what  he  means  1^  "the  law  of  the 
deoeased^s  domioiL"  I  need  not  read  the  passage, 
because  I  thinlc  it  may  be  taken  we  all  mean  uie 
■ame  thing  hy  that  term.  That  seems  to  me  to 
exactly  illnsbrate  the  meaning  and  extent  of  the 
rule.  _tt_  is  the  diatributicni  of  the  distributable 
leudne.  When  you  oome  to  distribate  ttie 
deeaased's  property  then  yim  mnst  follow  the 
law  el  tiw  osoeaMd's  domieili  whether  it  is 
WMMffdinff  to  some  itatote^  whether  it  is  aoMuding 
to  what  the  Engiish  call  oommon  law,  whether  it 
ia  among  relatiws,  because  they  claim  in  that 
oharacter,  or  among  pers(m8  who  are  entiUed 
nnder  the  will — in  whatever  aspect  you  look  at 
it^  the  distribution  must  follow  the  law  of  the 
doinidl ;  but  that  ia  distributing  it  exactly  as  is 
meant,  or  rather  part  of  what  is  meant,  by  MobUia 
seqwuniur  peraonam.  Now,  we  have  to  deal  with 
«  caae  here  where  there  ia  no  distribution  at  all — 
where  there  is  really  no  penona  to  follow.  Mr. 
Warrington  argues  that  the  Grown  or  any^  other 
person,  nis  own  client,  for  instance,  coming  in  and 
obtaining  administration  to  the  deceased  s  estate 
ia  for  all  intents  and  purpoees  the  deceased's  per- 
•onai  r^reaantatiTe.  He  says  that  he  is  so,  and 
that  we  call  him  the  *'lMnI  poaonal  representa- 
tive ^  of  the  deceased.  But  that  is  oaij  the  lan- 
gnage  of  our  law.  He  does  not  repvessnt  him  at 
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all,  except  that  by  oar  law  he  ia  put  in  his  place 
to  defend  aotiona  brought  by  oredltcnrs,  or  it  may 
be  by  persons  who  are  ftlaiming  the  estate  against 
htm.  In  no  other  sense  does  be  olaim  any  estate. 
He  does  not  claim  through  the  pentma,  through 
the  deceased.  He  olums  what  in  some  oli 
authorities  ia  called  ^e  ffUmt  caduoa — the  aoom 
whioh  has  fallen  from  the  tree,  and  not  the  aoom 
on  the  tree  or  omineoted  with  the  tree.  It  is  the 
acorn  which  has  fallen  on  to  the  ground,  from  the 
tree.  There  is  no  possiUlity  of  getting  at  this 
proper^  tiuough  the  deceased.  It  ia  because 
there  is  nobody  who  can  claim  through  the 
deceased,  no  one  who  can  be  entitled,  that  the 
Crown  steps  in  and  takes  the  propwtiy.  In  other 
words,  the  Crown  tatoe  it  beoaoae  it  ii,  as 
daaoribed  in  the  eases,  hma  vaoanKo— it  is  pro* 
perty  which  no  one  daims.  It  ia  moptaij  at 
lutgi.  There  is  no  sueeession.  The  Crown  does 
not  alum  it  by  sucoession  at  all.  It  cliUms  it 
because  there  is  no  saooession.  All  tiie  learmng 
on  this  subject  of  the  hona  vaeamUa  ia  to  be  foi^ 
in  the  case  in  the  Privy  Comuril  which  was  oited 
in  argament,  and  to  which  I  need  not  refer.  It 
was  there,  no  doubt,  a  contest  of  a  peculiar 
character,  and  the  jadgmeut  delivered  Lord 
Kingadown  goes  into  the  duties  and  the  powers  of 
the  ordinary,  and  goes  to  get  rid  of  any  claim  on 
the  part  of  tiie  Ghnndi,  bnt  the  principle  is  that 
the  Crown  oomes  and  cdaims  it,  as  was  put  in  the 
caae  cited  1^  the  Attomey-G^wal  as  jura  ngalia, 
the  right  to  take  that  which  beloaged  to  no  one ; 
and  if  that  is  really  the  sound  view  I  cannot  see 
how,  according  to  English  law,  there  oan  be  a  right 
in  aaymie  elM  to  say  that  this  maxim  apgmB, 
and  there  shoald  be  an  administration  end 
distribution  and  settiement  cA  rights  aooording 
to  the  domicil  of  the  deceased  person,  who  in 
efFect  by  dying  lost  the  claim  not  onlr  for  himself, 
bnt  those  left  behind,  to  his  domicil.  If  tiiat  is 
the  sound  view,  it  seems  to  me  that  oonolades  the 
question.  I  am  not  dealing  hwe  with  any  case  in 
which  another  claimant  may  be  desirooa  to 
enforce  a  different  rale.  It  may  be — I  do  not  say  it 
will  be,  but  it  may  be—that  hereafter,  if  a  case 
arises  where  there  is  a  conflict  between  the  two 
countries  respecting  the  law  on  the  sabjeot,  a 
more  difficult  question  may  have  to  be  decided, 
and  decided  on  the  nound  of  international 
comity,  but  with  that  I  have  not  to  dcMtl  at  all, 
becaase  it  seems  to  me  perfectly  deer  on  the 
statement  (rf  law  in  this  learned  affidavit  whioh 
etatee  the  oode»  ttiat  as  between  Austria  and 
Enf^land  thore  is  no  real  difference  on  this 
subject.  I  have  not  forgotten  the  prerions  para- 
graphs, whioh  have  been  referred  to  in  argament, 
bat  it  is  really  No.  760  whioh  ie  direoUy  applio- 
aUe.  The  words  with  whioh  it  commences,  '*  If 
the  ipoose  is  no  Iwtger  alive,"  mast  be  read  in 
oonneotion  with  the  immediate  preceding  clause, 
which  gives  the  whole  inheritance  to  the  spouse 
with  certain  conditions  there  mentioned.  Beading 
article  760  alone,  thoee  words,  "  If  the  spoase  is 
no  longer  alive,"  are  equiralent  to  this,  that  if 
there  be  no  person  to  daim  as  bdr,  then  the  suc- 
cession is  confiscated  as  heirless  property.  The 
great  diffloalty  in  the  case,  to  my  mind,  is  in 
dealing  with  the  poverty  of  language,  the  poverty; 
at  any  rate^  of  the  English  language.  The  word 
"  oonnsoaled  **  is  a  wn  oapaUe  of  bemg  need  in 
nuuHT  senses.  In  the  ordinary  eense  it  is  where 
the  Crown  interfenea,  not  to  take  up  as  belongmg 
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to  it  a  tbing  because  it  is  racant,  but  to  take  up 
mjotyenaltj  in  ezarolBe  of  soTeragn  righta 
different  from  those  which  are  asserted  in  a  case 
like  this,  and  which  mnst  be  the  meaning,  I  think, 
of  "confisoated"  here.  It  does  not  mean  "con- 
fiscated" in  the  sense  of  taking  hj  way  of 
penalty.  It  is  taken  to  the  Crown,  assomed 
DT  the  Orown,  as  its  own  property.  What 
the  oode  says  is  it  is  oonfisMtea  as  hdrless 
vn^iertiy— that  is,  as  prMerty  which,  we  in 
Ihiglaiia  bona  vaemUta.  That  u  the  same  thing — 
property  to  which  tbm  is  no  heir  becanse  neitber 
oonntry  admits  the  right  of  the  passing  traveller, 
and  therefore  the  property  most  fall  to  the  Crown 
as  a  matter  of  right  in  the  exercise  of  its  sovereign 
power.  The  rest  of  it  is  really  of  no  importance 
xorthis purpose.  Ifconlysays:  "Either byiiie^ciw, 
or  those  persons  who,  according  to  the  political 
ordinances,  are  jastified  in  confiscating  heirlesB 
estates  " — that  is  to  say,  hj^  the  person  appointed 
for  the  ^nrpose,  whether  it  be  the  Minister  of 
Finance  in  one  country ,  or  the  Solicitor  to  the 
Treasury  in  another,  is  immaterial — it  is  as  heirless 
proper^.  That  seems  to  me  to  be  predsely  on 
oar  Unes — that  when  there  is  no  heir,  then  some 
panunonnt  authority  steps  in  and  claims  it — not 
as  agahut  anyone  else,  becanae  there  is  nobody  to 
claim  it  at  silL  Bnt  then  it  is  said,  '*  Ton  most 
remember  the  law  is  different  as  regards  snc- 
oessitm  in  Austria  from  what  it  ia  here,  tJut  there 
it  a  limit  to  the  persons  to  take,  and  that  makes 
a  diffwenoe."  I  notice  that  argument  because  it 
was  urged,  but  I  confess  I  fail  to  see  the  force  of 
it.  What  matters  it,  looking  at  it  from  an  Ans- 
trian  point  of  view,  to  them,  that  according  to 
English  law  those  related  by  half  blood  are 
allowed  to  come  in  P  What  would  it  matter  if 
the  relation  of  half  blood  was  excluded  P  It  must 
oome  back  to  this:  Under  what  circumstances 
does  the  succession  stop,  or,  rather,  perhaps  that  is 
inaocurate,  I  should  say  under  what  circumstances 
does  no  saocession  arise;  under  what  circum- 
stances is  the  paramount  authority  entitled  to  oome 
in  and  say,  "  I  take  because  there  is  nobody  else  to 
take**P  That  seems  to  me  to.  be  th«  whole 
queetion,  and  it  matten  not  in  the  least  whether 
aay  desoripticm  of  person  is  allowed  to  oome  in 
or  not,  or  whrther  there  is  a  Umit  or  no  limit  to 
tiioae  entitled  to  claim.  It  seems  to  me  to  be  all 
npon  the  same  lines,  and  that  really  when  once 
you  have  got  at  the  principle  which  I  have  endea- 
Toored  to  express,  if  not  all,  by  far  the  la^ 
majority  of  the  passages  which  have  been  quoted  of 
the  dicta,  can  all  be  construed  by  reference  to  that 
principle,  baring  regard  to  the  unfortunate  porerty 
of  language,  which  makes  you  speak  of  "  succes- 
sion "  when  there  is  no  suocesBioD,  simply  because 
there  is  no  other  expression  which  fits  in  so  well 
with  ordinary  parluioe.  An  excellent  illustra- 
tion was  ^ren  of  that  by  the  Attomey-G^eral 
in  opening  the  case,  and  which  is  to  be  found  in 
several  of  the  books  (I  think  in  tiiat  case  in  the 
Privy  Ooonoil  more  Uiaa  ouoeX  whioh  speaks  of 
the  Grown  as  uUimm  hares.  It  ia  not  only  not 
EngUdi,  it  is  a  Ijatiuexpressiim,  bnt  it  is  perfectly 
inaoonrate— as  inaocurate  really  as  an  expression 
oonld  well  be,  and  yet  like  many  other  inaooorate 
ezpressiona,  it  is  thoroughly  weU  undentood,  and 
is  Teiy  convenient.  Only  when  you  oome  to  use 
convenient  expressions  which  are  inaccurate 
technically  ana  deduced  from  prindpIeB,  and 
therera  found  a  role,  yon  an  likely  to  be  led  into 
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error,  and,  in  fact,  almost  sure  to  be  led  into 
error.  I  think  the  principle  is  that  which  I  have 
stated,  and  that  it  must  govern  this  case.  There 
must  be  a  declaration  of  the  Crown's  rights.  The 
costs  of  the  Grown,  the  of^ial  solicitor,  and  the 
trustee  must  come  out  of  the  fond  in  court ;  bnt 
the  costs  of  the  Austrian  Gh>Temment,  as  an 
adverse  claimant,  cannot  be  allowed. 

Solidtora :  The  Treasury  Solu^tor ;  TatJutm  and 
Lousada ;  The  Offimal  Bmieitor ;  Franeu  Faaro** 


March  U  and  24, 
(Before  BuccLBT,  J.) 
Be  Scott  ;  Soott  v.  Scott,  (a) 
Infant — Contingent  life  ini«reet—lliaintenanee~— 
Accumulations  of  surplus  income  during  mino^ 
rity — Bight  to  aceumulations — Bemainderme» 
—Conveyancing  Act  1881  (41'  &  45  Vict,  c  41), 
s.  43,  svh-s.  2. 
On  the  true  construction  of  suh-sect.  2  of  sect.  43 
of  the  Conveyancing  Act  1881,  the  word  "pro- 
perty "  means  "  ineojne,"  and  aeeumulatione  ef 
surplus  income  during  the  minority  of  a  person' 
entitled  absolutely  or  contingently  belong  abso- 
lutely to  whomsoever,  in  the  events  which  happen, 
become*  entiiled  to  the  income. 

This  summons  involved  the  drtermination  of  the 
true  meaning  of  Bub-aeot.  2  of  sect.  43  ot  the 
Gonveyanciag  Act  1881. 

By  his  will,  dated  the  9th  July  1888,  David 
Cooper  Scott,  after  bequeathing  certain  legaciea 
and  annuities,  deriaed  and  Mqueathed  all  his 
real  and  residuary  personal  estate  to  his  trusteea 
npon  trust  for  aale  and  conversion  and  to 
stand  poaaeaaed  of  the  residuary  truat  funds  in 
trust 

To  pay  the  income  and  aniuial  prodooe  of  ono  equal 
moisfy  of  my  said  raaldwuT  least  fonds  to  mj  ssid  wif^ 
daring  h«r  widowhood,  and  if  she  ahall  mary  sgiin  thea 
in  tnutto  pay  the  inoome  siisiiig  from  one  third  psrt  of 
my  ssid  zesidiiaiT  astate  to  my  said  wife  for  life^  sad, 
sulqeot  to  th«  interest  of  my  ssid  wife  during  her 
widowhood  or  otberwiBo  in  the  inoome  and  annual 
prodaoe  of  the  said  moiety  or  one  eqnal  third  part  of 
my  said  residnary  tmat  foods  as  the  case  may  be  and 
to  the  annnities  hereinbefore  granted  and  bequeathed 
and  to  tha  proviso  hereinafter  contained  ooooeming  th» 
share  or  shares  of  my  daughter  or  daoghters,  I  dirsofe 
mj  tmstees  shall  hold  ny  said  reaidoarj  tmst  funds  ia 
trnab  for  my  ohildnn  who  boiog  sms  ih^  attain  the  ag» 
of  twenty-five  years  ...  or  being  daaghters  shall 
attsin  the  age  of  twenty-one  years  or  shall  marry  under 
that  age  to  be  divided  between  them  in  eqnal  aharss 
.  .  .  and  I  hereby  declare  that  my  tmstees  shall  pay 
to  my  said  wife  daring  tlM  infancy  of  any  of  my  children 
asamnotexoaa^agonahalf  of  the  inoMBearUng  from 
tbs  shsn  (tf  saoh  child  for  his  or  Imt  board  and  Bssia- 
tsnanos. 

And  the  testator  declared  that  hit  tmatees- 
should  retain  the  share  of  each  of  hie  danghtenk 
npon  tmst  **  to  pay  the  tncome  thereof  to  my  eamo 
daughter  during  her  life,*'  during  coverture  for 
her  separate  use  without  power  of  antioipa^on, 
with  remainder  to  her  children  as  she  aboold  by 
will  appoint,  and  in  default  of  appointment  to  hor 
ohildren  eqtully,  with  remaindera  over. 

The  will  alao  contained  a  power  of  advanoe^ 

ment.  

(a}  Beported     A.  In.  Mmm,  Eiq. ,  Barrtater-at-Law. 
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The  testator  died  in  Jnae  1890,  learing  one  son 
and  fonr  daughters,  two  of  whom  were  infanta. 

The  tmateeB  duly  paid  to  the  widow  for  board 
and  nuuntenance  one  half  of  the  income  of  the 
expectant  share  of  each  of  the  infant  daaghten ; 
the/  also  paid  out  oerUun  sums  for  education 
under  in  oraerof  the  oonrt,  and  aconmolated  the 
sarplns  inoome,  with  the  reanlt  that  when  the7 
oame  of  aae  the  aocnmnlations  amonnted  to 
666Z.  ISt.  8d  andUeSI.  16«.  9(1.  respeetiTely. 

The  two  yonngeat  daaghten  having  attained 
twant7-<me  took  out  an  originating  sammons 
againat  the  tnuteea  asking  for  payment  to  them 
reapeotiTely  ot  these  two  sums  as  bung  unapplied 
inoome  of  their  respeotiTe  settled  shares. 

The  Ooangrandng  Aot  1881,  s.  4S,  prorides 
that 

(1)  Where  any  propwiy  is  hsU  by  tniataas  In  trmt 
for  an  batioit,  either  for  lifs  or  for  any  gnalar  intarast, 
sad  whsthor  slwolaie^,  «r  oMitiiiflanily  on  Us  attainioff 
the  afs  ot  twent^-oDs  yean,  or  on  the  ooonrreno*  of  any 
erent  before  his  attoinlng  that  sge,  tin  tnutess  may  at 
thdr  sole  disoretitni  pay  to  tlu  infant's  parent  w  guMt- 
dian,  if  aajt  or  othaririM  apply  for  or  towards  th« 
iBteBt^s  maintaaaBCe,  sdooation,  or  benefit,  the  inooms 
that  property,  «f  say  part  thstsof ,  whsthsr  thsrs  U  any 
oUur  food  q^^UoaUe  to  the  same  porpose,  or  any  person 
bound  by  law  to  provide  for  ths  hifant's  msintaaaiioe 
or  edno^loD,  or  not  (2)  The  trustees  shaU  aooamolste 
all  tiu  reaidne  of  that  inoome  In  the  way  ot  oonpomd 
interest  by  inveiting  ths  same  and  the  retolting  inoome 
thereof  from  time  to  time  on  seouitles,  on  which  they  are 
the  ssttlemsBt,  if  any,  or  by  law,  anthoriaed  to  iurest 
taut  moosy,  and  shall  bold  these  aoonmnlaticms  for  the 
b«n^  of  tiu  psrson  who  nltimately  bsoomaa  sntitlsd  to 
ttks  p^oper^y  from  wUeh  the  same  axiat,  hat  ao  tint  the 
tilistuss  may  at  any  time,  if  they  think  fit,  apply  thoss 
aeoamnlations,  or  any  part  thereof,  as  if  the  same  were 
Inoome  ariainff  in  the  then  onrrent  year. 

BuckmoMUr  for  the  plaintdfls. — These  aconmnla- 
UonB  hare  arisen  from  inoome  to  which  the  plain- 
tdffa  would  have  been  entitled  if  of  foil  age,  and 
they  therefore  belong  to  them.  The  qaeation 
tarns  upon  the  constmotion  of  sect.  43,  aub- 
sect.  2,  of  the  GonTeyanoing  Act  1881.  The 
plaintiffs  have  only  a  life  interest,  but  the  "  pro- 
perty "  from  which  the  accnmulations  "  arise  "  is 
the  incoTue,  and  not  the  corpus,  and  therefore  they 
are  entitled,  and  not  the  remaindermen.  In.  Re 
Buckley'9  TnuU  (48  L.  T.  Rep.  109 ;  22  Gh.  Div. 
583),  which  was  decided  upon  a  similar  provision 
in  Lord  Granworth'a  Act,  Fry,  J.  held  that  in  the 
ease  of  an  absolute  legacy  to  an  infant  with  a  gift 
over  if  he  shonld  die  under  twenty-one,  wmch 
happened,  the  aoonmnlatioDS  ai  income  belonged 
to  toe  infant'a  lepresentatiTe;  and  for  this  pur- 
poee  there  is  no  difBsrence  between  an  abeolnte 
and  a  contingent  gift  In  Be  W«U$ ;  WelU  WelU 
(61  L.  T.  Bep.  8(% ;  43  Gh.  Div.  281)  North,  J. 
seems  to  have  decided  the  point  in  favour  of  the 
infant's  claim,  but  in  Be  Bumphreya ;  Sumvhreys 
T.  LeveU  (68  L.  T.  Rep.  729;  (1893)  3  Ch.l)  the 
Court  of  Appeal  found  in  the  will  a  contrary 
intention  witun  the  meaning  of  snb*seot.  3,  and 
enressly  left  this  point  open  for  further  oon- 
stderation. 

BeddaU  for  the  trustees. — I  have  to  represent 
the  interests  of  the  remaindermen,  and  I  submit 
that  "  property  "  cannot  mean  "  income,"  and 
that  the  true  meaning  of  the  section  is  that  the 
accumulations  are  to  be  held  for  the  persons 
entitled  to  the  ooipus  of  the  share  according  to 
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their  respective  interests  as  tenant  for  life  and 
remaindermen.  In  Be  Humphrayt  the  interest* 
were  vested,  and  not  contingent  as  here. 

Cur.  (utff.  tfttZf. 

Monk  24.— BvcKLET,  J.  stated  tin  fHts  and 
read  the  seotiim,  and  oontinned : — Tb»  detonnina- 
tion  of  thisqaeetioninvdves  the  oouidmtion  oC 
thetrueoonBt]nMtionoteeot43of  the  GmivOTanc- 
ing  Act  1881.  The  (^fta  in  favour  of  the  dao^tera 
are  gifts  to  them,  as  members  of  a  ombngent- 
class,  of  shares  of  reaidne.  The  ooaSSngmBj  i» 
that  of  attaining  the  age  of  twenty-one  years. 
Under  such  a  nrt  the  inoome  is  aooeasorr  to  the 
capital  and  belongs  contingentiy  to  the  legoteea 
in  whose  favour  the  ooimngent  g^b  is  made. 
The  question  is  how  the  inoome  which  thua 
follows  the  capital  is  applioable  in  the  oaee  of  a 
setUed  share,  regard  hang  had  to  the  statatoiy 
provision  contained  tn  sect  43  of  tiie  Conveyaao- 
mg  Act  1881.  First,  as  matter  of  prinidple,  the 
intention  of  sect.  43  was  not  to  aneot  the  con- 
struction  of  wills:  (Be  Diekeon;  SiU  v.  Grant, 
52  L.  T.  B«p.  707  ;  29  Oh.  Dir.  831,  338).  The 
object  of  the  Aotwaato  aliortea  and  simplify  otm- 
veyanoes  and  not  to  alter  the  devolution  m  pro- 
perty. PrimdfaeU,  therelineb  when  the  daughter 
attained  twentT.<nie,  she^  as  tenant  for  life^  would 
become  entitled  to  receive  papnent  of  the  inaome 
of  the  settled  share  aoomea  up  to  that  date  iu, 
respect  ot  the  oontingmt  f^b.  For  tiie  respon- 
dents, however,  who  represent  the  possible 
unborn  children  of  the  daughters  or  other 
remaindermen,  it  is  contended  that  under 
sub- sect.  2  of  sect  43  the  aoomnnlations  are  to  be 
held  for  the  bene&t,  not  of  the  tenant  for  life 
absolutely  in  the  events  which  have  happened,  but 
as  corpus  eetiled  for  all  the  persons  entitled  in 
succession  under  the  settlement  of  the  daughters' . 
share — ^in  other  words,  that  the  word  "  property  ** 
in  sub-sect.  2  meuu  the  otwpos  from  which  ute 
accumulated  inoome  has  arisen.  Another  argu- 
ment, but  too  eztravagant  to  admit  of  Mrioue  con- 
sideration, would  be  that  tiie  aooumulations  are 
held,  not  tar  the  pereons  thus  entitled  in  enooes- 
sitm,  but  for  ttie  person  "  who  nltimately  becomea 
entitled  to  the  property  that  is  to  say,  entitled 
to  the  corpus  after  uie  determinatimi  of  tbA 
tenancy  for  life.  In  my  judgment,  neithw  of 
these  contentums  can  be  sustuned.  The  fact  ia 
that  if  in  sect.  43  the  word  "  property,"  is  read  aa 
equivalent  exclusively  to"oorpnB"or  "capital" 
its  use  is  tar  from  exact  Thus  the  section  opena 
with  the  words  "  Where  any  property  is  held  by 
trustees  in  bust  for  an  infant  ...  for  life." 
If  "property"  ia  equiv^ent  to  "corpas"  or 
"  capital,"  aa  contrasted  with  and  to  the  exdumon. 
of  income,  this  language  is  not  apt.  If  it  ia  read 
to  mean  *'  corpus  or  its  inoome,  as  the  nature  of 
the  gift  may  require,"  the  language  beoome* 
appropriate.  Further,  that  the  word  *'  property  *' 
in  snb-seot.  2  oannot  mean  "  corpus  in  every 
instance  may  be  shown  by  taking  a  particular 
case.  Thus,  suppose  that  I000{^  is  held  by 
trustees  for  A.,  an  infant,  for  life,  and  after  his 
death  for  B.,  and  suppose  that  A.  survives  the 
testativfor  tot  years  and  then  dies  an  infimt— 
this  is  a  case  within  sect.  43  (1).  The  income  in 
such  case  daring  the  ten  years  unquestionably 
belongs  to  A. — but  B.  is  entiUed  to  the  corpus.  If 
"  property  "  in  sab-seot  2  means  oorous,  B.  is  the 
person  entitled  to  tiiat,  and  would  on  such  a 
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conatrocticm  take  the  inoome  whioh  aoorned 
4ni^i^  A.'a  lilatime.  Kejecfii^,  therefore,  a 
conatrnetton  which  would  read  "property"  in 
flub-not.  2  aa  alwavs  meaning  ocnrpai,  I  go 
<m  to  omuider  whetner  it  ever  meiuu  ocnrpui. 
I  tUnk  not  The  prt^terty  apoksn  of  ia  that 
Irom  widA  *'fhe  aame "  —  thiat  fa,  the  aoen- 
nmlatioaa-^ariae.  bioome  arisei,  no  doubt,  from 
corona,  but  the  aeeuniUattona  arise  from  setting 
adoe  and  investing  inoome  aa  it  it  earned.  The 
words  of  snb-seot.  2  are  not  *  the  property  from 
which  the  income  aritea,"  but  "the  pnweriy 
from  which  the  same  (t.e.,  the  aocumulatious) 
arise.**  The  property  from  wluoh  the  aocnmnlo- 
tions  arise  is  the  income  whioh  is  yesr  by  year 
set  apart  and  forms  the  accumulated  fund.  The 
words  of  sub-sect.  2  ar^  I  think,  to  be  read  thus 
— "  enlitied  to  the  property  (viz.,  the  income)  by 
the  aoonmulation  of  whioh  the  aoeumulated  fund 
or  aocnmnlations  aiise."  If  the  words  be  thus 
nad  and  fbr  the  word  "  nitimately  **  tiiere  be 
•abstituted  '*in  the  emits  which  htepen**  all 
diflkmlfy  dia^msara.  1%e  wwds  irill  then  read 
thus, "  and  shall  hold  thoie  aooamnlatkms  for  the 
faonefit  of  the  person  -who  in  the  ercnts  whidi 
ba^pen  beeomea  entitled  to  the  proper^  (viz^  the 
inoMM)  from  the  soonmalatioa  of  whioh  t^e 
aoeomnlations  arise.'*  I  think  that  is  the  meaning 
«(tiie  words.  I  do  not  find  that  any  authority 
is  inctmslstent  with  this  view.  The  decision  A 
Fit,  J.  in  ilfl  BvckUy's  TnuU  (48  L.  T.  B«p. 
109 ;  22  Gh.  Dir.  583),  decided  upon  sect  26  of 
Lord  Granwort}i*s  Axit,  is  only  that  that  Act 
applied  to  gifts  absolute  or  oontinffent  and  not 
to  gifts  Tested  but  liable  to  be  dirested.  The 
deolsion  of  North.  J.  in  Se  Wells  (61  L.  T.  Bep. 
806  ;  43  Oh.  Dit.  281)  is  that  a  perwm  entitled  to 
«  Tested  interast  for  life  is  on  attaining  twenty- 
<nie  the  person  ultimately  eotitled  to  tlie  propwty 
-witldn  snb-seet.  2.  Northf  J.,  I  think,  tlwaght  as 
I  do,  VkaA  "proper^**  means  tite  inoome  the 
aooamnlatioiu  of  which  are  bring  deaU  with. 
Tlie  Oomrt  of  Appeal  in  5*  Amj>Arey«; 
Amrpktvyt  LmnH  (68  L.  T.  B«p.  729;  (1^3) 
3  Oh.  I)  was  again  dealing  with  sA  immediate 
Tested  Kfe  interast  That  dednon  ^mroTed  Be 
WeUa,  and,  while  I  hare  felt  some  Amenity  by 
reason  of  the  fact  that  the  deeisi<m  was  rested 
upon  finding  in  the  will  an  expresilon  of  a  oon- 
trary  intention  within  snb-seot.  S  of  seot.  43, 1  do 
not  think  there  is  anything  in  it  to  puMlade  me 
from  oomingto  the  conclusion  tiiat  "property" 
in  sub-sect.  2  means  that  property  the  accumu- 
lation of  whioh  hsLB  produced  ftmd.  The 
oonrt  in  Be  Humphreys  left  open  tlie  Txnnt  which 
I  hare  liere  to  decide.  I  therefora  hold  that  the 
plaintifBi,  who  in  tiw  orents  whidt  haTc  happened 
are  entitled  to  income,  are  entitled  to  the  aoeumu- 
lated sums. 

Solidtors  for  all  putiM,  Bine*;  Bawtne,  and 

Btsvetu. 
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(Before  JoTCi.  J.) 

QBOTS  «.  FOBTAIh  (a) 

Itfojs — GoMfmefioiH-Awliisiw  right  ttfJUhiuff-^ 
CowiMmt  wt  to  OM^g*  deawssd  jirssiwss 
BreacK 

By  on  indenture  of  leate  the  defendant  dsmtsed 
ike  plaintiff  the  soccltittw  rigid  ^  fiekina  wt  a 
esrntm  rfeor.  2%«  plaint^  enenanted  iMt  Jut 
ipohU  not  widsrM.  asst^  frm^/sr,  or  se(  over 
or  oAenous  proewn  the  premiieee  to  be 
aeaigned,  trantferred,  or  set  over  unto  any 
pareons  whomsoever  without  the  eonsent  in 
writing  of  the  defendant.  The  plaintiff  pro- 
posed to  grant  a  Ueenee  and  authority  toS.  to 
fish  in  thai  portion  of  the  river  comprised  in  the 
lease  inmatmar  and  for  like  periods  provided 
the  leaw  {but  to  that  not  more  than  too  rods 
should  be  used  at  any  time)  for  the  unexpired 
residue  of  the  term.  On  eummone  to  determine 
ioheiher  the  proposed  lieenee  was  a  breaek  ef  the 
covenant  not  to  assi^ : 

Seld,  that,  as  the  platnHff  was  not  excluded  from 
fishing  himfSe^  and  the  eovemmt  did  not  ea^end 
to  "any  part  of*  the  premises,  the  prapoeed 
lieenee  waa  not  a  breaek  of  the  eovenawt. 

The  dictum  ofLordSldon  tn  Ohoroh  v-  Brown  (15 
r«t.2&8,aeji.265),  <Aa(aeo««M»rf  «ol  to  part 
with  the  jMssssston  of  ffu  premisss  wouid  not 
have  resirainod  ike  tenant  from  parting  with  a 
part  of  the  premises,  approved  and  f  Mowed. 

Bt  an  indenture  of  lease  dated  the  25th  April 
1894,  and  made  between  Helrille  Portal  (tlierein- 
after  called  Ute  lessor)  of  the  tme  {uut  and 
Thcnnaa  Newonusn  Arehibald  Grore  (tlurrin* 
after  called  the  lessee)  of  the  other  part,  in  oon- 
sidenticm  of  Hie  yearly  lent  thendnaftu* 
reserred  and  of  the  oorounls,  proriaoea,  and 
conditions  tiwrdnatter  contunad  sad  on  the  part 
of  the  lessee  to  be  obserred  and  perfwmed,  lie 
(the  lessor) 

Doth  bj  thase  prssonts  limit  aad  appoint  by  waj  cl 
damiae  or  laase  onto  the  laawa  all  that  tha  azohuiTa 
riglit  of  fliftiing  in  mumar  heraa/tor  mentionad  In  and 
upon  that  portion  o(  the  river  Teat  sitnsta  in  the 
paariahaa  of  Freafolk,  LarerBtoke,  and  OrertMi,  In  tiie 
eoanty  of  Sonthatnptaa,  oomnandor  »t  Bm  IBU  and 
sxtsnding  firom  Umiuis  (with  the  siasption  of  tba  watsx 
within  ths  inswlsss  of  tbs  LsTSEstoks  UUb  bakoging 
to  Mr.  W.  B.  Portal)  to  Ur.  Osimbl^a  watara  at  Soafeh- 
i]irtoaMiU.hiths  psrishof  Orvton,  togathsr  with  foU 
Ubar^  of  ingress,  egresi,  and  r^rrMs  for  the  said  leaaea 
and  Ua  antboiisad  frienda  at  all  timea  during  tba  term 
intended  to  bo  hereby  granted  to  fldi  in  snob  above, 
deaoribed  portions  cA  the  aaid  river  Teat  with  rods  and 
Usee  in  a  proper,  and  spMrtanuuilike  manner  at  right  sad 
ssssonaUs  pMiadB  of  Hue  yemt^  sod  without  uiing  asbs 
OTollMrniss>iS^B&1hssrtifioialfly,andthsflsh  wfaloh 
they  ahall  than  and  Uwre  take  to  livre  and  retain  to  hia 
and  their  own  aae,  to  have  and  to  hold  the  aaid  ii|^t  of 
flflhlng  and  premiaea  hereinbefore  eapreaaed  to  be 
demised  trnto  the  aaid  leaaea  fRun  the  80th  day  of 
Sq>tomber  1893  for  three,  aevm,  foorlean,  or  twentr-one 
years,  at  the  i^ftion  at  the  aaid  leaaea,  or  nntil  one  year's 
notioe  is  givsa  by  ths  sstd  lesiea  to  detetnune  the  aaid 
tanamijr  on  ths  80th  of  SaptsBibff  in  any  ens  flf  sooh 
ysais  SB  afgrssaid,  yielding  and  paring  thereto  dazing 
the  said  tsm  hereby  graatsd  the  rent  or  snm  of  3001. 

And  the  losses  did  ther^y  for  himself,  hia 
burs,  ezeoutors,  and  administntcHB,  ooTsnaat 

(a>  BepotM  by  P.  8.  OnrALp,  le^.,  Bawiatw  atLair. 
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•mtk  the  lenor  and  his  hein  and  aaaignB  that 
ha  (the  loaaeo),  his  exeoaton  and  administratora 
{inter  alia), 

ShaU  aot  nor  wfll  aariac  th*  uid  term  underlet, 
airigii,  tianifwr,  or  art  ever  or  v/tkmrnim  hj  uj  mat  or 
dwd  pirooBX*  lha  aaid  pirwtaM  to  be  amigatAt  trans- 
fanad,  <a  Mi  onr  onto  koj  petaon  or  penona  whoouo- 
erer  without  the  oonaeot  hi  writing  of  the  mid  Immt, 
Ilia  h«n  or  anigaa,  being  flzat  obtafaiadfor  that  potpoaa, 
and  that  it  ahaU  be  allowed  to  the  eaid  leeaor.  hit  bain, 
exeoaton,  and  admfairtratora,  and  to  any  pereon  eti^ing 
in  hie  honae  to  whom  he  may  ^tb  leare  to  fleh  with  hie 
rod  is  the  Mid  watore  withont  let  or  hlndranoe. 

The  leaae  also  contained  a  proviao  for  re-entry 
hj  the  lesaor  if  the  rent  thweby  reeerred  ahonld 
be  unpaid  for  fifteen  daye,  or  in  case  of  breach  or 
non-peiforDianoe  <^  any  of  the  oovenanta  and 
agreementa  therein  oontoined  on  the  part  of  the 
leaaee. 

During  tlie  year  1901  the  plaint  had  entered 
into  ne{^tiati(nu  with  one  Qerage  Boarke  Brrant 
for  the  pnrohaae  bjihelaMerof  a  certain  freehold 
estate  Imown  as  Beny  Bown,  in  the  ooimty  of 
BoathamptM,  and  part  oi  tiie  terms  on  which  the 
pnrehase  was  to  be  coniad  oat  was  that  the 
plaintatt  ahonld  srant  to  Mr,  Btyant  a  lioence  to 
flah  in  the  rtrer  Test. 

The  liooioe  proposed  to  be  granted waa  aliccnoe 
and  anthority  to  nah  in  that  ^rtaon  of  the  rirer 
Ttat  oompriaed  in  the  lease  in  the  manner  and 
for  the  like  periods  aa  in  the  lease  was  provided 
(bat  ao  that  not  more  than  two  rods  ahonld  be 
need  at  anv  time)  for  the  whole  residae  then 
unaxpired  <a  the  term  granted  by  the  lease. 

The  defendant  objeoted  to  the  granting  of  the 
■propoaoi  Uoenoe  on  the  gronnd  that  it  oonstitated 
a  breach  of  the  covenant  by  the  plidntiff  not  to 
assign  or  nnderlet^  and  he  alao  tbrestmed  that  if 
the  proposed  lioemje  was  granted  he  woold  treat 
Hr.  Bryant  as  a  trespasser. 

In  conseqaence  of  the  defendant's  objection 
and  threat  Mr.  Bryant  refused  to  complete  the 
porchaae  of  Berry  Down  or  to  take  np  the 
uoenoe  tor  the  flamng  unleea  the  qaeMacm  of  the 
phuntilTs  right  to  granting  the  lioenoe  shoold  be 
oedded. 

The  plaintiif  accordingly  on  the  28th  Oct  1901 
took  ont  an  originating  samnHms  asking  for  a 
declaration   that   aptm  true  cons&action 

of  the  lease  the  pliontiff  was  entitled  to  give 
lioenoe  and  aothority  to  snob  person  or  persona 
as  he  might  think  fit,  and  in  partioalar  to 
one  Gfeo^e  Boarte  Bxyant^  his  <Hr  thdr  asrigns, 
or  any  person  or  persons  aathoriaed  by  him 
or  them*  to  fish  in  that  poridcm  of  the  river 
Test  comprised  in  the  laase  in  Kke  manner  and 
for  the  like  periods  aa  in  tiie  lease  provided,  bat 
■o  that  not  more  than  two  rods  shoold  be  need  at 
ai^  time  for  the  whole  residae  now  anezpired  of 
the  term  granted  by  the  lease  without  any  consent 
or  Uceooe  from  the  defendant,  and  that  the  giving 
of  any  such  lioence  or  authority  as  aforesaid  would 
not  constitute  any  breach  of  any  of  the  ooveoanta 
eontained  in  the  lease. 

Tounaer,  K.C.  and  F.  M.  CoweZ  for  the  plain- 
tiff.— ^Tbe  agreement  between  the  plaintifl  and 
Mr.  Bryant  to  grant  a  lioenoe  is  no  breach  of  tiie 
covenant  not  to  assign.  The  cfEeot  of  the  a^p-ee* 
meat  is  not  to  aaagn  any  estate,  bat  to  give  a 
mere  licence  or  priviwge  to  fiah : 

Dtily  V.  XdieordM,  83  L.  T,  Bep.  548. 
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There  is  a  distinction  between  an  exduuve  ri^^ 
of  fishing  and  a  right  of  fishing  in  oonunon : 

jralMMfOH  V.  (TDm,  10  H.  L.  C.  598.  at  p^  618» 
619. 

What  is  b^g  licensed  here  is  a  right  of  fishing 
in  common,  irtiioh  wonld  give  no  right  to  brin^ 
an  action  of  trespass : 

BotfotA  V.  BaOey,  13  Q.  B.  426  ; 

FiizgwaMi  r.  Firhank,  76  L.  T.  Bsp.  584,  at  p.  587  ; 
(1897)  2  Ch.  96,  at  p.  101. 

As  to  whether  this  is  a  breach  of  the  covenant, 
it  has  always  been  held  that  a  ooveoant  of  tins 
kind  most  m  strictly  construed ; 

Church  V.  Brown,  15  Yes.  258,  at  p.  265. 

The  oovenaat  only  extends  to  "the  demised 
premises,"  and  not  to  any  part  thereof ;  and  Lord 
Eldon  in  Chwnh  v.  Broum,  at  p.  265,  says  that  a 
oovenant  not  to  part  with  the  possession  of  the 
premises  woold  not  have  restrained  a  tenant  from 
parting  with  a  put  of  the  premises.  They  also 
referred  to 

OenUe  v.  JTauUbner,  82  L.  T.  Sep.  708 )  (1900)  2 

Q.  B.  267 ; 
CnMoe  V.  Buglyy,  2  Wm.  Bl.  766. 

HuqJus,  E.C.  and  Mdhold  for  the  defendant.— 
This  Is  an  attempt  to  make  a  commercial  specu- 
lation ont  of  the  ri^ht  of  fishing.  It  is  a  lease 
masqaoading  as  a  bcence.  It  is  a  ri|fht  to  fish 
and  take  away  the  fish  and  is  an  moorporeal 
hereditament.  It  is  a  demise  of  a,proJU  A  prmdre, 
and  ia  irrevooalde.  It  is  not  a  lioenoe  althougb 
called  me.  A  gxaat  to  kill  and  take  away  |^in» 
or  to  fish  and  take  away  the  fish  is  a  grant  or 
demise  of  an  incorporeal  heroditameot  and  not  a 
mere  lioenoe: 

Hoop&r  V.  Olarh,  L.  Bep.  9  Q.  B.  800,  at  p.  SOS  ; 
WOAar Y.Lee,  47  L.  T.  Bep.  215 ;  9  Q.  B.  IHt.  315, 
at  p.  818 ; 

FUMgeraid  v.  fVr&anK,  76  L.  T.  Bep.  584,  at  p.  587 ; 
(1897)  a  Ch.  96,  at  p.  101. 

The  right  to  fish  may  be  a  lioenoe,  but  the  right 
to  carry  away  the  fian  is  a  grai^ : 

Wood  V.  LeadbUtart  13  3C.  A  W.  888,  at  p.  844. 

The  distiaotion  between  tlus  ease  and  Boly 
Edwardta  ivhi  sap.)  is  tiiat  in  tiiat  case  it  was  no(r 
the  right  <^  a  pr^  d  prendre.  The  right  d  fish- 
ing is  the  same  as  thai  of  free  warren,  wtiic^  is  a 
grant  tor  a  tenn ; 

BmUh  T.  JTemp,  8  Sslfc.  68«. 
If  it  is  a  grant  for  a  term,  it  is  a  Istting. 

Yovnger,  K.O.  in  reply. — If  the  covenant  not  to 
assign  had  not  been  inserted,  it  is  clear  the  plain- 
tiff could  have  assigned.  The  covenant  not  to 
assign  relates  only  to  the  demised  premises,  which 
infers  a  right  of  fishing  with  ei^t  rods.  This  is 
only  a  liMDce  for  two  rods  and  not  a  general 
licence ;  and,  aa  the  words  "  any  part  thereof  "  are 
not  inserted  in  the  covenant,  uis  lioenoe  does  not 
come  within  the  oovenant : 

Oombridge  v.  Earriton,  72  L.  T.  Bep.  592. 

This  is  not  an  exclosive  lioenoe  to  fish.  There  is 
no  case  where  a  ntm^exolnsive  right  fpves  a  right 
to  an  action  of  trespass. 

JoTCS,  J. — This  is  a  question  raised  by  origi- 
nating summons  for  the  determination  really  of 
a  qoestion  of  construction  of  a  certain  lease.  The 
queetion  I  am  asked  to  determine  is  whether 
"upcm  the  trae  constrootiaQ  of  the  lease  the 
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plaintiif  ia  entitled  to  gire  licenoe  and  anthority 
to  moh  person  or  perBons  as  be  mar  think  fit,  and 
in  partioular  to  one  Qeorge  Boarke  Bryant,  his 
<a  weir  assigns,  or  any  person  or  personB  antho* 
riaed  by  him  or  ihun,  to  fiah  in  taat  porlum  of 
tiie  rirer  Test  oompriud  in  fhe  nid  lease  in  like 
manner  and  for  the  like  period  aa  in  the  aaid  lease 
pronded,  bat  ao  that  not  more  than  two  ro^ 
shall  be  naed  at  any  time  for  the  whole  reeidne 
now  nnexpired  of  the  term  granted  by  the  said 
iMse  witw>iit  any  oonami  or  lioenoe.    Now,  if 
the  meaning  of  that  had  been  (I  am  now  speaking 
with  reference  to  the  two  rods)  that  only  two  rods 
were  to  be  used  altogether,  and  that  Mr.  Grove 
was  to  be  ezolnded  from  fishing  at  all  ao  that  Hr. 
"Bryant  wotild  have  a  licence  lor  two  rods,  and 
there  would  he  no  other  rods  on  the  stream, 
I  think  it  wonld  hare  been  well  arguable  that 
the  effect  of  that  was  to  proenre  the  premises 
to  be  transferred  to  Mr,  Bryant.  I  think  also  tiiat 
if  this  covenant  against  uienation — viz.,  "  shall 
not  nor  will  dnriag  the  said  term  underlet,  assign, 
transfer,  or  set  over,"  4a — had  extended  not  meiely 
to  "  t^  said  vrenusBB,"  bat  also  to  "  any  part  of 
the  premiaes,'*  tlda  case  might  also  hkn  been 
arguable  for  the  delsndant.    But  Ixtrd  Eldon 
says  distincUy  in  the  case  of  Chvreh  v.  Brown  (15 
Yes.  at  p.  265)  that  a  ooTenant  not  to  part  with 
the  pcwsession  oi  the  premises  "  would  not  hare 
restrained  the  tenant  from  parting  with  a  part  of 
the  premises."    The  reason  of  tnat,  no  doabt, 
ia  that  these  coTenants  have  always  been  con- 
strued mth.  the  utmost  jealoosy  to  prevent 
the  restraint  from  going  beyond  the  express 
atdpulaiion.    That  is  a  dictum  which,  as  far 
aa  I  am  aware,  has  never  been  disapproved  of. 
It  is  copied  in  the  text-books,  and  is  con- 
sidered by  the  text-writers  to  be  law.  Simi- 
larly, a  covenant  against  assignment  does  not 
prevent  the  tenant  from  underletting,  unless 
the  worda  f<Hrind  an  aadgnment  ior  the  whole 
or  any  part  of  the  term,  and  tliere  ia  tiie  aame 
reason  for   that   construction.    Also  in  the 
oaae  of  Crutoe  (on  the  demise  of  Blencowe)  v. 
Buffby,  in  2  Wm.  BL  766,  the  judgment  is  to 
this  effect,  at  p.  767 :  "  The  courts  have  always 
held  a  abriot  hand  over  tiiese  conditions  for 
defeabng  leasee.  Tery  eaa^  modes  have  always 
been  oountenanoed  for  putting  an  end  to  them. 
The  lessor,  if  he  pleased,  might  certainly  have 
provided  against  the  ohaii^  of  occupancy  aa  well 
as  against  an  assignment,  but  he  has  not  done  so 
by  words  which  admit  of  no  other  meaning."  The 
words  there  were  "  assign,  transfer,  or  set  over  or 
otherwise  do  or  put  away  this  present  indenture 
'of  demise,  or  the  premises  hereby  demised."  Then 
he  goes  on  to  say :  " '  Assign,  transfer,  and  set 
over '  are  mere  words  of  assignment.  *  Otherwise 
do  or  put  away'  nj^ifies  any  other  mode  of 
getting  rid  of  tlwjpremises  mtirefy."  That  ease 
is  meimoned  hj  Kr  William  Grant  in  the  oaae 
of  Greenaway  v.  Adanu  (12  Yea.  395)t  where  he 
says  at  p.  400 :  "  Z  have  no  doubt  upon  the  oon- 
atruction  of  thia  oorenant " — that  ia,  the  covenant 
he  was  oonsidwingin  tiiat  particular  case.   "  This 
ease  is  not  Uke  the  case  of  Crutoe  v.  Bugby  "  (the 
case  I  have  just  mentioned)  "  where  all  the  words 
of  the  covenant  covdd  have  distinct  effect  and 
operation,  without  referring  at  all  to  an  under- 
lease, and  it  did  not  necessarily  follow  that  the 
lessor,  as  he  did  not  choose  that  the  tenant  should 
assign,  theiefore  intended  to  restrain  under- 
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letting."  I  understand  Sir  'William  Grant  to 
approve  of  Crutoe  v.  Bughy  {ubi  tiip.).  Further, 
I  must  say  that,  looking  at  the  particular  nature 
of  the  pn^>ert7  demised  in  this  oase^  the  snlqect 
ell  the  demise,!  do  doubt  whether  the  granting  of 
the  Uceace  to  Mr.  Bryant  is  a  tmnmr  of  aaj 
put  fli  tiie  premises— tiHMe  partionlar  pzemiaea. 
But  I  am  not  going  to  dedde  the  case  apm  tiiat 

Sound.  I  decide  it  upon  the  principle  oi  the 
ctum  of  Lord  Eldon  that,  by  reason  of  the 
omiauon  from  the  covenant  of  the  words  **  any 
part  of  the  premises,*'  I  think  an  assignment  c« 
a  part  of  the  premises  waa  not  forbidden.  I  am 
of^  opinion  tiiat  this  licence  to  George  Bryant  for 
two  rods  ia  perftetly  good.  That  is  really 
what  the  plaintiff  wants,  but  the  form  of  toe 
question  is  too  wide,  and  must  be  modified.  Each 
party  will  pay  their  own  costs. 

The  order  as  finally  setUed  was  as  follows :  A 
declaration  that  npon  the  true  oonstruction  of 
the  lease  dated  the  25th  April  1894  the  plaintiff 
is  entitled  to  gruit  a  licenoe  to  George  Boarke 
Bryant,  his  assigns  or  any  ymon  or  pereons 
anUioriaed  by  him  or  them,  to  fish  in  all  that 
portion  oi  the  river  Test  oompriaed  in  the  said 
lease  in  like  manner  and  forthelike  periods  as  in 
the  said  lease  provided  for  the  whole  reeidne  now 
unexpired  of  the  term  granted  by  the  aaid  leaa^ 
provided  that  suoh  lioenoe  ehall  not  extend  to  or 
permit  (A  fiidiing  with  mtne  than  two  ioda  at  me 
and  the  same  time. 

Solicitors  for  the  plaintiff,  Leo  and  Pembertoiu. 
Solicitors  for  the  defendant*  Winier,Bothamleiit 
and  Co. 


Wednetdta/,  FA.  26. 
(Before  East,  J.) 

PaLHIB  «.  GbAKD  JuHCTZOV  WATMBWOBrS 
GOKPAITT.  (a) 

Settled  land — Tenant  for  life-^SaU  of  option— 
UnauthoriMed  by  Settled  Land  AcU  1882  <o 
1890. 

In  1887  a  water  conmany  entered  into  a  contract 
\oiih  a  temard  for  life,  acting  under  the  povoere 
conferred  by  ihe  Settled  Land  Aete  1882  to  1890, 
for  the  purchaee  of  a  plot  of  eettled  land  toOh 
the  of»eei  of  erecting  Viereon  certain  huHdinge 
for  ihe  purpoeet  of  <fc«jr  undarfoiHnjjr,  om 
aareed  to  enter  Aifo  a  eooafumf  «o<  lo  b^mSid 
thereon  or  lei  U  for  bmldtn^  oftsrwue  than  for 
the  purpose  of^  MeA-  undertaking.  They  pro- 
moUd  a  BUI  in  ParUaiaienifor  power  to  erect 
the  proposed  huUding$t  «pMm  wat  tkroum  otU 
before  ike  conveyance  was  eosouisd,  and  there- 
upon  requested  the  vendor  to  agree  to  the 
omieeion  front  the  emweyanee  of  cJU  eownont 
rsffriettve  of  bwiEdui^  on  fhe  plot  sold. 

The  vendor,  however,  meieted  on  a  conr«yance  in 
accordance  with  the  contract,  but  entered  into  am 
agreement  with  the  eompany,  to  which  the  true- 
tees  of  the  eettiement  were  parties,  io  the  effe(A 
thai  if  the  companv  shoidd  not  repare  the  umd 
for  the  purposes  of  their  undertaking  and  ahould 
desire  to  erect  other  buildings  thereon  or  to  sell 
or  let  the  same  and  thereof  saouZd  give  notice  to 
the  vendor,  then  the  vendor  would  on  paymei^ 
of  101.  consent  to  the  company  build%ng  upon 

C«)  EflpOTted  by  J.  TsuBTBAK,  tan.,  B»rt1««r-*fr-I*w. 
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or  a«Z2tiijr  the  land  without  the  reitricHoA  a$  to 
kmUding  contained  in  the  conveyance,  tuhieh 
agreement,  although  dated  the  day  afier  the  con- 
veyance, uMu  executed  timvAtaneouely  ai^ formed 
one  traneaetion  with  U. 

The  vendor  died,  and  wae  eueeeeded  by  hie  eon  ae 
tenant  in  tail  of  the  tettled  Uutdf  who  poteueed 
lande  adjoining  the  plot  eold. 

The  eonwrny  then  gave  tta  tiotiee  and  tendered  to 
him  Km.  in  aeeordanu  with  the  agreemeni,  but 
he  dedined  to  give  hie  eoMen^  aUeging  that  he 
UHxe  not  hound  thereby. 

On  a  epeeial  ea$e  etaieabu  eoneent  of  the  pariiee 
under  Order  XXXIV.,  r.  1  : 

Held,  that  the  vendor  at  tenant  for  life  of  the 
eeUled  land  had  no  power  under  the  Settled 
Land  Aele  1882  to  IRK)  to  enter  into  meh  an 
agreement  wttik  the  company,  which  therefore 
was  not  binding  on  hie  eueeeeeore  in  title. 

This  ma  a  spedal  case  stated  hy  conwnt  ot  the 
parties  in  the  abore  action  under  Order  XZXIY., 
r.  1,  of  the  Boles  of  the  Sapreme  Gonit  1883,  in 
whifih  tJie  following  foots  were  set  out : — 

By  an  indentnie  of  settlement  dated  the  26th 
Axtg.  1856  certain  freehold  Uuads  in  the  coonty  of 
BnckB,  inclading  a  piece  of  land  called  Bell's 
Pield  and  the  land  adjirining  the  sune,  were 
settled  to  the  nse  of  Sir  Charles  James  Palmer 
for  life,  and  after  his  deoease  to  the  use  of  his  first 
and  eyery  other  son  saccessivel/  in  remainder 
according  to  seniority  in  tail,  with  direra  re* 
mainders  over.  The  indenture  contained  no 
power  for  the  trustees  thereof  to  sell  the  property 
thereby  settled. 

Bt  an  order  of  conrt  dated  the  17th  Uay  1886 
Frederick  George  Hilton  Price  and  Percy  Dixwell 
Nowell  Oxendcm  were  appointed  trastees  of  the 
settlement  for  the  porposea  of  the  Settled  Land 
AcU  1882  and  188£ 

By  an  indentnre  dated  the  11th  Dec.  1888,  and 
expressed  to  be  made  between  Sir  Charles  James 
Palmer  (therein  called  '*  the  vendor  ")  of  the  first 
port,  Frederick  George  Hilton  Price  and  Percy 
Dixwell  Nowell  Oxenden  (therein  called  "the 
tnnteee  **)  of  the  second  {Mrt,  and  the  3raad 
Jnnetion  Waterworks  G<KnpaOT  of  the  Uurd  part, 
after  xeoitii^  (tafar  olta)  that  the  Tender  as  temant 
tor  life  in  possession  of  the  freeh<dd  hereditaments 
thttreliy  conveyed  had  agreed  to  sell  to  the  com. 
wny  at  the  pnoeof  835Z.  the  hereditaments  called 
BelTs  Field  and  the  fee  simple  thereof  in  posses- 
uou  free  from  inonmbranoes,  but  subject  to  the 
covenants  thereinafter  contained,  it  was  witnessed 
that,  in  pursuance  of  the  agreement  and  in  con- 
sideration of  the  sum  of  835^.  by  the  direction  of 
the  vendor  |Mud  to  the  trustees  by  the  company, 
the  vendor,  in  exercise  of  the  power  for  that  pur- 
pose conferred  on  him  by  the  Settled  Land  Acta 
and  of  every  other  power  enabling  him,  and  as 
beneficial  owner,  did  thereby  appoint  and  oonvey 
unto  the  company  the  land  called  B^'s  Field,  to 
hold  the  same  unto  and  to  the  use  of  the  company 
in  fee  simple  diaohai^ed  from  all  limitationB, 
powers,  and  provisioBa  in  tiie  indentme  of  aettle- 
mmt  oootainad  and  from  all  estates,  interests,  and 
oharKW  sabsistuig  or  to  arise  thereunder.  And 
the  indentnre,  after  a  grant  to  the  company  of  a 
certain  easement  therein  described  and  a  restric- 
tion of  the  operation  of  the  covenants  im{died  by 
the  conveyance  as  benefi^ual  owner  in  the  manner 
nsnal  wbwe  atenant  for  life  so  oonv^T^  contained 


a  covenant  on  the  part  of  the  company  in  th» 
followii^  terms : 

Aad  tiM  oompsoy  for  itsslf,  its  ■aooMBOnsnd  aaiigOM, 
hersby  oovenants  widi  the  vendtw  that  it  and  thqr  will 
not  baild  on  or  let  for  boUdlny  othsrwise  than  for  th» 
potpoas  of  their  nnderUkinff  or  works  any  part  of  the 
leads  beraby  omivflyed,  bat  the  oonpanj,  its  soooweora 
or  awigns,  mej  build,  any  BBoh  buildings  os  crsotlcHU  aa 
naj  bs  nseesaaxy  for  the  porposs  of  tbsir  ""^r*n"rg 
or  wockt. 

The  company  had  in  1887  entered  into  th* 
orateaot  to  pnrohaae  Bell'a  Field  with  a  riAW 
to  erw^ing  thweon  certain  buildings  and  works 
in  connection  with  their  nndert«iking,  for  wldah. 
pnrpoae  they  promoted  a  Bill  in  Parliament 
in  the  session  of  1888,  and  in  the  ocmtraot 
agreed  to  enter  inte  the  restrictive  covenant 
set  out  above.  Before  the  completion  of  the 
purchase,  however,  the  Bill  had  be^  rejected 
oy  Farl^ment,  and  the  company,  not  Imving 
obtained  the  powers  requisite  to  enable  them 
to  erect  on  the  land  the  contemplated  baildion 
and  works  and  realising  that  tlwy  might 
in  consequence  have  to  abandon  their  original 
soheme^  approached  Sir  Gliarles  James  Palmer 
with  the  view  to  Lis  agreeing  to  omit  the 
covenant  from  the  oonveyanoe.  Sir  Charles 
Jamea  Palmer,  however,  inaiated  on  the  oon- 
vi^anoe  being  executed  aooording  to  tiie  terms  of 
the  (niginal  ocmtraot,  but  at  the  aame  time  agreed, 
with  ttie  company  to  enter  into  tiie  fallowing 
agreement  which,  though  dated  the  day  after  the 
couvejance^  was  in  foot  exeooted  umiutaueoQsly 
with  it. 

By  an  agreement  under  seal  dated  the  12tlL 
Deo.  1888,  made  between  Sir  Charles  Jamea 
Palmer  (therein  called  "  the  vendor  ")  of  the  first 
part,  Frederick  George  Hilton  Price  and  Percy 
Dixwell  Nowell  Oxenden  of  the  second  part,  and 
the  company  of  the  third  part,  and  also  expressed, 
to  be  supplemental  to  the  indenture  of  the  lltL 
Deo.  1888  (therein  CdUed  "the  principal  inden- 
ture "},  it  was  agreed  aa  follows : 

If  the  oonpsay  shall  abandon  th^  lo^ma  for  •rooting' 
works  npon  and  aball  not  require  the  land  oalled  Bell's 
Fidd  for  th«  porposei  of  tbair  imdertaking  and  shall 
deeire  to  sreot  other  ballditiga  ^meon  or  to  ssU  or  let 
tiie  eame  and  thereof  shall  give  aoUoe  to  the  vrador, 
then  the  vendor  will  on  p«ymaat  by  the  oompany  of 
101.  oonsent  to  the  oompany  bnildiag  npon,  letting,  or 
selling  the  laid  field  witliont  the  reitriotion  as  to  bnikl- 
ing  oontained  in  the  principal  indentnre. 

On  the  11th  July  1895  Sir  Charlea  Jamea 
Palmer  died. 

The  plaintifF,  Sir  Charles  Henry  DayrelL 
Palmer,  was  the  eldest  sou  of  Sir  Charles  James- 
Palmer,  and  is  hie  suooeesor  in  title  witlun  the 
meaning  of  the  Settled  Land  Acto,  in  wfaioh.. 
capacity  he  also  holds  other  lands  adjoining  Bell's 
Field  and  farming  part  of  the  satUed  heredita- 
ments. 

On  the  loth  Oct.  1S95  he  barrad  the  entail  of 
the  settled  hereditr.ments  by  a  deed  of  that  dato 
duly  enrolled  on  the  16th  Cot  1895. 

On  the  17Ui  Ang.  1896  the  oompany  by  thmr  . 
aolioitora  served  the  plaintiff  and  hia  then  soli- 
dtora  with  a  written  notice  (purporting  to  he- 
aven pursuant  to  tlie  terms  of  the  agreement  of 
the  12th  Deo.  1888)  that,  the  company  having 
abandoned  their  scheme  for  erecting  works  upon 
and  not  requiring  Bell's  Fitld  for  the  purposea  of 
their  undertaking,  proposed  to  sell  the  same- 
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wiChoat  the  restriotion  as  to  bailding  oontained 
in  the  mdenture  ot  the  11th  Deo.  1888,  and 
requested  that  on  payment  bj  thran  of  101.  hU 
consent  might  be  jnren  to  their  bo  aelling.  Witii 
the  notioe  they  tendered  the  Bom  oi  101. 

The  re^aest  and  tender  were  refneed,  theplain- 
mt,  hj  his  solicitors,  denying  that  he  was  ooond 
hj  the  agreement  of  the  l2th  Deo.  1888. 

Nothing  farther  was  done  hj  either  party  in 
relation  to  the  notioe  or  the  Bnbjeot-matter 
thereof  nnttl  the  spring  of  1900,  when  corre- 
«pondence  took  place  between  the  solicitors  (d  the 
partiest  in  whion  the  oompanj  olalmad  and  tiie 
plaintifl  denied  that  hj  vinne  ot  tiia  notice  and 
tender  the  oompaigr  had  a  rieht  to  sell  or  let  the 
Aeld  free  frooi  the  alomMua  reetriotion  as  to 
bttilding.  The  company  also  before  the  oom- 
mencement  of  this  action  erected  a  notice  board 
npon  the  field  adrertlBing  that  the  land  was  to  be 
let  or  sold  for  btdldinepnrpoaes. 

On  the  13th  June  1800  tae  writ  in  this  action 
was  issaed. 

The  only  powers  vested  in  Sir  Oharles  James 
Palmer,  deceased,  in  relation  to  gelling  or  dispos- 
ing of  the  settled  land  or  any  easement  or  right 
appertaining  thereto  or  held  therewith  were  those 
conferred  npon  him  as  tenant  for  life  by  the 
Settied  Land  Acts. 

The  questions  submitted  for  the  opinion  of  the 
oonrt  were :  (1)  Whether  tiie  said  agreement  of 
the  12th  Deo.  ^88  was  binding  npon  or  enforce- 
ftUe  a«ainst  the  plaintiff  or  any  fntnre  owner  of 
tiie  aattlad  land  or  any  part  thereof.  (2)  Whether 
<in  the  erent  of  the  answer  to  the  former  qaes- 
tiob  b^g  in  thenegatiTe)  the  plaintiff  was  entitted 
to  &e  bemeflt  of  md  to  enniroe  the  restrictiTe 
•corenant  oont^ned  in  the  oonreranoe  of  tiie  11th 
Dec.  1888. 

The  parties  thereby  authorised  the  oonrt,  in  the 
«Tent  d  the  answer  to  the  former  question 
being  in  the  negative  and  the  answer  to  the  latter 
being  in  the  afiLrmatire,  to  make  the  declaration 
and  (if  necessary)  grant  the  ingunction  which  were 
cespectively  claimed  by  the  writ  of  aummons,  and 
in  any  erent  to  make  such  order  as  to  oosta  and 
generally  to  make  such  further  or  other  order  or 
■orders  as  to  the  court  might  seem  meet. 

By  the  writ  of  sammons  in  the  action  the  plain- 
tiff daimed  (1)  a  deolaration  that,  having  retard 
to  the  ooTeoant  ot  the  company  oontained  in  an 
indantnn  dated  the  11th  Dea  1888  and  made 
1)etween  the  late  Sir  Charles  James  Palmer  and 
others  of  the  first  and  aeooud  parts  and  the  com- 
pany of  the  third  part,  the  company  are  not 
■entitied  as  against  the  plaintiff  to  build  on  (other- 
wise than  for  the  purpose  of  their  undertaking  or 
works)  or  to  let  or  sell  for  bailding  the  land 
■  -called  Bell's  Field;  (2)  an  injanction  to  restrain 
the  company  from  letting  or  selling  for  building 
purposes  or  from  building  on  (otherwise  than  for 
the  purpose  of  their  und^taking  and  works)  the 
said  land  or  otherwise  committing  any  breach  of 
the  said  covenant. 

Theobcdd,  K.O.  and  O.  F.  HaH  for  the  plaintiff. 
- — There  was  a  binding  contract  made  for  the  sale 
ot  the  land  snlgect  to  the  restrictive  covenant 
under  aeot  4  (6)  of  the  Settled  Land  Act  1882 
before  the  agreement  o£  the  12th  Deo.  1888  was 
entered  inta  That  agreement  may  have  been 
binding  on  the  vendor  personal^',  bnt  it  is  not 
funding  on  the  plaintiff,  who  is  the  vendor's 
«neoess(Hr  in  title  to  the  seUled  land,  as  it  is  the 
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sale  of  a  privilege  annexed  to  the  settled  land. 
The  Settled  Land  Acts  do  not  autiiorise  a  tenuit 
for  life  to  effect  such  a  sale,  and  thenfon  the 
plaii^iff  cannot  be  bonnd  thereby : 

Settled  Land  Aot  1882,  as.  4,  53,  54  ; 

Octanie  8t$am  Navigation  Company  v.  Adh«rbttry, 
48  L.  T.  Bsp.  743 ;  16  Cb.  IMv.  286. 
The  plaintiff  as  the  owner  tor  the  time  bang  ot 
the  settled  land  is  entitled  to  the  ben^t  ti.  the 
restrictive  covenant. 

Vernon  8mUh,  K.G.  and  W.  B.  Sheldon  for  the 
defendants. — ^The  other  lands  subject  to  the 
settlement  ot  wluch  the  plaintiff  is  owner  for  the 
time  b^g  might  have  been  situated  in  some 
distant  county,  and  then  in  respect  el  what  lands 
would  the  jtlaintiff  be  entitied  to  the  benefit  of 
the  restrictive  covenant  ?  [Eadt,  J. — ^It  appean 
from  the  special  case  that  some  of  the  settled 
lands  adjoined  the  property  sold.]  The  plMutiS 
is  not  entitied  to  the  benaftt  of  the  restriotive 
covenant  under  the  circnmstanoea.  The  contrast 
for  sale  and  the  ^[reement  of  the  18th  Deo.  1888 
formed  <me  traiuaotion  and  amounted  to  an 
agreement  for  the  sale  ot  the  land  for  8452..  tin 
payment  ot  the  101.  bwng  deferred  until  the  com- 
pany  should  deure  to  use  the  land  otherwise  tiisn 
for  the  purposes  of  their  undwtaking.  [E&bt,  J. 
—Would  tiiat  be  a  valid  sale  under  the  Settled 
Land  Acts  P]   We  submit  so : 

London  and  Boulk-Wettem  Baiheay  Company  r, 
Oomm,  46  L.  T.  Bsp.  449  ;  20  Ch.  Div.  562. 
The  whole  transaction  was  not  oonoluded  until 
the  12th  Dec.  1888. 

Eabt,  J. — By  an  indenture  dated  the  11th  Dec 
1888  SirCharles  James  Palmer,  the  plaintiff'spre* 
decessor  in  title,  sold  and  conv^ed  certain  freraold 
land  called  Bell's  Field  to  the  company  for  the  ram 
of  835Z.,  subject  to  a  restrictive  covenant.  [His 
Lordship  read  the  covenant  set  out  above,  and 
proceeded :]  The  question  is  whether  the  plaintiS 
IS  entitied  to  sue  on  that  covenant,  and  whetiier 
the  company  can  be  restrained  from  Belling 
Bell's  Field,  freed  from  the  restriction  imposu 
thereby.  I  will  consider  the  matter  first  apart 
from  the  agieement  of  the  12th  Dec.  1888.  The 
company  i^iat  that  the  plaintiff  is  not  entitled 
to  sue  upcm  the  covenant.  They  ccmtend  tiiat 
there  is  nothi^gto  show  what partof  the  adjoiung 
lands  belonging  to  htm  is  entitled  to  the  advaa- 
tage  of  the  covenant,  and  therefore  be  is  not  an 
assign  ot  the  benefit  ot  it.  It  was  a  ante  by  the 
tenant  for  life  in  pnrsuaaoe  of  his  statutory  power 
at  a  prioe  fixed  naviug  remrd  to  the  intended 
user  of  the  land.  On  anch  a  sale  there  is  a 
statutory  power  under  sect.  4  (6)  of  the  Settled 
Land  Act  1882  to  impose  any  restriction,  with 
respect  to  building,  on  the  tenant  for  life  and  the 
settled  land  or  any  part  thereof,  or  on  the  other 
mrty  and  any  land  sold  to  him.  Was  this  done  t 
What  is  the  true  inference  to  be  drawn  from  the 
transaction  P  It  is  that  the  oovenant  was  made 
with  the  vendor  as  tenant  for  life  and  for  the 
benfit  of  the  setUed  land.  The  plaintiff  takes  in 
remainder  under  the  same  settiement  by  virtue 
of  which  the  vendor  was  tenant  for  life,  and  is  in 
possession  of  lands  adjoining  the  land  eold.  He 
18  entitled  to  the  beumt  ot  the  restriotive  oove- 
nant as  owner  tor  the  time  being  of  the  settled 
land.  Therefm  he  is  ^titled  to  enforce  the 
oovenant  as  owner  for  the  time  being  of  the  land 
for  the  benefit  d  whudi  it  ma  entered  into. 
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Than,  what  ia  the  effect  of  the  agreement  ot  the 
12th  Deo.  1888.  and  how  is  it  to  be  dealt  withP 
It  is  argued  on  behalf  of  the  company  that  it 
forms  a  oontemporaneons  transaction  with  the 
conveyanoe  of  the  land.  I  asaame  that  is  so,  bat 
I  mnst  bear  in  mind  the  fact  that  there  was  an 
antecedent  Innding  oontraot  entered  into  in  1887, 
and  that  the  vendor  insisted  on  the  oonTe^janoe 
being  executed  in  accordanoe  witii  the  teima  of 
the  raiginal  agreonent,  which  wu  aooovdingly 
carried  onli.  It  was  argaed  <m  behalf  of  the 
plaintiff  tiiat  ttie  agreement  was  only  intended  to 
applj  to  the  Tendor  personally;  bot  I  oannot 
aooept  that  explanation,  beoanse  Uie  tmstaea  for 
the  pnxpoaes  <»  theSetlied  Land  Act  were  parties 
to  the  agreement.  The  diffionlty  is  than  it  is 
not  snoh  an  agreement  as  a  tenant  for  life  under 
the  Settled  Land  Acta  has  power  to  enter  into. 
It  is  an  agreement  conferring  an  option  on  the 
company  at  any  future  time,  by  paying  101,,  to 
obtain  a  release  of  the  covenant.  There  is  notldng 
in  the  Settled  Land  Aots  empowerixiff  a  tenant 
for  life  to  sell  on  any  such  terms.  It  was  oon- 
tended  on  behalf  of  the  company  Uiat  in  substanoe 
the  tnuisaoticm  amounted  to  one  agreement  for 
the  sale  of  the  land  for  8452.  I  oannot  aooept  tiiat 
Tiew,  because  no  certain  price  of  SiSI.  was  fixed. 
It  was  mereb'  an  option  giren  to  the  oompany  to 
obtain  a  rewase  of  the  reetiiotiTe  oovenant  by 
payinglOE.  Whetlier  it  was  one  transaction  or  two, 
the  result  is  the  aaoie— namdy^  that  the  agreement 
to  release  the  covenant  on  payment  of  101.  at  any 
future  time  was  quite  beyond  the  power  of  the 
tenant  for  life  under  the  Settled  Iiaad  Aots.  I 
most  therefore  make  the  declaration  aAad  for  by 
the  plaintiff. 

S<^icit(n« :  Dinumd  and  Son ;  Chappeli  and  Co. 
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Fa>.  26  and  27. 
{B«t(»e  Lord  ALTnaaToifK,  G.J.,  Dablxno  and 

GHANNILXi,  JJ.) 

Holland  (app.)  v.  Haix  (resp.).(a) 
Hawker — Carrying  to  tell — Carrying  good*  io 
show  on  approfMil  with  a  vtetc  to  eeU — Previous 
requeet  io  a  eonoasser  to  eeind  goodt  on  approval 
— Neeeteity  of  hawker's  Ueence — Hawkers  Act 
1888  (51  *  52  Viet.  c.  33),  m.  2,  6. 
£y  sect.  2  of  the  Hawkers  Act  1888  "hawker" 
means  "  any  person  who  travels  toUh  a  horse 
.  .  .  and  goes  from  plooe  to  place  or  to  other 
men's  houses  carrying  to  sell  or  exposing  for  sale 
any  goods"  &c. 
The  reepamdent  was  sent  oui  hy  his  employers,  who 
vfere  monii/iMfurert  of  sewing  maehines,  with  a 
horse  ana  van  in  leftieft  were  tome  sewiiig 
TuatAines,  with  instrueHon*  to  <wIZ  at  certain 
speei^d  houses  in  different  places  and  show  the 
maehines  on  approved  for  the  purpose  of  selling 
them,  and  he  did  so.  Hone  of  the  persons  in  the 
AouMS  called  at  had  hougfU  or  agreed  to  buy 
machines,  hut  they  had  previously  been  visited 
by  a  canvasser  to  whom  they  had  expressed  a 
desire  to  see  a  machine  to  decide  whether  they 
would  purchase  it.  The  machines  were  shown  at 
these  houses  on  approval,  and  if  approved  of 
thog  wotUd  he  soJd  Mere. 

M  XsfoM  br  W.  W.  Obb,  E^.,  BwilsMMt-Lair. 


[K3.  Bit. 


Held,  that  fhe  respondent  was  going  "from  place 
to  pUtee  carrying  to  seU  "  vnthin  the  msaning  of 
sect.  2,  and  was  therefore  a  "  hawker "  and 
required  a  hawker's  licence;  and  that  he  was 
none  the  less  a  hawker  becatise  he  had  offered  the 
machines  only  to  persons  who  had  previously 
been  visited  by  a  eanveuser, 
Cabb  stated  by  justices  of  the  peace  for  tiie  West 
Biding  of  die  County  of  York. 

At  a  petty  sessions  held  at  Otley  for  the  West- 
Biding  on  the  16th  Aug.  1901,  an  information  was 
prefeired  by  the  appellant  Joseph  HoUand,  oa 
officer  of  Inland  Bevenne,  by  order  of  the  Commifl- 
ucHiers<rf  Inland  Revenue,  against  the  respondent 
William  Hall  and  a  certain  Fred  P(H>plerton,  for 
the  xeooToy  ot  the  penalty  imposed  by  sect.  6  of 
the  Hawkeis  Act  18U8  (51  &  52  Vict.  c.  33). 

The  information  stated  tiiat  Fred  Popplestoa 
and  William  Hall  on  the  19th  April  1901,  at  the 
parish  ot  IXklej,  in  the  West  Biding  of  the 
County  of  York,  did  trade  as  hawkers  without 
having  in  f oroe  a  pnqter  licence  as  bythestatat» 
in  that  behalf  was  required,  contrary  to  the  form 
of  the  statutes  in  twt  case  made  and  provided  ; 
whereby  they  had  forfeited  for  such  offenoe  the 
sum  of  ten  pounds. 

The  respondent  (Hall)  appeared  before  the 
justices  to  answer  to  the  information,  and,  as  it 
appeared  that  the  summons  issued  haid  not  been 
served  upon  Foppleston,  the  justices  proceeded  to 
hear  and  determine  the  information  agunst  th& 
respondrait  ^ne. 

The  Hawkers  Act  1888  imposes,  in  sect  3,  a. 
duty  of  two  pounds  upon  an  excise  licence  to  be 
taken  out  by  every  hawker  in  the  United  King- 
dom Bubjeot  to  certain  exempti<ma,  none  of  which 
apply  to  tills  case,  and  eeot  2  ot  the  Act  dsAnes  a. 
hawker  as  follows : 

"  Hawlcsr "  means  aoy  person  who  tnvels  witti  ^ 
hovse  oe  other  beast  besrhig  or  drawhv  bnrdan.  sad  goes 
from  plaoe  to  plaoe  or  to  otbsr  man's  houses  oanThir  to 
sell  or  sxponng  for  sale  sny  goods,  wares,  or  merobaa- 
dfss,  or  eapoung  samples  or  pattesM  at  say  goods* 
wans,  or  Dunhsndise  to  be  afterwards  deUvind,  and 
inohides  any  person  who  toavals  by  any  mesas  of  looo- 
moti<m  to  any  fdaoe  In  whioli  he  does  not  nsnally  resida 
or  osny  on  bannesi,  and  thsra  sills  or  exposes  for  sal» 
aiqr  goods,  wsces,  or  msrohaadiss  in  or  at  any  honss, 
shop,  zoom,  boolli,  stoU  or  other  plaoe  lAatsver  Uced  or 
QSsd  by  him  for  (hat  purpose. 

Sect.  5,  sub-seot.  2,  provides : 

A  hawker  shall  not  let  to  hire  or  lend  Us  Uosnos  to 
any  psxson  i  Pmvidsd  that  a  ssrrant  mi^  tmvel  with 
his  master's  liosaos  and  trade  Cor  his  ■uurter's  beoeSt. 

Ssot.  6  (1).  If  any  person  does  any  aot  for  whioh  a> 
liosnes  is  reqnlved  hj  this  Aot— (a)  Without  having  a- 
proper  lioenoe  in  force  in  that  behalf  ...  he  shall 
for  every  saoh  offenoe  Ineor  a  fine  of  ten  ponnds  over 
and  above  any  otbei  penalty  to  whioh  he  may  be  liable. 

It  was  proved  before  the  justices  that  on  the 
19th  April  1901  the  respondent  and  Foppleston. 
were  in  the  employm^t  of  the  Singer  Manufac- 
tnring  Company,  who  were  makers  of  sewing 
machines.  The  respondent  and  Foppleston  started 
from  Shipley  in  the  morning  of  that  day  with 
a  horse  drawing  a  covered  van,  in  which  weie 
five  sewing  machines.  They  were  first  eeen  at 
Ilkley  and  about  an  hoar  later  at  Ben  Bhydding. 
Shipley,  Ilkley,  and  Ben  Bhydding  are  separate 
and  distinct  phices.  At  Ben  Bhydding  they  were 
seen  to  go  with  the  van  to  two  houses  known 
reepeetiTely  as  Bedgarfch  and  FiflM^orst.  At 
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Sedgarth  ther  law  a  cerraiit,  and  aaked  her 
if  an^  order  had  been  given  at  that  hooae  for 
a  Be  wing  machine.  Upon  reoeiring  a  reply  in  the 
n^aUve,  they  asked  her  to  ba^  a  machine,  and 
remained  for  two  or  three  minutes  trying  to 
persnade  her  to  do  so,  and  offered  to  feteh  a 
machine  from  the  ran,  bat  she  refneed  to  buy 
•one.  At  Fteldharst  they  saw  two  serrants. 
James  Bailer,  a  canvasser  employed  by  the 
Singer  llanaraotaring  Company,  had  on  the  17th 
April  1901  ooUed  at  this  honie  and  had  aeen 
thoso  two  Mrranti  and  asked  them  to  bar  a 
•ewlng  machine.  He  had  no  machines  iri&  nim 
■aa  that  day,  and  upon  offering  to  send  a  machine 
■<m  approral  was  told  that  he  might  do  so.  Bailey 
■did  not  mention  any  partioalar  und  of  machine 
nor  any  price,  and  there  was  no  a^freement  made 
l^rttber  of  the  two  terranta  with  him  to  pnrohase 
a  machine.  When  the  respondent  and  Poppleston 
went  to  Fieldhnrst  the  two  servants  refused  to 
buy  a  machine,  and  then  Poppleston  asked  if  he 
might  leave  one  there  till  evening.  B^e  left  one, 
■and  it  was  called  fo**  on  the  22nd  April  by  one  of 
the  company's  agents. 

It  was  also  prored  that  when  the  respondent 
and  Poppleston  started  on  their  rounds  on  the 
19th  April  with  the  five  machines  they  had 
instmoaons  to  call  at  eight  different  honsei  to 
show  madiines  on  apmoraL  These  houses  in- 
olndftd  Heldhnrsty  bos  aid  not  include  Bedgartb. 
Kone  of  the  persona  in  tiiese  eight  honeee  had 
agreed  to  bay  «  maohine,  bat  they  had  prarlonaly 
.  expressed  to  a  eanraseer  of  the  Singer  Maanfao* 
taring  Company  a  desire  to  see  a  maohhie  in 
«rder  to  decide  whether  they  would  make  a  pur- 
'Cbaae.  The  fire  ma'shines  in  the  ran  were  taken 
.•out  to  show  to  the  people  at  these  eight  houses. 
Three  of  the  machines  were  taken  back  in  the 
ran  to  Slupl^  at  the  close  of  the  da^,  one  had 
'bem  left  at  Fieldhnrst  as  abore  menUoned,  but 
no  evidence  was  given  as  to  what  had  become  of 
the  fifth  machine.  It  waa  stated  by  the  respon- 
dent in  giving  eridenoe  on  his  own  behalf  that 
the  machines  were  shown  on  approval,  and  if 
satisfactory  tiiey  would  be  sold. 

On  behalf  of  the  appellant  it  waa  contended 
that  the  respcmdent  travailed  with  ahorae  drawing 
«  bordot,  that  he  went  from  place  to  plaoe  and  to 
t>theF  men's  honaea,  and  that  the  maohima  were 
carried  for  aale.  In  support  of  thia  oontention 
the  case  of  O'PeaT.  Crowhvrti  (80  L.  T.  Bep.  491} 
ms  cited  to  the  justices. 

On  behalf  of  the  respondent  it  was  contended 
tliat  the  Act  did  not  apply  to  a  lai^  firm  paying 
-  Tates  and  taxen,  but  was  intended  to  be  a  protec- 
tion to  the  public  against  dishoneat  peraona ;  that 
the  machines  were  merely  sent  out  to  be  taken  to 
houses  at  which  a  canvasser  had  preriooaly  cfdled ; 
that  they  had  bemi  prerioasly  ordered  and  were 
not  carried  for  sale.  The  following  cases  were 
«ited :  Best  v.  LitOe  (I  Borr.  609) ;  Bex  v.  BitekU 
4  Eaat,  346);  and  Jolauon  r.  Hudton  (11  East. 
180). 

The  jasticea  found  ae  a  fact  that  none  of  the 
£ve  aewing  machines  had  been  sold  when  the 
respondent  left  Shipley  with  the  van,  but  upon 
the  evidence  given  they  were  of  opinion  that  the 
maohinea  ware  not  carried  for  aale  within  the 
meaning  of  the  Act  inaamnoh  as  it  waa  intended 
to  offer  them  only,  to  peraona  already  riaUed  by  a 
canvasser,  and  they  accordingly  diamisaed  the 
information. 
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The  queation  for  the  opinion  of  the  ooort  waa 
whether  upon  the  facts  above  mentioned  the 
juatioea  were  right  in  x>oint  of  law  in  holding  as 
aforesaid  that  the  machines  had  not  been  earned 
for  sale. 

Bowlait  (Sir  Edward  Careon,  S-.O.  with  him) 
for  the  appellant.— The  question  is  whether  the 
respondent  waa  carrying  these  goods  for  aale 
within  the  meaning  of  the  aeotion.  Sect.  2 
defines  what  a  "  hawker "  ia ;  then  sect  3  pro- 
videa  for  the  taking  oat  of  an  annual  ezoiae 
licence  by  every  hawker,  with  certain  ezoeptiona 
^ven  in  aab<aect.  3,  and  sect.  6  imposes  a  penalty 
lor  acting  as  a  hawker  without  having  the  proper 
licence.  It  does  not  matter  whetho*  the  horae 
and  van  belonged  to  the  respondent  or  not ;  it  ia 
anffloient  to  brin^  the  case  within  the  section  if 
he  travelled  with  it,  though  the  aervant  could  oae 
the  master'a  lioenoe.  There  are  two  gronnda  on 
whidh  the  demuon  of  Hm  jnstioea  ia  wrong.  In 
the  firat  plaoe,  it  ia  dearly  immg  ao  far  aa  the 
hoaae  Bedgaiih  ia  oonoerned,  aa  no  oanraaaerhad 
called  there  preriooaly,  and  it  oonld  not  be  denied 
that  there  at  least  the  reapcmde&t  did  carry  fen- 
aale ;  aecondly,  tiiere  waa  a  carrying  for  aale  at 
the  other  honaea,  although  a  canvsaaer  had  pre- 
vionaly  oalled  at  the  hoasee.  The  fact  of  the 
canvasser  having  called  makes  uo  diflerenoe, 
though  the  former  case  ia  really  an  d  fortiori 
oaae.  If  the  machinee  were  approved,  they  would 
be  aold  then  and  there.  In  &Dea  v.  Crowhunt 
(80  L.  T.  Bep.  491)  it  was  held  that  taking  a  caak 
of  oil  round  in  a  cart  to  onatomera  in  porauanca 
of  orders  to  call,  when  the  quantity  required  waa 
fixed  by  the  customer  at  hu  hoaee,  waa  hawking 
within  the  meaning  of  this  section.  In  that  case 
the  jaatioea  were  of  opinion  that  the  Act  ^d  not 
app^  to  pmona  calling  at  the  honaea  of  regnlar 
castomara  in  compliaiwe  with  ineriona  xeqaeata 
from  anch  onatomera ;  but  the  oonrt  (Darlinc  and 
ChanneU,  JJ  )  held  that  that  waa  a  wrong  view  at 
the  Act  There  ia  an  exception  (amon^  othera) 
in  favoar  of  persons  aelling  fish,  fruit,  notoaXs,  or 
coal ;  otherwiae  a  milkman  or  baker  taking  roond 
milk  or  bread  would  reqain  a  lioenoe. 

BvfM  UoMt*  K.O.  (2*.  BtiUen  with  him)  for  the 
respfmdent.— The  point  raiaed  in  thia  oaae  is 
one  of  reiy  great  importanoe,  not  ao  mnoh  to  the 

g resent  reapondent  aa  to  mannCiMtanra  like  the 
inger  ICannfaoturing  Company,  to  whom  it 
wotud  mean  a  lai^  yearly  expuidttore  if  thia 
court  were  to  decide  that  there  ought  to  be  » 
lioenoe  in  this  case,  aa  the  licoice  is  »>t  a  lioenoe 
muvlr  for  the  firm,  but  is  a  personal  licence, 
thongn  a  aerrant  may  travel  with  his  mastw'a 
licence:  (see  sect.  5,  sub-sect  2).  The  queaticm 
really  is  this :  Whether  in  carrying  machines  which 
were  to  be  shown  in  pursuance  of  the  canvasser 
having  called  and  having  received  inatructiona 
from  the  persons  visited  to  send  a  maohine forthe 
pnrpose  of  its  being  shown,  the  sending  or  taking 
of  the  machine  to  such  peraon  is  a  "  carrying  to 
sell "  within  the  meaning  of  the  Act ;  in  other 
words,  whether  the  person  who  doea  that  is  a 
"  hawker  "  within  the  meaning  of  the  Act.  The 
only  ground  upon  which  it  ia  contended  he  ia  a 
hawker  ia  hecauaa  it  is  aud  that  he  la  a  peraon 
who  trarela  with  a  horae  and  cart  and  who  la 
"carrying  to  sell."  These  men  went  to  the 
bouse  Bedgarth  by  mistake,  and  that  house  moat 
be  left  out  of  this  case  alt(^thav«BO  that  the 
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mbrtanoe  of  the  matter  ia  that  Huj  vere  to  call 
mieight  hotuea  irhiehthecanTaBsera  had  preTionsly 
minted.  It  is  upon  that  that  the  case  ought  to  bo 
daoided,  as  there  ia  no  finding  with  regard  to  Bed* 
garth  that  thej  called  there  for  the  purpose  of 
eelling  a  machine,  and  that  appears  from  the 
finding  of  the  jostioea  that  they  dismissed  the 
information  as  the  intention  was  to  offer  the 
machines  only  to  persons  already  visited  br  a 
•canvasser,  and  Bedgarth  had  not  been  so  visited. 
If  the  information  had  been  with  regard  to  Bed* 
^arth  alone,  there  conld  not  have  be«i  a  convic- 
tiaOf  as  the  aathorities  show  that  upon  one  sale 
alone  a  man  cannot  be  convicted  of  being  a 
Iiawker,  as  there  would  not  be  a  carrying  "  from 
l^oo  toplac^"  which  is  the  essence  of  the  offence. 
The  pet  of  tba  matter  ia  the  habitnal  oanTing 
from  place  to  place : 

O'Dea  V.  Croiehunt  (uhi  tup.). 

Then,  as  to  Fieldhnrst,  upon  the  statement  in  the 
«aae  there  is  nothing  except  that  the  respondent 
called  there  and  that  the  servants  refosed  to  bay 
»  maehine.  It  it  stood  upon  tha^  there  oonld  be 
no  ooBviotum,  beoaoae  it  would  be  merely  one 
■solaitod  iastanoe.  Thwe  was  umidy  a  carrying 
round  of  these  maohinea  to  leave  them  on 
approvaL  Li  the  wdinary  course  theiy  would  be 
leit  cm  approval,  and  there  would  be  no  aale  antil 
there  was  an  a^rovaL  This  appears  quite 
dearly  from  the  etatement  in  the  case  that  "  none 
<xf  the  persons  in  these  eight  houses  had  agreed  to 
boy  a  machine,"  &o.  Persons  carrying  the 
machines  in  pursuance  of  these  instmctums  were 
not  oanying  them  for  sale.  Be  referred  to 
O'Dw  V.  Crwhwrtt  (vbi  tup.). 

iloirlaU  in  reply.  Curadv.vuU. 

Feb.  27.— Lord  Altbbstonx,  C.J.— In  this  case 
I  have  felt  very  sreat  difficult,  and  I  confess  that 
my  mind  has  floctaated  more  than  once  in  the 
•course  of  the  argument.  If  the  finding  of  the 
magistrates  had  amounted  to  a  finding  that  the 
machines  were  only  taken  to  be  offered  for  ap- 
proval, or  were  only  sent  on  approval  in  pursuance 
of  a  previous  request  made  to  the  canvasser,  I 
fihonld  have  ttonght  we  conld  not  interfere ;  hut, 
After  carnally  considering  this  finding  of  the 
ml^,*iBt^atee,  it  seems  to  me  that  they  liave  not 
found  th^t,  or  intended  to  find  it.  Their  finding 
n  ezpreased  in  these  words :  **  We  were  of  opinion 
that  the  machines  ware  not  canied  for  sale  within 
the  meaning  of  the  Act  inasmuch  as  it  was 
intended  to  offnr  them  only  to  perscms  already 
Tinted  oy  a  canvasser,  and  we  accordingly  dis- 
missed the  information."  I  understand  that 
finding  to  be  this,  not  that  ttiey  find  that  they 
were  not  offered  for  sal^  bat  that  they  were  only 
-offered  for  sale  to  persons  who  had  been  pre- 
-vionsly  canvassed.  Now,  I  think,  if  that  is  so,  the 
m^stratee  were  wrong  in  holding  that  this  man 
was  not  going  aboat  tz^veliing  "  with  a  horse  or 
other  beast  bearing  or  drawing  burden "  and 

foing  "  from  place  to  place  *' — in  fact,  wrong  in 
oldhig  that  he  was  not  a  hawker.  I  think 
the  line  of  division  may  be  clearly  ascertained. 
If  there  is  merely  the  sending  of  articles  that 
pet^le  may  inspect  them  and  see  them,  that  would 
not  make  a  man  who  takes  them  a  hawker,  even 
although  ultimate^  at  some  future  time  a  sa^ 
might  result.  On  uie  other  hand,  it  does  not  seem 
to  me  to  be  less  an  ofEering  for  sale  because  the  , 
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peracHis  who  are  likely  to  be  pnrohaaera  have  been 
asotftsined  before  the  hawker  visits  the  honse. 
Kow,  in  this  case  I  think  there  was  abundant 
evidence  on  which  the  magistrates  conld  find, 
and  I  think  the^  ought  to  have  fonnd,  that  these 
machines  were  bung  taken  about  for  sals,  although 
they  yrem  prvmd  facie  intended  only  to  be  offeied 
on  this  occasion  to  persons  whose  names  had  been 
sent  in  to  the  head  place  of  business  by  the  can- 
vasser ;  and  I  think  cutainly  with  mgard  to  what 
happened  on  this  occasion  that  it  is  quite  clear 
that  tiisre  was  evidence  that  they  were  offered  for 
sale  to  persons  whose  names  had  not  been  sent  in 
by  the  canvasser.  Possibly  tiiat  would  not  be  a 
sufficient  ground  for  conviction  in  cme  aenae, 
because  ,it  was  only  what  I  may  call  an  exception 
and  was  not  the  general  case  that  it  waa  aoppoeed 
waa  being  dealt  with  by  the  magiatoates.  1  eoine 
to  the  amolusion  that,  on  these  facte,  the  magia- 
trates  must  be  taken  to  have  found  that  the 
machines  were  being  offered  for  sale,  and  that  the 
only  reason  that  l&j  thought  the  man  waa  not 
within  the  section  was  that  they  were  ofEered  for 
sale  to  persons  whose  names  haid  been  previously 
mentioned.  I  think  tiiat  that  distinction  is  not 
sufficient,  and  therefore  the  appral  ooght  to  be 
allowed. 

Dablino,  J.  read  the  following  judgment : — ^In 
my  view  of  this  case  the  magistrates  have 
definitely  decided  that  a  person  who  carries  about 
from  place  to  place,  by  means  of  a  horse  and 
cart,  unsold  goods,  and  then  leaves  them  on 
i^proval — so  Uiat  they  are  b^  that  means  sold — 
mea  not  cany  them  to  sell  within  the  meaning  <d 
the  Hawkers  Act  1888,  s.  2.  As  a  reason  for 
this  opinion  they  rely  entirely  on  the  fact  that 
the  persons  who  purchased  had  previously  ex- 
pressed to  a  canvasser  a  desire  to  see  the  gooda 
in  order  to  decide  whether  to  purchase  them  or 
not.  I  cannot  see  that  it  makes  any  difference 
whether  this  desire  was  expressed  to  the  person 
who  earned  the  gooda  or  to  another,  lua  aaaociate. 
If  thia  ^d  alter  the  oaae,  then  an  ordinary 
pedlar  would  rec^uire  no  lioenee  if  he  left  hui 
goods  at  an  inn,  himself  went  round  andoanvaaaed 
people,  and  then  took  his  goods  to  those  who  had 
expressed  a  wish  to  see  them.  It  appears  to  me 
that  the  fact  on  which  the  magistrates  rely  ia 
really  immaterial  to  the  decision  of  the  question. 
I  tbmk  that  the  respondent  is  shown,  on  the 
evidence  in  this  case,  to  have  gone  from  place 'to 
place,  from  honse  to  house,  carrying  goods  to 
sell,  and  exposing  them,  showing  them,  for  sale ; 
and  that  the  goods  were  shown  only  to  those  of 
whom  it  had  been  ascertained  that  they  would 
like  to  see  them  does  not,  in  my  opinion,  prevent 
the  exhibitor  from  being  a  hawker  within  the 
meaning  of  the  statute.  Therefore  I  think  the 
magistrdtes  came  to  a  wrong  conclusion. 

Chanhbll,  J.  read  the  following  judgment 
I  agree.  I  tlibik  there  is  abundant  evidence  stated 
in  the  case  to  justify  a  oonviotion  of  the  respon- 
dent for  tniding  as  a  hawker.  The  only  difficulty 
arises  as  to  the  finding  of  the  magistrates  on  that 
evidence.  If  the  respondent,  and  the  man  with 
him,  were  taking  the  sewing  machines  in  the  van 
from  place  to  place  in  order  to  sell  the  goods, 
they  were  hawking  within  the  meaning  of  the 
statute.  If  thery  had  been  delivering  goods 
in  pursuance  of  previoua  oontracta  of  aate,  o 
oonree  they  would  not  have  been  hanking;  an. 
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eqnally  if  they  were  delivering  goods  on  approval 
in  pursnanoe  of  pTerions  orders  to  aend  goods 
on  approval  they  vonld  not  be  hawldng.  Bat  if 
ijhej  were  taking  goods  aboat  in  order  to  find 
ounomers  for  them,  th^  ironld  not  esoape  being 
hawkers  1^  having  sent  a  person  bemehand, 
whether  an  hoar  or  so  before  or  a  day  or  two 
'  before,  to  aaoert^  what  persons  wnild  be  likely 
to  be  cDstomers,  and  be  villing  to  look  at  tlicdr 
goods,  and  then  only  calling  witii  tbe  cart  at 
places  ascertained  to  be  favourable  for  bnnneas. 
Kow,  ve  have  to  see  whether  the  magistrates 
who  have  refosed  to  oonvict  have  foand  fsots 
which  show  that  the  respondent  was  not  hawking. 
They  have  fonnd  that "  it  was  intended  to  offer 
the  machines  on^  to  persons  already  visited  by 
the  canrasser."  If  that  means  that  the  goods 
were  only  sent  ont  for  delivery  on  apprond  to 
parlionlar  persons  who  had  requested  goods  to  be 
delivered  to  them  on  approval,  it  would  not  bo 
hawkixig;  bat  that  is  not  expressly  fonnd,  and 
the  facta  as  to  the  number  of  machines  and  the 
number  of  booses  seem  to  n^^tive  ibat  view  of 
tbe  case.  It  seems  to  me  that  the  finding  of  the 
magistrates  only  oomee  to  this,  that  the  respondent 
was  oarrying  toe  goods  from  place  to  place  to  sell 
them,  bnt  he  waa  only  intending  to  tiy  to  sell 
them  at  certain  booses  where  it  had  been  ascer- 
tained that  there  were  likely  easterners.  I  think 
that  is  hawking  within  the  stetote,  and,  on  that  view 
of  the  facts,  the  case  oi  O'Dea  r.  Crowhurat  {ubi 
tup,)  appears  to  cover  this  case.  I  think  the 
appeal  mast  be  allowed. 

Appeal  allowed.    Cau  remiiied  io  ike  jueUees 
wUh  a  direetitm  io  eonviei. 

Solidtor  for  the  appellant,  The  Solicitor  of 
Inland  £«wnue. 

Solidtor  for  the  reepcmdent*  6.  D.  Wantbrougk. 


PROBATE,  DIVOECB,  AND  ADUIBAI/rT 

DITISION. 

ADMIRALTY  BUSINESS. 
Friday,  Feb.  28. 
(Beftwe  Babhbs,  J.) 
Thb  AvauSTE  LnancBBB.  (a) 
Salvage— Lifeboat  ssmoes— Serotess  rmtderod  by 
iug  againat  wiA  of  master  of  ealved  veeeel^ 
'Atoara, 

A  JVendk  eieamehip  having  fouled  her  propelhr 
and  become  tabled  woe  iowed  nearly  one  hundred 
mile*  into  port  by  the  tieam  kfeboai  H.  F. 
and  two  iu^t,  the  T.  and  the  D. ;  and  the  lifeboat 
E,  H.,  whtch  wot  required  by  the  rule*  of  the 
National  Lifeboat  Institution  to  accompany  the 
H.  F.,  remained  fast  aetem  of  the  steamehip 
during  the  toioage,  but  otherwise  rendered  no 
eerviee.  The  D.  aeeiMted  in  the  towage  at  the 
request  of  the  master  of  the  V..  but  against  the 
totsh  of  the  matter  of  the  ateaiTiship.  Ths 
employment  of  a  third  tug  was,  in  the  etreum- 
stances,  reasonable  and  prudent^  btU  turned  out 
to  be  unnecessary. 

Held,  that  the  lifeboatmen  in  the  E.  H.  and  the 
tng  D.  were  entitled  to  salvage  remuneration. 

Where  a  ealvor  at  the  remust  of  a  co-sabtor,  but 
against  the  wish  of  ihe  master  of  Me  salved 
vessel,  rsnders  salvage  s&rvices  in  such  drcum- 
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ttaness  that  then  ought  to  have  been  ooosptea^  he 
is  entitled  to  salvage  remuneration. 

This  was  an  action  to  recover  salvage  remonera- 
tion  for  services  rendered  by  the  lifeboats  Helen 
Peele  and  Edmund  Harvey,  and  the  steam-togs 
Victor  and  Dragon,  to  we  steamship  Augnste 
Legembre  in  Dec.  1901. 

The  facts  were  as  follows :  On  the  12th  Dec 
1901  the  Augusts  Legembre,  a  Frfflioh  screw  steam- 
ship of  2603  tons  gross  renster,  whilst  bound 
from  Barrow-in-Fnmess  to  Fort  Talbot  in  water 
In-Uast,  got  her  propeller  entangled  in  a  mawilT^ 
warp  wuhed  overboard  in  a  gale  of  wind  off 
Oaraigan  Bay,  and  could  not  work  her  engines. 
She  then  drifted  before  the  gale,  and  touched 
on  tbe  Barren's  Bocks  off  the  Pembroke  ooast, 
where  she  sustained  some  damage,  so  that  No.  2 
hold  filled  with  water  up  to  the  lerol  of  the  eea 
outside,  and  some  water  got  into  the  ei^niA* 
room ;  hot,  owing  to  the  watert^;ht  doors  beine 
shut  down  and  the  bolkheads  between  No.  2  hoM 
and  the  engine-room  btiiw  watertight,  the  pompa 
were  able  to  keep  down  the  water  in  the  engins- 
room.  She  th«n  drifted  across  the  mootli  of  the 
Bristol  Channel,  and  eventually  on  the  night  ot 
tlie  ISth  Deo.  was  broi^ht  np  with  both  anchwa 
in  twenty-six  fathoms  of  water  about  fifterat 
miles  to  the  westward  of  Trevose  Head.  There 
she  lay  until  the  morning  of  the  15th  Dec.,  and, 
though  tbe  wind  throughoat  continued  to  blow 
a  strong  gale  from  the  N.E.  with  a  very  heavy 
sea,  she  held  safely  to  her  anchors.  Signals  m 
distress  were  not  ezlubited,  but  she  was  seen 
from  tbe  shore  to  be  in  difficulties,  and  Portly 
before  midnight  on  the  14th  Deo,  tbe  HeUm 
PeeUt  a  twin-smrew  steam  Ufeboat  hekmgins 
to  ib»  National  lifeboat  butdtnttcm  and  sta- 
tioned at  Fadstow,  manned  by  a  crew  of 
eleven  hands,  and  of  the  ralne  of^  10,5001.,  oame 
ont  to  Uie  steamer  with  the  Padstow  lifeboat  in 
tow,  which  was  manned  by  a  crew  of  fifteen  t^wh. 
The  master  of  the  steamer  told  them  he  did  mjt 
want  assistance,  but  asked  them  to  wait  until  th& 
morning  to  see  about  taking  her  in  tow. 

On  the  morning  of  the  15th  Deo.,  the  weather 
having  greatly  moderated,  the  steamer  got  up  her 
anchors  with  the  object  of  being  token  in  tow  by 
the  Helen  Peele.  The  steam-tugs  VUdor  and 
Dragon,  which  had  heard  of  the  steamer's  posi- 
tion and  come  round  from  Falmouth  in.  very  bad 
weather,  then  came  up  and  offered  their  assiatanoe. 
The  Victor,  which  was  the  leading  tag,  was  at  onoe 
asked  to  assist  in  tbe  towage,  and  she  accordingly 
made  fast  ahead  and  began  towing  alongside  tfaie 
Helen  Peele  towards  Cardiff,  and  the  lifeboat 
Edmund  Harvey  made  fast  astern  of  the  steamer. 
The  Dragon  also  offered  her  services,  which 
master  of  the  steamer  declined,  as  he  considered 
he  had  enough  assistance  without  her.  Th» 
Drat^on,  however,  kept  alongude  Ua  about  an 
hour,  and  from  time  to  time  offered  her  awrioea, 
which  were  as  often  refused.  The  weatiier  waa 
moderate  bat  threatening,  and  the  sea,  thoojgh 
high,  was  going  down  as  the  wind  fell.  The 
steamer  was  sheering  and  difficult  to  tow  and  was 
making  some  water,  and,  thinking  it  waa  important 
that  she  should  be  towed  into  a  place  of  safety  as 
quicldy  as  poEsible,  the  master  of  the  Victor 
snouted  to  the  steamer  through  the  m^faphone 
that  he  would  not  continue  to  tow  without  a  third 
tug,  and,  not  getting  any  andible  answer  from 
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the  ateamer,  he  asked  the  Dragon  to  make  £aat 
ahead  of  the  Vidor.  The  Dragon  aooonUngly 
made  fast  agunet  the  wish  of  the  maater  of  the 
•teamw,  ancT  aaidsted  to  tow  her  until  midmght. 

On  the  momine  of  the  16th  Deo.  the  ateamer 
ma  Mfaljr  bzonght  to  anohor  in  Cardiff  Boada, 
hanzig  Men  towed  a  distanoe  of  naarlj  one 
hnndred  miles. 

The  Taloe  of  the  AtigiuU  Legemhre  waa  11,400Z. 

It  appeared  that  by  the  rolea  of  the  National 
liileboittt  Institntion  the  crewa  of  the  fi«2en  PeeU 
and  Sdmmnd  Harvey  were  liable  to  make  good 
anTdamase  done  to  the  lifeboats  while  rendering 
aalTOfre  aerrioee,  and  to  pay  for  all  stores  oon- 
snmed  while  employed  for  sMTage  purposes,  and 
that  tiie  expenses  to  whioh  th^  wen  liable 
amoonted  to  abont  602. 

AMpiKalU  K.O.  and  Stokn  for  the  phintiffs. 

Laing,  E.C.  and  MiUer  for  the  defendants. 

Babus,  J.  (after  statii^  the  facts,  prooeeded) : 
—The  real  contest  in  this  case  is  as  to  the  amonnts 
that  ought  to  be  awarded  to  the  Ftefor  and  to 
the  H«U»  PmU,  and  aa  to  whethw  an^tiiing 
ought  to  be  awarded  to  the  men  in  the  hieboat 
EomMnd  Harvey  and  to  the  Dragon.  The  French 
steamer  was  tmooubtedly  plaoed  in  safety  by  the 
efforts  ol  the  salvors,  and.  though  she  had  ridden 
«nt  the  severe  weather  and  had  never  moved  from 
hue  anchors,  she  could  not  get  away  from  the 
place  where  she  was  at  anchor  without  assistance, 
and  it  was  absolutely  necessary  that  she  shoold 
be  towed  by  someone.  The  tugs  did  it  satisfac- 
torily, and  a  reasonable  and  proper  award  must 
be  given  for  tiiat  service.  I  need  say  nothing 
about  the  Victor,  except  to  give  later  on  the 
amount  which  I  think  the  proper  sum  to  award  to 
her.  With  r^rd  to  tiie  Helen  Peele,  I  do  not 
th^  the  case  can  be  treated  exactiy  as  if  the 
eleven  men  in  the  Helen  PeeU  owned  her.  We 
are  tdd  HuA  these  men  are  to  be  tre^sd  in  the 
same  way  as  an  ordinary  lifeboat  service  is  treated 
— that  is  to  say,  they  take  the  salvi^,  and  run 
the  risk  of  paymg  for  any  damage  to  the  tug  or 
the  lifeboat.  I  can  understand  an  ordinary  life- 
boat aarvioe  beln^  dealt  with  on  that  footings 
bat  I  oonfees  that  it  seems  to  me  hsrdly  applioabie 
to  the  case  of  a  ti^  of  this  character,  and  that  I 
must  deal  with  this  case  on  the  footing  of  men 
who  had  rendered  a  service  and  were  liable  for 
any  repairs  that  had  to  be  done.  In  this  case  the 
tiaiHlity  was  not  veiy  great,  because,  although 
thOT  went  out  in  very  bad  weather,  the  tug  is 
bailt  for  the  purpose,  and  after  she  got  to  the 
steamer  tiiere  does  not  seem  to  have  been  any 
unusual  risk  in  the  towage,  which  did  not  com- 
mence until  the  westher  had  moderated.  With 
r^rd  to  the  lifeboat  men*  I  think  thw  are  en- 
titied  to  beoonsidered  in  the  salvs^  award  baoanse 
of  the  peculiar  dronmstmoes  under  whioh  they 
had  to  render  their  services.  We  an  told  that  the 
tng  would  not  be  allowed  to  go  out  without  the 
lifeboat,  as  slie  is  built  expreswy  for  that  service, 
and  the  rale  is  that  she  has  to  tow  out  the  life- 
boat. Practically,  therefore,  the  lifeboat  men  had 
to  keep  with  her,  and  she  had  to  keep  with  the 
lifeboat.  It  seems  to  me  that  this  case  oaght  to 
be  treated  as  if  the  lifeboat  men  formed  psrt  of 
the  crew  of  the  tug,  for,  though  not  really  part  of 
the  crew,  th^  position  is  analogous  to  that  I 
camiot^  thtt^ore,  come  to  the  oonolosioa  that 
they  are  not  to  be  treated  as  in  any  sense 
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instrumental  in  salving  the  property.  With 
r^;ard  to  the  Dragon,  the  question  is  one  pertly  ol 
law  and  partly  ol  nantioal  skilL  Although  the 
tug's  aervioes  wm  not  directly  accepted,  bat 
were  in  Isot  lefosed  hy  the  master  of  the  staiuner, 
the  tug  did  at  the  request  of  the  mastor  ct  the 
Victor  make  fast  ahead,  not  that  it  was  in  fact 
abeolntely  necessary  at  that  time  to  have  man 
than  two  tugs  towing,  but  beoanse  he  at  least 
wished  to  have  a  third  tug  in  case  it  was  wanted 
afterwards,  and  the  Dragon  rendered  a  towage 
sttrice  oi  a  valnaUe  character.  It  is  a  1^;^ 
question  in  this  sense,  that  if  those  services  were 
rendered  in  such  circumstances  that  they  ought 
to  have  been  accepted,  then,  although  the  master 
of  the  steamship,  aooording  to  his  evidence,  did  not 
wish  to  have  them,  an  award  of  some  amount 
should,  as  a  matter  oi  law,  be  made.  It  is  also  a 
nautical  question,  therefore,  whether,  having 
r^ard  to  the  drcumstances  of  the  case,  and  what 
kind  of  weather  might  be  antiiupateid  at  that 
time  of  year  and  in  tut  localify,  it  was  reasonably 
prndent  and  neoeasary  to  have  a  third  tug.  The 
^idsr  Brethren  think  it  was,  beoanae,  afthourii 
the  weather  had  moderated,  it  was  in  tJie  midcDa 
of  December,  when  the  wind  aeems  to  have  been 
flying  abont  from  quarter  to  quarter,  and  no  one 
could  be  certain  as  to  what  would  ta^  plaoe 
before  tiiey  got  to  Oardiff.  That  is  ^e  reason  why 
the  Victor  took  this  third  tug  ahead,  and,  although 
I  think  in  fact  It  did  not  turn  out  to  be  neces- 
sary,  it  was  a  reasonable  thing  to  do.  For  these 
reasons  the  Dragon  must  not  be  excluded,  although 
her  award  should  be  of  a  moderate  character. 
The  award  which  I  make  to  the  various  salvors  is 
the  sum  of  lOOOI.,  whioh  I  propose  to  divide  in 
this  way :  To  the  owners,  master,  and  craw  of  the 
Victor,  5001. ;  to  t^e  crew  of  the  Helen  PeeU, 
3251.;  to  the  owners,  mastwr,  and  crew  of  the 
Dragon,  1001. ;  and  to  the  lifeboat  men,  752. 

Judgment  cKCordingly, 

Solicitors  for  the  plaintiffs,  Thomae  Cooper  and 
Co.,  sj^ents  for  WHliam  Jenkint. 

Schxaion  for  the  defendants.  Batter^  and 
Boekc 


Tuesday,  March  4. 
(Before  Sir  F.  Jbuhb,  Prendnt,  and  Babvmb,  J.) 

The  Htsthbt.  (a) 

CoUitum  tn  dock — Dock  company — Foreman'M 
ordere—Negligenee — ComU. 

The  ownert  of  a  veatel  are  not  liable  for  a  eollision 
aolely  due  to  the  improper  ordera  of  a  dock 
foreman  which  those  in  efiarge  of  her  are  bound 
by  ettUute  to  obey  and  did  properly  obey. 

The  oumere  of  a  ateamehip  damaged  by  eolliaion 
with  a  barge  in  dock  inatituted  an  action  in 
the  City  of  London  Court  againat  the  oumera  of 
the  barge,  and  afterwards  joined  as  defendants 
the  dock  company  to  whose  improper  orders  the 
oumeri  of  the  barge  aUeged  the  eolliaion  was  due. 
The  dock  company  alleged  tJie  collision  was  due 
to  the  negligence  iff  the  barge.  Judgment  was 
given  against  both  a^endanta,  but,  on  appeal  by 
both,  the  judgment  againat  ihe  oumsTt  of  the 
barge  was  set  aside.  The  court,  foUowing  The 
Biver  Lagan  (58  L.  T.  Sep.  773),  ordered  the 
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dock  company  to  pay  the  eotit  cf  tha  pUnniiffB 

and  of  the  auccetrful  de/endant$  bout  i»  tk$ 

court  below  and  of  the  appeal. 
This  was  an  appeal  from  the  jodge  of  the  Oitf  of 
London  Oourt  in  an  aotoon  wbii^L  arose  oat  of  a 
ooiliaion  between  the  plainiifEa'  steamship  William 
Adawuon  and  the  defendants'  sailing  bar^je 
Mysttry  at  the  entrance  of  the  Victoria  Doc^, 
London,  about  2  p.m.  on  the  28th  Oct  1901.  . 

The  facts  of  the  case  were  ehorUj  as  fi^ows : 
The  Mystery,  which  was  bonnd  into  the  Victoria 
Docks  and  was  wtuting  for  the  dock  gates  to  be 
o^tened,  bad  made  fast,  by  orders  of  a  dock  official, 
with  a  rope  forward  and  aft  to  the  outermost 
barge  of  four  which  were  moored  in  tiers  close  to 
the  dock  vraH.  When  the  dock  gates  were  opened . 
the.stem  rope  was  taken  to  the  pierhead,  ana  the 
Jlfyifory'<  head  was  allowed  to  awing  roimd  with 
the  flood  tide  to  get  her  into  pontum  to  alter  tiie 
dock.  The  huge  to  which  the  Imd  lope  was  fast 
waa  alao  allowM  to  swing,  with  the  remit  that 
the  rope  ceased  to  act  as  a  check  rope,  and  the 
Myttery,  while  swii^png  round,  struck  with  her 
bowsprit  the  stem  of  the  WHUam  AdamuM, 
which  was  entering  the  dock.  No  chaige  was 
made  i^ainst  the  William  Adamaon,  but  the  case 
for  Uie  Myatery  was  that  she  was  swinging  as 
directed  by  the  dock  foreman,  and  that  the  stern 
rope  was  let  go  and  the  barges  were  allowed  to 
swing  by  his  orders,  and  that  the  collision  was 
solely  due  to  the  carrying  out  of  these  orders. 
The  London  and  In£a  Dooks  Company  were 
then  added  as  defendants  in  the  action,  and  they, 
both  in  th^  answers  to  interrogatories  and  at 
ihe  trial,  alleged  t^t  the  ooUIsion  was  solely  due 
to  the  n^Ugence  of  those  in  charge  of  the  Myetery. 
The  leanud  judge  found  as  a  fact  that  the 
ooUiaaon  wm  due  to  the  improper  ordim  of  the 
do<dc  foreman,  which  the  Myttery  properly  carried 
out,  but  held  that  although  thoae  in  ehoi^  ot  the 
Mytiery  had  not  been  guilty  of  n^ligence,  her 
owners  were  not  reliev^  from  liability  for  the 
conaequences  of  obedience  to  the  ordm  oi  the 
dock  foreman,  and  accordingly  gave  judgment 
against  both  defiendants,  with  costs. 
Both  defendants  app«ded. 
The  following  are  extracts  from  the  bye-laws  of 
the  dock  company,  made  under  the  London  and 
St.  Katharine  Dooka  Act  1864  (27  &  28  Vict, 
c  olxzviil),  the  dock  company's  private  Act 
Bye-law  2 : 

The  order  in  whioh  Tflesali  are  to  enter  any  dock  is 
in  the  absolute  discretion  of  the  dookmaster,  his  asals- 
taoti  or  depotieB;  and  all  persons  in  charge  of  Teuels 
must  oauM  their  tssssIs  to  pass  . into  tJis  doak  as 
directed     the  dookauMtsr,  Us  aisistsats  ok  dspatlas. 

Bye- law  10: 

All  Tessels  mart  be  tnnsported  to  and  from  tba  rirtr 
tx  any  part  of  the  dook  premises  ths  peraoos  in 
charge  aad  their  oreva  nnder  the  dizsatkai  of  ths  doek- 
master,  his  ssaiitants  or  depnUea. 

Bye-law  17 :  , 
The  dockmaster,  bia  aaustants  or  depntiea,  ma;  at  sny 
tims  giTS  in  auoh  manner  as  he  or  th«j  m^r  tiiink  fit 
totlM  master  or  other  person  in  ohargsitf  any  Tsssel  any 
other  direetions. 

Bye-law  2  of  the  bye-laws  of  1893 : 
His  szpressian*'doakmS8tv"  shall  faiafaideUs  duly 
authorised  depntiss  and  aaaistants. 

The  following  sections  of  the  Harbours,  Dock^ 
and  Piers  Glauees  Act  1847  (10  Vict.  c.  27),  which 
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is  incorporated  in  the  Limdon  and  St.  Tf^t^rnriiW' 
Docks  Act,  were  referred  to : 

SeeL  51.  The  ondartaksrs  miy  ^ipoiut  aoidi  hsriMnr- 
mastcre  as  tbey  think  seoesesiy  (inoloding  in  nuh 
ezpteaaion  dookmastera  and  fnermutera),  sshereinbaton 
defined, 

Seot.  52.  The  batbonr-maiter  may  give  direeKona  (or 
(inter  alia)  regnl&ting  the  time  at  which  and  tba 
manner  in  which  any  veasal  shall  enter  into,  go  out  id, 
ca  lie  in  or  at  the  harbonr,  dook,  or  pier ;  sad  tta  poai- 
tion  moorhig  or  uamomfaig,  plscing  sad  lenoTingvbiUi- 
therein. 

Beat.53.  Tbemaaier  of  every  vessel  within  tbehuboor 
or  dock  or  at  or  near  the  pier  shall  regalate  asob 
Teasel  according  to  the  directions  of  the  hirbonr-aaatar, 
made  in  oonfozmity  with  this  and  the  apeoial  Aeb;  and 
any  master  of  a  Teaaal,  who  after  notice  of  any  asoh 
direction  by  the  harbonr-maater  sarred  npmi  him,  dtalL 
not  forthwith  ngnlate  sneh  vessel  aaewding  to  neh 
direofions  shall  be  liable  to  a  penalty  not  exoacdlog 
twenty  ponnda. 

Serutton,  X.C.  (with  him  JftZbr)  for  the  owners 
of  the  3fyft«-y. — On  the  facta  found  hy  the- 
learned  judge,  the  Myetery  waa  not  guilty  at  any 
negliffanoe,  and  tibe  action  against  her  ought  to 
have  oeok  dismiaaed : 
The  Bilbao,  Laah.  149. 

Piek/ord,  E.C.  (with  him  BucknUl)  for  the  dock 
oompsny.— The  order  to  pass  the  Myatery's  atsm 
rope  ashore  was  in  the  oircnmstancw  a  proper 
order.  The  alleged  order  to  the  bai^ea  to  swu^wsa 
not  given  by  the  dook  foreman,  bat^  even  if  it  was 
given,  the  MyMtery  could  have  checked  her  swing 
and  avoided  the  collision  by  dropping  an  anchor, 
and  was  n^llgent  in  not  doing  so.  If  the  ooUisioa 
waa  due  to  tl^  improper  orders  of  the  dock  fore- 
man, the  dock  company  are  not  liable,  as  the  dock 
foreman  had  no  authority  to  give  auoh  orders- 
The  dockmaster  was  the  only  person  who  had 
power  to  r^ulate  how  vessels  should  come  int» 
the  dock,  ana  he  was  present  directly  the  move- 
ments of  the  William  Adamaon,  The  datj  of 
the  dock  foreman  was  merely  to  asdst  vessds 
with  their  ropes,  and  he  was  not  a  person  whose 
orders  the  Myilery  was  bound  by  law  to  obey. 

Aapvnall,  K.C.  and  Balloeh  for  the  owners  of 
the  iViUiam  Adamaon. — The  learned  judge  was 
right  in  finding  that  the  orders  were  given  by  the 
dock  foreman,  and  were  in  the  circninsUnoea 
improper ;  but  the  Myatery  could  have  carried  oat 
his  orders  without  accident  if  she  had  let  go  aa 
anchor,  as  she  ought  to  have  done  in  the  gudoh- 
stances,  on  her  own  initiative. 

Serutton,  K.C.  in  reply.— The  dock  foreman  wa» 
an  official  of  the  dock  company,  and  was  in 
imiform.  He  was  acting  as  asaistant  of  the  dock- 
master,  and  as  such  was  a  person  who  waa  autho- 
rised by  the  dock  company's  bye-laws  to  giv^ 
orders,  and  whose  orders  the  Myatery  was  bound 
by  the  Harbours,  Docks,  and  Piers  Clauses  Act- 
1847  under  a  penalty  to  obey. 

The  Fbebjdxmt.— -I  think  that  the  findinga 
of  the  learned  judge  in  the  court  below  cover 
the  whole  ground  in  this  case,  with  the  excep- 
tion possibly  of  one  point.  With  these  findinga 
I  am  not  disposed  to  differ,  and,  after  harii^ 
heard  the  observations  made  in  comment  on 
the  judgment  of  the  learned  judge,  it  '•PB^an 
to  me  his  findinga  of  faot  are  Cfflrreot.  On 
these  facts  it  is  ^uite  clear  that  the  desk 
company  alcme  are  liablo,  beoanse  he  haa  foaad. 
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that  ihe  order*  hy  tho  dock  foreman 

mm  wvoag  and  nuataken,  and  tiaA  in  oarryine 
them  ont  the  Mytlwy  did  nothing  wrong.  U 
the  Mff^ery  only  aoted  in  obedienoe  to  the 
orders  of  the  dookmaster  or  his  assistant  and 
obeyed  them  properly,  thea,  asBaminff  these 
ormrs  were  lawful,  I  am  qnite  at  a  loss  to 
see  on  what  ground  the  Mystery  oould  be  held 
to  Uame.  The  only  point  which  has  been  raised 
and  is  not  covered  in  terms  by  the  jadgment  of 
the  learned  jodge  is  the  qnettion  of  the  authority 
of  the  dock  foreman  who  aotnally  gave  the  orders 
ingnestion.  On  the  evidence  it  appears  to  me 
that  the  learned  jodge  mnst  have  held,  and  I  think 
riffhtly*  that  the  dock  foreman  was  a  person 
whose  orders  ooold  bind  the  clock  company.  It 
is  clear  he  was  an  official  of  the  dock  company 
and  was  there  for  the  purpose  of  lookhig  ^ter  the 
barges,  and  it  appears  to  ma  to  be  quite  clear  that 
in  the  mrenmatanees  he  was  a  person  authorised 
to  ^Ttt  the  neoessBiy  orders  to  the  barges  going 
into  the  docks.  By  some  mistake  he  gave  a 
wrong  order.  It  is  impossible  to  say  he  was 
anting  in  these  cironmstances  ontaide  the  scope  of 
his  anthority.  It  is  expressly  provided  by  the 
dock  company's  bye-laws  that  not  only  are  the 
regalations  with  r^ard  to  going  into  dock  to  be 
olMjed,  bat  also  any  otherorder  which  is  thought 
fit  to  be  given  by  the  dookmaster,  or  his  assis- 
tants or  deputies.  In  this  case  a  deputy  or 
assistant  of  the  dookmaster  gave  such  orders, 
and,  that  being  so,  it  appears  to  me  they  were 
orders  given  by  a  person  who  was  the  assistant 
of  the  dookmaster  within  the  meaning  of  the 
Harbours,  Docks,  and  Piers  Clauses  Act  1847. 
For  these  reasons  the  judgment  of  the  oourt  below 
should  stand  as  agunst  tlie  dock  company,  bat 
ought  to  be  reversed  as  regards  the  My$tery. 

BABITE8,  J. — I  have  nothing  to  add  so  far  as 
the  judgment  <^  the  learned  judge  against  the  dock 
company  is  concerned.  But  with  regard  to  the 
judgment  which  he  has  given  against  theMyaiery, 
it  seems  to  be  founded  on  a  misapprehension 
that  her  owners  were  responsible  because  there 
was  no  statutory  enactmoit  relieving  them  from 
liability*  as  there  is  in  the  case  of  the  compulsory 
9mf3cijmeat  ofpilots.  The  dedsion  of  I>r.  Lnsh- 
in^ton  in  The  BU6ao  (Lush.  149}  deals  with  this 
point,  and  lays  down  the  prindple  that  the  ship- 
owner is  not  to  be  held  responsible  for  obeying 
under  compulsion  of  a  statute  any  order  of  a 
harbonr-master  who  is  a  stranger  to  him.  The 
statute  in  this  case  is  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847,  incorporated  in  the  defen- 
dant company's  Act,  which  imposes  the  obliga- 
tion of  obeying  the  orders  of  the  dookmaster  or 
bis  assistant.  The  learned  President  has  dealt 
with  the  question  of  the  dock  foreman's  aatbority 
to  give  tiie  orders  he  did.  The  dock  offioialu  were 
not  in  any  eense  the  servants  of  tfae  owners  of  the 
^yttery,  and  the  owners  cannot,  according  to  the 
well.eBtabli8hed  prindples  of  the  common  law,  be 
held  resp(nuible  for  ^e  acts  of  snch  peraons.  I 
think  the  principles  w^cm  which  The  Saiiey  (18 
T.  L.  B«t.  879)  was  decided  are  exactly  analogous 
and  apphcable  to  the  present  ease,  and,  aooording 
to  these  principles,  the  owners  of  the  Myeiery  are 
not  liable  for  the  collision. 

^fpmoU,  K.G.,  for  the  i^aintifEs  (respondents), 
asked  on  the  anthority  of  The  Miver  Jjagan  (58 
L.  T.  Bep.  773}  that  the  dock  company  ahonld  be 

Vol.  LXXXTI.,  8318. 


ordered  to  pay  the  whole  of  the  costs  both  of  the 
plaintiffs  and  of  the  owners  of  the  Myetery  in  the 
court  below  and  of  the  appeal. 

Pickford,  K.C.  {eontr'i). — There  is  no  hard-and- 
fast  rule  regarding  coats  in  cases  of  this  kind, 
and  the  question  is  always  one  for  the  discretion 
of  the  oonrt  in  each  case.  The  facta  in  The  River 
Lagan  are  Afferent  from  those  in  tliia  case,  as  the 
plaintifb  in  this  case  commenoed  their  actitm 
against  the  successful  defendants,  got  judgment 
against  them  in  the  oourt  below,  and  sought  to 
uphold  that  judgment  here.  In  any  oase  the 
dock  company  ought  not  to  be  made  to  bear  the 
plaintiffs'  costs  ot  the  appeal. 

The  Fbxsjdkht.— I  think  the  plaintifEs  aoted 
reasonably  in  joining  both  parties  as  defendsnta, 
and,  following  the  decision  of  Sir  James  Hannen 
in  The  River  Lagan,  the  whole  burden  of  costs 
should  fall  on  the  ansuccessful  defendant.  I  do 
not  see  any  reason  for  dividing  the  costs  in  the 
court  below  and  the  costs  here,  and  I  shall' 
therefore  order  the  dock  company  to  pay  both 
sets  of  costs,  here  and  in  the  court  below. 

Judgment  aeeordingly. 

Solicitors :  for  the  owners  of  the  My$iery 
(appellants),  Ctarkeon,  GhreenweU,  and  Co. ;  for 
the  London  and  India  Docks  Company  (a|^»el- 
lante}.  Turner,  Son,  and  Foley  for  the  owners  of 
the  WiUiam  Adameon  (respondents),  C.  E. 
Harvey. 


Uonu  of  iMiS. 

Feb.  10  and  14. 
(Before  the  Lord   Chancellok  (Halsbury), 
Lords  ABRBOUBNn,  MACMAaHTBir,  Shahd, 
Brampton,  and  Lindlbt.} 

DovGAM  V.  Maophsbboit.  (a) 

OK  APPEAL  F&OK  THE  SECOND  DIVISION  OF  THE 
COURT  OF  SB8SION  IN  SCOTLAND, 

Trust — Fiduciary  relation — Pwehaee  hy  trustee 
of   beneficiary's  interests-Inadequate  priee — 
Concealment  of  valuation. 
The  ajppellantand  hie  brother  had  vested  interests 
in  equal  shares  in  property  included  in  a  settle- 
ment and  a  toiU,  subject  to  their  mother's  life 
interest.    The   appellant  was   a  trustee  both 
under  the  settlement  and  the  tnU.   In  the  life- 
time of  their  mother  the  brother  offered  to  sell 
his  interest  to  the  appellant,  but  before  the  offer 
was  accepted  the  mother  died.    The  brother,  who 
was  in  impecunious  circumstances,  again  offered 
to  sell  his  interest.   At  this  time  the  appellant 
had  before  him  a  valuation  of  the  trust  estate 
whitA  he  did  not  dispose  to  hie  brother,  and  he 
agreed  to  purehaee  hie  share  at  a  price  consider- 
ably below  the  valuation.    The  brother  after- 
vtarde  became  bankrupt. 
Held  {affirming  the  judgment  of  the  court  belou:), 
that  the  trustee  in  the  bankri^toy  vjas  entitled 
to  Itave  the  sale  set  aside  on  payment  to  the 
appellant  of  tlie  price  which  he  had  paid. 
This  was  an  appeal  from  a  judgment  of  the 
Second  Division  of  the  Court  ot  Session  in  Scot- 
land (the  Lord  Justice-Clerk  (Hacdonald),  Lorda 
Trayner  and  Honcreiff},  Lord  Yonng  dissenting, 

(a)  BcporUd  by  c.  E.  M aldbh,  Baq,,  8ftrrlaur«»-Lftw. 
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who  bad  affirmed  a  judgment  of  the  Lord  Ordi- 
aary  (Lord  Stormonth-Darling). 

The  oase  is  reported  3  F.  553  ;  38  So.  L.  Bep. 
406. 

The  action  was  brought  the  resnmdent,  as 
tnutee  in  the  bankraptcj  of  Jamea  Dongan,  to 
■set  aside  a  sale  br  him  to  hie  brother  John 
Dongan,  the  appeUaiit>  of  his  share  in  cwtaiu 
troat  fonda. 

The  facta  appear  saffiraently  in  the  headnota 
above. 

The  Lord  Ordinary  held  that  the  sale  must  be 
«et  aside,  and  his  judgment  was  affirmed  by  the 
-Second  Division. 

/.  €ra&&  Watt  (of  the  Scotch  Bar)  and  /.  George 
Joteph  appeared  for  the  appeUant. 

The  Lord  Adnoeaie  (Graham  Mnrrar,  K.C.)  and 
B.  Hwvro  (both  of  the  Scotch  Bar),  who  appeared 
for  the  respondent,  were  not  called  upon  to 
address  their  Lordships. 

At  the  conolnsion  of  the  argument  for  the 
appeUant  tiieir  LtHrdshipa  gave  judgment  as 
foUOWB : — 

The  Lord  Ghancbllob  (H^sbury). — My 
Lords :  I  cannot  help  sayiog  that  1  feel  somewhat 
.surprised  at  the  persistent  argument  which  has 
been  placed  before  your  Lordships  in  this  case,  in 
.apite  of  the  role  of  equity,  which  is  perfectly  clear 
to  my  mind  and  oannot  be  departed  from,  upon 
which  we  are  asked,  for  the  first  time  I  believe,  to 
place  a  different  constraction.  Arguments  have 
been  addressed  to  your  Lordships  as  if  this  were 
a  qaestion  between  two  persons  perfectly  inde- 
pendent of  each  other,  each  man  having  a  right 
to  make  the  best  bargun  he  can  for  himself. 
Undoubtedly  that  was  the  view  taken  by  the 
■appellant  here,  for  he  frankly  says  so :  ''I  do  not 
see  that  fairness  has  anything  to  do  with  it ;  if  a 
man  sells  at  his  own  valuation  and  another  bays, 
it  has  nothing  to  do  with  fairness."  He  had  no 
■oone^Uon  of-  the  duty  which  he  himself  owed  as 
trustee  to  the  person  with  whom  he  waa  dealing 
as  beneficiary  and  eetiai  que  tnut.  The  result,  tu 
my  mind,  is  manifest.  The  appellant  acted  in 
pursuance  of  what  his  own  belief  was,  that  he  had 
no  snch  duty  at  all,  and  that  if  he  had  secret 
information  in  his  possession  as  to  what  the 
value  was,  he  might  by  concealing  that  ioforma- 
tion  obtain  3001.  or  400Z.  more  than  he  would  have 
done  if  the  person  with  whom  he  was  dealing  had 
been  acquainted  with  the  value  which  a  skilled 
valuer  had  put  upon  this  property.  OerUunly  it 
is  an  absolute  novelty,  to  my  mind,  to  hear  it 
.gravely  argued  that  such  a  transaction  as  that 
<;an  stand.  I  think  that  every  learned  judge  who 
has  dealt  with  this  question  has  said  that  a  court 
will  always  regard  with  great  suspicion  such  a 
transaction,  and  will  call  upon  the  trustee  to  show 
that  he  has  given  full  informaUon,  that  he 
has  kept  back  nothing,  and  that  he  has  given  an 
adequate  price.  Botb  these  things  fail  here. 
The  traatee  did  not  give  an  adequate  price.  We 
■know  now  that  the  price  was  too  little  in  any  view 
of  it.  He  certainly  did  not  communicate  the 
information  which  he  possessed ;  and  when  I  say 
that,  it  is  not  for  those  who  are  impeaching  this 
^aasaotion  to  prove  the  negative — it  is  for  the 
trustee  to  prove  affirmatively  that  the  information 
was  given.  To  my  mind,  it  is  perfectly  manifest 
that  the  information  was  not  given,  and  I  say  so 
for  two  reasons.    In  the  first  place,  when  the 
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appellant  is  challenged  in  on>3S-ezaminati<m  to 
show  that  he  did  give  it,  he  never  suggests  that 
he  did,  or  that  he  had  taken  any  means  to  do  it, 
or  that  he  had  taken  any  care  that  the  inf<»:ma- 
tion  should  reach  his  brother.  On  the  contrary,  he 
says  if  they  wanted  to  find  out  let  them  go  to 
their  own  agents  and  not  come  to  him.  That  is 
the  line  wmoh  be  takes.  I  assame,  therefore, 
from  his  own  statement,  that  he  could  not  prove 
that  the  information  was  imparted  to  his  brother. 
There  is  anotiier  reason,  if  one  applies  one's 
common  Eense  to  it.  Seeing  the  view  which  he 
took  of  his  rights  and  of  his  own  position— 
natnely,  that  he  was  perfectly  independent,  and 
that  be  was  transacting  buuness  with  a  person  to 
whom  he  owed  no  obligation  at  all — am  I  to 
suppose  that  he  went  out  of  his  way  to  do  what 
no  ordinary  person  dealing  with  another  woald 
do — namely,  show  him  sometliing  which  would 
enhance  the  value  of  the  property  which  he  ViS 
buying  P  That  is  not  the  ordinary  course  of 
mankind.  Although  they  were  brothers  they  do 
not  seem  to  fauve  been  on  particularly  good  term* 
with  each  other,  and  he  himself  repudiates  the 
idea  that  he  was  giving  anything  oat  of  the  wsy 
to  his  brother.  He  says:  "It  he  does  not  know, 
let  him  ask  his  own  agents."  Under  these  oir- 
onmstauces  it  seems  to  me  that  it  is  butniog 
daylight  to  say  that  this  transaction  cannot  stano. 
It  is  perfecUy  obvious,  to  my  mind,  that  it  most 
be  set  aside.  The  only  further  observation  that  I 
wish  to  make  is  that  I  am  a  littie  surprised  to 
find  that  Lord  Young  in  his  judgment  uses  two 
phrases,  and  never  gives  any  exposition  of  the 
ssnse  in  which  he  uses  them.  He  says:  "There 
is  no  legal  objection  to  a  trustee  under  a  settle- 
ment purchasing  the  interest  of  a  beneficiary  so 
long  as  he  acts  uprightly  and  fairly  *' ;  and  later 
on  he  says :  "  The  transaction  will  be  held  to  be 
legal  if  it  is  proved  that  the  trustee  has  acted 
fairly  and  honeBtiy";  then  the  traasaotkm  will 
stand.  That  is  qnite  tme,  bat  the  whole  question 
is,  Upon  what  facts  does  his  Lwdsfaip  rriy  to 
justify  the  use  of  those  adverbs  "  n^ghtij," 
"fairly,"  and  "honestly"!'  To  my  mind,  it  w*» 
neither  honesUy,  fairly,  nor  uprightly  done^andthe 
traniaotion  most  be  set  aside.  I  therefore  move 
your  Lordsnips  to  dismiss  the  appeal  with  oosto. 

Lord  AsHBOuKHX.— Uy  Lords:  I  omeur.  I 
think  it  imposuble  to  concave  a  clearer  case.  It 
was  the  abwlnte  and  obvious  daty  the  appelUnt 
in  this  case,  if  he  thought  that  he  could  maintain 
the  transaction  upon  which  he  had  entered,  to 
have  present  to  his  mind  the  distinct  dn^  which 
he  owed  to  his  brother.  In  his  evidence  he  sajs: 
"I  do  not  see  that  fairness  has  anytfati^  to  do 
with  it."  I  think  that  this  governed  his  entire 
conduct.  He  was  thinking  of  the  best  bargain 
that  he  might  obtain  for  himself.  In  commou 
with  all  your  Lordships  who  have  taken  part  in 
this  hearmg,  I  am  of  opinion  that  it  was  not  deal- 
ing fairly;  that  keeping  back  and  non-disolosare 
of  the  valuation  is  a  circumstance  that  cannot  be 
explained,  and  cannot  be  got  over,  and  it  makes 
the  case  an  overwhelming  one  for  affirming  the 
decision  of  the  court  below. 

Lord  Macnaohten.— My  Lords :  I  entirely 
concur.  I  must  say  that  I  am  surprised  that  this 
action  was  ever  defended,  and  I  am  astonished 
that  after  two  adverse  decisions  the  appallBnt 
should  have  had  the  courage  to  come  to  tfus 
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Hottse.  As  far  as  I  am  aware,  tiiere  ii  no  differ- 
ence whatever  between  the  law  of  Enaland  and 
the  law  of  Scotland  in  relation  to  the  daties  and 
obligations  of  trustees  when  they  are  dealing  with 
their  eeatuu  que  tnut.  I  do  not  find  that  the 
law  is  stated  anywhere  more  concisely  and  more 
clearly  than  it  was  in  the  judgment  of  Lord 
Cairns,  L.C.  in  ThomsonT,  Eastioood  (2  App.  Oaa. 
215).  Now,  did  the  appcdlant  in  this  caw  give  foil 
Talne  P  Olearlj  not.  Did  he  give  all  the  informa- 
tion which  he  poesossod  to  his  brother  P  Host 
certainly  he  did  not  He  had  in  his  pocket  a 
Talnatim  showing  exactly  what,  aooordlng  to  the 
opinion  of  a  most  experienced  Tatner,  this  property 
was  worth.  He  had  it  in  bis  room  at  the  time 
when  his  brother  called,  and  be  did  not  show  it  to 
him.  He  did  not  eren  give  it  to  the  ^^t,  the 
person  to  whom  he  says  that  his  brother  might 
have  gone.  That  was  keeping  back  information 
which  it  was  his  bounden  duty  to  have  oonreyed 
to  his  cestui  que  tnut.  And  it  does  not  matter 
in  the  least  how  or  under  what  ciroamstances 
the  information  was  gadned;  if  he  had  tbat 
information  he  was  bound  to  place  it  at  the 
dispoeal  of  lua  eeriui  ffwe  truMt  mm  whom  he  was 

LotS  Shand.— My  Lords :  I  am  of  the  same 
ofHnion,  and  I  wonia  not  add  (me  word  to  what 
tarn  bean  wBii  fay  your  Lordships  if  it  were  not 
t^t  the  case  is  one  coming  from  Scotland.  With 
regu4  to  the  law  of  Scotland,  I  hare  only  to 
emphause  what  has  fallen  from  Lord  Macnaghten. 
It  naa  not  been  snggested  that  there  is  any  dis- 
tinction in  the  law  of  trusts  applicable  to  such  a 
case  as  this  existing  between  tiie  law  of  England 
and  the  law  of  Scotland.  The  fiduciary  relation 
IB  the  same ;  the  duties  and  obligations  of  trustees 
in  such  cases  are  the  sarae  in  Scotland  as  they 
would  be  in  England.  Here  t&n  trustee  plainly 
did  not  realise  or  appreciate  the  dutj  which  lay 
upon  him  to  ^ve  the  beneficiary  full  informatinn 
as  to  his  position  in  entering  into  this  transaction. 
He  makes  this  quite  clear  by  his  own  evidence. 
He  had  in  his  poFsesaton — do  not  care  how  be 
acqnired  it — tbe  valuation  which  has  been  so  muoh 
spoken  of.  That  is  a  faob,  anA  tbat  faot  he  was 
oonnd  to  disclose  when  he  came  to  transact  with 
nference  to  a  proposed  aoquisition  of  the  share  of 
a  beneficiary.  He  failed  to  do  so,  and  the  failure, 
is  fatal  in  the  question  as  to  the  validity  of  the 
transaction.  With  regard  to  what  I«ora  Toung 
said,  and  the  expressions  which  have  been  referred 
to  in  the  judgment  of  tbe  Lord  Chancellor,  I  will 
<mly  say  that  it  might  have  beon  possible  to 
suggest  that  there  was  integrity,  uprightness,  and 
honesty  on  the  part  of  the  appellant  if  it  had  been 
a  transaction  between  strangers,  and  if  there  had 
not  been  the  relation  of  trustee  and  beneficiary 
subsisting  between  them.  But  the  moment  that 
7on  bring  into  tbe  case  that  tiie  appellant  was  a 
trustee,  having  the  duties  lying  upon  him  as  a 
trustee  in  deiding  with  a  ben^ciary,  and  trans- 
acting or  negotiating  for  the  purchase  of  that 
benefiraaiy'B  share  of  the  estate,  the  question  of 
integrity  and  honesty  drops  ont  d  the  case.  I  do 
not  say  that  he  was  acting  fraudnlentiy,  but  cer- 
tainly he  was  acting  in  violation  of  the  dnty  which 
he  owed  to  his  brother  in  his  character  of  a  bene- 
fitnaiy  under  the  trust.  I  have  therefoi^e  no 
hentaticn  in  saying  t^t  the  case  is  an  extremely 
clear  am,  and  in  ooncnning  in  the  judgment 
pn^osed  fay  your  Lordslups. 


[Ct.  of  App. 


Lord  Bbaiipton. — My  Lords :  I  ooncur,  and  I 
cannot  help  saying  that  I  think  the  appeal  a 
frivolous  and  vexatious  one. 

Lord  LiHOLET. — My  Lords :  I  am  of  tbe  same 
opinion.  I  will  only  add  that  no  equity  lawyer^ 
b^g  told  that  the  valuation  was  not  disclosed  by 
the  trustee  to  his  cestui  que  tnut,  could  uphold 
this  transaction  for  a  moment. 

Interloeatort  appealed  from  aj^rmed,  and 
appeal  diamined  with  coats. 

Solicitors  Sot  the  appellant,  Emeet  Salaman, 
Fort,  and  Co.,  for  Clark  and  Macdowdd,  Edin- 
burgh. 

Solicitors  for  the  respondent,  ^Zmonfi  and  Co.y 
for  8t.  Olair  Swaruon  and  Manton,  Edinbui^h. 


COURT  OF  APPEAL* 

Jan.  13  and  31. 
(Before  Williahb,  Stibuko,  and  Cozek9-- 
Habdt,  L.JJ.) 
Hope  v.  Hope,  (a) 

OBIGIXAI.  MOTION. 

PraeHee — Aj^pea^Seemit^  for  cMts— fbrm  of 

order — Bond  to  he  given.  "  to  Me  eatufaeti/m  of 

the  judge  in  chambert." 
In  ordenfor  eeeurityfor  the  costs  of  appeals  in  the 

Chancery  Divieion,  the  praeHee,  ae  tn  the  Kin^» 

Bench  Ptvuum,  is  to  require  thai  the  seeunfy- 

be  approved  by  the  judge  m  chambers. 
Notice  of  appeal  having  been  given  by  tiie 
plaintiff  in  an  action,  an  order  was  made  on  the- 
19th  Jnne  1901  by  the  Oonrt  of  Appeal,  on  tbe 
application  of  the  defendant,  that  t£a  j^aintifT 
should  proonre  some  soflcuent  persm  mi  hfa- 
behalf  to  give  security  by  bond  to  the  defendant 
in  the  pei^ty  of  1002.  conditioned  to  answer  any 
coats  occasioned  by  the  appeal  in  case  any  should' 
be  awarded  to  lie  paid  fay  the  plaintiff  to  the- 
defendant,  or  that  the  plaintiff  snould  pay  lOOL 
into  court  to  answer  the  costs  of  the  appeal. 

Thereupon  the  plaintiff  tendered  to  the  defei- 
dant  a  bond  for  1002.  executed  by  his  wife. 

The  defendant  refused  to  accept  the  bond,  upon 
the  ground  that  it  was  an  insufficient  security ; 
andhe  gave  notice  of  motion  that  the  pluntiff 
might  Iw  ordered  within  fourteen  days  to  procure 
some  Buffioient  person  on  bis  behalf  to  give 
security  by  bond  in  1001.  to  answer  the  costs,  or 
that  that  amount  might  be  paid  into  courts  or 
that,  in  default  of  sn^  security  being  given,  tlie 
appeal  might  be  cUsmissed  with  oosu  witjiout 
further  ormr. 

On  the  18th  Dec.  1901  the  Court  of  Appeal 
ordered  the  motion  to  stand  over  to  give  tb» 
plaintiff  an  opportnni^  ot  finding  and  completing 
his  security. 

The  plaintiff  then  applied  to  Eady,  J.,  sitting  At: 
chambers,  for  an  order  that  the  d^endant  should 
show  cause  wby  he  refused  to  accept  the  bond  a» 
security  for  the  costs  of  the  appeal. 

On  the  9th  Jan.  1902  the  master  dismissed 
this  application  with  costs. 

(«}  Beportad  >]r  E.  A.  Sosatoblst,  Eiiq^  Buitour^tJiaw. 
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The  plaintiff  took  oat  a  Bomoione  aBklng  that 
the  nutter  might  be  heard  hy  the  judge  in 
peracni. 

The  defendant's  motum  again  oama  on  for 
bearing,  and  he  asked  that  the  appeal  might  be 
dismdnsd  as  the  pliunMff  had  fafled  to  comply 
with  the  ori^nal  order  to  give  Becurity  for  costs. 

A.  F.  Peter$on  for  the  applicant 

The  respondeat  in  person. 

The  Court  (Williams,  Stirling,  and  Cozens- 
Hardj,  L.JJ.)  held  that  the  practice  with  regard 
to  orders  for  secarity  for  the  costs  of  appeals 
from  the  King's  Bench  Diviaipn — as  to  directing 
that  the  security  be  approved — would  in  future  m 
the  piuctioe  wifch  regard  to  appeals  from  the 
Chancery  Bivieion ;  and  that  the  order  of  the 
I9th  Jnne  1901  would  tiierefore  be  amended  by 
inserting  after  the  words  "  security  by  bond  "  the 
words  *'to  the  satisfiiction  of  the  judge  in 
■chambers  "  ;  and,  the  plsintiff  being  dissatisfied 
with  the  ordor  of  the  9th  Jan.  1902  and  with- 
drawing the  summons  which  he  had  issued 
appealing  therefrom  and  the  defendant  con- 
senting, the  matter  was  accordingly  adjourned  to 
the  judge  in  person  in  chambers;  aid  the  defen- 
dant's applicatdon  was  ordered  to  stand  over  until 
the  judge  had  disposed  of  the  question  of  the 
eecurity. 

Solicitors  for  the  applicant,  Hastitt. 
Solicitors  for  the  respoodentt  J/umJey  and 
LumUy. 


Jan.  U,  22,  Feb.  12, 13,  and  March  26. 
(Before  Williams,  Stiblietq,  and  Oozbhs* 
Habdt,  L.  J  J.) 

BiBCH  V.  BiBCH.  (a) 
APPEAL  FBOH  THE  PBOBATE  DIVISION, 

Probate — QraiU — Action  for  revocation  on  ground 
of  fraud — Staying  proceedinga — B«s  judicata 
— Jurisdiction  of  court. 

Although  the  court  ought  to  treat  aefi^voloiu  and 
vexatiout  any  eauae  of  action  in  support  of  which 
the  plaintiff  does  not  produce  evidence  of  facts 
discovered  since  the  judgment  which  raise  a 
reasonable  probability  of  the  action  succeeding, 
yet  it  eanjuit  he  laid  down  as  a  hard  and  fast 
rule  that  ihe  evidence  thus  produced  must  he  of 
muh  a  character  that  it  trould  he  evidence  in 
the  action  Uself.  If  ihe  facts  alleged  to  have 
been  discovered  are  so  evidenced  and  so  maierial 
as  to  make  retuonably  probable  that  the  action 
vnU  sueeeed,  the  action  ought  not  to  be  stayed. 

Where  an  action  is  an  independent  proceeding  to 
set  aside  a  judgment  on  the  ground  that  it  was 
obtained  by  fraud,  it  is  maintainable  when  that 
judgment  has  been  procured  by  ihe  fraud  of  a 
party  to  the  action.  But  a  mere  general  aUega- 
tion  of  fraud,  without  particulars,  cannot  avaU. 

The  limitation  that  a  judgment  can  only  be  set 
aside,  if  at  all,  against  those  who  procured  it  by 
fraud,  does  not  apply  to  a  probate  action,  the 
vjill  being  either  good  or  bad  against  all  the 
world. 

The  plaintiff  in  an  action  against  executors 
dainud,  on  the  ground  of  fraud,  to  revoke  the 
vrobate  of  a  wiU  which  had  been  decreed  to  have 
been  proved  in  solemn  form  of  law. 

(aj  B«pgrtMI  »r  E.  A.  Scsatcblst.  B«q.,  BMrlMor-at-Law. 
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The  defendants  moved  to  stay  the  proeeedinp  ani 
to  dismiss  the  action. 

Seld,  that  the  evidence  of  the  alleged  fraud  was 
inaufficient;  and  that,  therefore,  the  aelionmtght 
to  be  stayed  as  being  frivoUmt  and  vexaHeus, 
and  the  statement  ofetaim  ttruek  out  as  duelos. 
ing  no  cause  of  action. 

Decision  of  Sarnes,  J.  on  a  different  state  of 
evidence  (86  L.  T.  Bep.  118)  reversed. 

Thh  facts  of  this  case  as  stated  in  the  written 

judgment    of    Cozens  -  Hardy,   L.J.   were  se 

follows : — 

Arthur  Biroh  died  in  April  1899.  No  will 
being  forthcoming,  letters  of  administration  were 
granted  to  Walter  George  Biicb,  Edwin  Bircb, 
and  Jesse  Joseph  Birch. 

In  the  month  of  Dec.  1899  two  actions  were 
brought,  one  by  Mrs.  Q-uiae  as  plaintiff  agunst 
the  three  administrators,  and  Charles  Birch  and 
Henry  Birch  as  defendants,  and  the  other  by 
Edwin  Birch,  Jesse  Joseph  Birch,  and  Am^  Binut 
as  plaintiffs  against  Walter  George  Birch  as 
defendant.   These  actions  were  consolidated. 

Each  wtion  claimed  revocation  of  the  lettsn 
of  administiation,  and  probate  was  claimed  of  an 
alleged  will  of  the  18th  Deo.  1897,  or,  altenutiTelT. 
of  adleged  instmctiaiu  fn»n  a  will  dated  the  8ui 
Dec  im. 

The  document  of  the  18th  Deo.  was  Oie  &it 
which  was  produced,  it  being  forwarded  from 
America  by  one  Sanders,  who,  with  one  Fotd, 
appeared  to  be  the  attesting  witnesses. 

The  icstmctione,  which  were  subsequently  for- 
warded from  America,  pnipwted  to  be  attested 
by  the  same  two  witnesses,  and  alao  by  Mr. 
Barnes. 

Walter  George  Birch  pleaded  that  both  of  these 
documents  were  not  signed  by  the  deceased,  or  by 
any  one  at  his  direction,  and  that  they  were 
executed  according  to  the  provisions  of  the 
statute. 

The  consolidated  action  came  on  tor  trial  before 
the  President  without  a  jniy  on  the  22nd  Jme 
1900.  Neither  Sanders  nor  Ford  was  forth- 
ooming.  The  ezistenoe  of  snoh  a  perwm  as  Ford 
was  challenged.  Expert  eridence  as  to  haad- 
writing  was  {pven  for  and  against  the  will 
Barnes,  however,  was  called  as  a  witness,  and 
severely  cross  -  examined ;  and  in  the  result 
the  President  prononnced  for  the  force  and 
validity  of  the  will  of  the  18th  Dec.,  and  ordered 
the  letters  of  adminiatration  to  be  revcdied.  So 
far  as  appears,  all  the  next  of  kin  were  parties 
to  the  consolidated  action. 

The  present  action  was  commenced  Walter 
George  Biroh  as  plaintiff  against  Edwin  Bin^ 
snd  Amy  Birch,  the  executors  of  the  will,  and  it 
asked  that  the  probate  of  the  pretended  will  of 
the  18th  Dec  might  be  revoked. 

The  writ  was  subsequenUy  amended  by  ad^i^ 
the  next  of  kin,  and  aUo  Henry  Guise,  the 
husband  of  Ada  Rose  Guise,  as  defendants. 

The  statement  of  claim  contained  the  folloiring 
allegations : 

(3)  Tb«  Bsid  jodgnient  was  obtoined  agsinat  tiu 
plaintiff  hj  tiie  hand  of  Frederick  Chu-les  Bsnua. 
Alfred  Sanders,  sad  a  psraon  pssiing  by  the  nssu 
W.  G.  Ford,  and  Henry  Gaiae,  the  hnaband  of  Ad«  Bas> 
Goiie,  oaa  of  tha  pUintifFa  in  the  aforesaid  oooaoUdsted 
aati<m.  (4)  In  July  1899  the  aiud  Alfred  Suukra,  at 
the  iuitigation  (rf  and  in  ooBjonotion  with  the  miA 
Henry  Goiaa,  draw  ap  and  foq^  the  pretssded  will 
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dated  December  18,  1897.  The  B&id  Alfred  Sandera,  ia 
pnnnenoe  of  the  smid  fraud  ud  at  the  szpenM  of  the 
Mid  Henzr  GoiM,  went  to  BeltUMN,  United  State*  of 
Ammiea,  aaA  from  Am  imte  a  Mtar,  datad  kagnt  28, 
1899,  faladj  deeeribinf  the  oinnimetejioee  nndu-  wbioh 
the  ■iddpretaided  will  WM  exMoted.  <5)  la  September 
1899,  in  further  pnTraaDO*  of  the  uid  fraud,  laid 
Alfred  Suden  drew  up  eitd  forged  m  doooment  par- 
pmtiD0  to  be  a  will  executed  hj  the  eaid  deoeued  on 
I>aonnber  8,  1897.  The  «ud  Alfred  Senden  wu 
inatigatid  to  draw  up  and  fmga  the  eeid  doonnunt,  dated 
Daaambar  8,  1897,  by  tha  mid  W.  O.  Ford,  aotlnv  on 
babalt  oC  and  aa  the  acentof  tha  aaid  Hamrr  Onla*. 
1^  aaid  Alfrad  Sanderf,  W.  Q.  Fnd.  and  Frederick 
Ohariaa  Bamea  fmndolentir  atgned  the  laid  doonment  aa 
atteatinir  witnaaeea  to  the  due  axeoation  thereof  by  the 
aaid  deoeaaed.  (6)  la  parauanoe  of  the  aaid  fraud  tha 
aaid  Henry  Ouiae  and  Fradariok  Charles  Barnes  faUely 
rapraaantaJ  npcm  oath  to  the  ooort  that  they  were 
steaagaca  to  and  nnaeqnaioted  with  esoh  other  prior  to 
«n  or  aboat  Joly  29, 1899.  (7)  In  fofthar  pnnmanea  of 
tba  aaid  band  the  said  Hmuy  Oniaa  and  Fndariok 
Charlea  Bamea  oonoeslad  (ton  tba  eoort  the  faot  that 
the  aud  W.  Q.  Ford  had  been  inpamonal  communication 
with  the  said  Alfred  Sandara  between  Joly  13,  1899.  and 
Norember  15, 1899. 

The  dafendanta  moved  before  Barnei,  J.  to  atay 
prooeediaf^  iatbis  aotion. 

No  OTidence  waa  filed  in  anpport  of  the  motion, 
bat  the  plaintiff  filed  an  affidavit  hj  himaelt 
ataitog  that  tbe  will  of  the  18th  Dec.  waa  eatlrely 
in  the  handwriting  of  Sanders,  and  veiifjine  a 
letbar.  dated  the  10th  Sept.  1900.  from  a  Mrg. 
Smith,  of  Son  Frajunaco,  addreaeed  to  the  antho- 
ritiea  of  Sootland*yard.  enolosing  what  purported 
to  be  a  confeasion  by  Sanders  that  be  had  forged 
the  will  at  the  anggeation  and  with  the  help  of 
the  defendant  Henry  Gniae,  tben  Henry  Bagley. 

It  was  decided  1^  Barnes.  J.  (86  L.  T.  Bep. 
118)  that  the  court  had  jniiedicti<m  to  aet  aaide 
the  judgment  obtained  by  frand,  and  that  the 
aoti<m  must  be  allowed  to  proceed.  Hi»  Iiordshlp 
abatained  from  expressing  any  opini<ni  otxt  way 
or  the  otber  npon  the  merits  of  tha  case.  Bat, 
Uie  plaintiff  having  sworn  to  the  &cta  which  he 
idleged,  the  moti<m  waa  refaaed. 

From  that  decision  some  of  the  defsndanta  now 
appealed. 

On  the  appeal  an  opportunity  waa  afforded  to 
Viie  parties  to  addaoe  farther  evidence. 

There  waa  expert  evidence  as  to  the  letter 
enclosing  tiie  confession  and  the  confession  itself 
being  in  the  liandwriting  of  Sanders,  who  also 
wrotia  the  will.  There  waa  evidence  intended  to 
prove,  or  at  least  to  ang^Mt,  that  Barnes  waa 
veil  known  to  Henry  Gaise  (formerly  Bagley) 
hefme  the  so>oalled  accidental  meeting,  and, 
indeed,  that  tbeie  had  been  provunu  nwnetary 
traneactiona  between  them.  On  the  other  hand, 
Bamea  and  Eteniy  Grnise  made  affidavits  entirely 
denying  thie,  reaaaerting  the  troth  of  the  evidence 
which  they  gave  at  the  trial  before  the  President, 
and  eoggeating  that  a  mistake  had  been  made 
between  Henry  Bagley  and  his  brother,  James 
Bagley.  Tbe  latter  made  an  affidavit  stating  his 
own  connection  with  Barnes,  and  thaa  confirming 
*o  aome  extant  the  evidence  of  Barnes  and  Heniy 
Gmae. 

C.  A.  RttMMell,  K.G.  and  Whitmon  L.  Bicharda 
for  the  appellants. — £ven  with  the  additional 
affidavite  tliat  have  been  filed  there  ia  no  evidence 
which  can  be  need  at  the  trial  in  sopport  of  the 
atiegaiiona  in  ih»  statement  of  claim.  The  onas 


is  upon  the  plaintiff  to  show  a  reasonable  pro- 
bability of  bemg  in  a  position  to  prove  frand  at 
tbe  trial.  The  a;)pellaats  require  no  evidence  to 
prove  that  the  judgment  of  the  President  in 
npholding  the  will  was  right.  The  acti<m  ihoold 
therefore  be  stayed  as  vexatious. 

Inderwuik,  K.C.  and  WiUoek  for  the  respondent, 
tbe  plaintiff,  read  and  commented  upon  the 
affidavits. 

Chaytor  for  another  respondent. 

Whitmore  L.  Bickardt  in  reply. — The  action 
seeks  to  reopen  matters  in  issue  in  the  probate 
prooeedinga,  and  oonolnded  by  the  solemn  judg- 
ment of  the  court.  We  do  not  deny  that  me 
court  has  jurisdiction  to  impeach  a  decree 
obtained  by  the  fraud  of  parties  to  it : 

Flouwr  V.  Lloyd,  37  L.  T.  Bep.  419 ;  6  Ch.  Div. 

297 :  89  L.  T.  Bep.  613 ;  10  Ch.  Div.  327 ; 
Wyatt  r.  Palmer,  80  L.  T.  Bap.  639 ;  (1899)  2  Q.  B. 

108. 

But  it  is  admitted  here  that  the  parties  to  the 
former  suit — Henrr  Q-aiae  not  being  a  par^ — 
were  innocent  of  the  frand  allied,  and  there  is 
no  authority  to  show  that  a  ueah  action  will 
lie  in  such  a  caae.  The  fraud  alleged  was  not 
otnnmitted  in  obttunii^  tbe  decree,  but  is  pro- 
curing the  will,  and  it  was  directly  involvea  in 
the  issue  raised  and  determined  in  the  former 
sait.  The  matter  ia  therefore  rea  jvdieata,  and 
tite  plaintiff  ia  estopped  by  tiie  judgment  alraady 
pronounced : 

PriMfman  v.  Thoma$,  51  L.  T.  Bep.  843 ;  9  P.  Div. 
70.  210. 

The  statement  of  claim  and  the  evidotce  show 
that  the  plaintiff  relies  npon  new  facta  which  have 
come  to  his  knowledt^e  since  the  decree.  Forgery 
or  no  forgery  was  the  issue  in  the  first  action,  and 
the  alleged  new  fiMsts  only  go  to  abow  who  were 
the  persons  who  forged  the  will  and  procured  tbe 
for^^ery,  and  that  two  of  the  witnesses  committed 
perjury.  In  so  far  aa  forgery  is  alleged,  the  issue 
in  the  present  action  is  identical  with  the  first 
suit  In  BO  far  aa  new  facts  are  alleged  to  exist, 
the  procedure  is  analogous  to  a  motion  for  a  new 
trial  under  Order  XXXIX.,  and  the  action  ought 
to  be  stayed : 

Young  v.  Ktrahaw ;  Burton  r.  Kenhaw,  81  Ii.  T. 
Bep.  531. 

Tbe  evidence  necessary  to  sustain  an  application 
for  leave  to  file  a  bill  of  review  under  the  old 
Ghancery  practice  in  such  a  case  ia  still  necesaary 
when  tbe  defendants  (aa  in  the  present  case) 
challenge  the  plaintiff  to  show  a  case  which  will 
induce  the  court  to  allow  the  acti(m  to  pro«ed : 

Towng  v.  Kvigklty.  16  Vea.  348  ; 

Flower  V.  Lloyd,  87  L.  T.  B«p.  419 ;  6  Ch.  Dir.  297, 
at  p.  300. 

[Oozens-Habdt,  L. J.  —  There  was  a  recent 
caae  in  the  House  of  Lords  which  dealt  wiUi 
the  qoeation  now  before  the  coart.]  That 
was  the  case  of  BogmU  t.  Coak$.  (a)  It 

(a)  HOUSE  OF  L0BD9. 

AprH  80.  1894. 
BoawxLL  V.  CoAKS  (No.  8) 
Ah  aoilon  was  tmoght  tobava  itdedarad  titattiM  Jndg- 
ment  given  hy  1i»  Honss  of  Lords  in  BoitMlI  v.  Coot* 
(Ko.  1)  (55  L.  T.  Bep.  82  11  App.  Caa.  232)  on  the  82ad 
Feb  1886  waa  obtained  by  the  frand  U  tha  ra^frndant 
aod  was  not  UadfDg  npoa  tha  appellant. 
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shows  that,  although  leave  is  no  longer  a  neces- 
sary preliminaiy,  the  conrt  has  the  same  jnris- 
diotatm,  which  it  will  exercise  with  even  greater 

North,  J,  disDtiased  this  action  m  agtioBt  all  fte 
parliss  bat  0116,  on  the  groasd  that  it  was  frivoloiu 
sod  Tfizatioxu,  and  as  abnaa  of  the  proous  of  the  oonrt. 

On  appeal  to  the  Oonrt  of  Appaal  the  deoUion  oi 
North,  J.  was  affitmed. 

On  ^peal  to  the  House  of  Lords  the  following  written 
jodgment  was  delivered,  affirming  the  deoiaion  of  the 
Conrt  of  Appeal : 

Eael  or  SuBORME. — Titj  Lords  :  AlthoOKh  the 
matter  does  not  ssem  to  me  to  be  one  diffiord^,  yet  I 
regard  it  as  one  involving  prinoiplas  of  infinite  impm- 
tanoe.  The  object  of  thia  actionis  toset  asidsa  sttleina 
judgment  of  thia  House  affirming  a  jodgmest  of  tlia 
High  Conrt,  and  rever^g  that  of  the  Conrt  of  Appml, 
hj  which  the  jadgment  of  the  High  Conrt  was  rerersed. 
'tb»  learoed  oonniel  of  ooorae  have  felt — and  all 
70Br  Lordships  mnit  feel — that  it  is  not  for  ni,  at 
anybody's  invitation,  to  review  upon  tiia  merits  whioh 
wsN  before  tfas  Honss  the  dsdston  then  arrived  at. 
The  jndgmsnt  is  Irindfaig :  it  Is  a  final  and  conolasive 
protection  against  further  UtigaUou  to  the  party  in 
whose  favoBT  it  is  passed,  unless  some  adeqnate  ground 
can  be  shown  in  support  of  a  prooeeding  to  set  it  aside 
in  due  course  of  law.  I  am  sot  at  all  prepared  to  say 
that  snob  a  prooeeding  would  be  impoailble.  There  are 
two  elaeies  of  oasaa,  perhaps,  wbioh  ongbt  to  be  distiU' 
gniahed  for  this  pntpoee-  One  is  liiat  of  whioh  the 
esMwated  ease  of  the  Duchcts  p/  Kingtton  (2  Sm.  L.  C, 
9th  edit,  812)  is  as  example,  in  which  by  the  oollusion 
cf  the  pwties  the  prooess  of  the  oonrts  has  been  abased 
and  the  whole  proceeding  m^  be  described  as  it  waa 
deaoribed  in  language  nied  in  tiiat  osse  as  fabula  non 
judicium.  This,  at  all  events,  is  not  a  caee  of  that  kind. 
The  present  case  hlls  within  the  seoond  class— namely 
whether  it  is  not  eoi^ht  to  treat  as  a  nullify  what  has 
passed,  but  to  undo  it  judioiaUy  upon  Judicial  groonds, 
treatfav  It  as  in  itsslf,  and  vntU  Jndioially  zsMindsd, 
valid  and  flnsl.  Now,  it  is  not  dsnisd  ttist,  mdsr  the 
new  loaoties  of  the  High  Coort,  a  motion  may  be 
mads  to  stay  an  action  bvore  it  ie  brought  to  the  hear- 
isg,  on  grounds  which  satisfy  the  oonrt  that  it  ie  of  snob 
a  kind,  or  brought  under  such  oironmstances,  that  it 
<mght  not  to  be  permitted  to  proceed  to  a  hearing  in  the 
wdiaary  coarse.  An  application  for  that  purpose  must, 
^  oouxse,  be  mads }  but  when  the  i^>plioation  is  made, 
it  is,  aa  I  conoeiTe,  tta  bounden  duty  of  ths 
oonrt  to  tales  into  oonddsmtion  the  nature  and 
the  circumstances  of  tiie  case,  as  well  as  any 
otheT'drenmstsnoes  whioh  may  be  tiiought  to  bear  npon 
the  question,  whether  it  ahonld  go  to  a  heaiinir  or  not. 
And  if  it  be  possible  to  present  to  the  mind  a  kind  of 
case  in  which  tiie  exercise  of  snch  a  jnrisdiotion  is 
most  necessary — provided  that  grounds  do  not  appear  to 
the  court  sufficient  to  justify  the  further  ptosecstion  of  the 
action — it  must,  I  eonoeive}  be  a  case  like  tins,  in  whioh 
a  solemn  indgisant  of  two  oonrts,  the  last  bsing  the 
House  of  Lords,  is  sought  to  be  rescinded  and  set  Mide. 
The  old  prsctioe  <d  tiie  Court  of  Chancery  applicable  to 
bills  of  review  may  not  be,  and  I  assume  tot  the  present 
purpose  that  it  is  not,  now  in  use.  A  simpler  and  less 
formal  and  teiAnieal  code  of  prooednre  generally  has 
been  adopted,  which  does  not  expzesaly  require  a  px^ 
liminary  application  to  tiie  oooit  whan  a  prooeeding  in 
the  nature  of  a  bill  of  review  to  set  aside  a  formal 
judgment  otherwise  final  is  taken.  The  same  new  code 
of  procedure,  while  omittiog  to  repeat  the  whole  rule 
of  the  court  requriog  leave  to  be  given  for  the  oom- 
menoement  of  such  an  actitm,  contains  this  other  power 
of  an  equally  summary  nature,  that  the  defendant  who 
is  harassed  by  the  acticm  can  apply  to  the  oonrt,  if  the 
case  be  a  proper  one,  to  staj  its  fnrthtr  proseontion. 
That  is  what  hss  bees .  dose  in  this  case.  I  osBoefre 


oantion  than  before  the  Judicature  Acts.  A 
plaintiff  mnst  still  show  that  the  new  matter 
could  not  with  raasonable  diligence  have  been 

that  the  prisoiples  appUcabla  to  an  cdd  bill  of  review 
ought  to  be  kept  in  mind  and  ought  to  be  i4>pUed  in 
their  full  foroe,  and  srsn  with  greater  freedom  than 
btfore,  when  an  applisaittaB  of  tiiia  kind  is  nuds  to  stay 
the  preesontton  of  as  action  to  get  rid  of  a  foraisr  jndg* 
msst.  I  will  not  lay  sfaess  i^Km  its  being  a  indgisaat 
of  this  House  in  tte  present  ease,  beesnse  I  think  it 
right  to  aaiume  that^  if  a  judgment  of  the  Conrt  of 
Clianoery,  or  of  the  High  Court,  is  in  a  proper  way 
proved  at  the  hearing  of  the  oanseto  have  beisiiobtBinsd 
li^  frand,  it  is  one  wliioh  the  oonrt  can  ronedy.  I  say 
that,  not  by  any  means  disssntiog  &om  the  spirit  ot 
the  obssrrations  made  in  Plewer  t.  Uo^d  (S7  It.  T. 
Bep.419;  6  Gh.  Sir.  207;  89  L.  T.  Bep.  618;  10  Ch. 
Div.  327)  by  ttmt  great  judge  James,  L.J.  and  omonrred 
in  by  Thesiger,  L.J.  that  the  court  ought  to  be  even 
more  than  nsually  cautious  how  it  attends  to  aU  aorta  - 
of  reasons  whicii  may  be  brought  forward,  plaosiUe 
uptm  the  faoe  of  them,  for  diatarbing-  sndi  a  solann 
judgment,  having  regard  to  the  enoxaton*  adaddiC  tt 
unsettUng  ths  principle  m  whhih  the  doolrine  of  rm 
judicata  is  established.  Upcm  that  point  I  will  only  add 
this,  that  it  seems  to  ne  f^at  in  every  ease  t£  this  kmd, 
if  a  motion  to  stay  an  action  is  so  made,  the  oonrt 
ought  to  receive  such  evidesce  pro  asd  con.  as  is  material 
to  the  qnestioB  whether  there  has  really  been,  eisoe  the 
former  jndgment,  a  sew  discovery  of  something  material 
in  thu  amse,  that  prtml  faeit  it  would  be  a  reason  for 
'  setbtng  the  Judgment  Mids  if  it  wore  eatahllrfiad  by 
proof.  Now  In  this  osse  I  do  not  think  Ibmt  the  aOs- 
gations  in  the  statement  of  claim  are  adequate.  It  is 
not  necessary  to  determine  timt  point,  beeauss  it  is 
admitted  that  an  order  snoh  as  that  now  under  a{q»eal 
may  properly  be  made  (in  some  oases  at  all  events) 
not  merely  when  a  demurrer  would  have  Isin  under 
the  old  praotioe,  but  when  some  faots  are  added 
by  afKdavit  besides  what  a{^>earB  in  the  stats- 
mast  of  chum.  But  I  must  say  that  the  state- 
ment here  is  sisgularly  meagre,  to  say  the  least,  and 
iudireot,  and  I  cannot  but  think  is  so  not  aoddentaUy 
— not  through  ai^  slip  on  the  part  of  tlie  learned 
oounssl  who  may  have  prepared  the  pleading — but 
designedly,  and  because  the  facta,  so  far  sa  knows, 
would  sot  have  justified  a  more  positive  and  direct 
statement  of  that  wliioh  is  sought  to  bs  inferred. 
Ths  case  depends  upon  this,  that  it  is  proposed  to  offer 
in  eridsnes  of  txaioA  and  iiiiwspisosnlistlnin  tosBmony 
which  would  go  toprove  that  ashcarthaod  wrliw*BabatnMt 
was  made,  under  the  instrsotions  of  Coaks,  I  snpposs, 
of  a  letter  written  to  Bunyon  on  tiie  ISth  July  1872. 
and  that  that  ehorthand  note  contained  a  paragraph 
which  was  omitted  from  the  press  oc^y  of  the  letter,  or 
that  whioh  purported  to  be  a  correct  teansoript  of  the 
press  copy  produced  and  need  upon  the  fonnor  trlsL  It 
is  said  ^at  the  existence  of  this  shorthand  nobs  has 
been  discovued  sinos  tiie  judgment  of  this  Honaa  in  the 
fnBMT  actitm.  I  am  not  disposed  to  call  into  qoasthm 
the  enfficienoy  of  Emerson's  evidence  to  prove  the  new 
discovery  of  the  matter  of  which  he  speaks.  Supposing 
the  letter  to  have  been  written  in  the  same  terms,  which 
may  or  may  not  have  been  the  case,  and  whioh  might 
be  controverted  if  this  cause  weat  to  a  hearing,  it 
would  not  have  alfected  the  matter ;  but  for  the  prsssut 
purpose  I  will  sssnme  this  to  rsprsssnt  czaotly  the 
terms  of  the  letter  actually  written,  and  of  the  part 
not  produoed  before.  I  will  now  rMd  the  manner  is 
which  it  is  pleaded  as  material  for  the  disturbaooe  of 
the  former  judgment.  Nothit^  whatever  is  allied 
npon  the  matter  of  fact  except  is  par.  51  of  the  stste- 
ment  ot  claim.  It  is  said  that  this  shest  was  **  abstraotsd 
from  his  press  copy  letter-book  in  order  to  avoid  dis^ 
ooveiT  of  its  oontants,"  and  that  the  oopteats  wave 
"dalibsratdy  ooneealsd,"  although  there  was  in  thtt 
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diaooTarad  eulier,  and  that  it  is  to  material  that 
had  it  been  addaoed  at  the  trial  it  would  hare 
probably  affected  the  result: 
Bttngttt»  T.  QoMcoyne,  8  Pb.  25  : 
Thomat  t.  BavUiRgt  (^o.  3)  M  Bmt.  50. 


pcMMuion  of  Cokks  "  SMxmduy  endenoe  of  tliflm,  well 
knowing  that  th«y  w«te  of  vital  importuioe  to  the 
quittoiu  at  iwBt  in  the  aotioa."  Now,  I  tiop  thm, 
mnd  I  have  no  hin^OB  hi  i^infr  that,  altboo^  it 
wonld  have  been  ua  extr«mel7  iinpropeir  thiafir  for  Coaki 
^Ubentalj  to  abattaot  anything  whatarcr  from  the 
doonments  prodaoed,  matariftl  or  immaterial,  if  he  did 
•0  under  tlM  idea  Uwt  it  wae  material,  jet,  when  it 
nomee  to  be  a  qneetion  wliether  a  eolemn  judgment 
ie  to  be  oadooe  b;  a  piooMding  of  thi«  kind,  the  animu 
of  Coaka  ii  not  mongh  to*  the  parpose.  It  most  appe«r 
to  the  eoort  ^t  that  which  wae  abitiaeted  was 
■wtarisL  Coaki  dsnies  in  his  aftdaTtt  this  Impcopsr 
imrpoee  imimted  to  him ;  bnt  ersn  If  it  had  axistsd, 
it  the  doonnent  is  not  shown  to  be  material,  then  the 
oooditions  are  not  folfiUed  npon  which  a  ret  judicata  of 
this  hind  can  be  undone.  Bat  the  paragraph  does  not 
stop  thsre.  This  doonmeat  "  thowed  that  the  defen- 
dants Coaks  and  Booyon  both  knew  before  the  oontraot 
was  approved,  and  whilst  the  skeleton  oass  was  sfeUl 
before  Lord  Bondlly,  that  the  London  and  Frovinaial 
Iiavr  IiUb  Offiee  wore  willing  to  Insure  the  ddandaat 
Harvey's  life  at  a  premiam  of  81.  101.  par  oeat, 
whereas  the  said  defendants  rsprasentsd  to  Locd 
Bomilly  tiiat  12  per  cent,  was  the  lowest  premium 
at  vhioh  the  life  oonld  be  insnrsd,  and  that  the 
lioaidon  and  Provincial  Law  Life  Offloe  wonld  not 
insurs  the  life  at  all."  I  cannot  help  thinking  that 
that  is  not  the  form  In  whidi  tlte  oaae  ought  to  have 
been  ststedi  If  the  dettodaat  had  disoovered  not  only 
that  there  was  sash  a  Istfev,  bat  that  the  representation  to 
Lord  BomiUy  was  not  true  in  point  of  fsot.  The  Utter 
does  not  appear  to  aw  to  show  soy  snoh  thing.  Ths 
most  that  oan  bs  said  of  ths  Isttsr  is  that,  at  ^e  time 
wImd  it  was  written  Coaks  seems  to  have  been  under  the 
inpreasion  that  the  London  and  Provinoial  Law  Life 
CMftos  might  be  willhig,  or  wsrs  wlUfaig,  tofaisareat  8  or 
10  par  oent  for  ten  years,  and  that  he  wonld  like  to  get 
aa  insmaaee  with  them.  If  w»  axe  to  take  the  doea- 
OMBt  as  sxpreseing  the  terms  of  what  was  aotnall; 
written,  jndging  by  what  appears  upon  the  faoe  of  fcbe 
•document,  the  impressitm  npon  Coi^s's  mind  seems  to 
have  been  prodaoed  by  some  inference  drawn  by  him 
'from  a  letter  which  he  had  then  recently  received  from 
Bnnjon;  and  the  lettsrs  wbltdi  sre  referred  to,  the 
«iilj  letters  whtoh  see  referred  to  which  ever  were 
or  are  now  hi  evidence  (sad  It  is  not  alleged  that 
aayothsM  have  been  disoomed),  sppsar  to  ms,  and 
T  thiak  to  all  your  Lwdsbipe,  not  to  warrsnt  any 
«nch  inference.  Coaks  suggesta,  epasking  twenty-two 
arears  after  the  letter  was  written,  that  it  was  probably 
written  by  him  nnder  a  confusion  arising  from  a  mistake 
in  bfs  miad  as  to  ths  office  for  whi<^  the  particalar 
Bsediasl gentleman waa acting;  andloaanot  h^p  saying 
Uiai  aniass  to  the  oliur  snggsatioas  which  have  besD 
mads  this  is  to  he  added,  tl^  other  letters  have  besn 
anppreesed,  that  i^>pears  to  me  to  be  a  much  more  pro- 
bable explanation  than  any  which  can  be  found  by  com. 
paring  that  letter  with  the  letters  actually  written  by 
Bonyon  and  in  endeaoeu  Bnt  the  letter,  at  all  events, 
does  not  show  that  Coaks  (I  will  say  nothing  about 
Banjon,  fw  it  clearly  does  not  show  it  as  to  him)  stated 
anything  which  was  not  actually  the  faet :  and  the 
■tatsment  of  oUim  to  have  allsged,  if  the  truth 

had  been  eo,  that  tiie  fast  was  ttat  Oie  LondiHi  and 
PTovineial  Iaw  Life  CMEes  were  wllUng  to  iasiire  upon 
those  tesms,  and  ttiat  tin  plmntiff  hsd  recwtly  dis- 
covered that  Ihey  were  so  willing.  In  point  of  fact,  if 
Hardy's  evidence  is  not  to  he  rejected  ss  improper  to  be  I 
oonsideEed  at  this  time.  It  seems  to  me  to  prove  at  this  ' 


[Or.  o»  App. 


[OozENs-HAaoT,  L.J.— The  case  of  ThmnoM  t. 
BawUngM  {uH  sup.)  is  reported  on  appeal  in  11 
L.  T.  Bep.  721;  13  W.  R.  248).]  TU  eridence 
here  doee  not  satisfy  the  conditions  leCemd  to  in 
thoee  eaaa*.    The  alleged  comfanioa  oaaaot 


distance  of  time,  conolnsively  and  inoontrovettibly,  that 
the  Loudon  and  Frovinaial  Law  Life  Offioe  had  dtme 
nothing  iritatevsr,  had  taken  no  step  whatever,  had  given 
no  gvonad  irtiatever  for  auy  soch  belief  as  that  Ihey  wore 
wHUng  to  insnre  npon  those  terms :  sad  the  stateaunt 
mads  to  LordBomilly  three  days  before  appears  to  wm 
upon  the  affidavits  now  before  tiie  House,  tsksn  in  oon- 
neotimt  with  this  Istter,  to  be  absolntsly  and  unqnes- 
timshly  true — tine  in  a  sense  which  could  not  to  a 
reasonable  mind  have  been  affected  in  ths  slightest 
dsgres  1^  ths  knowledge,  if  the  knowledge  had  been 
oommumoatsd,  that  Coaks  had  hesn  three  dsjs  aftsr- 
wardaundsrthesnoneonsimprsssion  that  fee  London  and 
Provindal  Law  Life  OSes  would  do  that  which  Vbof  never 
expressed  any  idsa  of  doing  and  which  your  Lordships 
must  inferthey  were  never  asked  todo.  My  Lords,  aothfaig 
was  done  nptm  the  footing  of  this  letter.   It  is  not 
alleged  that  anything  of  the  kind  has  happened.  The 
whole  ease  therefore  ssems  to  me  to  be  this :  that  a 
solemn  jndgmsnt  of  your  Liadships'  House  is  to  be 
bcoogfat  under  revisw,  and  that  the  partiss  axe  to  go  to  a 
trial  of  It,  hscauas  in  this,  I  will  not  nj  eqafvooal 
manner,  bnt  indirsot  manner,  it  is  rather  implied  thsn 
asssrtsd  that  a  statsmsnt  was  in  snbetsnce  falss,  whhdi 
npon  the  svidsnos  oitered  in  support  of  this  motion 
^ipears  to  have  been  ia  anbstanoe  true.   Well,  there 
was  aa  opptMrtunity  of  croas-examiniog  Har^  and 
Coaks.   The  appsUaat,  in  his  affidavit,  tsUs  as  that  he 
dslttMrately  dstwmised  not  to  nse  that  opportoaity  i  he 
dMse  to  take  hie  stead  nptm  his  sivposed  .right,  on 
patUag  bsfore  the  oourt  sobh  a  statsmsat  of  oUim  as 
that  whiidi  la  hefcre  your  Lordships,  to  go  to  a  hsaring. 
The  affidavits  sworn  by  the  appellant  and  Emerson  show, 
I  think,  that  the  appellsnf  s  object  ii  not  so  much  to 
snbstantiats  this  all^tion  or  anytiiiiig  connected  with 
It,  bnt  to  establish  thia  and  other  things  besidss,  which 
are  now  abandoned  at  the  bar,  and  that  really  he  thinks 
by  sU^riUg  this  hs  has  a  rig^t  to  go  on  and  ooadnct  in  a 
fltrfahitig  manmrr.  with  the  hope  and  with  the  expectation 
of  discovering  new  fhlogs  ia  addition  to  this,  a  suit  the 
object  of  which  is  to  destroy  a  judgment  of  tliis  House. 
In  my  jodgmsnt  be  was  mistaken  in  the  idea  that  it  was 
not  the  proper  tine  to  lay  a  foundation  for  hts  suit  by 
evidsnos  thai ;  and  I  most  strtmgly  suspect  that  he  never 
would  have  acted  npon  any  such  idsa  Imd  hs  beoi  in  a 
position  to  most  Hw  case  at  all,  by  snyevidaaos.  Thsre 
is  no  possible  ground  for  surmising  tbat  Haidy  either 
does  not  speak  the  truth  or  gives  sudi  imperfect  evidence 
tiiat  npon  that  material  matter  anything  which  ooold 
effect  tiie  judgment  of  any  oourt  of  jn^tice  oonld  ever  be 
added  to  it  because,  in  the  first  place,  the  suggestion 
that,  though  no  application  wss  sver  msdeto  the  London 
snd  Provincial  Law  Life  Offioe,  or  considered  by  them, 
there  may  have  been  prirate  convenations  wiUi  indi- 
vidaal  dinotors  of  that  oompsny,  is  one  of  so  perfectly 
arbitrary  a  kind,  that  in  my  judgment  your  Lordships 
ought  not  for  a  moment  to  entertain  it  unleu  there  be 
po^tfve  proof  of  it  given ;  and  there  is  not  so  much  as 
an  allegation,  for  tluve  is  so  allegation  at  all  as  to  the 
London  and  Provincial  Law  Life  Office ;  the  only  allega- 
tion is  as  to  what  is  supposed  to  be  proved  by  Coaks' 
letter.    Bat,  in  my  judgment,  to  make  Coaka'  letter 
material,  it  was  absolut^y  necessary  to  go  on  and  show 
that  the  London  and  Provinoial  Life  Office  was  pr^red 
to  insure,  aad  ia  the  absence  of  that,  tlte  letter  is  perfsijtly 
worthless  for  any  purposs  bearing  upon  the  decision  «F 
the  eese.   Was  or  was  not  this  a  matter  propw  to  be 
gone  into  vpoa  the  present  motion  P   That  ssems  to 
me  to  be  the  only  question  which  ultimately  arises; 
and  ia  my  jadgment  it  was  moat  material  to  tiwt  ques* 
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possibly  be  made  erideiioe  in  the  absence  of 
Sandera.  It  is  not  soegested  that  the  pUuntiff 
can  prodaoe  him.  Tne  other  allegatiuna  are 
siumlj  based  npon  "information  and  belief" 
witnottt  dieclouiig  the  sonroe  of  knowledge,  and 
this  ie  clearly  insnffioientk  and  renders  the  eri- 
denoe  inatbuiaiible : 

S*  J.  L.  Tonng  MwKufaetming  Company  Ltmif«d> 
83  L.  T.  418  ;  (1900)  2  Cb.  753. 

Horeorer,  the  witnesses  Bamed  and  Gaise  have 
both  made  affidavits  confirming  the  eTidenoe 
giTen  in  the  preTions  case,  upon  which  it  is 
acknowledged  tkat  the  President  relied*  and  the 
mere  all^alion  of  perjury  by  tl»m  is  not  aJone 
sufficient  to  support  this  action : 

Flower  t.  Uoyd,  39  L.  T.  Bep.  613 ;  10  Ch.  Dir. 
327. 

We  also  rely  on  the  decisions  as  to  the  evidence 
required  upon  motions  for  new  trial  on  disooveiy 

new  facts.  The  Court  of  Appeal  has  juris- 
dicticm  to  enlarge  the  dme  for  ^^pealing  in  a 
pnqter  caa^  and  will  also  grant  a  new  trial  if 
some  new  evidence  has  beu  disoorered.  Bnt 
sodi  eridenoe  must  be  so  definite  and  oonolnsiTe 
in  character  as  to  materially  affect  the  nsnlt 
previously  arrived  a.%  and  not  manly  oath 
against  oaUi: 

Andtraon  v.  Titmas,  36  L.  T.  Bep.  711. 

Furthermore,  it  the  plaintiff's  case  is  a  sub- 
stantial one  it  discloses  a  criminal  offence,  and 
these  proceedings  shonld  be  stayed  until  the 
defendant  Henry  Guise  is  prosecuted  to  con- 
notion: 

AppUby  r.  JVoatltn,  54  L.  T.  B•^  135  ;  17  Q.  B. 
Dir.  98. 

If  the  action  is  allowed  to  proceed  tiiere  can 
never  be  finality  in  litigation.  A  defeated  liti- 
gant would  be  in  a  posiGum  to  bring  an  action  to 
set  aside  any  adverse  decision,  file  a  statement 
<rf  claim  alleging  fraud,  and  support  it  by  an 
affidavit  based  on  information  <  and  belief,  while 
the  alleged  fraudulent  party  is  not  proceeded 
against  criminally.  In  actions  where  the  issue 
in  the  first  instance  is  "  fraud  or  no  fraud,"  and 
fraud  is  not  sustained,  the  defeated  litigant  ought 
not  to  be  permitted  on  the  subsequent  discovery 
of  some  new  dement  of  fraud  to  raise  the  same 
issue  in  a  second  action.   They  referred  also  to 

TWMl  V,  Bmvmont,  1  Biog.  339 ; 
Baker  v.  Wadtworth,  67  L.  J.  801,  Q.  B. 

Cur.  adv.  vult. 


tion,  wUoh  beyond  all  donbt  ooght  to  have  been  gone 
into  iqiOB  tbis  motion — namely,  whetber  snjthing 
material  to  ^istiiTb  (if  proved)  the  jodgment  of  ibis 
Eonaehad  been  newly  diaoovered  by  the  plaintiff.  That 
involTes  a  double  propoeition ;  first,  that  lometbing  has 
been  newly  dieooTered,  which  is  all  they  have  attempted 
to  prove,  and  then  tbat  tfaat  sometbing  ii  material.  And 
there  is  a  total  defect  both  of  allegation  and  of  evidence 
of  tbat  which  alone  ooold  make  it  material.  That  eeeme 
to  me  to  be  a  matter  most  proper,  I  will  say  more,  for 
the  purposes  of  jnstioe,  most  aeoeeBary  to  be  gone  into 
vpon  the  molioa  wUdt  was  aotnally  lude ;  and  I  have 
no  hesitation  in  saying  that  in  my  opinion  it  has  bean 
dealt  with  moit  properly  by  the  courts  below,  sad  tbat 
your  Lordehipe  ought  now  to  dismiss  this  sppssl  with 
oosta. 

Lords  Watson,  If  acnaohtbn,  Uorbis,  and  Suand 
Appeal  di$miued  wUh  cotU. 
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March  26. — The  fUlowing  vrritten  judgments 
were  delivered : 

Williams,  L.J. — We  think  that  the  judgment 
must  be  reversed,  but  it  is  right  to  state  that  tiie 
evidence  before  ns  is  very  different  txom  that 
before  Barnes,  J.  The  question,  which  in  form 
has  to  he  decided  in  the  present  oaae^  la  whethw 
or  not  the  action  ought  to  be  stayed  as  frivolous 
and  vexatious,  and  whether  the  statement  of 
claim  ought  to  be  struck  out  as  dieclctting  no 
cause  of  action.  Now,  as  to  the  former  part  of 
the  question— that  is,  whether  the  action  is 
frivolous  and  vexatious— one  is  bound  to  include 
as  an  element  to  be  considered  the  fact  that 
there  has  already  been  a  jodgment  binding  the 
plaintiff,  affirmi^  the  signature  ot  the  will  of 
the  18th  Deo.  1897  to  be  the  signature  of  the 
testator  Arthur  Birch,  and  by  necessary  implica- 
tion thA  attestation  by  the  witnesses  of  the  will, 
and  by  the  terms  of  the  judgment  as  delivered 
the  attostation  of  the  instructions  for  the  Bth  Dec 
tor  the  will.  And  I  think  tbat  the  court  ought  to 
txeat  as  trivoloos  and  vexations  any  cause  ot 
action  in  support  ot  iHuoh  tiie  plaint  does  not 
produce  evidence  (rf  &ct8  discovered  ance  the 
judgment  which  raise  a  reascmable  probability  of 
tbe  action  succeeding.  Bnt  1  do  not  think  uat 
it  can  be  laid  down  as  a  hard  and  fast  mle  that 
the  evidence  thus  produced  must  be  of  such  a 
character  that  it  would  be  evidence  in  the  action 
itsdf.  I  can  quite  concmve  ot  a  case  in  which 
there  was  evidence  of  a  fact  which  vrould  not  be 
evidence  in  the  action  itself,  which  evidence 
would  nevertheless  make  it  impossible  to  say  that 
there  was  not  a  reasonable  prospect  of  the  action 
to  set  aside  the  judgment  b«mg  successful. 
Suppose  a  case  ot  a  judgment  based  on  the 
validity  of  a  document  vouched  by  one  witness 
alone;  suppose  that  tbat  vritness  had  sent  to  the 
police  authoritim  a  confession  that  the  docoment 
was  fcn-gBd  by  him,  and  that  that  witness  had 
written  to  say  that  he  desired  to  letvm  from 
abroad  to  give  himself  ap  tor  trial  for  the  ofdsnoe 
of  forgery  ;  suppose  that  tiie  witness  had  aotnally 
taken  chip  for  the  purpose  of  coming  to  England 
and  surrendering  for  his  trial ;  and  suppose  that 
he  was  accompanied  by  an  English  police  officer 
sent  io  meet  him ;  suppose  then  that  the  ship  is 
reported  as  lost ;  none  of  the  matters  included  in 
this  hypothetical  case  could  be  had  as  evidence  on 
the  trial  of  the  action.  But  I  do  not  think  that 
it  would  be  possible  to  describe  the  action  as 
frivolous  and  vexations,  nor  do  I  think  that  in 
such  a  case  the  weight  to  be  given  to  the  prin- 
ciple interMt  reipublicx  tU  tit  finit  litium  is  such 
as  to  compel  the  court  to  stay  as  frivolous  and 
vexatioas  an  action  brought  to  set  aside  a  judg- 
ment. I  should  think  uiat  in  snoh  a  case  the 
action  ooght  to  go  on,  so  as  to  give  the  plaintiff 
the  opportnnity  ot  discovery  in  the  action.  Nor 
do  I  think  that  in  'raoh  a  case  the  discovery 
could  properly  be  described  as  "  fishing."  Bnt 
in  each  ease  it  is  a  question  ot  d^ree.  Is  tiie 
fact  alleged  to  have  bc«n  discovered  so  evidenced 
and  so  material  as  to  make  it  reasonably  probable 
that  the  action  will  sncoeed  P  If  it  is,  I  think  the 
action  ought  not  to  be  stayed.  In  the  present 
case  my  brethren  do  not  think  that  tbe  eridence  ot 
the  handwriting  ot  Sanders  and  the  contents  of 
the  letter  forwarded  to  the  police  are  sufficient, 
even  in  a  case  in  which  the  evidence  which  led  to 
the  ju^pnent  raised  in  the  mind  of  the  judge 
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who  tried  case  otmsiderable  doubt,  it  not 
niBpicixm,  and  I  do  not  thhik  I  ought  to  differ 
from  them  on  Bnch  a  qoeaUon. 

SrisLiKa,  L  J. — I  have  had  an  opportonitj  of 
reading  the  judgment  of  Gozens-Hardy,  L.  J.,  and 
I  entirely  ugree  with  it. 

Gozih8.Habdt,  L.J.—Tbii  is  an  appeal  from 
an  order  of  Bamei,  J.,  who  refused  an  applica- 
tion by  the  defendants  to  sti^  all  the  proceedings 
in  the  action,  and  to  strike  ont  the  statement  of 
clum  on  the  ground  that  tiie  qneeticm  raised  has 
mlxeack  been  heard  and  adjnaioated  npon,  and 
that  the  aotion  is  frivolons  and  TexaUmis.  The 
&cts,  so  far  as  admitted  or  prored  beycmd  ones- 
titm,  may  be  shortly  stated.  [His  Lordship 
stated  the  facts  of  the  case  as  above  set  forth, 
and  continued :]  Now,  it  is  plain  that  in  the 
action  tried  beiFore  the  President  the  distinct 
issue  was  raised  whether  the  all^[ed  will  was 
signed  by  Birch.  The  judgment  in  that  action 
is  oinding  upon  the  plaintiff  unless  and  until  set 
aside.  This  is  not  an  appeal  by  the  plaintiff 
from  that  jnc^ment,  or  an  application  for  a  new 
trial.  The  present  action  is  an  independent  pro- 
oeeding  to  set  aside  that  judgment  on  the  ground 
that  it  was  obtained  by  fraud.  I  do  not  doubt 
that  such  an  action  may  be  maintained,  at  least 
when  Hie  judgment  has  been  procured  ^  the 
fraud  of  a  partj  to  the  action.  Here  Hsnty 
Gniae,  against  whom  frand  is  alleged,  was  acting 
for  and  as  the  agent  of  his  wife,  who  was  a  par^, 
and  she  must  oe  affected  by  his  frand.  In 
BotuteU  T.  Codk§  (No.  2),  Bmith,  L  J.,  who 
delivered  the  judgment  of  the  Court  of  Appeal, 
after  dealing  with  the  case  against  tiie  defendant 
Ooaks,  who  was  alone  charged  with  the  frand, 
proceeded  as  follows :  "  As  regards  the  point 
taken  by  the  Solicitor- General  fortheother  defen- 
dante — viz.,  that  the  judgment  can  only  be  set 
aside,  if  at  all,  against  those  who  procured  it 
hy  fraud,  and  it  is  not  suggested  that  the  other 
defendants  had  anything  to  do  with  the  frand 
alleged,  thispointappears  tons  to  be  fatal  as  regards 
.all  we  defendants  except  Coaks,  and  we  think  it 
would  be  fatal  to  any  farther  action  to  set  aside 
the  sale  of  the  whole."  But  I  do  not  think  this 
limitation  can  apply  to  a  probate  action.  The 
wilt  is  either  good  or  bad  sgunst  all  the  world. 
"The  defendants  other  than  Mrs.  Gnise  oannot, 
thmefore,  rely  upon  their  not  having  had  any- 
thing to  do  witii  the  fraud  of  Mrs.  Guise's 
Agent.  The  judgments  of  the  Court  of  Appeal 
and  of  the  House  of  Lords  in  Boatoell  v.  Coale$ 
(No.  2)  oontaiu  some  important  observations  as 
to  the  mode  in  which  a  motiim  such  as  that  which 
is  now  before  us  ought  to  be  dealt  with.  Lord 
Selborae  points  out  that  it  is  not  sufficient  for  the 
plsintiff  to  allege  fraud.  It  is  the  duty  of  the 
court  to  receive  such  evidence  pro  and  eon.  as  ia 
material  to  the  question  whether  there  really  has 
been,  since  the  former  judgment,  a  new  discovery 
of  something  material  to  disturb  the  former 
.judgment ;  uid  Smith,  L. J.  states  that  the  plain- 
tiff most  show  a  reasonable  posssibility  of  the 
alleged  band  bdng  eBtaUished.  It  ia  pkin  that 
par.  3  of  the  claim  ncino  importance.  A  mere 
general  all«cation  of  frand,  without  particulars, 
cannot  avau.  As  to  pars.  4  and  5,  they  are 
based  solely  on  the  alleged  "  confession."  But, 
asuming  tl^t  document  to  be  written  by  Sanders, 
there  is  no  possible  mode  of  making  it  evidence 
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in  the  present  action.  It  is  not  known  whether 
Sanders  is  alive,  and  there  is  no  reasonable 
possibility  of  the  alleged  forgery  bmng  estab- 
lished. As  to  par.  6,  this  allegation  aoea  not 
seem  to  me  to  he  directiy  material  to  the  judg- 
ment. It  only  goes  to  the  credit  of  two  of  the 
witnesses  who  were  examined  and  cross-examined 
on  this  very  point.  It  would  be  highly  dnngerous 
to  allow  a  solemn  judgment  to  be  set  aside  on  the 
ground  ot  alleged  |>erjury  by  witnesses  dealing 
with  a  oollateru  point,  more  especially  when  the 
alleged  perjury  is  absolutely,  sad  with  consider- 
able appearance  of  probabiUty,  denied.  Upon 
the  whole  I  have  come  to  Uie  oonolnsion  uiat 
npon  the  materials  before  na,  which  are  diflarant 
from  thoae  before  Bamea,  J.,  this  motion  owbt 
to  snooeed  It  ia  not  fbr  ns  to  say  wfaetlisr  the 
PreBideat  arrived  at  a  right  deoitton  npcm  the 
evidence  beforo  him.  That  must  be  assumed  in 
the  absence  of  an  appeaL  If  the  present  plain- 
tiff were  appealing,  and  all  questions  of  time  were 
got  rid  of,  he  might  app^  for  leave  to  adduce 
nirther  evidence  on  the  appeal.  But  I  think 
such  an  application  must  have  failed.  Saoh  a 
document  as  the  alleged  confession,  which  cannot 
be  adduced  in  evidence,  must  be  wholly  dis- 
regarded. No  documentary  evidence  reoentiy 
discovered  is  suggested.  A  mere  suspicion  is  not 
sufficient.  The  supposition  which  I  have  made  of 
an  appeal,  coupled  with  an  application  to  adduce 
fresh  evidence,  is  probably  too  favourable  to  the 

K resent  plaintiff.  Oertiunly  the  plaintiff  oannot 
» in  a  better  position  when  he  aeeks  to  set  aside  a 
solemn  judgment.  The  importanoe  of  finality  in 
litigation  ia  very  great,  ana  I  think  it  minla  be 
wrong  to  allowtheissue  to  beagain  tried  brtween 
these  parties  as  to  the  nUidity  of  the  will,  which 
has  be«i  admitted  to  probate.  In  my  opini<m  the 
order  of  Barnes,  J.  should  be  dischuged,  and  an 
ordfflr  made  in  tiie  terms  of  the  notice  of  motiiHL, 
and  the  plaintiff  mnat  pay  tibe  costs  here  and 
below. 

The  Court  directed  that  the  plaintiff  should  pay 
the  costs  of  tlie  exeoatora  in  the  court  btiow. 

AppetU  aUowei. 

Solicitor  for  the  appellante,  J.  W.  Beid. 
Solicitor  for  the  respondent,  E.  W.  Beevea. 


Monday,  Feb.  3. 
(Before  Collins,  M.B.,  Uouib  and 
IUathbw,  L.J  J.) 

KeATES  V,  WOODWASD.  (a) 
APPEAL  FBOH  THE  XUro'S  BENCH  DIVISION. 

Praotiee — Coat* — AoHon  fovmded  on  tort—Aclion 
tohidt  could  have  been  aommenced  in  a  County 
Cowrt — Beeovtry  sf  injunciion  and  nominal 
datnagu—Cmntu  Courts  Act  1888  (51  £  52 
nct.e.  43),  «.116.«tt6.«.  2. 

Sect.  116,  aub'sect.  2,  of  the  County  Courts  Act  1883 
provides  that,  loith  respect  to  any  action  founded 
on  tort  brought  in  the  High  Court  which  could 
have  hem  commeneed  in  a  County  Court,  if  the 
plaintiff  shall  "  recover  a  sum  Use  than  101.,"  he 
shall  not  be  entitled  to  any  costs  of  the  action. 

An  action  for  trespass  to  land  was  commenced  in 
the  High  Courts  in  which  the  plaintiff  claimed 

l«)  Reported  tj  E.  Uahlst  Sbitb,  Esq.,  BurWe|^t-L«w. 
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an  injwu^ion  and  damaget.  The  real  dupute  in 
the  actum  wom  as  to  tka  ea»«f«noe  of  an  alleged 
right  of  way.  The  plaintiff  obtained  an  injunO' 
tion  and  nominal  damaget. 
Seld,  thai  a$  the  plaintiff  had  recovered  eubetantial 
relie/  betideB  the  amount  of  the  nominal 
damagee,  the  action  wot  not  toithtn  $ect.  116, 
sub-eeot.  2,  and  he  toas  entitled  to  hie  coete  of  the 
action. 

St.  Jolin'B  OoU^,  Cambridge  v.  Flerrepoinb  (66 
L.  T.  Sep.  88)  overruled. 

Tbib  was  all  appeal  by  the  plaintiff  from  a  jadg- 
Tnent  of  the  King's  Bencn  DiTiaion  (Wills  and 
ChazineU,  JJ.)  holding  that  the  plaintiit  was  not 
entitled  to  his  oosts  of  the  action. 

The  action  was  commenced  in  the  Chancery 
Dinsion  for  en  injiuicti<ni  and  danu^es  in 
leepeot  of  trespass  to  the  pluntifPs  land. 

Upon  the  defendant  ■  applioatioa  under 
sect  69  of  the  Oonnty  Ooorta  Act  1888,  the 
aotiott  was  tnaafsKred  to  the  Birkoihead  County 
Court. 

The  defendant  contended  that  the  acts  alleged 
to  be  trespasses  were  lawfoUy  done  in  tiie  exer- 
cise d  a  right  of  way,  and  the  real  dispute  in 
the  a«4i(m  was  as  to  taiie  existenoe  of  this  alleged 
right  of  way. 

At  the  trial  the  jury  fonnd  in  favour  of  the 
existence  of  tiie  right  of  way,  and  jndgtoent  was 
given  for  the  defendant. 

Upon  the  plaintdfCs  appeal,  the  Dinnonal 
Conrt  rerereed  the  decision  of  the  Connty  Oonrt 
and  gave  judgment  for  the  plaintiff  with  nominal 
damaged.  The  conrt  gare  him  the  oosts  of  the 
appeu,  but  refused  his  application  for  the  costs 
(n  the  acti<ni  on  the  ground  that  ther  were  bound 
by  the  case  ot  8t  fohn'e  CoUege,  Cambridge,  v. 
Pierrepoini  (66  L.  T.  Bep.  88)  to  hold  that  under 
sect  116  ot  tilie  Connty  Ooaris  Act  1888  they  had 
no  jniisdiotion  to  allow  the  plaintiff  tlha  ooms  of 
the  action. 

The  County  Courts  Act  1888  (SI  &  52  Tiot. 
c.  43)  provides  as  follows : 

9sot,  116.  'With  napsot  to  way  aotlon  hroo^t  la  the 
Hiih  Cout  wliidh  eoold  have  bean  cxmineiioed  in  a 
Cc«nt7  Court,  the  fonowio^  proviiion  shaQ  spplf: 
.  .  .  H  In  an  action  founded  on  tort  flie  plaintiff 
ihsU  reoow  a  ram  lem  than  lOt.,  he  shall  not  be 
eutiUed  to  aaj  ooete  ot  the  aotion,  .  .  .  nnleu  in 
any  aooh  aotion,  whether  founded  on  oontraot  or  on  tort, 
a  judge  of  the  High  Court  oertifiM  tiiat  th«e  was  inifi- 
oisnt  reason  for  btiagiag  the  aotion  in  that  oonrt,  or 
nnlfiM  thn  High  rmnt.  nr  a  Jndge  thareof  at  ohambeis, 
■hall     order  allow  oosts. 

From  this  refusal  to  allow  him  his  costs  of  the 
action  the  plaintiff  appealed. 

F.  E.  Smith  for  the  plaintiff. — This  case  is  not 
within  sect.  116,  sub-Beet.  2,  and  there  is  no  otiier 
reason  why  the  plaintiff  should  be  deprived  of  his 
costs.  The  action  is  not  "founded  on  tort" 
within  that  sub-section,  because  it  was  l«onght 
to  obtain  a  declaration  of  right ; 

Chapman  v.  Midland  BaUway  Company,  4IZh.T. 
Bep.  612. 

Neither  is  it  an  action  in  which  the  phuntiff  has 
recovered  a  less  sum  than  101.,  within  the  meaning 
of  sub-sect.  2.  'The  sub-section  only  applies  to  a 
case  where  pecuniary  dam^ea  are  the  gist  of  the 
action.  Here  the  substantial  relief  sought  and 
obtained  was  an  injnnoti<nt.  The  damages  were 
a  nunor  matter.    This  interpretatitm  of  the 


statute  is  in  accordance  with  the  former  state 
of  the  law: 

Danby  v.  Lamb,  11  C.  B.  N.  &  423  ;  5  L.  T.  Bepw 

353. 

That  decision  has  been  f(^lowed  with  approval  ia 
Ireland: 

Brodlev  V.  Archibald^  (1899)  3  Ir.  Btp.  108. 
I  submit  that  tiie  deoiritm  in  Bt.  Jokn'e  CoOege, 
Cambridge  r.  Pierr^toiiU  («bt  eup.)  oannot  do 
reoonciled  with  those  cases  and  ought  to  be  over- 
ruled. 

Montague  Shearman  for  the  deEsndant— I  agreo 
that  nnleea  (his  case  comes  witUn  sect.  116,  sab- 
sect.  2,  there  is-nothing  to  prevent  the  court  from 
granting  the  plaintiff  his  costs  of  the  action. 
But  the  case  comes  directiy  within  tiie  section. 
A  claim  for  an  injunction  is  not  a  cause  of  action. 
It  is  only  a  remedy.  It  is  an  additional  relief 
which  may  be  ^vea  if  damages  are  not  a  snfficient 
remedy: 

MaHin  v.  Bannieter,  4  Q.  B.  Div.  491. 

The  action  could  not  have  been  brought  in  thfr 
County  Conrt  for  an  injunction  alone.  It  waa 
the  claim  for  damages  that  gave  that  court  juris- 
diction. The  damages  awaraed  bung  less  than 
101.,  the  case  comes  directiy  within  the  words  of 
sub-sect.  2  of  sect.  116.  That  sub-section  refers 
only  to  the  amount  of  money  reoovered ;  nothing 
is  there  said  as  to  any  farther  relief  that  may  be 
granted.  The  sub-section  provides  that  a  judge 
of  the  Hi^h  Conrt  can,  under  certain  oircnm- 
stances,  give  a  certificate  that  the  aotion  waa 
rightiy  brought  in  the  High  Oour^  and  so  allow 
the  plaintiff  nia  costs  of  ths  action ;  but  no  sncb 

Biwer  is  nven  to  a  Oonnty  Oonrt  judge,  and  the 
ivisicnui!  Oonrt  in  this  case  had  no  graater  power 
than  the  County  Court  judge. 

F.  E.  Smith  replied. 

OOLLTNB,  M.K. — This  is  an  appeal  from  & 
dedsion  of  the  Divisional  Court  in  an  action 
which  was  originally  brought  in  the  Chancery 
Division  of  the  High  Court.  The  claim  was  for 
an  injunction  and  for  damages  in  respect  of 
trespass  committed  on  the  plaintiffs  land.  The- 
action  was  transferred  to  the  County  Court  under 
sect.  69  of  the  County  Courts  Act  1888,  and  the 
trial  there  resulted  in  ue  injunction  being  refused, 
the  defenduit  having  satisfied  the  jury  that  he 
hod  a  right  of  way  over  the  plomtifl'a  land.  Upon 
the  plamtiff's  appeal,  the  Diriuonal  Oonrt  r©- 
versM  the  decision  of  the  County  Court,  and 
ordered  judgment  to  be  entered  for  the  plaintiiF 
for  an  injunction  and  nominal  damages.  We 
must,  therefore,  now  deal  with  the  case  upon 
the  footing  that  the  plaintiff  was  entitied  to  an 
injunction  and  nominal  damages.  Now,  it  waa 
contended  in  the  Divisional  Court  that  the 
plaintiff  was  entitied  to  the  costs  of  the  action, 
but  the  judges  oonsidered  themselves  bound  by 
the  case  of  St.  John's  College,  Cambridge  x.  Pierre- 
point  {uhi  sup.)  to  hold  tiiat  they  had  no  juris- 
diction to  give  costs.  That  case  was  an  action 
of  trespass.  The  main  issue  to  be  determined 
was  one  of  title  to  land,  and  the  plaintiffs 
cUiimed  an  injunction  and  damans.  The  action 
was  tried  before  a  judge  with  a  jury.  The  jury 
found  a  verdict  for  the  plaintiffs  with  40t. 
damages.  The  judge  ^ve  judgment  tor  the- 
plaintifEs  and  granted  an  injunction,  but  made  no 
order  as  to  costs.  The  Division^^ourt  (Diyr  and 
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Gnmthflm,  J  J.)  held  the  plaintiffs  were  not  entitled 
to  costs.  Baj,  J.  said :  "  I  am  clearlj  of  opinion 
that  in  the  absence  of  any  certificate  or  order  of 
the  CO  art  or  judge  at  chambers  expressly  giving 
the  plaintiffB  their  coats,  they  are  not  entit^  by 
law  to  recover  any  upon  this  judgment.  The 
action  was  an  action  for  trespass.  It  was  there- 
fore an  action  founded  on  tort.  It  was  one 
which  might  hare  hwa  brought  in  the  Gonnty 
Court,  and  in  which  the  pmnUfls  might  have 
raeoTered  damages  in  the  Ooonty  Goort.  It  is, 
ther^ore,  clearly  within  the  terms  of  the  County 
Conrte  Act  1888,  s.  116.  In  such  a  case,  if  brought 
,in  the  High  Goart,  if  leaa  than  102.  ia  recovered, 
the  snccessfnl  party  is  by  law  not  entitled  to  any 
coata.  The  mere  claim  for  the  injunction  does 
not  take  it  out  of  the  County  Courts  Act  1888 ; 
otherwise  parties  might  be  tempted  to  tack  on  a 
claim  for  an  injunction  in  every  case  where  it  was 
possible."  That  caae  tberefora  deals  with  the 
very  point  raiaed  here,  because  it  has  been  argued 
before  us  that  sect.  116,  sab-eect.  2,  has  the 
effect  which  the  Divisional  Court  there  held 
it  to  have.  No  donbt  this  action  could  have 
been  commenced  in  the  County  Court,  and  it 
is  contended  on  behalf  of  the  defendant  that  the 
action  being  founded  on  tort,  and  the  phuntiS 
haviog  recovered  leaa  than  101.  aa  damages,  the 
(ilaintiff  ia  not  entitled  to  costs.  If  the  conatrae. 
taon  thus  put  npon  tbe  Act  of  Farliammt  by  the 
defendant  were  rk^t,  thoee  facta  would  be  oon- 
olnaive  againat  the  plaintiff,  because  in  this 
action,  much  was  tranaferred  to  the  County 
Court  under  sect.  69  of  the  County  Coorta  Act 
1^8,  the  plaintiff  oould  not  apply  to  a  judge  of 
the  High  Court  tor  a  certificate  under  the  latter 
part  oi  sect.  116,  anb-aeot.  2.  The  real  point, 
therefore,  is  whether  this  action  Is  one  to  which 
sect.  116,  snb-sect.  2,  applies.  Ia  it  an  action 
founded  on  tort  in  which  the  plaintiff  has 
recovered  a  sum  less  than  lOZ,  P  The  question  in 
dispute  in  the  action  was  aa  to  a  right  of  way, 
and  tiie  plaintiff  daimed,  and  snooeeded  in 
petting,  nominal  damages  for  the  trespass  and  an 
injunction.  The  injunction  waa  the  gist  of  the 
action.  It  seems  to  me  that  it  was  not  the  inten- 
tion of  the  L^^slatnre  tiiat  an  action  such  as 
tiii^  in  which  the  pi^ncipal  claim  was  for  an 
injunction,  the  damages  b^ng  only  subsidiary, 
anonld  he  oonndered  as  coming  within  the  class 
of  actions  to  which  sub-sect.  2  of  sect  116  applies. 
The  older  authorities  give  support  to  thin  view. 
Danby  T.  Lamb  (11  C.  B.  N.  S.  423;  5  L.  T.  Rep. 
353)  which  waa  decided  in  1861  was  a  decision  on 
sect.  34  of  the  Common  Law  Procedure  Act  1860. 
That  section  provided  that "  when  the  plaintiff  in 
any  action  for  an  alleged  wrong  in  any  of  the 
superior  courts  recovers  by  the  verdict  of  a  jury 
less  than  52.,  he  shall  not  be  entitied  to  recover  or 
obtain  from  the  defendant  any  coats  whatever  in 
respect  of  such  verdict,  whether  given  upon  any 
issue  or  issues  tried,  or  judgment  passed  by 
default,  in  case  the  judge  or  preuding  officer 
before  whom  such  verdict  is  obtained  shaU  imme- 
diately afterwards  certify  on  the  back  of  tiie 
recoTfl^  or  on  the  writ  of  trial  or  writ  of  inquiry, 
thai  the  action  was  not  really  Inronght  to  try  a 
right  beudes  the  mera  right  to  reoorer  damages, 
and  that  the  trespass  or  grievance  in  respect  of 
which  the  action  was  brought  was  not  wilful  or 
malicious,  and  that  the  action  was  not  fit  to  be 
brought."  The  action  was  for  detinue,  and  the 
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question  arose  whether  it  was  in  substance  for  an 
alleged  wrong  in  respect  of  which  less  than  51.  had 
been  recovered.    Erie,  C.J.,  before  whom  the 
action  waa  tried,  gave  a  certificate  depriving  the 
plaintiff  of  oosto  under  sect.  34,  and  the  matter 
afterwards  came  before  the  Court  of  Common 
Fleas,   consisting   of   the   Chief  Justice  and 
Williams   and   Byles,   JJ.    Erie,   CJ.  after 
referring  to  the  words  of  sect  3^  said :  "  I  must 
confess  I  was  inclined  to  put  a  wide  construction 
upon  the  words  'all^fed  wrong.'  A  party  who 
wilfully  detwns  the  goods  of  another,  in  aoma 
aanae  oommita  a  wrong,  and  although  the 
action  of  detinue  has  always  been  claaaed 
among   actions   ex   eontraeiu,  I   ahonld  have 
thought   the  power   to  certify  was  extended 
to  that  form  of  action,  were  it  not  that 
the  whole  provision  of  the  section  seems  to 
be  directed  to  the  caae  whera  damages  alone  are 
sought  to  be  recovered  by  way  of  compensation 
for  a  wrong.   ...   It  seems  to  me  therefore 
that  the  L^islature  did  not  intend  to  comprise 
within  this  enactment  the  case  of  a  party  seeking 
to  recover  something  besides  damujres.   Here  by 
the  Common  Law  Procedure  Act  1854,  s.  78,  the 
plaintiff  may  have  judgment  to  recover  the 
chattel  itself.  I  cannot  therefore  say  that  this  is 
an  action  broi^fat  merely  to  recover  damages  for 
the  wrong.  Ccnuequentfy  I  had  no  authority  to 
pre  the  certificate  X  did."  Williams,  J.  wM 
the  same  oinnion.  He  said,  "  The  Legislature  ia 
sect.  34  of  23  &  24  Tiot.  c.  126  speaks  of  actions 
which  are  the  subject  of  the  enactment  as  I^:tions 
wherein  the  exclusive  object  of  the  plaintiff  ia  the 
recovery  of  damages.   That  section  therefore  can 
have  no  application  to .  an  action  of  detinue,  the 
object  ot  which  is  to  recover  the  chattel  detained 
as  well  as  damages  for  the  wrongful  detention." 
Byles,  J.  also  agreed  that  Uie  rule  for  a  review  of 
taxation  should  be  made  absolute.  There  seems 
to  have  been  some  doubt  aa  to  whether  an  action 
of  detinue,  which  was  in  form  an  action  ex  ctm- 
traetu,  could  be  considered  as  covered  by  the 
words  "  alleged  wrong  "  in  sect  34,  but  in  1878 
that  queation  was  setUed  by  the  Court  of  App^ 
in  Bryant  v.  Serbert  (39  L.  T.  Rep.  17 ;  3  0.  P. 
Div.  389),  when  it  waa  held  that  detinue  was  an 
aotiim  founded  on  tort    STo  doubt  there  are 
special  worda  in  sect  34  of  the  Common  Iaw 
Frooednre  Act  I860,  which  do  not  appear  ia 
sect  116  of  the  County  Conrte  Act  1888,  hub  both 
sections  are  obviously  aimed  at  actions  in  which 
small  damages  and  nothing  more  are  recovered. 
Danby  v.  Lamb  {ubi  8itj).)ha8  been  followed  by 
the  Queen's  Boich  Division  in  Ireland.  In 
Bradley  v.  Archibald  (uhi  tup.),  Pallea,  C.B.  said ; 
"The  words  of  the  rules  that  correspond  to 
sect.  2i3  of  the  Common  Law  Procedure  Act  1853, 
and  sect  97  of  the  Common  Law  Procedure  Act 
1856,  are  very  peculiar.   They  say  that  where  the 
plaintiff  shall  recover  a  sum  leas  than  20!.  in 
contract,  or  a  sum  not  exceeding  5Z.  in  tort,  he 
shall,  under  certain  circumstances,  be  deprived  of 
costs  or  be  entitled  to  half  costs  only.   Thus  the 
subject   matter  of   these   rules,  and   of .  the 
sections  of  the  Acts  of  1853  and  1856,  plunly 
is  a  judgment  that  deals  with  a  Bum  of  mxmejf 
and  a  sum  of  moui^  only.  In  my  opinion  these 
provisions  have  no  appUcation  to  a  case  in  which 
the  proper  relief  womd  be  relief  by  w»  of  injunc- 
tion. The  question  came  some  littu  time  ago 
before  us  in  the  Exchequer,  and,  oji^an  sjtpeal 
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being  taken,  the  Gonrb  of  Appeal  agreed  that, 
if  the  case  was  one  in  which  an  injunction  could 
be  granted,  these  provisions  would  not  apply." 
Opposed  to  the  view  thas  expressed  in  these 
cases  there  is  no  donbt  the  case  which  has  been 
referred  to  of  8t.  John's  College,  Cavibridge, 
Pierr^int  (ubi  lup.).  But  it  is  to  be  remarked 
that  Daniry  t.  Long  (ubi  sup.)  was  not  cited  in 
that  case,  and  I  cannot  help  thinking  that,  if  it 
had  been  cited,  the  opinion  of  the  oourt  might 
have  been  different.  It  seems  to  me  tiiat  the 
wdght  of  authority  is  in  lavonr  of  the  Tiew  we 
are  now  taking.  On  the  one  hand,  we  have  the 
casein  the  Court  of  Gommon  PleaB*  a  decision 
upon  words  essmtially  the  same  as  those  we  have 
now  to  deal  with,  and  the  opinion  expressed 
hj  the  Court  of  Appeal,  and  oy  the  Queen's 
Banch  Diraion  in  Ireland  which,  thoi^h  not 
binding  upon  us  here,  is  to  be  treated  with 
great  respect.  On  the  other  hand,  we  hare  the 
decision  of  the  Divisional  Court  in  8t.  John's 
CoUege,  Cambridge  v.  Pierrepoint  (ubi  sup.).  In 
the  result  my  opinion  is  that  the  fair  meaning  of 
the  words  "  action  founded  on  tort "  in  sect.  116 
is  an  action  in  which  a  tort  is  the  gist  of  the 
action,  and  that  snb-aect.  2  does  not  apply  to  an 
action  in  which,  though  nominal  damans  are 
claimed,  the  main  reliS  granted  is  an  injonc- 
iion.  The  question  in  this  case  was  one  of  right, 
and  the  phuntifCs  real  claim  in  the  action  was  for 
an  injunotioB.  The  case  is  therefore  in  my 
(^linion  ontaide  the  provisions  of  sub-sect.  2  of 
sect.  116  of  the  County  Courts  Act  1888,  and  the 

Elaintifl  is  entitled  to  his  coats.  The  appeal  must 
e  allowed. 

ROHEB,  L.J. — I  am  of  the  same  opinion. 
Sub-sect.  2  of  sect.  116  Is  primarily  directed  to 
actions  founded  on  tort  in  which  pecuniary 
damages  only  are  sought.  I  do  not  mean  to  say 
that  a  plaintiff  who  is  in  substance  seeking  only 
to  recover  pecuniary  damages  can,  by  colourabl^ 
adding  a  claim  for  an  injunction,  withdraw  his 
action  from  the  effect  of  sect.  116.  Bat  when  the 
action  is  substantially  brought  to  obtain  some 
relief  other  than,  pecuniary  damages,  and  judg- 
ment is  ^ven  for  such  relief,  then  I  thine 
sect.  116  IS  not  applicable  to  it.  To  hold  otiier- 
wise  would,  in  my  opinion,  lead  to  extraordinary 
reaolts.  For  example,  suppose  a  case  in  whioh 
thwe  is  a  contraot  to  pa^  a  sum  of  15L  in  cash 
and  also  to  hand  over  certain  chattehi  of  the  value 
of  20Z.  An  action  is  brought  to  enforce  that  con- 
tract, and  the  plaintiff  obtains  judgment  for  the 
payment  of  the  151.  and  the  delivery  up  of  the 
chattels.  Could  it  be  said  that  the  plaintiff  has 
lost  his  claim  to  costs  because  in  his  action 
fouu^d  on  contract  he  has  recovered  a  less  sum 
than  201.  F  Surely  that  can  not  have  been  the 
intention  of  the  Legislature.  Again,  take  the 
case  of  a  breach  of  contract  for  the  sale  of  a 
piece  of  land  worth  5001.  An  action  is  then 
brought  for  specific  performance,  a  claim  being 
also  made  for  damages  for  the  delay  in  perform- 
ing the  contract,  and  the  plaintiff  obtains  an 
order  for  specific  performance  and  51.  damages 
for  the  delay.  Could  it  be  said  in  snoh  am  action 
that  the  phuntiff  is  not  entitled  to  coats  beoanse 
be  has  recorered  leaa  than  202.  In  an  action 
founded  on  contract  P  Take  another  case  where 
the  plwntiff  sues  for  oonveraion  of  his  chattels  of 
the  nine  of  81.,  and  for  the  delivery  over  of 
certain  other  chattels  belongutg  to  him,  and  of 
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great  value  in  the  hands  of  the  d^endant.  If  the 
plaintiff  were  entirely  successful  in  his  action, 
could  it  be  said  that  he  has  reoovered  less  than 
10!.  in  an  action  founded  on  tort,  and  must  there- 
fore be  deprived  of  his  ooste  f  It  appears  to  me 
that  the  view  taken  by  the  judges  in  Ireland,  aa 
appeftring  in  the  case  of  Bradley  v.  Archibald  {ubi 
$u^.)  was  right,  and  that  St.  John's  College,  Cam- 
bridge V.  Pierr^oint  {ubi  aup.)  was  wrongly 
decided.  The  plaintiff  in  the  present  case  vaa 
not  prevented  1^  the  order  tranaferrix^f  the 
action  to  the  County  Court  from  innating  tiiafc 
his  claim  was  for  snbatantial  r^ief  in  addition  to 
his  claim  for  damages,  and  the  Divisional  Gonrt 
has  decided  that  he  is  entitled  to  an  injunction 
besides  damages.  As  he  has  obtained  that  sub- 
stantial relief  in  addition  to  damages,  his  action  ie 
not  within  sect.  116,  sub-seot.  2,  and  he  ie  entitled 
to  judgment  for  his  costs. 

If A.THEW,  L.J. — This  action,  which  was  com- 
menced in  tiie  Chancery  Division,  was  transferred 
to  the  County  Court  by  order  under  sect.  69  of 
the  County  Courts  Act  1888.  The  pUintiiTB 
claim  was  for  an  injunction  against  a  repetition 
of  traspasses  to  his  land,  and  he  also  claimed  that 
upon  his  right  to  relief  being  established  he  would 
be  entitied  to  damages  for  trespasses  that  had 
been  in  fact  committed.  That  the  County  Court 
had  power  to  grant  the  injunction  claimed  is 
clear  from  sect.  89  of  the  Judicature  Act  1873, 
and  Order  XXII.,  r.  12  of  the  County  Coort 
Bulea  1888.  This  claim  to  an  injunction,  whioh 
was  the  substantial  and  principal  relief  asked  fbr, 
the  claim  for  damu^  bong  onljr  an  incidental 
matter,  was  allowed  hj  the  Divisiimal  Court,  ao 
that  it  is  clear  that  the  plaintiff  would  be  entitled 
to  his  costs  of  the  action  unless  there  is  anything 
to  deprive  him  of  that  right.  The  defendant 
relies  on  sect.  116,  sub-sect.  2,  of  the  County  Court 
Act  1888,  and  contends  that  the  plaintiff  is  not 
entitled  to  his  costs  because  he  has  recovered  less 
than  101.  within  the  meaning  of  that  eub- 
section.  It  seems  to  me  that  the  words  of  that 
sub'Section  apply  only  to  a  case  where  damages 
alone  are  sought  to  be  reuovered  by  way  of  com- 
pensation for  a  wrong.  This  is  in  accordance  with 
the  law  as  laid  down  by  Erie,  G.J.  in  Danby  t. 
Lamb  (ubi  sup.)  a  case  on  a  similar  enactment  in 
sect.  34  of  the  Common  Law  Procedure  Act  1860. 
That  statement  of  the  law  by  £rle»  C.J.  has  bean 
followed  by  conrta  in  Ireland.  An  action  is 
not  within  the  snb-section  where  the  snbsfiantial 
rduf  dumed  is  an  injnnoti(Hi.  I  toftee,  there- 
for^ t^t  the  plaintiff  is  entitled  to  his  costs  of 
the  action  in- the  County  Court,  ^^^j  aUowed. 

Solicitors  for  the  plaintiff,  Pritehard,  EngUifidd, 
and  Co.,  for  Simpson,  NorOi^  Sarley,  and  Bwketty 

Liverpool. 

Solicitors  for  the  defendant,  Cunliffes  and 
Davenport,  for  W.  S.  Churton  and  Bon,  Cheater. 
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Monday,  March  3. 
(BoEora  OOLLZMB,  ILB.  AMD  BOHBB.  L.J.) 

Bbowh  v.  Bbook.  (a) 
APFBAL  nou.  THS  kiuq's  bbnch  division. 
PraeHce—Biay  of  exeouHtm  pending  omMoZ— Jiuru- 
tUOion  of  Court  of  Appeal—Order  LVIIL, 
rr.  16, 17. 

The  CovH  of  Jppeal  hoe  JuTtedieiion  to  hear  an 
aimdieation  for  a  $tay  of  execution  in  a  eaute  in 
wkick  an  appeal  hat  been  entered  in  that  court, 
allhough  no  applieation  for  a  stay  has  previously 
been  made  to  the  judge  uiJio  tried  the  cause. 

This  wm  an  applioafdon  bj  the  pIwntifF  for  a  atay 
of  execntion  in  an  action  whiofa  nad  been  tried  by 
Bidlex.  J.  at  Leeds  Assizes. 

At  tiie  trial  jndgment  had  been  ordered  to  be 
entered  for  the  defendant,  and  the  pl«ntiS  gave 
notiee  of  appeal  and  entered  the  ajmeal  in  tiie  list 
ol  final  appiBala.  No  applioati<ni  for  a  stay  had 
been  made  by  the  plaintiff  to  Bidley,  J.,  who  was 
amy  <m  <»rcait  on  the  day  when  this  a^lioation 
was  made  to  tiie  Oonrt  of  AppeaL 

Order  LTHI.  provides  as  f  olknrs : 

Bala  16.  Aa  ^ipeal  ihall  not  opezats  as  a  itajr  ot 
azsontion  or  irf  pxooMdiiifS  nndw  the  dtaUm  i^pvaled 
from,  enwpt  ao  fat  aa  tha  oonrt  i^poalad  from,  or  aoj 
judge  thaiaof,  ot  the  Court  of  Avpeal,  ma^  order;  and 
no  intormediate  aot  or  prooeediE?  shall  be  inTali^ted, 
ezoept  10  far  as  the  oonrt  appealed  from  maj  diteot. 

Sols  17.  Wherever  under  tbeee  mles  an  applioatltm 
may  be  made  eitber  to  the  oonrt  below  orto  the  Conrt 
of  A^eal,  or  to  a  judge  of  the  oonrt  below,  or  of  the 
Court  of  Apiieal,  it  shall  be  mads  la  the  flrat  instanoe  to 
the  ooort  or  jndge  bdow. 

MotUaaue  Lush,  for  the  plaintiff,  asked  for  a  stay 
of  oeonnoD. 

H.  T.  Kemp,  for  the  defendant,  ndsed  a  pie- 
liminary  objection  that  the  oonrt  had  no  jurisdic- 
tion to  grant  a  stay  beoause  no  ap^ication  had 
been  made  in  the  first  iostanoe  to  ^dley,  J.,  in 
aooordanoe  with  the  prorisions  of  mle  17. 

Montague  LusK — This  court  has  oononrrent 
jnrisffietum  with  the  conrt  below  to  hear  this 
application: 

Oopper  T.  Smith,  49  L.  T.  Bop.  £48;  24  Cb.  Div. 
305. 

The  oonrt  (OoUins,  ILB.  and  Bomer»  L.J.)  said 
that  they  had  jorisdiotitm  to  bear  the  plainiifrs 
appUoatum.  The  application  was  then  heard  and 

refosed.  Preliminary  objection  overruled. 

SolicitoTB  for  the  plaintiff,  JlfePiarmtd  and 
Hm,  for  F.  C.  Manley.noM 

Solicitors  for  the  defendant.  Bum  and  Berridge, 
for  Barker  and  Mayfield,  HolL 


Mareh  5  and  10. 

(Before  Ooixnra,  U.B.,  Boub  and 
Uaihbw,  Ij.JJ.) 

Weioht  v.  Gltk .  (a) 

'    APFIAL  FBOM  THB  EINQ'S  BENCH  DIVISION. 

Matier  and  servant — Servant's  authority  to  con- 
tract— Implied  authority — Evidence  of  holding 
out  as  agent. 

The  defendant  made  an  arrangement  mth  his 
eoadman  vhereby  he  underfoofc  io  paiy  the 

(■}  Beported  by  B,  IkauT  SmiH,  Baq.,  Banlitai^Miaw. 


coachman  a  certain  sum  per  week  per  horse,  and 
the  coachman  undertook  to  provide  the  forage 
and  shoeing  of  the  defendant's  horses.  The 
coachman  then  went  to  the  plaintiff,  a  com 
merchant,  and  saying  he  was  in  the  &fendant's 
service,  ordered  forage  for  the  defendant's  Wsei. 
The  plaintiff  knew  that  eome  of  hie  eusiomera 
made  arrangements  with  their  eoochmsn  aimilar 
to  that  made  by  the  defendant,  but  he  did  not 
inquire  of  the  defendant  whether  hie  eoaehman 
had  authority  from  him  to  buy  foraae  on  his 
beluM^.  The  defendant  paid  the  coachman  the 
sum  per  horse  tohieh  he  had  agreed  to  pay.  In 
an  action  to  recover  from  the  coachman  t  maiter 
the  price  of  forage  supplied  : 
Held,  that  there  was  no  evidence  oj  any  holding 
out  by  the  defendant  of  his  coachman  as  having 
authority  to  pledge  his  credit,  nor  of  any  know- 
ledge or  rati^atwn  by  the  defendant,  and  that 
therefore  he  imu  not  liable  to  pay  for  the  forage- 
supplied. 

This  was  an  appeal  by  ttie  defendant  from  the- 
judgment  of  Grantham,  J.  at  the  trial  of  tbe 
action  without  a  jary. 

The  action  was  Drought  by  tbe  executor  of 
J.  F.  Trigg,  a  com  merchant  for  the  price  of 
forage  supplied  for  the  use  o£  the  defendant's- 
horses  in  Londcm  between  April  and  Oct  1898. 

The  facte  are  set  out  in  the  judgment  of  Uie 
Master  of  the  Bolls. 

At  the  trial  of  the  acfitnt  the  cases  of  BimeU  t. 
Sampayo  (1  0.  &  P.  254)  and  Preciotu  t.  Abel 
(1  Eap.  350}  were  cited  on  behalf  of  the  plaintiff,, 
and  Grantham,  J.,  considering  that  he  was  bound, 
by  those  oases,  gave  judgment  for  tbe  plaintiff. 

The  defendant  appealed. 

DoncfeiMrfa,  K.O.  and  Loehnie,  for  the  defen.- 
dant,<uted 

Bushy  r.  Scarlett,  5  Esp.  76 ; 
Stubbing  r.  Beinit,  Pe«ke,  ; 
Hiseos  T.  iirsenwood,  4  Eip.  174 : 
PayiM  T.  Lord  Leeof^itid,  51  L.  J.  642,  Q.  B. 
and  referred  to  the  general  principles  of  the  law  of 
agenqy,  as  laid  down  by  Lord  Or^worth  in  Pole 
V.  Leask  (8  L.  T.  Rep.  645). 

T.  Mathew  for  the  plaintifl,  in  addition  to 
BimeU  v.  Sampayo  {ubi  sup.)  imd  Precious  t.  Abel 
{vbi  sup.),  referred  also  to 

Alexander  t.  Gibeon,  2  Camp.  555 ; 
Riehv.  Cos,  Cowp.  636  j 

Brady  T.  Todd,  4  L.  T.  Bep.  212  ;  9  C.  B.  N.  S.  592 ; 
Farquhareon  v.  King,  85  L.  T.  Bep.  264 ;  (1901)  2 
K.  B.  697. 

DanekwerU,  K.C.  replied.  ^ 

March  10.— Collins,  M.B.  read  tbe  foUowiug 
judgment:  This  is  an  action  brought  by  the 
plamtiff,  as  representative  of  one  Trigg,  deceased, 
a  com  merchant,  for  951.  2a.  6d.,  being  the  price 
of  forage  supplied  by  the  deceased  on  the  order  of 
the  defondimt's  coachman  and  consumed  by  the 
defendant's  horses.  The  defence  is  that  the 
coachman  had  no  authority  to  pledge  his  master^s 
credit  for  the  forage.  Grantham,  J.  has  given 
judgment  for  t^e  plaintiff,  and  the  defendant  now 
appeals.  The  facta  lie  in  a  very  short  compass, 
and  the  evidence  consists  of  certain  affidavits 
made  under  Order  XIY.,  supplemented  by  the 
evidmoe  at  the  brial  of  Bates,  the  manager  of  the 
deceased,  and  that  of  Mr.  Glyn,  the  defendant. 
The  coachman  was  not  called.   It  appears  that 
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one  Dimont,  the  coachman  or  groom — he  is  called 
eometimeB  one  and  eometimes  the  other  in  the 
evidence,  and  it  does  not  seem  to  be  material 
which  was  his  true  capacity — was  enoployed  by 
the  defendant  nnder  an  arrangement  that  the 
defendant  ehould  pay  him  a  certain  sum  per  week 
per  horee,  and  that  he  should  for  each  payment 
eapply  forage  and  shoeing.  It  appeared  from 
Bates  0  eridence  that  Dimont  had  ouled  and  a^d 
he  wanted  to  open  an  acconnt  for  forage  for  lb. 
Glyn;  that  he  thereupon  took  the  order  and 
made  the  UBnal  inqnines  about  Mr.  Glyn,  and 
then  delivered  the  goods,  and  oontinaed  to  snpply 
them  till  the  defendant's  horses  left  town  in  the 
following  November ;  and  be  swore  that  he  gave 
credit  to  the  defendant,  to  whom  in  November  be 
forwarded  a  statement  of  account  at  his  address 
in  London.  The  defendant  bad  then  left  England 
^or  South  Africa  and  had  never  had  any  dealings 
whatever  with  the  plaintiff,  nor  was  he  aware 
-till  his  return  from  South  Africa  from  whom 
Dimont  had  ordered  forage,  or  that  it  had  not 
tieen  paid  for.  Tbe  f^^reed  payments  to  Dimont 
had  been  regulai'ly  made.  Bates  admitted  that 
be  was  aware  that  some  of  his  euttomers — 
perhaps  10  per  cent. — had  arrangements  with 
their  coachmen  similar  to  that  niadel>T  the  defen- 
dant, bat,  he  added,  "the  coachmen  then  say  so." 
The  qnestion  therefore  ie,  on  these  facts:  Has 
the  waintifC  proved  his  tslaim  against  tbe  defen- 
dant ?  I  am  opinion  that  he  has  not.  There 
-can  be  no  question  as  to  the  law  in  the  matter. 
In  order  to  fix  the  principal  for  an  order  given 
by  a  person  pnrporting  to  be  his  agent,  it  is 
-quite  clear  that  either  actual  or  ostwsible 
authority  to  contract  for  the  principal,  or  ratifi- 
cation, must  be  proved.  Here  express  authority 
is  distinctly  negatived,  and  the  case  for  the 
pla^tiff  must  rest  on  ostensible  authority  alone. 
It  certainly  cannot  be  said,  as  a  matter  of  law, 
that  a  codcbman  or  groom  has  ostensible 
authority  to  pledge  his  master's  credit  for  forage 
for  his  horses.  The  mere  relation  of  master  and 
■coachman  does  not  of  itself  involve  as  a  matter  of 
law  such  authority.  If  tiiat  be  so,  it  becomes  a 
pure  question  of  fact — Was  there  evidenoe  of  a 
w>lding  out  by  the  defendant  of  Dimont  as 
having  his  authority  to  pledge  his  credit?  It 
seems  to  me  there  was  none.  The  defendant  is 
never  introduced  into  the  discussion  at  all  by  any 
act  dttae  by  him  except  that  of  taking  Dimont 
into  his  service.  Bates  acted  on  the  i-epresenta- 
tions  made  to  bim  by  Dimont,  and  on  nothing 
else.  He  took  the  risk  of  those  statements  being 
true  or  false ;  and  though  he  learnt  that  Dimont 
was  the  defendant's  coachman,  and  was  aware 
that  arrangements,  such  as  that  here  proved, 
eometimes  existed  between  coachmen'  and  their 
masters,  he  took  no  trouble  to  ascertain  from  the 
defendant  whether  any  such  arrangement  existed 
'between  him  and  Dimont.  Unless,  therefore,  the 
fact  that  Dimont  stated  with  truth  that  he  was 
-the  defendant's  coachman  amounts  to  a  holding 
out  by  the  defendant  of  Dimont  as  having 
authority  to  pledge  the  defendant's  credit  for 
forage,  there  is  literally  no  evidence  to  fix  the 
defendant  in  this  case.  We  are  not  at  liberty 
to  ti7  this  case  upon  any  facts  except  those 
which  appear  in  evidence;  and  we  certainly 
cannot  assume,  as  we  were  invited  to  do  by 
pLsintifrs  counsel,  that  it  must  be  taken  as 
common  knowledge  that  coachmen  have  prima 
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I  facie  authority  to  pledge  their  masters*  credit  for 
forage,  and  that  the  onus  is  thrown  on  the  defen- 
dant of  making  the  fact  of  any  limitation  of  any 
such  authority  known  to  persons  who  supply 
fora^.  Could  it  be  said  that  where  the  master 
himself  makes  a  contract  with  a  com  merchant  for 
the  foraging  of  his  horses  the  coachman  has, 
nevertheless,  ostensible  authority  to  bind  tbe 
master  by  other  oontracte  ma>ae  with  other 
persons  to  supply  it.  or  that,  where  the  maater 
supplies  his  own  forage,  the  coachman,  by  virtne 
of  his  position  as  such,  has  ostensible  autlumty  to 
order  it  elsewhere  P  Suppose  the  contract  iritii 
the  coachman  were  that  he  should  an^y  horses, 
carriage,  and  forage  for  a  lump  sum,  could  he, 
nevertheless,  make  the  master  liable  to  the  com 
merchant  on  the  footing  of  ostensible  authority  ? 
Suppose  all  are  hired  from  a  livery  man,  who 
himself  acts  as  coachman,  is  tbe  master  liable  to 
the  person  who  supplies  the  forage  ?  A  oon- 
tractor  to  supply  is  not  an  agent  to  procure.  The 
learned  judge  seems  to  have  considered  himself 
bound  by  the  two  Nisi  Frius  decisions,  which  were 
cited  before  .us,  in  Canrington  and  Paine  said 
EepinoBBe  respectively;  but,  as  I  have  already 
pointed  out,  there  can  be  no  dispute  here  as  to  the 
law,  and  those  cases  must  be  taken  to  have  been 
decided  on  speaial  facts ;  and  it  is  enough  to  say 
that  in  the  present  case  actual  anthori^  is  nega* 
tived,  and  that  there  is  no  evidence  whatever 
either  of  osteUMble  authority  acted  npon  by  the 
plaintiff  or  of  knowle^e  or  ratification  by  the 
defendant  Fat  the  same  reason  I  abstain  from 
disousdi^  the  other  coses  cited  in  orgumeni.  I 
think  this  appeal  must  be  allowed. 

BoHEB,  L.J.  conoorred. 

Mathbw,  LJ.  concnned.  ^^jj^ 

Solictors  lor  the  plaintiff,  Charles  StmeU  and 

Co. 

Solidtors  for  the  defendant,  Waterhoute  and 

Co. 


HIGH  COURT  OF  JUSTICE. 

OHAITOEBT  DIYISION. 
Jem.  17  and  22. 
(Before  Btbbte,  J.) 
Be  W.  Kbt  and  Son  Lihitbd.  (a) 

Company — BegisUr  of  ehareholdera — Trwtee  in 
bankrvptcy  of  memher — Form  of  zhare  certifieat» 
— Memoraniuim  of  claim  to  lien — Bight  ofintatee 
to  regiatrcUion  and  certificate — Companiee  Act 
1862  (25  £  26  Vict.  c.  89),  «s.  25,  30,  35 ;  eehed.  1. 
table  A,  claueea  2, 13. 

P.,  the  iruatee  in  bankruptcy  of  N,,  applied  to  be 
j^aaed  on  the  register  of  membert  of  W.  K.  ^ 
Son  Limited,  in  reject  of  4000  ordinary  slkores 
of  thai  company  numbered  1  to  4000  indiuive, 
in  the  place  of  N.,  in  tohote  name  the  sAares 
were  eianding. 

The  con^any  did  not  decline  to  register  him,  but 
claimed  the  right  to  enter  upon  the  register  in 
respect  of  the  4000  shares  a  memorandum, 
similar  to  a  metnoraridum  which  they  propo»eA 
to  insert  in  the  new  certificate  to  be  grantedt  to 
the  following  effect :  "  The  shares  comprised  in 

(•)  BaporM  b;  H.  u.  Chirths  UiopBSBSoar,  Bii 

BuTllMMI-LftW 
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thit  etrlifieate  are  a  portion  of  10,000  shares 
numbered  1  to  10,000  ineltuive,  on  all  of  which 
the  company  claim  a  lien  uneUr  the  eompany's 
arUelee  of  oisoetaf ton  for  the  debte,  UahUiites,  and 
engagements  of  the  said"  P.  "  to  the  company." 
The  certificate  they  proposed  to  give  icaa  in  the 
ordinary  form ;  it  certified  thai  P.  was  the  regis- 
tered howler  of  the  »)tares  in  question,  "  in  the 
above-named  company  subject  to  the  memoran- 
dum and  articles  of  association  thereof  and  that 
for  each  of  the  said  shares  the  fuU  amount  of 
11.  hoM  been  paid  up."  Then  foUowed  a  memo- 
randum that  "  no  trantfer  of  any  portion  of  the 
sharM  eompriied  in  iki$  eert^eaU  will  he  regit- 
tered  wUtl  the  cert^eate  hot  hem  deliverea  at 
the  eom.pany't  offieet"  and  then  to  the  effect  ahove 
wf  out. 

J*,  contended  that  he  woe  enUUed  to  be  entered  on 
Ike  register  and  to  have  a  eeri^eate,  without  the 
addition  of  the  special  memoremdum  proposed 
by  the  company. 
Beid,  that  ii  being  in  no  way  necessary  for  the 
protection  of  the  company  (hat  this  special 
memorandum  ehoidd  he  put  upon  the  register  of 
shareholders,  or  that  a  eertifi^te  should  be 
issued  in  this  special  form,  the  register  ought  to 
be  rectified  as  proposed  by  strSting  out  any 
reference  to  the  specific  claim  on  the  register, 
and  that  the  certificate  ought  to  follow  (he  form 
of  the  register. 
Motion  for  the  rectifioaUon  of  the  register  of 
memberB  of  W.  Key  and  Son  Limited.  The 
notice  of  this  application  by  A.  £.  Frestou,  as 
trastee  in  bankniptcy  of  T.  E.  Norris,  is  auffi- 
ciently  stat^  in  the  headnote;  and  all  the 
material  articles  of  aaaooation  and  sections  of  the 
Companies  ^j^t  1862  an  set  oat  in  the  jndgment 
of  Byrne,  J. 

Levett,  K.O.  and  F.  Evans  for  the  motion.— The 
applicant  is  entitled  under  claaae  13  of  table  A 
to  have  his  name  snbstitated  in  the  register  of 
membere  in  the  plaoe  of  the  bankrupt's.  Be 
Seniham  Bptnning  JUtUs  Coaupany  (41  L.  T.  Bep. 
10;  11  Gh.  DiT.  900).  and  the  company  cannot 
place  «aj  mMnorandnm  on  the  r^^ster  or  oa  the 
ocrtifioate  aa  to  the  alleged  lien  on  the  shares: 
sects.  25  and  30  of  the  (^mpaniea  Act  1862.  and 
chrnse  2  of  Table  A. 

}Torion,  E.O.  aiul  Jtfutr  Mackenzie  for  the  com- 
pany.—The  tnutee  in  bankmptoy  can  only  take 
'these  shares  subject  to  the  lien : 

Bg  parte  Earrisonj  Be  Cawnodt  and  Rugeley  Col- 
Kery  Company,  58  L.  T.  fi^  189 }  28  Cb.  Dir. 
363. 

The  company  has  a  lien  on  these  shares  and  is 
mtitled  and  bound  for  its  own  protection  to  record 
it  on  the  register  of  members : 

Bradford  Batiking  Company  Y.  Briggs  and  Co,  56 
L.  T.  Bep.  62  ;  12  App.  Gas. 

Levett,  K.C.  replied. 

Jan.  22. — Btkne,  J.,  after  stating  the  terms  of 
the  motion  and  the  position  taken  up  by  the  com- 
pany, proceeded  as  follows :  The  application  is 
made  with  reference  to  the  register,  but,  in 
point  of  fact,  if  the  company  are  entitled  to 
TCgiater  as  they  propose,  I  do  not  think  it 
-woold  be  dispnted  tlu^  thjai  oertifioate  ought  to 
be  in  accordance  with  the  ref^ater,  so  thu  the 
the  form  of  certificate  is  involved  in  the  qoeation 
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as  to  what  is  to  be  put  on  the  register;  and  a 
good  dwl  of  srgumenthas  been  adoreased  to  me 
with  r^erence  to  what  the  etEect  of  giving  a 
certificate  in  the  proposed  form  would  be.  Ilr. 
Norris  was  a  shariholder  of  the  conqwny  in 
respect  of  10,000  shares.  In  respect  of  6.000  of 
them  there  is  no  question ;  there  ia  only  a 
question  with  reference  to  4000  of  these  shares. 
The  company  is  governed  by  articles  of  associa- 
tion which  provide  as  follows :  "  1.  Subject 
as  hereinafter  provided,  the  regulations  con- 
tained in  the  table  marked  A  in  the  first  schedule 
to  the  Companies  Act  -1862  (hereinafter  called 
table  A),  shall  apply  to  this  conq»any";  and 
art.  7  provide*  that "  the  company  ahaU  have  a 
first  and  paramount  lien  upon  all  the  shares 
registered  in  the  name  of  each  member  (whether 
solely  or  j<^ntly  with  others)  for  bis  debts* 
liabilities,  and  engagements,  solely  or  jointly  with 
any  other  person,  to  or  with  the  company, 
whether  the  period  for  the  payment,  fulfilment,  or 
discharM  tiiereof  shall  have  actually  arrived  or 
not,  and  such  lien  shall  extend  to  all  dividenda 
from  time  to  time  declared  in  res^t  of  such 
shares."  Art.  5  provides  that  "  the  directors  may 
decline  to  register  any  transfer  of  shares  upon 
which  tiie  company  has  a  lien,  and,  in  case  of 
shares  not  fully  paid  np,  may  refuse  to  register 
a  trajufer  to  a  transferee  cf  whom  they  do  not 
approve."  Arts.  8  and  9  are  auxiliary  to  art.  7. 
Art.  8  is  "  For  the  purpose  of  enfordng  such  £en 
the  directors  may  sell  the  shares  subject  thereto 
in  such  manner  as  t^ey  think  fit " ;  and  art.  9  is 
"  The  net  proceeds  of  any  such  sale  shall  be 
applied  in  or  towards  satisftution  of  such  debt^ 
liaUlitiea,  or  eogagemmta,  and  the  rendae  Olt 
any)  pud  to  such  member  or  his  executors^ 
administrators,  or  assigns."  There  is  no  special 
article  with  reference  to  the  transmission  of 
interest  otherwise  than  by  transfer,  so  alt  that  is 
thrown  upon  table  A,  clause  13  of  which  provides 
that  *'  any  person  becoming  entit'ed  to  a  share 
in  consequence  of  the  deatb,  bankruptcy,  or 
insolveno;^  of  any  member,  or  in  consequence  of 
the  marnage  of  any  female  member,  may  be 
registered  as  a  member  upon  such  evidence  bang 

Eroduced  as  may  from  time  to  time  be  required 
y  the  company.  Mr.  Norris  was  registered,  and 
held  a  certificate  in  respect  of  these  4000  shares 
in  the  usual  and  (vdtnar j  form ;  that  is  to  say 
that  they  were  hdd  as  "folly-paid  ordiiuu7 
shTes  ox  II.  each,**  "  snbjeet  to  the  memtwuidmn 
and  articles  of  astotuation  and  the  rules  and. 
regulations  of  the  said  company."  The  applicant, 
who  is  hie  trustee  in  bankrupt(^,  now  comes  and 
says,  "  There  has  been  a  transmission  of  interestr 
and  by  virtue  of  that  transmission  I  am  now 
entitied  to  be  registered  as  a  member.  I  produce 
the  ordinary  evidence ;  here  is  the  certificate  " 
and  with  the  company,  so  far  as  that  is  concerned, 
there  is  no  difficulty  in  any  way.  The  applicant's 
counsel  has,  with  reference  to  the  entries  to  be- 
made  in  the  register  referred  to  the  provisions  of 
the  Gonipanies  Act  1862,  sect.  25  of  which  provides 
that  "Every  company  under  this  Act  shall 
cause  to  be  kept  in  one  or  more  books  a  register 
of  its  members,  and  there  shall  be  entered  therein 
the  following  particulars: — (1)  The  names  and 
addxesses,  and  the  occupatimu,  if  any,  of  the 
members  of  the  company,  mth  the  addition,  in  the 
case  (tf  a  company  ^nng  a  capital  divided  into 
shares,  of  a  statement  of  the  shares  held  by  each 
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member^  dis^goisliiiigeBoh  share  by  its  number, 
aal  tiie  amount  paid  or  ^^preed  to  be  oon^dered 
as  paid  on  the  shares  of  each  member ;  (2)  the 
date  at  which  the  name  of  any  person  was 
entered  in  the  ref^ster  as  a  member ;  (3)  the  date 
at  which  any  person  oeaaed  to  be  a  member." 
Then  there  is  a  provision  for  a  penalty  for  not 
keeping  the  register  properly.  And  sect.  30  pro- 
Tides  that  "no  notice  of  any  trust,  expressed, 
implied,  or  constractire,  shall  oe  entered  on  the 
re^ster,  or  be  i^ceirable  by  the  registrar,  in  the 
case  of  companies  under  this  Act  and  registered 
in  England  or  Ireland."  Now  the  right  to  a 
certificate  depends  on  clause  2  of  ^ble  A : 
"  Erery  memher  shall,  on  paTment  of  one 
shilliiig.  or  snch  less  sum  as  tiie  company  in 
general  meeting  may  prescribe,  be  entitled  to  a 
certificate  under  the  common  sul  of  the  company, 
specifying  the  share  or  «1uu«a  held  by  him,  and 
uie  amount  paid  up  thereon."  I  think  that, 
prima  faeit,  the  right  of  a  person  taking  by  trans- 
mission is  to  be  entered  upon  the  regbter  in  the 
same  way  as  his  predecessor  in  title  was  entered, 
and  to  have  the  oertifioate  in  the  same  form  as 
that  of  his  predecesBOr  in  title.  The  question 
is  whether  the  company  are  entitled  to  say, 
"  We  will  put  upon  the  register  a  memorandum 
to  the  efEect  that  we  now  dsim  a  sum  as  being 
due  under  the  clause  of  the  articles  giving  us  a 
lien."  At  present  the  company  claim  that  a 
lien  has  accrued  in  respect  of  certain  moneys, 
and  have  brought  an  action  for  the  purpose  of 
establishing  and  enforcing  that  Hen.  The  claim 
to  a  lien  is  altogether  repudiated,  and  the  action 
ia  bong  resisted.  The  company  now  aay, 
"We  are  entitled  to  put  on  thia  register  a 
notice  that  we  have  this  specific  daim.'* 
Why  f  Is  it  required  for  the  protection  of  the 
company  ?  First  of  all,  standing  upon  the  register 
alone,  the  only  suggestion  made  to  me  with  refer- 
ence to  that  substuitially  came  to  this — that  the 
oompanr  may  pat  anything  on  the  register  of 
sharoholders  wiuch  is  not  in  terms  forbidden  by 
the  Act  and  is  not  absolutely  mischievous  to  the 
fihareholder,  and  which  is  put  on  by  them  in  good 
faith.  Now  there  is  nottung  in  the  Act  which 
prohibits  the  company  from  using  the  register  of 
shareholders  for  making  conrenient  memoranda ; 
hut  in  this  particular  case,  if  they  are  entiUed  to 
put  on  this  special  memoraudnm  which  they 
propose  to  put  on,  I  do  not  see  how  the  right  of 
the  company  to  give  the  certificate  in  the  form 
they  propose  to  give  it  could  be  resisted,  because 
the  oertifioate  on«it  to  ocoreepond  with  tiie  register 
«a  showing  whaS  the  interest  reot^niaed  by  the 
company  ia.  Priiml/aeM,  the  appUcant  is  entitled 
to  a  "  (uean "  oartifii»te,  like  that  possessed  by 
tlie  person  from  whom  he  derivQS  his  titie.  Why 
shomd  the  company  be  entitied  to  pnt  such  a 
memonmdum  on  tiie  re^ster  at  all  in  the  first 
Instance  ?  It  was  su^;emed  tiiat  there  might  be 
new  directors  of  the  company  or  a  new  secretary, 
and  that  they  might  foi^et  that  there  was  an 
accrued  right,  or  a  claim  to  an  accrued  right,  to  a 
lien.  WeU,  I  confess  that  that  ai^ument  does 
not  appeal  to  me,  standing  on  the  register  alone. 
The  same  argument  applied  during  the  time  that 
the  bankrupt  was  upon  the  register.  The  new 
directors,  or  the  new  secretary,  might  have  been 
BO  foolish  as  to  forget  tiiey  had  a  cmim,  but  I  do 
not  tiiink  that  would  have  jostified  any  alteration 
in  the  register  making  it  inconsistent  with  the 


oertifioate  that  they  had  given  to  him ;  and  it 
does  not  seem  to  me  that  it  is  necessair  for  ths 
protection  of  the  company  in  any  way  that  they 
should  enter  upon  the  renter  the  memorandum 
which  they  propose.  But  it  is  said  that  it  wan 
essential  to  grant  the  certificate  in  this  special 
form  for  the  protection  of  the  company.  Counsel 
for  the  company  have  failed  to  show  me  that 
it  is  necessary.  The  company  claim  to  have 
a  lien,  and  are  entitled  to  that  lien,  if  at  all, 
by  virtue  of  the  memorandum  and  article*,  and 
the  certificate  is  only  granted  in  form  "  ral^ect 
to  the  memorandum  and  articles  of  association." 
The  only  ground  which  could  be  suggested  as  a 
reason  for  the  certificate  being  granted  in  the 
form  proposed  is  that,  there  now  being  a  claim  to 
a  specific  lien,  the  company  m'^ht  be  held 
estopped  hereafter  if  tiiey  granted  a  oertiftcate 
witiiont  mentioniiw  on  it  tiut  there  was  sonh  a 
claim,  and  that  tM  lieu  under  the  articles  had 
now  ripened  into  an  immediate  ohaige  for  a  sum 
of  money — it  does  not  say  what  sum.  I  should 
be  sorry  to  say  anything  to  suggest  that  they 
could  be  under  any  such  Uabihty.  They  have 
power  under  their  articles  to  decline  to  raster 
any  tranfer  of  shares  upon  which  the  company 
has  a  lien,  and  it  appears  to  me  that  sanh  an 
entry  on  the  certificate  is  not  necessary  for  the 

Srotection  of  the  company,  and  that  it  would  be 
etrimental  to  the  trustee  in  bankruptcy,  who  is 
now  asking  for  registration.  Why  should  he  be 
put  in  a  worse  position  than  the  bankrupt  was  iu 
reference  to  tnis  matter  P  The  certificate 
evidence  of  the  1^^  titie ;  the  trustee  is  entitled 
to  be  put  on  as  the  le^  owner  of  these  shares, 
and  it  seems  to  me  that  he  ia  entiUed  to  what  wai 
called  in  the  evidence  and  in  the  ooaree  of  the 
argument  a  "  olean  oertifioate.'*  If  there  were  any 
probability  or  prospect  of  a  frandnlent  or  wrongful 
dealing  on  the  part  of  the  applioant  with  the 
shares,  so  soon  as  he  came  into  possession  of  the 
certificate,  the  true  remedy  of  the  compaay  would 
be,  as  it  seems  tome  to  apply  for  an  injunction  in 
the  pending  action  to  restrain  him  from  dealing 
in  any  way  with  the  certificate,  but  I  do  not  think 
th^  have  any  right  at  all  to  put  in  such  a  atate.< 
ment  aa  they  propose,  which  might  lead  to  very 
serious  inconvenience.  Suppose  the  action  goes 
on,  and  it  turns  out  that  there  is  no  lien  on  these 
shares  at  all,  why  is  this  gentleman  to  have  a 
certificate  in  his  hands  saying  it  is  subject  to  the 
claim  of  the  company?  Suppose  he  wanted  to 
deal  with  the  certificate ;  ha  might  be  absolntely 
free  from  the  claim  and  j9b  would  only  ham  a 
certificate  stating  that  the  shares  were  snlgeot  to 
it.  But  then  it  is  said  that  he  could  apply  for  a 
new  oertifioate.  Supposing  he  applies  for  a  new 
one  and  the  company  say,  "  We  will  not  give  you 
a  new  one ;  you  are  only  entiUed  if  your  old  cer- 
tificate is  worn  out  or  lost."  There  might  be  very 
considerable  difficulty,  and  he  might  have  to  bring 
an  action  to  get  an  amendment  of  the  certificate 
in  some  way  or  to  obtain  a  new  one.  It  seems  to 
me  that  the  company  have  no  right  to  do  as  they 

Sropose — viz..  to  put  a  memorandum  on  the  oerti- 
oate  granted  wnich  will  make  out  the  shares 
referred  to  in  it  as  being  subject  to  some  special 
right  which  interferes  with  the  legal  titie;  for 
that  is  really  what  the  meaning  of  it  would  appear 
to  be.  I  tmnk  the  register  onght  to  be  rectified 
as  proposed — ^that  is  by  striking  out  anyrefsmuw 
to  the  specific  claim  on  the  register.  That  is  all 
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I  have  to  do  now,  but  I  intimate  that  it  seems  to 
me  that  the  form  of  the  oertifioate  mart  follow  the 
form  of  the  r^iter.  The  reepondents  mast  pay 
the  costs. 

Solicitors:  Ward,  Perks,  and  MKay ;  W.  B. 
Court,  for  .^^tn,  Munt,  and  Fourmy,  Clwsham. 


Feb.  28,  March  4,  5.  and  15. 

(Before  Jotcb,  J.) 

Godwin  v.  Schweppss  Lihitbd.  (a) 

Light — Building  agraement — Owner  of  two  tene- 
ments— Conveyance  of  one  tenement — Oeneral 
words — Implied  grant — Derog<^ion  from  grant-" 
Obsiruetion  —  injunction  —  Conveyancing^  and 
Law  of  Property  Act  1881  {U  &  45  Vict.  c.  41), 
«.  6,  sub'SS.  2,  4. 

In  1384  0.,  the  owner  of  a  building  estate,  entered 
into  a  buUding  agreement  with  a  builder  S. 
Upon  part  of  the  land  compriaed  in  the  agree- 
ment 8.,  vnth  the  concurrence  of  0 ,  built  a  block 
of  mantions  {which  was  not  in  accordance  wUh 
the  scheme  cf  the  agreement)  with  wtndowf 
facing  west. 

To  the  west  of  the  site  of  the  viansions  were 
certain  plots,  referred  to  at  the  "  adjoining 
groundf  which,  by  the  agreement,  there  were 
to  be  huiU  "a  eoaeh-home  or  stable  premises, 
dwelUng-house,  or  cottage,'*  as  might  fie  agreed 
upon.  When  the  building  of  the  manstoni  wae 
commenced,  8.  contemplated  the  erection  ttf  a 
corresponding  filoefc  ef  mansions  oh  the  "  adjoin- 
ing ground,"  and  lata  foundations  therefor,  and 
constructed  part  of  the  weetem  wall  of  the 
tnansions  as  a  party-wall  with  chimney  breasts. 
8.  exercised  his  option  under  the  agreement  to 
take  the  plots  upon  which  the  maneione  were 
erected,  and  by  a  conveyance  in  1886  0.,  as 
"beneficial  owner,"  conveyed  the  mansions 
without  anjr  express  general  words  to  8.  8. 
subsequently  mortgaged  the  mansions,  the  mort- 
gage being  afterwards  transferred.  The  trans- 
ferees eventually  sold  under  their  power  of  sale, 
O.  himself  being  the  pwrehaser. 

The  plaintiffs  were  the  trustees  of  a  settlement 
made  by  6.  of  the  mansunu. 

The  defendants^  who  were  the  wuccessora  in  title  of 
O.  of  the  adjoining  land  under  conve^/aneef 
netuer  of  which  contained  any  express  reserva- 
tion of  a  right  to  light  over  the  adjoining 
ground,  had  eommeneea  to  build  on  the  adjoin- 
ing ground  stables,  &c.,  which  obstructed  the 
light  to  the  windows  in  the  west  side  of  the 
i»annon«,  but  to  an  admittedly  less  degree  than 
would  have  been  caused  by  a  cofrreeponding 
block  of  mansions  if  erected  as  originally  con- 
templaied. 

Held,  that  notwithstanding  by  virtue  of  sect.  6, 
sub-sect.  2,  of  the  Conveyancing  Act  1881  the 
parcels  in  the  conveyance  in  1886  included  and 
operated  as  conveying  all  lights  appertaining  or 
reputed  to  appertain  thereto  or  at  the  time  of 
conveyance  enjoyed  therewith,  yet  having  regard 
to  the  oiratmatanoM  existing  at  the  time  of  the 
grant,  whiehwere  to  he  looked  for  in  the  bwudiiuf 
eigreement,  the  conveyance  did  not  as  against  O. 
pass  to  8.  any  right  to  have  the  access  of  light  to 
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the  windows  of  the  mansions  looking  west  over 
the  adjoining    ground  unobstructed   by  any 
building  on  the  adjoining  ground. 
Birmingl^m,  Slo.,  Banking  Uompany  v.  Boas  (o^ 
L.  T.  Rep.  60f);  38  Ch.  Div.  ^b)  followed. 

Hkbbbbt  Oxlet,  who  was  the  owner  of  a  build- 
ins  estate  at  Hammersmith,  on  tiiie  19th  Jan. 
1884  entered  into  a  bailding  afpreement  with  a 
builder  named  Edgar  Sage,  to  which  there  wds 
annexed  a  plan  showing  the  whole  of  the  estate 
divided  into  plots  numbered  from  1  to  44  inclnsive. 
It  was  the  usual  kind  of  building  agreement*  and, 
subject  to  its  pronsions,  Boge  wu  to  bnild  and 
completely  finish,  within  a  certain  time,  on  the 
plots  numbered  10  to  19  exoltuiTe,  and  on  some 
other  plots,  a  good  and  snbstaiitial  dwelliog-hoase 
or  shop  of  a  certain  value,  and  also  within  twenty* 
seven  calendar  months  from  the  date  of  the  agree- 
ment erect  on  each  of  the  parcels  or  plots  of 
ground  numbered  20  to  44  inclusive  a  ooaoh* 
house  and  stable  premises,  dwelling-honae,  or 
cottage,  conformably  to  plans  and  elerationE  to 
be  approved  by  the  surveyor  to  Ozley,  the  owner. 
The  agreement  also  contained  other  provisions 
as  to  the  building  line.  Then  it  provided  that 
Sage  was  to  execute  the  whole  the  buildings 
and  works  in  conformity  with  the  plans  approv^. 
and  to  the  leasonable  satisfaction  of  Oxley  or 
his  surveyor.   Then  clause  10  provided : 

Ai  to  wwb  of  the  said  puoels  oC  groand,  when  ths 
oaroaM  o(  ttw  dvsUing-hoats  and  boildiagi  or  stable* 
to  ba  ereotod  thsrson  shall  hare  been  built,  &o., 

the  landlord  (that  is,  Oxley)  was  to  grant  to 
Sage  or  his  nominees  "  a  lease  of  the  parcel  of 
ground  with  the  dwelling-hoase  or  buildings  or 
stables  thereon  "  in  the  usual  way,  with  provisions 
as  to  the  rent  and  what  was  to  be  contained  in 
each  of  the  leases. 

By  clause  14  the  tenant  was  "forthwith  to 
apply  to  the  Metropolitan  Board  of  Works  for, 
and  use  his  best  mdeaToars  to  obtain,  tiieir 
sanotion  to  the  erection  of  boUdings  on  t3ie 
land  Nos.  6  to  44  indnsive  on  the  said  plan, 
and  the  formation  of  a  new  roadway  in  accord- 
ance with  the  provisions  hereinbefore  contained." 
If  such  sanction  could  not  be  obtained,  a 
fresh  scheme  was  to  be  agreed  upon  between 
the  parties,  or,  in  default  of  agreement,  setUed 
by  arbitration,  such  new  scheme  to  provide 
for  the  erection  on  the  land  Nos.  6  to  44  inclusive 
of  private  houses  or  shops  facing  Blytbe-lane, 
with  a  mews  or  workmen's  residences  or  private 
houses  in  the  rear.  Then  there  were  provisions 
for  the  case  of  Sage  beoomii^  bankrupt,  &c.,  and, 
in  case  of  such  default,  neglect,  or  refusal,  it 
"  shall  not  prevent  this  agreement  from  remaiuinK 
in  force  as  to  aqy  of  the  said  parcels  of  ground 
and  premises  in  relation  to  which  or  to  the  lease 
whereof  no  such  default,  neglect,  or  refusal  shall 
have  ooouTTed." 

Clause  16  was  to  the  effect  that  in  case  the 
landlord  (that  is,  Oxley),  in  certun  evotts,  be 
able  to  determine  the  agreement  entered  into 
with  Sage,  in  such  case  he  "may  thereupon 
remove  the  tenant — t.e.,  Sage — from  the  further 
erection  of  or  interference  with  all  or  any  the 
dwelling-houses,  stables,  and  buildings  then  re- 
maining incomplete,  notwithstanding  that  a  lease 
or  leases  thereof  may  have  been  actually  granted, 
and  may  employ  any  builder  or  builders  to  finish 
the  same  "  pursuant  to  the  agreement. 
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Then  olanse  17  gave  Sage  an  option  to  paTofaaae 
the  fee  simple  if  he  thongot  fit  instead  <n  taking 
a  lease.  There  was  also  a  clause  Tor  reference  to 
arbitration. 

The  plots  numbered  1  to  8  were  built  upon  and 
purchased  hy  Sage  pursuant  to  t^ie  option  in 
clanse  17.  ^;e  then  proposed  to  Oxlej  to  erect 
upon  plots  10,  11,  12,  and  part  of  30  a  block 
of  mansions  sometimes  refeiTed  to  in  the  papers 
as  block  No.  1,  and  ultimately  and  now  known  as 
Addisou-mannona.  This  was  assented  to,  and 
these  nuui8i<ni8  wen  erected  bj  Sage  with  the 
oononnenoe  o£  Oxley.  It  was  in  respect  of 
certain  windows  in  the  western  aide  of  these 
mansionB  that  the  present  action  was  brought. 

To  the  west  of  the  site  of  the  mansions  were  the 
rest  of  plot  30,  plot  29,  and  plots  28,  27.  and  26, 
which  are  hsz«after  referrm  to  oolleotiTSly  as 
the  "  adjoinug  ground."  They  formed  the  site 
of  the  buildings  (stables  and  a  carriage  or  van 
house)  complained  of  as  obstructing  the  access  of 
light  to  the  windows  of  the  »t*h"''*""'*  which  were 
in  question  in  the  action. 

According  to  the  building  agreement  these 
several  plots  (that  is,  "  the  adjoining  ground  ") 
were  to  have  built  upon  them  a  "  coach  house  and 
stable  premises,  dwelling  bouse,  or  cottage,"  as 
might  be  agreed,  and,  in  default  of  agreement,  as 
might  be  settled  by  arbitration,  in  which  last 
event  the  baildings  were  to  be  a  "  mews  or  coach- 
man's residence  or  private  houses." 

When  the  bnilding  of  Addison-mansions  was 
commenced,  Sage  contemplated  the  erection  of 
another  and  corresponding  block  of  mansions 
upon  the  adjoining  ground,  and  he  at  the  same 
time  laid  the  foundations  therefor  in  such  ground 
with  the  concurrenoe  of  or  without  otgeoldon  from 
0x1^.  AddiBon.maiieions  were  bnilt  with  about 
half  of  the  western  wall  from  its  northern  and  to 
the  middle  of  the  western  nde  of  the  mannona 
constructed  as  a  party-wall  having  chimney 
breasts  and  apertures  for  fir^laces  on  the  out- 
ude.  There  was  also  a  return  wall  of  about  4ft. 
in  length  at  right  angles  to  this  party-wall,  then 
a  wall  parallel  to  the  party-wall  and  with  the 
return  wall  forming  the  two  sides  or  one  end  and 
one  side  of  an  area  or  open  space  intended  to 
be  built  upon.  The  southern  end  of  this  area 
abutted  upon  the  road  in  the  bnilding  agreement 
designated  private  road,  and  the  western  dde  was 
open  to  the  adjoining  ground. 

These  foundations  on  the  adjoining  ground 
were  obviously  and  admittedly  laid  so  as  to  leave 
or  provide  a  similar  and  equal  aiea  on  the  adjoin- 
ing ground  in  such  a  manner  that  the  two  areas 
together  would  make  a  space  or  court  in  the  shape 
of  a  parallelogram  with  no  baildings  thereon. 

The  mansions  having  been  built,  Sage  exer- 
cised his  option  to  take  a  conveyance  in  fee 
instead  of  a  lease.  That  conveyance  was  by  an 
indenture  dated  the  5th  May  1886,  made  between 
Oxley  of  the  one  part  and  8^  of  the  other 
part,  to  which  there  was  a  plan  annexed,  cm  which 
the  two  areas  were  plainly  shown,  as  also  was  the 
party- wall,  which  wac  there  so  described ;  and  the 
operative  part  provided  that  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  sum  of 
16202.  paid  by  Sage  to  Oxley,  Oxley  as  beneficial 
owner  oonTeyed  to  Sage 

All  thst  plot  of  land  sitnate  in  Blyths-lsne,  and 
dsUnsatod  ia  tiu  plsn  drawn  in  thsss  ptsssnts  and 
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tbereiii  ooIicmr«d  pink,  toffether  with  the  block  of 
rasidtntial  flat*  or  ohambers  and  bnildinss  thereon 
erfloted  and  known  or  intended  to  be  known  »a  Addiacm- 
mansiotis  and  the  area  in  the  centre  of  the  same 
and  tcvether  aleo  with  the  right  to  nee  the  uid  onia- 
mantal  gaxdea  groitad  in  oommom  with  the  owners  and 
oooapiere  for  the  time  being  of  the  land  odooted  jaUow 
in  the  aaid  plan. 

This  last-mentioned  area  had  nothing  to  do 
with  either  of  the  areas  before  referred  to. 

On  the  next  dar — viz.,  the  6th  May  1886 — a 
mortgage  was  made  by  Sa^  to  Malcolm  Ovans 
and  others,  the  same  solicitor  acting  for  Sagfi 
and  the  mortfragees.  The  description  of  the 
parcels  in  (his  mortgage  was  the  same  as  in  the 
oonT^anoe.  There  waa  a  oovcnant  to  complete 
the  maaisimis ;  and  the  plans  on  the  conveyance 
and  mortgage  were  identical. 

These  mortgageea  thoroughly  investigated  the 
title  andhad  full  notice  of  the  building  agreement, 
and  of  the  condition  of  matters  generally  on  tiie 
western  side  of  the  mansions,  where  they  were 
entitled  to  only  a  moiety  of  the  party-wall. 

Sabsequwtly,  on  tbe  20th  Sept.  1^,  this 
mortgage  was  transferred  to  other  mortj^ees, 
who  at  the  same  time  made  a  further  advance  to 
Sage,  he  being  a  conveying  party  in  tbe  deed  of 
t  ransfer.  There  waa  a  plan  on  tms  deed  identical 
with  that  upon  the  oonveyaace  of  the  6th  Hay 
1886. 

By  an  indenture  dated  tbe  11th  Aug.  1881  the 
mortgaged  premises  were  sold  under  the  power 
of  sale  in  the  mortgage,  Oxley  lumaelf  oting 
tiie  purchaser ;  and  the  present  ownen,  the 
phuntif^s  in  the  action,  were  the  tnutees  c£  & 
settlement,  dated  the  19th  April  1893,  made  hj 
Oxley  of  the  property,  and  under  which  he  waa 
interested. 

The  defendants  were  the  present  owners  of  the 
"adjcH&iDg  ground."  Thev  derived  their  title 
under  a  conveyance  by  Oxley  to  in  1^7. 

and  a  subBe(]uent  conveyance  by  Sage,  neither  of 
these  contaming  oi  purporting  to  contain  any 
reservation  of  any  right  to  light  over  the  "  adjoin- 
ing ground"  for  the  windows  of  the  mansions 
which  were  then  vested  in  the  mortgagees. 

The  defendants  bad  erected  on  uie  "  adjoining 
ground  "  stables  and  a  carriage  or  van  house,  theae 
buildings  being  further  away  from  the  mansions 
and  of  smaller  hmght  than  the  correspondiujg 
Vlodk  of  mansions  originally  oontemplated  as 
before  mentioned  woald  have  been  if  erected. 

The  effect  of  the  evidence  as  given  at  the  trial 
appears  sufficiently  from  the  judgment. 

Ywnger,  K.C.  and  Bolt  for  tbe  plaintiffs.—- 
There  was  an  express  grant  of  the  easement  of 
light  by  virtue  of  the  Gonveyandng  Act  1881, 
a.  6  (2),  br  ^^^^^  to  Sia^  under  the  conT^yauos  oi 
the  5bh  MAy  1^.  It  is  a  qnestim  of  ericlence 
as  to  what  was  the  amount  of  Ught  at  tiie  tune 
Oxley  granted  to  St^.  At  we  date  Oxley 
»ecutea  the  conveyance  he  waa  aware  of  the 
difficnltiea  as  to  the  right  to  light  if  he  sov^ht 
to  develop  the  building  land.  Knowing  the 
circumstances,  he  made  what  amounts  to  an 
express  grant  by  Hie  conveyance  of  Uie  5th 
May  1886,  and  he  cannot  derogate  from  aooh,  a 
grant: 

Birmiitgham,  ^c.  Banking  Company  T.  JIaet,  59 
L.  T.  £ep.  609 ;  38  Ch.  Div.  295. 

There  is  no  reserTati<ni  to  Oxley,  the  vendor,  of 
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the  right  to  light  although  there  was  a  reeerration 
of  other  rights.  As  af^ainst  an  express  grant  you 
cannot  have  an  implied  reservation : 

Whtddon  t.  Bitmwt,  41  L.  T.  Bap.  327 ;  12  Ch. 
Dir.  SI,  at  pp.  4$  and  49. 

By  Mctk  6,  sab-eeot.  2,  of  the  ConT^andng 
Act_  1881,  all  lights  enjoyed  with  the  bonse 
vx  inoladed,  and  l^ere  is  nothing  bere  in  the 
conTeyance  or  the  building  agreement  suffi- 
oiant  to  show  a  "contrary  intention"  within 
the  meaning  of  sab-aeot.  4.  The  case  we  most 
nly  on  is : 

Broou^Od  T.  WiUiamt,  76  L.  T.  Bep.  243  ;  (1897) 
1  Ch.  602. 

Sfddirwton  t.  AtUe  (56  L.  T.  Bep.  5U;  35 
Ch.  Dir.  317}  is  distingniBhable  because  there  the 
knd  orer  which  the  right  was  claimed  was  con- 
tracted to  be  sold  before  the  date  of  t^e  oonvey- 
anoe  to  the  plaintiff  of  the  house  in  reBpeot 
of  which  he  claimed  the  right.  Broomfield  v, 
WiUiams  (nbi  ttvp.)  was  applied  in  Pollard  r.  Qare 
(84  L.  T.  Rep.  S52;  (1901)  1  Oh.  834).  Oar  aub- 
misaionB  are,  first,  that  we  are  entitled  by  express 
grant  from  Oxley  under  the  conveyance  of  the 
dth  Uay  1886 ;  or,  secondly,  that  if  Sage  had  any 
interest  in  the  land  coloared  yellow  in  the  plan, 
we  are  entitled  under  Sage'tt  mortgage  of  the 
6th  May  1886.  We  snbmic  we  are  entitled  to  a 
mandatory  injanotion  as  the  balldings  erected  by 
the  defendants  were  not  completed  until  the  day 
the  writ  was  issued.  The  circooiataaces  under 
which  thecourtwlll  granta  mandatory  injanction 
were  considered  in 

£awrm«  v.  Horton,  62  L.  T.  Bep.  749. 

Su^hett  K.C.  and  Gorman  tor  the  defendants. 
— This  is  an  attempt  to  extend  the  doctrine 
that  a  man  osonot  denote  from  his  own  grant 
to  an  extravi^ant  extent.  This  is  a  stronger 
case  tban 

Bitwinghain,  ^e^  Banting  Company  r.  Bott  (ubi 
•up.). 

There  is  the  building  agreement  and  Sage  built 
onder  although  he  did  not  build  the  same  sort 
of  building  as  contemplated  by  it,  but  his  right  to 
build  was  under  the  agreement.  He  had  intended 
building  on  the  land  west  of  the  mansions  a  block 
of  flats  umilar  to  1^  msnsions.  [Jotce,  J. — At 
the  date  of  the  conveyance  of  the  5th  May  1886 
Sage  might  have  blocked  the  lights,  but  whether 
Oxiey  could  have  done  so  is  a  different  matter.] 
At  toe  time  of  the  conveyance  both  (what  may  be 
called)  the  dominant  and  servient  tenements  were 
indnded  in  the  same  building  agreement. .  The 
right  to  light  is  limited  by  the  circumstances 
existing  at  uie  date  of  the  grant.  The  test  is  that 
Sage  could  not  have  built  on  the  adjoining  ground 
wiuiont  obstructing  the  mansions.  The  grant 
has  therefore  to  be  construed  in  the  light  of  tbese 
carcumstancea.  This  is  the  principle  ol  the  case 
of  Sirmingham,  Banking  Company  v.  Boss 
(kM  nip.),  as  explained  hj  Broomjield  t.  WiUiamB 
{obi  awp.).  The  point  is  also  dc»lt  vith  in  Bed- 
dmofon  v-  Atlee  {vbi  sup.)  and  BturowM  t.  Lang 
(84  L.  T.  Bep.  623;  (1901)  2  Oh.  502,  at  p.  506]. 
The  building  plan  was  not  in  any  sense  aban- 
doned at  the  date  of  the  conveyance,  because 
Sage  went  on  building  on  the  other  side  of  the 
road,  and  he  had  not  tho  means  of  doing  both  at 
the  same  time.  On  the  documents  themselves  it 
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is  impossible  to  say  that  Sage  had  abandoned  his 
intention  to  build.  They  also  referred  to 

CknvsTsaoiiv  Aot  1881,  s.  0  (2) ; 
MV»M  T.  CatUnon,  68  L.  T.  Bep.  805  ;  43  Ch. 
DlT.  470. 

Sou  in  mplj.  Cur.adv.vidt. 

March  15. — Jotcb,  J. — ^This  aotion  is  insti- 
tuted in  respect  of  the  obstmotaon  of  the  access 

of  light  to  certain  windows  which  an  not  ancient 
lights.  The  right  to  have  the  ocoess  of  light 
thereto  unobstructed  must  therefore,  if  it  existed, 
have  been  acquired  by  contract  or  by  the  opera- 
tion of  the  rule  that  a  grantor  shidl  not  derogate 
from  his  own  grant.  The  facts  are  as  follows: 
[His  Lordship  stated  the  facte  as  above  set  out^  and 
continued  :]  There  are  no  express  general  words 
in  the  conveyance  of  the  6th  May  1886,  but  by 
virtue  of  sect.  6,  sub-sect.  2,  of  the  Conveyancing 
Act  1881  the  parcels  included  and  operated  as 
conveying  with  the  mansions  all  lights  apper- 
taining or  reputed  to  appertain  thereto  or  at  the 
time  of  the  conveyance  enjoyed  therewith.  It  is 
contended. on  behaOf  of  the  plaintiffs — and  it  is  to 
Oxley's  interest  at  the  present  time  to  support 
this  contention — that  the  grant  ol  li^t  by  nim 
under  the  general  words  imported  by  the  Oon- 
veyancing  Act  1881  into  the  convey aifbe  of  the 
5th  May  1886  operated  against  himself  as  an 
absolute  and  unlimited  grant  ot  light  to  the 
windows  in  the  western  nde  of  Addison^manaions, 
and  conferred  the  right  to  the  access  of  light  to 
the  windoTTO  of  the  mansions  looking  into  the 
area  or  open  space  without  any  obstmction  from 
any  building  to  he  erected  at  any  time  thereafter 
upon  the  adjoining  ground,  or  in  other  words,  that 
by  such  eonveyance  he  was,  and  the  persons 
who  derive  title  from  him  to  the  a^oining 
ground  now  are,  precluded  from  erecting  on  this 
adjoining  ground  either  the  corre8|>onding  block 
ci  mansions  of  which  the  foundations  were  laid 
as  I  have  mentioned,  or  any  baUding  against 
their  m(^ety  of  the  pajrty-wall,  or  ai^  snoh  stables 
or  bmlding  as  contemplated  by  the  building 
agreement,  or,  indeed,  any  building  that  woold  in 
any  manner  whatsoever  obstruct  or  interfere  with 
the  access  of  light  over  tb.9  adjoining  ground  to 
the  windows  of  the  mansions  looking  into  the 
area  or  open  space  shown  upon  the  plans  on  the 
conveyance  and  mortage  of  1886  respectively. 
What  was  the  legal  effect  of  the  conveyance 
and  mortgage  of  the  Stfai  and  6th  May  1tc6  in 
reference  to  any  right  of  light  for  the  windows 
of  the  mansions  looking  into  the  area  or  over  the 
adjoining  ground  P  There  are  no  express  general 
words  in  any  of  the  deeds,  but  by  sect.  6  (2)  of 
the  Clonveyancing  Act  1881  there  are  imported 
the  words  as  to  lights  which  I  have  already  men- 
tioned. Easements  and  privileges  legally  appen- 
dant or  appurtenant  to  proxierty  pass  by  a  con- 
veyance of  the  property  nmtuy  vrithout  any 
additional  words,  but  before  the  Oonveyancing 
Aot  of  1881  easements  and  privileges  which  were 
used  and  enjoyed  with  or  reputed  to  apper- 
tain to  the  property  without  being  I^^y 
appendant  or  appurtenant  did  not  pass  by  a  con- 
veyance of  the  property  without  being  expressly 
mentioned.  It  was  decided  in  Booth  v.  Alcock  (29 
L.  T.  Rep.  231 ;  L.  Bep.  8  Cb.  665)  that  a  lease  or 
grant  of  a  house  together  with  all  lif^hts  thereto 
beloi^;ing  or  therewith  used  or  enjoyed  is  not 
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a  lease  or  ^rant  of  all  light  then  actoally  falling 
upon  the  windows  of  the  nonse,  bnt  only  of  snufi 
rieht  to  light  as  the  lessor  or  fpantor  then  had. 
That  ia  to  say,  general  words  m  a  grant  are  to 
be  restricted  in  eqaitj  as  well  as  at  law  to  snoh 
rights  as  the  grantor  had  tiien  power  to  grant. 
As  far  baok  as  uie  oase  of  Bwanuborough  t.  Cormfry 
(9  Bing.  SOS ;  2  Moore  &  Soott,  3^  the  law  is 
laid  down  by  Tindal,  G.J.  thns:  "It  is  well 
flstabUsbed  by  Hm  decided  oases  that  when  the 
same  person  possesses  a  hoase  having  the  aotnal 
use  and  enjoyment  of  certain  lights  and  also 
possesses  -  the  adjoining  land  and  sells  the 
nonse  to  another  person,  although  the  lights  be 
new  he  oannot,  nor  can  uiy  one  who  claims  under 
him,  build  npon  the  adjoining  land  so  as  to 
obstmot  or  intermpt  the  enjoyment  of  those 
Mights.'*   But  in  the  very  important   case  of 
Btrminghant,  &e..  Banking  Company  t.  Sobs  (59 
L.  T.  Bep.  609  ;  38  Ch.  Dir.  295}  it  was  deter, 
mined  that  althongh  a  grantor  shall  not  derogate 
from  his  own  grant,  this  rule  does  not  entitle  the 
grantee  of  a  house  with  the  lights,  under  the 
words  imported  into  the  grant  by  the  ConTeyanc- 
ing  Act  1881,  to  any  easement  of  light  to  an 
extent  inocmustent  with  the  intention  to  be 
implied  from  the  (nronmataxioes  existing  at  the 
time  of  the  grant  and  known  to  the  granten.  The 
expression  "lights  oijoyed"  in  the  statnte  is 
oonfinfld  to  the  light  enjoyed  under  such  circnm- 
ata^ies  as  would  reasonably  and  properly  lead  to 
an  expectation  that  tbe  enjoyment  of  that  light 
would  be  continued.   In  truth,  there  is  not  in  the 
conveyanoe  of  the  5th  May  1886  any  express 
grant  of  tbe  right  to  light  now  claimed.   It  is 
only  a  question  of  how  far  under  the  circnm- 
s^ces  the  maxim  that  the  grantor  oannot  dero- 
gate from  his  own  grant  applies  and  operates. 
And  upon  consideration  I  think  that  the  present 
case  is  governed  by  the  decision  in  Bxrming- 
ham,  Ac,  Banking  Con^any  t.  i2o«f  {ubi  mp.). 
The  adjoining  ground  as  well  as  the  site  of  the 
mansions  was  tiie  subject  of  the  pre-existjng 
building  agreement  between  the  grantmr  and 
grantee  in  the  oonTeyanoe.    The  mansions  had 
been  built  by  tho  grantee,  uid  their  respective 
rights  were  to  be  looked  for  in  the  building 
agreement:  (see  judgment  of  Kigby,  L.J.  in 
Broomfield  t.  Willianu,  76  L.  T.  Bep.  243.  at 
p.  250;  (1897)  1  Ch.        at  p.  616).  Under  the 
oircumstanoes,  and  having  regard  in  particular 
to  the  provisions  of  the  building  agreement,  com- 
prising and  affecting  as  it  does  ue  plots  which 
form  the  adjoining  ground,  the  existence  of  the 
foundations  laid  in  such  adjoining  ground,  the 
obvious  existence  and  the  condition  <n  the  parW- 
wall,  and  the  areas  shown  in  the  place  on  the 
conveyance  of  the  f>th  2hlay  1886,  I  have  oome  to 
the  conclusion  that  the  caBveyance  of  the  5th 
Uay  1886  did  not  aa  against  Oxley  pass  to  S&ae 
any  right  to  have  the  aooasa       light  to  the 
windows  of  the  mansions  looking  into  the  area 
OTsr  the  adjjoining  ground  nnobe&ucted  by  any 
fntnre  building  on  t£e  adjoining  ground  and  not 
.wititin  tiie  area  contemplated  as  to  be  left  thereon. 
I  am  oonfidoit  that  no  such  result  was  intended, 
nor  do  I  think  that  the  possibility  of  such  a 
result  could  have  entered  into  the  contemplation 
of  either  of  the  parties.    Suppose  that  imme- 
diately after  the  conveyance  the  event  had  hap- 
pened upon  which  Oxley  would  have  become 
entitled  to  enter  upon  the  adjoining  ground 
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under  clause  16  of  the  buildiug  agreement,  he 
would  hare  been  entitled,  in  my  opinion,  notwith- 
standing the  general  words  supplied  by  statute 
in  the  conveyance,  to  have  erected  upon  the 
adjoining  ground  at  least  snoh  buUdin^  as  were 
paiticulu'ly  oontemplated  by  the  building  agree- 
ment,  and  possibly  even  a  blook  of  mannmis  cor- 
responding to  Uook  No.  1 — that  is  to  nay*  Addiaon- 
mansiona.  Sage  has  been  called  as  a  witness  on 
behalf  of  the  plaintifCs,  and  obviously  desires  to 
support  their  contention,  although  the  defen- 
dants derive  their  title  under  him.   He  deposes' 
that  in  his  own  mind  he  had  prior  to  the 
conveyance  of  the  5th  May  1886  abandoned  all 
idea  of  erecting  any  block  of   mansions  on. 
the  adjoining  ground  upon  the  foundations  which 
he  had   laid  as  I  have   mentioned.   I  must 
say,  however,  that,  if  it  be  really  material,  I 
very  much  doubt  the  correctness  of  this  state- 
ment of  his.   I  mistrust  his  recollections  with 
respect  to  the  precise  date  of  such  abandonment, 
seeing  as  I  do  that  the  plan  on  the  convey- 
ance, wMoh,  it  is  admitted,  he  himself  pre- 
pared, shows  what  it  does  show  in  reCorenoe  to 
the  inrty-wall  and  the  two  areas— at  all  events 
that  is  the  plan  by  reference  to  which  the  con- 
veyance must  be  ocmatrned  and  its  effect  deter- 
mined.  If  I  am  rkrht  in  my  view  of  the  effect  of 
the  conveyance  of  the  5th  May  1886,  it  follows 
that  the  mortgage  of  the  6th  Hay  1886  did  not 
pass  to  the  mortg^ees  as  againat  Oxley  and 
persons  claiming  through  him  any  greater  r^pht 
or  easement  than  was  granted  or  created  againat 
him  by  the  conveyance,  and  I  am  of  opinion  that 
under  the  oircnmBtanoes,  and  especially  having 
regard  to  the  plan  upon  the  mortgage  and  the 
obvious  condition  of  the  premises,  the  mortgagees 
conld  no^  if  so  minded,  have  prevented  Oxley 
and  Sage  or  their  asaigas  from  erecting  upon  the 
foundations  in  the  joining  ground  the  con- 
templated block  of  mansions  correspmding  to 
the  block  first  erected.    In  other  words.  »«« 
did  not,  in  my  opinion,  result  from  such  mort- 
gage any  implied  obligation  on  Sa^  not  to 
mtorfere  with  the  lights  of  the  manatona  ,to  th« 
extent  required  for  oailding  upon  the  adjoining 
ground  pursuant  to  the  building  agreement,  or 
even  of  bnUding  the  corresponding  blook  of 
mansions,  and  I  cannot  see  why  the  transfwees 
of  the  morig^  or  any  purchaser  from  them 
should  be  in  a  better  position  than  the  original 
mortgagees.   Whatever  rights  Oxley  and  Sage 
together  had,  after  the  date  of  the  mortgage,  to 
build  upon  the  adjoining  ground  is  now  vested  in 
the  dnendants.   It  is  plain  that  the  present 
stables  and  buildings  of  the  defendants  on  the 
adjoining  ground  do  not  form  nearly  so  serione 
an  obstruction  to  the  access  of  light  to  the 
windows  in  question  as  the  corresponding  block 
of  mansions  would  have  done  if  erected  on  the 
same  site.   Conseqnently,  in  my  opinion,  this 
action  by  the  ^rsons  deriving  title  under  the 
mortgagees  against  the  assigns  of  Oxley  and  Si^ 
through  the  wed  of  1887  &ils,  and  mxuA  be  du- 
miBBed  witji  costs. 

SoHoitorB  for  the  plaintifla,  Morgan,  UfjokM, 
and  LmA. 

Solidtors  for  the  defendants,  Leonard  and 

PUditch. 
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Friday,  April  11. 

(B^on  JoTca,  J.) 

Etans  v.  Ghaphah.  (a) 

Company — ArHdeaof  auodation — Capital — Jftni- 
mum  •ubsortption — Mi»take — Beciificaii(m  by 
eowrt  —  JwriadicHan  —  Companiet  Act  1862 
(25  ^  26  Viet,  e.  89),  $.  50— Companiet  Ael  1900 
(63  A  64  Vict  e.  4»),  ».  4,  6. 

Under  iU  ordinary  juritdietion  to  reot^  written 
.inairtmmU  the  court  ha$  no  power  to  rectify 
a  mietake  in  the  articlee  of  oMaociation  of  a 
contpany  which  have  been  executed  by  the  aeven 
ngnaioriee  to  the  memorandum,  although  no 
OM  «Im  hae  eome  in  under  the  artist  and  no 
$hare»  have  been  ttUotted. 

Th$  jproper  mode  «f  rwl^ying  a  miUake  ie  by 
Met.  ^  of  ^  Cotnpaniee  Act  1862,  which  hat 
only  a  ttatutory  effect. 

SpsciaXi  reBolatLons  to  wind-ap  volantarily  a 
company  called  the  Sulphides  Bedaotion  (Hew 
Fzoceas)  Limited,  for  the  porpoBes  of  lecozutrao- 
tion  under  sect  161  of  the  Oompaniea  Act  1862,  and 
to  appoint  liquidatOTB,  who  were  thereby  aothoriaed 
to  otHuent  to  the  xegutration  of  a  new  oompany 
of  the  same  name  with  a  memorandam  and 
artioles  of  association  which  had  already  been  pre- 
pared witii  the  printy  and  approval  of  the  Erectors, 
were  passed  and  comrmed  on  the  18th  Feb.  and 
the  7th  March  1902  respectively.  The  capital 
of  the  old,  oompany  was  100,0001.  The  proposed 
capital  of  the  new  oompany  was  112,5001.,  divided 
into  shares  of  II.  each.  On  the  3rd  April  1902 
a  prospectus  inviting  subscriptions  for  smires  was 
iuaed  to  the  public  by  the  new  oompany,  and 
stated  tiiat  the  new  company  bad  been  formed 
lor  the  purpose  of  aoqniring  and  taking  over  the 
ussets  of  the  old  company. 

On  the  front  page  of  the  proepectns  were  the 
following  statements  made  in  accordance  irith 
sect.  4  of  the  Companies  Act  1900 : 

Seran  iliares  of  II.  each  (beinir  th«  uiouit  of  the 
minimum  robsoriptioa  npon  which  the  dirsotori  under 
the  articlas  oi  Msooiatum  osn  proceed  to  sUotment)  an 
DOW  irifersd  for  ■Dbscriptioa  at  par,  payable  1#.  per  thare 
on  appliostion  and  16*.  6d.  per  share  oo  allotmant. 

Seran  pharsa  have  been  rabioribed  bj  the  eiffaatoiiee 
ot  the  memocaadnm. 

In  the  body  of  the  prospectus  it  was  also  stated 
that  the  minimum  snbacription  on  which  the 
dixeotora  might  proceed  to  allotment  was  seven 
■harea  of  II.  each.  Clause  7  of  the  articles  of 
aaaociatiou  of  the  new  company  aa  registered 
was  as  tollowB : 

7.  U  the  ecHBpsB7  shsU  oflsr  any  at  its  sharcs  to  ilie 
pnUio  for  BBbsoripticHit  (a)  Thedireotora  shall  not  make 
any  allotment  thereof  nnlMS  and  uitil  at  leMt  7  per 
oant.  of  the  ehans  so  offered  ehaU  have  been  aubaoribed, 
and  the  loms  payable  on  applioation  shidl^haTa  been 
paid  to  and  reoeiTed  by  the  company  .  .  . 

The  artioles  had  been  prepared  from  a  print  of 
the  articles  of  another  company  in  wluch  the 
words  "per  cent"  occurred  in  clause  7.  The 
-draftsman  struolc  out  the  words  "  per  cent."  in 
preparing  the  draft,  but  the  printers  reprodaced 
them  in  the  proof.  The  words  were  agam  strock 
out  when  the  proof  was  rerised,  and  the  proof  as 
oorracted  was  produced  at  the  m«etinga  of  the 
old  oompany  at  which  the  qieoial  reaolntions  were 

(a)  Bepertod  by  P.  U.  Oiwaid,  Esq.,  BHiiiier«t-L»w, 


passed  and  confirmed.  By  mistake  the  wrong 
proof,  in  which  the  words  "per  cent."  had  by 
inadvertence  been  allowed  to  remain,  was  sent  to 
the  printers  instead  of  the  proof  as  revised,  and 
the  artioles  were  printed  and  eventoally  signed  by 
the  seven  signatories  to  the  memorandum  of  asso- 
ciation without  it  being  observed  that  the  word* 
"  per  cent."  were  still  retained  in  clause  7. 
Several  a|^ication8  for  shares  by  the  public  had 
been  reouved,  but  no  shares  had  been  allotted. 

The  mistake  was  not  disooTOred  until  tius  7th 
April  1902,  when  'tiw  necessary  applioaticm  iot 
iMve  to  commence  business  was  made  to  the 
B^atrar  of  Joint  Stock  CompanieB.  He  then 
pointed  out  the  diacrepancy  between  the  pro- 
spectus and  the  artioles,  and  refosed  to  oemfy 
that  the  company  was  entitled  to  commence 
business  as  required  by  sect  6  of  the  Companies 
Act  1900. 

In  order  to  have  the  mistake  rectified  at  once 
an  application  by  motion  in  an  action  by  one  of 
the  signatories  to  the  memorandnm  against  the 
other  signatories  and  the  new  oompauy  was  made, 
asking  that  the  articles  of  association  might  be 
rectified  by  striking  out  the  woords  "  per  cent. " 
in  art.  7,  and  by  the  consent  of  all  the  defendants 
treating  the  motion  as  the  trial  of  the  action. 

The  material  sections  of  the  Oompoaies  Acts 
are  as  follovs : 

Sect  50  of  the  Companies  Act  1862 : 

Sabjeot  to  the  provisions  of  thU  Aob  and  to  the  ooodi- 
tions  oontained  in  the  memorandum  of  aaaooiatioo,  any 
oampany  formed  nnder  this  Act  may,  in  ffeaetal  meeting 
from  time  to  time,  by  paaaing  »  apeolal  rMolation  in 
laannar  hereinafter  mentioned,  alter  all  or  any  of  the 
MgnlatinH  of  the  eompony  eoatained  in  lha  artioles  ot 
association  ...  or  mmkt  mw  repilatiana  to  the 
exolnaioa  ctf  or  in  addition  to  all  or  any  of  the  legolatloBa 
of  the  oompany  ;  and  any  regnlatjooa  bo  made  by  ^aoial 
reeolntion  ahall  be  deemed  to  be  regulations  of  the 
oompany  of  the  same  validity  aa  if  ttaey  had  been 
originally  oontained  in  the  eiticles  irf  aswoiaticai,  and 
flfaall  be  aobjeot  in  like  manner  to  be  attend  at  modiflad 
by  any  snbaeqnent  apeoisl  resolation. 

Sects.  4  and  6  of  the  Companies  Act  1900 : 

Seat.  4.  'So  allotment  shall  be  made  of  any  share 
oapital  of  a  oompany  offered  to  the  pnblio  for  sabsorip* 
tion,  nnleas  the  foUowing  ooaditions  have  been  oompUed 
with,  namely — (a)  The  amount  (if  any)  fixed  by  the 
memorandam  or  artioles  of  aisooiation  aod  named  in 
the  ptospeetna  as  the  minimum  snbsor^ption  npon  which 
ttw  diraetora  may  prooaed  to  allotment  .  .  .  haa 
been,  anbaoribed,  and  the  anm  payable  on  applioaUM  for 
the  amooDt  so  fixed  and  named  .  .  .  haa  bssn  paid 
to  and  reoeived  by  the  oompany, 

Seot  6  (1).  A  company  ehall  not  eommenoa  any  boai- 
neaa  (»  exeroiae  any  borrowing  powera  aaless—(a)  Sharea 
held  labjeot  to  the  payment  of  the  whole  amount  thereof 
in  caah  have  been  allotted  to  an  amount  not  less  in  the 
whole  than  the  mlnimam  snbaoriptioo;  and  .  .  . 
(e)  There  haa  bean  filed  with  the  xei^atoar  a  statatory 
deolaiation  by  the  aeoretary  or  one  of  the  directors,  in 
the  preaoribed  form,  that  the  afimsaid  oonditiona  have 
bean  complied  with.  (2)  The  registrar  alnll,  on  the 
filing  of  this  statutory  deolaration,  oertify  that  the  oom- 
pany u  entitled  to  commence  buaineaa,  and  that  oertifioate 
■hall  be  oonolosive  evidence  that  the  oompany  is  ao 
entitled.  .  .  .  (5)  If  any  oompany  oomaaanoea  boai- 
neaa  or  exeroises  borrowing  powers  in  ooutiavaation  of 
this  seotian,  every  person  who  is  responsible  for  the 
oontravestion  shaU,  without  prejadioe  to  any  other  lia- 
bility, be  liable  to  a  fine  not  exoeeding  fifty  pooiula  for 
arery  day  during  wUoh  the  eratoaveatitm  oontianea. 

Digitized  by  Google 


382— Vol.  Lxxxvi.] 


THE  LAW  TIMES. 


[May  17,  1902. 


Chan.  Dit.] 


HOUMSKLL  V.  DUKHISO. 


.  .  .  (7)  This  aeotion  ■hall  not  apply  to  aoy  oompany 
wfarre  th«i«  ia  no  invitation  to  the  pablio  to  enbscribe 
for  its  abarea. 

Hughee,  K.C.  and  Mark  Bomer,  for  the  plaintiff, 
stated  the  facts  and  snbtnitted  that  the  coart  had 
power  to  make  the  order  asked  for.  [Joyce,  J. — 
What  jarisdiotion  baa  the  coart  to  rectify 
nrtioles  P]  The  court  has  power  to  rectify  any 
deed  and  the  articles  have  the  same  effect  as  a 
ileed:  (see  sects.  14, 15,  and  16  of  the  Oompanies 
Act  1862),  The  articles  are  an  agreement 
between  the  seven  signatories  to  the  memorandum 
of  association  until  someone  else  comes  in  and 
ehares  are  allotted.  No  shares  bare  yet  been 
allotted.  If  the  articles  here  are  no  more  than 
un  agreement  between  the  seven  signatories,  the 
<»art  clearly  has  jurisdiction  to  rectify  them. 
fJoTCE.  J.  referred  to  Hall-Dare  v.  Hall-Dare 
{54,  L.  T.  Rep.  120 ;  31  Ch.  Div.  251).] 

CaMsel,  for  all  the  defendants,  supported  the 
Application  and  submitted  that  the  jurisdio^on  of 
the  court  was  not  limited  to  agreements  in 
writing  inter  partes,  but  extended  also  to  a  deed 
poll  and  a  bill  of  exchange : 

Druiff  V.  Lord  Parfcer,  18  L.  T.  Eep.  46 ;  L.  B*p. 
5  Eq.  131. 

The  question  of  the  jarisdiction  to  rectify  the 
register  of  shares  of  a  company  was  discussed  in 
AihKortk  v.  Bristol  and  North  Someraet  Bailway 
Company,  15  L.  T.  Bep.  561. 
JoTCB,  J. — I  do  not  see  my  way  to  make  the 
order  asked  for.  No  doubt  a  blunder  was  made 
in  drafting  the  articles,  but  that  can  be  rectified 
under  the  provisions  of  sect.  50  of  the  Companies 
Act  1862  and  is  the  proper  way  of  doin^  it.  With 
reference  to  the  jurisdiction  to  rectify  such  a 
document,  counsel  hare  not  had  much  time  or 
opportimity  to  look  into  tho  authorities  on  the 
saSject;  but  on  the  materials  before  me  and  as  at 
present  adrised,  I  am  of  opiidon  that  the  gmeral 
jurisdictimi  of  the  court  to  rectify  matmmentB 
baa  no  application  to  a  document  of  this  kind, 
which  has  only  a  statutory  effect,  and  can  only 
be  rectified  by  statutory  authority.  I  ^erefore 
refuse  the  motion. 

SoUntors  for  all  parties,  ChesUni  and  Sons, 


Jan.  15, 16.  and  17. 
(Before  JorcE,  J.) 
HouNSELL  V.  Dunning,  (a) 
Statute  of  Limitations — Copyholds— Devise — Pos- 
session —  DiaabUity  —  Coverture  —  Elapse  of 
thirty  years— WiU— Construction — Beat  PrO' 
perty  Limitation  Act  1874  (37  &  38  Vict.  e.  57), 
s.  5. 

On  the  2Gth  Dee.  1869  H.  H.  B.  died  intestate 
leaving  a  widow,  J.  B. ;  two  daughters,  M.  B. 
{now  M.  E.)  and  Henrietta  if.  B. ;  and  a  son, 
P.  H.  B. 

At  the  time  of  his  death  H.  H.  B.  was  possessed  of 
certaiv.  copyhold  tenements  held  of  the  manor 

of  T.  D. 

On  the  7th  Jan.  1870  J.  B.  died,  having  made  a 
will  on  the  6th  Jan.  1870  whereby  she  gave  to 
her  daughters  M.  B.  (now  M.  H.)  and  Henrietta 
H.  B.  "  all  and  singular  the  share  and  proportion 
of  my  latekusband'a  estate  that  I  take  or  to  which 

(a)  Beportod  by  Uidnet  Daviy,  Esq.,  Barrlatw-^tJiaw. 
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I  am  entitled  on  hie  decease  to  he  equaUy  divided 
betiaeen  them  share  and  share  alike;  and  I  also 
give  and  bequeath  to  my  two  said  daughters  the 
sum  of  5001.  .  .  .  to  he  divided  between 
them  share  and  share  alike,  and  I  make 
this  provision  for  them  in  lieu  of  ihe  vorumt 
freelCald  and  copyhold  Umds  of  my  late  husband 
v>hich  descend  to  my  $on  on  the  mteetacy  of  my 
laie  husband." 

At  ih«  fine  ef  ihe  death  of  B.  H.  B.  tt  was 
enwieouily  supposed  that  the  copyholds  in  ques- 
tion devolved  upon  P.  S.  B.  as  the  customary 
heir,  whereas,  in  fact,  they  devolved  upon  J.  B.  as 
the  customary  heiress. 

Acting  upon  this  assumption,  the  administrator  of 
H.  H.  B.,  one  G.  (f.  H.  (husband  of  M.  H.). 
entered  into  possession  of  the  copyholds  and 
expended  the  rents — certainly  from  the  tim^  of 
the  death  of  J.  B.,  if  not  b^ore — in  the  main. 
ienance  and  education  of  P.  H.  B.  until  ha 
became  of  age  in  1877 ;  and  in  1878  handed  to 
him  the  title  deeds  unth  an  account. 

Xn  1871  a  deed  of  enfroTichisemmt  had  been 
executed  in  favour  of  .P.  H.  B.  by  ihe  lords  of 
the  manor  in  eonnderofion  of  a  rum  of  1381., 
etepretsed  to  be  paid  ^  him. 

On  the  Zlth  Nov.  189()  P.  E.  B.  died,  having 
remained  in  possession  of  the  copyholds  until 
his  death.  By  his  wiU  P.  H.  B.  appointed  ihe 
defendants  to  be  his  executors  and  trustees,  and 
gave  all  hie  real  estate  to  them' upon  truat  for 
sale  and  to  stand  possessed  of  the  residue  for 
the  benefit  of  his  nepAeto  and  ntsee  JO,  Si  S.  and 
3f  .  X  £ 

On  ihe  2bth  Sept.  1900  the  plaintiffs  O.  C.  S.  and 
M.  H.,  having  discovered  that  the  copyholds  did 
in  fact  devolve  upon  J.  B.,  and  not  upon 
P.  H.  B.,  brought  this  action  against  the  defen- 
dants for  a  declaration  that  M.  H.  was  entitled 
under  the  viill  of  J.  B.  to  a  moiety  of  the  copy- 
holds. 

HeM,  that  the  plaintiffs  were  barred  by  sect.  5  ijf 
the  Seal  Property  Jjimitation  Aei  1874h  more 
£btrfy  years  having  elapsed  between  the 
death  <^  J.  B.  and  the  eommeneement  <^  ikit 
{toHon. 

Semble.  also,  that  upon  the  true  construction  of  the 
wUl  the  copyholds  did  not  pass  to  M.  H.  and 
Henrietta  H.  B.,  but  devolved  upon  P.  JET.  B. 

On  the  26th  Dec.  1869  Henxy  Hine  Ball  died 
intestate,  and  left  him  surrifing  his  widow 
Jemima  B<dl  and  three  obildan  —  the  pUuntiff 
Mary  Hoonsell,  bom  the  12th  Jan.  1850; 
Henrietta  Hine  Ball,  bom  the  8th  Jan.  1855 ;  and 
Philip  Henry  Ball,  bom  the  23rd  Feb.  1856. 

Henry  Hine  Ball  was  at  the  date  of  his  death 
possessed  of  certiun  oopyhold  tenements  bald  of 
the  manor  of  Taunton  D&or,  in  the  coQnty  of 
Somerset,  for  an  estate  of  inheritance  in  cus- 
tomary fee  simple ;  and,  according  to  the  custom 
of  the  manor,  the&e  copyholds  devolved  upon 
Jemima  Ball  as  his  customary  heirees-at-law. 

On  the  7th  Jan.  1870  Jemima  Ball  died. 

By  her  will  dated  the  6th  Jan.  1870  Jemima 
Ball  gave  to  the  plaintiff  Hary  Hounaell  and  to 
Henrietta  Hine  Ball 

All  and  sinjriilar  the  Bhara  and  proportion  cS.  my  late 
hnaband'a  estate  that  I  take  or  to  whioh  I  am  entittod  oo 
hia  deoeaae  to  be  eqaally  divided  between  them  ehan 
and  share  alike ;  and  I  alao  give  and  beqaeath  to  my  two 
■aid  daughters  the  anm  of  5001.   ...   to  be  divided 
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betwam  tiwm  nhmn  uid  ahkre  Rliks,  mad  I  makt  this 
twoTision  for  thim  in  Uan  of  the  nriociB  f raehold  ftod 
oopjtiold  Imaim  of  my  lata  huabuid  trhioh  desoBod  to 
my  ton  on  tbe  intrntMy  (rf  017  late  huabuid. 

Jamea  Slee  Bolt  and  the  plaintiff  George 
CoUias  Honnsell  (tinaband  of  the  pluntifl  Mary 
Hoonaell)  were  appointed  executors,  probate 
being  granted  to  George  Collins  Hoansell. 

At  time  of  the  death  of  Henry  Hine  Ball 
all  the  persona  interested  in  the  matter  beliered 
that  tiie  oopyholda  in  qnestiim  derolved  a'pon 
Philip  Henry  Ball,  as  his  caatomary  heir.  And, 
aoooraixij;ly,  George  Collins  Hounsell,  who  waa 
alao  administrator  of  the  will  of  Senry  Hine 
Ball,  entered  into  poesesnon  of  the  oopyholdt 
and  expended  the  rents — which  he  had  ooUected 
throum  hte  •olidtor  and  agant  oertunly  from 
the  time  oC  the  death  of  Jemima  Ball,  it  not 
before — in  the  maintenanoe  and  education  of 
FhiHp  Henry  Ball  nntil  he  oame  of  age  in  1877 ; 
and  m  the  following  year  aoco anted  to  Philip 
Henry  Ball  for  the  rents  so  reoeiTed  and  habded 
orer  the  title  deeds. 

On  the  15th  May  1871  a  deed  of  (nfranchiae- 
ment  had  been  exeoated,  in  favour  of  Philip 
Henry  Ball  by  the  lords  of  the  manor  in  con- 
sideration of  the  anm  of  138L,  expressed  to  be 

Slid  by  him.  The  deed  stated  that  I*htlip  Henry 
all  inherited  the  property  "  nnder  the  custom  of 
the  sfud  manor  as  heir-at-law  of  his  father  Henry 
Hine  Ball,  who  died  intestate,  and  of  his  mother 
Jemima  Ball,  also  deceaaed,  who  also  died  intes- 
tate as  to  the  customary  or  oopyhold  estates  she 
inherited  from  her  hnsiMiid  Huiry  Hine  Ball." 

On  the  27th  Not.  1890  Philip  Henry  Ball 
died,  having  ranained  in  possession  of  the  copy- 
holds until  his  death. 

By  his  will,  dated  the  6th  Feb.  1890,  Philip 
Henry  Ball  appointed  the  defendants  to  be  his 
executors  and  trustees,  and  gave  all  his  real 
estate  to  them  upon  trust  for  sale,  and  to  stand 
possessed  of  the  reoidne  for  the  benefit  of  his 
nephew  and  niece  Ladlow  Strangways  Hoansell 
and  Mabel  Inman  Honnsell,  the  son  and  daughter 
of  the  plaintiffs,  in  eqtial  shares. 

On  the  25th  Sept  1900  tfae  plaintiffs,  having 
discovered  that  the  oopyhold  estates  did  in 
fact  devolve  upon  Jemima  Ball,  the  widow  of 
Henry  Hiue  Ball,  and  not  upon  his  son  Philip 
Henry  Ball,  instituted  the  present  action. 

The  plaiatifls  claimed  (Ij  a  declaration  that  tiie 
copyhold  properties  in  question,  on  the  death  of 
Henry  Hine  Ball,  descended  to  Jemima  Ball  as  his 
customary  heir ;  (2)  a  de^arati<ni  that  according 
to  the  true  conitruction  of  the  will  of  Jemima 
Ball  an  equal  undivided  moiety  of  the  property 
in  question  was  devised  to  the  plaintiff  Mary 
.^nnsellfor  a  customary  estate  in  fee  simple; 
(3)  a  declaration  that  Mury  Hounsell,  or  altema- 
tivdy  the  plaintiffs,  or  alternatively  George 
Collms  Hounsell  in  her  right,  was  or  were  entitled 
to  the  undivided  moiety  for  a  customary  estate  in 
fee  simple,  or,  in  the  alternative,  a  declaration  that 
Kary  Hoansell  was  entitled,  subject  to  any  rights 
therein  of  George  Collins  Hounsell  or  any  person 
claiming  through  or  under  him  during  his  life,  to 
the  un£vided  moiety,  for  a  customary  estate  in 
fee  simple  in  remainder  expectant  upon  his 
decease. 

The  defendants  denied  that  the  copyholds  were 
subject  to  the  mil  of  Jemima  BaU,  and  also 
relied  npcm  the  Statates  of  Limitations. 
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Younger,  K.C.  and  Beddall  for  the  plaintiffs. — 
The  copyholds  in  question  pass  under  the  words 
"  all  and  singular  the  share  and  proportion  of  my 
late  husband's  estate  that  I  take  or  to  which  I 
am  entitled  on  his  decease  to  be  equally  divided 
between  them  share  and  share  alike "  ;  and  this 
notwithstanding  the  subsequent  pronsitm.  Th^ 
referred  to  the  cases  of : 

0'TooI«  V.  firowna,  3  E.&.'B.  572  ; 

Sandtrton  v.  Dbsoon,  1  Ex.  141 ; 

Dob$on  V.  Bovmeat,  L.  Rep.  5  Eq.  404. 
[JoTCB,  J.  referred  to  Re  Bagot;  Paton  v. 
Ormerod  (69  L.  T.  Rep.  399;  (1893)  3  Ch.  348,).] 
Again,  G.  C.  Hounsell  was  in  possession  of  the 
co|rrholdB  from  1870  to  1877  in  right  of  his  wife. 
G.  0.  Hoansell  is  himself  barred ;  hut  not  so  his 
wife,  who,  b^g  under  disability,  had  tiiirty 
years  from  1877  in  which  to  bring  an  action: 

Real  Proper^  Limitatioa  Aot  1874,  g.  5. 

Adams  (Hughe$,  E.C.  with  him)  for  the  defen- 
dants.— The  copyholds  do  not  pass  under  the 
will.  Although  the  word  "  estate  "  may  include 
real  estate,  it  does  not  necessarily ;  and,  here, 
the  erroneous  belief  of  the  testatrix  that  the 
copyholds  went  to  the  son  is  snffident  to  show 
that  the  word  "  estate  "  is  not  to  include  real^. 
It  is  more  incumbent  to  show  that  partioaiar 
property  passes  in  the  case  of  a  specific  devise 
than  in  the  case  of  a  residuary  gift  He 
referred  to 

Doe  V.  EurreU,  5  B.  &  Aid.  18  ; 

Re  Bagot ;  Paton  v.  Ormerod  (ubi  *up.) ; 

Coard  V.  Holdernees,  20  Beav.  147  ; 

(/Toole  V.  Browme  [ubi  eup.) ; 

Sanderson  v.  Dobton  {libi  mp.)  ; 

Oreen  v.  Pertieee,  5  Hara,  249. 

Bat,  apart  from  the  construction  of  the  will,  the 
plaintiffs  are  barred  by  the  Statute  of  Limitations ; 
for  the  statute  began  to  run  from  the  date  of  the 
death  of  H.  H.  Ball.  The  husband  never  took 
possession  on  his  own  account,  but  acted  merely 
as  the  bailiff  of  the  infant  P.  H.  Ball : 

Morgan  V.  Morgan,  1  Atk.  488  ; 

Wali  X.  Stanwick,  56  L.  T.  Atp.  309  ;  34  Cb.  Dir. 
768; 

T/tonuu  r.  Thotnae,  2  K.  ft  J.  79 ; 
Re  Hobbet  Hebbe  t.  Wade,  58  L.  T.  Hep.  9 ;  36  Ch. 
Div.  553. 

The  hasband  acted  as  the  ag«ait  of  P.  H.  BaU. 
and  the  possession  of  the  agent  is  that  of  the  prin- 
cipal, evm  though  the  agent  be  the  t3>ae  owner : 

WHliame  v.  Pitt,  L.  Rep.  12  Eq.  149. 
He  also  referred  to 

Collard  V.  Hare,  2  Knta.  &  M7.  675 ; 
Doe  V.  Bramtton,  3  Ad.  ft  E.  63  ; 
Jumpaen  v.  Pitchers,  13  Sim.  327. 

Younger,  K.C.  in  reply. 

Joyce,  J. — In  this  case  Henry  Hine  BaU  died 
intestate  on  the  26th  Dec.  1869,  being  at  the 
time  of  his  death  entitled  to  certain  copyhold 
hereditaments  held  of  the  manor  of  Taunton 
Dene,  in  the  county  of  Somerset.  He  left  a 
widow,  Mrs,  Jemima  Ball,  and,  among  other 
children,  an  eldest  son,  Philip  Henry  BalL  Now, 
at  that  time,  all  persons  concerned  or  interested 
in  the  matter  supposed  and  considered  that  upon 
the  death  of  Henry  Hine  Ball  these  copyhold 
hereditaments  devtuved  npon  Philip  as  his 
customary  heir,  and  that  Jemima  BaU,  the  mdow 
of  H.  H.  Ball,  was  entitled  to  a  dUt^batdve 
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ahare  in  the  personal  estate  <rf  H.  H.  Ball,  and 
posBibly  also  to  dower,  or  something  in  the  nature 
of  dower,  in  the  real  estate  to  which  he  died 
entitled.  The  widow  lived  for  a  short  time  after 
her  husband,  and  died  on  the  7th  Jan.  1870. 
Upon  ber  death,  if  not  before,  the  present  plain- 
tiff, Mr.  HoTinBflll,  appears  through  his  solicitor 
and  agent,  Mr.  Maynard  (who,  I  suppose,  collected 
the  rents  before),  to  have  collected  the  rents  of 
the  property  oertainlr  from  the  time  of  the  death 
of  Mrs.  Jemima  Ball,  and  I  rather  think  before 
that  time — ^namely,  from  the  death  of  Henry  Hine 
Ball  himself.  Mr.  Honnsell  expended  the  rents 
which  be  received  in  respect  of  these  properties  in 
the  maintenance  and  Mneation  of  Philip  Henry 
Ball,  and  when  P.  H.  Ball  came  of  age  in  1877  he 
accounted  to  him  and  handed  over  the  title  deeds, 
as  was  qaite  natural,  no  one  having  supposed  or 
thought  for  a  moment  that  anyone  was  entitled 
to  this  property  except  P.  H.  Ball.  Further 
than  that,  in  1871  there  was  an  enfranchisement 
of  all  these  copyholds  by  a  deed  of  the  15th  May 
1871,  which  was  procured  by  Mr.  Honnsell  himself 
in  the  name  and  on  behalf  of  P.  H.  Ball,  the 
expenses  of  the  enfranchisement  being  paid  out 
of  the  rente  of  this  property,  or  otherwise  out  of 
income  which  belonged  to  P.  H.  Ball.  Some 
time  afterwards  P.  H.  Ball  contemplated  a  sale 
of  the  property,  and,  on  tbe  title  to  the  pi-operty 
bung  looked  into,  it  was  then  suggested  oy  some 
of  the  solimtors  conoeraed,  as  was  the  fact,  that 
tiie  oaatomary  heir  of  Henry  Hine  Ball  was  not 
his  eldest  son.  Philip  Henry  Ball,  bat  was  the 
widow,  Mrs.  Jemima  Ball.  Ultimately,  on  the 
25th  Sept.  1901  this  action  was  brought,  beiog  a 
claim  by  Mr.  Hounsell'  and  his  wife  U^e  bringing 
the  action  in  right  of  his  wife,  as  a  devisee  nnder 
the  will  of  Jemima  Ball)  to  this  property  against 
the  trustees  of  the  will  of  P.  H.  Bali,  who  are  at 
present  in  poasessiou.  It  is  in  reality  a  claim  by 
the  plaintiffs  against  their  own  children,  who  are 
the  devisees  or  beneficiaries  under  the  will  of 
P.  H.  Ball.  In  my  opinion,  after  some  hesitation, 
it  is  not  material  at  all  whether,  on  the  death  of 
Jemima  Ball,  Philip  Henry  Ball  was  of  age,  and 
Hounsell  received  and  accounted  to  him  for  the 
rents,  or  whether,  as  was  the  faot,  Philip  Heniy 
Ball  was  an  infant,  and  Hotmseil  ooUeoted  the 
rents  on  hie  behaU  and  aooonnted  tor  them  as  the 
bailiff  of  an  infent.  He  did,  in  fact,  acconnt  to 
P.  H.  Ball  for  all  the  rente ;  he  admitted  him  to 
be  entitled,  and  procured  the  enfranchisement  in 
his  favour,  and  no  one  snpposed  that  anybody 
else  was  entitled.  Theresnlt  of  this,  to  my  mind, 
is  that  P.  H.  Ball  was  in  poeaession  or  receipt  of 
the  rents  of  this  property  at  least  from  the  death 
of  Jemima  Ball,  if  not  from  the  death  of  Henry 
Hine  Ball.  This  would  clearly  have  been  so  if 
Mr.  Hounsell  were  the  real  owner,  and  I  think 
it  is  equally  so  although  he  was  only  entitled 
to  the  rente  in  the  right  of  his  wife,  there 
being  no  fraud  or  collusion  in  the  case.  If 
I  am  right  in  this,  both  plaintiffs  are,  as  I  hold 
them  to  be,  barred  by  the  Heal  Property  Limita- 
tion Act  1B74  more  than  thirty  years  having 
elapsed  hebnem  the  death  of  Jemima  Ball  on 
the  7th  Jen.  1870  and  the  commencement  of  this 
action  on  the  25th  Sept.  1900.  Now,  it  has  been 
said  that  this  might  have  been  so  if  Mr.  Homuell 
had  not  been  the  husband  of  Mrs.  Honnsell,  one 
of  the  real  owners ;  but  it  is  contended  that 
P.  H.  Ball  was  in  under  Mr.  Honnsell,  so  to  speaV» 
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and  that  P.  H.  Ball  cannot  be  in  a  better  posi- 
tion than  he  would  have  been  if  Mr.  Hounsell 
had  assigned  or  conveyed  his  life  interest  in  these 
copjholds  to  him.  To  m^  mind,  if  that  were  so, 
then  this  action  equally  fails,  because  these  plain- 
tiffs  have  no  right  which  I  can  recognise  or  deal 
with  until  the  termination  of  the  coverture.  It 
then  might  be  a  (question  of  a  different  party 
altogether — ^the  heir.  But  I  am  of  opinion,  and 
I  hold,  that  both  the  plaintiffs  are  barred  alto- 
gether from  any  claim  afcaiust  thu  property. 
Then,  even  if  they  wet«not  oanad  by  fhe  smate^ 
in  ordw  to  suooeed'it  would  be  neosssaxr  for  tiiem 
to  make  out  that  they  have  a  good  title  under  a 
very  pecaliar  devise  or  gift  in  the  will  of  Mrs. 
Jemima  Ball,  as  the  claim  of  Mr.  Hounsell  is  in 
the  ri^ht  of  the  wife  m  devisee  under  that  will. 
That  IS  a  gift  by  Mrs.  Jemima  Ball  of  "  all  and 
singular  the  share  and  proportion  of  my  late 
husband's  estate  that  I  Uke  or  to  which  I  am 
entiUed  on  his  deoeaae."  Now,  on  the  facts,  as 
to  which  there  is  really  no  dispute,  I  am  satisfied 
that  this  testatrix  had  not  the  slightest  idea  that 
she  had  any  interest  in  the  real  esta.te  in  question, 
and  that  she  nevei-  contemplated  for  one  moment 
or  thought  of  this  gift  pasamg  any  interest  what- 
ever in  this  copyhold  estate.  In  my  opinion,  then, 
this  gift  is  an  ambignoas  gift,  and  it  may  or  may 
not  M  construed  to  pass  the  interest  of  the  tes- 
tatrix in  tiie  real  estate  in  question.  Wh«i  the 
context  of  tiiis  will  is  looked  at,  it  is  found  that 
the  testatrix  gives  a  reason  for  the  mode  in  which 
she  disposes  m  (his  share  and  proportion  of  her 
lato  husband's  estate  to  her  daughters  in  the  way 
she  does — namely,  the  faot  that  the  copyhold 
estates  of  the  husband  devolved  upon  the  eldest 
son,  Philip  ;  so  that,  to  my  mind,  there  are,  upon 
the  face  of  tbe  will,  reasons  that  might  induoe  the 
court  to  infer  that  the  testatrix  had  no  intention 
that  this  real  estate,  if  it  was  hers,  should  pass 
by  this  gift.  I  am,  then,  inclined  to  say  that 
there  is  sufficient  to  induce  the  court  to  hold  that 
the  testatrix,  if  'she  had  known  that  there  waa  a 
possibility  of  this  property  passing  by  the  gift, 
would  have  made  a  different  dispositicm.  There- 
fore, although  it  is  not  necessary  for  me  to  detnde 
tiiat.  I  am  inclined  to  think  that  this  lady's 
mteresfc  in  this  property  did  not  pass  by  this  gift, 
but  devolved  upon  her  onstomaxy  hor,  P.  H. 
Ball ;  and  I  think  that  the  view  which  was  taken 
of  the  law  by  the  solicitor  at  the  time  of  the 
enfranchisement  was  right — namely,  that  P.  H. 
Ball  was  entitied  to  the  property  he  had  inherited 
as  heir-at-law  of  his  father  and  of  his  mother 
Jemima  Ball.  In  any  view  d  the  case^  if  I  am 
ri^ht,  this  action  faUs,  and  must  he  cUanined 
with  costs. 

Solicitors  for  the  plaintiffs,  Pcikeman  and  B«ui, 
SoUdtors  for  the  defendants,  S«rr,  QribbU,  and 
Oliver,  for  Stuton  and  Channer,  Taunton. 
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Jan.  13, 14, 15, 16.  and  20. 

(Before  JoTCi,  J.) 

Ibblasd  v.  Habt.  (a) 

Con^peat/g — Sharea — Blani  tremtftr — SegUtraUon 
—'ArHela  of  eumteiaiion — Prior  equUmU  HiU. 

H.  C.  I.  held  eertttin  akarea  m  a  Company  in  tnut 
for  hiM  wifa,  L.  S.  L,  and,  wiikout  h»r  eonaent 
or  knowledge,  eseeeuUd  a  blank  tranafer  of  Vie 
aharatt  and  gave  iKe  aame  to  O.  J.  S.  at  aeeurity 
for  a  loan.  On  the  23rd  Nov.  1901  G.  3.  H. 
aeni  the  tranafer,  which  he  had  jUiad  in  with  hia 
own  name,  and  the  etrtifieaie  of  the  eharea,  to 
the  o^icea  of  the  company  for  reyiatration.  On 
the  26th  Nov.  the  managing  dimetor  of  the  com* 
pang  aaw  H.  C.  L,  who  aaid  that  Q.  J.  H.  had 
no  right  to  transfer  the  tharea,  and  aaked  for 
poatponement  of  the  regiatration.  On  the  27th 
Nov.  a  ineeting  of  the  directors  waa  held,  and 
theae  circumatancea  mentioned  to  the  direetora  ; 
bnt  the  tranafer  wm  not  regiatared.  On  the  aame 
day  L.  E.  I.  commenced  an  action  for  an  injunc- 
tion to  reatrain  the  regiatration. 

The  artidaa  <tf  aaaoeiation  of  the  company  provided 
that  overy  inatnmont  of  tranafar  ahmUd  be  left 
at  the  office  for  tegiatraUon  oooomponied  by  the 
eertifieata  of  the  akaraa  to  be  tramfwred,  and 
fucA  {AhtT  emdsnee  a/a  iheoomnamy  might reqvxre 
to  prove  the  title  of  the  tranajeror  to  hi*  rigni  to 
transfer  the  aharea. 

Said,  that  Q.  J.  H.  had  not  on  the  2tth  Nov.  a 
"preaent,  abaolnte,  and  unconditional "  right  io 
the  regietralion  of  the  tranafer,  and  that  therefore 
the  prior  equitable  title  of  L.  E.  L  muat  prevail. 

The  plaintiff  Luot  Ereline  Ireland  was  the  wife 
oi  the  defendant  Henry  Cabitt  Ireland,  to  whom 
in  Feb.  1901  she  had  tranBfened  oertaiu  share* — 
which  she  had  previooslj  held  in  her  own  right 
— in  order  that  he  might  attend  and  vote  at 
meetings  of  the  company  in  her  behalf. 

H.  0.  Ireland  was  daXj  registered  1 8  holder  of 
the  shares,  which  consiBted  of  180  fully  paid-up 
shares  of  51.  eaofa  in  the  defendant  ooiiTpany, 
Samnel  Kidd  and  Go.  Limited. 

In  the  early  part  of  1901  the  defendant  (George 
John  Hart,  who  was  a  chartered  aooountant  and 
had  audited  the  aooounts  of  the  defendant  Ireland, 
lent  him  snma  amounting  in  all  to  !^l.  j  and,  as 
seonrity  for  the  same,  the  defendant  Ireland  on 
the  4th  March  1901,  withont  the  knowledge  or 
consent  of  the  plaintiff,  executed  a  blank  transfer 
of  tiie  shares  m  qneetion  and  handed  it  to  the 
defendant  Hart.   The  transfer  was  under  seal. 

According  to  tiie  evidence  of  the  defendant 
Hart,  he  waa  ignorantof  the  fact  that  the  def endan  t 
Ireland  held  the  shares  in  tirnst  for  the  plaintiff, 
and  wonld  not  have  advanced  the  mcmey  if  be 
bad  been  aware  of  snch  trust;  but  he  admitted 
that  it  waa  agreed  between  him  and  the  defendant 
Ireland  tbat  he  wonld  not  dispose  of  the  ahai-es 
without  giving  Ireland  an  opportmiity  to  redeem 
them.  But  the  defendant  Ireland  alleged  that  he 
had  informed  Hart  at  the  time  of  the  exeontion 
of  the  transfer  that  he  held  the  eharea  in  trust 
for  hia  wife,  the  plaintiff. 

On  the  18th  Nov.  3900  Hart,  having  reason  to 
doubt  the  goodness  of  hia  security,  or  the  position 
oi  the  d^endant  Ireland,  filled  in  the  tranafer  by 
inserting  his  own  name  as  the  transfbre^  and 
theron  stated  the  consideration  money  to  be  lOOI. 


[Chan.  Dit. 


On  the  23rd  Nov.  1901  Hart  sent  the  transfer 
with  the  certificate  to  the  office  of  the  defendant 
company,  and  a  formal  receipt  was  given  for  it 

On  the  26th  Nov.  1901  the  managing  director 
ot  the  d^endant  company  called  on  cue  defendant 
Ireland  in  reference  to  the  transfer,  pointing  out 
the  smallneBs  of  the  consideration ;  and  then  Ire- 
land told  the  maniiging  director  that  Hart  had  no 
right  to  transfer  the  sharw,  and  asked  that  the 
registration  of  the  transfer  might  he  poe^ooed 
for  a  few  days. 

On  the  27ui  Nov.  1901  an  ordinary  meeting  of 
the  directors  of  the  oompany  was  held,  when  the 
nuou^g  director  reUtea  what  had  taken  place; 
but  tbe  inuufer  waa  not  formally  submitted  to 
tlw  board- 
On  the  same  day  the  writ  in  this  action  was 
issued,  and  an  interim  injonction  was  obt^ned  to 
restrain  the  registration  of  the  transfer. 

The  plaintiff  now  claimed  (t)  a  declaration  that 
the  ahum  were  held  by  her  husband,  the  defen- 
dant Ireland,  in  trust  for  her;  (2)  an  injunction 
to  restrain  the  defendant  Hart  from  procuring  or 
attempting  to  procure  the  registration  of  the 
tnuufer.^nd  from  dealing  with  the  certificate  of 
the  share^  or  parting  with  the  same  except  to 
the  plaintiff,  and  to  restrain  the  defendant  com- 
pany from  regiateriog  any  transfer  of  the  aharea 
except  to  the  plaintiff;  and  (3)  to  have  the 
transfer  delivered  up  to  t>e  cancelled,  and  to  have 
the  certificate  of  the  shares  delivered  to  the 
plaintiff. 

It  waa  provided  by  art  30  of  the  oompany** 
artiole*  of  assooiation  that  the  instrument  <A 
traiufer  of  any  share  should  be  signed  by  both 
the  transferor  and  transferee,  and  the  transferor 
should  be  deemed  to  remain  tbe  holder  of  anoh 
share  until  tiie  name  of  the  transferee  should  be 
entered  in  the  register  in  respect  thereof. 

Art  31  provided  that  the  instrument  of  transfer 
of  any  share  should  be  in  writing  in  the  nsual 
oommon  form,  or  in  the  form  prescribed,  or  as 
near  thereto  as  circumstances  would  admit  The 
form  prescribed  was  similar  to  that  given  in 
table  A  to  tbe  Ist  schedule  of  the  GompanieB 
Act  1862. 

Art.  33  provided  that  evei7  instrument  of 
transfer  should  be  left  at  tbe  office  for  regittra- 
tion,  accompanied  by  the  oertttioate  of  the  sharea 
to  be  transferred,  and  such  other  evidence  as  the 
company  might  require  to  prove  the  title  of  the 
transferor  or  his  right  to  transfer  the  shares. 

Hughes,  K.G.  and  C.  T.  MiteheU  for  the 
plaintiff. — As  there  has  been  no  regiatraticn  of 
tbe  transfer,  the  legal  title  to  tbe  shares  is  in  the 
defendant  Ireland  by  virtue  of  art  30  of  the 
articles  of  association.  And  the  defendant  Hart 
has  not  a  *'  present,  abeolute,  nnomditional 
riyht"  to  be  registered: 

Soci^til  GfniraU  do  Pari*  v.  TTaUer,  54  L.  T.  Rep. 

389;  11  App.  Cm.  20; 
SmU       WHiiamaon,  SB      T.  Sep.  802 ;  88  Cb. 

Div.  485. 

Moreover,  Hart  had  notice  of  the  trust  in  favour  of 
the  plaintiff,  and  therefore  can  have  no  title  in 

priority  to  her  : 

Earl  oj  ShrfMd  V.  London  Joint  Stock  Banfc,  58 
L.  T.  Bep.  735 ;  13  App.  Cas.  333. 

Sydney  C.  N.  Chodman  for  the  defendant 
Hart— The  evitoioe  of  Hart  ^t  he  had  no 
notice  of  the  tn»t  in  favour  of  the  fdaintiff 
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shonld  be  aoocmtod.  That  being  eo,  eveiything 

S aired  to  be  done  by  Hart  buore  registraticn^ 
I  been  done  bj  him,  and  there  siaplj  remained 
a  ministerial  act  to  be  performed  hj  the  defan. 
dant  eompanj.  Under  these  caroamstanoes  the 
title  of  Hart  Bhonld  preri^  over  the  prior  eqnii- 
able  title  of  the  plaintifE 

Vannty  r.  Morgan,  58  L.  T.  Bep.  2S8 ;  37  Ch.  Dir. 
316. 

In  the  oases  of  Sodiiv  Qpnerah  de  Paris  v. 
Wtdker  (uhi  tup.),  Moore  t.  Nortk-Wetiem  Bank 
<64  L.  T.  Bep.  456 ;  (1891)  2  Gh.  599),  and  BooU 
T.  WiUiantMon  (uM  ttn).)  there  was  M>me  impor- 
tant reqnisite  to  be  fulfilled  before  r^stnition 
ootdd  be  required  by  the  transferee. 

CT.MitcheUinreplj.  Cur.adv.vulL 

JoToi.  J.^The  subject  <^  this  action  is  180 
fnllr  paid<np  rbues  in  a  company  <»lled  Samnd 
Eidd  and  Oo.  Limited,  and  there  is  no  doubt  that 
the  shazes  in  question  were  held  bv  Mr.  Ireland, 
who  was  a  solidtor,  as  tnutee  for  ttis  wife  from 
probably  Feb.  1900.  With  regard  to  th^  transfer 
of  shares,  the  artioles  of  association  provided  a^ 
followB :  [Hie  Lordship  read  arts.  30,  31,  and  33.] 
Now,  Mr.  Ireland  desired  a  loan,  and  there  appears 
to  have  been  a  oontrersation  between  him  and  the 
defendant '  Mr.  Hart,  an  accountant,  who  first 
audited  the  books  and  afterwards  practically  kept 
the  books  of  Ireland;  and  on  the  4fch  March  1901 
Ireland  incloaes  a  transfer  in  blank  of  the  shares 
in  question,  in  a  letter  of  that  date,  saying,  <*  I 
inclose  blank  transfer  forms,"  and  then  he  says  : 
"The  Bowdens  were  here  to-day;  he  is  going  to 
split  up  the  larger  scrip,  so  I  cannot  send  yon  this. 
I  h<^,  however,  you  will  be  able  to  arrange  on , 
inclosed."  That  is  to  say,  he  sends  the  blank 
transfer  of  the  aharea  in  this  company.  Tbe 
defendant  Hart  replies  on  the  6tb  aelmawledf^ng 
reodpt  of  the  transfer,  and  on  that  day  he  pays 
the  balanoeof  the  loan,  or  some  other  snro,  am  wo 
•eenrity  oF  the  blank  transfer.  Now,  tiie  transfer 
in  qaestion  is  a  transfer  which  appears  to  be , 
ezecDted  on  that  date,  without  mention  of  con- 
flideration,  and  it  appears  to  be  executed  by  Ireland 
under  seal.  I  take  it  that  upon  the  authority  of 
Ex  parte  Sargeni  (L.  Rep.  17  Eq.  273),  although  the 
articles  of  association  do  not  require  a  tranner  to 
be  by  deed,  that  is  in  effect  a  good  transfer,  and  I 
consider  the  defendant  Hart  had  thereby  autho- 
rity to  fill  up  the  blanks  and  to  complete  the 
transfer.  There  appears  to  have  been  some  con- 
versation between  the  parties  as  to  not  registering 
tbat  transfer,  or  at  all  events  not  disposing  of  the 
shares,  without  Ireland  being  imormed  and 
having  an  opportunity  to  redeem,  or  something 
of  fbat  kind.  On  the  18th  Nov.  1900  Hart, 
having  reason  to  donbi  the  goodness  of  hie 
security,  or  the  position  <3i  Ireland,  in  order  to 
protect  himself  fiUed  up  the  transfer ;  and  on  the 
23rd  Nov.  the  transfer  was  sent  for  r^stration 
to  the  company's  office,  and  a  formal  reompt  given 
for  it.  I  consider  that  Hart  had  anthori^  to  fiU 
up  the  transfer,  and  to  do  what  hn  did.  Now,  the 
next  ordinary  meeting  of  the  directors  of  the 
company  was  on  Wednesday,  the  27th  Nov.  On 
Tuesday,  the  26th,  Mr.  Wright,  the  managing 
directoi,  called  on  Ireland  in  conseqnenoe  of 
some  objection  taken  by  the  aeoreta^  of  the 
company  that  the  conuderation  of  lOOZ.,  as 
filled  in  by  the  ddendant,  was  insufficient ;  and 


then,  as  I  understand,  Ireland  intimated  to  or 
told  Wright  that  the  defendant  Hart  had  no  right 
to  transfer  the  shares,  and  he  asked  that  the 
registration  of  the  transfer  might  be  postponed 
for  a  time.  Wright  appears  to  have  iwreed  to 
tluit ;  and  nn  the  same  day  Ireland  aduessed  a 
letter  to  Wright  at  the  company's  office,  request, 
ing  tbat  the  registration  of  tike  transfers  might  be 
delayed  a  few  days.   At  the  meeting  on  the  27th 
Wright  told  the  directors  what  had  taken  place. 
No  resolution  at  all  was  come  to ;  but,  as  I  under- 
stand, the  directors  raised  no  objection  to  what 
had  been  done.    In  point  of  fact,  the  transfer 
was  not  formally  submitted  to  the  board.  Do 
the  same  day  the  action  was  commenced,  and  an 
interim  iojunction  was  obtained  from  me  on  that 
day,  and  the  company  bad  formal  notice  thereof 
on  the  next  morning.   Now.  in  my  opinion,  the 
board  of  directors  were  not  bound  to  register  that 
transfer  at  the  meeting  on  the  27th.   It  ia  well 
settled  that,  althongh  directors  may  have  no 
power  to  refuse  to  register  a  tranafer,  thoQr  are 
entitled  to  have  a  reasonable  time  after  the 
transfer  is  lodged  to  make  inquiries  for  the 
pnrpoee  of  finding  out  if  the  trsaafer  is  in  order : 
but,  after  being  satisfied  on  this  point,  they  are 
bound  at  their  next  meeting  to  register  the 
transfer.    But  I  consider  that,  after  what  had 
taken  place,  the  directors  were  not  boond^^to 
pass  the  transfer  at  their  meeting  of  the  27th 
iTov.    At  all  events,  thfy  did  not  paaa  the 
transfer.    In  my  opinion,  an  application  made, 
under  sect.  35  of  the  Companies  Act  1862,  on  the 
27th  Nov.,  to  rectify  the  register,  could  not  have 
succeeded.  The  cases  of  Soeiute  OenerdU  de  Paris 
V.  Walker  (ubi  tup.),  Baoia  v.  WUliamton  {ubt  swp.). 
and  Moore  v.  North  -  Wettem  Bank  (ubi  tup.) 
establish  that  where  the  artioles  are  in  the  form 
in  which  th^  are  in  the  present  caM^  a  legal 
title  is  not  acquired  to  shares  as  against  an 
equitable  ovraer  before  registration,  or,  at  all 
eraito,  until  the  person  seeking  to  register  has  a 
presmt,  absolute,  and  unconditional  right  to  have 
the  transfer  registered.   I  am  not  called  upon  to 
say  precisely  when  there  is  such  a  "  present, 
absolute,  and  unconditional  right" ;  but  I  am  not 
sore  that  anything  short  of  registration  would 
do,  except  under  very  special  circumstances.  At 
all  events.  I  am  of  opinion  that  in  this  case,  prior 
to  tbe  date  of  the  injunction,  the  defendant  Uart 
had  not  a  present,  absolute,  and  unconditional 
right  to  the  registration  of  the  transfer  of  these 
shares,  and  therefore  that  the  prior  equitable 
right  of  the  plaintifE  Mrs.  Ireland  must  preTail. 
That  is  my  judgment  in  the  action,  but  a  great 
part  of  the  costa  seems  to  me  to  have  oeoi 
incurred  on  the  question  as  to  whether  ]^r^  bad 
notice  of  Mrs.  Ireland's  title.   Now,  Ireland  saya 
that  Hart  knew  very  well  that  the  shares  were 
his  wife's  at  the  time;  but  tbe  acooont  whkA 
ha  gives  in  his  affidavit,  althoug^h  perh^m  not 
very  detailed,  appears  to  be  mislmidiog ;  and, 
as  this  case  may  come  to   be  further  con- 
sidered, I  think  I  am  bound  to  say  tliat  Ire- 
land— who  no  doubt  was  in  a  difficult  position 
as   between    his   wife   and   Hart,   whom  he 
admits  to  be  a  perfectiy  honest  man — did  not 
give  his  evidence  by  any  means  in  a  satiatactory 
manner,  and  Hart  denies  positively  that  he  knew- 
that  the  shares  were  Mrs.  Ireland's.   Hie  Btate* 
ment  to  that  effect  was  not  in  the  least  shaken  in 
cross-examination  ;  and  I  do  ;>ot  faedtate  to  say 
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that,  where  there  is  a  oonflict  between  Irelend 
and  Hart  in  reference  to  fact,  on  their  testimony 
in  tlua  case  I  prefer  to  relj  apon  the  evidence  of 
Hart,  and  I  accept  bis  statement  Uiat  he  had  not 
notice  and  did  not  know  of  Ure.  Iralaad**  title.  I 
do  not'  beliere  that  Hart  would  have  lent  the 
money  if  he  had  known  that  Hrs.  Ireland  was  the 
owner  of  the  afaarea.  And  althoagh  I  think  the 
plaintiff  has  the  equitable  title,  which  title  mast 
prevail,  each  party  mast  pay  its  own  coste. 
There  will  accordingly  be  a  declaration  that  the 
equitable  title  of  the  plaintiff  prevails  over  the 
claim  of  the  defendant  Hart,  and  that  the 
transfer  to  him  ezecnted  by  the  defendant 
Ireland  was  inoperative.  There  will  also  be  an 
order  upon  the  defendant  Hart  to  deliver  np  the 
tf^rfafioate  of  tAie  ahares  to  the  plaintiff  and  the 
plaintilC  will  hwe  Uberfy  to  apply  for  delivery 
of  the  transfer  to  be  canodled  and  generally. 

Sollator  for  the  plaSnlifr,  8.  J.  B.  Stammen. 

Solicitor  for  the  defendant  Hart,  8.  A.  Jone$. 


Saturday,  F«b.  1. 
{Before  Jotcb,  J.) 
Be  BbnjjlhiN;  Nbvilu  o.  Benja3IIN.  (a) 

Pre^umptum  of  death — Legatee — Diaappearanee 
nine  months  before  tettator't  death — Not  since 
heard  of — Elapse  of  nine  yeart. 

Stf  hie  mUl  D.  B.  gave  his  residuary  estate  to 
trustees  upon  tntetfor  sale  and  conversion,  and 
to  divide  the  proceeds  into  as  many  shares  as  he 
ahotUd  have  children  toho  should  be  living  at  the 
date  of  his  death,  or  should  have  died  in  his  life- 
time leaving  children  living  at  his  death,  an  dto 
appropriate  one  share  to  each  ohild  respeoHvely. 

Oa  the  2&ih  June  1893  D.  B.  died. ,  D.B.hadhad 
thirteen  efciUren,  <^  whom  twelve  toere  living  at 
hie  deaih.  The  rmnaiming  one,  P.  D.  B.,  had 
not  been  heard    wince  the  1st  Sept,  189iS. 

On  a  summons  being  taken  out  by  the  trmteee  of 
J).  B.'a  loill  todetermine  in  what  manner  the  share, 
to  which  P.  D.  B.  would  have  been  entitled  if 
alive  at  the  testator's  death,  should  be  dealt  witht : 
Me  court  held  upon  the  evidence  that  P,  D.  B. 
must  be  presumed  to  be  dead,  and  direoted  that, 
in  the  absence  of  evidence  to  ehoio  that  P.  D.  B. 
was  alive  at  the  death  of  the  testator,  the  share 
should  be  divided  by  the  trustees  upon  the  footing 
that  P.  D.  B.  did  not  survive  the  testator. 

Bt  his  will,  dated  in  1891.  David  Bdajamin  gave 
his  residuary  estate  to  troBtees  upon  trust  for 
sale  and  convereion,  and  to  divide  the  proceeds 
into  as  many  shares  as  he  should  have  children 
who  should  be  living  at  the  date  of  his  death,  or 
should  have  died  in  his  lifetime  leaving  children 
living  at  his  death,  and  to  appropriate  one  share 
to  each  child  respectively. 

On  the  25th  June  1893  the  testator  died.  He 
had  thirteen  children,  of  whom  twelve  were  living 
at  his  death.  As  to  the  remaining  one,  Philip 
David  Benjamin,  it  was  nncertain  whether  he 
had  predemased  the  testator  or  not,  for  on  the 
let  Sept.  1892,  being  then  twenty-four  years  of 
he  had  disappeared  under  the  following 
circumstances :  He  was  emjdoyed  as  a  traveller  to 
a  BirmiE^ham  firm,  being  reliated  to  some  of  the 
members  of  the  firm.    In  Aug.  1893  he  went 

<«)Bsport«lb7Bn>Kir  Davxy,  £aq..BvriatM<-ftU«w. 
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abroad  for  a  holiday,  and  on  the  Ist  Sept  1892 
was  at  Aix-la-Chapelle  with  a  friend.  Whilst 
there  he  received  a  communication  from  Ms  firm 
requiring  him  to  return  to  Loudon ;  and  left  his 
.friend,  apparently  starting  for  London.  From 
that  time  nothing  had  been  heard  of  him,  althongh 
inquiries  had  baan  made  and  advertisements 
issued  in  all  the  English  colonies  and  in  other 
parts  of  the  world.  His  accounts,  it  appeared, 
showed  large  defalcations;  but  the  communica- 
tion from  the  firm  coutained  no  threat  or  sug- 
gestion of  prosecution. 

Philip  David  Besjamin  was  entitled,  on  the 
assumption  that  he  snrvired  the  testator,  to  about 
30,000i. 

Letters  of  administration  to  hie  estate  had  been 
granted  to  one  of  his  brothers,  leave  having  been 
obtaii»d  from  the  Probate  Division  to  swear  hia 
death  on  or  since  the  Ist  Sept.  1892. 

The  trustees  of  the  testator's  will  had  taken 
out  an  originating  summons  to  determine  in  what 
manner  the  share  of  Philip  David  Benjamin  in 
the  estate  of  his  father  ought  to  be  dealt  with  or 
disposed  of  by  them.  -  The  master  stated,  in 
answer  to  inquiries  directed  by  the  court,  that  he 
was  unable  to  certify  whether  Philip  David  Ben- 
jamin was  living  or  dead,  or,  if  dead,  when  he  died. 
He  certified,  however,  t^at  Philip  David  Benjamin 
was  not  married  at  the  time  of  bis  disappearauue, 
and  that  no  person  claiming  to  be  his  wife  or 
child  had  come  in  under  the  advertisements  which 
had  been  issued,  or  made  any  application  to  tho 
trustees  or  their  solicitors. 

The  trorteea  now  asked  for  an  order  npon  the 
anmmons  ginng  them  libarty  to  distribute  the 
entate  as  if  Pliilip  Darid  Benjamin  had  pre- 
deceased the  testator. 

Hughes,  K.C.  and  E.  Ford  for  the  trastees. — 
The  onus  is  upon  the  administrator  of  Philip 
.  David  Bui  jamin  to  show  that  he  was  living  at  the 
testattHr's  daath : 

Be  Walker,  25  L.  T.  Bep.  775 ;  L.  Bop.  7  Ch.  120. 
In  that  case  a  testator  gave  a  legacy  to  be  equally 
divided,  within  twelve  m<mths,  between  ,  the 
children  of  W.  P.  who  shonld  be  living  at  his  (the 
testator's)  death,  snob  sum  to  be  rused  oat  the 
property  therunafter  given  to  his  ezecatrix  for 
life.  He  then  gave  to  his  exeoutiix  oertain  real 
and  personal  estate  for  her  life,  and  after  her 
death  to  the  children  of  W.  P.  living  at  his  (the 
testator's)  death.  At  the  testator's  death  in  Jan. 
1847  there  were  four  children  of  W.  P.  living,  but 
another,  J.  T.  P.,  had  not  been  heard  of  since 
Feb.  1845,  and  nothing  over  was  heard  of  hloi 
afterwardd.  On  the  question  arising  in  1871  as 
to  whether  the  administrator  of  J.  T.  P.  waa 
entitled  to  a  share  of  the  legacy,  the  court  held 
he  WAS  not,  for  "  no  evidence  had  been  adduced, 
nor  apparently  could  be  obtained,  to  show  that  he 
was  living  at  the  testator's  death,  and  so  included 
iu  the  ckasB ;  and  it  lay  upon  those  claiming  under 
him  to  show  that  he  was  included."  That  case, 
we  submit,  shows  that  the  administrator  of  Philip 
David  Benjamin  is  not  entitled. 

Jessel  for  the  administrator. — The  court  will 
not  presume  a  person's  death  in  a  case  such  as 
this,  when  there  is  good  reason  for  his  noCr  com- 
municatnng  with  his  friends.  In  the  case  of  Be 
Walker  {ubi  sup.),  the  person,  whose  exiftteaoe  was 
nncertain,  was  on  the  uest  of  terms  with  his  lela- 
tives,  and  had  no  grounds  for  refraining  from 
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«ominQBication.  Bnt  even  if  the  court  prerames 
that  Philip  David  Benjamin  is  dead  now,  it 
Bhonld  not  be  presamed  that  he  was  dead  at  the 
cteath  ot  the  testator.  He  referred  to 

Bowdtn  r.  Smdflnon,  3  8m.  ft  Ctiff.  860 ; 

Wat$on  T.  Snffknul*  14        28 ; 

lU  Corbi$hlei^»  TnutM,  14  Cb.  DIt.  846 ; 

Miebman  r.  JJptaU,  35  L.  T.  B^.  919  ;  L.  Bep.  20 
Eq.  136; 

Re  Rhodat,  57  L.  T.  Rep.  652 ;  36  Cb.  Dir.  586 ; 
Rs  FMvi't  TratU,  22  L.  T.  Bap.  Ill ;  L.  Bap.  5 
Cb.  139. 

Jotcb,  J. — I  think  that  Philip  Darid  Benjamin 
must  be  presumed  to  be  dead  on  the  evidence  in 
this  case;  there  being  no  reason  why  he  should 
hesitate  to  come  home  now,  aithoogh  there  might 
have  been  ground  for  some  hesitation  at  first. 
The  question,  then,  is  as  to  when  he  died.  If  he  is 
to  be  preaumed  to  be  dead.  I  t^ink  the  case  of 
£s  WttOuif  (vbi  mp.)  applies,  and  the  onns  is 
on  his  repreaentatiTe  to  show  that  he  snrrlTed  Uie 
testator.  Bnt  hit  repreaentative  has  fsiled  to 
bring  any  eridenoe  to  show  that.  In  my  opinion, 
then,  the  man  most  be  taken  to  be  dead,  and  the 
trustees  are  tiierefore  at  liberty  to  distribute. 
I  am  anxious  to  do  nothing  which  would  bar  him 
if  by  some  chance  he  should  turn  up.  I  therefore 
prefer  not  to  declare  that  be  is  dead,  although  I 
give  liberty  to  distribute.  The  order  will  be  5iat 
tite  trustees  be  at  liberty  to  divide  the  share  of 
the  testatoT^s  residuary  estate  upon  the  footing 
that  Philip  David  Benjamin  did  not  survive  the 
testator. 

SoluHton :  Emanvel  and  Bimnumda, 


KING'S  BENCH  DIVISION. 

Monday,  Nov.  25, 1901. 
(Before  "Wbioht,  J.) 
Be  Aa  Abbitsation  between  Lockxe  and 

Cbaoob  and  Son.  (a) 
Contract  —  Building  ship — Delay — AUoioancea — 
"  Circumttanee*  beyond  buHaen'  control. 

A  nmtrotff  for  building  a  thip  provided  thai  due 
aOowanee  ekould  be  made  for  delays  through 
ctfrtatn  cau»€$  "or  other  eirewmetaneet  beyond 
the  buildere*  control" 

It  woi  unihin  the  contemplation  of  the  parOet 
that  the  $hip  ehould  be  commenced  as  toon 
OM  a  auitable  berth  became  vacant,  and  the 
firet  berth  tohich  became  vacant  was  one  in 
lohieh  another  ahip  uku  being  built,  and  delay 
was  caueed  in  the  conutletion  of  thie  ship  by  tlu 
same  kind  of  causes  which  were  provided  for  in 
the  contract  relating  to  the  ahip  xn  queetion. 

Heldt  that  aUotBancea  were  properly  made  for  delay 
in  bundling  the  ahip  in  the  contract  owing  to  the 
delay  in  completing  the  former  veetel. 

Special  ease  stated  by  an  arbitrator. 

a  o(mtraot  in  writing  dated  the  6bh  July 
1898  it  was  agreed  between  John  Lookie  (therein 
oatled  the  pnrohaaer)  and  B.  Oragga  and  Son 
(therein  oalled  the  builders)  that  Hie  Ltter  should 
build  and  sell  and  the  former  purchase  a  steel 
screw  steamer. 

The  clause  as  to  delivery  was  as  follows : 
The  build  era  andertake  to  build  and  deliver  the  vessel 
eomplete  sod  ready  for  sea  after  aatiafaotory  trial  trip 

(a)  B«orted  bj  W.  SK  B.  Bibbsbt,  Eat.,  Barritter-at-Law. 


not  Utsr  thaa  the  Slat  Jnns  18M,  doe  aUowsMS  briv 
mads  for  dalsys  fbroogh  bad  wsa^isr,  strikes,  fiien,  aid 

Booidenta  on  board  abip  at  ahipbnildets*  wraka  or  aar 
wfffka  upon  wbiob  they  may  be  depsndeot  for  suppUaacC 
material,  delay  in  delivery  (A  material,  or  other  cboBm* 
ataaoes  beyond  boildera'  txmbrol  or  marine  risks. 

The  arbitrator  found  as  facts  that  it  was  con- 
templated by  the  parties  that  tiie  steamer  shonld 
be  built  at  the  bmlders'  yard  at  Middiesbroosh, 
and  that  the  purchaser  was  at  the  date  of  uie 
contract  aware  that  the  steamer  (called  No.  160) 
could  not  be  commenced  until  a  suitable  berth 
was  vacant ;  that  the  first  suitable  berth  that 
became  vacant  was  one  in  which  another  steamer 
(called  No.  149)  was  bring  built  at  the  date  of  the 
contract,  and  tiiat  the  builders  acted  reasonaUr 
in  arranguiR  to  build  No.  160  in  that  berth;  that 
the  oompletaon  of  No.  149  was  delayed  hf  the 
following  causes,  bad  weather,  itrins,  aotndenta 
at  ship  and  at  bmlders'  works,  and  delay  in 
delivery  of  material ;  and  that,  owing  to  the  non- 
completion  of  No.  149,  the  building  of  No.  160 
oould  not  be  oommenced  until  the  Slst  March 
1899,  when  it  was  in  fact  commenced. 

The  arbitrator  held  that  the  delays  in  building 
No.  149  from  the  causes  mentioned  delayed  thA 
commencement  and  completion  of  No.  160,  and 
that  due  allowance  ought  to  be  made  in  fixing  the 
date  at  which  No.  160  ought  to  be  completed  and 
delivered.  He  acoordinfuy  made  due  allowanoo 
for  delays  during  the  building  of  No.  148  due  to 
the  causes  mentioned. 

Berutton,  K.C.  {Mat^nzie  with  him)  for  the 
purchaser. — The  question  here  that  arises  is 
whether  the  arbittutor  can  take  into  oonsi deration 
causes  which  did  not  interfere  with  the  actual 
building  of  the  ship,  bnt  other  oirennutanoes 
altogether.  The  clause  of  exceptions  which  i> 
insoted  can  only  apply  to  the  ship,  the  sabjaot- 
matter  of  the  contract,  and,  as  tney  are  ia  the 
favour  ol  the  bnilders,  it  must  be  oonstrosd 
agauiat  them.  In  Be  a»  ArhitraHon  6e<tiwc» 
RiehardeoiM  and  M.  Samuel  and  Co,  (77  L.  T. 
Bep.479;  (1898)  1  Q.  B.  261)  the  charter-party 
excepted  "  strikes,  look-outs,  aooidenta  to  rulway,'' 
and  "other  causes  beyond  diarterars*  otmtnH." 
Tt  was  held  that  the  general  clause  exoeptinff 
"other  causes  beyond  charterers'  control" 
referred  to  matters  ^uadem  generie  with  the 
antecedent  exceptions.  That  principle  applies 
here,  and  the  words  "  other  circnmstanoee  Myood 
buildere*  control**  must  be  confined  to  nuUten 
ejuadem  generia,  as  bad  weather,  strikes,  fires, 
accidents,  &c.,  and  not  to  delays  in  the  comple- 
tion of  another  ship. 

Hamilton.  K.C.  (Boehe  with  him)  for  the 
vendors. — ^The  case  of  Be  an  Arbitration  between 
Richardaons  and  M.  Samuel  and  Co.  (sup.}  is 
quite  different  to  the  present  one,  beoaoae  th« 
dela^  upon  the  railway  did  not  in  fact  delay  the 
loading.   He  referred  to 

The  Alne  Holme,  68  L.  T.  Bap.  862  ;  7  Asp.  Hir. 
Law  Cae.  844  ;  (1893)  P.  173. 

The  allowances  here  were  property  made  under 
the  contract,  and  the  finding  of  uie  arbitrator 
was  right. 
Scrutton,  K.C.  in  reply. 

Wbight,  J. — The  question  here  is  a  nice  one, 
but  upon  the  findings  of  the  arbitrator  I  cannot 
say  that  the  allowance  in  question  was  improperly 
made  to  the  shipbuildras.  I  think  that  any 
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aBnonnal  delay  to  the  first  lUp  waa  mtended  to 
be  inoluded  bj  the  parties  in  the  period  of  boild- 
ing.  Takii^  the  matter  aa  one  of  oonstraotion 
upon  the  first  two  findinga  of  the  arblbator,  the 
parties  took  the  chanoe  of  the  first  ship  being  oat 
<rf  the  waj,  and  the  completion  of  that  ship  was 
a  preliminary  to  thebailmng  of  the  seoond.  The 
question  is  whether  the  proviaions  for  an  aUow> 
anoe  for  delay  oome  into  operation  when  the 
caoBM  of  delay  apply  to  the  former  ship.  Under 
the  circmnstances  of  the  case,  any  specified 
hindrance  which  delays  the  first  ship  may  be 
said  to  be  b^ond  the  bnilders'  control  u  it  affects 
the  second  ship,  Ko.  160.  I  think  I  onght  to  hold 
that  the  delay  was  nnavoidable,  and  that  the 
delay  in  the  predecessor,  No.  149,  is  within  the 
clause  of  the  oontract  as  to  No.  160,  as  to  delay 
under  which  allowance  must  be  made.  It  seems 
to  me,  on  the  findings  of  the  arbitrator,  the 
bnildeiB  ought  to  snooeed.  Gould  it  be  sud  that 
if  the  berth  had  been  destroyed  the  boilders  would 
hare  been  compelled  to  oomplete  within  the 
H>ecified  time?  I  do  not  think  so.  Theoase  of 
The  Alne  Solme  (SHp.)  is  not  in  point,  though  the 
cases  there  cited  are  to  some  extent.  Ithink 
that  the  allovanoe  ought  to  be  made. 

JudgmetU  aeeordingly. 

Solicitors  for  the  purchaser,  Nath,  Field,  and 
Co.,  for  W.  Mark  Pybiu  and  Bon,  Newcastle-on- 
Tyne. 

Solicitors  for  the  vendors,  King,  Wigg,  and  Co., 
lor  IFtljktiMon  and  Manhall,  NewcasUe-ou-Tyne. 


JIfonday,  Feb.  24 

(Before  Lord  ALTzaBTOHB,  C.J.,  Da&limo  and 
Ohakhkll,  JJ.) 

JuBTicn  OF  Oldhaji  (apps.)  v.  Oie  (reap.)-  (o) 

Licennng  —  Tranaftr  —  CondUion  on  original 
orant— Licence  io  he  given  up  on  appUeant 
Uaoin^—Appliieation  for  trantfer — Diteretion. 

A  licence  woe  granted  by  juttieet  subject  to  the 
condition  that  it  s&oum  be  given  up  upon  the 
originai  holder  leaving  or  ceasing  to  earry  on 
bucineM  upon  the  premiaee. 

SMd,  that  this  c(mdition  loae  not  a  bar  to  the 
juetieee  granting  a  tranefer  of  the  licenee  upon 
As  original  holder  leaving  or  eeaeing  to  earry 
on  bueinee*  on  the  premieee. 

Case  stated  by  the  qnarter  sessions  for  the 
Hundred  of  Salford. 

On  the  23rd  Aug.  1894  one  Samuel  Turner 
applied  at  the  general  annual  licensing  sessions 
for  the  borough  of  Oldham  for  a  certificate  or 
licenoe  to  sell  by  retail,  at  a  house  situate  at 
52,  Abbey  Hills-road,  in  the  borough,  beer  to  be 
consumed  off  the  premises,  in  pursuanoe  of  11 
Oeo.  4  and  1  Will.  4^  o.  64,  and  the  atatates 
amending  the  same. 

-  When  Samuel  Turner  made  the  application  to 
the  justices  of  the  borough  sitting  in  such  Uoeming 
sessions,  he  proposed  that  such  certificate  or  licenoe 
ahonld  be  granted  to  him  subject  to  the  conation : 
(1)  That  the  premises  in  reepeotof  which  the  Uomoe 
waa  granted  should  be  oloMd  during  the  whde  of 
Snn&7 ;  and,  pendii^tiie  applioatini,  asaemted  to 
amoCher  condition  which  was  auggested  by  the 
josticea,  namely,  (2)  that  the  licence  should  be 

(«j  BeporMd  by  W.  db  B.  H£aBsaT,  BuTtoter«t-Lav. 
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given  up  upon  his  learing  or  ceasing  to  carry 
on  the  grocery  buaineaa  on  the  premlaea. 

Thoreapon  the  justices  granted  the  Uoanee 
to  Samueif  Turner  subject  to  uie  oonditiona,  wUch 
were  duly  embodied  in  the  lioenoe.  The  justices 
would  hare  refused  the  application  if  the  appli- 
cant had  not  offered  to  submit  to  oondition  No.  1 
and  aasented  to  condition  No.  2. 

At  the  date  of  the  application  Samuel  Turner 
was  the  tenant  of  the  premises  under  a  lease 
granted  by  the  owner,  Mrs.  Jane  Kershaw,  for  a 
term  of  fire  years  expiring  on  the  23rd  July  1899, 
and  carried' on  the  business  of  a  grocer  upon  the 

S remises.  Upon  the  determination  of  the  lease 
amuel  Tamer  became  a  tenant  from  year  to 
rear  of  the  premises,  and  continned  to  oany  on 
bis  grocery  business. 

The  certificate  or  licence  was  renewed  to  Samnd 
Turner  each  year  at  the  graeral  annual  Hcenting 
aeasiona  of  the  borough,  subject  to  the  oonditums 
embodied  in  the  Uoence,  and  remuned  in  force 
until  the  24th  Dec.  1900. 

On  the  24tii  Dec.  1900  the  respondent  Thomas 
Gee  applied  to  the  appellants  for  a  transfer  of  the 
licence  to  him  from  Samuel  Tamer,  who  waa 
about  to  gire  up  poaseasion  of  the  premiaea  and 
to  cease  to  carry  diereon  the  business  (rfa  grocer. 
The  respondent  waa  willing,  if  the  transfer  was 
granted,  to  take  over  and  oontanue  to  carry  on 
upon  the  premises  the  baainesa  of  a  grocer  as 
tiieretofore  carried  on  by  Samuel  Turner. 

Thereupon  the  appellanta  refnaed  to  grant  the 
transfer  from  Samuel  Tomer  to  the  rrapondent 
on  the  ground  that  the  transfer  was  oontrary  to 
the  second  of  the  abore  conditions  inasmuch  as 
Samuel  Tamer  would,  in  the  event  of  the  transfer 
being  granted,  leare  the  premises  and  oeaae  to 
carry  on  the  grocery  buBinesa  upon  the  same. 

It  was  contended  oefore  the  quarter  aeadona  on 
behalf  <rf  the  appellanta  that  the^  sitting  aa  a 
court  of  special  aeeaiona  of  Hia  3Iajesty's  juatices 
of  the  peace  for  the  purpose  of  granting  and 
transferring  licences  as  aforesaid  could  lawfully 
in  their  discretion  impose  the  above  conditions  on 
the  original  grant  of  tne  licence  to  Samuel  Turner, 
and  could  lawfully  refuse  the  transfer  from 
Samuel  Turner  to  Thomas  Gtee  on  the  ground  that 
such  transfer  was  in  oontrarentifm  oi  the  aeoond 
of  the  conditions. 

It  was  contended  on  behalf  of  the  respondent 
that  the  appellants  sitting  as  auoh  court  as  afore- 
said had  no  such  power  rested  in  them. 

The  Court  of  Quarter  Seasiona  held  the  con- 
tention of  the  reapondoit  to  be  right,  and  rereraed 
the  order  of  the  appeUanta  and  granted  the 
transfer. 

Acland  for  the  appellants. 

F.  H.  JIfeZZor  for  the  respondent. 

Lord  AiTBBBTONa,  C.J.— We  agree  with  Mr. 
Acland  that  the  real  questiim  for  onr  decision,  or 
the  real  grounds  on  which  the  magistrates  a^d 
in  the  statement  of  this  case,  are  not  very  clearly 
stated  in  the  special  case.  It  is  only  because 
stating  the  special  case  seems  to  me  to  be  only 
consistent  with  one  riew  that  we  think  we  see 
our  wa^  to  decide  this  case.  It  seems  to  us  that 
the  objection  must  have  been  taken  before  the 
licensing  jostices,  not  that  they  could  take  this 
matter  of  the  prerioua  conditions  into  their  con- 
sideration amongst  other  oiroumatancea,  bnt  it 
waa  urged  that  wey  had  no  power  to  grant  the 
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transfer,  beoaiue  of  the  pie-eziating  conditions. 
They  having  adopted  tJiat  Tiew.  there  jbeing,  we 
are  told,  no  dispute  as  to  the  auitability  of  the 
applicant,  or  the  other  necessary  conditions  apon 
which  juatioea  ezerdse  their  discretion.  When  it 
came  to  a  matter  of  appeal  ib  was  again  con- 
tended on  behaJf  the  present  appellants 
Uiat  the  pre-existing  condition  which  had  been 
imposed  some  four  or  five  years  before,  but 
renewed,  or  taken  to  have  been  renewed,  on  the 
occasion  of  every  renewal  <tf  the  licence,  prevented 
the  Ucensii^  justices  from  having  power  to  grant 
this  transfer.  That  point  was  taken  as  going  to 
the  root  of  the  jurisdiction  of  the  justices.  We 
think  that,  although  it  was  a  circumstance  which 
could  be  taken  into  the  consideration  of  the 
justices,  it  was  not  an  objection  which  pre- 
vented the  jiutioes  entertaining  the  application 
tet  a  transfer  of  the  lioenca  If  that  is  so,  the 
quarter  sessions  have  set  the  matter  right  by 
holding  that  it  was  not  a  bar  on  the  power  of 
tiie  licensing  justices  to  grant  the  transfer,  but 
only  a  eironmatanoe  to  be  taken  into  considera- 
tion. In  my  opinion,  as  the  question  of  transfer 
must  be  dealt  with  judicially,  no  condition  of 
this  kind  would  bind  future  justices.  This  the 
quarter  sessions  considered  was  not  a  bar,  and 
they  granted  the  transfer  to  the  respondent. 
Therefore  we  think  that  this  appeal  snonld  be 
dismissed. 

DAKLiNa,  J.— I  am  of  tiie  same  opinion. 

Ohasnkll,  J.-I  agree.     ^^^^^  dUmU^ed. 

Solicitors :  H.  Booth  and  Sont,  Oldham ;  R.  M. 
Sixsmitk,  Oldham. 


Monday,  Feb.  24. 

(Before  Lord  Alvebstonb,  C.J.,  Dabliko  and 
Channell,  JJ.) 

GH1TBCHWA.BDENS   OF    St.    STEPHEN  (apps.)  V. 

Gbbat  Nobthebn  and  Cvrt  Railway 
OoupAinr  (reaps.),  (a) 

BaHnq  —  DUtreta  warrani  —  (^jtetion  be/on 
futfwM  on  e^Ueation  for—JvinMieUoK  io  nUe 

Sy  Met.  69  of  the  Great  Northern  and  CUy  Bail- 
way  Act  1892  it  was  enacted :  "  The  company 
$hml  in  reapect  of  aU  lands  and  buUdinga 
aemiired  by  them  under  ike  powere  of  thie  Act 
he  liable  to  and  pay  all  the  coneolidMed  fewer 
and  other  rates  and  eontributione  levic^U  in 
reepect  of  ench  lands  and  bvtiUdingu  as  if  the 
company  were  aseeeeed  in  reapeet  of  eueh  lande 
and  buudinge  in  the  valuation  li$t  in  force  for 
the  parith  or  place  toithin  which  eudi  lands  and 
buxCdinge  are  tituate  at  the  time  the  company 
acquire  such  lande  and  buHdinge,  whether  such 
lands  and  buildings  be  occupied  or  vacant,  and 
ehaU  continue  liable  to  and  pay  all  «ue/t  consoli- 
dated enoer  and  other  rates  and  contrOmtione 
nmtH  the  laidertaking  shall  be  eompUted  and 
assessed  or  liable  io  be  assessed  to  the  before- 
mentioned  ratee  and  eontrihuHone,  or  uniU  $ueh 
of  the  said  lands  and  buildings  as  may  not  he 
required  for  the  purposes  of  the  undertaking 
shall  have  been  otherwise  duly  euaessed  or  UabU 
to  be  assessed  and  become  liable  to  the  before- 
mentioned  rates  and  eontributione." 

(a)  Baported  by  W.  sa  B.  HiMiaT,  Eaq.,  BurlsUMt-Lftw. 


The  railway  company  acquired  certain  land  under 
thie  Act  upon  which  buildings  formerly  exieted 
but  had  been  pidled  down  before  the  nnltoaw 
company  had  acquired  any  interest  in  the  land. 

Held,  that  the  railway  company  iiwr«  not  liable  to 
be  rated  in  respect  of  these  buUdinge.  under 
sect.  69. 

Seld,  farther,  that  as  the  objection  raised  by  the 
respondents  as  to  their  liability  went  to  the 
jwriediction  to  rate,  that  objection  could  be 
entertained  by  the  justices  upon  an  application 
for  a  distress  warrant. 

Cask  stated  by  two  justices  for  the  city  of 
London. 

On  the  20th  July  1901  complaint  was  made  on 
behalf  of  the  appellants,  the  churchwardens  and 
overseers  of  St  Stephen,  Coleman-stteet,  that  the 
respondents,  being  duly  rated  and  assessed  in 
two  poor  rates,  amounting  to  451.  0«.  4d.,  had  not 
paid  and  refused  to  pay  the  same. 

The  following  facte  were  proved  or  admitted 
before  them : — 

The  respondents  were  incorporated  under  the 
Great  Northern  and  City  Railway  Act  1892. 
Under  that  Act  and  the  Acts  incorporated  there- 
with the  company  were  authorised  to  aoqnire  land* 
for  the  purposes  of  the  works  i^erel^  authoiiaed. 

The  respondents  on  Uie  lat  Jan.  1900  aoqoirad 
certain  land  in  the  pariah  of  St.  Stephen,  npom 
which  Remises  consisting  of  a  shop,  offices,  and 
warehouse^  formerly  known  ae  30,  Finabury-pave- 
ment,  had  existed,  bat  they  did  not  take  actual 
physical  occupation  until  Oct.  1900.  The  shop, 
offices,  and  warehouse  were  pulled  down  about 
Kay  1899,  at  which  time  the  railway  company 
had  no  interest  therein. 

At  the  time  the  respondents  accjuired  the  land 
in  Jan.  1900  no  bosiuess  of  any  kind  was  carried 
on  upon  it.   It  was  a  piece  of  vacant  land. 

In  the  valuation  list  in  force  in  Jan.  1900, 
being  the  quinquennial  valuation  list  made  in 
1895,  the  premises  were  assessed  at  2921.  rateable 
value. 

In  1899  a  supplemental  valuation  list  was  made 
for  the  parish  pursuant  to  the  Yaloation  (Metro- 
polis) Act  1869,  by  which  this  property  was  pro- 
posed to  be  taken  out  of  rating,  as  it  was  then 
vacant  land.  The  list  waa  duly  confirmed  par- 
suant  to  the  said  Act  on  the  24th  Nov.  1899,  bnt 
^d  not  come  into  operation  until  the  6th  Apni 
1900. 

Before  that  date— viz.,  on  the  4th  April  1900 — 
a  provisional  list  continniog  the  property  in  tii» 
v^ua^m  list  was  made  for  the  pailsh,  wmch  was 
confirmed  by  the  Assessment  Committee  of  the 
City  of  London  Union,  in  which  the  parish  is 
situate,  on  the  31st  Oct.  1900.  In  thisprovisioiial 
list  premises  therein  described  as  No.  30,  Fittshory- 
pavement  were  inserted  at  the  rateable  value  at 
which  the  premises  formerly  known  as  No.  30, 
Finsbury-pavemeot  were  as«eased  and  rated  befwe 
the  shop,  offices,  and  warehouse  were  demolished 
—viz.,  292i. 

A  poor  rate  was  duty  made  and  published  on 
the  8th  May  1900,  and  another  on  the  5th  TXor. 
1900.  The  rate-books  were  produced,  in  which 
the  respondents  were  rated  in  respect  of  premiaan 
described  as  "  shop,  offion,  and  warehooseb"  np<nk 
tiie  rateable  value  at  which  the  premises  deseribed 
aa  No.  30,  Finsbnnr-parenwnt  were  assessed  in 
the  said  proTisionaf  list^viz.,  2^1. 
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Pmjment  of  tfae  Bums  claimed  under  the  aaid 
rates  wm  dnl;  demanded,  but  the  amount  vas  not 
paid.  At  too  dataa  of  tiw  rates  reepeotirely, 
the  nndeitakhig  of  the  re^tondenta  had  not  been 
oompleted  and  aeeBCied  or  become  liable  to  be 
■esMisdto  oonaolidatedaevn-  and  other  rates,  nor 
had  BDch  of  tiie  lands  and  buildings  acquired  hj 
tile  respondents  as  were  not  requirm  for  the  pnr- 
posea  of  the  nndertaking  been  othenriae  anaoeeod 
or  become  liable  to  be  auessed  or  become  liable 
to  the  said  rates  and  contributions. 

On  behalf  of  the  retpondents  it  was  contended : 
(a)  That  their  liability  (if  any)  in  respect  of  the 
aaid  property  vas  enforceable  only  by  action  to 
reeorer  the  amounts  charged  by  the  aaid  rates, 
and  vaa  not  enforceable  before  jostioes,  and 
Fourth  City  Mutual  Building  Society  v.  Church, 
teardens  and  Oveneer»  of  Mkut  Ham,  (1892) 
1  Q.  B.  661).  Farmer  t.  Ltmdon  and  NoHh- 
WMiem  BaUway  Conutany  (59  L.  T.  Bep.  542 ; 
20  Q.  B.  Biv.  788),  and  aeot  68  of  the  Great 
Noztham  and  Oity  Bailway  Aot  18&2  were 
refnrad  to ;  (6)  that  at  the  time  the  rates  in 
qoeatioa  vere  made  the  land  was  vacant  land,  azid 
the  respondents  were  not  liable  to  be  asaesaed  in 
respect  of  it ;  (e)  that  the  respondents  were  only 
liable  to  be  rated  (if  at  all)  in  respect  of  the  land 
as  if  they  wera  asseued  in  respect  of  it  in  the 
valuation  list  in  force  for  the  parish  at  the  time 
ther  acquired  the  land. 

On  behalf  of  the  appellants  it  was  contended 
that  under  sect.  69  of  the  Oreat  Northern  and 
City  Railway  Act  1892  the  respondents  were 
rightly  rated  in  respect  of  the  property  in  ques- 
tion and  were  liable  to  pay  the  rates  whether  tiie 
landa  and  buildings  were  occupied  or  not^  and 
that,  aa  tfae  respondents  had  not  appealecU  the 
justices  wera  bound  to  enforce  the  payment. 

The  jnadoea  orerroled  the  oontenti(m  of  the 
reapondenta  tioLt  the  amount  ooold  cmly  be 
raeorered  by  aotioiu,  and  they  held  that  they  had 
jurisdiction  to  fp>  behind  the  rate-book  and 
inqwze  into  the  validity  of  the  rate,  and  on  the 
gnmnd  tiiat  at  the  time  when  the  rate  was  made 
tbara  wen  no  such  premises  in  existence  as  were 
4ieacribed  in  the  rate-book,  and  had  not  been  when 
the  respondents  acquired  their  intereal^  but  the 
property  was  then  only  vacant  land,  tiiey  declined 
to  iaaue  a  distress  warrant. 

Byde  for  the  appellants. — In  this  case  the 
clause  of  the  special  Aot  is  somewhat  like  sect.  133 
of  tiie  I^ds  Clauses  Consolidation  Aot  1845. 
Thtee  questions  arise — namely,  whether  the  pro- 
ceedings by  distress  warrant  were  i*ight;  what 
is  tfae  construction  to  be  placed  upon  sect  69 
of  tfae  Great  Northern  and  City  Railway  Aot, 
and  whether  the  respondents  should  hare  ap- 
pealed against  the  rate  to  quarter  sessions.  You 
can  take  objectjons  before  the  justices  upon  a 
summons  for  a  distress  warraut.  No  doubt 
under  the  Landa  Clauses  Consolidation  Act  there 
would  be  no  liability  to  pay  this  rate  and  these 
proceediugs  would  be  wrong,  but  although  tfae 
present  section  is  somewhat  like  the  eeotion  in 
that  Act,  it  differs,  and  the  respondents  are  liable 
to  pay  this  rate.   He  referred  to 

Mayor  of  Loruion  r.  8t.  Andrev:,  Holbom,  16  L.  T. 
llep.  665  ;  L.  Bep.  2  C.  P.  574. 

In  the  light  of  that  decision  and  of  the  Lands 
Olaases  Consolidation  Act,  it  is  clear  that  there 
is  a  liability  under  sect  69  of  the  present  Act. 


Under  thia  tfae  company  must  be  rated,  otfaerwise 
the  ^ect  of  the  section  is  nil.  As  to  the  liability 
to  pay  the  ratee.  This  point  cannot  be  talran 
before  the  jostioes,  but  mn«t  be  appealed  to 
quarter  sesuons.   He  referred  to 

ManhaU  t.  Pitman,  9  B'mg.  595 ;  2  H.  ft  8.  745. 

It  there  is  jurisdiction  to  rate,  then  you  cannot 
take  any  objection  on  the  application  for  a 
distress  warrant,  but  yon  must  appeaL  He 
referred  to 

Reg.  T.  Justices  of  London,  60  L,  T.  Bep.  886 
(1899)  1  Q.  B.  532. 

CuwHimgham  Olen  for  the  respondents. — Tbp 
railway  company  could  show  before  the  justices 
that  the  premises  did  not  exist.  Existenoe  or  no 
existence  Is  a  matter  for  the  justices.  In  Fourth 
City  Mutual  Building  Society  v.  Overeeere  of  Eaet 
Ham,  (1892)  1  Q.  B.  661)  it  was  laid  down  that 
justices  sitting  to  hear  an  application  for  tfae 
issue  of  a  distress  warrant  for  the  nonpayment  of 
poor  rates  are  not  necessarily  exercising  a  minis- 
terial duty,  but  are  authorised  to  inquire  into 
the  validity  of  the  objections  taken  by  tfae  party 
snmmoned.  Tfaere  ooald  not  have  been  an  appeal 
here  gainst  the  provisional  liat.  The  respon. 
denta  are  not  vandend  liable  1^  aeot.  69  at  all. 
The  liability  ocmtoamlsted  by  the  Motion  ia  ax»t  a 
lialnlity  to  be  rated  or  aaaeaaed,  bat  mw^  a 
liability,  if  any,  to  pay,  and  an  action  diottld  be 
brought  and  not  proraedings  taken  before  tin 
juatioes. 

Ryde  in  reply. 

Lord  Alvzbstohi,  C.J. — In  thia  case  we  have 
to  construe  a  most  obscurely  worded  section. 
There  is  ttiis  additional  difficulty  to  my  mind, 
that  I  tfaink  one  can  see  very  clearly  what 
the  persons  who  framed  tfae  section  wanted  to 
enact  and  were  driving  at ;  and  tfaeref  ore  one  is 
rather  temiited  to  tiy  and  construe  wmrde  which 
I  do  not  ^nk  will  bear  that  oonatnwtion.  Hbaj 
were  enacting  in  reapeot  of  other  rates  than  the 
poor  rate,  a  sabstitntion  for  sect.  183  of  the  Lands 
Clauses  Consolidation  Act.  I  think  they  had  in 
their  minds  that  they  wished  tfae  railway  company 
to  pay  wfaat  would  nave  been  paid  if  tlusy  bad  not 
aoqaired  the  property.  But  when  you  come  to 
apply  these  words  to  the  actual  state  of  facta 
found,  in  my  opinion  the  language  is  not  sufficient 
to  enable  the  company  to  be  made  liable  in 
respect  of  this  particular  rate,  and  tfaat  will  be 
found  to  be  important  when  we  deal  with  the 
question  of  the  right  to  raise  this  point  in  answer 
to  an  application  for  a  distress  warrant.  The 
words  are :  "  That  the  company  shall  in  respect 
of  all  lands  and  buildings  accjuired  by  them  under 
the  power  of  this  Act  be  liable  to  and  pay  all 
the  conac^dated  sewer  and  other  rates  and  con- 
tributions leviable  in  respect  of  aooh  lands  and 
buildings  as  if  the  company  were  aaaeaaed  in 
respect  of  such  landa  and  bnUdinga  in  the  valua- 
tion list  in  force  for  tfae  pariah  or  place  witiiin 
whiofa  such  lands  and  buildings  are  situate  at 
tfae  time  the  company  acquire  such  lauds  and 
buildings,  whether  snob  lands  and  buildings  be 
occupied  or  vacant."  Now,  it  is  ccmtended  by  Mr. 
Byde  that,  because  in  the  valuation  list  for  the 
year  1895  tiiese  buildings  when  they  existed  stood 
at  2921.,  it  must  be  taken  that  the  company  must 
be  liable  not  only  to  be  assessed,  but  to  he  rated 
in  respeot  of  that  land  because  they  had  taken 
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land  on  whioli  the  buildings  had  ttocd.  In 
my  opinion  the  eection,  if  tiiat  was  the  intantioi^ 
ox  it,  does  not  carry  it  out.  I  think  that  arga- 
ment  overlooks  tiie  cardinal  fact  that  priox  to  the 
time  of  the  land  and  buildings  being  taken  the 
buildings  had  ceased  to  exist,  and  it  in  not  denied 
b^  Mr.  Ryde,  who  has  argaed  the  case  perfectly 
fairly,  that  in  the  hands  of  the  then  owners,  the 
company,  they  were  entitled,  either  by  means  of 
the  OToraeer  doing  his  duty,  or  by  means  of  an 
appeal  against  the  snpplemental  list,  to  have 
said :  "  There  is  no  rate  leviable  in  respect  of  this 
property  now,  because  the  bniiding  is  pulled 
down,  and  therefore  tbe  land  is  not  liable ;  it  is 
vacant  land,  and  we  have  no  buildings  upon  it." 
Applying  this  section  to  that  state  of  things,  it 
seems  to  me  that  farther  words  would  be  required 
than  thoee  which  are  in  Uiis  section.  It  seems 
to  me  tiiat  fhe  words  required  are :  "  The  com- 
pany shall  be  liable  to  oe  assessed  and  to  be 
rated  at  the  amount  at  which  this  Isnd  and 
building  stood  in  the  last  valuation  list,  even 
althoogh  it  had  been  pulled  down  before  the 
company  took  possession";  and  I  must  say  I 
think,  inasmuch  as  the  primaiy  object  of  the 
Legislature  was  to  substitute  provisions  for 
making  good,  you  would  not  expect  to  find  tbe 
company  maide  liable  to  pay  more  than  tbe 
personto  from  whom  tbey  bought  the  property 
paid.  Dir.  Byde  says  that  difficulty  is  met  by 
the  words  "  whether  such  lands  and  buildings 
bs  occupied  or  vacant."  I  cannot  think  that 
those  words  were  intended  to  apply  to  the 
state  of  things  we  are  now  oonsidering,  the 
governing  words  being  "  rates  leviable  in  respect 
of  snoh  lands  and  buildings."  The  words 
**  whether  snoh  lands  and  bmldli^  be  ocoapied  or 
vacant  are  neoessaiy  to  apply  to  the  interim 
state  of  things  whm  the  company  duU  down  the 
buildings  and  may  leave  tbe  land  vacant  for  a 
oonndffitable  time.  Those  words  are  wanted,  it 
seems  to  me*  in  order  to  show  that,  though  the 
company  have  no  beneficial  occupation  out  of  the 
lana,  if  they  have  taken  possession  of  the  land 
and  buildings  they  are  to  be  liable  to  be  rated  in 
reepeot  of  toe  same  rateable  value  as  the  parish 
could  have  enforced  and  exacted  from  the  owners 
from  whom  they  bought.  I  think  it  is  not 
eatablished  on  the  facts  here  that  there  was  a 
rate  or  contribution  leviable  in  respect  of  these 
lands  at  the  time  the  company  was  assessed  to 
the  extent  of  2922.  or  any  sum.  In  order  to  meet 
that  difficulty,  Mr.  Byd^a  next  point  is  that  this 
ought  not  to  be  raised  by  way  of  an  answer  to 
an  application  for  a  distress  warrant,  which  was 
only  a  ground  for  appeal  as  I  nndnwtaud  it. 
The  prin<aple  has  been  stated  more  tlum  onoe  by 
my  brother  Ghannell.  If  the  objection  raised  in 
answer  to  the  api>Hcation  for  a  distress  warrant 
is,  "  Ton  have  no  jurisdiction  to  make  us  liable  in 
respect  of  this  rate  at  all,"  that  is  an  objection 
which  can  be  taken,  but  if,  on  the  other  hand,  it 
is. "  Ton  ought  not  to  have  assessed  us,  in  req>eot 
of  this  property  at  this  a'monnt,"  or  on  some 
other  ground  which  is  a  ground  for  an  appeal, 
that  cannot  be  taken.  In  this  case  this  rate 
is  for  shops,  offices,  and  a  warehouse  at 
30,  Finsbuiy-pavement  which  were  in  tbe  occu- 
pation of  the  Great  Northern  and  City  Bailway 
Company.  There  were  no  shops,  offices,  or  ware- 
houses in  their  goneral  occupation.  What  can 
be  said  is  that  there  once  had  been  there 


shops  and  offices,  and  that  they  levied  rates  in 
respect  of  the  assessment.  If  the  rate  had 
purported  to  be,  on  the  faoe  of  it.  a  rate  in 
respect  of  making  good  a  deficiency,  I  tiiink  it 
would  have  been  a  difficult  point  as  to  whether  or 
not  it  could  be  raised  in  answer  to  an  applioatum 
for  a  distress  warrant,  but  I  think  this  was  an 
objectiou  which  went  to  the  jurisdiction  of  tlie 
rating  of  tbe  Great  Northern  and  City  Bailway 
Company  for  the  shop,  offices,  and  warehouse 
that  they  did  not  exist  at  the  time  of  the  rate, 
and  that  they  did  not  exist  at  the  time  when 
they  acquired  tbe  property,  sithongh  there  was  a 
pre-existing  state  of  things  in  respect  of  which 
they  oould  not  be  properly  assessed.  With  r^ard 
to  the  contention  which  Mr.  Glen  raises — namely, 
that  the  company  could  be  rated  or  could  be 
assessed — I  should  have  thox^t  it  was  right,  and 
tiiat,  having  regard  to  the  words  of  the  aeotion, 
tbe  company  conld  nob  be  sued  by  means  of  an 
action,  but  I  do  not  wish  to  eniress  a  final  opinion 
about  tha^  because  I  think  there  are  difficnlttee 
with  regard  to  it.  For  the  reasons  I  have  given 
I  think  on  this  section  the  appellants  have  fwed 
to  make  tbe  company  liable  on  the  hypothetical 
theory  that  they  are  still  occupying  houses  which 
were  in  fkct  pulled  down  some  months  before 
they  acquired  tbe  property.  The  appeal  vrill 
tiierefore  be  dismissed. 

Dakliito,  J. — I  am  of  the  same  opinion.  Tbe 
liability  oC  the  railway  company  depends  upon 
the  effect  to  be  given  to  sect.  69  of  the  Great 
Northern  and  Citv  Bailway  Act  1892,  and  there 
is  no  doubt  that  the  payment  of  this  rate,  which 
it  was  said  the  company  was  liable  to  pay,  might 
have  bem  escaped  from  by  tbe  people  horn  whom 
the  company  bought  thidi  land,  because  the  build- 
ings upon  that  land  had  been  nulled  down,  and 
those  who  were  Vba  owners  berore  the  compe^y 
bought  could  have  escaped  payment  of  the  rata, 
and  oould  have  escaped  it  very  Jostlyand  properly, 
for  the  simple  reason  that  it  is  not  fair  to  make 
people  pay  rates  upon  buildings  which  have 
ceased  to  exist.  Now,  the  company  acquired  tbe 
land,  and  the  aeotion  which  makes  them  liable 
says:  [Reads  it]  Now,  it  seems  to  me  that 
they  are  not  liable  in  respect  of  this,  because 
they  never  did  acquire  the  buildings  at  all.  The 
buildings  had  been  pulled  down  Mfore  they  had 
acquired  the  land.  They  didnot  acquire  land  and 
buildings.  They  acquired  land  and  no  buildings. 
If  it  is  said  that  they  are  to  be  made  liable  on 
the  valuation  list  in  force,  when  is  it  to  be  in 
force  ?  It  is  put  in  force  at  the  time  the  compaii^ 
acquired  such  lands  and  buildings.  No  snoh  list 
ever  was  in  f  oroe,  because  there  was  nu  time  when 
they  acquired  lands  and  bnildings,  nnee  they 
never  acqaired  buildings  at  all.  It  is  perfectly 
obvious  I  may  say  in  passing,  that  to  hold  other- 
wise than  what  we  are  going  to  hold  would  be  to 
do  tbe  company  a  manifest  and  gross  injustice, 
because  it  would  be  to  make  them  pay  on  what 
other  people  would  not  have  had  to  pay  on.  It 
would  be  to  make  them  pay  on  tbe  value  of  build- 
ings which  they  never  had  got  It  is  said  that 
this  necessarily  follows  from  the  section,  wfaioh  I 
will  not  read,  and,  to  show  that  it  follows,  these 
words  are  relied  upon :  "  Whether  auoh  lands  anci 
buUdings  be  occupied  or  vacant"  Now,  it  aaems 
to  me  that  tbe  expression  liable  for  buildistfs. 
whether  occupied  or  vacant  does  not  apply,  for 
1  there  were  no  buildings  at  all,  either  ooonpied  or 
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moanl^  and  the  ezpreinon  "  ooenpled  or  Taoant " 
ii  not  oonfinad  to  the  land  at  iJI,  bat  it  is  apptied 
to  the  land  and  bnUdinea.  If  it  had  been  applied 
to  the  land  alone,  I  think  it  wonld  have  oeen 
ponible  to  mj  that  shows  that  Parliament  in 
l892  was  bent  vpai  doing  a  gross  injnstioe, 
and  need  langnage  ai^oable  to  it.  Bn^  short 
of  words  from  which  one  oonld  not  escape, 
I  shonld  not  feel  inclined  to  hold  any  snoh 
thing. 

CaAmMJj^  J. — I  think  this  i^peel  mnst  ful 
and  snbstantially  npon  the  gronna  npcm  which 
the  jnstioas  appear  to  have  dedded— namely,  that 
at  the  time  the  rate  was  made  there  were  no  snoh 
pemisea  in  existenoe  as  those  deeoribed  in  the 
iate-bo(^  and  that  at  the  time  when  the  Oreat 
Northern  and  Oitj  Bailway  Company  aoqnired 
their  iatmai  it  was  only  ¥aaaiit  lud.  Now,  the 
section  nndoabtedly  was  Intended  to  make  np  to 
the  local  antfaorify  a  iaUamc^  the  oraMolidated 
semr  and  other  rates  which  might  be  occasioned 
bjtbe  act  <^  the  company.  So  iar  as  the  poor 
rate  was  concerned,  that  was  prorided  for  in  the 
Xands  Glauses  Gonsolidatioa  Act,  and  the  Lands 
Glanses  Gonsolidatitm  Act  was  incorfNnnited  with 
this  Act.  The  main  object  of  this  section,  I  cannot 
help  thinking,  was  to  molode  tiie  other  ratee.  It 
may  or  it  may  not  have  been  intended  to  alter  the 
maohmezy  by  which  the  local  antboritiea  were  to 
get  thdr^  deficiency  in  respect  of  the  poor  rate ; 
bat  the  ^fficnlty  is  that,  when  cme  comes  to  look 
at  the  section,  it  is  absoliitely  impossible  to  under* 
atend  the  machinery  by  which  it  was  intended 
that  the  local  aatiuwitiee  should  sat  thdr  defi- 
ciaw^,  OK  this  additional  rat^  or  to  nndentaad 
what  it  was  that  they  were  to  dow  I  myself  feel 
qnite  unable  to  understand  tiia  aeelaka.  I  tUnk 
it  arises  veiy  possibly  &om  the  clanae  being  hur- 
riedly drafted ;  I  do  not  know.  But  it  arises  from 
the  fact  that  the  draftsman,  whose  langpiage  of 
oouTve  it  is,  although  adopted  by  the  L^j^ature, 
certainly  did  not  underatand  clearly  the  machinery 
of  rating — namely,  what  the  effect  of  putting  a 
name  in  the  Taluation  list  was,  or  what  the  effect 
of  property  hning  raoant,  and  so  on,  was.  It 
is  quite  clear  he  did  not  understand  it,  or  it 
was  impossible  that  the  words  oould  have 
been  used  that  are  used  here,  and  inasmuch 
as  the  local  authorities,  in  order  to  get  this 
mtm^,  hare  gGt  to  show  us  what  the  meaning  is. 
If  we  cannot  understand  it  we  can  only  say  tiiey 
fail.  But,  apart  from  technical  grounds  and 
the  difficol^  of  nu^rstanding  the  machinery, 
there  is  a  pdnt  ci  snhatanoeu  There  is  not  a 
word  in  that  section  to  indicate  anything  more 
than  an  intention  to  make  the  company  liable 
for  a  loss  arising  from  their  own  act.  'Whatwas 
contemplated  no  doubt  was  that  the  company 
coming  will  pull  down  the  buUdinga,  will  leare  the 
land  Tacant  for  a  consid»able  time,  and  will  in 
consequence  cans)  loss.  But  there  is  not  a  word 
hcoe  indicating  any  intention  that  the  company 
shall  pay  anything  more  than  the  rates  which 
would  nave  been  piud  if  everything  had 
remained  exactly  as  it  was  at  the  time  when  they 
acquired  their  interest.  At  the  time  they 
acquired  their  interest,  if  things  had  remained 
exactly  as  th^  were,  there  would  hare  been  none 
of  these  rates  leriab^  and  consequenUy  it  seems 
to  me  that  in  point  of  substance  it  cannot  be 
made  out  on  this  secticm  that  the  twmpany 
have  got  to  pay  anything  mem  than  the 
ToL  LZXXTL,  8918. 


former  owners  wonld  hare  «ud  if  the  state 
of  things  had  omtinned  exacuy  as  it  was  on  the 
date  in  Jan.  1900  when  tiie  company  acquired  tiie 
property.  That  is  all  I  hare  to  say  on  that  point 
of  substance,  bnt»  as  &r  as  constming  the  section 
is  oonoeraed,  I  am  quite  sure  I  do  not  understand 
it,  and  I  cannot  give  anv  judgment  on  that  ground, 
except  to  say  that  anybody  who  has  to  show  the 
court  the  meaning  of  this  section  in  my  <^iui(ni 
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and  28. 

(Before  Willuhs,  Stibliho,  and  GoanHs. 
HasDT,  L.JJ.) 
Ebllt'8  Dibsctokiis  Lzhitsd  v.  Gatin  aHB 
Llotd's.  (a) 

AFFUL  nOU  TRl  C.HASCXBT  DITISIOH. 

Copyright — Infringement — InjuneHon—'*  Print  or 
caute  to  h€  mrxnt«d"— Agent— Copwrighi  Act 
1842  (5^6  net.  «.  45).  f .  15. 

Thejalainiijft  vxre  ih*  propruton  and  puhliMher» 
of  a  dtreelory  of  merehanii,  inanufaetwrer$,  and 
gkimert. 

Th*  defendant  Q.  puhlitlud  a  hook  entitled  Z.'e 
Diary  for  JfereAonie,  Shippera,'  and  Foreign 
Buyere,  which  eoniatned  a  luf  of  oolonial  and 
foreign  tmporfers  and  aieo  of  export  comnHMton 
menAanfe.  The  word*  "  Printed  at  L.'e,  Boyal 
Iheekange,  London,"  appeared  on  the  tUle-page. 

An  arrangement  had  been  entered  into  heiieeen 
Q.  and  %,'»  by  vhieh  it  tsas  wmmged  that  the 
hook'ehoM  he  p«iZ£eJked  in  eemiseMm  vaith 
L.%  that  they  ehmdd  print  it,  and  ehouZd  reeeiee 
a  tubeidy  for  the  uee  <tf  <Wr  nams  together 
with  eertom  eomnttseton.  L.*»  wrote  to  their 
tu/ente  requeeting  them  to  give  eer<am  ii^^nwa- 
tion  required /or  the  hook. 

L*e  hegan  the  printing,  hut  finding  they  etmld  not 
complete  it  xn  time  it  woe  arranged  that  0. 
ehould  get  tome  of  it  done  eleewhere. 

It  appeared  that  certain  liete  in  the  part  not 
printed  hy  L'$  weri  eompHed  by  copying  the 
names  and  porttculart  eonfatned  tn  the  plain- 
tifft*  directory. 

The  plaintiff*  brought  an  action  for  aninjunttion 
reetraining  Q.  and  L'e  from  mblishing  any 
bock  eontatntn^  theee  luff.  Q.  did  not  appear, 
and  L'e  had  never  eoZd  any  eoptes  cf  the  botk 
and  had  no  intention  of  doing  to. 

Held,  that  there  woe  no  partnership  betteeen 
O.  and  L.'e,  and  work  done  hy  the  printer 
under  0.'*  orders  oowld  not  be.eoneidered  ae 
vwrfe  done  by  on  agent  cf  L.'e ;  and,  therefore, 
L'e  hcul  neither  printed  or  "eatued"  the  pirated 
portion  to  be  printed  within  eect.  15  of  the 
Copyright  Act  1842,  and  were  not  liable  under 
that  eection. 

Decision  of  Byrne,  J.  (84  L.  T.  JZep.  581)  affirmed. 
(•}  BapotM  by  W,  O.  Bns,  Etq.,  BtnMKsMM. 
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Thb  plaitttiffi  were  the  proprieton  andpabUshera 
of  tne  directorj  known  as  Kellj'a  Dmoborj  of 
the  Iferohants,  Manafaotorera,  and  Shippers  of 
the  Uoited  Kingdom  and  Guide  to  the  Gxport 
and  Import  Shipping  and  Manufacturing  Indus- 
tries of  the  World,  which  contained  a  list  of  the 
names  of  the  leading  merchants,  mannfaotnrera, 
and  stiipperB,  in  the  rarioas  towns  in  Great 
Britain  and  Ireland,  and  in  the  colonies  and 
abroad.  The  names  for  insertion  in  this  directory 
were  obtained  hy  independent  inquiries  hj  the 
jJaintiffa'  oanTaiaers  and  agents  espeoaUy 
employed  by  tiiem  for  that  purpose.  A  new 
edition  of  tus  directorrwaB  bron^t  oat  for  each 
^ear,  the  edition  for  1899  hanng  been  pnUished 
m  March. 

The  defendant  Garin  had  lately  published  a 
book  entitled  Lloyd's  Diary  for  Herohants. 
Shippers,  and  Foreign  Buyers  for  the  year  1900, 
which  the  plaintiffs  all^d  was  published  under 
the  snperriuon  of  and  in  conjunction  with 
Lloyd's,  and  stated  on  the  titie-page  "  Printed  at 
Lloyd's,  BiOjvl  Exohan^,  London."  This  work 
contained  a  list  of  colonial  and  foreign  importers, 
and  also  of  export  commission  agents,  and  the 
pisintiifs  alleged  that  this  list  had  bean  oompilad 
by  oopyii^  uid  piratii^  tiie  nanus  and  other 
paxtiotilBn  tbesein  oontauud  from  the  plaintiffs' 
aireotory,  and  thai  suohpopying  had  taken  plaoe 
without  their  leave  or  Ucmioe. 

Thi»  yma  an  action  by  the  plaintiffs  for  an 
injunction  to  restrain  ^  the  defwidanta,  their 
managers,  servants,  printers,  pntdishei^  and 
agents  from  printing,  publishing,  seUing,  ddirer- 
or  otherwise  disposii^  ot  any  wpj  or  oo^es 
<H  tluir  publication,  or  canmng  or  permitting 
any  such  copT  or  copies  to  be  so  printed, 
published,  sold,  delivered,  or  otherwise  dis- 
posed of,  or  from  copying  or  pirating  from 
any  edition  of  the  plaintiln*  cUreotny,  or  any 
part  or  parts  thereof,  and  from  otherwise 
infringing  the  plaintiffs'  oopyright  in  ttieir  said 
directory. 

It'  appeared  that  the  defendant  Qarin,  having 
conoUTW  the  idea  of  publishing  such  a  work, 
entered  into  negotiations  with  Lli^'s,  in  wder 
that  the  book  might  be  pabliahed  in  oonneotion 
witih  tiiem,  and  an  agreement  was  oome  to,  the 
terms  of  whioh  were  contained  in  a  letter  from 
Gavin  to  Lloyd's  of  the  25th  May  1899 : 

In  repl7  to  your  favoar  of  ths  17th,  t«sp*atiog  Um 
prhiting  and  pablication  o£  a  work  to  be  oaUad  iSajd't 
Diary  for  Msrohant  Sfaippen,  I  agrte  to  the  foUoiriiif 
tsms  :  1.  For  the  nas  of  Llof  d'l  name  I  will  paj  ths 
oonuBlttes  a  anlMidy  of  lOOt.  a  ;aar,  51.  per  oent  vpoa 
all  moneya  received  me  for  advertiMments  appearing 
in  th«  diary,  and  51.  per  oent.  upon  all  moneus  which 
aoome  to  ma  from  the  nale  of  the  pablioatioD.  .  .  . 
2.  I  will  pay  the  oommittee  for  printing  the  diary 
351.  per  oeat.  above  the  aotnal  ooab  of  oompoaltian  Mid 
maddnlBg,  ths  eoit  xsCBrrad  to  not  to  be  sxorUtaat  or 
emasdve.  8.  I  foanatse  th^  the  tstal  miainom 
^ofit  to  the  oommittes  from  the  printiiig,  eoBmiaeiaa 
oa  advertisements,  and  sales  and  snbsldy  referred  to 
shall  not  be  leu  than  2001.  per  amtom,  and  it  U  under- 
stood that  when  the  tnis  of  5001.  ia  reached,  I  eball  be 
free  from  any  payment  in  enoh  year  of  tlie  1001.  anbsidy 
xefened  to.  .  .  .  10.  The  oommittee  ahall  be 
mtitled  to  refute  tita  ineertion  of  any  advertisementa 
whioh  may  be  of  an  objeotioiwUe  kind  ;  bat  beycaid  tills 
all  matters  relating  to  the  fom  and  die  oharaoter  of  ths 
advertisementa,  reading  matter,  sale  ptios  of  the  work, 
Ao.,  ihall  be  decided  by  me. 


Clause  13  provided  that  the  agreement  was  to 
continue  tor  fourteen  years  unless  after  two 
isaues  it  was  found  that  the  publication  did  not 
pay. 

For  the  pnrpoees  of  the  book,  Gavin  wrote  to 
the  secretary  <n  Lloyd's  as  follows : 

I  sand  yon  herewith  a  oc^y  of  the  letter  I  woold 
aoggast  yoor  wzitiag  to  the  agents  [that  ia,  JAajA't 
agents  abroad].  If  you  will  arad  me  over  the  phmt  I 
will  have  it  muifdlded,  aad  send  tiieni  back  tor  job  to 
sign. 

The  inoloBure  as  originally  drawn  was  sab* 
jeoted  to  certain  alterations,  and  tinaUy  ran  as 
follows : 

It  is  the  intention  of  the  eonunittee  to  aaaotion  the 
pnUieatim  of  a  dlaiy  tac  1900.  latndsd  to  dronlats 
amcHigst  British  sassehaat  aUppers.  Ths  infiMinathiii 
wUoh  yon  have  been  good  enoagh  to  anpply  in  oodhbo- 
tionwith  the  ffliipping  Dbwy  [anoUier  pablieaticm  at 
Lloyd's]  has  been,  I  ondaratand,  greatly  i^tpreoiated  by 
ahiH>hig  flcnu  in  thia  oonntry,  and  I  woold  deem  it  a 
favoBT  if  you  wonld  kindly  ai^^y  me  for  the  new  diary 
with  infonnation  in  the  inoloaed  form.  In  reoognition 
of  toe  troBble  thrown  npm  yon,  X  am  iaforued  tint  it  is 
the  intention  of  the  pobUsbscsof  ths  HstehsntShippatB' 
Diary  toginyoBaaadvartiaasMBt  amongst  ths  insdiiij 
mattar  ia  ooamsotioii  with  yonr  por^  and  also  to  fgrwaid 
JOB  a  eosvUnHutsiy  eopy  of  the  work. 

That  document  was  manifolded,  and  as  mani* 
folded  was  ugned  by  Llojrd's,  and  was  made  use  ci 
for  the  purpoee  <A  obtaiung  from  Xdoyd's  agents 
abroad  the  information  repaired  by  Oavin  for  his 

book. 

Gavin  at  the  same  time  sent  out  certain  lists 
which  were  t^aarly  proved  to  have  been  copied 
from  the  plaintiffs'  Dook,  and  ware  retnznea  in 

due  course. 

Lloyd's  finding  it  impossible  to  complete  the 
printing  of  the  book  by  the  end  of  the  year,  an 
agreement  was  oome  to  with  Gavin  whioh  he 
employed  another  firm  of  printers  to  print  the  rest 
of  the  work.  The  sheets  so  printed,  containing 
the  pirated  matter,  as  well  as  the  sheets  printed 
at  Lloyd's,  were  sent  to  the  binders,  ana,  when 
bound,  the  title-page  of  the  book  had  on  it  the 
words  *'Pimt»d  at  Ll^yd'ai,  Boyal  Exchange, 
Londim.** 

The  defendant  Gavin  did  not  appear,  and  it 
was  not  disputed  by  Lloyd's  that  as  to  a  portion 
of  the  book  there  had  been  a  clear  case  of  copying 
and  infrii^ement;  but  it  was  admitted  that 
neither  the  committee  of  Uoyd's,  nor  any  of  the 
officifUs,  had  any  knowledge  of  titiis  at  the  time ; 
that  they  had  never  sold  any  copies  of  the  diary, 
and  had  no  intention  of  doing  so,  snd  were 
willing  to  deliver  up  to  the  plaintiffs  the  in- 
fringing parts  of  Bucn  diaries  aa  might  be  in  thmr 
poeaession. 

The  only  question  was  whether  Lloyd's,  under 
these  circnmstanoee,  were  liable  within  the  mean- 
ing of  sect.  15  ot  the  Copyright  Aot  1842  as 
having  caused  this  diaty  to  be  prizri»d. 

Byrne.  J.  held  (84  L.  T.  Bep.  581;  (1901)  1  Gh. 
379),  that  Lloyd's  ware  not  Imbl^  and  the  plijn< 
tiffs  were  not  entitled  to  any  oosta  agaonat  them, 
but  as  LlOTd's  had  allowed  uimr  name  to  anpear 
on  the  book  as  printers,  tbey  were  not  entitwd  to 
costs. 

The  pluntiffs  appeiUed. 

Levettt  E.C.  and  E.  Ford  for  the  appeilanta. — 
Lloyd's  and  Gavin  acted  omjcdntiy  wiui  refarenoe 
to uiis bookfrom beginning toend.  Lloyd's havo 
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allowod  tiMir  name  to  appear  on  the  titie-pa|^ 
ud  must  take  the  reaponubUity  of  it,  And  they 
were  to  share  in  the  profits  nn^r  the  agreement 
with  OaTin.  They  actually  asaiBted  Gavin  to 
obtain  material*  for  the  book,  and  if  it  had  not 
beenfmr  Ltoyd*a  the  book  would  never  have  existed, 
liloyd'a  were  bound  to  print  the  book  and  must 
have  done  so  it  Gavin  had  not  oonaented  that  it 
should  be  done  elsewheire,  and  the  oaae  must  be 
treated  as  if  Lloyd's  as  well  as  (Hvin  had  signed 
tiie  order  to  the  printw  to  print  the  book.  The 
cases  <nted  on  behalf  of  the  respondents  in  the 
court  below  of  BusaeU  v.  Briani  (8  G.  B.  836)  and 
Xyon  V.  Knowleg  (7  L.  T.  Bep.  670  ;  3  B.  &  S. 
556 ;  on  appeal,  10  L.  T.  Bep.  876)  were  both 
cases  of  dramatic  copyright,  and  tiie  plfuntiffs 
attempted  to  make  a  lanmord  liable  becanse  his 
tenant  infringed  the  copyright  of  a  play.  In  Bex 
V.  Qutch  (Moo.  A  M.  433  ;  31  B.  B.  744)  Lord 
Tenterden,  G.  J.  said :  "  A  person  who  derives  profit 
from,  and  who  furnishes  means  for  the  oarmng 
on  the  ooneem,  and  intrusts  the  conduct  of  the 

Eubllcation  to  one  whom  he  selects,  and  in  whom 
e  ocmfidee,  may  be  said  to  cause  to  be  pnlished 
what  aofcaallr  a|^ean,  and  ought  to  be  answer- 
able idthongn  yon  oaimot  show  that  he  was  indi* 
vidittUy  oonoemed  in  the  partienlar  puUioation." 
All  the  facta  tlure  mentinied  have  been  proved 
hare.  The  table  of  contents  ahowa  that  Lloyd's 
intended  the  book  to  contain  tSiis  text : 

WatU  V.  Fra$sr,  7  C.  &  P.  869. 

Sarutttm,  E.G.  and  F.  D.  MaeKiniMn,  for 
Llqyd'a,  were  not  called  on. 

WiLLXAHS,  L.J. — The  real  question  in  this 
appe^  is  whether  Byrne,  J.  was  right  in  coming 
to  the  conclusion  that  Lloyd's  neither  printed  or 
caused  to  be  printed  the  infringing  passages  in 
this  book.  In  my  ju^ment  his  conclusion  was 
perfectly  right.  I  think  it  is  impoeuble  to  say 
th^  Lloyd's  either  "printed  or  caused  to  be 
printed"  those  passages.  It  was  hardly  con- 
tended that  the  actual  printers  could  be  properly 
described  as  agents  <n  Lloyd's,  and  whrai  one 
comes  to  that  oonoloaion  one  must  fall  back  on 
the  wwds  "oansed  to  be  printed,"  because  th^ 
oonld  onir  hare  "printed,"  these  parte  of  the 
book  if  ue  actual  printers  vera  th^  ^ents. 
But  a^itliedly  the  order  to  print  was  given 
to  the  printers  by  Ghivin,  and  admittedly  he  was 
the  perB<m  on  whose  credit  thm  passages  were 
printad,  and  Gavin  is  the  person  whom  the  printer 
would  have  to  sue  to  obtain  payment  for  the 
work.  If  it  could  be  shown  in  the  present  case 
that  Uoyd's  were  the  ^rtners  of  Gavin  or  joint 
adventorers  with  Qavin  in  the  publication,  the 
fact  that  those  printers  were  the  agents  of  Gavin  - 
would,  it  may  be,  make  them  the  ageets  of 
Lloyd's  also ;  but  on  the  evidence  it  is  plain  that 
they  were  the  agents  of  Gavin  alone,  and  no  such 
connection  is  proved  between  Lloyd's  and  Gavin  iu 
respect  of  this  printing  as  would  make  them- part- 
ners or  joint  adventurers.  The  consequence  is  that 
ooonsel  for  the  appellants  had  to  fall  back  upon 
the  winds  "  oaTUMlto  be  printed  ** ;  hut  when  the 
faota  were  omuidered,  and  th^  were  asked  in 
what  seose  Lloyd's  caused  these  dieeta  to  be 
-printed,  they  really  sud  Llmd's  at  one  time 
-ware  under  a  contaract  with  Qavin  to  print  the 
■whc^  book,  and  it  was  only  by  a  lucky  accident' 
wan  80  busy  that  mej  were  unable  to 
ooi^lete  the  printing  in  tisia,  and  these  pagas 


[Ct.  of  App. 


were  printed  elsewhere.  Gavin  was  willing  that 
they  should  forego  it,  probably  because  he  could 
get  it  done  at  a  cheaper  rate  elsewhere  than 
if  it  were  done  by  Lloyd's.  But  what  does  that 
come  to?  At  the  outside  it  only  comes  to 
this,  that  Lloyd's  permitted  Gavin  to  get  the 
printing  done  by  other  printers.  I  do  not  think 
that  it  can  be  said  that  it  a  man  who  has  a 
right  to  print  a  book  chooses  to  let  someone  else 
do  the  printing  or  get  the  printing  done  he  has 
"oansed'*  the  book  to  be  printm  within  the 
sts.tute.  In  my  judgment  there  is  no  evidence 
that  Lloyd's  printed  or  caused  to  be  printed  the 
infringing  paasages  of  the  book,  aztd  the  appeal 
must  be  dismissed  with  coats. 

Stibliho,  L.J.— I  agree. 

Gozkmb-Hakdt,  L.J. — ^I  agree.  The  attempt 
to  show  that  Lloyd's  printed  or  caused  to  be 
printed  the  infringing  passages  in  this  book  was 
partly  retted  on  the  statement  on  the  tiUe*page 
that  the  book  waa  printed  by  Lloyd's.  It  that 
had  hem  relied  on  as  an  estoppel,  and  that 
Lloyd's  were  prevented  from  saying  iher^  had 
not  printed  it,  I  should  have  understood  it,  but 
to  put  it  in  that  way  would  have  been  a  hopeless 
contention,  and  when  that  is  once  admitted  I  fail 
to  see  the  releviUH^  of  the  pro^ition.  I  think 
the  judgment  ol  Byrne,  J.  was  quite  righl^  and  that 
tiia  ^paal  must  be  dismissed  with  oosta. 

Solicitors :  Seott,  Spaldmff,  and  Bell ,-  WaUoiu, 
JoKnton,  Bubb,  and  Whatton, 


ScUwdajr,  March  22. 

(Before  Wzlliuis,  Stxbukg,  and  Goziks.* 

Hasdt,  LJ  J.) 
Whitbbbad  ahd  Go.  Lihitsd  v.  Watt,  (a) 

APPEAL  VBOH  THE  CHAHCEBT  DIVISION. 

Vendor  and  purehcuer — Contract  to  buy  ploi  on 
building  ettate — JJepont — Balance  to  be  paid  on 
completion  of  certain  houeea  by  vendor— Non- 
completion  wUhin  time  atipulated — Beeeietion — 
Bight  of  purchaser  to  a  lien  on  the  estate  for  fhe 
deposit  against  the  assignee  of  the  vendor. 

By  an  agrsement  between  8.  of  the  one  part  and 
the  plaintijfs  of  the  other  part,  8.  agreed  to  sell 
and  the  plain^ffs  to  purchase  a  public-house  plot 
for  5001.,  2001.  to  be  paid  by  toay  of  deposit,  and 
the  balance  as  soon  as  300  houses  thould  have 
been  erected  on  the  estate  ;  if  not  erected  within 
two  yeare,  th«  plainHffe  might  cancel  the  agree- 
ment and  claim  the  return  of  the  deposit  without 
interest   The  2001.  m»  duly  paid. 

By  divers  Mssne  osstonments  the  estate  came  into 
the  hands  of  the  defendawtt  who  bought  with 
notice  of  the  agreement. 

The  houses  were  not  erected  within  th»  ttipulaied 
time,  and  thereupon  the  piainiiffi  gave  notice  to 
rescind  the  agreemeiU. 

Held,  that  the  estate  wets  subject  to  a  lien  for  the 
amounf  of  the  deposit ;  and  that  the  plaintiff* 
ware  entitled  to  enforce  thai  daim  againei  the 
assignee  of  the  vendor. 

Rose  «.  Watson  (10  L.  T.  Bep.  106 ;  10  3.  L.  C. 
672)  and  Wythes  v.  Lee  (3  Drew,  S96)f6Uowed. 

Decision  of  Harwell,  J.  (84  L.  T.  &ep.  419) 

(a)  B^MffM  fer  W.  a  Bus,  Xsa.,  BKrlrtn^eUiSW. 
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Bt  a  oontraot  in  writinff,  dated  the  25th  Jan. 
1897  and  made  between  F.  Satmders  (as  vendor) 
of  the  one  part,  and  the  plaintiffs  (as  purchasers) 
of  the  other  part,  the  vendor  agreed  to  sell  and 
the  parahasers  agreed  to  pnrohan  a  freehold 
pnbho-honae  plot  in  a  oertiun  building  estate 
beloDging  to  tne  vendor,  known  aa  the  Wtwdboiue 
estate,  for  the  sam  of  500Z.,  to  be  paid  as  to  2002. 
by  waj  of  deposit  <ni  the  signing  the  oontnuit. 
and  as  to  the  inlanoeof  3001.  on  uie  completion  ot 
the  pnrahu^  with  intereat  aa  Umejn  menlaoned. 

The  oontraot  oontained  (amongat  othera)  the 
following  olaiiaea : 

3.  The  potokaie  fi  to  bs  ooB^latsd,  aa  looa  aa  800 
booses  bave  basii  ereetod  oa  lbs  said  istate  (bat  with* 
oat  prejndios  to  olaosa  10  benof),  a-t  tbo  office  id  tbs 
vendor's  soUotton,  snd  tb«  porohasen  are  to  ban 
posMadoii  aa  from  tb«  day  (rf  the  oomplation,  wbea  the 
balsDoe  ot  pnrobase  moD«7  with  interest  as  aforesaid 
is  to  be  paid ;  all  oatgoiags  ap  to  that  time  will  be 
cleared  bj  tb«  vandor,  his  heirs  or  assigns. 

9.  This  was  the  nsnal  olanse  enabling  the 
vendor  to  cancel  the  contract  if  the  parchasers 
made  any  reqaisition  which  the  vmdor  should 
be  unable  to  comply  with. 

10.  It  300  hontsi  aball  not  be  eieoted  on  th«  said 
Woodbonse  estate  witliin  two  7ears  from  the  date  of 
this  agreement  the  pnrdiaasr  shkU  have  the  r^ht  by 
giving  SBTsn  di^*  noUee  hi  writing  to  the  vwdor,  to 
resoind  and  canod  Ibis  sfftssnent,  and  at  tbs  ezpir^ion 
of  vaak  aevea  di^s  the  sgzeemeiit  shall  abaidately  oease 
and  detarmin*. 

11.  In  the  event  of  either  the  vendor  or  the  pnr- 
obaien  oanoellirg  tliis  oontraot  by  virtue  of  any  of  the 
powers  herein  given,  no  costs,  expanses,  loss,  or  danuge 
of  any  kind  wbataoever  shall  be  daimed  or  paid  txam 
one  to  the  other,  but  the  dqpodt  witlMiBt  interest  shall 
itt  returned  by  the  vendor  to  the  pnrdiassrs. 

The  plainlaff  paid  the  vendor  (Sanndera)  the 
the  deposit  of  oOOI.  on  aigniiw  thia  oontoaot. 
Sabseqnentlj  Saunders  sola  and  conveyed  the 
WoodhoQse  estate  to  one  Sazelby,  who  mortgaged 
it,  and  in  Nov.  1900  the  mor^agees  sold  and  oon< 
veyed  the  estate  to  the  de»ndaut  Watt,  with 
notice  of  the  contract  of  the  25th  Jan.  1897. 

The  300  houaes  had  not  been  built  on  the 
estate,  nor  had  Saunders  paid  or  accounted  for 
the  deposit  to  any  of  hia  successors  in  title. 

On  the  3rd  Dec.  1900  the  plaintiffs  wrote  to  the 
defendant  rescinding  tlie  contract  of  the  25Ui 
Jan  1^7,  and  claiming  payment  of  the  depoait 
200Z.  which  was  refused. 

An  originating  Bummons  was  then  taken  out  by 
the  plaintiffs,  claiming  (1)  a  declaration  that 
under  the  contract  of  the  25th  Jan.  1897  they 
were  entitled  to  a  charge  or  lien  on  the  heredita- 
ments tJierein  described  by  way  of  aecurity  for 
the  rmayment  of  the  decent  oi  200L  paid  by 
them  vo  Sanndera  on  u^nmg  tba  said  oontraot; 
andj^2)  enforcement  oi  tms  security  by  forecloanre 

^Fanrall,  J.  held  (84  L.  T.  Rep.  419 ;  (1901)  1 
Gh.  911}  that  the  plaintiffs  were  entitled  to  ue 
order  asked,  and  the  defendant  appealed. 

Brinton  for  the  appellant.— Sanndera  had  the 
monqr  and  the  onl^  remedy  is  ^;ainst  him  per- 
Bon^y.  The  plaintiffs  have  no  lien  on  the 
land.  If  a  contract  goes  off  otherwise  than  by 
the  default  of  the  purohaaer,  the  pnrohaaw  liaa 
only  a  ri^ht  to  recover  the  deport  from  the  man 
who  has  it : 

Bow»  V.  BmitK  50  L.  T.  Bep.  578 ;  S7  Ch.  Div.  89. 
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In  some  oases  the  purchaser  may  have  a  lien  on 
the  land,  but  the  two  rights  are  distinct.  In 
some  case*  the  coorta  have  refused  to  give  a  lien 
on  the  land  to  the  purchaser,  and  l«ft  him  to 
reoover  the  depcnit.  A  purchaser  may  have  no 
lien  for  the  deposit  though  the  oontraot  comes  to 
an  end  without  any  default  on  hia  part.  Bote 
Watmm  (10  L.  T.  Bep.  106 ;  10  H.  L.  Gas.  672)  ia 
a  different  oeae,  and  ooea  not  apply  to  the  preaent 
one.  It  does  not  ahow  that  the  parchaaer  has  » 
lien  tm  the  depoeit  if  there  is  an  optkm  to  refaae 
to  complete  the  contract.  It  only  wtpliee  to  a 
case  where  the  contract  goea  bJz.  wrough  tbue 
default  of  the  vendor.  There  was  no  oldigaU<ni 
on  Sanndera  to  build  the  300  houaea.  The  nuMMj 
was  not  paid  on  the  faith  of  the  vendor  doing 
anything  but  merely  for  an  option.  The  par- 
chaser  now  abandons  his  interest  in  the  land  and 
abandons  the  contract  Where  the  contract 
oomea  to  an  end  by  one  term  of  it  and  by  no 
default  of  the  venctor  the  purchaser  has  no  lien 
for  the  deposit.  The  lien  lives  and  diea  witJi  the 
contract.  The  argument  in  Wythet  v.  Xee  (3 
Drew,  396,  400)  shows  that  waa  a  diff««nt  oaae  to 
this.  Goonsel  admitted  there  that  if  fhwe  was  a 
contract  to  terminate  in  an  event,  and  that  event 
happens,  there  is  no  oontnuit  and  no  lien,  wbiok 
is  the  present  case,  and  then  oonnad  pc^ita  oat 
that  did  not  apply  to  tiiat  oaae.  hi  Xtring  r. 
OahaldiBUm  (2  My.  &  Or.  53, 88)  Lord  Gottrahui. 
L.G.  said :  "  The  mere  payment  of  money  oan 
give  no  lien."  Unless  there  is  default  on  the 

Eart  of  the  vendor  there  is  no  lien:  (per  Ear, 
.J.  in  Rodger  v.  SarrUtm,  68  L.  T.  Bep.  66,  71; 
(1893)  1  Q.  B.  161, 173).  fie  also  rat^rr«d  to 

Levy  V.  Btogion,  78  L.  T.  Bap.  185;  (18M)  1  Ch. 
478; 

OomwaU  v.  S«hmh,  81  L.  T.  Bap.  IIS;  (1899) 
a  Ch.  710. 

Hon.  F.  BuneU  for  the  plaintifFs. — The  defen- 
dant Watt  is  in  no  better  poeition  than  Sanndera, 
who  bought  knowing  the  conditions  under  which 
the  property  was  hdd.  When  a  purchaser  pa^ 
a  part  of  the  purchase  money  under  a  oontraot, 
on  payment  a  lien  arises  for  repayment  of  that 
amount  if  the  ccmtraot  goes  oft  without  aaj 
default  on  his  part :  , 

Wythet  v.  £m,  3  Drew,  396,  403. 
This  case  is  within  Bote  v.  Wat$on  (ufrt  tup.). 

Brinton  in  reply. 

WiLLiAics,  LJ*.— I  think  this  appeal  faila. 
When  one  speaks  of  the  lien  of  a  purohaaer,  one 
is  not  speaking  of  anything  which  t^e  purohaaw 
^ts  as  the  result  of  any  express  oontract,  but  of 
some  right  in  the  purchaser  which  has  only  been 
inveqted  (and  to  that  extent  it  is  a  fiction)  for  the 
purpose  of  doing  that  which  is  just,  and  bringing 
about  a  just  result  It  is  a  fiction  which  one  hae 
to  resort  to  not  only  in  equity  bui  at  law.  "For 
inatanoe,  when  an  action  is  broaght  for  money 
had  and  received  to  tba  use  of  the  plaintiff,  it  la 
not  tme,  bat  it  is  the  way  in  which  the  law  pnta 
it  to  do  justice.  When  Jjord  WeaU^niy  speaks 
in  iSoss  r.  Watmn  of  a  tran^<Br  to  the  porpnaeer 
of  the  ownership  (tf  a  part  of  the  estate  oorre. 
spending  to  the  purohaae  mcmey  paid,  and  Iiord 
OranwOTth  of  the  purchaser  being  in  the  poaitioa 
of  a  mortgagee  ctf  ithe  estate  to  the  extent  of  the 
purohaae  mon^  whioh  had  been  paid,  sJl  thooe 
expressions  are  merely  verbal  vehicles  to  carry 
the  right  which  juatioB  demanda  that  the  pur- 
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-chuer  dioiild  have.  Having  read  the  report  of 
JZoM  T.  WaUon  I  matt  mj  wai  I  agree  i^fch  Mr. 
Kiiaton  to  thia  extent,  that  that  deanoB  does  not 
-expreealy  cany  the  lien  o(  the  pnrohaaer  beyond 
■a  case  where  the  contract  has  gone  off  throagh 
the  default  of  the  vendor.  Bat  Mr.  Brinton 
admits  that  the  purchaser  immediately  npon 
paying  the  deposit  gets  either  a  lien  or  an 
mchoate  right  of  lien  (I  do  not  tliink  it  makes 
much  difference  what  yon  call  it),  but  he  sajrs 
iihat  that  right  or  inchoate  right  of  lien  is 
defeasible  not  only  in  the  case  (as  everybody 
-admits  it  is)  of  the  pnrohaser  himself  bemg  in 
default^  but  that  it  is  also  defeasible  in  the  case 
where  the  purchaser  elects  without  any  default 
of  the  vendor  to  rescind  the  contract.  He  ssys 
iihat  it  the  pnrohaser  chooses  to  give  np  a  contract, 
not  being  driven  thereto  hy  any  dwanlt  of  the 
-vendor  he  not  only  fpvee  up  the  on^raot,  bat  he 
•gives  up  the  Uen  or  the  inwioate  lien  whidi  is  the 
creature  of  the  contract.  I  agree  JSote  r.  W«^$on 
iubi  aup.)  does  not  absolutely  negative  that  view, 
«ltliongh  I  think  that  the  iUostiatum  i^venbyLord 
Granworth  of  the  mortgage  ffott  a  very  Img  way 
to  do  BO.  No  one.  I  suppose,  would  subtest  that 
in  the  case  d  a  contract  with  a  clause  giving  the 
pnrchaser  a  right  to  rescind,  and  the  porohaser 
Tcally  had  a  mortgage  on  the  lands  for  the  pur- 
chase money  that  he  nad  paid,  that  he  would  lose 
his  mortgage  because  he  elected  to  rescind  the 
■contract.  In  this  state  of  things  one  would,  on 
-the  assmnpticm  that  £010  v.  WeUton  has  more  or 
less  left  the  point  open,  look  to  see  what  other 
-cases  saj,  uid  Mr.  Bassell  has  cited  a  statement 
of  the  law  by  Kindersley,  T.G.  in  Wyihet  v.  Xee. 
That  learned  judge  said  (3  Drew,  402) :  "  The 
point  most  disoossed  and  the  moat  important  is 
this  abstract  qnestioii— sappoae  a  person,  absolute 
benefidal  owner  in  fee  of  an  estate,  oontraots  to 
«ell  ikf  and  the  purchaser  pays  a  depodt  in  part 
paymmt  of  the  purchase  moner,  and  oy  reason  of 
the  vendor  being  imable  to  mase  a  title,  or  from 
any  other  reason,  not  being  miscondnot  on  either 
side,  the  contract  goes  oS  and  cannot  be  com- 
leted,  has  the  purobaeer  a  lien  on  the  estate  for 
is  deposit?  That  is  the  most  important  ques- 
tion." And  then  he  goes  on  to  decide  that  in 
«nch  a  caiA  the  purchaser  has  a  lien.  That  state- 
ment of  the  law  bj  Kindersley,  Y.C.  covers  this 
case,  and  it  follows  in  m^  judgment  that  the 
■d<Kision  of  Farwell,  J.  is  right  and  ought  to  be 
affirmed.  I  do  not  mean  by  having  thus  attempted 
to  give  reasons  of  my  own  in  any  way  to  depart 
irom  or  vary  the  reasons  that  Farwell,  J.  has 
given  in  his  extreme^  clear  and  extremely  fordbte 
judgment,  and  I  am  not  very  sanguine  that  I  have 
addedtoit  anythingby  what  Ihave  aaid  in  myjndg- 
■meat  now.  Bat  I  was  very  much  stroek  with  what 
Farwell,  J.  said  (84  L.  T.  Bm.  420 ;  (1901)  1  Ch. 
*915)  as  to  the  ordinary  condition  in  a  oonteaot, 
tiiat  if  the  puroluiser  makes  or  insists  u^n  any 
Teqnsjtim  or  objection  to  the  title  which  the 
Tender  is  unable  or  unwilling  to  comply  with  the 
vendor  may  resdnd,  viz. :  "  There  is  no  default 
there,  but  I  venture  to  think  it  would  not  be  argu- 
able, and  I  do  not  think  counsel  for  the  defenduit 
contended  that  the  purchaser  in  such  a  case  would 
iiaTe  no  right  to  a  lien  in  the  same  way  as  if  the 
purchaser  went  off  by  reason  of  want  of  title  on  the 
1>art  of  the  vendor.  It  is  not  default.  It  is  rather 
misfortune."  I  tiunk  to-day  Mr.  Brinton  was  so 
im^esaed  with  that  passage  that  he  oeased  to 
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argue  that  the  pnrohasei^s  lian  would  be  lost  ia 
such  a  ease.  For  the  reasons  which  I  have  given, 
and  for  the  very  o<mnt  reasons  which  FarweU,  J. 
has  givm,  I  think  &is  appral  bils. 

SriBLiHa,  Xj.J.— I  am  of  the  same  opinion,  and 
after  the  judgment  of  Farwell,  J.*  witii  whidi  I 
entirely  agree,  and  also  that  of  Williams,  L.  J.,  in 
which  I  also  agree,  I  have  very  Uttle  to  add.  I 
think  it  is  quite  troe,  as  Kr.  Brinton  has  con- 
tended, that  the  question  of  the  existence  of  the 
pnrchMer*s  lien  f^  his  deposit  arises  in  tiiis  case 
in  oiroumstances  which  differ  from  thoee  of 
previous  cases.  The  contract  here  has  been 
brought  to  an  end,  not  by  any  act  or  default  of 
the  vendor  but  by  reason  of  the  purchaser  exer- 
cising a  poww  of  rescinding  which  is  reeerved  to 
him  by  the  contzact  itself.  That  oircuuistance 
does  not  seem  to  have  occurred  in  any  previous 
case.  Nevertheless  in  the  judgments  in  the  two 
leading  oases  on  the  subject — Wythe$  v.  Lee  {vhi 
lup.},  before  Kindersley,  Y.C,  and  the  case  of 
Bom  v.  Wat&on  (vbi  sup.)  in  the  House  of  Lords— 
the  rale  isstated  in  terms  whidi  oover  tiu  prosant 
oase.  And  if  <me  looks  at  what  after  alt  ia  the 
foundaticai  of  the  whole  doctrine-^nanMlT,  the 
desire  to  do  jastioe  as  between  vendor  and  pur- 
ohaser,  it  appears  to  me  that  that  reason  applies 
not  less  iareMj  to  the  present  case  than  m  the 
ordinary  cases  ua  wluoh  the  lesoiasion  of  the  oon> 
tract  takes  {dace  hy  reason  of  some  default  on  the 
part  of  tiie  vendor.  In  a  case  where  the  vendor 
has  rescinded  I  think  it  would  be  absolute  in  j  ustioe 
if  the  purchaser  were  not  allowed  to  have  a  lien 
for  the  purchase  money  which  he  had  paid  and 
which  was  the  security  on  his  part  for  the  per- 
formance by  him  of  bis  contract.  And  I  tmnk 
also  that  the  jostice  of  the  case  applies  here  to 
give  the  purchaser  a  lien. 

Cozknb-Hasdt,  L.J. — I  think  the  lien  for  the 
deposit  exists  so  long  as,  and  in  every  case  in 
wMoh,  the  right  to  recover  tbe  deposit  has  not 
bem  lest  by  reason  of  the  mlBConduot  of  the 
purchaser.  In  other  words,  when  the  contract 
goes  o&  Mtber  by  reason  of  the  defanlt  of  the 
vendor,  or  without  any  def  aalt  on  t3ie  part  of  the 
parehaser,  the  lien  becomes  operative.  It  would 
be  shocking  injustice  if  the  purohaaer's  lien  wm 
to  be  lost  in  the  common  case  oE  a  rescission  by 
the  vendor  under  the  common  form  oonditi<m. 
Such  a  rescission  is  not  unlawful,  ia  not  a  breach 
of  contract,  and  is  not  any  detaolt  on  the  part  of 
the  vendor. 

Solicitors  for  the  plsintifEs,  Iforftasaw  and 

Beid. 

Solicitor  for  the  defteidant,  H.  S.  BpotUnoood. 


March  12  and  13. 

(Before  Collins,  H.B..  Boubb  and 
HA.THEW,  L.JJ.) 

HuLTHKir  V.  Stbwabt  Ain>  Go.  (a) 

APFEA.L  PBOKTHl  KIHO'S  BXHCH  DITXBION. 

Ship  —  Charter-party  —  Di»eharge  of  Cargo — 
DemvrYage — *'  Ctutomary  tieamskip  dupateh  " 
— "  A*  fast  as  $teamer  can  deliver  — "  Aeeord- 
ing  to  custom  of  port DeZay  through  tmovoid- 
abU  causss — ObligaHon  of  receiver  of  eargo. 

By  a  eharier-party  U  vtaeprovided  Vtai  a  eteamer 

W  Sspoitad  1v    H.  WiLUiHi,  Eiq.,  BMiiiMr  rt-Iwr. 
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aXcvld  proceed  io  London  and  there  deliver  a 
cargo  of  timber,  the  cargo  to  he  discharged  vnth 
euatomary  eleamehip  aispaieh,  as  fast  as  the 
steamer  can  deliver  .  .  .  according  to  the 
custom  of  th«port";  and  there  was  an  ei^ess 
eueeption  in  respect  of  delay  in  diseharying  the 
•  cargo  caused  hy  a  strike  or  lock-out. 

The  tessel  arrived  ai  London  and  was  ready  to 
dHiver  the  cargo,  but  the  dock  to  which  the 
dtfendanis,  the  receivers  of  the  eargOf  daveted 
Mr  toproeeedwoB  so  crowded  that  she  eouU  not 
tnUriht  dodefor  tome  dayst  oMdhuiher  delay 
onae  in  obtaining  a  berth  fir  ditenarging.  The 
vefteJ  ootcld  not  Aom  been  more  gviekly  dia- 
^arged  elaewhere  in  the  port,  and  the  defen. 
danta  need  aU  reasonable  means  to  procure  the 
diaeharge  of  the  cargo,  which  eottid  not  in  the 
(iiivtmstaneea  have  beendieeharged  more  guiek^. 

Btld  (affirming  the  judgment  of  PhiUimore,  J.), 
that  ike  ohligaMon  of  the  defendants  was  only  to 
use  ali  reasonable  means  to  procure  the  discharge 
of  the  cargo  as  quickly  as  was  possible  in  the 
eireumstanees,  and  that,  as  they  had  performed 
that  obligation,  they  were  not  liable  fir  demur- 
rage. 

This  waa  an  wpeal  hj  the  plaintiff  from  the 
jodgmant  of  PEOlimore,  J.  at  the  trial  of  the 
action  as  a  commercial  cause,  withoat  a  jury. 

The  plaintiff  in  this  action  claimed  demurrage 
inreepect  of  his  steamer  Anton,  and  the  defen- 
dants were  sued  as  indorsees  of  hills  of  lading 
which  incorporated  the  provisions  of  a  charter- 
party,  and  as  receiTei^  ox  tha  cargo  uider  those 
lolls  id  lading. 

Theoharter-party  was  made  an  the  22iid  Aug. 
1900  aodprorided  that  the  Anton  shonld  prooeM 
to  Herrt,  m  tiie  White  Sea,  and  thei«  loaid  from 
the  agents  of  the  charterers  a  fnll  and  oomplete 
caivo  of  hattens,  and  therewith  proceed  to  London 
and  deliver  the  same  always  afloat,  on  heSag  pfud 
fre^ht  as  provided. 

The  charter-party  provided,  in  clause  3,  aa 

follows: 

Ihs  oairffo  to  be  loaded  and  dlMAsrgadwlfhoiutoiiiary 
st— SMhip  dispatob,  as  &st  as  the  Bteantr  oan  reosiv* 
and  dsUver  dntinff  the  ordisar  j  warkjng  hoars  of  the 
zespeotiTe  ports,  bat  aocordiog  to  the  oastom  of  the 
respeotira  porta,  Sandayi,  general  or  local  holidays 
(nnlesa  osed),  in  both  loading  and  diaobarging,  exoeptad. 
EEboold  the  steamer  be  detained  beyond  the  time 
st^nlated  as  above  for  loading  or  disofaarging, 
dssnnage  shall  be  paid  at  301.  per  di^,  and  pro  raid 
for  any  part  tiwrectf.  Thaeaxgoto  be  bronghtto  and 
taken  &OU  alongside  tte  stiaam  st  ehsitersn'  risk  and 
SBptass  as  oastaHnaty. 

And  clause  5  was  as  follows : 

If  tbe  oaigo  oaonot  be  loaded  or  disobazged  by  reason 
et  astrlke  oclo^^at  of  any  elass  of  wnknun  essential 
to  the  kadinf  or  disohargo  by  reason  of  epfdemios  (a 
strike  or  look-out  of  tbe  ehippers'  or  reoeivers'  man  only 
shaU  not  ezcmerate  them  from  any  demnrrage  for  *hioh 
they  may  be  liable  ander  thie  charter  if  1^  tbe  nae  of 
reasonaMe  diligenoo  they  oonld  have  obtained  other 
anitable  laboar),  and  In  oase  of  any  delay  by  reason  of 
ike  before-mentioned  eaneer,  no  claim  for  damages  shall 
bsaadsl^thesbipperiftbe  reoeivers  of  tbe  oargo,  the 
emsrsof  tte  ship,  or  bjr  any  otiMr  party  ander  this 
ahsrtsr. 

A  oaiw)  waa  dnlj  loaded  under  l^e  ohui«r< 
party,  ai^  tbe  Anton  arrived  at  Graveeoid  on  the 
12th  Oct.  On  that  day  the  captain  received  a 
aotiee  from  tiw  d^endants  mrecting  him  to 
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discharge  the  osi^  in  the  Snrr^  Oommenaal 

Dock. 

Oiring  to  the  crowded  state  of  the  dock  at  that 
time  it  was  impossible  to  get  the  veseel  into  the- 
dock  immediately,  and  she  therefore  remained  at- 
Oravesend. 

On  the  18th  Oct  the  vesael  was  able  to  get  into- 
the  dock,  and  did  enter  the  dock  on  that  day  i. 
but,  the  dock  being  stiU  crowded,  she  was  unable 
to  obtain  a  berth  for  discharging  alongaide 
quay  nntil  the  20bh  Got,  which  was  a  Saturday. 

The  dischaive  of  the  cargo  commenced  on  th& 
22nd  Oct,  and,  some  further  delay  bein^  caused 
by  the  crowded  atate  of  the  dock,  Uie  discharge 
was  completed  (m  tha  29th  Oct 

The  plaintiff  alleged  that  the  veeael  aztived  and 
was  ready  to  dischai^  on  the  12th  Oct,  and 
th^  the  discharge  of  the  cargo  according  to  the 
terms  of  the  charter*par^  ought  to  hav«  been 
completed  on  the  18th  Oct 

At  the  trial  evidence  waa  given  on  behalf  of 
the  plaintiff  that,  if  it  was  impossible  to  com- 
mence the  discharge  of  the  cargo  in  the  Surrey 
Commercial  Dock  on  the  12th  Oct,  the  vessel 
might  have  been  discharged  at  that  date  ather  bk 
the  MUwall  Dock,  or  at  a  tier  in  the  river. 
Evidence  was,  luiwever,  adduced  on  behalf  of  the 
defendsnts  that  the  Uillwall  Dock  was  at  that 
time  as  much  crowded  as  the  Surrey  Commerdal 
Dock;  that  the  vessel  could  have  entered  the 
West  India  Dock,  but  that  it  was  impoesible  to 
dischai^  in  that  dock  at  that  time  owing  to  a 
strike  of  lightermen ;  and  that  it  was  impossihle 
for  a  vessel  of  the  size  of  the  Anton  to  discharge 
at  a  tier  in  the  river. 

The  action  was  tried  before  PhiUimore,  J. 
without  a  jury  as  a  commercial  cause.  The 
learned  judge  famid  as  a  fact  that  the  defendants- 
had  nsed  ail  reasonable  means  to  procure  for  the 
vessel  an  opportunity  to  disdiarge  as  qniokly  aa 
aha  could;  that  th^  were  not  liable  for  the 
short  delay  which  took  ^aoe  after  the  veaeel 
was  alongside  the  quay;  and  that  with  the 
appliances  which  were  available  at  the  time^  tb© 
vessel  could  not  have  been  discharged  more 
quickly  than  she  was  in  fact  discharged;  and 
judgment  was  {^ven  in  favour  of  the  defendants. 

The  plaintafC  a^ealad. 

/.  A,  Hamilton,  K.O.  and  D.  C.  Leek  tat  th& 
appellant.— The  judgment  of  tbe  learned  jo^fe 
waa  immg,  and  ought  to  be  reversed.  Upon  tiSe 
true  construction  of  clause  3  of  the  charter-part^ 
the  time  allowed  tor  the  diaeharge  ot  the  cazgi> 
ought  to  be  calculated  from  the  time  when  tfa» 
veasel  arrived  and  was  ready  to  discharge,  ihut  is, 
from  the  12th  Oct.  The  constmction  of  tbia 
diarter-party  is  not  governed  by  the  seriea  of 
casea  which  decide  uiat  the  obligation  d  the- 
receiver  of  the  oargo  is  to  diacha^  aa  qidckly 
as  be  can  with  the  appliances  which  are  available* 
and  to  use  all  means  to  prooore  for  the  vessel  an 
opportunity  to  discharge  as  qmokly  aa  can  b» 
done : 

PastlethtoaUe  v.  Freslamdf  48  L.  T.         845  i  & 

App.  Caa.  599 ; 
Lyl9  Shipping  Company  v.  Cardiff  Corporatiomt. 

83  L.  T.  Bep.  329 ;  (1900)  8  Q.  B.  «88; 
Ooed  T.  Isaaea,  67  L.  T.  Bap.  450;  (1898)  8  Q.  B. 

555; 

Pynum  v.  Dreyfus,  »1  L.  T.  Bsp.  73t;  S4  Q.  & 
Div.  152; 
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Thamf  Sulphur  ami  Copper  Company  w.  Morel, 
65  L.  T.  Bep.  659  ;  (1891)  2  Q.  B.  617  ; 

Hick  T.  Raymond,  68  L.  T.  Bapt  176;  (1893) 
A.  C.  29. 

In  those  oases  the  charter-party  vas  either 
«ntu:Qly  silent  as  to  the  time  for  discharge,  or  the 
obligation  was  to  ^sohai^  as  fast  as  nosaible 
under  the  oiromnstanoee  with  the  speoiat  appli- 
ances available  at  the  port.  In  the  present  case 
the  obligation  is  to  d&oharge  as  fast  the  reesel 
ts  aUe  to  discharge  without  withoat  any  reference 
to  her  ability  to  find  a  discharging  berth,  or  to 
procure  the  nse  of  special  appUanoee ; 

Maelay  and  others  r,  SpitltrM  and  Sak»r  Limited, 
6  Com.  Cas.  217. 

This  vessel  was  an  arrived  ship  as  soon  as  she 
^t  to  Qravesend  and  was  ready  to  go  into  dock : 
Pyman  v.  Dmgfiu,  01  L.  T.  Bsp.  724 ;  24  Q  B. 
Div.  1S2. 

She  was  then  readj  to  go  to  a  dischaiwug  t>erth, 
and  the  obligation  of  the  receivers  of  the  cargo 
was  to  find  then  a  clear  qoay  berth  for  her  to 
■discharge  at,  and  their  inabihfr?  to  do  so  does  not 
abs<dve  thraa  from  that  obugatifm  and  from 
^l»li^  for  the  delay.  Upon  the  proper  oon. 
'fltrootion  of  elatise  S  of  tlie  oiiarta--partT  the  time 
tor  discharge  is  to  be  measured  solely  br  the 
diip's  oapaoitTto  deKver  theoargo,  independently 
of  uie  state  of  the  docks  or  quays.  This  is  not  in 
say  sense  a  case  in  which  the  discharge  is  to  he 
«d»cted  by  special  port  appliances  of  limited 
<liiautitf.  In  this  charter-partj  there  is,  in 
•ciaase  5,  an  express  exception  of  liability  for 
•deiaj  caused  by  strikes  or  look-outs,  and  that 
shows  that  there  are  not  any  other  exceptions  in 
respect  of  other  matters  wluch  may  prevent  the 
receiver  of  cargo  from  taking  the  cargo  as  fast  as 
the  vessel  is  able  to  deUver.  The  receiver  of 
cargo  takes  the  risk  of  every  matter,  exoept  that 
expressly  specified,  whi<^  may  prevent  him  taking 
delivery  of  the  cargo  as  fast  as  the  vesiel  oan 
■deliver. 

Eobaon,  K.C.  and  Loehnit,  for  the  respondents. 
— The  judgment  of  PhiUimore,  J.,  was  right  and 
in  accordance  with  all  the  authorities.  The  con- 
tention of  the  appellant  Is  that  the  respondents 
bj  this  ooatraot  nndartook  the  obligation  to 
procure  the  ^soharge  of  tiie  cargo  as  fut  as  the 
«ldp  oonld  deliver,  irtiatever  obstacles  there  might 
be  to  preveat  that  buu;  dtme,  strikes  and  lock- 
oats  only  excepted.  That  is  not  the  prcmer 
business  view  of  this  contract.  This  particmar 
■charter-par^  has  already  been  construed  in 
several  cases,  besides  the  oresent  case,  by 
Barnes,  J.,  Uat^w,  J.,  Bigham,  J.,  and 
Xennody,  J. 

Th«  Jaod«ren,  68  L.  T.  Bsp.  266 ;  (1892)  P.  351 ; 
BodenaeJcor  v.  May  and  Haaieli,  6  Com.  Oas.  37 ; 
W(Ulenberg  v.  Payne,  unreported ; 
Jteid  V.  Lee,  17  Times  L.Bep.  771. 

And  in  all  those  cases  the  learned  judges  have 
construed  this  charter-party  in  the  same  way  as 
Phillimore,  J.  has  conatraed  it  in  the  present 
■case.  Ever  since  the  case  of  Poatlethioaite  v. 
Freeland  {ubi  sup.)  was  decided  in  1888  the  cou- 
atmction  of  the  (^anse  in  a  charter-party  that 
the  oar^o  sh^  be  discharged  "  as  fast  as  steamer 
-can  deliver  "  has  alway  been  that,  looking  at  the 
-circamstauoes  of  the  port  at  the  time»  the  dis- 
4:hai^  most  be  made  as  fast  as  it  can  reasonably 
he  nude.  The  appellant,  however,  is  now  coo- 


[Ot.  of  App. 


tending  that  this  provision  means  that  the  cargo 
must  be  discharged  as  fast  as  the  steamer  oan 
deliver  under  thn  most  favourable  ordinary  con- 
ditions of  the  port.  It  is  now  too  late  to  contend 
for  that  constmotion,  for  the  proper  oonstmcti<m 
of  this  clause  is  now  settled  by  a  series  of  autho* 
tities  and  the  continuous  practice.  The  express 
exception  in  this  charter-party  in  respect  of 
strikes  cannot  alter  the  well  settled  constmotion 
of  the  previous  clause ;  it  was  merely  introduced 
ex  majore  eauield,  and  was  not  reallT  necessary. 
This  vessel  had.  not  pei-formed  the  ooligation  to 
carry  the  cargo  to  the  port  of  London  until  she 
had  reai^ied  a  place  where,  in  tiie  ordlnaiy  conrae 
and  with  the  ordinan^  applianoea  which  were 
available,  she  was  rea^  to  disoharge,  and  could 
dischai^  the  cargo: 

Ni^tm  T.  Wait,  Janus,  and  Co.,  54  L.  T.  Bsp.  344 ; 
16  Q.  B.  Div.  67. 
The  learned  jucbe  has  iwwerly  construed  the 
charter-party,  and  has  oome  to  a  right  conoluuon 
upon  the  facts. 

Leek  in  reply. 

Collins,  M.B.— This  is  an  appeal  from  the 
judgment  of  Phillimore,  J.  at  the  trial  of  the 
action  nponaclaim  by  a  shipownerfor  demurrage. 
The  quMtion  in  this  case  really  turns  upon  Uie 
construction  of  the  charter-party,  tiie  material 
clause  of  which  (clause  3)  is  in  tiiese  tenoB : 
"The  cargo  to  be  l<ffl.ded  and  discharged  with 
customary  steamship  din>wboh,  as  fast  as  tJae 
steamer  can  reo^ve  and  wQiver  during  the  ordi- 
nary working  hours  of  the  rsspeotive  ports,  but 
accordii^  to  the  onstom  oi  the  respective  ports, 
Sundays,  genwal,  or  local  hoUdays  (unless  used) 
in  both  loading  and  disohar^g  excepted.  Should 
the  steamer  be  detuned  beyond  the  time  stipu- 
lated as  above  for  loading  or  diaohani^g,  demur- 
rage shall  be  paid  at  30Z.  per  day,  and  pro  rcUd  for 
any  part  thereof.  Tbe  cargo  to  be  brought  to  and 
taken  from  alongside  the  steamer  at  charterers' 
risk  and  expense  as  customary."  It  was  also 
provided,  in  clause  5  of  the  charter-party,  as 
follows  :  "  If  the  carao  cannot  be  loaded  or  dis- 
cbat^d  by  reason  of  a  strike  or  lock-out  of  any 
class  of  workmen  essential  to  the  loading  or  dis- 
charge of  the  cargo,  or  by  reason  of  epi&mics  (a 
strike  or  lock-out  of  the  shippers*  or  recovers' 
men  only  shall  not  exonerate  them  from  any 
demurrage  for  which  they  may  be  liable  under 
this  charter,  if  by  the  use  at  reasonable  diliflaiee 
thOT  could  have  obtained  other  suitable  labour), 
and  in  case  oi  any  delay  by  reason  of  the  hdkm- 
menticmed  causes,  no  chum  for  damuee  shall  be 
made  by  the  shippers,  the  reoeiverB  of  the  wgo, 
the  owners  ctf  the  stiip,  or  any  other  party 
under  this  charter."  The  vcmcI  arrived  at  the 
port  of  London  and  came,  in  effect,  to  the  gates 
of  the  dock  indicated  by  the  defendants  as  the 
place  of  dischai^.  The  state  of  that  dock  was 
such  that  it  was  impossible  for  the  vessel  to  get 
into  the  dock  for  some  time.  Eventually  the 
vessel  did  get  into  tbe  dock,  bat  there  was  then  a 
farther  delay  in  getting  a  berth  for  diacharaing 
tbe  cargo,  owing  to  the  crowded  state  of  the  m>ck. 
The  same  difficulty  existed  in  the  case  of  the 
other  dock  at  which  the  vessel  might  have  been 
unloaded,  the  West  India  Dock,  because  it  was 
impossible  to  get  lighters  in  that  dock.  The 
learned  judge  £«■  f6und  as  a  fsuDt  that  when  the 
vessel  arrivM  at  Graveiend  there  was  no  pUce  to 
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vMob  she  oonld  have  been  ordered  so  as  to  be 
discharged  withont  anj  delay ;  that  MiUfrall  Dock 
waa  foil;  that  thexe  was  no  tior  at  which  this 
Teasel  oonld  have  aale^  diaohoi'ged ;  and  tlttt  the 
diaoharge  oonld  not  nare  been  oanied  out  any 
more  qokklr  at  the  ITeat  InStt  Dook.  He  has 
also  Ibtmd  that  the  defendants  need  all  reason- 
able means  to  procare  for  the  vassel  an  oppor* 
tnnity  to  discharge  as  ^oickly  as  she  coold ;  and 
that,  with  the  appliances  available  at  the 
time,  the  ship  ootud  not  have  discharged  her 
cargo  more  qniokly  than  she  in  fact  did. 
Upon  those  findinn  the  charterers  did  all  they 
'  oonld  reasonably  be  expected  to  do  in  order  to 
get  the  cargo  discharged  as  qnicklT  as  possible. 
Then  the  qaestion  arises  whether  the  defendants 
are  liable  for  demarraee  under  the  terms  of  the 
charter-party,  althongn  they  have  done  all  that 
it  was  reasonably  possible  for  them  to  do.  The 
<nily  point  made  hj  the  amellauta  is  ^at,  on  the 
terms  of  claose  3,  maamneh  aa  the  cargo  is  to  be 
diacharged  **as  &at  as  the  ateanier  oan  delirer." 
tiie  propeor  time  for  the  dischargfl  of  oat^o  oan 
be  aaoenained  in  all  ordinary  oaaea^  and  that  the 
pn^ter  time  in  this  case  woald  be  days.  If 
the  appelant*  can  fix  the  time  in  that  way,  then 
there  was  an  absolnte  burden  upon  the  charterers 
to  discharge  within  that  time,  and  to  pay  demur- 
rage if  they  did  not  unload  within  that  time. 
Therefore  the  question  is  whether  that  clause  in 
the  oharter-party  is  equivalent  to  a  clanse  which 
expressly  fixes  the  time  for  dischai^ng  the  car^. 
It  is  clear  that  it  is  not,  and  there  is  a  clear  line 
of  authorities  which  show  that  it  is  not.  It  does 
not  impose  the  same  absolute  unconditional 
obligation  on  the  charterers  as  is  imposed  where 
a  fixed  number  <rf  days  ia  allowed  for  discharging 
the  cargo.  There  is,  as  I  have  said,  a  long  line 
of  onthoritiea  to  that  effect.  The  first  is  the 
oMO  in  the  House  of  Lords,  Siek  t.  Raymond 
(68  L.  T.  Bep.  175;  a893}  A.  0.  22),  In  which 
it  wan  deudea  that,  wherea  of  lading  ia  nlmt 
aa  to  the  tim,e  within  which  the  consignee  is  to 
^acharge  the  ship's  cargo,  his  obligation  is  to 
diachar^  within  a  reasonable  time ;  and  that 
obligation  ia  performed  if  he  diaoharges  the 
caigo  within  a  time  which  is  reasonable  under 
the  existing  cirounutanoes,  assuming  that  those 
circumstances,  in  so  far  as  they  inTolve  delay, 
arenotcansedoroontribntedtoby  him.  That  case 
really  only  followed  the  decision  in  Pottlethwaite 
T.  Freeland  (42  L.  T.  Bep.  815 ;  5  App.  Gas.  599). 
in  which  the  words  of  the  charter-part^  were, 
"  the  cargo  m  to  be  dischareed  with  all  dispatch 
according  to  the  custom  of  the  port,"  and  those 
vends  were  held  not  to  be  equivalent  to  a  provision 
for  diachane  within  a  fixed  number  of  days,  and 
evidence  of  the  circnmstanoes  ot  the  oaae  waa 
admitted  in  ordor  to  ahow  what  waa  a  reaecmable 
time.  It  wpears  to  me  that  the  spedal  diffi- 
cnlfiee  which  existed  in  those  caaea  are  not  really 
material  to  the  qnestion.  It  seems  to  me  that 
there  was  not  anything  particular  about  the 
actual  difficulties  in  discharging  the  cargo  in 
those  cases.  When  once  it  appears  that  the 
reo^ver  of  the  cargo  is  ontside  of  the  absolnte 
obligation  to  discharge  within  a  fixed  number  of 
days,  the  question  then  is  whether  he  did  all  that 
he  reasonablyconld  do  to  procure  the  discharge  of 
the  cargo.  The  particular  facts  of  the  case  are 
not  really  material.  With  respect  to  the  words 
wluoh  were  used  in  the  difEeroit  oases,  tlw  words 
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in  FottUthwaite  r.  Freeland  (ubi  tup.)  were  "  with 
all  dispatch,"  and  stronger  worcus  than  thoeo 
oonldaot  be  used.  In  the  case  of  LaU  Skipping 
Ctmpeauf  t.  Cardiff  Corporatioi^  (83  L.  T.  Kep- 
329;  (18^)  2  Q.  B.  638).  the  words  w«re»  "tho 
sliip  to  be  discharged  with  all  diapatbh  aa  coa- 
tomary " ;  in  the  Scotch  case  of  Wyllie  t. 
Harruon  (13  Court  Seas.  Oas.  4th  seriea,  92)  th» 
words  were,  "  as  fast  as  the  steamer  oan  deliver 
after  having  been  berthed,  as  oustomaiy " ;  and 
in  Good  r.  Isaact  (67  L.  T.  Bep.  450;  (1892> 
2  Q.  B.  555)  the  words  were,  "  to  be  dischaiged 
at  usual  fruit  berth  as  fast  as  the  steamer  can 
deliver,  as  customary,  and  where  ordered  by  tho 
charterers."  The  only  way  in  which  the  app^- 
lant  in  the  present  case  tried  to  distinguish  this- 
case  from  those  cases  was  by  showing  that  th&- 
particular  conditions  existing  in  those  cases  were 
not  the  same  as  those  in  the  present  case.  But^ 
in  the  preaent.oaae  the  learned  judge  has  foonA 
that  toe  danndanta  exenUaed  aU  reasonable- 
meBBB  to  proonre  for  the  Teasel  an  opportnnitj 
to  diaoharge  aa  qniokly  aa  ahe  oonld,  and  th» 
evidenoft  cuariy  jnatifioa  that  finding.  There  ia. 
therefms,  aathority  that  thla  evidence  can  bft 
admitted  in  caaea  where  it  ia  stipulated  that  the 
cargo  ia  to  be  discharged  "  as  fast  as  the  steamer 
can  deliver."  That  condudee  the  whole  oaae.. 
This  vessel  got  to  the  dook  gates  and,  if  thO' 
cargo  had  to  be  discharged  withhi  a  fixed  number 
of  days,  she  was  then  an  arrived  shi^,  and  the 
lay  days  wonid  have  begun  from  that  time.  Bat- 
as  the  number  of  days  was  not  fixed,  assuming 
that  she  was  an  arrived  ship,  the  questicm  baa- 
to  be  considered  whether  she  was  detained  beyond 
a  reasonable  time.  Upon  the  finding  of  th» 
learned  judge  she  was  not  so  detained,  beoanse  it 
was  impossible  for  the  oonsigneee  to  dischar^  the 
cargo  mem  qoiekly  than  Uiot  did.  It  renuuna  to- 
observe  that  a  ollaTteg^pa^J  in  tiiia  form  baa 
oome  wdar  the  oondderation  of  Barnes,  J.  iik 
The  Jaedertn  (t»  L.  T.  Bep.  266;  (1892)  P.  351),. 
of  Uathew,  J.  in  Modenaoker  r.  May  and  HaueU 
(6  Com.  Gas.  37),  of  Bigham,  J.  in  Wallenberg  v. 
Payne  (aoreported),  and  of  Kennedy,  J.  in  Beitt^ 
V.  2jee  (17  Times  L.  Bep.  771).  and  that  all  of  those 
learned  judges  have  taken  the  same  view  of  the 
qnestion.  1  think  that  I  oaght  to  refer  to  the 
argument  of  the  appellant  based  upon  the 
existence  of  the  strike  clause  in  this  charter- 
party,  for  I  think  that  it  does  found  some  argu- 
ment for  the  appellant.  Aocording  to  the 
argument  of  the  respondents  that  clause  waa 
really  unnecessary.  In  some  of  the  cases, 
to  which  I  hare  referred  there  was  a  strike 
claose,  but  the  existenoe  of  that  clause  did  not 
alter  the  oonstmction  of  the  clause  aa  to  the  di»- 
chaige  the  cargo.  The  words  of  this  danae  ae 
to  tiw  discharge  ox  cargo  am  dear  of  themadves^ 
and  it  wonld  not  be  fair  to  use  th^  fact  that  the 
common  strike  olauae  has  been  inserted  so  aa  to 
alter  the  meaning  of  the  clou- words  aa  to  the 
disohai^e  of  cai^o  and  prevent  the  application  of 
the  amnea  of  authorities  as  to  its  meaning.  I 
think,  therefore,  that  the  jndgment  the  learned 
judge  was  right,  and  that  tois  appeal  must  he- 
dismissed. 

BoHEB,  L.<T. — I  amof  thesame  opimon.  Upon, 
the  question  of  the  construction  of  clause  3  of  the 
charter-party,  in  my  opinion  it  cannot  be  distin- 
gtdshed  from  the  clause  in  the  oharter-party  in 
the  case  of  LyU  Shipping  Company  v.  Cardiff 
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CorvortUion  {ubi  mp.y  In  that  ouo  all  the 
antoorities  were  oonndered,  and  tbej  haTO  all 
^>een  referred  to  again  to-daj,  and  I  adhere  to 
what  I  said  in  that  case  as  to  the  settled  rwnlt 
of  the  anthorities.  This  case,  therefore,  is  really 
governed  by  the  decision  in  £yle  Bhypping  Com- 
jKiny  T.  Cardiff  CorporaUon  {ubi  jup.),  except  onlj 
aa  to  the  arsnment  founded  npon  the  strike 
datus.  No  doabt  that  olanaa  was  oimeeesssiy, 
ooDudering  the  oonstmoticn  which  has  beoa 
plaoad  npon  the  other  olanse  as  to  discha]^  of 
caigo.  It  would,  in  mj  opinion,  be  wrong  to  say 
tiiatthe  strike  olanse  was  a  neosssair  olanse  so  as 
to  give  a  different  sfEeot  to  the  weU  settled  oon. 
atrnotion  of  the  earlier  daose  which  has  been 
«afcabliahed  by  the  authorities.  Soch  a  oons^o- 
tion  onght  to  be  avoided  in  the  ease  of  charter- 
parties  ;  additions  to  and  alterations  in  a  charter 
part^  are  made  from  time  to  time  without  duly 
■consideriug  what  effect  they  may  have  npon  other 
clauses  in  tiie  charter-party,  and  it  would  be  rash 
to  say,  in  the  case  of  a  oharter-party,  that  evety 
clause  most  be  taken  to  be  necessary  and  upon 
that  hypothesis  to  hold  tiiat  they  affect  other 
chuuea  which  have  a  well-Bettledoonstmctionand 
■ffiTmniiTg  The  oonstrocUon  of  this  clause  is  well 
settled,  and  therefore  this  waeal  most  fail 
fwoanse  It  is  impossible  to  mffsr  from  the 
indgmeni  of  Fbilumore,  J.,  who  oame  to  the 
^xmolosioB  that  the  dischai^  of  the  earso  had 
4ie«n  takoi  with  ^th  all  reascmable  dispmsh.  I 
-scree,  therefore,  that  this  appeal  must  be  dis- 
mssnd. 

H^THXW,  L  J".— I  am  of  the  same  (^iuon.  I 
•honld  have  tbonght  that  hy  this  time-  the 
meaning  of  this  oommon  clause  in  charter-party 
"was  weO  known  and  settled.  We  have,  however, 
Iwen  once  more  brought  to  the  oonrideration  of 
this  clauae  and  of  all  the  authorities.  The  clause 
in  this  charter-party  is  as  follovrs  :  "  The  cargo 
to  be  loaded  and  discharged  with  ctutomaiy 
steamship  dispatoh.  as  fast  as  the  steamer  can 
reoMve  and  deliver  daring  the  ordinary  working 
faonrs  of  tlw  respective  ports,  but  aooording  to  tlw 
■enstoms  of  the  respective  ports.  .  .  .  The 
^arffo  to  be  brought  to  and  taken  from 
sloiigBide  the  steamer  at  diarterer's  risk  and 
«zpeaM  as  onstomai^."  It  is  contended  that 
"onstomary  steamship  dispatoh"  in  this  case 
Bseana  five  days  because  the  oaivo  could  be 
■diacharged  from  this  steamer  withm  five  days. 
I  cannot  so  construe  this  clause.  The  vessel  had 
arrived  at  the  dock  gates.  What  then  is  the 
meaning  of  "the  earep  to  be  discha^^  with 
■customary  steamship  dispatch  as  fast  as  the 

'  cteamer  can  deliver  P "     In   PottlethwaiU  v. 

•  FreeUMd  (ubi  sup.)  li^ht  was  thrown  upon  the 
meaninff  of  this  provision,  and  in  the  uumeroDS 
cases  which  followed — Ocod  v.  Itaaes  (ubi  tu^.), 
Lyle  Shippina  Company  t.  Cardiff  Corporatum 
^u6t  sup-),  Tm  Jtteaeren  {ubi  rap.),  WaUenberg  v. 
Payne  {ubi  rap.),  and  Beid  v.  Lee  {ubi  rap.)— Uie 
same  principle  was  adopted,  and  it  was  held  that 
-tiie  shortest  time  withm  which  the  caigo  oonld 
Ibe  disohatged  applied  in  ordinary  oironmstaacee 
but  not  in  aatrawdinary  cironmmnoes.  In  my 
-opinion  we  must  put  the  sune  oonstmotion  npon 
this  clause  as  was  put  upon  dmilar  danses  in  the 
nnmerous  decided  oases.  So  much  for  the  oon- 
etmction  of  the  clause.  A  farther  argument  was 
nrged  that,  because  <A  the  existence  of  the  strike 
«hras^  the  ohartefers  were  made  liable  for  any- 


thing else  which  might  prevent  the  discharge  cA 
the  cat^.  That  would,  I  think,  be  an  utterly 
unreasonable  oonstmotion.  Tliis  strike  clause 
was  not  intended  to  deprive  the  charterer  of  the 
protection  to  which  he  is  entitied  upon  the  ordi- 
nary meaning  of  the  well-known  clause  as  to 
dia<marge  of  cargo.  I  agree  that  this  appeal 
fails,  uid  must  be  dismissea.  aUmimd. 

Bolidtors  for  the  appellant,  Stokea  and  8Mce». 
Sfdiidtors  for  the  respondents,  2Wiui«r,  Coproii, 
and  Co. 


HIQH  COURT  OF  JUSTICE. 

OHANOEBr  DinsiOK. 
March  13  and  14. 
(Before  Ekkkwich,  J.) 
Be  Smith  ;  Smith  v.  Thompson,  (a). 

TrutUe  —  Lose  to  estate  —  Fraud  by  Molieilor'$ 
derk — Trueteet  acting  reasonably  and  honwtly 
—Liability  of  trustee-— JudiciM  Tnuiee  Act 
1896  (59  4  60  Vict.  c.  35),  #.  3. 

A  trustee  living  in  the  eouniry  employed  her 
London  aoluniors  to  act  as  her  agents  in  the 
trust,  the  trust  account  beina  kept  at  a  London 
bank.  The  soUcitora  kept  the  ehegue  and  pass 
books,  draunng  cheques,  and  sending  them  to 
the  trustee  for  her  signature  as  reqmred,  A 
clerk  to  the  solicitors  by  fraud  obtained  (he 
trustees  signature  to  cheques  for  1291.  imdueing 
her  to  intnal  aUeraUmu  of  noo  ef  ike  duquu 
from  ■  order  to  hearer.  Me  Hum  cashed  Ae 
eheaues  and  eAseonded,  Upon  stMnmons  to 
make  ihe  trustee  reimbime  the  1292.  to  the  trust 
estate : 

Held,  the^  under  Ike  droumstanees  the  trustee  had 

acted  reasonably,  and  loos  not  ItoUs  to  maJee 

good  the  loss  to  the  estate. 
This  was  a  summons  taken  out  Dtwothy 
Partrid^  a  benefioian  under  the  will  of  her 
father,  Thomas  Smith,  cwoeased. 

The  defendants  were  Hrs.  Lucy  ICaf  Thompson, 
who,  as  executrix  of  the  will  oi  her  husoand 
Barnard  Tyrrell  Thompstm,  the  last  surviving 
trustee  of  the  will  of  Thomas  Smitti,  was  now 
trostee  of  his  estate  and  some  inCuit  benefldariee 
under  Thomas  Smith's  will. 

The  summons  asked  that  the  defendant  Mrs. 
Thompson  might  be  directed  to  forthwith  reim- 
burse to  the  estate  of  Thomas  Smith  the  sum  of 
1291.  wrongfully  pud  away  by  her,  and  that  in 
default  of  her  makine  such  reimbursement  the 
sum  of  1292.  be  ordered  to  be  deducted  from  the 
amount  of  coats  to  be  ta^rad  and  pi^  to  her  in 
pursuance  of  aa  order  of  the  court  ot  tiie  10th 
Aug.  1901. 

It  appeared  that  the  sum  of  1291.  beloiu;ing  to 
the  estate  of  Thomas  Smith  had  been  fraudnlenUr 
appropriated  by  Albert  Gooksim  Garling,  a  clerk 
to  Hessre.  Webster  and  Webster,  solicitors  to 
Mrs.  Thompson,  under  the  following  circum- 
stances. Mrs.  Thompson,  after  her  husband's 
death,  resided  at  Reigate,  and  acted  as  trustee 
to  the  estate  of  Thomas  Smith  pending  the  ap- 
pointment of  new  trustees,  and  in  so  doing  she 
followed  her  deceased  husband's  practice  witii 
r^ard  to  the  trust  estate,  which  was  to  have  the 
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dividends  on  the  estate  paid  direct  to  a  separate 
aocoant  at  the'  Chancery-lane  branch  of  the  XJnion 
Bank  of  London,  the  cheque  and  pass  books 
relating  to  the  aoeount  being  kept  Uessrs. 
Webatcn-  and  Webster,  LinofMn's-um-nelds,  who 
had  been  her  husband's  solicitors.  When  pay- 
ments were  r^nired  from  the  acoonnt  Messrs. 
Webster  and  Webster  used  to  fill  up  the  necessary 
cheques  and  amd  them  to  lbs.  Thompeon  tor  her 
•ignatnie,  with  letters  explaming  for  what  pnr- 
po«e  thdT  were  needed,  and  en  rec^ving  the 
cheques  back  signed,  need  to  fonrard  them  to 
the  payees. 

^anordaroC  the  court  of  the  10th  Ang.  1901 
an  agreement  for  the  division  of  the  trust  funds 
and  for  the  appointment  of  new  trustees  was 
ordered  to  be  carried  into  efltet,  the  order  also 
providing  tor  the  psTment  to  Mrs.  Thompson  of 
her  costs. 

On  the  4th  Feb.  1902  Mrs.  Thompson,  being 
aware  that  certun  matters  still  remained  to  be 
done  to  oomplete  the  transference  of  the  trust 
estate  to  the  new  trustees,  received  a  telegram 
purporiing  to  come  from  Ifessrs.  Webster  and 
Webster  stating  that  they  were  sending  down  a 
clerk  that  evening  with  documents  for  her  signa- 
ture, and  aocoroinely  on  that  evening  Albert 
OotAaaa  Oarling,  a  dark  of  Hessn.  Welwter  and 
Webster,  whom  Mrs.  Thompson  well  knew  as 
moh.  caned  and  hAndedher  a  letter  pniportingto 
be  from  ISmm.  Webster  and  Webttor  and  to  be 
signed  by  them,  instmcting  Mrs.  Thompson  to 
sign  and  initial  the  cheques  which  Carline  would 
produce.  This  letter  Oarling  retained  after 
showing  it.  He  then  produced  four  cheques 
already  written  out.  One  was  for  101.  and  waa 
drawn  to  Mrs.  Thompson's  own  order  to  pay  her 
out  of  pocket  expenses  relating  to  the  trust 
Tiro  of  the  cheques  for  661.  and  481.  respectively 
were  drawn  to  "  taxation  fees  or  bearer,"  the  word 
order  having  been  scratched  out.  Garling 
explained  that  the  alterations  were  neoessai^  in 
order  to  enable  them  to  be  cashed  early  next 
morning;  The  fonrUi  cheque  was  for  25Z.  drawn 
to  the  order  of  a  Mr.  Gilbert,  who  was  accountant 
to  the  trust  estate.  Oarling  said  this  was  for 
oeitain  ftas  (rf  his  in  relaticm  to  the  bust  estate. 
These  cheqow  were  all  filled  ap  in  Oarling's 
handwriting,  iriiich  was  the  onstom*  and  Mrs. 
Thompson,  Mliaving  Garling's  statements,  signed 
and  initialled  all  the  cheqaes.  As  a  matter  of 
Saot,  Messrs.  Webster  and  Webster  had  never 
autlwrised  the  telegram  or  written  the  letter,  and 
Carling,  having  obtained  payment  of  1291.  for 
the  three  cheques,  absconded  with  the  monqr. 

Q.  B.  SaahUigh  tor  the  snmnuHDs.— Mrs. 
Thompson  cannot  be  said  to  have  acted  reason- 
aMy  in  leaving  the  cheque  and  pus  books  with 
the  aoiidtora  and  in  signing  and  initiaHing  the 
cheques  to  beanr; 

Bf  WMtetay ;  WhiUUy  v.  Laanyd,  55  L.  T.  Bep. 
584  ;  88  Cfa.  Div.  347,  355. 

The  Judicial  Trustee  Act  1896  is  not  ^licable, 
as  there  may  not  he  any  loss  to  the  estate,  as  the 
Bolidtors  may  have  to  make  it  good.  In  .Be  de 
Cliford  (Lord) ;  de  Cligord  (Lont)  r.  QuiUer  (83 
L.  T.  Bep.  160 ;  (1900)^  Gh.  707)  the  mon*^  was 
completely  lost. 

C.  Gordon,  for  Mrs.  Thomps<m.— Mrs.  Thomp- 
scm  nmply  followed  the  pmotioe  adopted  by  her 
hnshaao,  which  was  a  most  suitaUe  one.  AU  that 
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she  did  was  well  known  to  the  plaintiff  and  Ox» 
solicitors  for  the  infant  beneficiaries.  She  was 
quite  right  in  employing  her  husband's  solicitors- 
to  act  as  agents  for  ner.  She  has  acted  honestly 
and  reasonably  and  ought  fairly  to  be  cxousmI 
from  bearing  tne  loss  personally.  There  can  bfr 
no  set  off  of  costs,  for  a  large  part  of  them  aroa» 
before  Mrs.  Thompson  became  trustee : 
Bacon  v.  Bacon,  5  Tes.  531 ; 

Re  da  Clifford  (Lord)  ;  d«  Cliford  (Lord)  v.  QuiUcr 
(ubi  «up.) ; 

Speight  v.  Gaunt,  50  L.  T.  Bep.  330 ;  9  App, 
Cs8.  1; 

Ths  Judicial  Trastae  Act  1896,  ■.  3 ; 

Rs  Orinday  ;  Olowa  r.  Grindoy,  79  L.  X.  Bep.  105  ; 

(1898)  2  Ch.  593,  601. 

Ja»on  Smith  for  in&nt  beneficiaries. 

ESKKWicH,  J.— This  is  one  of  those  painful 
cases  with  which  the  court  is  from  time  to  time 
confronted,  when  the  qoestiim  is  upon  wh<»n  a 
loss  occasioned  by  the  fraud  of  some  third  person 
is  to  fall,  the  parties  to  the  litag^um  themsdves 
bong  more  or  less  insooent,  oer&inlv  in  this  case 
oomplately  innocent  so  tax  as  moral  blame  is  con- 
cerned. It  may  be  that  Mrs.  Thompson  did  not 
take  all  the  precautions  which  a  veiy  careful  or  a. 
very  astute  person  might  have  taken,  and  it  may 
be  that  these  stdicitors  did  not  look  after  theor 
olerk,  whom  they  trusted,  so  carefully  as  they 
would  have  done  if  they  had  acted  upon  the 
principle  that  no  one  ought  to  be  trosted;  bnt 
beyond  that  no  po^Me  Uame  can  bei^aoed  upon 
anyone,  and  there  18  no  suggestion  <h  dishonesty 
on  the  part  of  any  of  the  parties  to  this  litigatikm, 
either  lbs.  Thompson,  the  solidtora,  or  the 
persons  interested  under  the  trust.    Now  Mrs. 
Thompson  says,  that  having  snooeeded  to  the 
office  of  trustee  through  the  death  of  her  husband, 
she  followed  the  pnuitioe  which  he  had  f<^owed 
until  his  death.    That,  however,  in  itself  is  no 
defence.   She  as  a  trustee  was  bound  to  act  both 
reasonably  and  pmdently  and  in  accordance  wiUi 
the  law,  and  the  fact  that  her  husband  followed  a 
oert^n  practice  does  not  excuse  her.   But  then 
she  makes  another  defence  which  equally  cannot 
be  taken  into  account  in  deciding  this  qnestion. 
She  says  that  the  plaintiff  and  the  other  persons 
interested  in  the  trust  knew  of  this  practice- 
that  they  knew  through  th^  soUi^tars  what 
was  being  done.  Well,  that  can't  go  as  far  as 
acquiescence.  I  cannot  condeve  tiiat  the  plunlaff 
has  acquiesced  in  anythii^  so  as  to  Und  iierself. 
I  most  simfdr  connder  the  bare  facts  of  the  case 
and  see  whether  Mrs.  Thompeon  acted  reasonably 
or  not.  What  did  she  do?  She  lived  at  some 
distance  from  L(mdon.  That  is  a  material  fact,, 
because  a  trustee  is  not  bound  to  come  np  to 
London  from  the  country  every  time  a  cheque  lias 
to  be  signed.    On  the  oontmr,  a  trustee  who 
went  up  to  London  too  frequently  at  the  expense 
of  tiie  trust  estate,  would  be  found  fault  with 
unless  the  business  was  sufficiently  urgent.  ^  But 
she  had  to  do  a  certain  part  of  the  trust  business 
through  an  agent  at  a  distance,  and  there  is  no 
reason  why  she  should  not  employ  her  London 
solicitors  as  ber  ageoits  as  well  as  anybody  else, 
and  this  she  did.  The  course  of  the  procedure 
was  this:  Messrs.  Webster  and  Webster  asoer- 
tsined  what  snms  had  to  be  paid  on  aooount  ot 
the  trust  estate,  and  tiiey  having  been  intrusted 
which  the  cheque  book  drew  cheques  tor  the 
amounts  and  sent  them  to  lbs.  Tnompacm  for 
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Iter  ligiuitQn.  It  wu  roggested  tiiafc  ahe  ought 
not  to  hftTe  allowed  tiw  aolioiton  to  keep  vbe 
«heqae-book,  -and  I  am  not  tore  that  it  would  not 
bare-been  bettor  it  abe  had  kept  it  hendf.  bat  I 
<Mii]iot  8*7  tint  tike  practioe  was  mueMonable. 
Well,  tiie  aMkntora  anw  the  ohaqnee  and  aent 
thmn  to  her.  '  Thejr  were  alwaya  drawn  to  order. 
She  ngned  the  cheqnea  and  aant  them  book  to  the 
•olioitora,  who  paaaed  tiiem  on  to  the  pajeea.  It 
ia  reallj  diffioolt  to  anppoee  a  more  conTenient 
wa^  of  doine  the  bunneaa  if  the  trostee  did  not 
^  it  iteraelC  and  abe  waa  certainly  not  boond  to 
■do  it  heradf ,  alie  waa  quite  entitied  to  employ  an 
agent  to  do  it  for  her.  Thm  how  aid  the 
loss  oocnr  P  On  a  oertun  oooaaion,  knowing 
that  a  bnaineaa  traaaactson  affectiziK  the  tmat 
waa  being  oanied  on  and  reaaonawr  aaj>poa- 
ins  there  waa  a  good  deal  to  be  ome  Mn. 
Tbonipaon  reeeina  atelagnun  from  thaac^tora' 
offioa  (tiw  teleEtam  babw  in  fact  aent  by  the 
■olark  u  the  aoUintora  without  any  authmity) 
iafteming  her  tiiai  the  aolicitora  were  aanding 
ilown  a  olwk  to  her  witii  cheques  for  Iter  to  dgn. 
The  dark  oommitted  a  fraud  both  upon  his 
«mployer8  and  upon  Hra.  Thompeon.  He  came 
down  and  aubmitted  to  her  oertiun  ohequaa  for 
ognabire.  As  to  one  cheque  no  queation  ariaea, 
tiut  waa  pay  for  her  own  ezpensea  in  rdaticm  to 
tiie  truat^  and  waa  no  doubt  a  blind.  But  there 
were  tliree  other  cheqnea.  Two  were  drawn  to 
^taxation  of  fees  or  hearer,"  the  word  "order" 
haring  been  aoratohed  out,  and  the  alteration 
therefore  requiring  initialling  before  tliey  could 
be  aately  negotiated.  The  other  olieque  was  to 
the  order  of  a  Mr.  Gilbert,  wlio  ahe  knew  was 
aooocmtaat  tothetruat  The  olwk  alao  produced 
■a  lettor  which  purported  to  be  from  the  firm  of 
•olioitoia,  bat  whidi  in  fact  waa  not^  though  ahe 
m^ht  well  ei^poae  it  waa,  the  derk  b^g  no 
etnu^er  to  her,  aa  die  waa  aoonatomed  to  aeehim 
in  eoaaealHoD.  with  the  trnat.  In  faott  Mrs. 
Thompson  waa  thoroughly  impoeed  upou,  and 
onder  the  oircumatenoea  nothing  could  have 
prevented  that.  That  bdng  so,  at  the  clerk's 
instance  and  being  misled  by  the  letter,  she 
mgned  and  initialled  these  three  cheques.  With 
r^ard  to  the  cheques  for  taxation  fees,  the  clerk 
explained  that  the  tees  had  to  be  paid  at  once  and 
that  the  cheques  must  therefore  be  cashed  tiie  next 
morning,  and  that  that  that  waa  the  reason  why 
tliey  ocmld  not  be  drawn  to  "  order,"  Of  course, 
jou  could  not  draw  a  cheque  "  to  taxation  feea  or 
order.'*  A  plaudble  atoxy  invented  by  the  olerk 
<m  pnrpoae  to  deodve  Mrs.  Thompson.  Under 
^ume  dnnimatanoea,  I  do  not  thmk  there  was 
«oythin{[  unroaaonnMe  in  Mra.  Tbompaon  dcmng 
and  inltimlliTtg  those  cheques.  The  other  cheque 
in  fiaTonr  of  Mr.  GHlberb  waa  left  drawn  to 
"order,"  the  derk  having  no  exonae  to  ofter  tor 
ohanging  it  to  "  bearer,"  though  he  subsequentiy 
managed  to  ^tit  cashed.  No  fees  were,  in  tact, 
due  to  Mr.  Gilbert,  but  it  was  a  small  sum  which 
might  have  been  payable  to  him..  Now,  why 
ahontd  Mrs.  ThompaoD  be  called  upon  to  make 
good  this  loss  out  of  her  own  pocket,  because  her 
solicitor's  clerk  has  defrauded  the  tru^tP  She 
listened  to  the  etory  perhaps  too  easily,  and 
beUeved  it,  but  no  moral  blame  can  be  laid  upon 
her.  The  rosult  ia  that  1291.  has  been  lost  to  the 
trust  estate ;  but  why  should  I  make  her  pay  it 
out  of  her  own  pocket  ?  She  will  be  liable  for 
ooata  to  her  adidtcns,  and  it  may  be  that  they  I 


may  have  to  bear  aome  part  of  thft  loaa.  But  It 
seems  to  bm  that  it  wcmid  be  eKtMmdy  imjiiiifc 
that  she  ahonld  bear  the  lose  oooamonea  by  tii» 
fraud  of  tiuB  clerk.  I  do  not  propose  to  go  -  into 
the  anthotitiee  and  to  make  any  ^anuotion 
between  the  deciaiona  on  the  lialnlity  of  tiiiateae 
and  the  power  given  to  the  court  by  the  Jodioial 
Trustee  Act  18m.  It  seems  to  me  that  in  whatever 
way  this  case  is  looked  at  Mrs.  Thompson  cannot 
be  ssld  to  have  acted  otherwise  than  reaaonablr, 
and  thm  is  ther^we  no  reason  why  she  should 
softer.  The  summons  must  be  nfoaed  with 
coats. 

Bdidtora  :  Greenfield  and  Crackndll;  Wiieier 
and  Webtter  ;  W.  R.  Otgood, 


Friday,  March  14u 

(Before  KbkIbwioh,  J.) 

GmonKD  Bent  DiTEiiOPinBirr  Coxe'ant 
LiHiTBD  V.  West,  {a) 

Vendor  and  purdkoMr — Land  regiMter^Conditiona 
annexed-— MoMJieaiion  of  omidiHone — ^Psrsotif 
"prinetvally  interested  — Land  Tnaufgr  Aet 
1875  (SB  4  39  Viet.  e.  87),  i.  84. 

Th€  jMraoM  "primsipaUy  intereeted"  in  the  en- 
foreement  of  eondidione  awneaed  to  land  re^^ 
tered  under  fite  Land  Trantfer  Aet*  wihin  Ike 
vMonvug  of  eeet.  84  of  the  Land  Tranter  Aet 
1875  are  all  pariiee  who  have  bought  with  noHoe 
of  the  eonditions  and  upon  whom  they  are  bind- 
ing ;  and  either  their  eoneent  mutt  be  obtained 
to  any  modificalion  of  the  eondittone  or  it  mutt 
be  proved  to  the  etUiefaetion  of  the  court  that 
any  eueh  modification  wiU  be  beneficial  to  them 

Oh  the  20th  Sept  1899  Sarah  Westand  Biohard 
John  Bowerman  sold  some  land  fcnming  part  of 
an  estate  utuato  at  Bueh  Hill  Park,  iSifield,  in 
the  county  of  Middlesex,  of  which  they  were 
raftered  under  the  Land  Transfer  Acta  aa  pro- 
pnetora  with  an  absolute  titie  to  the  Ground 
Bent  Devdopmmt  Oofflpaay  Lunited.  The  land 
waa  theranpcm  transferred  to  the  oompany  by  aa 
inrtmment  <d  transfer,  and  the  oompany  nffM- 
tered  as  abednfe  proprietor,  and  a  land  cwtificate 
(No.  5321)  deliveied  to  them.  Certun  restrictive 
building  conditions  were,  however,  restored  aa 
annexed  thereto,  and  (inter  alia)  tiie  following: 
(a)  that  no  house  shonld  be  erected  on  any  part  of 
the  land  which  ahonld  cost  leae  than  2501. ;  (o)  that 
no  house  ahould  be  erected  fronting  a  road  called 
St.  Mark'a-road  which  ahould  cost  leea  than  300!. ; 
(e)  that  no  house  should  be  erected  on  any  plot 
of  land  with  a  frontage  less  than  16ft.,  or  having 
a  superficial  area  less  than  160  square  yards; 
(d)  that  no  houses  should  be  erected  on  any  plot 
of  land  west  of  St.  MarVa-road  with  a  frontage 
less  than  17tt.,  nor  on  any  plot  east  of  that  road 
with  a  frontage  leas  than  lC«t. 

This  waa  a  aummcma  taken  out  by  the  oompai^ 
to  wlueh  ttie  vendora  were  made  delendante  under 
mlee  234  and  236  of  the  Land  Transfer  Bulea 
1898,  asking  that  these  restrictive  conditions 
might  be  modified  ax  follows;  (1)  Tbat  houses 
erected  on  the  laud  (except  those  fronting  St. 
Mark's-road)  need  not  cost  more  than  2001. 
instead  of  2501. ;  and  (2)  that  plots  of  land  on 
which    houBca  were    erected    (Qiceptiner  those 

M  BtporM  b7  C.  F.  DirsOAl,  liq.,  BmtoHftrt-Lsw. 
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fronting  St  Mark's-road)  need  not  have  a  greater 
fconti^  than  15ft.,  instead  of  16ft..  17ft.,  and 
1^  respectaTely,  nor  a  greater  anperficial  area 
than  100  square  yards. 

It  appeared  tm^t  there  were  no  rBstiictiTe  oon- 
ditions  of  thit  nature  annexed  to  the  title  of  the 
vendors,  but  that  as  thej  were  then  retaining  a 
part  odE  th»  eetaie  th^  had  oonndared  it  deBirable 
to  impoae  ttieai. 

It  was  stated  in  an  affidavit  bj  the  oompany's 
eolidtor  that  it  would  be  more  beneficial  to  the 
estate  and  also  to  those  interested  in  the  enforce* 
ment  of  the  c<mditions  that  they  should  be  altered 
as  pn^NMod  by  tino  aommons,  as  by  so  doin^  a 
bettor  class  of  teiuuit  would  be  seoured,  it  being 
fonxbd  that  the  larger  bonses  were  being  each 
ocoopied  by  two  families,  whereas  if  slightly 
reduced  in  size  it  was  thought  one  family  mily 
would  occupy  each  house.  The  oonrt  was  askm 
to  modify  the  oonditaons  under  the  powers  con- 
ferred upon  it  by  sect.  84  of  the  Land  Transfer 
Aot  1876  (38  &  39  Tiot  o.  87).  which  is  as 
f6lk>wf:— 

Wb«r«  SDj  land  is  about  to  bs  registered  or  any  legis- 
tessd  land  is  abimt  to  bs  tranafsrred  to  a  porohMar  for 
Talnable  oooaidsration  tliere  nuqr  be  registered  as 
aimaxsd  tbanto,  snbjeat  to  general  rales  and  in  the  pre- 
HKUMd  manner,  a  oonditaoi  that  sooh  land  ot  an; 
apedfied  portion  ttiereoC  is  not  to  bs  built  on,  or  is  to 
be  or  not  to  be  used  in  a  parttonlar  manner,  or  any  other 
eonditiai  numisg  with  or  eapable  <tf  being  l^ally 
aansxed  to  land,  and  the  Sist  proprietor  snd  every  tnns- 
tese,  wad  ereiy  other  person  deriTing  title  from  liim, 
dudt  be  deemed  to  be  affeoled  with  notioe  of  eaoh  oon- 
^tion ;  nevertiheleaa  any  nioh  oonditicm  may  be  modified 
or  diaoharged  by  order  of  the  oonrt  on  proof  to  the  aatli- 
faotioa  of  the  oonrt  that  anoh  modifloation  will  be 
bsnstflial  to  the  psnons  prinoipaUy  Intensted  in  the 
eafwosment  <tf  sooh  oondition. 

The  question  arose  as  to  who  were  the  "  persons 
prindpally  interested,"  within  the  meaning  of  the 
aeotion.  The  parties  interested  in  addition  to  the 
vendors  and  the  company  were  John  Heniy  Baf- 
faty,whobadcontiiaotedtoparehaae  the  remainder 
of  ue vendors*  estate';  Uesers.  Tmmaii;  Hanbutr, 
Buxton,  and  Oa  Limited,  inonmbihnoers  on  the 
oommny's  land ;  W.  Borrell,  A.  Theol»ld,  and 

S'.  King,  purchasers  from  the  company  of  part  of 
eir  land.  Also  three  other  porobasers  of  out- 
lying plots  of  the  company's  land.  All  these 
parties  consented  to  the  proposed  modification 
except  the  three  purchasers  of  the  outiying  plots, 
and  it  was  not  anticipated  that  they  would  object. 
A  Mr.  Tweedy  bad  purchased  a  portion  of  the 
vendors'  land  before  their  sale  to  the  company. 
There  were  no  other  incumbrancers  or  purchasers 
either  of  the  vendors  or  the  company.  Messrs. 
Truman,  Hanbuiy,  Buxton,  and  Co.,  and  Kessrs. 
Burrell,  Theobald,  and  King,  were  parties  to  the 
application. 

Warrington,  K.O.  and  B.  J.  ParJcer  for  the 
company. — ^All  the  parties  principally  interested 
either  consent  or  will  consent.  The  purchasers 
of  the  tiiree  outiying  portions  are  not  prinoipaUy 
interested.  This  is  not  really  a  building  scheme. 
The  evidcmoe  shows  that  the  modifications  will  be 
bwiefioial. 

L.  Clare  for  the  vendors  consulted,  and  said  he 
would  appear  and  oonsent  for  Mr.  Eaffisrty  if 
required. 

The  other  parties  interested  did  not  appear. 


Kekewigh,  J. — By  virtue  of  sect  84  (rf  the 
Land  Transfer  Act  1875.  once  conditions  have 
been  placed  upon  the  register  they  can  only  be 
modified  or  discharged  by  an  order  (A  the  court. 
Thalt,  implies,  of  course,  uat  the  oonrt  must  look  at 
it  from  a  jadiinal  point  of  view,  but  it  may  be  dtma- 
"  on  proof  to  the  satisfaction  ot  the  oonrt  that 
such  modification  will  be  beneficial  to  the  pnaoma 
principally  interested  in  the  performaooe  of  anch. 
condition."   1  must  assume  that  the  Legislators 
anticipated  that  in  hearing  any  applications  of 
this  character  the  court  would  m  governed  by  it* 
ordinary  rules.   One  of  the  orcUnary  roles  of  the 
court  is  to  accept  the  oonsent  of  parties  com- 
petent to  oonsent,  and  appearing  by  connseL  Of 
course,  if  there  is  an  infant  it  is  another  matter. 
There  are  many  cases  in  which  the  court  has- 
required  the  oonient  of  the  parties  tiiemselvea 
where  t^ere  is  such  a  departure  from  the  ordinary 
procedore  that  one  would  not  presuppose  that 
counsel  or  solicitors,  by  virtue  of  tiieir  retainers, 
would  be  able  to  bind  the  parties.   But  in  the 
ordinary  case,  where  you  have  a  person  competent 
to  consent,  the  consent  is  usually  given  by  connseL 
I  caimot  tiiink  tluat  these  proviaionB  ought  to  be 
constmed  as  exolnding  that  rule  when  it  saya 
that  the  court  must  be  satisfied  that  such  modifi- 
cations would  be  benefttual  to  the  persons  inter- 
ested.   If  the  persons  come  here  and  say  that 
the  application  is  with  their  consent,  I  do  not  see 
why  tilie  court  should  inquire  whether  thmr 
consent  has  been  purchased  or  given  inadvertentlr, 
or  insist  upon  proof  that  what  they  testified  to  be 
beneficial,  because  they  consented  to  its  bong- 
done,  is  in  fact  beneficial  to  them.  I  cannot  think 
one  ought  to  go  as  far  as  that.   Bat  where  the 
consent  is  not  given,  the  court  has  to  be  satisfied 
that  the  modifications  will  be  "  beneficial."  The 
ai^ument  has  been  rather  addressed  to  this,  that 
the  proposed  modifications  cannot  do  tiieae 
persons  any  harm.  That  is  not  enonsb,  aooording' 
to  the  Act.  The  Aot  requires  that  tu  oonrt  must 
be  satisfied  that  the  modifications  are  "bene- 
ficial," and  that  must  be  omutmed  strictly.  A»- 
regards  the  particalar  c(mditions,  it  is  said  that  it 
is  not  a  case  of  a  bnildinsr  scheme.  I  agree 
tiiat  there  has  been  no  baiUlil^F  scheme  in  the. 
.  ordinary  sense  of  the  word.   At  the  same  time  it 
is  in  the  nature  of  a  building  scheme,  and  these 
conditions  have  been  placed  npon  the  r^pater,  so- 
that  there  is  a  public  restriction  npcnt  Um  nsev 
this  land.   It  seems  to  me,  and  at  any  rate  it  is 
possible,  that  any  person  buying  this  land  with 
these  restrictions  on  the  register  may  be  entitled 
to  say :  "  I  bought  the  land  because,  for  some 
reason  or  other — it  may  be  a  very  bad  one — I 
attributed  importance  to  their  restrictions,  and  I 
should  not  have  bought  if  these  restrictions  had 
been  removed,  or  if  they  had  not  been  thare." 
The  particalar  restrictions  here  are  with  regard 
to  the  dasB  of  houses  to  be  biult.  the  qnantitiy- 
of  land,  the  extent  oi  frontages,  and  tl^ 
money  to  be  spent  apcm  the  honaes,  and  tluwe 
restrictions  may  be  r^^arded  as  oi  the  greateet 
importance,  and   my  experience   (rf  biiildiiur 
schemes  shows  that  persons  do  regard  them  ae  <S 
importance.     They   regard  them  as^  standii^ 
precisely  on  the  same  footing  as  restricticma  on 
the  erection  of  publio-honses,  and  other  restrio- 

Itions  of  a  like  character.  It  is  said  here  that  i£ 
the  f  nmtage  is  made  narrower,  and  the  value  o£ 
tiie  houses  is  redurod,  a  bette^^g^^si^^  will 
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be  attracted,  who  will  oooapj  the  houses  bhem- 
wItos  instead  of  sub-letting.  I  have  no  donbt 
tbit  ittstrne  myself,  bati  oan readilj ^w for 
other  peiwHiB  taking  a  different  -view.  They 
nught  say  that  Uiej  would  rather  hare  tenants 
who  paid  ahigher  rent.  Itmight  be  a  prejadioed 
or  a  foolish  view,  bat  1  do  not  see  bow  I  oao, 
npon  the  applioatum  In  tiiia  oase,  go  into  the 
TiewB  of  these  people  if  they  are  entitled  to 
objeot.  Who  are  those  entitled  to  object  P  The 
persons  "  prindpallT  interested  "  in  Uie  enforce- 
ment of  these  oonffitions.  I  most  assume,  for 
this  porpose,  that  all  pmons  who  hare  boaght 
with  notioe  of  the  conditions  are  interested  in 
the  modifications.  What  the  diiferenoe  is 
between  "interested"  and  "prindpslly  inte- 
rested "  at  present  I  do  not  nnderstand.  I 
confess  I  oannot  understand  what  is  meant  hj  a 
person  "jDrincipaUy  interested."  Take  this 
example  :  Snppme  I  came  to  the  oondnsion  that 
the  porohaser  of  one  <^  these  lots  who  was 
originally  interested  was  a  persfm  "principally 
intereeted**  a  person  whose  oonsant  most  be 

given  or  who  must  be  suTOosed  to  be  benefited 
J  these  modifications.  Suppose  this  man  has 
mortgaged  a  property  worth  5001.  for  1001.  Who 
are,  then,  the  persons  principally  interested  P 
The  mortgagor  or  the  mortgagee,  or  both  P 
Suppose  then  that  he  has  mor^^aged  it  twice  for 
an  amount  in  excess  of  its  valne.  Who  are 
interested  then  P  Sorely  both  these  mortga^^eee 
would  be  principally  interested,  though  it  might 
be  that  if  tfae  equity  of  redemption  was  of  no 
value,  the  mortgagor  might  be  disregarded. 
That  illustration  has  occnrred  to  me  to  show  Uie 
difficulty  in  oonndering  that  word  "  prinoipally." 
At  present  I  do  not  feel  called  upon  to  deuw 
what  is  "principally  interested."  At  presmt  I 
think  I  must  deal  with  it  as  including  all  the 
pencnu  who  have  had  notioa  of  tb«  aoheme  with 
its  leatriotions.  Thoy  are  the  persons  "princi- 
pally interested"  for  the  present  purpoee,  and 
must  Mther  consent  or  must  be  proved  to  be 
benefited  by  the  modifications.  That  being  the 
conatruction  I  put  upon  the  provision,  I  must 
apply  it  to  these  various  parties.  The  two 
Ttodors  are  clearly  interested,  and  appear  by 
coonsel  and  consent.  Ur.  Baflerfy  has  purchased 
a  ftabstantial  portion  of  the  estate,  and  is  a  person 
interested ;  he  is  prepared  to  consent.  If  his  name 
is  added  to  Ur.  Oiare's  brief,  that  will  be  suffi- 
cient ;  but  if  not,  his  consent  must  be  proved, 
because,  on  the  eridenoe,  I  cannot  say  that  tfae 
modifications  will  be  beneficial  to  him.  Ur. 
Tweedy  bought  before  the  sale  to  the  defendants, 
so  be  is  not  mterested  as  a  matter  of  law  under 
sect.  84.  Messrs.  Tmmau,  Hanbury,  and 
Boxtoit  who  are  nKntgaeees,  oonsent,  as  therrjoin 
in  tiie  applioatiint  So  do  Ibssrs.  Bonell,  Theo- 
bald ana  Waltw  "King,  who  are  parties  to  the 
application.  The  oonsent  of  the  other  three  pur- 
chasetB  of  the  outiying  lota  must  be  obtuned, 
though,  as  to  <me  of  them,  I  do  not  see  how 
he  ooold  be  hurt  at  all,  as  his  land  is  to  be 
made  into  a  road ;  but  I  do  not  see  my  way  to 
distinguish  between  him  and  the  others,  and  to 
say  that  he  is  not  a  persrai  principally  interested. 
SoUcsiora :  27kernyera/f  and  WSUi. 


March  12. 13,  U,  15, 17,  and  24. 
(Before  Fabwbll,  J.) 
Nbwcastlb  (DuKi  of)  v.  Wobesop  Ubbah 

DiSTBICX  GOUKOIL.  |.a) 
Fair  Ml^—Contiruetion  of  ancient  eharten  and 
laa$e  r^oHng  io—Hfeaning  of  ihs  term  "fair 
toW— Whether  the  Urm  "fair"  U  ineladed  in 
the  term  "  market." 

Action  for  (1)  a  declaration  that  the  defendants 
were  not  entitled  to  ettablUh  or  mamtain  at 
WorJcMop  any  cattle  or  other  marJiet,  or  to  take 
or  emeroiae  taUe  or  duet  tn  reepect  of  the  tale  of 
cattle,  hcraea,  eheep,  pige,  or  other  animala,  or 
any  other  market  profile  or  rightt,  except  in 
aeeordanee  with  a  leate  made  beUiDeen  the  prede- 
eeeeoTM  in  title  of  the  plaint^  and  defendante  in 
1851  and  to  the  eoetent  of  the  toUe  andpremieee 
thereby  dsmtssd,  Imt  not  otherwiee,  and  so  thai 
any  marltet  held  hy  the  d^endante  sfcoll  he  the 
plaintijS^e  firantihiae  mairkaMlyi  0i)  to  have  the 
j^intiff**  rwhte  under  csrfmn  eharten  and  the 
leaee  of  1851  declared  and  enforced  j  (3)  an 
injunction  to  reetrain  the  def^Sante  fimn  0ol> 
lecHng  toU  or  does  and  from  purporting  to  eater- 
dee  righte  belonging  to  or  connected  with  a 
cattle  market  (4herv>i$e  than  under  the  eaid  Uaee 
of  1851  and  in  aeeordanee  with  the  dedaraHon 
uaimed  ;  (4)  an  account  of  and  payment  of  the 
toUe  and  other  paymente  coUeetea  or  reeetved  by 
the  d^endamte  \n  reepeet  of  f  aire  during  the  eim 
years  preceding  the  mfs  ef  the  iatue  <tf  the  writ 
in  thie  aeHon. 

The  defendanie  by  their  defence  oZZeaed  (inter  alia) 
that  the  euprett  purvote  of  a  further  leate  made 
in  1878  wot  to  enable  their  predecenore  to  hold 
a  weekly  Wednetday  cattle  market  on  the  Fair 
Qreen  and  to  take  toUe  thereof  for  their  own 
ben^ }  that  the  plaint^,  who  in  1855  had  com- 
msneed  to  reeeive  renis  reeerwd  by  the  Uaee  tff 
1878,  could  not  he  heard  toeay  that  the  oblig^ian 
of  the  leaee  of  1851  woe  broken  by  reaeon  of  the 
removal  of  the  tite  of  the  Worksop  cattle  marltet. 
With  regard  to  the  fair  toUa  they  argued  that  at 
thete  had  never  {upon  the  evidence)  been  exacted 

■  from  time  immemorial,  no  account  of  them  could 
now  be  claimed. 

Held,  (1)  that  edihough  an  entire  change  of  days  it 

'  a  caute  of  forfeiture  againet  the  Croion  OTdy,  the 
origined  charters  did  not  support  any  action  to 
recover  toUs  in  retpect  offairt  held  on  other 
dayt;  (2)  a  market  or  fair  cannot  he  a  legal 
mctrket  or  fair  without  a  grant  of  the  right  to 
hold  Hon  the  day  claimed ;  (3)  that  the  omittion 
of  aU  express  reference  to  fair  toUa  in  a  lease  is 
evidence  that  the  parties  were  contracting ,  with 
the  knowledge  and  on  the  basis  that  there  were 
no  fair  toUt ;  (4)  a  fair  toll  may  be  defined  to  he 
a  wll  payahle  to  the  owner  of  the  franchiee  in 
reepea  of  goode  told  in  hie  fair  or  brought  into 
the  fair  for  sale  whether  he  be  the  oumsr  (f  the 
soil  or  not,  and  hat  nothing  to  do  with  the  ovmer- 
tMpofthe  toil;  (5)  it  is  not  necessary  Uiat  toUs 
charged  shaU  be  V^e  same  for  all  persons ;  (6) 
that  defendants  loere  entitled  tojudgment  vtith 
coett  as  between  solicitor  and  client. 

Hiddleton  (Lord)  v.  Power  (19  L.  Bep.  Ir.  1)  die- 
tinguiehea, 

Hungerford  Uar^  Company  v.  City  Steamboab 
Company  (3  L.  T.  Bep.  73&;  3  El  *  JSl  365} 
followed.  ■  

(<0  BiporUd  tr  W.  TALSXTIXS  BALL,  E«q„  BftrriSt&4tI«aw  T 
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AocoRDiNO  to  the  statement  al  olaim  it  appeared 
that  by  a  charter  of  24  Edfr.  1  (the  material  parts 
of  which  are  set  oat  in  the  judgment  of  the  ooort), 
one  Thomas  de  FamiTall,  the  plaintiff's  prede- 
cessor in  title,  became  entitled  to  hold  one  market 
for  merchandise,  &c.  (hereinafter  oaUed  the  goods 
market)  in  every  week  in  his  manor  of  Worksop, 
in  tfafrconnty  of  Nottingham. 

By  another  charter  of  13  Oar.  2  one  Henry 
Homrd  of  Norfolk,  another  predeoeeaor  in  title 
■of  the  plaintiff,  became  entitled  toiuddone  market 
-for  buying  and  selling  all  maiaxK  of  beasts  of 
■cattle,  tof^her  with  \ha  nuu4:et  fpwifed  by  the 
"24  Edw.  L  as  abore  mentioned,  on  «K»h  Wednseday 
in  the  manor  of  Worksop  ;  also  three  new.  fairs 
to  he  held  on  tbe  2l8t  March,  the  2l8t  and  -22nd 
Jane,  and  the  3rd  and  4th  Oot-in  each  year  with 
.all  cnatoms,  tolls,  stallages,  &c.  This  market  is 
iiereinaf  ter  called  the  cattle  market. 

Bt  an  indenture  of  lease,  dated  the  lltii  Nor. 
1851,  the  then  lord  of  the  manor  of  Worksop 
leased  the  right  to  hold  the  markets  to  the  de- 
fendants' prraecessors  in  title  for  the  term  of 
ninety-nine  years. 

The  first  recite  in  the  lease  was  to  the  effect 
that  the  lessor 

Is  saircd  to  him  and  bis  heirs  for  an  aatate  of  inherit- 
«QO0  in  fee  simple  of  and  in  or  is  othorwise  well  entitled 
to  the  toUs  and  all  othn  the  market  does  noir  reoetT- 
able  moA  psjabls  at  the  market  held  la  tlw  tom  of 
Worksop 

-anbject  as  therein  mentioned. 

The  second  recital  was  to  the  folbmng  effect : 

And  whereas  it  is  Intended  to  remove  the  said  market 
•from  tbe  open  street  in  tbe  said  town  of  Worksop 
where  tbe  same  is  now  held  into  or  within  tbe  market 
boose  and  groood  now  erected  and  inolosed  for  that 
■porpOBe  hj  a  certain  joint-stock  oompany,  which  iras 
.  .  .  dnl7  r^ietsred  noder  the  name  or  style  of  the 
Worbop,  Nottiafffaamshire,  Com  Exdiaage  and  Market 
•Company,  tlu  nte  ol  wbleh  new  market  is  adjaeent  to 
tbe  present  sltnation  of  the  eaid  market,  and  within  the 
pieoinots  within  which  tbe  said  market  trnghi  to  be 
'held,  whiab  remorat  is  for  tbe  pablio  benefit  and  oon- 
▼enienoe,  and  of  which  removal  doe  and  pnblio  nolioe  is 
intended  to  be  given  as  is  hsreinaftsr  montiaoed. 

The  words  of  demise  in  the  lease  wore  as 
IoUowb: 

Doth  by  thsae  presents,  grant,  dsmiss,  and  ocmflm  to 
(tiie  Ussees),  &a.,  all  those  tbe  tolls,  oastoms,  stillage, 
piooage,  and  all  and  eingnlar  other  the  market  dues  now 
receivable  and  payable  at  tbe  market  held  in  tbe  town  of 
Worksop  belonginir  to  (the  lessor).  And  also  all  that 
the  right  and  power  of  appointing  tbe  derk  of  the  said 
market  from  time  to  time,  and  all  profits,  benefits, 
advaatag«8,emoliunenta,4pendanoes,ai^iq>piirtenanoes 
whatsoever  to  the  said  premiss^  belonging  or  in  any  wise 
ai^ertainiag  (but  ezoectsd  alw^  oet  <rf  the  aforesaid 
grant  or  drnnlse  and  reserved  onto  the  said  (lessor,  fto.) 
all  fairs,  conrts,  perqoisites  of  oonrts,  royalties,  jnria- 
diotioni,franahi8e8,and  other  manorial  rights  wbatwwvw 
other  than  tiie  said  tolls  and  premises  hereinbefore 
granted  or  demised  to  the  said  market  belonging  or  in 
any  wise  appertaining  or  incident). 

The  lease  contsuned  a  covenant  provl^ng  that 
the  lessees 

Shall  not  nor  will  do  any  aot  or  commit  any  default 
whereby  or  by  reason  or  means  whereof  the  aoid  market 
shall  or  nu^  during  tbe  continnanoe  of  tbe  grant  or 
demise  hsrdiy  made  oeaas  to  bs  hdd  In  or  within  the 
said  marknt  hottss  and  groond  as  afbrssaid,  or  whsrsby 
«r  by  reason  or  naaos  whsrsof  Um  said  tolls,  markst 


daes,  and  praialsss  lurri>y  demised,  or  any  of  them  or 
any  pact  thereof,  shall  or  may  ok  oan  be  or  beoome  for- 
feited or  liable  to  be  forfeited  or  enrrendered,  or  whereby 
or  by  reastm  or  means  whoretrf  the  grant  <tf  the  said 
market  shall  or  may  or  oan  be  n^Maled  or  revoked  by 
tbe  Crowa,  or  Oe  right  of  tiie  said  (lessor)  to  leosiTe  or 
•ojoy  the  same  tdb,  matket  dnes,  .and  prsnises,  sobjeot 
to  tike  grant  or  demiae  hereinbefore  containad,  shall  oe 
msy  or  oan  be  prsjadlosd  or  affsotsd  ia  any  wi^. 

At  the  date  of  ilie  above  Isase  the  goods 
market  was  held  in  tiie  streets.  It  was  sobse- 
qnently  removed  to  the  maikei  house.  After  tiie 
said  date  fairs  continued  to  be  (as  thOT  had  before 
beoi)  held  under  the  charters,  and  in  a  place 
called  Fair  Green.  Saoh  fairs  were  formerly  held 
on  the  31st  March  and  the  14th  Oct.,  but  in 
1845  the  days  were  changed,  as  the  fdaiutiff 
alleged  for  the  publio  convenience,  to  the  aeoond 
Wednesdays  in  April  and  October. 

In  1878  the  defendants*  predeoessora  applied 
to  the  trastees  of  the  then  lord  of  the  manor  of 
Worksop,  repreaentii^  that  they  were  entitied 
under  the  lease  of.  1^1  to  tolls  and  does  of  a 
cattle  market  as  well  as  of  a  gooda  market,  and 
the  trustees,  iq>on  such  repreeentation,  demised 
the  Fair  Green  to  the  defenaao^nredeoessors  hj 
indenture  dated  the  29th  Uaj  1S78  for  a  term  of 
twenl^'One  years,  and  the  steward  of  the  nisnor 
in  tiie  names  of  the  tmsbees  proclaimed  a  dattle 
marlwt  to  be  held  there,  and  puiportod  (l^  the 
prodamatioa)  to  ant^oiise  them  to  leoeiva  tolls 
and  dues.  The  plaintiff  complained  (infer  aUa) 
that  no  aooonnt  of  ttie  fur  tolls  had  ever  beok 
rendered  to  him. 

The  defmdants,  by  their  defenoe,  alleged  that 
tbe  express  purpose  of  the  lease  and  proclama- 
tion  of  1878  was  to  enable  their  predeorasors  to 
bold  a  weekly  Wednesday  cattle  market  on  the 
Fur  Green,  and  to  take  tolls  thereof  for  their 
own  benefit.  They  also  contended  that  the 
plaintiff,  who  in  1885  began  to  reodve  the  rent, 
reserved  by  the  lease  of  1878,  could  not  be  heard 
to  say  that  any  obligation  of  tbe  lease  of  1851 
was  broken  by  reason  of  the  Worksop  cattle 
market  beiii^  held  eLsewhere  than  in  the  plaoes 
mentioned  in  tiie  lease  of  1851.  Thaj  dsoiea  that 
the  fturs  in  qnesticra  were  ever  hm,  and  if  the 
days  <m  which  tJtey  were  hAA  had  been  altered, 
snm  alteratien  nude  the  foirs  a  nullity.  They 
e<mt«i.ded  that  if  they  had  received  any  tolla  (h 
any  fair,  the  same  were  rec^ved  by  them  in  the 
nature  of  stallage  or  piooi^  due  not  to  the 
owners  of  the  uir,  but  to  the  defendants  as 
occupiers  of  tiie  soil.  An  alternative  defence, 
that  the  defendants  had  established  a  sbatvtoiy 
market,  was  abandoned  at  the  trial  of  the  aotiraL 

Saildcau,  E.G.,  Butehir,  E.O..  and  Vaugha» 
Rmekiiu,  for  the  plaintiff,  referred  (infer  alia)  to 
the  following  authorities : 

Oanning  on  Tolls  (1833),  p.  44 ; 

BoUe's  Ab.  tit.  Market  (B),  plao.  1 ; 

CUy  of  London  v.  Tanaen,  12  Hod.  270 ;  I  EbJk. 

142; 

Islington  Market  Bill.  3  Gl.  &.  F.  513  ;  12  M.  ft  W.  20  ; 
Motley  Y.  fToliter,  7  B.  ft  C.  40 :  9  D.  ft  S.  863; 
Moeley  v.  Cliadwidc,  cited  in  note  to  Jfoslsy  t. 

Walker  (sup.)  at  7  B.  ft  C.  p.  47 ; 
Brooke's  Ab.  tit.  PresoriptioBS,  l^ao.  98  ; 
Tori  V.  Ford,  2  Wma.  Saond.  178 1 
Smt.  Ifanden,  3  Bnrr.  1818  ;  1  W.  BL  579; 
lEeg.  T.  Cssnii^l  (or  CatveM),  86  L.  T.  Ssp.  574 

L.  Xtsp.  7  Q.  B.  388 
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Tarmoulh  (Mayor  of)  t.  Orovm,  7  L.  T.        161 ; 

IH.  AC.  102; 
London  (Vayor  of)  t.  8f.  Sspulehn  {Otmtm  o/), 
L.  Sep.  7  Q.  B.  338,  n. 
Uojohn,  £.G.  and  Htrbert  Chitiy^foT  the  defen- 
dants, nfored  (wUer  olta)  to 

JBM^/asHn  T.  Andrmet,  S  C.  B.  N.  S.  899 ;  6  W.  B. 
898; 

Ihcittdon  Cmtral  MaHmt  Ooiii]Mn|r  t.  PaiUing,  37 

L.  T.  B«p.  578 ; 
JMVM  (!>»](«  of)  T.  Emmett,  SB.*  Aid.  866 ; 
Northampton  {Motor  of)  j.  Ward,  8  Stra.  47  ; 
Bodfiird  {Duko  of)  t.  Omfmm-s  of  St.  Paul,  CoMttt 

Oardws  45  L.  T.  Bap.  616 ;  46  J.  P.  581 ; 
Do  StttMn  (Baron)  t.  i^loyd,  5  A.  A;  £.  456 ;  6 

N.  A  M.  776 : 
Btimgarford  MarluA  Oomvpmy  v.  City  Sioamhoal 

Oamismy  Ximitod,  8  EL  A  EL  365. 

Cur.  adv.  vviU. 

The  argnmente  of  coimsel  and  the  evidence  of 
witnowoe  called  on  either  aide  appear  anfficien&j 
in  the  following  written  judgment : — 

March  24. — Faawbll,  J. — The  qaestion  in  this 
caae  depends  on  the  oonstmction  of  a  lease  of 
oertun^  tolls  demised  by  the  prede<}esaor  of  the 
the  plaintiff  to  the  predeoeasor  cf  the  defendants 
on  tne  11th  Nov.  Idol ;  and  for  its  determination 
it  is  neoessary  to  nnderstand  the  sabjeot-matter 
witii  which  the  partdee  were  dealing  and  to  oon- 
aider  the  otm^tioD  therecrf  at  the  dftte  of  the 
demiae^  a  oonrideration  wMoh  has  foituled  a 
proUmged  eaamination  of  faots  and  law  ont  <rf 
all  proportion  to  the  Tains  of  the  snbiect- matter 
o<  the  action.  By  eharter  24  Edw.  1,  the  King 
granted  to  Thomas  de  FnrniTall  tibat  he  and  his 
heirs  for  erer  might  have  one  market  in  everj  week 
on  Wednesday  at  his  manor  of  Worksop,  and  one 
fair  there  in  erery  year  to  last  for  eint  days— 
that  is  to  say,  on  the  ere,  and  (m  tiie  day,  and  on 
the  morrow  <A  St^  Cathbert's  day,  and  on  the  five 
days  following.  In  the  third  year  of  Edward  III. 
Thomas  de  FomiTall  was  summoned  to  answer 
qw  Ktarranlo  he  claimed  to  hold  a  market,  fair, 
gallows,  timbrel,  &o.,  in  his  manor  of  Worksop, 
and  Thomas  anawwed  that  he  and  his  ancestors 
from  time  whereof  memory  does  not  exist  have 
had  in  their  manor  of  Worksop  a  market  on 
Wednesday  in  emy  week  and  oaa  fair  than  in 
ererr  year  on  the  «n  and  the  day  and  morrow  ol 
St  Onthbwt  in  Mwoh,  and  he  also  set  np  the 
charter  of  Edward  I.  To  thia  it  was  answered 
lor  the  King  that  Thomas  had  abased  oertain  of 
tha  Ubwties  aff>reeaid  (amongst  other  things)  by 
takii^^trom  persons  ooming  to  his  markS  and 
fair  snperfloons  tolls  and  other  than  were  acons- 
tomed.  Therea|»on  twelve  jnrors  found  that 
Thomas  and  all  hie  ancestors  had  in  tluir  manxxc, 
market,  and  the  other  liberties,"  but  tiiat  Thomas 
had  abused  the  said  market  and  fair  in  that  he 
had  always  taken  two  pence  as  toll  de  quaewnqu« 
re  vonali  emptd  tMlvenaitd  ibidem  in  Tnereatu  rive 
fetid,  Whereas  before  his  time  there  were  not 
wont  to  be  taken  bat  one  penny;  and  thereupon 
Thomaa  de  Fumivall's  aloresud  liberties  were 
reeamed  by  the  Grown,  but  granted  again  to 
Thomas  on  payment  of  a  fine.  Both  sides  relied 
on  this  proceeding  as  endenoe  that  tolls  were 
properij  payaUe  and  had  been  paid  down  vitbonfe 
airiy  in  respeet  of  the  market  and  of  the  March 
fair;  and  for  the  reaaons  stated  in  AUomey- 
Omural  t.  Binmm  (86  L.  T.  Bep.  325 ;  (1901)  2 
Oh.  at  p.  688),  I  tlunk  that  this  b  admissible  in 


evidence  and  is  safficioit  to  abow  that  Thomas 
de  Famivall  was  entitled  to  take  and  work  tolls 
in  reapect  of  his  market  and  fair.  By  charter  13 
Car.  2,  the  King  granted  to  Henry  Howard,  his 
heirs,  and  assigos  that  he  and  they  might  have 
one  market  on  every  Wednesday  in  the  year  at 
Worksop  for  the  buying  and  Belling  of  all  manner 
of  beasts  or  cattle,  together  with  an  ancient  market 
in  and  npon  that  day  in  times  ^ast  then  nsaaQy 
held,  and  also  three  new  fairs  to  be  held 
at  Worksop  (1)  on  the  2lBt  March;  (2)  on 
the  21st  and  22nd  June ;  and  (3)  on  the  aad 
4ttL  Oct.  in  erary  year,  with  court  of  pi^Mwder 
and  irith  all  liberties,  tolls,  stallages,  piocages, 
&o.,  with'  said  markets  or  fairs  and  oonrts  of  pie- 
powder pertaining  or  therewith*  usually  had  or 
enjored.  The  title  of  the  plaintiff  to  tiie  reversion 
of  the  markets  and  tolls  demised  by  tiie  said 
lease  of  1851  on  the  determination  thereof,  and  to 
the  &irs  granted  by  the  said  two  charters,  is 
admitted  by  the  defence  (par.  3).  The  markets 
hare  been  held  r^ularly  every  week  in  former- 
years  in  the  streets,  bat  since  1851  the  provision 
market  has  been  held  in  the  Oom  Exchange,  Town 
Hall,  and  Market-square,  all  of  which  belon^d  to 
the  defendants  or  their  predeoesrors  in  title  in  fee, 
and  the  cattle  market  nas  been  held  in  Shaw's 
field,  a  field  belonging  to  the  duke  and 
leased  by  his  predecessors  in  title  in  and  before 
1856  to  Rhodes,  then  to  Benben  Shaw,  and  then 
to  yf.  Beaben  Shaw  and  Son.  Shaw's  field  was 
demised  in  1878  bj  the  dn^s  trustees  to  tbe- 
Worksop  Oom  Exchange  and  Market  Oompany 
limited,  for  a  term  of  years  from  the  25Ui  Uaroh 
1878,  and  on  the  17th  Au^.  1882  this  company 
assigned  the  residue  of  this  term  to  the  defen- 
dants' predecessor  in  title.  On  the  expiration  of 
this  kase  the  plaintiff  oonveyed  to  the  defendant* 
a  piece  of  land  in  Worksop  for  tiie  purpose  of 
erecting  a  market  thereon,  and  they  have  since 
done  so.  In  the  year  1845  or  thereabouts,  tiie 
davs  for  the  fairs  (which  had  been  previously 
held  on  two  of  the  days  fixed  by  the  charters) 
were  changed  to  the  seoond  Wednesday  in  March 
and  the  second  Wednesday  in  October,  and  were 
tiien  held  in  the  street  and  afterwards  in  the 
same  place  where  the  market  was  held.  No  new 
charter  or  licence  for  this  change  was  prodnoed, 
but  the  change  was  made  by  the  duke's  prede- 
oessm  1^  a  tamyia  notioe.  These  fairs  have 
been  dnly  proolauned  by  the  crier  of  the  dnke» 
Imt  there  is  no  evidence  to  show  that  any  toll 
has  enar  been  paid  since  the  tlurd  year  of 
Edward  m.  under  the  first  eharter,  or  at  any 
time  under  the  charter  of  Charles  II.  On  the 
evidence  before  me  I  find  that  the  lord  has  never 
appointed  any  collection  of  tolls,  nor  provided 
any  buildings  or  ground  for  holding  the  fair,  nor 
any  stalls  or  pens;  nor  appointed  anyone  to 
settle  disputes,  nor,  in  short,  done  anything  what- 
ever except  proclaim  the  fair  in  order  to  comply 
with  the  Statute  of  Northampton,  2  Edw.  3,  c.  15. 
This  then  being  the  state  of  circumstanoee,  on 
the  11th  Nov.  1851  the  plaintiffs'  predecessor  in 
tiUe  granted  to  the  defendants'  predecessor  in 
title  the  lease  under  which  the  question  arises. 
[His  Lordship  here  read  recntals  1  and  2,  the 
words  of  demise^  and  the  covenant  ot  the  lease, 
and  continued:]  As  the  pleading  originally 
stood,  the  phantift  £spnted  tha  right  of  tiie 
defendants  to  take  cattle  market  tofis,  and  tiie 
defendanta  set  np  an  alternative  claim  jn  case  the 
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plaintiff  sacoeeded  in  this,  to  hold  s  sUtatory 
market  under  the  Pablic  Health  Act ;  bat  on  the 
openinK  of  the  case  the  plaintill's  ooanael  with- 
drew this  claim  at  the  Bar.  and  stated  Uiat  he 
understood  that  it  was  not  alleged  hj  the  amended 
pleadings,  and  the  dsfen^mti'  ooniuel  tluroaptHi 
at  onoe  witiidTew  hU  claim  to  a  BtatotoKj  marm^ 
whioh  had  only  been  pat  fonranl  ae  an  altenia- 
tive.  The  only  qneetions,  therefore,  left  for  my 
dstermination  relate  to  the  fairs,  and  with  respect 
to  these  several  points  were  taken.  The  plaintiff 
claims  that  all  tolls  taken  on  fair  days  are  fair  tolls, 
and  contends  that  the  defendants  mnst  acoonnt 
for  them  aooordingly.  A  fur,  they  say  (quoting 
Gunning  on  Tolls,  p.  44),  is  a  great  sort  of  marked 
and  a  market  is  less  than  a  fair,  and  they  cite 
Coke's  Inst  2,  at  p.  406 :  "  Note  there  be  words 
in  the  grant  of  a  market  ita  quod  non  tit  ad  nocu- 
mentum  aUerius  mereati,  and  note  that  fairs  are 
taken  within  this  law,  for  ereir  fair  is  a  market, 
bat  every  market  is  not  a  fair.'  If  it  were  impos- 
aible  for  a  market  and  a  fair  to  co-exist  on  the  same 
day  in  the  same  manor  and  for  the  benefit  of  the 
same  lord,  there  might  be  some  force  in  tiiis 
oontention ;  bat  it  ma  not  and  eould  not  be  aoa- 
tended  that  there  was  anything  like  maq;ar  of  tite 
two.  The  two  fronohiws  are  sepuata  and  dis- 
tinct, and  of  equal  dignity.  There  is  no  question 
-of  a  greater  or  a  less  eati^  each  as  is  essential  to 
merger.  And  the  very  charter  of  Edward  I., 
under  wluch  the  pluntift  claims,  is  inoonsistent 
witJi  any  such  contention,  for  the  eight  days'  fair 
thereby  granted  on  and  around  St.  Gauijbert's 
day  neceasajrily  included  a  Wednesday;  and  yet 
the  charter  grants  a  market  on  every  WednMday. 
I  cannot  say  that  it  is  impossible  for  a  fair  to  be 
held  in  one  part  of  the  oianor  of  Worksop  on  the 
same  day  that  the  market  is  held  in  anotlwr  part|; 
and  no  authority  has  been  cited  showing  the  im- 
possibility of  the  co-existence  of  the  two  fran* 
eUwB  on  the  same  day.  Then  it  is  said  that  even 
if  this  is  BO,  a  doable  set  of  tolls  cannot  be  axaoted, 
and  that  the  tolls  paid  mnst  be  deemed  to  be  fair 
tolls.  It  is  not  neceesai^  for  me  to  dedide  the 
taak  question,  because  if  it  were  correct,  the 
token  by  the  defendants  under  this  lease  are  in 
my  opinimi  market  tolls.  The  parties  to  tiae  lease 
were  contracting  on  the  basis  of  the  existing  facts 
— viz.,  that  no  fair  tolls  had  in  fact  been  paid 
since  the  reign  of  Edward  III.,  and  that  no  fair 
tolls  could  be  recovered  in  respect  of  the  fairs  on 
the  two  new  fair  days,  and  on  the  face  of  the 
deed  itself  it  is  apparent  that  the  non-existence 
of  fair  tolls  was  m  the  oontomplation  of  l^e 
parties.  The  first  point  is  the  result  of  the 
evidence  in  t^e  case.  It  is  really  inconceivable 
that  where  franchise  has  been  for  the  last  three 
or  four  centuries  enjoyed  bv  two  ereat  families 
such  as  the  Howards  and  tne  Pelham-Clintons, 
no  record  of  any  payment  in  respect  thereof  ooold 
be  fonnd,  if  any  such  had  really  ever  been  made. 
It  is  urged  that  the  franchise  remains,  olUioagh 
the  tolls  hare  not  been  pud  for  centuries,  and 
that  there  is  nothing  to  prevent  the  plaintiff  from 
now  exacting  them.  I  agree  that  the  franchise  of 
fair  is  un&ffeotod  by  the  omission  to  collect  the 
tolls.  Tolls  are  not  incidents  to  a  fair  {Beddy  v. 
WkeelhouBe,  Cro.  Eliz.  591),  but  as  appears  in  the 
Jfaulen^ad  case  (Palmer,  76,  at  p.  86),  "per  op.  del 
Court,  Toll  n'est  incident  al  marked  mes  sont  dis- 
tinct choses,"  it  owes  its  origin  to  a  farther  grant, 
and  exists  as  a  subordinate  franchise  appnrt«iaut 


to  the  fair  or  market,  differing  in  this  respect 
from  the  court  of  piepowder  which  is  inddent  to 
a  market:  (Coke's  Inst.  2,  220-221;  Com.  Dig. 
Market  I.).  The  statement  in  Yin.  Abridg. 
Horketh  F.  7  and  8,  rests  merely  <m  tiie  atate- 
ment  of  ooonsd  in  tbo  CorporaKom  of  London  oaaa 
(2  Show.  266. 276),  and,  as  pdnted  oat  byUaaara. 
Peue  and  OhiUy  in  tiinr  exoeUesit  Uitie  treatias 
on  Markets  and  Fidrs,  p.  60,  n.  (e),  Uiia  statement 
ot  counsel  is  founded  upon  the  false  assumptkm 
that  tolls  are  inoidmt  to  fairs  and  markets. 
There  is  great  difficulty  in  presuming  the  extinc- 
tion of  the  tolls  which  formed  this  snbordinate 
franchise.  It  has  been  urged  that  the  eftewt  oi  a 
surrender  or  forfeitore  would  not  be  to  extiimpiiBh 
them,  but  to  restore  them  to  the  Crown,  and  this 
appears  to  me  to  be  oorrect.  Thus  in  Heddy  t. 
Wheelhouee  (Cro.  Eliz.  591),  it  was  held  hj 
Popham,  Oandy,  and  Fenner, "  that  such  liberties 
which  the  common  person  hath  by  presumption 
or  grant,  and  which  if  the  common  person  hod 
not,  the  King  himself  should  have  throughout 
England,  as  waif,  mbnj,  wreck.  These^  if  the 
common  person  h«t^  them  b^  grant  or  praanmp- 
tion,  and  they  come  to  the  King  by  fbrmtara  or 
otherwise,  way  ore  extinguished  in  the  ownw, 
and  the  Queen  sh^  have  such  libertiea  by  her 
prerogative^  and  they  cannot  afterwarda  ba 
granted  bat  by  new  creation.  But  sach  libertiea 
whioh  a  common  person  hath  by  grant  or  pie- 
scription,  which  the  King  (it  such  presoriptim 
had  not  been)  could  not  have  by  his  prerooative, 
as  warren,  fair,  market  with  toll,  &o.,  if  these 
come  to  the  Crown  so,  they  remain  in  eue  and 
are  not  extinct,  for  if  the  King  should  not  have 
them  by  this  means  they  would  be  lost."  And  to 
the  same  effect  is  the  decision  in  the  case  of 
Abbot  of  Strata  MereeUa  (9  Go.  at  p.  25  (&) : 
"  When  the  King  grants  any  privileges,  liberties, 
franchises,  which  were  privU^es,  liberties,  fraa- 
chiaea,  &c.,  in  his  own  hand  as  parcel  of  the 
flowers  oi  his  Crown  .  .  .  then  if  it  come 
again  to  the  King,  th^  are  merged  in  the  Oiown 
ud  he  has  tiiem  agom  in  jitre  eonmm  .  .  . 
but  when  a  priviUms,  liberty,  fnuiobiae,  or  jniia- 
diotion  was  at  the  beginning  erected  and  oreitted 
by  the  King,  and  was  not  any  awdi  flower  before 
in  the  garland  of  the  Grown,  taen  by  the  aooeaaion 
of  these  again  to  the  Crown  th^  are  not  extinct," 
Ac  It  is  not  easy  to  see  how  t^e  franchises  of  fair 
oan  be  in  the  lord  and  the  snbordinate  fnuwhiaea 
of  tolls,  which  exist  only  as  appurtenant  to  t^e 
franchise  can  be  in  the  Crown.  It  is  not,  how- 
ever, necessary  for  me  to  determine  this  point ; 
for,  whether  the  tolls  are  extinguished  or  not,  i 
find  as  a  fact  that  they  had  not  been,  paid  for 
many  years  before  1851,  and  that  the  parties  tt> 
the  lease  of  1851  were  contracting  with  taat  know- 
ledge and  on  that  footing,  I  have  been  dealing 
so  lar  with  the  tolls  payable  under  the  charter  in 
respect  of  ^ra  held  on  the  days  appointed  by  the 
charter.  I  have  now  to  considisr  tilu  efEdbt  w  the 
ohaii^  of  days-made  in  1815.  The  date's  pred»> 
oessraa  altered  these  daya  moro  mote;  there  ia  no 
evidence  of  any  lioenpo  or  authority  the 
Crown,  or  any  assent  of  the  inhabitants,  even  if 
the  latter  could  have  any  legal  effect.  At  the  date  * 
of  the  lease  the  alteration  had  beat  in  force  for 
five  or  six  years  only,  a  period  far  too  short  to 
give  rise  to  any  presumption  of  a  lost  giant  or 
Ooenoe.  Now,  an  entire  change  of  days  such,  aa 
this  is  doubtless  a  cause  of  forfdtara;  bat  it 
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liM  been  bald  in  MideUtton  t.  Power  (19  L.  Bep. 
Ir.  1),  that  the  down  only  can  take  adranta^ 
of  Bach  a  ftnfeitnre.  I  will  aasame  that  thia 
U  oorrect,  hot  the  charters  that  continued  in 
existeooe  in  1851  were  the  oharters  to  hold  furs  on 
the  days  therein  specified,  and  coald  not  support 
an  action  to  rooover  tolls  in  respect  of  fikirs  held 
oa^  other  days.  It  is  said  that  the  decision  in 
MideUeton  v.  Potoer  is  opposed  to  this ;  bat  I  do 
not  so  read  it  That  case  was  for  disturbance  of 
fur.  The  Land  Lewne  had  without  asy  tiUa  set 
op  a  riral  fur,  and  w%  Vice<Giianoellor  held  that 
the  plaintiff,  who  had  changed  the  days  on  which 
lua  faitB  were  held  some  twenty  years  or  so 
before,  was  entitled  to  a  declaration  of  fais  tolls, 
and  an  injunction  reatraininff  the  defendants 
from  diatorlnng  the  phuntifFs  fairs,  and  to 
damages,  and  he  put  it  cm  the  ground  that  the 
defendants  were  obriondy  wrongdoers.  No 
question  of  tolls  arose ;  the  plaintiff  had  held  a 
market  on  the  days  in  question  for  some  years, 
and  was  therefore  prima  facie  in  possession. 
This,  bowerer,  is  no  authority  for  the  proposition 
that  the  owner  of  a  fair  on  a  giren  day  with  tolls 
who  changes  the  day  without  licence  can  recover 
tolls.  The  Jord  proclaims  his  fair,  and  there* 
upon  everyone  has  prima  facie  the  right  to  buy 
and  sell  at  such  fair  toll  free  {Earl  of  Egremoni 
r.  Saul^  6  Ad.  &  EI.  924).  uid  It  the  lord  sues 
lor  toll  he  must  prove  his  title  thereto;  the 
pereons  buying  and  sdling  are  not  wnmgdoers. 
*'  Every  perscm  baa  of  common  right  a  liberty  of 
coming  mto  a  public  market  for  the  purpose  of 
baying  and  selling,*'  per  Gockbum.  C.J.  in 
Swindon,  &e.  t.  Panhwry  (27  L.  T.  Bep.  579), 
feiting  Mayor  of  Northampion  r.  Ward  (2  Strange, 
1238),  and  the  lord  has  against  tbem  such  rights 
only  as  he  can  prove;  in  this  case  the  fair  was 
not  held  on  the  plaintiff's  ground,  bat  in  the 
«treet«,  or  on  some  occasions  possibly  in 
Shaw's  field  with  Shaw's  permission.  The 
plaintifTs  predecessors  must  therefore  have  put 
in  evidence  his  charter,  and  on  its  production 
most  have  failed.  A.  market  or  fair  cannot  be  a 
1^^  market  or  fair  without  a  grant  of  the  right 
to  bold  it  on  the  day  claimed :  (Betuamin  v. 
Asutr9m,i  0.  B.  N.  S.  299).  Tolls  claimed  in 
reapeot  of  it  wen  not  recoverable.  I  find,  there- 
fore, that  in  1851  the  ^MntifTi  predeoeeaor  had 
no  riffht  to  demand  any  tolb  in  respect  of  tiie 
f^ralield  on  the  altered  days ;  and  that  the  con- 
tract  between  the  parties  in  1851  must  be  read  on 
this  basis.  I  now  turn  to  the  lease  itself,  and  I 
'  find  that  its  contents  are  entirely  consistent  with 
,  the  facts  which  I  have  stated.  It  recites  the 
'  feasor's  title  to  the  tolls  and  market  dues,  but  it 
is  silent  as  to  any  fair  tolls  or  dues ;  it  demises 
all  the  market  tolls  or  dues  without  any  qoali- 
fication,  and  then  excepts  and  reserves  to  the 
lessor  "all  fairs,  courts,  parquiaites  of  courts, 
royalties,  jurisdictions,  uanchises,  and  other 
manorial  rights  whatsoever,  other  than  the  said 
.toUs  and  premises  hereinbefore  granted" — that 
la  to  say,  although  the  market  tolls  on  the 
subject-matters  ot  the  demise  and  the  word  tolls 
is  mentioned  botii  before  and  after  the  exception, 
-there  is  an  entire  omisrion  of  any  mention  of 
tolls  with  reference  to  fairs.  I  do  not  of  coarse 
■ay  that  if  there  were  in  fact  any  tolls  in  respect 
-of  the  fairs,  they  would  not  be  duly  excepted  and 
.reserved;  but  on  the  point  of  construction,  the 
omisnon  of  all  expreea  reference  to  fair  toUs  ia 


strongly  corroborative  of  the  view  which  I  have 
expressed,  that  the  parties  were  contracting  irith 
the  knowledge  and  on  the  basis  that  there  were 
in  fact  no  fair  tolls.  But  if  this  were  not  so,  the> 
plaintifTs  contention  is  in  my  opinion  quite  un- 
tenable. It  must  extend  to  this — either  that 
such  muket  tolls  as  are  payable  on  fair  days  are 
not  demised,  or  that  if  they  are,  the  lessee  has  in 
some  way  or  other  a  duty  cast  on  bim  of  not 
collecting  his  own  mu-ket  dues  until  fair  dues  are 
paid,  or  of  ot^leoting  the  fiur  dnes  in  prsforaice 
to  Uie  market  dues  as  and  for  the  leaHr,  It  ia, 
in  my  opinion,  imposnble  that  a  grantor  can  ao 
derogate  from  his  own  srant  or  that  audi  a  mean- 
ing can  be  given  to  Uiia  demise  on  any  of  Hm 
ordinary  rnlm  of  oonstruotion.  Farther,  during 
the  six  years  prior  to  the  writ,  for  wluoh  an 
account  of  tolls  is  claimed,  it  ia  trae  that  tiua 
fur  has  been  proclaimed,  but  the  proclamation 
carries  with  it  no  right  to  bold  the  fair  on  the 
land  of  the  defendants.  No  buyiz^  or  selling  has 
taken  place  daring  these  six  years,  except  on  the 
land  <n  the  defendants;  and  it  is  certainly 
difficult  to'  see  how  the  plaintiff  can  claim 
that  the  leasees  are  not  only  bonnd  to  col- 
lect bis  tolls  for  him,  bat  also  to  provide  the 
land  on  which  the  fair  is  held.  Assuming  that 
the  plaintiff's  fairs  still  exist,  and  can  be  bSli  on 
the  proper  days,  they  cannot  be  held  on  the  defen- 
dantis'  und  witiioat  their  oonaent.  Than  it  is 
■aid  that  the  defendants  have  in  faot  reoeirod  fktr 
tolls  as  ntch,  and  some  colour  is  lent  to  thia 
contention  by  two  items  in  the  list  oi-  toUe  to  be 
taken  in  the  provision  market  of  the  16th  June 
1892 — viz. :  "  Stalls  in  market  vard,  Wednesdays, 
Saturdays,  per  lineal  foot,  2a.  Do.,  fairs  and 
stalb^es,  6d.  Eggs,  per  lot,  3d.  Do.,  fairs  and 
stallages,  Bd."  The  latter  toll  (i.e.,  6d.  on  eggs)  has 
never  been  taken — the  toll  has  been,  in  ^t,  the 
same  on  fait  days  as  on  market  days.  But  with 
reference  to  staUs,  the  facta  are  as  follows :  the 
defendants  provide  stalls  and  seats,  and  for  these 
they  charge  l^d.,  not  2d.,  on  maiket  days.  On  fair 
days  the;f  charge  the  same  toll  to  thur  old  cus- 
tomers— the  people  who  frequent  the  market 
— but  tiiey  ohatge  3a.  to  new  customers — to 
people  who  come  in  on  fair  days  only.  I  am  of 
opinion  that  those  toUa  are  not  fur  tcdls,  bat 
stallage  tdla :  a  fair  toll  is  payable  to  the  owner 
of  the  franohise  in  respect  of  goods  stdd  in  his 
fair  or  brought  into  the  fur  for  sale,  whether  he 
be  the  owner  of  the  stul  or  not,  and  bna  nothing  to 
do  with  the  ownership  of  the  soil ;  stallage  is  paid 
in  respect  of  some  use  of  the  soil,  and  can  be 
exacted  only  by  the  owner  of  the  soil.  It  is  suffi- 
cient to  refer  to  the  case  of  JIfavor  of  Northamp- 
ton V.  Ward  (2  Stm.  1238 ;  1  Wilson,  K.  B.  lOT. 
114)  and  Vuke  of  Bedford  v.  St.  Paul  (45  L.  T. 
Bep.  616).  The  land  on  which  t^e  stalls  stand 
belongs  to  the  defendants,  and  thev  make  a  chaive 
for  tm  exclusive  occupation  of  the  land  and  we 
convenience  of  stalls  thereon.  It  is  said  that  the 
fact  that  the  toll  is  increased  on  fair  days  is  fatal 
to  this  conclusion,  because  it  is  intended  that 
tolls  must  be  the  same  for  all  persons,  and  that  it 
follows  that  the  extra  l^d.  most  be  fair  tolL  In 
my  opinion  that  ia  not  tiie  law.  So  long  as  the 
lord  does  not  exceed  tiie  maximum  toll  that  be  is 
entitied  to  demand — t.e.,  a  reasonable  amount 
when  the  charter  spetnfies  no  sum  (Corporation  of 
Stamford  r.  Pawlett,  1  Gr.  A  J.  57,  and  it  is  not 
suggested  that  3d.  ia  unreasonable^he  may 
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ranit  all  w  a  part  of  tiie  toll  to  whomtoerer  he 

S'aaaes.  The  reasoning  in  the  case  ot  Hungerford 
ariet  Company  Ciiy  Steamboat  Company 
(3  L.  T.  Bep.  732;  3  El.  &  El.  365)  appUes,  in  my 
opinion,  to  tlie  present  case.  In  that  case  the  oom- 
pany  -were  authorised  hj  statute  to  take  tolls  in  re- 
tnm  for  services  to  the  pablic,and  Gockbam^CJ. 
in deliTerinethe  judgment  of  the  court,  consisting 
of  himself,  Hill  andBlackbnm.JJ.,  says  at  p.  380: 
"  We  were  at  first  struck  with  the  arenment  that 
aa  by  the  76bh  section  of  the  Hungerford  Uarket 
Act  (11  Geo.  4,  c.  Ixz.)  the  tolls  anthoriaed  to  be 
taken  are  required  to  be  fixed  and  amointad  hr 
fha  oomp(uij,a  toll  lower  than  that  so  fixed  oohm 
not  be  propwly  oonriderad  as  oonunc  widiiu  the 
terms  ot  ihe  power.  But 
answer  to  this  argnment  was  giren  by  theooTmsel 
for  the  plaintiffs,  and  that  the  true  construotion 
of  the  clause  in  qneation  is  that  the  tolls  must  be 
fixed  and  sppointed  in  order  to  commonicate 
to  the  pnblio  or  persons  interested  the  maximum 
toll  they  can  be  called  upon  to  pay,  learing  the 
right  <n  the  company  to  lower  or  remit  the  tolls  if 
it  othenrise  exist  wholly  untouched."  The  justi- 
fioation  forthe  grant  ox  tolls  in  a  xoarket  or  fair  is 
the  same  as  that  in  the  Hungerford  case — any 
serrioes  to  the  public  The  prindple  that  every- 
one may  waive  an  advantage  to  himself  applies 
as  much  to  the  owner  of  market  tolls  as  to  a 
rulwaf  or  steamboat  oompany.  I  aee  no  gnmnd 
on  whioh  the  variatkm  of  tolls  within  toe  doe 
limit  can  be  said  to  be  a  wrong  to  anyone.  This 
applies  to  all  toUa,  bat,  with  remrd  to  stallage, 
the  case  of  DvJm  Bufford  y.SmmeH  (3  ii.  & 
Aid.  366)  is  a  direct  anthorify  isst  the  variation 
wlum  cUfterent  prices  are  ohareed  for  different 
places  in  the  market.  It  is  said  that  these  tolls 
cannot  be  stallage,  because  the  defendants  are  not 
rated  in  reflect  of  them  ;  and  it  is  no  dtmbt  tme 
that  franchise  tolls,  as  distinguished  from  tolls  in 
respect  of  the  oocnpation  of  uie  land,  are  not  rate- 
able (S.  V.  Cant>ea.26L.T.Bep.574;  L.  Bep.  7 
Q.  B.  328) ;  bat  I  am  not  satisfied  on  the  evidence 
t£at  the  defendants  are  not  rated  in  respect  of 
these  tolls.  The  only  evidence  on  the  point  is  that 
Hr.FeatJiersttme,  the  defendants'  clerk,  stated  in 
oross-examinatifm  that  the  market  and  buildings 
were  rated,  but  not  the  bdls  ;  but  in  re-examina- 
tian  he  explained  that  lie  meant  the  toUa  were  not 
aen;iarately  rated ;  tiidr  default  or  mistake  oannot 
alter  the  ohanuitar  of  the  use  and  oconpaticm  of 
the  ground,  vhioh  ia  tibe  fast  on  vhich  the 
qnesnon  dniends.  There  can,  I  think,  be  no 
ooabt  thai  ine  l\d.  and  3<2.  are  stallage,  and  the 
qoestiim  as  to  ilie  payment  for  baskets,  which 
might  give  rise  to  more  difficulty,  does  not  arise, 
beranse  there  is  no  variation  of  the  tolls  in 
respect  thereof  on  marketand  fair  days.  Finally, 
it  was  urged  that  the  lease  contained  a  covenant 
that  the  leseees  would  do  nothing  to  prejudice  the 
right  of  the  lessors  to  receive  the  market  toUs ; 
and  it  was  said  that  as  these  sums  are  unequal, 
some  of  them  mast  be  either  too  much  or  too 
little:  if  toomuoh,  there  is  danger  to  the  charter; 
if  too  little,  the  lessor's  right  to  receive  the  larger 
sums  is  prejndioed.  It  is  sufficient  for  me  to  saj 
that  no  such  cause  of  acUon  is  pleaded  in  this 
oas^  and  I  oannot  regard  ^  oireach  of  this 
covenant  (if  it  ia  a  Ineaoh,  which  I  doubt) 
aa  aaj  answer  to  the  defendants'  oaae.  The 
action  wholly  fails,  and  mnat  be  dismissed  with 
eoata,  which  nndar  the  PnUic  AntlKvUies  Pto- 
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taction  Act  most  be  as  between  solidtor  and 

client. 

Scdititors :  AuAord  Bmi(K  and  Stmi.  tot  Jtfor. 
tJ^oZIs  and  BaU,  EastBetfbrd ;  Baker,  Lee*,  and 
Co. 


Feb.  26  and  27. 

(Before  Bucklst,  J.) 

Be  BuuMONT ;  Beaumont  v.  Ewbane.  (a) 

Donatio  mortis  causa— Ch^jfus — Preteniod  hut 
not  paid  in  donor'e  lifetime — ^Donor's  oocoihU 
at  bank  overdrawn — VaUdUy. 

The  ddivery  ef  ike  dmor's  eheqne  on  his  bamkara, 
which  viae  pretenied  by  the  donee  fhough  «of 
paid,  either  aetHoUy  or  eonsfrHcMvely,  b^re  Aa 

donot'e  death  : 
Seld,  not  a  good  donatio  mortis  oansi. 
Hewitt  V.  Kaye  (X.  Bep.  6  Eq.  198)  and  Be  Beak ; 

Beak  V.  Beak  (26  L  T.  Bep.  281 ;  L.  Bap.  13 

Eq.  48S) /oUowed. 
Bromley  v.  Branton  (18  L.  T.  Bep.  628 ;  L.  Bep.  & 

JBq.  275)  explained. 

On  the  19th  Feb.  1901  JL  Beaumont  waa  rtry 
ill  and  in  expectation  of  death.  His  lueoe  waa 
called  to  his  room,  and  he  told  her  he  mast  draw 
a  cheque  in  favour  of  his  sister,  Mrs.  Ewbank,  at 
once  for  fear  he  got  worse  and  was  unable  to 
do  it  at  aU.  The  niece  got  his  oheque-book,  and 
by  his  cUrectionB  filled  up  a  cheqoe  for  3002.  and 
he  signed  it.  He  did  not  juind  the  cheque  himself 
to  lojra.  Ewbank,  although  she  was  in  the  same 
honse,  but  it  was,  at  his  request,  handed  by  his 
niece  to  Mrs.  Ewbank  who,  on  the  following  day. 
sent  the  cheque  to  her  bankers  for  collection,  and 
they  presented  it  for  jpainnent  at  the  faanik  oa 
whiob  it  was  drawn  on  the  23rd  Feb.  Beanmont'* 
aocoimt  thore  was  overdrawn,  and  tbe  bank 
managOT  did  not  pay  tbe  cheque,  but  retnnied  it 
and  required  Beaumont's  signature  on  ^e  cheque- 
to  be  confirmed. 

On  the  25th  Feb.  Beaumont  died,  and  the 
oheque  was  never  caahed. 

The  question  now  arose  whether  Beaumonf » 
exeoators  ought  to  pay  Mrs.  Ewbank  the  3001. 

There  was  some  conflict  of  testimony  as  to 
whether  the  bank  manager  did  not  pa;  the  cheqae 
because  he  doubted  the  signature  or  Decaase  tbe 
account  was  overdrawn,  bat  bis  Lordship  held 
that  the  manager  was  prepared  to  lend  tbe  mon^ 
to  pay  the  cheque,  subject  to  hia  bring  satiafiad 
that  the  signatore  waa  correct. 

P.  IKtidal-Bdberteon   for  £he  exeoctw  of 

Beaumont. 

C.  H.  Sargani  for  Mrs.  Ewbank.— There  waa  a 
donatio  mortis  eaued  of  the  cheque.  The  infwettoa 
from  the  facts  is  that  the  deceased  intended  th» 
cheque  or  its  proceeds,  if  caahed,  to  be  returned  if 
he  recovered: 

1  W.  *  T.  Equity  Cum,  7Ui  edit,  toL  I» 

p.  404; 

Gardner  v.  Parker,  3  Madd.  184. 

Fnrtker,  there  was  a  suffident  tradiiio  as  tbo- 
oheqne  was  preamted  before  the  dcmor'a  dnntli, 
and  the  bank  was  prepared  to  give  credit.  Tlie- 
fact  that  the  banker  made  a  mistaike  as  to  tba- 
signature  makes  no  differenoe.   In  all  the  caoea 

W  aapqgttd  ty  H.  Psocraa,  Ksi|,,Jl>iftotii  ttklew. 
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prfMentetkn  and  not  payment  is  treated  aa  the 
vital  dnmnutaaoe: 

IhigMd  T.  Slvm,  1  BU.  (N.  S.)  4»7  :  30  B.  B.  69 ; 

FwlT.  FmI,  8  L.  T.  Bap.  S28  ;  87  Biav.  SOSj 

BmnU  T.  Xa.y»  (wH  mvtp.)  ; 

Jwwlgy  T.  Awitm  («M  mp.) : 

B«  Biaif  Btot  t.  Baok  (nW  m;>.) : 

B«  JWMdf  Jtutin  V.  Xnd,  43  L.  T.  Bep.  117  :  15 
Oh.  Dhr.  $51 ; 

Chidmfln'  Bill*  of  Kxohanfs,  51^  adit.,  p.  350. 

A.  cheqoe  of  a  peiwm  other  than  the  donor  is 
a  Talid  snbjeoUmatter  of  a  dmatio  moriU  «aMa, 
whether  it  la  paid  in  the  donor's  lifetime  or  not, 
and  whetlier  there  are  funds  to  meet  it  or  not. 
In  BeDiOon ;  Dtdfin  v.  Duffin  (62  L.  T.  Bep.  614 ; 
44  Gh.  Div.  76,  81)  lindleT,  L.J.  doubted  whether 
thore  was  anr  distinotion  between  the  donor^a  own 
cheque  and  that  of  a  third  person.  The  executors 
ought  to  pay  Mrs.  Ewbank  that  which  the  donor 
intended  her  to  hare.  Ther  are  tmstees  for  her 
of  the  amount  hj  which  tne  estate  is  the  richer 
throQgh  the  cheque  not  having  been  paid. 

A.  H.  JtMttl  for  the  residaary  legatees. — There 
was  not  a  good  donatio  vwrHt  catuct  because  there 
was  no  intention  on  the  part  of  Beaamont  that, 
if  he  recovered,  the  amount  of  the  cheque  should 
be  pud  ImcIe  : 

Cain  V.  Jtroon,  74  L.  T.  Bep.  728 ;  (1896)  2  Q.  B. 
283. 

This  was  at  the  most  a  gift  intw  vivot  at  a  obeqa^— 
Chat  is,  a  maaubta  ci^bto  of  being  rsndced  until 

paymwit : 

Mdvtard*  v.  JoMt,  1  H.  A  C.  8X6,  SSS;  48  B.  B. 

178  J 

Bjbs  on  Bills.  16(h  edit,  p.  206. 
Notice  of  the  donor's  death  was  a  revocation  of 
the  baaVs  anthority  to  pay.  BromUy  v.  Brwiion 
{vbi  mn.),  so  far  aa  it  is  good  law,  does  not  ap^ly. 
Han  the  dowv  was  in  default  in  not  keepmg 
the  baak  in  fonda  to  pay  the  cheque,  and  the 
bank  was  muter  no  oUioatinL  to  p^r.  A  (dtoqoa 
is  not  an  aqnitaiUa  assignmnnt  o(  the  cbftwo's 
baJanaa  ai  hia  banksn : 

IbpMtMn  Y.  Arsfar,  L.  Bi^  19  Eq.74; 

Btns  flC  Ezshsaga  Aet  1888  (45  A  46  Ylet  c  61), 
1.58. 
Be  also  rafemd  to 

WIIHama  on  Eieenlors,  9tt  edit.,  pp.  «83,  686,  688. 
rBucKi.XT,  J.  referred  to  BolU  v.  Peotva  (36 
I.  T.  Bep.  438  ;  5  Oh.  Div.  730.] 
Sargani  replied. 

Bqgelbt,  J. — The  question  to  be  determined 
is  whethor  the  deceased  made  a  valid  donafto 
morti$  eaittd  to  his  sister,  Mrs.  Eva  Ewbank,  of  a 
•om  of  3002.  Subject  to  a  more  accurate  state- 
ment ot  tlie  facta  hereafter,  it  is  sufficient  for  the 
momeast  to  say  that  the  set  which  the  deceased 
^  waa  to  hud,  or  oanae  to  be  handed,  to  Us 
4nster  a  cheque  fbr  300L,  which  before  his  death 
was  not  paid.  Donatio  morfts  emuA  is  a  singular 
iorm  of  gift.  It  is,  if  I  may  use  the  expres- 
sion, of  an  amphibious  natare — ^neither  a  com- 
plete disftoution  inter  vivoi  nor  a  testamentary 
gift  It  IS  something  done  by  which  the  donee  is 
to  have  an  absolute  title  if  the  donor  dies,  but 
not  otherwise.  If  he  dies,  the  donee's  title 
becomes  absolute,  and  becomes  absolute  not 
under  but  t^ainst  tiie  executor  of  the  donor.  In 
order  to  constitute  a  valid  donoiia  mortis  eautd 
the  gift  must  be  one  intended  to  take  complete 
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effect  only  in  the  event  of  the  ■dtmor's  dei^ 
The  ooort  must  find  aa  a  &ot  that  the  donor  did 
not  intend  tiie  gift  to  be  absolute  if  he  did  not 
die.  It  ia  not  ncoesaary  to  find  that  in  emesB 
words,  but  that  must  be  the  true  inference  from 
the  f^cts  ot  the  caae.  To  read  from  the  jndg- 
ment  of  Sir  John  Leach  in  Qardnor  t.  Pmrlur 
(ttfri  «ifp.).  at  p.  185 :  "  It  was  the  iutoilxott  of 
the  donor  that  it  should  be  held  as  a  ^ift  only  in 
case  of  his  death.  If  a  gift  is  made  in  expwta* 
tion  of  death,  there  is  an  implied  condition  that 
it  is  to  be  held  only  in  the  event  of  deatti."  That, 
therefore,  is  a  qnestion  of  fact  to  answer  as  best 
one  can.  Is  it  under  the  circumstances  of  the 
caae  to  be  inferred  that  the  gift  was  not  present 
and  absolute,  but  was  cmly  to  take  effect  in  case 
of  death  V  In  Dvffisld  v.  Elwn  (I  Sim  A  St.  239) 
Sir  John  Leach  lield  that  a  mort^^ge  or  bond 
given  as  a  collateral  security  for  monef  due  on 
mortgageoould  not  be  made  thesuhject  of  ademotvo 
mortia  catud.  That  deeision  waa  reversed  1^ 
Lord  £ld(m,  sitting  in  thff  Hooae  of  Lords  (nM 
tup.),  who  thoe  p(rfntad  out  that  in  a  oaae  of 
donatio  morCts  eauiA  the  qneeUon  is  not  dndlar 
to  ttiat  which  ariaea  where  a  court  of  eqnitT  ia 
asked  to  ^ve  complete  effect  to  an  incomplete 
vc^nntaiT  oonTe;panoe,  because  it  is  of  the  very 
nature  of  a  donano  morfts  eaufti  t^t  the  title  of  the 
donee  is  not  complete  till  the  donor  is  dead.  The 
qoesti(m  is  not  whether  the  donee  has  acquired  a 
complete  title,  but  whether  he  has  aoquired  a 
right  agunst  the  legal  personal  repreaenmiTe  of 
the  donor  to  have  his  title  made  complete — that 
is,  whettier  the  l^al  personal  repreeentatiTe  is  a 
trustee  for  the  donee.  Lord  Eldon,  at  p.  590, 
points  that  out,  and  concludes  :  *'  The  opinion 
which  I  have  formed  is,  that  this  is  a  good 
donatio  morfts  eauoA,  raising  by  operation  of  law 
a  trust."  Accordingly,  up<Hi  the  prin(^le  of 
IhtjfMd  T.  Eba»i,  the  following  haveWn  held  to 
be  good  dotM<Mm«s  morfts  emiiaAt  Rrst,  a  pro- 
miasory  note  payable  to  the  order  of  the  deceased, 
but  not  indoned  (Feal  Vaol,  wH  sap.); 
secondly,  Mils  olt  exchange  to  the  order  of  the 
deceased,  which  from  the  report  I  gather,  though 
it  is  not  distinoUy  stated,  had  been  indorsed 
by  ilie  donor ;  but  this,  however,  is  unimportant 
(JZonMn  V.  Wegnelin,  27  Beav.  909);  thirdly, 
bills  of  exdiange  in  &,vour  ol  the  deceased,  or 
order,  unindormd  {Bo  Mead ;  Auttin  v.  Ifeod, 
ufrt  sup.) ;  fourthly,  a  cheque  payable  to  the 
donor  or  yorder  and  unindorsed  {CUment  v.  Chee$- 
man,  27  Oh.  Div.  631) ;  and.  lastly,  a  deposit  note 
of  tbe  London  and  Westminster  Bank  {Be  DiUon ; 
Jhiffin  V.  DuMn,  vbi  tup.).  In  all  theae  cases  of 
mortgage  debt,  promissoiy  note,  bill  of  exchange, 
and  deposit  reo^pt,  the  donee  had  not  got  a  com- 
plete  titie,  but  there  had  hem  handed  over  to  him 
the  indteia  ^  Iproperty^hat  ia,  the  proper^ 
had  been  f^ven  to  aim  on  terms  that  it  was  to 
be  his  if  the  donor  died— and  agsinat  the  legiU. 
personal  representative  of  the  donor  he  coald  say, 
in  the  caae  of  a  mortgage  debt,  "  sue  the  mort- 
g^^r,"  and  in  the  case  of  a  bill  of  exchange, 
"  lend  me  your  name  so  as  to  make  effectual  the 
trust  in  my  favour."  But  how  does  the  matter 
stand  as  regards  the  deceased's  own  cheque  P  It 
is  plain  law  that  a  donor's  own  cheque  in  favour 
of  another  and  handed  to  that  other,  does  not 
operato  as  an  equitable  assignment  in  favour  of 
the  donee  of  the  donor's  balance  at  his  bankers : 
(fiopKnson  r.  fWmfsr  (ubi  tvp.).  The  ffteqiuiB 
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no  mora  tiiaa  a  ravooable  mandate  wluch  thfl 
drawer  can  at  any  time  befwe  pavmant  rarobe, 
and  which  in  the  event  of  hie  daaut  u  iptofaoto 
rerotod,  and  beoomae  iaapmatire.  If  heSon  the 
domo^u  death  the  eheqne  ia  preeented  and  paid, 
the  donee  reeeives  money,  and  there  ia  no  qnei- 
turn  of  a  donatio  mortia  eautd  d  a  oheqne.  The 
only  qnestion,  then,  is  whether  the  money  was 
reoeired  on  the  terms  that  the  donee  should  only 
keep  it  if  the  donor  died.    Bat  if  the  oheqoe  be 
not  preeented  or  paid  before  the  donor's  death, 
it  is  no  more  than  an  ineflectnal  rerocable  order 
which  is  revoked  by  the  donor's  death.  For 
that  proposition  I  refer  to  Heioitt  v.  Kaye  {ubi 
ffup.)  and  Bs  Betik ;  Beak  v.  Beak  (uit  anp.). 
In  the  latter  case  thme  was  an  additional  feature 
whidi  Baoon,  y.O.  held  made  no  difEarenoe—viz., 
the  deiUvwy  of  a  banker^!  pase  book,  whidi  may 
be  laid  to  Milie  banters  aoknowledj{ement  <rf  a 
debt.    Bnt  the  Yio^Ohanoellor  held  it  was  no 
further  dispontion  of  property  than  waa  effected 
by  the  delivery  of  the  eheqne.   In  Be  DiUon  ; 
i>u0%  T.  Dvmn  (u&t  nw.)— 'a  case  of  a  deposit 
note— Ij«d  Lbidley  said :  "  It  in  said  that  bera 
there  was  no  goodoonaito  mortit  cavsA,  beoanee  a 
man  cannot  make  such  a  gift  of  hie  own  eheqne. 
I  will  aaanme  that  to  be  correct,  though  I  think 
it  ma^  some  day  require  oonaideratiou ;  but 
asaummg  it  to  be  oorrect,  I  think  it  does  not  dis- 
pose of  the  present  case."    Now,  if  the  doctrine 
of  HeiBitt  v,  Kaye  and  Be  Beak ;  Beak  v.  Beak  ia 
to  be  reconsidered,  it  must  be  in  a  higher  court 
than  tMa.  Those  are  authorities  bindmg  on  me, 
and  I  follow  them.   But,  as  the  parties  may  wish 
tof  carry  this  case  fnrtber,  I  desire  to  state  my 
own  view  of  tiie  law.    It  a^eara  to  me  tliat  in 
all  thoee  oaeea  <rf  mortgage  deU^  promiaaory 
notes,  &0.,  that  whidt  waa  handed  ovor  hj  the 
deoeaaed  to  the  donee,  waa  pn^ierl^  or  indma  of 
proper^  belonging  to  the  donor.    The  donor's 
cheque  is  not  property  at  all.    It  is  a  mere 
revocable  mandate— it  is  not   the  handing  of 
money.   If  the  donee  goes  to  the  banker  and  the 
banker  does  an  act,  eitner  by  paying  the  cheq  ue  or 
by  nndertaking  to  bold  the  amount  (rf  it  for  the 
<wnee,  there  ia  a  iraditio  thus  ocmstituted — a 
delivery  of  property.    If  the  cheque  is  acted  on 
thus,  you  may  reach  an  equitable  aasignment 
of  the  amount  to  the  credit  of  the  donor,  pro 
tantOt  at  the  bank.   Bat  unless  you  get  as  far  as 
that,  there  is  no  delivery  of  property  at  all,  bat 
only  an  order  which,  if  acted  npon,  will  lead  to 
tiie  passing   of  property.    Tne  dedsion  of 
Stnart,  Y.O.  in  BromUy  v.  Brunton  (wU  mp.)  at 
first  puzzled  me.    Thoe  the  deoeaaed  gave  a 
oheqne  to  tiie  donee  who  preaented  it  at  the  bank, 
ttw  donmr'a  aooonnt  beuig'in  ere^t;  bnt  the 
banker  waa  not  son  aboat  the  dgnatnre  and 
vriabad  to  verify  it,  and  refused  payment  on  that 
ground.  The  donor  died,  and  the  cheque  had  not 
been  piud.   The  Vioe-Chancellor  held  that  them 
waa  a  complete  gift  infer  vivos  of  the  amount  of 
the  eheqne.  That  decision  must  have  been  based 
on  one  of  two  grounds— either  that  the  cheque 
was  constructivdy  paid  when  the  banker  received 
it,  and  substantially  said :  "  I  vrill  pay  this,  but 
must  see  that  the  signature  is  all  right,"  so  that 
you  set  payment  rnernd  back  to  a  time  before 
the  math  of  the  donor ;  or  the  banker  was  to  be 
taken  to  have  said :  '*  The  account  ia  in  credit ;  I 
will  hold  the  requisite  amount  for  yon  to  anawer 
the  cheque  ant^oDt  to  my  b«ng  eMiiafied  as  to  the 
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signatnreu**  That  may  have  been  by  reason  oi 
tlw  act  of  the  banker  a  good  equitable  aamsn- 
ment.  TheTioe-ChanoeUorsaid,atp.  277:  **Tlw 
effect  of  the  cheque  was  to  appr(^>nate  so  mndb 
of  the  donor's  mouOT,  and  my  opnion  is  that  the 
funds,  the  sabjeot  of  the  gift,  are  in  the  hands  of 
the  exeentora  jnst  aa  much  liable  to  the  payment 
of  the  cheque  as  they  were  in  the  hands  of  tiie 
bankers."  I  cannot  suppose  that  the  7ice-Ghan- 
cellor  meant  by  that  that  a  cheque  is  an  equitable 
aangnment.  li  you  inaert  these  irords,  and  read 
it  in  this  way,  it  is  sound:  "The  effect  of  the 
oheqne  and  of  the  banker's  action  in  respect  of  it^ 
was  to  appn^riate  so  much  of  the  donor  s  money 
to  meet  the  cheque."  The  bank  there  had  in 
effect  hononred  the  cheque.  If  so  read  Sromlep 
V.  BnmUm  does  not  seem  in  oonfliot  inUi  BnnU 
V.  Kay  and  Be  Beak ;  Beak  v.  Beak ;  and  I  think 
all  the  authorities  are  r^tly  to  the  effect  that 
the  dxma^t  own  eheqne  g^ven  and  not  aoted  on  b^ 
paymeutf  eitiier  actaally  or  constructively  made, 
wiU  not  oonstitnte  a  valid  donatio  morUa  eanaA. 
With  that  statement  of  the  law,  I  will  state  ahmi^ 
what  the  facts  are  in  this  particular  case.  [His 
Lordship  then  stated  the  facts  as  above,  and  oon. 
tinned  :J  The  delivery  by  the  nieoe  to  the  sister 
was,  for  the  pnrpoee  of  a  donatio  mortis  eatud,  aa 
effectual  as  if  the  deceased  had  given  it  himself. 
The  circumstances  were  such  as  that  I  infer  he 
gave  it  in  anticipation  of  his  death,  and  to  take 
effect  as  a  donatio  nwrtie  catud  if  he  died. 
Bat  the  1^;;^  resalt  is,  that  in  the  first  place 
there  cannot  have  been,  aa  in  Bromley  v.  Brmton* 
anything  which,  by  coupling  the  deceased's  act 
and  the  banker's  act,  o<matitated  an  equitable 
asngnment  oC  moneys  in  the  bankar'a  handa, 
beoanse  there  were  none  auoh.  Even  if  the 
banker  waa  nunded  to  lend,  it  waa  not  Un^ng 
on  him,  beoanse  there  waa  no  oonnderatim 
moving  at  alL  It  wond  have  been  a  purely  volun- 
tary promiae ;  and  if,  when  the  eheqne  came  back 
with  the  ai^piatnre  confirmed,  he  had  aud  **  I  will 
not  lend,"  he  would  have  beui  within  his  righta. 
The  donee  acquired  no  righta,  bnt  a  mere  expecta- 
tion. Even  if  the  banker  did  not  ohange  his  mind, 
bnt  remained  in  the  mind  to  lend,  still  an  agree- 
ment to  lend  is  not  an  enforceable  agreement,  and 
the  donee  aoqaired  no  right  to  property.  I  hold,, 
therefore,  that  there  was  no  valid  donatio  mortis 
eausd  for  two  reasons — first,  because  the  mere 
drawing  by  the  deceased  of  a  cheque  and  the 
>ut■T^f^^ng  over  of  the  cheque  to  the  drawee,  coupled 
with  the  subsequent  acta,  did  not  amount  to  encb 
a  delivery  or  tradiiio  aa  ia  required  in  order  to 
give  the  dmee  a  right  to  the  cheqoe  to  beoraie 
abeolnte  in  the  event  at  the  death  at  the  dcmor ; 
aeoottd^,  tiiat  even  if  it  m^t  have  been  enoogb 
if  the  account  bad  been  in  credit,  yet»  inasmnoh 
aa  it  was  in  debit,  there  oould  not  be  any  aneb 
right.  Suppose  the  case  of  a  cheque  fpma  hy  a 
person  senoualy  ill,  and  the  dcmee  ^oea  to  the 
bank — say  a  small  country  branch — ^}ust  before 
dosing  hours,  and  presents  the  cheque,  and  the 
cashier,  who  may  be  the  only  person  in  oharge, 
says  be  is  in  a  hurry  to  catch  a  trmn,  and  aaka 
tbe  drawee  to  oall  in  the  morning  aa  a  favoar  to 
him,  and  says  he  will  ^y  the  oheqne  then,  and 
the  drawee  says  he  will,  and  the  drawer  ^ea 
during  the  night.  If  that  is  so,  the  bank, 
ondertaking  to  pay  the  next  morning,  may  have 
appropriated  a  samdent  amount  of  the  credit 
bnunce  to  meet  the  cheqne.^<-^hat  n^ht  be  a 
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good  damaiio  mortit  eenud,  bat  here  tiie  facte  do 
Bot  eonw  in  to  that.  There  wee  not  mj  piomiee 
to  vaj,  in  not^  whan  the  oheqne  wm  praeented, 
ua  u  thia  aoooimt  was  in  dan^  tiiem  ooold  not 
hftTe  been  a  premiae  to  pay,  bnt  onlj  a  prondee 
to  lend.  Ontheee^nmiMBllioldthatthmiBno 
valid  AmoMo  «mm4u  eamd. 

SoUoiton  for  the  pUntifl  and  the  raaidoary 
legataee,  Lovmdet  and  5m,  agenta  lor  Qrifith, 
jiavUf  and  Smith,  Brighton. 

SoBoiton  f6r  Hra.  Ewbank,  Bt.  Betrhe  BUuUm 
and  Wi»g. 


Saturday,  FA.  1. 
(Before  Badt,  J.) 
Se  Fkknilxt'b  Tbubtb.  (a) 

IFOt— GF^  to  /amaiM  tmlfc  rsalnimi  m  onliotpo- 
<£e»— AUa  ojpaiiui  jMrpetii«M« — BeMtraint  on 
oimHeipatUm  vaUi  a*  to  akare*  f«mait»  bom 
im  Ou  tot<tttor*a  l{fMm»  tJumgh  void  a»  to  iAofw 
Iff  Mom  horn  €^Uirvta)rd». 

A  toafoior  wkohadm<«d  j»ro|>«H«M<riwtoa«  MfNm 
trattfor  hit  daiughtert  for  li^  wUh  r«mamd»r 
for  iheir  chUdrm  directed  that  the  prooUiotu 
for  hit  datightert  and  iMr  ehUSren,  being 
femxAn,  ehavXd  be  for  their  retpeeHve  aeparaie 
u»»  without  power  o/  aniijijiation. 

Sold,  that  the  reetraint  on  oatteuwtton  imf>o$od 
on  the  tharee  of  the  female  ehUdren  of  the 
teetator^B  daughtin  woe  valid  at  to  the  tharet 
of  thote  bom  in  the  tettator't  lifetime,  though 
void  €u  to  the  tharet  of  thote  bom  t^tervoardt. 

Herbert  v.  WeUter  (15  CA.  IHv.  610)  foOovftd. 

Be  BidleT;  Bnokton  v.  Bar  (41  L.  T.  Rop.  386 } 
11  Ch.  mo.  645)  dittonttdfrom, 

Pbtitioh. 

B;  hi*  will,  dated  the  8th  Feb.  1844,  George 
Ferneley  doriaed  and  bequeathed  the  residue  of 
bis  real  and  personal  estate  to  trnsteea  upon 
tmei  to  sell  and  oonrert  the  same  ab  therein  men- 
tioned and  to  divide  the  proceeds  into  fonr  equal 
]9arts,  and  as  to  one  foorUi  part  upon  trost 
tio  pay  lOOOZ.,  part  theraof,  to  hia  danghter 
BetsT,  Qia  wifo  oC  Thomaa  Oookerill  Wriglej, 
tot  her  a^arate  nae,  and  to  inveat  the  renudn- 
der  and  ataad  poaaeaaed  thereof  in  tmat 
dnring  the  lifto  of  his  said  danghter  to  pay  the 
inoome  to  each  person  or  poreona  as  she  should, 
bnt  not  by  way  of  anticipation  appoint,  and  in 
default  of  and  sabjeot  to  any  such  appointment, 
into  her  own  bands;  and  after  the  decease  of 
hie  aaid  daughter  the  teetator  directed  that  his 
tmstees  should  stand  possessed  thereof  in  tnut  for 
all  and  erery  the  chud  and  children  of  his  sfud 
daughter  who  should  attain  twenty-one  or  marry 
in  eqnal  shares  of  more  than  one.  And  as  to 
one  other  fourth  part,  upon  trust  to  pay  lOOOI. 
part  thereof  to  his  danghter  Esther,  and  to  invest 
tiie  remainder  and  ataad  possessed  of  the  invest- 
menta  and  the  income  thereof  upon  the  like  trusts  in 
all  leapeots^  and  particularly  against  anddpatiai, 
for  tw  begaaftt  of  hia  danghter  Esther  and  her 
ckildrenaa  were  daobred  raapectina  the  remainder 
of  the  firsb-mentioDed  one  fourth  part  therein* 
before  ififm  for  the  benefit  of  hia  danghter  Betsy 
Wr^li^  and  her  children.  And  tlie  testator  pro- 
ceeded aa  fdlowa : 

Froridad  slw^rs  and  I  do  hsreb;  order  and  direat 
U)  a^Kirwd  Iv  J.  TkOBISiH,  £aq.,  BurtoMMt-lAW. 
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that  til*  ssTsral  pcorUims  hsrtia  aad*  for  ny  *BiA 
dsaglitsn  ud  thair  oUldz«n  and  abo  for  aay  otter 
persons  or  panon  bdng  famala*  daUI  be  for  tiuir 
TMptotiT*  own  lole  sad  stpani*  in*  and  baiMfit,  and 
that  tbtir  rvipsotiro  reodpti  nndsr  th«ir  n^eotlT*  band* 
or  th*  reodpt  or  r«o«ipta  of  laah  per*(m  or  persons  as 
ibey  n«peotiTel7  ehaU  appoint  to  zmsIt*  the  mud*  shaU 
b«  the  only  effeotnal  diaoharge  and  discharges  for  the 
same,  notwithstsadiay  any  eovertar*  to  th*  sad  iha^ 
the  sassa  wv  b*  for  tiwir  raapeottTe  aspsamie  naln- 
taoaao*  and  support  and  not  to  be  pdid  to  thsoi  by 
antiolpation. 

By  a  oo^oU,  dated  the  6th  Uay  1848,  the 
testator  ^ve  hia  danghtera  power  to  appoint  hj 
will  life  intereata  in  weir  aharea  to  their  re^Mo- 
tire  husbands. 

In  July  1844  the  testator's  daughter  Esther 
intermarried  with  T.  "W,  Wiley,  and  had  seven 
children  br  him,  of  whom  one  daughter,  Helen, 
was  bom  before  the  death  of  the  testator,  which 
took  pbce  on  the  3rd  March  1850. 

Esther  Wiley  died  in  June  1875,  baring 
appointed  a  life  interest  in  her  aihare  to  her  hus- 
band T.  W,  Wiley. 

In  April  1872  Helen  Wiley  married  Silvio  Fugl, 
a  Dane  domiciled  in  Denmark,  and  in  1885  she 
joined  with  her  husband  in  mort^ging  her  share 
of  Uie  teetator'a  estate  to  secure  oCK)!. 

In  1892  aha  obtained  a  divwoe  from  her 
husband. 

In  Sept  1900  T.  W.  Wiley  died. 

In  July  1901  the  aorviving  trustees  of  1^ 
testator's  will  paid  into  court  the  sum  of 
11241. 7t.  8d.  the  amount  of  Helen  Fogl'a  ahare  of 
the  testatoi^a  eatate. 

Thia  waa  a  petition  presented  b^  Helen  Fogl 
for  payment  out  to  her  of  the  sum  in  court. 

Gordon  for  Esther  FogL— The  petitiMier  ia 
entitled  to  the  sum  in  court,  unce  the  morteaffe 
by  her  d  her  share  ia  void  by  reason  of  tbe 
reatrunt  on  anticipation  to  which  it  waa  subject- 
under  the  teetator'a  will,  which  reatraint  waa  valid 
aa  to  her  share,  since  she  was  bom  before  the 
testator's  death. 

Eerbert  r.  Wtbtter,  15  Cb.  Dir.  610. 
There  Hall  V.O.  followed  Wilton  t.  Wilton  (4 
Jnr.  K.  S.  1076)  in  preference  to  the  deotaton  of 
•  Jessel,  M.B.  in  Be  Ridley  ;  Buektoa  r.  Hay  (41 
L.  T.  Bep.  336 ;  11  Ob.  Dir.  645)  and  his  own 
decision  in  Be  Miehael't  TrutU  (46  L.  J.  651,  Oh.) 
It  is  void,  however,  in  respect  of  the  sharos  of 
children  bom  after  the  testator's  death  : 

Be  RuueU;  DorrM  v.  DorrM,  73  L.  T.B^  195  ^ 
(1895)  2  Ch.  698. 

jB.  J.  Parker  for  the  mortoagee. — The  restnunt 
on  anticipation  upon  the  shares  of  a  class  of 
hen^iaries,  some  of  whom  were  bom  after  the 
testator's  ^ath,  is  void  aa  to  the  ahaiea  ci  all 
members  of  the  class. 
ReRitUey  (uii  tup.) ; 
Armitage  v.  Coatee,  85  Bsar.  1 ; 
Cooper  T.  Lareehe,  48  L.  T.  Bsp.  794 1  17  Ch.  IMv, 
868. 

W.  H.  Cotent-Kard/y  for  the  tmatee  of  the 
testator's  wUl. 

Eadt,  J.—In  the  case  of  Herbert  t.  Wt^tter 
(w&t  lup.)  Hall.  T.O.  had  the  judgment  of  Jeesel, 
M.B.  in  Be  BiHeg;  Bnckton  t.  Haiy  {uhi  sup.) 
before  him,  and  neverfcheleaa  followed  what 
appears  to  me  to  be  the  sounder  rule.  I  shall 
follow  the  decision  of  HaU,  Y,Q^  wd^declare< 


Jfo  FBBMBLlT'a  TSITBU. 


414-VoI.  LZZXVI.] 


THB  LAW  TDfES, 


[lbjM,190B. 


Okm.  Dir.] 


the  reetnunt  on  anticipation  good  and  the  mort- 
gage Toid. 

SoHoitmt  Siater,  SeOu.  WiUiamMn,  OotUy, 
and  TuUoek,  Manchester ;  OWbrd  and  Son,  Wan- 
•ohesto:  i .  Buak,  MeUor,  and  JVorni. 


JU.  H 18,  and  22. 

(Before  Ea1>t,  J.) 

Be  FixcocE ;  £blcet  v.  Habbisok.  (a) 

Pawer—Marrud  vnman^WiU-^Otnetvl  powers 
AdnUnUtratUm  loHh  fhe  wUl  annemd. 

A  numied  womant  who  died  during  her  hvMband'$ 
lifetime,  had  a  general  fower  empoinimeni 
OMT  a  fund  pereonaUjf,  in  vihuh  the  hiubani 
had  a  life  inieireef.  In  eaereiee  of  &iai  poioer 
ehe  bv  wiU  tgtpoinied  ike  fand  <o  her  brqf  ^ 
and  nsfsr  upon  tnut  to  pay  a  legacy,  and  divide 
the  retidtte  among  certain  penone,  and  she  ap- 
pointed her  brother  and  sister  executor  and 
eaeecutriai  The  wife  died  in  1882,  the  huehand 
died  in  1900.  and  the  brother  and  _ei$ter  died 
without  proving  the  will.  Letters  of  adminiB~ 
tration  were  granted  on  the  31$t  May  1900. 
The  guetUon  raieed  waa  whether  'the  adwtnie- 
trator  could  give  a  good  receipt  for  the  appointed 
fund. 

Held,  that  the  <idminiMtrator  could  give  a  good 
receipt. 

This  was  an  orlfflnatinK  sammons  to  determine 
whether  an  administrator  with  the  will  aunuad 
was  able  to  t^ve  a  good  receipt  for  a  fund. 

-  By  an  ante-nnptial  settlement,  dated  the  20th 
Jan.  1875  certain  funds  w«e  settled  in  the  erents 
that  happmed  after  the  death  oi  the  husband 
upon  tmst  for  enoh  pantms  as  the  wife  shoiild 
daring  oorertnre  bj  will  or  codicil  applet. 

The  marriage  was  solemnised  on  the  Slat  Jan. 
1875. 

The  wife  Made  a  will  dated  30th  Sept.  1880.  and 
referred  to  the  settlement  and  to  her  power  of 
appointment)  and  diraoted  that  the  settled  funds 
oUier  than  policy  moneys)  should  be  paid  or 
transferred  to  her  sister  E.  J.  Ogilrie,  and  her 
brother  G.  F,  O^lvie,  upon  tmst  to  pay  a  legaor 
cf  2001.  and  diride  the  residue  amonsr  named 
persons,  and  B.  J.  Ogilrie  and  0.  F.  Oguvie  were 
appointed  eieontrii  and  ezecutOT. 

The  wife  made  a  codicil  not  affecting  the  trust 
fntids,  and  died  on  the  14th  Sept.  1£®2,  leaTing 
no  estate  other  than  the  tmst  funds  and  no 
•debts. 

The  hosband  died  on  the  fith  April  1900,  and 
both  E.  J.  O^Tie  and  C.  F.  Ogilrie  died  without 
proring  the  inlL 

Admmistration,  with  the  will  and  codidl  an- 
nexed, was  granted  to  the  pliuntiff  on  the  Slst 
May  1901. 

A.  J.  Chitly  for  the  administratrix. —•  The 
executors  could  have  given  a  good  reo«pt : 

Fanrell  on  Powers,  2ad  edit,  p.  325  ; 
Re  Philbridi't  Truett,  18  L.  T.  Btp.  SOO  ; 
Be  Boehin'e  Trutte,  85  L.  T.  Bsp.  935 ;  0  Cb.  Dtr. 
281; 

Sayee  r.  Oatle^,  2G  L.  T.  Bsp.  816;  L.  Bep.  14 
Eq.l. 

The  fnnds  are  equitable  assets  for  the  payment  of 

(a)  BeporMd  bj  U.  B  Hahiitos,  Esq.,  Burltter^tplAw. 


debts  although  the  wife  died  before  the  ICarriad 
-Woman's  Froperiy  Act  1882 : 

Vaufhan  r.  Vanderetsfen,  2  Dmw,  185 ; 

London  Charterei  Bant  ef  AttrireUm  T.iWwridre, 
2»h.T.  Bqp*  186  ;  t.  Bq>.  4  P.C.  572  : 

Be  Pinide'e  BetOemetU,  41  L.  T.  Bop.  579  ;  12  Ch. 
Dir.  967. 

The  administratrix  with  tfae  wUl  wmsxed  has  & 
,right  to  xecelTe  tiie  ^pointed  funds. 

•  JfoHsUt  for  the  tmstoe  of  tiie  eetUement — An 
admini^mtrix,  who  only  takes  virMe  offieiij  can 
oaij  daka  legal  assets,  and  cannot  give  a  noApt 
for  the  j^^Kunted  fund : 

Be  PhOMd^e  Truate  (uii  rap.) ; 
Bs!R*u»r..88L.T.Rfl?.14a.  c»r.  orfft  l»tt. 

Feb.  22.— Eadt,  J.— The  oases  of  Be  PkUbriO^e 
'  Truete  («U  fttp.)  Mad  Be  Sothin*8  Truete  (iMeup.) 
deddethat  wheie  a  married  woman  or  anypenon 
baring  a  general  power  of  appcnnting  a  fond  of 
personalty  does  appoint  by  will  and  names  an 
exeentor,.  that,  executor  <m  proving  the  will  is 
entitled  to  receive  Mie  iq^inted  fund,  and  oan 
^re  a  valid  discharge  for  it.  The  trustee  of  the 
setUemeot  does  not  dispute  the  autlunrity  of  these 
cases,  but  contends  that  they  o^y  deoioa  that  an 
'  executor  is  so  entitled,  and  ttiat  an  administrator 
with  the  nfill  annexed  is  in  a  different  position. 
There  is  no  anthoritjTt  and  I  do  not  know  any 
TOinciple  requiring  this  distinotian  to  be  made. 
If  the  dojn^e  of  a  power  does  not  euroise  it,  the 
fund  goes  as  in  defeult  of  appointment,  and  is 
administered  by  the  tnistees  of  tiie  inetnunent, 
who  will  also  administer  if  the  power  is  exercised 
by  deed  and  ,on]^  beneficiaries  are  named.  Jfthe 
donee  appoints  uie  fund  to  trustees  on^tmsts 
thereby  declared,  these  tmstees  mil  have  to  deal 
with  the  fond.  If  the  power  is  exercised  bj 
will,  the  oi^onal  trustees  can  be  appointed 
executors  or  different  persons  may  be  appointed 
executors,  and  in  that  case  they  will  distribute 
the  funds.  If,  however,  the  appointment  is  made 
by  will,  and  no  executors  are  appointed,  or.  if 
executors  have  been  appointed,  they  die  before 
the  testator  or  dischum,  I  tiiink  tiie  donee 
commits  the  distribution  of  the  fund  to  the  person 
appointed  by  the  Probate  Court  administrator 
with  the  wul  annexed.  For  many  years  it  has 
be«n  the  practice  of  the  Probate  Court  to  grant 
adnimistration  with  the  will  annexed  in  the  case  of 
the  will  of  a  married  woman  made  by  virbie  <^  a 

S>wer  where  no  executor  is  named  (Rules  and 
rders  for  the  ^incipal  B^lstiy  in  Non-con- 
teiUfous  BnrinesB  1862.  r.  15).  If  the  contention 
of  the  trastee  ot  the  settlement  is  comMl^  such  an 
administrator  has  no  duties  to  perform.  There 
would  ako  be  great  difficulty  if  there  was  a  rule 
that  an  executor  is  the  person  to  administer,  bat 
not  an  administrator.  For  instance,  if  an 
executor  proved  the  will,  received  the  ^at  fund, 
and  died  intestate  before  administering,  who 
could  complete  the  administration  P  Most  the 
funds  be  repaid  to  the .  ori^nal  trustees  ?  It 
would  seem  so  if  an  administrator  de  honia  non 
cannot  do  so.  A^iu,  it  is  well  settled  that  a 
testator  who  executes  a  general  power  of  i^poini- 
meut  by  Trill,  makes  the  appointed  property  in. 
equity  assets  for  the  payment  of  his  debts  to  tlie 
extent  ttiat  hie  own  property  is  insnfiitient.  It 
would  be  very  inconvement  if  the  penon  to 
administer  tbese  assefe  was  not  the  person  wfaoae 
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daW  it  ia  as  exeootor  and  adndsbator  to  Moertaia 
ana  proTide  for  debts.  Wbere  a  teitator  wbo  haa 
a  general  pomr  of  appointment  givea  legacies 
and  apixnnts  an  executor,  it  is  settled  law  that 
be  mnst  be  taken  to  exerdse  bis  general  power  to 
tiie  extent  to  irbich  the  fond  eabject  to  the  power 
ia  required  to  make  the  legacies  effective,  and  the 
same  role  applies  even  if  no  executor  ia  appointed 
(Be  DaoieM'  Tnutt,  25  L.  T.  Bep.  785 ;  L.  Bep.  13 
Eq.  163).  The  person  to  pay  these  l^iacies,  and 
the  onlj  person  wbo  can  asoertain  how  much  of 
the  appointed  funds  vnh  be  required  to  make  u^ 
for  any  deficienoy  if  the  appointor's  estate  is 
insufficient^  is  the  execator  or  administrator.  In 
my  (^tinum,  the  administratrix  in  the  present  case 
can  give  a  valid  recupt  and  discharge  for  tiie 
•etded  funds. 

Soliidtora :  Marry  Wilaon  and  Co.  (for 
Bt.  Qwtge  AAe,  CfambrKlge);  H.  P.  5po^- 
vwode. 


KING'S  BENCH  BIVISION. 
Monday,  Feb.  24. 
(Befon  Lrad  AitTraROHi,  C.J.,  Dabuito  and 

OHAKimJ.,  JJ.) 
SrouBBBroaE  IfAZir  Dbazhaox  Board  (apps.) 
V.  Seisdon  Union  (rasps.),  (a) 

ScUing — Sewage  farm — Leate  to  tenant — Sewage 
worke  on  farm — Oecv^attonlyg  eewerage  hoard. 

The  S.  M,  D.  Board  acquired  atetoagefarm,  and 
laid  down  thereon  certain  carriert  and  other 
aewage  works  and  plant. 

They  Uated  the  farm  to  one  C,  reeerving  the  r^hi 
of  entry  thereon  for  the  purpoee  of  conetrueting, 
maintaining^  aUering,  and  r^^ring  the  workt 
a$  might  he  retpueite  far  ueing  ike  farm  oe  a 
eewage  fiimHt 

C.  wu  to  inrigaie  hy  msans  of  the  worJte  ot»  the 
/arM,  amd  woe  to  Mcp  the  pipes  and  earriere 
wroferly  ftuehei  and  memed. 

The  Mord  kept  the  worfts  i%  repair,  csnd  from 
Hme  to  time  iA«tr  sunwyor  ana  agents  went  on 
ihe  land  to  eee  that  the  aewage  wot  properly  die- 
trOnUed  tmd  treated,  and  to  do  repairt. 

MM,  that  the  hoard  were  rightly  held  not  to  be  in 
oeewpaiion  ef  these  carriers  and  oiher  eewage 
tcorhe  and  ^ant,  and  eo  not  UgaUy  rafoa6Is  in 
reepeet  thereof. 

Cabb  stated  by  quarter  seasons. 

The  appellants  are  a  vanemftfi  board  dnly  eonsti* 
tnted  for  the  purpose  of  dealing  with  eewage  from 
tbe  urban  district  of  Stoorbridge. 

For  the  pnrpose  of  oartyins  out  the  duties 
imposed  on  them  they  acquired  a  farm,  and  laid 
down  upon  the  farm  oerttun  sewage  works  and 
plant,  oonnsting  of  a  valve^bouae,  carriers,  distri- 
Doting  chambers,  effluent  drain,  and  other  acces. 
Btnies,  all  of  whidi  were  neoesaaxy  for  the  purpose 
of  enabling  them  to  carry  out  th^r  atatntoi^ 
duties  by  dealing  with  the  aewage  in  their 
diatviotk 

The  hereditamenta  which  fimned  the  subject  of 
the  rate  were  (a)  a  rising  main  to  the  valve-house 
on  the  farm,  and  the  valTe-honse,  and  (6)  the 
oarrieirsand  other  sewage  works  and  plant 

The  appdlants  were  rated  by  a  poor  rate  made 
the  29th  Dot.  1900  in  napeot  of  both  these  here- 
dttanMnta,  and  i^on  ^peal  to  qnazter  aeBaionB  it 

<^01ll^^^^edtyW.psRaMllT.■i^.,B^nlil^^<^^J«w. 


I  waaheldthatthey  were  Imdly  rateable  in  respeot 
of  (a),  and  no  appeal  was  Drought  therefrom,  but 
in  respect  of  (&)  the  quarter  sessions  held  that  the 
appeUants  were  not  legally  rateable,  and  Uiey 
allowed  the  appeal  and  reduced  the  rate. 

By  a  lease  dated  the  9th  Dec.  1897  the  appel- 
lants let  the  farm  to  one  Ohatham,  and  under 
its  provisions  all  the  farm  lands  were  demised, 
together  with  t!ie  appurtenances,  but  the  right  of 
entry  was  reserved  to  the  board  and  their  agents 
to  construct,  maintain,  alter,  or  repair  the  main 
outfall  chambers  or  outfall  sewers,  the  rising 
main,  valves,  sluice  chambers,  sewers,  drains, 
carriers,  and  other  works  as  might  be  requisite 
for  the  purpose  of  the  user  by  the  board  of  the 
farm  as  a  aewwe  irrigation  farm ;  and  the  board 
were  to  have  f  ml  and  posaeaaion  and  oontrcA 
<A  the  main  oat&ll  valve  enambers  and  the  valve* 
and  fittings  therdn,  and  the  rising  nuun  or  out- 
fall sewer. 

It  was  farther  provided  that  Chatham  should 
daring  Ins  tenancy  keep  the  lands  well  cultivated 
as  a  sewage  inuation  farm,  and  that  he  shoiUd 
pn^terly  irrigate  to  (^e  satisfaction  of  tlw  board 
anrveyor  everr  part  of  the  farm  with  sewage,  so 
tex  as  he  oonld,  by  a  proper  me  of  the  sluices, 
pipee,  carriers,  and  other  works,  and  he  was,  so 
far  as  he  was  able,  by  a  reasonable  and  proper 
use  of  the  aluicee,  pipes,  carriers,  and  other 
works  to  receive,  pass,  and  distribute  on  the 
lands  all  the  sewage  pnmped  by  the  board,  and 
he  was,  at  bis  own  cost,  to  keep  the  duioe 
chambers,  pipes,  carriers,  and  catch-pipes  to  all 
the  efflnqat  pipes  and  dridns  freed  from  deposit 
or  sediment,  and  to  keep  the  pipes  and  oaniera 
properly  flashed  and  ctouised. 

By  farther  provimmu  in  the  lease  the  board 
were  to  keep  the  ontndes  and  inudes  oil  the 
valve  ehambeva  and  carriers  in  substantial  repair, 
and  to  cause  the  sewage  to  be  pumped  up  into 
the  outfall  chambers. 

By  the  rate  appealed  agunst  Chatham  was 
rated  by  the  respondents  in  respect  of  the  farm, 
apart  from  the  hereditaments  referred  to  above 

The  valves  in  the  valve-bouae  worked  auto- 
matically and  regulated  the  flow  of  sewage  upon 
the  ixroL.  The  xey  of  the  valve-house  was  kept 
by  Chatham  as  a  convenient  depository  for  the 
same,  and  the  various  officials  oi  the  appellanta 
obt^ed  access  to  the  valve-hoase  when  they 
required  to  enter  to  inspect  or  do  necessary  worka 
to  the  apparatns  in  the  valve-honse.  It  was  not 
necessary  for  Chatham  to  enter  the  valve-hoase 
for  the  pnnKwea  dt  the  turm  or  to  carry  out  the 
covenanw  of  the  lease. 

From  the  valve-home  the  sewage  flowed  through 
the  various  distribnting  carriers  upon  the  farm, 
and  Chatham,  by  means  of  sluices  and  other 
proper  apparatus  connecting  with  the  distributing 
chambers,  could  and  did,  subject  to  the  provisions 
of  the  lease,  but  otherwise  without  interference 
from  or  control  by  the  appellants,  torn  the 
sewage  upon  and  to  such  parts  of  the  farm  as  he 
requ^ed  it,  and  could  with  the  appeUants'  consent 
sen  it 

The  provisions  of  the  lease  were  generally 
carried  oat  in  practice  between  the  ai^telGuits  and 
their  tenant  Chatham. 

The  Burv^or  and  other  offidals  of  the  appel- 
lants went  npmi  the  ^rm  from  time  to  time  to 
see  that  liie  sewage  was  propwly  distributed  andi 
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treated  apon  the  farm  and  that  the  works  vere  in 
-order,  and  for  the  purpose  of  doing  the  necesaary 
reiwirs  thereto. 

The  appellant!  from  time  to  time,  aa  thw  were 
Teqnired  for  the  paipoae  of  efficiently  dealing 
with  Hhe  Bewage^  made  alteraliona  and  exteneions 
in  the  works. 

ITpon  the  facts  aforesud  the  appellants  oon- 
tended  that  the;  had  not  such  oaoopatlon  of  the 
«ewagu  works  and  plant  as  to  be  rateable  in 
respect  thereof,  bat  that  Chatham  was  the  ooou- 
pier  of  each  sewM^e  works  and  plant,  and  was  the 
person  to  be  rated  in  reepeot  thereof. 

The  respondents,  on  the  other  hand,  contended 
that  Chatham  was  in  occupation  only  of  tbe  farm 
AS  an  agrtoultoral  tenant ;  that  the  sewage  works 
and  plant  were  a  distinct  hereditament  created 
by  the  appellants  to  enable  them  to  carry  ont 
their  statutory  daties,  and  that  in  law  they  oonld 
not  part  with  the  possession,  control,  or  occupa- 
tion of  such  works  and  plant ;  and  that  if  such 
works  were  in  the  phyucu  posaesuou,  oontrcd,  or 
■oconpatioh  of  Ghatfajun,  he  was  a  mere  of 
the  appelluits,  who  had  and  hare  the  le^  poa- 
aeasion,  oontr61,  and  ooonpation  of  the  works; 
and,  farther,  that,  on  the  tme  oonstmction  of  tbe 
lease  and  the  facts  aforesud,  the  appellants  were 
aaoh  occupiers  of  tbe  works,  as  distinct  from  the 
farm,  as  to  be  rateable. 

Tbe  Court  of  Quarter  Sessions  held  that  the 
Appellants  were  not  rateable  in  respect  of  the 
carriers  and  other  sewage  works  aiM  plant,  and 
■accordingly  redaced  the  rate  and  allowed  tiie 
■appeal  as  abore  stated. 

Diitttmdl  (Hugo  Toun^,  K.G.  with  him)  for 
the  union. — The  point  raised  here  is  whether  or 
not  the  drainsge  board  are  in  occupation  of  the 
carriers  and  other  sewage  works  and  plant,  and 
Are  therefore  rateable  in  respect  of  them.  It  is 
said  that  tbe  tenant  nnder  the  terms  of  the  lease 
is  in  occupation  and  liable  to  be  rated.  There  is 
jiothing  in  the  parcels  of  the  lease  which  shows  a 
demise  of  the  works,  oarriers,  and  plant  to  snch 
tenant.  The  corenant  by  the  tenant  to  irrigate  and 
for  that  purpose  to  nse  the  carriers  cannot  make 
Mm  the  occupier  thereof.  The  board,  the  landlords, 
can  enter  upon  the  land  and  alter  and  repair  the 
carriers,  &c.  They  bare  the  control.  The  cove- 
nant to  keei>  the  sluices,  drains,  &c.,  clean  is  the 
only  one  which  imposes  any  duty  on  the  tenant, 
4Uia  that  cannot  make  him  the  occupier.  [Lord 
Altebstonb,  C.J. — The  wholequestion  is.  Who 
18  the  occupier  P]  That  is  so.  Who  has  exclusive 
occupation  of  these  works  and  plant  P  The  board 
Iceep  the  right  of  entry  and  the  right  of  going  on 
the  land  and  altering  the  works,  carriers,  and' 
chambers,  and,  in  order  to  escape  liability,  they 
must  show  that  the  tenant  has  exclusive  oocupa. 
tion.  Under  sects.  27  and  29  of  the  Public  Health 
Act  1875  the  hoard  haTe  the  right  to  make  the 
lease.  A  distutction  is  tiiere  dnwn  between  the 
land  and  the  works  on  the  land,  and,  although 
th^  hare  the  right  to  leaee  and  so  part  with  the 
land,  when  they  have  sptrnt  mone^  on  the  works 
there  is  no  statutory  authority  which  allows  them 
to  (MU^  with  the  appliances  ther  hare  put  up. 

fLoi^  A1.TEB8TONE,  C.J. — Do  they  not  become 
and  for  this  paipose  P]  No ;  they  are  distinct 
hereditaments.  [Lord  Altebstove,  C.J. — The 
aaestion  seems  to  arise  whether  or  not  the 
drainage  board  have  cut  off  their  occupation, 
under  this  lease,  at  the  distrihutii^;  house.]  If 


the  lease  was  ultra  vire$  and  beyond  the  statutory 
powers  of  the  board,  the  tenant  would  become 
the  agent  of  the  boaird  and  they  wonld  be  liaMa 
as  occapiera.  If,  however,  they  have  power  to 
make  tins  lease,  it  Is  (dear  from  Its  terau  tiiat, 
although  the  tenant  has  oonteol  of  the  land,  & 
distint^on  is  drawn  between  this  land  and  these 
appliances,  and  the  tenant  is  not  in  tlie  exdu- 
sive  occupation  or  control  of  the  latter.  In 
Mayor  of  Boutimort  r.  Orvukirk  Uhum  (69  L.  T. 
Bep.  852  i  (1894)  1  Q.  B.  196)  the  local  board  had 
to  Jay  and  keep  in  rep^  all  gas  mains,  bat  tbe 
corporation  of  Southport  were  empowered  to  use 
these  mains,  and  it  was  held  by  the  Court  of 
Appeal,  affirming  the  Divisional  Court,  (189S> 
2  Q.  B.  468),  that  the  corporation  had  only  tbe 
right  to  the  use  of  the  mains  for  the  sole  pnrpoee 
of  the  supply  of  gas,  and  had  no  ezdnsive 
occupation  of  the  mains  so  as  to  render  them 
liable  to  be  rated  in  respect  of  them.  [Lord 
Altbbstonb,  C.J. — Cave,  J.  in  the  Divinonal 
Oonrt  laid  down  the  test  to  be  applied  as  foUowa : 
*'  Ownerdiip  and  occupation  are  nanoea  given  to 
certain  bundles  of  rignts.  A  man  who  is  both 
owner  and  occupier  possesses,  roughly  speaking, 
all  the  rights  which  attach  to  the  portion  of  the 
land  that  he  owns  and  occupies.  When  he  lets 
off  tiiis  land,  he  divests  himself  of  some  of  those 
rights  and  rettuns  others.  When  he  grants  a 
right  of  way  or  other  easement  over  the  land,  be 
again  divests  himself  of  certain  rights  and  retains 
others.  When  does  he  divest  himself  of  the 
occupation  and  when  does  he  retain  it  P  If  the 
oases  are  examined,  I  think  t^ey  mH  be  found  to 
proceed  upon  this  principle — uiat  so  long  as  a 
man  who  is  both  owner  and  occupier  grants  away 
certain  limited  rights  only,  reserving  to  himself 
all  the  rights  except  those  which  he  so  grants 
away,  he  retcuns  the  occupation  and  the  grantee 
merely  gets  the  limited  rights;  where,  <m  the 
other  nu^,  he  grants  awa^  his  rights  ganerallx 
(although,  course,  only  for  a  limited  Hmo,  u 
most  be  the  case  in  every  tenancy),  then,  alUma^ 
he  may  reserve  certain  rights  to  hinuelf,  he 
oease<t  to  be  occupier,  and  the  perstm  to  whom 
the  general  grant  is  made  beoomee  the  occupier 
in  his  place.  Do  yon  come  within  that  test  P] 
Yes.  1  say  that  here  tbe  owners,  ti»  drainage 
board,  have  only  granted  limited  rights,  and  th^ 
are  still  the  occupiers.  In  lUg.  v.  Bt.  Marg 
Abboti,  Kentington  (12  A  &  £.  ^i),  a  oompanj 
had  power  to  purchase  land  for  a  cemetery,  to 
make  vaults,  Sto.,  in  it,  and  to  sell  in  perpetuity  or 
for  a  term  the  exclusive  right  ot  banaL  They 
were  bound  to  keep  tbe  whofo  of  the  cemetery  in 
repair,  and  they  were  held  to  be  liable  to  be  rated 
aa  occupiers  of  the  whole  cemetery  although  thoy 
had  sold  the  exclusive  right  of  bnrial  in  the 
vaults,  Ac,  and,  having  mllrered  the  k^s  to 
the  purchasers,  had  ceased  to  ezwdse  enj 
act  of  ownership.  That  case  mm  followed  in 
Beg.  T.  Ahitey  Pari  CnuUry  Commmii  (29 
L.  T.  Bep.  174  ;  L.  B^.  8  Q.  B.  515).  Be  almo 
referred  to 

London  and  ITortk-Wetttm  Railway  Companif  ▼. 
Buckmaater,  88  L.  T.  Bsp.  829 ;  L.  Bsp.  10  Q.  B. 
70,  444. 

Although  in  this  case  limited  rights  passed  to  the 
tenant,  that  does  not  make  him  occupier.  The 
drainage  board  are  the  occupiers,  and  thei^kHre 
liable  to  be  rated. 
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Hon.  A.  Lyitelton,  K.O.  {Siam/ord  Button  with 
him}*  for  the  board,  weie  not  called  upon  to 
argne. 

Lcntl  A1.TBBSTOHI,  C.J.  —  Thia  caae  was 
extramelj  well  argued,  and  I  am  sore  the  appel- 
lants have  in  no  va^  eofferad  from  the  abteuoe 
of  Kr.  Tonnff.  Hr.  Distonial  haa  argned  it 
exinmfllj  well.  Now,  the  real  qnesti(m  is  one 
of  fact  that  haa  often  been  diaooaaed  before.  It 
is  diffleult  and  imposuble  to  saj  that  taj  one 
oase  Uya  down  a  hud<aBd*fast  role  as  to  what 
is  or  ia  not  oooapation,"  thongh  d  ooorae  there 
are  many  oaaes  that  lay  down  or  point  onb  oiream< 
stances  which  are  of  great  weight  when  yoa  oome 
to  oonaider  the  ^rticolar  case.  In  thia  case 
a  aewage  authority  under  its  statutory  powers 
posseesM  and  haa  oonstrooted,  or  baa  been  in 
ooonpation  ot — for  this  purpose  it  is  not  very 
matmial  now — a  m«n  drain  and  a  Talve-houBe  in 
respect  of  whioh  the  sessions  have  found  they  are 
rateable.  From  that  point  there  is  an  hei«oita> 
ment  in  respect  of  which  thia  question,  not  without 
difficult,  arises.  There  is  an  ordinary  sewage 
farm  for  reoeiving  sew^e,  and  with  appUanoes 
tiiat  are  perfectly  well  known.  Over  that  sewage 
farm  thwe  are  a  number  of  oarriere  used  in  a 
great  many  plaoes,  and  there  are  these  valTe 
diambon,  Bunetimea  oalled  oatoh'^ta,  by  which 
there  ia  a  means  of  dlrerUnff  the  Bewasa  over 
partienlar  areas  of  the  land.  The  farm  islet  to  a 
Mr.  Chatham,  who  pays  a  rent.  We  hare  noUiing 
in  the  world  to  do  with  that  question,  alUiongh 
there  was  an  ingenions  point  rused  by  Mr. 
Distnmal  as  to  the  diffionlties  that  might  arise, 
but  that  is  really  only  a  question  <rf  qwmtum.  It 
has  been  always  a  question  whether  a  partionlar 
land  waa  sufficiently  rated,  haTing  regard  to  the 
facility  the  tenant  nas  got  for  tiiis  or  that  sort 
d  work.  It  is  said  under  tiiese  mronmstanoes 
that  the  drainage  board  are  not  the  occupiers 
of  these  carriers,  and  that  they  were  in  Mr. 
Ghath*m's  occnpatitm.  Now,  the  fact  npon 
which  Mr.  Distnmal  relies  is  the  fact  tW> 
there  is  a  right  to  alter  the  carriers,  and  he  says 
the  only  ri^t  Chatham  has  is  an  obligation  to 
keip  t£e  oaniera  clean,  and  a  right  to  torn  the 
aewaga  ont  at  Tarions  parte  of  the  &rm.  That 
ndaaa  jnat  the  state  of  oiroomsteneea  which  waa 
a  qoeation  of  fact  for  the  tribunal;  whether, 
looking  at  the  nature  and  ohanwter  at  the  struo- 
tian,  Uie  way  it  is  held,  the  way  it  is  demised, 
and  the  rights  that  are  reeemd,  they  find  as  a 
matter  of  fact  it  was  in  the  ocoapaUon  of  the 
one  person  or  the  other,  or  rather,  to  state  it 
more  aoourately,  that  it  was  not  so  mnoh  in  the 
ooonpHti<m  of  the  drainage  board  as  to  bring  them 
within  the  oase  when  it  was  held  they  were  to  be 
ooonpiers.  I  think  it  is  a  case  where  I  should 
have  come  to  the  same  coDcInsion  as  the  sessions. 
It  seems  to  me  impossible  for  us  to  say,  on  the 
facta  before  us,  that  the  sessions  w^  bound  to 
hold  the  drains  board  were  ooonpien,  and  they 
mnat  be  lialda  in  respect  of  thwb  part  ol  the 
hereditament;  tbwefcnn  I  think  thia  appeal  mnat 
be  dismiaeed  with  oosta. 

Dablino  and  Obahvbli^  JJ.  concurred. 

Appeal  dumtsMd. 

Solidtora  few  the  board,  SoneartU  and  Co., 
Stourbridge. 

Solitutors  for  the  union,  H.  Taylor,  Wolver- 
hampton. 


Monday,  Feb.  24. 

(Before  Lord  ALTBsaTONB,  C.J.,  Dabuno  and 
Gbaxtnbll,  JJ.) 

HoABB  (app.)  V.  Tbumav,  Habbubt,  Buxioa,. 
ABi}  Co.  (respa.).  (a) 

Factory — Non-tMtUe—BoUKng  and  euntiuiff  beer 
—F<ictory  and  WorUkep  Act  187S  (41  Viet.  e.  16), 
«.  U3. 

Certain  premieeu  were  need  for  the  purpoee  of 
turating  and  hoUling  freer  m  order  to  adapt  tt 
for  tale  ae  bottled  beer.  Qae  enginee  were  used 
for  the  pvrpoee  (unrfwm,  but  the  boUUng  loo* 
done  by  hand^  taa  hotSing  marine  not  being 
worked  by  meehanieal  power,  and  the  botfla 
jUiing  by  means  of  the  preanare  cf  gae  with 
which  it  had  been  a«Fa<ed. 

Held,  that  these  premieet  were  a  non-textiU 
factory  within  aect.  98  of  the  Factory  and  Work- 
ehop  Act  1S78. 

Law  V.  Graham  (84  L.  T.  Sep.  599;  (X901)  £ 
K.S.  327)  eomidered. 

Cask  stated. 

The  reapondenta  wm«  ohai^^  on  an  infornuu 
tion  that  they,  the  respondents,  on  the  7th  Juno 
1901,  being  then  the  ooonpiers  of  oertain  premises, 
the  same  Doing  a  non-textile  factory  within  the 
meaning  of  the  Factory  and  Workshop  Acts  1878 
to  1895,  did  milawfnlfy  employ  a  oertain  young 
person  of  the  age  of  fifteen  years,  one  Samuel 
Williams,  until  9.30  p.m.,  ocmtrary  to  the 
statutes. 

The  following  facta  were  proved  or  admitted: — 

The  appeUant  waa  one  of  His  Majesty's  inspec- 
tors of  foctoriea  and  workshops. 

The  reep<mdent8  were  on  the  7th  June  1901 
the  oocopiers  of  oniun  premises,  whidh  premisea 
inolnded  a  building  need  as  a  bottlingstores. 

On  the  7th  June  1901  Samuel  Williams,  a 
yooxueperson  within  the  meaning  of  the  Faotory 
and  workshop  Acts  1878  to  1895,  waa  employed 
by  the  respondents  in  the  bottling  stores  from 
7  a.m.  to  9.30  p.m.— that  is  to  say,  beyond  the 
period  of  employment  permitted  by  sect.  13  of 
the  Faotory  and  Workshop  Act  1878,  or  sect.  3ft 
of  the  Faotory  and  Workshop  Act  1^5. 

If  the  bottmig  st(n«s  were  a  non- textile  faotory 
within  the  meaning  of  the  Factoij  and  Workshop 
Act  1878,  a.  93,  then  the  respondants  on  the  7th 
June  1901  infringed  the  proTisions  of  seot.  13  of 
that  Act 

The  respcmdents  contended  that  the  bottling 
stores  were  not  a  non-textile  factory,  on  .the 
ground  that  meohanioal  power  waa  not  used  in 
aid  of  any  mannftuitaring  prooeea  oarried  on. 
there. 

The  bottling  storee  were  used  by  the  resp<ni- 
dents  for  the  purpose  of  aerating  and  bottung- 
beer,  and  the  gas  engines  situate  in  the  bottling 
storea  were  used  by  the  respondenta  in  the  maimer 

hereinafter  mentioned. 

The  beer  waa  so  aerated  and  bottled  for  the- 
puipoee  of  adapting  it  for  sale  as  bottled  beer. 

The  beer  was  brought  in  barrels  into  the 
bottling  stores.  It  wu  then  forced  out  of  tho 
barrels  into  a  cooling  tank  by  means  of  an  air- 
pump,  driven  by  meohanioal  power — to  wit,  a  gaa 
engine.  Thence  it  was  forced  by  an  air-pump, 
driven  by  mechanical  power,  into  a  oylinder 
(hereinafter  called  the  mixing  cylinder)  situate  in 

(a)  B*potua  bj  H.  itm  B.  UuiBSiit,  ha^..  B«rlaUr.«»-Lftw. 
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a  room  adj<^ninffand  oommnnicating  with  that 
in  which  Samuel  Williams  was  employed. 

The  mizinff  cylinder  contained  a  mechamcal 
mixer  rotated  or  driven  by  mechanical  power — to 
wit,  a  gu  engine.  Attached  to  and  commnni- 
cating  with  the  cylinder  were  high-preasnre 
cylindOTS  containing  carbooio  acid  gaa,  which 
were  brought  alrea(fy  chained  with  aooh  gas  into 
the  bottling  stores.  By  the  action  of  the  mixer, 
the  beer  and  the  carbonic  acid  gaa  were  ndxed 
together  and  the  beer  aerated. 

It  was  the  duty  of  Samael  Williams,  which  he 
was  performing  during  his  employment  on  the 
7th  Jane  1901,  to  place  an  empty  bottk  in  the 
bottling  machine  uid  poll  down  by  hand  into  the 
neck  ^  Booh  bottle^  by  means  of  a  lent,  the 
nozzle  of  a  tap  commnmoating  by  a  phie  with  the 
mLxrag  ojlinder.  The  beer  flowed  thtoagh  the 
pipe  from  the  tap  owing  to  the  preasare  of  the 

SB  with  which  it  nad  be«i  aerated  and  filled  enoh 
ttle.   The  bottling  maohine  was  not  worked  by 
mechanical  power. 

The  bottles  before  being  filled  were  drained 
and  loa^  by  haad»  and  afterwards  rinsed  out 
by  a  brush  driven  1^  a  gas  engine  on  another 
floor  of  the  premises. 

.  The  mMutrate  dismissed  the  information  on 
tiie  ground  that  the  premises  were  not  a  non- 
teztile  factory  within  the  meaning  of  sect.  93  of 
the  Factory  and  Workshop  Act  1878,  inasmuch 
as  the  work .  done  by  Samuel  Williams  was 
manual  work  only,  and  it  was  immaterial  how  the 
beer  was  conveyed  to  the  bottling  maohine. 

By  sect.  93  of  the  Factory  and  Workshop  Act 
1878  (41  Yict  c.  16),  factory  means  "  textile 
factory"  and  "non-textile  uototy,"  or  either 
of  such  description  of  faotcnieB.  "  Non-textile 
factory  "  means  > 

(1)  Aay  works,  warehooaea,  f amaom,  milla,  fotmdries, 
or  plaofls  named  in  part  om  of  the  (oorth  sobednle  to 
ifais  Aot ;  (8)  also  any  prsmises  places  namad  in  put 
two  of  til*  BSid  sebtdole  whwein  <x  withia  the  oIom  or 
oartilage  or  praoiiMtl  ot  whioh  staam,  wste,  or  other 
BWohaolflal  poww  b  used  in  aid  of  tihe  aumuAuitariag 
prooesa  carried  on  there ;  (3)  alao  aoj  prenuBas  therein 
or  within  the  oloae  or  ooitilage  or  preoiaota  of  which 
any  msnnal  labour  is  exerdied  by  waj  of  tnde  oc 
fOT'parposca  of  guia  in  or  inddental  to  the  following 
porpoaas  w  sny  of  them — ^lliat  is  to  ear,-  (a)  in  or 
iaoidentel  to  the  msUnf  of  any  article  or  of  pact  of  any 
artiole ;  or  (b)  in  or  Inoldeiitsl  to  the  alt«iiiff,  repairing, 
omamentiiig,  or  finiahing  of  soy  axtiele ;  or  (ej  in  or 
inoidmtal  to  the  adapting  for  sele  of  any  article  ud 
wherein  or  within  the  olosa  or  onrtilage  or  precinota  of 
which  ateun,  water,  or  other  maohaniekl  power  ia 
ued  in  aid  of  the  manafaatoring  prooeaa  carried  on 
there. 

SutUm  (6.  £f.  Bobertaon  with  him)  for  the 
appellant.  —  The  m^strate  has  held  these 
premises  not  to  be  a  textile  factory  because  the 
work  done  by  Williams  was  manual  work  only. 
That  can  have  nothing  to  do  with  the  question. 
Law  T.  Graham  (84  L.  T.  Rep.  599;  (1901)  2 
X.  B.  327)  is  no  authority  in  this  case.  There 
certain  premises  were  solely  used  for  the  purpose 
of  washmg  bottles  and  bottling  beer.  Buorethe 
bottles  were  filled,  which  was  done  by  manual 
labour,  they  were  washed  inside  by  a  rotary  brash 
driven  by  a  small  gas  engine,  the  bottles  being 
held  in  posidon  by  nand,  and  the  ontsides  being 
washed  oy  mannal  labonr.  Nothing  was  done  to 
the  beer  itaelf,  and  no  process  of  any  kind. 


manofaotoring  or  otherwise,  was  done  on  the 
premisw.  Tut  was  veiy  different  to  the  preeent 
case.  Petrie  v.  TTetr  (Gt  Sees.  Gas.  5th  series, 
vol.  2, 1041)  is  in  point  here.  There  the  premises 
consisted  of  a  yard  in  whioh  atones  were  dressed 
by  manual  labour,  and  included  an  engine  honae 
where  the  workmen's  tools  were  sharpened  cm  a 
grindstone  driven  by  a  gas  engine.  No  other 
mechanical  power  was  need  on  the  premises,  bnt 
thc^  were  held  to  be  premises  in  whicb  mechaiucal 
power  was  "used  in  aid  of  the  manu&ctoring 
process  carried  on  therein."  Again,  in  Hendemm 
v:  QUugow  CorporaHtm  (Gt  Sees.  Gas.  5th  series, 
vol.  2,  1127),  in  the  Refuse  Dispatoh  Works  of 
the  corporation  certain  saleable  parts  of  the  city 
refuse  were  sepaiBted  from  the  nnwleeble  put  by 
proeoanea  in  wnioli  steam  poww  was  nsed.  Xtwas 
held  that  these  wmrka  feU  vitiiin  th»  defimticm. 
in  sect  93  of  the  Faetory  and  Workriiop  Aot 
1878  as  there  was  an  adaptation  for  sale.  In  tlie 
present  case  there  is  an  adMiting  for  sale,  and 
mechanical  power  ia  used  in  aid  (tf  a  mann&otiiring 
prooeaa. 

Trover*  BumpbnyB  for  the  zeq^ondents^ — 
There  ia  no  manufacturing  process  here  at  all. 

There  may  be  an  adapting  for  sale.  The 
mechanical  power  here  was  not  used  in  aid  of  the 
manufactare  of  the  aitide— ie.»  bottling  the 
beer. 

Lord  ALTXB8T0BB,  OJ.~When  the  wordaol 
thia  section  are  read,  I  tidnk  it  is  quite  dear  that 
in  this  case  the  magistrate  ought  to  hare  oon- 
vioted.  The  words  are:  "  Anypremises  wharein  or 
within  the  oloee  or  curtilage  or  preoinots  of  whidk 
any  mannal  labonr  is  exerdsed  by  way  of  teade 
or  for  purposes  of  gain  in  or  inmdwtai  to  the 
following  purposes  or  any  oi  them — that  is  to  say, 
(c)  in  or  incidental  to  the  adapting  for  sale  any 
article  and  wherein  or  within  the  cloae  or 
curtih^  or  precincts  of  which  steam,  water,  or 
other  mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there."  In 
this  ease  the  facts  show  that  npon  these  premises 
and  in  the  curtilage  and  within  the  words  of  that 
section  carbonic  acid  gas  and  beer  are  mixed 
together  by  mechanical  means  and  are  than 
t<^!eth«r  pot  into  tiie  bottlea.  It  aeema  to  me 
that  that  ia  clearly  a  case  of  adapting  for  sale 
beer,  and  adapting  for  sale  bottiedTbeer.  tTnder 
thoae  dronmstanoes.  there  having  been 
labour  on  those  premises  at  the  same  timo 
there  is  this  meohsnioal  poww  whioh  is  used  for 
that  purpose,  the  words  of  the  section  are  ful- 
filled. I  wish  only  to  aay  that  I  think  the  die- 
tinction  which  I  drew  in  Law  v.  Graham  (84  L.  T. 
Bep.  599 ;  (1901)  2  K.  B.  327)  ia  right,  and  that  it 
oeitainly  is  no  authority  against  uie  view  we  are 
now  holding.  There  we  thought  we  could  not 
overrule  the  magistrate,  who  oame  to  the  oonclu- 
sion  that  tiie  washing  of  the  bottles  was  not  dcniiff 
anything  incidental  to  the  adapting  for  sale 
bottled  Deer.  Whether  we  were  right  or  wrong 
in  that  case,  it  certainly  is  no  aulhorii^  agunst 
the  view  we  are  now  taking  in  this  case,  and  I 
think  the  case  should  go  back  to  tlra  magistrate 
to  conrict. 

DABuna  and  Ghahnell,  JJ.  ooncamd. 

^jiipeal  oUowacL 

Solicitors:    The  Solicitor  io  tte  IVeoiary; 

Clapham,  Pitdt,  and  Co. 
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(Before  Lord  ALviBsroira,  G.J.,  Dablino  and 
Chanvsll,  JJ.) 

Davixs  (app.)  V.  EvAfls  (reap.),  (a) 

FUkeri/ — Bye-law — Fahinfffor  «aInuMitn  weekly 
clow  time — Intentiot^—Evidenee. 

D.  had  a  net  fixed  and  Icept  up  and  eloted  in 
talmon  vjeUere  capable  of  taking  etUmon  during 
the  we^ly  cloee  time  provided  by  the  bv«.laws, 
and  in  whteh  eahnon-jCad  been  in/act  taken,  and 
in  rerpeet  of  which  he  had  taken  out  a  etUmon 
lieente.  The  meth  of  the  net  loae  emaller  than 
that  aHoioed  by  the  hye'lawM. 

Meld,  thai,  provided  the  ju$Hee$  found  intention, 
there  teae  eoidenee  (jf  fiehing  for  ealmon  other, 
wiee  ikon  by  rod  aitul  line  during  ffie  weekly 
elow  Hme,  aid  of  attempting  1o  take  ealmon  vfiih 
emaUer  meehee  0um  that  allowed  by  the  bye- 
lotot. 

GAtB  atated  npou  two  infonnationB  preferred  bj 
the  raspoiidenfe  againt  the  appellant  ishwging  him 
in  the  fint  with  nnlawfallT  fishing  for  aumon 
otherwise  than  by  rod  and  line  in  oertain  waters 
during  the  weekly  okwe  time,  otrntrary  to  oertun 
We-l»wB  made  br  the  Board  of  Coneervators  by 
virtae  of  36  &  37  Yict.  o.  71,  s.  39.  Bub-Bs.  2,  4. 
and  in  the  second  with  attempmig  to  take 
.nluKHi  with  a  net  of  leH  dimensiona  tiian  that 
allomtd  by  the  t^e-lawa. 

Upon  the  hearing  the  following  faeta  were 
proVed : — 

The  appellant  was  the  owner  of  a  net  in 
the  aatoary  of  the  Towy  witbin  the  dibtrict  of 
the  board,  permanently  ued  in  a  position  about 
700  or  800  yards  from  the  bed  of  the  river  Towy 
and  about  240  yards  from  the  bed  of  the  river 
Gwenraethfach,  which  is  a  txibntaiy  of  the 
Towy. 

The  mesh  of  the  net  waa  smaller  than  the  mesh 
xeqmred  by  tiia  law  regnlatiDg  the  size  of  the 
meah  for  salmon  neta. 

The  net  waa  kept  im  1^  the  appellant  dnrix^ 
the  weekly  close  time  uea  by  the  nye-law  in  that 
liefaalf.  - 

Thenet  had  been  so  used  as  aforesaid  for  many 
years. 

The  appellant  shoFtly  before  the  alleged  offence 
^jainstthe  bye^law  had  been  warned  by  the  water 
l»ilif[s  to  open  tbe  net  during  the  weekly  close 
time  which  the  applicant  refused  to  do,  asserting 
his  intention  to  keep  it  down. 

Lai^  quantities  of  coarse  fish  such  as  bass, 
herrings,  flat  fish,  and  sprats  were  caught  in  tbe 
net  all  the  year  round.  As  much  as  47851b.  were 
eaoght  from  June  1900  to  Jan.  1901. 

Salmon  weseoccamonally  caught  in  the  net  as 
in  other  nets,  fixed  in  the  estuary  for  c^tefaing 
fiah  olJimr  than  mlmcm.  Dnrine  the  three  weeks 
prerioua  to  the  bearing  S^lb.  A  sewin  bad  been 
caught.  No  aalmcni  had  beian  oanght  therdnthis 
season.  In  the  summer  months  <h  1900,  salmon 
we^hing  601b.  to  701b.  were  caught  in  the  net. 

In  the  district  in  question  the  words  "  sewin  " 
and  "  salmon  "  are  used  differentially,  although  in 
the  Salmon  Fishery  Act  1861,  s.  4,  "salmon" 
inolndes  "  sewin." 

The  defendant  held  a  salmon  licence  in  respect 
of  the  net,  in  pursuance  of  a  specific  charge  in 
reapect  thereof  in  the  scale  ol  lloenoe  duties. 


No  bye- law  had  been  made  by  the  board  under 
sect.  39  (11)  of  36  &  37  Viot.  c.  71. 

On  the  part  of  the  appellant  it  wss  contended 
that  the  net  was  not  a  net  peculiarly  adapted  for 
catching  salmon,  and  that  it  was  not  fixed  for 
that  purpose,  and  that  the  licence  which  had  been 
taken  out  was  taken  oat  for  the  purpose  of 
of  enabling  tbe  appellant  to  keep  any  salmon 
which  might  occasionally  be  caught  in  the  net, 
and  did  not  oonTert  it  into  a  salmion  net,  so  as  to 
render  it  sabjeot  to  tlie  bye-laws  tmder  which  the 
appallaatwas  cfaaif^  as  aforesaid,  and  the  oases 
ot  Watte  V.  Lucaa  (24  L.  T.  Bep.  128 ;  L.  Bern,  ft 
Q.  B.  226),  PidUr  r.  Bertf  [69  L.  T.  He^.  23). 
MarehaU  v.  Bichardeon  (10  L.  T.  Bep.  605)»  and 
Wood  V.  Venton  (54  J.  P.  662)  were  referred  to. 

On  the  part  of  the  respondent  it  was  contended 
that  the  fact  that  the  net  was  fixed  in  salmon 
waters,  that  it  was  o^^ble  of  catobing  and  it  did 
in  fact  catch  salmon,  and  the  appellant  had  taken 
out  a  licence  in  respect  of  the  net  brought  the 
same  witiiin  the  operation  of  the  bye-law.  The 
oases  of  Lyne  t.  Lwnard  and  Lyne  t.  FenneU  (18 
L.  T.  Bep.  55 ;  L.  Bep.  3  Q.  B.  156).  8hoH  r. 
Baetard  (46  J.  P.  580),  and  HiU  t.  Owge  (44  J.  P. 
424)  were  referred  to. 

tJp<m  the  foregoing  evidence  the  justioes  were 
of  <mmion  that  the  appelant  had  offended  against 
the  bye-law,  which  hM  been  made  under  statn- 
tory  power,  and  th^  oonvioted  him  on  botb 
infonnatioiu. 

The  qoestirai  <rf  law  upon  which  tiiis  ease 
was  stsMct  for  the  opinion  of  the  court  waa 
whether  the  net  having  been  fixed  in  salmon 
waters  (which  as  a  fact  were  tidal  waters),  boiny 
capable  of  taking  and  haviI^:  taken  salmon, 
and  the  appellant  having  taken  out  a  salmon 
licence  in  respect  of  the  net,  brought  the  same 
within  the  operation  of  the  bye-laws  relating  to 
the  weekly  close  time. 

8.  T.  Evans,  K.C.,  and  J.  D.  WHUame  for  the 
appellant 

WUUe  Bund  for  the  respondent. 
Lord  AziVXBSTOHE,  O.J.— We  all  think  that 
this  case  ought  to  go  back  to  the  justices  with  a 
direction,  that,  provided  they  find  intention  the 
facta  would  be  sufficient  to  justify  a  conviction. 
The  facts  would  give  jurisdiotion  to  find  that  there 
was  an  offence  under  the  bye-laws.  I  think  that 
intention  is  neoessaiy,  and  it  must  be  gathered 
from  what  the  appellant  does.  It  would  not  be 
snffident  for  the  appellant  to  say  that  he  had  no 
intention.  That  must  be  gathered  from  hia 
conduct. 

Dabuno,  J.  concurred. 

Cbannell,  J. — The  facts  here  are  sufficient 
evidence  <^  intention.  If  on  those  the  joatioea 
find  there  was  intention,  then  that  wonld  justify 
a  conviction.  remitted  to  the  jmticee. 

Solicitors :  Clarke,  Bawline,  and  Co.,  for 
Stephens  and  SofpUt,  Oarmarthen  ;  IndernuKwr 
ana  Brown,  for  James  John,  Carmarthen. 
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(Before  Lord  Altibstokb,  G.J.,  DutuNa  and 
Ghuiiibu.,  JJ.) 

Whitubb  (app  )  V.  Pohfbbi  Bbotbbbs 
(reepe.).  (o) 

Adulteration — Warrant  from  original  vendor — 
Proeeedinga — Limitatum — SumvMry  J itr%$dic- 
Uon  Act  &4S  (11  A  12  Vict.  c.  43),  1. 11— Sal« 
«/  Food  CMd  DrttgM  Aet  1875  (88  4  38  Viet. 
«.  68).  *.  iO—BtUe  of  Food  and  Jhruga  Aet  1899 
(62  i  63  Viet.  e.  51),  t.  20  (6). 

Froe^ing*  against  a  person  who,  in  re$peet  of  an 
ariide  of  food  or  drug  idd  by  him  at  principal 
or  agent,  ha»  given  to  the  pturehater  a  ftUse 
worraiUtf  t»  vtrOing,  under  eeet.  20  (6)  o/  the 
8aU  of  Food  and  Druge  Aet  1899,  mutt  be  com- 
meneed  within  «w  montJU  from  the  giving  of 
voarranty. 
Cask  statbd. 

Oa  the  22nd  Ja\j  1901  an  information  (dated 
the  6th  July  1901)  waa  preferred  hj  the  appellant 
wrainst  tiie  respondent  under  sect.  20,  enb-seot.  6, 
m  the  Sale  of  Food  and  Dm^  Act  1899,  ohannng 
that  they  (the  reepondents)  on  the  16th  May  ^Ol, 
in  reapeot  of  an  arUole  of  food — to  -wit,  pepper- 
sold  by  them  aa  principals  did  gtre  to  the  ptir- 
ohaaer  thereof  a  false  warranty  in  writing,  the 
warranty  so  given  stating  the  pepper  to  be 
genuine  white  pepper,  whereas  the  same  contained 
not  less  than  10  ^er  oent.  of  pepper  husks  con- 
trary to  the  proTisions  of  the  section. 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  proved  by  the  appeUant  and  not 
disputed  b^  the  resijondents : — 

John  Uilne  earned  on  business  as  a  retail 
grocer  in  Uanohester-road,  Haslingden,  and  he, 
on  the  20th  Nor.  1900  puohased  from  the  respon- 
dents,  who  cany  on  business  as  wholesale  grocers, 
31b.  <rf  white  pepper. 

Hilne  purchased  the  pepper  as  genuine  white 
pepper,  and  with  a  written  warranty  to  that  effect 
fpyen  by  the  respoodente. 

On  the  16th  May  1901  Milne  sold  to  Arthur 
Bland,  sergeant  of  police  (a  subordinate  officer  of 
the  appeUant),  at  nis  shop  in  Manchester-road, 
Haslingden,  6oz,  of  the  pepper. 

The  repper  was  bought  by  Bland  for  purposes 
of  anafyuB,  and  was  divided  by  him  into  three 
parts  in  the  manner  prescribed  by  the  statute 
and  one  portion  sent  to  the  county  analyst,  and 
«U  the  requirements  of  the  Sale  of  Food  and 
Drags  Act  1875,  s.  14,  were  complied  with. 

On  being  analysed  the  pepper  was  found  to 
oontain  not  more  than  90  per  cent,  of  genuine 
vhite  pepper,  and  not  leas  than  10  per  cent,  of 
Ueaohed  p^per  husks,  and  a  certiooate  in  the 
atatutoty  form  was  given  to  that  effect 

Thereupon  a  oomplainb  was  laid  against  Uilue 
for  selling  to  the  prejadioe  <rf  the  pnnihaaer  an 
artiole  of  food,  to  wit,  pepper  not  of  the  nature^ 
anbetanoe,  and  qoality  demanded  by  tlu  pur> 
■chaser. 

That  oomplsint  came  on  for  hearing  before  the 
justices  at  Haslingden,  on  the  24th  JHine]901, 
and  at  the  hearing  Milne  proved  to  the  satisfac- 
tion  of  the  justices  that  be  had  purchased  the 
pepper  as  the  same  in  nature,  snbatance,  and 
quality  aa  that  demanded  ot  him  by  the  proee- 
ontor,  and  with  a  written  warranty  to  that  efleot 

Ifl)  Rsponadbj  W.siB.  Uiabbrt,  B«t-i  B*rriaM-w-l«w. 


— namely,  the  warranty  given  to  him  by  the 
lespondenta  on  the  20th  Nov.  1900.  and  that  he 
had  no  reason  to  believe  at  the  time  when  he  sold  it, 
that  the  article  was  otherwise,  and  tiiat  he  sold 
it  in  the  same  state  as  when  he  purchased  it.  There- 
upon the  justices  dismissed  the  oom^int  against 
Milne  under  the  provisions  of  aeot.  25  of  the  Sale 
of  Food  and  Drugs  Act  1875. 

Upon  the  hearing  it  was  contended  on  behalf 
of  uie  respondents  (a)  that  apart  from  the 
evid«ioe  relating  to  the  warranty,  dated  the  20th 
Not.  1900,  no  evidence  had  beni  ofterad  to  the 
ioatioee  of  the  nving  ol  a  falaa  waxranlj  hf  the 
reapcmdanta  on  the  l6th  U»  1901;  (6)  that  the 
ofl^oe  (if  aa^)  waa  oonunltted  and  oompleted  on 
the  2001  Not.  1900  i^en  liie  warranty  was  ^tw, 
and  the  pepper  sold  to  Hilne ;  (e)  that  the  mf  or- 
mation  having  hem  lud  on  the  6th  July  1901 
(more  than  six  months  after  the  20th  Not.  1900) 
was  not  within  the  time  apeoified  in  aaoL  11  of 
11  &  12  TioL  c.  43. 

On  behalf  of  the  appellant  it  was  contended 
(a)  that  the  wanaaly  given  by  the  re^tmdei^ 
was  a  oontinning  wanuatj  running  on  until  the 
whole  of  the  pepper  covered  by  it  had  been  dia- 
poeed  of,  and  that  the  offence  was  a  continuing 
offence ;  (5)  that  the  warranty  was  in  force  on  the 
16th  May  1901,  when  Milne  sold  a. portion  of  the 
pepper  to  Bland,  and  which  warranty  protected 
Mune  from  oonriotion  as  hweinbefore  set  ont ; 
(e)  that  the  information  waa  laid  on  the  6th  July 
1901,  and  within  six  months  of  the  16th  May 
1901,  the  date  of  the  sale  to  Bland  on  which  date 
the  wananfar  oame  into  force  for  tiie  pupoaes  of 
this  partioiwu>  purohaae,  and  thereAwe  within  the 
time  apeoified  by  sect  11  of  11  &  12  Yiot  c.  43. 

The  iustices,  however,  were  of  opinion  that  the 
proseontion  was  not  bronght  in  time  imdar  the 
provirioos  of  11  A  12  Tiot.  o.  43,  and  they  dis- 
missed the  informatimi. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  (^dnion  of  the  ooart  was  whether 
the  information  waa  laid  in  time. 

F.  H.  UtUor  (Jamee  Openehaw  with  him)  for 
the  appellant.— The  T^diat  nuaed  here  ia  what  is 
the  time  within  which  ^rooee^i^  are  to  betaken 
affainst  a  person  who  ^vea  a  false  warranty  under 
the  sale  of  Food  and  Druga  Act.  The  summons 
waa  under  sect.  20  (6)  of  the  Sale  of  Food  and 
Drugs  Act  1899.  The  first  section  in  p(^nt  is 
sect.  20  of  the  Sale  of  Food  and  Dmgs  Act  1875, 
which,  inter  alia,  provides :  "  Every  penalty 
imposed  by  this  Act  shall  be  reoovered  in  Eng- 
land in  tbe  manner  prescribed  by  the  11  Sl  12 
Vict  c.  43."  That  statute  provides  that  such, 
oomphunt  shall  be  made,  and  snob  information 
shall  be  laid  "  within  aix  calendar  mcmths  from, 
the  time  whm  the  matter  of  such  complsant  or 
information  respectively  arose."  That  was  tbe 
state  of  things  m  1875,  and  in  1879  an  amending 
Act  was  passed.  By  sect.  10  of  that  statute  it 
was  provided  that  in  all  prosecutions  under  the 
principal  Aot»  and  notwilhatan^ng  the  proridims 
of  sect.  20  of  that  Aot^  the  summons  dhall  ha 
served  np(m  the  person  charged  withh^  a  reason- 
able time,  and  in  esse  of  a  perishable  artiblenot 
exceeding  twenty-eight  days  from  tiie  time  oi  the 
purchase  from  such  person  of  tiie  food  or  drag 
for  test  purposes.  That  section  has  been  repealed 
but  its  words  are  important  because  of  the  case  of 
Cook  T.  White  (74  L.  T.  Bep.  53;  1S96)  1  Q.  B. 
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284)  which  waa  decided  opon  it,  and  upon  which 
we  foottd  oar  argnment.  Bj  aect.  19  (1)  of  the  Act 
of  1899  ifc  is  prorided  that  "  when  any  articie  of 
foodoT  drag  has  heenpnrchaaed  from  a  person  for 
tmt  jmrpoeea,  any  proaeonticm  under  tne  8fl^  of 
Food  BM  Drugs  Act  in  respect  of  the  lale 
thereof,  notwithatandina  anjthmg  contained  iA 
«eol  20  of  the  Sale  of  Food  and  Drogt  Aotl87fi. 
shall  not  he  institated  after  the  expinvtion  of 
twen^-dght  dayx  from  the  time  of  the  porohaae." 
In  the  schedule  to  that  Act  sect.  10  of  the  Act  of 
1879  is  repwled.  Under  that  section  prooeedings 
must  be  taken  within  twenty-eight  ojits,  and  in 
the  case  mentioned  above  it  was  argued  that  the 
reascmable  time  commenced  to  run  after  the 
twen^-eiffht  days.  That  twenty-uffht  days  was 
eix  months  by  Jervia'  Act  (11  &  12  Vict.  c.  43). 
^he  time  in  this  case  begins  to  run  from  that 
time,  and  not  from  the  date  of  the  false  war- 
ranty. In  Cook  T.  White  (tup.)  it  was  laid  down 
that  a  summons  under  sect.  27  of  the  Sale  of 
Food  and  Drags  Act  1874  against  the  original 
vendor  of  a  penahable  artiole  of  food  for  giVing 
a  false  wairantr  in  writing  in  reneot  of  it  to  a 
purchaser,  need  not  be  served  within  twenty- 
eight  days  from  the  porohaae  of  the  food  fw  test 
varposes  from  that  purohaser.  He  referred  to 
the  judgments  of  Iiindl^  and  Kay,  L.J  J.  The 
L^slatnre  in  repealing  sect  10  of  the  Act  of 
18^  has  kept  alive  the  twenty-eight  days  after 
tiie  date  of  Doyinff  for  test  purposes,  and  it  has 
<mly  subatitnted  toe  aix  months  in  Jervis'  Act, 
for  the  reasonable  time  that  is  mentioned  in 
•eot.  10.  The  section  which  enables  us  to  pro- 
ceed against  the  warrantor  is  aect.  20  (6)  of  the 
Act  of  1899.  That  provides :  "  Every  person  who 
in  reQ>ect  of  an  artiole  of  food  or  drug  sold  by 
liim  as  prindpal  or  agent,  gives  to  the  purchaser 
A  false  warranty  in  writing,  shall  be  liable  on 
■nmmaiy  conviction,  for  the  first  offenoe  to  a  fine 
jkot  exceeding  201.,  for  the  second  oflenoe  to  a  fine 
jwt  ezoeeding  501.,  and  for  any  subsequent  offenoe 
to  a  fine  not  exoeeding  lOOi.,  unless  he  proves  to 
the  satisfadiou  of  the  oonrt^  that  when  he  gave 
4lie  warranty  he  had  leascm  to  brieve  ,  that  the 
statements  or  deecriptions  contained  ther^  were 
true."  This  offence  is  really  a  continuing  one, 
.and  so  long  as  the  shopkeeper  is  Mititled  to  rely 
4>n  the  warranty  and  keep  it  as  a  defoaoe,  so  long 
there  is  ^  continuing  offenoe  oommited.  The 
znatter  of  tiie  information  or  complaint  arose, 
when  the  retailer  waa  entitled  to  set  up  the 
eramafy, 

Frank  ifeUor  for  the  respondents. 

Lord  Altebstonb,  CJ.  —  One  cannot  help 
€eel^  some  regret  that  these  prooeedii^  must 
4ail  upon  thepoint  taken,  for  the  reasons  pointed 
out  by  Kay.  L.J.  in  Cook  v.  WhiU  (74  L.  T.  Bep. 
.58 ;  (1896)  1  Q.  B.  284),  that  in  the  case  ot  some 
.articles,  non-periahable,  which  mi^  be  kept  a 
long  time,  ptoceedin^  cannot  be  taken  against 
persons  who  have  given  a  false  warranty.  It 
«eems  to  me  that  is  a  matter  which  must  be  put 
right  l^the  LegisUture.  The  case  stands  in  this 
way.  Under  sect  20  of  the  Act  of  1875  it  is 
provided  that  in  proceedings  against  offenders 
'"every  penalty  imposed  by  this  Act  shall  be 
reoovered  in  England  in  the  manner  prescribed 
Jt>y  the  11  &  12  Yict  c.  43."  Therefore  that  does, 
in  re^wd  to  proceedings  against  offenders,  bring 
in  the  provisKms  of  Jervia  Act  Thm  came  the 
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section  of  the  r^tealed  Act,  which  provided  that 
proceedings  under  sect.  20  should  be  in  the  case 
of  perishable  articles  within  twenty-mght  days 
from  tiie  time  of  its  purchase,  'fhtn,  as  Ur. 
Mellor  has  propwly  pointed  out,  that  is  extei^ed 
by  the  Act  <A  1899  to  both  perishable  and  non- 
perishable  artiolee.  Thwafore,  in  so  far  as  tiie 
actual  proceedings  have  to  be  taken  in  respect  of 
the  sale  there  are  limits  of  time  leas  than  the  tax 
months.  Now,  in  order  to  eoaUe  theee  pro- 
ceedings to  be  taken  against  the  persons  who 
have  given  the  warranty,  jrou  must  find  some- 
thing in  the  Act  which  either  directiy  or  by 
impuoation  excludes  the  operation  of  sect  20  in 
regard  to  this  partioular  offenoe.  It  seems  to  me 
that  when  yon  look  at  the  amending  Act  of  1899 
the  words  are  not  sufficient :  "  Every  person  who 
in  respect  of  an  article  of  food  or  drug  sold  by 
him  as  principal  or  agent  ^ves  to  the  purchaser 
a  false  warrantjr  in  writmg  shall  be  liable  on 
summary  oonviouon  for  the  first  offenoe  to  a  fine 
not  exoeeding  201."  Now,  the  words  of  that 
section  creating  that  offence  seem  to  me 
directly  to  correspond  with  the  class  of  oflenoe 
to  whioh  it  waa  Intended  that  the  limits  lud 
down  by  aect  20  of  the  Act  at  1875  should 
apply.  I  think  that  if  it  was  intended  to 
exclude  the  general  limits  ot  time  which  were 
brought  in  by  the  incorporation  of  tiie  provisions 
of  Jervis*  Act,  you  would  require  speolsl  words  to 
say  that  such  proceedings  may  be  taken  within 
some  time  as  any  t^me  that  may  be  named, 
e.g.t  from  the  time  of  the  pnrohase  of  the  articles 
from  the  sub-purchaser,  or  a  direction  that  for 
the  purpose  of  a  summons  under  that  section,  the 
date  of  pnrohase  should  be  ta^n  to  be  the  date 
wbem  the  false  warranty  waa  supposed  to  be  given. 
I  think  it  is  impoenble  for  us  to  give  proper  effect 
to  sect  20  of.  the  Act  of  1875,  if  we  hold  that  these 
proceedings  could  be  taken  more  tban  six  months 
from  the  date  of  the  oflenoe — namely,  the  offence 
of  giving  the  falsa  warranty.  Therefore,  thoa^^ 
I  quite  agree  that  the  oaee  Is  one  wliioh  it  is 
denrable  should  he  mel^  if  it  is  intended  that  the 
iwooee^ngs  are  to  be  taken  ^^st  the  penon 
who  luu  givw  the  false  warranty,  more  than  aix 
DKmths  lm<»e*  I  think  it  muat  he  1^  an  Act  and 
not  fay  potting  a  ocmstmotum  <m  the  Act  which 
the  puun  langoage  of  it  does  not  justofy.  ■ 

Dablzko  and  OakSVWLL,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors:  Snow,  Fox,  and  Co.  for  H.  Clare, 
Preston ;  Williamson,  SiU,  uid  Co.  for  Martden 
and  JToradm,  Blaokbnm. 


Thursday,  March  13. 

(Befon  Lord  Altebstonb,  G.J.,  Duuva 
and  GH1.NNXIJ.,  JJ.) 

Scott  fapp.)  v.  Lowi  (reap.),  (a) 

Metropolis — Paving  apporiionment—lHtmiBeal  tff 
summons  on  growak  cf  street  not  heing  a  new 
street— Fresh  a;}2>orfw)iiffl«i»<~Bes  judicata — 
Metropolis  Management  Aets  1855-1890. 

On  the  9th  Nov.  1898  the  S.  Vestry  resUved  thai 
S,.-street  he  paved  at  a  new  street,  and  appor- 
tioned the  sum  of  371. 16s.  ^  on  Vie  respondent, 
whtdk  h»  rffused  to  pay. 

),«)  BapoTMd  by  W.  di  B.  Hsbbset,  £aq.(  teriatw-atJiur. 
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On  Ihe  IStk  89pt.  1899  the  H.  Vtttry  tummoned 
the  retpondent  for  that  turn,  but  the  tummonM 
wa$  dismiued  on  the  ground  that  M.-etre»t  too* 
not  a  new  street  vithin  the  Meiropolie  Manage' 
ment  Aett. 

On  the  ISth  /wm  1900  a  reeolvtion  mu  ptuted  by 
fke  S.  Veetry  reeeinding  the  above  tupportion- 
mmU.  and  onlA«  lUkMarvk  1901  tt«  B:  Borough 
CouiieU  remaned  that  B.-etTeei  be  paved  ae  anew 
etreett  amd  apporiUmod  on  the  reopondent  the 
nun  tf  321.  Iw.  Id.,  which  he  refvmato  pavy  and 
<A«Fmipon  fte  pretoni  eummone  woe  ieeuea. 

The  memeiraie  keU  thai  the  adgudieation  of  the 
15A  Sept.  1899  imt  eondutivef  and  he  diemieBed 
the  eummone. 

Held,  on  the  authority  of  B>4«.  v.  Hntdiins  (41 
L.  T.  Bw.  364)  and  Wake&ld  Gorporation  v. 
Gooka  (8(f  L.  T.Bep,  198).  thai  the  deeitum  of 
the  l&ik  Sept.  1899  woe  not  eonelueive  and  the 
preeent  eaae  thoi^  be  heard  on  it$  merite. 

Case  stated  on  a  oomplaint  prefarred  hy  the 
appellant  asunai  the  respondent,  who  is  the 
owner,  within  sect.  250  of  the  Uetropolie 
Management  Aot  1855,  of  premises  known  as  the 
Manor  Farm  Daizr,  on  the  east  side  of  a  street 
known  as  Bisenolme-street,  for  nnlawfally 
neglecting  and  refosing  to  paj  the  snm  <n 
32r  16*.  Id.,  the  sam  apportioned  on  him  in 
respeot  of  the  premises  under  tiie  Metropolis 
Management  Aots. 

The  following  facts  were  proTod : — 

The  appellant  is  the  paTiI^(  rate  collector  to  the 
paving  aathoritjr  within  the  metropolitan  borough 
of  Hackney,  wMoh  exercises  all  tne  powers  of  ue 
Metropolitan  Management  Aots  1q55  to  1890 
■  within  the  district  of  the  borough  cotmciL 

The  respondent  is  the  owner  of  Manor  Farm 
Dairj,  Biseholme-street,  within  the  district. 

On  the  9th  Not.  1898  the  Testrjr  of  Haekncv, 
prodecMMm  of  the  Haoknej  Borongh  Gonnml,  in 
ezeootum  ol  their  itatntoiy  powers  reMdred  tiiat 
Biseholme-street  be  pared  as  a  new  street  and 
apportioned  the  expenses  of  paving  ^seludme* 
stareet  aa  a  new  street  on  the  tuiods  frcmtagem 
abutting  on  the  street,  of  whom  the  reepondant 
wu  <nie.  The  sum  of  37Z.  I6e.  8d.  was  the  amonnt 
amwriaoned  on  the  respondent  as  owner  of  the 
Manor  Farm  Daiiy,  which  snm  was  demanded  hj 
the  KackBOT  Teafary  from  the  raqKNodant  <«  toe 
26th  Not.  1898,  ana  which  the  respondent  refased 
to  pay. 

On  the  15th  Sept  1899  the  Haokner  Yestiy 
amnmoned  the  respondent  before  one  of  the  nuwis- 
tratea  of  the  Metropolis  at  the  North  London 
Police-court  for  the  earn  of  371.  IBs.  8d.,  being 
the  proportion  alleged  to  be  dae  from  the  respon- 
dent as  the  owner  of  tiie  Manor  Farm  Dairy  of 
the  paTing  expanaes  under  the  apportionment 
made  thedth  Not.  1898. 

The  reapondent  called  no  eTidaooe,  and  the 
magiatnte  waa  (A  (pinion,  on  the  fsots  proved 
berare  him  by  the  complainants,  that  the  Bise- 
holme-atreet  waa  not  a  new  street  within  the 
Metropolis  Management  Acta,  and  accordingly 
dismissed  the  summons. 

On  the  ^pUcation  of  the  comphunanta,  the 
magistrates  stated  a  special  case  for  tiie  High 
Oonrt  under  the  titie  of  the  Hackney  Veetry  (apps.) 
T.  Lowe  (resp.). 

On  the  5th  Feb.  1900  the  case  came  on  for 
heatii^;. 
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The  respondents  then  objected  tiiat  a  co^j  ot 
the  case  had  not  been  a«rred  by  the  appellants  (»» 
the  respondents  personally  within  three  days 
after  reo^t  of  the  same  from  tiw  mairiatnta. 

The  oonrt  held  the  objeolKm  ■  fctu  to  tiieir 
jnriadiotion  and  diamiased  the  amieal. 

Bisehol  me-  street  oontianed  nnpaved,  and  no- 
work  whatsoever  was  done  iip«t  it  imder  Uie 
aforesaid  apportionment 

-  On  the  13th  Jane  1900  a  reaohition  waa  paaaed 
by  the  veetry  of  HacknOT  reecnn^g  the  alore- 
sud  apportitmment  and  allreaolationa  oonoerahne 
the  same. 

On  the  14th  March  1901,  the  Hackney  Boroafrb 
Ooancil  resolved  that  Biaeholme*street  should  b» 

Saved  as  a  new  street  within  the  meaning  of  tho 
Leteopolis  Management  Aot  1855  to  IwO,  and 
the  surveyor  apportioned  a  sum  of  321.  1^.  Id. 
upon  the  reapondent^  being  the  reapcmdant's  ]wo- 

Sirtion  of  the  estimated  ezpenaea  of  panns 
Lseholme-street  in  respect  of  his  ownership  of 
the  Manor  Farm  Dairy.  The  cKmension  and  coct- 
^thepaTing  to  be  done  under  tiia  new  a^oiiiim. 
ment  differed  very  slightly  from  thoae  uadu  1b» 
preoeeding  a^fporuonment,  flud  the  qppwtion- 
menfc  waa  in  reapect  ot  the  aame  property  in  the 
same  atieet 

The  sum  of  321. 16*.  Id.  waa  duly  demanded  hy 
the  appellants  of  the  reapondent  The  respondent 
refased  to  pay  the  same. 

On  the  Sieth  Oct  1901  the  appellaot  sammoned 
the  reapondent  for  default  in  paying  the  anm  of 
321. 16«.  Id. 

The  respondent  at  the  hearing  took  a  prelimi- 
nary objection  that  the  magistrate  had  no- 
jnnsdiction  to  hear  the  summons,  and  tliat  tbo 
matter  was  res  judicata,  and  c<mcluded  by  the 
finding  of  the  magistrate  at  the  hearing  on  tbo 
15th  Sept  1899,  that  Biseholme'Street  was  not  a 
new  street,  and  that  the  slight  alteration  in 
cost  of  tiie  work,  coold  not  effect  tiie  substantial 
identity  oi  the  appellant's  dmiuukd  with  that  mAd» 
by  the  Haokn^  Vestry  on  tko  former  appcntion- 
meut  of  the  9th  Nor.  1896. 

The  appellant  contended  tiiat  the  anmnunis 
wM  in  reapect  of  a  new  a^>orti(mment  and  a  new 
demand  for  a  different  sum  from  that  adjudic^ed 
upon  on  the  15th  Sept  1899,  and  he  tendered 
OTidenoe  as  to  the  variation  in  the  extent  oi  area- 
to  be  paTed  and  the  cost  of  the  work.  He  con- 
tended that  the  decision  of  the  mag^stnte  on  th» 
summons  of  the  Hackney  Teebry  on  the  15tlk 
Sept  1899,  operated  tmly  as  the  ^smissal  of  tho 
sommone  for  paving  expenses  which  the  Hackney 
Teatiy  had  then  failed  to  show  were  due,  ana 
could  not  conclude  the  status  of  BiBefaolme-Btreefc 
nor  yet  the  respondent's  liability  save  on  th« 
summons  on  which  the  magistrate  actually 
abdicated. 

The  ma^atnte  was  of  opinion,  after  tiie  adnus- 
lam  oi  Mth  partiea,  that  the  qneaUon  to  b» 
decided  upon  tide  aummcma  waa  vriiether  Bia&- 
holme-atreist  waa  or  waa  not  a  new  atreet  witiiiia 
meaning  of  the  Metn^Ua  Man^ement  Actil, 
and  inasmuch  aa  it  had  been  proved  and  fonnd  as  a. 
fact  by  the  magistrate  on  the  summons  heard  by 
him  on  the  15th  Sept  1899  that  Itiadiolma- 
street  was  not  a  new  street  within  the  meamng  of 
those  Acts,  and  inasmuch  as  there  waa  on  uii» 
summ<m8  no  evidence  on  any  fresh  p^t  that  tii» 
adjudication  of  the  15th  Sept  1899  waa  oon. 
clualTe,  and  that  he  had  no  jnriadiotion  to  hear 
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the  present  samnuuis,  and  he  therefore  dis- 
mieau  it 

The  qneaticm  for  the  court  was  whether  the 
adjn^eation  of  the  15th  Sept.  1899  was  ocmcltudTe 
or  whether  the  magiatrato  had  jorisdiotioii  to 
hear  and  determine  the  Bununona  on  its  merits. 

Sevan  for  tiie  appellant. 

JEldridge  tor  the  reapondeut. 

Ijord  Altbbstohi,  C  J.— We  do  not  consider 
that  this  caae  ie  diatingaiBhable  from  the  caaeB  of 
Beg,  T.  Huiehina  (U  L.  T.  Bep.  364 ;  6  Q.  B.  Dir. 
300)  or  Wakefield  Corporation  t.  Cooke  (86  L.  T. 
Bep.  198;  (1902)  1  £.  B.  188).  The  conaeqnenoe 
of  noldinff  the  derarion  of  the  magistrate  to  be 
final  would  be  too  aerioua.  The  amount  olaimed 
in  this  case  is  not  in  respect  of  the  same  appor* 
titmment,  and  bo  is  not  in  respect  of  the  same 
proceeding.  The  only  thing  dwided  in  the  first 
case  was  that  that  apporrionment  was  not  recover- 
able. 

Dablikq  and  Ohaknbll,  JJ.  concurred. 

Appeal  aUotoed. 
Solicitora :  WiUiam* ;  C.  Y.  Toung  and  Son. 


March  25  and  April  15. 

(Before, LoBD  Alvxbstohb,  C  J.,  Dablino  and 

Channell,  JJ.) 
K>bb8Bt  TTbbah  Dibtbict  Gouhcii.  (appa.)  v. 

HxiTHKLL  (reBp.).(a) 
Xoeol  smwmmenf— irfmds  aeqwred  for  voIun^Mr 
pfwrpoee* — Land  owned  or  occupied  for  Crown 
purpoeet — Apportionment  of  expentet  for  paving, 
&e.,  highway—Public  Sealth  Act  1875  (38  A  39 
Viet.  55),  s.  150. 
Certain  land*  and  premise$  were  purehaeed  by  H. 
for  the  purpose  of  them  being  frani/erred  to  and 
need  by  the  volunteer  battalion  of  which  he 
was  eotnmandiag  oj^cer.   They  were  afterwardg 
mortgaged  to  the  Public  Works  Loan  Commii- 
■stontfrt,  and  the  money  to  received  wa$  used  to 
repay  the  respondent  and  to  fit  up  the  premises, 
and  they  were  held  by  the  defendant  and  hie 
successors  as  commanding  offieer  under  the 
VoltmUer  Act  1863. 
Vhepremii$ee  have  been  need  ever  since  as  the  head- 
mteaien  of  and  for  the  purposes  of  the  vohtnteer 
haitaJion,  and  for  no  other  purpose. 
flicM,  that  the  premises  were  owned  and  oeeupied 
bp  the  responaent  as  a  servant  of  the  Crown  for 
the  purposes  of  GU  Crown,  and  that  he  was 
cx«mp<  from  liability  to  pay  my  expenses  in 
*  reimeet  thereof  apportioned  under  sect.  150  o/' 

the  Puhlie  Seam  Act  1875. 
K)mbm  atated  upon  the  hearing  <rf  a  complaint 
made  the  appellants  on  the  16th  Oct.  1901  for 
Cbd  racorer7  from  the  respondrat  of  a  sum  of 
4092. 10s.  9d^  being  the  apportioned  amount  of 
oxpensea  incurred  by  the  appellants  in  sewering, 
lerelling,  paving,  metalling,  tinging,  chann^ng, 
and  msjing  good  a  cerimn  street,  <^led  Nigfatin- 
gale-laae  (being  a  street  not  repairable  by  the 
inhabitanta  at  large),  in  the  urban  district  of 
Homsey,  alleged  to  be  payable  in  respect  of  the 
Elms,  Priory-road,  and  land  on  the  east  side  of 
14'ightingale-lane,  which  premises  abat  on  the 
stnet,  together  with  interest  on  that  sum  at 
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the  rate  of  51.  per  cent,  per  annum  from  the  20th 
Feb.  1901. 

The  appellants  are  the  urban  district  council 
of  Homsey,  in  the  oonnty  of  Middlesex. 

The  respondent  is  a  colonel  in  His  ICajes^s 
Army,  and  was  at  all  material  times  until  the 
monui  ci  Uaroh  1901  the  commanding  officer  of 
the  let  Voliinteer  Battalion  (Duke  of  Gambridge'a 
Own)  Middtoaox  Begiment-*  formerly  called  die 
3rd  Mlddleaex  Bifla  Vdhmteera. 

By  an  indmtnre  made  the  15Ui  June  1896 
between  the  Suburban  Buildings  Land  Company 
Limited  and  die  reapcmdent,  certain  premises, 
therein  called  the  Elms,  and  hereinafter  called 
"  the  premises,"  were  granted  and  conTeyed  unto 
and  to  the  use  of  the  reroondeut,  his  heirs  and 
assigns,  for  the  sum  of  1910Z.  It  was  not  disputed 
that  the  premises  were  aoqTiired  hy  the  respcmdent 
for  the  purpose  of  transferring  them  to  and  in 
the  meantime  allowing  them  to  be  used  by  the 
Tolnnteer  battalion. 

In  or  about  the  month  of  Dec.  1896  certain 
portions  of  the  premisee  comprising  an  annoary 
and  magazine  were  duly  appointed  by  the  respon- 
dent as  Booh  oommaiiaing  officer,  and  approved 
by  the  Seorrtary  of  State  for  War  as  a  8tor»- 
honafe  for  arma,  amaumtioa,  and  atoree.  In  pnr- 
soanoe  of  aect  26  of  the  Tolnnteer  Act  1863, 
sect  6  of  the  Begnlation  of  the  Foroea  Act  1871» 
and  an  Order  in  Council  made  under  the  last- 
mentioned  section.  The  armoury  consists  of  one 
room  in  the  basement  of  the  portion  of  the 
premises  described  as  the  main  baildin|;.  Sinoe 
that  time  these  portions  of  the  prenuaea  have 
been  used  solely  as  such  store-house. 

In  or  about  Feb.  1897  the  Secretary  of  State 
for  War,  on  the  application  of  the  respondent, 
as  such  commandmg  officer,  in  pursuance  of 
sect  5  (I)  of  the  Military  Lands  Act  1892,  duly 
approved  of  the  sum  of  22001.,  repayable  in 
thirty-five  years,  being  borrowed  hy  the  volunteer 
battuion  for  the  purposes  of  aoqmring  the  free- 
hold of  the  premises. 

By  an  indenture  oi  mortgage  made  the  iBt 
April  1897  between  the  respondent  and  Bobert 
Fhilpot  the  Secnetary  of  the  Public  Works 
Loan  OommissionerB,  respondent  granted  the 
premises  and  the  grants  made  and  to  be  made  to 
tbe  volunteer  battalion  out  of  moneys  provided  by 
Parliament  unto  Bobert  Philpot,  as  such  aeore- 
tary,  and  his  successor  secretaries,  and  his  and 
their  assigns,  by  way  of  mortgage  for  securing 
the  sum  of  2200!.  and  interest  and  agreed  that 
the  premises  should,  aubject  to  such  mortgages, 
be  held  by  him  as  such  commanding  officer  and 
his  successors  under  and  by  virtue  of  the  terms 
of  the  Tolunteer  Act  1863. 

The  sum  of  2200Z.  was  advanced  in  pursaanoe 
of  the  mortgage  by  the  Public  Works  Loan 
Commissioners,  through  the  CommisBioners  for 
the  Beduction  of  the  Dational  Debt  and  was 
together  with  the  sum  ol  about  5001.  which  had 
been  raised  by  voluntary  snbscri^ons.  aj^tlied 
by  the  respondent  in  repaying  himself  die  pnr- 
ohaae  price  of  19102.  for  the  premises,  and  in 
altering  and  fitting  up  the  same  for  the  nae  of 
the  Tolonteer  battalion. 

The  rrapoudent  thereupon  oeaaed  to  have  any 
interest  in  the  premises  otherwise  than  as  such 
commanding  officer. 

The  premzaea  hare  ainoe  their  aoqniwtion  by  the 
ra^ondant  been  oaed  aa  the  headqaartera  ox  and 
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for  the  pOTpOBea  of  the  Tolnnteer  battalion,  and 
for  no  other  poipoeee.  No  rent  and  no  money 
has  ever  been  charged  or  received  bjr  the 
volunteer  battalion  or  its  oommandinff  offioer  for 
the  nee  of  tho  premises  or  any  part  thereof. 

The  fnnds  of  t^e  volunteer  battalion  consist 
of  the  grants  made  to  them  out  of  moneys  pro* 
vided  by  Parliament,  anbecriptions  from  offioers, 
and  some  volnntory  snbscriptions  sabsoribed  by 
other  persons  for  specific  purposes. 

The  upkeep  of  the  premises  is  paid  for  entirely 
out  of  the  Furliamentaiy  grants. 

The  premises  abut  on  the  east  side  of  a 
street  known  as  Nightingale.lane  in  the  district. 
N^htingale-lane  (Weinafter  called  the  street) 
was  at  the  date  of  the  notices  hereinafter 
mentioned  a  street  (not  bwng  a  highway  repur- 
able  by  the  inhaUtantn  at  large  within  the 
meaning  of  sect.  150  of  the  Pnblio  Health  Aet 
1876. 

In  Dec.  1899  the  appellants  doly  resolved  that 
notdoea  should  be  served  on  the  reapeotive  owners 
and  occupiers  of  the  premises  fronting,  adjoinins 
or  abutting  on  the  street  under  the  last-mentionea 
section,  requiring  them  to  sewer,  level,  pave, 
metal,  flag,  channel,  and  make  good  the  street, 
and  on  or  about  the  24th  Jan.  1900  notice  under 
the  section  waa  duly  served  on  (amongst  otiiers) 
the  respcmdent. 

The  notices  were  not  complied  with  and  the 
appellants  executed  the  works  therein  mentioned 
themselves,  and  completed  the  same  on  or  before 
the  16th  Oet.  1900. 

The  axpeluea  incurred  by  the  a^>eUaBts  in 
eseoniing  uw  works  were  therenptm  iwpiniioned 
by  their  smrcnror.  and  the  anni  of  40wC  10*.  9d. 
was  so  apportioned  on  the  respondent  inreapeot 
of  the  premises,  and  notice  of  such  apportionmant 
was  duly  served  upon  him,  and  he  did  not  irithin 
the  spaoe  of  three  months  dispute  Ae  same. 

On  the  20th  Feb.  1901  notice  demanding  pay- 
ment of  the  said  sum  of  4092.  lOt.  9d.  by  the 
respondent  was  duly  served  upon  him  but  he 
refused  to  pay  the  same  and  the  appellaats  com- 
menced summuy  proceedings  for  tne  recovery  of 
the  sum  with  interast  thereon  at  the  rate  of  5  per 
cent  per  annnm  from  the  20th  Feb.  1901,  which 
came  on  for  hearing  on  the  16th  Oct.  1901. 

On  behalf  of  the  appellants  it  was  contended 
that  the  respondent  was  the  owner  of  the  promises 
when  the  works  were  oompleted,  and  that  he  was 
liable  accordingly  to  pay  the  appcdlante  the  share 
apportioned  in  reepect  of  the  frontage  of  the 
premises  to  Xightingale-lane  of  the  expenaes  <A 
exeoutinff  such  works. 

On  behalf  of  the  respondent  it  waa  contended 
that  the  premises  were  owned  and  occupied  by 
servants  of  the  Grown,  for  tibe  purposes  ot  the 
Grown,  and,  consequently,  that  he  was  exempt 
from  liability  to  pay  any  of  the  expenses  ao 
appraitioned.  The  jostioes  were  of  ^^nnion  that 
the  respondent  was  not  liable  to  pay  t^e  expenses 
so  apportioned,  and  dismissed  the  summons. 

The  qaestion  for  the  opinion  of  the  court  was 
whether  the  rei^ndent  ia  liable  to  pay  the  share  of 
the  expenses  apportioned  upon  him  as  aforesaid 
in  respect  of  t&  frontage  to  Nightingale-lane  of 
the  premises. 

Bray,  K.O.  {A.  QUn  with  him)  for  the  appel- 
lants.—The  qneaticm  here  ia  whether  the  reapcm- 
dent  is  liaUe  to  pay  a  anm  of  4091.  lOs.  9A,  bean^ 


expenaaa  incurred  by  the  urban  authority,  tiie 
appellants,  under  sect.  150  of  the  Public  Health  Aot 
1875  (38  A  39  Tiot.  c.  55).  The  reoovery  of  such 
expenses  is  provided  for  by  sect  257  tn  the  samo 
Act.  The  respondent  is  the  owner  of  the  land,  and 
this  ia  a  rate  levied  not  on  an  oocu^jr,  but  on 
an  owner.  The  UUitary  Landa  Act  1892  (55  &  5G 
Tict.  0.  43),  s.  8,  provides  that  if  a  volunteer  corps 
holding  land  under  this  Aot  is  disbanded,  toe 
land  s&ll,  by  virtue  and  subject  to  the  provisiona 
ai  this  section,  vest  in  the  Secretary  of  State  from 
the  date  of  diabandment  Bnbjeofc  to  the  r^ayment 
ot  any  money  borrowed  ftor  the  pnrohaae  of  the 
land  and  not  already  repaid,  and  the  sums  required 
for  snch  repayment  shalli  if  and  so  far  as  not  pro- 
vided by  the  sale  of  the  land,  be  paid  out  of 
mou^s  provided  by  Parliament  for  army  servioea. 
It  is  dear,  therefore,  tliat  until  disban£nent  tiua 
land  doea  not  vest  in  the  Grown,  and  therefore  the 
respondent  is  Uie  owner  and  liable  for  the  rate. 
Tbe  case  of  the  United  Ve$iry  of  the  Parithet  of 
Bt.  Margaret  and  Si.  John  the  Svangeliat,  WeeU 
minster  v.  EotMne  (81  L.  T.  Bep.  890;  (1899) 
2  Q.  B.  474)  shows  that  a  building  oonustinff  of 
an  armoury,  store-house,  and  drill-hall  (»  ^ 
volunteer  corps  which  is  vested  in  the  command- 
ing offioer  of  the  oonw,  and  ia  intended  for  the 
use  of  the  corps  only,  is  not  exempt  from  ih» 
operation  of  the  sanitary  provisions  of  tha 
Hetn^lis  Kanuement  Act  1855,  on  the  gromnA 
tiiat  it  is  ooonpied  and  need  solely  for  thepurposea 
t^  Grown.  If  sect  150  doea  not  apply  to  tb» 
Grown,  then  for  tiie  urban  aanitary  authority  to 
aewer  and  pave  would  be  a  tnapaaa  on  the  nght 
of  the  Grown.  Thefaet  that  it  la  oaad  tor  Grown 
purposes  ia  not  auffloiant: 

Aoirasr  v.  DremU,  83  L.  T.  Bsp.  718. 
The  case  ot  Psomm  Afsessmanl  Committee 
Holboni  Umwn  (68  U  T.  Bep.  351 ;  (L9&S)  1  Q. 
389)  is  not  against  the  a]^U8nt's  o<»it«itioa.  Jib 
waa  Iwld  there  that  premises  oooai^ad  by  a  volun* 
twr  corps  for  the  purpose  ot  ^txa  service  of  the 
oorpa,  and  b^g  reaeonably  neoeaaary  for  suoK 
service  were  oocnpied  1^  servants  of  the  Crown 
for  the  purposes  of  the  Grown,  and  were  there- 
fore exempt  from  rates.  But  there  are  two 
^tdnctions  in  that  case  from  the  present  one. 
First,  there  was  an  express  exemption  in  sect.  26 
of  the  Volunteer  Aot  l863  (26  &  27  Vict  o.  65); 
secondly,  tbe  rate  was  to  be  paid  by  the  occupier, 
and  were  not  expenses  recoverable  from  the  owner, 
as  in  the  present  case.   He  also  referred  to 

HatoUy  V.  SUtU,  37  L.  T.  R«p.  625 ;  6  Ch.  Dir. 
521. 

Sir  B.  Firilay  (A-6.)  (ZT.  Sutton  and  O.  8, 
Boberteon  with  him)  for  the  respondent — ^The 
land  here  is  the  property  of  the  Grown,  and  it  is 
just  as  much  exempt  from  paying  these  expoiaee 
as  it  ia  from  paying  rates.  The  case  <^  Psonon. 
T.  Sdbom  Union  (uW  nip.)  ia  direetlj  in  point. 
The  Grown  ia  not  bound  by  any  atatute  uuasa  it 
is  named  in  it  or  it  can  be  asmmed  tint  it  iv 
intended  by  necessary  implication.  He  refsned  t» 

Perry-r.  Xamet,  64  L.  T.  Bsp.  438;  (1891)  1  Ch. 
658. 

The  Tolonteera  are  jnat  as  mnoh  a  part  ot  tiie 
Grown  foroes  as  the  regnlar  army  or  mifitob  It 
ia  true  tiiat  there  are  certain  express  exempti<nu- 
of  the  Grown,  but  they  were  simply  inserted  ear 
abundanU  emiiela,  and  the  Cact  that  no'  snob 
exemption  ocoura  in  sect  150  ia  no  proof  that  tiie 
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Crown  is  aubject  to  its  prorisions.  and  no  snch 
intention  can  be  gathered  from  the  lanfcnage  of 
the  Act.  Tn  Smi&tett  r.  Blythe  (1  B.  &  Ad.  509  ; 
35  B.  B.  358),  it  was  held  an  exception  in  a 
statute  of  Uis  Majesty's  ships  of  war  from  tolls 
did  not  hy  implication  render  the  other  King's 
shipg  chat^eable,  and  in  the  Mayor  of  Weymouth 
T.  Nugent  (11  L.  T.  Bep.  672  ;  6  Best  &  Smith 
22)  stone  brought  for  the  nae  of  His  Majesty's 
navy  waa  bold  ezenopt  from  wharfotre  dnes  created 
by  statate  npon  Uie  same  primuple  notwithstand- 
ing the  insertion  of  spetual  exemptions  in  the 
Aet  in  favour  of  oertain  Crown  propert;y.  Tliere 
it  no  distinotion  in  prindple  between  a  rate  levied 
•on  an  oeonper  and  an  asaeasmMit  on  an  owner : 
£onI  Adaeate  and  Barlm  T.  Lang,  i  Bat.  Srd  sniss, 
84. 

The  case  of  the  WeMtmintter  Veslry  t.  HotJcins 
(M  nip.)  only  refen  to  sanitary  reqmrements, 
and  wu  decided,  aa  the  jadgments  show,  on  very 
narrow  groonda.   He  also  cited 

Caombar  t.  JtuHeM  itf  iJte  Peate  of  Berit,  50  L.  T. 

B«p.  405;  9App.Cu.  61; 
B.  T.  Cottf  9  Tsim  Bep.  519. 
Bray,  E.O.,  in  reply,  cited 
nUdn  T.  Herbert,  11  L.  T.  Bep.  173 ; 
Lord  Colehnter  T.  Kewneg,  14  L.  T.  Rep.  8S8  ;  16 
L.  T.  Bep.  468 :  L.  Bap.  1  Ex.  BOS )  L.  Btp.  2 
Ex.  258. 

Cur.  adv.  miU. 

AjprU  15.— Lord  Altbbsionb.  CJ.  read  the  fol- 
lowing written  judgment  of  the  ooart : — ^This  waa 
an  appeal  by  the  Hornsev  Urban  District  Council 
against  a  decision  of  tne  jostices^of  Middlesex, 
sitting  at  the  Highgate  petty  aessions,  dismissing  a 
compuunt  against  the  respondent  to  recover  the 
sum  of  4091. 10a.  9d.,  being  the  apportioned  amount 
of  expenaea  incurred  by  the  appellants  in  sewering, 
levelun^,  and  paviug  a  COTtain  8tn>et  called 
Nightin  ffsle-lane,  under  the  provieions  of  sect.  150 
of  the  Public  Health  Act  1895.  The  ground  of 
the  decision  was  that  under  the  circumstances  of 
the  case  the  respondent,  who  bad  acquired  the 
premises  in  question  as  colonel  of  a  volunteer 
corps  was  not  liable  to  pay  the  amount  of  the 
apportionment.  In  order  to  appreciate  the  point 
which  arises  upon  this  appeal,  it  is  in  our  opinion 
necessary  to  stote  aeourately  the  facts  apcm  which 
the  qnmticn  arisee.  The  respondent^  Colonel 
Hannell,  in  His  Majesty'a  Army,  and  was,  up  to  the 
mmth  of  March  1901,  tiie  commaoding  (moer  <A 
the  let  Battalion  Middlesex  Bifle  Yolnnteers.  In 
the  year  1896  the  respondent  purchased  tiie  fee 
simple  of  certain  land  at  Homsey  for  the  sum  of 
1910£.  The  land  was  purchased  by  him  for  the 
purpose  of  its  being  transferred  to  and  used  by 
the  volunteer  battalion.  In  the  year  1897  the 
premises  acquired  were,  pursuant  to  the  provisions 
of  the  Military  Lands  Act  1892,  mort^^aged  to 
the  Public  Works  Loans  CommisBioners  for  the 
sum  of  2200Z.  The  money  so  received  waa  applied 
to  repaying  the  amount  paid  by  the  respondent 
in  purchasing  the  premises  and  fifctiug  them  up 
for  the  aae  of  the  volunteer  battalion.  The  pre- 
mises abut  npon  Nigfatii^de-lane.  In  Deo. 
1889  the  appelUnta  dc9y  avved  notices  for  the 
sewering,  panne,  fto.,  of  Nightingale-lane  nnder 
the  provisiona  of  sect.  150  of  the  Pabllo  Health 
Act  1875.  The  work  waa  subsequently  executed 
by  tiiem.  The  amount  apportioned  was  agreed 
to  be  the  amonnt  from  the  respondent  as  thelegal 
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owner  of  the  premises  if  he  is  nob  enmpt  from 
payment  The  lands  in  qnestion  were  aoqnired 
under  and  by  virtue  of  sects.  24,  25,  and  26 
of  the  Volunteer  Act  1863,  and  tiie  mortage, 
as  already  stated,  waa  made  under  the  pro- 
visions of  the  Military  Lands  Act  1892.  It  was 
contended  on  behalf  of  the  appellants  that, 
inasmuch  as  by  virtue  of  sect  3  of  the  Military 
Lands  Act  1^2  the  land  could  be  let  in  any 
manner  consistent  with  the  use  thereof  for  miU> 
tary  purposes,  and  that  it  would  not  vest  in  the 
Secretary  of  State  until  after  the  diabwdment  of 
the  corps,  the  respondent,  as  legal  owner,  wae 
liable  to  pay  to  apportionment,  and  that  the 
ease  of  JJniUd  yestrjr  (/  8t.  Jame*  and  8t.  John 
the  Evangelut,  Wettmimter  v.  Hoikint  (31  L.  T. 
Bep.  390;  (1899)  2  Q.  B.  474)  waa  an  Authority 
in  the  appellants'  favour  binding  upon  us.  It 
waa  contended  on  behalf  of  the  Attonwy- 
Oeneral,  for  the  respondent,  iliat  the  land 
being  in  fact  purchased,  owned,  and  occupied 
solely  for  the  purpose  of  the  volunteer  corps, 
it  must  be  taken  to  be  owned  and  occupied 
for  Crown  pniposes,  and  that  therefore  the 
amount  of  the  apportionment  could  not  he 
recovered,  as  sect.  150  was  not  binding  upon 
the  Crown.  We  are  of  opinion  that  the  conten- 
tion of  the  Crown  is  right,  and  that  the  appeal 
shonld  be  dismissed.  The  liability  to  pay  the 
apportionment  d^enda  upon  the  ptoTiaiou  of 
the  Fablio  Health  Act.  Sect  150,  ns  has. fre- 
quently been  pdnted  out,  contempUtee  a  notice 
being  ^ven  to  the  owner  or  ooeapier  to  can^ 
oat  tae  work  specified  themselves,  and,  npon  their 
failure  to  carry  it  out,  empowers  the  autbority  to- 
execute  the  works  and  recover  the  expense  m>m 
the  variona  owners.  Sect.  213  provides  ^at  the 
expense  may  be  treated  as  private  improvement 
expenses,  and  reoovered  by  means  of  prirato- 
improvement  rates  spread  over  a  series  of  years. 
Sect  257  provides  for  tbe  recovery  of  the  appor- 
tioned amonnt  either  at  once  or  by  instalments. 
Sect.  327,  which  was  relied  upon  by  Mr.  Bray,, 
contains  certain  protective  dauaes  with  reference 
to  lands  vested  in  the  Admiralty  or  War  Office. 
In  our  opinion,  for  tbe  reasons  given 
Lawrence,  J.  and  Collins,  J.  in  Pearson  r. 
Aueasment  Committev  of  Holhom  Union  (68  L.  T. 
Kep.  351;  (1893)  1  Q.  B.  395,  397).  these  landa 
were  being  held  for  military  purposes,  and  the 
respondent  had  no  use  or  oocupation  of  the 
premises  other  Uian  as  colonel  commanding 
the  cor^,  and  in  discharge  of  his  dntiea  of  snch, 
and  so  in  fact  a  mere  trustee  for  the  corps  having 
no  personal  beneficial  interest.  This  is  in  our 
opioion  an  ownership  and  occupation  for  and  on 
behalf  of  the  Crown,  and  the  appellants  must 
show  some  words  which  impose  upon  the  Crown 
an  obligation  to  do  the  work  or  par  the  expense 
of  it.  The  principle  that  Acts  of  Parliament  do 
not  impose  pecuniary  bnrdena  upon  Crown  pro- 
perty unless  the  Crown  is  exprrasly  named,  or 
unlMS  by  necessary  implication  the  Crown  has 
agreed  to  be  bound,  is  in  our  opinion  still 
applicable  to  sach  a  case.  No  doubt  the 
insertion  in  many  Acts  of  Parliament  of 
eUasea  to  protect  the  Crown  or  save  Crown 
rights  has  given  rise  to  the  impression  that  this 
mlehaa  toaomeextentbeentrenchedupon^andwe 
are  far  from  saying  tiiat  there  may  not  be  pro- 
visions in  public  Acts  of  Parliament  so  framed  as 
to  bind  the  Grown,  eren  though  the  Cr^wn  may 
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mot  be  Bpeciall  J  muned.  Bat  in  owe  opinioa  the 
intention  that  the  Grown  shall  be  bound  or  has 
Agreed  to  be  boand,  mnab  clearly  appear  either 
from  the  language  used  or  from  the  nature  of  the 
■enactments,  and  there  is  in  our  opinion  nothing 
of  the  kind  in  the  provisions  of  the  Pablio  Health 
Act  applicable  to  this  case,  which  give  rise  to 
any  snoii  presumption.  Nothing  would  be  gained 
by  considering  ia  detail  the  Tarions  authorities 
-which  were  cited  in  support  of  this  view,  but  we 
would  call  attention  to  the  judgment  of  Lord 
Tenterden  in  Bmithett  v.  Blythe  (IB.  &  Ad.  509 ; 
35  B.  R.  358),  in  the  year  1830,  in  which,  where 
there  was  an  express  exemption  of  King's  ships 
•of  war  from  light  dues,  other  vessels  of  the  Orown 
-WOTB  held  not  to  be  liable,  although  they  were  not 
tmentioned  in  the  express  exemptitm.  In  other 
WOTdSt  it  was  held  that  the  general  doctrine 
■vi  the  immonlty  of  tiie  Grown  applied,  not- 
withstanding ute  insertion  of  an  express 
-exempting  clause  as  to  certain  matters. 
•  Similarly,  in  the  case  of  Mayor  of  Weymouth 
T.  Nugent  (6  B.  &  S.  35),  stone  brought  for  the 
use  m  His  Majesty's  nary  was  held  exempt 
from  wharfage  duties  created  by  statute 
vpon  the  same  principle,  notwithstanding  the 
exemption  in  favour  of  certain  Crown  property, 
and  it  was  pointed  out  by  Cockbum,  G.J.  that 
these  exemptions  were  merely  inserted  ex  majore 
eautela  and  the  case  of  Coomher  y.  Jutticea  of 
Berks  (50  L.  T.  Rep.  405  j  9  App.  Gas.  61),  which 
was  a  case  of  income  tax,  is  strongly  illnstratiTe  of 
the  principle.  It  is,  moreover,  right  to  observe  that 
■n  the  case  of  Lord  Advocate  and  Barber  v.  Jjong 
<5  iEtet.  3rd  aeries,  84).  Crown  property  was  held 
«xempt  bom  exactly  similar  bnrdou  Having 
iTcgara  to  the  above  authorities  we  oaanot  aooept 
the  argument  that  the  limited  exemption  of 
-•certain  Government  lands  in  sect.  327  of  the 
Public  Health  Act  is  sufficient  to  show  that  all 
other  interests  of  the  Grown  were  intended  to  be 
■affected  by  the  provisions  of  the  Act.  The  limited 
language  of  the  exceptions  in  sect.  327  appears  to 
OS  to  support  the  view  that  they  were  inserted 
etB-abundanti  eautela  and  we  believe  that  if  care- 
:ial  search  is  made  there  are  many  similar  acts  in 
which  no  clauses  protecting  Grown  rights  have 
been  inserted.  There  is  no  such  genera^,  practice  as 
Tto  lead  us  to  the  view  that  the  original  doctrine  of 
•Crown  exemption  has  ceased  to  exist,  or  has  been 
infringed  upon  or  that  the  insertitm  ofaparticolar 
mlanse  is  intended  to  show  that  only  that  class  of 
Orown  property  was  intended  to  be  enmpt.  With 
reference  to  Uie  case  of  Vestry  of  WftminMttr  t. 
Moekim  (ntp.),  relied  upon  by  Sfr.  Bray,  it  cer- 
■taiuly  is  not  an  authority  nptni  the  pmnt  now 
raised  before  ns,  but  after  the  argument  which 
was  addressed  to  ns  in  this  case,  we  are  not  pre- 
pared to  say  that  we  should  have  come  to  the 
eame  conclusion.  The  case  of  Rayner  v.  Drewitt 
<82  L.  T.  Rep.  718)  does  not  apply,  as  in  that  case 
the  premises  were  not  solely  used  for  Crown  pur- 
poses. For  the  above  reasons  we  are  of  opinion 
chat  the  appeal  should  be  dismissed. 

Judgment  accordingly. 
Solicitors :  Leonard  J.  Tatham ;  The  Solicitor 
to  the  Treatury. 


[Ot,  of  App. 


COURT  OF  APPEAL. 

Aprilli  and  15. 

(Before  Collins.  M.R.,  Stibliitq  and 
Gozins-Habdt,  L.JJ.) 

Se  SCHNADHOBST ;  SaNDKUHL  V. 
SCHHADHOBSI.  (a) 

APPEAL  FBQII  TBI  CHAVOIRT  DXTiaiOlT. 

Will—Con*lruetion—Oift  to  children— Oift  over 
on  death  coupled  with  a  omHngmeg—Beiiduary 
eeiate — JHveaHng  dau$e — "  Die  leaving  mshs 
Period  iff  defeaeUtUity. 

A  tentator,  who  died  in  Jan.  1900,  by  kia  wiU,  dated 
in  SHe.  1889,  deviaed  and  hiqueaGied  hia  rc$i- 
duary  eetate  upon  trust  for  hia  vndoto  for  life  or 
widowhood,  and  after  her  decease  or  second 
marriage  to  apply  the  income  in  or  towarda  the 
maintenance,  education,  and  advancement  of 
his  children  until  the  youngeat  who  should  lie 
living  should  attain  the  age  of  twenty-one  years 
or,  being  a  daughter,  should  attain  that  age  or 
marry. 

Subject  to  the  trusts  and  powers  thereinbefore  con- 
tained the  testator  directed  that  the  trust  fand 
and  the  income  thereof  and  all  accumulations  of 
income,  or  so  much  thereof  as  should  Mt  have 
become  vested  or  been  applied  pursuant  to  hie 
will  shoidd  be  held  in  trmt  "for  aU  my  chil- 
dren, who  being  a  son  or  aone  shall  attain  the 
age  of  twentu-me  yeara^  or  being  a  daughter  or 
daughiera  shall  attain  that  age  or  marry,  to 
whom  I  give  and  bequeath  my  reaiduary  real 
and  peraonal  estate  in  equal  shares.  I  direct 
that  if  any  of  my  children  shall  die  leaving  tssM, 
such  itaue  shall  take  hit  or  her  deeeaaed  parent's 
share  equally  as  tenants  tn  common," 

Held,  that  there  was  nothing  in  the  context  of  thia 
will  to  prevent  the  rule  laid  down  by  the  House 
of  Lords  in  O  Mahoney  v.  Burdett  (31  L.  T.  Bep. 
705 ;  L.  Rep.  7  E.AL  App.  388)  from  applying  ,- 
and  that,  tkerejore,  the  children  who  survived 
the  testator  would  only  become  entitled  to  vetted 
indefeasible  interests  if  and  when  they  shoul^ 
die  without  leaving  issue. 

Home  t).  Pillans  (2  My.  *  A'.  16;  39  £.£.116) 
considered  and  distinyuiahed. 

Decision  of  Jtyyce,  J.  (8i  L.  T.  Bep.  587)  agirmed. 

By  his  will,  dated  the  30th  Deo.  1889,  Francis 
Schnadhorst,  after  bequeathing  certain  legacies, 
devised  and  bequeathed  all  the  re^due  of  his 
real  and  personal  estate  to  which  at  the  time  of 
his  death  be  should  be  beneficially  entitled,  or  of 
which  he  should  have  any  power  to  duspoae  buo- 
ficially  by  will,  unto  his  tmstees  thereinbefore 
named  up<m  trust  for  conversion  and  investment 
as  therein  mentioned.  The  testator  then  declared 
that  hia  tmstees  should  stand  poRsessed  of  the 
investments  theieiubefore  directed  to  be  made 
(thereinafter  called  the  trust  fund),  and  of  the 
annual  income  thereof  upon  the  trusts  followii^, 
tbat  was  to  say,  npon  trust  to  set  aside  invest- 
ments of  the  trust  fund  repreeenting  lOOOI.  in 
value,  and  to  pay  the  income  thereof  to  his  wife 
Mary  Ann  Schnadhorst  duriI^;  her  lile..  And 

(a  I  BapottMl  b7  E.  A.  SCSatcblbv,  bq..  BartisUr-ftt-L»w. 
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after  her  death  in  trust  for  ail  or  any  one  or  more 
exdnBirely  of  tbe  otbera  or  other  oi  his  ohildren 
at  such  time,  and,  if  more  than  one,  in  saoh 
■hajrea  and  mUi  each  gifts  orer  and  generally  in 
■noh  manner  for  the  benefit  ot  aoofa  ehildran,  or 
tome  or  me  ot  them,  aa  hia  wife  ahonld.  whettier 
eoTWt  or  adot  hj  will  or  codicil,  appoint ;  and  in 
doAratt  of  and  nnUl  uid  auhjeot  to  any  such 
appointment  in  tnut  for  all  or  any  children  or 
cnUd  who  hems  eons  or  a  son  shonid  attain  the 
age  of  twentjT'tme  yeara.  or  being  danghters  or  a 
daughter  should  attain  that  or  marnr,  or  if 
more  than  one,  in  eqnal  sharee ;  and  upon  farther 
tmat  to  set  aside  oat  of  the  trust  faada  two  sums 
of  25001.  each,  or  investments  repTesentinflr  these 
amonnta  in  value,  for  his  sons  Ernest  Edward 
Sohnadhorst  and  Frank  Gladstone  Schnadhorst, 
and  to  invest  the  interest  thereof  from  time  to 
time  in  manner  thereinbefore  directed,  and  to  pay 
one  of  such  same  with  the  accumulatioa  of  income 
and  of  the  investmente  thereof  to  each  of  his  sons 
who  shoold  attain  the  ime  of  twmty-ooe  years,  to 
whom  he  gave  and  bequeatiied  t^  same  accord- 
ingly ;  and  npcm  fuihor  trust  to  set  aside  out  of 
the  tnut  fond  the  sum  of  2500!.,  and  to  pay  the 
interest,  dividends,  and  anunal  income  thereof  to 
his  danghter  Mary  Francis  Sohiwdhorst  daring 
her  life  for  her  sole  and  separate  use,  and  so  that 
she  ^onld  not  have  power  while  under  oovertnre 
to  dispose  thereof  m  the  wa^  of  anticipation; 
and  wter  the  decease  of  his  daughter  Mary 
in  trust  for  all  such  one  or  more  of  the  children 
of  his  daughter  at  such  times  in  such  shares  and 
in  such  manner  generally  as  she  should  hj  deed 
or  will  appoiot;  and  in  default  of  sooh  appoint* 
menty  or  so  far  as  the  same  should  not  extend,  in 
trust  for  the  children  of  his  danghter  Maiy,  who 
hong  a  son  or  sons  shoald  attoin  the  age  of 
twenW*one  ^ears,  or  being  a  daughter  or  dsn^ters 
shoald  attam  that  age  or  marry,  in  equal  sharea, 
sad,  if  thwe  ahonla  be  only  one  soon  child,  the 
wbcde  to  be  in  tmst  for  that  one  child.  Then 
fcrflowed  a  trast  in  favour  ot  ihe  sisters  oi  the 
testatcv.  And  n^m  farther  UxuA  to  pay  the 
income  of  the  residue  of  the  trust  fund  to  his 
wife  during  her  life  if  she  should  continue  his 
widow ;  but  if  his  wife  should  marry  again,  upon 
trnst  to  pay  to  her  sn  annuity  of  50i.  per  annum 
daring  the  remainder  of  her  life  for  her  separate 
use,  independently  of  the  debts  and  control  of 
any  future  husband ;  and  subject  to  the  provision 
aftoreshid,  upon  trust,  after  the  decease  or  second 
marriage  of  his  wife,  to  apply  the  income  of  the 
tmst  fund  in  or  towards  the  maintouance,  educa- 
tion, and  advancement  of  his  children  until  the 
youngest  who  should  be  Hviug  should  attain  the 
age  of  twenty-one  years,  or  beiug  a  daughter 
aw>ttld  attain  that  age  or  marry.  Subject  to  the 
trnsts  and  powers  thereinbefore  c<mtained  the 
testator  directed  that  the  tmst  fund  and  the 
income  thereof  and  all  aooamulations  ot  income, 
or  so  much  tiMreof  as  should  not  have  become 
vested  or  been  applied  pnrsoant  to  his  will,  should 
be  held  in  trust 

For  all  ny  obUdns,  who  beli^r  a  son  or  sons  shall 
attain  the  age  of  twen^-one  jreari,  or  htSag  a  daaffhter 
or  dM^btars  shall  attain  that  age  or  many,  to  whom  I 
give  and  beqaeath  my  midnuy  real  sad  personal 
ostftte  in  eqokl  thateH.  I  direct  that  if  any  of  mj 
ohildran  abail  die  leaving  issue,  sooh  iaau  shall  take 
his  or  har  deosased  parent's  share  equally  as  traauta  in 
oomouni. 


[Or.  ow  Afp. 


At  tbe  time  tbe  will  was  executed  the  testator 
had  only  three  children  living — Mary  Frances, 
then  aged  twen^-two  and  unmarried;  Ernest 
£dwara,thenageanineteen;  and  Frank  Gladstone, 
then  aged  nine*  They  were  all  living  at  the  date 
of  the  death  of  the  testator  on  the  2nd  Jan.  1900,. 
and  bis  wife  was  also  then  living. 

Ernest   Edmrd   Sohnadhorst  subsequently 
married,  and  had  two  infant  sons. 

Mary    Frances    Sohnadhorst  subsequently 
married  Hans  Sandkuhl. 

The  executorB  and  trustees  appointed  br  the- 
testator  renounced  probate  of  the  will  ana  cUa- 
clumed  the  busts  thereby  declared. 

Letters  of  administratimiwith  tbe  annexed 
were  accordingly  granted  to  Ernest  Edwud 
Schnadhorst. 

An  originating  summons  was  taken  out  by 
Hans  Sandkuhl  and  liaiy  Frances  Sandkuhl  for 
the  detorminaticm  of  the  question  whether,  upon 
the  true  construction  of  the  will  of  tbe  testator, 
the  children  of  the  testator,  who  had  survived  him 
and  being  s<ms  had  attained  or  should  attain  the 
age  of  twenty-one  yeara,  or  being  daughters  had 
attained  or  should  attain  that  or  married, 
took  vested  indefeasible  intereste  in  the  testator's 
residuary  estate  subject  to  the  interest  of  the- 
testators  widow  therein  daring  her  life  or  widow- 
hood ;  or  whether  th^  would  «ily  become  entitled^ 
to  such  vested  indeieasUile  interest  if  and  whefti 
they  should  die  without  leaving  issue. 

The  sommoos  was  adjonmed  into  ooart  and 
came  on  to  be  heard  before  Joyce,  J.  on  the- 
19th  April  1901.  when  his  Lordship  reser«ed< 
judgment. 

On  the  4th  May  1901  hie  Lordship  delivered  a- 
written  judgment  in  which  he  stated  (84  L.  T. 
Rep.  587)  tut  the  divesting  clause  or  gift  over 
might  operate  not  only  during  the  lifetime  of  th^ 
widow  of  the  testator,  but  auo  after  her  deatli, 
there  b«ng  nothing  in  tbe  will  to  limit  the  con- 
tingency—^z.,  death  leaving  issue— to  less  than 
the  whole  lite  of  fha  first  tato,  whether  son  or 
daughter. 

The  learned  jud^,  therefore,  decided  that  the 
children  who  survived  tiie  testator  would  only 
become  entitied  to  vested  indefeasible  intereste 
if  and  when  thej  shoald  die  without  leaving 
issne. 

From  that  dedsum  the  plaintifb  now  ai^ealed. 

Younger,  K.O.  (with  him  A.  F.  Peterson)  for  the' 
appellants. — The  question  is  whether  death  in 
this  case  means  "  death  at  any  time."  Joyce,  J. 
held  that  it  did  on  the  authorities ;  but,  I  submit, 
he  so  decided  with  some  reluctance.  Upon  tilie 
true  construction  ot  the  will,  apart  from  the-' 
authorities,  the  diildren  of  the  testator  take 
vested  indefeasible  intereste  in  the  case  of  sons 
on  attaining  the  age  of  twenty-one  years,  or  in 
the  ease  <n  daugntors  on  marrying,  if  they 
surrive  the  period  of  distribution.  Accordingly, 
the  final  clause  of  the  will  should  be  read  thus ; 
"  I  direct  that  if  any  of  my  children  shall  die 
before  the  age  of  twenty.oiw  leaving  issne.  such 
issue  shall  take  his  or  her  deceased  parent's  share 
equally  as  tenants  in  common."  As  regards  the 
authorities  the  present  case  ia  as  nearly  as  possible 
on  all  fours  with  Home  v.  Pillans  (2  My.  &  E.  16 ; 
39  B.  E.  116).  The  reasons  given  by  Lord 
Brougham  in  that  case  are  all  applicable  here. 
Joyce.  J.  stated  in  his  judgment  that  he  did  not 
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feel  jiutified  in  relying  upon  Home  t.  PtUam 
(ubi  tup.),  beoanse  *'  no  daa^terooold  die  leaving 
issae  unless  she  first  married,  whereupon  a  share 
would  vest  in  her  under  the  original  gift,  though 
perhaps  not  indefeasibly."  And  he  said  that  the 
clause  could  never  apply,  therefore,  to  a  daughter, 
but  only  to  sons.  But  I  submit  that  Some  t- 
PiUan*  {ubi  tup.)  ought  not  to  be  distinguished 
on  that  ground.  There  are  only  two  penods  to 
which  the  contingency  of  death  leaving  issue  can 
be  referred — namely  (1)  before  attaining  twenty- 
one,  which  is  covered  by  Some  v.  Pillana  {ubi 
'vp-),  and  (2)  before  the  death  of  the  tenant  for 
life.  The  latter  construction  would  suit  the 
plaintiffs  equally  well.  Monteith  v.  Nicholton 
<2  Keen,  719) ;  44  B.  B.  329)  is  also  in  favour  of 
their  contention.  In  the  court  below  it  weu  con- 
tended that  O'Mahoney  v.  Burdett  (31  L.  T.  Bep. 
705;  L.  Bep.  7  B.  &  I.  App.  386)  had  conelnsiTery 
laid  down  tbe  oonairootum  vhiofa  is  to  he  allied 
to  wills  of  this  nature,  and  that  therefore  the  con- 
afcraotioa  must  be  that  which  Jojoa,  J.  adopted. 
But  the  words  of  tbe  gift  in  that  ease  were  quite 
different  from  those  in  the  present  case.  Home 
V.  PilUmK  {uhi  tup.)  was  not  overruled  in 
O'Mahoney  v.  Burdett  {ubi  eupX  and  whatever 
was  the  decision  in  the  latter  case,  I  am  entitled  to 
rely  upon  Howie  v.  PiUant  {ubi  aup.),  which  deals 
with  a  different  class  of  cases  and  stands  un- 
touched. The  case  of  Bowers  v.  Bowera  (23  L.  T; 
Bep.  35 ;  L.  R«t.  5  Oh.  App.  244),  whioh "  was 
referred  to  by  Joyce,  J.,  cannot  be  relied  upon. 
[Cozbns-Habdt,  L.J.  referred  to  Da  Cotta  v. 
jr«tr  (3  Russ.  360).] 

Mieklem,  K.G.  (with  him  Cozem-Hardy),  for  the 
respondent  Ernest  Edward  Schnadborst,  argued 
in  support  of  the  appeal. 

Dibdin,  K.C.  and  B.  J.  Parker,  for  the  respon- 
dents, the  issue  of  the  testator's  children,  were  not 
called  upon  to  argue. 

Goixxvs,  lf.B. — ^This  appeal  has  been  argued 
with  care,  and  the  case  has  been  presented  to  ng 
on  behalf  of  the  appellants  in  a  very  oaptirating 
light ;  and  if  there  were  no  authority  on  the  point 
I  am  not  sui  e  that  I  might  not  have  been  disposed 
to  hold  that  tbe  testator  intended  what  the  appel- 
lants say  that  he  did.  But  it  is  well-establised 
that  we  cannot  indulge  in  speculation  as  to  what 
a  testator  intends  by  his  wiUbut  have  to  see  what, 
upon  the  true  construction  of  the  will  and  tbe 
Ituignage  used,  the  testator  must  be  taken  to  have 
intondra.  I  think  that  the  case  is  really  deter- 
mined bjr  authority,  even  if  apart  from  authority 
we  were  in  favour  of  the  appellanta.  The  pc^nt 
which  we  have  to  decide  is  stated  very  clearly 
and  shortly  in  summons.  [His  LoidBhip 
read  the  summons  and  the  clause  of  the  will 
containing  the  gifts  to  tbe  testator's  children, 
and  contdnued :]  Counsel  for  the  appellants  have 
presented  to  ns  several  possible  constructions 
of  the  clause  as  to  the  shares  of  children  who 
die  leaving  issue.  One  of  them  they  reject, 
bat  the  othera  were  more  or  less  pressed  upon 
us.  In  support  of  tbe  first  contention  that  the 
period  within  which  the  gift  over  is  to  take 
effect,  is  death  under  twenty-one,  they  relied 
upon  Home  v.  Pillatu  (2  My.  &.K.  15 ;  39  R.  B. 
116},  but  they  are  met  with  this  difficulty  there, 
that  in  Home  v.  Pillant  {ubi  sup.)  the  gift  was  to 
two  nieces  of  the  testator  when  and  if  they 
should  attain  twenty-one.   In  this  case  it  is  not 
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BO.  So  far  u  the  daugfaters  are  conooned  the 
gift  is  not  to  them  if  the^  shall  attain  twenty- 
one,  but  if  th^  shall  attain  that  age  or  marry, 
so  that  the  appellanta  cannot  rely  upon  that 
case  so  far  as  t^e  daughtera  are  concerned.  It  ia 
said,  however,  that  we  may  and  ought  to  apply 
it  in  the  case  of  the  sons,  but  it  would  be 
difficult  on  thia  will,  where  Uie  sons  and  daughten 
are  put  together  in  one  class,  to  apply  one  rule  in 
ihe  case  of  the  sons  and  a  different  rule  in  the 
case  of  the  daughtera.  With  regard  to  Home  r. 
PiUans  {ubi  sup.)  it  is  not  necessary  to  say  any 
more  upon  it  than  to  quote  what  was  said  by 
Lord  Cairns  about  it  in  O'Mahoney  v.  Burdett 
(31  L.  T.  Rep.  705 ;  L.  Bep.  7  E.  &  I.  App.  388.  at 
p.  397) :  "  The  case  of  Home  v.  PUlans  {ubi  sup.) 
was  a  casn  of  an  entirely  different  kind.  There 
was  there  a  bequest  to  the  testator's  nieces  when, 
and  if  ther^  should  attain  twenty-one;  and,  in. 
case  of  the  death  of  either  niece  leaving  children, 
or  a  childf  the  teetaior  gave  the  slmre  d  the 
niece  so  dving  to  her  children  or  child.  This 
was  nob  tne  case  of  an  absolute  gift-,  witti  a 
gift  over  in  a  certain  event.  There  was  no  gilt 
over,  and  there  was  no  gift  at  all  until  a  niece 
attained  twenty-ose,  and  tbe  child  of  a  niece 
marrying  and  dying  before  twenty-one  would, 
have  been  wholly  unprovided  for  if  the  court  had 
not  held  that  the  words  '  in  case  of  the  death  of 
my  said  nieces  or  either  of  them,  leaving  children, 
or  a  child,'  pointed  to  a  deatii  under  twenty- 
one."  That  is  sufficient  to  dispose  of  the  argu- 
ment founded  on  Home  v.  PiUans  {uhi  sup.)  so  far 
as  regards  the  first  contention,  and  counsel  for 
the  appellante  did  not  really  press  that  upon  aa 
but  confined  themselves  mamly  to  the  aoooud 
and  third  oontentiont.  To  b^in  with,  they 
sufi^ested  that  there  vraa  here  as  in  Home  t. 
Piilans  {uhi  sup.)  no  defeasance  or  ^t  ovw  but 
a  gift  in  the  nature  of  an  alternative  gift.  That 
is  really  disposed  of  by  the  paaaage  whioh  I 
have  read  from  the  speech  of  Lord  Gainu. 
That  case  does  not  apply  to  a  oaae  where 
the  gift  is  to  daughtera  if  they  attain  twentyKme 
or  marry,  because,  if  a  daughter  marries,  the 
subsequent  defeasance  could  nob  come  into 
operation,  as  she,  being  married  before  twenty-cme 
the  event  could  not  happen  on  which  the 
defeasance  is  to  take  place.  In  my  opinion  thU 
is  not  a  case  of  a  teolmical  gift  over  at  all.  In 
this  will  there  is  clearly  an  absolute  gift  to  chil- 
dren, who  if  sons  attain  twenty-one,  or  if 
daughtera  attain  twenty<one  or  marry,  and  then 
there  is  a  defeasance — that  is  if  soy  of  them  die 
leaving  issue  hia  or  her  interest  goes  to  that 
issue.  That  cannot  be  ascertuoed  till  Uiat 
individual  dies.  That  point  was  decided  br  the 
House  of  Lords  in  O'Mahoney  v.  Burdett  {uhi 
sup.)  and  is  thus  expressed  in  the  headnoto :  "  A 
bequest  to  A.  and  if  she  shall  die  unmarried  or 
without  children,  to  B.,  ia  an  absolute  gift  to  A. 
defeasible  by  an  executory  gift  over  in  the  event 
of  a  dying,  at  any  time,  nnmazried  or  without 
children.  Thia  construction  can  only  be  affected 
by  a  context  which  rendera  a  different  meaning 
necessary.  A  gift  to  X.  for  life  with  remainder  to 
A.,  and  if  A.  dies  unmarried  or  without  children, 
to  B.  is  an  executory  gift  over,  which  will  defeat 
the  absolute  intereet  of  A.  in  the  event  of  A. 
dying,  at  any  time,  unmarried  or  without  chil- 
dren." That  seems  to  be  a  clear  authority  that 
"  death"  in  this  mU prima  facie  means  death  at 
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■any  time.  The  continiKenoT  on  which  the  defea- 
ranoe  takes  place  is  if  tiie  child  dies  learing  Issne. 
H,  therefore,  we  have  to  construe  this  clause  on 
authority,  that  case  lays  down  that  anless  there 
is  some  oontezt  in  the  will  to  limit  the  meaning 
■of  the  word,  "  death  '*  means  death  at  any  time 
-and  not  death  within  the  life  of  the  widow,  or 
-at  anytime  less  than  the  whole  life  of  the  legatee. 
That  heing  the  rale,  what  context  is  there  here 
which  oompels  as  to  pat  a  different  meaning  on 
the  wordf  Goansel  for  the  appellants  pointed 
-oat  oartain  passages  which  only  go  to  this,  that 
there  waa  an  intoition  that  these  persons  sfaonld 
■take  at  some  time  or  other ;  bat  if  theue  were 
anything  in  that  we  ought  to  find  in  the  language 
-used  an  expression  of  intention  that  the  lesatee 
ehonld  be  paid  at  some  definite  period.  Upon 
that  I  may  refer  bo  a  passage  in  the  speech  of 
^rd  Hatiierley  in  O^Mahoney  v.  Bvraett  {ubi 
-tup.)-  He  says,  at  p.  403  of  L.  Bep.  7  E.  &  T. 
App. :  "  So  again,  I  apprehend,  in  another  class 
•oi  cases,  many  of  which  were  cited  before  w, 
which  have  been  decided  since  Edwards  v. 
Edward*  (15  Beav.  357),  one  of  them  having  been 
before  myself ;  in  those  cases  where  the  oourt  has 
found  upon  the  face  of  the  will  a  positive  direc- 
-tion  to  pay  over  the  personalty  to  the  legatee,  or 
"to  make  a  distribation  among  several  legatees  at 
*  gfven  time,  ih»  period  of  distribution  being 
^xed  at  which,  as  it  appears  from  the  &ce  of  the 
^vill.  the  whole  estate  waa  intended  to  be  entirely 
disposed  of  and  divided,  and  to  pass  from  the 
bands  of  the  executors,  the  oonrts  nave  laid  hold 
of  that  circumstance  to  say '  We  hold  this 
defeasance  to  be  before  that  period  of  distribu- 
tion arrives,'  holding  it  to  be  an  unreasonable 
constrnotion  of  the  testator's  will  to  say  tiiat  he 
directed  on  the  one  hand  that  the  mone^  shall 
be  absolutely  paid  and  divided  and  distnbated, 
-and  put  into  the  hands  of  those  who,  having  it  in 
their  hands,  will  of  coarse  spend  it  without  any 
■farther  trust,  and,  on  the  other  hand,  that  a  sub- 
«equent  event — namely,  a  certain  person's  dying 
•childless  after  that  distribution  has  taken  place 
«hould  divest  the  property — that  is  to  say,  make 
it  necessuy  for  tho  executor  to  take  steps  to  get 
back  again,  and  recall  that  money  whion  he  has 
paid  in  order  to  hand  it  over  to  thoBe  who  wonid 
take  under  the  executory  devise."  Connsel  ti^  to 
^t  an  expression  of  an  intention  from  the  words 
**  to  whom  I  give  and  bequeath  my  residuary  real 
and  personal  estate  as  tenants  in  common,  but 
that  would  be  putting  too  broad  a  conebruotion  on 
•the  clause  in  question.  It  seems  to  me  that  we 
can  get  no  context  oub  of  this  will  which  narrows 
-or  defines  the  period  within  which  the  gift  over  is 
to  take  effect  to  anything  less  than  the  death  of 
the  person  on  whose  death  without  issae  it  is  to 
tal»  eifeot.  I  t^nk,  therefore,  that  the  leanuid 
sadge  waa  right  in  deciding  as  he  did,  and  the 
appeal  must  be  dismissed. 

SxiBLiira,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  what  the  learned  judge  in  the  oourt 
below  has  said,  and  I  should  be  content  to  atop 
tbera,  but  ont  of  respect  to  the  earnest  argument 
that  has  been  addressed  to  na  I  will  state  my  view 
•of  the  case.  Goansel  have  satisfied  me  that  tiie 
testator  has,  acoordin^f  to  the  construcUon  put 
upon  his  will  by  the  jadge,  disposed  of  his  pro- 
2>my  in  a  way  which  is  very  inconvenient  to  his 
ohildren,  and  if  his  attention  had  been  called  to 
the  eonenineBoeB  of  it  he  possibly  might  not  have 
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framed  it  as  he  has  done,  but  that  does  not  justillT 
the  court  in  departing  from  the  languid  which 
he  has  used.  The  oourt  must  construe  the  will 
according  to  the  langua^  used  and  p.ve  to  it  its 
natural  and  proper  meaning,  unless  there  is  foond 
in  the  context  something  to  limit  it.  Connsel 
have  not  satisfied  us  that  there  is  any  such  con- 
text. The  question  here  is  as  to  what  is  the 
meaning  of  a  gift  over  if  any  of  the  testator's 
children  should  die  leaving  issue,  and  adopting 
the  words  of  Lord  Oaims,  I  say  that  the  gift  over 
sfaoold  be  read  according  to  ita  natural  and 
pnqter  nuaning,  that  is  tiui  the  words  ooght  to 
mean  death  at  any  tame,  and  tiiis  original  and 
literal  meaning  onght  not  to  be  departed  from 
unless  there  is  a  nontext  which  makes  a  different 
meaning  neoassaiy  or  proper.  The  question  then 
is.  What  sort  of  oont^t  would  render  a  difEerent 
meaning  necessary  or  proper  ?  In  O'Mahoney  v. 
Burdett  (u&t  tup.)  Lord  Selbome  pointed  out  two 
classes  of  cases  in  which  such  a  context  is  found 
(1)  where  there  is  an  express  direction  that  the 
distribation  is  to  take  place  at  a  particular  time, 
and  (2)  where  there  is  an  indication  on  the  face  of 
the  will  that  the  legatees  are  to  take  in  some 
event  an  absolute  interest.  Do  we  find  these 
conditions  here  ?  What  is  relied  on  for  this  par- 
pose  is  the  form  of  the  gift  to  the  children.  Two  * 
points  are  dwelt  uptm  in  argument  with  regard  to 
that  (1)  that  the  direction  as  to  the  application  of 
the  income  lastB  imly  till  the  youngest  child 
attuns  twenty<one  ana  there  being  no  Erection 
as  to  the  api^cation  of  the  income  after  t^t, 
the  trustees  are  to  pay  the  income  as  if  to  a 
tenant  for  life  whebher  the  event  on  which  the 
gift  over  takes  effect  happens  or  nob;  (^)  thai 
the  words  "to  whom  I  s^ve  and  beqneatii  my 
residuary,  real,  and  personal  estate  in  equal 
shares "  give  the  children  an  absolute  interest. 
I  confess  that  I  cannot  see  in  either  of  these  oLr- 
oumstances  any  expression  or  indication  by  the 
testator  of  an  intention  bhab  after  the  dutii  of 
the  widow  and  on  the  youngest  child  attaining 
twenty-one,  there  was  to  be  a  distribation.  He 
does  not  sav  so  in  express  terms.  So  far  as  the 
language  of  the  will  is  oonoemed,  it  points  to  the 
oonunry.  The  fond  was  not  to  pass  away  fnnn 
the  hands  of  the  tnwtees  bnt  to  oontinne  to  be 
held  by  them.  Further  than  that  €Im  testatw 
has  made  this  proTisi<m  np  to  tiie  deatii  of  the 
youngest  child  or  until  he  attuns  twenty-one,  txe, 
if  a  daughter,  marries — the  trustees  have  a  dis- 
cretion up  to  tiiat  time  to  apply  tiie  whole  income 
to  the  maintainance  of  the  ^ildren  in  such  shares 
as  the;  think  fit.  They  have  an  absolute  discre- 
tionarytrast.  Theyarenobboundtoappl^anypar- 
ticular  share  for  the  benefit  of  any  particular  one 
of  them  and  when  the  youngest  child  abbains  twenty- 
one  the  trust  comes  to  an  end.  There  is  no  express 
direction  for  payment  or  distribubion,  and  the 
income  will  follow  the  ordinary  course  of  law 
under  which  a  child  who  takes  an  absolute  vested 
interest  takes  the  benefit  of  that  until  the  event 
happens.  I  cannot  attribute  any  effect  to  the 
words,  '*  To  whom  I  give  and  bequeath  my  resi- 
duary real  and  personal  estate  in  equal  snares " 
beyond  that.  They  do  not  amount  to  a  direction 
to  divide  the  prinrapal  at  any  particular  period. 
Still  less  do  they  amount  to  an  indication  of  an 
intention  on  the  part  of  the  testator  that  in  any  • 
particular  event  the  objects  of  his  bounty  were 
to  take  alMolute  interests.    The  natwie  of  the 
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oatw  which  are  referred  to  hj  Lord  Selbome  mar 
be  illQstirated  by  Da  Cotta  t.  Keir  (3  Buib.  360) 
to  vhidi  he  ref  en,  and  in  which  the  will  was  npon 
the  oontext  beU  to  enresa  the  teatator'a  inten. 
ticn  that  in  (he  ereat  of  the  legatee  rarriTing  the 
tenant  tot  life  ahe  was  to  have  an  absoliite  power 
of  disposition  over  the  pit^terfr^.  The  present 
ease  does  not,  in  my  opinion,  come  within  either 
of  the  two  classes  of  oases  to  which  Lord 
Selbome  refers,  but  these  two  clasBes  are  not 
exhaustive.  There  maj  be  others.  In  every  case 
there  may  be  a  qneation  what  the  context  is,  and 
the  court  has  to  give  effect  to  the  language  of  the 
will.  We  have  to  see  if  the  present  case  &Ils 
within  dther  of  the  two  classes.  In  my  judg- 
ment it  does  not  fall  within  either.  The  only 
other  contention  was  that  the  langua^  closely 
resembles  that  used  in  Home  v.  PiUan$  (uhi  »up.). 
It  seems  to  me  that  the  reasoning  l»«crd  on  that 
case  is  not  well  fonnded.  In  O'lfahoney  r. 
Surdett  (uK  raji.)  Lord  Cairns  seems  to  nave 
Seated  Home  t.  riUanu  (u&t  rap.)  aa  a  case  of 
altematiTe  gifts,  and  not  aa  a  case  of  an  ahso- 
lata  gift  followed  by  a  deftesance.  If  that  is  the 
fonndation  of  Some  t.  PiUan$  (ubi  $up.)  the 
decision  in  that  case  does  not  apply  in  this  case. 
«  Beading  the  will  according  to  the  ordinary  mean- 
ing of  the  language  used  it  appears  to  me  that 
{he  testator  contemplated  that  all  the  children 
should  take  vested  interests  at  tweiity.nne  if  eons, 
and  at  twenty-one  or  marriage  if  daughters.  It 
was  pointed  out  that  at  the  date  of  the  will  a 
daughter  had  attained  twenty-one,  and  the 
testator  must  have  contemplated  t^t  ahe  might 
surrive  bim,  and  the  language  of  the  clause  as 
to  children  dying  leaving  issue,  which  applied  to 
daughters  as  wml  as  sons,  must  apply  to  this 
daughter  who  had  already  attained  twenty-one. 
There&ne  the  teetatrar,  according  to  the  language 
which  he  has  used,  must  be  tacen  to  have  con- 
templated {hat  upon  his  dmOi  this  particular 
^nghter  would  tue  a  vested  interest  in  the  fund, 
and  that  bfnng  so  I  do  not  think  that  the  clause 
as  to  death  leaving  issue  can,  as  regards  her,  be 
limited  to  death  before  taldng  a  vealed  interest ; 
and,  if  that  is  so,  as  regards  her,  it  must  be 
treated  in  the  same  way  as  regards  all  the 
children.  I  think  I  should  have  arrived  at  the 
same  conclusion  if  all  the  children  had  been 
under  twenty-one  at  the  date  of  the  will.  I  agree 
with  the  reasons  given  by  the  learned  judge  for 
coming  to  the  conclusion  that  Home  v.  Pillant  {vbi 
Bup.)  does  not  apply — namely,  that  no  daughter 
could  die  leaving  issue  without  having  first 
married ;  and,  secondly,  that  in  this  case  accord- 
ing to  the  language  of  the  will  the  gift  over  is 
not  of  the  share  which  a  child  would  have  taken 
in  any  rarticular  event,  but  is  a  gift  of  what  is 
deecnbed  as  "  his  or  her  deceased  parent's  share." 
that  is,  the  share  which  the  child  takea  according 
to  law. 

Oozevs-Habdt,  L.  J. — I  quite  s^ree.  I  cannot 

discover  any  ctmtext  in  this  wiU  which  reqnires  any 

meaning  bong  pnt  upon  the  clause  in  question 

other  than  that  which  the  House  of  Lords  has 

decided  in  O'Mahoneyv.  Burdett  (ubi  sup.)  to  he 

the  meaning  of  clauses  of  this  kind.   I  cannot 

find  thai  the  testator  has  directed  that  the  trusts 

are  to  come  to  an  end  at  any  inrticnlar  period,  or 

that  ttie  clause  has  any  meaning  beyond  what  he 

has  cxpreBsed  or  implied.       .      *        ■  ^ 
'  Appeal  dttmiaaed. 


Solicitors  for  the  appeUants,  Svann,  Green,  and 

Co. 

Solicitors  for  the  Tespondwts,  E.  Flme,  Lead- 
hUler,  and  Neighbour. 


Wedneaday,  April  23, 

(Before  Collins,  M.B.,  Stiblino  and  Cozbks- 

Habdt,  L.JJ.) 
Be  London  and  Nobthbbn  Bane  Limited; 
Ex  parte  Haddock,  (o) 

APPEAL  FBOU  THB  CHANCBBT  DIVISION. 

Company — Winditig-vp — Examination  qf  witness 
—Preeence  of  aoliettor  of  tntneaa — Befuaal  to 
undertake  not  to  diadoae  evidence  —  Privilege 
as  to  documenta — Companiea  Act  1862  (25  £  2& 
Viet.  c.  89),  1. 115. 
At  the  eKaminatimi  of  a  voitneat,  under  sect.  115  of 
the  Companiea  Act  1862,  the  regiairar  haa  tho 
right,  in  a  proper  caae^  to  require  an  under- 
taking from  the  solicitor  of  the  witnesa  to  treat 
the  whole  matter  as  private ;  to  uae  the  infonut- 
tion  obtained  from  the  tvitneaa'a  anstoerafor  the 
purpoaea  of  re-eseamination  only ;  and  to  com- 
munieate  aueh  information  io  no  other  jwrsois- 
or  persona  whataoever  emept  his  counsel. 
Dsetsion  pf  Byrne,  J.  affirmed. 
In  the  eovrse  of  the  examinaiion  of  a  soUeUoTf. 
upon  the  am^ieaMon  of  the  liquidaior  of  a 
company,  under  sect,  llo  of  the  Companies  At± 
1862,  the  witneat  claimed  privilege  as  to  eerfam 
documenta  in  hia  poaaeaaion  alleged  to  belong  to 
the  liquidator ;  and  he  declined  to  answer  quee- 
iionaaa  to  from  whom  he  received  the  aame. 
Held,  by  Byrne,  J.  that  the  daim  of  privilege  ioa» 
properly  made,  and  thai  ihe  toitness  mmZ  not 
produce,  the  doeumente. 
An  actum  was  brought  by  the  above-named 
bankii^;  company  against  Sir  G^rge  Newnea 
Limited,  who  were  proprietors  of  a  newspaper, 
to  recover  damages  in  respect  of  an  alleged  libel 
contained  in  a  paragraph  which  stated  in  effect- 
that  the  banking  company  was  in  liquidatioi. 

Shortly  afterwards  the  banking  company  passed 
resolutions  for  a  voluntary  winding-up. 

The  liquidator  in  the  volunttuy  winding>np 
learned  that  subsequently  to  the  commencement- 
of  that  action  oertain  documents  belonging  to  the 
banking  company  had  been  wrongfully  haaded  to 
G.  H.  HctIb,  the  solicitor  acting  for  Sir  Genvo 
Newnes  Limited,  by  a  servant  or  servants  of  tai» 
banking  company :  (see  Re  London  and  KorOiem- 
Bank  Limited ;  Ex  parte  Archer,  85  li.  T.  Bep. 
698). 

The  liquidator  obtained  an  order  for  the  privato 
examination,  under  sect.  115  of  the  Companiea 
Act  1862,  of  sevenil  persons,  among  them  bwi^ 
John  Daniel  Haddock,  who  had  been  fOr  aome 
time  secretary  of  the  banking  compaOT,  and 
G.  H.  Hoyle. 

It  is  provided  by  sect  115  ttiat : 

The  ooort  may,  after  it  baa  nude  an  order  for 
windiog-np  the  company,  Bommon  before  it  any  offioer 
of  the  compftny  or  petHon  known  or  BDspeoted  to  hav» 
in  hie  poueaalon  any  of  the  eatate  or  effeota  of  tb» 
company,  or  anppoaed  to  be  indabted  to  the  otHnpuy, 
or  any  pexsoa  whov  the  eontt  maj  deem  M^mUe  of 
giving  information  ooQoamliig  the  tndsi  daalinga, 
eatate,  or  effecta  of  the  oompany   .   .   .   And  if  my 

ia)  BapoTUd  by  E.  A.  ScaATOSUV,  Eaq.,  BajrlstarAt-Law. 

Digitized  by  Google 


lUy  31,  1902.1 


THE  LAW  TIMES. 


[Vd.  I.XXXVI.-431 


Ct.  of  Afp.]  Be  London  and  Nobthkbn  Bane  Likitbd  ;  Ex  parU  Haddock.  [Gt.  of  App. 


pcnon  ao  ■nmmowd,  after  beug  tand«red  a  naiouble 
MUD  for  hifl  eipeiiMt,  refiuM  to  oome  b^<m  Hbn  coart 
at  Um  time  appointed,  havinf  no  lawful  impediment 
(made  known  to  the  ooart  at  the  time  of  ita  eitiing,  and 
alloired  by  it)  the  court  may  oaxue  anch  peraon  to  be 
apprdianded  and  brooght  before  the  oonit  for  exami- 
Batfam.  .   .  . 

At  the  examination  of  Haddock  before  the 
Registrar  of  Joint  Stock  Companies,  counsel  on 
behalf  of  the  liquidator  applied  that  Hoyle, 
who  was  acting  as  the  solicitor  for  that  witness, 
ehonld  not  be  present,  on  the  ground  that  he  was 
■also  summoned  as  a  witness  in  the  matter,  and 
Hoyle  accordingly  withdrew,  bnt  he  left  his 
managing  clerk  (wno  was  an  admitted  aoUoitor)  in 
the  room. 

Oonnsel  for  the  liquidator  then  asked  that 
Hoyle's  managing  clerk  should  also  withdraw. 

Counsel  for  the  witness  Haddock  objected,  when 
the  reg^trar  stated  that  he  would  only  allow 
Hoyle'e  managing  clerk  to  be  present  on  con- 
dition that  he  treated  the  matter  as  entirely 
priTate,  and  only  nsed  the  information  obtained 
from  qoestions  pat  to  the  witness  for  the  purposes 
of  i»>examinatu>n,  not  communicating  any  part 
of  the  information  thns  obtained  to  any  other 
fteraon  or  persons  whataoerer  except  his  oonnael ; 
and  he  reqoired  an  nndertaking  in  theae  terms  to 
be  given. 

GDunael  for  Haddock  objected  to  any  such 
limitation  being  imposed,  and  as  the  registrar 
declined  to  allow  the  managing  clerk  to  be  present 
without  such  an  undertaking,  and  the  witness  was 
advised  to  refuse  to  answer  any  qnestions  in  the 
absence  of  his  solicitor,  the  matter  was  adjourned 
io  the  judge  for  his  oonsideration. 

In  the  course  of  the  exanunation  of  the  witness 
Hoyle,  as  to  certain  documents  alleged  to  belong 
to  tiie  liquidator  which  he  had  in  his  poaaeasiout 
be  was  asked  from  whom  he  xeonTed  the  doon- 
menbs. 

This  question  Hoyle  declined  to  answer,  claim- 
ing the  privil^^  of  a  solicitor,  and  on  this  point 
he  was  supported  the  re^trar,  and  the  matter 
was  adjoanied  to  the  judge  for  hi»  oonsideration. 

Both  questions  came  on  together  for  argument 
twfore  Byrne,  J.  on  the  6th  March  1902,  when  the 
following  judgment  was  delivered : — 

Btbnb,  J. — In  this  case  I  am  asked  to  over- 
rule what  has  been  done  by  the  registrar  in 
respect  of  a  witness  called  to  be  examined  under 
sect.  115  of  the  Companies  Act  1862.  I  need  not 
refer  to  tbe  cases  beyond  mentioning  Be  Grey'e 
Brewery  Company  Limited  (50  L.  T.  Rep.  14 ;  25 
Ch.  Div.  400),  where  the  nature  of  examinations 
of  this  kind  ia  thoroughly  dealt  with,  to  show  how 
mnoh  it  differs  from  anything  in  the  nature  of  a 
imUic  examination.  The  examination  ia  entirely 
private;  and  that  this  is  so  has  many  timea  been 
«ecc^;nieed  by  the  courts.  Tbe  only  thinfc  I  will 
■motion  is  the  Companies  (Winding-up)  Bule  of 
IfoT.  1895,  which  provides  that  the  depositions  of  , 
a  person  examined  under  sect,  llo  snail  not  be 
placed  on  the  file  of  the  proceedings  or  be  open  to 
the  inspection  of  any  creditor,  contributory,  or 
other  person,  except  the  official  le^eiver  or 
liquidator,  unless  and  until  the  court  shall  so 
direct,  and  the  court  ma^  from  time  to  time  give 
each  general  or  special  directions  aa  it  ahall  think 
oxpeuent  as  to  the  custody  and  inspection  of 
Boch  notes*  and  tbe  f  nniahing  of  co^ea  of  and 


extracts  therefrom.  That  goes  to  emphasise  the 
importance  of   aeoiei^  of  these  prooeedinffa, 
except  when  the  seal  <A  mcmoj  is  removed  mr 
particular  purposee.  In  the  preaent  case  the  com- 
pany, which  is  in  liquidation,  has  an  aotioa  pend- 
ing against  Sir  Georse  Newnea  Limited — another 
company-— for  an  alleged  libel,  in  which  a  very 
lai^  sum  of  money  ia  clamed  in  respect  <n 
damages.  In  the  course  of  the  proceedings  dnrii^ 
the  examination  of  a  witness  named  Archer  (see 
Ite  London  and  Northern  Banle  lAmiied ;  Exparte 
Archer  (So  L.  T.  Bep.  698)  it  has  transpired  that 
certain  documents  belonging  to  the  oompany  in 
liquidation  were  in  the  possession  of  Sir  George 
Newnea  Limited,  and  a  certain  number  have  been 
handed  over.   Now,  the  liquidator  was  desirona 
of  examining  certain  other  persons,  particolar^ 
with  a  view  to  discovering  either  about  these 
documents,  or  about  others  for  the  purposes  of 
the  liquidation;  and  amongst  other  persons  a 
geiriQeman  was  called  named  Haddock.  Mr. 
Haddock  appeared  represented  1^  counsel  and  by 
a  Bolicitor.   The  solidtor  repreaentbig  him  was  a 
gentleman  who  was  and  is— as  ia  admitted— tiie 
solicitor  for  Sir  Qeorge  Newnes  Limited  in  the 
litigation  which  is  proceeding.   It  was  su^ested 
that  the  solicitor  had  better  withdraw,  objection 
being  taken  to  his  presence,  and  acoordinglT  he 
did  withdraw.    His  managing  clerk  was  left  as 
representing  the  witness  and  instructing  counsel. 
Thereupon  the  learned  r^atrar,  in  accordance 
with  what  he  informs  me  naa  heoa  liis  invariable 
practice  in  similar  cases,  asked  to  have  an  under- 
taking that  the  matter  was  to  be  treated  as 
entir^y  private,  and  that  the   information  frot 
from  questions  pnt  to  the  witness  was  only  to  oe 
used  for  the  purposes  of  re-examinati(ni,  and  that 
no  part  of  tiie  information  got  was  to  be  oom- 
mnnioated  to  any  other  person  or  persona  except 
hisoonnsel.  That  is  objected  to,  ooonael insist^ 
tiiat,  inasmuch  as  the  party  being  examined  osder 
sect.  115  has  aright  to  be  represented  by  oonnsel 
and  solicitor,  ana  inasmuch  as  any  man  entitled 
to  employ  a  solicitor  is  entitled  to  choose  hii 
own   solicitor,  therefore — so  I  understand  the 
ai^nment — he    is   entitled  to  aay:    "I  will 
be  represented ;   and  I  will  be  represented 
by  this  particular  solicitor.    I  am  entitled  to 
have  him  present  and  no  other."   I  think  that 
that  is  putting  his  rights  a  great  deal  too  high. 
It  is  quite  true  that  it  is'  treated  as  a  right  on  uie 
part  of  a  witness  to  be  represented  ujr  certain 
purposes  by  counsel  and  solitutor.    But  it  has 
never  been  held  that  he  is  entitled  to  insist  at 
these  private  examinations  to  be  represented  by  a 
particular  person  who  is  acting  for  a  principal  in 
hostile  litigation  against  the  liquidator,  and  who 
declines  to  give  an  undertaking  that  be  will  not 
communicate  theae  matters.  On  tbe  contrary,  he 
very  fairly  says  that  be  means  to  communicate 
them,  and  use  the  Information  for  the  benefit  of 
his  other  clients.   There  is  an  old  authorify  in 
respect  of  the  bankruptcy  jurisdiction  which  does 
throw  a  little  light  upon  this  matter.   It  is  true 
that  at  that  time  I  do  not  think  tliat  it  was 
regarded  as  a  right  of  the  party  to  be  repre- 
sented at  all  by  counsel  and  solicitor.    It  is 
the  case  of  Be  Totosey  (9  L.  T.  Hep.  613).  In 
that  caEc  the  counsel  for  the  assignee  ajiplied 
to  the  court  for  directions  under  these  circum- 
stances;  A  private  examination  was  gcung  for- 
ward relating  to  the  estate  of  the  Ann&uptxT 
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tii0  nme  lolidbff  who  had  appeared  for  the 
bankrupt  on  a  previong  day  now  appeand  for 
the  witness  under  examination,  smd  was  instmcU 
ing  his  ooanBel.  That  soUoitor  had  refuted  to 
leare  the  room ;  he  therefore  asked  the  commis- 
sioner to  order  Mm  to  retire.  In  giving  jadg* 
ment,  Mr.  Gommismoner  (Joulbura  said :  "  If  iEe 
court  appoint  a  private  sitting  and  sees  good 
reason  to  apprebeod  that  the  object  of  that 
meeting  may  be  d^eated  by  the  presence  of  a 
gentleman  who  is  solicitor  both  for  the  bankrupt 
and  the  witness,  it  may  order  him  to  withdraw." 
Acoording  to  the  practioe  in  the  registrar's  office 
up  to  the  present  this  is  the  first  time,  so  I  am 
told,  that  an  objection  has  been  made  to  give  such 
an  undertaking  as  is  suggested.  It  has  not  been 
the  j^raotoce  of  the  resistrar  to  order  a  particular 
aoUoitor  or  a  particular  solicitor's  clerk  to  leave 
the  room  if  he  would  g^ve  an  undertaking  of  tixia 
kind.  I  think  t^iat  tiie  registrar  is  justified  if 
the  soluutor  refuses  to  give  such  an  undortaking 
as  is  asked  for  to  direct  him  to  leave  the  room. 
He  would  no  doubt  give  the  person  examined  an 
opportunity  to  instruct  somebody  else  if  be  wished 
to  be  represented  by  him.  i  think  that  tbe 
learned  r^strar  was  right  on  -this  occasion.  I 
uphold  what  he  has  done.  In  referenoe  to  the 
other  matter,  that  was  simply  this :  A  solicitor  is 
called  and  is  asked  certain  questions.  In  the 
oonrse  of  the  examination  he  is  asked,  with  regard 
to  doonments,  "Bid  those  come  into  your  pos- 
session as. solicitor?"  and  he  says,  "  les,  they 
did."  Then  he  is  asked :  "  Bid  yon  receive  those 
doonments  of  which  that  one  produced  is  one  in 
yonr  oapadty  as  solicitor  of  Sir  George  Newnes 
Limited?"  Answer:  "Tea.*'  Then  connsel 
•aiys:  "I  cannot  take  it  any  farther;  we  must 
have  Sir  George  Newnes  "  The  learned  registrar 
held  that  the  claim  of  privilege  was  properly 
made  there,  and  that  the  soUcitor  need  not  produce 
the .  documents.  Carioualy  enough,  notwith- 
standing  that  observation  "  I  cannot  take  it  any 
further,'  the  parties  seem  to  have  altered  their 
minds,  and  they  brouKht  the  question  here.  But 
I  think  that  the  objection  was  well  founded. 
The  cases  which  have  been  referred  to  beariog 
npon  this  that  privilege  cannot  be  claimed  where 
there  is  an  issue  of  Araud  raised  in  which  the 
solicitor  himself  is  charged  with  being  a  party, 
appear  to  me  to  have-  no  application  to  the 
present  case.  All  that  has  happened  in  the 
present  matter  is  tiiat  certain  documents  which 
ought  to  have  been  in  the  poBsession  of  one  com- 
pany are  in  the  posseasion  of  the  other  and  appa- 
renuy  by  reason  of  the  breach  of  faith  of  some  of 
the  servants  of  the  one  company.  But  up  to  the 
present  there  is  notbii^  more  in  it.  I  do  not  see 
thai  there  has  been  anything  to  deprive  the  soli- 
citor of  the  right  to  claim  privilege.  The  result  is 
that  I  think  the  privilege  waa  properly  claimed. 
Then,  with  reference  to  the  other  matter,  I  think 
that  the  learned  registrar  was  quite  right,  and  I 
uphold  what  he  did.  But  one  thing  1  would  add 
is  that  I  should  not  at  all  object  to  the  solicitor's 
manuring  derk  communicating  with  hiapi-inciml, 
the  solicitor,  it  his  principal  gave  the  same  under- 
taking. The  order  will  therefore  be  in  this  form  : 
The  registrar  was  entitled  to  require  the  under- 
taking that  he  did  require,  and  to  direct  the 
managing  clerk  to  withdraw  in  default  of  hie 
giving  it ;  subject  to  this,  that  if  he  communicates 
it  to  his  principal  a  ^milar  undertaking  must  be 


fj^yen  faj  the  Bolintor.  I  have  not  said  anything 
abbot  the  special  form  of  nndertaking.  That  ha» 
several  Inmes  been  conudered  with  referenoe  tck 
other  cases.  Of  course  all  other  matters  hare  to- 
be  considered  too— namely,  if  notes  are  taken,  the 
notes,  though  they  may  be  carried  away  and  nsedi 
for  the  purpose  of  re<examination,  must  be 
destroyed.  That  is  really  only  following  out  tiie- 
priiiciple  which  has  been  recognised  ail  thzongh^ 
in  cases  of  this  description. 

From  the  decision  npon  the  first  qneetion 
Haddock,  by  leave,  now  appealed. 

Montague  Lu»k,K.C.  (with  him Mair Maekotuie} 
for  the  appellant. — The  court  has  a  discretion  to 
relieve  the  managing  clerk  of  the  appeUant'a 
solicitor  of  the  condition  imposed  upon  him  if, 
in  its  opinion,  it  is  proper  to  do  so,  and  I  submit 
that  it  IB.  If  the  managing  clerk  is  put  u^on  his 
undertaking  not  to  nse  the  knowledge  obtamed  at 
the  examination  of  the  witoess  it  will  be  preja- 
dioial  to  the  witness.  A  soUcitor  ought  to  have  a 
perfectly  free  hand  as  the  result  of  an  examinatioiv 
to  take  what  advice  and  to  make  what  communi- 
oation  he  pleases.  If  prooeediiwe  are  subsequently 
takui  against  the  witness  it  is  impcnrtant  that  ht» 
solicitor  shonld  be  free  to  make  what  nee  be- 
thinks proper  of  any  informalioiB  obtaiiwd  at  tbe 
examination.  The  witness  is  entitled  to  he  repre- 
sented under  sect  115  by  counsel  and  solicitor 
and  he  is  entitled  to  select  the  particular  solicitor 
who  will  best  protect  his  interests.  It  is  impos- 
sible for  the  witness  to  be  adequately  protected  by 
anybody  but  this  particular  solicitor  who  also  acts- 
for  Sir  George  Newnes  Limited  in  the  libel  action. 
Is  the  witness  who  is  going  to  be  attacked  by  quesr 
tions  in  a  private  room,  concerning  his  transactiona 
with  his  solicitor,  not  to  have  the  solidtor  tbere- 
who  knows  all  about  the  case?  If  not  he  ia 
obliged  to  employ  a  atxanse  solicitor  to  be  present 
on  Uie  occasion,  and  it  places  the  witness  in  an- 
intolerable  poation.  So,  also,  if  he  is  to  have  a 
different  couneel  from  the  one  who  knows  the- 
circumstances  and  can  assist  him  most. 

Tindal  Athineon,  K.C.  and  Stetoart  Smith,  K.C.,. 
for  the  respondent  tbe  liquidator,  were  not  called 
upon  to  ai^ue. 

Collins,  M.B.— This  is  an  appeal  from  a- 
decision  of  Byrne,  J.  affirming  the  coarse  taken, 
by  the  Registrar  of  Joint  Stock  Companies,  upon 
an  examination  under  Beet.  115  of  tbe  Companies- 
Act  1862.  A  certain  witness  was  directed  to  be- 
examined  under  the  section  that  I  have  juab 
referred  to.  The  mtnese  attended,  being  aeomn- 
panied  by  a  solicitor  and  his  managing  otork^ 
and  objecdou  was  taken  in  the  first  instance  faj^ 
the  connsel  for  the  liquidator  (at  whose  instance 
tbe  examination  was  taking  pboe)  to  the  solica— 
tors  being  present.  That  seems  to  have  been 
upon  the  ground,  that  the  solicitor  himself  was  a. 
person  who  was  going  to  be  examined  under  th» 
same  procedure.  That  left  the  witnesa  and  tiie 
managing  clerk  present.  Thereupon  a  qaestioiv 
was  raised  as  to  the  right  of  the  managing  clerk 
to  be  present,  and  the  registrar  impoeed  oert*ia 
conditions  upon  the  managing  derk  as  the  terms- 
upon  which  alone  he  should  be  allowed  to  be  pre- 
sent. Tbey  were  to  this  effect — I  am  reading, 
from  Byrne,  J.'s  judgment:  "His  manafiix&e 
clerk  was  left  as  representing  the  witness  ana 
instructing  counsel.  Therenpim  the  lestoed 
registrar,  in  acoordaace  with  waat  he  infuni 
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hu  been  bis  inTuiable  practice  in  similar  casef , 
adced  to  baTe  an  undertakiag  that  the  matter 
-waa  to  be  treated  as  entirelv  private,  and  that  the 
informatum  got  from  qncationapot  to  the  witnees 
waa  only  to  be  nsed  for  the  purposes  ol  re-ezami- 
uation,  and  that  no  part  of  the  information  got 
was  to  be  communicated  to  any  other  peison  or 
persona  except  his  cotmael."  That  wss  objected 
to  and  the  resnlt  was  that  the  examination  waa 
suspended,  and  the  matter  was  adjoamed  to 
Byrne,  J.  to  decide  whether  or  not  that  waa  a 
jiroper  condition  to  impose  upon  the  managing 
'clen  on  bis  being  allowed  to  oe  present  during 
*the  examination  of  the  witneEs.  Accordingly  the 
-matter  came  before  Byrne,  J.,  and  Bjrne,  J. 
■ordered  that  C^rge  Hardman  Hoyle — that  waa 
the  solicitor  himself — was  not  to  be  allowed  to  be 
j)reaent  at  anch  farther  examination;  and  that 
on  any  such  farther  examination  the  r^atrar 
might  require  the  managing  or  other  clerk  at 
<Ge<»rge  Hardman  Hoyle  either  to  mthdraw  from 
«neh  examination  or  to  give  his  nndertakingto 
the  registrar  to  uae  any  information  he  might 
aeqnire  at  anch  examination  for  the  purpose  only 
'Of  the  re-examination  of  John  Daniel  Haddock 
— that  waa  the  witness — uid  not  to  ^selose 
-or  allowed  to  be  disclosed  to  anyone  without 
the  leave  of  the  court,  any  information  he  might 
«o  acquire,  and  at  the  cloae  of  anch  exami- 
nation to  forthwith  destroy  all  notes  taken  by 
him  at  auch  examination ;  but  that  the  managing 
or  other  clerk  of  George  Hardman  Hoyle  was  to 
be  at  liberty  to  dispose  such  information  to 
OeoT^e  Hardman  Hojle — that  is  to  say  to  his 
prinoipal—upon  George  Hardman  Hoyle  firat 
^ving  a  similar  undertaking  to  the  regiatrar. 
The  ground  of  appeal  is  that  that  is  a  stipulation 
that  ongfat  not  to  be  enforced  upon  the  managin  g 
«lerk.  It  ia  said  that  it  is  impoauble  for  the 
witness  to  be  adequately  protected  by  anvbody 
but  this  particular  aolicitor,  who  ia  the  aolicitor 
acting  for  Sir  Geoige  Newnes  Limited,  in  the 
litigation  between  the  liquidator  and  them;  that 
it  is  practically  impoasibfe  for  any  other  solicitor 
to  be  so  conversant  with  all  the  facta  necessary 
to  protect  this  witness  from  the  examination ;  and 
that,  therefore,  if  the  witness  is  to  be  protected  at 
«1I,  he  ought  to  be  protected  by  the  solicitor  acting 
for  Sir  Greorge  Newnea  Limited,  and  not  by  a  totally 
independent  solicitor.  On  the  other  hand,  the 
regiatrar  made  no  objection,  and  no  objection  waa 
made  to  the  witneaa  being  protected  and  advised 
"by  a  totally  independent  solicitor.  Ko  doubt  it 
-does  place  this  particular  solicitor  and  his 
managing  clerk  in  a  difficulty  if  they  are  to 
carry  on  at  the  same  time  the  litigation  ci  Sir 
<SeOTge  Kewnes  Limited,  and  to  protect  this 
vitness,  without  allowine  what  they  have  heard  in 
the  one  capacity  to  afreet  th«r  conduct  in  the 
other.  However,  the  right  of  the  witness  to  be 
.protected  on  this  inquiry  has  absolutely  no 
relation  to  the  rights  of  Sir  George  Newnes 
Ximited  in  this  litigation ;  and  if  the  two  cannot 
be  conciliated  when  the  one  solicitor  is  the  chosen 
representative  of  the  witoess,  why  then  the 
witness  must  di^nse  with  the  assiatance  of  that 
solicitor.  That  la  the  net  resnlt  of  it.  This  pro- 
ceeding is  a  private  proceeding  which  the  ocurt 
■sanctions  in  order  that  the  liquidator  may  obtain 
the  necessary  information  to  enable  him  to  take 
his  course.  It  is  all  under  the  sanction  of  the 
court;  it  is  a  private  examination.   For  many 


reasons  it  is  obvioualy  most  undesirable,  and  qvita 
out  of  the  question,  that  the  opposing  party  in  the 
litigation  contemplated  by  the  liqnicuMor— and  to 
asiist  him  in  determining  his  oourse  as  to  whioh 
litignti(m  tids  machinery  is  devised— shonld  be 
allowed  to  be  preeent  at  proceedings  which 
are  essentially  proceedings  for  the  purpose  of 
informing  the  officer  of  the  court  and  the 
court  of  what  steps  ought  to  be  taken.  It  is 
not  as  though  it  were  absolutely  and  finally  a 
sealed  book  to  which  the  opposing  litigant  can 
never  get  access,  because  toere  is  maohineiy 
whereby  the  court  can  allow  the  resnlt  of  this 
examination,  if  in  its  discretion  it  thinks  it  ought 
so  to  do,  to  be  disclosed  so  far  as  it  deems  it 
necessary  that  it  should  be.  That  is  to  be  tound 
in  the  rule  which  is  called  the  Gompanies 
(Winding.upl  Bole  of  Nov.  1895,  and  this  is  the 
effect  of  It.  Notwithstanding  anything  contained 
in  the  Companies  (Winding-up)  Bnle  the  notes 
of  the  depositions  of  a  person  examined  under 
sect.  115  <d  the  Oompaniea  Act  1862,  or  under  any 
order  of  the  court  before  the  court  or  before  any 
officer  of  the  court  or  person  appointed  to  take 
such  examinatifm  (other  than  the  notes  of  the 
depoutions  of  a  person  examined  at  a  public 
examinaticm,  Ac.)  shall  not  be  placed  on  the  file 
of  the  proceedings  or  be  open  to  the  inspection  of 
any  creditor,  contributory,  or  other  person  except 
the  official  receiver  or  liquidator  unless  and  until 
the  court  shall  so  direct,  and  the  oourt  may  from 
time  to  time  f^ve  such  general  or  special  directions 
as  it  shall  think  expedient  as  to  the  custody  and 
inspection  of  such  notes  and  the  furnishing  of 
copiesof  orextractstherefrom.  So  that  it  is  not  as 
if  Sir  Georse  Newnes  Limited  in  this  case  are 
necessarily  for  ever  shut  ont  fran  ^^^ming  ajiy. 
thing  that  they  can  show  might  be  rsslly  material 
to  their  Utigatum,  and  that  they  have  a  right  to  see. 
If  they  can  establish  thoee  two  propositions,  there 
is  machineiy  there  by  which' in  a  proper  case  tiiey 
could  get  at  what  was  disclosed  in  this  examina- 
tion. The  broad  question  before  us  here  is 
whether  in  the  ciroumatancea  of  thia  case  Sir 
George  Newnes  Limited — because  that  is  really 
the  matter — have  any  reason  whatever  to  inter- 
vene or  complain  that  the  registxar  has  exacted 
as  a  condition  of  the  witneaa  being  represented  by 
thia  particular  aolicitor,  that  the  aohcitor  should 
undertake  to  safeguard  what  is  essential  to  this 
process,  this  macmnery — namely,  the  privacy  xti 
this  examination.  As  I  have  already  aaid,  it  ia 
not  a  public  examination,  and  it  is  not  intended 
to  be  a  public  examination,  and  the  whole  purpose 
of  it  might  be  defeated  if  the  public — in  this  case, 
an  opposing  litigant'-were  allowed  to  be  present 
And,  as  I  nave  pointed  ont^  there  is  maohinerr 
whidk  lies  in  the  discretion  of  the  oonrt  and  whicn 
is  capable  of  ht&ng  used  to  prevent  any  unfair 
advantege  being  taken  by  information  being  dis- 
closed to  the  liquidator  whioh  might  be  very 
material  to  the  litigant  against  whom  he  oontem- 

Slates,  or  is  actually  engaging  in,  litigation.  That 
ifficulty  ia  provided  for  oy  the  rule  that  I  bare 
referred  to.  In  the  proper  circumstanoea,  under 
properconditions,  and  with  proper  safeguards,  there 
IS  no  doubt  that  access  may  be  had  m  tiie  words 
that  I  have  just  read.  The  point  here  is  whether 
in  the  proceeding  under  the  115th  section  to 
which  I  have  referred,  xptofaeio  the  solicitor  who 
attends  to  protect  a  witness  ia  entitled  to  be 
present  and  to  disclose  to  anyone  the  information 
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vhioh  ia  obtained  in  a  private  room  at  a  private 
hearing  before  the  officer  of  the  court.  It  seema 
to  me  that  the  order  of  the  registrar  affirmed  hy 
Byrne,  J.  was  perfeotiy  right,  and  that  we  ahouta 
not  be  jnatlfied  in  distnrlmig  it.  The  order  itself, 
which  I  have  jost  read,  meets  any  difficulty  which 
might  ariee  in  tha  matter,  beoanae  it  says  that 
the  managing  clerk  muat  give  an  undertaking  to 
the  regiatiar  to  nae  any  information  ^at  he  may 
aoqnire  at  mich  examination  for  the  purpose  only 
€t  the  re-ezamination  of  Haddock,  and  not  to 
diaoloee  or  allow  to  be  disdoaed  to  anyone  without 
the  leave  of  the  court  any  information  he  may  so 
acquire.  So  the  court  retains  a  discretion  over 
the  result  of  the  examination,  and  if  the  proper 
case  were  made  I  have  no  doubt  that  the  court 
would  aee  its  way  to  assist  the  party  who  had  a 
right  to  know  what  took  place  at  an  examination. 
For  these  reasons  I  think  that  this  appeal  muat 
be  dismissed  with  ooata. 

STiKUKa,  — lamof  the  same  opinion.  The 
Ti^alatnre,  by  eeet  115  al  the  Companies  Act 
18^,  baa  ocnuened  on  the  court  the  power  of 
sommooing  perwrns  before  it  who  can  give 
informatifui  concerning  "the  trade,  dealings, 
estate,  or  eileota  of  the  company."  It  was  estab- 
lished very  many  years  ago  that  up(m  snoh  occa- 
nons  it  was  right  that  the  person  summoned 
before  the  court  should  have  the  assistance  of 
oounsel  and  solicitor  if  he  desired  it.  The  exami- 
nations which  take  plaoe  under  this  section  have 
for  a  long  period — in  fact,  so' far  as  I  know,  from 
the  very  passing  of  the  Act  of  1862 — been  always 
treated  aa  private  in  the  first  place.  Of  course,  a 
private  eiaminfttaon  is  open  to  abuse,  and  the 
procedure  under  the  section  ought  to  be  carefnllr 
watched  to  see  that  the  process  is  not  abused. 
To  secure  that  this  shall  be  dcme,  before  an  order 
is  made  the  sancticn  of  the  Begistrar  of  Joint 
Stock  Companies  ia  required.  The  liquidator 
mnrt  diaolose  to  the  regiiirar  what  object  he  hat 
in  aeekiiiff  this  informatiain,  and  the  r^^strar 
npon  thai  exerciaea  bis  diaoretioii  whether  it  ia 
nght  and  proper  ViuA  an  order  for  such  an  exami- 
nation should  be  made.  In  the  present  case,  so 
far  as  I  can  see,  the  registrar  has  properly  exer- 
cised his  discretion  wit£  reference  to  this  exami- 
nation. Tliere  haa  been  nothing  produced  to 
abow  that  he  haa  acted  in  anyway  improperly 
or  on  any  improper  grounds,  and  he  has  satined 
himself  tiiat  it  is  desirable  that  Mr.  Haddock 
■honld  be  examined  with  reference  to  the  trade, 
dealing^,  estate,  or  effects  of  the  oompany— what 
in  particular  we  do  not  know.  Mr.  Haddock  was 
a  former  officer  of  the  oompany,  and  presumably 
he  knows  something  about  certain  of  the  matters 
which  are  referred  to  in  the  section.  Upon 
sj^iearing  before  the  registrar  Mr.  Haddock  was 
represented  by  counsel  and  solictors  who  hap- 
pened to  be  the  oounael  and  eolidtorB  of  tha  oom- 
puy,  Sir  Qeoige  Newnea  Linuted,  who  are  at  the 

Csut  momeiui  in  litagation  witb  the  Uqnidator. 
btleaa  cme  majr  infer  from  what  hw  taken 
plaoe  thai  the  object  of  the  examination  is  in 
some  way  connected  with  that  litigation.  Here 
again  tlie  refj^rar  knows  all  the  taxAa  of  the 
oaae,  and  he  was  of  opinion  evidently  that  this 
was  a  matter  as  to  which  it  would  not  be  right 
that  Sir  George  Newnea  Limited  shoold  be 
parties.  They  would  have  no  right,  according  to 
the  rale,  to  be  present,  and  it  might  defeat  the 
object  of  the  ezaminati<m  it  they  were  presoit. 


Then  he  is  met  by  this  difficulty,  that  the  counsel 
and  solicitors  who  appear  for  the  witness  are  the 
counsel  and  BolioitoiB  of  Sir  George  Newnea 
Limited,  and  that  they  may  disclose  the  proceed- 
ings in  the  examination  to  Sir  George  Newnes 
Limited— that  is,  they  may  for  the  purpose  <^ 
the  litigation  use  the  informati<ni  whidi  i» 
extracted  in  the  coutm  of  tite  examination.  To 
prevent  tb^  which  would  bring  about  exactly 
the  same  result  as  if  Sir  George  Newnes  Limitea 
were  themselves  parties  in  person,  he  has  imposed 
certain  undertakings  upon  the  solicitors  and 
counsel,  and  the  question  is  whether  be  is  justified 
in  so  doing.  It  seems  to  me  in  the  present  state 
of  our  information  that  he  was  entirely  justified, 
for  the  reasons  given  by  Byrne,  J.,  and  that  we 
ought  not  to  disturb  uie  order.  At  the  same 
time  I  think  that  it  would  be  the  duty  of  the 
registrar  in  further  prosecuting  this  examination 
to  take  great  care  that  it  is  not  abased.  The 
abuse  which  has  been  suggested  is  this :  It  appeara 
that  there  is  a  great  controversy  going  on  betwe«k 
the  liquidator  and  Sir  George  Newnes  Idmited 
with  nference  to  the  production  of  doonments^ 
and  it  is  eaid  that  many  dooameuta  have  been 
withhdd  by  the  liquidator  from  discovery  in  the 
action  which  is  now  g(^ng  on  between  uie  oom- 

Cy  in  winding-up  and  Sir  George  Newnee 
lited.  I  should  be  sorry  to  suppose  that  there 
was  any  foundation  for  that  on  the  pfu*t  of  an 
officer  of  the  court  who  is  conducting  this  litiga- 
tion. But  no  doubt  there  is  the  possibility  taa.t 
some  difficulty  may  have  occurred.  Now,  it  ia 
said  on  behalf  of  Sir  George  Newnes  Limited 
that  they  ought  to  be  enabled,  if  a  document  is 
produced  or  made  use  of  in  thia  examination,  to 
show  that  in  the  future  proceedings  for  diaooveiy, 
so  that  in  case  a  document  is  produced  which  is 
not  embraced  in  any  affidavit  which  has  hitherto 
been  made  they  may  be  able  to  make  uae  of  it 
for  the  purpose  of  getting  a  farther  and  better 
affidavit  of  docnments.  H  anch  a  thing  ia 
possible  on  the  part  of  the  liquidator  I  shoaln  b& 
willing  enough  to  help  them.  But  are  they  shut 
out  from  that  ?  I  cannot  aee  that  they  are.  At 
the  present  time  we  know  nothing;  of  what  ia 
going  to  happen  in  this  examination  of  Mr. 
Haddock — not  a  single  qaestion  has  been  asked 
of  him,  and  we  do  not  know  to  what  precisely  it 
is  to  be  directed.  The  registrar  will  in  the  ordi- 
nary course  take  full  notos  of  the  evidence  and 
that  deposition  vrill  be  preserved.  And  if  it 
occurs  to  Sir  George  Newnes  Limited,  or  their 
advisers,  that  they  may  properly  ask  for  the  dis- 
closure of  any  part  of  it,  or  may  desire  to  know 
what  documents  were  produced  or  any  documents 
produced  in  the  course  of  it  for  any  proper  or 
legitimate  purpose,  it  seems  to  me  that  it  is  open 
to  them  either  under  the  leave  reserved  bjthe 
<Hrder  itself  to  the  ac^dtors,  or  under  the  inria- 
diction  conferred  by  the  "Windii^t'Up  Bula  of 
Nov.  1895,  to  make  an  applicatitm  to  the  oonrt  for 
the  disdoaare  of  part  or  the  whole  as  they  mar 
think  fit,  of  this  deposition.  Upon  any  Bwsh 
application  the  court  will  be  far  better  able  to 
judge  of  the  propriety  of  acceding  to  the 
application  than  it  can  be  at  the  present 
stage.  UndM-  these  circumstances  it  seems  to 
me  that  the  order  of  Byrne,  J.  onght  not  to  be 
disturbed. 

Cozbns-Habdy,  L.J. — I  agree.  It  must  bo 
recognised  that  the  Legislature  has  put  the 
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liquidator,  after  a  oompany  haa  been  wonnd-Dp, 
in  a  position  in  tome  rea^eots  more  faTOorable 
than  that  of  any  other  litigant.  The  court  haa 
^ven  him  power — not  an  absolute  power,  but 
enbjeot  to  the  (xmtrol  of  the  court  iteelf — to 
enmmon  before  it  any  officer  of  the  oompanj 
<«■  person  known  or  sospeoted  to  hare  in  his  pos- 
eession  any  of  the  estate  or  effects  of  the  com- 
pany, or  supposed  to  be  indebted  to  the  company, 
or  any  person  whom  the  court  may  deem  to  be 
o^pable  of  giving  information  concerning  the 
trade,  dealings,  estate,  or  effects  of  the  company. 
That  is  a  power  which  is  not  an  abaolate 
pownr  in  the  liquidator.  An  order  of  the  court 
has  fint  to  be  obtained,  and  the  exanunaiioa 
takes  place  before  the  rmstrar,  who  himself  is 
an  officer  of  the  conrt.  By  the  rolea  of  1892  (the 
3rd  role)  it  is  expressly  enacted  that  these  exami- 
naticais  of  persons  sammoned  before  the  High 
Conrt  under  sect.  115  shall,  unless  the  judge  of 
the  High  Court  shall  otherwise  direct,  be  held 
before  the  r«^b«r  in  chambers — ^that  is  to  sa^, 
tiiey  shall  be  held  in  a  place  to  which  the  pubbc 
hare  no  right  of  access.  Such  an  examination 
may  be  hud,  not  merely  with  a  view  to  future 
litigation,  but  with  a  riew  to  asnsting  the 
liquidator  in  litiiration  which  has  been  a&eady 
commenced.  When  that  is  once  admitted,  it 
seems  to  me  that  it  would  be  impossible  that  the 
<xmrt  oonld  allow  the  very  end  utd  object  of  the 
order  which  it  has  made  for  the  examination  of 
awitness  to  be  defeated  In^  allowing  the  oppotite 
party  to  the  litigation  to  be  preaont.  This  infor- 
matimi  is  information  of  a  oorafidenlaal  nature,  it 
isnot  to  be  put  on  the  file,  and  it  is  not  o^en  to 
any  member  of  the  public  or  even  to  the  witness 
himself,  without  some  order  of  the  court  since  the 
rules  of  1895.  Regarding  this  application,  as  I 
do,  as  in  substance  an  application  by  Sir  George 
Kewnes  Limited,  the  defendants  to  the  lil»I 
action,  to  be  present  at  the  examination  of  this 
witness,  I  think  the  application  is  wholly  wrong ; 
and  that  the  view  taken  by  the  registrar  and  by 
Byrne,  J.  is  quite  correct      ^^^j  ditmUsed. 

Solicitor  for  the  appellant,  G.  H.  Hoyle. 

Solicitors  for  the  respondent.  Helder,  Bobertt, 
Waiton,  and  Thomas,  for  SimpMon  and  8imp$on, 
Zieeds. 


AprU  28  and  29. 

Before  Collins,  M.B.,  STiBLiNa  and  Cozens- 
Habdt,  L.JJ.) 

BiTH  v.  Bath,  (a) 

APPEAL  FBOH  THE  CHAITCSBT  DIVISION. 

Bankruptcy  —  Scheme  of  arrangement — Cesnio 
bonoram — Agreement  vetting  "  cul  the  property  " 
pf  a  bankrupt — Annulment  of  harueruptey — 
Fund  in  court — Payment  out  to  wrong  party. 

By  a  eeheme  of  arraimment  dated  in  April  1893 
and  made  between  B.,  a  bankrupt,  ana  a  com' 
pany,  it  iroi  provided  that,  tubject  to  the  eon- 
fimuiHon  of  the  court,  upon  payment  by  the 
company  of  a  turn  euffident  to  pay  B*s  debts  and 
cotta  in  full,  an  order  of  tM  court  ^ould  be 
made  vesting  "all"  B.'e  2>Toperty  in  the  com- 
pany. A  tehedule  to  tlie  scheme  contained  a  list 
of  B.'s   properlies.    The   sclieme  was  duly 

(•)  BaporMA  I7  B.  A.  Scbatoblit,  Baq.,  B«rrlnar4t4isw. 


[Ot.  op  App. 


approved  by  the  court,  and  an  order  toot  made 
in  July  lw3  anntUUng  the  bankruptcy  and 
vesting  in  the  eompamy  "oU  the  property  ** 

ofB. 

At  the  date  of  that  order  B.  woe  entitled  to  a 
certain  fund  in  court,  the  existence  of  which  wot 
not  then  hnown  to  either  of  the  parties  to  the 
scheme,  and  which  was  not  ineludea,  in  the  list  of 
his  properties  in  the  schedule  thereto.  In  1895 
B.  was  informed  of  the  existence  of  the  fund  in 
court,  and  th&reupon  made  emvlication  for  pay- 
ment out  to  him.  In  f  <s&.  1896  he  obtained  an 
order  upon  an  affidavit  ataiing  Viai  ke  «ms 
abaoh^ely  entitled  fAersfo,  and  that  he  woe  not 
aware  of  any  right  of  any  other  pereon  thereto, 
directing  payment  to  him,  in  pureuanee  <if 
which  the  fund  was  paid  out  to  him. 

The  company,  having  subsequently  ascertained  that 
the  fund  had  been  paid  out  to  B.,  presented  a 
petition  claiming  to  be  entitled  thereto. 

Held,  that  there  was  a  complete  cesrio  bonomm ; 
and  that  the  fund  belonged  to  the  company. 

Decieion  of  Kekewich,  J.  (84  L.  T.  Sep.  107) 
ajfirmed. 

In  Jan.  1892  John  Smith  Bath  was  duly  adjudi. 
cated  a  bankrupt  by  an  order  of  the  County  Court 
at  Bochester. 

By  an  agreement,  dated  the  20th  April  1893 
and  made  between  J.  S.  Bath  and  the  Creditors 
Assets  Company  Limited,  it  was  agreed  that  in 
the  erent  of  an  order  of  the  court  being  obtained 
confirming  (with  such  variations  as  mi^t  be  con- 
sented  to  by  J.  S.  Bath  and  the  company)  a 
scheme  of  arrangement  of  J.  S.  Bath's  affairs 
set  out  in  sohed.  1  thereto,  and  when  and  as 
soon  as  the  company  should  have  provided 
the  moneys  necessary  to  carry  out  the  scheme, 
and  when  and  as  soon  as  "  the  propwty  set 
forth  in  sohed.  2 "  thereto  should  have  been 
duly  vested  in  the  company  by  an  order  of  the 
ootut,  the  company  should  proceed  to  manage, 
develop,  realiae,  or  dispoae  of  "  the  said  propn^, 
as  described  in  sohed.  2  "  (and  which  was  there- 
after called  **  the  ^roperfy  ")  in  such  manner  as  the 
company  in  their  oistnetaon  should  think  fit 
subject  to  certain  pnmsions  therein  set  out. 
When  the  company  sbonid  have  been  paid  ^ 
full  amount  of  themone^  due  to  them  under  the 
agreement  and  certain  profits,  J.  S.  Batii  was  to 
be  entiUed  to  a  conv^ance  from  the  company 
for  his  own  benefit  of  such  part  of  the  property  as 
was  then  unrealised. 

Sched.  1  provided  that  upoax  payment  into 
court  by  the  company  of  a  sum  sufficient  to  pay  all 
J.  S'.  Bath's  debts  in  full,  and  all  costs,  charges, 
and  expenses  of  the  proceedings,  the  remunera- 
tion of  the  trustee,  and  the  fees  of  the  official 
receiver  and  of  the  Board  of  Trade,  an  order  of 
the  court  should  be  made  vesting  ''all"  J,  S. 
Bath's  "  property  "  in  the  company. 

Sched.  2  contained  a  list  of  certain  freehold  and 
leasehold  properties  of  J.  S.  Bath. 

By  an  order  of  the  Coun^  Court,  dated  the 
11th  July  1893,  which  stated  that  the  company 
had  made  all  the  payments  required  by  the 
scheme  of  arrangement  proposed  oy  J.  S.  Bath, 
and  that  the  scheme  was  thereby  approved,  it  was 
ordered  that  the  adjudication  of  buikruptcy 
made  wainst  J.  S.  Bath  should  be  annulled,  uid 
that  "all  the  property"  of  J.  S.  Bath  should 
thenceforth  become  vested  in  the  oojupeoay,  , 
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■nbjeot  to  such  mortgage*  and  equiUes  of  redemp- 
tion as  wen  then  enbiisting  theran. 

At  the  date  of  that  ozder  of  the  County  Oonrt, 
property  of  J.  S.  Bath,  oonejetrng  of  oaBh  and  a 
sum  of  oonsolfl,  was  in  court  to  the  account  of  the 
Fajjrmaster.  General  to  an  account  in  this  action, 
entitled,  "  Tlie  aocoant  of  the  shares  of  the  infant 
plaintiff  John  Smith  Bath  and  the  infant  defen- 
dant Frederick  Caleb  Bath  as  co-faeira  in  ^  arel- 
kind  of  tiie  intestate  John  Bath  in  the  proceeds 
of  real  estate  taken  by  the  South  Eastern  Rail- 
way Company. 

This  fnnd,  to  a  moiety  of  which  J.  S.  Bath  had 
become  absolutely  entitled  upon  attaining  the 
age  of  twenty-one  years  in  187i),  had  been  paid  in 
by  the  South  Eastern  B^ilway  Company,  under 
the  Lands  Clauses  Consolidation  Act  1845,  for 
lands  taken  by  them  under  their  compulsory 
powers  bel<niging  to  J.  S.  Bath  when  an  infant. 

At  tlie  date  of  the  agreement  of  the  20th  April 
1893,  and  the  Testing  order  of  the  County  Court 
pursuant  thereon,  the  ezistenoe  of  this  fund  in 
court  was  unknown  both  to  the  portiea  to  the 
agreement  and  their  aolioiton,  and  it  was  not 
therefore  inclnded  in  sched.  2  <d  the  agreement. 
No  stop  order  was  consequently  ever  obtained 
upon  this  fund  in  court. 

In  1895,  however,  J.  S.  Bath  was  informed  that 
this  fund  was  in  court,  and,  upon  application  by 
him  supported  by  an  affidavit  stating  that  he  was 
absolutely  entitled  to  it,  that  be  was  not  aware 
of  any  right  of  any  other  person  to  it,  or  of  any 
claim  made  by  any  other  person,  and  that  he  had 
not  created  any  charge  or  incu  m  branoe  on  it,  Keke- 
wioh,  J.,  on  the  29th  Feb.  1896,  made  an  order 
direotii^;  payment  of  the  fond  in  court  to  J.  S. 
Bath»  and  tlw  fund  was  in  accordance  therewith 
uid  out  to  him.  The  same  solidtor  acted  for 
J.  S.  Bath  both  in  the  matter  of  the  scheme  of 
anai^emeni  and  in  the  obtaining  of  the  payment 
out  to  him  of  the  fund  in  oonrt. 

The  Crediton  Assets  Company  having  subse- 
quently asoertaioed  that  the  fund  had  Men  paid 
out  to  J.  S.  Bath,  presented  a  petition,  alleging 
that  the  true  facts  had  been  concealed  from 
Kekewich,  J.  and  asking  that  the  order  of  the 
29th  Feb.  1896  might  be  discharged,  and  an  order 
made  directing  the  P»master- General  and  the 
Commissioners  of  the  Treasury  to  replace  to  the 
credit  of  the  action  the  fund  paid  out,  together 
with  all  dlridenda  aocmed  due  thereon  sinoe  pay- 
ment ont ;  for  t^e  distribution  of  the  f  and  as  if  it 
was  in  court;  and  that  the  petitioners,  the  com- 
pany, were  entitled  to  payment  ont  thereof ;  and 
that  snob  order  might  m  made  in  the  matter,  not 
odIt  as  to  the  fnnd  but  as  to  J.  S.  Bath  and  his 
Bohfutor,  aa  to  the  court  might  seem  just. 

J.  S.  Bath,  hie  solicitor,  the  Paymastw-General, 
and  tlie  Treaaoiy  Commisuonws,  were  made 
respondents  to  the  petition. 

The  firstquestion  to  be  determined  was  whether 
or  not  the  fund  in  oonrt  was  included  in  the 
agreement  of  tbe  20th  April  1893,  and  the  order 
of  ttie  County  Court  pursuant  thereon,  and 
thereby  vested  in  the  |>etitioner8. 

Upon  this  question  it  was  decided  by  Kekewich, 
J.  (84  L.  T.  Rep.  107)  that  tbe  fund  became 
under  an  agreement  and  vesting  order  vested  in 
tbe  oompanv,  and  onght  not  to  have  been  paid 
out  to  J.  S.  Bath. 

The  question  as  to  the  liability  of  the  various 
resp<nidents  to  the  petition  was  then  raised ;  and 
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upon  that  question  it  was  decided  by  Kekeinch^ 
J.  that  as  no  stop  order  had  been  obtained  on  the 
fund  tbe  Paymaater-Oeneral  had  not  been  "  gnil^ 
of  default  within  eeot.  5  of  the  Goiurt  of 
Chancery  (Funds)  Act  1872  with  respect  to  the 
payment  out,  and  that  the  Treasury  were  not 
therefore  liable  to  replace  it.  His  Ijinrdshi^ 
accordingly  declared  that  J.  S.  Bath  and  hi*' 
solicitor  were  each  liable  to  pay  to  the  company 
the  amount  of  the  fund. 

From  the  decision  upon  the  first  question  J.  Si 
B^th  now  appealed. 

Warringion,  K.O.  (with  him  Muir  Maekenxiey 
for  the  i^peUant. — PHmd  feteie  there  was,  no- 
doubt,  a  complete  cetrio  bonorum  on  the  part  of 
the  debtor,  which  included  this  fnnd  in  oonrt,. 
and  tbe  legal  interest  therein  was  vested  in  the 
company.  But  the  oompany  cannot  toke  the- 
property  for  tlieir  own  b^ent  The  agreement 
regulates  tbe  position  of  the  oompany  under  the 
scheme,  and  they,  as  the  persons  to  whom  the 
property  was  assigned  for  the  purpose  of  canyiufit 
out  the  scheme,  merely  have  an  interest  as  bare 
trustees  in  this  mrtionlar  part  of  the  property. 
The  agreunent  mien  to  "the  property  "  through 
out,  a  list  of  which  was  scheduled  to  the  i^reement, 
but  it  did  not  comprise  thia  fund.  The  company 
cannot  take  iliis  fund  but  only  the  specified  pro^ 
perty  that  is  unrealised.  The  clause  of  the 
agreement  that  relates  to  unrealised  property 
clearly  refers  to  the  sehedule  in  which  the  various 
properties  are  set  forth.  Unrealised  property  is 
plainly  confined  to  *'  the  property."  All  the  pro- 
visions relate  only  to  "  the  property."  That  view 
is  mnoh  strengthened  by  the  provisifms  imme- 
diately preceding. 

Beruliaw,  K.C.  and  Pollard  for  the  respondents^ 
the  petitioners,  were  not  called  upon  to  argue. 

Harman  watohed  the  oase  on  behalf  of  other 
persons  interested. 

Collins,  U.R. — This  appears  to  me  to  be  a 
tolerably  dear  case,  and  I  think  that  the  learned 
judge  in  the  court  below  was  perfectly  right  in 
the  conclusion  at  which  he  arrived.  A  debtor  in 
difficulties  was  declared  a  bankmpt,  and  be  waa 
desirous  of  annulling  the  bankruptoy.  Having 
considerable  property,  which  in  all  probability — 
indeed  I  think  there  is  no  doubt — was  oapable  oi 
paying  20s.  in  the  pound,  he  was  anxious  to  have 
the  bankruptcy  annulled  with  the  asustanoe  of  a 
certain  company  called  the  Creditors*  Assets- 
Company  Limited,  who  were  ready  for  remunera- 
tion to  take  over  the  prt^rtj  and  graduJlr 
realise  it  in  the  way  more  speoifioaUy  dsalt  wita 
in  an  ^reement  which  was  wawn  up  betwem  the- 
parties.  By  that  M^reement  it  was  moTided  that 
the  oompany  shouM  pay  down  a  sufficient  sum  of 
money  to  satisfy  the  creditors  of  the  bankrupt  ii» 
full,  and  then  proceed  to  deal  with  the  estate 
which  he  was  huiding  over  to  them  in  a  oertaixk 
prescribed  manner  which  is  set  ont  in  the  agree- 
ment. The  banning  of  the  matter  was  a  scheme 
which  the  debtor  proposed.  It  purports  to  be  by 
the  "  above-named  debtor  who  submito  the- 
following  proposal  for  a  scheme  of  arrangement 
of  my  a^irs  and  the  annullment  of  my  bank- 
ruptoy upon  the  following  terms  and  ccmditioDB.*'' 
Then  the  scheme  goes  on  thus :  "  All  my  debte  to 
be  paid  in  full ;  the  proper  charges  and  expenses  " 
• — expenses  of  the  bankruptcy  and  all  prooieedings 
therein  and  tiie  winding-up "  all  fees  and  per. 
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oentaffes  payable  to  the  offioial  reoeiver  and  tlie 
Board  oi  Trade  to  be  paid.  Upon  tbe  payment 
into  oonrt  by  the  Creditora'  Asaeta  Obmpaaj 
limited  of  a  mm  snfficient  to  anawer  all  inoh 
pi^ymentB  as  aforesaid,  an  order  of  the  conxt  be 
made  veeting  aU  property  in  the  aaid  Creditora' 
Aaaeta  Company  Limited,  and  the  receiving  order 
be  rescinded  and  the  l»nkraptcr  annulled." 
Now,  taking  that  docament  alone,  which  is  dated 
the  22nd  April  1893,  it  seems  to  me  quite  obnoaa 
that  the  deotor  intended,  and,  in  fact,  oontraoted, 
to  hand  orer  all  his  assets  to  the  C  reditors'  Assets 
Company,  they,  on  the  other  hand,  being  under 
the  obligation  to  pay  all  his  debts  in  full  and 
holding  the  property  with  a  lien  upon  it  to  reim- 
burse themselves  all  the  payments  that  they  had 
to  make  in  the  liquidation  of  his  aiftdrs.  That 
being  bo,  there  can  be  no  doubt  whatever  that 
the^  took  over  the  particular  piece  of  property 
which  is  in  qaestion  in  these  proceedings.  It 
i^^tears  thai  there  was  in  conrt  standing  to  the 
credit  of  the  debtor  a  snm  o£  monOToompoaed 
partly  of  oash  and  partly  of  consols.  The  debtor 
aaya  In  effect  that  hia  bankruptcy  waa  amrolled, 
and  that  vartioular  anm  of  money  waa  in 
oourt  in  his  name.  Accordingly  he  went 
and  got  it  ont  of  coart,  the  oourt  not 
being  adrised  or  reminded  of  the  exiatenoe 
of  tE«  scheme  or  of  the  fact  Uiat  the  properliy 
which  he  sought  to  get  out  had  been  comprised  in 
the  scheme.  Then  when  the  persons  who  under- 
took to  find  the  money  for  settling  with  his 
creditors  in  the  bankruptcy,  and  who,  by  agree- 
ment with  him,  took  over  his  propertj  and  had 
to  deal  with  it  in  a  manner  specifically  provided 
for  in  the  agreement,  found  out  that  he  had  got 
this  money  out  of  conrt,  they  naturally  came  and 
preferred  their  chum  b^re  the  learned  jadge  in 
ttie  court  below,  who  held  that  they,  and  not  the 
debtor  himaelf ,  irare  tiie  peiwma  entitled  to  this 
fond  in  oourt  The  point  that  arises  is  this :  It 
ia  sud  hy  Ur.  Warrington,  who  haa  put  the  case 
with  hia  usnal  clearness, "  We  have  no  doubt  a 
scheme  whioh  primd  facie  embraces  a  complete 
oeuto  bonorum  on  the  part  of  the  debtor  indndinjc 
this  fund  in  court."  He  does  not  rely — ^he  indi- 
cated it  hut  did  not  press  it — ujpon  the  snggestion 
that  there  waa  no  cet$io  of  this  particalu:  asset, 
he  admitted  that  this  property  was  part  of  the 
general  cestio  bonorum.  But  he  says :  "  We  now 
uwk  to  aee  the  precise  terms  by  which  the  ^larties 
intended  to  be  governed  in  dealing  with  this  par- 
ticular asset ;  and  we  find  they  have  drawn  up  an 
elaborate  agi-eement  which  defines  the  property 
to  be  dealt  with  under  it.  and  dsfiuea  it  in  a 
manner  ao  as  to  exclude  this  particolar  item. 
Thanfme  he  says  in  tenns :  '*  Althoo^h  assigned 
nndar  the  sohmne  as  an  item  as  to  which  no.uast 
ia  declared  in  the  deed  and  is  an  item  whioh  is 
.therefore  to  be  deemed  to  be  in  the  ouatody  of 
.the  oonrt.  the  persons  to  whom  the  property  is 
aasigned  for  toe  purpose  of  carrying  out  the 
scheme  merely  have  an  interest  as  bare  tmstees 
inthia  particular  part  of  the  property,  and,  there- 
fore, the  debtor  himself  is  entitled  to  have  it  out 
of  court"  Now,  it  seems  to  me  that  that  pro- 
position cannot  be  sustained,  and  for  these 
reasons  :  The  scheme  begins  with  a  general 
cession  of  the  debtor's  goods  for  the  purposes  of 
the  scheme  in  bankruptcy.  That  gave  his  tmstees 
not  a  mere  bare  trust  in  regard  to  this  matter, 
but  a  trust  with  a  lien  and  a  right  in  themselves 
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to  recoup  themselves  ont  of  the  fund.  That 
being  the  general  broad  provision  of  the  scheme, 
how  iH  it  narrowed  so  as  to  exolnde  this  partionlar 
asset  P  It  seems  to  me  that  if  it  is  to  be  nar- 
rowed you  must  find  an  expren  proviidon  not 
merely  defining  what  the  righta  are  over  certain 
property,  but  deliberately  excluding  from  the 
cession  already  made  any  right  in  the  tmstees 
to  hold  this  as  part  of  the  security.  When  one 
criticises  the  agreement  which  was  made  contem- 
poraneously, althongh  it  does  not  deal  specifically 
witii  a  certain  part  of  the  assets,  and  does  not 
allude  to  or  deal  specifically  with  this  particular- 
asset,  it  seems  to  me  that  this  is  not  enough  to 
get  out  of  the  clear  cession  that  was  made  of  that 
asset,  or  to  get  ont  of  the  purposes  for  which 
that  cession  was  made.  It  was  made  just  as., 
much  for  that  purpose  as  for  any  other — ^namely, 
the  general  purpose  of  using  the  wliole  of  the 
property  conveyed  to  those  persons  for  the 
purpose  of  reimburring  them  lor  the  sum  that 
they  paid  in  liquidating  his  debts.  It  seems  to- 
me, therefore,  that  takmg  the  whole  thing  to> 
getjier.  the  terms  of  the  cession,  the  date  of  tbe 
anvement.  and  the  date  of  the  cesrion  whidi- 
followed  it,  and  the  fact  that  this  item  was- 
nndoubtedly  embraced  in  the  cession,  there  is  no 
such  language  in  the  agreement  as  to  exclude  and 
take  out  of  the  cession  that  which  was  already 
included  in  it  There  being  no  such  langu^e, 
that  which  was  part  of  the  cession  remains  subject 
to  all  the  tmsts  just  aa  much  as  that  part  of  the 
property  which  was  more  spedfically  deilt  with 
in  regard  to  the  way  in  which  the  estate  waa  to 
be  managed  for  the  purpose  of  realising  it  for  the 
benefit  of  the  estat^  and  for  pravidiag  adMuate 
security  for  the  persons  who  liquidated  the  debts. 
For  these  reasons  I  am  of  opinion  that  the  appeal 
must  be  dismissed,  and  dismissed  with  costs. 

Stirlino,  L  J. — I  agree. 

Oozsvb-Ha,bdt,  L.  J. — I  f^^ree. 

Appeal  ditmuted. 

Solicitors  for  the  appellant,  Payne,  Shaw- 
Maekenxie,  and  Lake. 

Soliciton  for  the  respondents,  Smgtr,  Surtoitt. 
and  Frott ,-  Armitage  and  StrouU, 


Monday,  Harek  3. 
(B^ore  Collins,  M.R.  and  Bohbb,  I^.)> 
Sachb  v.  Hbnskbson.  (a) 

APPEAL  FBOU  THE  KINO'S  BIRCH  DIVISION. 

Prcutiee — CotU — Action  founded  on  tort — Agree-- 
ment  for  leaae — Wrongful  removal  of  jiaetwe* 
before  execution  of  lease — County  Courts  Act 
1888  (51  &  52  Viet.  e.  43).  e.  116. 

The  defendant  agreed  to  leaae  a  house  to  the  plain- 
tiff. Between  the  date  of  the  agreement  and  the 
execution  of  the  lease  the  deferulant  removed 
eeriain  fixtures  without  the  plaintiff's  knowledge. 
The  Zfloss  was  afterwards  executed,  and  the 
plaintiff  took  possession.  He  then  found  thai 
thefitelures  had  been  removed.  In  an  aeHon  in 
the  Hi^h  Court  against  tha  defendant  for  thuM 
removing  the  fixtures,  the  plaintiff  recovered 
201.  and  costs. 

Held,  that,  though  the  relaHonsh^  hetween  ike 
plaintiff  and  the  defendant  arose  out  of  the 

(a>  B«pocM  bjr  E.  Uamut  Shitb,  Icq.,  Builn«r-«t-lAir. 
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eontrcustfor  the  leate,  the  action  for  the  removed 
of  the  jueturee  was  "not  an  action  founded  on 
eontrcmt,  but  toaein  substance  an  axiHon  founded 
on  tort  within  sect.  116  of  the  County  Courts  Act 
1888;  and  that  the  plaintiff  was  therefore 
entitled  to  his  costs  on  the  High  Court  $cale. 

T&ifl  was  an  appeal  by  the  plaintiff  from  an  order 
Jelf,  J.  at  cnambera  that  the  pUuntiff's  costs 
r«ntiieaoti(m  should  be  taxed  on  theCoonty  Court 
"Scale. 

In  Oct.  1899  the  defendant  agreed  to  groat  and 
')tha  plaintiff  agreed  to  take  a  lease  of  certain 
premises  belonging  to  the  defendant  from  the 
following  Ladj  Daj,  at  the  yearly  rent  of  2751., 
tibe  lease  to  ooutain  an  option  to  the  plaintiff  to 
~pnroha8e  the  freehold. 

In  the  following  March  the  lease  was  ezeoated 
and  the  plaintiff  took  poBsession. 

The  plaintiff  then  found  that  certain  fiztaree 
"which  had  been  on  the  premises  in  October  at  the 
date  of  the  agreement  had  been  removed  between 
■(^t  date  and  the  ezeoation  of  the  lease. 

Therenpon  he  oommenoed  the  presmt  action  in 
^the  High  Court  claiming  dam^^es  for  the  removal 
^  the  fixtures. 

The  defendant  denied  that  there  was  any  valid 
agreement  for  a  lease  and  paid  20L  into  court 
with  a  denial  of  liability. 

This  sum  the  plaintiff  took  out  in  satisfaoUon 
of  his  claim  and  brought  in  his  bill  for  taxation. 

The  master  was  of  opinion  that  the  action  was 
founded  on  contract  within  sect.  116  oi  the 
County  Courts  Act  1888,  and  he  accordingly 
>.  ta^  the  bill  on  the  County  Court  scale. 

Jdf,  J.  afBrmed  the  decision  of  the  master. 

The  plaintiff  appealed. 

The  County  Courts  Act  1888  (51  &  52  Vict. 
-  c.  43)  provides  as  follows  : 

Seot.  116.  With  xespeot  to  any  aotioQ  brought  in  the 
High  Conrt  whioh  ooold  have  bsen  oommenoed  in  a 
■  CoBofy  Conrt,  the  foUowiiig  provisioas  ahall  apply :  (1) 
.If  in  an  aotim  foonded  on  aontraot  the  plaiotiff 
isfa^lreBOTer  a  com  of  twenty  pounds  or  opwards,  but 
.-lew  than  flr^  poonda,  he  shall  not  be  entitled  to  any 
MOit  oosts  than  he  would  have  been  entitled  to  if  the 
.•otion  had  been  brought  in  a  Coonty  Conrt ;  and  (2}  if 
tin  an  action  foonded  on  tort  the  plaintiff   .    .    .  shall 
wMver  a  son  of  ten  poaods  or  vpwsitds,  but  less  than 
4wan^  pouids,  he  shsll  not  be  entitled  to  aoy  mon 
ooste  than  he  would  have  been  entitled  to  if  the  aotion 
liad  been  brooght  in  a  Coonty  Court.    .   .  . 

0.  A.  Scott  for  the  plaintiff.— The  action  is 
founded  on  tort  within  sect.  116,  and  as  tiie 
plaintiff  has  recovered  202.  he  is  entitled  to  uoste 
on  the  High  Court  scale.  Betwem  the  date  of 
the  agreement  and  the  ezecaticm  of  the  lease 
the  defendant  was  a  tnntee  for  the  plaintiff,  and 
was  bonndf  then^ore*  to  tain  care  to  preserve  the 
property : 

Otorte  V.  Samuz,  65  L.  T.  Bep.  657  ;  (1891)  2  Q.  B. 
456. 

Here  the  defendant  has  not  merely  been  guilty  of 
negligence  in  failing  to  take  reasonable  care  of 
the  property,  he  has  himself  carried  off  part  of 
the  property  and  converted  it  to  his  own  use.  It 
is  true  that  in  order  to  prove  his  case  the  plain- 
tiff would  have  to  rely  upon  his  contract  with  the 
defenduit  in  October,  but  the  action  is  not  there- 
foro  founded  on  contract  within  sect.  116.  There 
are  many  cases  in  which  an  action  has  been  held 
to  be  founded  on  tort,  though  the  duty,  the 
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breach  of  which  was  oomplained  ot,  arose  oat  of  a* 

contract : 

Turner  t.  BtaWbrass,  77  L.  T.  Bep.  482 ;  (1888)  1 

Q.  B.  56. 

There  the  action  which  was  held  to  be  founded 
on  tort,  was  brought  in  respect  of  a  breach  of  a 
duty  arising  out  of  a  contract  of  agistment 
Similar  decisions  have  been  arrived  at  in  casss 
whioh  have  depended  on  contracts  made  with 
railway  companies  : 

Pontifex  v.  Jftdland  Batlway  Cwnpanj/t  37  L  !• 
B«p.403  ;  3Q.  B.  DiT.23; 

fsUv  V.  Jfstropoltf OH  BailMay  Company^  72  L.  T. 
Bq^  551 ;  (1895)  1  Q.  B.  844. 
He  also  contended  that  the  action  was  not  one 
which  could  have  been  commenced  in  a  Oonnt^ 
Court,  as  a  question  ot  titie  was  involved,  and  ii 
would  have  been  necessaijr  to  prove  a  Mnding 
agreement  tor  a  lease :  and  he  referred  to 

Howorfk  T.  Butel^s,  73  L.T.B«p.877i  (1885)2 
Q.  B.  858. 

Cleen»  for  the  defendant— The  aoticm  is 
fotmded  on  oontraot.  The  defendant  as  the  fno- 
)u>lder  of  tiw  land  had  an  absolute  rij^ht  to  take 
a^ay  any  fixtures  he  liked,  save  in  so  far  as  he 
was  bound  not  to  do  so  by  his  ocmtract  with  the 
plaintiff.  There  has  been  no  n<^lig«Qce  here  on 
the  Tpait  ot  the  d^endaiit,  and  there  is  no  snj^iies- 
tion  of  any  misrepresentation.  He  took  these 
things  away  because  he  thought  that  under  the 
terms  of  his  agreement  with  the  plaintiff  he  was 
entitled  to  do  so.  Whether  or  not  he  was  so 
entitied  depends  entirely  on  the  construction  of 
the  agreement. 

CoLLiHs,  M.R. — The  question  raisf^d  in  this 
appeal  is  whethei'  the  201.  which  was  recovered  by 
the  plaintiff  was  recovered  in  an  action  founded 
on  contract  or  in  an  action  founded  on  tort  within 
the  meaning  of  sect.  116  of  the  County  Courts 
Act  1888.  The  master  and  tike  jiklge  Ixith  held 
that  the  action  was  founded  on  contract,  and  th^ 
tiie  plaintiff  was  oonsequentily  debaxred  from  ob- 
ta^i^  more  than  County  Conrt  costs.  It  ■eenta 
to  me,  however,  that  upon  the  &otB  the  action  is 
substantially  founded  on  tort.  The  oonrta  have 
repeatedly  mi  down  that  in  questions  arising 
under  this  section  the  substance,  not  merdy  the 
form,  of  the  action  is  what  is  to  be  looked  at. 
Now,  the  defendant  had  screed  in  October  to  give 
the  plaintiff  a  lease  of  cert^  premises  to  date 
from  the  following  March.  The  lease  was  accord- 
ingly granted  in  March,  and  it  gave  an  option  to 
the  puintifE  to  purchase  the  freehold  provided 
that  he  gave  notice  of  his  desire  to  do  so  within 
six  months.  The  plaintiff  entered  into  possession 
and  then  found  that  several  fixtures  which  he  had 
seen  -on  the  premises  in  October  had  in  the  interval 
been  taken  away  by  the  defendant.  He  after- 
wards brought  this  action  for  damag^  for  the 
removal  of  uie  fixtures,  and  in  that  actitm  he  has 
recovered  201.  Was  tlmt  action  founded  on.  oon- 
traot or  on  tort  P  Thequestion  seems  to  ma  to  be 
really  answered  by  the  decisiouin  Turner  r.  SidUi' 
brass  (uN  sup.).  It  was  there  pointed  out  that  in 
cases  of  breach  of  duty  it  is  not  enough  to  aver  that 
the  duty  arises  out  of  a  contract,  for  the  purpose 
of  showing  that  the  action  for  breach  of  that  duty 
is  not  founded  upon  tort.  In  Turmr  v.  StaUi- 
brasB  (ubi  sup.)  the  plaintiff  sued  in  respect  of 
a  breach  of  a  duty  which  had  arisen  out  of  a 
contract  of  bailment,  yet  the  court  keld  that  the 
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action  was  founded  upon  tort  It  was  pointed 
oat  that  in  the  case  of  most  breaches  of  dntj 
there  has  been  some  prerions  consensas  existing 
between  the  parties,  whether  expressed  or  not, 
and  that  when  some  saoh  relationship  has  been 
eataUiahed,  a  breadi  of  a  dnty  ariung  from  the 
relationship  is  a  tort  I  agree  Uiat  the  diTisioa 
drawn  in  EagUah  law  between  contract  and  tort  is 
not  logical,  and  it  is  not  alwajs  easy  to  saj  whether 
a  vartionlar  act  is  a  tort  or  a  breach  of  contract. 
Tae  plaintifT  in  this  case  does  not  allege  a  breach 
of  any  specific  stipnlation  in  his  contract  with  the 
def aidant.  That  contract  is  necessary  to  his 
canoe  of  action  in  order  to  establish  a  particular 
relationship  between  himself  and  the  defendant, 
bnt  tiiat  relationship  being  shown,  the  breach  of  the 
dut7  which  arose  oat  of  it  is  a  tort.  That  prin- 
cip^  has  been  laid  down  in  several  cases  of  wnich 
the  railway  cases  that  have  been  referred  to  may 
be  taken  as  examples.  In  those  kind  of  cases  the 
firart  thing  has  been  to  prove  an  agreement  by 
which  the  railway  company  accepted  someone  as  a 
panwctngor  on  their  railway,  and  ont  of  that  agree- 
ment c^ranga  daty  from  the  company  to  the 
paaasDgOT.  whoe  the  aoti(m  has  been  in  snb- 
atanoe  a  claim  in  respect  of  the  company's  n^li- 
gence  or  Imach  of  a  dnty  which  la  owed  by  the 
company  to  the  passenger,  it  has  bem  held  to  be 
founded  on  tort  So,  in  this  case,  there  was  a 
dear  dnty  npcm  ihe  defendant  arising  out  of  his 
oonbaot  with  thd  pluntiff  not  to  take  amy  from 
the  demised  premises  anything  w^fa  made  them 
valuable  to  the  plaintiA.  His  breach  of  that  duty 
was  a  wrong,  and  for  those  reasons  I  think  that 
tlie  action  was  not  founded  npon  contract  within 
sect  116,  but  was  founded  on  tort,  and  1^  aj^ieal 
must  therefore  be  allowed. 

Bonn,  L.  J.— I  am  of  the  same  opinion.  The 
pnn>er  way  to  deal  with  these  qnesttons  Mrising 
under  sect.  116  is  to  ask  in  each  case  whether  the 
action  is  in  substance  founded  on  tort  or  on 
contract  Applying  that  principle  to  the  present 
case,  the  action  seems  to  me  to  be  clearly  one 
that  is  founded  on  tort.  The  defendant  was  under 
an  obligation  to  the  plainUfE  to  grant  him  a  lease 
of  certain  property  with  tiie  fixtures  thereon. 
Before  the  tease  was  actaally  granted  he  wrong- 
fully rerooTsd  some  of  the  fixtures  without  letting 
the  plaindff  know  what  was  being  done.  The 
O08) tract  ior  the  lease  was  then  completed,  the 
^nintilf  Mng  nsd«r  the  impression  ttutt  the 
fixtures  whioh  had  been  on  the  properliy  w«re 
stall  there  In  substance  it  seems  to  me  that 
there  was  a  nusrepresentation  by  the  defendant 
eansing  tiia  plaintiff  to  take  the  lease.  That  was 
a  tort  Oi  the  other  side  it  is  stud  that  what  the 
defendant  did  was  merely  a  breach  of  contract. 
Bnt  how  does  the  matter  stand  P  The  d^endant's 
contract  wu  not  an  absolute  one  to  preserve  the 
fixtures,  he  was  merely  bound  to  take  reasonable 
car©  to  pnserve  them.  Suppose  he  had  been 
guilty  of  negligence  in  that  respect  so  that  some 
of  the  fixtures  were  lost ;  it  is  obvious  that  the 
plaintift's  claim  against  him  for  negligence  would 
be  an  aoficn  of  tort.  Bat  now  the  defendant 
contends  tlat  as  he  has  done  a  deliberately 
wrongful  ae;  he  is  somehow  In  a  better  pontion 
than  it  he  bad  been  merely  negligent.  That 
ai]snment  oumot  be  right.  The  utaon  to  my 
mind  was  olmrly  fonndm  on  tort. 

Appeal  idlawed. 
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Solicitors  for  the  plaintiff,  Bt.  Barbe  Bladen 
and  Wing. 

Solicitors  for  the  defendant^  Qa$cotte,  Wadhanit. 
and  Co. 


Wednetday,  March  19. 

(Before  Golunb,  M.B.,  Roxeb,  anA 
UATfiKW.  L  jj.) 

Be  IJhxbda.  Tudb  Uabk.  (a) 

APPSAL  PBOH  TH>  CnUSCEXT  DITIBION. 

Trade  mark  —  SegiairtUion — Invented  woni— - 
"  Vrteeda  " — Patent,  Detigna,  and  Trade  Marks 
Act  1883  (46  &  4,7  Viet.  e.  57),  s.  64—PatenU. 
Dewigne,  and  Trade  Marlu  Ael  18d8  (51  S  52  : 
Viet.  e.  50).  a.  10. 

The  word  *'  JJneeda,"  being  merely  a  putHnff 
^igeiher  of  {hree  of  the  eontmonett  eommon 
JEfngliah  words,  and  a  mis^eUtng  of  the  first  of ' 
them  without  a  change  in  the  sound,  is  not  "  an 
invented  word "  vtithin  sect.  10  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1888,  and  there- 
fore cannot  be  registered  under  the  Patents,. 
Designs,  and  Trade  Marks  Act  1883. 

Judgment  of  Coeens-Hardy,  J.  (84  L.  T.  Rep.  259 ;  . 
(1901)  1  CK  550)  agtrmed. 

This  was  an  appeal  by  the  National  Biscuit  Com- 
pany of  Jeraej  City,  In  the  United  States  of 
America,  from  a  refusal  by  Oozens-Hardy,  J.  to 
allow  the  registration  under  the  Patents,  Designs, 
and  Trade  Marks  Act  1883  of  the  word  "  Uneeda  " 
as  applied  to  biscuits  or  to  the  class  of  gooda  ia^ 
whidi  bisonits  are  contained. 

Begistrauon  of  the  word  had  been  refused  npons 
the  ground  that  the  word  was  not  "  an  invented, 
word  "  with  sect  10  of  the  Patents,  Designs,  and> 
Trade  Harks  Act  1888.  and  this  refusal  to 
register  was  affirmed  by  Cozens-Hardy,  J,,  who 
said  that  tliis  was  merely  a  putting  together  of 
three  <A  tibe  commonest  of  common  English 
worda  and  a  misspelling  of  the  first  of  them 
without  change  in  the  bo  and,  and  that  the  word 
was  therefore  not  an  "  invented  word  "  within 
sect.  10  of  the  Act  of  1888. 

The  -judgment  of  Cozens-Hardy,  J.  is  reported 
84  L.  T.  B^.  259 ;  (1901)  1  Ch.  550. 

The  a;^hoanta  appealed. 

MouUon,  E.O.  and  E.  F.  Lever  for  the  appli- 
cants.— ^This  is  an  invented  word.  The  word  la 
suitable  for  registration,  and  the  courts  ought 
to  look  favourably  upon  applioattcms  to  register 
words  as  tr^e  marks,  unless  the  proposed  trade- 
mark is  such  tiiat  its  use  as  a  trade  mark  would 
deprive  the  communit>y  of  the  right  which  the^ 
possess  to  employ  that  word  for  the  purpose  of 
describing  the  characterorquali^  of  goods.  See 
the  judgment  of  Lord  Hersobell  in  the  Solio- 
case : 

Sastman  Photographic  Materials  Company  t. 
OomptrcileT'Oeneral  of  Patents,  Designs,  and 
Trade  Maflts,  79  L.  T.  Bep.  195 ;  (1898)  A  G. 

571. 

The  registration  of  this  word  would  not  deprive 
anyone  of  the  free  use  of  the  words  "  you  n^d  a." 
Tlus  word  is  not  a  mere  misspelling  of  words 
which  might  be  used  in  ordinary  conversation  as 
descriptive  of  goods,  soch  as  Uka  word  "  Fhiteesi  ** 
as  applied  to  faoota. 

(a;  B^orted  by  E.  Hablbt  Shitb,  £■%.,  Bkntetar-ftt-lAW, 
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Be  QUSA-T  NOBTHIBH  AND  CiTT  BAILWAT  OOHPAirT.  [OT.  OW  APP. 


The  Aiiomey-Oeneral  (SirB.  Fiiihi7,  KG.)  and 
B.  X  Parker,  for  the  OomptroUer*Q<iieral,  were 
not  called  upon. 

Collins,  K.B.— I  have  nothing  to  add  to  the 
reaaons  given  Cozens^Hardy.  J.  in  the  oonrt 
below,  which  I  adopt  abeolutelj.  Ths  aj^Mal 
mnst  be  dismiased. 

BoHHB,  L.J. — I  agree.  I  think  that  the  courts 
have  administered  the  law  as  to  trade  marks  in 
rather  a  harsh  way,  but  the  word  "  Uneeda " 
which  the  applicaots  now  desire  to  r^iater  is,  in 
mj  opinion,  obnously  objectionable  as  a  trade 
mark,  as  it  is  simply  founded  on  three  ordinary 
English  words. 

Mathew,  LJ. — I  am  of  the  same  opinion. 
There  is  no  element  of  invention  abont  this  word 
Uneeda.  Appeal  diamissed. 

SoUcttors  for  the  applicants,  Bum  and 
Serridge. 

Solictor  for  the  OomptroUer-General,  SolieHor 
io  the  Board  qf  Trade. 


Tuesday,  March  25. 
(Before  Collinb,  M.B..  BoMia  and 
Mathew,  L.JJ.) 

Be  GSBAT  KOBTHEBN  AND  Clir  BaILWAT 
COHPANT.  (a) 
APPEAL  FBOU  THE  KIHO'S  BENCH  DIVISION.  ' 

Praciiee — Appeal  from  order  of  judge  at  chambers 
— Practice  and  procedure — Question  of  conden- 
sation under  the  Lands  Clxuses  Act  1845  (8  9 
Viet.  c.  18) — Order  for  trial  of  question  in  High 
Court— BegtUation  of  Bailways  Act  1868  (31  £ 
32  Viet,  c  119),  s.  41 — Supreme  Court  of  Judica- 
ture Procedure  Act  1894  (57  Jb  58  Vvct.  c.  16), 
s.  1,  sub-s.  4 

Where  an  order  has  been  made  by  a  judge  at 
chambers,  under  sect.  41  of  the  Regulation  of 
Bailtoays  Act  1868,  for  the  trial  in  the  High 
Court  of  a  guestion  of  compensation  under  the 
Lands  Clauses  Act  1845,  an  appeal  against  such 
an  order  lies  to  the  Divisional  Court,  not  io  Vie 
'  Court  of  Appeal. 

This  was  an  appeal  by  a  landowner  from  an 
order  of  BackniU,  J.  at  chambers  directing  a 
4|neation  <d  oompensation  nndar  tiie  Lands  Olauses 
Act  1845  to  be  tried  in  the  High  Oonrt 

Before  any  wazruit  had  men  iaaoed  to  tiie 
aherifl  under  the  Lands  Olatues  Aot  1845,  to 
assess  the  amount  of  compensation  payable  to 
the  landowner  by  the  railway  company  who  were 
taking  his  land,  the  company  appbed  to  the 
jadge  at  chambers  nnder  sect.  41  of  the  Begula- 
tion  of  Bulwaya  Act  1868  for  an  order  that  the 
qnestion  of  compenaaticm  should  be  tried  in  the 
High  Oonrt. 

BackniU,  J.  made  an  order  accordirglv. 

The  landowner  appealed  to  the  Conrt  of 
Appeal. 

Danehtoerts,  K.C.  {Qeorge  Cave  with  him)  on 
behalf  of  the  railway  company  raised  a  prelimi- 
nary objection.  The  appeal  is  wrongly  brought 
to  this  coart.  It  shoald  have  been  brought  to  the 
Divisional  Oourt.  The  only  matters  of  practice 
and  procedure  in  which,  nnder  sect.  1  of  the 
Sapreme  Oonrt  of  Judicature  Procedure  Act  1894, 

(•)  Bspntad  br  E.  MimMT  Shitk,  Eiq.,  BHrliter-»t-Law. 


an  appeal  lies  to  this  court  direct  from  the  judge 
at  chambers,  are  those  in  connection  with  a 
cause  or  matter  in  the  High  Oonrt : 

Watson  V.  Pstts,  7S  L.  T.  Bap.  880  ;  (1899)  1  Q.  B. 

54. 

C.  C.  Scott  for  the  landowner. — The  matter  on 
which  this  appeal  ia  brought  is  in  the  High  Oonrt. 
It  has  been  in  the  High  Court  since  the  judge  at 
chambers  made  the  order  that  the  question  of 
compensation  should  be  tried  in  the  High  Coart. 
In  Watson  v.  Petts  (ubi  sup.),  there  was  notking 
in  the  High  Court  because  the  application  to  the 
jadge  at  ohambera  was  refused.  Theprocednie 
here  adopted  is  the  same  aa  that  which  was 
follomd  in  anotiier  oase : 

its  DonitAerps  and  Manehetter,  Shtgisld,  and 

LineelnAirs  Railvxxy  Company,  7tf  L.  T.  Bcp. 

371  ;  (1897)  1  Q.  a  671, 
He  referred  also  to 

Be  Bast  London  RaUway  Company ;  Qliwr't  daiw, 

63  L.  T.  Bep.  147  ;  24  Q.  B.  Dir.  507. 
Collins,  M.R.  —  The  preliminary  objeofi<Hi 
t^at  has  been  raiaed  seems  to  me  to  be  utal  to 
this  a|>peaL  The  matter  ia  concla^ed  by  the 
dedston  of  the  Cionrt  of  Appeal,  given  after  oon- 
■nltation  with  the  other  members  of  the  eonrtk  in 
Wateon  v.  Pette  {ubi  sup.).  In  that  oaae  an  avpeal 
vas  brought  to  the  Court  of  Appeal  from  a  refusal 
b^  a  judge  at  chambers  to  grant  a  writ  of  pro- 
lubition  to  a  County  Court  judge  to  restrain  nim 
from  prooeeding  in  a  certain  matter.  A  prelimi- 
nary objection  was  raiaed  that  the  ^peal  ought  to 
have  been  brought  to  the  Divisional  Court  instead 
of  to  the  Court  of  Appeal.  The  Oourt  of  Appeal 
upheld  the  objection  on  the  ground  that  the  prac- 
tice and  procedure  mentioned  in  sect.  1 ,  scb-eeot.  4, 
of  the  Supreme  Court  of  Judicature  Procedure 
Act  1894  cover  matters  of  practice  and  procedure 
in  connectioQ  with  a  cause  or  matter  in  the  High 
Oourt  and  not  a  matter  in  which  a  County  Conrt 
judge  is  Bought  to  be  prohibited  from  exoeeding 
his  jurisdiction  in  his  court.  That  grjund  of 
decision  is  exaotiy  applicable  to  the  preaeot  case. 
When  the  applioation  was  made  to  Uie  jadge  at 
ohambera  there  was  no  proceeding  in  the  Bigh.. 
Court.  On  behalf  of  the  appellant  it  wis  aoag^ 
to  distinguish  the  decision  in  Watson  v.  Petts  {ubi- 
sup.)  from  the  preeent  case  on  the  groond  that 
in  that  case  the  application  to  the  judge  at 
chambers  was  refused,  whereas  in  the  preient  oaae, 
by  the  making  of  the  order  by  Backnll,  J.,  the 
matter  was  brought  into  the  Hish  Court  Bat  ihe 
question  now  is  whether  the  order  of  Bicknill,  J. 
ought  to  have  been  made  or  not  This  oase 
comes  precisely  within  the  class  of  oaseiin  which, 
as  Watson  v.  Petts  {ubi  sup )  shows,  m  appeal 
lies  to  the  Divisional  Court  and  not  lothe  Ooort 
of  Appeal.  The  appeal  must  be  dismiaied. 
BouBB,  L.  J. — I  agree. 
MATHEW,  L.J.-I  agree,  ^-^i^ 

Solicitors  for  tlie  landowner,  Oemge  Brown^ 
Son,  and  Vardy. 
Solicitors  for  the  railway  company,  le  Bramamir 

and  Oailey. 
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Wediutday,  April  9. 
(Befora  WiLLXiLHB.BoKni.  aadUATHKw.  L.JJ.) 
Elliott  v.  Gassett.  (a) 

APPXAL  TROU  THE  KINQ'B  BENCH  DITtSION. 

Praetice — Interrogatories — Defamation  —  Pico  of 
privilege  —  Information  to  enable  plaintiff  to 
prove  malice — Order  XXXI. 
A  borough  coundUor  brought  an  action  for  slander 
aaainu  another  eonncUtor  of  the  borough.  The 
defendant  pleaded  that  the  voordt  ic«re  apoken 
only  to  other  borough  counoUlors  in  anetoer  to 
ingniriet  made  by  them  in  respect  of  a  matter 
in  vikieh  he  and        had  a  common  tnieresl, 
and  Mot  the  word*  wore  jpofcm  honk  fide  and 
vithout  malice,  and  in  the  honeti  dUeharge  of 
the  defendant's  dtUy  as  a  eouneiUor,  and  Otat 
the  occasion  was  j>rivUeged. 
Held,  that  the  plaintiff  vras  entitled  to  interrogate 
the  defendant  as  to  what  information  he  had 
vhieh  induced  him  to  believe  that  the  words 
spoken  by  him  were  (rue,  and  ae  to  what  steps 
the  defendant  had  taken,  before  speaking,  to 
ascertain  whether  the  words  were  true  or  not 
This  was  an  appeal  by  the  plamtifF  from  a 
refaaai  of  BQoknill,  J.  at  ohamtwn  to  allow  a 
certain  intem^tory  to  be  administered  to  the 
defendant. 

The  action  waa  for  slander. 
The  plaintiff  had  been  a  vestryman  of  Islington, 
and  in  1901  he  and  the  defendant  were  members 
•of  the  oonnoil  of  the  boroa^h  of  Islington. 

By  bis  statement  of  claim  the  plaintiff  alleged 
that  on  the  3rd  Kot.  1901,  at  which  time  ne  was  a 
candidate  for  the  office  of  mayor  of  Islington, 
the  defendant  spoke  and  pabliuied  of  the  plain, 
tiff  oertain  words  which  wore  set  oat  in  the  state- 
ment of  olain ;  and  that  tiwse  words  meant  that 
the  plaintiff  had  committed  an  offence  under  the 
Pablic  Bodies  Cormpt  Practices  Act  1889,  and 
«hat  he  had  received  a  Inibe  and  had  been  guilty 
<tf  gross  miscondnot  in  his  office  of  Teettyman, 
and  was  not  a  fit  and  proper  person  to  be  mayor 
of  Islington  or  to  hold  (ffloe  as  a  member  of  any 
pablic  body. 

By  his  statement  of  defence  the  defendant  said 
that  if  he  spoke'  and  pablidied  the  words  eom< 
plained  of,  which  he  denied,  be  spoke  and  pub- 
lished them  only  to  certain  named  cooncillors  of 
the  boroagb  in  answer  to  inquiries  made  by  them 
in  matters  in  which  he  and  they  had  a  common 
intereet ;  and  that  it  was  his  duty  to  speak  and 
publish  the  words  complained  of;  and  that  he 
epoke  the  winrds,  if  at  allt  bond  fide  and  withont 
floalice  towards  the  plaintii^  anl  in  the  honest 
disohai^  of  his  dnty  as  a  oonndllor,  and  with 
the  honest  desire  fo  protect,  as  was  Ids  duty,  the 
interests  of  the  conndllors  and  the  rat^tayers  of 
4he  borongh  of  lalington ;  and  that  the  ocoauon 
was  privileged. 

The  plaintiff  applied  for  leave  to  administer 
intem^tories  to  the  defendant,  one  of  these 
linterrogatories  being  as  follows : 

What  informfction,  U  any,  had  yoa  that  indaoed  ;oa 
-to  bsUeve  that  the  nid  wwds  were  trae ;  or  what  steps, 
<it  any,  had  yoa  taken  before  speatdng  the  nud  words  to 
■aseertain  whether  thej  were  trae  or  not  P 

Bncknill,  J.  at  chambers  refused  to  allow  this 
interrogatory. 

The  i^aintifl  appealed. 

(■)  X^mttedbj  E.  HAiLir  Sana.  K«i.,  BarrMv-et-Lair. 


[Ot.  of  App. 


Witt,  K.C.  (Foley  with  him)  for  the  plaintiff.— 
By  his  plea  of  privilege  the  defendant  has  raised 
an  issue  of  malice,  and  the  burden  of  proving 
malice  is  thrown  on  the  plaintiff.  The  object  of 
this  interrogatory  is  to  assist  the  plaintiff  in 
proving  his  case.  Direct  authority  that  each  an 
interrogatory  as  this  should  be  allowed  may  be 
found  in  a  decision  of  a  divisional  ooort  consisting 
of  Mathew  and  OoUins,  JJ. : 

Martin  v.  Trttateet  of  Britieh  Museum,  10  ThnM 
L.  Bep.  2L5. 

Hugh  Fraeer  for  the  defendant. — ^The  case  jnst 
referred  to  is  distinguishable  from  the  present 
case.  The  defence  there  was  that  the  book  com. 
plained  of  as  libellous  was  kept  in  the  library  of 
the  British  Haceum  in  pursuance  of  certain 
statutory  requirements  and  rules.  Here  the 
defence  is  only  an  ordinary  plea  of  privilege. 
The  true  principle  to  be  applied  is  to  be  found  in 
Hmnetsy  v.  Wright,  24  Q.  B.  Div.  445  n. 

There  also  the  defendant  pleaded  privilege,  and  the 
Court  of  Ap^al  refused  to  allow  the  plaintiff  to 
interrogate  him  as  to  the  names  of  his  informants. 
This  is  a  fishing  interrogatory.  In  effect,  the 
plaintiff  is  seekiag  to  ask  the  ^fendant  what  are 
the  grotmds  on  which  he  is  going  to  rely  in 
support  of  his  plea  of  bona  fides.  The  plaintiff 
does  not  ask  questions  with  reference  to  aaj 
specific  foot  on  which  he  relies : 

PameU  r.  WaUer,  62  L.  T.  Btp.  75 ;  24  Q.  B.  DIt. 
441. 

Attempts  have  before  now  been  made  to 
administer  interrogatories  of  a  similar  kind  to 
this,  but  it  has  been  the  regolar  praotice  at 
chambers  to  refuse  to  allow  tfiiBm.  In  Tefneing 
to  allow  this  interrogatory,  Bnokmll,  J.  has  not 
committed  amy  error  on  a  queation  <d  principto, 
nor  has  any  substantial  injn»tice  been  done^  and 
in  such  ciroumstanoes  no  appeal  ought  to  have 
been  brought  to  tbis  court : 

Peek  V.  Ray,  70  L.  T.  Bep.  769  ;  (1894)  3  Ch.  282. 

WiLLiAJUB,  L.J. — It  seems  to  me  that  this  case 
is  a  perfeotly  clear  one,  and  that  our  decision 
will  not  in  any  way  conflict  with  any  of  the 
reported  cases  that  have  been  cited.  I  think  that 
the  interrogatory  onsht  to  be  allowed.  Theobjeo- 
tiona  raisM  by  the  defendant  to  this  Interr^pu 
toiy  being  alwwed  are  based  upon  the  all^a- 
tion  that  it  is  not  relevant.  To  my  mind,  tba 
interrogatory  is  obviously  relevant  to  a  distinct 
issue  that  has  been  nused  in  the  pleadings.  The  ' 
defendant  has  pleaded  privilege.  Of  necessity- 
he  allegfes  the  words  complained  of  were  uttered 
by  him,  if  at  all,  bond  fide,  and  in  the  belief  that 
they  were  true.  The  question  of  malice  on  the 
part  of  the  defendant  has  thus  been  raised.  It 
was  ai^ued  that  this  interrogatory  will  not 
enable  the  plaintifE  to  prove  thuC  the  statement 
made  by  the  defendant  waa  made  maliciously, 
but,  in  my  opinion,  the  interrogatory  is  one 
which,  if  answered  in  one  way,  may  go  far  to 
snpport  the  plaintiff's  case.  It  is  said  the 
interrogatory  is  a  fishing  one.  It  seems  to 
me  to  be  noUiiiw  of  the  sort.  The  plun- 
tiff  is  onlv  seeking  by  means  of  it  to  get 
evidence,  wnich  necessarily  lies  tn  the  defendant's 
knowledge,  in  support  ni  a  plain  and  definite 
case.  The  case  of  Martin  v.  Trustees  of  the 
British  Ifuieum  (ubi  tup.),  a  case  which  I  entirely 
agree  with,  really  oofers  the  present  earn.  Asm 
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the  cases  cited  by  the  defendant  they  do  not  seem 
to  me  to  touch  the  present  case.  In  Pamell  t. 
Walter  {ubi  sup.)  the  interrogatories  which  the 
oonrt  refused  to  allow  went  to  damages  and 
notiiioff  else.  In  Henneasi/  v.  Wright  (wi  sujp.) 
Lord  £sher,  UJl.,  in  tearna  affirmed  the  doctrine 
whidi  was  the  hasis  of  the  decision  in  Martin  t. 
ZVustesf  of  BrUiah  Museum  {ubi  sup.)  and  tiien 
went  on  to  point  out  why,  in  tiie  esse  before  him, 
(he  particnfar  interrc^atory  whioh  was  the  subject 
oi  the  appeal  ought  not  to  be  allowed)  the  reason 
b«ng  that  it  was  only  directed  to  ascertain  the 
state  of  mind  of  the  defendant's  informants.  As 
to  the  defendant's  contention  that  it  is  the  practice 
in  chambers  to  refuse  to  allow  any  such  interro- 
gatmy  as  that  which  the  plaintiff  now  desires  to 
adminislert  I  rerj  much  dbabt  if  such  a  practice 
really  exists. 

Homer,  LJ*.— I  am  of  the  same  opinion. 

Hjlthew,  lij. — I  am  of  the  same  opinion.  It 
seems  to  me  idle  to  talk  of  principles  in  a  case  of 
this  sort.  Each  case  depends  on  its  own  facts.  I 
do  not  beliere  that  there  is  any  soch  practice  at 
chambers  as  is  alleged  to  exist,  by  which  interro- 
gatories sach  as  this  one  are  not  allowed  to  be  pat 
In  fact,  the  cases  cited  seem  to  show  that  no  such 
practice  exists.  The  main  issue  in  this  action  is 
malice.  The  defendant  has  pleaded  privilege ;  he 
says  that  he  has  not  spoken  the  words  maliciously 
because  be  was  acting  on  information  which  wss 
reasonably  sufficient  to  jnstify  him  in  maJdng  the 
statemente  complained  of.  That  b^ng  scluiink 
tbs  pluntiff  la  entitled  to  intem^te  the  defen- 
dant and  ask  what  information  he  had,  and  who 
gave  him  the  information.  I  agree  that  Uie 
appaid  should  be  allowed.         Appeal  alhwed. 

Sfdicitors  for  the  plaintiff,  Bamuel  Price  and 
Sons. 

Sdidtors  for  the  defendant,  Talkam,  OhUin, 
and  Nash. 


HIGH  COURT  OF  JUSTICE. 

CHANOERT  DTVISlOir. 
Jlfarc^  19,  20,  and  24. 

(Before  Joyce.  J.) 
Easton  v.  Ibtbd.  (a) 

Ancient  lights — Con$ervat</ru — Sloping  glazed  roof 
— Winwow — Agreement  allowing  vnndow  to  over- 
look—Freseriptimi  Act  1832  (2&3  WHL  4,  e.  71). 
S.3. 

Sy  an  agresment  in  u>riting,  made  in  1873,  and 

red  oy  B.,  the  plaintiff^s  predecessor  in  title, 
agreed  to  pay  the  defendant  Is.  a  year  for 
Mowing  the  window  in  kia  conservatory  to  open 
on  and  overlook  the  defendant's  proper^. 
The  conservatory  had  a  sloping  roof,  whieh  was 
glazed  as  also  was  the  vertical  side  facing  the 
defendants  property  to  within  a  few  feet  of 
the  ground.  Portions  of  the  glazed  side  were 
movable,  and  when  open  overhung  the  defendant's 
property.  The  sloping  roof  did  not  open. 
The  annual  payments  under  the  agreem^t  were 
made  until  1888,  when  the  vertical  side  was 
hricked  in,  leaving  the  glazed  roof  in  its  original 
position  so  as  to  form  a  skylight  to  what  became 

la)  BapgiMd  by  P.  8.  Oswald,  Esq.,  BsrmiarsMAw. 
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a  corridor  to  the  hotel  against  which  the  coTiser- 
tory  was  erected. 

In  1£K}1  the  defendant  obstructed  the  access  of  light 
to  the  glazed  roof  of  the  corridor.  In  an  action- 
by  the  plaintiff  for  an  injunction  restraining 
the  defendant  from  oh^matvng  tte  light : 

Held,  thai  ih«  word  "window  in  the  agreement 
applied  to  the  sloping  glaxed  roof  as  much  as  to 
the  filled  and  glazed  portions  of  the  vertieat 
sideband  that  awindowwas  not  the  less  a  window 
because  it  was  not  capable  of  being  opened  or 
because  it  was  not  fixed  in  a  vertical  plane. 

Held,  also,  that  inasmuch  as  the  skylight  re- 
ceived light  over  the  defendant's  property  it 
overlooks  the  properly  in  the  sense  of  the  term 
used  in  the  agreement,  and  that  the  right  to 
light  had  therefore  been  enjoyed  by  consent  or 
agreement  within  the  meaning  of  sect,  3  of  the 
Prescription  Act  1SB2,  Plaintiff's  aeiion  there, 
fore  was  dismissed. 

The  parties  to  this  action  were  next-door  neigh- 
bours in  the  Commercial-road,  Portsmouth,  the 
plaintiff  being  the  owner  of  the  Golden  Fleece 
Hotel,  and  the  defendant  the  owner  and  occapier 
of  the  adjacent  premises. 

The  action  was  in  respect  of  the  obstruction,  or 
alle^red  obstruction,  by  the  defendant,  of  the  aocesa 
of  hght  over  the  yard  at  the  back  of  his  premisea 
to  a  window  or  skylight  over  a  passage  or  corridor 
in  the  hotel  and  on  uie  northern  side  thereof. 

The  window,  or  skylight  in  question  was  inclined 
at  an  angle  of  somewhat  less  than  45  degrees  to 
the  plane  of  the  horizon  and  somewhat  more  than 
45  degrees  to  the  vertical  plane.  Its  northern  or 
lower  side  was  practically  on  the  line  of  bonndary 
between  the  respective  properties  of  the  plaintiff 
and  the  defendant,  and  if  and  so  far  as  it  could 
be  said  to  have  overlooked  anytiiiag,  it  overlooked 
the  property  of  tiie  defendant 

The  plaintiff's  oomj^ntwas  in  respect  of  a 
wall  erected  by  the  defendant  along,  or  dose  to 
tiie  afbres^d  line  of  boundaxr  and  obetmetinf^ 
the  BooesB  light  over  the  defendant's  properly 
to  the  window  or  akyl^ht  in  question. 

By  par.  2  of  the  statement  of  olaim  the  plaintiff' 
al^ed  that "  the  skylight  was  an  ancient  l^ht 
and  the  free  and  nnobstmcted  access  thereto  of 
light  had  been  enjoyed,  as  of  right,  for  twenty 
years  and  upwards  prior  to  the  commencement  ^ 
the  action  without  interruption. 

The  defendant  by  his  defence  did  not  admit 
that  the  skylight  in  the  passage  on  the  plaintiff's 
premises  was  an  ancient  light  or  that  the  free 
and  unobstructed  accees  thereto  of  light  had  been 
enjoyed  as  of  right  for  twenty  years  and  npwarda 
pnor  to  the  oommenoemettt  of  the  action  without 
interruption. 

It  appeared  that  the  window  or  skylight  .in 
question  originally  formed  the  sloping  top  of  a 
oonservatoty,  or  corridor  used  aa  a  conserraitny, 
erected  by  the  plaintifPs  father  in  1873  on  ttie 
northern  side  of  the  hotel  and  abutting  on  the 
defendant's  property.  This  top  was  all  glazed  as 
also  was  the  whole  of  the  vertical  side  adjoinins^ 
the  defendant's  propertv  to  within  a  few  feet  en 
the  ground,  such  side  being  practically  on  th» 
line  of  boundary  between  the  two  properties.  It 
appeared  from  the  evidence  that  portions  of  the' 
glazed  side,  amounting  to  less  than  one-half,  were 
movable  hemg  suspended  npon  a  bar  or  hinges  at 
the  top,  and  opening  from  tne  bottom  so  aa  when 
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open  to  overhang  tb«  defendant**  property.  The 
•Kiping  roof  did  not  open. 

Ic  farther  appeared  that,  with  reject  to  the 
otmatrnction  of  the  ooneerratory,  or  oonidor,  an 
Arrangement,  evidenced  by  writing,  was  entered 
into  between  the  then  holders  of  the  reapective 
properties.  It  was  in  the  handwriting  of  and 
dgned  hj  tiie  plaintiffs  father,  the  then  owner  of 
the  plaintiff's  property,  and  was  dated  the 
13th  June  1873,  and  was  as  foltows :  "  I  hereby 
^ree  to  pay  to  Mr.  lated,  of  43,  Commercial- 
road,  Laadport,  the  sum  of  1*.  per  year  as 
acknowledginent  for  allowii^  the  window  in 
conservatoiy  adjoiiung  to  open  on  to  and  to  over- 
look his  property,  and  do  also  agree  to  oloae  the 
saoie  when  required  to  do  bo." 

The  annual  payments  under  the  agreement 
were  oontinaed  down  to  the  year  1888,  when  the 
vertical  side  of  the  conaervntory  facing  the 
defendant's  property  was  bricked  in  leaving  the 
sli^nng  glazed  roof  in  its  original  positicm  and  so 
as  to  form  a  skylight  to  the  roof  of  what  becamea 
corridor  to  the  hotel. 

In  the  year  1901  the  defendant  boilt  a  brick 
wall  at  the  rear  of  his  premises  and  carried  the 
same  to  such  a  height  as  to  obstruct  the  access  of 
light  to  the  glazed  roof  of  the  corridor,  and  the 
puiintiff  who  was  the  snccessor  in  title  of  his 
father  to  the  hotel,  brought  an  action  to  restrain 
the  defendant  from  obstruotinghis  access  of  light 
to  the  skylight. 

ilu^Ae*,  K.C.  and  Ward  Coldridge  for  the 
plaintiff.— The  agreement  of  1873  relates  only  to 
the  vertical  side  windows  of  the  conservatory, 
and  not  to  the  sloping  roof.  The  ordina]7 
meaning  of  wiodow  does  not  include  a  glass  roof. 
When  the  vertical  side  windows  were  Inioked  in 
in  1888  the  payments  under  theafireement  oeaaed, 
which  shows  that  the  parties  uonght  that  the 
i^jTwmrait  only  related  to  the  vertical  side 
windows. 

Kenyan  Parker  for  the  defendant.— I  rely  on 
the  i^reement.  The  right  to  light  has  been 
enjoyM  by  oansent  or  agreement  within  the 
meaning  <»  sect.  3  of  the  Prescription  Act.  He 
referred  to : 

BsicUy  V.  ^Ilrinfim,  41  L.  T.  Bep.  608 ;  18  Cb.  Dlv. 
288; 

Baxter  r.  Bowtr,  S3  L.  T.  Bep.  41. 
Hugku,  K.O.  in  reply.  ^nr,  adv.  vuU. 

Xareh  24.— Joyce,  J.,  after  stating  the  facts 
substantially  as  above,  continued :  The  plaintiffs 
window  or  skyli^t  having  been  in  existence  ever 
dnoe  1873  is  what  is  called  an  ancient  light, 
unless  the  access  of  light  thereto  over  the  defen- 
dant's property  was  enjoyed  by  some  agreement 
expressly  made  or  given  for  that  pnrp<Me.  [His 
Lradship  then  referred  to  the  agreement,  and 
continued :]  Now  it  is  not  contended  before  me, 
nor  in  my  opinion  could  it  have  been  contended 
with  success,  that  this  arrangement  was  limited  to 
the  movable  sashes  in  the  northern  and  vertical 
side  of  the  conservatory.  It  certainly  extended  and 
applied  to  the  whole  of  the  glazed  portion  of  this 
side.  But  it  is  obvious,  I  think,  that  the  object 
of  this  arrangement  was  to  preclude  the  acqnisi- 
tion  by  the  owner  of  the  plaintiff's  pr<^rty  of  a 
statntory  right  to  light  over  that  of  the  defen- 
dant. It  is  suggested,  however,  that  although 
while  the  arrangement  continued  and  the  annual 
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payment  of  Is.  was  duly  made,  as  it  vras  until 
1888,  no  right  was  beine  acquired  in  ren>ect  of 
the  glazed  portion  of  ^e  side,  still  snch  right 
was  daring  this  time  being  acquired  in  respect  of 
the  glazed  portions  of  the  sloping  top  (when  I 
say  "  glazed  portion  "  I  mean  the  portion  that 
consists  of  glass  and  framework),  notwithstanding 
the  existence  of  the  arrangement  and  the  con- 
tinuance o£  the  payment.  In  my  opinion  it  is 
almost  imposuble  that  this  should  have  been 
intended  by  the  parties  to  the  arrangement, 
and  I  think  the  af^reement  very  well  bears  the 
construction  of  whiri;  I  tUnk  must  have  been  the 
intention  of  the  i«rties.  The  slopii^  top 
received  rays  lisbt  across,  and  in  that  senae 
overloolnd  the  denndant's  property  in  the  same 
manner  as,  though  to  a  less  decree  uan,  the  fixed 
portions  of  the  ude,  and  it  is  in  respect  of  the 
olratruotion  by  the  defendant  of  these  very  rays 
of  light  that  tne  action  is  brought.  If  the  written 
agreement  applied  as  it  did  to  Uie  fixed  and 
glazed  portions  of  the  side,  it  equally,  in  my 
opinion,  applied  to  the  glazed  portions  of  the 
sloping  top.  A  window  is  not  the  less  a  window 
beokuse  it  is  not  fixed  in  a  vertical  plane.  I  think 
the  glazed  top  was  just  as  much  a  vrindow  as  the 
fixed  portions  of  the  vertical  ude,  and  inasmuch 
as  it  received  light  over  the  defendant's  property, 
I  think  it  overlooked  the  property  in  the  sense  in 
which  that  term  is  used  in  the  agreement.  It 
appears  to  me  that  down  to  the  year  1888  the 
ngbt  to  the  access  of  light  over  the  defendant's 
property  from  the  window  or  skylight  in  question, 
was  enjoyed  hjr  some  consent  or  a|;reement 
expressly  made  for  that  purpose  by  the  defendant 
in  writing.  It  was  known,  therefore,  that  the 
plaintiff  had  not  enjoyed  the  access  of  light  in 
question  for  the  statutory  term  of  twenty  years, 
and  in  my  opinion  the  action  moat  be  dismissed. 
I  hesitated  somewhat  about  the  costs,  because 
the  precise  point  was  not  raised  very  early  in  the 
trial,  but  the  pleadings  here  are  in  respect  of  a 
right  to  ancient  lights  being  disturbed,  and  I  see 
no  reason  why  the  plaintiff  should  not  pay  the 
costs  as  well.  Therefore  the  action  will  be  dis- 
missed with  oosts. 

SoUcitors  for  the  plaintiff,  James,  Mellor,  and 
Coleman,  for  Hobbs  and  Brutton,  Portsmouth. 

Solicitors  for  the  defendant,  A.  W.  MUla,  for 
Coutina  and  Burbidge,  FortsmontiL 


April  9  and  19. 
(Before  Jotce,  J.) 

Andebson  v.  Berelet.  (a) 

WiU — Construction — Bequest  to  testator's  son's 
vnfe  nominatim — Not  lawfully  married — Mia- 
description — Valid  bequest. 

A  testator  bequeathed  a  sum  of  5000Z.  upon  trust 
to  pay  the  income  thereof  to  his  son  Jf\  during 
his  life,  aTtd  after  his  death  to  pay  such  income 
to  his  (i.e.,  hie  son*s)  wife  L.  during  lur  life.  F. 
and  L.  voere  not  lawfully  married,  although  they 
represented  themeelvea  and  were  reputed  as 
being  so.  P.  had  written  to  the  testator 
informing  him  that  he  had  married  L.,  bnt  the 
Ueiaior  Md  not  seen  or  had  any  dtree<  communi' 

Cc)  Baported  by  P.  6.  Oswald,  Emi.,  Bvrtatw-»tJ;*w. 
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cation  vnth  L.  There  wa*  noqwtHm  offrmud 
in  obtaining  the  beqtust. 

Held,  that  the  bequett  wot  to  a  legatee  named  with 
an  additional  description  which  teat  not  tattB' 
fied,  and  that  at  the  name  deeeribed  ike  object  of 
the  gift  with  si^fident  eertminty,  the  additional 
deiorwten  whieA  «km  untrue  would  be  rejected, 
and  that  the  bequeet  woe  valid. 

Turner  v.  Brittani  (3  N.  B.  21)  followed. 

The  testatOT  G.  Berkley  who  died  on  the  20th 
Dec.  1893  by  his  will  dated  the  22ad  Nov.  1892 
bequeathed  to  his  son  Francis  the  sum  of  10001, 
aheolately,  and  he  bequeathed  to  hia  trustees  the 
Hum  of  50001.  upon  trust  to  invest  the  same  and  to 
pay  the  income  to  arise  therefrom  to  his  son 
Francis  during  his  life  and  from  and  after  his 
deafb  to  pa^  snch  income  to  hia  wife  Letitia 
dnrinff  her  lite  if  she  should  snrrire  him,  and 
after  the  death  of  the  anrriTor  ot  his  son  Frands 
and  Letitia  his  wife  upon  tnut  for  all  the 
children  of  his  son  Francis,  who,  being  sons, 
attained  the  age  of  twenty-one  years,  or  being 
daughtera  attained  that  age  or  married,  in  equu 
ahans,  and  if  there  should  be  only  one  such  child 
the  whole  to  be  put  in  trust  for  that  one  child, 
and  in  case  there  should  be  no  child  of  hia  said 
son  Francis  in  whom  the  said  sum  of  5000Z.  or  the 
inveatmenta  representing  the  same  should  be 
absolutely  vested  under  the  trusts  aforesaid  upon 
trust  for  such  of  the  testators,  other  children  as 
should  be  living  at  the  death  of  the  survivor  of  his 
said  sou  Francis  and  Letitia  his  wife,  or  snch 
default  of  children  as  aforesaid,  whichever  efent 
should  last  happen,  and,  if  more  than  one,  in 
equal  shares. 

The  teatatcnr's  son  Francis  was  at  the  date 
of  the  will  in  Xew  Zealand.  In  or  about  Nor. 
1888  he  wrote  from  Bunedin  to  some  members  <d 
his  family  in  England  including  the  testator, 
stating  that  he  aad  married  Letitia  Lilian 
Cumberland,  and  on  the  evidence  there  was  no 
doubt  that  she  was  then  living  wiUi  tfaetestatoT*B 
eon  Francis  as  his  wife,  and  continaed  to  do  so 
until  up  to  the  date  of  his  death  in  Sept.  1899. 

The  parties  were  reputed  to  be  and  were 
treated  aa  lawfully  mamed.  The  testator  never 
saw  or  bad  any  dixeot  oommnnicatitm  with  tiie 
ladr. 

There  was  one  child  of  the  union  between  the 
testator's  son  Francis  and  Letitia  who  was  bom 
on  the  20th  May  1894  aubsequently  to  the  date  of 
the  testator's  will.  In  roistering  the  bii-th  of 
this  child  (a  daughter)  the  date  and  place  of 
their  marriage  was  stated  to  be  "  Jan.  19th  1880 
Lond(m,  England." 

The  testator's  son  Francis  and  Letitia  had  in 
189i  mortgaged  (heir  interest  in  the  sum 
SOOOL  beqaeathed  to  them  by  (he  testator's 
will,  whtoh  had  snbsequentlj  been  transferred  to 
'the  plaintiff. 

Soon  after  the  death  of  Francis  the  tmstees 
received  information  that  he  had  never  been  law- 
fully married  to  Letitia,  and  they  refused  to 
ocmnniie  to  pay  tiM  interest  on  the  aum  oi  50001. 
to  tiie  j>laintiff  as  the  transferee  of  the  mortgage 
oi  Letitia's  life  interest. 

The  phuntiff  accordingly  brought  an  action 
against  the  trustees,  Letitia  Cumberland,  and 
two  of  the  other  children  of  the  testator,  asking 
for  a'  declaration  that  the  defendant  Letitia 
Oomberland  became  entitled  at  the  death  of 
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Francis  Berkley  to  the  dividends  and  income  o£ 
the  sum  of  50wl  and  for  other  relief. 

The  trustees  by  their  defence  submitted  that 
the  question  whether  Letitia  took  an^r  interest 
under  the  testator's  will  should  be  deuded  as 
prelimiuary  point  of  law,  which  now  came  on  to 
be  decided. 

HugheM,  K  G.  and  Jeeael  for  the  plaintiff. — The 
gift  to  the  lady  described  as  mv  son's  wife  Letitia 
is  good.  She  was  reputed  as  the  wife  of  Francis. 
There  is  no  question  of  fraud  here  in  obtaimng 
the  bequest,  and  it  is  not  necessary  to  inqaiie 
what  the  testator's  motive  was  in  making  the 
bequest.  They  referred  to 
Oilet  V.  GUm,  1  Keen,  685 ; 

TTilUnfon  T.  Joughin,  14,  L.  T.  Bep.  391 ;  L.  Bep.  ^ 
Eq.S10  ; 

JMhuMh  V.  MUton,  85  L.  T.  Bap.  82  ;  3  Ol  Dir.  27  ; 
AlUn  V.  M'Pherton,  1  H.  L.  C.  191 ; 
Turner  v.  Brittain,  3  N.  S.  21 ; 
R$  Pettt,  27  Bmv.  576. 

[ JoTCB,  J.  referred  to  Be  Bodington  (50  L.  T.  Bep. 
761 ;  26  Ch.  Div.  685).] 

Hamilton,  K.C.  for  two  of  the  ohUdren  of  the 
testator  eatitied  under  the  gift  over.— The  gift  to 
Letitia,  the  wife  of  Fi&ucis.  f^  beoaoae  there 
was  no  wife  answering  the  description.  There  i» 
no  oaae  whwe  a  legacy  to  a  penon  described  ae 
the  wife  of  another  person  has  been  held  valid 
where  the  object  of  the  bounty  was  not  personally 
known  to  the  testator.  The  testator  had  never 
seen  Letitia  or  even  corresponded  with  her  directly. 
The  only  motive  here  was  to  provide  for  the 
testatinr's  son's  wife,  and  Letitia  was  not  hia  son's 
vrife : 

Be  Davenport,  1  Smile  A  Gif.  186. 

In  all  the  oases  cited  on  behalf  of  the  plaintiff 
the  object  of  the  bounty  was  known  to  the  tes- 
tator. The  testator  not  having  known  the  peram 
the  motive  fails.  [Jotce,  J. — The  question  i» 
did  he  intend  to  beuefit  his  son's  wife^  or  did  be 
intend  to  benefit  the  person  described  aa  bis  son's 
wife  Letitia  ?]  The  principle  on  which  the  court 
acts  in  all  these  cases  Is  stated  in  Doe  v.  Bouse 
(5  C.  B.  422).  The  case  of  KenneU  v.  Abbott  (4- 
Yes.  802)  is  exphuned  in  AUen  t.  JlTPftersoK  {mbi 
eup.). 

Jeesel  in  reply. — There  is  no  foundation  for  the 

Sroposition  that  the  cases  cited  by  us  in  opening 
epended  on  the  fact  that  the  testator  knew  the 
object  of  hia  bounty.  In  the  construction  of  a- 
gift  of  this  kind  the  question  of  the  intinuu^  oC 
the  donor  and  donee  cannot  be  imported. 

WhinuMg  for  (he  tmstees.  f,^^ 

AprU  19.— Joyce,  J.— His  Lordship,  after  stat> 
ing  the  facte  substantially  as  above,  continued  s 
If  entitled  (o  cotueotore  upon  the  anbjeot,  it  is 
possible  and  probable  that  what  indnoed  th»- 
testator  to  oonier  any  benefit  by  his  will  npon 
this  lady  vras  the  belwf  that  she  waa  the  wita  <^ 
his  son.  It  is  not,  however,  a  lemaf  to  aimme- 
under  the  simple  description  of  "the  irife of  my 
son  Francis  "  without  any  reference  to  a  puticular' 
individual.  IE  it  had  been,  any  person  clainiiag- 
must  have  shown  that  she  really  sustained  that 
character.  The  bequest  ia  (o  my  son's  wife 
Letitia  if  ahe  shall  survive  him — i.e.,  to  a  le^«te& 
named  with  an  additional  description  which  is  not 
aatiafied,  imumnch  aa  there  waa  no(  any  lawf  nl 
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wife  of  the  teBtator'a  son  Franols  in  the  strict 
legal  sense  of  the  term,  though  perhaps  in  a 
secondary  sense  Letitaa  Gamberland  might  be 
called  his  wife.  This  is  not  a  case  of  a  competi- 
tion between  rival  claimants  to  a  gift  where  one 
part  only  of  the  description  fits  one  claimant,  and 
the  other  part  of  the  description  only  fits  the  other, 
as  in  Garland  t.  Beverley  (38  L.  T.  Bep.  911 ;  9 
Ch.  Dir.  213),  where  the  Tarioos  otniaidwaUons 
applicable  to  lach  a  oaae  -will  be  found.  The 
nmple  qnestion  here  is  whether  in  the  circnm- 
stauces  the  lady  can  take  under  the  gift,  or 
whether  it  fails  and  goes  to  the  perscms  entitled 
under  the  gift  orer.  There  is  no  qaestiim  of  any 
fraud  by  the  legatee  in  the  obtaining  of  the 
bequest.  It  is  not  like  the  cases  of  KenneU 
Abhotl  (4  Ves.  802),  or  Wilkin$on  v.  Joughin  (14 
L.T  Bep.  394;  L.  Rep.  2  Eq.  319),  where  a  gift  to 
a  supposed  huiband  or  wife  of  a  testatrix  or  tes- 
tator not  being  actually  such  was  held  to  fail  by 
reason  of  a  frand  practised  on  the  testatrix  or 
testator  by  the  legatee.  The  question  is  whether, 
according  to  the  true  construction  of  the  will,  the 
ntt  is  in  effect  oonditik>naI  upon  Letitia's  being 
the  lawful  wife  of  thia  teetator's  son  Francis.  In 
Se  Bodington  (50  L.  T.  Bm.  761 ;  25  Oh.  Div. 
685)  Zxnrd  Selbome,  Ii.C.  held  that  upon  the  true 
construction  ot  the  will  in  that  case  the  bequest 
of  an  annuity  to  the  testator's  wife  was  expressly 
otmdttional  upon  her  being  and  remaining  his 
lawful  widow.  There  are  not  any  such  words  of 
condition  here.  The  I^acy  is  intended  for  some 
person  of  whom  the  name,  with  a  description,  is 
^ren  for  the  purpose  of  ascertaining  and  identify- 
mg_  the  indiridual.  We  have  here  a  compound 
designation  consisting  of  the  name  Letitia — there 
is  no  doubt  to  whom  that  refers — and  Uie  descrip- 
tion, "wife  of  my  son  Francis."-  It  is  a  rule 
however,  that  where  the  description  is  made  up  of 
more  than  one  part,  and  one  part  is  tme  but 
the  other  falser  then  if  the  psirt  which  is  true 
describes  the  subject  or  object  of  the  gift  with 
anfficient  certainty,  tiie  uniroe  part  will  be 
TMeetod  and  will  not  vitiate  the  pit :  Jarman  on 
Wills*  5th  edit.,  p.  742,  cited  and  mprored  by 
Lord  Lindley  in  Cowen  t.  Truefitt  {81  h.  T.  Bep. 
104,  at  p.  106 ;  (1899)  2  Ch.  309,  at  p.  311).  And 
as  Lord  Gottenham  says  in  Biihton  v.  Cobb  (5  My. 
&  Cr.  145,  at  p.  151),  the  rule  that  where  the 
identity  of  the  I^^tee  is  oert^,  the  gift  will  not 
be  avoided  by  an  inaoouracy  in  the  description, 
would  be  destroved  if  the  coart  permitted  its^ 
to  speculate  without  proof  upon  what  may  have 
been  the  object  of  the  testator  in  giving  the 
legacy.  It  is  impossible  to  say  what  the  testator 
in  t^e  present  case  would  have  done  if  he  had 
positively  known  the  precise  facts  in  reference 
to  the  relation  between  his  son  and  this  lady.  I 
hold,  ^refore,  that  the  ^t  to  "  my  sou's  wife 
Letitia  if  she  shall  siimve  him"  does  not  fail. 
,and  my  decision  is  in  aoocn^noa  with  that  of 
Lord  Bomill^r  in  Turner  v.  Brittain  (3  N.  B.  21), 
which  is,  I  tmnk,  the  nearest  case  to  the  present 
that  is  to  be  found  in  the  books. 

Solidtors  for  the  plaintiff,  3PDiarmid  and  HiU, 
for  Maniei/,  HnU. 

Soli<dton  for  the  persmu  entitled  under  the 
^t  over  and  the  trustees,  Marltby,  Biewart,  and 


Wednesday,  Feb.  26. 
(Before  East,  J.) 
Be  BozzBLu*8  Sbtelsmbnt  ;  HussBT  Hunt  v. 

BOZZBLLI.  (a) 

Marriage  wiih  deeea$ed  husband' t  broihfir  — 
Validity — Lex  domicilii-~Gre?i«raI  consent  of 
Christendom — Settlement — Power  of  appoint- 
menf  in  favour  of  husband  and  ehUdren. 

By  a  settlement  made  on  the  marriage  of  an 
English  lady  loitk  an  Italian  domieiied  in  Italy 
certain  /unos  were  vested  in  English  trustees 
upon  trust  for  the  wife,  husband,  and  children 
of  the  marriage,  with  a  proviso  enabling  the  lady 
if  she  survived  the  husband  and  married  again, 
to  appoint  one-third  of  the  trust  fwnds  in  favour 
her  second  hwhand  and  her  children  by  him. 
The  eertmony  took  place  »»  Italy,  and  ohMren 
teere  from  of  ike  marriage. 

The  husband  died  domieiied  in  Italy,  and  the  lady, 
who  continued  to  reside  tliere,  intermarried  with 
his  brother  in  accordance  with  the  law  <^  Italy, 
and  had  children  by  him.  She  then  desired  to 
eieereise  her  power  of  appointment  in  favour  of 
her  second  husband  arid  the  children  of  her 
second  marriage ;  and  a  sumvums  was  taken  out 
by  the  trustees  of  the  settlement  for  determina- 
tion of  the  question  whether  the  power  was 
exercisable  in  respect  of  her  marriage  with  her 
deceased  husbands  brother,  tohicft  was  invalid 
according  to  the  law  of  England. 

Held,  that  it  was,  as  the  marriage  with  her 
deceased  husband's  brother  was  valid  according 
to  the  law  of  her  domicil,  and  not  incestuous 
according  to  the  genertU  consent  of  Christen, 
dom. 

Bt  a  settlement  in  Eoglish  form,  dated  the  15th 
Nov.  1871,  made  on  the  marriage  of  Edith  U. 
Bozzelli,  then  Editii  M.  Jones,  spinster,  an 
Ei^liah  lady,  with  Edward  Bozzelli,  an  Italian 
domiinled  in  Italy,  certain  funds,  the  property  of 
the  wife,  were  vested  in  English  tmsteea  npoa 
trusts  for  the  wife,  husband,  and  ohildren  of  the 
marriage,  with  a  proviso  empowering  the  wife,  ia 
case  she  survived  her  husband  and  married  again, 
to  apfioint  by  deed  or  will  one*third  of  the  trust 
funds  in  favour  of  her  aaoond  husband  and  her 
children  by  him. 

The  marriage  between  Mr.  and  Mrs.  Bozzelli 
took  place  in  Italy  on  the  16th  Nov.  1871,  and 
three  children  were  bom  of  their  union. 

On  the  29th  Nov.  1879  Mr.  Bozzelli  died 
domiciled  in  Italy,  and  after  his  death  Mrs. 
Bozzelli  continued  to  reside  there  with  her 
ohildren. 

On  the  11th  Dec.  1880  Mrs.  Bozzelli  inter- 
married with  Michael  Bozzelli,  her  deceased  hus- 
band's brother,  who  was  also  an  Italian  domiciled 
in  Italy.  Their  marriage  was  valid  aeoordiag  to 
the  law  of  Italy,  and  there  was  issue  of  ttaeir 
marriage. 

Mrs.  Bozzelli  now  desired  to  exercise  the  power 
given  to  her  by  the  settlement  made  on  her- 
marri^e  with  her  first  husband,  of  appointing: 
one-third  of  the  settled  property  in  favour  of  her- 
second  husband  and  her  children  by  him. 

This  was  a  summons  taken  out  by  the  trustees- 
of  the  settlement  for  the  determination  of  the 
question  whether  that  power  waa  exenriaable  in 
reapeot     her  marriage  with  tiie  bn^ber  of  her 
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deceased  haBband  which  waa  iBTOlid  according  to 
the  law  <d  Enfcland. 

F.  McMuUan  for  the  tnuteea. 

Aiuteti'CartmeU  for  the  children  of  the  first 
marriago.— An  En^IiBh  court  will  not  hold  that 
the  power  of  appointment  is  valid  in  relation  to 
a  marriage  between  a  widow  and  her  deceased 
husband's  brother  which  is  entrsselr  declared  b^- 
25  Hen.  8,  c.  22,  a.  3,  to  be  prohibited  V^'s 
and  is  invalidated  fay  5  &  6  Will.  4.  c.  54,  s.  2. 
Such  a  marriage  cannot  be  recognised  by  the 
English  courts :  > 

Byd9  T.  Hydt,  14  L.  T.  Bep.  188  ;  L.  Bop.  1  P.  &  D.  ' 
190; 

Brook  T.  Brook,  9  H.  L.  C.  193 : 
Sottomayor  t.  De  Barrot,  37  L.  T.  Rep.  415  :  3  P. ' 
DI».  1. 

The  case  of  Cooper  v.  Cooper  (59  L.  T.  Rep.  1 ; 
13  App.  Cas.  88)  shows  that  the  law  of  her  domicil 
when  uie  made  the  marria^  settlement  ought  to 
be  regarded  on  the  determination  of  the  question 
as  to  the  operation  of  anj  execution  by  her  of  a 
power  fiiven  by  it,  and  tiie  law  of  England  does 
not  legalise  a  union  of  a  widow  with  her  deceased ' 
husband's  brother.  He  also  referred  to 
Dioey's  Confliot  of  L»wa,  p.  645. 

T.  J.  C.  Tomlin  for  Sirs.  Bozzelli.  her  second 
husband,  and  the  children  o£  her  second  marriage. 
— The  second  marriage,  being  valid  according  to 
the  Ux  domicilii  of  both  husband  and  wife,  is 
treated  by  the  Ei^ilish  courts  as  valid  for  all 

Surposes,  since  it  is  not  r^rded  as  incestuous  by 
hristian  nations : 

Stor«;*B  Confltot  of  Lswf,  pp.  187-8. 

Eadt,  J. — ^The  general  principle  is  that  the 
law  of  domicil  governs  the  capacity  to  enter  into 
the  nuuriage  contract.  Here  it  is  admitted  that 
the  domicir  of  both  parties  to  the  marriage  in 
quesU<ni  was  Italian.  It  was  objected  that  the 
marriage  tvaa  void  by  virtue  of  the  statute 
5  iSe  6  Will.  4,  c.  54,  s.  2,  which  enacted  that  all 
marriages  which  shonld  tiliereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of 
consanguinity  or  affinity,  suould  be  absolutely 
null  and  void  to  all  intents  and  purposes  what- 
Boever.  The  leading  authority  on  the  point  is 
Brook   V.  Brook  sup.).    There  lawfully 

domiciled  British  subjects  went  abroad  to  Den- 
mark, where  1^  the  law  the  marriage  of  a  man 
with  his  deceased  wife's  sister  is  valid,  and  were 
there  duly,  according  to  the  law  of  Denmark, 
married.  Lord  Campbell  in  giving  judgment 
eaid :  "  A  marriage  between  a  man  and  the  sister 
of  his  deceased  wife's,  being  Danish  subjects 
donu(uled  in  Denmark,  may  be  good  all  over  the 
world,  and  this  might  likewise  be  so,  even  if  they 
were  native  bom  English  subjects,  who  had 
abandoned  their  English  domicil  and  were 
domiciled  in  Denmark.  But  I  am  by  no  means 
prepared  to  say  that  the  marriage  now  in  question 
ought  to  be  or  would  be  held  v^d  in  the  Danish 
courts,  proof  being  ^ven  that  the  parties  were 
British  subjects  domiciled  in  England  at  the  time 
of  the  marriage,  that  England  was  to  be  their 
matrimonial  residence,  and  tiiat  by  the  law  of 
England  such  a  marriage  is  prohibited  as  being 
contrary  to  the  law  of  God.  The  doctrine  being 
established  that  the  incidents  of  the  contract  m. 
marria^oelebratedina  foreign  country  are  to  be 
determmed  according  to  the  law  of  the  country 


in  which  the  partiea  are  donudled  and  mean  to 
reside,  the  consequence  seems  to  follow  that  by 
this  law  must  its  validity  or  invalidity  be  deter- 
mined." There  Lord  Campbell  treats  the  law  of 
domicil  as  governing  the  vaudity  of  marriage  even 
in  the  case  of  a  man  and  his  deceased  wife's  sister. 
Then  Lord  Oranworth  says :  "  It  was  contended 
tbat  according  to  the  argument  of  the  respondent 
such   a    marriage  even    between  two  Danes 
celebrated  in  Denmark  must  be  contrary  to  the 
law  of  God,  and  that,  therefore,  if  the  parties  to 
it  were  to  come  to  this  country  we  must  consider 
them  as  living  in  incestuous  intercourse,  and  that 
if  any  questions  were  to  arise  here  as  to  the 
sncoession  to  their  pit^ierty  we  mnst  hold  the 
issue  of  the  second  marrii^^  to  be  illegitiniate. 
Bat  this  is  not  so.   We  do  not  hold  the  marriage 
to  be  void,  merely  because  it  is  ocmtrarr  to  the 
law  of  God,  but  because  our  law  has  prohibited  it 
on  the  ground  of  its  beine  ccmtrary  to  God's  law. 
It  is  our  law  which  makfts  the  marriage  void, 
and  not  the  law  of  God;  and  our  law  does  not 
afEect  to  interfere  with  or  regulate  the  marriages 
of  any  but  those  who  are  subject  to  its  juris- 
diction.    The   authorities  showing   that  the 
general  rule  which  gives  validity  to  marriages 
contracted  according  to  the  laws  of  the  place 
where  they  are  contracted  is  subject  to  the 
qualification  I  have  mentioned  —  namely,  that 
such  marriages  are  not  contrary  to  the  laws  of 
the  land  to  which  the  parties  contracting  them 
belong,  have  been  referred  to  not  only  by  my 
noble  and  learned  friend  but  in  the  able  opinion 
of  Sir  Gresswell  Cresswell,  delivered  in  the  court 
below,  as  also  in  the  judgment  of  the  Tioe- 
Chancellor.  I  abstain,  uierafore,  £rom  going  in 
to  them  in  detaiL   ...   I  cannot,  however, 
refrain  from  expressing  my  dissent  from  that 
part  of  Sir  Cresswell  Cresswell's  able  opinion  in 
which  lie  repudiates  a  part  of  what  is  said  by 
Story,  J.  as  to  marriages  which  are  to  be  h^d 
void  on  the  ground  of  incest.   That  veir  learned 
writer,  after  stating  that  marriages  valid  where 
tbey  ara  contracted  are,  in  general,  to  be  held 
valid  everywhere  proceeds  thus :    '  The  most 
prominent  if  not  the  only  known  exception  to 
the  rule  are  marrif^s  involving  polygamy  or 
incest ;  those  positively  prohibited  by  the  public 
law  of  a  country  from  motives  of  policy,  and 
those  celebrated  in  foreign  countries  by  subjects 
entitling  themselves,  on^  speual  oironmstHiwes, 
to  the  law  of  their  own  countries.*  And  then  he 
adds  that:  *  As  to  the  first  exception,  Christianity 
is  understood  to  prohibit  polygamy  and  inoeet, 
and  therefore  no  Christian  country  woald  recog* 
nise  polygamy  or  incestuous  marriages,  but  when 
we  Bpeak  of  inccBtuous  marriages  care  most  be 
taken  to  confine  the  doctrine  to  such  cases  as  by 
the  general  consent  of  all  Christendom  are 
deemed  incestuous.' "   The  case  of  a  polygamous 
marriage  came  before  the  court  in  Hyde  v.  Hyde 
(14  L.  T.  Eep.  188;  L.  Kep.  1  P.  A  D.  130). 
There  both  the  man  and  woman  were  single,  and 
competent  to  contract  marriage,  and  the  marriage 
was  contracted  in  a  country  where  polygamy  was 
lawful  between  a  man  and  woman  profesamg  a 
faith  which  allows  polygamy,  and  uthoiu;h  the 
marriage  was  valid  by  the  lex  loci  the  English 
matrimoiual  court  would  not  recognise  it  as  a 
valid  marrii^    It  was  held  that  marriage  aa 
understood  m  Christendom  was  the  volnntaiy 
union  for  life  of  one  man  and,  one  woman  to  the 
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ezclumon  of  all  others,  and  that  snch  a  marriage 
was  not  understood  in  Ghriatondom.  I  have  to 
deal  with  a  marriage  valid  by  the  law  of  the 
domidl  ci  the  partiea,  and  alw>  hj  the  lam  of 
many  GhrMian  oonntriea.  and  one  which  ia  not 
inceatDooa  accNHrding  to  tha  common  consent  of 
Gbristendom.  Botiomayor  t,  de  Barrot  (u6i  «up.) 
was  Uie  case  of  a  union  between  first  cousins. 
There  the  marriage  celebrated  in  Enftland  between 
Fortngaese  snbjects  domiciled  in  Portogal  was 
declared  void  because  by  the_  law  of  Portugal 
marriage  between  firat  oouuns  is  illegal  as  being 
incestaous.  This  is  an  instance  of  the  way  in 
which  the  law  of  domicil  applies  to  the  qnestion 
of  the  vali^ty  of  a  marria^,  Cotton,  L.J.  says  : 
"  It  is  a  well-reoognieed  principle  of  law  that  the 
qnesUon  of  personal  capacity  to  enter  into  any 
contract  is  to  be  decided  by  the  law  of  domicil.  * 
In  the  case  before  me  I  have  to  deal  with  a 
marriage  valid  aooording  to  the  law  of  the  domicil 
of  the  parties,  and  not  inoestoons  aoeording  to 
the  common  oouMnt  of  Ohriatendom,  and  in  my 
▼isw  the  maniaga  ia  a  valid  marriage,  and  the 
lady  is  entitled  to  ezerotae  the  power  of  appoint- 
ment in  faToor  of  her  second  hnaband  amd  her 
children  by  Mm. 

Solicitora:  AtUw,  Joknum,  and  Ward,  for 
Sunt,  Cvmy,  JTuAoIson,  and  Co.,  Levea. 


KINO'S  BENCH  DIVISION. 
Thurtday,  Feb.  27. 

(Before  Iiord  Altustone,  C.J.,  DiSLiHa  and 
Ghanhell,  JJ.) 

Jones  and  othsbs  (apps.)  v.  Daties  (resp.).  (a) 

Fishery — Lease  of  land  including  stream — No 
reservation  of  fishery  rights  to  landlord — Pas*. 
ing  of  fishery  rights  under  letue  to  tenant — 
Right  of  landlord  to  proseeuie  for  taking  fish — 
Larceny  Act  1861  (24  £  25  Viet.  c.  96),  «.  24. 

By  a  lease  of  land,  whether  agricultural  or  other 
land,  throt^h  which  a  river  fiowa,  the  right  of 
fishing  in  the  river,  unlets  eaq^ressly  reserved  to 
the  lessor  in  the  lease,  pa»se*  to  the  tenant,  and 
the  lessor  cannot  proeeeuie  penona  for  waiaw. 
fvMy  iahing  fish  in  the  rivsr. 

Cass  stated  by  jnatioee  in  and  for  the  county  of 

Denbigh. 

At  a  petty  sessions  in  and  for  the  vetJty  sessional 
diviuon  TTwohaled,  in  the  oonntjr  of  Doibigh,  on 
the  36Ch  Aug.  1901,  an  information  was  preferred 
by  Bichard  Davies  (the  informant  and  present 
respondent)  against  Robert  Jones  and  four  other 
persons  (the  defendant  and  prraent  appellaats), 
allying  that  the  defendants  on  the  iSth  Joly 
1901,  at  the  parish  of  Pentreroelas,  in  the  county 
of  Denbigh,  brtween  tiie  b^inning  of  the  last 
hour  before  sunrise  and  the  expiration  of  the  firat 
hour  after  sunset^  unlawfully  and  wilfully  did 
taVe  fish  called  trout,  then  being  found  in  a 
certain  stream  of  water  there  wherein  Colonel 
Wynne  Hnch  then  had  a  private  right  of  fishery, 
and  not  running  through  or  being  in  any  land 
adjoining  or  belonging  to  tite  dwuling-hoase  of 
any  person  being  the  owner  of  the  water  or  having 
the  right  of  fismng  therein  contrary  to  the  form 
of  the  stotnte  in  sudi  case  made  and  provided. 

The  justices,  after  hearing  the  evidence  and 

(•)  BverMd  tr  v.  W.  OsB,  Biq.,  Bftrrlilcr  m-Iaw, 
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the  parties,  adjudged  that  each  of  the  defendants 
for  hia  offence  should  pay  the  sum  hs.,  and  to 
the  informant  3f.  Id.  for  costs. 

The  folloiring  facts  were  proved  by  the  infimn- 
ant's  evidence : 

That  the  informant  had  bem  a  gamekeeper 
in  tbe  employ  of  Colonel  Wynne  Finch  for  over 
twenty-one  years,  and  that  Colonel  Finch  claimed 
a  right  of  fishery  in  the  river  Cadnant  which 
Hows  through  a  certain  farm  called  Ifaesmerddyn, 
belonging  to  Colonel  Finch,  and  in  the  oooupatltm 
of  one  David  Jones,  in  whose  employ  8^1  the 
defendants  were  on  the  date  in  qnestion;  that 
the  defendants  (except  Hugh  Jones)  caught 
with  their  hands  certain  trout  in  the  river ;  that 
the  defendant  Hugh  Jones  did  not  fish  at  all,  but 
took  part  by  carrying  fish  caught  and  the  coats 
of  the  other  defendants  ;  that  Colonel  Finch  had 
given  David  Jones,  the  tenant  of  the  farm, 
permisnon  to  fish  in  certain  waters  on  the  farm, 
but  not  those  by  which  the  defendants  were  seen. 

It  was  contended  on  behalf  of  the  defendants 
that  Colonel  Wynne  Finch  was  not  the  owner  of 
the  fishery  rights,  and  the  agreement  signed  by 
Colonel  Wynne  Finch's  agent  and  David  Jmes, 
the  tenant  of  the  farm,  was  prodnoed  and  admitted 
by  the  infbrmant*  from  which  it  appeared  that 
the  game  rights  were  reserved  to  Colonel  Wynne 
Finch,  but  no  mention  was  made  of  the  fiaheiy 
rights,  and  it  waa  submitted  on  behalf  of  the 
defendants  that  tbe  informant's  statement  of 
opinion  that  the  fishery  right  belonged  to  the 
landlord  was  no  evidence  of  the  fact. 

Tbe  defendant's  solicitor,  after  the  close  of  the 
case  for  the  prosecution,  having  addressed  the 
court,  desired  to  call  Hugh  Jones,  one  of  the 
defendants,  but  on  the  advice  of  their  clerk  the 
justices  declined  to  hear  him,  the  five  defendants 
having  been  summoned  jointly,  and  uo  appli- 
catacm  having  been  made  to  the  court  at  the 
commencement  of  the  hearing. 

The  defendant's  solicttOT  stated  ha  was  the 
only  wibieae  he  propoaed  to  oall,  although  he  had 
snbpcenaed  David  Jones,  the  tenant  of  the  &rm 
whoise  agreement  of  tenancy  had  been  admitted 
by  the  informant  on  behalf  of  the  proeecnticaL 
The  landlord's  agreraneut  of  tenancy  was  jpromd 
by  the  defendants'  eolioitor  in  orosB-examinaidon 
of  the  informant. 

The  question  for  the  (pinion  of  the  court  was 
whether  upon  the  facts  of  the  oaae  above  atated 
the  decirion  of  the  justioea  wasenoneons  in  pmnb 
of  law. 

Sect  24  of  the  Lanenj  Act  1861  (24  ftSSYiot. 
0.  96),  provides  i 

Whosoever  dull  nalawtally  and  wilfully  tsks  or 
destroy  any  flib  la  any  water  which  shall  ma  tiirongb 
or  be  hi  any  Isad  adjohiiaff  or  belonffing  to  tbe  dwellmg- 
honse  of  any  person  heang  the  owner  of  eaob  water,  or 
haviiv  a  right  of  fishery  therein,  ■hall  be  gnilty  of  a 
mitdeoneaDoiir ;  and  whosoever  shall  onlawfolly  and 
wilf  ally  take  or  destrpy,  or  attempt  to  take  or  dertroy, 
any  flVh  in  any  water  not  being  sooh  as  hereinbefore 
meationed,  but  wUoh  shall  be  private  pnyerty,  or  fai 
which  tiisre  ahiU  beany  private  rlglit  of  flshny,  shidl  oo 
oonviotion  thsteof  b«to»  a  Jostfce  of  the  psaoe,  forfeit 
and  pay,  over  and  above  the  valoe  of  the  fish  taken  w 
destroyed  (i(  any),  saoh  sum  of  money,  not  szoeeding  five 
pounds,  as  to  the  jostioes  shall  seem  meet ;  Provided  that 
nothing  hereinbefore  oontained  ehall  extend  to  any  person 
angling  between  the  beginning  of  tbe  last  honr  before 
sonriss  snd  the  axpiratini  of  ths  first  hoar  aftsr  innsst; 
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1)itt  whoMMTCi  iball  1^  aoffUnv  hvbwMH  tha  btfinning  of 
tb«  Uat  boor  bflfoN  ■voriae  uid  tb«  expizatlon  6i  the  ftnt 
bonr  niita  simMtiuilftwftiUj  and  wilfnllr  tak«  or  daatroy, 
•uy  fish  in  »ny  stuh  water  m  fint-mentioned,  ahmll,  od 
conTiotioD  before  a  jnatiM  of  the  peaoe,  forfeit  and  pay 
•97  earn  not  ezoeedlnff  five  ponsda,  and  if  in  nj  inoh 
water  as  lait-mentioDcd,  lie  shall,  on  the  like  oouTioiion, 
forfeit  and  piy  any  anm  sot  czoecdinf  tuo  pounds  as  to 
tlie  jutioe  shall  seem  meet. 

B.  M.  IforU^omery  for  the  appellants. — The 
conTiotdon,  which  was  under  sect.  24  of  the 
LoroeDT  Act  1861,  was  wrong  upon  four  grounds. 
First,  were  was  no  evidence  of  the  private  right 
of  fi^eiy  in  Golond  Finch  as  laid  in  the  infor- 
mation ;  on  the  contrary,  the  evidence  showed 
that  the  right  ot  fishery  was  in  the  tenant  of  the 
farm,  in  whose  employment  all  the  appellants 
were,  and  not  in  the  kndlord.  Secondly,  there 
was  no  evidence  of  mens  r«a  on  tiie  part  (d  the 
Bppellants,  and  no  evidence  that  the  umellants  in 
taking  the  fish  had  my  intention  off^  aomg  any 
wrong.  Thirdly,  the  facts  as  proved  disclosed  a 
hondfide  claim  of  right,  which  ousted  the  joris- 
diotlon  of  the  magistrates ;  and  fourthly,  the 
evidence  of  one  of  the  appellante  was  improperly 
rejected.  The  fishing  rights  passed  to  the  tenant 
under  the  lease.  The  law  is  thns  stated  in 
Pateraon's  Fishery  Laws,  p.  67 :  "In  the  ordinary 
case  of  a  lease  of  lands  including  waters  or 
streams,  the  right  of  fisheiy  is  necessarily  implied 
as  part  of  the  general  right  to  the  soil  and  water, 
nnless  the  lessor  specifuly  reserve  it  If,  theiv- 
fore,  there  is  no  special  reserraticm  of  the  right 
•of  fishery,  the  tenant  and  not  the  landlord  will  be 
the  party  entitled  to  the  fishery.  Properly  speak- 
ing, the  right  cannot  be  reserved  by  the  tease ; 
but,  what  is  practically  the  same  thing,  the 
reaervatiDn  is  oonstnied  as  a  re-grant  by  the 
tenant  to  the  landlord."  That  correctly  states 
the  law  on  the  subject,  and  is  borne  out  by  the 
case  which  is  there  cited  as  an  authority  for  it, 
the  case  nf  Ewart  v.  Oraham  (S3  L.  T.  Rep.  O.  S. 
349  ;  7  H.  L.  Cas.  331).  SaUe  v.  Alder  (38  J.  P. 
407),  also  shows  that  the  right  of  fisheiy  is  in  the 
tenant  under  the  lease,  and  it  also  shows  that  as 
there  was  no  evidence  of  any  ment  rea  on  the 
part  of  the  appellants,  the  conTiction  under 
fccct.  24  of  the  larceny  Act  was  wroDg. 

ElltM  Orijgith  for  the  respondent. — The  real 
point  is  wh^er  in  the  case  of  an  agricultural 
tenancy,  where  there  are  no  words  of  any  kind  in 
the  lease  as  to  the  fishing,  the  right  to  fish 
remains  in  the  landlord,  or  passes  to  the  t«nant 
under  the  lease.  Upon  this  point  there  is  no 
direct  anthoritv.  [Tiord  Alvebstonb,  C.J.— 
How  could  the  landlord  go  on  to  the  lands  and 
fish,  unless  the  right  was  given  to  him  or  reser\'ed 
to  him  by  the  lease  P]  He  could  do  so  in  the 
fame  way  as  he  could  go  on  to  the  land  to  dig 
for  minerals.  Although  I  can  find  no  authority 
to  show  that  the  passage  cited  from  Paterson's 
Slaheiy  Xaws  is  not  mod  law,  yet  there  is  no 
authority  to  show  that  it  is  good  law.  The  fishery 
rights  are  still  in  the  landlord;  and  there  is  no 
case  which  goes  so  far  as  to  say  that  where  a  lease 
of  luid  for  agricultural  purposes  says  nothing 
^bout  the  right  of  fishing  such  right  passes  to  the 
tenant.  The  text-books  are  against  this  conten- 
tion, but  there  is  no  authority  to  support  the 
statements  in  the  text-books.  The  right  view  to 
take  of  this  tenancy  is  that  the  tenancy  was  for 
agricultural  purpoces,  and  that  the  tenant  had  no 


[KJB.  DzT. 


rights  over  this  stream  except  for  agricultural 
purposes,  and  thwefore  no  fishing  rights.  A 
gnifl^  intention  is  not  neoessary  to  oonslitnte  an 
offence  under  this  section,  and  the  f aot  that  tbs 
appellants  acted  under  tiie  bond  fide  belief  that 
they  had  a  right  to  take  the  fish  is  no  defence : 

Budtonv.  liaenOf  9  L.T.B6p.  67B;  4  B.  &  S.  535. 
He  referred  to 

Moore  v.  Earl  of  Plymouth,  7  614 ; 

HaUt  V.  Aldtr  {vbi  lup.) 

Lord  Alvebstone,  C.J. — The  appellants  in 
this  case  were  convicted  under  sect  24  <^  the 
Larceny  Act  1861,  of  unlawfully  and  wilfully 
taking  fish  in  a  certain  stream,  which  fish  wne 
alleged  to  be  in  a  fishery  belonging  to  CoL 
Wynne  Finch.  There  was  no  eridence  of  an^ 
previous  grant  or  of  any  reservation  of  this 
fisheiT.  rthink  the  law  on  the  point  is  correctly 
statea  in  Pateraon's  Fishery  Laws  in  the  (asssge 
that  has  been  read— namely,  that  the  nght  of 
fisheiy  goes  to  tiin  tmant  under  the  leas^  ajid  fbr 
the  very  good  reason  given  by  Fatencm  that  the 
lessor  could  not,  without  express  power  being 
reserved,  come  on  the  lands  or  to  the  banks  of  tbs 
stream  to  exercise  the  rights  of  fishing.  That 
being  so,  it  seems  to  me  that  there  is  an  end  d 
the  case,  and  I  think  it  right  to  say  that  these 
men  seem  to  have  been  fishing  with  the  leave  and 
licence  of  the  tenant.  It  is,  however,  enough  to 
say  ttiat  theie  was  no  evidence  of  any  unlawfol 
taking  of  the  fish  on  which  to  cfmviot  the 
appelWts.  This  conviction  must  therefore  be 
quashed. 

Dabling,  J. — The  evidence  in  this  case  showed 
that  the  right  of  fishing  was  in  the  tenant  of  the 
farm.  There  was  no  evidence  to  show  that  it  was 
in  Colonel  W^nne  Finch,  and  therefore  on  (hat 
ground  the  summons  must  have  failed.  The 
evidence  also  went  to  show,  that  the  appellants 
thought  that  they  were  not  doing  any  wraag. 
The  presumption  was  that  th^  were  not  dcring 
anything  un^wfnl,  and  thrae  was  no  evidence  to 
rebut  that  presumptimi. 

Chankell,  J.— I  also  think  that  the  rig^  of 
fishing  in  this  stream  was  in  the  tenant  of  the 
farm ;  but,  supposing  there  is  a  doabt  about  that, 
it  dearly  was  not  in  the  landlord.  By  an  ordi* 
nary  lease  of  land  the  soil  and  tnuaks  of  a  river 
clearly  pass  to  the  tenant,  and  that  prevents  the 
landlord  going  there  for  the  purpose  of.  fishing 
unless  there  were  a  reservation  in  the  lease  per- 
mitting him  to  go  there,  and  therefore  that  pre- 
vents Uie  landlord  from  taking  the  fish.  The  n^ht 
to  take  the  fish  depends  entirely  on  the  posaeasion 
of  the  soil,  and  therefore  it  is  quite  clear  that  it  ts 
not  the  fishery  of  the  landlord,  because  he  has  no 
right  to  go  there  at  all  unless  be  reserves  it 

Appeal  allowed.   Conviction  quashed. 

Solicitors  for  the  appellants,  Lloyd-Georje, 
Roberta,  and  Co.,  for  Moyd-Qeorge  and  George, 
Criooieth. 

Scdioitors  for  the  respondent,  PaUrvm.  Snetr, 
Blozham,  and  Kinder,  for  Jamet  and  Humpkrey*, 
Llanrwst 
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Friday,  Feb.  28. 
(Before  Lord  Alt^bstori,  O.J.,  Dablxro  and 
Ghakhsll,  JJ.) 
Fabkib  (app.)  V.  Matob,  AxDSBiriK,  ajtd 

BUBOKBSKS  OF  BOUBNBMOUTH.  (a) 

Bye-lawB — Power  to  make  bye-lawt  for  regvlating 
sals  of  articlee  on  betich — Bye-law  forbidding 
adU  except  under  agremwt—'VtUidity—Loecu 
Otmemment  Board^e  iVovfetonat  Order*  Confir- 
maftoH  {No.  10}  Act  1890  (53  U  Vict, 
c  elxxix.),  1. 1,  and  eeJudnle. 

Vnder  ttahUory  power*  ewMing  a  corporation  to 
make  bye-lawa  for  regulating  the  eelting  or 
hawking  of  any  artide  on  their  beach  and  fore- 
ehore,  the  corporation  made  a  bye-law  that: 
"  A  pereon  eheul  not  on  the  $aid  oeaeh  or  fore- 
ehore  *eU  or  hawk  or  offer  or  expoee  for  $aU 
any  article,  commodity,  or  thing,  except  in  pur' 
ruance  of  an  agreement  with  the  corporation,  and 
in  euch  part  or  parte  of  the  beach  andforeehore 
OM  the  corporation  ehaU  by  notice  affixed  or  act 
up  thereon  from  time  to  time  appoint  for  the 
purpote." 

Seld,  that  the  bye-law  wat  unreasonable  and  bad 
on  the  ground  thai  it  gave  the  corporation  power 
to  make  any  agreement  th^  ehose  without 
reference  to  the  question  of  the  reasonableness 
or  unreasonablenees  of  such  agreement,  and 
that  it  reserved  to  them  a  right  to  refaee  to  give 
a  licence  to  any  particular  person. 

Case  stated  by  jaetices  of  the  peace  for  the 
coQoty  boroQgh  of  Boamemonth  in  the  oounty  of 
Sonthampton. 

At  a  petty  Beeeions  held  at  Boomemoath  on 
the  6th  Sept.  1901,  an  informaHou  was  preferred 
fay  the  mayor,  aldwmen,  and  bareesaes  of  Boume- 
moatb  (tiie  respondentB)  aff^t  Hienry  Parker  of 
Poole  in  the  eoon^  of  Dorset,  hawker  (the  appel- 
lant) charging  (he  i^pellant "  that  he,  on  the  »th 
Ang.  1901  within  tiie  borough  of  Bonmemcnth, 
did  anlawfnlly  aell,  hawk,  offer,  and  ezpcme  for 
aale  upon  the  beach  and  foreshore  then  in  the 
possesion  and  oocujyntion  of  the  corporation  of  the 
eaid  borough  certain  articles  and  thinge— (o  wit, 
oockles  and  winkles — othernise  than  in  pursuance 
of  an  agreement  with  the  said  corporattoit." 

This  information  was  heard  and  determined  by 
the  justices,  and  upon  snoh  hMuring  they  oonricted 
the  appellant. 

The  information  was  laid  nnder  No.  3  of  the 
Bye-laws  made  by  the  corporation  of  Boume- 
moath  ''for  the  regulation  of  the  beach  and 
foieshore  nnder  the  powers  given  by  the  Local 
Government  Board's  Provisional  Orders  Con- 
firmation (No.  10)  Act  1890  (53  &  54  Yict 
c  (dxzix.),"  which  in  the  schedule  provided  with 
r^ard  to  Boumemonth : 

Ths  oommlisionsrs  miy  from  tiias  to  tims  msks 
bye-laws  for  all  or  any  of  the  foUoiriiig  purposes  (that 
is  to  say) :  For  xssrnlatiiir  t^s  sreoli«i  or  placing  oo 
tbs  bsaob  and  forMbors  iriUdn  the  district  for  the  time 
being  in  their  pcwiessioD  or  ooeapation  of  any  booth, 
tent,  abed,  etand,  stall,  show,  exbibitUm,  swiDg,  ronnd- 
sbont,  or  other  sinilar  ereotion  .  .  .  and  generally 
for  regttlstiiig  the  user  of  the  esid  besob  and  foreabore 
or  any  part  thereof.  For  regulating  the  selling  and 
bairktaiy  of  any  artlole,  oonmodity,  or  thing  on  tbs  said 
bsaoh  taiA  forsshors.  For  the  preeorratioa  tt  ordsr  aad 
good  eoadnot  smong  peno&a  frequentan?  the  said  beaoh 
radfweshore. 

<«)  Beperted  bf  W.  W.  OsB,  Bs^,  BenleMr  ML»w. 


Bye-law  No.  3  waa  "  for  regulating  the  selling 
and  hawking  of  any  article,  commodity,  or  thing 
on  the  said  beaob  and  foreshore,"  and  provided : 

A  person  shall  not  on  the  ssid  beaoh  ot  foreshore  neLl 
01  hawk,  or  offer,  or  expose  for  sals  vaj  artiols,  oom- 
moiify,  or  thing  exoept  in  portoanoe  of  an  agreement 
with  the  oorporation,  and  in  snob  part  or  parts  ot  the 
beaoh  and  foreshore  as  the  oorporatim  shall  by  notioe 
aiExed  or  set  up  thereon  from  tims  to  time  appdnt  for 
the  pnrposs. 

For  the  respondents  the  beach  keeper  in  the 
employment  of  the  reipondents  and  a  police 
constable  gave  evidence. 

The  beaoh  keeper  stated  that  he  was  in  the 
emplc^mmt  of  the  corporation,  and  that  his  duty 
was  to  take  charge  of  the  beach  near  tbe  pier ; 
that  on  KondaT  the  5th  Aug.  last  (being  a  bank 
holiday)  he  had  a  portion  of  the  beach  allotted 
for  stalls  about  300  yards  west  of  the  pier ;  that 
about  noon,  after  r^ulating  the  stalls,  he  saw 
the  appellant  near  the  refreshment  rooms  on  the 
beach  east  of  the  pier,  and  that  he  had  a  barrow 
on  which  were  oockles  and  winkles ;  that  he  asked 
the  appellant  to  remove  bis  barrow  to  the  proper 
place  along  the  shore  where  the  other  stalls  were ; 
that  the  appellant  said  he  would  remain  where 
he  was,  and  that  he  would  give  his  name  and 
address,  and  that  the  beach  keeper  ooold  summon 
him;  that  lie  (the  beaoh  keeper)  saw  him  in  the 
evening  with  his  barrow  in  tbe  same  position  as 
the  morning,  and  that  he  sav  him  selliag  cockles 
there.  He  further  stated  that  there  was  a 
place  set  apart  for  stalls ;  that  no  notice  was  put 
up,  bnt  he  thought  they  all  knew  it ;  that  several 
pencms  close  to  where  the  appellant  was  standing 
had  corporatim  licences ;  and  thit  he  should  not 
have  objected  if  the  appellant  had  had  a  licence ;. 
that  a  duterenoe  was  made  on  bank  holiday,  and 
freer  access  was  allowed  on  othar  days,  and  that 
no  one  was  allowed  to  stand  between  the  refresh- 
ment rooms  and  the  pier  where  the  appellant 
was.   Tbe  constable  gave  similar  evidence. 

The  appelluib  stated  that  he  was  a  fish  hawker, 
and  that  be  had  carried  on  the  same  business  for 
some  foar  or  five  times  each  year  for  twenty  years 
on  the  same  spot  on  the  b«tch  as  he  did  on  tbe 
day  in  question,  and  that  he  was  selling  winklea 
and  coctcles  on  that  day,  and  that  he  had  applied 
for  a  lioence  to  theBoarnemouth  Corporation,  bnt 
was  refused. 

Another  witness  stated  that  he  had  for  twenty- 
five  years  acAi  on  the  same  spot  where  the  appel- 
lant was  chained  with  selling  on,  and  that  he  had 
never  ^iplied  for  a  licmoe. 

It  was  contended  for  the  appellant  (1)  that  the 
bye-law  was  l»d  as  twing  beyond  the  powers  con- 
ferred upon  tbe  respondents  and  was  unreason- 
abk,  and  that  the  bye-law,  if  good,  oonld  not  be 
enforced  unless  aad  until  some  part  or  parts  of 
the  beach  and  foreshore  had  been  apportioned  by 
the  respondents  for  the  purpose  ot  persons  selling 
or  hawking,  or  offering  or  exposing  for  sale  any 
article,  commodity,  or  thing,  and  notice  thereof 
had  been  affixed  or  set  up  on  the  beach  and  fore- 
shore, as  provided  by  the  bye-law;  (2)  that  the 
information  did  not  disclose  any  offence;  (3j  that 
there  being  no  evidence  tiiat  any  part  of  the  beach 
or  foreshore  had  in  &ct  been  set  aside  by  the 
respondents,  or  that  notice  snch  setting  aside 
had  been  affixed  and  aet  np,  the  appellant  could 
not  be  convicted  nnder  the  bye-law ;  and  (4)  that 
the  appellant  had  in  good  faith  daimeda^right  to 
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do  the  act  complained  of,  and  that  ther^ore,  the 
joaticea  had  no  jurisdiction. 

The  jasticea  overruled  the  appeUant'a  con- 
tentions, and  held  that  the  hye-law  was  reaeon- 
able  and  valid;  that  the  off ence  was  aufficiently 
set  out  in  the  information,  which  disclosed  an 
offence — namelj,  a  breach  of  the  third  bye-law  ; 
that  the  appellant  did,  as  alleg^  in  the  informa- 
tion, sell,  hawk,  offer,  and  expose  for  sale  npon 
the  beach  and  foreshore  certain  articles  and 
things  otherwise  than  in  pursuance  of  an  agree- 
ment with  the  corporation,  and  that  the  claim  of 
right  set  np  1^  the  appellant  was  nnreasonable, 
and  such  as  could  not  exist  in  law. 

They  therefore  conTioted  the  appellant,  and 
imposed  a  fine  of  2s.  Gd.  and  14f.  ooste,  and  in 
defanlt  of  distress  fonrteen  days  imprisonment. 

The  qnestion  for  the  o^nion  of  the  court  was 
whether  the  jostioes  came  to  a  correct  deter- 
mination and  decision  in  point  of  Jaw. 

8.  S.  Emanuel  for  the  appellant. — The  point  is 
as  to  the  right  to  sell  and  hawk  articles  on  the 
beach,  and  raises  the  questiim  as  to  the  validity 
of  bje-law  No.  3,  which  was  made  under  sect  1  rif 
the  proTisional  order  1890.  The  l^e-law  is 
inTaud,  as  it  fpves  ^e  corporation  power  to  make 
any  i^reement  they  please  —  reasonable  or 
nni'eaaonable.  The  bye-law  was  made  under  a 
power  for  relating  the  sole  on  the  beaoh,  and 
not  for  prohiMtii^  it  idtogether,  and  until  tbe 
corporation  have  put  np  a  notice  they  cannot 
prevent  the  appellant  from  selling  on  any  part  of 
the  beach.  If  the  view  of  the  corporation  were 
correct  the  bye-law  would  be  one  for  prohibiting 
the  sale  altogether,  and  not  merely  for  regnlatin;; 
it.  The  corporation  never  set  up  any  notice  at 
all,  and  never  set  apart  any  part  of  the  foreshore 
as  mentioned  in  the  bye-law,  so  that  the  appel- 
lant was  summoned  for  that  which  is  not  an 
offence  under  the  bye-law,  unless  and  until  there 
has  been  a  plsioe  set  apart  by  notice.  The  b^ 
law  is  tUbra  vire$  and  oad,  and  the  oonviction 
under  H  ought  to  be  qnasbed. 

Clavell  Salter  for  the  respondents. — A  very 
similar  bye-law  was  considered  in  Gray  v. 
Silvester  {61  J.  P.  7241.  and  was  held  to  be  valid. 
[Lord  Alvkbstone,  C  J".— That  is  a  very  different 
case.  Th«e  seems  to  be  nothing  tiiwe  as  to  the 
making  ot  an  agreement.^  The  provision  requir- 
ing aai^rreement  is  nothing  more  than  a  provi- 
sion for  the  regulation  of  the  sale.  The  corpora- 
tion had  power  under  the  provisional  order  to 
regulate  the  selling  of  any  artlcie  on  the  beach, 
and  under  that  power  they  would  be  entitled  to 
make  a  bye-law  regulating  not  only  the  places 
where  tbe  selling  might  he  carried  on,  but  also 
the  persons  who  might  he  allowed  to  sell,  so  that 
the  requiring  an  agreement  from  such  persons 
^ould  be  in  accordance  with  tbe  powers  conferred 
upon  the  corporation.  [Chahnell,  J.— The  bye- 
law  does  not  merely  regulate  the  sale ;  it  says  that 
a  person  who  has  not  made  an  agreement  with 
the  corporation  shall  not  sell.  It  does  not  say 
what  the  agreement  is ;  if  the  agreement  were  set 
out  in  the  bye-law,  and  were  nnreasonable  then 
the  bye-law  would  be  invalid,  and  it  would  seem 
to  be  equally  so  if  it  required  an  agreement,  and 
left  it  to  the  corporation  to  say  what  the  agree- 
ment should  be.]  It  must  be  assumed  that  any 
agreement  required  by  the  corporation,  who  are 
owners  of  the  beach,  would  M  reaaonable,  and 


therefore  the  bye-law  is  not  rendered  invalid  by 
that  provision  requiring  an  agreement. 

Lord  Alvbbstone,  C.J. — We  are  clearly  of 
opinion  that  this  oonviction  cannot  be  supported. 
The  appellant  was  summoned  because  he  sold 
cockles  on  the  beaoh  without  having  an  agraa- 
ment  with  the  corporation.  I  express  no  opinion 
as  to  the  last  point  raised  by  counsel  for  the 
appellant,  whether,  before  any  person  could  Im 
summoned  under  the  hye-law,  a  part  of  tbe  beach 
or  foreshore  must  be  marked  out  by  the  corpora- 
tion by  a  notice  af&xed  thereon.  The  appellant 
was  not  summoned  under  that  part  (rf  the  bye- 
law  ;  he  was  summoned  for  selling  otherwise  than 
in  pursuance  of  an  agreement  with  tiie  OOTpora- 
tion.  I  think  that  Uie  hye-law  under  iriiien  tha 
appellant  was  summoned  is  bad  for  the  reascm 
that  it  withdraws  altogether  from  those  who  may 
have  to  iutwpret  it  and  consider  its  validity  any 
question  as  to  whether  the  agreement  referred  to 
in  it  is  a  reasonable  agreement  or  not.  It  puts  it 
in  the  power  of  tiie  corporation  to  make  any 
agreement  they  like ;  and  the  question  which  we 
have  to  consider  is  whether  a  bye-law  whicb 
reserves  to  the  corporation  the  right  to  refuse 
any  particolar  person  is  on  the  faoe  of  it  a  good 
bye-law.  I  think  it  is  not.  The  corporation  can, 
of  course,  deal  with  the  matter  by  altering  the 
bye-law.  I  think  that  this  bye-law  was  not 
warranted  by  the  Frovisionai  Order,  and  that 
this  conviction  ought  therefore  to  be  quashed. 

Da-BLINQ.  J. — I  am  of  the  same  opinion. 

Chahnbll,  J.— I  am  of  the  same  opinion. 

App«d  aUou?eiL    Conviction  quathed. 

Solicitors  for  the  appellant,  BpeeefUy,  Mun^fiurd, 
Rodgere,  and  Craig,  for  Lamport  and  Batiitt, 
Southampton. 

Solicitors  for  the  rspondents,  Lovell,  Son,  and 
Pifjield,  for  /.  and  W,  E.  i>rttttf,  Boamemouth. 


JU.  Uoiui  JforehS. 
(Before  Lord  Altbbstone,  G.J.,  Wbioht  and 

Bidlbt,  JJ.) 
Bex   w.  Abcubishop  of  Cantebbubt  ;  JB« 
Gobe  ;   Ex  parte  Gobham  and  Gabbktt 
(No.  2).  (a) 

Crown—Coats — Mandamus — Prerogative  writ  of— 
Bighi  and  liabiKiy  of  Crown  to  eoata—J»ri»aie' 
turn  of  eourt  to  give  cMte  io  or  againat  Crown  o» 
argument  of  nue  for  mandamus. 
The  oourt  has  no  jurisdiction  to  give  eo$t»  either  io 
or  againet  the  Crown,  when  the  Crown  appear* 
upon  (fce  argument  of  a  nUe  for  a  prerogativt 
writ  of  mandamus. 
The  rule  of  ihe  eommon  law  that  the  Crown  "never 
paid  nor  received  eo§i«"haM  not  been  alteredwiih 
regard  to  the  prerogaHve  torit  of  man  dam  ut, 
eithMT  by  the  Act  1  WiU.  4,  c.  21,  a.  6,  or  by  the 
exieting  rules  of  the  Supreme  Court. 
Application  as  to  costs  on  the  disohai^e  of  two 
roles  for  a  mandamus,  the  question  being  whether 
the  oourt  had  jurisdiction  to  order  the  applicants 
for  the  rules  to  pay  costs  to  the  Crown,  where  the 
Crown  had  appeared  and  had  successfully  shown 
cause  against  the  rules. 

Two  rules  nisi  had  been  obt^ned  directed  to 
the  ArchUshop  of  Ganterbuty  and  Ida  Vioa^ 

(^)BaporMd by  W.  W. Oan,  Xiq.^B«rrlM«r«t  Uw. 
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Goienl,  commanding  tbem  or  one  of  tiiem,  at  a 
oonrt  to  be  duly  holmu  in  the  matter  of  the  con- 
firmatdon  of  the  eleotion  of  the  Ber.  Canon  Gore, 
DJ>.,  to  the  BithMnrio  of  Worcester,  to  permit  or 
admit  to  appear  m  dne  form  of  law  Captain 
Gobbam  and  Ed<rard  Henry  Garbett  to  oppose 
ih»  C4»ifirmatd<m  of  the  eleotitm,  and  to  hear  and 
determine  nptm  snob  c^poaition  and  npou  tiie 
articles,  matters  and  proofs  thereof. 

The  roles  were  obtained  on  behalf  of  Captain 
Cab  ham  and  Hr.  Garbett,  and  notice  of  the  same 
was  directed  to  be  serred  on  the  dean  and  chapter, 
bat  there  was  no  similar  direction  to  serve  the 
Treasarj  on  behalf  of  the  Crown. 

Although  the  Crown  were  no  parties  to  the 
original  roles,  the  law  officers  of  the  Grown 
appeared  for  the  Crown  on  the  argnment  of  the 
roiee  and  showed  oanae  against  the  same,  and  the 
Arofabiahop  of  Canterbniy  and  bis  Yicar.General 
^tpeared  by  the  same  connsal  and  alao  showed 
cause  against  the  ndes. 

The  roles  were  disoharged  with  costs  to  the 
anhlHafaop :  (see  Sex  t.  ArwbUhop  </  CanUrbwy; 
Be  Oore  ;  Ex  parte  CoUtam  and  OarMt,  ante, 
p.  79),  but  as  it  was  anbmitted  on  behalf  of  the 
applicante  that  the  Crown  were  not  entitled  to 
moeiTe  coats,  the  matter  was  allowed  to  stand 
orer  for  farther  ai^oment  aa  to  whether  tiie 
court  had  jarisdiotiM  to  ordex  the  applioanta  to 
pay  ooata  to  the  Crown. 

i>an«]fct0er<f,  K.C.  (Jlforton  Smith  with  him)  for 
the  applicant  Garbett.  There  are  two  qaestions 
as  to  the  costs — first,  as  to  the  oosts  of  the  Grown ; 
and,  secondly,  as  to  the  costs  of  the  Archbishop 
and  Ticar-Creneral,  who  appeared  by  tiie  same  , 
oounael.  In  point  of  fact  the  Archbishop  and 
Vicar-Geneml  have  incurred  very  little,  if  any, 
costs,  because  their  case  had  been  taken  op  by  tbe 
Grown,  and  the  Grown,  throagh  the  Treasary 
Solicitor,  instructed  the  coansel  who  appeared  for 
them,  and  therefore  the  oosts  which  the  applioanta 
may  hare  to  pay  to  the  Archbishop  will  go  not  to 
the  Archbishop  but  to  the  Grown,  if  this  conrt  so 
directs ;  consequently,  they  stand  on  the  same 
footine  as  the  other  oosts  of  the  Grown.  With 
r^arato  the  costs  of  the  Grown,  the  Grown  were 
no  partiaa  to  tbe  original  mle,  aaA  th^ooly  eame 
in  to  show  canae.  Ibotd  Altkbbtohs,  O.J. — I 
do  not  think  that  makes  any  difEerenoe,  because  I 
think  this  role  onght  to  have  been  werni  on  the 
Crown.]  The  broad  proposition  ia  this,  that  apart 
from  an  Act  of  Parliament,  the  invariable  rule 
of  tbe  common  law  is  that  the  Grown  neither 
takes  nor  reoeiTes  costs,  and  that  as  it  istheKiof^'s 
prerogative  not  to  pay  oosts  to  a  subject,  so  it  ia 
beneaih  his  dignitgr  to  reodve  them . 

3  Blsckstone's  CoauMBtarias,  p.  400 ; 

CMtl^'s  FrcrogatfTss  of  the  down.  p.  310,  s.  B 

(Cost!); 
West  on  Extents,  p.  227  ; 
Mumin^'a  Praotioe  of  the  Ezofaeqner,  p.  69  ; 
FofrWs  Exohsqner  PraotiM,  vol.  2,  pp.  312-313. 

[Lord  Alvebstoiti:,  G.J.— The  whole  qaeation  is 
whether  the  modem  practice  has  alcered  the 
generttl  principle.]  The  practice  has  been  so 
uniform  and  so  consistent^  than  apart  from  an 
Act  of  Parliament  it  cannot  be  alteied : 

Bex  V.  JftlM,  7  T.  B.  367  ; 

Bex  V.  Coram,  1  Anstr.  50  ; 

Lord  AdweaU  t.  Lord  Dunglat,  9  C.  &  V.  178 ; 

Smith  T.  £arl  itf  Stair,  2  H.  L.  Cm.  807. 


[Lord  AlVBBSTONX,  C.J.— Do  you  suggest  that 
you  could  not  have  clumed  costs  against  the 
Crown  if  the  rule  had  been  made  absolute?] 
Tea ;  it  is  mutnaL  Tha  Crown  nether  pays  nor 
receivea  costs.  In  Xord  AdvoetOe     Sanution  (1 
Miacq.  46,  at  p.  55)  Irfurd  Broagham  stud  that 
"  according  to  an  inflexible  role,  we  cannot  mve 
costs  against  the  Crown."   In  Moore  v.  Bmith  (1 
E.  &  £.  597)  it  was  held  that  cwts  could  be  given 
to  the  Grown;  but  that  d^tended  on  statute — 
namely,  sect.  6  of  the  Snmmaiy  Jurisdiction  Act 
1857  (20  &  21  Yict  o.  43>— and  that  is  dearly 
shown  by  comparing  it  with  the  previous  case  of 
Beg.  v.  Beadle  (29  L.  T.  Bep.  O.  ».  76 ;  7  E.  &  B. 
402),  where  the  court  quashed  a  conviction  on  the 
ground  that  the  Court  of  Quarter  Seswons  had 
no  jurisdiction  to  award  costs  against  the  Crown, 
as  they  had  done.   Lord  Gamplwll,  G.J.,  speaking 
of  the  costs,  said  that  the  party  "  has  them  not  by 
comm<m  law;  and  there  is  no  enactment  giving 
them  to  him."  The  judgmentof  Lord  Granworth, 
L.C.,  in  iTaas  t.  JteynoMf  (21  L.  T.  Rep.  0.  S. 
137;  4  De  G.         G.  565,  at  p.  571),  is  to  the 
same  effect.   In  Beg.  t.  Burial  Board  of  Biehop 
Wearmoutk  (5  Q.  B.  Div.  67,  at  p.  72)  Sir  G. 
Jesael,  M.R.  discharged  a  mie  for  a  niandamw 
with  costs  against  the  Grown,  but  afterwards, 
upon  the  mistake  b^g  pointed  out  to  the  court 
and  on  further  argument,  the  court  held  that  they 
had  no  power  to  give  coats  a^nsb  the  Crown. 
Ih  MewM  V.  The  Queen  (48  L.  T.  B^.  1 ;  8  App. 
Gas.  339)  an  order  was  made  per  ineuriam  in  the 
court  below  that  costs  should  be  i>aid  to  the 
Grown,  and  they  were  eo  paid.   The  House  of 
Lords  reversed  the  decision,  and  ordered  the 
Grown  to  pay  the  costs ;  but  there  is  a  note  signed 
by  Lord  Blackbam  (8  App.  Caa.  353  n),  that  that 
was  done  solely  beoause  the  Crown  lutd  in  tbe 
court  below  received  ooata,  and  tiie  note  expressly 
says  that  the  case  is  not  to  be  dted  aa  a  preoedaut. 
That  ia  a  clear  admisnon  of  the  prini^ple,  which 
is  also  recognised  hif  the  House  of  Lords  in 
Jutticee  of  Middtetem  v.  The  Queen  (51  L.  T.  Rep. 
at  p.  520 ;  63  L.  J.  at  p.  517.  Q.  B.).   Tbe  only 
statute  which  gives  costs  in  mandamus  ia  9  Anne, 
c.  20,  which  only  deals  with  costs  where  the  rale 
is  made  absolute  and  where  there  ia  a  return.  He 
alao  referred  to 

Pringle  v.  Secretary  of  State  for  India,  40  Cb.  Div. 
288  ;  S.O.  Re  BoirAay  Civil  Fund  Act  18S2  ;  Eit 
parte  Pringle,  60  L.  T.  Bap.  796  ; 

Re  MilW  Ettate,  55  L.  T.  Bsp.  465  ;  3 1  Ch.  Div.  24 ; 

Vinn'a  Abr.,  vol.  6.  tit.  "  Costs,"  p.  322 ; 

Crown  Ofios  Bnlss  (1886),  No.  68 ; 

Tba  Preamble  to  tbs  Ciowa  Salts  Aot  1855  (18  ft  1» 
Viot.  0.  90). 

Bramwell  Davie,  E.C.  and  J3.  Whitehead  for 
the-applicant  Cobbam. 

Bisnrjf  Sutton  for  (he  Crown. — ^The  case  of 
3foor8  T.  Smith  (abt  sup.)  was  decided  on  sect.  6 
of  the  Summary  Jarisdiotion  Act  1857,  and  it  is 
contended  that  t^e  dootrioe  applied  to  (hat 
section  applies  equally  to  the  section  relating  to 
mandamm.  Under  the  words  in  that  section  it 
was  held  that  the  Crown  were  entitled  to  receive 
and  were  bound  to  pay,  costs  under  it,  whether 
they  were  represented  directly  or  indii'ectly  ;  and 
no  doubt  tbat  depends  on  the  statute.  The 
statute  on  which  the  case  depends  is  not  the 
atatnte  of  Anne,  but  1  Will.  4,  o.  21  (an  Act  to 
improve  the  proceedings  in  prohibitions  and  on 
Write  of  mandamtw),  s.  6.   That  section  provided  : 
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"  In  all  caaes  of  application  for  any  writ  of 
mandamu$  whataoever,  tbe  costs  of  such  appUca- 
tion^  whether  the  writ  shall  be  granted  or  refused 
.  .  .  shall  be  in  the  discretion  of  the  court,  and 
the  court  is  hereby  authorised  to  order  and  direct 
hj  whom  and  to  whom  the  same  shaU  be  paid." 
The  words  of  this  section  are  no  less  ffeneTBltiian 
the  words  of  the  section  under  which  Moore  v. 
8mUh  (uM  f  tQ}.)  was  decided.  Sect  6  of  1  Will  4, 
c.  21,  was  repealed  br  tbe  Statute  Law  Berision 
Act  of  1881  (44  &  45  Tict.  c.  59),  but  sect.  6  of 
the  repealing  Act  provided  that  "The  enact- 
ments relating  to  the  making  of  rules  of  court 
contaiaed  in  the  Supreme  Court  of  Judicature 
Act  1875,  and  the  Acts  amending  it,  shall  extend 
and  apply  to  all  matters  with  respect  to  which 
rules  of  procedure  or  general  orders  might  have 
been  made  under  any  enactment  repealed  by  this 
Act,  and  to  all  proceedings  by  or  agunst  tbe 
Crown."  Under  sect.  6  of  the  Act  1  'Wm.  4,  o.  21, 
costs  were  given  both  in  favour  of  and  against  the 
Crown.  In  Beg.  v.  Commissionera  of  Taxes  (8 
L.  T.  Eep.  0.  S.  155 ;  9  Q.  B.  (537)  and  in  Idian's 
ease  also  in  1846  (unreported)  costs  were  paid  to 
the  Grown,  as  I  have  found  by  inquiry  at  the 
Crown  O^oe,  though  it  does  not  appear  in  the 
report,  and  that  was  a  cam  of  manaamut  under 
that  Act.  [Wbight,  J.— I  have  no  donbb  there 
are  many  cases  in  "which  tiie  Crown  took  its 
costs  when  nobody  draiied  their  right.  Lord 
Altbbstomb,  C.J. — Have  yon  any  reported  case 
where  under  the  Mandamus  Act  the  Crown  got 
its  costs  ?]  No ;  I  know  of  none  where  the 
question  has  ever  been  raised ;  but  the  words  of 
sect.  6  are  as  wide  as  tbe  words  of  sect.  6  of 
20  &  21  Vict.  o.  43.  Since  the  Act  of  1881  the  rules 
came  into  force,  and  the  Rules  of  the  Sapreme 
Court  1883  were  applied  by  Order  LXVIIL  to  a 
certain  part  of  the  Grown  procedure,  including 
mandamus,  and  by  rule  2  certain  orders  were 
made  to  apply  to  all  civil  proceedings  on  tbe 
Grown  side  including  mandamus,  and  amongst 
these  Order  LXY.  as  to  costs.  Order  LX V..  r.  1 , 
provides  that  "subject  to  tlie  proriuons  of  the 
Acts  and  these  rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court  shall  be  in 
tbe  discretion  of  the  court  or  judge."  Nothing 
could  be  wider  than  that  rule.  Then  Order  300 
of  the  Crown  Office  Rules  1886  says : 
*' Order  LXY.  of  the  Rules  of  the  Supreme 
Court  (costs)  shall,  as  far  as  it  is  applic- 
able, apply  to  all  civil  proceedioge  on  the 
Crown  side  " ;  and  Order  301  applies  the  same 
order  to  all  criminal  proceedings  on  the  Crown 
side.  The  general  effect  of  these  orders  and  rules 
is  to  give  the  court  discretion  in  all  cases.  In 
Beg.  on  the  prosecution  of  tbe  Bolton  Union  v. 
Local  Government  Board,  in  1878  (unreported),  in 
Beg.  v.  Staines  Local  Board  (69  L  T.  Rep.  714). 
and  in  Beg.  v.  Secretary  of  State  for  War  (64 
L.  T.  Rep.  764;  (1891)  2  Q.  B.  326),  the  Crown 
ftot  their  coats  when  successful  on  a  writ  of 
mandamtu.  [Lord  AlvkbstonI!,  O.J. — Is  thero 
any  reported  ca^e  where  coats  have  been  given  to 
or  against  the  Crown  where  the  point  has  been 
raised  and  arauedf  llj  brother  Wright  and 
I  have  said  that  it  has  been  done  both  ways 
when  the  case  was  not  ai^^ned.]  I  have  no 
reported  case  where  the  point  hu  been  raised 
and  argued. 

Vancktoeris,  E.G.  referred  fo  sect.  299  of  the 
Public  Health  Act  1875,  which  gives  the  Local 


Government  Board  ooat$  in  certain  cftaes,  but  was 

not  called  on  to  reply. 

Lord  Altebstonz,  G.J.— We  think  the  Grows 
are  not  entitled  to  their  costs,  but  we  should  liWe 
to  go  through  aad  consider  tbe  authorities  and 
give  our  reasons,  because  the  matter  has  been 
brought  to  our  attention  in  a  formal  manner. 
But  we  are  all  of  opinion  that  the  archbishop  is 
entitled  to  his  costs,  and  we  will  give  oar 
reasons  for  deciding  that  the  Grown  are  not 
entitled  to  their  costs  on  another  day.  There 
will  be  one  set  of  costs  payable  to  the  archbishop, 
and  no  costs  of  this  aignment. 

Cur.  adv.  vult, 

March  3.— Lord  Alveebtose,  C.J.  read  the  iol- 
lowing  written  judgment  of  the  court  (Lord  Alver- 
stone,  G. J.,  Wright  and  Ridley  JJ.},  prepared  by 
Wright,  J. : — In  this  case  rules  niti  were  granted  at 
the  inatuice  of  the  prosecutors  Cobham  and  Gar- 
bett,  calling  on  the  Archbishop  of  Canterbury  and 
his  Yicar-Gieneral  to  show  cause  why  a  pren^fative 
writ  of  mandamus  should  not  issue  commanding 
him  to  hear  opponents  of  the  confirmation  of  Canon 
Gore  as  bishop-elect  of  the  diocese  of  Worcester. 
Notioe  of  the  rules  was  du«ofead  to  be  SBrred  on 
the  dean  and  chapter.  There  was  no  unular 
directicm  to  serve  the  Treasury  on  behalf  of  the 
Crown,  but  tbe  application  affected  the  rigbte  of 
the  Grown,  and.  in  onr  opinion,  the  Attorney- 
General  bad  a  clear  right  to  oppose  the  motion. 
Cause  was  shown  before  ns  by  the  law  officers 
appearing  on  behalf  of  tiie  Grown  without  objec- 
tion raised,  and  by  counsel  on  behalf  of  the  arch- 
bishop and  Yioar-General,  and  after  argument 
the  rules  were  disohai^ed,  costs  being  allowed  to 
the  archbishop.  The  only  question  remaining  to 
be  considered  is  whether  we  have  jurisdiction  to 
order  the  prosecutors  to  pay  costs  to  the  Crown. 
We  have  not  been  referred  to  any  case,  nor  have 
we  been  able  to  discover  any,  in  which  the  ancient 
doctrine  that  in  matters  at  common  law  the 
Grown  "  never  pud  nor  reouved  costs,"  as  it  >s 
laid  down  by  Lmd  Oampbell  in  Beg.  t.  Baadle 
(7  EL  &  Bl.  482).  in  acoordanoe  with  Se»  r.  MUn 
(7  T.  R.  367.  in  1797),  and  see  LordUdwe^te  t. 
Lord  Dunglas  (9  Gl.  &  Fin.  173,  in  1842),  and 
Smith  V.  Earl  of  Stair  (2  H.  L.  Gas.  at  p.  809,  in 
1849),  has  been  expressly  questioned  in  r^ation  to 
the  prerogative  writ  of  mantZamtu.  There  cer> 
tainly  have  been  some  instances  in  which  the 
doctrine  has  been  disregarded,  whether  from, 
inadvertance  or  otherwise  we  do  not  know;  but 
in  the  only  reported  cases  in  which  it  has  been 
considered  it  has  been  admitted  at  the  Bar. 
whether  in  favour  of  or  against  the  Crown;  and 
we  think  that  neither  the  Act  1  Will.  4.  o.  21,  a  6. 
nor  the  existing  rules  of  the  Supreme  Court,  have 
altered  the  law  as  affecting  the  present  case. 
We  must  not  be  understood  as  expressing  any 
opinion  either  in  relation  to  matters  other  than 
the  pmogative  writ  of  mandamus,  or  even  as  to 
that  writ  when  it  is  applied  for  by  or  against  the 
officers  of  exeontire  departments  of  tne  public 
serrioe  in  relation  to  their  statutory  or  other 
duties.  On  the  one  hand,  the  fact  that  statutea 
have  been  passed  proriding  for  payment  of  costs 
to  the  Grown  in  relation  to  Grown  specialties  (33 
Hen.  8,  c.  39),  and  by  or  to  the  Grown  upon  peti- 
tions of  right  (23  &  24  Yict.  c.  34),  or  upotx 
revenue  suits  (18  &  19  Yict.  c.  90 ;  and  22  &  23 
Yict.  c.  21),  proceedings  in  relation  to  onstMiu 

Digitized  by  Google 


Mir  31.  19Q8.J 


THB  LAW  TIMES. 


[Vol.  LXZZVI.-453 


K.B.  Dir.] 


NawBKiDOi  Bhoxdda  Bbbwbbt  Gokpaut  v.  Etaks. 
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<40  &.  41  Yict  c.  13,  8.  5).  and  upon  prooeedu»« 
bj  the  CommiBsioners  of  the  Admiraltj'  (27  &  28 
Vict.  c.  57,  B.  11 ;  28  &  29  Vict.  o.  124,  b,  2;  *nd 
Yict.  c.  78,  s.  5),  is  of  some  wei^t  as  an 
indication  that  express  legialatioa  waa  necesBary 
in  order  to  exdnde  the  rnle  of  the  oonim<m  law. 
On  the  other  hand,  as  incidoital  to  departmental 
administration  there  mast  often  be  litigation 
which  does  not  directly  affect  any  prerogative  of 
tiie  Crown,  and  as  to  which  no  gcod  reason  can 
be  assi^ed  for  the  denial  of  costs  to  the  Buocess- 
foL  party.  And  the  case  of  Ifoore  v.  Smith  (32 
L.  T.  Rep.  O.  S.  3U;  1  E.  i  E.  597,  in  1859), 
flnpDortB  this  view.  The  question  does  not  ariae 
in  this  case,  bnt  it  be  worthy  of  consideration 
whether  the  Statute  Law  ReviBion  and  Civil  Pro- 
cednre  Act  of  1881  (44  &  45  Yict.  o.  59),  a.  6,  gives 
power  to  make  ralKi  of  the  Supreme  Court  in 
relation  "  to  proceedinKa  by  or  against  the  Crown." 
The  words  are;»-imd/aet0  wide  enough  to  include 
power  to  malie  provision  for  costs,  but  it  m^  be 
that  the  decision  in  Be  MUVt  S§taU  (55  U  T. 
Bep.  465  i  34  Gfa.  Dir.  24),  shows  that  the  terms 
of  this  eeotion  cannot  be  oonatmed  so  widely  as 
to  raable  roles  to  be  made  binding  the  Crown  to 
pay  costs  in  all  cases.  We  agree  with  the  Court 
of  Queen's  Bench  in  Beg.  v.  Beadle  (u&t  tup.),  tiiat 
it  is  very  desirable  that  such  proviaion  should  be 
made,  and,  if  effectual  and  proper  provision 
cannot  be  made  by  roles  for  enfordng  payment 
of  costa  by  the  Crown,  the  matter  is  one  very 
proper  for  the  consideration  of  the  Legialature. 
In  uie  Crown  Suits  Act  and  the  Petition  of  Bight 
Act  a  Bpecial  procedure  is  provided,  but  in  the 
Costoma  and  Admiralty  Acts  a  simple  declaration 
of  liability  was  regarded  ae  sufficient.  In  the 
present  case,  for  the  reasons  which  we  have  given, 
we  cannot  make  any  wder  for  payment  of  ooste 
to  the  Crown.  Judgment  ftecordingly. 

Solicitor  for  the  applicant  Garbetfc.  B.  2Wd. 
SdioitoTs  for  the  applicant  OoMiam.  Wain- 
Wright  and  Co. 
SoUmtor  for  tiie  Crown.  The  Treaeury  Solicitor. 


March  4  and  5. 

(Before  Lord  Altbbstosb,  C.J.»  Dablinq  and 
Ghahhbll,  JJ.) 

Nkwebidgb  Bhondda  Bbewebt  Goupaht  v. 

Evans  (a) 

Inland  Bevenue — Beer  —  War  tax  —  Conditional 
contract  of  sale — Incidence  of  tax  —  Custome 
Conaolidation  Act  1876  (39  &  40  Vict.  c.  36),  a.  20 
—Finance  Act  1900  (63  Viet.  c.  7).  t.  8. 

By  ae^.  20  of  the  Cuatoma  Conaolidation  Act  1876, 
a$  applied  by  aect.  8  of  the  Finance  Act  1900,  the 
new  esedee  duty  on  beer  impoaed  by  the  latter 
Act  may  be  added  to  the  contract  price  of  the 
beer  tchere  the  contract  or  agreement  for  the  aale 
or  delivery  of  the  beer  duty  paid  wou  made 
before  the  paaaing  of  the  Act. 

An  agreement  under  which  the  purchaaer  u  bound 
to  buy  hia  beer  from  a  certain  brewer,  provided 
Oie  latter  ia  vnlling  to  eeU  it  to  him  duty  paid, 
■at  a  certain  price  ia  not  a  contract  for  the  aale 
or  delivery  of  the  beer  wiOiin  aeet.  20.  The 
contract  for  aale  in  aueh  caae  ia  made  only  when 

(<■>  Baponad  hjJ.  AaouK'  Stuhab,  fiaq.,  B«rrlatMvu-L»w. 


the  order  for  the  delivery  cf  hevr  ii  ginen  to 
brevoer  in  pviraua/nct  of  Me  eondihonal  agree- 
ment, and,  tf  aiM&  oroar  wot  given  afier  Gie 
paaaing  of  the  Finance  Act  19W,  the  brewer  i$ 
not  entitled  under  aect.  8  to  add  the  new  duty  to 
the  price  payable  by  the  purchaaer  though  the 
eonaitional  agreement  waa  made  before  it. 

This  was  an  appeal  from  the  jndgment  of  the 

learned  County  Court  judge  of  Glamoi^fanalure 
diamiaain^  the  action. 

The  claim  of  the  plaintiffa  was  that  the  defen> 
dant  should  pay  them  201.  13a.  for  balance  of 
goods  sold  and  delivered  from  June  1900  to  April 
1901  inclusive,  or,  in  the  alternative,  that  he  should 
pay  them  the  same  amount  for  the  war  tax  paid 
by  the  plaintiffs  for  the  defendant  by  hia  request 
or  aa  otherwise  payable  by  the  defendwit— 
namely,  826  barrels  of  beer  at  6d.  per  barrel. 

The  plaintiffa  were  brewers,  and  the  defendant 
was  the  tenant  of  a  "  tied  "  house  let  by  them  to 
him.  The  defendant's  publio-houBO  was  known  as 
the  Tnrbnrville  Arma,  and  was  held  by  him  iot  a 
term  of  fourteen  years,  ander  a  lease  dated  the 
18th  May  1899,  at  a  rent  of  1501.  a  year. 

The  material  covenants  of  the  leaae  for  the 
purposes  of  this  case  were  aa  follows : — 

The  tenant  will  not  dorlag  the  said  term  herdsy^ 
granted  convert  the  aaid  meaanage  oe  piiblio*boiiBa  into 
a  private  dwelUng-boQBe,  bat  will  keep  the  said  msBan- 
»ge  open  aa  a  liconwd  ion,  tavern,  or  publio-hooae,  and 
will  nae  hia  best  endaavoora  to  prcaarve  and  extend  tiw 
trade  and  oonneotioa  tbareof,  and  will  not  aairj  on  or 
aoffer  to  be  carried  on  upon  any  part  of  the  aaid  pra- 
miaea  aaj'  trade  or  bnaineis  other  than  the  trade  or 
bnaineia  of  an  innkeeper  or  publican.  .  .  .  And 
also  that  the  leaaae  ahali  and  wUl  from  time  to  tiflM  and 
at  all  timea  dozing  this  demlaa  and  aa  often  aa  oooBBkn 
aball  require  pnnbaaa  -of  and  from  the  Newbridge 
Bhondda  Brewery  Company  Limited,  their  anooeaaots 
and  aaaigna,  all  the  ale,  beer,  and  porter,  and  other  malt 
liqnora  (exoept  apirlta)  that  shall  be  drawn,  sold,  or 
diapoaed  of  on  or  opon  the  aaid  damiaed  promiaaa, 
whether  the  lama  ahall  be  oonanmed  on  the  pramiaea  or 
not,  and  if  the  aaid  oompany  ahaU  deal  in  and  be  willing 
to  aap^  the  aame  of  a  qoality  aqoal  to  that  anp|died 
by  them  to  thrtr  onatomcra  and  at  the  piioaa  aat  fortii 
in  the  aahadak  hereto ;  and  alao  that  the  laaaaa  ahaU 
not  deal  or  oontraot  with  ao^  peraon  or  peraona  for  ala, 
beer,  porter,  or  other  malt  liqnwa  (axoept  apitita)  to  be 
BO  aold  or  drawn  in  or  upon  the  aaid  demiaed  premiaaa 
or  any  part  thereof  withont  the  oonaent  in  writing  (A 
the  leaaora,  and  in  oaae  of  aoy  breaoh  of  the  covenant 
lastly  hereinbefore  ezpreaaed  on  the  part  of  the  leeaee 
the  leBaee  ahall  and  will  pay  to  the  aaid  oompany  the 
Bom  of  II,  a  barrel. 

By  the  aohedule  of  prioesi  the  price  of  "  fresh 
beer  brewed  by  the  suooeBBors  or  Barigna"  was 
fixed  at  308.  a  barrel. 

By  aect.  6  of  the  Finance  Act  1900  (63  Yict 
c.  7}  an  additional  tax  of  la.  per  barrel  waa  put 
upon  fresh  beer. 

On  the  24fch  May  1900  the  plaintiffs  sent  to  the 
defendant  the  following  notice : 

We  beg  to  inform  yon  that,  in  oonseqnenoe  of  the 
Chivammtnt  impoaing  npon  brewera  an  extra  duty  of  It. 
par  barrel  towarda  defraying  part  of  the  exoeptional 
expenditnie  now  going  on  in  Sonth  AMoa  thia  oompat^ 
have  deoided  to  bwr  a  part  of  anch  extra  beer  duty,  and 
will  therefore  debit  yonr  aooonnt  at  the  rate  of  6d.  per 
barrel  aa  a  war  tax  on  and  after  the  lat  Jane  next, 
althoQgh  entitled  to  charge  the  extra  dnty  aa  and  from 
the  6th  March,  in  aofcrdasoe  with  the  Finanoe  Bill. 
We  teoit  jon  will  aee  the  faimaaa  of  thia  arrangement. 
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and  bop«  GowoaM&t  will  woi  •••  ihtir  way  daw 
to  take  off  thin  apMial  dnl^,  wkm  aatUts  will  nrart 
back  to  fibs  ordiiuirT  prioML 

The  facta  aa  found  by  the  County  Coort  judge 
wen  aa  follows  ^— 

The  plaottifls  supplied  826  barrels  of  beer  to 
the  defendant  from  tae  1st  June  1900  to  the  end 
of  April  1901  inclusive. 

These  barrels  of  beer  wwe  supplied  from  time 
to  time  in  pursuance  of  apecifio  orders  given  by 
the  defendant  to  the  plaintiffs  on  each  occaiiion 
for  varying  quantities. 

In  respect  cl  these  barrels  defendant  had  paid 
the  scheduled  price  of  SOs.  per  barrel,  but  the 
phintiffa  claimed  in  addition  that  th»  defendant 
ahoold  pi^  id.  per  barralt  being  &  prmtortion  oC 
the  tax  impoaed  on  beer  by  the  Jlnanoe  Act 
1900. 

The  learned  Gounfy  Court  judge  held  im  these 
facts  that  there  was  a  fresh  contract  in  respect  of 
each  order ;  that  all  the  lease  did  was  to  fix  the 
price ;  and  that  the  contract  did  not  c^me  within 
the  purview  of  sect  20  of  the  Customs  Con- 
solidation Act  1876,  which  is  applied  by  sect  8  of 
the  Finance  Act  1900  to  the  extra  neer  duty 
imposed  by  sect.  6  of  that  Act. 

Customs  Coneolidation  Act  1876  (39  &  40  Yiot. 

0.36): 

Seot.  20.  In  the  event  of  any  inoreass,  dsoreaae,  at 
repeal  of  dntias  of  onstoma  ofaargeable  npon  a&j  goods 
or  oommoditiea  after  the  making  of  may  oontiaot  or 
agreemsnt  for  the  nle  or  delivery  of  siioh  goods  doty 
paid,  it  ahall  be  lawf nl  for  the  seller  in  oau  ■ooh  incraaas 
shall  aoome  before  the  olearanoe  and  delivery  from  lbs 
Winhonse  of  snoh  goods  at  saeh  iBcrsasad  dntgr  and 
after  payment  thcteof  to  add  so  mooh  mon^  to  the  ooa- 
tract  prioe  as  will  bs  eqnivalont  to  snoh  innrsaie  of 
da^,  and  he  elutll  bs  entitled  >to  be  pidd  sad  to  sos  for 
and  reoover  the  same.  .  .  . 

Finance  Act  1900  (63  Tict  c.  7) : 

Seot.  8.  Seotion  20  of  the  Cnetome  Consolidation  Aot 
1876  (wfaieh  has  reference  to  the  effect  of  ohaages  of 
duty  on  ezistlDgflontraots)  shall  ttpflj  to  the  impoaition 
of  new  duties  ae  well  aa  to  the  inoreasea,  deoreaeea,  or 
repeals,  and  as  ao  amended  shall  app^  to  dntiea  of 
sxciie  as  wall  aa  duties  of  onatoma,  with  the  anbatito- 
tian  in  tiie  oaae  of  exeiaa  dn^  on  beer  of  the  time  of  the 
ofaarga  of  the  duly  for  the  time  of  tin  ebaiaaoe  and 
dsHTsry  from  the  warahousa. 

A,  T.  Lav>rence,  K.C.  (Loehnis  with  him) 
for  the  appellants.  —  The  point  taken  by 
the  learned  County  Court  judge  against  us 
is  tiiat  the  c<nitract  for  the  sale  of  the 
beer  was  not  made  before  the  paaung  at  the 
Finance  Act  1900.  He  held  that  the  contract  for 
the  sale  was  made  when  the  order  was  f^ven  for 
the  delivery  of  so  many  barrels.  The  whole 
question,  tiaen,  is,  Does  this  lease  constitute  a 
contract  for  the  sale  of  this  beer  P  The  County 
Court  judge  says  all  it  does  is  to  fix  the  price  of 
the  beer,  but  that  the  contract  of  sale  is  made 
when  each  order  for  delivery  is  given.  [Chan- 
NELL,  J. — The  lease  does  not  fix  even  the  price. 
You  are  not  bound  by  it  to  supply  beer  at  30s. 
a  barrel.  If  for  auy  other  reason — say  increase 
of  cost  of  prodnctiou — you  found  you  could  not 
profitably  supply  fresh  beer  under  say  32«.  per 
barrel,  you  could  say  to  the  defendant :  "  You 
must  either  take  it  at  that  price  or  not  at  all." 
The  contract  only  applies  as  long  as  you  are 
willing  ^  to  supply  the  beei;  at  the  price  men- 
tioned in  the  lease.]    That,  no  donbtt  is  true. 


If  we  refuse  to  snpply  tbe  beer  at  30s.  a  barrel, 
we  evade  the  oontraot  by  condition  subse- 
quent, but  the  fact  that  we  can  by  condition  sub- 
sequent  evade  the  contract  does  not  prevent  this 
being  a  contract  until  we  do  so  evade  it.  I 
subiut  that  the  true  view  of  this  lease  is  that  it 
is  a  oontraot  between  the  parties  for  the  letting 
of  the  honse  and  the  supply  of  beer  for  consump- 
tion in  that  house.  And  the  tenant  not  merely 
agrees  to  take  the  house,  bnt  he  fm^rees  to  pur- 
onase  from  the  brewery  company  all  the  ale, 
beer,  and  porter  that  shall  be  drawn,  sold,  or 
disposed  01  npon  the  premises.  Now,  the  word 
"  purohase  "  connotes  sale — ^there  cannot  be  such 
a  tiling  as  a  purchase  without  a  aale — and  when 
the  lenee  covenants  with  the  lessor  to  purchase^ 
there  if  necessarily  a  corresponding  promise  on 
tiieparfc  oi  the  covenantee  to  adL  [Ghankell,  J. 
—There  wonld  be  if  the  lease  did  not  say  the 
contrary,  but  this  lease  does  say  the  oontraty.} 
I  think,  if  these  words  "  willing  to  supply  "  are 
looked  at  closely,  it  will  be  seen  that  what 
they  point  at  is  the  possibility  of  the  lesson' 
ceasing  to  deal  in  the  commodity.  The  schedule 
inclades  not  merely  their  own  beer,  but  a  ^-arie^ 
of  malt  liquors  brewed  by  others.  This  is,  I 
submit,  a  contract  for  the  "  sale  or  delirei^  " — 
the  words  of  the  section  are  in  the  alternative — 
of  beer,  and  the  contract  was  made  before  the 
Aot  i  ergo,  it  comes  within  the  provisitms  <rf 
Beot20of  theAotof  1876  asapplied  by  sect.  8<tf 
the  Act  of  1900. 

Bcmkey  for  the  respondent. — Before  atatii^ 
my  contention  on  the  oonstruotion  d  the  sections 
referred  to,  I  wish  to  point  out  that  aect.  20 
of  the  Oostoms  Ccmsoiidation  Act  1876  is  repealed 
by  sect.  10  (4)  of  the  Finanoe  Act  1901,  and 
I  think  the  w<n^  of  the  substituted  enactment 
throw  some  light  on  the  meanii^  sect^  2fk 
The  snlwtitut^  words  are  as  follows :  "  Where 
any  new  customs  import  duty  or  nsw  ex<^ 
duty  is  imposed  or  where  any  customs  import 
duty  or  new  excise  duty  is  increased  and  any 
goods  in  respect  of  which  the  dat^  is  payable 
are  delivered  after  the  day  on  which  the  new 
or  increased  dnty  takes  efEect  in  pursuance  of 
a  contract" — ^notnnder  a  contract  for  their  sale — 
"  made  before  that  day,"  &c  Kow,  if  the  words 
of  sect.  20  had  been  "  in  pursuance  of  a  contract 
made  before  the  Act  was  passed,"  I  should  have 
nothing  to  say.  But  the  words  of  sect  20  are 
"  the  making  of  any  contract  or  agreement  for 
the  sale  or  delivery  of "  beer  dnty  paid.  The 
County  Oonrt  judge  has  found  that  here  the 
wmtract  for  the  sale  or  delivery  of  the  beer  was 
made  only  when  the  orders  to  deliver  it  were 

S'ren,  and  these  were  given,  not  befon*,  but  after 
e  Aot  <d  1900  was  passed.  All  that  the  lease 
amounted  to  vras  an  agreement  that,  as  long  aa 
the  lessors  were  willing  to  sell  beer  at  30s.  a  barrel, 
the  leasee  was  bound  to  buy  his  beer  from  them. 
That  was  not  a  contract  for  the  sale  of  beer.  It 
was  merely  a  contract  as  to  the  price  at  which 
the  beer  was  to  be  sold.  [Chanheli.,  J. — ^It  was 
not  even  that.  It  was  merely  an  agreement 
giving  the  lessors  the  right  to  supply  the  beer  at 
a  certiun  price  if  they  chose  to  do  so.]  Yea;  I 
am  putting  the  case  sgainsb  me  higher  than  I 
shomd.  All  I  wish  to  must  npon  u  that  there 
was  no  contract  to  sell  the  beer.  Until  the  <vder 
forbewwas  actually  given  there  was  no  contiact 
of  sale.  The  cert^  evidence  of  that  is  that  tiie 
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«ppeUantB  ooald  not  prove  the  aale  by  patting  in 
the  lease. 

Lawrence,  E.G.  in  reply. 

Lord  Alvbbstohb,  G.J. — In  this  case  we  think 
that  the  Conntjr  Coart  judge  has  come  to  a  right 
-conclusion,  and  aubstantially  we  ^ree  with  the 
^ond  which  he  has  taken.  The  claim  of  the 
-wpellanta  is  that  nnder  sect.  20  of  the  Act  of 
1&76,  which  is  attracted  to  the  new  duty  nnder 
the  Act  of  1900  sect.  8  of  the  Finance  Act  190U. 
the  brewer  is  entitled  to  throw  the  whole  It.,  and 
therefore  the  6d.  which  he  churned  in  this  case, 
vpon  the  publican.  We  think  that  sect.  20  of  the 
Act  of  1876  was  meant  to  apply  to  the  case  in  which 
there  was  a  matnal  obligation,  fixed  prior  to  the 
imposition  of  the  duty  contemplated  by  that 
section,  to  sell  on  the  one  hand  and  to  purchase 
on  the  other.  Now,  in  this  case  tbt  contract  in 
the  lease  is  that  the  tenant  shall  parchase  from 
the  plaintiffs  all  the  ale,  beer,  and  porter  which 
shall  be  drawn  or  sold  or  disposed  of,  whether 
the  same  shall  be  consnmed  ou  the  premises  or 
not,  if  the  company  shall  deal  in  and  be  willing 
to  supply  the  same  at  a  quality  equal  to  that  snp- 
plied  by  them  to  their  castomers,  and  at  the  prices 
eet  forth  in  the  schedale.  Tbierefore  we  think 
that,  there  being  that  right  on  the  part  of  the 
brewery  company  to  say  that  they  will  not  wipply 
at  those  prices  it  they  ohooM  to  do  so,  it  is  impos* 
eible  to  aay  ^t  thiftt  was  one  of  the  oontraots 
which  oame  within  sect  20  of  the  Act  of  1876.  I 
was  for  a  time  rather  impressed  with  the  ai^a- 
meat  of  Hr.  Lawrence  that  the  brewer  in  tbis 
■case  was  merely  a  condnit  pipe  for  enabling  the 
Revenue  to  collect  from  the  publican  the  duty  of 
1>.  I  think  that  is  not  the  true  view;  I  think 
that  that  really  depends  upon  the  same  question 
of  whether  there  was  or  was  not  a  contract  under 
which  one  was  bound  to  receive  and  the  other 
bound  to  deliver  at  that  price,  and  that  it  was 
to  that  class  of  obligation  that  the  statute  of 
1876  was  intended  to  apply.  For  these  veaaons 
we  think  the  appeal  must  be  dismissed. 
DARLiHa,  J.— I  agree. 

Gbankell,  J.— I  agrees  It  the  appellants  had 
flued  on  implied  contract  th^  might  possibly 
hare  ancceeded. 

Lawrence,  E.G.  —  They  wished  to  raise  this 
P*^''*  Appeal  diemiettd. 

Solicitors  for  the  appellants,  Qodden,  Son,  and 
Holme,  for  Davies  and  Co.,  Pontypridd. 

SoUoitori  for  the  respondent.  Wrentmore  and 
tSon,  for  Edward  WiUiamt  and  Co.,  Pontypridd. 


KING'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Tueaday,  Feb.  18. 
(Before  Weight.  J.) 
Be  Weibkiko  ;  Ex  parte  Tux  Tbxtstu  v.  Nobth 
LoKBON  Gbouhds  Oompaht  Limitkd.  (aj 

Banbruptey  —  Baildii^  agreement  —  BuUder*» 
plant  "  to  ie  deemed  annexed  to  the  freehold " 
— Bav^mMiey  of  builder— Order  and  aiepMition 
—BankrupUy  Aet  1883  (46  St  i7  Viet.  e.  bH), 
e.  44,  tub'9.  3. 

The  bankn^t  was  a  bmilder,  and  had  entered  inio 

((I)  Baportad  hf  J.  Ahwtl  Tbiosald,  Xsq.,  BwrfaMF«tX»w. 


a  building  agreement  with  the  reapondent  com' 
pany  to  erect  houeee  on  land  of  which  they  were 
tlu  freeholdare. 

The  agreement  provided  that  aU  platrf  and  mate- 
rial t  upon  the  premiset  "  were  to  be  deemed  io 
be  annexed  to  iiie  freehold." 

A  receiving  order  having  been  made  againet  the 
builder  faUoioed  by  adjudication  in  hankru^cy : 

Held,  that  the  loose  plant  and  materiaU  on  the 
land  at  the  date  of  the  receiving  order  were  in 
the  potteaeion,  order,  or  diijyoeitwn  of  the  bank' 
rupt,  in  hie  trade  or  bueineaa,  by  the  coruent 
and  permieaion  of  the  true  owner,  the  freeholdera, 
under  euoh  cireumataneea  ^Mi  he  woe  the 
reputed  owner  thereof,  and  pawed  to  the  iruatee 
in  barikn^tey. 

Be  Ginger;  £r  parte  London  and  Umvarsal 
Bank  (76  L.  T.  Rep.  808]  applied. 

This  was  a  motion  by  the  trustee  in  the  bank- 
raptcy  of  J.  J.  Weibking  for  a  declaration  that 
certain  plant  and  materials  on  land  of  which  the 
respondent  company  were  the  freeholdei*B,  were 
property  to  which  the  trustee  was  entitled  as 
being,  at  the  commencement  of  the  bankruptcy, 
in  the  order  and  disposition  of  the  bankrupt 
under  snch  circumstances  that  the  bankrupt  was 
the  repnted  owner  thereof. 

This  case  oame  first  before  the  oonrt  <m  the 
27th  Jan.,  and  is  reported  on  another  point :  {Be 
Weibking ;  Ex  parte  The  Trustee  r.  Hartley,  86 
L.  T.  Hep.  24).  It  was  then  adjourned  in  order  that 
the  present  respondents  might  be  made  parties. 

On  the  23rd  July  1901  the  bankrupt  entered 
into  a  building  agreement  with  the  North  London 
Grounds  Company  Limited  to  erect  &tty  honsee 
on  land  of  which  tfa^y  were  the  freeholders. 

This  agreement  provided  {inter  alia)  as  follows : 

CUuis  IS.  That  WubkiBg  was  to  be  deemed  feanant  at 
wiU  to  tiie  freeholders  ot  th«  laud  natil  thfllflasastlwrdn 
agreed  to  be  gcmnted  oa  oompletion  of  the  housss  should 
h>Te  been  gnnted. 

CUnw  17.  Ttiafc  nil  bnilder*'  ereotitma,  building: 
nuteriftU,  aod  plant  on  the  eaid  land  ooold  be  taken 
poem— ion  of  b;  the  lenor  in  the  event  oC  the  tenant 
nutkiog  ditfanlt  in  eieotiiig  any  of  the  hooses,  and 
thsMopoD  the  ■grcement  was  to  osase,  but  witiunt 
pnjadioa  to  the  freeholdet's  rif  hi  of  aotiw  for  rent,  &o., 
ot  ia  TMpaot  of  aoj  breaoh  by  the  tenant. 

Clause  18.  That  all  materiaU  and  plant  brought  upon 
the  said  premises  were  to  be  deemed  to  be  annexed  to 
the  freehcJd,  the  tenant,  however,  being  pTCn  the  option 
of  pncohaaing  the  freehold. 

On  the  17th  Aug.  1901  a  receiving  order  was 
made  against  the  bankrupt  on  his  own  petition 
followed  by  adjudication. 

The  trastee  in  bankruptcy  disclaimed  the  build- 
ing agreement. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52), 
s.  44,  Bub-s.  (iii.^)  provides  as  follows : 

The  piopertf  of  the  baakmpt  diriiible  amooget  his 
creditors,  and  in  tbis  Aot  referred  to  ai  the  property  of 
tbe  baakrnpt,  eball  oompitae  the  following  particulars  : 
All  gooda  being  at  the  oommenoement  of  the  bank- 
raptcy,  in  the  poaaeaaion,  order,  or  disposseeaion  of  the 
baAktopt,  ia  hie  trade  or  bniiaess,  by  tbs  oonaeat  and 
permiisioa  of  the  true  owner  onder  aooh  oiraomataauea 
that  he  ia  the  reputed  owner  thereof. 

H.  Beed,  K.C  >  Muir  Mackenzie,  and  A.  A. 
Hudson  for  the  trustee  in  bankruptcy. — The  free- 
holders had  a  legal  right  to  these  chattels  under 
the  bnildii^  agreement  {Beevee  v.  Barlow,  50 
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L.  T.  Bep.  782 ;  12  Q.  B.  DIt.  436),  bat  that 
Hgreement  did  not  operate  to  vest  them  in  the 
freeholders  for  all  pnrpoBes,  although  as 
between  them  and  the  bmlders  they  ware  to  be 
deemed  to  be  annexed  to  the  freehold.  They 
were  at  the  commencement  of  the  bankraptcy,  so 
far  as  those  dealiog  with  the  bankrupt  could  tell, 
in  the  poaeeasion  <n  the  bankrupt  in  his  trade  or 
bonnesa  with  the  consent  of  the  true  owners,  the 
freeholders,  and  they  vest  by  virtae  of  sect.  44  of 
the  Baokmptoy  Act  in  the  traatee.  The  fact 
that  the  freeholders  had  to  leave  them  in  the 
po— Pillion  of  the  bankmpt  tor  the  purpose  of 
erecting  the  honeee  aocording  to  the  bntlding 
agreement  makes  no  difference  if  his  possession 
waa  1^  the  consent  of  the  tme  owners  under  such 
oireaniBtauoee  as  to  raise  the  repatationof  owner- 
ahip: 

R«  Oinger ;  S»  parte  London  and  Vaiverial  Bank, 
76  L.  T.  B«p.  808 ;  (1897)  2  Q.  B.  461. 
BeddaU  a,nA  S.  B.  JBarU  for  the  North  London 
Grounds  Company  Limited.— The  case  of  Be 
Ginger  {ufri  tup.)  was  a  case  under  the  Bills  of 
Sale  Act,  and  has  no  application.  Here,  by 
Tirtue  of  clause  18  in  the  bailding  wreement,  the 
ohattela  became  annexed  to  the  neutcdd,  and  the 
Bills  of  Sale  Acts  do  not  apply : 

Brotcn      Bateman,  15  L.  T.  Sip.  C5B  ;  L.  Rsp.  2 
0.  P.  272 ; 

tx  parl«  NmoUt  j  Be  Garrud,  44  L.  T.  R«p,  5  ;  16 
Oh.  Dir.  522 : 

Blake  t.  hard,  16  W.  S.  lOS. 
The  order  and  disposition  clause  does  not  apply, 
beoanse  the  freeholders  are  not  to  be  deemed  the 
tane  holders  until  they  exercise  their  right  of 
entiT,  for  until  then  the  bnilder  has  the  use  of  the 
ohattela  for  the  purposes  of  carrying  out  the 
building  agreement.  The  trustee  in  bimkruptcy 
can  only  take  subject  to  the  rights  of  the  xree- 
holdan  under  tiw  building  agreement : 

Sm  parte  Newitt ;  Be  Garrud  (u&i  tup.). 
WsiaBT,  J.  —  In  my  opinion  thid  case  is 
goTerned  by  the  principle  of  Be  Ginger  {vbi  eup.). 
In  the]>reBent  case  the  freeholders  had  a  clause  in 
the  building  agreement  which  annexed  to  the 
freehold  nnconwtionally  all  materials  and  plant 
brought  on  to  the  premises,  and  therefore  in  a 
geaml  sense  they  were  the  tme  owners  of  the 
materials  and  plant.  Then  by  the  same  instru- 
ment which  gave  them  the  ownership  of  the 
chattels  they  consented  to  their  remaining  in  the 
possession  of  the  builder  as  if  the  builder  were 
the  true  owner.  That  being  bo,  aocording  to  the 
principle  laid  down  in  Be  Oinger  {ubi  $up.),  the 
assent  given  at  the  time  of  making  the  instrument 
operates  aS  an  assent  for  the  purposes  of  the 
doctrine  of  reputed  ownership.  That  being  so.  1 
think  the  trustee  has  made  out  his  case.  Of 
oonrae  my  judgment  does  not  apply  to  any  plant 
or  materials  that  had  been  built  into  and  Decome 
part  d  the  houses  at  the  date  of  the  act  <^  bank- 
rnptt^.  It  only  applies  to  the  plant  and  materials 
whioh  ware  loose  on  the  premises  at  that  date. 

8<diciton :  Brabjf  and  Maedonald ;  Croft  and 
Mortimer. 


Monday,  AprU  21. 
(Before  Wbiobt,  J.) 
Be  JuKW ;  Ex  porfe  Tas  OFnoxAX.  Bbciztek 
V.  VIThitfibld.  (a) 

Bankruptcy — Act  of  hankn^tey — Aeeignment  of 
whole  property  for  pan  dAt  —  KwaviAtdge 
by  aeeignee  ef  exiatenee  ef  other  erediUera — 
SaiOenwtey  -^et  1883  (46  Jt  47  Viet.  e.  52)» 
ee.4,nih-r.Hb),  40. 

Beet,  49  of  the  Bankruptcy  Act  1883  doee  not 
protect  a  creditor  who  takee  over  the  whole  ef  a 
aeUor*f  property  in  eonstderation  of  a  peat  debt, 
wifh   laiowUdge   of   the   exiatenee  <^  otter 

S&eara  v.  doddard  (74  X.  T.  Bep,  128 ;  (1896)  1 
Q.  B.  496]  dittinguiehed. 

This  was  a  motion  by  the  official  reo^ver,  the 
traatee  in  bankruptcy,  for  a  declaration  thai 
the  busfer  or  delir«ry  by  the  bankrupt  to  the 
respondent  id  certain  oaba.  horaee,  and  haraess* 
waa  fraudulent  and  vi^  and  an  act  of  baakTupt(7 
under  sect.  4,  snb-aeot  1  (6),  of  the  Bankraptcy 
Act  1883. 

The  bankrupt  waa  a  oab  proprietor,  and  was 
the  owner  of  a  number  of  oabe,  horaea,  and 
harness. 

The  respondent  was  also  a  oab  proprietor,  and 
the  bankmpt  had  from  time  to  time  purchased 
horses  from  him,  and  early  in  Aug.  1901  the 
bankrupt  was  indebted  to  the  respondent  to  the 
amonnt  of  1511.  5s. 

At  that  date  the  bankrnot  was  beine  pressed 
by  the  petitioning  creditors,  who  declined  to 
supply  him  farther  with  com.  The  respondent, 
who  was  aware  of  the  existence  of  other  creditors* 
about  the  5th  Aug.  arranged  with  the  bankraptto 
take  hia  whole  atask  ol  oabs,  horaee,  and  haraeia 
in  8aUs&cti<»i  of  hia  debt  It  waa  foitlwr 
arranged  that  this  stock  should  be  sold  and  that 
the  balanoe  after  satisfying  the  debt  ahoald  be 
handed  to  the  bankrupt. 

The  receiving  order  was  made  on  the  10th  Oct 
and  was  followed  by  adjudication  in  haok- 
niptcy. 

The  liabilities  amonnted  to  abont  BOOL,  and  the 
assets  estimated  by  the  bankmpt  at  101.  realised 
nothing. 

The  Bankraptcy  Act  1883  (46  &  47  Vict  c.  52} 
provides  as  follows : 

Seot.  4,  rab-seat.  1  (b).  A  debtor  oommlts  an  sot  o( 
bankrupto;  :  If  in  Eagland  or  elaewbers  hs  nuka  a 
frandolrat  oonveTanoe,  gift,  delivery,  or  truafsr  o(  bit 
property,  or  maj  part  thweof. 

Sect  49.  Sabjeot  to  tb«  forrEfoiBg  provtiiona  of  thu 
Aot  with  respeot  to  tbseffaotol  bankmptoy  on  an  eifloa- 
tion  or  attaohuaat,  and  witti  respeot  to  the  avofduws 
of  oertaia  settletnenta  and  praferenoes,  notiiliif  in  tiii> 
Aot  aball  lovalidate,  in  tiie  oasa  of  a  bankrapttr. 
(a)  Any  payment  by  tbe  bankmpt  to  any  at  Us 
creditor!,  (b)  Any  payment  or  delivery  to  tbe  bank- 
rupt, (c)  Any  oonveyanoe  or  assignment  by  the  bisk- 
mpt  for  valuable  ooBsideTation.  (d)  Asy  oontnet, 
dMling,or  trantaotion  by  or  with  the  bankrupt  for  valu- 
able oon^erataon.  Fravided  that  both  tbe  following 
eoiiditionaanoompli«dwitli,  naaudy:  (1)  Tba  payment 
dsUveiy,  ocmveyaiuw,  asrignment  oontmot  dsaling.  or 
trsnsaction,  as  tbe  oaae  may  be,  takes  plaoe  before  tbt 
date  of  the  receiving  order;  (2)  the  person  (other  tJun 
the  debtor)  to,  by>  or  with  whom  the  payment  ddivery, 
oonvsjanoe,  aas^Bmsnt  eontraot  daaUof,  wtEaasaottaa 

M  Beported  by  J.  Amwvl  THiOBALOaBaq.,  BartittM>«I*w. 
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Paiv.  Co.]  E.  &  S.  Ateican  Tbugbaph  Co.  v.  Capk  Town  Tkamwat  Companibb.  [Pbit.  Co. 


wu  Bud«,  exMatei,  or  eatend  into,  liM  not  at  th« 
tims  of  the  pftTnuot,  deliverj,  wmTftyuio*,  Mdgnmont, 
oontmot,  dMliof,  or  trutautioB,  notiiie  6l  Any  ATidlRblo 
•ot  at  hnkxa^oj  eomniitted  hj  the  bMiknq;>t  before 
thittime. 

CaniiMton  in  Buppoit  of  tiie  motion  tteted  the 
fkcta.   He  referred  to 

Bt  Baymtnt ;  B»  parte  The  Trtutte,  80  L.  T.  Bep. 
807; 

Se  Sharp  ;  ir«  parte  Grundy,  88  L.  T.  Bep.  416. 
O.  A.  Seott  for  the  reepondeat  argued  that  tiie 
tzuuBotioairas  pvoteeted  by  not  49  of  the  Bank* 
raptoy  Act  1883.  He  cited 

AhMT*  T.  GoUdari,  74      T.  Bep.  128;  (1886)  1 
Q.  B.  408. 

Carringtwt  in  wpij. — The  can  of  Sfcean  t. 
Ooddard  (u&i  mp.)  naa  no  i^Uoation  where  a 
creditor  takn  over  the  whole  atoc^  of  a  trader  in 
ctmttdemtion  of  a  pait  d^t.  eapecialtj  whme,  aa 
wae  the  can  here,  there  were  other  creditors 
prewing  the  debtor.  Moreover,  snoh  a  transac- 
oon  cannot  be  Bud  to  be  in  the  ordinaiy  coam 
of  bo^nesB,  and  whether  or  not  it  was  carried  out 
in  good  ffuth  depends  to  a  great  extent  on 
rrhrther  it  was  in  the  ordinuy  oonree  of  bnnness. 

WuaKT,  J.— I  do  not  tiiink  that  ttie  facte  of 
this  can  are  qaite  within  any  dedsion.  It  is 
elear  that  the  bankrupt  oommitted  an  act  of 
tnnkmptcT  by  parting  with  the  whole  of  his 
property  for  a  past  debt,  and  I  Iiave  to  decide 
whether  or  not  this  case  is  goTerned  by  BJuan  r. 
Ooddard  {uH  »up.).  Now,  1  do  not  tunk  I  shall 
be  deciding  anything  agunst  BhearM  r.  Ooddard 
it  I  hold  that  sect.  49  of  the  Bankraptoy  Act 
1883  does  not  protect  a  ^editor  irho  takn  over 
thewhfde  of  the  debtor's  property  in  oomddera> 
<3oa  (tf  a  past  debt  with  Imowle^e  of  the  ezii^ 
oue  tA  other  oradittnrs.  In  Bhaan  t.  Qcddard  it 
did  not  seem  Hat  the  purchaser  knew  tihat  he 
was  taking  orer  all  the  property,  or  that  any 
fraud  on  tcM  Bankmptoy  Acts  was  in  ooutempla- 
tkai.  Here  tiie  respondent  mnst  have  known 
that  tibe  debtor  was  oonunittii^  an  act  <d  bank- 
mptoy by  parting  with  aH  hie  property,  and  be 
cannot  tbersfore  oe  said  to  have  acted  in  good 
futh  within  sect.  49,  and  I  hold  that  tiiia  trans- 
action is  not  protected  by  that  section. 

Solicitors:  O.  B.  Howard  and  Bom;  AUnd 
WhOt  and  Co. 


3iaiicial  Committer  of  tfje  ^tibs  Council. 

T«h.  26,  27, 28,  4mI  Jpnl  18. 

(Pnsent:  The  Bight  Hons.  Lords  lUoirAaHTBK, 
Bhakd,  Datbt,  Bobebtson,  and  Lirdlit.) 

Sabtibh  and  Soottb  ArnicAK  Tblbobaph 
CoxpAHT  V.  Oapb  Town  Tbakwat  Com- 
PAinB8.(a) 

OV  APPEAL  FBOX    TBI    BITPBBlfB    COTTBT  OP 

ras  ooXiONT  or  thk  capx  op  good  hope. 

BaiMgt  6y  eleefrictiy— ^e^Ii^snce  — "Xeoit"— 
Statutory  power* — Mght  of  aeiion. 

The  reepondent  oomp<miee  were  incorporated  by 
^cU  of  Parliameni,  and  authorued  to  work 
Jinee  of  tramway  by  eleotrie  power.  Each  ttatute 
contained  a  provieion  that  tJie  company  "epeciedly 
undertake*  that,  in  the  event  of  any  electric 

(")  BapovMd  bj  0.  Z.  HALDU,  BwrtoWiHU-Lftw. 
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leak  taking  place  and  any  damage  being  eau*ed 
thereby  by  etectrolysit  or  otherwtMe,  it  wul  make 
good  .  .  .  aU  eoet*,  damages,  and  exponsee ; 
and  provided  that  nothing  in  thi*  Act  contained 
shalt  entitU  the  company  to  um  ike  rati*  as  a 
part  of  it*  tystem  of  conductor*  for  the  return 
electrte  eturent  vfUhoui  the  eoiuont  of  the 
«nmeiL"  A  Aort  eeetion  of  the  tramway  Unee 
was  not  included  in  the  lines  authorieed  by  the 
A^,  but  the  road  authority  had  granted  per- 
nmeion  to  lay  tramway  line*  on  thai  eeetton. 
Content  wa*  obtained  for  the  u*e  of  the  roils  far 
ihe  return  electric  current,  but  it  was  found  thai 
vrithout  emy  negligence  there  wa*  neceetarUy 
an  eeeape  of  eleeirieiiy  from  the  raO*  UUo  the 
earth,  which  affected  a  telegraph  cable  belonging 
to  the  a^ellant  company,  and  intetfered  with 
the  trantmieeion  of  meesagei.  The  appellant* 
were  put  to  eonetderable  eaepente  in  aeviting 
mean*  to  counleruet  it. 
Held  {affirming  the  judgment  of  the  court  below) 
that,  there  being  no  tangible  or  eeneible  injury  to 
person  or  pr<^erty,  the  respondents  were  not 
liable  at  common  law  for  the  affection  of  the 
peculiar  apparatus  of  the  appellant*,  within  the 
princMe  of  Fletcher  v.  Bylands  (19  L.  T.  £«p. 
220;  L.  Bep.  3  S.  L.  330),  although  the  prin- 
ciple of  that  «ua  doM  obtain  in  ihe  Boman 
law ;  eeeondly,  that  the  neeeeeary  escape  of  the 
electricity  from  the  rails  wa*  not  a  "  leak " 
within  tne  meaning  of  the  statute  so  a*  to  make 
the  r^pondente  ImwIs  for  the  reeuUing  damage 
to  the  appeUante. 

This  was  an  appeal  from  a  jadgment  of  the 
Supreme  Conrt  c«  the  ooIodt  of  the  Gape  of  Good 
H<^  in  an  action  in  whion  the  appeUants  were 
plaantiflEs  and  the  respondents  wen  aefsndants. 

ThA  can  is  reported  in  17  Sup.  Ot.  Bep.  95. 

This  action  was  bronght  by  the  appellants,  who 
maintained  and  worked  a  sabmarme  cable  land- 
ingin  Cape  Town,  i^ainst  the  mpondmts,  who 
maintained  and  worked  a  qrstem  of  eleobio  tram- 
ways in  Cape  Town  and  its  safanrba,  ior  dam^n 
for  disturbance  of  the  app^lants'  cable  messages 
caused  by  the  working  o£  the  resptuide&ts*  tnun- 
ways,  and  f6r  an  injonctton  to  restnin  the 
mpondants  from  working  their  tramwaTs  in 
sDcn  a  manner  aa  to  interfere  with  the  amwllsats' 
cable  messagee. 

The  appeUants  were  a  limited  oompany  incor- 
porated under  the  English  Companies  Axiti  and 
carried  on  the  business  of  transmitting  tele- 
graphic  messagres  by  submarine  cable  between 
Gape  Town  and  Europe.  One  oi  the  appellant 
Compaq's  cables,  after  leaving  Loanda  on  the 
West  Cfoast  of  Africa  and  passing  throngh  the 
waters  of  Table  Bay,  reaches  a  cable  hut  on 
the  shore  near  the  Central  Jetty,  Cape  Town, 
whence  oommanioatiott  is  estabuahed  by  land 
wim  with  an  offioe  in  tiw  Standard  Bank 
BniUUns,  Gape  Town,  where  tlw  mesaaffn  are 
raoavea  and  recorded  and  whence  they  an  sin 
dispatched. 

The  respondents  Metropolitan  Tramway 
Company  Limited  were  a  joint  stock  oompany 
incorporated  under  UieproTiaions  of  Act  22  of  18^ 
of  the  colony  of  the  Cape  of  Gh>od  Hope  for  the 

f nrpose  of  oonstruoting  and  working  tramways, 
n  Jnne  1897  the  Metropolitan  Tramway  Com- 
pany Limited,  under  the  powers  given  sect.  35 
of  Act  22  of  1895  and  by  uct  5  of  Act  23  of  1895, 
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purchased  and  took  an  assignment  of  all  the 
rights  and  powers  of  a  company  named  tiie  Gape 
Town  and  Green  Point  Tramway  Company 
Limited,  which  was  a  joint  stock  company  incor- 
porated under  Act  33  of  1861,  whose  powers  were 
extended  by  Act  19  of  1879  and  Act  23  of  1895. 

The  respondents  the  Sonthem  Sabnrbs  of  Cape 
Town  Tramway  Company  Limited  and  the  City 
Tramway  Company  Limited  were  joint  stock 
oompanies  incorporated  respectively  under  the 
proTisions  of  Act  29  of  1896  and  of  Act  24  of  1881 
zor  the  pnrpose  of  constractuig  and  working 
tramways. 

A  short  piece  of  tramway  line  between  tlie  Toll 
Bar  and  Mowbray  Cemetery  was  constrooted  and 
maintained  without  express  statntotr  authority, 
bat  with  the  consent  of  the  antiionty  in  whom 
the  roads  were  vested,  in  the  following  manner : 

The  respondents  the  City  Tramway  Company 
Limited  under  the  provisions  of  Act  24  of  1881 
constmcted  a  tramway  line  from  Adderly-street, 
Gape  Town,  to  the  Toll  Bar.  Subsequently  in 
1884  and  1895  the  Divifiional  Council,  in  whom  by 
the  Act  of  1889  the  divbional  roads  are  vested, 
gave  permission  to  the  company  tn  extend  their 
line  to  Mowbray  Cemetery  so  as  to  make  connec- 
tion with  the  tnun  lines  of  the  Southern  Suburbs 
of  Gape  Town  Tramway  Company  Limited. 

All  the  tramways  referred  to  in  the  preceding 
paragraphs  belonging  to  the  several  respondents 
formed  one  ooutinuons  system,  and  were  worked 
by  the  respondents  conjointly  under  tiie  st^le  of 
the  Cape  Town  Tramways  Companies  Limited. 

Since  Aug.  1896  the  respondnits  had  employed 
electricity  as  a  motive  power  for  propelling  their 
tramoars,  and  for  the  purpose  of  obtainicg  the 
necessary  ebwtrical  power  the  respondents  jointly 
had  erected  a  fi^nerating  station  situated  within 
the  municipality  of  Cape  Town.  The  electric 
current  was  conveyed  from  the  generating  station 
by  means  of  overhead  insulated  wires  running 
parallel  to  the  tram  lines ;  each  tramcar  carried 
an  arm  or  trolley,  the  end  of  which  slid  along  the 
overhead  wires  and  formed  electrical  connection 
therewith ;  the  electric  current  passed  from  the 
overhead  wires  through  the  ai  m  and  through  the 
electric  motor  carried  by  the  car  and  returned  to 
the  generating  station  partly  tfarongh  the  tram 
rails  and  pari^  through  the  earth,  the  rails  not 
being  insulated  from  the  earth.  The  respcmdenta 
obtsined  the  consent  of  the  Divisional  Council  as 
wdl  as  ttiat  <A  the  municipalities  in  their  several 
diBtriots  to  the  use  of  toe  tram  rails  for  the 
return  oorrent  on  all  aections  of  their  lines. 

The  appeUante*  oable  was  made  up  of  an  inner 
core  of  copper  surrounded  by  an  insulating  sub- 
atanoe,  sucn  a8gntta-percha,wliich  was  sarrounded 
and  protected  by  a  sheathing  of  unineulated  iron 
wire.  In  transmitting  a  message  by  cable,  a  series 
of  very  small  electric  currents  of  short  duration 
are  sent  along  the  copper  core  of  the  oable  from 
the  distant  transmitting  station  to  the  receiving 
station  in  Cape  Town,  where  they  cause  by 
induction  other  currents  to  pass  through  exceed- 
ingly delicate  recording  instruments  and  return 
to  the  transmitting  station  partly  through  the 
iron  sheathing  of  ua  oable  and  partly  t£roi^;h 
the  earth  or  sea. 

It  was  allaged  bj  the  appellants  that  a  portion 
c/t  the  tramway  return  oanent  returning  to  the 
generating  itraon  through  the  earth  flowed  for 
some  distanoe  t^xmg  the  iron  sheathing  <A  tiie 


cable  which  was  a  good  conductor  of  electtidly. 
This  tramway  return  current  was  comtaatiy  vary- 
ix^;  in  magmtnde  as  the  oars  were  started  and 
stopped,  thus  causing  variations  in  that  porti<m  ot 
the  current  which  was  travelling  alon^  the 
sheathing,  and  conseqoently  inducing  correnia  in 
the  copper  core  of  the  cable  wmch  induced 
currents  in  the  core  of  the  cable,  affected  the 
recording  instruments  at  the  receivlDg  office  at 
Cape  Town,  and  rendered  it  difficult  to  read  some 
of  the  cable  messages  recuved  in  Cape  Town. 

This  action  was  commenoed  bj  summons  in  the 
Supreme  Court  of  the  oolonT  oS.  the  Cape  of 
Good  Hope  on  the  15th  April  1899. 

The  appdlante  in  their  deehuatinL  chimed 
from  the  respondents  the  sum  of  50,0001.,  wbicb 
sum  included  20,0002.  as  damages  for  lou  of 
business,  10,000/.  as  ezpeuBea  already  inconed, 
and  20,000L  as  estimated  further  neoesaaiy 
expenditure. 

The  respondents  constructed  all  tiielr  tram- 
ways pursuant  to  powers  given  them  by  the  Acts 
22  of  1895,  23  of  1895,  29  of  1896,  and  M  of  1881. 
The  short  length  of  line  between  Toll  Bar  and 
Mowbray,  although  not  constructed  in  pursuance 
of  statutory  powers,  was  constmcted  in  accord- 
anoe  with  ^e  provisions  of  the  said  Acts. 

Sect.  4.  sub-sect  (d),  of  Act  22  of  1895,  oaut^ 
immaterial  words,  Is  as  follows : 

The  oompuy — (.0.,  the  respoodssts — shall,  sabiect  to 
tb«  pcovisiona  of  this  Act,  have  the  right  to  "tnet, 
maintain,  and  work  all  neoessary  power  sod  bWiom 
.  .  .  inbjaot  to  the  approval  and  in  aooordsooe  nft 
any  reaolation  or  standing^  order  of  the  oonnoU  .  •  • 
Provided  that  .  .  .  th«  company  ^dally  nndn- 
takes  that,  hi  the  event  of  any  eleobcio  leak  tdisg  plus 
and  any  damage  being  thereby  oaaasd  at  say  time 
electrolysis  or  otherwise,  it  will  leimbarss  and  stake 
good  to  the  oonnoil  or  other  body  or  person  all  ooati, 
damagai,  and  expenses  to  wbioh  the  council  or  other 
body  or  person  may  be  pat  by  reason  thereof ;  and  pro* 
Tided  forther  that  nothing  in  thia  Aot  oontainid  AiB 
entitle  the  oompaay  to  nse  the  rails  of  any  of  tiia 
lines  of  taamwij  as  a  psrl  of  its  system  of  eoodselan 
tat  Ae  return  eleobcioal  onxrent  wiHiont  the  oeoHsfc  N 
Oie  oonnoil  first  had  and  obtained. 

The  corresponding  sections  of  the  other  Acts 
under  which  t^e  tramways  were  oonstrnoted  do 
not  materially  differ  from  tiie  above  eeotion. 

It  was  admitted  that  the  whole  of  thelramlinn 
in  question,  with  the  exertion  of  the  short  leutb 
above  mentioned,  were  ooustnioted  and  worked  u 
constructed  with  the  consent  of  the  cooncil  or 
authority  having  control  over  the  roads  men- 
tioned in  the  other  Acta. 

The  respondents  contended,  and  the  judgH 
unaiumouslj  upheld  the  contention,  that  the 
disturbance  caused  to  the  appellants'  cable  was 
not  caused  by  an  *'  electric  leac,"  and  that* 
if  it  had  been  caused  by  a  Ieak,t^e  damage  vlueh 
the  appellants  alleged  that  they  had  suffered  was 
not  damage  cauaed  by  eleotnolyBis  or  otherwise 
within  the  meaning  of  thfiW(nds<^  tbe  Acta  above 
referred  to. 

The  section  of  line  between  the  Toll  Bar  and 
Mowbri^  Cemete^  was  oonatructed  with  tto 
pernusBion  of  the  Divisional  Oonnoil,  in  whom  wers 
vested  the  divisional  roads, 

'With  rmpect  to  this  short  aectiim  of  the 
respondenta  tram  Unee  the  zeapondBnts  snb- 
mined  Uiat  there  waa  no  evidenoe  to  prove  tixt 
any  portion  of  tike  diatorbaBoe  to  the  cable  ox 
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which  the  appellBttts  compltuned  ooald  be  attri< 
bnted  to  the  worfcino'  of  the  tramoara  over  this 
Bection.  and  they  faruier  snbiuitted  that,  if  there 
waa  some  diBtarbance  due  to  the  workine  over 
this  Motion,  tbmwaino  injnTT  to  any  legal  right 
which  was  vested  in  the  appellants  according  to 
the  law  of  Gape  Oolony.  The  respondents  oon- 
straoted  and  worked  uie  short  section  of  line 
in  praoiselT  the  mme  mamwr  as  they  oonstmoted 
ana  worlrad  the  lines  anthorised  by  nie  said  Acts, 
and  th^  snbmitted  tiiat  In  oonatmoting  and 
world]^  the  said  seotim  oC  line  they  lud  not 
infringed  wny  legal  right  at  the  appeUan<)i  known 
to  the  comuMm  law  m  the  oolwy  of  the  Gape  of 
Good  Hope. 

Eridenoe  was  given  on  oommission  in  this 
oonntrj  prior  to  trial  by  both  the  appellants  and 
the  respondents,  which  was  mainly  directed,  so 
far  as  the  respondents  were  ooncemed,  to  proving 
that  at  the  daite  of  uid  long  before  the  alleged 
distarbanoe  by  the  respondraits'  oarrenta  to  the 
appellants*  receiving  iiutmments  there  wbe  a 
complete  and  well-known  and  very  inexpensive 
remedy  for  snch  distarbanoe  which  the  appellants 
might  have  applied  at  onoe  had  they  been  so 
minded — riz.,  to  lay  a  twin.oore  shore-end  cable 
from  the  shwe  ont  to  sea,  and  to  connect  the  two 
oomdnotm  ci  this  iwin-oon  cable  to  the  core  and 
to  the  sheathing  of  the  main  eaUe  reapeotively  at 
SB  ptrfnt  outside  the  area  of  distnrbuioe  in  the 
manner  described  hj  tiie  witnesses.  Farther 
eridanoe  to  tin  same  dBect  was  given  at  the  triaL 

The  respondents  snbmitted  titat  the  appeUanls 
shonld  have  laid  a  twin-otm  cable  as  described 
above  as  socm  as  tiie  woridng  of  the  caUe  was 
dietnrbed. 

The  appellants  performed  many  experiments 
in  order  to  ^rv  to  cnre  the  disturbance  in  some 
otiier  war.  These  experiments  extended  over  a 
period  of  time  from  Aug.  1896,  when  the  dia. 
torbanoe  was  first  felt,  to  Nov.  18i98.  Tiie  earlier 
experiments  were  entirely  unsncoessfnl  and  the 
later  e^teriments  only  partially  snooeBsfnl. 

The  appellants  claimed  from  the  respondents 
the  expen^tnre  incurred  in  carrying  out  these 
experimmts  and  also  dam^^  for  u>sb  of  buai- 
nesB  due  to  the  disturbance  caused  by  the  tram- 
ways during  the  above-mentioned  period  of  time. 

The  action  was  tried  before  the  Supreme  Court 
of  the  colony  of  the  Cape  of  (iooa  Hope,  and 
was  heard  before  De  Viiliers,  CJ^  Buchanan  and 
Lawrence,  J  J. 

Their  LcHdshipe  deUvered  jadgment  on  the 
13th  March  T90u.  hdffing  unanimously  that  in 
respeot  of  all  the  tramways,  except  the  section 
bettreen  the  Toll  Bar  and  Mowbray  Cemetery, 
the  respondents  were  protected  by  the  provisions 
of  the  Acts  authorising  them  to  construct  and 
maintain  the  tramways;  that  the  disturbance 
caused  to  tiie  appellanie*  cable  was  not  damage 
within  the  meaning  of  the  respondents'  under- 
takings mentioned  in  the  Acts  (n  1895  and  1896 ; 
and  holding  in  respect  of  the  section  ot  tramway 
line  between  the  Toll  Bar  and  Mowbray  Cemetery 
that  the  construction  and  working  of  this  section 
in  a  proper  manner  and  without  negligence  was 
not  an  mfringement  of  any  legal  right  of  the 
appellants. 

BouM/Uld,  K.O.,  A.  J.  Walter,  and  iStnelatr,  for 
the  appellants,  argned  that  the  respondents  were 
liable  on  ^principle  of  Fleteh9rT*MyUmd$  (19 


L.T.  Bep.  220;  L.  Rep.  3  H.  L.  330).  at  aU 
events  so  far  as  regards  that  section  of  the  line 
as  to  which  they  had  no  atatatory  powers  to  use 

electricity.   They  cited 

National  Tdephone  Company  T.  Baieer,  68  L.  T* 

Bop.  283;  (1893)  2  Ob.  188; 
IU»d  T.  Dc  BeerM  CotuoUdatti  JTiiuf,  9  Jota 

Bsports,  833 ; 
Ritiunond  HUl  Bttanuhip  Company  ▼.  TrSniif- 

fioKM,  74  L.  T.  Bep.  380;  (1896)  lQ.B.49ai 

affirmed  on  mpp^ai,  75  L.  T.  B«p.  8  {  (1896)  2  . 

Q.  B.  131 ; 

Andenon  v.  Anderton,  12  L.  T.  Bap.  313  ;  (1895)  1 

Q.  B.  749 ; 
Skinnor  v.  Shew,  (1893)  1  Ch.  413. 

The  principle  of  FUteher  v.  Bylandt  obtains  ittt 
Boman-D  utch  law :  - 

Victoria  Mining  Company  v.  De  Bsm  Mining 
Company,  1  Cap«i  App.  Caa.  300  ; 

Tan  LcQDWsn,  pp.  492,  494,  edit  1820. 

Fnrther.  this  escape  of  electricity  was  "  a  leak  " 
wiUiin  the  meaning  of  the  statutes. 

Cohen,  K.C..  Moulton.  K.C.,  and  C.  Qraham, 
for  the  respondents,  maintained  that  the  principle 
of  Fletcher  v.  Rylands  was  nob  established  in 
Roman-Dutch  law,  and  there  was  no  common 
law  liability.  The  appellants  cannot  at  common 
law  claim  protection  for  peculiarly  delicatet 
instruments  from  the  ordinary  use  of  th^  landi< 
by  the  respondents.  These  electrio  currents, 
are  extraordinarily  sensitive.  "A  teak"  means, 
an  accidental  escape,  not  a  natural  dispersion,, 
and  this  damage  was  not  caused  "  electrolysis 
or  otherwise  "  within  the  meaning  of  the  statnta 
which  protects  the  reepmidents.  They  cited 

Robin$on  v.  KUvtrt,  61  L.  T.  Bsp.  60;  41  Ch.  Dir. 

88  t 

Cumberland  Telephone  Company  v.  United  Xteetric 
Railway  Company,  42  Fsdsral  B«p.  XT.  S.  873. 

Bouejield,  K.C.,  in  r^ly,  referred  to 

Cooie  V.  Forbei,  17  L.  T.  Bep.  871 ;  L.  Bep.  6  E<i. . 
166. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment 

April  18.— Their  Lordships'  judgment  waa 
delivered  by 

Lord  BoBMBTSON.— The  question  raised  by  tins' 
appeal  is  whether  the  respondents  are  liable  in 
dwiages  for  certain  distonMUioee  in  tiie  workii^ 
of  the  appellants'  submarine  tdegn^h  cable  at 
Gape  Town.  That  such  disturbsnoes  did  take 
place ;  that  they  were  caused  by  electrici^  wl^oh 
had  been  stored  by  the  respondents  and  used  in 
propelling  their  tramoara  in  Gape  Town  audits 
suburbs,  out  from  time  to  time  lUd  Iff t  the 
tramway  system  and  found  its  way  to  appel- 
lants' cable  in  the  sea  near  Gape  Town ;  ao4  that 
peconiaiy  losses  resulted;  are  matters  b^rond 
dispnte.  In  order  to  the  adequaterondetdngidiug 
of  the  question  thus  raised  it  is  not  nepeassfy.tio 
enter  into  minate  or  highly  teohnioal  deiit^^wins. 
It  may  oondnce  to  oleamess  in  tiie  £seaBau»  tA 
the  legal  questimts  which  resolt  if,  leaving  over 
in  th«t  meantime  the  mode  in  whish  the  electricity 
left  the  respondents'  system,  it  be  in  the  first 

Cce  stated  how  the  electricity^  injured  the  iqipel. 
te.  At  some  point,  then,  in  Table  Bay.  this 
eleotridty,  having  escaped  and  bamg  at  lai^, 
was  attracted  by  the  appellants'  cable,  enterad 
the  sheathii^  <a.  the  oabfo  and  by  the  sheathing 

Digitized  by  Google 


46(Mroi.  Lxzxn.] 


THE  LAW  TIUES. 


[Jmu  7,  IMS. 


Pbit.  Go.]  S.  a  S.  Atbkuv  Tiiagbaph  Ca  v.  Oapb  Towh  Tbakwat  Ookpavih.  [Pbzt.  Oo. 


as  a  oondnotoTt  lonnd  its  way  baok  to  tlie  tram- 
iraj  oentral  Btation  wbenoo  it  had  Btarted,  and 
thns  oompl«tod  its  (Hnmit.  While  traTelling 
alfmg  the  sheathing  of  the  upellants*  cable,  tiie 
miTrait  varied  very  freqaently  and  at  irr^folar 
interralB,  in  aooordanoe  with  the  Btarting  and 
stopping  of  the  tramwaj  cars.  It  wag  this  irrega- 
lanty  and  perking  which  did  the  mischief ;  and, 
but  for  this,  the  current  might  hare  used  the 
sheathing  as  a  condactor  without  any  inimy. 
As  things  were,  the  current  in  the  sheauiing 
induced  aimilar  irregular  currents  in  the  coxk- 
dueting  wire  of  tiie  cable,  with  the  result  that 
the  signals  were  interfered  with,  and  as  recorded 
were  oonfased  and  nnreadable.  Ncme  of  the 
apparatus  was  dunaged ;  but  the  working  of  the 
apparatus  was  so  interfered  with  aa  to  take  away 
its  ntility  for  the  time  of  the  intenmption.  In 
order  to  complete  the  deeoription  of  the  nature  of 
the  injtOT  it  u  necessary  to  add  that  the  difficulty 
has  now  been  completely  got  over  hv  laying  what  is 
called  a  twin-oore  cable  for  seTeral  miles  out,  the 
two  wires  rectifying  one  another's  aoUoo.  Now 
^hat  this  has  been  done,  the  electricity  from  the 
tramways  can  pass  along  the  sheathing  without 
any  harm  b^g  done.  The  cost  of  this  removal 
measure  forms  a  largo  part  of  the  daim  hi  the 
suit,  much  of  the  rest  repreienting  experimental 
and  tentative  measures.  Into  this,  however,  it  is 
unnecessuy  further  to  enter,  as  the  quantum  of 
dama^  is  not/raiaed  in  this  appeal,  but  only  the 
question  of  liability.  Turning  now  to  the 
mode  of  escape  of  the  electnoity  from  the 
tramways,  thmre  is  again  no  controversy;  and 
for  present  porpoeea  a  suocinot  statement  is 
sufficient.  The  respondents'  tramway  runs 
along  the  shore  of  the  sea.  and  thdr  tram> 
oars  are  mn  by  the  tolerably  fi>-miHa.y  system  of 
overiiead  trolley.  All  that  is  neoeasaxy  to  take 
note  of  is  tiiat  tiie  e^toicity  which  w  uaed  is 
generated  at  a  power  station  erected  by  the 
respcmdante  for  tnat  purpose,  and  that  the  con- 
ductor, which  is  provided  for  the  return  of  the 
oorrenty  after  diivu^  the  tramoars,  consists  of  the 
tramway  rails.  Now,  when  uninsulated  (and 
safety  reqoirea  that  tiiis  should  be  their  condi- 
tion), the  rails  are  so  far  from  being  (even  oom- 
paratively  speaking)  a  perfect  condnctor  that 
neoeasaruy  and  as  a  manor  of  coarse  a  consider- 
able proportion  of  the  electricity,  instead  of  gtung 
directly  oaok  to  the  station,  leaves  the  rails ;  and 
some  portion  of  the  escaped  current  it  was  whioh 
reached  the  appellants'  cable.  n|>on  these  facts 
the  appellanta*^  main  ooutention  is  that  on  the 
princmie  of  FUUher  r.  RyUmdt  (19  L.  T.  Rep. 
290 ;  L.  Bep.  3  H.  L.  330)  the  raapcmdenta  are 
liable  iat  the  interruption  of  the  wpellants' 
bnrineeih  and  must  recoup  them  for  the  protec- 
tive meBanres  necessuily  taken  to  prevent  a 
recurrence  of  snoh  intarmption.  To  this  the 
respondmts  have  a  twofold  answer :  (1)  They  say 
that  they  are  protected  as  regards  all  but  a  smaU 
porticm  of  tiieir  tramway  s^tem  by  cartain  pro- 
viri<ms  which  occur  in  each  of  tiie  series  of 
colonial  statutes  incorporating  their  oonstitnent 
companies ;  and  (2)  as  regards  the  part  of  their 
line  not  so  protected  by  statute  they  maintain 
that  Fletcher  v.  Syland$  does  not  apply  to  the 
facts.  Two  other  contentions  have  been  advauoed 
<m  the  latter  branch  of  the  case  (the  first  of  whioh 
recaved  more  countenance  in  the  Supreme  Court 
than  support  at  their  Lordships*  Bar) — riz.,  (1) 


thafethe  law  of  Fleteher  v.  Bvlands  has  no  plaoe 
in  the  B(»naa-Dntdi  law ;  and  (2)  that  it  was  not 
eetabliaiwd  that  any  eeci^  <rf  elaotrioi^  injurions 
to  the  appellants  took  place  from  that  section  wt 
the  tramway  to  which  none  of  the  statutes  apply. 
Before  proceeding  to  discuss  the  interesting  and 
important  questions  thus  raised,  a  few  facts  and 
dates  may  conveniaiUy  be  noted.  The  appel- 
lants' cable  had  been  in  openUdonfor  years  before 
the  respondents'  tramwavs  were  made.  The 
tramoars  began  to  be  worked  in  Aug.  1896,  and 
the  disturlHuioes  on  the  ap^tellants  apparatus 
were  felf  at  once,  and  contuiuously  thueafter 
during  the  days  and  hours  when  the  tramoara 
were  running.  Communications  took  plaoe 
between  the  pajties,  and  both  seem  to  have  fruikly 
co-operated  in  asoei-tuning  the  cause  of  injury 
and  devising  remedies.  Af  iw  tlus  had  been  doney 
with  the  result  already  stated,  tiie  presei^  soiC 
was  instituted  on  the  loth  April  1899,  in  order  to 
determine  tiie  question  of  liaknlitj.  On  the  13th 
March  1900  tbe  Supreme  Oourt  of  the  Goloay 
gave  judgment  for  the  respondents,  and 
present  appeal  is  agunst  that  judii^ent.  In 
considering  the  merits  of  the  appeal,  it  is  beet 
first  to  talu  the  question  ot  commm  law.  That 
the  facts  about  the  section  of  tounway  line  not 
constructed  under  statntoiy  authority — viz.,  th^ 
from  the  city  boundary  to  Mowbray,  do  raise  this 
question  is  in  their  Lordships*  judgment  suffix 
ciently  clear.  It  is  tme  that  the  crucial  test  of  this 
particular  section  being  worked  alone  is  awant- 
mg ;  although  at  one  time  during  the  disturb- 
anoes  of  the  cable  this  section  and  the  short 
section  home  to  the  station  house  were  worked 
alone.  Bat  no  effective  answer  was  made  to  the 
record  of  joom^  whioh  waa  oomnwnted  on  by  Hr. 
Bousfield;  and  this  record  attests  that  tiwdistorb- 
ances  on  this  seotiffli  vera  at  least  aa  mat  aa  on 
any  other.  Now,  Hr.  Jaoob,  the  respondents'  ^in- 
ci]^  witness,  is  very  emphatic  in  stating  (and, 
indeed  this  is  of  the  essence  of  the  respondeots' 
case),  that  the  disturbances  on  the  cable  are  not 
dependent  on  the  quantity  of  the  current  eacaj^ng, 
but  on  the  rate  of  alteration  and  tiie  rate  of 
variation,  and  Mr.  Jacob's  evidence,  when  directly 
applied  to  the  separate  influence  of  one  section 
entirely  supports  the  appellants'  case.  The  ques- 
tion 01  common  law  is  tiins  raised  direotiy  (as 
wdl  as  indireotiy  in  relation  to  the  just  oonatmc- 
tion  of  the  statutory  provisions).  Now,  if  r^fard' 
be  had  solely  to  the  action  of  the  respondents  in 
storing  electricity  on  their  lands,  it  must  be 
allowed  that  the  analogy  is  very  cloee  to  the 
Ulnstrations  ^veo  in  FMeker  v.  Bylands  of  the 
kind  of  tilings  which  aproprietmr  can  mily  do  at  bis 
own  peril.  Slectiidty  (in  the  quantity  whidi  we 
are  now  dealing  with)  is  capable,  when  nnocm- 
trolled,  of  producing  injazy  to  life  and  limb  and 
to  propwty ;  and  in  the  present  instance  it  was 
artificially  generated  in  such  quantity  and  it 
escaped  from  the  respcmdents  premises  and 
oon^l.  So  far  as  the  tes[K>ndmkts  are  concerned, 
it  appears  to  their  Lwdships  that,  given  reeolt- 
ing  injurv  such  as  is  postulated  in  Fletcher 
V.  Bytandt,  the  principle  would  apply.  Bat 
this  is  only  one  half  of  the  question,  and  it 
remains  to  be  seen  if  the  injury  postulated  is 
present.  Was  there  such  resulting  injury  aa  to 
found  a  claim  on  the  principle  of  Fteteher  v. 
Bij/lancU  ?  Now,  in  the  present  case  neither 
person  nor  property  was  injured  (unless  the  in- 
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genions  sngMition  of  Mr.  Bonafield  could  be 
entertained,  that  physical  injary  was  done  to  the 
paper  which  was  Bmudged  by  the  eooentrio  action 
of  the  recording  apparatus).  Certainly  there  is 
here  no  injury  of  the  same  ^enus  or  species  with 
the  tangible  and  sensible  injuries  which  hare 
hitiierto  founded  liability  on  the  principle  in 
qnestian,  and  have  alwaye  c<Hutituted  some 
intoferenoe  with  the  <»rdixiarT  use  of  properigr. 
Now,  the  kind  and  degzee  of  interference  wiui 
the  resMndents'  property  ia  pretty  well  illiutrated 
hy  the  fact  that  it  can  only  take  plaoe  if  the  oaUe 
is  constructed  without  certain  preoautioDs,  for, 
given  the  cable  as  it  now  is,  there  is  no  injury. 
This  is  referred  to  not  because  their  Lordships 
consider  that  the  respondents  have  made  out  that 
the  twin  cable  had  the  general  use  and  recogni- 
tion which  they  ascribed  to  it,  but  aa  showing 
that  it  cannot  be  predicated  of  the  electric  esca^ 
in  question  that  it  is  destructive  of  telegrwfaio 
commnnioation  generally,  but  only  that  it  affects 
instruments  made  in  a  certain  way.  Now,  if  the 
instrument  be  taken  as  it  was  when  the  injury 
oocurred,  its  nature  is  such  that  to  insure  ito 
immunity  from  disturbance  is  a  somewhat  serioos 
liability  to  cast  on  neighbours.  To  deacribe  this 
aa  a  Plicate  instrument  might  be  inaccurate  if 
the  term  were  used  in  rdati^  to  other  eleotrical 
inatramenta  of  ezbnme  eouibiUtiy.  Bat  in  the 
•pnment  diaounion  this  is  not  the  true  comparison 
at  all.  The  bne  comparison  is  witb  things  used 
in  tbe  ordinary  enjoyment  of  property,  and  this 
inatrument  differs  from  such  tilings  in  its  peculiar 
liability  to  be  affected  by  even  minute  onrrenta  of 
eleotricity.  Now,  baring  regard  to  the  assump* 
tions  of  the  appellants'  argument,  it  seems 
necessary  to  point  out  t^t  the  appellants,  aa 
licensees  to  lay  their  cable  in  the  sea  and  as 
owners  of  the  premises  in  Cape  Town  where  the 
signals  are  received,  cannot  claim  higher 
privileges  than  other  owners  of  land  and 
cannot  create  for  themaelvea,  by  reason  of  the 
peculiarity  of  their  trade  apparatus,  a  higher 
right  to  limit  the  operations  of  their  neigh- 
bonra  than  belongs  to  ordinary  owners  of  land 
who  do  not  trade  with  telegraphic  cablea.  If 
the  apparatus  of  anch  concerns  leqnires  apedal 
protection  against  the  operations  of  thur  neigh- 
bours, that  must  be  found  in  legislation  ;  the 
remedy  at  present  invoked  is  an  appeal  to  a 
common  law  principle  which  applies  to  much  more 
uanal  and  lees  special  conditions.  A.  man  cannot 
increase  the  liabilitiea  of  faia  neighbour  by  apply- 
ing); his  own  property  to  special  uses,  whether  for 
busineaa  or  pleasure.  The  principle  of  Fleteher  v. 
Sylanda,  which  subjects  to  a  high  liability  the 
owner  who  uses  his  property  for  purpoaes  other 
than  those  which  are  natural,  would  become 
doubly  penal  if  it  impHed  a  liability  created 
and  measured  by  the  non-natural  uses  of  his 
neighbour's  properiy.  Nor  need  the  law  be 
regarded  as  showing  any  want  of  adaptability  to 
modem  circumstances  if  this  be  the  ime  view, 
for  the  liability  thus  limited  is  of  insurance  and 
not  for  negligrace,  and  all  the  remedies  for  n^li- 
genoe  remain.  While  agremng  in  the  result  with 
the  Supreme  Court  on  the  common  law  branch  of 
tlus  case,  their  Lordships  are  not  prepared  to 
accede  to  some  of  the  comments  made  on 
Fletcher  v.  Bylands.  The  learned  judges  of  the 
Supreme  court  have  in^oated  considerable  reluc- 
tance to  accept  the  doctrine  of  that  case  and 


seem  to  regard  it  as  more  or  less  inconsia- 
tent  with  the  principles  of  the  Roman  law,  upon 
which  the  law  of  the  colony  is  based.  Their 
Lordships  are  unable  to  find  adequate  grounds  for 
thia  view,  and  it  was  not  maintained  at  the  bar. 
It  is  not  supported  by  the  texts  or  decisions  which 
illsstrate  the  full  recognition  of  the  right  of  an 
owner  freely  to  use  his  property  for  natural  pur- 
poses, even  although  lews  to  his  neighbour  ma^ 
resnlt.  Nor  on  the  other  hand  does  the  promi- 
nence giTon  to  ouba  in  Boman  law  pxeolnd* 
the  reception  of  the  doctrine  now  under  con- 
sideration into  letral  systems  founded  on  the  civil- 
law.  The  leamfd  juugea,  and  also  Kekewioh,  J. 
in  National  Tel^hone  Company  v.  Baker  (6&< 
L.  T.  Bep.  283;  (1893)  2  Ch.  186)  seem  to  have 
been  inaccurately  informed  on  this  point ;  for,  aa 
matter  of  fact,  not  only  is  the  principle  of 
Fletcher  v.  Bylands  fully  accepted  in  Scotland, 
but  it  had  formed  part  of  the  law  of  Scotland- 
before  FUteher  v.  Bylande  was  decided,  and< 
Fletoher  v.  Bylanda  has  been  treated  by  the 
Scotch  courts  as  an  authoritative  exposition  of 
law  common  to  both  countries.  So  far  then,  as 
the  respondents'  liability  is  governed  by  the 
common  law,  their  Loraships,  on  tiie  grounds 
already  stated,  do  not  consider  the  appellants'' 
claim  to  be  maintainable.  It  remains  to  oonuder 
the  lialnUties  of  tiie  respondents  for  the  escape 
of  deotridty  on  those  seeti<nu  of  their  line  which 
have  been  conatmcted  under  statntea.  The  pro- 
visions of  the  saveral  statutes  authorising  the 
several  sections  are  identical ;  and  sect.  4,  sub- 
sect  D,  of  Act  22  of  1895  has  been  taken  as  the 
text  of  the  argnment  The  statutes  have  of  course 
direct  and  express  relation  to  electricity  as  the 
motive  power.  The  oompanv  under  those  statute 
have  right  to  mantain  and  work  all  necessary 
power  aind  atations,  subject  to  the  approval  and 
m  accordance  with  any  resolution  or  standing 
order  of  the  councU  of  the  city  of  Oape  Town : 
"Provided  that  .  .  .  the  company  specially 
undertaken  that,  in  the  event)  of  any  electric  leak 
taking^  plaoe  and  damage  being  thereby  caused  at 
any  time  by  eleotrolyus  or  otherwiee,  it  will 
reimburse  and  make  good  to  the  council  or  other 
body  or  peraon  all  costs,  damages,  and  expenses 
to  which  the  oonncil  or  other  body  or  person  may 
be  put  by  reason  thereof ;  and  provided  further 
that  nothing  in  this  Act  contained  shall  entitle 
the  company  to  use  the  rails  of  any  of  the 
aud  lines  of  tramway  aa  a  part  of  its  system  of 
conductors  for  the  return  eleotrical  current 
witliout  the  consent  of  the  council  first  had  and 
obtained."  The  consent  of  the  council  to  the  use 
of  the  rails  for  the  return  current  was  had  and 
obtained  under  certain  conditions  of  which  the 
fourth  is  as  foUowa :  "  4.  If  at  any  time  and  at 
any  plaoe  a  test  be  made  by  connecting  a  galvano- 
meter or  other  current  Indicator  to  the  insulated 
return  and  to  any  pipes  in  the  vicinity,  it  shall 
always  be  posnble  to  reverse  the  direction  of  any 
current  indicated  by  interpoainj^  a  batterr  of 
three  Ledanofae  cells,  ocmneoted  in  aeries  if 
direction  of  the  current  is  from  the  return  to  the 

Sipe,  and  bv  interposing  one  Leclanche  cell  if  the 
irection  of  the  current  is  from  the  pipe  to  the 
return.  If  at  any  time  a  greater  leakage  is  dis- 
covered than  would  render  it  possible  for  the 
current  to  be  reversed  in  the  manner  above 
indicated,  the  same  shall  be  localised  and 
removed  as  soon  as  practicable,  and  the  running 
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of  the  oars  shall  be  stopped  unless  the  leak  is  so 
localised  and  removed  within  twenty-four  hoars." 
The  first  qaeetion,  then,  is,  Was  it  a  leak,  either 
in  the  sense  of  th»  statutory  undertaking  or  of 
this  oon^tioii,  tluit  sent  out  this  electricity 
whioh  leaohed  the  cable  P  For  if  so,  the  stipulated 
liability  has  been  incurred.  Their  Lordships  are 
Dnable  to  think  that  it  was.  The  language  of 
both  ^e  statutory  undertaking  and  of  the  con- 
dition seems  to  point  to  some  defect  inapparatuK, 
Dot  contemplated  as  a  condition  of  the  working  of 
the  system.  But  the  departure  of  the  electricity 
from  the  rails  arose  from  no  defect,  bat  from  the 
seoeasary  condition  of  things,  if  the  tramcars  were 
to  run  and  the  rails  to  be  used  as  a  return.  The 
eTidenoe  shows  clearly  that  if  iminsulated  (as 
was  the  case  here)  the  rails  of  necessity  conduct 
home  to  the  central  station  only  some  of  the 
electricity,  the  rest  leaving  the  rails  dud  going 
afield.  Giving  to  the  word  "  leak  "  whatever 
e^ransion  may  be  appropriate  to  its  extension  to 
eleotrioit^,  tiieir  Loraships  do  not  consider  the 
■event  which  has  occurred  to  fall  within  the 
undertaking  and  condition.  The  escape  was,  on 
the  contrary,  a  natural  incident  of  the  operations 
legalised  under  the  statutes.  The  argument  of 
the  respondents  on  the  words  "  or  otherwise,"  as 
limited  by  the  preceding  word  "  electrolysis,"  did 
not  command  their  Lordships'  assent ;  but  it  is 
superseded  by  the  other  grounds  of  judgment. 
Their  Lordships  will  bnmbTy  advise  His  Jllajesty 
that  the  appeal  ought  to  be  dismissed  and  the 
judgment  of  tbn  Supreme  Court  affirmed.  The 
appellants  will  pay  the  coats  of  the  appeal. 

Solicitors  for  the  appellants,  Bircham,  and  Co. 
Solicitors  for  the  respondents,  AAunt^  Morri$, 
Cri^,  and  Co. 
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COURT  OF  APPEAL. 

March  13,  14,  and  25. 
(Before  Williams,  Stiblino,  and  Cozbits- 
Habdy,  L.JJ.) 

MONTOOMEEY  AND  Oo.  V.  InDBMNITT  MUTtTAL 

Habinb  Absubancb  Cohpant  Limited,  (a) 

APPEAL  FKOU  THE  KIND  S  BENCH  DITI8ION. 

Marinf  ituuranee — General  average  —  Auured 
ovmer  of  both  ship  and  cargo — Imiirance  on 
cargo — Sacrifice  of  mast — Bight  of  asaured  to 
recover  under  -policy — Liability  of'  underwriter 
on  cargo. 

The  fact  that  the  assured  under  a  policy  of  marine 
insurance  on  cargo  is  owner  of  the  ehip  as  toeU 
as  owner  of  the  cargo  does  not  prevent  him  from 
recovering  under  the  policy  from  the  under- 
toritm-a  on  the  cargo  in  respect  of  a  general 
average  loss,  as  a  general  average  act  does  not 
depend  on  theconeiderationwhether  thire  can  be 
any  contrihuiion  or  not  as  betwen  the  re^cUve 
'invests. 

The  Brigella  (69  L.  T.  Sep.  83i;  (1893)  P.  189) 
diaapproved. 

A  lose  caused  by  the  cutting  away  of  the  mast  of  a 
W  Ovporimi.  by  W.  a  Bus,  Eaq.,  BmMar-M-Lmm. 


ship,  which  by  the  mcuter's  orders  ia  cut  away 
for  the  safety  of  the  whole  adveniure,  but  which 
at  the  time  %t  i$  ctU  away  ia  not  hopelessly  lost 
and  might  be  aaved,  is  a  general  average  sam* 
fi^  for  which  underwritert  qf  a  poliey  on  the 
cargo  againat  perUa  of  the  aeaa  are  {table  to 
eoniribvte,  arnd  thejf  are  none  the  leaa  Uable 
beeatue  the  aatured  are  ownere  qf  boOi  ahip  and 
eargo. 

Deeinon  of  Xdthew,  3.  (84  h,  T.  £<p.  57)  cr^iriMd. 

This  action  was  brought  by  the  plaintifla,  ^ 
owners  of  the  ship  Airlie  and  her  cargo,  to 
recover  from  the  defendants  a  general  average 
loss  under  a  policy  of  marine  insntanoe  on  cargo 
efEected  by  the  d^endants;  alternatively,  to 
recover  the  defendants'  proportion  of  suing  and 
labouring  expenses  to  avert  a  total  loss  of  the 
insured  eai^. 

The  insurance  was  agunst  perils  of  the  seas 
and  other  losses  of  the  same  character,  and  the 
policy  contained  the  ordinary  sue  and  labour 
clause,  and  a  provision  that  general  average 
was  payable  as  per  foreign  statement  or  Tork 
and  Antwerp  rules,  if  so  made  up. 

During  the  voyage  the  ship  encountered  very 
bad  weather,  the  main  mast,  which  was  of  iron 
and  hollow,  settled  down.  The  mast,  howerer, 
was  secured  and  remfuned  in  its  position. 

As  the  ship  continued  to  roii,  the  master, 
fearing  that  the  mast  would  break  and  so  cause 
the  lose  of  the  vessel,  ordered  it  to  be  ont  away, 
and  it  was  out  away  and  fell  over  tiie  side. 

The  pWntilts  sought  to  recover,  under  their 
policy  on  the  cargo,  a  general  average  loss 
mcurred  by  the  cutting  away  of  the  mast,  as  they 
contended  that  the  cutting  away  of  the  mast  was 
under  the  oirenmstanoes,  a  general  average  sacri- 
fice, rendered  necessary  by  the  perils  of  the  seas 
insured  against. 

The  delendante  said  that  the  cutting  away  of 
the  mast  was  not  a  general  average  sacrifice,  and 
gave  rise  to  no  general  average  claim  ;  that,  as  the 
plaintiffs  were  owners  of  both  ship  and  cargo 
there  could  be  no  contribution  to  general  average 
as  between  ship  and  cargo,  and  therefore  the 
plaintiffs  could  not  claim  under  the  policy  on  the 
cargo,  and  that  the  sue  and  labour  ohtnse  did 
not  apply. 

The  case  was  heard  by  Matiiew,  J.  who  iield 
84  L.  T.  Eep.  67;  (1901)  1  K.  B.  147),  that  the 
plaintiffs  were  entitled  to  recover  a  general  average 
loss,  thus  differing  from  the  opinion  of  Barnes,  J. 
in  The  Brigella  (69  L.  T.  Kep.  834;  (1SS3)  P. 
189). 

The  defendants  appealed. 

Serutton,  K.O.  and  Loehnia  for  the  a^^eUantB. 
—When  the  master  ordered  the  mast  to  be  cat 
away  he  believed  it  to  be  a  wreck,  and  it  was  cat 
away  to  avoid  the  loss  of  the  ship.  There  was, 
therefore,  no  general  sacrifice  in  tbis  case.  The 
plaintiffs  have  no  claim  for  general  aver^  loss 
against  the  underwriters  on  the  cargo.  They 
are  the  owners  of  both  ship  and  oai^,  and  have 
not  as  cargo  owners  paid,  and  are  not  liable  to 
pay,  contribution  to  general  average.  The  right 
to  general  average- depends  on  the  right  of  con- 
tribntion  as  between  stiip  and  cargo.  Where  the 
same  person  is  the  owner  of  both,  there  can  be 
no  daim  for  general  average.  Gteneral  average 
assumes  separate  persons  whose  property  is  at 
stake  sharing  the  loss  of  one  whose  property  was 
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ociifioed  for  the  beneflfe  of  othen,  and  that 
^TOB  him  a  right  of  coatribation  from  the  other 
pBraons.  Whoe  there  is  no  right  of  oonbibntiou 
the  loss  is  sot  a  goteral  average  loss,  bnt  a  par- 
ticnlar  aTerai^  loss.  This  case  is  within  the 
jodgment  of  Barnes.  J  in  Brigella  (69  L.  T. 
Bep.  334;  (1893)  F.  189).  The  deoiaion  of  Moran 
T.  Jones  (7  Ed.  &.  B.  503)  was  considered  in 
Waltheio  Mavrojani  (22  L.  T.  Bep.  310 ;  L. 
Rep.  5  Ex.  116),  and  Bovill,  G.J.  sajs  it  was 
decided  on  the  special  faots  of  that  case.  A 
general  avenge  loss  cannot  be  reoovered  under 
tike  BUB  and  labonr  claase : 

Aitehi»on  t.  Lohn,  41  L.  T.  Bep.  328  ;  4  App.  Cu. 
755. 

They  also  refered  to 

DicUnton  t.  Jardint,  18  L.  T.  Bsp.  717  ;  L.  Bep. 
3  C.  P.  639  ; 

6imp$on  v.  ThompBon,  38  L.  T.  Bsp.  1 ;  3  App.  Cat. 

279; 

Attwood  V.  Btllar  and  Co ,  42  L.  T.  Bep.  6i4  ; 

5  Q.  B.  DiT.  S86 ; 
Wright  T.  Marwood,  45  L.  T.  Bsp.  297 ;  7  Q.  B. 

DiT.  62 ; 

Anderaon,  Tritton,  and  Co.  ▼.  Ocean  Bieanuhip 
Company,  52  L.  T.  Bap.  441 ;  10  App.  Caa. 
107: 

SwMdm  y.  WaUace,  52  L.  T.  Bep.  901 ;  10  App. 
Caa.  404 ; 

Sidtton  V.  Smpir«  Karine  Insurance  Company, 

15  L.  T.  Bep.  12  ;  L.  Bep.  2  C.  P.  357 ; 
^ettM  T.  Fox,  19  L.  T.  Bep.  84 ;  L.  Bep.  4  C.  P. 

665; 

Balmoral  Stmnuliip  Oompany  t.  Marten,  85  L.  T. 

Bep.  389  ;  (1901)  2  E.  B.  896,  902 ; 
Lomidei  on  the  L&w  of  General  ATSiaye,  4tti  edit., 

pp.  22,  2a ; 

OuTer'e  Csiriage  hj  Sea,  eeot.  374  o.  note  (n)  j 
Phillips  on  loennnee,  eeot.  1374 ; 
Bsneoke  on  Msrioe  loaanmce,  pp.  282, 860 ; 
HolVa  Law  of  NaTigatioB  (1824),  p.  482 : 
Panon's  Law  of  KuldoM  Ineonuue,  Tol.  2,  p.  208} 
edit,  of  1868). 

CarveTt  E.O.  and  /.  A.  Hamilton,  E.G.  for  the 
TCspondantB. — This  is  not  a  question  of  general 
aTerage  pare  and  simple.  The  question  is  what 
is  the  Deoring  of  the  cuxitrine  of  general  areiage 
on  this  policj,  what  danger  does  the  onderwriter 
take  ?  The  cutting  away  of  the  mast  was  an  act 
done  for  the  safe^  of  the  whole  adventure,  the 
<!rew,  cargo,  and  ship,  and  was  therefore  a  general 
average  eacrifioe.  A  right  of  contribution  is  not 
essential  to  a  claim  to  general  average.  The 
decision  of  Barnes,  J.  in  The  Brigella  {ubi  sup.)  is 
wrong.  The  right  to  general  average  does  not 
depend  upon  the  right  to  contribution,  and  the 
ri^t  to  recover  here  is  not  under  the  ene  and 
labour  clause.  The  obligation  of  the  nnder- 
writers  to  contribate  to  general  average  is  not 
vmder  that  (dause  but  under  the  lav  maritime ; 
<per  Lord  Blackburn  in  Aitehxson  v.  Lokre,  41 
C.  T.  Bep.  323,326;  4  App.  Gas.  755,764;  and 
Oppenheim  r.  Fry,  8  L.  T.  Bep.  385,  .387 ;  3  B.  &  S. 
873,  884).  The  same  principle  is  laid  down  in  two 
American  cases.  Potter  v,  Ocean  Insurance  Com- 
pany (3  Sumner,  27)  and  Qreely  v.  Tremont  Jruur- 
anee  Company  (9  Gushing,  415),  and  also  in  the 
text-books,  Emerigon  (Meredith's  edition),  o.  12, 
s.  39;  Phillips  on  Insurance,  sects.  1274.  1412; 
Benecke  on  Marine  Insurance,  p.  473.  The 
practice  of  average  staters  has  always  been  to 
adjnst  general  average  irrespective  of  whether  or 
not  the  diflereni;  intwests  are  owned  by  the  same 


person.  The  dictnm  of  Lord  Gampbell  in  Moran 
T.  Jonea  (7  Ell.  &  B.  523,  533)  is  in  favour  of  the 
respondents.   They  also  referred  to 

Price  T.  "Al"  8hip$'  Small  Damage  Inturanee 
Astodation  Limited,  61  L.  T.  Bep.  278 ;  22  Q.  B. 
Div.  580 ; 

Uouae'g  oaee,  12  Co.  Bap.  68. 

ScruWon  in  reply.  Cur.  adv.  vvXt. 

March  25. — The  written  judgment  of  the  court 
was  delivered  by 

WiLLiAHB,  L.J. — This  case  raises  a  question  of 
great  importance.  The  circumstances  of  the 
case  are  such  as,  it  is  admitted,  wonld  give  rise  to 
a  general  average  claim  if  the  ship  and  cargo 
belonged  to  different  owners ;  bnt  it  is  said  that 
there  can  be  no  general  average  claim,  because 
the  ship  and  cargo  both  belonged  to  the  plaintifh, 
and  as  then  ooud  be  no  ocmtribntion  uere  was 
no  general  average  loss.  MatJiew,  J.  has  held 
that  a  general  average  aot  is  not  affiaoted  by  the 
considraation  whether  Ihere  will  be  a  ot^iribafion 
or  not.  This  holding  is  oonbary  to  the  opinion 
expressed  by  Barnes,  3.  in  The  Brigella  (uM 
tup.) ;  and  we  have  now  to  consider  which  view 
is  the  right  view.  We  agree  with  the  view  of 
Matfaew,  J.  (now  Mathew,  L.J.),  and,  moreover, 
agree  so  entity  with  the  reasons  he  has  given 
for  the  conclusion  at  which  he  has  arrived  that  we 
shoald  not  feel  it  necessary  to  add  a  word  to  those 
reasons  if  it  were  not  that  we  think  we  ought 
to  deal  partdcularly  with  the  reasons  expressed 
by  Barnes,  J.  in  his  judgment  in  The  Brigella, 
and  ought  to  state  the  principles  upon  which 
we  think  the  law  of  general  average  loss  should 
be  based.  As  we  understand  the  judgment  of 
Bames,  J.,  he  is  of  opinion,  firsts  that  there  cannot 
be  a  general  average  aot,  or  a  general  average  loas, 
onless  there  are  separate  interasts  in  the  maritiine 
adTentnre,  becanse  ocmtribaticm  is  of  the  essoioe 
of  the  maritime  law  of  general  average;  and 
there  cannot  be  contribution  nnless  there  is 
diversity  of  interests ;  and  we  understand  him  to 
go  further  and  say  that  even  if  there  be  a  general 
average  act  in  a  case  where  ship,  cargo,  and 
freight  belone  to  one  adventurer  only,  yet  the 
law  of  contribution  cannot  be  applied,  for  the 
right  of  contribution  only  belongs  to  the  adven- 
turer who  had  an  interest  at  risk  against  an 
adventurer  whose  goods  have  been  saved  br  the 
general  aver^^  aot,  and  that  it  is  impossible  for 
an  adventurer  to  enforce  by  legal  proceedings 
a  claim  against  himself  in  respect  of  the  salvage 
of  one  part  of  his  property  by  the  sacrifioe  of 
another.  It  is  said  that  sooh  aiwil^  if  it  existed, 
could  only  be  enforced  by  the  adventurer  miing 
himsdf,  which  is  imposaible.  It  ia  said,  further, 
that  the  fact  tiiat  the  alup,  freight,  and  cargo 
have  been  insursd  wiUi  diffwent  underwriters 
can  make  no  difference,  because  the  only  interest 
which  the  underwriters  have  is  a  subrc^ated 
right  which  they  must  enforce,  if  at  aiu,  in 
the  name  of  the  assured,  as  the  owner  of  the 
property  sacrificed,  by  the  general  average  act 
against  the  same  person,  as  the  owner  of  the 
property  saved  by  that  sacrifice.  It  is  said  that 
the  obligation  to  contribute  in  general  average 
exists  between  the  parties  to  the  adventure, 
whether  they  are  insured  or  not,  and  that  the 
circumstance  of  a  party  being  insured  had  no 
inftuence  jpw  the  adjustment  of  the  general 
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awaoe.  It  seems  to  os  thai  the  qnestion  wheth«r 
oantribntioii  is  of  the  essence  of  a  general  average 
loss  or  a  mere  incident  of  it  mnst  depend  upon 
the  occasion  which  is  a  condition  of  such  an  act. 
It  is  not,  ite  think,  trae  to  say  that  it  is  only  the 
danger  to  the  ship,  freight  or  cargo,  which  neces- 
sitates and  justifies  sacrifice  by  the  master  of 
either  a  portion  of  the  oaxgo  or  a  portion  of  the 
ship.  This  may  be  done  in  fear  of  death,  and  if 
it  is  done  upon  a  proper  occasion  all  must  con- 
tribute to  Uie  loss.  If  there  be  one  owner  of 
ship,  freight,  and  cargo  he  will  bear  it  all.  If 
there  be  several,  each  will  contribute  according  to 
the  value  of  bis  interest.  The  object  of  this 
maritime  law  seems  to  be  to  give  the  master  of 
the  shin  absolnte  freedom  to  make  what  sacrifice 
ha  thinks  beat  to  avert  the  perils  d  the  aea,  with- 
oot  any  regard  whatsoever  to  the  ownership  of 
the  propeitf  saorificed;  and  in  our  judgment 
such  a  saonfioe  is  a  general  average  act  quite 
independently  of  unity  or  diveraity  of  ownership. 
Assuming  that  the  general  averse  act  and  the 
general  average  loss  can  occur  independently  of 
contribution,  there  etill  remains  the  question 
whether  the  underwriters  on  a  policy  on  cargo 
can  be  held  liable  to  pay  to  an  owner  of  ship  and 
cargo,  by  reason  of  his  insurance  of  cam>,  the 
contribution  which  the  carao  owner,  if  he  had 
been  another  person  than  the  shipowner,  would 
have  had  to  pay  the  shipowner  in  respect  of  the 
general  average  loss  incurred  b^  cutting  away  the 
mast.  It  is  said  that  the  shipowner  could  not 
have  recovered  against  himself  as  cargo  owner 
this  oontribntion,  and  that,  as  tiie  <nily  liability 
of  the  underwriter  on  cargo  ia  to  tmlt  aa  a  general 
average  loss  a  oontribntion  whioh  the  cai^o 
owner  could  be  oompelled  to  pay,  he  has  no 
obligation  to  recoup  the  cargo  owner  a  contribu- 
tion which  he  has  not  paid  and  could  not  be  com- 
pelled to  pay.  In  other  words,  it  is  said  that,  aa 
the  car^o  owner  has  suffered  no  loss  he  caxL  there- 
fore daim  no  indemnity.  If  this  is  the  true  view, 
the  converse  view  would  also  seem  to  be  true — 
viz.,  that  the  underwriter  on  a  policy  on  the  ship 
must  pay  the  whole  of  the  ship's  loss  by  the 
geneoal  avera^  sacrifice  withont  getting  the 
benefit  of  any  contribution  from  cargo  belonging 
to  the  shipowner  which  had  the  benefit  of  the 
saciifioe.  Bat  we  do  not  think  that  this  is  the 
true  view.  We  will  take  first  the  case  of  the  ship- 
owner who  has  insured  his  ship,  and  there  has 
been  a  general  ararage  aacrifim  and  loss  1^  cat- 
ting away  the  masta  to  avert  the  instant  perils  of 
the  sea.  We  will  assume  there  is  cargo  on  board 
belon^g  to  the  shipowner.  What  is  the  liability 
of  tiie  underwriter  on  the  policy  on  the  ship  P  It 
aeems  to  us  that  his  liability  is  to  pay  the  loss 
incurred  by  cutting  away  the  mssts  less  the  con- 
tribution by  the  shipowner  on  account  of  the 
cargo.  I  see  nothing  in  DickenMon  v.  Jardine  (ubi 
tup.)  to  prevent  this,  because  the  shipowner  has 
already  in  his  pocket  his  own  contribution  as  cargo 
owner,  and  his  loss  is  ascertained  to  be  the  costs 
of  replacing  the  masts  less  his  own  contribution 
as  cargo  owner.  It  will  be  observed  that  in 
Diekeneon  y.  Jardine  jettison  was  expressly  covered 
by  the  policy,  and  the  assured  bad  not  received 
the  o<mtributions  of  the  other  owners,  and  that 
therefore  the  underwriters  could,  upon  indemni- 
fying the  aaanred,  reoorer  the  oontributiona  in  hia 
name»  whweas  in  a  case  like  the  present  the 
assured  has  in  his  pocket  hia  own  contribution,  so 


that  there  is  no  contribution  to  be  recovered,  and 
the  assured's  loss  has  'bwapro  tarUo  reduced  before 
he  makes  any  claim  on  the  underwriters.  Bat 
suppose  he  has  effected  a  policy  on  cargo.  What 
is  the  liitbility  of  the  nndertrnters  of  the  policy 
on  cargo  ?  Sarelv  they  are  liable  to  pay  the  loss 
of  the  shipowner  by  reason  of  the  deduction  mads 
by  the  underwriters  of  the  policy  cm  the  ship  in 
respect  of  the  shipowner's  contribution  as  the 
owner  of  the  oar^ ;  and  mutaiis  mutandit  a 
similar  result  is  arrived  at  if  the  general  average 
sacrifice  is  by  jettison  of  cai^^o,  and  ship  and  cargo 
have  a  common  owner.  With  r^ard  to  the  right 
of  tiie  underwriter,  when  the  aanued  is  owner  of 
ship  and  cargo,  to  deduct  the  ocmtribntion  doe 
from  the  ship  or  oeam,  as  the  oaae  may  bS) 
we  will  quote  tiie  words  ot  Shaw,  G.  J.  in  Ortdeif 
V.  Tremoni  Inturanee  Company  (9  Gushing,  419)* 
who,  after  stating  that  the  underwriter  is  liable 
directiy  to  tbe  assured  for  a  loss  in  its  nature  a 
general  avera^  loss,  that  is,  resulting  from  a 
voluntary  saonfice,  without  waiting  to  collect  the 
contributory  shares  from  other  persons,  aays: 
"  But  the  rule  does  not  apply  where  the  aasnied 
is  owner  of  the  vessel  and  cargo.  Then,  as  owner 
of  the  cargo,  being  bound  to  contribute,  he  is 
deemed  to  have  the  contribution  in  his  own  hands,, 
and  therefore  is  clearly  pro  tanto  indemnified,  and 
cannot  collect  of  the  underwriters  a  sum  of  money 
to  be  recovered  back  by  the  underwriter  himself." 
It  seems  to  us  that  Uiis  passage  ia  quite  right 
and  a  working  out  ol  the  principle  (m  whioh  the 
law  of  the  general  average  is  based.  Thia  view 
seems  to  as  to  obviate  any  difficulty  arming  from 
the  fact  that  a  man  oannot  sue  himself  ana  from 
the  legEd  proposition  tliat  the  only  right  of  th» 
underwriters  m  respect  of  collection  of  contribu- 
tions is  to  sue  in  the  name  of  the  assured.  TherO 
is  nothing  in  this  conclusion  oontraiy  to  any 
English  authority.  It  is  true  that  no  English  osse 
expressly  decides  the  point.  But  there  is  a  dictum 
of  Lord  Gampbell  in  3foran  v.  Jonet  (ubi  tup.), 
and  an  opinion  of  Blackburn,  J.  in  Oppenheim  v. 
(ubi  ftfp,).  In  the  former  case  Lord  Camp- 
said  (7  EL  &  B.  533} :  "  And.  where  there  are 
separate  insuranoes  on  ship  and  frwght,  tbe 
calculation  must  be  made  as  to  the  amount  of 
the  contribution  by  each,  although  the  whole 
freight  which  was  in  peril  is  to  be  recMved  by  the 
owner  of  the  ship,  and  witiiont  inanranoe  the  wfaol* 
of  the  loae  wotud  fall  upon  lum."  And  in  th» 
latter  oaae  Blaokbnra,  J.  said  (8  L.  T.  Bep.  387 ; 
3  B.  AS.  884):  *■  I  think  it  is  not  necessary  for  the 
decision  of  1^  case  to  say  whether  the  extra> 
ordinary  expenditure  was  general  average  or  not, 
though  I  have  a  strong  impressitm  that,  where  a 
voluntaiT  saorifioe  is  made  for  the  bmefit  of  the 
whole  adventure,  it  is  general  average;  whether 
the  ship  and  cargo  and  freight  belong  to  one  only 
or  to  different  adventurers."  Against  this  there  ia 
the  opinion  of  Barnes,  J.  expressed  in  The  BrigeUa 
{ubi  tup.).  American  authority,  as  we  have  alies^y 
said,  is  strongly  in  favour  of  the  view  expressed 
by  Matlww,  J.,  and  the  whole  (question  ia  well 
discussed  by  Story,  C.J.  in  his  judgment  in 
Palter  v.  Ocean  Inaurance  Company.  He  says 
(3  Sumner,  39) :  "But  the  argument  is  that hwe 
there  was  no  cargo  on  board,  and  that  there  oaa 
be  no  oontribntion  by  freight  or  cargo;  but  the 
whole  is  to  he  bcwne  by  the  ship ;  ana  that  thar^ 
fore  it  is  a  particnlar  average  on  the  ship  and  liot 
a  general  average.  The  ai^ument  proceeds  sjiob. 
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the  ground  that  what  ie  and  what  is  not  a  general 
average,  doea  not  depend  upon  the  nature  and 
objeots  of  the  thing  done,  or  aacrifioe  made,  for 
the  general  good;  but  aokly  upon  the  point 
whether  there  are  in  fact  different  oontribatorr 
mbjeota.  I  do  not  ao  nnderetand  the  law.  Aa  I 
nndentand  it^  the  rule  as  to  what  omstitotea  a 
general  average  or  not.  ia  founded  upon  the  oon- 
aideration  whether  it  is  for  the  benefit  of  all  who 
are  or  may  be  interested  in  the  aooomplisfament 
of  the  voya^  ;  or  axUy  for  the  benefit  ot  a  parti- 
cular party.  Suppose  a  person  to  he  owner  of 
the  ship  and  cai^o,  and,  of  course,  ultimately  of 
the  freight  also,  and  he  ahoald  insure  the  snip, 
cargo,  aiid  freight  in  three  different  policies  by 
different  offices,  it  a  jettison  should  be  made  or 
a  mast  be  cut  away,  or  any  other  sacrifice  be 
made  for  the  common  benefit  of  all  concerned  in 
the  voyage,  there  can  be  no  doobt  that  this 
would  be  a  case  of  general  average,  and  the 
underwriters  on  ship,  cargo,  and  freight  must  all 
oonlribnte  as  for  a  general  average.  What 
possible  difference  in  such  a  case  comd  it  make 
that  the  same  underwriters  were  underwriters  in 
one  policy  on  the  ship,  cargo,  and  freight;  or 
that  the  owner  mngly  bad  no  insuranoe  at  all,  or 
an  insnrance  upon  one  only  of  the  subjects  put 
at  hazard  f  Must  not  the  u>es  still  be  traeted  in 
iho  contemplation  of  the  law  as  a  general 
average  or  in  the  nature  of  a  general  average  ? 
As  I  understand  it,  the  phrase  *  general  average,' 
as  found  in  our  policies  of  insnrance,  ie  used  in 
contradistinction  to  particular  avers^^.  It  means 
a  voluntary'  sacrifice  for  the  benefit  of  the  voyage, 
and  not  merely  an  involuntary  encounter  of  a  loss 
without  action  or  design.  It  looks  to  the  efficient 
cause  of  the  loss,  and  not  to  the  effects  of  it.  It 
looks  to  the  consideration,  whether  the  Act  is 
intended  for  the  benefit  of  all  concerned  in  the 
voyage,  and  not  in  particolar  to  the  consideration 
who  are  to  contnbnte  towards  the  indminity. 
To  be  sure,  if  the  owner  stands  as  his  own  insurer 
throughout,  tiie  question  degenerates  into  a  mere 
distinction,  for  it  is  a  pure  speculative  inquiry. 
Not  so  when  there  is  an  insurance ;  for  in  such  a 
case  the  underwriters  are  pro  lanto  benefited  by 
the  sacrifice  or  other  act  done,  and  they  are  in  a 
just  sense  bound  to  contribute  towards  it."  We 
have  only  to  add  generally  that,  in  our  judgment, 
the  underwriters  have  throughout  the  adventure 
such  inchoate  property  and  liability  to  loss  as  to 
make  it  right,  within  the  true  principle  of  the 
law  of  general  average,  that  upon  the  adjustment 
their  right  to  contribution  and  their  loss  as 
underwriters,  as  the  case  may  be,  should  be  taken 
into  consideration  in  the  final  account.  Uore- 
over,  it  is  further  worthy  of  observation  that  the 
view  of  the  law  wUch  we  have  taken  agrees  with 
the  practice  of  avrot^e-staters  and  underwriters, 
both  before  and  since  the  decision  in  The  BrigeUa 
and  this  practice  is,  in  my  opinion,  really  essential 
if  the  spirit  of  the  law  of  general  average  is  to 
be  applied  to  the  ctmditions  of  navigation  of 
the  present  day.  The  appeal  must  he  dismissed 
with  costs. 

Solicitors  for  the  plaintiffs,  W.  A.  Crump  and 
Son. 

Solirators  for  the  defendants,  tFcUtorUt  Johmon, 
£u&5,  and  Whatton, 
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April  19,  21,  22,  and  24. 
(Bd'ore  Collihs,  M.H.,  STi&LXHa  and  Gozehs- 
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MOFFATT    AND    PAIOI    LIMITED    V.  GBOBGI 

Gill  and   Sons  IiIkitbd  and  Fhascis 
Kabshall.  (a) 

AFPMAL  raOK  THK  OHAHCBBT  DIVISION. 

CUmyright—Book^'Ii^'ngement-^Comnunkiior — 
Originality — Common  Btnareea  of  informattott^ 

Injunction. 

The  plaintiffs  were  Ike  rtgiatered  ynvprHfors  of 

the  copyright  in  an  annotated  edition  of  one  of 
BhaJeetpeare't  pZavv,  edited  bv  T.  P.,  and  pub- 
lithed  In  1893. 

In  March  1900  the  defendants  G.  and  Bona  pub- 
lished an  anrwtated  edition  of  the  same  play, 
edited  by  the  defendant  F.  M. 

The  plaintiffs  aUeged  that  the  book  published  by 
the  defendants  G.  and  Sons  was  a  colourable  imi- 
tation of  the  plaintiffs'  book,  and  an  infringe- 
ment cf  their  copyright  therein  in  respect  to. 
general  arrangement,  sketches  of  character^ 
literary  notes,  and  quotations. 

Seld,  that  the  plaintiffs'  book  was  a  subject-matter^ 
of  copyright ;  that  the  use  which  the  defendant" 
F.  M.  had  mi»de  of  the  plaintiffs'  book  was  iUe- 
gitimttte  and  an  infringement  of  their  copyright 
therein ;  and  that  therefore  they  were  efUitUd  to 
an  injttnetion. 

Decision  cf  Ketewieh,  J.  (84  L.  T.  Bep.  452)  . 
reversed. 

In  Feb.  1893  the  plaintiffs*  predecessora  published 
an  annotated  edition  by  Thomas  Page  of  "As  . 
You  Like  It,"  as  one  of  a  aeries  of  Shakespeare's 
pla^s  prepared  for  sohools,  and  the  ecq^right  was 
regutered  in  their  names  as  proprietors  at  Sta^ 
tioners'  Hall. 

In  1899  the  defendants  George  Gill  and  Sona 
Limited  puUished  an  annotated  editicm  of  the 
same  play  by  the  defendant  the  Bev.  Francis 
Uarshall. 

In  Dec.  1899  the  plaintiffs  commenced  an  action 
against  the  defendants  George  Gill  and  Sona 
Limited  complunin^  that  the  defendant  Mar- 
shall's book  was  an  infringemeot  by  them  of  the 
copyright  in  several  works,  and,  among  others,  ot 
the  plaintiffs'  work  on  "  As  You  Like  It." 

That  action  was  disposed  of  by  a  consent  order 
dated  in  Jan.  1900,  to  which  the  defendant 
Marshall  was  not  a  party,  and  under  which  the 
defendants  George  Gill  and  Sons  Limited  pud 
agreed  damages  and  agreed  coats  and  undertook 
to  destroy  all  copies  in  their  possession  in  respect 
of  which  the  action  was  brought^  the  plaintifn  on 
their  part  undertaking  not  to  oommenoe  any 
action  i^unst  the  defendant  Marshall  in  respect 
of  the  matters  in  question  in  that  action. 

In  accordance  with  that  order,  all  copies  of  that 
edition  of  the  defendant  Marshall's  book  in  the- 
possession  of  the  defendants  Greorge  Gill  and  Sona 
Limited  were  destroyed. 

The  defendant  Marshall  then  prepared  a  second 
edition,  which  was  again  published  by  the  defen-^ 
dants  George  Gill  and  Sons  Limited. 

The  plaintiffs  complained  that  the  second 
edition,  although  it  contained  alteKtions,  was 
substantially  a  copy  of  the  first ;  and  accordingly 
in  May  1900  they  commenced  the  present  action. 

The  plaintiffs  claimed  damages,  an  injunction 

W  BeporUd  by  £■  A.  Scratcblbt,  Em].,  Burl*(er-ftt-LAW. 
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to  reatrain  the  defendants  from  oontinning  the 
infringement,  and  an  order  for  delivery  ap  of  the 
copies  of  the  defendaats'  book  in  their  posses- 
eion. 

The  plaintiffs  alleged  that  the  defendants*  book 
was  a  colourable  imitation  of  their  book  and  an 
infringement  of  their  copyright  therein.  They 
delivered  particulars  of  their  allegations  divided 
into  five  heads ;  (1)  That  the  general  arrangement 
of  the  defendants'  book,  including  the  gloBsary, 
wan  copied  from  the  plaintiffs'  laook;  (2)  that 
sketches  of  character  were  copied ;  (3)  that 
certain  passages  were  copied,  instancing  a  passf^ 
set  ont  in  the  plaintiffs  book ;  (4)  that  literary 
notee  and  quotations  were  copied;  and  (5)  tbst 
'there  were  in  the  defendante' book  certain  other 
infringements  of  the  pluntiffs*  book. 

The  defendants  denied  the  plaintifEs'  allega- 
tions except  with  respect  to  the  passage  speoi- 
fically  referred  to,  which  they  admitted  was  copied 
from  the  plaintiffs'  book  "  for  convenience  only." 

The  defendant  Uarshall  admitted  having  read 
the  plaintiffs'  book,  but  stated  that  his  book  was 
the  resiilt  of  independent  labour  and  research, 
cuaking  a  legitimate  use  of  the  plaintiffs'  book  in 
"Common  with  the  works  of  other  commen- 
tators. 

It  was  decided  by  Kekewich,  J.  (84  L.  T.  Bep. 
452)  that  although  the  defendant  Marahall  had 

-  copied  a  particular  passage  from  the  plaintiffs' 
book,  and  althoneh  he  wae  to  a  certain  extent 
otherwise  indebtM  to  it,  yet  that  there  was  no 

-  extraction  of  a  vital  part,  and  no  antmut  furandi. 
Accordingly  his  Lordship,  in  the  exercise  of  hie 
-discretion,  refused  to  grant  an  injnnction. 

From  that  decision  the  plaintiffs  now  appealed. 

Warrington,  K.O.  and  Scrutton,  K.O.  (with 
them  H.  Lynn  and  B.  J.  B.  Oo0in)  for  the 
appellants.  —  Kekewich,  J.  considn^  himself 
lloond  by  the  pleadings  to  restrict  his  dedsion  to 
the  second  edition  of  the  defendants'  book.  But 
Uie  learned  judee  should,  we  submit,  have  had 
r^ard  also  to  the  first  edition,  inasmuch  as  the 
second  edition  is  substantially  act^y  of  the  first. 
There  are,  it  is  true,  slight  differences  between  the 
two  editions.  But  in  the  preparation  of  the 
second  edition  the  defendant  Marshall  did  not 
entirely  disregard  the  previous  one,  and  it  is  a 
colourable  imitation  of  the  plaintiffs'  book  and  an 
infringement  of  their  copyright  therein,  the 
plaintiffs'  book  being  the  proper  subject-matter 
of  oiqiyright.  They  referred  to 

Lamb  V.  Svans,  63  L.  T.  E-p.  131  ;  (1893)  1  Ch. 
218  ; 

WilkiTusT.  Aikin,  17  Ves.  422;  11  B.B  118; 
Ltslie  V.  Young  and  8ont,  (1894)  A.  C.  335 ; 
MacmUlan  v.  8arhg  Chunda  Oung,  17  Ind.  L.  Eap. 
Calcutta  Beries,  951. 

P,  Ogden  Lawrence,  K.C.  and  P.  F.  Wheeler, 
for  the  respondent  Marshall,  referred  to 

Pikt  r.Nichol<u,  20  L.  X.  B«p.  906;  on  appeal, 

L.  Bep.  5Ch.App.  251; 
Cary  v.  Longman,  1  Eut,  358 ;  6  B.  B.  285 ; 
8ayr€  v.  Moore,  1  UMt,  361,  note;  6  B.  B.  288, 
note  i 

TonMon  v-  Wallcvr,  3  Siruist.  672 ; 
Murray  v.  Bogus,  1  Drew,  353  ; 
Jarrold  v.  Eouleton,  3  K.  &  J.  708 ; 
BpUrt  V.  Brawn,  31  L.  T.  Bep.  O.  S.  16  ;  6  W.  B. 
352  ; 

Jforrfi  V.  Wright,  22  L.  T.  B-p.  78;  L.  Bap.  .1  Cb. 
App.  879. 


/.  A.  Hamilton,  K.C.  and  Lineoln  Bead  for  the 
respondents  George  Gill  and  Sons  Limited. 

Scrutton,  E.G.  in  reply.— A  peraon  may»  by 
publishing  a  reprint  of  a  work  ot  which  the  copy- 
right has  expired,  with  notes  and  iUustrations 
from  other  works,  create  a  new  copyright  which 
will  be  protected  from  piracy ;  and  it  is  a 
piratical  nse  of  soch  copyr^bt  work  to  borrow 
therefrom  any  otmsiderable  number  of  these 
illusfcrati(»u : 

Stoat  T.  Jfurray  and  Son,  9  Soo.  Sail.  Cas.,  3rd 
ierifls,84I. 

If  a  person  who  infringes  the  copyright  of 
another  avails  himself  of  the  work  of  that  other 
person  in  fact,  the  intention  is  immaterial.  It  is 
no  answer  to  a  charge  of  infringement  of  copy- 
right, and  an  application  for  an  injunction,  that 
the  defendant  did  not  copy  the  work  with  an 
animuM  furandi,  but  in  perfect  good  faith  and 
with  an  acknowledgment  of  the  source.  If  in 
effect  a  large  and  v  ital  portion  of  the  plaintiff's 
work  be  appropriated  in  a  form  wnich  will 
materially  injure  his  copyright,  the  effect,  not  tbe 
honest  intention,  must  be  looked  at : 

8cott  V.  Stanford,  16  L.  T.  Bep.  51 ;  L.  Hep.  3  Eq. 
718. 

Whether  a  substantial  part  or  not  has  been  taken 
is  immaterial  also : 

Cooper  T.  Stephens,  72  L.  T.  Bep.  390 ;  (1S9S)  1  Ch. 

567. 

P.  F.  Wheeler  in  rejply  upon  the  further  cases 
cited. — The  case  of  Black  v.  Murray  and  Son  (ubi 
«up.)'ia  distinguishable  from  the  present  case.  It 
was  quite  a  different  case.  It  is  more  like  Long- 
man  v.  Winchester  (16  Ves.  269),  which  has  no 
application  to  a  case  like  that  now  before  the 
court.  The  authority  of  Spter*  t.  Brown  (ubi  tup.) 
was  cited  there,  and  that  is  also  distinguishable. 
As  to  Scott  v.  Stanford  (u&i  sup.),  where  it  was  said 
that  an  unacknowleged  taking  is  more  severely 
regarded  by  the  court  than  i£  it  be  acknowledgea, 
the  defendant  Marshall  does  acknowledge  in  his 
defence  that  he  has  taken  from  the  plaintiffa* 
book.  [H.  Lynn.  —  But  the  acknowledgment 
referrea  to  means  acknowle^ment  in  the  book 
which  infringes  the  copyright.] 

Collins,  M.R.— This  is  an  appeal  from  the 
decision  of  Kekewich,  J.  refusing  to  restrain,  at 
the  instance  of  the  plaintiffs,  the  publication  of 
an  edition  of  "  As  You  Like  It/*  of  which  the 
defendants  Ibssrs.  George  Gill  and  Sons  are  the 
pnbUshwB,  and  of  which  Jlir.  Francis  Uarshall  is 
Uie  author.  Now,  the  dronmstsnces  <^  the  case 
are  somewhat  peculiar.  The  book  in  lespeot  (rf 
which  the  plaintiffs  sue  as  publishers  is  one  of  a 
class  of  books  designed  to  meet  a  modun  nnt 
in  the  training  of  young  persons — hvy%  and  girls, 
and  perhaps  I  should  say  young  men  and  yoong 
women — for  certain  classes  of  examination  wbicb 
hare  become  very  common  throughout  the  country. 
The  book  instances  the  reciprocal  illations 
between  teachers  on  the  one  hand  and  examiners 
on  the  otter,  and  it  represents  the  last  counter, 
move  on  the  part  of  teachers  to  meet  the 
ingenuity  of  the  examiners.  How  far  that  contest 
will  be  carried  I  do  not  know.  But  one  has 
before^  one  in  the  course  of  this  case  a  process  of 
evolution,  with  the  ultimate  goal  of  a  strangle  in 
which  the  fittest,  I  sapposs,  will  survive — a 
struggle  between  the  teachers  mi  the  one  hand. 
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and  the  examiners  on  the  other.    That  is  the 
history  of  the  geneds  of  the  particnlar  prodaotion 
in  which  the  oopTnght  is  now  claimed  and  in 
respect  of  which  wis  action  is  broQftht.  ICessrs. 
Htnfatt  and  Faige  are        plaintiffs  and  the 
pnbUshers,  and  cnrionBly  enough  the  author  is 
also  named  Page,  hot  he  spells  his  name  diffe- 
rantly.    The  book  published  by  the  plaintiffs 
seems  to  have  been  a  snocessf  al  lxK>k  of  its  kind, 
and  it  seems  to  have  been  the  last  step — I  oaght 
perhaps  to  say,  in  advance — made  in  the  prepara- 
tion of  books  of  that  class.   It  is  an  annotated 
edition  of  "  As  You  Like  It,"  and  it  has  certainly 
soma  novel  features  as  compared  with  those  that 
had  preceded  it.   I  think  that  the  ingenuity  of 
counsel  and  their  advisers  have  placed  before  us 
-the  whole  of  the  series  of  books  o£  the  same  class 
that  had  preceded  that  brought  out  by  the  plain- 
tifi.  And,  though  one  can  trace  the  process  oi 
evolntion,  I  think  a  long  step  was  made— for- 
wards, I  suppose  I  oosht  to  a(V— by  the  publics* 
tion  oC  the^lainUffs' t>ook.  The  ooject,  so  far  as 
I  can  see,  in  these  publications — ^they  are,  as  I 
have  already  remarked,  addi-essed  to  the  instruc- 
tion  of  young  persons — is  to  substitute  the  mental 
effort  of  the  teacher  for  the  mental  effort  of  the 
person  taught.   They  are  designed  to  meet  the 
examiners  on  their  own  ground,  and,  if  possible,  to 
def«at  them.   Now,  the  system  involves  probably 
an  ignoring  of  what  is  really  the  end  and  what 
are  really  the  means.   I  suppose  the  end,  both  of 
the  examination  and  of  the  process  adopted  of 
training  the  teacher  to  meet  it,  is  the  instruction 
and  development  of  the  pupil's  faculty.   Bat  the 
methods  adopted,  on  the  one  hand,  by  the  persons 
who  desire  to  test  that  faculty  by  examination, 
and  the  methods  adopted  on  the  other  by  the 
persons  whose  business  it  is  to  prepare  the 
etndoits  to  undei^  the  examination,  is  what  is 
sometimes  called  "oramming."  The  laUer  persons 
hare  adapted  their  means  to  the  end — not  the 
end,  it  may  be,  of  mainly  improving  and  truning 
the  intelligence  of  the  persons  whom  they  have 
to  deal  with,  but  in  training  them  to  meet 
that  which   has   been   put  forward   by  the 
opposing  party  as  the  goal   that   they  have 
to  attain — namely,  the  successful   passing  of 
the  examination.    The  examination  is  there- 
fore   substituted  for  the  end  for  which  tbe 
examination  was  framed;  and  the  cramoier'a 
text-book  is  substituted  for  the  process  which 
the  examination  was  designed  to  carry  out. 
Kow,  that  is  the  situation  in  which  we  find  our- 
selves, and  the  book  that  is  produced  to  meet 
the  exigencies  created  by  that  situation  is  to  be 
judged,  not  perhaps  so  much  as  a  literary  work 
as  a  well-designed  atimulant  to  the  special  facul- 
ties which  are  required  to  meet  a  particular 
emei^ency — namely,  tiie  snccesafnl  passing  of  the 
examination.   Well,  in  the  process  of  evolution 
it  has  been  found  that  what  you  require  mainly 
for  this  purpose  is  a  good  memory  on  the  part  of 
the  student.   And  if  yon  can  remove  him  from 
all  effort  of  thought  himself,  from  all  effort  of 
analysis,  and  substitute  for  it  the  efforts  of 
another  person  formulated  and  tabulated  in  an 
easily  acceptable  shape  calling  upon  memory  and 
nothing  else,  you  will  ver^  probably  enable  your 

f upil  to  pass  the  examination  much  more  success- 
ally  than  if  you  simply  pointed  out  to  him  the 
direction  in  which  he  ought  to  develop  his  own 
faonlties  of  production,  adaptation,  reasomng, 


and  so  forth,  and,  having  done  so,  to  |>reseut 
himaeU  to  tiie  examiner.  The  probabilitv  is 
that  the  youth  who  has  had  it  all  done  for  nim, 
and  who  has  exercised  his  memory  anffidentiy  to 
be  able  to  give  out  suooessfull^  what  he  has  ^ot 
from  his  crammer,  will  succeed  in  bis  examinafaon 
very  much  better  than  the  youth  who,  havina  a 
bettor  mental  training,  is  trying  hj  the  aid  of  nis 
own  faculties  and  his  own  reseuoh  to  put  himself 
in  a  position  to  cope  with  the  examiner.  There- 
fore we  must  not  regard  these  books  in  the  light 
so  much  of  their  literary  merit  as  of  their  success 
in  achieving  the  aim  desired.  It  seems  that 
with  regard  to  the  plaintiffs'  book,  which,  as  I 
have  said,  had  proved  a  success,  the  step  that  had 
been  taken  forward  in  this  contest  was  this: 
Earlier  editors  had  dealt  with  the  play  of  "  As 
You  Like  It " ;  they  had  put  in  a  preface  dealing 
with  the  sonroes  mm  which  that  play  was  taken, 
some  of  thsm  making  brief  comments  upon  the 
plot  and  also  critical  nt^es.  But  Uie  prooesa  of 
analysis  had  to  be  piished  farther,  and,  as  a  good 
many  people  had  written  on  tbe  same  subject,  the 
author  of  the  plaintiffs'  book  certainly  took  this 
step  in  advance  of  the  others.  He  analysed  the 
different  characters  in  the  play ;  he  took  them  one 
by  one ;  he  analysed  the  salient  cbaractoristics  in 
them ;  and  covered  the  wide  area  of  previous 
writers,  possibly  introducing  his  own  observations 
aod  bis  tact  In  fact,  under  tbe  different  headings 
into  which  he  had  divided  these  characters,  he 
grouped  a  series  of  quotations  drawn  from  the 
play  itself,  illustrating  the  salient  characteristics 
which  he  had  marked  out.  He  seems,  so  far  as  I 
can  follow  it  from  the  process  of  evolution,  to 
to  have  been  the  first  person  to  have  conceived 
the  idea  of  indoctrinating  his  pupils  with  the 
predse  matters  which  would  be  useful  in  an 
examination.  At  tbe  far  end  of  lus  book  he 
appends  examination  papers.  That  had  been 
done  before;  but  he  was  the  first,  so  far  as 
I  have  seen,  who  carried  the  analysis  of  the 
characters  to  anything  like  the  extent  to 
which  the  author  of  this  book  has  done,  and  he 
has  illustratod  that  analysis  by  a  series  of  apt 
quotations  placed  under  each  special  beading 
into  which  he  had  divided  the  category.  That  is 
the  principal  part  of  that  portion  of  bis  work  which 
has  been  most  in  discussion  before  us— namely,  the 
characteristics  of  the  different  characters.  It  is 
said  that  imitation  is  tbe  best  compliment  that 
you  can  pay  to  another  person,  and  the  plaintiffs 
having  published  this  particular  work  in  1893 — 
although  the  series  of  which  it  was  one  had  begun 
as  far  back  as  1SS>7  or  1888 — it  did  present  these 
new  featurei  that  I  have  dwelt  upon  as  compared 
with  the  earlier  works  of  diffeirait  authors.  It 
was  brought  out  in  1893,  but,  curiously  enough, 
the  defendant  its.  Uarshall,  who  had  been  more 
or  less  a  rival  competitor  in  the  race  for  success 
in  passing  pupils  tor  examination,  did  not  bring 
out  his  work  on  the  same  subject  until  somewhere 
towards  1899  or  1900.  WelU  it  is  also  a  curious 
fact  that  there  was  a  very  marked  resemblance 
between  the  work  brought  out  by  tiie  defendant 
Mr.  Marshall  and  tbe  work  published  by  tbe 
plaintiffs,  so  much  so  that  an  action  was  brought 
by  the  present  plaintiffs  in  which  they  attacked, 
I  think,  four  other  plays  brought  out  by  Mr. 
Marshall,  as  well  as  the  play  now  in  question. 
"  As  You  Like  It."  Without  getting^  into  court, 
bat  f^ter  the  first  preliminaries — thcMsue  of  the 
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writ,  and  m>  on — ^bad  taken  place,  that  action  vae 
HtUed  by  a  money  payment  made  by  the  defen* 
dantS)  who  were  the  pabliaherB  only,  and  not  by 
Hr.  MarBball,  who  >■  now  one  of  the  defendants. 
A  money  payment  was  made,  and  stepa  were 
taken  to  destroy  the  whole  of  the  incrimmated 
editum.  The  defendant  Mr.  Marshall  was  not,  I 
repeat)  a  party  to  thosa  proceedings,  bnt  his 
pnhlishers  were,  and  they  jtave  the  undertaking 
that  I  have  described.  What  happened  upon 
thatP  No  sooner  were  the  obnoxious  copies 
de8tro;r^  ^^tt  the  defendants  (the  publishers) 
put  it  into  the  hands  of  Mr.  Marshall  to  bring  oat 
a  new  and  another  edition  which  should  not  be 
an  infringement  of  the  plaintifFs'  work.  A  new 
edition  was  accordingly  Drought  oat  in  a  short 
time,  and  when  the  plaintiffs  came  to  examine  it 
they  were  of  opinion  that  it,  taken  by  itself,  con- 
stitnted  an  infringement  of  their  work.  The 
consequence  was  chat  the  present  action  was 
commenced,  and  commenced  not  only  against  the 
pnblishers,  bnt  also  against  Mr.  Marshall,  the 
author.  Well,  we  have  had  the  assistance  of 
connael.  and  we  have  had  a  very  elaborate 
examination  of  all  the  books  involved  in  this 
controversy — that  is  to  say,  the  plaintiffs'  work, 
the  ftnt  edition  of  Mr.  Marshall's  work  and  the 
sahject- matter  of  this  action — the  second  edition 
of  that  defendant's  work.  The  action  was  brought 
before  Kekewioh,  J.,  who,  after  a  long  hearing, 
came  to  the  conclusion — on  grounds  which  I  shedl 
have  to  comment  upon  in  a  moment — as  the 
result  of  the  proceedings  before  him,  that  he 
could  not  interfere  to  restrain  the  defendants 
from  pnblishing  the  incriminated  work.  But 
when  I  say  that  of  Kekewioh,  J.,  I  think  that^  in 
all  other  respects,  I  have  hia  aathoiity  for  the 
opinion  which  I  have  myself  formed  in  this  case, 
for  I  am  ahoat  to  show  that,  bnt  tor  one  par- 
tionlar  oironmatanoe,  Kekewich,  J.  would  have 
been  of  opinion,  and  in  fact  was  of  opinion,  tiiat 
the  present  edition  of  the  defendants'  work  was 
an  infringement  of  the  plaintiffs'  copyright. 
Now,  in  order  to  show  that,  I  propose  to  read 
a  passage  from  Kekewich,  J.'s  judgment  to 
show,  first,  what  his  real  opinion  was ;  and, 
secondly,  to  show  what  reason  he  haid  for 
not  giving  effect  to  that  opinion.  New,  this  is 
what  he  says :  "  The  history  of  the  preparation  of 
the  first  edition  and  the  comparison  of  that  with 
Mr.  Page's  book  were  properly  brought  out  in 
evidence ;  but,  notwithstanding  that,  I  am  com* 
pelled  by  the  pleadings  to  restrict  my  deci- 
sion to  the  second  edition,  and,  however  much 
I  may  be  disposed  to  condemn  the  first,  or 
to  hmd  tiiat  in  the  preparation  of  the  second 
Marshall  was  largely  influenced  by  the  con. 
tenia  of  the  first  and  his  recollection  of  them, 
I  do  not  deem  myself  at  liberty  to  allow  tiiat  to 
enter  into  the  consideration  of  the  issue  above 
stated.  It  would  have  been  possible  for  the 
plaintiffs,  if  imfettered,  to  have  framed  their 
pleadings  otherwise,  and  to  have  treated  the 
second  edition  as  for  all  practical  purposes  only  a 
reissue  of  the  first;  bat  they  have  elected  for 
good  reasons  to  adopt  a  different  course,  and 
they  and  I  are  alike  bound  to  abide  by  it.  I 
recognise  the  difficulty — often  insuperable — of 
ezpresung  a  useful  opinion  on  facts  which  do  not 
exist  or  cannot  be  ascertained,  or,  as  in  this  ease, 
cannot  properly  be  made  the  foundation  of  a 
judgment.   Tet  I  think  the  plaintiffs  are  entitled 


to  know  my  opinion  on  the  question  whether,  oa 
the  assumption  that  the  first  aa  well  as  the  second 
edition  is  before  me,  the  copyright  has  been 
infringed.  That  the  first  edition  infringed  the 
copyright  is  scarcely  open  to  doubt.  I  count  for 
nothing  the  consent  judgment  (to  which  Mr. 
Marshall  was  no  party),  bat  the  admteuons  ex- 
tracted from  him  in  cross-examination" — that  is, 
in  the  present  action — "show  that  especially  as 
regards  the  sketch  of  the  character  of  Rosalind 
he  not  merely  derived  great  benefit  from  Mr.  Page's 
book,  but  practically  in  many  particalars  copied  it. 
I  accept  his  statement  that  Mr.  Page's  book  was  nob 
before  him — that  is,  not  lying  open  on  the  table 
so  that  he  could  refer  to  it ;  but  I  also  accept 
his  statement  that  he  had  read  it  carefully,  and 
that  with  an  excelleat  memory  he  could,  and  did, 
have  present  to  his  mind  Mr.  Page's  treatment  <x 
the  subject  and  the  language  In  which  that  treat, 
ment  wu  e^ressed.  When  preparing  the  second 
edifuon  he  r«id  Mr.  Page's  book  again,  in  order  to 
see  what  pass^^  required  to  be  deleted  (which 
passages  he  at  once  struck  out),  and,  with  hia 
memory  thui  refreshed,  he  rewrote  certain  charac- 
ters, including  Rosalind,  so  tar  as  this  operatioa 
rendered  rewriting  necessary.'  I  think  it  was 
impossible  for  Mr.  Marshall  to  compile  a  second 
edition  on  the  same  lines  as  the  first  which  should 
not  infringe  the  copyright.  I  think  it  was  impos- 
sible for  him  to  divorce  his  mind  sufficiently  fov 
that  porpose  from  the  book  which  he  knew  well, 
and  from  which  he  had  largely  borrowed,  espe- 
cially when  he  bad  been  obliged  to  consult  it  afresh 
and  with  some  special  care.  Avoiding  the  use  of 
Mr.  Page's  language  was  wholly  insufficient  to 
enable  Mr.  Marshall  to  escape  the  difficulty  in 
which  he  had  placed  lumself.  It,  therefore,  I  were 
at  liberty  to  treat  the  first  edition  as  the  sal^eob 
ot  oompukint,  or  to  regard  the  second  asspring^ng 
from  it,  I  shonld  not  hesitate  to  find  on  this 
ground  alone  that  the  plaintiffs*  copyright  had 
been  infringed,  or  to  give  them  the  full  rights  to 
which  such  infringement  would  entitle  them  in. 
this  court"  Therefore,  we  have  a  clear  opinion 
by  the  learned  judge,  that,  but  for  a  parUcnlar 
reason  which  he  thought  insuperable,  his  own 
opinion  was  on   the  admitted   facts,  on  the 

? genesis  of  the  second  edition,  as  demoastrated 
rom  the  lips  of  the  author  himself,  that  the 
second  edition  was  just  in  the  same  sense 
as  the  first  an  infringement  of  the  plaintiffs* 
copyright.  Now,  that  was  hia  opinion  if  he 
had  been  at  liberty  to  look  at  all  the  facts.. 
You  have  the  first  edition  which,  as  the  learned 

i'udge  says,  the  defendants  themselves  could 
lardly  deny  was  nothing  short  of  a  copy,  and  a 
servile  copy  in  many  important  parts,  ot  the 
plaintiffs*  work.  And  we  nave  as  the  result  of 
cross-examination  the  exact  prooess  of  evolution 
described — how  the  defendant  Mr.  Marshall  used 
the  first  in  the  preparation  of  the  second.  When 
we  come  to  consider  it — we  have  had  it  stated 
before  us  again — it  seems  to  me  that  the  learned 
jud^  was  perfectly  right  in  that  view.  The  first 
edition  coald  not  be  defended.  That  was  admitted 
by  the  publishers.  It  was  not  admitted  in  the 
first  proceedings  by  the  author,  because  he  was  not 
a  party  thereto.  But  as  a  result  of  the  examina- 
tion in  the  present  action  there  is  a  practical 
admission  by  the  author  himself  that  the  first 
edition  conla  not  be  defended.  What  is  the 
process  that  the  defendant  has  adopted,  and  by 
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which  his  Becond  edition  has  been  developed  P  He 
faas  in  his  poBseBsion  the  proofs  of  the  first 
edition ;  he  ouef  uUy  re-reads  those  proofs,  and  he 
pnts  marks  trhioh,  though  thej  do  not  efface  them 
from  his  view,  do  denote  the  fact  that  certain 
particular  passages  are  such  that  he  thinks 
cannot  stand,  having  regard  to  what  happened 
in  the  first  trial'.  He  marks  those  passages,  bnt 
they  are  so  marked  as  to  be  stiU  obvious  to  the 
«Te  and  capable  ot  being  read,  although  they  are 
not  to  appear  as  in  that  edition.  He  has  before 
his  eye  his  own  work,  no  donbt ;  bnt,  in  fact,  so 
far  as  the  matters  in  this  oaae  are  concerned,  it  is 
practically  the  work  of  the  plaintiffs  becanM  it  ia 
a  oopy  of  the  plaintifb'  book.  It  is  garbled  to  a 
oertain  extent,  bat  it  is  nothins  better  than  a 
oopy.  Having  that  before  him,  he  makes  certain 
notes  indicating  what  passages  cannot  stand,  and 
for  which,  therofore,  some  snbstitation  mast  be 
found.  We  have  heard,  and  we  see  as  the  result 
in  th^  second  edition,  the  changes  of  expresdon 
which  he  has  made  while  conveying  the  same 
thing  in  substance — the  alteration  of  the  order  of 
flnotations  while  leaving  the  quotations  there 
ttiemselves,  the  retention  of  the  string  of  quota- 
tions used,  and  the  purpose  to  which  they  were 
applied,  and,  farther,  the  same  general  system  of 
Analysis  of  character  which  had  oeen  originally  in 
the  plaintiffs'  work,  and  had  been  reproduced  by 
the  defendant  Ur.  Marshall  in  the  first  edition  of 
his  own.  That,  broadly — am  not  pretending  to 
treat  the  matter  with  ezaotitnde  of  detul — is  the 
process  by  which  the  second  edition  was  repro- 
duced. And,  as  Eekewioh,  J,  says,  bnt  for  the 
particular  barrier  (which  I  have  not  endeavoured 
to  deal  with),  if  he  were  at  laive  to  take  the  first 
and  second  edition  together,  he  would  have  had 
no  hesitation  in  holding  tiiat  the  second  edition 
was  an  infringement  of  the  plaintiffs'  copyright. 
That  being  so,  and  having  got  the  opinion  of  the 
learned  judge  with  regard  to  that  proposition, 
what  was  the  reason  why  he  did  not  give  effect  to 
that  view  and  restrain  so  far  as  was  necessary 
the  publication  of  the  obnoxious  parts.  When  I 
examine  it — with  the  greatest  possible  respect  to 
the  learned  judge — it  seems  to  me  that  he  must 
have  really  misunderstood  what  actually  had 
happened  in  the  matter.  The  plaintiffs  in  this 
action  did  what  plaintiffs  are  very  often  ^sposed 
to  do,  that  is  to  say,  they  introduced  a  little 
«olonring  into  the  statement  of  claim  by 
«etting  onb  &ets  as  to  the  earlier  infringe- 
ment by  the  first  edition.  Now,  this  action 
is  not  Dnmght  for  that  infringement  of  the 
first  edition.  It  ia  brought  for  the  infringe- 
ment of  the  second  edition,  and  it  was  a  state- 
ment of  a  somev/hat  ornamental  and  rhetorical 
character  which  he  introduced  into  the  narra- 
tive of  the  genesis  of  the  second  edition  what 
was  in  the  first.  It  may  have  been  thought  to' 
prejudice  the  trial  of  the  particular  issue  hef ore 
the  court,  and  for  that  reason,  and  for  that  reason 
only,  it  was  struck  out.  But  that  did  nob  alter 
cr  wipe  oat  of  history  the  fact  that  the  defen- 
•daut  Mr.  Marshall  was  the  author  of  a  work 
which  had  inrated  the  plaintiffs'  work.  That 
{act  remained  exactly  where  it  was  befwe.  The 
defendants  the  pablishers  had  to  submit  to  the 
destmction  of  alfthe  copies  of  tiie  first  edition,  and 
jiie  defendant  Mr.  Maranall  was  debarred  from  re> 
issuing  again  the  same  work  in  the  same  language. 
B^g  debarred  from  doing  that,  he  is  equally 


debarred  from  doing  anything  that  is  a  mere 
oolonrable  alteration.  So  that  we  have  had  it 
before  us,  and  are  entitled  to  look  at  the  first 
edition  and  see  how  far  in  the  process  of  erolotion 
the  first  edition  is  the  father  of  the  second. 
When  we  examine  into  the  matter  we  find  how 
the  second  edition  was  evolved  from  the  first, 
and  how  the  defendant  Mr.  Mai-shall  by  the 
proceas,  which  he  admits  himself  he  had  under- 
gone, had  practically  debarred  himself  from 
writing  the  second  work  from  the  first  wurk.  The 
defen&nt  himself,  as  we  have  heard,  has  been 
signally  sncoessf  ul  in  paasii^  tiiis  class  of  exam- 
ination, and  no  doubt  if  that  experience  derelopes 
an^hing  it  developee  the  memory.  He  has  shown 
—if  we  acoept  his  own  explanation  of  how  these 
things  were  done — that  he  does  possess  a  most 
singularly  retentive  memory,  because  we  have 
demoiutration  that  pages  from  the  work  of  the 
phuntiffs  have  been  reproduced  practically  ver- 
batim in  the  defendants  work.  Of  coarse,  I  give 
the  defendant  Mr.  Marshall  credit  for  the  moat 
absolute  veracity — I  do  not  know  whether  the 
learned  judge  in  the  court  below  did  so.  It  is 
pressed  upon  us  that  he  did.  Bat  I  have  looked 
carefully  through  the  notes  that  I  have  before 
me,  and  I  cannot  sa;^  that  it  appears  on  the  notes 
that  the  learned  jud^e  did  place  the  most 
absolute  confidence  in  him.  Certainly  he  did  not 
compliment  him  on  his  veracity,  and  tcdd  him 
frankly  wiUiout  oircnmlocution  to  tell  tJie  truth, 
the  whole  truth,  and  nothing  but  the  truth. 
Giving  the  defendant  Mr.  Marshall  all  credit  for 
telling  the  truth,  it  is  certainly  demonstrated  that 
he  had  a  most  remarkable  memory.  He  does  not 
do  himself  justice,  being  gifted  with  such  a 
memory  and  being  able  to  reproduoe  whole  pas- 
sages of  a  book  without  looking  at  it,  if  he  has 
saturated  his  mind  with  that  book.  He  has 
handicapped  himself  by  doing  that,  and  attempt- 
ing a  tbin^  which  is  beyond  his  capacity,  becaaae 
the  work  is  to  a  ver^  large  deforce,  standing  by 
itself  on  its  own  merits,  an  infringement  of  the 
plaintiffs'  work.  I  do  not  propose  to  go  into  a 
minute  comparison  or  dstail  of  the  varioua  pas- 
sages. Iamcontenttotaketheleamedjudge*8own 
view  from  the  passages  which  I  have  read.  When 
I  have  displaced  the  only  reason,  as  I  think  I  have 
done,  why  the  learned  jndge  felt  himnAlf  fettered 
in  giving  fnll  effect  to  his  strong  oondnsion  of 
fact,  it  seems  to  me  that  I  have  removed  the  only 
bar  to  differing  from  the  learned  judge's  actual 
judgment  and  giving  effect  to  that  which  was 
really  his  true  opmion.  Now,  how  does  the  matter 
stand  in  point  of  law  f  The  defendants  here  do 
not  really  deny  that  the  plaintiffs'  work  is  the 
subject-matter  of  copyright.  Counsel  for  the 
defendants  have  addressed  arguments  to  us,  bo  far 
as  it  is  possible  for  them  to  do,  which,  in  my  view, 
are  only  relevant  to  that  issue.  But,  when  pressed 
with  that,  they  said  that  they  did  not  go  so  far  as 
to  contend  that  the  pluntufs*  work  was  not  the 
subject-matter  of  copyright,  though  the  at^u- 
ments  they  addressed  to  us  upon  the  appeal  were 
more  relevant  to  that  question  than  to  the  quea- 
tion  whether  the  defendants  were  infringing  or 
not.  So  that  I  start  with  the  admission  uat  the 
plaintiffs'  work  is  the  subjeot-maiter  of  copy- 
right, and  I  hare  not  the  slightest  doubt  that  it  is. 
Ajs  I  have  already  said,  though  the  work  does  not 
perhaps  range  in  the  highest  scale  of  literatare,  it 
has  shown  a  veiy  considerable  amowt  of  skill. 
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azid  oertainly  tlie  adaptation  of  means  to  an  end ; 
for,  whatever  we  tiiink  of  the  end,  the  means  seem 
so  admirably  adapted  to  the  end  that  the  defen- 
dant lEr.  Marshall  pays  the  highest  compliment 
one  man  can  pajr  to  anoUier^namely,  the  compli- 
ment of  imitation.  The  sonrcea  from  which 
these  works  were  drawn  were  common.  It  was 
open  to  anybody  to  compile  en  edition  of  "  As 
Yon  Like  it,"  and  open  to  him  to  go  to  all  the 
sources  of  criticism  and  to  make  seleotioos  from 
tbem.  It  was  open  to  him  to  cull  quotations 
from  other  books  and  to  pnt  them  together  as  the 
author  of  the  plaintiffs^  book  has  done,  and 
clearlj  that  was  subject-matter  of  copyright  for 
them.  He  has  shown  skill  and  industry  and  many 
higher  qualities.  I  have  read  the  book  through, 
and  it  seems  to  me  for  a  book  of  its  kind  to  be  a 
Teiy  scholarly  work,  d<me  in  a  terse  and  business- 
like manner,  which  presents  something  to  be 
admired,  or,  at  all  events,  something  that  the 
defendant  Mr.  Marshall  did  not  qnite  ancoeed  in 
achieving  himself.  If  I  may  choose  between  tiie 
two,  I  prefer  the  directness  and  brevity  of  the 

!laintiffs'  work  to  that  of  the  defendants'. 
Iherefore,  there  is  no  doubt  whatever,  as  it  seems 
to  me,  that  the  plaintiffs'  work  was  one  which 
was  subject-matter  of  copyright,  but,  as  I  have 
said,  the  materials  were  open  to  the  world.  Now, 
there  is  some  authority  on  this  matter.  The 
question  has  arisen  before,  and  I  only  propose  to 
refer  to  one  or  two  passages  from  authorities 
which  are  binding  upon  the  matter.  I  refer  first 
of  all  to  the  case  of  Jarroldv.  HouUton  (3  K.  & 
J.  708).  That  was  a  case  where  there  was  a 
question  respecting  two  publications,  one  called 
The  Guide  to  Science  and  the  other  called 
The  Reason  Why.  I  do  not  propose  to  read  the 
whole  of  t^eheadnote,  but  there  are  one  or  two  pro- 
positions which  are  material :  "  Bat  anottier  person 
may  originate  another  work  in  the  same  general 
form,  provided  he  does  so  from  his  own  reaoarces 
and  makes  the  work  he  so  originates  a  work  of  his 
own  by  his  own  labour  and  industry  bestowed 
upon  it.  In  determining  whether  an  injunction 
should  be  ordered,  the  question  where  the  matter 
of  the  plaintiff's  work  is  not  original,  is,  how 
far  an  unfair  or  undue  use  has  been  made 
of  the  work.  Instances  of  unfair  or  undue 
use,  and  the  contrary,  in  works  of  this 
description.  If,  instead  of  searching  into 
the  common  sources  and  obt^ing  your  sub- 
ject -  matter  from  thence,  you  avail  yourself 
of  the  labour  of  your  predecessor,  adopt  his 
arrangement  and  questions,  or  adopt  tbem  with 
a  cdlonrable  variation,  it  is  an  illegitimate  use." 
And  on  p.  716  there  is  this  paaaura  in  the  judg- 
ment ot  Page  Wood,  V.G. :  "The  queation  I 
really  have  to  try  is  whether  the  use  that  in  this 
case  has  been  made  of  the  plaintiffs'  book  has 
gone  beyond  a  fiur  use.  Now,  for  trying  that 
question  several  tests  have  been  laid  dovm.  One 
which  waa  originally  expressed,  I  think,  by  a 
common  law  judge,  and  was  adopted  by  Lord  Limg- 
dale  in  Lewis  v.  Fallerton  {2  Beav.  6),  is  whether 
you  find  on  the  part  of  the  defendant  an  antmus 
jurandi — an  intention  to  take  for  the  purpose  of 
saving  himself  labour.  I  take  the  illegitimate 
use,  as  opposed  to  the  legitimate  use,  of  another 
man's  work  on  subject-matters  of  this  description 
to  be  this :  If,  knowing  that  a  person  whose  work 
is  protected  by  copyright  has,  with  considerable 
labour,  compiled  from  various  sources  a  work  in 


itself  not  original,  bat  which  be  has  d^EOsted  and 
arranged,  you,  b^ng  minded  to  GorapiJ»  a  work 
of  a  like  deaoription,  instead  of  taking  the  pains 
ct  aeanihing  into  all  the  common  soaroes  and 
obtaining  yonr  anbjeot-matter  from  tliem.  avail 

foaradf  of  iJie  labour  of  your  predeoeaaor,  adopt 
is  arrangements,  adopt,  moreover,  the  very  qnea- 
tions  he  has  aaked,  or  adopt  them  with  bat  a 
slight  degree  of  colourable  variation,  and  thns 
save  yoaraelf  pains  and  labour  by  availing  your~ 
self  of  the  pains  and  labour  which  he  baa 
employed,  that  I  take  to  be  an  ill^timate  nse." 
That  seems  to  me  to  cover  substantially  what  the 
defendant  Mr,  Marshall  has  done  in  this  case. 
There  are  only  one  or  two  more  passages  that  I 
desire  to  refer  to.  The  next  is  in  the  case  of 
Spiera  t.  Brown  (6  W.  R.  ^52}.  It  was  a  caae  of 
a  suit  brought  the  compiler  ctf  S^era'  School 
Dictionary  against  a  man  named  Brown.  What 
I  refer  to  ts  from  a  pasaage  in  the  jndgment  of 
Page  Wood,  y.O.  in  which  he  mentions  ^is:  "In 
Uie  instance  mentioned  b;^^  Samuel  Bomilly,  a 
work  ccmuating  of  a  aelecuon  from  variona  authors, 
two  men  perhaps  might  make  the  same  selection, 
but  that  must  be  by  reswting  to  the  original 
authors,  not  by  taking  advantt^  d  the  selection 
already  made  oy  another."  That  anticipates  the 
very  question  which  was  put  in  the  course  of  the 
argument  in  this  case  as  to  whether  you  could 
have  copyright  in  quotations  colourably  selected 
to  emphasise  or  illustrate  some  particular  idea, 
and  that  is  evidently  an  expression  of  the  Yice- 
Chancellor's  opinion  that  that  would  be  the 
subject-matter  of  a  copyright.  He  puts  it  as  an 
obvious  instance  of  something  that  would  be  the 
subject-matter  of  copyright.  But  it  does  not 
stand  there  becanae  it  ia  a  quotation  frcnn  a 
judgment  of  Lord  Eldon  in  whiclL  he  refera  to  a 
passage  quoted  by  Sir  Sunnel  Bonully  in  argn- 
ment,  and  refers  to  it  in  a  way  wluoh  ahowa  that 
he  aaaents  to  it  It  is  in  the  case  of  Lon^nuM  t. 
Winchester  (16  Tes.  269).  Referring  first  of  all 
to  Paterson's  Road  Book,  Lord  Eldon  says  this : 
"  It  is  certainly  competent  to  any  other  man  to 
publish  a  book  of  roads,  and  if  the  same  skill, 
intelligcoioe,  and  diligence  are  applied  in  the 
second  instance,  the  public  would  receive  nearly 
the  same  information  from  both  works ;  bat  there 
is  no  doubt  that  thi«  court  would  interpose  to 
prevent  a  mere  republication  of  a  work  which  the 
labour  and  skill  of  another  person  had  supplied 
to  the  world."  Then  Lord  Eldon  goes  on  to  refer 
to  the  instance  mentioned  by  Sir  tiamuel  Bomilly 
which  I  have  just  mentioned — namely,  that  ot  a 
work  consisting  of  a  selection  from  various  aathora 
— "  two  men  perhaps  might  make  the  aameselecUon, 
bat  that  must  be  by  resorting  to  the  ordinal 
anthwa,  not  by  taking  advantage  of  the  selection 
already  made  by  another."  Then  there  is  also  the 
authority  of  the  gentleman  who  was  well  known 
in  these  courts  before  he  went  to  India,  and  who 
afterwards  became  a  diatingoisbed  Indian  judge. 
Sir  Arthur  Wilson,  in  which  the  very  point  ia 
raised  and  decided  in  the  case  of  MaoniUan,  v. 
Sarhe  Ckunda  Qivng  (17  Ind.  L,  Rep.  Calcutta 
series,  951).  In  that  case  the  matter  in  question 
was  the  well  -  known  series  called  The  Golden 
Treasury,  which  is  a  series  of  quotations  pnt 
together  by  Mr.  Palgrave,  and  the  defendant  had 
reproduced  his  work  practically,  superadding  notes 
of  nis  own.  and  the  learned  jud^e  upheld,  or  sas- 
tained,  a  claim  for  infringement.   It  seems  to  me 
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that  that  is  preoiBely  what  the  defendant  Hr. 
Marshall  did  in  the  present  case.  And  if  we 
required  demonatration  of  what,  on  a  general 
view,  was  soffloiently  obvioas  before,  I  thi^  that 
the  particular  instanoe  to  whioh  Hr.  Somtton 
called  onr  aUenticm  and  the  Terification  of  the 
qnotation  mamfart  Hialb  ia  that  respect  the 

Erooess  that  was  si^Egested  he  had  ffone  through 
e  went  thronffh  in  many  other  oases.  That  is  to 
B&j,  he  took  aMolntely  what  is  there  written  down 
from  the  work  oi  anotiier  person.  inoladinK  the 
author  of  the  plaintiffs'  book.  I  think  that  tuLt  is 
clear  to  demonstration,  and  that  we  are  entitled 
to  look  npon  it  as  throwinpr  a  light  npon  the 
method  by  which  the  other  method  were 
arranged.  It  is  said  that  in  the  second 
edition  the  defendant  Mr.  Uarshall  eliminated 
some  of  the  most  obnoxious  passages.  Those  were 
chiefly  the  passages  descriptive  ofwhat  the  qnota- 
tions  afterwards  annexed  were  going  to  illnstrato 
— ^little  connecting  links  printed  between  the 
extracts.  No  doubt  those  ate  altered,  bnt  it 
■eems  to  mo  that  the  substance  of  them  ia  pre- 
served although  the  order  of  ttie  quotation  is 
altered.    It  was  put  to  him :  "  How  about  the 

? notations  themselTes?'*  It  is  very  clear  now, 
rem  the  eTidence.  and  I  have  oertainly  formed 
that  (pinion  myself,  after  liaving  studied  the  steps 
by  which  the  seotmd  edition  came  into  existenoe, 
that  he  annexed  those  quotations  just  as  they 
were.  No  doubt  he  says  :  "  I  am  a  very  well- 
informed  man  ;  I  hare  given,  in  fact,  the  greater 
part  of  my  attention  to  these  works,  and  I  have 
no  doubt  I  could  have  evolved  the  whole  of  these 
qnotations  from  researches  whioh  I  oonld  have 
made:  £  know  not  only  where  those  quotations 
come  from,  bat  I  know  the  authors  who  have 
named  them  as  appropriate  to  the  particular 
matters,  and  I  could  tell  yon  who  they  were.* 
Bnt,  unfortunately,  he  did  not  go  through  that 
process  himself;  he  has  adopted  the  work  of 
another  man  who  m^  or  may  not  have  gone 
through  it ;  but»  whether  he  did  or  did  not,  the 
defendant  did  not  He  simply  took  what 
another  man  had  done.  It  is  adnutted  that 
the  choice  of  quotations  illustrative  of  par- 
ticular trute  and  particular  character,  and 
chosen  for  that  pnrpoee,  involves  cerfaUn  quali- 
ties of  mind— more  or  less  high  according  to 
the  area  over  whioh  those  quotations  extend. 
None  the  less  do  they  exist  even  althongh  the 
area  may  be  a  narrow  one ;  so  also  the  effort  of 
getting  hinte  from  other  people.  Whether  the 
author  of  the  plaintiffs'  book  arrived  at  them  by 
bis  own  reading  or  not  I  do  not  know,  but  it  has 
been  done  by  him  in  the  first  instance ;  and  that 
in  my  judgment  does  not  confer  upon  the  defen- 
dant, Kr.  Marshall,  the  right  to  annex  the  resulte 
of  that  operation.  I  think  it  is  a'misconoeption 
on  the  part  ot  the  leanrad  connseL  Perhaps  I 
ought  not  to  use  the  expression  "  misocniception," 
beuiuBe  possibly  it  was  his  bosineas  to  put  the 
argument  before  the  court  in  that  way,  and  I  am 
not  at  liberty  to  form  any  opinion  at  all  as  to  his 
own  view  of  it.  Bnt  counsel  justified  annexing 
another  man's  quotations  on  the  ground  that  you 
may  follow  an  indication  given  in  another  book 
as  to  the  place  where  you  will  find  authorities ; 
that  yon  have  the  right  to  consult  them;  and 
that  ul  the  defendant  Mr.  Marshall  does,  being 
directed  by  a  reference  to  a  particular  quotation, 
is  to  go  and  look  to  the  author  and  see  whether 


the  quotation  corresponds  with  the  text,  and,  if 
so,  the  text  being  common  property  he  is  at  libwty 
to  annex  that  quotation.  1  cannot  admit  that  for 
a  moment.  He  rather  suggested  tiiat  it  was  jua- 
tified  by  the  cases  relating  to  directories,  which 
say  that  thongh  yon  cannot,  where  another  man  has 
compiled  a  ureetoty,  simply  teke  his  sheets  and 
reprint  them  as  your  own,  you  are  entitled,  taking 
the  sheets  with  you,  to  go  and  sea  whether  the 
existing  facte  concur  with  the  description  in  the 
sheeto,  and  if  you  do  thct  yon  may  publish  the 
result  as  your  own.  Oertainly ;  but  are  yon  at 
liberty  to  apply  the  same  principle  to  a  series  ot 
quotations — to  take  the  reference  given  by  one 
author  althongh  he  quotes  such  and  such  a  passage 
as  illustrating  this  particular  matter — to  say,  "  I 
will  just  go  and  see  if  that  is  correotiy  copied  or 
not,  and  if  it  is  correotiy  copied  I  propose  to 
introduce  it  with  any  other  quotetion  which  illus- 
trates the  particular  passage,  and  I  propose  to 
adopt  that  as  my  own  work  ?  "  That  leaves  out- 
the  whole  merit ;  the  feUcity  ot  the  quotation ;  it* 
adaptability  to  a  particnbr  end ;  iu  iUnstniion 
ot  a  partionlar  oharaoteriatic  All  those  tlunga- 
enter  into  the  ohoioe  of  one  qnotation  ae  apwt- 
from  anotiior.  That  ia  a  process  whioh  may 
involve  ^fts  both  ot  knowledge  and  intelligence. 
The  aptness  ot  qnotetion  does  not  depend  on  the 
particular  page  or  number  ot  lines  in  which  it  ia 
found;  and  that  is  all  you  find  if  you  obey  a- 
certain  direction  to  go  to  a  certain  place  and 
teke  it.  It  does  not  entitie  you  to  annex  the> 
skill  and  judgment  and  taste  which  has  dictated 
the  selection.  It  does  appear  to  have  been  the 
defendant  Mr.  Marshall's  view  of  his  righto,  as 
his  counsel  has  put  it  forward  for  him,  that  if 
he  once  knew  where  to  find  the  quotation  then 
he  had  a  right  to  annex  it ;  and  that  if  he  once- 
knew  where  to  look  and  find  the  quotation,  and  it 
it  corresponded  with  what  the  author  had  written* 
he  has  a  right  to  take  it.  I  cannot  aooede  to  that- 
for  a  moment ;  and  it  seems  to  me  that  tiie  law 
is  clearly  such  as  to  entitle  the  plaintiff  to  com- 
plain if  quotations  selected  and  arranged  by  him 
are  imitated  and  adopted  by  the  deKndant  Mr. 
Marshall.  I  think  that  it  has  been  abundantly 
shown  that  in  the  second  edition  of  that  de- 
fendant's book  not  only  have  the  quotations 
in  eubstanoe  been  taken,  bnt  the  letterpresa 
connecting  them  has  also  in  substance  tieen 
taken  in  a  great  many  instances,  and  particularly, 
in  the  character  eketehes.  That  has  l)een  done  to 
such  an  extent  as  to  put  it  entirely  outside  those 
trivial  and  casual  imitations  which  do  not  amounts 
to  a  breach  of  copyright.  There  has  been  a  real 
annexation  by  the  defendant  of  the  work  and; 
labour  and  skill  and  taste  of  the  plaintiff;  and, 
therefore,  it  seems  to  ma  that  this  appeal  must 
be  allowed.  I  think  that  in  allowing  it  I  am 
giving  effect  to  what  was  the  true  o|>inion  ot 
Eekewich,  J.  himeelf.  The  precise  limits  of  the 
injunction  will  be  explained  by  my  brother 
Stirling. 

Stibling,  L.J. — I  am  of  the  same  opinion. 
The  question  which  arises  in  this  case  is  whether 
or  not  the  defendant  Mr.  Marshall  has  or  has 
not  made  an  illegitimate  use  of  the  plaintiffs* 
work  within  the  meaning  of  the  definition  which 
has  been  already  read  by  my  Lord  from  Jarrold  v. 
HouUton  (uhi  sup.).  Now,  it  is  said  that  the 
defendant  Mr.  Marshall  is  a  scholar,  is  a  practised 
teacher,  and  has  for  many  years  taught  this  very 
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Bubjeot  of  Shakeapeare,  one  of  whose  playa  form 
the  Bnbject  of  this  book  ;  that  he  has  a  wide 
knowledge  of  Shakespearian  English;  and  that 
he  waB  able  to  write  the  book  which  he  has 
written  without  xeferenoe  to  the  plaintiffs'  book 
at  alL  I  am  quite  readj  to  aaanme  all  that ;  but 
the  question  is,  has  he  done  so  P  I  am  not  going 
in  detail  tiirongh  the  passages  in  the  two  books 
which  hare  been  so  much  referred  to  and  com- 
mented upon.  I  only  say  that,  taking  the  cha- 
racter of  Kosalind  alone,  it  seems  to  me  impossible 
to  r^ad  the  first  edition  of  the  account  in  the 
plaintiffs*  book  of  her  character,  and  compare  it 
with  that  written  in  the  first  edition  by  the  defen- 
dant Mr.  Marshall  without  arriviug  at  the  con- 
clusion that  the  one  was  borrowed  from  the 
other,  and  that  an  illegitimate  use  was  made  cf 
the  plaintiffs'  book  for  that  purpose.  That  that 
is  the  conclusion  I  should  arrive  at  on  a  mere 
oomparison  of  the  two  books  appears  to  me  to  be 
amply  supported  by  the  admissions  which  were 
made  by  the  defendant  Mr.  Marshall- in  oross- 
ezamin^on  before  the  learned  judge  in  the  court 
below.  I  arrive,  therefore,  at  the  ccmoiution,  as 
I  hare  already  said,  tliat  in  this  portion  the 
book  an  ill^timate  use  was  made  of  the  ^in- 
tilCs'  work  1^  the  defendant  Mr.  MarshalL  Then 
the  qn&ation  is  this :  Is  it  altered  hy  what  he  did 
with  reference  to  the  second  edition?  I  think 
not.'  He  has  told  us  in  his  cross-exMuination 
what  he  did.  He  had  the  proofs  of  his  first 
edition  before  him ;  he  read  them  and  he  raad  the 
plaintiffs'  book  and  carefully  compared  them, 
and  he  proceeded  to  strike  oat  from  those  proofs 
such  passages  as  he  thought  were  objectionable, 
having  regard  to  the  book  of  the  plaintiffs'.  Then 
a  fortnight  afterwards  he  proceeded  with  these 
materials  before  him — that  is,  with  the  proofs 
altered  before  him,  as  I  have  said — to  rewrite  his 
text,  preserving  the  quotations  and  also  a  portion 
of  Uie  text.  It  seeou  to  me  that,  havii^  regu^ 
to  the  extraordmary  meaumy  that  tiiis  gentleman 
poaaesBes,  he  was  not  in  a  poution  to  use  in  a 
way  that  would  be  free  from  objeetj<ni  those 
ndKerials  that  he  had.  He  availed  himself,  on 
his  own  admiseion,  of  a  very  considerable  portion 
of  that  which  appears  to  me  he  did  derive  from 
the  plaintiffs*  book,  and  he  tnmed  them  to  use  in 
the  second  edition.  On  those  grounds  I  consider 
that  with  regard  to  the  second  edition  also  he  has 
infringed*  and  I  agree  with  the  judgment  of  my 
Lord. 

Gozbns-Habdt,  L.J.  —  I  so  entirely  agree 
with  all  that  has  fallen  from  my  learned 
brethren  that  I  do  not  think  it  necessary  to  add 
anything. 

P.  Ogden  Laivrenee,  E.G. — As  to  the  form  of 
the  injunction,  I  ask  that  the  injunction  should  be 
in  the  form  in  Fike  v.  IfiohoUu  (tM  lup.).  In 
that  ease  it  was  considered  that  where  the  whole 
book  had  not  been  pirated,  the  injunction  should 
be  to  restrain  the  publication  of  the  book  in  its 
present  state  or  of  any  book  containing  the 
parta  objected  to.  In  the  defendants*  book  the 
parts  objected  to  would  be  the  character  ak^hes 
so  far  as  thev  relate  to  the  oharaoters  attacked. 
Then  there  siiould  be  an  order  for  the  cancella- 
tion to  the  satisfaction  of  the  ptainti&  of  those 
parts  of  the  book,  as  was  done  in  Fike  v. 
IficlioUu  (ubi  8up.).  The  plaintiffs  cannot  get 
delivery  of  those  parts  which  are  an  infringement 


of  their  copyright  because  they  have  not  given  pre- 
liminary notice  under  sect.  23  of  the  Gopyngbt 
Act  18&  of  a  demand  to  that  efCeot.  The  court 
can  order  cancellation,  and  that  is  quite  anouj^h 
for  the  plaintiffs,  and  an  injonotion  to  x«stram 
the  defendant  from  issuing,  and  damages. 

Their  Lordships  granted  an  injunction  restrun- 
ing  the  defendants  from  further  issuing  their  book 
oontuning  such  portions  of  the  oharaoter  sketches 
as  were  reforredT  to  in  the  plaintiiEs'  partionlata, 
and  an  order  with  r^ard  to  tiie  cancellation  of 
those  portions.  The  meaaore  (tf  damages  to  be 
ascertamed  by  an  inquiry  as  to  damages  at  the 
plaintiffs'  own  risk  as  to  costs.  Tfie  oosts  of  the 
mquiry  to  be  reserved.  ^^^^  ^^^^ 

Solicitor  for  the  appellants,  Harvey  CliftoK. 

Solicitors  for  the  respondents,  Woodfcoase, 
agent  for  C.  JET.  MarahaU,  Haddersfield;  T.  Lit- 
marHne  Yaita. 


Monday,  Jan.  13. 
(Before  Collins,  M.B.,  Bomkb  and 
Mathbw,  L.JJ.) 
DiTNLOP  Pneumatic  Ttkb  Company  «.  Actibk- 

QBBELLSCHAFT     TV&      MOTOE,     &C.,  TORM. 

Cttdbll  and  Co.  (a) 

APPEAL  FBOH  THB  KINO'S  BENCH  DIVISION. 

Practice — Writ — Service — Foreign  corporation — 
ReeidenM  within  jurisdiction — Service  in  Eng- 
land—Order IX..  r.  8. 
A  foreign  corporaUon,  jnanu/acturerB  abroad  of 
motor-can,  hired  a  stand  at  the  Crystal  Palace 
to  exh'U)it  their  goods  at  a  cycle  show  for  a  period 
of  nine  dags.  They  had  the  exclusive  iwe  of  the 
stand,  which  was  in  charge  of  a  person  tohom 
they  had  sent  from  abroad  for  the  purpose,  whose 
duty  it  was  to  ea^lain  the  worleing  of  the  article* 
exhibited,  to  press  their  saUs,  and  to  obtain  orders. 
A  motor-car  exhibited  at  the  stand  was  fitted 
with  tyres  which  the  plaintiff*  <Uleged  to  he  an 
irtfringement  of  their  patent.  The  writ  in  an 
action  for  the  alleged  infringement  was  terved 
upon  foe  servant  of  the  foreign  corporation  at  the 
stand  at  the  Crystal  Palace. 
Held  (di*mie*ing  the  apjaeal),  that  the  defendants 
were  carrying  on  bunness  and  were  reeident 
within  the  jurisdiction,  and  that  the  writ  was 
properly  served  under  Order  IX.,  r.  8. 
This  was  an  appeal  by  the  defendants  from  an 
order  of  Channml,  J.  at  chambers. 

The  plaintiffs  brought  this  action  against  tiie 
defmdants  for  an  injunction  to  restrain  them 
from  infringing  the  plaintiffs'  patent,  and  for 
damages  for  the  infringement.  The  patent  was 
for  a  pneumatic  tyre. 

The  facts  are  stated  in  the  judgment  of 
Gollina,  M.B. 

Danckwerte,  K.C.  and  B.  B.  Acland  for  the 
appellants. — The  learned  judge  ought  to  have 
given  leave  to  amend  the  summons.  It  was  clear 
that  Miiller  was  not  the  head  ofSoer  of  the  defen- 
dants at  the  Crystal  Palace,  and  therefore  the 
service  of  the  writ  was  bad  in  any  case.  A  writ 
cannot  be  served  upon  a  forei^  corporation  in 
this  countiy  unless  the  corporation  is  carrying  on 
business  at  some  fixed  place  of  business  within 
the  jurisdiction,  so  that  they  can  be  considered 

(a)  BeporUd  Iqr  J.  H.  Wiluahs,  B»q.,  BARliMr«t-Law. 
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to  be  rendflnt  within  the  jariidiotton.  There 
mnat  be  eoine  txat  d  pennanoit  oooupation  of 
«ome  fixed  and  definite  plaoe  of  bntfnesa,  though 
that  ooonpatioD  may  be  only  fur  a  limited  time. 
It  cannot  properly  be  said  that  the  defendants 
carried  on  bnsmees  at  this  stall  at  a  show  as  their 
find  place  of  busineaa  in  this  ooontry  for  the 
wry  limited  period  ci  the  ahow 

IfmBby  T.  Von  Opptn,  26  L.  T.  B«p.  164 ;  L.  B«p. 
7  Q.  B.  293 ; 

La  Bovryoi/ne,  80  L.  T.  Bap.  845 ;  (1899)  A.  C.  481 ; 
Hoggin  y.  Comptoir  d'StcompU     Paria,  61  L.  T. 

Bap.  748  ;  23  Q.  B.  Bit.  519  j 
The  Prinente  Cl$inenHna,  75  L.  T.  Bop.  695 1  (1897) 

P.  18; 

Badeoek  r.  Cumberland  Gap  Park  OMwanv,  68 

L.T.B«p.lfi5;  (1893)  ICb.  362: 
Xaettreth  v.  Olaagow  and  South-  WetUm  RaHvoay 
Company,  28  L.  T.  Bflp.  167  ;  L.  B^.  8  Ex.  149. 

Bray,  E.G.  and  A.  J.  Walter,  for  the  reapon- 
^nts,  were  not  called  apon  to  argue. 

Goi-LINS,  M.B.— I  am  of  opinion  that  this 
appeal  most  be  diamiaaed.  The  defendants,  who 
are  a  foreign  company,  applied  to  have  the  writ 
and  service  there(»  set  aside.  The  defendanta 
hired  a  stand  at  the  Crystal  Falaoe  for  the 
purpose  of  exhibiting  their  goods ;  th^  are  mann- 
zactnrers  and  sellers  of  motor-cars  with  pneamatic 
tvres,  and  they  exhibited  at  their  stand  one  of 
uiese  cars  with  tyree  which  the  plaintiff  b  allege  to 
be  an  infrin^ment  of  their  patent.  This  action 
is  brought  m  respect  of  that  infringement,  and 
the  qnestion  is  whether  this  foreign  corporation 
can  be  brought  within  the  jnriBdiotion  of  the 
courts  of  this  country.  Two  points  were  raised 
— Firat,  that  the  defeaidants,  being  a  foreign  cor- 
poratacm,  were  iherofore  not  amenable  to  the 
jariadiotion  ci  these  oonrts;  and,  seocmdly,  as- 
Bamin|;  tiiafi  they  ooold  be  made  amenable  to  the 
jariadiotifm,  that  the  writ  had  ntM;  been  served 

rn  tiie  right  person.  The  ground  upon  which 
defandamts*  application  was  made  was  stated 
in  the  sommons  to  be  **that  at  the  time  of  the 
aervioe  of  such  writ  of  summons  the  defendants 
were  a  foreign  corporation  resident  out  of  the 
jurisdiction  of  the  court."  It  was  not  stated  as 
a  ground  of  the  application  that  the  writ  was 
served  upon  a  person  who  was  not  the  proper 
officer  of  the  corporation,  within  Order  IX.,  r.  8. 
The  application  was  heard  by  Gbaonell,  J.,  and 
he  refiued  to  make  an  order  to  set  aside  the 
service  upon  the  ground  stated  in  the  summons, 
and  held  that  the  foreign  corporation  were  carry- 
ing on  business  in  this  countnr ;  and  he  refused 
to  amend  the  summons  by  adding  as  a  ground 
ior  aetting  aside  service  that  Struck  and  not 
HtiUer  was  proper  person  to  be  served,  because, 
if  thai  objeonra  had  been  taken  distinctly  in  the 
first  instance,  Struck  might  have  been  served. 
Now,  as  I  have  said,  the  Mfendants  hired  certain 
premises  at  the  Crystal  Palace  for  the  purpose  of 
exhibiting  their  goods,  and  tbey  sent  over  to  this 
country  Struck,  with  his  assistant  Miiller,  to  look 
after  their  intOTests  at  the  National  Cycle  Show. 
It  was  Struck's  dn^  to  look  after  the  exhibits 
and  to  push  the  saTe  of  the  defendant's  goods ; 
and,  when  Struck  was  absent,  Huller  performed 
those  duties.  The  writ  in  this  matter  was  served 
upon  Miiller.  The  learned  judge  refused  to  allow 
the  defendants  to  amend  their  summons  by  stating 
as  a  ground  of  objection  that  service  was  effected 
upon  the  wrong  person.  The  defendant  could 
Vol  LXXXVI.,  8221*». 
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not  be  entitled  to  rely  uikhi  that  objection  with- 
out an  amendment,  and  they  ask  us  to  permit 
them  now  to  unend  th^  summons  eo  as  n>  nuae 
that  point.  The  leanwd  judge  has  reused,  as  a 

matter  of  discretion,  to  allow  that  amendmmt 
for  the  purpose  of  raising  a  merely  technical 
point,  and  X  think  that,  in  tiie  circumstances,  it 
would  be  wroi^  for  us  to  overrule  the  exercise 
of  his  discretion.  We  come  then  to  the  rule  by 
which  this  process  is  regulated.  Order  IX.,  r.  8, 
provides  that,  "  in  the  absence  of  any  statutory 
provision  regulating  the  service  of  process,  every 
writ  of  summons  issued  against  a  corporation 
aggregate  may  be  served  on  the  mayor  or  other 
head  officer,  .  .  ."  It  seems  to  me  that  Struck 
clearly  came  witiiin  the  term  "head  ol&oer"  in 
that  rule.  He  was  a  person  sent  over  by  the 
defendants  to  do  that  which,  if  the  defendants 
had  been  an  ordinary  individual,  that  individual 
would  have  done  himaelf.  Struck  had  to  do 
everything  incidental  to  oanying  on  Uiat  part  of 
the  defendants'  business,  which  consisted  in  show- 
ing and  vending  their  gooda  at  tJto  Gtystal 
Palace.  The  defendants  hired  a  special  place 
for  that  purpose;  they  occupied  it  exclusively 
with  th^  goods ;  and  they  employed  their  own 
servant  to  occupy  himself  exclusively  in  conduct- 
ing that  part  of  their  business  at  tl^t  place.  In 
those  circnmstancea  I  think  that  Struck  was 
dearly  the  proper  officer  upon  whom  to  serve  the 
writ,  assomm^  that  the  defendants  were  within 
the  jurisdiction  so  as  to  be  liable  to  be  served 
with  a  writ.  It  is  necessary  then  to  consider  the 
facts  in  order  to  see  whether  this  coi^Kn-ation  can 
be  said  to  have  been  resident  withm  the  juris- 
diction so  as  to  be  liable  to  served  with  a  writ 
within  the  jurisdiction.  If  this  ooTpomUcok  was 
resident  within  the  jurisdwtion,  then  it  could  be 
served  with  a  writ  in  the  manner  prescribed  Ity 
Order  IX,  r.  8.  It  ia,  therefore,  necessary  to 
ascertain  whether  this  foreign  corporation  was,  or 
was  not,  reridrat  in  Enghuid  wh«i  the  writ  in 
this  action  was  served  upon  it.  It  has  been  held 
over  and  over  again  in  the  cases,  from  Neteby  v. 
Von  Oppen  (26  L.  T.  Bep.  164;  L.  Bep.  7  Q.  B. 
293)  down  to  La  Bourgogne  (80  L.  T.  Bep.  845; 
(1899)  A.  G.  431),  that  the  real  test  of  residence  is 
whether  the  corporation  is  conducting  its  business 
at  some  defined  place  in  this  country.  If  it  is 
doin^  so,  that  is  the  way  in  which  a  corporation 
existing  for  business  purposes  can  be  said  to  , 
reside  in  this  country-  If  a  trading  corporation 
carries  on  its  business,  by  its  own  ^wits,  in  a 
particular  ^laoe,  then  it  is  resident  in  that  place. 
No  doubt  in  some  of  the  oases  difficultiea  have 
arisoi  upon  the  question  whether  the  busineaa 
which  was  being  carried  on  for  the  benefit  ci  the 
foreign  i»rporation  was  being  carried  on  by  1^ 
corporation  at  a  definite  plaoe  so  as  to  justify  the 
statomwt  that  it  was  resident  in  that  place. 
That  queetum  sometimes  must  be,  and  was  in 
some  of  those  cases,  rather  a  nice  question  ci 
fact.  That  difficulty  does  not  arise  in  the  present 
case,  for  this  corporation  has  not  resorted  to  the 
asBlstance  of  some  person  who  carries  on  an 
independent  business  in  this  country,  and  the 
difficult  question  is  not  raised  as  to  how  far  a 
foreign  corporation  which  utiliBes  the  services 
and  premises  of  a  person,  who  carries  on  an 
independent  business  of  his  own,  for  the  purposes 
of  having  its  business  conducted,  can  be  said 
to  be  itdelf  residing  'and  oarryiog  on  business 
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in  this  conntiy.  That  qnefition  was  oonndered  in 
tfaia  court  in  the  case  of  La  Bowgogne  [ubi  sup.). 
In  that  case  a  French  company  availed  itself  ot 
the  serrices  of  a  brolcer,  who  had  other  bomness 
and  was  a^ent  for  other  steamBhip  companies, 
and  we  came  to  the  conclusion  that  t<he  French 
company  was  resident  and  carrying  on  business  in 
this  eonntiy.  That  qnestian  does  not,  however, 
arise  in  this  case,  for,  as  I  have  pointed  ont,  this 
f<ffeign  company  has  Ured  for  its  own  ezolodve 
use  certain  premises  and  has  not  resorted  to  the 
agency  of  some  peraon  having  an  independent 
bosiness  in  this  ooantry,  bnt  ha«  sentover  its  own 
servant  to  conduct  its  business  exclusively  on 
tbe  premises  which  it  has  hired  exclusively  for  its 
Gwnpnrpoees.  The  only  real  difficulty  which  arises 
in  wis  case  arises  from  the  fact  that  these 
premises  were  taken  and  required  and  occupied  for 
the  tame  of  the  duration  of  the  exhibition  at  the 
Crystal  Palace,  and  for  that  time  only,  a  period 
of  nine  days.  It  has  been  argued  on  behalf  of 
the  appellants  that  on  the  questiou  of  residence 
time  IB  an  essential  element.  I  a^ree  that  time  is 
an  element ;  reaidence  is  to  be  mferred  from  a 
nomber  of  fat^,  and  time  cannot  be  excluded. 
It  was  conceded  that,  if  it  were  dearly  vrored  that 
this  fbreign  corporation  had  annotinoed  its  inten* 
Han  of  canyins  <hi  its  own  trade  in  England  for 
a  period  Of  nine  days,  tbe  mere  fact  that  tiie 
period  was  limited  to  nine  days  would  not  of 
itself  make  it  impossible  that  there  should  be 
residence  during  those  nine  days.  That  is  not 
such  a  short  period  as  to  be  a  n^ligible  qnantit^r ; 
it  is  a  Bubstential  period  of  time,  and  may  in 
certain  circnmstances  be  a  very  substantial 
period  of  time.  In  this  particular  case  the  period 
of  nine  days  during  the  exhibitioo.  the  purpose  of 
which  was  to  gather  together  from  all  parts  of 
the  country  a  l^ge  nummr  of  people  interested  in 
this  particular  class  of  wares  to  see  these  things, 
and  to  invito  their  custom  and  secure  their  orders, 
might  well  be  a  period  during  which  as  much 
business  could  be  done  as  daring  an  orctina^ 
period  of  nine  months  in  an  ordmary  town.  It 
seems  to  me,  therefore,  that  we  cannot,  upon  the 
gnnind  that  nine  da^  too  short  a  period  from 
which  to  infer  a  residenoe,  say  that  uis  corpora- 
tion, which  fulfilled  in  all  other  respects  the  con- 
difioDS  necessary  to  constitute  residence  by 
a  ooiporation,  ought  to  be  held  not  to 
have  resided  in  this  country  because  the  period 
was  only  nine  days.  In  my  opinion,  there  are 
here  all  the  elements  necessary  to  constitute 
lendence;  exclusive  possession  of  the  premises 
acquired  for  the  purpose  of  carrring  on  the 
bosiness  of  the  corporation  exclusively,  and 
business  carried  on  by  the  corporation  there  by 
its  own  servant  and  not  through  the  medinm  of 
another  person  having  an  independent  business 
of  his  own,  a  servant  sent  specially  for  the 

f urpose  and  exclusively  employed  in  that  bnsiness. 
t  was  farther  contended  that  the  appellanto  could 
not  be  said  to  be  canying  on  buainess  so  as  to  be 
resident  in  akaa  country  unless  tfa^  were  oarrying 
on  the  whde  oi  tiaSx  bariaess  here;  that  they 
ware  mannfaetorers  and  manufactured  abroad; 
and  that,  inasmuch  as  they  did  not  manufacture 
npiHi  these  premises  at  the  Ct^stsl  Palace,  they 
cannot  be  said  to  have  been  resident  tlwre.  That 
contention  scarcely  requires  to  be  snswered.  I 
agree  that  the  appellaiite  did  not  carry  on  their 
lucle  trade  at  tbe  Crystal  Palace ;  bnt  the  selling 
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of  their  manufactures  is  a  very  substantial  put 
of  their  trade,  and  evetything  incident  to  the 
vending  of  their  manufactures  was  done  here  in 
the  only  way  in  which  it  could  be  done,  by  siEord- 
ii^  inspection,  information,  prices,  and  eveiy 
opportunity  of  examination,  and  by  taking  orders. 
The  mere  fact  that  they  were  msnofitatotars 
elsev^iere  appears  to  me  not  to  touch  the  qnestioD 
at  alL  In  my  optnicm  the  leanied  juage  was 
perfectly  right  in  his  decinon,  and  vm  ^pes) 
must  be  ^smissed. 

BOHEB,  LJ*.— lagree.  TherasnltottheaatlH}- 
ties  appears  to  me  to  be  that,  if  for  a  snbstuitia) 
perioa  a  foreign  corpcHBtion  carries  on  banness 
^t  a  fixed  place  of  business  in  this  countoy,  Ured 
or  tE^en  by  or  on  behalf  of  the  corporation,  then 
during  that  period  the  corporation  is  resident  here 
for  the  purpose  of  being  served  with  a  writ  In 
my  opimon,  £he  facts  of  this  case  clearlv  bring 
the  app^ants  within  that  statement  of  tne  law. 
I  thinx  that  upon  this  short  ground  this  ^^ipesl 
fails  on  the  main  ground  upon  which  it  ms 
based.  I  also  think  that^  in  the  particular  cir- 
cumstances  of  tiie  case,  leave  to  amend  ongbb  not 
to  be  given, 

Mathbw,  LJ".— I  am  of  tiie  same  opinioiL  I 
agree  that  the  technical  point  was  properly  decided 
by  the  learned  judge,  and  that  there  is  no  reason 
why  we  should  differ  from  him  as  to  the  exerciBe 
of  his  discretion.  With  re^d  to  the  main 
point,  can  anyone  doubt  that,  if  this  con>oratioD 
were  an  Enghsh  company,  it  must  be  held  to  have 
been  carrying  on  its  business  at  this  place  in  the 
CrystsI  PaliuieP  It  was  a  place  hired  hy  the 
foreign  coiporation,  and  intended  to  be  ossd 
enduaively  by  the  ooiporation  for  the  purposes  of 
its  bnriness,  and  the  corporation  carried  on  busi- 
ness there.  That  appears  to  me  to  satisfy  the 
necessary  conditicms  fbr  residence,  as  stam  in 
many  of  the  oases.  A  corporation  can  <mly 
figuratively  be  said  to  reside  anywhere.  The 
criterion  ox  residence  is  a  fixed  place  used  by  tbe 
corportion  exclusively  for  the  purposes  of  the 
business  which  it  is  oanyine  an.  I  agrees  tiieie> 
for^  that  tins  appeal  must  m  dismissed. 

Appeal  ditmtsaed. 

Solicitors  for  the  appellants,  CrueMcmann  and 
Route. 

Solicitora  for  the  respondents,  J.  B.  and  F. 
Purehtue, 


Tueadaft  2I> 
(Before  Ooixuns,  U.B..  Bohbb  and 

UA.THBW,  L.JJ.) 

HicHuiL  V.  Hakt  and  Co.  (a) 

APPEAL  FKOH  THS  KINO'S  BENCH  DITISION. 

Stock  Exchajige — Broker  and  client — Wrong^ 
dosing  of  eZtenf's  account — Jtfeojure  of  damaget. 

The  defendanU,  toho  were  eto^brohen,  havir^ 
agreed  with  their  client,  the  plaini^,  to  carry 
over  certain  shares  on  his  behalf  to  the  next 
settlement,  wrongfully  closed  hie  account  some 
time  before  that  settlement.  ThepUUnt^  insisted 
upon  the  performance  of  the  ccniract,  and  afler 
the  date  of  the  settlement  awd  the  defondantsfir 
damages  for  their  breach  of  eorUract.  The 
defendants  contended  thai  the  damages  ongU  to 

(«>  Bepened  bj  J.  H.  Willius,  BuilitarvfrJiiSW. 
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he  <t$$«$$ed  iipo»  tte  priee*  obtainabie  at  the  Hme 
when  the  aeemmi  toot  eloaed,  in  vhUh  case  the 
dama^ct  toonld  he  only  nominal, 
MM  {dwmiaeing  ihe  appeoZ),  that,  at  the  plaintiff 
had  a  right  to  insist  upon  the  eoniract  heing 
performed  at  the  date  of  the  $ettlement,  the  defen^ 
dante  not  eniUied  io  have  the  damage* 

aeeeeeed  upon  the  pricet  iihtainabU  at  ihe  time 
whan  ike  aecount  voat  eUeed. 

This  waa  aa  Ofpofil  ^  defendants  from  the 
judgment  of  WUla,  J.,  upon  further  oonsidera- 
tion.  after  the  trial  of  tiie  actum  vith  a  jnry. 

TJie  pliuntiff  bronght  this  action  to  recorer 
from  uie  defendants  damaMS  for  breach  of  a 
contract  to  cany  over  certun  stocks  and  shares 
on  behalf  of  the  plaintiff. 

In  April  1901  the  plaintiff  employed  the  defen- 
dants, who  were  broxerB  on  the  Stock  Exchange, 
to  bnj  and  sell  certain  stocks  and  shares  for  hka. 
The  plaintiff  deposited  witii  the  defendants  cer- 
tificates of  shares  belonging  to  him  in  order  to 
secnre  any  balance  whion  might  from  time  to 
time  become  doe  from  him  to  the  deCendants  in 
respect  of  the  transactions  carried  ont  hy  them 
for  him. 

The  defendants  boiu;ht  and  sold  Tarions  stocks 
and  shares  on  behalf  of  the  plaintiff  ftnr  the  settle* 
mente  at  the  end  ctf  April  and  at  the  midcDe  of 
Mar. 

On  the  11th  Hay  1901  the  pbuntiff  alleged  that 
it  was  agreed  npon  between  him  and  the  defen- 
dants tiiat  certain  contracts  for  the  purchase  d 
stocks  and  shares,  which  had  been  entered  into 
on  his  behalf  by  the  defendants  for  the  settle- 
ment in  the  middle  of  May,  should  be  carried 
over  to  the  next  settlement  at  the  end  of  May, 

On  ^e  16th  May  the  defendants  closed  the 
plaintifrs  account  and  sold  against  him  the 
various  stocks  and  shares  which,  as  he  all»ed, 
tiieiy  bad  agreed  to  carry  over  until  the  end  of 
Mar-,  and  gave  notice  to  the  plaintiff  that  they 
had  done  so ;  and  elaimed  to  be  entitled  to  sell 
the  deposited  sharss  in  order  to  pay  themselTes 
the  balanoe  which  th^  all^d  to  be  dne  to  them 
from  the  plaitttiA.  The  plaintiff  inusted  upon  the 
contract  beiz^  carried  out  by  the  defenduita. 

After  the  settlement  at  the  end  of  May,  the 
pilaintifE  bronght  this  action  and  claimed  a  deolara* 
tion  that  he  was  entitled  to  bare  an  account 
taken  upon  the  footing  of  b«ng  credited  with 
the  beat  prices  which  the  stocks  and  shares  would 
have  realised  at  any  time  during  the  currency  of 
the  acconnt  terminating  at  the  end  of  May  settle- 
ment ;  and  he  also  claimed  tiie  daliTcry  np  of  tiie 
shares  which  had  been  depouted  by  him  with  the 
defendants  as  security. 

The  action  was  tned  before  WiUs,  J.  with  a 
jury,  and  the  jury  found  that  the  defendants  had 
WTongfoUy  closed  the  ^^aintifPs  account  in 
breach  of  the  agreement  between  tiiem  and  the 
plaintiff  to  carry  orsr  until  the  settlement  at  the 
end  d  May. 

Upon  further  conuderation  the  learned  judge 
held  that  the  plaintiff  was  entitled  to  damages 
calculated  upon  the  highest  prices  which  could 
have  been  obtained  for  the  shares  at  ai^  time 
between  the  16th  May  and  the  eettiine  cby  (85 
L.T.Rep.648). 

The  deCmdants  appealed. 

iKwsm  TToZfon,  E.O.,  Serbert  Seed,  K.C.,  and 
Kiteh  for  the  appellants.— The  judgment  of  tiie 
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learned  judge  as  to  the  measure  of  damages  waa 
wrong.  Tlu  damages  ought  to  be  assessed  upon 
the  prices  of  the  shares  on  the  16th  Hay,  the 
date  of  ^  breach  of  contract  by  the  defendants, 
in  which  case  there  would  be  no  damages.  When 
the  dotendEtnts  closed  th^  pliuntiff's  aooount  and 
sold  the  shares  against  him,  and  gave  him  notice 
tiiat  they  had  done  so,  the  contract  was  finally 
determined,  and  the  damages  must  be  assessed 
npon  the  prioes  of  the  shares  at  that  date.  Ther» 
waa  then  a  final  breach  of  the  contracts  If  ther 
damages  are  not  to  be  assessed  npon  the  prices^ 
obtainable  on  that  day,  they  must  be  assesaed^ 
upon  the  prices  obtainable  at  the  settlement  at 
the  end  d  May,  tbe  time  to  which  the  oontraota 
oaght  to  have  been  carried  anr.  The  right  of  th» 
I^auLtifl  was  to  hare  the  shares  deliver^  to  bioa 
at  the  end  of  Kay,  and  he  cannot  say  that  hia 
damaitei  ought  to  be  asaeaaed  npon  the  prioea 
obtainaUe  on  some  interme^ate  day.  Th^ 
cited: 

WiUtamt  r.  PmI  SUver  £and  and  Mintral  Oon^^njf, 

SS  L.  T.  B«p.  689 ; 
MantM     Brituh  Linen  Con^Mity  Bonk,  67  L.  T.. 

Bep.  171 ;  (1892)  3  Gh.  169  ; 
Shephtrd  T.  Johfwon,  2  Eut,  211 ; 
ItAHhwr  T.  Seaforth,  2  Ttmt  257  ;  11  B.  IL  559  r 
Itwrayv.  Hewitt,  2  Times  L.  B*p.  872  : 
BamtMl  T.  Bow*,  8  Times  I..  Bap.  488  ; 
J1U>  T.  Pond,  78  L.  T.  Bsp.  1S5(  (1878)  1  Q.  B. 

426. 

J2a/us  Itaaet,  E.G.  and  A.  J.  David,  for  the 
respondent,  were  not  called  upon  to  argue  the- 
question  whether  the  damages  must  be  assessed 
upon  the  prices  obtainable  on  the  16th  May. 

Upon  the  second  question  the  parties  agreed  as 
to  the  measure  of  oanu^ee*  assuming  that  thfff ' 
were  not  to  be  assessed  npon  the  prices  obtainabia 
on  the  16th  Hay. 

CouJNB,  M.B. — In  this  appeal  from  the  judg-  - 
ment  of  Wills,  J.  the  question  is  as  to  the  measure  - 
of  damages  for  breach  of  a  contract  by  brokers^ 
in  an  action  brought  agfunst  them  by  their  dient.. 
The  plainlofl  saidT  that  the  defendants  ^ipreed  to 
carry  over  certain  contracts,  made  by  them  on  his 
behalf  for  the  purohaae  of  shares,  from  the  acconnt  ' 
at  the  middle  of  May  to  the  account  at  the  end  of 
May,  but  that  shortly  after  the  middle  ci  May 
they  closed  his  account  wrongfully.  The  defen- 
daua  said  that  they  did  not  agree  to  carry  over 
exo^t  upon  certain  conditions  which  the  plaintiff 
did  not  fulfil.  The  jury  found  a  Terdidi  lor  the 
plaintifE  upon  the  qnesticni  whether  the  d^Eendants 
had  ^reed  as  he  ailefi^.  The  defendante  applied 
for  a  new  trial,  but  their  apjpeal  was  dismissed.  It 
was  agreed  that  the  question  as  to  the  amonnt  of 
the  damages  should  be  left  to  the  learned  judge, 
and  after  further  ocmmderation  he  gave  judgment 
npon  that  question.  The  defendants  are  now 
appealing  agunst  that  judgment.  It  has  been 
contended  for  the  defendants  that  the  wrongful 
closing  of  the  plaintiffs  account  waa  a  final  breach 
of  their  contract  with  the  phuntiff;  that,  the 
aooount  having  been  dosed  by  releasing  tiie 
jobbers  with  miom  the  ahaji^s  had  been  carried 
over,  the  plaintiff  was  bound  to  treat  tiiat  repu- 
diation of  their  contract  by  the  defendants  as  a 
final  breach,  and  aa  tiie  only  breach  upon  which 
he  conld  nij.  In  otimar  w<»dB,  the  defendants 
say  that  thoir  breach  of  contract  was  such  that, 
having  r^^ard  to  the  relation  existiM>  betweeib 
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broker  and  client,  the  client  had  no  option  to 
insist  upon  the  performanoe  of  the  ag^reement, 
and  to  wait  until  the  time  fixed  for  performance 
and  to  asMSB  bia  damages  at  that  dato ;  and  that 
the  olient  was  bound  to  treat  the  contract  aa 
rescinded  when  the  account  was  closed,  and  to 
measure  his  damagCB  at  that  date.  I  cannot 
accept  that  argument.  The  general  role  is  that, 
when  thara  has  been  that  wluoh  is  called  an  aati- 
dpattny  Ineaoh  odC  a  oontnuit  mring  to  the  whole 
oonndmaiifni,  that  does  not  o?  itself  reicdnd  the 
oonteaot,  for  both  partieB  must  ^ree  to  tiie  niKni- 
don.  Theonlvaffeotof BUchabreaohisthatitgiTes 
the  other  pany  an  option  to  treat  the  r^ndiation 
of  the  contract  as  a  final  breach,  and  to  ^reat  the 
contract  as  rescinded,  except  for  the  purpoce  of 
suing  for  the  breach ;  but  he  mar  refaee  to  treat 
the  contract  as  rescinded,  and  maj  hold  tiite 
other  party  to  bis  contract  when  the  time  for 
performance  arrives.  That  seems  to  me  to  be  the 
law  as  laid  down  by  Oockbum,  C.J.  in  Frott  r. 
Knight  (26  L.  T  Bep.  77;  L.  Bep.  7  Ex.  111), 
where  be  thus  states  the  effect  of  the  autboritdes : 
"  The  promisee,  if  he  pleases,  may  treat  the  notice 
of  intention  as  inoperative,  and  await  the  time 
when  the  contract  is  to  be  executed,  and  then 
bold  the  other  party  responmble  for  all  tiie  oon- 
sequanoes  of  noii<p«rformaiioe;  bat  in  that  ease 
heke^B  the  oontraot  aliTe  for  the  beoeflt  of  fbe 
oUwr  paity  aa  well  as  Ids  own;  he  remainB 
subjeot  to  all  lus  own  obligations  and  liabilities 
naoer  it,  and  enables  the  other  party  not  only  to 
oomplete  the  contract,  if  so  advised,  notwith- 
standing his  previous  repudiation  of  it,  but  also 
to  take  advantage  of  any  supervenii^  circum- 
stance which  could  justify  bim  in  declining  to 
complete  it.  On  the  other  hand,  the  promisee 
may,  if  be  thinks  proper,  treat  the  repncuation  of 
the  other  party  as  a  wrongful  pnttintf  an  end  to 
the  contract,  and  may  at  once  bnng  his  action  as 
on  a  breach  it ;  and  in  such  action  he  will  be 
entitled  to  such  damages  as  would  have  arisen 
from  the  non-perf<Hnnance  of  the  contract  at  the 
appointed  time»  subject,  however,  to  abatement 
in  respect  ot  aay  (nnnunatanoes  which  may  have 
afforded  him  the  means  of  mitisating  his  lose." 
That  was  an  action  for  breach  of  promise  of 
marriage,  the  d^endant  having  broken  the 
gagemoit  before  the  time  for  perfbrming  his 
promise  had  arrived.  Boper  v.  Joanson  (28  Ii.  T. 
Bep.  296;  L.  Bep.  8  G.  P.  167)  ia  a  case  more 
like  the  present  case.  In  that  case  Keating*  J. 
said :  "  The  question  in  that  oase  arises  upon  a 
contract  by  wbich  the  defmdant  i^reed  to  deliver 
coals  to  the  plaintiffs  at  certain  specified  periods  at 
Ss.  6d.  per  ton.  The  <|uantity  to  be  delivered  was 
3000  tons,  and  the  dehveries  were  to  take  place  in 
Kay,  June,  Jnly,  and  Aug.  1872.  There  was 
eome  controversy  as  to  the  facts,  bob  there  can 
be  no  doubt  that  the  defendant,  soon  after  that 
contract  was  entered  into,  intimated  bis  deter- 
mination not  to  perform  It ;  and  it  seems  to  be 
agreed  that,  at  ail  eyenta,  that  repudiation  was 
aoo^ited  bv  the  plaintilb  on  the  3rd  of  Jnly, 
when  they  Drought  this  action  for  the  ncm-per- 
formanoB  of  it.  The  difflonl^  aa  to  the  mesaare 
of  damages,  or  rather  aa  to  the  principle  on 
which  the  damagea  are  to  be  asaeaaeo,  arises  from 
the  circumstance  of  the  time  for  delivery  of  the 
ooal  extending  over  the  whole  of  the  month  of 
August.  Had  the  action  been  delayed  until  after 
the  expiration  ai  the  time  for  the  completion  of 
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the  contract,  we  should  have  entertuned  but  little 
doubt ;  for  the  case  would  then  have  been  dis- 
tinctly within  the  authority  of  Broum  v.  MuUar 
(27  h.  T.  Bep.  272;  L.  Bep.  7  Ex.  319).  and  we 
should  have  considered  ourselves  bound  by  that 
decision.  But  the  difficulty  here  arises  from  the 
fact  of  the  action  having  been  brought  on  the 
3rd  July.  In  Brown  v.  MulUr  (ubi  f  up.)  it  was 
olearlj  decided  that,  where  the  oonfanct  is  fortlia 
deUvary  of  goods  in  equal  proportims  in  a  given 
nnmbw  of  monthst  and  tiia  aotion  for  non^ 
delivery  is  mob  brooght  until  after  the  exi^tion 
of  the  period  stipnlatod  for  the  last  delivery,  the 
proper  measare  of  damagea  is  the  sum  of  the 
differences  between  the  contract  and  market 

? rices  on  the  last  day  of  each  month  respectively, 
'hat  was  the  proper  measure  of  damages  there. 
But  here  the  breach  occurred  before  the  end  of 
the  period  over  which  the  contract  extended  ; 
and  the  question  is,  what  is  tbeproper  measure  of 
damages  in  aucb  a  case  P  "  The  learned  judge 
then  went  on  to  say  that  the  plaintiffs  were  not 
bound,  as  contended  by  the  defendant,  to  prove 
the  difference  between  the  contract  price  and  the 
price  at  which  they  oould  have  obtained  a  similar 
oontraot  at  the  date  of  the  breach,  as  their 
measure  for  damages ;  and  he  held  that,  in  the 
absence  of  evidence  on  behalf  the  defendant;  that 
the  plaintiffs  could  have  obt^ned  another  con- 
tract  which  would  lessen  the  loss,  tiie  proper 
measure  of  damages  was  the  snm  of  the  differenoea 
between  the  contract  price  and  the  market  prioe 
at  tiie  different  times  lor  delivery.  The  point 
onl^  arose  because  the  plaintiffs,  by  bringiI^t 
their  action  before  tbe  expiration  of  the  p^iod 
over  which  the  contract  extended,  must  be  taken 
to  have  accepted  the  repudiation  by  the  defen- 
dant as  a  final  end  of  the  contract.  I  need  not 
aay  any  more  upon  that  point,  but  in  the  oase  of 
Johnstone  v.  MiUing  (55  L.  T.  Bep.  629  ;  16 
Q.  B.  Div.  460)  the  law  on  this  question  was  well 
stated  by  Lord  Esher,  M.B.  In  the  present  case 
the  action  was  not  brongbt  before  the  expiration 
of  thejperiod  at  which  tiie  defendants  ought  to  have 
performed  the  contract,  and  the  plaintiff  dearly 
instated  upon  the  contraot  he&og  carried  oat. 
That  being  so,  the  defendants'  aignment  that 
the  damages  are  to  be  asaeased  at  the  date  the 
jcloahiff  <n  the  plaii^tFa  account,  and  that  the 
plaintiff  oan  onhr  reoover  nominal  damagea  and 
no  more,  cannot  be  accepted.  We  think  that  that 
argument  is  wrong  and  contrary  to  the  grounds 
of  the  decisions  in  the  authorities  to  which  I  have 
referred.  There  was  another  alternative  put 
forward  by  the  defendants  between  that  conten- 
tion and  the  decision  of  Wills,  J.  The  learned 
jadge  held  thattbe  pluntiff  was  entitled  to  have 
the  damagea  assessed  upon  the  highest  prioaa 
obtainable  during  the  period  between  the  closing 
of  bia  account  and  the  settling  day  at  the  end  of 
May.  The  defendants,  as  an  alternative,  con- 
tended that  the  proper  measure  of  damages  was 
the  price  ruling  at  th»  date  when  the  oontraot 
ought  to  have  Men  performed  if  it  had  not  been 
br^en  by  the  .deieudanta.  With  respect  to 
these  alternative  views,  tiie  parties  have  arrived 
at  a  compromise  in  case  uie  decision  of  this 
court  is  adverse  to  the  defwdants  upon  th«r 
first  contention.  We  are,  therefore,  now  giving 
judgment  upon  the  first  point  against  the 
defendants,  and  for  the  plaintiff  for  damagea 
to  be  asaeased  in  accordance  with  the  terma  of 
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the^oM^romise.  This  an»aal  will,  therefore,  he 

Boms,  L.J. — agree,  and  haTa  ootUng  to 
add. 

Hathbw,  L.J^ — I  am  of  the  same  opinion. 

Appeal  dUmUsed. 
8(£dtora  tor   Che    appellanta,  Beyfue  and 

Solituton  tor  the  respondent,  W.  H.  MarHn 
and  Co. 


March  19  and  20. 

(Before  Collins,  M.B.,  BomiR,  and 
Hathkw,  L. JJ.) 

Smith  asd  otbxbs  «.  Essa  avd  OTHSSe.  (a) 

APFSJX  FBOM  TBM  OUHOBBT  DITIBIOV. 

Clumty — Charitable  trust — Vohutiary  aetoeiaHon 
— Inn  of  Chancery — Clifford^ t'innr—Biifkt  ttf 
merabert  to  divide  property. 

By  a  deed  made  in  1618  the  premieet  known  as 
CHjford^a-inn  were  conveyed  to  eertain  memher$ 
of  Ou  Society  of  Clifford^t'inn,  in  eoMidemfion 
o/600i.,  M  tnulea  to  the  inieiU  ondmirpoge 
Mat  the  premiae*  eAotUd  for  ever  rtttun  and 
fteep  Ae  same  nttal  and  ancient  name  of 
CUffor^t'innt  and  eAouId  for  ever  thereafter  be 
eonfinwed  and  employed  at  an  Inn  of  Chanury 
for  fAe  furtherance  of  the  practi»er$  mid  atudenia 
of  the  common  lam  of  the  realm,  and  for  the 
good  of  the  gentlemen  of  that  society,  and  for  the 
beneJU  of  ine  ComvMnuiaaUh  as  aforesaid,  and 
not  otherwise,  nor  for  any  othor  use,  intent,  or 

^purpose. 

The  Society  of  CliffortPa-inn  was  a  voluntary 
inde2)enden<  uninoTpporated  society,  governed  by 
a  eouneil  of  its  membert  and  malnng  its  own 
regvlatioTs  rs^eiing  the  election  or  lulmission, 
rights,  privileges,  payments,  obligations,  and 
conduct  of  its  memoers,  and  the  management  of 
its  property  t  amd  no  penoa  had  a  righk  to  eloim 
odntMion  a»  a  mmnber.  The  sooiety  did  not, 
m  modem  iimee,  provide  any  inm-uetion  or 
edueaiion. 

Held  {affirmiing  the  judgment  of  Coxens-Hardy,  J.), 
ihat  the  properly  was  not  vested  in  the  trustees 
as  prtvoie  property  for  the  ben«St  of  the 
member^  but  was  nilgiei  io  a  trust  for  marU- 
able  purposes. 
This  was  an  a|q;ieal  from  the  judgment  of 
Gozena-Hardy,  J.  at  the  trial  of  the  action. 

The  plaintiffs  in  this  action  were  fire  of  the 
dxteen  members  of  the  Society  of  Clifford'B-inn, 
and  the  defendants  were  the  remaining  eleven 
members,  inoladhig  those  members  vho  were  the 
trustees  of  the  property  of  tbe  sodety,  and  the 
Attomey-Qeneral. 

The  plaintiffs  claimed  (1)  that  the  trusts  of  the 
proper^  of  the  society  known  aa  Clifford's-iim 
mi^t  be  administered  under  the  direction  of  the 
oonrt;  (2)  a  declaration  that  the  property  was 
not  snbject  to  or  affected  by  any  charitable 
troBt;  and  (3)  that  the  rights  of  tiie  parties 
bentifiimallT  interested  in  the  property  might  be 
asoertainra  and  declared. 

The  action  was  Inonght  for  tlw  pnrpote  of 
determining  the  question  whether  OlifEbrd's-inn 
waa  private  property  held  by  the  tntsteea  for  the 

(«)  neponta  bj  J.  H.  Wiluahs,  Xaq.,  BwiimiHrt-L»ir. 
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abaolnte  ben^t  of  the  members  oC  the  sodety  tin' 
the  time  being  and  capable  (rf  b^ng  disposed  ot 
by  them  aa  uu^y  mi^fat  think  fit,  or  whether  it 
was  Bobjeirfi  to  a  ohantable  trust. 

The  Sode^  of  Olifford's-inn  is  a  Tolnntar; 
nninoorporatea  sooiety,  composed  of  lawyers  ana 
law  stooents,  gorernad  a  oomum  of  its 
monbeara,  ctmsisting  of  a  Prininpal  and  Boles, 
making  its  own  regulations  as  to  the  election  or 
admission,  rights,  privileges,  payments,  obliga- 
tions, and  oondact  of  its  members,  and  as  to  ihe- 
management  of  its  affairs. 

No  person  has  a  right  to  claim  admission  to- 
the  80<uet7,  and  the  society  cannot  be  compelled . 
to  elect  new  members. 

The  property  in  ancient  times  belonged  to  the ' 
GlUford  family ;  from  whom  it  derived  its  name. 
For  oentnries  prior  to  1618  it  had  been  held 
or  on  behalf  of  a  sooiety,  known  as  Uie  Society 
Glifford'a-inn,  which  was  one  of  the  ancient 
Inns  of  Ghanoenr,  and  oconpied  the  property, 
whioh  then  oonsiated  d  a  man^n-honse  and 
garden,  as  tenants  ot  the  Earls  d  Gunberland 
and  Lords  GUfford. 

An  indenture  vl  feoflmrait  dated  the  29th 
Haroh  1618  waa  made  between  Lord  Comberland 
and  Iiord  Olifford  as  grantors,  at  the  first  part, 
NiohoUs  Snlyard,  Principal  ol  Gliffcwd's-iun,  and 
twdve  other  persons  described  as  the  Bnles  at' 
the  Society  m  the  second  part,  and  Richard 
Presoott  and  Bichard  An^bns  of  the  third  part. 
The  material  parts  are  quoted  in  the  jndgmei^  of' 
GoUins.  M.B. 

New  trusteea  were  from  time  to  time  appointed 
and,  at  tJie  time  when  this  action  was  commenced, 
tiiere  were  oght  tmateee  in  whom  tiie  property 
waa  vested  for  the  purposes  of  the  society. 

When  this  action  was  oommenoed  the  membera- 
of  the  society,  induing  the  trustees,  were  only 
aixteen  in  number. 

The  society  was  always  composed  of  lawyers  or 
law  students.  In  former  times  the  sooie^  used 
to  have  moots  and  lectures  upon  legal  subjects, 
which  were  entirely  for  the  benefit  of  ue  members. 
These  were  held  and  regulated  at  the  will  of  the 
Principal  and  Bules,  but  were  long  ainoe  given  ap. 
The  sooiety  had  no  library,  and  «d  not  girB  saj 
edooatian  or  inetmctimL 

From  time  to  time  new  boildinge  Lad  been 
erected,  and  alterations  made,  at  the  expense  of 
the  sode^;  and  Hbe  enjoyment  of  the  property 
had  never  been  interfned  with  or  controllml  by 
anyone. 

In  1880  the  person,  who  was  then  entitled  to 
the  annual  rentchai^  of  42.  and  the  right  of 
nomination  to  the  set  ot  chambers  reserved  by 
the  deed  of  1618,  in  consideration  of  the  payment 
of  8501.,  released  the  rentcharge,  and  conveyed 
the  set  of  chambers  to  the  Principal  and  Boles  of 
the  society  upon  the  trusts  and  for  the  uses, 
intenta,  and  purposes  mentioned  and  declared  in 
the  deed  of  1618,  of  and  conooning  the  property 
thereby  granted. 

The  action  was  tried  before  Gozena-Hardy,  J., 
and  the  learned  judge  held  that  the  property  waa 
snbjeot  to  a  trust  nur  charitable  purposes,  and 
waa  not  bdd  tor  the  priTote  benefit  of  the 
members  ot  the  sodety      L.  T.  Bep.  795). 

One  of  the  members  <a  the  society  appealed. 

NeviUe,  K.C.  and  Lyttelton  Chubb  for  the 
appellant.— The  learned  judge  was  wrong  in 
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hoUHag  that  this  property  was  held  hy  the  Socaabj 
of  Clifford's-iim  enhjeot  to  &  tmst  tor  ohuitahle 
purpora.  The  kxh^  «m  a  Tolnntaiy  indepen- 
oant'  anooiatiim  tormad  far  tiu  benefit  of  it« 
memliera,  and  the  pn^torij  of  the  aoeietj  bekmn 
to  tin  memben  for  tiieir  own  penouu  benefit, 
and  ia  not  snbjeot  to  any  charitable  trost  L^^al 
•dneation,  no  doubt,  was  one  of  the  sabjects 
promoted  by  the  lodefy,  but  thdr  propwfy  iraa 
not  afleoted  faj  aaj  trwt  for  that  pozpoee : 

A^maj/'Oen&rdl  r.  Battlalct,  11  Hu«,  205  ; 

Canu     L<yng,  2  De  Q.  F.  A  J.  75 ; 

-Codm  T.  Mannert,  24  L.  T.  Kep.  869;  L.  Bep. 

12  Eq.  574 ; 
B«  Clark't  Tnult,  1  Ch.  IKv.  497 ; 
<}mnacTt  t.  £d«oahb,  75  L.  T.  Bap.  189;  (1999) 

fl  Ch.  679. 

Ifo  person  has  any  right  to  olaim  admiaaion  to 
'thiB  Bociety,  and  the  conrta  hare  always  refnaed 
to  interfere  with  the  ihtemal  management  of  the 
Inns  oi  Oonrt  or  Inns  of  Ohancery : 

Rtx  T.  Oray'a-inn,  I  Dong.  353 ; 

Beg  T.  Lincoln't-itm,  4  B.  ft  C.  855 ;  28  B.  B.  482  ; 
Rex  V.  Bamard'a-inn,  5  Ad.  Ai  fi.  17. 

Sir  B.  Finlay  (A...Q.),  Sir  E.  Carton  (S-G.), 
B.  J.  Parker,  and  Batldoti  for  the  Crown. 

Collins,  M.B. — This  ia  an  appeal  from  the 
dedaion  of  Cozena-Haxdy,  J.,  as  he  then  was. 
He  states  the  point  that  arisee  for  disooBsion  in 
the  first  words  of  his  judgment.   They  are  these : 

This  action  ia  brought  to  determine  whether  the 
property  known  as  Clifford's-inn  is  subject  to  or 
•aABoted  bv  any  charitable  trust,  or  whether  it  ia 
held  by  tne  tjrustees  in  whom  the  l^al  estate  is 
Tested,  as  private  property  for  the  individual 
members  of  the  Society  of  Clifford's-inn  for  their 
own  personal  benefit  to  be  divided  and  disposed 
as  they  may  think  fit.'*  He  has  decided  that  the 
property  is  affected  a  charitable  trust.  Now, 
though  Glift<vd's-inn  is  a  Tsry  ancient  foundation, 
we  are  not  left  to  vague  speculation  derived 
from  such  hints  as  can  be  collected  from  early 
references  to  it,  because  we  hare  in  comparatively 
modem  times,  as  a  basis  of  Uie  whole  disoassion 
before  us,  the  deed  of  the  29th  March  161^  nnder 
which  CUftord's-inn  acquired  the  property  now 
in  question.  On  the  face  of  that  deed,  the  pur- 
pose for  which  it  was  entered  into  is  distinctly 
-  recited,  and  when  we  oome  to  the  operative  part 
of  the  deed  we  find  that  the  same  purpose  is 
provided  for  in  express  terms.  The  material 
parts  of  that  deed  are  as  follows  :  After  naming 
the  parties,  Lord  Cumberland  and  Lord  ClifEord 
bailee  the  two  grantors,  it  witnesseth  "  that  the 
stud  Bight  Honourable  SSarl  and  Lord  Clifford 
having  an  honourable  intent  and  oare  that  the 
■capital  messoage  oommoi^y  called  Glifburd'a-inn 
before  mentionea,  with  the  appurimanoes  thereto 
belonging  (being  the  ancient  inheritance  of  Uie 
said  £arl  and  Lord  Clifford  and  of  their  ancestors), 
and  which  hath  been  for  many  years  heretofore 
by  the  allowance  of  the  said  Earl  and  Ms 
ancestors,  the  Earls  of  Cumberland  and  Lords 
ClifEord,  used  and  employed  as  an  Inn  of  Chan- 
cery for  the  furtherance  of  the  study  and  practice 
of  the  common  laws  of  this  His  Uajesty^  realm 
of  England,  and  during  all  that  time  hath  been 
ordered  and  governed  by  the  Principal  and  Bales 
of  the  said  house  for  the  time  being  in  very  good 
sort  and  with  great  discretion  both  to  the  good 
of  the  commonwealth  and  to  the  honour  of  the 
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said  Eari  and  Lovd  Olifford  and  their  anoeitorB, 
may  now,  npon  the  humble  suit  and  aamasfc 
desire  of  the  said  Prinmpal  and  Bales  and  other 
the  practioers  and  students  of  the  said  sooifl^  be 
assured,  estatad,  and  settled  as  " — I  tiunk  that 
means  "  so  aa  * *— "  the  same  shall  and  may  for 
ever  hereafter  continue  and  be  employed  as  an  Inn 
of  Ohancery  for  ^  f ortheranoe  of  the  practiaen 
and  students  of  the  common  laws  of  this  realm  as 
aforesaid ;  sod  that  the  Principal,  Boles,  and  other 
tiie  gentlemen  of  tiie  stud  society  may  from  henoe- 
form  be  assured  of  a  certain  estate  therein  do 
prinoi[wlly  for  that  purpose,  intent,  and  con- 
aideration,  and  for  and  in  consideration  of  tlie  snm 
of  6001.  to  them  hy  the  said  Nicholas  Salrard, 
Nicholas  Gybbon.  William  Babb,  Robert  Chnch. 
John  Tanner,  Thomas  Leyliard,  Bobert  Davyee, 
James  Lawrence,  John  Nicfaolls,  John  Bom, 
David  Polhill,  and  George  Dnnoombe,  for  and  aa 
behalf  of  ttwouelTee,  and  the  rest  of  the  gentlHosa 
of  the  sane  Sooaty  of  Olifford's-inn  aforsiud  at 
or  before  the  sealing  and  daUvaiy  of  these 
presents  well  and  tmfy  satisfiad,  oouanted,  and 
paid,  whereof  they  ti^  said  Francis,  Eari  of 
Cumberland,  and  Henir,  Lord  Clifford,  acknow- 
le^e  the  receipt  and  of  the  same  and  every  part 
and  parcel  thereof  do  acquit  and  discharge  tl^  said 
Niohoks  Solyard,  &c.,  and  every  of  them,  theii 
and  eveiT  of  their  heirs,  executors,  and  adminis- 
trators, by  these  presents.  And  also  to  settle  in 
and  to  the  said  Nicholas  Sulyard  and  Bobert 
Clinch  the  freehold  of  the  capital  messuage 
garden,  and  premises  aforesaid  to  the  intent  and 
purpose  a  perfect  common  recovery  for  the 
assurance  of  lands  may  be  had  recorded  and 
executed  of  the  smd  messuage,  garden,  and  pre- 
mises to  the  uses,  intents,  and  purposes  after  in 
these  presents  mentioned.  They  the  said  Fiands, 
Earl  of  Camberland,  and  Hemir,  Lord  OUIIord, 
have  granted,  Inrg^uned,  uid  aold,  aliened, 
enfecrfKd,  and  confirmed,  and  by  these  presents 
do,  fcnr  them  and  their  h«rs,  f  luly,  dearly,  and 
absolutely  giunt  .  .  .  all  that  the  aaid  oapit&l 
messuage  with  the  appurtenances,  commonly 
c^led  or  known  by  the  name  of  Clifford's-inn, 
situate  and  being  near  St.  Dunstan'a  Church  in 
Fleet-street,  London,  and  all  and  singular  houses, 
edifices,  buildings,  chambers,  cellara,  gardens, 
yards,  walls,  lanes,  passages,  ways,  easements, 
profits,  commodities,  and  appartenancea  what, 
soever  to  the  said  capital  messuage  beloDgine  or 
in  any  wise  ai^rtaining  or  accepted,  taiken. 
used,  enjoyed  or  accounted  as  part,  parcel, 
or  member  thereto,  and  also  the  revenum. 
reversions,  remainder,  and  remainders  of  the 
said  caintal  messuage  and  other  the  pre- 
mises before  in  these  presents  granted,  bar- 
gamed,  and  sold,  and  <n  any  purt  and  patoel 
tiiereof,  and  all  the  estate,  nght,  title,  use, 
inheritance,  claim  and  demand  of  the  sud  Earl 
and  Lord  Olifford  of^  in,  and  to  the  aaid  garden 
and  premises  and  every  part  and  parcel  thereof, 
except  and  reserved  out  of  this  grant,  unto  the 
said  Earl  and  Lord  Clifford,  and  to  their  heirs 
and  assigns  out  of  the  garden,  commonly  called 
Clifford's-inn  Garden,  to  the  said  capital  messo^ 
belonging,  eo  much  and  such  part  of  the  said 
garden  next  adjoining  in  some  pu-l  upon 
Serjeants'-inn,  in  Chanoer^-lane,  and  in  some 
other  part  upon  the  wall  between  the  lands 
belonging  to  or  used  with  the  capital  messuage, 
commonly  called  the  Bolls,  and  the  said  garden  as 
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doih  ctmtain  in  breadth  and  in  Iwgtih  IStft 
tobeaeveredand  iwdoaed  ont  from  ua  rest  of 
the  Hud  garden,  and  from  time  to  time  to  be 
kept  and  maintained  by  tiie  aud  Earl  and  Ijord 
Obflord,  their  heira  and  aau^^.  and  all  the 
row  of  treea  atandint^  and  trrowing  in  uid 
upon  the  premises  so  excepted  as  uoreeud,  to 
have  and  to  hold  the  said  measure,  tenement, 
and  ^^aiden,  and  other  all  and  Binffolar  the 
premises  before  in  these  presents  mentioned,  to 
be  hereby  granted,  bargained,  and  sold  and 
every  part  and  parcel  thereof  with  the  appurte- 
nances (except  before  exerted],  and  the  reversion 
and  reversions,  remainder  and  remainders  thereof 
and  of  every  part  and  parcel  thereof  to  the  said 
Nicholas  Sulyard  and  Bobert  Clinch,  and  their 
heirs  for  ever.  To  the  only  and  proper  use  and 
behoof  of  them  the  ssid  Nicholw  Sulyard  and 
Bobert  Clinch,  and  of  thmr  heirs  for  evwmore. 
To  the  intent  andpnrpoae  alcveaaidt  to  be  holden 
■of  the  ohief  Lord  and  Lorda  of  the  fee  and  fees 
thereof,  by  the  renta  and  aerrioes  theretofore  due 
and  of  riffht  aocnatomed,  and  yielding  and  pay- 
ing therefor  yearly  for  ever  unto  the  said  f  rancis, 
Jiarl  of  Cumberland,  and  Henry,  Lord  Clifford, 
their  heirs  and  aeaigns  the  yearly  rent  of  fonr 
pounds.  Af  tor  the  aaid  recovery  and  recoveries, 
fine  and  fines  or  any  or  either  of  them  shall  be 
had,  acknowledged,  suffered,  executed,  entered, 
and  recorded  as  aforesaid  to  the  use  and  behoof 
of  the  sud  Nicholas  Sulyard,  iic.,  and  of 
their  heira  for  ever,  accormng  to  the  intent 
and  true  meaning  of  this  present  inden- 
tnrei  and  to  the  intent  that  the  said  Earl 
and  Lord  Clifford,  their  heirs  and  assigns,  shall 
and  may  for  ever  hereafter  levy,  receive,  perceive, 
and  tabs  up  the  aaid  yearly  rent  of  four  pounds. 
.  .  .  And  it  is  farther  i^p«ed  by  and  between 
all  the  aaid  parties  to  these  preaenta  and  tiie  true 
intent  and  meaning  hereoT  and  of  all  the  aaid 
partiee  is  that  the  said  capital  meaaaaae  now 
called  by  the  name  of  Clifford*8-inn,  amdl  for 
ever  hereafter '  retun  and  keep  the  same  nsnal 
ai^  ancient  name  of  Clifford's-inn,  and  shall  for 
■ever  Weafter  be  continued  and  employed  as  an 
Inn  of  Chancery  for  the  good  of  the  gentlemen  of 
that  society  and  the  benefit  of  the  oommonwealtb 
as  aforesaid  and  not  otherwise,  nor  to  any  other 
use,  intent  or  purpose."  ThsD.  there  are  proviaiona 
for  the  trustees  being  continually  renewed  for 
ever.  The  appellant  contended  that  ClifEord's- 
inn  was  really  a  voluntery  society  of  gentlemen 
associated  simply  for  their  own  benefit,  and  that, 
as  such,  it  was  not  a  charitable  institution,  and 
that,  that  being  ite  purpose  and  ite  practice  at 
the  time  of  this  gran^  all  that  this  grant  did  was, 
«o  to  apeak,  to  famlitato  and  perpetuate  that 
iHiich  wqy  were  already  doing  and  to  lean  it  as 
it  was,  ezoept  tliat  it  ^ve  them  a  more  oontinnal 
■uistence ;  that,  it  b^ng  a  mere  voluntary  associa- 
tion for  the  mutual  benefit  of  the  members  at  the 
time  of  the  grant,  the  grant  simply  left  it  where 
it  was ;  and  that  tbere  was  no  element  of  charit- 
able trust  therefore  in  the  matter.  Here,  sf^ain, 
we  are  not  left  to  speoulato.  We  have  not  to 
look  for  dark  hints  from  remote  times,  because  it 
eo  happens  that  we  have  a  most  authoritative  oon- 
temraraty  record  of  the  actual  functions  which 
Gliaord's-inn  and  othei*  inns  of  the  same  clas^ 
were  falfiUinK  at  the  very  time  when  this  tyrant 
was  made.  It  does  not  rest  upon  that  lUone, 
altbof^h  that  is  exceedingly  impcntaot,  resting  as 
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it  doea  upon  the  antiiority  of  I^ord  Coin,  practi- 
cally abaolntely  oontemporaueons  with  the  grant. 
That  is  praoeded  by  another  very  authentic  acopnnt 
given  by  Forteaone ;  and  thwe  is  alao  another 

account  (all  these  are  cited  in  the  judgment  of 
Cozena-Hardy,  J.)  practically  oontomporaneoua, 
by  Stowe.  Of  those,  I  take  Lord  Goke'a  aa 
the  most  directly  in  point,  becauae,  aa  I  have 
said,  it  i«  atncuutely  contemporaty.  He  says 
this :  "  For  the  young  student,  which  most 
commonly  cometh  from  one  of  the  nniveraitiea, 
for  his  entanoe  or  beginning  were  first  insti- 
tuted and  erected  ei^t  houses  of  Chancery, 
to  learn  there  the  elemente  of  the  law,  that 
is  to  say  {inier  alia)  Clifford's-inn,  and  each 
of  these  houaea  conaista  of  forty  or  thereaboute." 
Then  Lord  Coke  goes  on,  after  describing  the 
four  Inns  of  Court  and  Serjeante'-inn :  "  All 
these  are  not  far  distant  from  one  another,  and 
altogether  do  make  the  moat  famona  univernty 
jFor  profeeuon  of  law  (mlj,  or  of  any  tme  human 
acience  that  ia  in  the  vond,  and  advanoeth  itaelf 
above  all  othen^  qwattwrn  inUr  vibunta  aupre»tu$. 
In  which  Houses  of  Court  and  Chancery  the 
readings  and  other  exercises  of  the  laws  therein 
continually  used  are  most  excellent  and  behooffol 
for  attainmg  to  the  knowledge  of  these  laws." 
It  seems  to  me,  therefore,  clear  that  at  that  time 
these  Inns  of  Ghanoery  were  schools  of  learuii^. 
They  were  fulfilling  that  function,  and,  th^rt  being 
so,  tiie  question  is  whether  they  were  oli^teble 
instittttiona.  Waa  that  a  charitab^  pnrpoae  ?  It 
is  perfectly  dear  that  the  maintenance  ox  schools 
of  learning  is  a  charitable  purpose.  It  is  one  of 
those  speoifioaUy  named  in  the  statute  of  Elizabetii, 

.  and,  if  these  Inns  were  existing  at  that  time  for 
the  muntenaooe  ai  aohoola  learning  then  they 
were  oharitable  institutiona.  It  ia  not  neoeaaai^ 
for  us  to  decide  that  akme  in  thia  oufi,  beoaoae  it 
is  quite  enough,  if  that  were  the  native  of  tiie 
practice  of  these  Inns  and  the  purpose  for  which 
they  existed,  to  stamp  this  property  with  a  timet 
if  it  waa  acquired  and  granted  for  the  pnrpoae  of 
continuing  to  obotj  out  that  which  tiiey  were  then 
engaged  upon —  namely,  the  maintenance  of 
schools  of  learning.  Therefore,  I  think  that  we 
have  here,  without  any  amlnguity  whatever,  all 
the  elements  that  go  to  make  up  a  grant  for  a 
charitable  purpose.  There  was  a  foundation 
undoubtedly  for  the  contention  that  there  ia  hetre 
a  society  which  has  made  rules  for  ite  own 
^nidanoe,  and,  it  may  be,  incidentally  acquiring 
instruction  by  mutual  arrangement  for  giving 
and  receiving  instruction  among  themaelvea,  and 
that  it  might,  tiieref  ore,  be  r^araed  as  an  institu- 
tion which  had  no  chariteble  purpose  onderlying 
it,  and  that  a  grant  added  to  that  would  notanper. 
add  cur  atunp  it  with  a  charitable  purpoae.  Wjun, 
however,  we  look  to  the  contemporary  records 

.  to  which  I  have  refnred,  it  is  perfeotiy  clear  what 
the  object  of  the  society  was,  and  what  they  were 
acttmlly  carrying  out.  We  have  had  the  rules 
of  the  aociefy  brought  before  us,  which  were 
dealt  with  in  detail  by  the  learned  judge,  who 
pointed  out  the  provisions  for  the  instruction  of 
the  young  students—"  tyrones,"  as  they  were 
called,  in  one  of  the  extxacta — provisions,  making 
it  compulsory  upon  them  to  attend  qioots,  and 
not  to  instruct  taemselves  by  discussion;  but  in 
some  of  the  rules  they  are  under  penalties  if  they 
do  not  attend  lectures  and  discourses  coming 
obvionaly,  not  from  themselves,  but  from  other 
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peraons  better  fitted  to  iziBtract  tbem.  There- 
fore there  ie  in  the  rales  themselves  complete 
demonstration  of  tiie  fact  that  there  was  a 
nstem  of  instracti<m  arranged,  not  mutual  inter- 
ofaange  of  their  own  ideas  in  debate^  bub  an  obU- 
galinn  on.  tiism  to  reoeiTe  and  bear  ni8tnicta<m 
tdTon  hy  oompetent  pertons.  Then  tiioe  are 
the  oontemporary  recmrds  in  which,  in  laogne^ 
of  the  highest  possible  commendation,  the  pur- 
poses which  they  serve  in  the  advancement  of 
learning  are  enlarged  upon  by  more  than  one 
writer.  Now,  what  is  the  answerto  that  P  There 
is  stamped  on  this  land  and  property  a  trust  for 
carrying  oat  these  parposes;  but  the  appellant 
says  that  this  was  not  a  gift  at  alt;  that  there  was 
consideration  given,  6001.,  which  he  says  was  the 
full  va]ne  of  the  land  at  that  time.  .  I  do  not  feel 
at  all  sure  about  that,  and  there  is  no  evidence 
upon  it.  The  answer  to  that  is  clear.  It  does 
not  matter  where  the  fund  comes  from,  or  how 
the  fund  has  heaa.  raised.  The  real  qnestion  is, 
what  is  the  purpose  to  which  it  is  applied  P  The 
whole  subject  is  diaoutsed  at  length  in  the  case 
fit  Attorney -GeTiercU  v.  Ecutlake  (11  Hare,  205). 
The  governing  facts  in  that  ease  are  stated  in  the 
headnote,  which  is  as  follows:  "The  question 
whether  funds  are  dedicated  to  a  charitable  use 
within  the  statute  43  Eliz.  c.  4,  depends  not  on 
tin  Bonroe  from  which  the  funds  are  derived, 
but  on  the  purpose  to  which  they  are  to 
be  applied."  Here  is  a  public  purpose  for 
which,  it  may  be,  the  members  of  the  Inn  them- 
selves have  raised  a  contribution.  But  they 
and  the  grantors  joined  in  acquiring  and  granting 
this  land  for  a  clmritable  purpose  just  as  much  as 
if  it  had  been  granted  wholfy  voluntarily  by  the 
grantors  without  any  consideration  received  by 
them.  It  was  granted  for  a  charitable  purpose. 
There  is  on  the  face  of  the  grant  itself  a  statement 
that  that  is  the  primarr  purpose,  and  that  primary 
purpose  is  not  oefeated  Secanse  there  are  incident 
thsrsto  oertain  emolomenta  and  advantages  re* 
oeived  hj  the  perwuu  who  haTO  to  oanr  out  the 
trust  Therefore  it  seems  to  me  tiiat  tiiis  is  really  a 
simple  case.  We  have  all  the  elements  before  us 
which  are  necessair  to  create  a  charitable  trust, 
and  it  was  efteotoaUy  created  by  the  document  to 
which  I  have  refenwL  It  has  been  said  that 
there  have  been,  and  there  were,  other  Inns  which 
have  now  ceased  to  exist,  and  that  when  they 
oeaaed  to  exist  tiiis  point  was  not  taken,  and  that 
th^  have  distributed  the  property  in  specie 
among  themselves  for  their  own  profit  and  advan- 
tage.  That  may  be  the  case,  but  as  to  that  we 
know  nothing  of  the  evid^ce  then  forthcoming 
as  to  what  the  terms  were  upon  which  those 
sooietiee  existed,  and,  therefore,  it  may  well  be 
that  it  was  not  thought  worth  the  while  of  thoee 
respoiuible  for  those  matters  to  take  any  part  in 
the  inveatigatifm  of  how  that  property  was  to  be 
dealt  with.  Those  eases  throw  no  light  upon  this 
case,  in  which  these  dements,  as  I  nave  already 
said,  exist  clearly  and  beyond  controversy.  In 
my  opinion,  there  can  be  no  doubt  whatever 
that  tDiB  Ifljid  was  impressed  with  a  charit- 
able tnut,  and  tiiat  the  decision  of  Cozens- 
Hardy,  J.  was  perteotly  right  oiul  ought  to  be 
affirmed. 

BoHEB,  L.J. — ^I  have  practically  nothing  to 
add  to  what  has  been  said  in  this  case  by  the 
Master  of  the  Bolls  and  by  GozeDs-Hardy,  J. 
Having  regard  to  the  -  terms  of  the  deed  of  the 
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2dth  March  1618,  and  to  tiie  nature,  objects,  and 
uses  of  this  Inn  of  Chancery  at  the  date  of  that 
deed,  as  shown  hj  the  terms  of  that  deedjandbj  its 
records,  and  also  having  regard  to  the  statement^ 
made  at  or  about  the  period  ooncenung  the  Inne 
of  Ohuioery,  hj  Sir  John  Fortewrae,  Lord  Gok^ 
and  Stowe,  and  to  the  various  orders  and  regula- 
tions made  from  time  to  time  concerning  or 
affecting  these  inns,  I  cannot  doubt  that  the 
hereditaments  known  as  GtifCord's-inn  were  con- 
veyed upon  trusta  affecting  them  which  were  of 
such  a  public  and  general  character  as  to  be  a 
charity  within  the  provisions  of  the  atatnte  of 
Elizabeth.  Indeed,  I  think  that  the  trusts  were 
for  a  purpone  falling  within  the  very  language  of 
that  statute.  One  of  the  charitable  purposes 
mentioned  in  the  statute  is  "  the  maintenance  of 
schools  of  learning."  These  trusts  were  lot 
the  "  maintenance  of  schools  of  learmng "  — 
namely,  the  learning  of  the  law.  For  these 
short  reasons  I  agree  m  thinking  that  the  appesl 
fuls. 

MATHiir,  L. J.  read  tiie  following  judgment 
I  agree  wil^  the  jadgment  that  t^  appeal  must 
lie  dinnissed.  The  case  for  the  appellant,  as 
stated  hy  the  Master  of  the  BoDs,  is  that 
Glifford's-inn  was  a  voluntary  association  formed 
for  the  benefit  of  the  members,  and  for  social  and 
convivial  purposes.  For  the  Attorney- General  it 
was  contended  that  the  association  had  been  con- 
stituted for  the  promotion  of  the  study  of  the 
law,  and,  therefore,  that  ite  property  was  impressed 
with  a  trust  for  what  was  admitted  to  be  a 
charitable  purpose.  The  histoiy  of  t^e  institution 
of  the  Inns  of  Court  and  Inns  of  Chancery  is  to 
be  found  in  Drydale's  Origins,  chapter  55.  They 
had  their  beginning  in  an  ordinance  wd  commis- 
sion issued  by  King  Edward  I.  at  the  time  when 
the  clergy  were  forbidden  by  the  canons  from 
taking  part  as  advocates  in  civil  suits.  It  then 
became  neoessoiy  in  the  interests  of  the  puhlio 
to  obtain  the  asristance  of  laymen  who  weie 
trained  lawyers,  and  who  were  competent  to 
take  the  part  of  their  clerical  predecessors  in 
conducting  the  business  of  the  Court  of 
Common  Bench,  which  was  then  permanentiy 
settled  at  Westminstw.  The  oommiasi<m  required 
the  Chief  Justice  of  the  Common  Bench  to- 
bring  together  from  the  provinces  men  of  skill 
and  leamkig,  who  should  be  placed  near  the 
court  at  'V^stminster.  Under  the  commission 
and  to  fulfil  its  purpose,  the  Inns  of  Court  and 
Inns  of  Chancery  were  eetahlished  toprovide  for 
the  legal  education  of  students.  The  Inns  of 
Ghanoery  were  affiliated  with  the  Inns  of  Court, 
and  afforded  inatruotion,  as  Sir  J.  Fortescue  says, 
"in  the  nature  of  original  and  judidal  writs, 
which  are  the  veiy  first  prindples  of  tite  law." 
After  a  shwt  ataj  in  the  Inns  oi  Ghanoery  th» 
students  desinnis  of  ptaofising  at  the  Bar  passed 
on  to  one  of  the  four  Inns  (U  Oonrt.  GUAffd's- 
inn  was  an  Inn  of  Chancery  connected  with  the 
Inner  Temple.  The  oourae  of  study  in  this  and 
the  other  Inns  of  Chancny  is  described,  a» 
stated  by  tbe  Master  of  the  Bolls,  in  Stowe.  and 
was  mainly  by  means  of  readings  and  moots, 
which  the  members  ot  the  governing  body  would 
seem  to  have  provided  for  in  turn.  The  trao 
character  of  Clifford's-inn  is  plainly  stated  in  the 
deed  of  1618,  which  made  no  apparoit  change  in 
its  constitution.  It  was  a  place  of  learning 
before,  and  continued  to  be  a  place  of  lesmins 
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aftennrdi.  The  facts  that  in  later  tiimea 
difltoeni  methods  of  aoqnirinK  a  knowledge  of 
the  law  were  adopted  does  not  divest  CUfEord's* 
inn  ci  its  ohaxsoter  oi  the  trust  estate,  or  entitle 
the  pluntaffs  to  say  that  it  has  become  the  pro- 
perty of  its  memmrs.  The  learned  counsel  for 
the  appellant  was  driven  to  contend  that,  imme- 
diately after  the  deed  of  1618  the  goreming  body 
might  have  disposed  of  the  Inn  and  divided  the 
purchase  money.  Bnt  this  would  be  to  n^lect 
the  plain  language  of  the  deed,  and  to  disrward 
the  dear  stawment  of  the  purpose  for  whicn  it 
was  ezecoted  by  the  grantors  and  ipwtees.  I 
ooncnr  that  the  i^tpeal  must  be  dismissed. 

Appeal  ditmi$ud. 

Solidtor  for  the  appeUant,  Georgt  BootK 
Solioitor  for  the  Grown.  Th«  Solieiior  to  the 
2VeasHry. 


March  21  and  22. 

(Before  GoLUHa,  M.B.,  BomB  and 
Hatksw,  L.JJ'.) 

Pbofbbtt  Ezchamob  (No.  1)  Likixed  v. 
Wavdswobth  Oobpobatiok.  (a) 

APPXAL  FBOK  THB  KINO'S  BBNCH  DITIBION. 

Jf<stropo2ts — New  ttreet — Paving  esBpensM — New 
stnp  of  laTid  added  to  old  Mireet — Co$t  of 
parnng  new  etrip—IAabilUy  of  frtmtagera — 
Jtfetrt^oZw  Management  Act  1855  (18  &  19 
Viet.  «.  120),  ««.  Id5,  250— Metropolie  Manage- 
ineiU  Amendment  Aet  1862  (25  £  26  Viet,  e.  102), 
•1.  77, 112. 

An  old  highway,  16ft.  wide,  which  before  1855  teas 
a  formed  and  made  road  with  housee  along  the 
eoiah  tide,  and  was  repmrad  by  the  local 
auttortty,  was  vndened  in  1896  by  the  addiiion 
ikonto^  a  etrip  of  land  in  vidOi  on  the 
north  etae  thereqf,  and  Aouses  were  ihm  bmU  on 
that  aide.  The  local  authority  then  reeolved  to 
pave  the  added  part  of  the  road  as  a  "new 
etreet "  and  to  apportion  fhe  eupeneee  am^mg  the 
frontagera  on  the  nor(h  nds  only.  Vpon  a 
rummona  to  recover  the  amount  apportioned 
upon  one  of  the  frontagera,  the  magiatrate 
decided  that  the  old  part  of  the  road  woe  an  old 
afreet,  and  (hat  the  added  part  mu  of  itaelf  a 
**  new  atreet." 
Held  {affirmirig  the  deeiaion  of  the  King's  Bench 
Diviaion),  thai  the  part  added  to  the  old  aireet 
waa  a  ".new  street  within  the  meanina  of  the 
Meiropoiie  Management  Acta,  and  tnat  the 
eupeneee  of  jpavvng  the  added  part  were  properly 
among  the  frontagers  on  that  part 

etreei. 

Biohaids  v.  Kessick  (69  L.  T.  Sep.  318)  and 
White  V.  Fnlham  Vestry  (74  Z.  T.  Sep.  425) 
ajpprovedi 

Appbai.  by  the  Proper^  Exchange  (No.  1) 
Limit«d  from  the  decision  of  the  Divisional 
Court  (Lord  Alversttme,  G.J.  sad  Lavrranoe,  J.) 
npon  n  ease  stated  hy  a  metropolitan  police 


the  11th  Joly  1900  a  summcois  was  issned 
at  the  instanoe  of  the  Wandsworth  Board  of 
Works  against  the  Property  Ezohange  (Na  1) 
Limited,  to  answer  a  claim  by  the  ooard  for 

M  BaporM  bj  J.  H.  WaUAMB,  Bh-.  BurUtai-ftt-LBw. 


69L  lis.  3d.,  beiiup  the  mm  apptnrtiimed  the 
board  in  lespeot  m  certain  premises  of  the  com- 
pany, and  being  the  proportion  payaUe  in  respect 
of  those  premises  towards  the  expense  of  iMtving  & 
new  street  called  Totterdown  (on  the  north  side  - 
thereof),  Tooting. 

The  street  or  roadway  called  Totterdown  had» 
at  the  time  in  question,  building  on  both  sides. 

The  houses  on  the  sontii  side  were  erected 
before  1855.  The  oompaoy's  premises  were  boilfa 
in  1898. 

For  many  years  prior  to  1855  Totterdown  was  a 
formed  road  used  for  every  description  of  tn^c, 
and  had  been  repaired  by  the  board  when 
repairs  were  necessary  before  and  since  1855. 

In  1896  Totterdown  was  widraied  from  the 
width  of  16ft  to  the  width  of  40ft.  by  the 
addition  of  a  strf]^  of  land  on  the  north  nde. 
Svn  and  oxoeipb  tus  widening,  and  the  bnildiiq^ 
ci  oertain  honaes  on  the  north  ude.  Totterdown 
had  not  altered  in  any  way  since  the  houses  oq 
the  south  side  were  erected.  The  neighbourhood, 
however,  had  become  more  thiokly  populated. 

In  or  about  the  year  1898  the  luids  on  the 
north  ^de  of  Tottodown  were  laid  ont  for 
buildingpurposes. 

In  1^>9  the  board  resolved  to  pave  Totterdown 
as  a  "  new  street,"  under  sect.  105  of  the  Metro- 
polis Management  Act  1855,  and  made  an  appor- 
tionment of  the  estimated  expenses  upon  the 
owners  of  the  houses  on  the  south  side  as  well  as 
on  the  north  side.  A  summous  for  the  reooveiy 
of  the  amount  apportioned  upon  the  owner  of  a 
houee  on  the  south  side  was  dismissed  by  the 
nu^strate  on  the  ground  that  the  old  part  of 
Tonerdown  on  the  south  side  formed  an  old 
sb«Bt|  uid  could  not  be  treated  as  a  new  street 

In  1900  the  board  made  another  order  and 
antprtacmment  fdr  the  paving  of  the  new  part  oa. 
the  north  ride  <A  the  road  as  a  "  new  street,**  and 
apportioned  the  estimated  expaises  among  the 
owners  and  ooonpiers  oa  the  north  ude  m  the 
road  only. 

The  company  were  charged  in  the  apportion- 
ment with  the  sum  of  69!.  11«.  3d.  in  respect  of 
their  premises  on  the  north  aide  of  the  rood,  but 
refused  to  pay  that  sum  wben  it  was  demanded. 

Upon  the  luring  of  the  summons  by  the 
board  to  recover  that  sum,  it  was  contended  on 
behalf  of  the  oompany :  (1)  That  upon  the  true 
construction  of  sect.  105  of  the  Metropolis  Manage- 
ment Act  1855  and  sects.  77  and  112  of  the  Metro- 
polis Management  Amendmrat  Act  1862,  the 
portion  of  l&tterdown  now  pnwoaed  to  be  adcnsted 
by  the  boord^that  is,  the  northern  portion,  24tt 
in  width— was  not  a  new  street  within  the  meaning 
of  the  Acts;  (2)  that  the  appcntionment  wa» 
invalid  inasmuch  as  it  was  not  within  the  ^wer 
of  the  board,  whilst  treating  Totterdown  in  ita 
entirety  as  it  existed  at  present  to  make  am 
apportionment  for  the  paving  of  it  lon|^tttdiiull^, 
and  that,  if  Totterdown  was  to  be  regarded  in 
its  entirety  for  the  purpose  of  judging  whether 
or  not  it  was  a  new  street  the  owners  of  housee 
on  both  sides  (including  the  south  side)  ought  to 
bear  thtor  due  proportion  of  the  expenses;  and 
(3)  that  the  decisions  in  the  oases  of  Eicharda  r. 
Keaeick  (59  L.  T.  Rep.  318)  and  White  v.  Fulham 
Veatry  (74  L.  T.  Bep.  425)  did  not  apply,  and,  in 
so  far  as  any  principle  or  dootrine  covering  the 
presrat  case  might  m  terms  appear  therdn,  that 
snoh  principle  or  dootrine  ought  not  to  be  applied 
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In  the  dronnutanoes  appearin((  in  tiie  present 
case. 

The  magiBtrate  fonnd  as  a  fact  that  Tofcter- 
doirn,  before  it  was  widened,  was  an  old  street, 
and  that  the  new  strip  which  had  been  added  to 
the  old  street  became  a  street  hj  the  buildinff  of 
the  houses  alone  the  north  side  thereof,  and  be 
held  that  the  added  strip  was  of  itself  a  "  new 
street."  The  magistrate,  therefore,  held  tiiat  the 
apportionment  was  valid,  and  that  the  company 
were  liable  to  pay  the  amount  claimed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  magistrate  was 
riffht. 

The  material  provisions  of  the  Metropolis 
Hanagement  Acts  are  cited  in  tbe  judgment  of 
Collins,  M.B. 

The  Divimonal  Court  (Lord  AlTerstone,  G.J. 
and  lAwmnoe,  J.)  held  that  the  magistrate  had 
properly  dedded  that  tiie  added  part  of  the  road 
was  a  "  new  street,"  and  dismissed  the  appeal  (84 
1..  T.  Bep.  689). 

The  oompaajr  appealed. 

W.  L.  BiekanU  fat  the  appellants.— The  deoi- 
rion  of  the  Bivinonsl  Gonrt  was  wnmg,  and  the 
appeUants  were  not  liaUe  to  pay  this  awotion- 
ment.  The  apportumment  was  inTalid^  flitter 
becanse  the  frontiers  on  both  sides  of  this  street 
ought  to  have  been  chained  with  tiwse  pavinK 
«zvensee,  the  whole  atoeet  being  a  "  new  street," 
or  oecanse  the  whole  street  was  an  old  street  and 
the  paving  expenses  conld  not  be  charged  upon 
the  frontagers  at  all.  There  was  an  old  street  in 
•existence  and  the  new  strip  of  land  which  was 
added  to  that  old  street  in  order  to  widen  it 
became  a  part  of,  and  merged  in,  the  old  street, 
and  the  whole  became  an  old  street : 

Clerkenviell  Vettry  v.  Bdmondton,  86  L.  T.  Bep.  137 ; 
(1902)  1  K.  B.  336. 
In  the  alternative,  the  whole  beoame  a  new  street 
by  the  additicm  of  the  new  sbip : 

MUe  End  Veitry  t.  White<^pal  Union,  31  L.  T. 

Bep.  178}  1  Q.B.  Diy  .080; 
WiUon  V.  V«»try  of  8t.  Gilw,  Cembwmll,  65  L.  T. 

Bsp.  790  i  (1892)  1  Q.  B.  1 ; 
Paddingtoa  Veatry  v.  North  Metropolitan  Railway 

and  Canal  Company,  (1894)  1  Q.  B.  633  ; 
Oreat  Clacton  Local  Board  v.  Young  and  Sont,  71 

L.  T.  Eep.  877  ;  (1895)- 1  Q.  B.  395. 

In  that  case  the  expenses  ought  to  have  been 
Apportioned  among  the  frontsgers  on  both  sides 
<a  the  street,  and  this  apportionment  among  the 
frontagers  on  the  north  side  only  was  invalid. 
■Sect.  98  d  the  Metropolis  Management  Amend- 
mcut  Act  1862  provided  that  an  existing  road  of 
«  less  width  than  40ft.  should  not  be  laid  oat  for 
building  as  a  street  unless  widened  to  40ft..  and 
that  a  road  so  widened  should  be  "  deemed  to  be 
a  new  street."  Thaib  shows  that  the  whole  of  this 
street  oagbt  to  be  treated  as  a  new  street. 
Sect.  98  was  repealed  by  tiie  London  Building 
Aot  1894  (57  &  58  Tict.  o.  ocziii.),  bat  sect  9  of 
the  latter  Act  provides  that  a  new  street  shall  not 
be  laid  out  of  a  less  width  than  40ft.  without  the 
sanction  of  the  county  oounoii,  and  the  new  part 
of  this  road  being  less  than  40ft.  in  width  could 
not  be  laid  out  as  a  new  street  without  that 
eanotion,  which  has  not  been  shown  to  have  been 
obtained  The  cases  relied  on  in  the  court  below 
are  either  distinguishable  or  were  wrongly 
decided.    The  cose  of  Bichards  v.  Kesaick  (59 


L.  T.  B«p.  3181  was  decided  under  sect.  150  of  the 
Public  Health  Aot  1875.  That  •eofcion  doea  not 
deal  witii  "  new  streets  "  at  alL  It  prondes  that 
the  looal  autlunrities  may  charge  the  expouea  of 
paving  upon  the  frontagers  "on  such  parts 
there(tf  as  may  require  to  be  paved  " ;  but  "there 
are  no  such  wor^  in  sect.  105  of  the  Metro- 
polis Management  Act  1855,  or  in  sect.  77 
of  the  Metropolis  Management  Amendment  Act 
1862.  In  sect.  105  of  the  Act  of  1355  the  words 
are,  *'  the  owners  of  the  houses  formh^^  such 
street,"  and,  in  sect.  77  of  the  Act  of  1862,  "  tiie 
owners  of  the  land  bounding  or  abutUng  on  snob 
street"  In  WhiU  v.  Falham  Vestry  (74  L.  T. 
Bep.  425)  the  frontiers  on  the  old  part  of  the 
street  had  had  to  pay  the  expenses  of  paving  ifc 
as  a  "  new  street,"  and  it  was  only  just  sjuL  equit- 
able that  they  should  not  af  terwarda  be  oompuled 
to  pay  part  of  the  expenses  of  paving  a  new  meoe 
which  was  added  to  widen  the  road.  The  ae<n- 
sion  in  that  case  was  wnm^  so  f  sr  as  it  decided, 
that  the  added  part  was  itself  a  "new  stinet-" 
The  case  of  Wakefield  Sanitary  AtUhority  r. 
Mander  (5  G.  P.  Dir.  248)  was  deuded  npom 
sect.  150  of  the  Pablio  HealUi  Aot  1875. 

MatHiuon,  K.O.  and  J.  C.  SaaU  im  tiie 
respondents.— The  proviuoos-  of  aaot.  9  oC  the 
London  Building  Aot  1894  are  oidy  intended  to 
secure  sufficnentfy  wide  streets,  and  that  objeet  is 
attsined  when  the  whole  street  ia  widened  to  40ft. 
That  section  does  not  in  any  way  affect  the 
question  whether  an  addition  to  an  existing 
street  can  be  treated  as  a  "  new  street "  for  the 
purposes  of  fhe  Metropolis  Management  Acts. 
The  words  of  sect.  98  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  which  was  repealed 
by  the  London  Building  Act  1894,  "shall  be 
deemed  to  be  a  new  street"  are  omitted  from 
sect.  9  of  the  London  Boilding  Act  and  the 
widening  of  this  road  took  place  after  thepaenng 
of  tlmt  Act   [They  were  stopped  by  the  Gourtl 

OOLLiNa,  M.B.  —  This  appeal  raises  the 
question  whether  a  new  strip  of  land,  which 
has  been  added  to  an  old  highway  and-  dedicated 
as  a  highway,  can  be  of  itself  a  "  new 
street "  apart  from  and  without  considering 
the  adjoining  part  of  the  highway  to  which 
it  has  been  added  and  which  was  an  old 
street  at  that  time.  It  has  been  contended  that 
in  such  a  case  the  added  strip  of  laUd  must 
receive  into  itself  the  old  street  and  that  the 
result  is  that  the  two  together  make  one  new 
street  Then  it  lb  said  th^  in  apportioning  the 
expenses  of  paving  the  new  part,  those  expeuMB 
should  be  distributed  among  the  frontagers  mx 
both  sides  of -the  street  Intiiis  case  it  has  been, 
found  as  a  foot  that  the  original  street  was  aa 
old  street  before  1855;  and  that  along  that  old. 
stireet  cottages  had  been  erected  which  were  & 
factor  in  c<m8titnting  the  old  highway  an  old 
street.  In  that  state  of  things  the  new  strip  of 
land  was  added  and  dedioated  as  a  highway,  and 
houses  were  built  along  t^at  tide  of  the  street. 
Then  the  local  authority  thought  fit  to  pavethafe 
new  part  of  the  street,  and  the  question  now  is, 
by  whom  the  expenses  of  that  paving  ought  to  be 
borne.  First  of  all,  the  local  authority  appor- 
tioned the  expenses  among  the  frontagers  upotx 
the  (^dpart  of  the  sti^t  as  well  as  amoi^  tiwsa 
upon  the  new  part.  The  magistrate,  howevw^ 
,  held  that  that  could  not  be  done,  and  the  appor- 
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tianment  was  aocordiiigly  amended  so  as  to 
indnde  nily  the  f rontafcers  npon  the  new  part  of 
the  street.  Tha  Dinsional  Oonrt  held  that  to  be 
right,  and  that  tha  trcaalatnm  on  tha  north*  or 
new,  aideoCthestrert  were  uxmtagera  nponanaw 
street,  whiofa  was  the  added  strip,  and  that  tha 
frontiers  npcoi  the  old  street  were  nob  liable  to 
pay  part  of  the  paviz^  expenses.   On  this  appeal 
the  principal  ocmtantipn  of  tiie  appellants  is 
that  the  whole  area  of  this  street,  ue  new  part 
and  the  old,  is  one  new  street,  so  that  all  the 
frontagers  upon  both  sides  are  liable  to  con- 
tribute to  these  paving  expenses,  although  pre- 
sumably tiie  frontagers  upon  the  old  part  had 
in  one  way  or  another  paid  the  expenses  of  paving 
that  part   The  other  oontention  of  the  appellants 
was  that  the  new  part  became  merged  in  the  old 
atreet,  and  that  there  was  one  stnet  only,  and 
that  an  old  street,  and  that  therefore  the  local 
authority  had  no  right  to  apportUm  the  ei^enaes 
amimg  any  of  tba  tximi»gm.  The  appellants 
upon  the  proviajona  ot  aect.105  ol  tue  Uetro- 
pcuia  Management  Act  1855,  wUoh  enacts  that, 
"In  ease  the  owiwra  ot  the  honaee  forming  Uie 
greater  part  of  any  new  strert  hud  out  or  made, 
or  heraaxter  to  be  laid  out  or  made,  which  is  not 
^ved^  to  the  satisfacticm.  of  the  vestry   .   .  . 
in  which  such  street  is  sitnate,  be  desirous  of 
having  the  same  paved,  or  if  sooh  vestry  deem  it 
necessary  or  expedient  that  the  same  should  be  so 
paved,  then  such  veatoy  shall  well  and  sufi&oiently 
pave  the  same   .   .   .   and  the  owners  of  the 
taousea  forming  snch  street  shall  on  demand  pay 
to  such  vestry  the  amount  of  the  estimated 
expenses  of  providing  and  laying  such  pavement." 
Thiey  say  that  that  refers  only  to  the  whole  of  a 
street,  and  Utat  the  apportionment  is  to  be  among 
the  owners  of  the  projwrty  "  forming  snch  street,' 
tint  is,  tha  wliola  atreet.    That^  indeed,  is  the 
dafinitikn  €i  the  persons  who  are  to  pay  the 
Axpenaaa  pven  in  mo  Aot  ot  1855.  Bat  another 
Act  was  passed  In  1862,  the  Metropolis  Manage- 
ment Amendment  Aot  1862,  whieh,  by  sect.  112, 
provides  that,  "  In  the  construction  ci  the  recited 
Acts  and  this  Aot   .   .   .   the  expression  '  new 
street '  shall  apply  to  and  include  all  streets  here- 
after  to  be  formed  or  laid  out,  and  a  part  o£  any 
snoh  street,  and  also  all  streets  the  miuntenance 
d  the  paving  and  roadway  whereof  had  not  pre- 
vionsly  to  the  passing  of  this  Act  been  taken  into 
charge  and  assumed  by  the  commissioners,  &c., 
and  a  part  of  any  such  street."   The  appellants 
aay  that  the  persons  on  both  aides  of  the  street 
are  the  owners  of  property  abutting  on  the  street, 
■and  that,  if  there  is  but  one  street,  they  are  all 
frontagers  on  that  street,  and  that  thus  the 
^inestum  arises  whether  Uia  wh<^  ia  an  old  atreet 
■and  now  of  tha  frtmfc^era  are  lialo^  or  whether 
tbewhtdeis  a  new  atnetandaU  the  frontagers  are 
liable.  The  masiatrate  and  the  Divisionat  Oonrt 
have  held  that  uiere  is  a  "  new  street,"  which  ia 
the  new  strip  which  has  been  added  on  the  north 
aide  of  the  road,  and  that  the  frontagers  on  that 
Aide  of  ttteroadarealone  liable  to  contribute  to  tha 
paving  expenses,  and;  that  the  frontagara  on  the 
other  side  are  not  liable.   Wbrther  that  decision 
is  right  or  not  de(>6nd8  upon  whetiurin  fact  a  new 
atoeet  can  be  formed  by  adding  a  new  strip  along 
the  side  of  an  old  street.   The  Divisional  Oonrt 
has  held  that  that  can  be  done,  upon  the  authority 
of  two  caaes  of  long  standing,  which  seem  to  me 
to  be  qnite  in  point   Wfaethw  those  casM  irera 


rightly  or  wrongly  decided,  I  think  that  it  would 
be  a  du^rouB  thing  for  the  Oonrt  of  Appeal 
now  to  interfere  with  those  deoisiisia  aaid  to 
overrule  them.  Uany  thinga  hav»  been  dime 
np<m  the  authority  of  uioae  oaaee  since  Hof  were 
dedded  a  Ions  time  ago.  Bat  when  thoae  oaaea 
are  examineC  it  seams  to  me  that  they  were 
well  decided  ;  and  I  oertiunly  have  no  clear  view 
which  would  jaatoJy  me  in  holding  otherwise  than 
in  aooordanoe  with  those  decisions.  11,  then, 
those  cases  were  rightly  decided,  the  only  ques- 
tion is  whether  they  can  be  distinguished  from  the 
present  case.  It  has  been  faintly  contended  for 
the  appellants  that  thoae  oasea  were  wrongly 
deoidecU  and  it  has  been  strenuously  oontended 
that,  it  rightly  decided,  they  are  distii^uishable. 
.The  first  of  those  cases  is  Riehardt  v.  Ketsick 
(59  L.  T.  Rep.  318),  which  seems  to  me  to  be 
absolutely  in  'pinnt  The  headnote  to  that  case 
iaaatoUowB:  " The  owners  of  a  field  adjoining  a 
highway  repairable  1^  the  inhabitants  at  ItSga 
used  it  for  building  huid,  and  threw  open  to  the 
highway  a  strip  of  land  in  £r«mt  of  the  hooaea 
erected  on  it  Held,  that  the  houses  with  the  strip 
of  land  in  front  of  them  together  formed  a '  atreet ' 
within  the  meaning  of  sect  150  of  the  Fnblio 
Health  Act  1875,  which  the  urban  sanitary 
authoritiy,  within  whose  district  it  was  sitnate, 
could  compel  the  frontagers  to  pave,  channel,  and 
kerb  to  their  satisfaction  under  the  provisions  of 
that  section.''  That  is  exactly  what  nappened  in 
the  present  oasel  and  the  facts  in  that  case  are  not 
distinguishable  from  the  facta  in  this  case.  The 
facts  in  this  case  were  that  a  row  of  houses  was 
built  on  the  south  side  of  the  road,  known  as 
Totterdown,  before  the  year  1855,  and  the  road 
was  a  public  highway,  and  after  the  erection  of 
those  houses  became  a  "  street"  as  the  magistrate 
has  found.  In  1898  this  atreet  was  widened  from 
the  width  of  16tt  to  the  widUi  of  4Qtt  by  the 
addition  ot  a  new  atrip  of  land  on  the  north  nd^ 
and  booses  have  been  built  along  that  side  ol  the 
road,  and  the  new  strip  of  land  parallel  with  the 
old  atreet  has  been  held  to  be  itwlf  a  new  street. 
That  case  seems  to  me  to  be  abaolatdy  in  pointy 
unless  there  ia  some  good  distinetiwi  whion  can 
be  drawn.  It  is  sud  uiat  there  is  a-  good  distinc- 
tion because  that  caae  was  decided  under  sect.  150 
of  the  Public  Health  Act  1875,  whereas  this  case 
arises  imder  th»  Metropolis  Management  Acts. 
It  is  contended  that  sect.  150  of  the  Fnblio 
Health  Aot  1875  provides  that  when  any  street  is 
not  paved,  &o.  to.  the  satisfaction  of  the  local 
authority,  "  the  owners  and  oocnpiers  of  the 
premises  fronting  or  adjoininj^  or  abutting  on  such 
parte  thereof  "aama^be  xeqau<edtobepaved,&c., 
may  by  notice  be  required  to  do  the  worl^  and  may 
be  charged  with  the  exponsos  if  the  local  authority 
have  to  do  the  work,  and  that  therefore  the  dem- 
aion  in  Miehardt  v.  sup.)  was  jostified 

but  is  quite  distinot,  from  a  case  under  the 
Metropolitan  Management  Acts,  in  which  there 
are  no  words  referring  to  a  part  only  of  a  street. 
That  contention,  however,  is  not  well  founded, 
because  the  defimtion  in  sect  112  of  the  Metro- 
polis Management  Amendment  .Act  1862  provides 
that "  the  expression  '  new  street '  shall  apply  to 
and  indude  all  streets  hereafter  to  be  formed  or 
laid  out,  and  a  part  oi  any  such  street  uul  also 
ail  streets  the  maintenance,  Sm.  whereof  had  not 
preriously  to  the  passing  of  this  Act  been  taken 
in  ohai^  and  assomed  by  .  .  •  the  autho- 
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zitieB  having  control  of  the  pavuneidH  or  high- 
wajB  in  toe  paruh  or  place  in  which  sach 
stroeto  are  utaate,  and  a  part  ot  any  snoh 
street."  Therefore  in  that  aefinitiaa  we  have 
the  same  words  in  effect  as  in  aeot.  150 
of  the  Public  Health  Act  1875,  and,  if  we  sub- 
sdtnte  for  "street"  in  the  Metropolis  Manage- 
ment Acts  the  words  of  the  definition  clause,  the 
words  of  sect.  105  of  the  Act  of  1855,  and  of 
sect.  77  of  the  Act  ot  1862,  will  be  "street,  or  a 
part  of  any  sach  street."  Therefore  the  added 
part  of  this  street  can  exist  of  itself  as  a  "  new 
street,"  and  the  frontagers  upon  that  part  can 
be  made  to  bear  all  the  pavine  expenses,  and  the 
case  of  Biehard$  v.  Keui^  (ubi  $itp.)  is  an 
aothorit^  directly  in  iK^t.  There  is  also  another 
authority,  the  case  of  White  t.  Fulham  Ve$try  (74 
L.  T.  Bmo.  425),  which  inToIvea  the  sama  pmnt. 
The  beadnote  to  that  case  is  as  ftdlows :  *'  In 
WJO  a  roadt  which  was  then  an  nnpaved  "new 
street,'*  witlt  hoosee  and  a  footpath  on  the  north 
aide  (mly,  and  vacant  land  on  tee  boqUi  ride,  was 
paved  to  the  satisfaction  <d  tiie  local  anthorit^ 
under  Uie  provisions  of  sect.  105  of  the  HatvopouB 
Man^^ment  Act  1855.  The  expenses  of  snch 
paving  were  apportioned  npon  and  were  ptUd 
wholly  by  the  owners  of  the  nouses  on  the  north 
side,  and  the  vestry  afterwards  kept  the  whole  of 
snoh  pavement  in  repair  and  paid  the  cost  oat  of 
the  general  rates.  In  1888  the  owner  of  the 
vacant  land  on  the  south  side,  by  aA  arrangement 
with  the  vestry  for  widening  the  road,  set  back 
his  fence  13ft.  and  dedicated  this  strip,  and  the 
reetty  kerbed  a  new  footpath  7ft  in  width  on  tiie 
sottth  side,  and  paved  and  metalled  the  remain- 
ing 6ft,  making  it  nnifbrm  with  the  carriage- 
way already  paved,  and  thej  paid  the  expenses  of 
the  subsequent  repairs  out  d  the  general  rates. 
The  only  part  left  nnpaved  was  the  new  footpath 
of  7ft,  and,  houses  having  betni  built  on  the 
south  side  of  this  footpath,  Uie  vestry  resolved  in 
1894  to  pave  this  footpath,  being,  as  they  said,  a 
"  new  street,"  and  they  apportioned  the  expenses 
of  paving  the  new  footpath  on  the  owners  on  the 
north  sid^  of  the  road  as  well  as  on  the  ownei-a  on 
the  south  side  " ;  and  it  was  held  that  the  appor- 
tionment was  wrong  because  tbe  "new  street" 
was  the  strip  of  land  which  had  bew  added  as 
a  footpath  and  which  the  vestry  had  resolved  to 
pave.  Those  facts  are  exactly  pwraliel  with  the 
facte  in  the  present  case,  in  whicui  the  new  strip 
at  luid  added  to  the  old  road  corresponds  to  the 
new  footpath  in  that  case.  In  thai  case,  no 
doubt,  the  provinons  of  sect  IDS  <rf  the  Metro- 
polis Management  Act  1855  had  beoi  pat  into 
operataon  in  ret^eot  of  the  whide  of  tbe  roadway, 
miidt  was  not  done  in  this  case,  and  the  local 
anttuwit^y  had  thereby  done  that  which  prevented 
it  \mng  a  new  street.  Those  two  cases  seem  to 
me  to  apply  exactly  to  tju  preset  case.  For 
these  reaaons,  I  thiiuc  that  this  appeal  fuls  and 
must  be  dismissed. 

BoHBB,  L.J. — I  am  of  the  same  opinion.  The 
main  argument  of  the  appellants  leads  to  this, 
that^  if  aax  old  street  is  widened  by  a  strip  of  land 
being  added  to  it  on  one  side,  the  whole  becomes 
ipso  f  ado  a  "  new  street,"  so  as  to  enable  the  local 
authoriiy  to  deal  with  it  npon  th&t  footing  and 
make  tne  frontagers  upon  the  old  part  of  the 
street  liable  to  part  of  the  expenses  of  paving 
the  new  part  If  the  argument  of  the  appellants 
is  correct,  it  leads  to  uiis,  that,  if  a  highway 


beoooMS  a  new  street  by  bavii^f  booses  built  npon 
one  side  of  it,  and  is  paved,  and  the  expenses  of 
paving  are  ptud  b^  the  ownen  of  those  houses, 
yet,  if  the  street  is  widened  on  the  other  side, 
the  whole  becomes  a  "new  street,"  and  the 
owners  of  the  houses  on  the  old  s^  of  it  are 
liable  again  to  contribute  to  the  expenses  ot 
paving.  That  cannot  be  so.  It  cannot  be  tiiat, 
if  the  frontagers  on  an  old  street  are  in  a  posititHi 
to  say  that  the  whole  of  it  must  be  paved  and 
maintained  at  the  expense  oi  the  geneial  ratea, 
they  can  be  deprived  of  that  right  if  the  owners 
on  the  other  side  of  the  street  choose  to  widen 
the  street,  which  tbe  frontagers  on  the  old  part 
cannot  prevent  In  my  opinion,  that  result  cannot 
be  allowed  to  follow.  On  the  «mteury,  I  think 
that  the  oases  which  ^w  that  that  resalt  does 
not  follow  were  well  decided.  In  tiiis  case  it  baa 
been  fonnd  as  a  fact  tibat  Totterdown  was  an  (dd 
street  wiOi  honsee  <m  the  aouUi  ride,  and  thaty 
save  and  except  Hob  widening  and  building  <^ 
oertfun  houses  on  the  north  side  of  the  street,  it  had 
not  altered  in  character  or  position,  or  in  any 
otbw  way  since  the  houses  on  the  souUi  ude  were 
erected.  Upon  that  fining  it  seems  to  me  that 
it  would  be  extravagant  to  say  that  the  old  street 
was,  by  the  action  of  the  owners  on  the  north 
side,  converted  into  a  new  street  With  regard 
to  the  argument  founded  on  sect.  98  of  the 
Metropolis  Management  Amendment  Act  1862, 
there  appears  to  be  the  sufficient  answer  that  thia 
section  was  repealed  by  sect  9  of  the  London 
Building  Act  1894,  and  that  this  road  was  widened 
in  1898,  af  to-  that  repeaL  For  all  we  know  tbe 
repeal  d  aeot.  98  and  the  alteration  of  the  wording 
in  the  Act  of  1894  may  have  beoi  for  the  panMae 
oi  praventiim  tfaia  vwy  argoment  hdng  raiaed. 
Then  it  was  omtended  that,  if  tiiis  road  waa  nob 
all  a  new  street,  it  was  all  an  old  street.  It  maj 
have  been  that  this  strip  of  land  which  was 
thrown  into  the  road  could  not  have  been  utilised 
for  the  purpose  of  bnilding,  and  that  by  adding 
it  to  the  road  the  owner  of  the  land  on  that 
side  of  the  road  oonld  get  the  benefit  of  being 
able  to  build  upon  his  land  through  having  a, 
good  road  in  front  of  it  Then  he  says  that  ke 
can  throw  the  expense  of  paving  his  side  of  the 
road  upon  the  general  rates  instead  of  bearing 
them  himself.  I  cannot  see  why  such  a 
should  be  made  to  him.  There  is  notiiing  in  the 
Acts  which  requires  us  to  hold  that  new  land, 
which  has  hoexL  added  in  thia  way  to  an  eiiating 
road  must  be  regarded  as  part  of  tbe  old  street. 
Aa  was  pointed  oat  in  the  authorities  which  bava 
been  quoted,  there  ia  nothing  to  prerant  tbe  local 
authority  treatiiw  the  new  strip  oi  hud,  which  ia 
added  to  an  old  street  as  oonstitnting  a  new 
street  of  itself,  espeoiallv  where,  as  in  the  present 
case,  the  addition  is  of  a  substantial  character, 
and  in  fact  laiger  than  the  old  part  oi  the  road. 
In  my  opinion  that  argument  also  fails.  I  agree, 
therefore,  that  this  appeal  fails  and  must  be  ^s- 
missed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It' 
ia  said  hy  the  appellants  that  there  are  two  ways 
in  wlucfa  the  road  in  question  may  be  regarded  ; 
either  the  whole  road,  including  any  aadititm 
thereto,  is  an  old  street  or  the  whole  is  a  new 
street  because  the  new  part  is  more  important 
than  the  old  part  and  has  swallowed  up  the  old 
part  The  latter  contention  depended  prindp^^ 
on  aeot  98  of  the  Aotfrf  1862,  though t£at  seotion. 
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has  been  repealed.  That  section  wa*  probablv 
repealed  for  the  very  reason  that  it  might  wort 
injustice,  and  to  set  the  law  free  nom  the 
possible  interpretation  that  an  old  street  might 
become  a  new  street.  In  mr  opinion  neither  con- 
tention can  be  accepted.  The  street  as  a  whole 
was  neither  a  new  street  nor  an  old  street ;  it 
was  both.  Why  then  cannot  a  part  of  it  be 
regarded  aa  a  new  street  P  It  aeems  to  me  that 
it  would  be  quite  jnafe  to  do  so.  To  treat  fha 
added  put  as  a  new  street  ia  to  aoo^  tiie 
antbori^  ot  the  two  cases  which  have  beeo 
referred  to  and  which  are  both  dearly  In  point. 
In  the  case  of  White  t.  Fulhain  Ve$try  {ubt  tup.) 
the  frontagers  npon  the  old  part  of  a  road  had 
been  called  npoa  to  pay  the  expenses  of  paving 
it;  the  road  was  then  widened,  and  it  was  con- 
tended that  the  frontagers  on  the  old  part  were 
liable  to  contribute  to  the  expenses  of  paring  the 
new  part.  It  was  held  that  uiis  was  an  unreason- 
able  contention,  and  that  it  could  not  be  adopted. 
It,  is  said  that  there  is  a  distinction  between  that 
case  and  the  present  case.  Wliat  was  the 
principle  of  the  dedaion  in  that  oaseP  It  was 
that  the  frontagers  on  the  old  part  of  the  street 
were  exempt  from  liability  to  pay  any  part  of  the 
«xpenseB  of  paring  the  new  part  because  they 
had  previously  oootribated  to  the  expenses  of 
paving  tiie  old  part,  and  could  not.  thwefore,  be 
oalled  upim  to  pay  the  expenses  oC  paving  the 
new  part.  That  is  really  tola  same  as  the  present 
«ase.  I  think  that  the  principle  of  the  deiusioiu 
in  those  two  oases  applies  to  the  presmt  case, 
and  I  see  no  reason  for  saying  that  thoee  oases 
were  wrongly  decided.  Tub  appeal,  therefore, 
«aih.  and  must  be  dismissed,  ^pp^^  ^i,^i„^. 

Solicitor  for  the  appellants,  Frederick  Du  Boie. 
Solicitors  for  tiie  respondrats,  W.  W.  Ttnmg 
and  Son. 


Monday,  April  12. 
(Before  Willlams  and  Kathbw,  LJJ.) 
Holland  v,  Binnitt.  (a) 

AFPBAL  FBOK  THI  EINO'S  BENCH  DITISIOir. 

Praetiee — Wrii  —  Bervice  out  of  juritdieiuM  — 
■Sraaeh  of  eonh-iiet  —  Wrongful  dUmiaeal — 
JLetter  po$ted  out  of,  but  received  wttkin,  jurit- 
diction — No  hnaeh  vtithin  juriadietion— 
Order  XI.,  r.  1  (o). 

When  a  servanj  if  icrongfMy  dtemitnd  by  a 
ietter  posted  by  the  emptovn*  txbroad  and  re- 
■eeived  by  the  eervant  within  the  juriedietion, 
there  i$  no  breach  within  the  jurietwstum  qf  the 
contract  to  employ,  and  leave  cannot  be  given 
to  eerve  out  of  the  juriadietion  notice  of  the  writ 
in  an  action  by  the  aervant  for  wr<mgfiii  die- 
miaaal,  under  Order  XL,  r.  1  (e). 

Cherry  v.  Thompson  (26  L.  T.  Bep.  791 ;  X.  Sep. 
7  Q.  B.  573),  Matthews  v.  Alexander  (Jr.  Bep.  7 
C,  L,  575),  and-  Hamilton  v.  Barr  (18  L.  Bep.  Jr. 
297}  approved  and  followed, 

APPBA.L  by  the  plaintiff  from  an  order  of 
Baoknill,  J.  at  chambers. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  wrongful  dismissal  by  the 
defendsat. 

(s)  BtpotlKl  by  J,  B.  WUJJAUS,  Bw).,  Buiiiiar-at-Liiii. 


In  the  early  part  of  1901  the  plaintiff  was 
^gsged  by  the  defendant  as  the  correspondent 
of  the  ^eto  York  Herald  in  Lcmdon. 

On  the  27th  Oct  1901  the  defendant,  who  was 
then  resident  in  France,  wrote  and  posted  in 
France  a  letter  to  the  plaintiff,  which  he 
received  in  London,  dismissing  him  from  his 
employment  as  London  oorresp<mdent. 

The  plaintiff  thereupon  issned  the  writ  in  this 
aolion  ^^if^miTig  damages  for  wroogfol  iHsmisssI, 
aad  snbsainienQy  obtaued  leave  'to  issue  a  ocm- 
oarrent  wnt  for  service  oat  of  the  juiisdiotionand 
to  serve  notice  thereof  npon  Idie  defendant  in 
France. 

The  defendant  entered  a  conditional  appear- 
ance, and  them  applied  to  have  the  notice  of  tiie 
writ  and  the  service  thereof  set  aside,  npon  the 
ground  that  the  alleffed  breach  of  oontraot  did 
not  occur  within  the  jurisdiction. 

The  Bales  of  the  Sapreme  Ooart,  Order  XT., 
proride : 

Bule  1.  Ssrvios  cut  of  the  jarisdiation  of  a  writ  of 
■aminoDS,  or  notios  of  a  writ  of  ■nminoiM,  m%j  he 
allowed  by  the  ooitrt  or  »  jadge  whenever — (•)  The  action 
i»  foonded  on  any  bneoh  or  alleged  bnaoh  within  the 
jnrEedlotion  of  eaj  oontraot  wherever  made,  whioh, 
aooording  to  the  terms  thereof,  oaght  to  be  pwfornied 
within  the  }(uiidiotioa,  nleu  As  defendant  is  dosiioiled 
or  ordinarily  rendent  in  Sootlaiul  or  IreUad. 

The  master  made  an  order  setting  aside  the 
notice  and  the  service  thereof,  and  Buoknill,  J. 
affirmed  that  order. 

The  plaintiff  appealed. 

E.  Tindal  Alkinaon,  K.O.  and  P.  Boac  Jnnea,  for 
the  appellant — The  order  of  the  mas'er  and  the 
judge  was  wrong,  and  the  notice  and  serrice 
thereof  ought  not  to  be  set  aside.  The  master 
and  the  learned  judge  acted  opon  the  authority 
of  Cherry  v.  Thompaon  (26  L.  T.  Bep.  791 ;  L. 
Bep.  7  Q.  B.  573),  which  was  a  decision  npon 
sect.  18  of  the  Common  Law  Procedure  Act  ^2 
(15  ft  16  Vict  c.  76).  The  proviaionB  of  seot  18  of 
the  Oommon  Law  Prooednn  Act  1852  were  vety 
different  from  tiw  proviuons  of  Order  XL,  r.  1  (e). 
tTndw  the  former  the  whole  oanse  of  aotion  luul 
to  arise  within  the  jarisdiction,  or  there  had  to  be  a 
breach  of  a  contract  made  witiiin  the  jurisdiction ; 
but  under  Order  XI.,  r.  1  (e),  it  is  only  necessary 
that  there  shall  be  a  breach  within  the  jurisdic- 
tion of  a  contract  wherever  made.  The  decirion  in 
Cherry  v.  Thompaon  (ubi  tvp.)  was  tiiat  the  whole 
canae  of  aotion  must  arise  within  the  jarisdiction, 
and  that  if  the  contract  was  made  out  of  England 
the  whole  cause  (xE  action  did  not  arise  in  England, 
though  the  breach  occurred  there.  That  decision 
is  not  applicable  to  Order  XI.,  r.  (e).  As  to  the 
other  point  in  Cherry  r.  Thompaon  {ubi  «*P-).  t^iat 
the  breach  of  contract  did  not  occur  within  the 
jurisdiction  because  the  letter  refusiog  to  perform 
the  promise  to  marry  was  posted  by  tha  d^endant 
in  Germany  and  recdyM  by  ma  plaintiff  iu 
England,  that  is  not  wplioaUe  to  a  case  of 
wrongfal  dismissaL  In  that  case  the  letter  was 
only  eridenoe  that  the  defendant  had  so  acted  as 
to  oonstitute  a  breach  of  the  promise  to  marry ; 
the  conduct  which  amounted  to  the  breach 
occurred  in  Qermany,  and  the  letter  reomved  in 
England  was  merely  evidence  of  the  breach. 
That  is  ver^  different  from  a  case  like  ttiis  of 
wrongfal  dismisBal  where  the  plaintiff  would 
necessarily  go  cm  serving  until  the  receipt  of  the 
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letter ;  in  Buch  a  case  it  conld  not  be  said  that 
the  seirant  was  dismisaed  iintil  he  received  the 
letter  diamiBsing  him,  and  therefore  the  breach 
was  not  complete  until  receipt  of  the  letter. 
The  doctrine  is  that  tiie  poatmavter  is  the  agent 
<rf  both  parties,  and  that  eonseqnently  a  letter 
delivered  to  the  poatmaater  ia  Mlivered  to  the 
addressee ;  but  that  doctrine  can  onlr  be  appli- 
cable when  both  parties  are  in  the  United 
Kingdom,  and  cannot  apply  to  a  foreign  poet- 
maatw,  wh€m  the  writer  is  abroad  and  tiie  addressee 
in  Bngland. 

J.  Eldon  Banhea,  K.O.  and  Norman  Craig  for 
the  respondent. — The  order  of  the  master  and 
jad^e  was  clearly  ri^ht.  In  Cherry  v.  lliomp8on 
(ubt  <up.)  it  was  decided  in  terms  that  where  a 
letter  refasinj;  to  perform  a  contract  is  posted 
oat  of  the  jarisdictioti  the  breach  of  contract 
ii  complete,  and  therefore  the  breach  oconrs 
oat  of  uie  jarisdiotion.  That  decision  is  clearly 
applicable  to  the  present  case,  and  shows  that  this 
alleged  breach  of  contract  occurred  in  France. 
There  are  two  Irish  decisions  as  to  where  the 
breacK  of  contract  arises  in  cases  of  wrongful 
dismissal  by  letter — Mattheioi  t.  Alexander 
(Ir.  B«p.  7  G.  L.  575),  dedded  under  the  Common 
Law  I^ocedore  Act,  and  Samilton  t.  Barr  (18 
L.  Bep.  Ir.  297),  decided  under  tiie  same  rule  as 
rale  1  (s)  of  Order  XL  In  both  tiiose  cases  it  was 
held  that,  where  a  letter  was  posted  oat  of  Ireland 
dismissing  a  servant  in  Ireland,  alleged  breach 
occurred  out  of  Ireland.  The  case  of  Mayer  v. 
Clareiie  (7  Times  L.  Bep.  40)  has  some  bearing 
upon  this  question*  for  in  that  case  the  service  out 
01  the  jarisdiotion  was  set  aside  upon  the  ground 
that  the  alleged  breach  of  a  contract  to  employ 
was  not  shown  to  have  taken  place  within  the 
jurisdiction,  though  the  contract  was  to  employ 
within  the  jaris£ction.  As  soon  as  a  letter  is 
posted,  either  within  or  out  of  the  jarisdiotion, 
refusing  to  carry  out  a  contract  to  employ, 
there  is  a  oompleto  breach  of  the  contract.  There- 
fore, as  soon  as  the  defendant  posted  in  France 
the  letter  dismissing  the  plaintiff  the  alleged 
breach  of  oontraot  to  employ  was  complete,  and 
occurred  out  of  the  jurisdiotipm. 

P.  Boee  Innee  in  reply. 

WiLLiAUS,  Ii.J.— I  think  that  the  order  of  the 
master  and  of  Bucknill,  J,  was  right.  IJnlees  we 
are  prepared  to  say  that  the  cases  of  Cherry  t. 
Tkompeon.  (26  L.  T.  Bep.  791 ;  L.  Bep.  7  Q.  B. 
573),  Matthews  t.  Alexander  (Ir.  B^.  7  C.  L.  575), 
and  MamiUon  v.  Barr  (18  L.  Bep.  Ir.  297)  were 
wrongly  detuded,  it  is  impossible  for  as  to  come 
to  any  other  oonolusion  tiian  that  there  was  no 
breach  of  contract  within  the  jniisdicticHL  I 
think  that  it  is  a  matter  of  very  gnat  import- 
ance, with  reference  to  a  practice  of  iida  kind, 
that  the  dedaions  should  be  uniform.  It  is  now 
ai^geBted  that  we  should  hold  that  the  previous 
derasions  were  wrong,  and  that  there  was  not  any 
complete  breach  of  contract  when  tiie  letter  was 
posted  abroad.  I  think  that  there  wae  a  oompleto 
raeaoh  when  the  letter  was  posted,  and  under 
those  circumstanoes  the  order  was  right  and  tiie 
appeal  must  be  dismissed. 

MATHEW,  L.  J.-I  agree.     ^^^^  di>miseed. 

Solicitors  for  the  appellant.  Spencer  Cridlajid 
and  Co. 

SohfAtvn  for  the  respondaat^  Letoie  and  Lewie. 


Wedneeday,  March  5. ' 

(Before  Collisb,  H.B.,  Boxee  and 
Ultrew,  XjJJ.) 
Attobnet-Gbnsbal  (on  the  Relation  of  the 
Broailey  Borai  Bigtxiot  Counoil)  v.  Gopb- 
LAHD.  (a) 

APPEAL  PBOX  IHK  EINa'S  BEHOH  DITISIOH. 

Sighway — Drainage  of  eurfaee  water — Viteharge 
on  to  land  of  adjoining  owner—" Drain**— 
Improper  oumf— Prsncmplum  </  Ugal  origm—' 
Sighwa^  Aet  1835         WiU.  i,  e.  50).  >.  67. 

The  eurfaee  water  eoUeeting  at  a  eertain  j^oini  on 
a  highway  woe  received  in  a  caich-ptit  from 
which  it  wae  carried  thrortgh  the  hedge  hy  the 
roadside  by  meane  of  a  pipe  6ft.  long,  and  waa 
diecharged  on  to  tJie  eurfaee  of  the  ttdjoining 
land.  Thie  eyttem  had  lotted  as  long  as  Jtvtno 
memory  wouM  go  when  the  defendant  purchcuea 
the  adjoining  land  and  ttopped  up  the  outlet  of 
the  pipe  from  which  the  water  woe  dieehargea. 
The  local  authority  claimed  an  injunction  io 
rettrain  him  from  eto^fting  up  the  pipe. 

Beld,  reversing  the  deeteion  of  Lord  AlveretonOf 
C.J.,  reported  84  L.  T.  J2ep.  562;  (1901)  2  K.  B. 
101),  that  there  was  nothing  in  the  manner  in 
which  the  wafer  wa$  discharged  onto  the  defen- 
dani'a  land  which  prevented  ihe  arrmtgememfor 
getting  rid  <jf  water  frojn  the  Kighwmf  mm 
being  a  "  draan  **  witktn  eeet.  67  o^Ms  Bigkwajf 
^6^1885;  and  that  under  fhe  nreumatanee*  a 
legal  origin  for  the  drain  ought  to  be  preeumed. 

This  was  an  appeal  by  the  plaintiffs  from  a  ja< 
ment  of  Lord  Alverstone,  0  J.  at  the  trial  ot 
action  wititont  a  jo^. 

The  aotim  was  brouffbt  for  an  injonotion  to 
reabain  tiie  defendant,  who  was  owner  of  a  ^aoe 
of  land  adjoining  a  highway  in  the  paiiui  of 
West  Wickham.  in  the  county  of  Kent,  of  which 
the  Bromlepr  Bural  District  Oouncil  were  tliA 
local  authority,  from  stopping  up  a  pipe  hj  which 
the  surface  wator  ooUecung  on  the  highway  was 
discharged  on  his  land. 

The  Highway  Act  1835  (5  &  6  WiU.  4,  o.  50} 
provides  as  follows : 

Ssot.  67.  The  Bud  surveyor,  distriot  surveyor,  or 
aasiatuit  surveyor  ihall  have  power  to  make,  soonr, 
oleMua,  snd  keep  open  all  ditohes,  gotters,  drains,  or 
watoroODTMB,  and  alao  to  make  and  lay  soob  tnmka, 
tiumels,  plats,  or  brid^  u  he  ebaU  deem  neoesnry  in 
and  throogh  any  lands  or  groonds  adjoiiiiDg  ar  lying 
near  to  any  highway  npon  pajing  the  owner  ae  ooeopier 
of  KHsh  luds  <s  groonds,  i«ovided  thsy  are  sot  waato 
or  oonunon,  tax  the  dsaiages  which  he  shall  saafadn 
thereby,  to  be  setQed  and  paid  in  sadi  nuansr  as  tiie 
damages  lor  gettbg  materials  in  inolosed  bads  er 
gKnuds  are  herein  direoted  to  ba  satUad  and  paid. 

The  powers  and  duties  of  tiie  rarnQyor  of  high- 
ways under  this  section  were,  aa  regards  tiie 
highway  in  question,  vested  in  the  Broml^  Bmal 
District  Council. 

The  highway  in  question  was  an  andent  one, 
running  north  and  south.  There  was  a  p<nnt  in 
the  road  where  the  gradients  rose  both  towards 
north  and  south,  so  that  the  surface  water 
collected  there. 

On  the  west  side  of  the  road  thia  water  was 
collectod  in  a  catoh-pit,  from  which  it  was  carried 
b^  an  iron  pipe  into  another  catoh-pit  on  the  east 
side,  and  from  the  eastern  cateh-pit  an  iron  pipe 


(a)  Beported  by  E.  Manlit  Smitb,  Xiq.,  B«rUter-»t-Iaw. 
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6ft.  long,  pat  through  the  hedge  by  tiie  road  side, 
disohaTxed  the  water  on  to  the  surface  of  the 
adjoining  land. 

There  was  no  eridenoe  as  to  the  date  when  this 
arrangement  for  draining  the  highway  was  first 
made,  but  in  1868  the  existing  oatch-pits  were 
repaired,  and  the  pipe  which  toe  defendant  had 
rtopped  up  was  pat  in  its  present  poritum. 

ADoat  two  years  before  this  action  wm  bnmght 
the  defendant  bought  the  piece  oi  land  on  to 
idiHli  the  water  was  diaohu-ged  by  the  pipe  in 

aneetion,  and  built  some  houses  therecm.  He 
iien  sti^^ed  up  the  end  of  the  pipe,  and  the 
present  action  was  then  oommenoed  for  an  injunc- 
tion to  restrain  him  from  continuing  this  obstruc- 
ti<m  to.  the  drun. 

At  the  trial  of  the  action  Lord  AlTerstoue, 
G. J.  held  that  as  the  pipe  which  the  defenduit 
had  obstructed  was  not  connected  with  any  out- 
fall channel,  it  was  not  a  "  drain  within  sect.  67 
of  the  Highway  Act  1835,  and  he  refused  tiie 
injunction. 

The  case  is  reported  84  L.  T.  Rep.  562 ;  (1901) 
2K.B.  101. 

The  district  council  appealed. 

Bray,  E.G.  and  Clarke  WiUianu  for  the  appel- 
lants. 

0.  B.  Bashleigh  {Dickeru,  K.G.  with  him),  for 
the  respondent,  relied  on  the  judgments  in 

Cnfi  T.  Biciananniorth  Higkuait  BmA,  60  L,  T. 
Sap.  34;  39  Ch.  Dit.  272. 

GoLuifs,  M.R.— The  ground  of  these  prooeed- 
ings  instituted  by  the  Attorney-General  on  the 
reution  of  the  Bromley  Bural  Diatiiot  GouncU 
is  that  the  defendant  has  stopped  up  a  pipe  or 
drain,  and  has  thereby  caused  water  to  accumu- 
late on  a  highway.  Lord  Alrerstone,  C.  J.,  at  the 
trial,  gave  judgment  for  the  defendant  on  the 
ground  that  this  pipe  was  not  a  drain  within  the 
meaning  of  sect.  67  of  the  Highway  Act  1885,  in 
respect  of  which  the  local  authority  oonld  acquire 
the  right  they  claimed  to  hare.  It  was  proved 
that  this  pipe — or  drain,  as  I  will  call  it  for  the 
present  porpoae — ^haa  existed  for  as  long  as  living 
mamary  wul  go,  and  therefore  it  mnat  have 
exiated  before  thia  local  autbcnity  oame  into 
eristenoft.  The  powura  and  dntiaa  of  the  old 
rarrcyor  of  highways  have  in  raesiit  times,  so  far 
at  laast  as  tiie  present  matter  is'ooDcenied,  beeou 
Tested  in  the  tooal  authority.  Where  there  has 
haen  a  hng  established  nser  it  is  the  duty  of  the 
oonrt  to  t^  and  find  a  iMal  origin  in  order  to 
ea^lain  the  eziBtenoe  of  the  nser.  But  it  was 
said  that  this  drain,  having  no  proper  outlet,  did 
not  come  within  the  words  of  the  statute,  and  the 
Lord  Ghi^  Justice  has  so  held.  Now,  the  road 
rises  to  the  north  and  to  the  south  of  tiiis  drain, 
and  the  formation  of  the  ground  is  such  that 
water  running  down  the  sTopeB  would  be  im- 
pounded at  a  certain  point  unless  some  means 
were  provided  for  carrying  it  away.  A  catch-pit 
was  therefore  made  on  the  west  side  of  the  road, 
and  water  runmng  into  it  was  drained  away  to 
another  catoh-pit  on  the  east  side  from  which  a 
pipe  &L  long  was  pot  throngh  the  hedge  by  the 
road  aide,  and  this  pipe  discharaed  tiie  water 
from  the  catch-pita  on  to  the  defendant's  land  tiie 
other  side  of  the  hedge.  That  arrangement  has 
exii^ed,  as  I  have  said,  for  as  long  aa  living 
meaioxy  will  go.  It  is  quite  compatible  with  the 
eridenoe  that  a  ditch  bad  once  existed  on  the 
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defendant's  land  by  which  the  water  from  the 
pipe  would  have  been  carried  away.  I  can  see  no 
reason  why  thia  arrangement  should  not  be  held  to 
be  a  drain  within  sect.  67.  The  user  has  been  con- 
tinuous for  manr  years,  and  a  l^al  origin  ought 
to  be  presumed  for  it.  I  think  that  this  arrange* 
ment  is  a  drun  within  the  aaotifm,  and  thi^  ue 
appeal  ought  therefore  to  be  alloirad.  I  wish  to 
add  that  the  case  of  Croft  v,  Bieknuamoor(k 
Highway  Board  {vbi  tup.)  does  not  toueh  the 
point  here  becauae  there  the  question  was  entirely 
confined  to  the  consideration  of  a  dumb  well, 
exclocUng  anything  of  the  natnre  of  a  lupe  to  ' 
dischoi^  the  water  aa  in  the  present  case. 

BoxKB.LJ'.— lamof  theaameopini<m.  There 
are  three  altwnatives  in  this  ease.  First,  them 
might  have  been  a  natural  drain  carrying  tiie 
water  across  the  defendant's  land,  and  the  pipe 
may  have  been  put  there  merelr  in  order  to  assist 
the  natural  flow  of  water.  If  that  were  so  the 
defendant  would  have  no  right  to  stop  the  water. 
Secondly,  the  work  done  l^  the  surveyor  of  the 
highway  in  1868  may  have  been  done  in  pursuanoe 
of  some  lesal  right  outside  his  statutory  powers. 
Thirdly,  the  lapse  of  time  would  justify  us  in 
making  some  assumptions.  This  pipe,  tho1^;h 
small  in  Itedf,  is  part  of  a  system  of  drainage, 
and  may  have  been  put  down  under  the  powers 
given  by  the  Highway  Act  1835,  and  I  thmk  we 
ought  to  aasome  that  it  was  lewdly  done  under 
the  Act,  wther  with  theocmaent  m.  the  defendant's 
predecessor  or  upcm  tiie  payment  oE  oompensa- 
tion.  It  is  argued  tiiat  this  oould  not  have  been 
done  because  the  pipe  has  no  proper  outlet.  But 
what  is  a  proper  oatietP  The  water  has  hem 
disohaiKed  in  this  way  since  18^  "So  one  knows 
exaotij  what  was  the  previous  state  of  affairs,  and 
how  can  anyone  say  that  there  never  has  been  a 
proper  ouUet  P  I  think  that  the  local  authori^ 
have  eatabliahed  their  right  to  tlda  drain  and  timr 
right  to  have  it  kept  clear,  and  therefbre  tiie 
appeal  ought  to  be  allowed. 

Kathiw,  L.  J. — I  am  of  the  same  opinion.  It  ia 
clear  that  there  must  have  been  tor  a  long  time 
some  means  for  preventing  the  watw  from  accumu- 
lating at  thia  point  in  the  road.  Under  the 
Highway  Act  tue  surveyor  had  power  to  make 
necessary  drains  on  parment  of  compensation. 
There  is  no  evidence  of  any  compensation  ever 
having  been  paid,  but  it  is  quite  posaible  that  the 
landowner  waived  his  claim.  The  present  arrange- 
ment has  existed  since  1868.  I  think  that  we  am 
bound  to  uphold  what  has  been  done  on  the 
aaaumption  tiiat  it  was  legally  done. 

Jfftid  oUouwI. 

Sc^citors  for  the  plaintifEa,  Jlfoy,  £fyft<s,  and 

Co. 

Solicitor  for  the  defencUuit»  AHhw  Peoree. 
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Wedneaday,  Meareh  12. 

(Before  Ooixnrs,  U.B.,  Rons  and 
Mathew,  L jj.) 

FouLQEa  V.  Abdinq.  (a) 

APPSAL  FBOK  TUB  KIKO'S  BENCH  DITI8IOH. 

XianeUord  and  tenant — Lease — Covenant  by  tenant 
io  pay  impotitiona  charged  or  in^oaed  in  reaped 
ofthapremiaea  on  the  landtord — ConatrwHon — 
Xtobmfjf  of  tenant — Notice  by  Kmitory  autho- 
rUy  to  umalord  to  abate  nwifaiiM. 

A  Uaae  eoniainad  a  eovtmtni  by  the  Uaaee  fkat  he 
would  "pay  and  diaeharya  all  taaea  raiea 
including  aewera  main  drainage  €uaaaam«nta 
■and  impoaitiona  whataoever  tohieh  now  are  o>' 
vhieh  at  any  time  or  Hmea  hereafter  during  the 
wnHnwmee  of  the  aaid  term  hereby  granted  be 
iaaed  raied  cMeaaed  diarged  or  impoaed  upon 
or  in  rtvpect  of  the  aaid  pramiaea  or  any  part 
thereof  on  the  landlord  tenant  or  oecitpier  of 
the  same  premiaea  by  authority  of  Parliament  or 
othenriae  hotcaoever  {landlord'a  property  tax  and 
tithe  only  excepted)."  There  was  no  covenant 
to  repair  either  by  leaaor  or  leaaee. 

Under  a  local  Act  the  aanitary  authority  served  a 
notice  on  the  leaaor  requiring  htm  to  remove  an 
offenaive  privy  and  to  eonatrnct  a  water-cloaet  in 
aeeordanea  mth  certain  reguirementa. 

The  Uaaor  did  the  work  requiirei,  and  brought  an 
aeiion  againei  hie  Uaaee  to  reeover  the  aaqtanaea. 

Held,  Taveratng  the  deeiaion  of  the  Kin^a  Seneh 
JHviaion  (84£.  T.  Bep.467;  (1901)  2  t.  B,  151), 
ihai  the  vtorde  qf  <fte  covenant  vjere  vnde  enough 
io  cover  theee  expenaei,  and  thai  the  obligation 
on  the  Uaaor  to  incur  them  waa  one  which  might 
reaaonably  be  supposed  io  have  been  within  the 
contemplation  of  the  partiea  at  the  time  of  the 
execution  of  the  Uaae ;  and  that,  therefore  the 
leaaee  ivaa  liabU  under  hia  covenant  to  recoup  hia 
Usaor. 

This  was  an  appeal  by  the  pbuntiff  from  a 
judgment  of  the  King's  Bench  DiriBion  (Lord 
Alrerstone,  C.J,  and  Lawranoe,  J.),  reTersinK  a 
decision  of  the  deputy  judge  of  the  Wandsworth 
County  Court. 

The  plaintifC  was  the  landlord  and  the  defen- 
dant was  the  tenant  of  a  house  at  Streatham 
under  a  lease  for  sixteen  years  from  June  1892. 

Tbe  action  was  brought  to  reoorer  the  amount 
of  the  expenses  incurred  by  the  plaintift  in 
executing  certain  stractttral  works  as  required 
by  the  London  Oonnty  Oonnoil,  which  amount 
the  plaintiff  contended  that  the  defendant  was 
bonna  to  pay  under  a  oorenaut  in  tbe  lease. 

The  lease  contained  no  covenant  to  repair 
either  by  the  lessor  or  lessee,  but  it  contained  the 
following  covenant  by  the  lessee  that  he 

Will  paj  and  diaohsrgs  all  taxes  rates  inoladiog 
Mwera  main  drainA^  ssseMments  or  impositions 
whatsoerer  whioh  now  are  or  wbloh  at  any  time  or 
times  hereaftsr  dnrincr  the  continaanes  of  ihs  said  term 
hsrehy  granted  be  taxed  rated  assesssd  diarged  of 
imposed  upon  or  in  rsspeot  of  tbe  said  premises  or  any 
part  thttsof  on  the  landlord  tenant  or  ocoapiec  of  the 
same  premises  by  the  aatfaorily  of  PsrUaoient  rr  other- 
wise howsoever  (laodliKd's  ^opertj  tax_aad  tltiie  mly 
exoepted). 

Li  Aa^.  1900  the  plaintiff  received  from  the 
local  sanitaiy  authori^  a  notice  under  sect  4  of 

(•}  BepoTtad     B.  Uarlit  Ssitb,  Beq.,  Benliterw-Law. 
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the  Public  Health  (London)  Act  1891  (M  &  55 
Vict.  0.  76)  requiring  him  as  owner  of  the  demiied 
premises  to  abate  a  nuisanoe  arising  from  a  very 
foul  and  offensive  privy  by  removing  the  privy 
and  building  a  water-closet  strictly  in  accordance 
with  the  bye-laws  of  the  London  County  Cooncil, 
laying  a  new  drain  and  executing  such  other 
works  as  might  be  found  neceasary  to  prsTeub  a. 
recurrence  of  the  nuisanoe. 

The  deCendanb  tefiised  to  do  the  work  thoa 
required  to  be  done,  and  the  plaintiff  thereupen 
bad  it  d<me  at  a  coat  of  352. 

The  plaintiff  then  brought  this  actitm  in  the 
Wandsworth  County  Court  to  recover  the  351. 

Tbe  deputy  County  Court  judge  decided  that 
the  defendant  was  liable  nmler  the  oovenant^ 
and  gave  judgment  for  the  plaintiff  acoordingly. 

On  the  defendant's  appeal  tiie  Divisional  Ck>nrt 
consisting  of  Lord  Alverstone,  C.J.  and  Law- 
rance,  J.,  reversed  the  deoinon  of  the  deputy 
County  Court  judge,  and  ordered  judgment  to 
be  entered  for  tne  defendant. 

The  case  is  reported  84  L.  T.  Bep.  467 ;  (1901) 
2  K.  B.  151. 

The  plaintiff  appealed. 

B.  M.  Bray,  K.C.  and  ClaveU  Salter  for  the 
plaintiff. — This  oovenant  refers  not  merely  to 
impositions  charged  on  the  land,  bat  also  to  those 
imposed  on  the  uindlord,  tenant,  or  occupier  in 
respect  of  the  land,  and  accordingly  has  a  much 
wider  meaning,  tiian  it  would  have  had,  if  it  had 
referred  only  to  impoations  charged  on  tbe  land. 
The  present  case  is  therefore  distinguishable 
from  one  in  whioh  the  covenant  was  to  pay  aU 
impoations  whatsoever,  whioh  daring  the  tenn 
should  become  payable  in  respect  of  tbe  eternised 
premiaea: 

TiiawM  V.  Wkitworth,  Ifi  I..  T.  Bep.  574  ;  L.  Bep. 

s  cp.sse. 

The  tendency  baa  bem  to  widen  the  words  oi 
oovenants  of  this  sort  so  a*  to  increase  the  harden 
cm  the  tenants.  The  Important  question  iii  oon- 
strning  these  covonants  is  not  so  much  whioh  of 
the  words  "  charge,"  "  impoaition,"  "  out-goings," 
"  duties,"  and  such  like  expressionB  has  been  tusd, 
but  whether  the  liabilitT  moitioned,  whatefer  it 
may  be,  is  spoken  of  as  Seing  imposed  upon  some 
individaal,  such  as  the  landlord  or  owner  in 
respect  of  the  premises.  The  landlord  was  held 
entitied  to  reoover  paving  expenses  where  tbe 
oovenant  was  to  pay  duties  and  assessments  which 
should  be  assessed  or  imposed  on  the  tenant  or 
landlord  of  the  demised  premises  in  respect 
thereof : 

Thomjwon  v.  Lapworth,  17  L.  T.  Bep.  507  ;  L.  Bep. 
3  C.  P.  149. 

Drainage  expenses  were  held  to  be  within  a  cove- 
nant as  to  assesBments  and  outgoings  which 
should  be  assessed  or  imposed  on  the  demised 
premises  or  apon  1^  lazullord  or  tenant  in 
respect  thereof : 

CroMse  V.  Raw,  L.  Bep.  9  Ex.  209. 
A  landlord  was  held  not  entitled  to  reoover  from 
his  tenant  the  expenses  of  abating  a  nuisance 
pursuant  to  the  requirements  of  the  sanitary 
authority  under  the  Pablio  ^alth  Act  1875  in  a 
case  where  tiie  covenant  by  the  tenant  was  to  pay 
charges,  asBessmsnts,  and  impositions  chargea, 
asseued,  or  imposed  <Hi  the  demised  premises.  The 
covenant  there  did  not^  as  in  the  present  case, 
contain  any  refermoe  to  ohai|^  asseesments,  or 
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impoBiUoDB  imposed  on  any  indiridnal  in  respect 
of  the  demiaed  premiseB : 

BawUm  t.  Brigg;  3  C.  P.  Dir.  368. 

The  landlord  recovered  ^jrainst  his  tenant  in  a 
esse  where  the  co?enant  referred  not  only  to 
«xpense6  chai^^  on  the  premises  but  also  upon 
any  persons  in  respect  thereof : 

Martlej/  T.  Hudson,  4  C.  P.  Dir.  367. 
Similar  oases  dedded  in  favour  of  landlords  are 

Bttdd  T.  Marthall,  42  L.  T.  Bap.  793 :  SC.  P.  Dir. 
481; 

Aldridf*  v.  Fsme,  17  Q.  B.  Dir.  212. 

There  ia  another  case  in  which  the  landlord  was 
snooeasf  nl  against  his  tenant  where  the  words  of 

covraant  were  i^ost  identical  with  tiioae  of 
the  fxvTenant  in  the  present  case : 

Smith  y.Robituon,  69  L.  T.  Bep.  434;  (1893)  2 
Q.  B.  53. 

In  two  otlier  oases  in  which  the  landlord  was  suc- 
cessfol  there  was  no  mention  in  the  covenant  as 
to  the  expenses  to  be  borne  by  the  toumt  bmng 
imposed  on  any  particnlar  individiud.  Bnt  in 
those  cases  the  covenants  contained  the  word 
^  duties,"  a  word  of  very  extenuve  meaning  which 
is  applicable  to  someUung  to  be  done,  as  well  as 
to  money  to  be  paid : 

Bntt  T.  Bogera,  76  L.  T.  Bsp.  26 ;  (1897)  1  Q.  a 
525; 

Farlow  v.  Sttvttuon,  81  L.  T.  Bsp.  589  ;  (1900)  1 
Ch.  128. 

As  referring  solely  to  the  payment  of  money, 
"  imposition  "  is  aa  wide  a  word  aa  any  that  can 
be  found.   They  referred  also  to 

Arding  v.  Seotumie  Printing  and  Pvbliahing 
Company,  79  L.  T.  Bcp.  420,  622. 

Colam  for  the  defendant.— Words  in  covenants 
ot  this  sort  referring  to  the  imposition  of  the 
charge  on  some  individual  in  respect  of  the 
premises  have  not  the  importance  atbibnted  to 
them  by  the  plaintiff.  In  every  case  cited  as  being 
in  hie  favour  the  decision  has  tamed  on  the  sab. 
stantives  used  to  describe  the  burdens  referred  to, 
such  as  duties,  obligations,  outgoings,  &o.  The 
decisions  have  never  been  rested  upon  the 
existence  in  the  covenants  of  some  such  words  as 
"  imposed  on  the  landlord  or  tenant  in  respect  of 
the  premises."  The  liability  in  Smith  v.  Bobinton 
(u&i  sup.)  arose  from  a  breach  by  the  tenant  of 
cus  covenant  to  repiur.  In  the  present  case  there 
is  no  covenant  to  repiur  by  the  lessee.  The  word 
"  impositaon "  occurs  in  all'  the  cases  cited  on 
behalf  of  the  plaintiff  except  in  Farloto  t. 
8teven$(ni  (ubi  sup.)  and  yet  in  no  oaae  was  any 
reliance  placed,  in  ^ving  judgment,  on  the  exist- 
ence of  tliat  word  in  the  covenant.  The  word  in 
the  present  case  means  something  ejusdem  generis 
with  the  preceding  words.  It  cannot  be  used 
fairly  as  applicable  to  such  a  structural  alteration 
in  the  house  aa  the  building  of  a  water-closet : 
Alhim  V.  Dickinson,  47  L.  T.  Bsp.  498 ;  9  Q.  B. 
Dir.  632  ; 

Wilkinson  v.  Collysr,'  51  L.  T.  Bep.  299 ;  18  Q.  B. 

Div.  1  s 

Badeoek  v.  Hunt,  60  L.  T.  Btp.  314  ;  22  Q.  B.  Div. 

145. 

Baiter  replied. 

CoLLiNB,  M.B. — The  cases  on  this  subject  run 
very  fine  as  often  must  be  where  the  decisions 
are  on  the  c<nutrnction  of  covenants,  which  are 
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not  always  drawn  inexactly  the  same  words.  On 
the  whole  it  seems  to  me  that  this  appeal  ought 
to  be  allowed.    I  have  often  had  to  go  throuKh 
the  whole  series  of  oases  as  has  been  done  in 
the  argument  before  us,  and  I  do  not  propose  to 
go  through  them  all  again.   Such  a  course  in  a 
case  <^  Uis  sort  is  ofun  a  lamentable  waste  ot 
time,  and  I  would  rather  take  abroad  view  of  the 
matter.  It  is  obvious  that  the  covenant  we  have 
now  to  consider  was  drawn  with  the  view  of 
putting  upon  the  tenant  the  obligation  of  paying 
certain  expenses  which  woidd  otherwise  fall  on 
the  landlord.   The  <^uestion  ia  whether  this  par- 
ticular obligation  which  was  originally  put  on  the 
landlord,  has  by  this  covenant  been  thrown  on  to 
the  tenant.    The  obligation  aroae  under  the 
Public  Health  (London)  Act  1891,  the  structural 
condition  of  the  demiaed  premiaes  being  such  aa 
to  let  in  the  powers  given  by  the  Act  to  the  local 
authority  in  the  case  of  the  existence  of  nuisances. 
Notice  was  served  on  the  owner  of  the  premises 
requiring  him  to  abate  a  nuisimce  caused  by  an 
offensive  privy,  and  to  construct  a  water  closet  in 
aooordanoe  with  the  bye-laws  of  the  Lcmdon 
County  GonnoiL  The  plaintiff  did  the  necessary 
work,  and  the  aneation  now  ia  whether  his  tenant 
is  bound  by  this  ooveoant  to  repay  the  plaintiff 
the  coats  of  the  work.  No  point  is  taken  by  the 
defendant  that  the  plaintiff  did  nob  act  under 
compulsion,  or  that  his  claim  under  the  covenant 
is  uEected  by  his  not   having  waited  for  a 
"  nuisance  order  "  under  sect.  5  of  the  Act.  Now, 
by  the  words  of  this  covenant  the  lessee  covenants 
to  *'  pay  and  discharge  all  taxes,  rates,  including 
sewers,  main  drainage  assessments,  and  imposi- 
tions whatsoever,  which  now  are,  or  at  any  time  or 
timee  hereafter,  during  the  continuance  of  the 
said   term   hereby    granted  be  taxed,  rated, 
assessed,  charged,  or  imposed  upon  or  in  i-eapect 
of  the  aaid  premises  or  any  part  thereof  on  the 
landk>rd,  tenant  or  occupier  of  the  same  premises 
by  authori^  of  Parliament  or  otherwise  how- 
soever (landlord's  property  tax  uid  tithe  only 
excepted)."  There  are  one  or  two  difficulties  which 
might  be  raised  on  these  words,  and  which  it  will 
be  well  to  remove.    It  is  clear  on  the  authoritiea 
that  a  defect  inhwent  Sn  the  premiaea  at  the  time 
of  the  demise  may  be  the  subject-matter  of  an 
obligation  which  by  acovenant  of  this  sort  can  be 
thrown  by  the  landlord  on  to  the  tenant.  It  is 
also  clear  on  the  authorities  that  covenants  of  thia 
kind  are  capable  of  being  conatrued  aa  being 
directed  not  merely  to  chaises  in  the  nature  of 
rates  and  taxes  but  also  to  capital  charges 
in  respect  of  structural  work.    If  the  matter 
were   unencumbered  by   authority  and  could 
be  looked  at  regardless  of  the  labyrinth  of 
reported  cases,  I  think  that  no  one  could  doubt 
that  an  obligation  imposed  on  a  landlprd  in  respect 
of  a  straotural  defect  which  he  waa  called  upon  by 
statute  to  remedy,  might  properly  be  described 
as  an  imposition  chaifced  or  imposed  on  the  land- 
lord in  respect  of  Uie  premiaes.  if  the  matter  wwe 
dear  of  authority,  I  think  that  the  obligation 
imposed  on  the  plaintiff  would  come  within  the 
words  of  the  covenant   But  for  the  authoritiea  I 
think  that  tiie  only  answer  to  that  would  be  that 
au^ested  by  my  brother  Homer  in  the  course  of 
the  argument ;  if  the  word  "  imposition "  is  to 
be  used  in  that  wide  sense,  where  is  the  line  to  be 
drawn  P   Supposing  a  house  in  a  street  were  built 
in  front  of  the  building  line  so  that  an  obligation 
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lay  OH  the  owner  to  pull  the  house  down  and 
reouild  it  further  bacK,  could  It  be  eaid  that  an 
oblif^tion  of  that  sort  was  an  "imposition" 
within  a  covenant  of  this  sort  for  which  the 
tenant  would  be  liable  P   An  areument  of  that 
kind  maj  be  met  thus :  naderfjing  the  whole 
matter  is  the  consideraUon  that  the  covenant  is 
part  of  the  demiie  from  the  landlord  to  the 
tenant^  and  the  covenant  mnat  be  assumed  to 
relate  only  to  such  matters  aa  may  reason- 
ably be  supposed  to  have  been  contemplated  by 
the  parUea  as  beinf;  within  the  purview  of  their 
aipreement.   The  pmUng  down  and  rebuilding  of 
the  demised  premises  is  a  matter  bo  far  outside 
that  which  in  ordinair  circumstances  is  likely  to 
happen,  that  it  should  be  considered  aa  not  being 
witun  the  contemplation  of  the  parties.  But 
this  really  seems  to  me  to  follow  from  the  autho- 
rities.  The  word  "  out^ings  "  has  been  held  to 
cover  such  an  obligation  as  we  have  now  to  con- 
sider.  That  word,  too,  in  its  indeat  sense,  might 
cover  more  than  the  parties  to  the  covenant  might 
be  supposed  to  have  contemplated  at  that  time. 
But  though  the  word  itself  is  capable  of  such  a 
meaning,  that  is  no  reason  why  it  should  not  he 
construed  in  a  narrow  meaning  as  covering  an 
obligation  which  the  parties  might  reasonably  be 
anmwsed  to  have  contemplated.    Apar£  from 
anthori^,   therefore,  I  think  that  the  word 
"  imposition "  ia  lar^  enough  to   cover  the 
present  cose.    Then  is  there  anything  in  the 
anthoritiea  which  debars  us  from  giving  the  word 
its  natural  meaning  ?   It  is  said  that  uiere  is  no 
reported  case  in  which  the  word  "  impositions 
alone  has  been  held  to  cover  such  an  obliga. 
tiou  aa  this.    The  court  has  never  rested  its 
judgment  solely  on  that  word,  but  has  fastened 
on  some  other  word  in  the  covenant  before  it  as 
the  basis  of  its  judgment.    On  the  other  hand  it 
is  to  be  ol»erved  that  there  ia  no  decision  that  the 
word  "  impositions  "  would  not  be  wide  enough  to 
cover  such  an  obligation,  and  it  does  not  follow 
that  becanse  the  court  has  fastened  on  other 
words  than  "  impositions  "  as  the  basia  of  a  judg- 
ment^ it  wonld  not  have  fastened  on  "  impositions" 
if  t^osB  other  words  had  not  been  there.  The 
word,  therefore,  to  my  mind,  ia  wide  enough  to 
cover  this  obligation,  and  the  obligation  is  of  a 
kind  which  the  parties  may  reasonably  be  Bup< 
posed  to  have  had  in  their  contemplation  at  tbe 
time  of  the  making  of  the  lease  aa  an  ordinary 
inddent  likely  to  arise  in  the  relation  between 
them.    I  wiaa  now  to  say  a  few  worda  on  the 
general  current  of  authority.   Of  course  the  case 
one  begins  with  is  Tidtwell  v.  Whiiwortk  [ubi  tup.). 
The  distinction  which  for  a  long  time  was  taken 
between  a  covenant  such  aa  was  the  subject  of 
that  case,  and  a  covenant  such  aa  ia  to  be  found 
in  Thompaon  v.  Lapworth  {ubi  sup.)  was  that  in 
the  one  case  there  was  no  reference  to  the  person 
on  whom  the  obligation  was  to  be  imposed, 
whereas  in  the  other  case  it  was  spoken  of  as 
imposed  "  on  the  tenant  or  landlord  of  the  pre- 
mises demised  in  respect  thereof."  In  later  cases 
emphasis  was  lud  rather  on  tbe  words  such  as 
" duties or  "outgoings,'*  which  were  used  aa 
describing  the  nature  ot  the  obligations.  Brett  v. 
Sogert  {ubi  aup.)  and  Farlow  v.  Stevenson  {ubi 
ntp.)  are  caaea  of  that  aort.   I  do  not  feel  quite 
anre  that  at  the  time  when  Tidswell  v.  Whitworth 
{ubi  sup.)  waa  decided  a  covenant  in  the  same 
form  aa  that  which  occurs  in  Farlow  v.  Bteven- 
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ton  {ubi  8up.)  would  not  have  been  treated  as 
throwing  the  obligation  on  the  tenant.  But  that 
matter  is  not  material  now.  On  the  earlier  deci- 
sions I  think  the  ai^nmenta  of  the  plaintiff's 
counsel  ought  to  prevail.  Thia  covenant  contains- 
a  word  apt  to  describe  the  particular  obligation 
in  question,  and  also  worda  showing  tliat  it  cannot 
be  limited  to  chai^a  on  tbe  premises  themselves, 
but  extends  to  chaises  imposed  in  respect  of  them 
on  persona— namely,  landlord,  tenant,  or  occupier. 
I  do  not  propoae  to  go  in  detaii  into  these  autfao- 
ritiea.  The  words  ot  the  covenant^  are  prinui 
facie  wide  enough  to  cover  the  obligation  in  qnes- 
ti<m  iriliich  is  one  of  a  class  which  would  be  within 
the  contemplation  of  the  partiea  at  the  time  iA 
the  lease,  and  there  ia  nothing  in  the  anthoritiea 
to  debar  ua  from  so  holding.  For  these  reasona 
I  think  that  the  appeal  should  be  allowed. 

EoHBK,  L.  J.— I  am  of  the  aame  opinion.  After 
hearing  the  argnmenta  I  am  aahafied  of  one 
thing,  that  the  authoritiea  are  in  a  veir  nnsatia- 
faotory  condition.  I  feel  aorry  that  the  line  to 
which  Tid$iceU  v.  Whittoorth  (ubi  sup.)  pointed 
waa  not  followed  np  in  snbaeqnent  cases;  but 
undoubtedly  the  tendency  of  later  authorities  haa 
been  rather  in  favour  of  the  landlord,  not  in 
restriction  of  the  meaning  of  these  oovenaiita. 
In  pwrticnlar  I  regret  the  line  <rf  authorities  by 
which  an  eztounve  meaning  haa  been  given  to  the 
word  "  duties  '*  in  oovenaats  of  this  kmd,  but  it  is 
too  late,  for  this  court  at  aU  events,  to  alter  the 
law  aa  now  practically  setUed.  Aa  the  authorities 
now  stand,  if  the  word  "  duties  "  had  been  used  in 
this  covenant  I  think  that  tiiere  would  be  no  doubt 
that  the  defendant  in  thia  caae  wonld  have  hem 
liable  to  recoup  hia  landlord.  For  that  propoei- 
tion  I  need  only  refer  to  Farlow  v.  Stmtenaon 
{ubi  sup.).  That  b^g  so,  can  we  draw  a  diatinc- 
tion  between  that  caae  and  the  preaent?  It 
would,  in  my  opinion,  be  lamentable  if  the  law 
resulting  from  the  authorities  were  to  be  laid 
down  tnus :  that  where  a  covenant  speaks  of 
*'  duties  imposed "  on  the  landlord  or  tenant  in 
respect  of  the  demised  premises,  an  obligation 
such  aa  the  present  should  fall  on- the  tenant  bnt 
where  the  covenant  apealu  of  *' impoaitiona 
charged  or  imposed**  on  the  landl(ffd  ar  tenant 
in  respect  of  the  demised  premises,  then  the 
tenant  ia  not  liable  fw  such  an  obligation  as  th» 
present.  We  ought  not  to  draw  such  a  diatinc- 
tion  aa  that.  The  words  "duty  imposed."  aa 
interpreted  by  the  authorities,  mean  a  aum  of 
money  payable  in  respect  of  a  duty  imposed. 
What  then  does  **  imposition "  mean  in  this 
covenant I  should  say  it  meant  a  aum  of  money 
payable  in  reapect  of  an  impoaition.  A  duty 
impoaed  is,  I  think,  an  imposition,  and  the  word 
"imposition"  seems  to  me  to  be  larger  than  the 
wora  "  duty."  We  ought  not  to  give  it  a  narrower 
meaning.  I  agree  that  it  ought  not  to  be  treated 
as  coveriug  auything  which  may  reasonably  be 
supposed  to  have  been  outside  tiie  contemplatum 
of  tbe  parties,  but  I  cannot  sapr  that  the  ezpoaeea 
incurred  by  the  landlord  in  thia  case  were  clearlj 
not  intended  to  be  covered  by  thia  covenant.  Tb» 
liability  imposed  on  the  huralord  was  to  make  & 
new  water-clotet ;  it  arose  daring  the  continuance 
of  the  demise,  and  it  was  impoMd  on  him  under 
the  statutory  powers  ^ven  to  the  local  Bamtar7 
authority.  The  money  expended  by  him  was  in 
respect  of  something  arising  during  the  demise. 
It  does  not  appear  to  me  that  the  liatuli^was  <mtt 
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which  as  between  the  landlord  and  the  tenant  the 
landlord  had  dearly  boond  hlmaelf  to  bear.  The 
case  is  not  of  snch  a  kind  that  anyone,  looking 
at  the  nature  of  the  contract,  conld  clearly  say 
that  it  must  have  been  oataide  the  contempla- 
tioa  of  the  parties.  On  the  oontraiy,  I  th^, 
that  it  ia  just  one  at  those  liabilities  which  probably 
was  ctnttemplated  by  the  contract  I  agree  that 
the  appeal  shoold  be  allowed. 

Mathkw,  L.  J. — I  am  of  the  same  opinion.  The 
two  cases  of  TitUwell  v.  Whitworth  (u6t  sup.)  and 
Thompton  t.  Lapworth  (ubi  tup.)  indicate  the  two 
streams  of  authority  <m  this  sabjeot.  In  the  first 
ease  then  was  a  covenant  by  the  tenant  that  he 
would  pay  and  discharge  all  taxes,  rates,  assess- 
ments, and  impositions  whataoever  which  ahonld 
becom«  payable  in  respect  of  the  dendaed  pre- 
mises, and  the  Court  of  Common  Fleas  held  u»t 
the  ooveiuuLt  did  not  apply  to  a  payment  by  his 
landlord  of  a  sum  of  money  which  had  become 
payable  by  reason  of  a  breach  of  a  duty  imposed 
by  Act  of  Parliament  on  the  owner  of  the  demised 
premises.  In  the  other  cane,  Tkompton  t.  Lap- 
worth  (uZ>t  Bup.),  which  has  since  bem  followed 
in  many  other  cases,  the  covenant  which  the 
tenant  thea  had  entered  into  was  held  to  cover  a 
charve  in  respect  of  the  demised  premises  which, 
like  uiat  in  the  present  case,  might  be  described 
as  a  capital  charge.  A  landlord  who  is  able  to 
dictate  terms  to  his  tenant  would  Daturalty  be 
deairoos  of  getting  rid  of  liability  to  such  a 
charge  as  this,  and  the  more  so  because  the 
amount  ot  such  a  liability  wonld  be  nnoertain. 
In  many  of  the  oases  cited  the  landlord  has  been 
saecesanil  in  thus  throwinff  his  lUtdlity  on  to 
his  tenant.  The  words  used  in  the  covenants  in 
the  Tarious  reported  cases  have  not  always  been 
the  same,  though  the  object  of  the  landlord  may 
have  been  the  same.  In  the  present  case  the 
tenant  has  a^ed  to  pay  main  drainage  assess* 
ments  which  are  chat^^  resembling  t^t  which 
the  plaintiff  has  paid  in  being  of  the  nature  of 
capital  expenditure.  The  charge  in  the  present 
case  is  not  imposed  on  the  premises  bat  on  the 
landlord  in  respect  of  the  premises.  In  such 
oases  if  it  were  necessary  for  uie  landlord  to  show 
that  the  charge  was  imposed  on  the  premises, 
the  tenant  would  escape,  and  consequently  words 
are  often  introduced  of  the  same  kind  as  are 
employed  in  the  covenant  we  are  now  considering, 
"  charged  or  imposed  upon  or  in  respect  of  the 
aud  premises  or  any  part  thereof  on  the  landlord, 
tenant,  or  occupier."  This  oharoe  seems  to  me 
to  come  within  those  words,  and  it  is  one  which 
must  hare  been  within  the  contemplation  of  the 
partoea,  I  think  that  the  tenant  is  nnfortanately 
uable,  and  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  fbuZj^r,  Bobtnton, 
and  MilUr. 
Solicitor  for  the  defendant^  O.  A.  Niehole. 
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CHAKCERT  DIVISION. 

AprU  15, 16,  and  24 

(Before  Fabwxll,  J.) 

BiHUKB  V.  Wbbstib.  (a) 

Principal  and  ageni — Power  of  eale—'Trantfer  to 
agent  of  indicia-~f  roudiilmU  mortgage  by  agent 
— Limit  of  authority — Notiee  to  martgage&— 
Ettoppel — Priority  —  Fendor's  lien'^Meaemp- 
tion. 

R.,  a  truiles  undsr  Vie  will  of  G.,  employed  H.,  a, 
etockhrtikeT,  to  ssU  a  bond  of  the  T.  OommM- 
eionere  qfihevalueof 20001.,  part  of  the  testator'e 
ettate,  and  the  bond  xoat  sent  to  S.  at  hi*  requeet. 
Shortly  after  H.  wrote  R  that  he  woe  arranging 
the  »aU,  and  indoeed  a  tranefer  deed  to  himtelf, 
which  wot  expreteed  to  be  mme  on  receipt  of  that 
■um  by  R.,  (Mhongh  no  money  was  in  fact  paid. 
J£.  then  obtained  registration  as  owner  of  the 
land,  and  in  the  meantime  had  fraudulently 
mortgaged  it  to  W.  for  lOOOI.,  who  wcu  ignorant 
of  the  real  Htle^  H.  JS.  subsequently  became 
bankrupt^  and  W.  died.  In  an  action  by  R. 
against  W.'e  executors  and  J£.  claiming  delivery 
up  of  the  bond  or  theU  he  was  enHtUd  io  a 
vendor's  lien  thereon  or  redemption  -. 

Held,  that,  whether  the  case  was  regarded  as  one 
of  general  authority  with  no  limit  brought  to 
the  no^MS  cf  the  mortgagee  or  a»  one  of  estoppel, 
the  eireumetaneee  were  such  that  the  plaintiff 
had  by  hit  act  or  d^atdt  displaced  the  higher 
equitiwle  right  given  io  him  by^  the  priority  of 
his  title  in  point  of  date.  His  claim  for  a  vendor  a 
lien  also  faUed,  and  accordingly  wore  would  be 
the  Mtual  judgment  for  redemption. 

On  the  17th  July 1900  the  plaintiff  was  a^Munted 
a  tmstee  of  the  mil  of  Charles  Gerrard,  who  died 
in  1^3,  and  part  of  whose  mtate  consisted  of  a 
bond  of  the  Tyne  Improvement  Commissionera 
for  20001. 

This  bond  was  duly  transferred  to  the  plaintiff 
on  the  15th  Ang.  1900,  and  the  transfer  was  duly 
registered  by  the  oommissionerd  on  the  28th  Aug. 
1900. 

The  defendant  Hall  was  a  stock  and  share  broker 
at  Darlington. 

In  Sept.  1900  the  plaintiff  instructed  Hall  to' 
sell  the  bond,  which  was  on  the  14th  of  that 
month  sent  to  him  at  his  request.    Hall  knew 
that  it  was  held  by  the  plaintiff  as  fanstee  of 

On  the  13th  Deo.  1900  Hall  wrote  to  the  phuntiff 
stating  tJiat  he  had  arranged  to  8^  the  bond  in  two 
portions  ct  500L  and  ibOOL,  and  he  inclosed  two 
transfer  deeds  by  which  the  security  was  trans- 
ferred to  himself,  and  they  were  expressed  to  be 
made  in  oonsideration  of  loOOZ.  and  500/.  respec- 
tively paid  to  the  plaintiff  by  Hatl,  although  no 
money  wu  in  fact  pud.  These  transfers  were 
daly  executed  and  returned  to  Hall  the  next  day 
by  the  plaintiff. 

On  the  4th  Jan.  1901  the  plaintiff  received  the 
usual  notice  from  the,  secretary  of  the  commis- 
sioners informing  him  that  these  transfers  had 
been  lodged  for  registration,  and  pointing  out  that 
the  transfers  were  not  in  proper  form  and  sug- 
gesting some  alterations.   They  were  sent  ae 

(a)  B«portad  b7  A.  W.  UbaiTSm,  Eiq.,  Buri«ter«t-L«w. 
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altendtothe  plaintiff  by  Ha.ll,  and  on  the  28th  Jan. 
were  retomea  by  him  to  Sail  duly  altered  and 
initialled,  and  on  the  4fch  Feb.  1901  were  in  due 
oonrse  registered. 

On  the  17th  Dec.  1900  Hall  obtained  from  the 
late  defendant  Webster  a  loan  of  lOOOZ.  on  the 
security  of  the  bond  and  transfers.  He  told 
Webster  that  he  was  the  owner,  and  asked  for  a 
temporary  loan. 

Webster's  evidenoe  had  been  taken  on  com- 
Biiaaion,  and  he  had  rinoe  died.  There  was  no 
■aggestion,  so  far  aa  Webster  was  oonoenud,  that 
the  tranaaction  woa  open  to  Baapiclon ;  he  had 
known  Hall  for  some  time,  and  had  perfect  £uth 
in  bis  honesty. 

On  the  22nd  Bee.  1900  Hall  executed  a  mort- 
gage by  deed  (dated  the  17th  Dec.)  of  the  bond  in 
favour  of  Webster,  and  -  on  the  28th  Deo. 
Webster  sent  the  bond  and  the  transfers  to  ihe 
eecretaryof  the  commissioners  to  l)e  registered, 
and  notice  of  his  mortgatre  was  given. 

On  the  18th  Jan.  1901  the  seoretair  wrote  to 
Webster  that  the  commissioners  could  not  take 
<M^nisauce  of  his  notice  of  mortgage,  but,  if  he 
wished  it,  they  were  willing  to  register  as  an  abso- 
lute assignment ;  and  on  the  28th  Jan.  Webster 
wrote  them  that  he  did  not  propose  to  have  his 
mort^^e  lettered  at  present. 

In  the  meantime  the  plaintiff  was  pressing  Hall 
to  carry  out  the  sale  of  the  bond,  and  on  the 
11^  Uarbh  Hall  came  to  London  uid  wrote  to 
Webster  on  account  of  financial  diffionllaes,  and 
on  the  14th  March  the  plaiutifC'e  solicitors  gave 
Webster  notice  of  the  plaintifTs  title.  On 
the  18th  March  Webster  sent  his  mortgage  to 
the  commiasioners  for  r^stration  and  requested 
them  to  register  it,  bat  before  this  was  done  the 
writ  in  this  action  was  issued.  Hall  became  bank- 
rupt and  was  in  prison,  and  the  question  was 
wmch  of  two  innocent  persons  was  to  suffer  for 
his  dishonesty. 

Upjohn,  K.C.  and  G.  F.  Hart  for  the  plaintifT. 
— We  are  entitled  in  the  circumstances  to  have 
the  bond  delivered  up  to  us,  or  at  least,  in  the 
alternative,  to  judgment  for  redemption.  The 
holder  of  such  a  bond  takes  subject  to  all  equities 
affecting  it : 

Bs  Natal  Invettment  Company,  18  L.  T.  Bep.  171 ; 
L.  Sep.  3  Ch.  355. 

[Fabwell,  J. — That  case  is  difficult  to  reconcile 
with  other  cases.}  The  defendant  Webster  cannot 
set  up  that  the  original  purchase  money  is  not 
still  due : 

Bickerton  v.  Walker,  53  L.  T.  Eep.  731 ;  31  Ch. 
Div.  151. 

The  cases  show  that  if  ^oa  constitute  a  man  your 
agent  and  authorise  him  to  raiEe  money,  if  he 
avails  himself  of  his  apparent  authority  and  goes 
beyond  the  actual  anthority,  you  are  bound.  But 
where  you  employ  him  for  a  particular  purpose — 
for  instance,  to  oarry  out  a  sale  and  invest  him 
with  title  for  that  truisaction — he  cannot  bind  you 
by  engaging  in  a  totally  Afferent  transaotion : 
Cory  V.  £yr«,  IDe  G.  J.  &  S.  149 ; 
Shropihirt  riiMm  BaHwaya  and  Canal  Company  t. 

Tks  Qtuen,  88  L.  T.  Bep.  283;  L.  Bq^.  7  H.  L. 

496; 

Carritt  v.  Real  and  Paraimal  Advance  Company, 
61  L.  T.  Bep.  163  i  42  Ch.  Div.  263. 

ITakwell,  J. — Hiis  is  a  different  class  of  case. 
You  have  an  agent  with  anthority  to  sell  and  he 
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mortgages.  Does  not  one  cover  the  other,  and 
does  it  not  come  within  Perry-HerT^k  v.  Attwood, 
2  De  G.  &  J.  21 P]  No  case  allows  an  agent  to 
mortage  when  he  has  only  authority  to  sell : 

Ptrry-HeTriei  v,  Atiwood  (ubi  tup.) 

Brocilesby  v.  Ttmperance  Permanent  BuHdiag 
Society,  72  L.  T.  Bap.  477  ;  (L895)  A.  C.  173. 

JenTcint,  K.C.  and  W.  Baker  for  the  defendant 
Webster's  executors. — When  Hall  got  on  the 
roister  of  the  commissioners  he  had  the  l^al 
title.  We  prefer  to  rest  the  case  on  the  principle 
that,  where  two  persons  suffdr  for  the  fraud  of  a 
third,  the  innocent  person  who  has  so  actei  that 
his  acts  naturally  led  to  the  committal  of  the 
fraud  on  the  other  innocent  person  must  suffer : 

Farquharion  Brothere  and  Co.  v.  King  and  Co.,  85 
L.  T.  &«p.  261 ;  (1901)  2  £.  B.  697. 
fC^'oftn,  £.0. — There  the  dissenting  judge  was 
an  equity  jadge.]  Carritt  v.  Betd  ana  Peraonal 
Ainanee  Company  {ubi  su/).)  was  an  altogether 
different  case.  The  tme  owner,  having  enabled 
Hall  to  hold  himself  out  as  the  owner,  cannot  set 
up  his  title  against  that  of  an  innocent  pur- 
cnasBrfrom  Hall: 

Eenderum,  and  Co.  v.  Iftlltami,  72  L.  T.  Bep.  98 ; 
(I895J 1  Q.  B.  521. 
There  is  no  anthority  and  no  reason  in  piinoiple 
for  limiting  a  power  of  sale  bo  as  not  to  inoliue 
a  power  to  mortg^e.  [Farwell,  J.— Suppose 
there  were  a  trust  for  sale.  Would  tiiat  indnde 
a  power  to  mortg^eP]  The  cases  are  not  the 
same.  [Fakwbll,  J. — Here  the  actual  property 
was  transferred,  and  therefore  it  looks  like  &  trust 
for  sale.]  Has  the  defendant  done  anything  to 
displace  his  priority  in  time  ?  What  is  sufficient 
negligcDce  for  that  purpose  P  The  facts  show 
that  Hall  was  not  a  trustee  for  sale.  It  was  a 
mere  power: 

Saiional  Provincial  Bank  of  England  v.  Jtukton, 
55  L.  T.  Bep.  458  ;  33  Ch.  Div.  1. 
There  the  priority  was  sustained  because  it  was 
held  that  the  subsequent  equity  had  notice.  The 
Conveyancing  Act  1381,  s.  55,  is  applicable  as  to 
the  receipt  for  the  consideration  mon^.  The  oaae 
against  us  as  to  that  is 

Senner  v.  Tolley,  68  L.  T.  Eep.  815. 
The  section  applies  to  every  kind  of  consideration. 
The-transfer  is  an  acknowledgment  of  the  receipt. 
The  section  must  be  applied  in  each  particular 
case.  Carritt  v.  Real  and  Personal  Advance  Com- 
pany {ubi  $up.)  is  distingniBbable  because  the 
transfer  here  was  for  full  consideration.  Where  a 
man  transfers  to  a  trustee  for  himself,  a  nominal 
consideration  only  appears ; 

Moore  v.  Norih-WMtem  Bank,  64  L.  T.  Bap.  456  ; 
(1891)  2  Ch.  599. 
Uj^ohri,  K.C,  in  reply,  referred  to  Shropthin 
Union  SaUways  and  Canal  Company  r.  Tht  Qiteen 
(ubi  sup.) ;  the  judgment  of  Lord  Macm^hten  in 
HenderMon  and  Co.  v.  WiUiam$  {ubi  $up.)i  and 
Norfkem  Countiet  of  England  Fin  IfMnraiuiB 
Company  v.  Whipp  (51  L.  T.  Bep.  806  ;  26  Ch. 
Dir.  48£f).  The  oase  of  National  Frovtnetal  .BoitJk 
of  England  v.  Jaekeon  {ubi  svp.)  has  no  application 
here.  He  also  referred  to  Ireland  v.  Hart  {86 
L.  T.  Bep.  385] ;  (1902)  1  Ch.  522),  where  Joyce,  J. 
apparently  did  not  aicreo  with  the  ruling  of  Lord 
Selbome  in  Soeiele  O^ni^raU  d$  Parit  v.  ITatter 
(54  Ii.  T.  Bep.  389;  11  App.  Gas.  20j. 
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April  24.— Farwbll,  J.  (after  stating  the 
facts).— The  qaeation  in  this  case  is  one  of  con- 
flicting equities :  the  l^al  title  is  in  Hall ; 
Webster  never  obtained  that  registration  which 
■waM  essential  under  the  Oomponiea  Ulanses  Act  1845 
to  obtaining  the  legal  -title,  nor  had  he  when  he 
requested  the  commiaatonerB  to  register  his 
mortgage  on  the  18th  March  "  a  preaent  abao- 
late  and  unconditional  right"  to  registration; 
(Nanney  t.  Morgan,  58  L.  T.  Eep.  238;  37  Oh. 
DiT.  346  ;  Ireland  v.  Hart  {ubi  tuo.).  The  qaea- 
tion, therefore,  is  whether  the  plaintiff  by  any 
act  or  default  of  his  has  displaced  the  higher 
equitable  right  given  to  h'.m  by  the  priority  of  his 
title  in  point  of  date.  It  ie  contended  that  there 
is  a  broad  general  principle,  perhapa  most  suc- 
cinctly stated  by  Aahurst,  J.  in  I/iekbarrow  v. 
JfaMm(2  T.R.  70)  that,  "wherever  one  of  two  inno- 
cent persons  must  suffer  by  the  acts  of  a  third, 
he  who  has  enabled  saoh  t^ird  nerson  to  oocasion 
the  loss  must  susttun  it."  Bnt,  to  adopt  the 
words  of  Lord  Selbome  in  Sevoell  t.  Bwdtck  (52 
li.  T.  Hep.  445;  10  App.  Gas.  81),  "it  is  often 
dangerous  to  iofer,  even  from  very  stnmg  words 
when  used  diverao  intuitu,  conolusitms  on  other 
subjects  which,  if  they  had  been  preaent  to  the 
minds  of  the  speakers,  might  perhaps  have  led  to 
tiior  being  more  guarded  or  qualified."  It  would 
serve  no  useful  purpose  were  I  to  attempt  to  go 
through  and  discuss  the  various  common  law 
cases  that  have  been  cited  to  me,  eapecially  as  in 
the  latest  case  of  Farquhanon  Brothers  and  Co.  v. 
King  and  Co.  (ubi  tup.)  there  is  a  remarkable 
conflict  of  judicial  opinion.  Bnt  I  desire  to 
express  my  reapectfal  conoDrrence  with  the 
observaticm  of  Williams,  L.J.,  where  he  aays,  at 
p.  712  of  the  Ijaw  BOT)orts,  in  that  case :  "  I 
think  that  it  ia  impossible,  in  the  face  of  various 
anthorities  on  the  subject,  to  s^  Uiat  in  every 
oaee  in  which  tiie  act  of  one  of  two  innocent 
persons  has  enabled  a  third  person  to  occasion 
iom,  tiie  first-mentioned  person  must  sustain  the 
lose.'*  It  is,  indeed,  plain  that  a  man  may  in  many 
cases  entrust  another  with  all  the  indicia  of 
ownership,  including  the  legal  title,  and  yet  not 
deprive  himself  <A  his  equitable  rights.  I  am  not 
oonoemed  to  consider  the  cases  at  common 
law,  as  this  ia  a  question  of  equities  only, 
and  it  ia  sufficient  to  refer  to  two  authorities 
to  illustrate  my  meaning.  A  man  may  transfer 
his  sharea  in  a  company  to  a  single  trustee  and 
intrust  him  with  the  certificate,  and  yet  enforce 
his  equitable  title  againat  a  petitioner  or  mort- 
gagee of  the  trustee  who  has  not  obtained  the  legal 
tit& :  {Shropthir*  Union  Bailioays  and  Canal 
OompoMy  T.  The  Queen  {ubi  sun.).  And,  again,  he 
may  cause  land  porohawd  by  nim  to  be  conv^ed 
to  a  trustee  by  a  deed  contuning  a  statement 
that  the  trustee  has  paid  the  purchase  money 
and  may  hand  over  the  deed  to  him,  and  yet 
enforce  liia  equitable  tiUe  in  a  similar  way : 
{Carritt  v.  Beat  and  Personal  Advance  Company, 
ubi  sup.).  The  principle  upon  which  these  cases 
are  founded  is  stated  by  Cairns,  L.C.,  at  p.  507  of  the 
Law  Reports,  bo  far  aa  concema  the  preaent  caae. 
He  aaya  there :  "  My  Lords :  In  the  first  plaoe, 
the  arguments  at  your  Lordshipa'  Bar  on  behalf 
of  the  reapondent  appeared  to  me  to  go  almost 
to  this,  that  whenever  you  have  an  equitable 
owner  who  is  the  abeolnba  owner — that  is  to  aay, 
entitled  to  the  whole  equitable  interest — such  a 
person  ought  not  to  have  a  trustee  at  all  holding 


[Ohah.  DtT. 

the  indicia  of  legal  ownership ;  or,  if  he  chooses  for 
his  ovm  purpose  to  have  such  a  trustee,  he  must 
be  in  danger  of  suffering  for  every  act  of  improper 
conduct  oy  that  trastee;  and  that  therefore 
if  the  peracm  entitled  absolutely  to  the  equitable 
interest  in  a  share  in  a  railway  company  chooses 
for  his  own  purpose  to  have  that  share  standing 
in  the  name  of  a  trosten  for  him,  he  will  be 
bound  not  merely  by  a  valid  legal  transfer  of  that 
share  by  the  trnatee,  but  by  any  equitable  dealing 
or  contract  which  the  trustee  may  choose  to  enter 
into.  My  Lords,  that  ia  a  very  serious  proiKiai- 
tion.  It  goes  not  merely  to  shares,  but  it  goes  to 
land,  and  to  every  other  species  of  property,  and 
it  goes  to  say  tnat,  whereas  there  is .  a  large, 
well-known,  recogniaed,  and  admitted  system  of 
trusts  in  this  country,  that  system  of  trusts  is  to 
be  cut  down  and  moulded  and  reduced  to  this, 
that  it  is  to  be  a  system  applicable  only  to  infants, 
married  women,  or  persona  with  limited  interests ; 
and  that  wherever  the  limited  interest  has  ceased 
and  the  eqaitable  interest  has  become  entire  and 
complete  vrithoat  any  limit,  tiiere  the  equitable 
owner  ia  under  some  measure  of  obligation  with 
refi^d  to  hia  duty  of  watching  his  tmstee,  an. 
obligation  which  does  not  lie  upon  a  limited 
owner.  I  find  no  authori^  for  such  proposition, 
and  I  feel  satisfied  that  your  Lordships  will  not 
be  diaposed  to  introduce,  for  the  first  time,  that 
as  a  rule  of  law."  And  he  continues,  at  p.  509 : 
"  Then,  my  Lords,  in  the  fourth  place  this  cir- 
cumstance waa  relied  upon,  that  the  cestui*  que 
trust  had  allowed  the  trustee  to  have  posaesaion 
of  the  certificates  of  the  shares.  Now,  the  cer- 
tificate of  a  ahai-e  or  atock  of  a  railway  company 
is  merely  a  solemn  affirmation,  under  the  seal  of 
the  company,  that  a  certun  amount  of  shares  or 
stock  stands  in  the  name  of  the  individaal  men- 
tioned in  the  certificate.  Undonbtedly  the  stock 
^d  stand  in  the  name  of  Mr.  Holyoake.  H I  am 
r^ht,  the  directors  were  justified  in  having  it  in 
his  name,  and  they  were  also  ins^fied  in  giving 
him  the  cerUficates,  which  did  no  more  than 
tell  that  which  any  person  would  have  found 
ont  by  looking  at  their  books — namely,  that 
the  stock  stooa  in  hia  name."  On  the  other 
hand,  it  is  equally  well  settled  that  if  a  man 
hands  over  the  indicia  of  title  to  a  third 
pOTSon  for  the  purpoae  of  enabling  that  person  to- 
raise  money  either  for  his  own  benefit  (Perry- 
Serriek  v.  Attwood,  ubi  sup.)  or  for  ttie  benefit  of 
the  principal  (Broeklesby  v.  Temperance  Permanent 
BuUding  Society,  ubi  eup.),bnt  with  a  limit  on  the 
amount,  the  lender,  being  ignorant  of  such  limits 
is  entitied  to  a  charge  for  the  whole  amount 
advanced,  although  it  exceed  the  limit.  It  is 
sufficient  to  read  one  passage  in  the  judgment  of 
Lord  Haoni^hten,  at  p.  184  of  the  I^w  BqKffta. 
He  says :  *'  A  person  places  his  title  deeds  under 
the  control  of  an  agent,  and  inatructs  the  agent 
verbally  to  procure  for  him  a  certun  sum  by 
means  of  tiiose  deeds.  The  agent  then  obtains 
from  a  banker  on  the  security  of  the  deeds  an 
advance  in  exzeaa  of  the  amount  which  the  prin- 
cipal directed  or  intended  him  to  ratae  and  mis- 
appropriates the  difference.  Who  ia  to  bear  the 
loss  ?  Is  the  principal  to  suffer  for  the  fraud  of 
his  agent,  or  the  banker,  who  on  the  invitation  of 
the  principal  has  dealt  in  good  faith  with  the 
agent  in  the  very  matter  intrusted  to  his  t^^ency  ? 
It  would  seem  to  be  in  accordance  with  common 
aense  that  the  loss  should  fall  upon  the  principaL 
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Ko  antiioritr  has  been  prodnoed  to  the  contrary, 
and  the  judgment  under  appeal  is  in  accordance 
with  the  prinoiple  of  thn  dedeion  in  P&rry-Herrick 
T.  Attwood  (ubi  9up.),  thongh  the  facte  of  the  two 
cases  are  different.  The  principle  laid  down  in 
I'0Try-Herrick  t.  Atitcood  seems  to  be  this :  If  a 
person  permits  title  deeds  which  belong  to  his 
secoritj  to  be  dealt  with  for  the  purpose  of 
creating  a  preferential  chaise  of  a  definite 
amount  and  the  limit  is  ezce^ed,  he  cannot  as 
against  innocent  third  piirties  who  have  advanced 
their  money  without  notice  of  the  limit  complain 
that  the  authority  which  be  gave  has  been  exceeded 
in  that  respect.  Perry-Herriek  v.  Atttnood  was 
not  a  case  cd  agency,  but  it  seems  to  me  that  the 
principle  is  equally  applicable  in  a  case  of  that 
sort."  The  principle  underlying  these  cases  ia  that 
the  man  possessed  of  the  prior  equi^  cannot  be 
deprived  of  that  equify  unless  he  has  been  guilty 
of  some  negligence  but  the  word  "negligence" 
imports  the  neglect  of  some  duty  towanls  the 
person  injured:  (Svoan  v.  North  Britiak  Aut' 
irdUuian  Compavy  Limited,  2  H.  &  G.  175). 
A  man  is  entitled  to  deposit  his  deeds  with  his 
solicitor  or  banker,  or  to  send  his  oerUficates  to 
his  broker,  or  to  vest  his  property  in  the  name  of 
another  penon  and  hand  him  the  title  deeds 
without  thereby  giving  rise  to  any  implication 
inconsistent  with  his  own  beneficial  title.  Because 
bis  acts  are  in  accordance  with  the  common 
UB^^  of  mankind,  and  no  other  member  of  the 
communitytherefore  is  entitled  to  allege  that  such 
a  course  of  action  contained  any  invitation  to  him 
to  act  from  which  a  duty  to  him  oonid  be  inferred. 
But  the  course  of  action  above  mentioned  is  also 
oonsiatoit  with  an  intentioB  that  tho  perstm  to 
whom  the  indieia  ol  title  are  intnuted  should  deal 
with  them.  If  cmce  there  ia  proof  or  admission 
that  suoh  was  the  intention,  then  tiie  case  falls  to 
be  decided  in  accordance  with  the  principles 
governing  the  cases  of  authority  given  to  an  agent. 
The  owner  comes  then  under  aduty  to  the  persons 
whom  he  intends  to  act  on  such  authority  to  give 
t^em  noti.?e  of  any  limit  that  he  places  on  the 
authority  which  he  has  by  his  own  act  made  appa- 
T^tly  co-extensive  with  absolute  ownership. 
7hat  disposes  of  Kr.  XJpjohn's  argument  that  the 
cases  of  Perry- Herriek  v.  Attwood  and  Srochleaby 
V.  Temperance  Permanent  BuHding  Socieiy  {ubi 
tup.)  and  that  class  of  cases  are  confined  to  an 
excess  of  the  limit  of  borrowing,  and  do  not 
extend  to  a  mortgage  when  the  authority  is  only 
to  sell.  The  authority  which  the  owner  has  given 
oan  only  be  limited  by  the  indicia  of  property 
which  be  has  given ;  t^e  particular  authority 
proved  or  admitted  is  necessary  in  order  to  make 
the  case  one  to  which  the  principles  of  agency 
apply  at  all.  But  when  once  yon  have  that  the 
owner  is  found  to  have  given  the  vendor  or  bor- 
rower t^e  means  of  representing  himself  as  the 
benefi.(»al  owner,  the  case  becomes  one  of  actual 
authority  apparently  equivalent  to  absolute 
ownership  and  involving  the. right  to  deal  with 
the  property  as  ownw,  and  any  limitation  on  this 
generality  must  be  proved  to  have  been  bionght 
to  the  knowledge  of  the  purchaser  or  mortgagee. 
Then  it  is  urged  that  Hall  became  a  trustee  for 
sale  when  the  bond  was  transferred  to  him,  and 
that  a  tmst  for  sale  does  not  authorise  a  mort- 
gage. But  it  was  the  unnecessaiy  transfer  of 
the  legal  title  to  him  that  enabled  him  to  deal 
with  the  bond  as  owner,  and  the  principles  which 
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I  hava  stated  are  equally  applicable  whether  the 
dishonest  vendor  or  mortg^or  has  the  l^al  title 
as  a  trustee  or  not.  The  gist  of  the  ease  is  that 
the  real  owner  has  investM  the  dishonest  vendor 
or  mortgagor  with  all  the  indieia  of  title  as  abscdute 
owner  for  the  purpose  of  enabling  bim  to  deal 
with  the  property,  but  in  a  limited  way  only ; 
whether  the  trust  was  to  sell  only  or  to  mortgage 
only  is  immaterial  if  the  mortg^ee  or  purchaser 
had  no  notice  of  the  existence  of  any  trust  at  alL 
Further,  there  is  another  class  of  cases  distinct 
from  the  cases  of  authority  or  agency  which  do 
fall  under  the  general  principle  that  I  have 
cited  from  LicJtbarraw  v.  Maton  {ubi  «up.},  and 
which  are  cases  of  pure  estoppel.  If  the  owner 
of  property  clothes  anothef  person  with  the 
apparent  ownership  and  right  of  disposition 
thereof  by  not  merely  transferring  it  to  him.  but 
also  by  acknowledging  that  the  transferee  had 
paid  him  the  consideration  for  it,  he  ia  estopped 
from  asserting  his  titie  as  against  a  person  to 
whom  such  third  party  has  disposed  of  it,  and  who 
took  it  in  good  faith  and  for  value.  Siee  v.  Rica 
(2  Drew,  73)  is  a  good  illustration.  If  a  ma& 
acknowledges  that  lie  has  received  the  whole 
of  the  purchase  money  from  the  person  to 
whom  he  transfers  the  property,  he  "volun- 
tarily arms  the  purchaser  with  the  means  of 
dealing  with  the  estate  as  the  absolute  legal 
and  equitable  owner  free  from  any  shadow  of 
incumbrance  of  adverse  equity  "  (p.  83),  and  he 
cannot  be  heard  to  say  that  be  never  in  fact 
received  suoh  purchase  money.  It  makes  no 
difference,  in  my  opinion,  whether  that  acknow- 
ledgment is  made  before  the  passing  of  the  Con- 
veyauoiBg  Act  on  a  oonveyanee  oi  land  by  the 
reonpt  o&nse  in  tiie  body  of  the  deed  and  the 
indorsed  memoruidam ;  or  unce  ib»  Act  by  the 
former  only,  or  in  a  statutory  transfer  by  the  state- 
ment in  the  statutory  form  that  the  mon*y  haa 
been  paid.  The  statutory  form  is  given  in  the 
schedule  to  the  Act  as  the  effectual  mode  of 
transfer,  and  the  Act  requires  that  the  tme  con* 
sideration  should  be  stated.  It  would  be  disastrous 
now  to  hold  that  these  forms,  which  have  been  ns^ 
for  years,  are  not  fully  effectual,  but  that  they 
require  to  be  supplemented  by  a  conveyancing 
receipt  clause.  There  is  nothing  adverse  to  this 
in  the  case  of  Carritt  v,  Beal  and  Personal  Advance 
Company  {tibi  tup.).  In  that  case  the  purchaser 
on  completion  took  the  conveyance  of  hmd  to  a 
trustee  tor  himself ;  the  purchaser's  name  did  not 
appear  on  the  conveyance,  but  the  purchase  money 
was  stated  to  have  beeu  paid  by  the  trustee. 
Cbitty,  J.  held  that  this  statement  did  not  involve 
any  representation  that  the  trustee  had  paid  for 
the  property  oat  of  his  own  money.  But  the 
decision  does  not  extend  to  a  case  where  the 
owner  himself  conveys  in  consideration  of  the 
payment  of  the  punmse  money  to  himself  by  the 
transferee.  The  distinctioa  is  obvious.  The  mere 
statement  that  the  purchase  money  has  been  paid 
by  the  transferee  is  consistent  witb  such  payment 
having  been  made  out  of  trust  moneys  in  his 
bands  belonging  to  a  third  person ;  but  it  ia 
not  consistent  with  absolute  nonpayment  There 
is  no  contradiction  of  the  deed  in  saying  that  the 
purchase  money  was  paid  by  him  out  of  s^me 
third  person's  money.  There  is  a  direct  contra- 
diction  in  saying  that  it  was  never  in  fact  paid  at 
all.  In  this  case  the  plaintiff  trausferred  the 
whole  legal  title  to  Hall,  for  the  purpose  of 

Digitized  by  Google 


BXHMIB  V.  WSBSTKB. 


Jnne  7,  1902.] 


THE  LAW  TIMES. 


[Vol.  Lxxxvi.— 495 


Chan.  Div.] 


enabling  him  to  sell,  a.nd  he  executed  a  transfer 
which  stated  that  Hall  had  paid  bim  tbe  con- 
sideration. He  was  fnlly  aware  of  this,  and  bis 
letter  of  the  28th  Feb.  appears  to  point  to  an 
intention  on  his  part  that  Hall  should  raise  money 
on  tbe  bond,  but  I  do  not  think  it  fair  to  laj  much 
stress  on  that  letter,  as  the  plaintiff  was  not  cross- 
examined.  Bub,  however  tbe  case  is  regarded,  as 
one  of  ^neral  authoritj  with  no  limit  brought  to 
the  notice  of  tbe  mortgagee  or  as  one  of  estoppel, 
the  plaintiff,  in  mj  opinion,  fails  to  establish  the 
priority  that  he  claims.  And  his  claim  to  a 
vendor  a  lien  fails  also  on  the  aotboritiy  of  White 
V.  Wah^U  (7  Sim.  401]  and  JZice  t.  Sice  (ubi 
sup.).  There  must  thoefore  be  the  usual  jadg- 
ment  for  redemption.  The  bond  is  to  be  trans- 
ferred, pending  rademption,  into  the  joint  names 
of  tbe  plaintiff  and  one  of  tbe  defendant's 
executors,  and,  as  tbe  whole  difficulty  has  arisen 
through  Hall's  rascality,  his  trustee  must  paj  all 
the  coats  at  the  action. 

SoUmtors :  ff.  W.  Benniekar-Banee ;  WUliam- 
son,  HiU,  and  Co, 


Friday,  May  2. 
(Before  Fabwblx^  J.) 

RipLET  tj.  Abthuh  and  Co.  (a) 

Attachment — Pateing  f>S — Action  for — Default  of 
pleading — Injunction — Alleged  breach — Estoppel. 
The  plaintiff  hrought  an  action  againet  the  defen- 
dants  for  an  injunction  to  restrain  them  from 
pasting  off  good*  alleged  to  be  a  colourable  imi- 
tation of  those  of  the  plaintiff's  manufacture. 
The  defendants  made  default  in  pleading,  and 
the  injunction  was  granted  in  due  course.  Later 
it  appeared  that  a  similar  article  to  that  com- 
vlained  of  was  being  piU  npm  the  market  by 
If.,  for  irAom  the  defendants  were  acting  as  agents 
for  sale.  On  a  motion  for  attainment  of  the 
defendants  for  breach  of  the  tttjuneiion  no  direct 
evidence  was  forthcoming,  and  the  case  was 
Tested  on  admistionM  by  the  defendants  {which 
the  court  held  to  be  insuffieieni)  and  on  the  fad 
that  the  defendants,  having  allowed  judgment  to 
go  against  them  by  default,  were  estopped  from 
eaying  that  the  goods  complained  of  were  not  an 
imitation  of  those  of  the  plaintiff's  manu- 
facture. 

Held,  that  in  these  circumstances  an  attachment 

could  not  issue. 
TThis  was  a  motion  for  the  attachment  of  John 
Stevenson  Stubbs,  who  was  the  sole  partner  in  the 
defendant  firm. 

On  the  10th  Aug.  1900  tbe  plaintiff  had  issued 
a.  writ  against  tbe  firm,  claiming  an  injanction  to 
restrain  them  from  selling  or  offering  for  sale 
any  laundry  bine  not  being  of  tbe  plaintiff's 
manufacture  so  got  up  or  arranged  for  sale  as  to 
induce  the  beUefor  enable  others  to  represent 
that  the  laundry  blue  so  sold  or  offered  for  sale 
'was  of  the  plaintiff's  manufacture,  or  in  any 
manner  representing  that  any  bine  not  of  the 
plaintiff's  mann&oture  was  "  Oral  Blue,"  or  blue 
of  the  plaintiffs  manufacture.  A  statement  of 
claim  was  delivered  in  dne  course  in  this  action, 
but  the  defendant  firm  failed  to  put  in  a  defence, 
and  on  the  2nd  March  1901  judgment  was 
obtained  in  the  action  in  default  of  pleading 
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practically  in  the  terms  of  the  writ  above  men- 
tioned. 

The  blue  of  which  the  plaintiff  complained 
was  known  as  "Bobby  Blue,"  and  sold  by. 
the  defendant  under  a  certain  get-up  which 
tbe  plaintiff  alleged  to  be  a  colourable  imita- 
tion of  the  get-up  of  his  "Oval  Blue."  A 
copy  of  the  said  judgment,  with  the  usual 
warning  as  to  neglect  to  obey  the  same  indorsed, 
was  served  upon  Stubbs  personally  on  the 
8th  March  1901.  In  Sept  1901  the  plaintiff 
discovoed  that  this  *'  Bobby  Blue  "  was  again  pnt 
upon  tbe  market  under  practioally  the  same  get* 
up,  and  was  sold  by  W.  Q.  Nizey,  a  manufacturer 
of  black  lead,  and  that  Stnbba  had  been  engaged 
by  Nixey  to  push  the  sale  of  such  blue.  The 
plaintiff  thereupon  endeavoured  to  obtidn  evi- 
dence from  shopkeepers  and  others  to  enable 
him  to  move  for  the  attachment  of  Stubbs, 
but  was  unable  to  do  so,  the  shopkeepers 
fearing  that  they  might  thereby  become  mixed 
up  in  litigation  or  involved  in  disputes  between 
rival  manufacturers  with  both  of  whom  they 
dealt.  The  defendant  Stubba  had,  in  the  course 
of  the  proceedicgs,  made  certain  statements  to 
the  clerks  of  the  plaintiff's  solicitors  and  others, 
and  in  these  circumstances  tbe  motion  for  attach- 
ment was  rested  on  such  statements,  and  on  the 
fact  that,  Stubbs  having  allowed  judgment  to  go 
against  him,  it  was  not  open  to  him  to  say  that 
the  blue  compluned  of  in  the  action  was  not  an 
imitation  of  the  plaintiff's  goods. 

Butcher,  K.C.  and  /.  F.  Waggett  for  the  motion. 
— A  judgment  by  consent  or  in  default  is  aa 
effective  aa  an  estoppel  or  a  judgment  in  a  con- 
tested case : 

Be  South  American   and  Mexican  Company ;  Sx 
partti  Bank  of  England,  71  L.  T.  Bep.  594 ; 
(1895)  1  Ch.  37  ; 
Snnngton  v.  Levy,  23  L.  T.  Bap.  595 ;  L.  Bap.  6 
C.  P.  ISO. 

If  the  defendant  had  the  opporfconify  of  oon- 
troverttng  the  matter,  it  ia  the  same  as  if  he  had 
actually  controverted  it : 

Honstan  v.  Slign  (ATarguu),  53  L.  T.  Bep.  870  ;  29 
Ch.  Div.  448. 

We  seek  to  show  what  it  was  that  defendant 
admitted  was  an  infringement,  and  then  that  what 
he  is  now  doing  is  an  infringement  of  the  judg- 
ment which  estops  him.   The  qasstion  is  for  tiuB 

court : 

Payton  v.  aneliing,  17  Fat  B.  635. 

Whinney,  for  the  defendant^  was  not  called 

upon. 

Fabwell,  J.  (after  stating  the  facts,  con- 
tinued :) — Now,  it  ia  said  that  this  is  sufficient  to 
enable  the  plaintiff  to  come  here  and  ask  for  the 
committal  of  the  defendant  without  giving  any 
evidence  that  he  has  brought  himself  within  the 
terms  of  the  judgment.  In  my  opinion  it  ia 
absolutely  impossible  I  can  hold  that  the  judg- 
ment that  any  particular  article  is  so  got  up 
and  arranged  as  to  constitute  a  fraudulent 
intent  and  actual  deceit  so  as  to  be  restrained  in 
general  terms  from  passing  off  snob  articles 
includes  any  particular  articles  which  may  come 
within  it  or  not  as  to  which  no  evidence  is 
adduced.  A  case  has  been  cited  to  me  to  show 
that  the  court  had,  after  argument  by  the  plaintiff 
as  the  owner  of  a  partioular  ootti^^  held  endftnce 
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admiaiible  to  show  what  cottage.  No  doaht  if 
evidence  had  been  adduced  at  the  trial  and  the 
case  adjudicated  upon  the  court  tiie  matter 
would  have  beoome  res  judieata.  But  there  is 
nothing  of  that  kind  here.  It  is  not  acooMing  to 
the  practice  of  the  court  to  constrae  a  jodgment 
and  send  a  man  to  prison  when  evidence  is  not 
admissible.  The  motion  is  entirely  misconceived 
unless  the  plaintiff  can  show  that  the  defendant 
has  contravened  the  terms  of  the  order.  I  cannot 
say  what  the  pleader  had  in  his  mind  when  he 
set  np  the  claim  as  to  passing  off.  It  is  the 
specific  article  operating  as  a  breach  of  the 
injunction  to  which  the  evidence  shoald  have  been 
directed,  showing  that  it  is  so  got  np  and  arranged 
as  to  come  within  the  terms  of  the  jadgment. 
The  plaintiff  has  not  attempted  to  do  that.  It  is 
quite  dear  on  the  affidavits  that  there  is  no 
admission  hj  the  defendant  on  which  I  can  rely. 
The  motion  therefore  mast  be  dUmissed  with 
costs. 

Solicitors :  Cheater  and  Co.,  agents  for  Niehol- 
$on  and  Pemberton,  Liverpool;  Monro,  Slack, 
and  J^pp$,  agents  for  J.  Watson,  LiverpooL 


Friday,  May  2. 
(Before  Fabwbll,  J.) 
Be  Telfaib  ;  Oabbiogh  v.  Babclat.  (o) 
Will — Conttruction — GH/t  of  ineomt  to  two  persont 
"  to  that  each  ahall  receive  half  during  their 
lives  " — €Hfi  over — Death  of  one  person — Implied 
gift  to  tho  other. 

By  hit  toill  a  teatator  gave  the  income  of  hia  resi- 
duary estate  to  E.  W.  G.  and  H.  H.  O.  "in  equal 
paria — that  ia  to  say,  that  they  shall  each  receive 
the  half  amount  of  the  interest  during  their 
natural  lives.'"  After  "  their  deaths  "  the  income 
totu  given  over  to  other  persons. 

Beld,  that  on  the  death  o/S.  W.  Q.,  H.  H.  O.  tooh 
by  implication  the  in^me  of  the  whole  fund 
during  her  life. 

Thb  testator,  Charles  Bobert  Telfair,  late  of 
Cheltenham,  by  his  will  made  the  18th  An^. 
1869,  after  revoking  all  prior  wills,  directed  his 
real  and  personal  estate,  after  payment  of  his 
debts  and  loneral  expenses,  to  be  sold  and  the  pro- 
ceeds invested  on  the  secarities  therein  mentioned. 
And  he  continued : 

Tbe  iatereat  doe  on  snob  eeonritiM  is  to  be  paid  to 
my  widow  for  and  dnrng  tbe  term  of  her  sataral  lif«. 
After  ber  death  this  iotereat  it  to  be  paid  to  my  tiaters' 
in-law,  Bliztbeth  Walcob  Graat  and  HngUna  Houston 
Oarriooh,  in  eqoal  parts-— Uiat  Is  to  say,  tiiat  they  ahall 
eaob  reoeive  the  faalf  amonst  of  the  Intereet  dnriag  their 
natoral  lives.  After  tbeir  deaths  this  interest  is  to  be 
imid  to  Williamiaa  Johan  Gartiooh,  my  wife's  nieoe, 
dnrioff  her  natoral  life.  And  after  her  death  this  interest 
is  to  be  paid  to  Eapbamia  Glarrioab,  another  of  my  wife's 
nieoea,  during  ber  natnial  life.  And  after  her  death 
...  my  will  is  that  all  the  seoorities  beoome  the 
pr<n>srty  <^  the  Ik^al  Katiooal  Lifeboat  Inatitation  of 
England. 

And  he  appcnnted  his  iridow  and  B.  Telfiur 
exeentora  of  nis  will. 

The  testator  died  on  the  8th  Oct  1870,  and  his 
will  was  duly  proved  by  the  widow  alone  on  the 

28th  Nov.  1870.   Elizabeth  Walcot  Grant  died 
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on  the  IStb  Dec.  1889,  and  the  widow  <»  the  2lBt 
Sept.  1901. 

In  these  ciroomstanoea  a  STunmons  was  taka 
out  by  Hnghina  Houston  Gknriooh  a^uast  the 
widows  executors,  Williamina  Johan  Ganiocli, 
and  the  Lifeboat  Institution  as  defendants,  asking, 
among  other  things,  whether,  according  to  tne 
tme  construction  of  the  will  and  in  the  evoits 
which  had  happened,  she  was  entitled  dnring  her 
life  to  the  whole  of  tbe  inoome  of  the  randnazr 
estate. 

W.  A.  Peek  for  the  summons.-— The  whole 
question  is  what  in  the  circumstances  tbe 
plaintiff  is  now  tenant  for  life  of.  I  submit  that 
she  is  entitled  to  the  whole  income  of  the  fond 
during  her  life : 

Vangban  Hawkfais  on  Wills,  p.  202 ; 
■  Tuclcerman  v.  Jefferies,  4  Bac  Abr.  467;  11  ^led. 
lOS; 

Malcolm  v.  Martin,  3  Bro.  C.  C.  49  ; 
ArmttTong  v.  Eldridge,  3  Bro.  C.  C.  214. 
The  more  recent  cases  are : 

Pearce  v.  Bdmeadei,  3  T.  A  CoU.  246 ; 
ReRichenon;  Scatsf  v.  ffeyhoe,  69  L.T.Bep.590; 

(1893)  3  Cb.  146; 
Be  Buller  ;  BuUer  v.  Oibeme,  74  L.  T.  Bep.  406. 

Maroy  and  Rahertwon-Maedonald  for  the 
defendants  other  than  the  Lifeboat  Listitatioii.— 
The  defendants  tiie  widow's  executors  or  the 
dftfendant  WilUamina  Qanioch  are  entitled  to  hiU 
the  inoome  during  the  life  of  tbe  plaintaJE : 
WiOt  T.  WiUt,  L.  Bep.  20  Eq.  342. 
Pearson  for  the  Lifeboat  Institution.— There  ia 
no  gift  over  during  the  itlaintifTs  life,  and  tbeie- 
fore,  if  there  is  not  an  intestacy,  my  clients  an 
entitled.  WUU  r.  WitU  and  Armstrong  v. 
Eldridge  (vhi  eup.)  an  both  distingaishabte. 

FABWEm  J.— I  have  come  to  the  oonelnnon 
that  tbe  pkuntiiTs  contention  is  right,  althon^ 
tbe  will  is  open  to  various  oonstniotions.  I  think 
the  tme  view  is  as  suggested  in  the  argnment, 
that  the  interest  which  is  dealt  with  is  whole 
throughout,  and  that  different  generatioDs  are 
provided  for  in  <fue  order.  First  it  is  to  the 
widow  for  life,  then  the  entire  interest  is  to  the 
sisters-in-law,  and  then  after  their  deaths  the 
entire  interest  goes  again  to  the  nieces  in  succes- 
sion,  and  after  their  ifeaths  there  is  a  gift  over. 
Now,  the  words  are  somewhat  carious.  It  is  not 
after  the  death  of  the  widow  to  pay  merely  to  "  my 
sisters-in-law  in  equal  parts,"  but  it  goes  an.  that 
each  was  to  receive  a  half  during  uieir  natural 
lives,  and  after  their  deaths,  Slc.  Without  going 
through  the  cases,  it  is  established  by  variooe 
anthoritaes,  as  laid  down  by  Lord  AUnger.G3. 
in  Pearee  v.  Edmeades  (u&t  sup.),  that  "  if  in  a 
will,  after  words  creating  a  devise  to  two  in 
common,  you  find  by  other  words  that  the  devise 
over  is  only  to  take  effect  after  the  death  of  both, 
the  effect  of  that  is  to  control  the  former  words." 
I  do  find  here  that  tbe  whole  is  to  go  over  on  tbe 
death  of  both.  The  court  straggles  agiunet  an 
intestacy,  so  that  it  cannot  be  given  to  reudm 
if  on  a  fair  readingthere  ia  an  i  mplied  gift  of  the 
whole  interest  to  Williamina  sfter  the  deaths  of 
both.  I  read  the  words,  "  equal  parts — that  is  to 
say,  that  they  shall  each  receive  the  half  amount 
of  the  interest  during  their  natural  lives,"  as 
really  being  a  sort  of  qualification  and  not  to 
indicate  an  ordinary  tenancy  in  common.  Thfr 
I  real  gift  is  to  the  two  sisters-in-law,  naming 
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them,  and  then  the  words  which  follow  are  only 
an  explanation  o(  what  ie  to  happen  dnrioK  the 
livee  of  both,  and  he  then  gives  the  entire  interest 
after  the  deaths  of  both ;  so  that  there  ie  an 
implied  gift  to  the  sorriTor,  and  the  expluiatory 
voraa  ne  intended  only  as  an  explanation  of  the 
term  **  dnriag  tlie  Uvea  of  both.  As  to  snch  a 
reading,  there  ia  ample  authority  in  Ute  jndg- 
ments  of  the  Lord  Chancellor  in  Armatronfj  v. 
Eldridge  («bt  nip.)  and  of  Lord  Abinger  in  the 
case  above  referred  to.  Jeesel,  U.B.  in  WiUa 
T.  Wills  (ubi  ntp.)  did  not  mean  that  the  residue 
in  the  will  went  at  once  to  the  children  of  the 
tenants  for  life.  So  here  the  nieces  take  only 
subject  to  the  interests  of  the  sisters-in-law.  Bnt 
whether  the  will  would  bear  that  meaning  or  no, 
I  think  the  testator  intended  that  the  snrrivor  cif 
the  sisters-in-law  should  take  the  wh^  income 
for  her  life. 

Solicitors  :  Seaih  and  Hamilton,  agents  for 
Tieehurtts,  M'llqvham,,  and  WyeUt,  Cheltenham ; 
Crotodert,  Vizard,  and  OWum ;  Clayton,  5ons, 
and  Far  gut. 


Friday,  April  Z5. 
(Before  Fabwbll,  J.) 
Hatob,  Ac,  or  Bbadfobd  and  othkbs  v. 

FBBBABD  AND  THB  UbBAH  DiBTBIOT  OO  UNCIL 
OF  SHIPlJIT.(a) 

Practice  —  Action  for  inteiference  with  water 
n»pp2u — Interloeutory  ai^lication  for  an  order 
for  juainiifft  to  enter  upon  and  mahe  exeava- 
Hont  in  defendanCg  land — Ajiplication  refuted 
for  an  action  to  retrain  interjerenee  with  the 
pJaiutiffe'  water  supply. 

The  plaintiffs  applied  by  motion  for  an  order 
permitting  them  to  enter  upon  the  defendants' 
Xamd  in  order  to  tnspee<  a  oertain  tht^,  and  if 
nee«ssat7  rink  other  shafts  for  the  purpose  of 
oMcurtaming  whether  water  which  came  to  the 
surface  at  a  certain  spring  flowed  underground 
in  a  known  and  defined  channel. 

Seld,  without  deciding  whether  the  plaintiffs  might 
or  might  not  be  entitled  to  make  the  neceisary 
inspection  and  ettcavattonj  at  some  time,  that 
there  was  no  student  evielenee  to  justify  the 
eottri  in  making  any  order  on  the  motion. 

ICOTXOH  for  an  order  lihafi  tiie  plaintiffs  might 
enter  upon  oertain  lands  of  the  defendants,  and 
inrtionuurly  Uiat  portion  of  the  said  land  in  the 
possession  of  the  defendant  oonnoil,  and  that 
thejr  might  be  aathorised  to  make  the  necessary 
experiments  and  obserrations  upon  the  said  land 
for  the  purpose  of  ascertaining  whether  or  not 
the  waters  which  prerionsly  issued  at  a  spring 
known  as  the  Sweet  Well  Spring  before  so  issuing 
flowed  in  a  definite  nnderground  channel,  or  that 
such  further  or  other  directions  might  be  given 
to  enable  the  plaintiffs  to  obtain  the  necessary 
evidenae  in  support  of  certain  allegations  in  the 
statement  of  claim  to  the  effect  that  the  said 
water  flowed,  in  a  defined  channel,  and  that  the 
defendants  had  wroi^ffaUy  diverted  the  plaintiSs' 
-water  supply. 

It  was  alleged  by  the  statement  of  claim  that 
the  plalntaft  oorporation  were  the  owners  of  a 
mill  and  premises  known  as  Sonnydale  Mill, 

U»)  B«porwd  bj  W.  VuMTUiit  Ball,  Esq.,  BMTlater«»-L«w. 


situate  at  the  ianction  of  two  streams  known  aa 
the  Bradap  Beck  and  Fenny  Shaw  Beck,  which 
joined  together  to  form  the  Morton  Beck,  and 
upon  the  banks  of  the  Bradan  and  Morton  Becka 
respectively.  The  water  in  the  Bradnp  Beck  waa 
used  for  workinf^  the  mill 

The  otiur  plaintiffs  were  interested  dther  aa 
riparian  owners  or  otherwise  in  the  continued 
supply  of  water  to  the  Morton  Beck. 

It  was  also  allied  that  the  defendant  William 
Ferrand  was  the  owner  and  occupier  of  an  allot- 
ment of  moorland  called  the  Morton  Moor, 
upon  which  a  raring  known  as  the  Sweet  Well 
Spring  rose  and  flowed  by  means  of  a  stream 
known  as  the  Sweet  Well  Dyke  into  the  Sunny- 
dale  Reservoir  on  the  Bradap  Beck. 

In  the  year  1900  the  defendant  Ferrand  entered 
into  an  arrangement  with  the  Shipley  Urban 
District  Council  under  which  he  granted  per- 
mission to  them  to  sink  certain  shafts  or  wells  on 
his  land  in  close  proximity  to  the  spot  where  the 
waters  of  the  Sweet  Well  Spring  flowed  to  the 
surface.  Shafts  having  been  sunk  in  pursuance 
of  this  agreement,  the  waters  were  diverted. 

The  pwiutafCs  claimed  (tnter  alta)an  injanotion 
to  restrain  this  diversicm  of  water. 

The  defendants  by  their  d^ence  pleaded  (inter 
alia)  that  the  water  in  question  had  never  flowed 
in  a  defined  channel  before  it  reached  the  Eurfaoe, 
bat  that  it  percolated  underground  by  undefined 
and  undefinable  and  unknown  and  unascertained 
and  unascertainable  channels,  and  not  otherwise. 

The  plaintiffs  applied  to  the  court  by  way  of 
motion  to  obtain  an  order  to  the  effect  above  set 
out,  in  order  to  establish  the  fact  that  the  said 
water  flowed  in  a  defined  channel. 

Affidarits  were  filed  which  showed  that  mere 
inspection  of  the  defendant  council's  works,  which 
had  been  permitted,  waa  not  sufficient,  and  that 
the  flow  of  water  into  the  shaft  from  the  well 
was  about  220,000  gallons  per  diem,  by  wfaloh 
amount  the  daily  flow  of  water  in  the  becks  waa 
diminished. 

Buchmatter,'K.G.  and  Aualen-Cartmell  for  the 
plaintiffs. — The  main  question  for  decision  in  this 
case  is  whether  the  water  from  the  Sweetwell 
Spring  is  water  which  percolates  through  the  soil 
in  an  undefined  channel,  or  whethnr  it  flows  in  a 
defined  channel  underground.  If  the  plaintiffs 
can  establish  that  it  flowed  in  a  defined  channel, 
ther  are  entitled  to  sneceed.  Engineers  say  that 
witoout  experiments  it  is  impossible  to  deddsthe 
question;  said  for  the  purpose  of  making  such 
experimoats  the  plaintiffs  require  toenter  upon  the 
defendants'  land  and  make  experiments  in  their 
existing  shaft,  and  if  necessary  sink  shafts  them- 
selves higher  up.  It  may  be  necessary,  in  order 
to  can7  out  the  experiments,  to  remove  a  rabble 
wall,  bat  that  can  be  done  without  permanent 
injury  to  the  defendants.  [Fabwell,  J. — What 
is  the  defendants'  objection  P  An  issue  of  this 
kind  being  raised,  if  the  parties  go  to  trial,  and 
it  is  found  necessary  to  direct  experiments  to  be 
made,  they  may  have  to  be  earned  out  at  the 
defendants*  expense.] 

Butcher,  K.G.  and  A.  P.  Longstaffe  for  the 
defendants. — It  is  submitted  that  there  are  three 
objections  to  an  order  being  made  in  the  terms  of 
the  motion:  (1)  The  court  has  no  jurisdiction  to 
make  any  such  order.  The  notice  of  motion  does 
not  refer  to  inspection ;  the  plaintiffs  are  merely 
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«ndeaTonriDg  to  manufacture  evidence.     lb  is 

Srovided  hy  Order  L,,  r.  3.  that  the  ooart  may 
irect  inspection  of  any  pvopertj  or  thing  being 
the  subject  of  a  cause  or  matter.  The 
alleged  defined  channel  is  not  tiie  subject-matter 
of  this  action.  Farther,  that  rule  gives  the  court 
no  power  to  order  excavations  in  a  case  of  this 
kind,  although  it  is  true  that  the  court  has  power 
to  allow  excavations  for  the  purpose  of  inspecting 
a  known  thing,  audk  as  a  drain : 

Lunib  V.  BMumont,  51  L.  T.  Bep.  197 ;  27  Ch.  Div. 
356. 

There  hemg  no  power  under  the  ezUitiDg  rules,  it 
is  also  dear  that  the  court  has  no  general 
jnrisdiction : 

ffinoTT.  BsnwU,  1  De  Q.  F.  &  J.  529. 

(2)  In  the  second  place,  if  leave  is  granted  to  the 
defendants  to  make  excavations  where  they  please, 
irreparable  damage  may  be  done  to  the  defen- 
dants* property.  [Fabwbll,  J. — But  the  plain- 
tiffs are  substantial  people  ]  (3)  The  third  and 
most  important  point  is  that  the  fact  of  the 
plaintiffs  seeking  to  make  them  experiments  and 
'excavations  is  proof  that  the  watw  flows  in  no 
known  or  defined  channel  wiUiin  the  meaning  of 
ihe  deoision  in  Chaaemore  v.  Richards  (33  L.  T. 
Bep.  O.  S.  350  ;  7  H.  L.  C.  349).  It  is  essential  that 
the  channel,  whetberabove  or  below  ground,  should 
be  known  and  defined,  and  if  the  nature  of  the 
flow  of  water  caniiot  be  ascertained  br  inspection 
or  by  reasonable  diligence,  it  cannot  be  said  that 
the  channel  is  known.  There  are  no  English  cases 
upon  the  meaning  of  the  words  "  defined "  or 
*' Known,"  but  certain  Irish  cases  throw  light  upon 
the  question.  Tbus,  in  Black  v.  Ballymena 
Tovm$h.ip  Commisaionert  (17  L.  Bep.  Ir.  459)  it 
was  held  that "  defined  "  means  a  contracted  and 
bounded  channel,  although  the  conrse  of  the 
elxeam  may  be  undefined  by  human  knowledge. 
It  was  also  held  that  '*  known  "  means  the  know- 
ledge,  by  reasonable  inference,  from  existing  and 
obaerved  facts  in  the  nattu*al  or  pre-sxisting  con- 
dition of  the  surface  of  the  ground.  It  waa  held 
in  Ewart  v.  Belfast  Poor  Law  Guardians  (9  L. 
Bep.  Ir.  172)  that  altbough  water  flowed  snbter- 
raneoosly  in  a  channel  which  waa,  and  by  exoava- 
tim  oonld  have  been  ascertained  to  be  defined, 
tiie  principle  of  Ckasemore  t.  Bichards  (ubi  tup.) 
applied,  as  the  channel  was  not  known. 

Buehmaster,  K.C.  in  reply. — On  the  question  of 
jnrisdiction  it  is  submitted  that  this  case  is 
governed  by  Lumb  t.  Beaumont  {ubi  suo.).  The 
question  there  was  bow  the  defendants  wei*e 
using  their  property;  here  tbe  plaintiffs  also  seek 
to  find  out  now  the  plaintiffs  are  using  their  land. 
The  case  of  Black  v.  BaUymena  Toionship  Com- 
misaionert  (ubi  eup.)  shows  that  the  evidence  which 
the  plaintiff  seeks  to  produce  is  not  only  admis- 
sible, but  is  eesential  to  tbe  plaintiff's  case.  The 
fact  that  water  is  coming  up  in  a  large  volume  is 
strong  jorimd  facie  evidence  that  the  water  is 
flowing  m  a  defined  channel.   He  referred  to 

Grand  Junction  Canal  Company  v.  Shugar^  24 
L.  T.  Bep.  402  ;  L.  Kep.  6  Ch.  483. 

Fabwell,  J. — I  have  come  to  the  conclusion 
that  I  cannot  make  any  order  on  this  motion,  nor 
can  I  usefully  do  what  I  rather  hoped  to  do  for 
the  sake  of  the  parties — namely,  deLermine  the 
question  of  law.  I  do  not  agree  with  Ur.  Buck- 
master  in  saying  that  Hr.  Butcher's  proposition 


goes  the  length  of  saying  that  the  evidence  is 
inadmissible.  The  real  point,  to  my  mind,  is  tiiis: 
tiie  plaintiffs  have  to  show  that  ue  nndflmoand 
water  which  they  claim  flows  in  a  weU-defined 
known  ohanneL  Now,  the  meaning  of  the  word 
"  known  "  has  been  discussed  in  two  Irish  cases, 
fuid  I  reserve  my  opinion  as  to  the  meanine 
of  it  until  tiie  English  courts  have  disonssea 
it;  but  BO  far  as  Palles,  Y.G.  is  conoemed,  I 
do  agree  with  the  following  observations  winch 
he  makes  in  givinar  judgment  in  Black  v. 
BaUymena  Totonahip  Commisaionart  (ubi  sup.),  at 
p.  474  of  the  report :  "  In  considering  this  ques- 
tion— ■i.e.,  the  meaning  of  the  words  "known" 
and  "  defined  " — the  knowledge  required  cannot 
be  reasonably  held  to  be  that  derived  from 
a  discovery  in  part  by  excavation  exposing  the 
channel,  but  must  be  a  knowledge,  by  reasonable 
inferenoe,  from  existing  and  observed  facts  in  the 
natural,  or,  rather,  the  pre-existing,  condition  <tf 
the  surface  of  the  ground.  The  onus  of  proof 
lies,  of  course,  on  the  plaintiff  claiming  the  right, 
and  it  lies  npon  him  to  show  that  without  opening 
the  ground  by  excavation,  or  having  reeonrse  to 
abstmse  speoalationB  of  sdentifio  persons,  men  of 
ordinary  powers  and  attainments  would  know,  or 
could  wiu  reasonal  diligence  aflcertain,  that  tbe 
stream,  when  it  emerges  into  light,  comes  from 
and  has  flowed  through  a  defined  subterranean 
channel."  All  the  evidence  at  present  before  me 
in  support  of  the  plaintiffs'  case  is  to  be  found  in 

Sar.  5  of  James  Watson's  affidavit,  where  the 
eponent  says :  "  From  our  experience  as  water 
engineers  it  is  our  opinion  that  the  water  so 
abstracted  flows  in  a  well-defined  channel  undffl'- 
ground,  and  that  it  is  in  no  sense  percolating 
water.  It  is,  however,  impossible  to  assert  this 
fact  witii  absolute  certainty  without  taking  out 
part  of  the  rubble  masonry,  and  unking  other 
shafts  in  the  land  between  uie  eaSA  shaft  and  the 
place  where  the  water  formerly  iasned  to  the 
surface,  in  order  that  the  channel  ci  the  atream 
may  he  examined  and  defined.  The  rubble 
masonry  as  it  stands  at  present  oomrdetely 
obstructs  what  is,  in  our  opinion,  a  well-definM 
channel  through  which  the  spring  originally 
flowed."  I  do  not  agree  with  the  view  that 
evidence  of  this  sort  is  inadmissible,  because  the 
court  has  to  ascertain  to  the  best  of  its  knowledge 
where  the  water  does  flow  and  whether  that 
channel  is  known.  For  example,  if  we  had  a 
stream  going  underground  at  one  point,  and  saw 
it  emerging  at  another  point,  it  seems  to  me  it 
would  then  be  necessary  to  excavate  in  order  to 
find  whether  it  was  the  same  stream  or  some 
other  stream  that  had  intervened.  I  feel  that  I 
should  be  doing  wrong  to  the  plaintiffs  if  I  were 
to  say  that  the  evidence  now  before  me  is  all  the 
evidence  which  they  can  get  I  do  not  think  tiiat 
would  be  doing  justice.  But,  on  the  other  hand, 
having  regard  to  the  view  expressed  by  Vb»  Tioe- 
Chancellor,  with  which  I  agree,  I  do  not  think  I 
should  be  right  in  making  an  order  to  enable  the 
plainUfCs,  who  do  not  know  that  the  water  roua 
down  in  any  known  channel,  to  go  and  search 
for  a  defined  channel.  Tbe  crux  of  this  cam 
being  to  ascertain  whether  there  is  or  is  not  such 
a  channel,  the  plaintiffs  have  not  even  given 
prima  facie  evidence  that  there  is.  In  these 
circumstances,  and  without  deciding  the  other 
two  points  raised  by  Mr.  Butcher,  I  make  no  order 
on  the  motion,  the  costs  to  be  costs  in  the  action. 
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SolicitorB  for  the  plaintiffs,  Ku$ieu  and 
FeUowea,  for  Vint,  ParlHnaon,  Sill,  and  Killick, 
Bradford. 

Solioitors  for  the  defendants,  JokMon, 
WtaiheraU,  and  8twrt,  for  Wade,  BUborough, 
Booth,  and  Co. 


April  17  and  19. 
(Before  Jotce,  J.) 
Re  Spiral  Globe  Limited  ;  Waison  v. 
Spibal  Globe  Limited,  (a) 

Company — Sebenturea — One  seriea — Two  eeparate 
i$9uet  —  Begietralion —  Creation  —  Compemiea 
Act  1900  (63  £  64  Vict.  c.  48),  a.  14. 

0»  the  Ut  Sept.  1900  the  seal  of  the  8.  G.  Com- 
pany waa  affixed  to  each  of  a  series  of  twenty 
debeniwee. 

On  the  24£A  8eft.  1900  ten  of  theee  debenturee 
uere  isauedf  anA  the  remaining  ten  on  the  5th 

Jan.  1901. 

Beld,  that  these  debeniiurcM  toere  not  required  to 
be  registered  under  sect.  14  of  the  Companies 

Act  lyoo. 

On  the  28th  Aug.  1900,  the  defendant  company 
resolved,  at  a  meeting  of  its  directors,  to  issue  at 
par  debcaitares  to  bearer  to  the  anuiant  of  20002., 
bearing  interest  at  6  per  cent.  redeemaUe  in 
iweln  montha  from  dirte  of  isene^  and  for  the 
«nm  at  IQOL  eatAL 

On  the  3lBi  Ang.  1900  the  form  of  the  deben- 
tores  WBB  approTed,  and  on  the  1st  Sept  1900 
twenty  debnitares  of  lOOZ.  each  were  sealed  vith 
the  company's  seaL  Ten  of  these  debentures 
werft  iaeued  on  the  24th  Sept  1900  to  the  plain* 
tiffs,  who  were  the  company's  bankers,  in  oon- 
aideration  of  an  advance  of  lOOOI.  The  remaining 
ten  were  left  iu  the  possession  of  the  Bolicitors  of 
the  company. 

On  the  Urd  Jan.  1901  a  resolution  was  passed 
instructing  the  secretary  to  obtain  from  the 
Aolicitors  the  ten  unissued  debentures,  and  to 
deposit  them  with  the  company's  bankers  as 
eecuhty  for  an  overdraft;  and  they  were  so 
deposited  on  the  5th  Jan.  1901. 

On  the  IBfch  April  1901  the  company  went  into 
▼(dnntary  liqnidaiaon. 

This  was  a  debentture-holden'  action,  in  which 
tike  qaestion  was  raised  whether  the  debentares 
iaaoed  on  the  5Ui  Jan.  1901  on^ht  to  have  been 
registered  in  pnrBoanoe  ol  aect.  14  of  the  Com* 
panieB  Act  1900. 

Sect.  14  of  the  Companies  Act  19(X)  provides: 

(1)  Ev«rT  mortgage  ot  obsrge  orsated  hy  a  eompmy 
after  the  commcoeemcnt  at  tiiu  Act  sod  foeisg  either 
<a)  a  mortgsge  or  abaige  for  the  purpose  of  Beaariag 
any  iune  a^  debentures  .  .  .  sbali,  u  far  m  maj 
oecnritj  on  the  compuy'i  property  or  nndertakiiig  ia 
thereby  oonferred,  be  void  against  the  liqaidator  »ad 
jwy  creditor  of  the  compaDy,  noloM  filed  with  the 
xegistcar  for  regiatratum  in  Duuiaer  requited  by  this  Act 
xrithin  twenty-one  d^s  after  its  ereation,  hot  withoat 
inejndice  to  any  oontzMt  or  obligatiw  foe  repayment  of 
abe  money  thereby  seoored.  (4)  Provided  that  where  a 
jKries  of  debeotures  oontaining  any  oharge  to  the  benefit 
of  wbioh  the  debentnre-holdere  of  tliat  eeriee  are 
entitled  pari  patiu  is  created  by  a  company,  it  sbtll  be 
Bofiicieat  to  eater  on  the  register  (a)  the  totsl  amoont 
JMonred  by  Uie  whole  serias ;  end  (6)  the  dates  of  the 

i0}  Beported  bf  Stdkit  Davbt,  Esq.,  Barrieur^t-Lsw. 


reiolntioDe  cresting  the  serien  and  of  the  covering  deed, 
it  soy,  by  which  tbe  aeonrity  is  created  or  defined ;  and 

(c)  a  general  description  of  the  ^perty  charged ;  and 

(d)  the  names  of  the  tmstees,  if  any,  foe  the  debeatoro' 
hcdder.  (S)  Where  mon  thsa  oos  issoe  is  Bade  of 
debentues  hi  the  saaie  ssries,  tiie  ooupsny  maj  xeqnire 
the  registrar  to  enter  aa  tite  register  the  date  and 
amount  of  any  particular  isaoa,  but  an  omisaion  to  do 
thia  shall  not  affect  the  validi^  of  the  debentures 
iaaued.  (6)  The  registrar  ahall  give  a  eertifloste  under 
his  hand  of  the  registration  of  any  mortgage  or  obatge 
registered  in  ptusnanoe  of  ssotLon,  etatuag  the  anumat 
thereby  seonred  .  .  .  and  the  oompany  shall  OMiss 
a  copy  of  the  certiftoate  bo  given  to  be  indorsed  on 
every  debentore  or  oertifloate  of  debentare  stock  which 
is  issosd  by  the  oompany,  and  tbe  pejmeat  of  whifdiis 
secured  by  the  mortgsgs  or  ehMge  so  zeffistaxad. 

Sect.  35  provides ; 

This  Aot  shall,  exc^t  as  otherwise  expressed,  oxmt 
into  opszation  on  Janaary  1, 1901. 

3farifc  Bomer  for  the  plainUff . — No  re^stration 
of  the  ten  ahares  issued  on  the  5th  Jan.  1901  was 
necessary.  "  Created,"  in  sect.  14  of  the  Com- 
panies Act  1900,  has  a  different  meaning  to 
"  issned."  Debentare  are  "  created  "  within  the 
meaning  of  the  section  directly  they  are  sealed. 
The  effects  of  sab-sects.  4  and  5  as  to  the  regis- 
tration of  a  series  of  debentares  issued  at  different 
times  is  this :  that  tbe  whole  series  is  to  be  regis- 
tered at  one  and  the  same  time.  If  "created"  in 
sub-sect  4  means  issned,  then  by  virtue  of  sub- 
sect.  5  it  is  plain  that  there  woald  onl^  neces- 
sarily be  tbe  registration  of  the  first  issue;  it 
would  not  be  eaaenl^  tor  later  issaea  to  be 
tered.  Bat  tluswonld  be  contnxy  to  the  purpose 
of  the  seetitni.  The  effect  of  anb-aect.  6  u  to 
protect  the  ease  of  a  aeoond  isane^  there  bong  no 
duty  to  renter  each  iaane  where  tbe  whole  series 
has  been  registered  already.  Sob-aeot.  6  oonfirma 
the  view  that  there  is  to  be  a  registraUon  once  and 
for  all.  On  the  proposition  that  a  debentare  ia 
created  directly  it  is  sealed,  he  referred  to 
Roberts  t.  Security  Company  Limited  (75  L.  1. 
Rep.  531 ;  (1897)  1 Q.  B.  Ill),  London  Freeholdand 
Leasehold  Property  Company  t.  Baron  Suffield 
(77  L.  T.  Rep.  445  ;  (1897)  2  Oh.  608),  and  to 
Elpbinstone  on  the  Interpretation  of  Deeds, 
p.  120 :  "  The  operation  of  the  deed  is  not 
euipended  by  the  fact  that  the  party  who 
executes  it  retains  it  in  bis  own  custody." 

S.  8.  Simmons  for  the  liquidator. — The  deben. 
tares  were  not  created  until  issaed.  In  both  the 
cases  that  have  been  cited  everything  was  com- 
plete except  some  formality.  Bat  here  eveiy- 
thing  remained  to  be  done  except  the  sealing. 
The  debentares  were  not  created  until  a  mort- 
gagee was  found.  In  Be  Ambrose  Lake  Tin  and 
Copper  Company  (38  L.  T.  Rep.  587 ;  8  Ch.  Div. 
63o)  Gockbum,  O.J.,  referring  to  the  meaning 
of  tbe  term  "  issue  "  in  aect.  5  of  the  Companies 
Act  1867,  said :  "  Tbe  Act  of  Parliament  imposee 
no  condition  up<m  allotment  each  aa  it  imposes 
npon  the  issue  <d  aharea,  and  I  think  that^ 
inasmuch  as  tiie  term  **  iaane  "  ia  used,  it  moat  be 
taken  as  something  diatinot  from  allotment,  and 
aa  importing  that  some  subsequent  act  has 
been  done  whereby  the  title  of  tbe  allottee 
becomes  complete,  either  by  the  holder  of  the 
shares  receiving  some  certificate,  or  being  placed 
on  the  register  of  shareholders,  or  by  some  other 
step  by  which  tbe  title  derived  from  the  allotment 
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may  be  made  entire  and  complete.**  He  also 
referred  to 

Howait  T.  Cattle  Steel  end.  Iron  Worla  Company, 
55  L.  T.  Bmp.  645  ;  34  Ck.  Dir.  58. 

^mer  in  reply. 

In  tiw  ooorM  of  the  anmrnente  Be  8. 
AbrdhamM  and  8on$  Limited  (86  L.  T.  Rep.  290) 


was  referred  to. 


Cur.  adv.  vuU. 


JoTCK,  J. — Tbe  proTinons  in  the  CJompaniea 
Act  1900  with  reBpect  to  the  rectiatration  of 
debentures  and  moiifratres  appear  to  me  by  do 
means  well  drawn.  There  are  Tarious  iiiaccii> 
racies  of  ezprcBsion  in  the  terma  naed,  and  they 
present  oonaiderable  diffioolties  of  constraction, 
so  much  so  that  commentators  on  the  Act  are 
compelled  to  say  that  the  true  interpretation 
cannot  be  what  the  worda  literally  mean.  The 
result  of  my  peraaal  of  the  Act  in  connection  with 
the  prescribed  forma,  particnlarlj  having  regard 
to  Bqb-seet.  6  of  eect.  14.  is  that,  m  my  jadf^ment, 
it  the  Act  bad  been  in  foroe  in  the  year  1900,  the 
proper  registration  ought  to  hare  oeen  made  in 
bej^  1900.  Bat  the  Act  did  not  oome  into  opera- 
tion until  the  1st  Jan.  1901,  sothat,  in  my  opinion, 
no  registration  of  these  debentures  under  the  Act 
was  reqaired. 

Solicitor :  John  J.  8tand$. 


Oct.  29, 1901.  Ffh.  10.  March  22,  and 
Apnl  19,  1902. 

(Before  Joyce,  J.) 

Se  OssEinrooo ;  Goodhast  «.  Woodhead.  (a) 

WiV—Beal  eeiafe — Veviae—CoTiditum  precedent 
— Condition  subaequent — "  To  take  and  use  the 
name  o/  Chreenwood  onljr" — Death — Insanity 
— Aei  of  Qod — Jfiiposst&tIt<y. 

The  UmtatorJ.  S.  O,  by  hit  will  deviaed  his  real 
estoie  to  irutteea  upon  iruat  .for  hit  daughter 
J.  Q.dnring  her  Ufe;  and,  after  her  decease,  for 
the  children  or  remoterissue  horn  in  the  lifetime 
of  J.  O.  in  such  shares  as  J.  0.  should  by  deed 
or  wiU  appoint,  and,  in  default  of  such  appoint, 
meni,  for  the  children  of  J.  Q.  as  tenants  in 
common.  And,  if  J.  O.  should  have  no  children, 
the  testator  devised  his  real  estate  to  his  cousin 
W.  A.  N.  on  condition  that  W.  A.  N.  should 
take  and  use  the  name  of  Oreeniaood  only.  The 
testator  died  on  the  11th  Aug.  1853.  W.  A.  N. 
died  on  the  bth  Nov.  1855  intestate,  leaving 
W.  N.  his  heir.  W.  A.  N.  had  not  during  his 
life  taken  the  name  of  Greenwood.  J.  O.  was 
bom  on  the  30th  June  1843  and  woe  married,  but 
had  no  issue.  On  the  adminiatrator  of  W.  N. 
seeking  a  deelaraiion  that,  in  the  event  of  J.  Q. 
dying  without  having  issue,  he  would  be  entitled 
to  the  real  estate  of  the  testator : 

Meld,  that,  even  if  the  condition  that  W.  A.  N. 
should  take  and  uae  the  name  of  Greenwood  only 
was  a  condition  subsequent,  the  fact  of  W.  A.  N. 
not  having  complied  with  the  condition  during 
his  life  disentitled  the  administrator ;  and  that 
although  during  the  last  eighteen  months  of  his 
life  W.A.  N.  suffered  from  insanity. 

Qnaere,  whether  the  condition  waa  not  a  condition 
j^reeedent. 

C)  Baportad by  Sidht  Davit,  Ew}.,  I)urist<r«t-I«w. 


The  testator.  James  Newsome  Greenwood,  by 
his  will,  dated  the  24th  Hay  1853,  after  ma^intr 
certain  devises  and  beqnaats,  devified  his  real 
estate  to  tmstees  n^n  trust  for  his  daughter 
Jane  Greenwood  during  her  life  for  her  sole  and 
separate  uae  witbont  power  of  anticipation ;  an^ 
after  her  decease,  for  the  children  or  remoter  issna 
bom  in  the  lifetime  of  his  said  daughter  in  snob 
shares  as  she  should  bjr  deed  or  will  appoint,  and, 
in  default  of  snoh  appointment,  for  her  childrm, 
their  heirs  and  saatgnB,  as  tenants  in  oommon. 
And,  if  the  testator's  daughter  Jane  Greenwood 
ehonld  have  no  children,  the  testator  devised  his 
real  estate  to  his  cousin  William  Alexander  JUvw- 
some  on  condition  that,  if  the  testator'a  wife  waa 
then  living,  she  should  have  tbe  use  and  enjoyment 
for  the  remainder  of  her  Ufe  of  the  dwelling- honae 
in  which  the  testator  resided,  and  on  further  condi- 
tion that  William  Alexander  Newsome  should 
take  and  use  the  name  of  Greenwood  only.  (The 
will  is  to  be  found  more  fully  referred  to  at  £tiA 
commencement  of  his  Lordship's  judgment) 

On  the  11th  Ang.  1853  the  testator  died. 

The  testator's  &ughter  Juie,  who  was  bom  on 
the  30th  Jan.  1843,  was  now  married  to  Jeremiah 
W.  Woodhead ;  but  she  had  never  had  a^  iame. 

The  testator's  cousin  William  Alexander  New- 
some  died  on  the  5Ui  Kov.  1855,  intestate,  leaving 
William  Newsome,  his  <mly  son  and  hdr-at>law, 
him  snrviving. 

William  Alexander  Nemome  did  not  daring 
his  life  take  the  name  of  Greenwood. 

William  Newsome  died  on  the  26th  July  1900, 
having  made  a  will  dated  the  10th  Nov.  1881. 
The  executors  were  dead,  and  letters  of  adminis- 
tration with  the  will  annexed  were  granted  to 
Stephen  Cleves  Goodhart  on  the  6th  Nov.  1900. 

Stephen  Cleves  Gktodhart  now  sought  that  it 
might  be  declared  that,  according  to  tiie  true  con- 
Btraction  of  the  will  of  the  testator,  the  plaintiff, 
as  the  legal  representative  of  William  Newsome 
(who  became  entitled  to  the  residuary  real  estate 
of  William  Alexander  Newsome]  would,  in  tbe 
event  of  Mrs.  Woodhead  having  no  childrm,  be 
entitled  to  the  real  estate  of  the  testator  Jamea 
Newsome  Greenwood. 

Leigh  Clare  for  the  trustees  of  tim  teaiatot^s 
wiU. 

Badcoek.  E.G.  and  E.  8.  Ford  for  the  adminia- 
trator of  William  Newsome. — The  condition  tliat 
William  Alexander  Newsome  should  take  the 
name  of  Greenwood  is  not  a  condition  preoedent 
to  his  taking  the  remainder  in  fee.  Th^  referred 
to 

Jarmui  os  WtUa,  5th  edit.  vol.  2.  pp.  841-843 
Egerton  V.  Lord  Brotenlow,  4  H.  Zi.  Cm.  1 ; 
Woo6house  w.  Berriei,  1  K.  A  J.  852  ; 
OulUver  V.  Ashby,  4  Burr.  1980. 

In  Davies  v.  Lowndes  (1  Btng.  N.  G.  597,  afc 
p.  618)  it  waa  held  by  Tinda),  O.J.  that  where  an 
estate  is  devised  on  condition  of  the  devisee's 
changing  his  name,  it  is  sufficient  if  he  changes  It 
within  a  reasonable  time.  As  rwards  oonditume 
subsequent,  it  is  stated  in  Theobdd  on  Wills.  5tli 
edit.,  p.  541,  that  "  In  the  case  o£  eonditiouB  aub- 
seqjuent,  if  the  condition  is  impossible,  impolitic, 
or  illegal,  the  gift  remains,  though  there  may  be 
a  gift  over  on  non-performanoe  m.  the  oondltion.** 
Now,  here  the  non- performance  of  the  condition 
does. not  arise  from  tJie  act  or  de&ult  of  tbe 
devisee  William  Alexander  Newsome ;  his  dieath 
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vmdered  the  performaiioe  of  the  oonditioa  impos- 
•iUe.  This  ooudition  snbaeqaent  then  wu 
nmdared  impossible  br  an  act  of  God;  the 
ooB^tion  is  aooordin^j  void  uid  the  devise 
nmains  good: 

SiUel^  T.  Biehwdaon,  26  L.  T.  Bip.  485  ;  L.  Bsp. 
■18  Eq.606i 

OoUttt  T.  CoUstt,  14  L  .T.  Bsp.  95 ;  85  Bs»t.  812. 

Huffh»$t  E.O.  and  Ethoard  Clayton  for  Mrs. 
Jane  Woodbead.— The  oondition  is  a  condidon 
praoedrait.  Whether  tha  oondition  is  to  be  taken 
as  a  oondition  praoedent  or  oondifiicm  snbaeqaent 
is  to  be  d^wmined  hj  the  intentiim  of  the 
testator.  This,  then,  we  snbmit,  is  the  oondition 
upon  which  the  devine  is  to  take  the  remtunder. 
If  Jane  Woodhead  had  predeceased  the  derisee 
'WiUiam  Alexander  Newaome,  the  legal  estate 
wonld  have  remained  in  the  trustees  until  the 
perfonnanoe  of  the  condition.  The  rents  in  the 
meantiqie  woald  presamably  go  to  the  heir-at-law. 
If  the  condition  was  a  con£tion  sabsequent,  it 
ooald  not  be  ascertained  nntil  the  deatn  of  the 
devisee  whether  he  should  take  a  remainder  in 
fee.  If  the  conditions  were  subseqaent,  the  densee 
mnst  perform  the  condition  wi^in  a  reasonable 
tim^  oertainlj  within  the  period  of  his  life.  lb 
cannot  be  sua  to  have  become  impossible  hj  an  act 
oi  Qod.   They  referred  to 

M»  Farrtr  and  CVtmpioit  (1887)  W.  N.  208  ; 

BmuUUl  T.  Ourrtr,  8  Br.  Cb.  Cas.  60 ; 

Gary  v.  B«rtw,  2  Tan.  8^  t 

Aeh^riev     Fmum,  WilUs  158. 
Badeoek,  K.O.  in  reply. 

JoTGK,  J. — In  this  case,  the  testator,  James 
Kewsome  Greenwood,  who  died  on  the  11th  Aug. 
1853,  hj  his  will  dated  the  24th  May  pravions, 
devised  bis  real  estate  to  trustees  upon  the 
tmsts  thereinaftw  expreued — that  is  to  say, 
**upon  trost  for  my  daoghter  Jane  Greenwood 
daring  her  life  for  bar  sole  and  s^arato  nss 
independmt  of  any  hnsbaad  with  whom  she  may 
intannany  and  withont  power  of  anticipation. 
And  aifter  her  deoeaee  in  tmst  for  all  and  every 
or  anch  one  or  more  exolnuvely  of  the  others  or 
other  of  them  of  the  children  or  remoter  issae 
bora  in  the  lifetime  of  my  said  daughter,  in  such 
■harea  at  aooh  timee  niulsr  aooh  provisions  and 
generally  in  such  manner  and  with  such  power  of 
•alOf  and  of  ^ving  discharges  for  effeoting  any 
payment  or  division  as  she,  notwithstandi^  she 
may  be  under  covertarOt  by  any  deed  or  deeds  to 
be  executed  by  her  in  the  presence  of  and 
attested  by  two  or  more  witnesses,  or  by  her  last 
will  and  testament  in  writing  dolT  executed,  shall 
direct  or  appoint  and,  in  case  of  no  direction  or 
appointment  or  of  an  inoompleto  direction  or 
appcnntment  beiiw  made,  ttie  whole  or  so  mnoh  as 
ataall  act  be  so  dueoted  or  mranted  shall  after 
her  decease  be  in  toast  for  all  toe  ohildren  if  more 
tium  one  or  her  onl^  ohlld  if  bat  one.  thmr*  his 
or  her  hwn  or  assigns  for  ever  as  tenants  in 
eommon."  Then,  "And,  if  my  said  daughter  shall 
have  no  child  or  childrmi,thenl  give  and  dense  all 
my  messuages,  land,  and  tenemente,  whether  free- 
hold or  copyhold  or  of  any  other  tenure  and  where, 
soever  situate,  onto  my  cousin  William  Alexander 
Newsome,  formerly  of  Bussell-street,  Bloomsbury, 
liondon,  bat  now  of  Great  Badge  House,  near 
Bomsey,  in  the  coanty  of  Hanta^  his  heirs  and 
assigns,  for  ever,  on  condition,  nevertheless,  that, 
in  case  my  said  wife  shall  be  th&a  living,  she 
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shall  hare  the  use  and  enjoyment  for  the  then 
remainder  <d  her  life  of  the  dwelling-house  in 
which  I  now  reside,  together  with  the  yards, 
gardens,  lands,  and  grounds  oocamed  therewith, 
and  OB  farther  o(»^ti(Hi  neverimdesa  that  he 
take  and  ose  the  name  of  Greenirood  only,  but 
sabjeot,'*  and  so  on.  The  first  oondition  as  to 
use  and  enjc>yment»  &o.,  is  not  a  o(mdition  pro> 
perly  so-culed,  but  aooording  to  the  authontiw 
IS  oonstmed  as  creating  a  chwge  or  trnst  for  Uie 
benefit  of  the  widow,  or  a  reservation  or  exception 
in  her  favour  oat  of  the  devise.  I  proceed  to 
consider  the  second  condition — ^namely,  that  the 
devisee  take  and  use  the  name  of  Greenwood 
only.  The  testator's  daughter  Jane  is  married 
to  Jeremiah  W.  Woodhead.  tihe  is  in  the  fifty- 
ninth  year  of  her  age  and  childless,  and  the  ques- 
tion has  been  raised  what,  in  the  event  that  will 
doubttesB  happen  of  no  child  bein^  bom  to  her, 
is  or  will  be  the  effect  of  the  limitation  I  have 
mentioned,  the  subject  thereof  being  real  estate 
and  nai  estate  only,  and  the  teatuor's  ooorin, 
William  A  Newaome,  tlw  devisee  in  remainder, 
being  dead  without  having  taken  or  used  the 
name  of  Gteoiwood.  Strictly,  perhaps,  it  is  a 
fature  question,  but  the  persons  entitled  in  any 
view  of  the  case  are  in  existence,  and  desire  to 
have  the  question  decided.  I  think  it  will  be 
expedient  and  proper  to  decide  it.  The  contention 
on  behalf  of  the  teetetor's  daughter,  who  was  also 
his  heiress-at-law,  was  that  the  conditi(m  imposed 
of  taking  and  uung  the  name  of  Greenwood  only 
was  a  oondition  precedent  properly  so-called,  in 
which  case  it  would  be  clear  oeyo  ad  question  that 
the  remainder  in  fee  to  W.  A.  Newsome,  which 
was  contingent  if  the  oondition  be  precedent^ 
never  could  become  vested,  and  that  she  as  such 
heire8s<at-Iaw  is  or  will  be  entitled  to  the  reversion 
in  fee  apon  her  own  life  estate  in  default  of  the 
biriii  of  issue  to  her.  On  the  other  hand,  it  was 
contended  on  behalf  of  the  repreaentatiTes  <d 
W.  A  News(»ne  that  this  oondition  was  not 
precedrat,  but  a  oondition  subsequent ;  that  the 
remainder  in  fee  to  W.  A.  Newsome  was,  as  it 
would  then  be,  a  vested  remainder  in  him  subject 
to  the  possibility  <^  its  being  defeated  by  the 
birth  of  issue  to  Mrs.  Woodhead,  uid  to  the 
consequences — whatever  tiiat  might  be — of  the 
condition  not  being  fulfilled ;  and  further  that^ 
inasmuch  as  W.  A.  Newsome  has  died,  and  Mrs. 
Woodhead  is  living,  the  performance  of  this  con- 
dition subsequent  nas  become  impossible  b^  the 
act  of  God,  80  that  W.  A  Kewsome's  remamder 
in  fee  cannot  fail  or  be  divested  by  reason  of  bis 
failure  to  comply  with  the  condition.  The  law 
upon  the  subject  of  estates  apon  conditions  is  to 
be  found  tunj  stated  in  the  first  Tolume  oiE 
Preatm  on  Estates,  and  in  the  same  learned 
anthor'a  e^ticm  ci  Sbeppard's  Tonohstonek 
e.  6,  the  ^erenoe  between  a  oondition  prece- 
dent and  a  condition  aubeeqnent  bung  moat 
clearly  steted  at  p.  842  of  the  second 
volume  of  the  fifth  edition  of  Jarman  on  Wills. 
The  particular  condition  in  question  is  an  affirma- 
tive or  positive  «>ndition  x^quiring  an  act  to  be 
done  by  the  devisee,  whtdi  might  have  been 
performed  instanter  at  any  time  vrithout  the 
consent  or  concurrence  of  any  other  person  being 
necessary,  for  whatever  may  be  the  law  as  to 
armorial  bearings,  any  person  may  at  any  time 
teke  and  use  any  name  he  pleases :  (Davidson's 
Freoedente  in  Conv^anctng,  3rd  edit.,  vol.  3, 
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p.  357  n. ;  JEarl  Cowley  v.  Countett  Cowley  (85 
L.  T.  Rep.  254;  (1901}  A.  C.  450);  and  per 
Tindal,  C.J.  in  Daviea  t.  Loumdea,  1  Biiif^.  N.  G. 
597,  afc  p.  618).  There  is  no  gift  over  or  express 
defeaaimce  in  the  event  of  rnnsal  or  failure  to 
comply  with  the  condition.  All  these  are 
oironmstances  which  have  been  ctmsidered  to 
f&Toar  the  conclaeion  that  snch  a  condiUon  is 
precedent.  Above  all,  however,  no  period  is 
expressly  allowed  or  limited  for  the  performance 
of  the  condition.  If  it  had  been  to  tahe  and  use 
the  name  of  Grerawood  only,  "within  or  on  or 
before  the  expiration  of  twelve  months  after 
acqoiring  the  poasesBion  or  enjoyment  of  the 
estate,"  the  condition  would,  in  my  opinion,  have 
been  sabseqnent,  so  that,  if  W.  A.  Newsome  had 
died  before  coming  into  poaseasion  or  within  the 
twelve  months,  there  would  have  been  good 
gronnds  for  contending  that  the  condition  had 
become  Inoperative  and  might  be  disregarded. 
Now,  the  question  whether  a  condition  annexed 
to  a  devise  be  precedent  or  sabseqnent  depends 
upon  the  intention,  and  there  is  no  doubt  that,  if 
it  be  possible  for  tiie  court  to  hold  it  to  be  sub- 
sequent, this  oonstmotioa  ia  preferred  to  t&e  view 
that  it  is  a  ocmdition  precedent  In  the  case  of 
Woodhtmae  v.  Berriek  (1  K.  &  J.  352)  Wood,  V.C. 
dedded  that  a  devise  in  remainder  to  children. 
"  but  all  the  sons  to  t^e  the  name  and  arms  of 
James  Woodhonse  (the  testator)  in  addition  to 
Uieir  own  name,"  was  a  condi^k>n  subaequent. 
There,  however,  the  condition  required  arms  to  be 
taken  as  well  as  a  name :  (see  also  per  Kinderaley, 
T.C.,  2  Dr.  &  Sm.  275).  If  the  condition 
be  subsequent,  the  subject  bong  real  estate, 
no  gift  over  was  necessaiy  to  make  the  con- 
dition effectual ;  the  testator's  heir  wonld 
become  entitled  on  breach  of  the  condition. 
But  now,  without  first  determinii^  whether  the 
condition  in  question  here  be  a  condition  prece- 
dent or  a  condition  subsequent,  let  us  oonaider 
how  the  mattw  wonld  have  stood  if  Hrs.  Wood- 
head  had  died  without  Issue,  but  W.  A.  Newsome 
was  tiving.  Even  if  the  condition  ware  precedent 
and  the  remainder  to  W.  A.  Newsome  contingent 
it  appears  to  me  that,  having  regard  to  the 
position  of  the  legal  estate  under  this  will,  the 
remainder  to  W.  A.  Newsome  would  not  have 
failed  by  reason  of  the  determination  of  the  prior 
life  estate  in  Mrs.  Woodhead  before  compliance 
with  the  condition.  It  is  possible,  but  I  think 
improbable,  that  in  the  event  supposed  of  Mrs. 
Woodhead  dying  without  issue  in  tbe  lifetime  of 
W.  A.  Newsome  he  mi^ht  have  been  called  upon 
to  perform  the  condition  within  a  convenient  or 
reasonable  time,  though  it  be  not  a  condition  for 
the  benefit  of  or  concerning  any  third  person 
who  could  have  called  for  its  fulfilment.  Perhaps, 
howevw,  the  heir  could  have  done  so.  Upon  the 
whole  I  am  satisfied  that  It  wotdd  have  sufficed 
and  been  a  complianoe  with  the  condition  by 
W.  A.  Kewsome  if  he  had  taken  and  used  the 
name  of  Greenwood  <mly  at  any  time  during  his 
]ifB  (BandaU  t.  Payne,  1  Bro.  Ch.  Gas.  55), 
though  he  wonld  not  have  been  entiU^  to  the 
poasessirat  or  enjoyment  of  the  land  unless  or 
until  he  complied  with  the  condition,  if  precedent 
Let  US  suppose  further  that  W.  A.  Newsome  had 
subsequenuy  died  without  having  taken  or  used 
the  name  of  Greenwood.  Could  it  then  have 
been  said  that  the  performance  of  the  condition 
had  been  rendered  impossible  by  the  act  of  G^od 
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so  that  he  was  excused  and  that  his  remainder  in 
fee  simple  had  become  absolute  P  It  would  as  it 
seems  to  me  have  become  impossible — if  this 
term  could  properly  be  applied  in  such  a  caae 
— by  the  devisee's  own  default,  itot  hr  the 
act  of  Grod,  which  has  been  defined  to  he  an 
accident  presumably  impossible  to  foresee  or 
guard  against  reasonably.  The  consequence  of 
holding  that  in  t^e  event  first  stated  the 
condition  had  become  inoperative  would  be 
that  every  condition  to  be  personally  performed 
by  a  devisee  upon  condition,  must,  upon  his  death 
before  compliance,  be  considered  to  have  beoomo 
impossible  hy  the  act  of  G^,  and  so,  if  a  con- 
dition subsequent,  need  never  be  performed  at  all 
and  might  from  the  first  have  been  wholly  dis- 
regu-ded.  To  return  to  the  actual  facts  of  thia 
case,  the  devisee  W.  A.  Newsome  has  died  in  the 
lifetime  of  the  preceding  tenant  fo^  life. 
Although  not  required  to  comply  with  the  oon- 
dition  during  the  existence  of  the  precedinglife 
estate,  I  do  not  doubt  that  he  could  have  done 
so  just  as  much  as  if  the  condition  had  been  to 
manr  ut  EngUshwoman  or  go  to  Bpome,  and  thadi. 
if  he  nad  immediately  after  the  teetator^a  death 
taken  and  used  the  name  of  Greenwood  only.  lus 
estate  in  fee  simple  in  remainder  would  htm 
become  absolutely  vested  in  interest  subject  on^ 
to  the  possibility  of  its  being  defrated  or  dis- 
placed by  the  birth  of  issue  to  Mrs.  Woodhead,  the 
twant  for  life.  The  actual  possession  and  vajaj- 
ment  must,  of  course,  have  oeen  postponed  until 
her  death.  A  contingent  interest  and  a  fortiori 
an  estate  vested  in  interest,  though  not  in  posses- 
aion,  is  capable  of  being  operatw  upon  by  a  con- 
dition subsequent  and  being  made  to  ceese  and 
become  void :  {Egerton  v.  Lvrd  Brownlaic,  4  H.  Ij. 
Gas.  I  ;  see  also  Lamharde  t.  Peach,  4  Drew,  553 ; 
and  Be  Muggeridge's  TnuU,  1  L.  T.  Rep.  436  ; 
Johns  625).  Upon  considenition  of  the  autho- 
rities, I  have  come  to  the  oondusiou  that  if  a 
condition  be  one  to  be  performed  the  deviaee 
personally,  not  at  a  particular  time  but  in  effect 
at  any  time  he  pleases,  and  not  requiring  the 
intervention  or  concurrence  of  any  other  person, 
no  period  being  expressly  allowed  or  limited  for 
its  performance,  which  may  possibly  outiastthe 
life  of  the  devisee  (as,  for  example,  twelve  months 
after  coming  into  possesuon  and  the^  like)  the 
period  for  the  performance  of  the  condition  is 
naturally  and  necessarily  the  life  of  the  devisee 
and  no  longer,  and  the  condition  is  not  complied 
with — in  fact,  is  broken — if  the  devisee  diea 
without  having  performed  it :  (see  Acherley  t. 
rsm<m,  Willes,  163).  The  result,  if  I  am  right 
so  far,  is  that  the  condition  in  the  present  caae 
(whether  it  be  precedent  or  subsequent)  is  one 
which  might  have  been  performed  by^  the  devisee 
immediately  or  at  ai^  time  during  his  life,  with- 
out the  consent  or  conourrence  of  any  other  pereon. 
It  never  became  imposriblel^  the  act  (tf  God  in 
the  technical  sense  of  that  expression;  but  the 
period  for  performing  it  has  simply  been  allowed 
to  pass  and  the  devisee  has  failed  to  perform  it 
having  only  himself  to  blame  for  his  default  Aa 
I  said  at  first,  if  the  con^ti<ni  be  precedent  there 
is  no  queation,  for  tibe  devise  of  the  fee  ia 
remainder  could  not  now  ever  vest  and  has  failed. 
And  I  do  not  see  that  W.  A.  Newsome,  or  rather 
his  representatives,  can  under  the  ciroumstancee 
be  in  any  better  position  even  if  the  condition  be 
held  to  be  subsequent   For  at  the  moment  oi 
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his  death  without  having  performed  the  condi* 
tion  the  derise  of  the  remainder  whioh  ex  hypotheti 
was  vested  has  failed, and  the  heir  Mrs.  Wdodhead, 
there  being  no  expresB  gift  orer,  became  entitled 
to  the  remainder  or  reveraion  upon  her  own  life 
estate  anbjeot  to  the  posaibilitT  of  a  child  being 
bom  to  her  who  would  be  mtitled  nnder  a  pre- 
oeding  contingent  limitataon.  It  appears  to  me 
that^  as  matters  stand,  the  plaintiff  ooald  not 
socoeed  nnleas  be  oonld  establish  each  of  two 
things — viz.  (1)  that  the  condition  in  qnestioii 
was  not  a  condition  precedent,  bnt  a  oondiiiim 
Bobseqnent,  and  (2)  that  the  performance  of 
the  condition  became  impossible  bj  the  act 
(rf  God,  and  not  by  the  mere  default  of  t^e 
derisee  W.  A.  Newsome.  The  plaintiff  caniiot, 
in  m7  opinion,  show  the  latter,  whatever  maj 
be  the  true  view  as  to  the  former.  It  there- 
fore follows  that  this  action  fails,  and  must  be 
dismissed. 

After  his  Lordship  had  delivered  tiie  above 
judgment  it  was  discovered  that  for  over  six 
months  previous  to  his  death  William  Alexander 
NewBome  had  been  detained  in  an  asjlnm  with  an 
attack  of  insanity,  which  had  existed  daring  the 
preceding  twelve  months.  Under  these  oironm- 
stenoee  his  Lordship  allowed  the  case  to  be 
restored  for  farther  argnment  as  to  whether  this 
insanity  of  William  Alexander  Newsome  should 
aifest  the  oonclnsion  arrired  at  in  his  Lordship's 
judgment. 

Badcock,  K.O.  and  E.  8.  Ford  for  the  adminis- 
trator.— The  lunacy  which  afflicted  the  devisee 
was  an  act  of  God  rendering  the  performance  of 
the  conation  impossible.  In  the  case  of  Re  Bird ; 
Bird  T.  Crow  (8  Aep.  326),  where  a  testator  made 
a  bequest  adding  a  proviso  that  if  the  legatee, 
who  was  abroad  did  not  within  a  fixed  period 
refcam  to  Bngland  and  appear  before  the  trostees 
ol  the  will,  he  should  foneit  the  beomeet,  and  the 
legatee  became  a  lunatic,  bat  had  within  the 
period  lucid  intervals  daring  which  he  might 
have  returned  but  did  not,  Kekewich,  J.  aud 
that  the  lunacy  was  an  act  of  G^,  making  per- 
formanoe  of  the  condition  impossible,  and  that, 
the  condition  being  subsequent,  the  lunatic  was 
entitled.  His  Lordship  said :  "  It  is  objected 
that  three  years  were  allowed  for  performance, 
and  that  there  were  times  daring  that  period 
when  it  might  have  been  accomplished.  As  the 
plaintiff  did  not  avail  himself  of  these  oppor- 
canities,  it  is  said  that  he  has  debarred  himself 
from  the  right  to  allege  impossibility.  But  these 
of^rtnnities  do  not  appear  to  mive  occurred 
towards  the  end  of  the  period  allowed,  and  the 
plaintiff  was  not  boond  to  seize  the  first  ohanoe 
that  presented  itself  »  long  as  a  reasonable 
time  for  its  perfbrmaaoe  remained."  That 
case,  we  sabmit^  is  a  distinct  anttunity  in 
favour  of  the  aaministrator  here.  They  also 
referred  to 

ITsodAouM  T.  Htrrielc,  1  E.  ft  J.  352. 

Slulua,  ICO.  and  Edward  Clayton  for  Urs. 
Woodhead.— There  is  no  evidence  to  show  that 
durins  the  period  of  his  insanity  tiie  devisee  was 
incapable  of  ohannng  hie  name.  Moreover,  from 
Aug.  1853,  when  the  teetator  died,  till  April  1854 
the  devisee  was  admittedly  sane,  and  the  fact  t^t 
he  became  insane  tiien  is  to  be  regarded  in  no 
differmt  l^;ht  tiian  if  he  had  died  then.  For 
these  two  reasons  it  cannot  be  said  that  the  per- 


formance of  the  coadition  became  impossible  by 
an  act  of  God.  Thej  referred  to 

AAtrUy  t.  Vmwn,  Willes,  153. 
Leigh  Clare  for  the  trustees. 
Badcoek,  K.G..  in  reply,  referred  to 

Daviu  V.  LomuUSt  1  Biog.  New  Osi.  517. 

Cur.  adv.  vult. 

Joyce,  J. — I  am  by  no  means  certain  that  the 
condition  in  the  present  case  was  not  a  condition 
precedent  If  subseqawt,  however,  it  was  not  to 
be  performed  on  a  particular  day,  nor  was  any 
definite  period  fixed  or  allowed  by  or  within  which 
it  was  to  be  fulfilled.  I  do  not  consider  it  to  be 
proved  as  a  matter  of  fact  that  W.  A.  Newsome 
was  actually  incapacitated  to  perform  the  condi- 
tion by  the  lunacy  with  whioh  he  was  afflicted 
during  the  lastagfateen  months  of  hia  life.  Bnt 
the  law  with  respect  to  conditions  affeotiag  real 
estate  is  more  stringent  in  reference  to  perform- 
ance than  it  is  with  respect  to  legacies  and 
personal  estate.  In  oases  like  the  present,  when 
the  condition  imposed  upon  the  derisee  ia 
simply  to  do  something  which  could  be  dooe  at 
once  (no  particular  time  bang  expressed,  fixed,  or 
allowed),  and  required  no  consent  or  conoarrenoe 
on  the  part  of  any  other  person,  I  am  nob  aware 
of  any  authority  for  holding  that  the  subsequent 
affliction  of  the  devisee  by  either  mental  or 
physical  infirmity  excuses  him  from  the  obligation 
of  performance.  If  t^e  former  judgment  is 
right  it  is  quite  immaterial  that  the  infirmity 
supervened  daring  the  lifetime  of  the  testator's 
daughter.  It  would  furnish  no  better  excuse  then 
than  it  would  have  dmie  after  her  decease.  Now, 
everybody  must  die  at  some  time.  Many,  if  not 
most,  die  hy  disease  that  wholly  moapadtatea 
them  to  tnuuaob  bnriness,  it  may  be  for  a  kn^ 
period  before  actual  death.  Is  this  snoh  am 
extraordinary  accident  or  event  as  must  be  con- 
sidered impossible  to  have  been  within  the  con- 
templation of  the  testator  P  Was  the  obliiration 
imposed  conditional  upon  the  mental  capacity  of 
the  devisee  continuing  down  to  the  moment  of 
his  decease  P  If  a  person  whose  life  is  pre- 
maturely cat  short  by  sudden  aooident  is  not  to 
be  excused,  I  do  not  see  why  one  who  survirea 
to  an  extraordinary  old  age  in  second  childlshnesa 
ought  to  be  excused  if  only  his  incapacity 
becomes  great  enough  for  some  period  before  hia 
decease.  It  is  no  more  reasonable  that  insani^ 
or  premature  decay  of  mind  sboald  excuse  than 
t^at  death  itself  should  have  that  effect.  In 
cases  of  contract  a  party  who,  but  for  his  own- 
delay,  might  have  performed  hia  obligation  before 
it  beoame  impossible  cannot  aftenraida  redst  an 
action  for  non-performanoa  on  the  eround  of 
impossibility.  It  is  not  suggested  that  W.  ^ 
Kewsome  was  not  perfeotiy  competent  for  at 
least  nine  months  after  the  testator"?  death  when 
the  rflmainder  in  fee  vested  in  him,  if  the  condi- 
tion was,  as  it  is  contended  to  be,  a  ccmdition 
subsequent.  The  resalt  is  that,  in  my  opinion^ 
tJie  feiot  of  the  Innacy  ought  not  to  make  any 
difference  in  the  result  of  my  judgment,  and  tm 
action  must  nevertiieless  be  dismiued. 

Solicitors  for  administrator  of  GoL  Newaom^ 
Bobiru,  Hay,  Trate,*s,and  Hay. 

Solicitors  for  Mrs.  Woodbe&d  and  the  trusteea, 
Jaqvet  and  Co.,  for  Wait$  and  iS'on,  Deweboiy. 
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Monday ,  March  24. 
(Before  Mjlthbw,  L.J.  in  ChamberB.) 

IS  LUKAGT. 

Be  SzB  Fkidbbxce  S.  Hunt,  Babt.  ; 
Habtit'b  Glaxh.  (a) 
XnUrut^Lunaeg'^Banlcruptey — Winding-up  of 
huuUie't  Mfow — Claim  by  co-mrety  under  eon- 
traet  of  indemnity — Coett. 

Ik  tluB  oaae  Sir  Fradericlc  Seager  Hunt,  Bart, 
liad  bem  oertified  hy  the  Matter  in  Lnnaoy  to 
be  incapable  of  managins  his  afttUn  and  haAj 
Hont  liad  been  anpointea  recuver  of  hie  estate. 
The  estate  |aroTed  to  be  insoltent  and  was  ortered 
to  be  woand*np  in  Lanao^,  and  notioe  was  given 

the  reoeirer  to  the  oreditors  in  the  usual  way 
to  come  in  and  prove  their  claims.  Harvey  was 
one  of  snoh  creditors. 

By  several  indentures  of  mortgage,  oneBarwell 
had  mort^ged  life  policies  with  different  life 
offices  to  secure  the  re^Tment  of  35,0001.  or 
thereabouts.  Sir  FredencK  S.  Hunt  and  Harvey 
had  joined  in  such  indentures  as  co-sureties  for 
the  purposa  of  further  Becnriog  such  repayment 

Barwell  made  default,  and.  Sir  F.  S.  Hunt 
bong  limatio  and  insolvent,  Harvey  was  called 
vpoB  to  pay  and  did  pay  ttie  whole  of  the  said 
sum  of  35*0002.  together  with  interest 

By  two  oonfraota  otindenmi^,  exeoated  shortly 
after  the  said  indentures.  Sir  F.  S.  Hunt  agreed 
to  indemnify  Harvey  against  all  olums,  denunds, 
and  liabilities  incurred  by  him  in  respect  of  snoh 
oo-snretyship. 

Harvey,  in  bringing  in  his  claim  against  the 
estate  in  respect  of  such  oo -suretyship  and 
indemni^  belore  Master  Ambrose,  olaimed  to  be 
aUowed  (1)  interest  at  the  rate  of  ti.  per  cent 
per  annum  on  all  sums  paid  by  him  under  the 
■aid  indentures  as  from  the  respective  dates  of 
payment;  and  (2)  the  costs  of  proving  his  claim 
uie  same  to  be  added  thereto. 

The  master  held  that  31.  per  cent  interest  only 
was  pajable,  and  declined  to  allow  any  soch  costs. 

Harvey  ^pealed. 

The  appeal  was  heard  before  Mathew,  L.J.  in 
chambers  on  the  24th  March  1902. 

Choiiart  for  the  appellant,  stated  the  facts. 

Uathbw,  hJ^  aa  to  the  interest  intimated  that 
be  tiioaght  41L  per  cent  was  payable. 

2*.  L.  Witkinaon  for  tiie  r«oeiver.~The  old  rale 
was  tbai  41.  per  cent  was  payable,  but  recent 
cases  show  tbat  that  rate  is  now  considered  too 
high,  and  that  31.  psr  cent,  only  should  be 
•oharged.  Ha  cited 

Be  Qoadmtmigh ;  Mariand  v.  WOMamia,  78  Ii.T.Bep. 

1&2  ;  (18»S)  2  Ch.  537  ; 
RowUt  V.  Bcbb,  82  L.  T.  B«p.  683 :  (1900)  2  Ch.  107 ; 
Be  LambeH  ;  UiddteUtnr.  Moon,  76  L.  T.  Bep.  752  ; 
(1897)  2  Ch.  169. 

Chaater  in  r«ply. — These  cases  are  all  dis- 
tingnishable,  inasmuch  as  they  turned  on  the 
qnntion  as  to  the  rate  chai^eable  as  between 
tenant  for  life  and  remainderman,  or  as  to  bring- 
Ing  sums  into  hotchpot  Interest  was  allowed  a 
'00*snrety  in  contribution  at  41.  per  cent  [Laweon 
T.  Wright,  1  Oox,  275;  Hitchman  v.  Steteari, 
3  Drew,  271).and  where  the  co-surety  was  bankrupt 
{Be  Swan,  I.  B.  4  Eq.  209),  and  where  there  was 
an  indemnity  {Petre  v.  Duncombe,  2  L.  M.  &  P. 

W  BepoiM  b;  A.  W.  uauTis,  Esq.,  VenUiet^Linr. 


107 ;  see  Ex  parte  Biehop,  15  Gh.  Dir.  4001.  The 
same  rate  is  still  payable :  (per  Stirling,  L  J*.  Be 
Lambert,  uMsiip.,  p.  180;  Seton.  6th  ^t,  toLS, 

p.  2136). 

Matrew,  L.J.  said  It  was  clear  upon  the 
authorities  that  the  rate  as  to  interest  upon  debts 
bad  not  been  altered ;  U.  per  cent  was  the  rata 
allowed  on  a  judgment  det>t  and  the  same  rata 
was  allowable  on  a  debt  of  this  kind.  He  there- 
fore allowed  the  appeal,  and  gave  the  appelant 
hu  costs  of  and  incidental  to  proviDg  his  claim 
and  of  the  appeal,  enoh  costs  to  be  acHed  to  hia 
claim. 

S<^itors:  Ingle,  HoZme«,and  8on$;  WeUingto» 
Taylor. 

KII!rO*S  BENCH  DIVISION,  IN  BANE- 
EUPTOr. 
Monday,  May  5. 
(Before  Wbioht,  J.) 
Be  HoPKiHB ;  Ba  panie  di  STiDnras.  (a) 

Bankruptcy-~~Proof  of  debte—Breaoh  of  contract 
—Damagee  in  toti—Sankrupiey  Act  1883  (46 
<&47  Ftct.  &  52),  s.  37. 

8.  tlored  mode  with  R.  under  a  verbal  eoniraet. 
in  breath  of  which  E.  sold  the  good*.  8^  bronghi 
on  oefton  againet  H.,  and  in  tfts  tfofement  of 
claim  eet  out  the  eoniraet  and  ite  breach,  hut 
made  no  claim  for  damagee  for  breach  of  cort- 
tract,  hut  only  for  deitiUM  and  oonversum. 
Before  judgment  a  receiving  order  mu  made 
againet  B.,  of  which  8.  had  notice. 

Held,  that  8.  having  ele^ed  to  cue  in  tort  rather 
than  contract,  muit  abide  by  the  reetdt,  and 
that  the  truetee  in  H.'s  bonjtrupfejr  had  righUy 
rejected  8'e  proof  founded  on  that  judgment  de&< 
and  eoete. 

This  was  a  motion  by  Mrs.  da  Stedingk  by  way 
of  appeal  from  the  decision  of  the  ti*netee  in  the 
bankruptcy  of  T.  E.  Hopkins,  rejecting  her 
proof  founded  on  a  judgment  debt  and  costs. 

In  Feb.  1901  the  appellant  stored  with  the 
bankrapt  a  quantity  of  honsehold  furniture,  and 
on  the  3rd  May  she  borrowed  201.  from  the 
bankrapt  *ho  sulmequentiy  sold  the  goods. 

On  the  30th  Sent  1901  the  appellant  issued  a 
writ  in  the  Sng  ■  Bench  Division,  and  tm  tha 
12th  Uarah  1901  she  obtained  judgment  for  300L 
and  oosis  afpunit  tiia  bankrapt 

The  raoeivingorder  was  made  on  the  SOth  Jan. 
1902  and  was  f  flowed  by  an  order  of  adj  udieation 
on  the  18th  Feb. 

Notice  of  the  maklBgof  tiie  zvoeiTing  ordwwas 
given  to  tibe  appellant 

■  The  writ  in  the  action  of  8tediiigh  t.  HopHas 
was  indorsed  aa  follows: 

The  pIaiitttff*H  dsim  is  tar :  (1)  DamsfS  for  the 
trover  and  wmrvtAoa  of  oartain  goods  bj  tlis  dafsndaat 
the  property  oi  the  plalntUf;  (2)  damsgss  for  dstinns; 
(3}  dsoMge  to  goc^  detsinsd  Int  istamsd  to  ths 
plaintiff  by  the  dttfsndsnt 

The  material  paragraphs  of  the  statement  oi 
claim  were  as  follows : — 

S.  In  or  about  the  month  of  Teh.  1901  iha  plsiatiff 
dslivsrsd  to  the  detsndant  who  tseoivsd  tin  nine, 
oartain  goods  sad  ahattels,  ths  pEoperty  of  ths  plain- 
tiff, to  b«  by  the  d«f«ndant  stored  and  safely  and 
socnroly  kept  for  tiu  plaintiff  until  mah  tima  asAa 

(«)  Baponal  br  J.  AswTL  Thsobals,  Biq.,  Bsrrlalw  si  law. 
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piMDtifl  aboald  reqnir*  deliTei7  of  ibcM.  The  defen- 
dant Tcrbklly  ftgned  to  ttk«  Um  OMtodjr  of  th«  uid 
goods  and  obattoU  upon  thttmu  andacnditiMH  herein- 
before  eet  fortli. 

4.  On  01  abont  the  3rd  dtyof  Hej  1901  the  defendeat 
adnaoed  to  the  pUiotiff  ih»  tma  of  20t. 

5.  On  or  about  the  15th  day  of  Jane  1901  the  pli^nUfl 
tendered  to  the  deresdaiit  the  eaid  lam  of  20t ,  and 
reqncBted  him  to  deliver  to  her  the  sud  goods  and 
ohafetob. 

6.  The  defendant  refosed  to  aeoept  the  eaid  nm  of 
201.  and  to  deliver  the  eaid  foodi  ascl  ehattola  to  the 
plaintiff  or  any  of  them ;  bnt  *tirted  tbat  the  laid  ifoods 
■od  ohattela  had  be«n  eold,  and  that  the  pWatiff  had  no 
fnrttier  olaim,  title,  or  iaterert  in  tb»  eaid  gcoda  and 
ohattela  or  any  of  them. 

9.  By  reason  of  the  eaid  onlawfnl  eoDTerdon  and 
detention  the  plaintiff  has  been  danaged.  Sfae  hse  lost 
the  said  goods  and  chattels,  and  has  bean  deprived  of 
the  Qse  and  eBjoyment  of  then,  and  has  tberebj  lost  the 
proSt  ah*  woo^  bavo  eanad  by  fopiiabing  a  fist  there- 
with and  letting  the  saoM. 

The  plaintiff  olsima  i  (1)  Th9  retnrn  of  the  said  gooda 
and  olwttela,  or  their  valoe — vii^  8071. ;  (2)  damages 
for  the  detention  and  oonTtraiMi ;  (3)  altematirely,  an 
aoeoant. 

The  Bankraptcy  Act  1883  (46  &  47  Yiot  o.  52) 
eiuotB  as  follows : 

Seat.  37  (1).  Demands  in  tho  natnre  of  nnliqnidated 
damsges  arising  otherwiM  than  by  reaion  of  a  oontnwt, 
imnnise,  or  hreaoh  of  tniat,  shall  not  ba  provable  in 
baahraptey.  (3)  Save  as  aforesaid,  all  debta  and  lia- 
bilitioB,  present  or  fatore,  oertain  or  oontiogent,  to 
whioh  the  debtor  is  anbjeat  at  tbe  date  of  the  reoeiviog 
order,  or  to  whioh  he  may  beoome  aubjeot  before  his 
disoharge  by  reason  o{  any  obligation  bicnrred  before 
the  date  ti  the  reoeiving  order,  ahall  be  deemed  to  be 
dehto  provable  in  the  hankraptoj.  (8)  "Liability" 
■ball  for  the  pntpoaes  of  thla  Aot  tnohide  .  .  .  any 
obligation  or  posaibUity  of  an  obligation  to  pay  money 
or  moGe;'a  worth  on  ths  breach  of  any  express  or  implied 
oorensnt,  oontvaot,  agreement,  or  nndertahing. 

Muir  M<ide»nzi»  and  E,  A.  Abin^er  in  support 
of  the  appeaL— Although  the  plaintiff  in  sab- 
■tanoe  browht  her  aotum  for  the  ocmTetrion  ot 
lur  goods,  she  might  have  reoovszed  dama^  for 
the  oreaoh  of  the  oontraot  set  ont  in  par.  3  of 
tbe  statement  of  claim,  and  sfae  can  tfaertaore  now 
elect  to  treat  tbe  judf^ent  as  if  it  had  been 
obtained  on  contract.  Tbe  real  qamtion  is  whether 
at  the  date  of  the  receiving  order  ber  cUim  was 
provable  in  the  Iraiikraptcy,  and  whether  tbe  bank- 
rupt after  .his  dischai^  will  be  entitled  to  set  op 
bis  banljnptoy  as  a  mi  to  this  judgment  They 
cited 

Britiah  Ooldjialda  of  Weat  Africa  LimUtd,  80  L.  T. 

Bep.  638;  (1899)  2  Ob.  7; 
ParUr  r.  Norton,  0  Domford  A  East,  695 ; 
Jaek  V.  Kipping,  46  L.  T.  Bep.  169 ;  9  Q.  B.  Div. 

113; 

Watton  T.  Helliday,  48  L.  T.  Bsp.  54S ;  80  Ch.  IHv. 
780. 

Carrington  for  the  trastee. — This  proof  was 
rightly  rejected.  The  appellant  elected  to  obtain 
her  jndgment  on  oonvurrion  or  detinue,  and 
baving  obtained  jndgment  in  tort  she  cannot 
prove  m  the  banknmtigr  beoaose  she  m^ht  have 
obtained  a  judgment  based  oa  oontract.  In  tbe 
words  of  the  jndgment  of  Ashhurst,  J.  in  Parher 
■w.  Norton  {ubi  the  form  of  the  action  pre- 
olndes  the  appellant  from  proving  ber  demand 
nnder  the  bankruptcy.  ICoreover,  the  measure 
oi  damages  in  oonvernon  or  detinue  is  lai^er 
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than  for  a  breach  of  contract.  Tbe  discharge  of 
tbe  bankrapt  will  be  no  bar  to  the- plaintiffs 
right  nnder  her  jadgment.  There  is  no  right  of 
proof  on  a  jndgment  in  detinne,  which  has  not 
been  followed  by  execution : 

R9  Bearlh.  31  L.  T.  Bep.  737  ;  L.  Bep.  10  Ch.  2S4. 

Muir  Mackenzie  in  reply. — Although  in  form 
an  action  in  tort,  in  substance  it  was  for  breach 
of  contract.  The  contract  was  set  out  in  tbe 
statement  of  olaim,  and  it  was  on  that  contract 
tbat  the  action  was  founded.  He  referred  to 
Johnton  T.  SpUler,  1  Dooglss,  767. 

WKiaaT,  J. — I  am  ot  the  opinion  that  the 
rights  of  this  creditor  depend  on  her  pleadingin 
the  action  she  brought  against  the  debtor.  [His 
Lordship  read  the  indorsement  on  the  writ  and 
tbe  material  parts  of  the  statement  <  f  claim,  and 
continued:]  The  statement  of  claim  gives  the 
history  of  the  case,  it  sets  out  the  contract  and 
alleges  its  breach,  but  no  claim  is  made  for 
dami^es  for  breach  of  contract,  but  only  for 
detinue  and  conversion.  That  being  so,  I  can 
only  come  to  the  oonolnsion  that  the  appeilant 
was  suing  in  'tort,  and  in  that  case  she  cannot 

5 rove  in  hankroptcy  in  respect  ot  the  jadgment 
ebt  and  costs  recovered  in  that  action.  I  do  not 
think  she  has  brought  Iwrself  witiiinthe  language 
of  ffsot  37  of  the  Bankruptcy  Act  1883.  A  party 
wim  electa  to  sue  in  tort  rather  than  oontraot 
most  abide  by  the  result 

Motion  dismiaeed  with  eo»ia. 

Solitntora  :  J.  W.  Browne  ;  Syman,  I$aaet,  and 
Xewts. 


— — ^ — . 

COURT  OF  APPEAU 

March  12  and  13. 
(Before  WiLLiaw,  Stiblinq,  and  CozKsr^- 

Habdt,  L.JJ.) 
Habbubq  Insiabubbbb  Comb  Compaht  v. 
Mabtih.  (a) 

APFBaL  FBOH  XRB  KIBO'B  BKNGH  DITJBION. 

Guarantee  —  Indemnify  —  Ferbal  promtM  — 
Provii$e  to  annoer  for  debt  of  another— Statute 
ofFraude  (29  Car.  2,  e.  3),  *.  4. 

The  defendant  wot  a  director  of  and  held  a  large 
number  of  ekaree  in  a  eompany,  vokieh  he  had 
aUo  financed,  hut  As  had  no  charge  on  Ue  pro- 
pertu.  The  plaintiffe  mere  judgmeia  credmrs 
of  Me  company  and  had  wsweaa  writ  of&.  fa. 
upon  thejudgmentt  but  the  theriff  had  failed  to 
levy  beeauee  he  could  not  effect  an  entry. 

The  deferidant  then  verbally  promiaed  the  plaintiffe 
that  he  would  indorse  biui  for  the  anumnf  qf  Me 
debt. 

Held,  thai  the  promise  toae  not  a  contract  of 
indemnify,  but  "  a  promise  to  antxcer  for  the 
debt  of  another  "  within  sect.  4  of  the  Statute  of 
JFVands  ;  and  as  it  was  not  in  writing  the 
plaintiffs  could  not  maintain  an  action  itgainei 
the  defendant  for  the  breach  of  it. 

Dedeion  of  Mathew,  J.  reverted. 

W  Baporud  by  W.  a  Bus,  Beq.,  BarriBtM4t-L»w. 
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Tbb  fHamiXtta  were  a  foreign  company  and  had 
aapplied  goods  to  an  Eaglish  oompanr  oaUed  the 
GroirdaB  Accumulator  Syndicate  Limited. 

The  syndicate  failed  to  pay  for  the  ^ood*  and 
the  {^Aintiff  company,  hftving  reoovecedjadgment 
afpunab  them  for  the  amooiu  doe*  iauied  a  writ 
at  JE.  fa,  upon  the  judgment  wldoh  the  eheriff 
failed  to  execnte  betntnae  he  conld  not  efEeot  an 
entry. 

The  defendant  Xartin  was  chairman  of  the 
Crowdas  Syndicate,  he  held  a  large  nnmber  of 
shvree  in  it.  he  had  aim  finanoed  it,  bat  had 
nothing  in  the  shape  of  a  chai^  on  its  property. 

A  dajy  or  two  after  the  sberlfE  failed  to  take 
poaaeanon  tiie  defendant  called  on  Mr.  Winter,  who 
repreaented  the  plaintiff  oompany  in  England, 
and  at  that  interview  the  defendant  verbally 
promised  Mr.  Winter  that  he  would  indorse  two 
bills  of  exchange,  each  for  half  the  amonntof  the 
debt,  and  payable  respectively  at  three  and  six 
months,  and  on  the  faith  of  this  promise  Mr. 
Winter  withdrew  the  writ. 

This  action  was  afterwards  broufi^bt  for  damages 
for  breach  of  the  defendant's  agreement. 

The  defence  was  that  no  such  contract  was 
ever  made  as  that  on  whioh  the  plaintifts  relied ; 
and,  secondly,  that  if  such  a  conduct  was  made  it 
was  a  promise  to  answer  tor  ttie  debt  <A  o^ars, 
and  was  not  in  writing  as  reqnired  by  aeot.  4  of 
the  Statnte  of  Frauds,  and  tiierefcne  the  action 
ooold  not  be  muntuned. 

At  the  trial  before  Mathew,  J.  the  ^my  found, 
upon  tbe  questitm  of  fact,  a  verdiut  ut  favour  of 
the  plaintine. 

The  qneation  arising  under  the  Statnte  of 
Frauds  was  then  ar^ed  before  the  learned 
judge. 

On  the  28th  Jan.  1901  his  Lordship  delivered 
judgment,  holding  aeot.  4  did  not  '«pply,  the 
mawinl  part  of  which  was  as  follows  : — 

Mathbw,  J.— Now,  what  is  the  result  of  the 
endanoe  P  At  the  time  when  the  defendant  oame 
to  Mr.  Winter  the  plaintiffs  were  in  a  pontion  to 
take  poasessfon  of  the  goods,  and  they  were  in  a 
potitiott  analogous  to  that  of  persoos  having 
posseaskm  of  toe  goods,  and  their  legal  position 
is  rec<^ised  in  ITuItatiM  t.  Leper  (3  Barr.  1886), 
and  the  principle  is  rect^nised  in  the  later  oases 
of  Thomae  v.  mUiame  (10  Bam.  &  Grass.  664) 
and  Bdtoards  v.  Kelly  {6  M.  &  8.  204 ;  18  B.  B. 
349).  Those  cases  have  been  discassed  with 
approval,  and  very  sensible  and  reasonable  cases 
toey  are,  and  in  the  facts  they  closely  approach 
the  present  case.  They  are  discussed  in  the  notes 
to  Forth  T.  Stanton  (1  Wms.  Saund.  211e).  What 
was  the  object  of  the  arrangement  here  ?  The 
object  of  the  arrangement  was  to  protect  tbe  goodi 
of  tiie  syndicate  ;  and  it  was  not  to  pay  the  debt 
of  anotha*.  It  is  pretty  clear  that  what  the 
defoidant  suggested  was  that  he  should  have 
time  to  sell  &u  that  belonged  to  the  oompuiy. 
If,  in  fact,  the  object  of  the  contract  was  to  pro< 
teet  the  goods,  that  would  be  suffieint  to  toJ^e 
this  case  out  of  the  Statute  of  Frauds.  Bat  there 
is  another  point  still  more  clearly  in  favour  of 
the  plaintiffs,  and  that  is,  that  the  promise  was 
given  for  the  purpose  of  obtaining  a  direct 
personal  advantage  for  the  defendant  himself. 
He  had  invested  a  large  sum  in  the  syndicate,  and 
would  lose  every  fartbing  of  it  unless  time  was 
given  for  the  syndicate  to  get  on  its  lege.  With 


that  object — and,  I  should  gather,  the  sole  object 
be  had  in  view — he  made  the  promise  in  qaestKm. 
That  that  is  a  ground  for  saying  that  tbe  oaae 
is  not  one  within  sect.  4  of  the  Sta^te  (rf  Frauds 
is  clear  from  SitHon  r.  Orey  (69  L.  T.  Bap.  354^ 
673;  (1894)1  Q.  B.  285).  Under  tboaeolnnunstanoee 
it  appears  to  me  clear  that  the  4th  eeotion  of  the 
Statute  of  Frauds  does  not  wply,  and  my  jodg- 
mant  on  that  pmnt  ou^t  to  be  in  favour  «  the 
plaintiffs. 

From  this  decision  the  defendant  ^pealed. 

EngUeh  HarrUon,  E.O.  and  B.  F.  Colamtor 
the  appellant — The  guarantee  was  a  promise  or 
contract  "to  answer  for  the  debt  of  aaodur'* 
within  the  meaning  of  aeot  4  of  the  Stetnte  of 
Frauds.  There  is  no  memorandnm  or  note  of  it 
in  writing  and  signed  him,  and  therefore  this 
action  cannot  be  maintained,  and  the  plaintiffs  are 
not  entitled  to  the  amount  awarded  to  them  by  the 
juiy.  There  Is  no  original  promise  here  fonndad 
on  a  new  consideration.  The  goods  did  not  belong 
to  the  defendant,  but  to  the  syndicate,  in  which 
be  was  only  one  of  tlie  sbarebolderB.  WiUiame  v. 
Leper  (3  Burr  1886)  and  Edwarde  y.  Ketty  (6  M. 
&  S.  204 ;  18  B.  B.  349)  do  not  apply.  The  defen- 
dant had  no  interest  in  the  transaction  within 
Couturier  t.  Haatie  (8  Exc.  40)  and  Sntlvn  v.  Orey 
(69  L.T.Bep.  354,  673;  (1894)1  Q.B.  285).  The 
The  plaintiffs'  rif^t  of  action  only  arisee  from 
the  alleeed  oontnot,  whioh,  under  the  atatnte 
mast  be  In  writiiw,  and  not  from  the  fact  thai  he 
had  indorsed  the  bills : 

Steele  v.  JfeKuiIaH,  43  L.  X.  Bap.  358 ;  S  App.  Cmm. 
754; 

JmKiu  V.  Ooomber,  78  L.  T.  Bsp.  759;  (1898) 
2  Q.  B.  ISS. 

C.  A.  BueeeU,  K.G.  and  W.  WUU  for  the 
plaintiffs. — The  defendant's  promise  was  not  a 
guarantee  of  the  debt  of  the  oompany.  It  was  an 
orif^nal  contract  of  indemnity.  The  defendant 
was  a  lat]ge  shareboldw  in  the  oompany,  and 
therefore  it  was  to  his  interest  to  prevent  thtir 
property  being  aeized  under  the  fi.  fa^  as  tlie 
syndiaate  would  have  been  ruined.  Therefore 
the  real  object  of  his  promise  was  to  aeeora  lua 
own  interest,  and  not  to  guarantee  the  pigment 
of  tbe  debt.  It  a  promise  to  pay  a  debt  is  meorely 
incidental  to  the-main  object  <^  a  larger  bannun, 
the  oontraob  is  not  within  the  statute.  It  is  ziot 
a  question  of  motive,  hut  a  qaestion  of  the  object. 
The  pliUntiffs  here  insisted  that  the  defendant 
should  take  on  himself  the  liability  of  the  debt. 
They  referred  to 

WUliamt  T.  Leper  (vbi  «up.) ; 

Edwarde  v.  K»tty  (ubi  tup.) ; 

Brampton  t.  Paulin,  4  Bing.  264  ; 

Walker  t.  Taylor,  6  C.  A  P.  752 ; 

FoHh  V.  Stanton,  1  Wma.  Ssand.  210 : 

Couturier  v.  Haetie  {vbi  sup.) ; 

Favgeroia  v.  Dreealer,  7  C.  a  K.  S.  374,  89S ; 

Sutton  V.  Qrey  {ubi  fup.)  j 

QuUd  V.  Conrad,  71  L.  T.  Bip.  140  ;  (1894)  fl  Q.  a 

885; 

C/iUUng  V.  Avbert,  2  Eut,  325 ; 
Wilkinnm  r.Untnn,  7  Q.  B.  Dir.  63C. 

WiLTALKB,  LJ^.— In  tiiis  case  the  material 
facts  are  very  short  indeed.  Tbe  plaintiffs  had 
supplied  goods  to  a  company  called  the  Growdus 
Aocumal^or  Syndicate.  The  syndicate  did  not 
pay  what  was  doe,  and  the  plaintiffs  recovered 
judgment  against  them,  and  placed  in  the  hajuda 
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ot  the  sberiit  a  writ  of  ji.  /a.  to  realise  the  amonnt 
ot  the  Jadgment.  The  sheriff  found  that  the 
works  had  itoppedt  and  the  place  was  closed,  and 
he  difl  not  take  possession.  After  this  there  was 
a  meetinffbetween  Hr.  JIartin,  the  defendant, 
and  Mr.  Winter,  who  represented  the  pluntiff 
oompany.  A  oonTemium  took  place  at  the 
meeung,  and  the  jniy  fbnnd  that  Ur.  Winter's 
aoommt  of  that  oonvama&m  is  an  aooorate  one. 
To  pnt  the  remit  of  fbat  oonrowation  shortly, 
Mr.  Martin  prMBiaed  that  he  wonld  indorse  some 
Inlls  for  the  amonnt  of  ihe  judgment  dabt  It  is 
said  that  that  amonnted  to  an  oral  promise  to 
give  a  goarantee  of  this  judgment  debt  owing  by 
the  iyndicate  to  the  plaintiff  company.  It  is 
•aid  on  behalf  ct  the  defendant  that  this  was 
a  Momise  by  Kr.  Hartin  b^  word  ot  moath  to 
vrnke  himself  answer  for  tfau  debt  of  the  syndi- 
cate. It  is  said  on  behalf  of  the  plaintiffs  t^at 
tiiis  was  not  a  promise  to  make  himself  answer- 
able for  the  debt  of  another — that  is,  the  syndi- 
cate— bat  that  it  was  a  contract  of  indemnity,  by 
which  I  suppose  is  meant  a  new  cootraot  in  the 
nature  of  an  original  obligation.  The  question 
whioh  has  to  be  decided  is  whether  or  not  this 
bargun  is  a  momiae  to  answer  for  the  debt  of 
ancSnr ''within  the  4th  nation  of  the  Statntoof 
Frauds.  Hatiiew,  J.  has  fotmd  that  it  does  not 
not  oome  within  that  seotion.  I  am  sorry  I 
cannot  agree  with  tiiat  conolnnon.  I  think  that 
this  contract  as  plainly  as  poBuUe  was  a  promise 
by  Mr.  Hartin  to  make  himself  answerable  for 
the  debt  of  the  indicate.  Oar  attention  has 
been  called  to  a  great  number  of  cases  in  whioh 
the  court  has  treated  various  ti'ansactions  as  being 
ontside  sect.  4.  The  earlier  oases  were  most  of 
them  what  I  may  call "  property  cases."  In  those 
cases  either  the  person  wao  made  the  promise 
had  property  which  he  wished  to  release  from 
Itabilily  or  there  was  some  property  which  he 
wished  to  acquire.  It  is  not  necessary  for  me 
to  refer  to  those  cases  "one  after  the  other. 
I  cannot  tigne  that  the  present  case  comes 
within  any  of  that  dam.  The  defendant's 
promise  was  not,  as  it  seems  to  me,  either  a  new 
otmtracb  of  parohase  ot  a  new  oontract  for  the 
Telease  of  any  property  whioh  was  his,  or  pro- 
perly in  which  he  had  an  interest.  Oar  attention 
was  next  called  to  the  exception  which  has  been 
ertablished  by  what  I  may  call  the  "  del  credere 
oases,"  beginning  with  Coufurter  t.  Sastie  (uhi 
a'tp.)  and  coming  down  to  Suilon  v.  Grey  {ubi 
sup.).  It  is  mid,  and  I  think  truly  said,  that 
those  oases  are  of  a  different  species  from  the 
property  cases.  I  deliberately  say  of  a  different 
speoies,  not  of  a  different  genus,  because  I 
think  there  is  a  wider  genus,  which  can  be 
plainly  and  simply  defined,  within  whioh  both  of 
chese  species  fau.  So  far  as  I  can  see.  the  autho- 
rities have  left  us  with  a  g^eral  rule,  whioh  I 
J  will  attempt  to  define  presentiy,  and  each  of 
these  two  classes  of  oases  falls  within  this  general 
role.  In  each  of  them,  I  think  the  form  of  the 
promise  given  by  the  promissor  has  ti  ever  been 
beid  to  be  conolnsive  ox  the  matter.  He  may,  or 
he  may  not,  promise  in  terms  to  answer  for  the 
debt  of  another ;  bat  whether  he  does  so  or  not', 
it  is  the  substance,  not  the  form,  which  is 
regBodoi.  Now,  before  gmng  away  from  these 
instances,  I  should  like  to  mention  one  more  class 
-which  I  do  not  treat  as  an  exception  from  sect.  4, 
bat  whioh  I  think  df>ee  not  come  withm  tiie 


section  at  alL  I  mean  the  cases  which  have  been 
spoken  of  as  "indemnity  cases."  Of  course,  in 
one  sense  all  guarantees,  whether  they  come 
within  sect.  4  or  not,  are  contracts  of  indemnity. 
But  the  difference  between  those  indenmities 
which  come  within  the  seoticm  and  those  whioh 
do  not  is  verr  shortly  expressed  in  these  words  in 
the  notes  to  F^th  v.  Btanion  (William's  Notes  to 
Saunders,  edit.  1871,  vol.  1.  p.  234) :  "These  oases 
establish  that  the  statute  applies  only  to  promises 
made  to  the  person  to  whom  another  is  aueady  or 
Is  to  beeaamnswerable."  That,  to  my  mind,  is 
an  aocorata  description  ot  a  guarantee  or  indem- 
nity which  comes  within  the  4bh  section  of  the 
Statute  of  Frauds,  as  dlstinfitaishedfrom  ui  original 
liability  which  is  not  within  the  section,  and 
which  has  no  reference  to  the  debt  of  another,  but 
creates  a  new  liability  which  is  undertaken 
by  the  promissor,  and  has  been  called  in  the 
argument  a  contract  of  indemnity.  I  do  not  wish 
to  go  at  length  into  the  case,  but  it  seems  to  me 
that  QuUd  v.  Conrad  (ubi  $up.)  entirely  confirms 
this  as  being  the  true  view  of  the  distinotion 
between  an  indemnity  and  a  guarantee  which 
comes  within  the  4th  section.  In  that  case  the 
defendant  had  orally  promised  the  plaintiff  that, 
if  he,  the  plaintiff,  wonld  aooept  certain  bills  for 
a  firm  in  which  the  defendant's  son  was  amrtner 
the  defendant  would  provide  the  plaintiff  with 
funds  to  meet  the  bills,  and  it  was  held  by  the 
Oonrt  of  Appeal  (aflSrming  tiie  judgment  of 
jUathew,  J.)  that  this  was  a  promise  of  indem- 
nity and  not  of  guarantee,  and  therefore  not 
required  by  sect.  4  of  the  Statute  of  Ftauds  to  be 
in  writing.  In  bis  judgment  Lindley,  L.J.  said 
(1894)  2  Q.  B.  892)  :  The  authorities  are  Thomas 
V.  Cook  (8  B.  &  0.  728)  and  WHdet  v.  Dudlow 
(L.  Rep.  19  £q.  198).  Tkoma*  v.  Cook  appears 
to  me  to  be  indistinguishable  from  this  case,  if 
the  facts  here  are  such  as  I  take  them  to  be." 
Then  the  Lord  Justice  cites  a  passage  from 
the  judgment  of  Parke,  J.  in  Thomaa  v.  Cook 
{ubi  cup.) :  "  This  was  not  a  promise  to  answer 
for  the  debt,  default,  or  misoarriue  of  another 
person,  but  an  ori^nal  oontract  between  these 
parties,  that  the  plaintiffs  should  be  indemnified 
against  tiie  bond.  If  the  plaintiff  at  the  request 
of  the  defendant  had  paid  money  to  a  third 
person,  a  pronise  to  repay  it  need  not  have  been 
in  writing,  and  tbtscsseis  insabstanoe  the  same." 
Lord  Davey  said  (1894)  2  Q.  B.  896) :  "  In  my 
opinion  there  is  a  plain  distinction  between  a 
promise  to  pay  the  creditor  if  the  principal 
debtor  makes  default  in  payment,  and  a 
promise  to  keep  a  person  who  has  entered,  or 
is  about  to  enter,  into  a  contract  of  liability 
indemnified  against  that  liability  indepen- 
dently of  the  question  whether  a  third  person 
makes  defanlt  or  not."  It  seems  to  me  that  those 
judgments  entirely  confirm  the  view  which  is 
taken  in  the  notes  to  Forth  v.  Stanton  (ubi  sup.), 
which  I  have  read.  In  my  judgment,  in  the 
present  case  the  circumstances  show  plainly 
that  there  was  a  guarantee  of  the  payment 
of  a  debt  for  whioh  the  ir^ndioate  was  primarily 
liable,  and  not  an  original  promise  by  Mr. 
Martin  to  keep  the  plaintiffs  indemnified. 
In  my  judgment  a  contract  of  indemnity  does 
not  oome  within  sect  4,  but  I  think  there  is 
nothing  to  justify  ns  holding  that  in  the  present 
case  the  oontract  is  a  contract  of  indemnity.  I 
think  it  is  a  oontract  of  gnarantee — "  a  promise 
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to  answer  for  the  debt  of  another."  That  being 
80, 1  now  wish  to  refer  to  those  oases  which,  so  far 
as  the  words  of  the  coatraot  are  oonoemed, 
mizht  come  wi^in  sect.  4,  bnt  which  have  been 
held  not  to  come  within  it  becaose  of  the  object  of 
theotrntract.  it  seems  to  me  that  whether  jon 
look  at  the  "  propertiy  oasee  "  or  whether  yon  look 
at  the  "  del  onder*  ottiea,**  in  eaoh  of  those  oaaea 
really  the  oonolnsion  oome  to  was,  that  the  con- 
tract in  qoeetion  did  not  fall  within  the  section 
because  of  the  object  of  the  contract.  In  each  of 
those  cases  tlwre  was  really  a  main  contract--a 
lai^r  contract — and  the  obligation  to  pay  the 
debt  of  another  was  merely  an  incident  of  the 
larger  ccmtract  Aooordiog  to  m^  nnderatanding 
of  uiose  cases,  this  is  not  a  qoeetion  of  motive,  it 
is  a  qoestton  of  object.  Ton  most  find  in  fact 
what  it  was  that  the  parties  were  in  fact  dealing 
aboat.  Wiiat  was  the  sabject-matter  of  the  oon< 
tract  P  If  the  sabjeot-matter  of  the  contract  was 
the  parcliaBe  of  property — ^to  relieve  property 
from  a  liability,  to  get  rid  of  inonmbrancee, 
■or  to  seonre  greater  diligence  in  the  perfor- 
maiioe  of  the  dnfrf  of  a  faotor,  or  to  seonre 
the  introdncticm  of  bnainoeo  into  a  stockbroker's 
office— in  all  those  cases  thraewas  a  latger  matter 
which  was  the  oVjeot  of  the  oonttaot.  If  that  is 
the  object  of  the  contract,  the  mere  fact  that  as 
-an  incident  to  it — ^not  as  the  immediate  object  bat 
indirectly — the  debt  of  another  to  a  third  person 
will  be  paid  does  not  bring  the  case  within  the 
section.  That  being  so,  I  ask  myself  whether  in 
the  present  case  we  can  really  find  an^  larger 
"Oontract  f  I  cannot  do  bo.  It  seems  plam  to  me 
npan  the  evidence  here,  that  the  only  matter 
which  was  present  to  the  mind  of  Hr.  Martin  and 
was  presented  by  him  to  Mr.  Winter  was  tiiis, 
"Will  yon  forI)eur  for  a  time  ?  Will  you  give  the 
-eyndicate,  which  I  believe  has  a  fature  before  it, 
the  opportunity  of  taming  round  P  I  believe  that 
if  it  has  that  opportunity  it  will  do  wall  and  will 
pay  yon ;  and  to  induoe  you  to  forbear  I  will  give 
yon  Dills  which  will  seonre  pajfment  to  yon  at 
specified  periods  of  tills  deb^  mease  the  syndi- 
cate does  not  eome  ftnrward  uid  pay  you  itself.'* 
It  aeMns  to  me  that  is  the  real  effect  of  the  ccm* 
Tersation,  and  that  is  the  whole  of  this  contract, 
and  there  is  neither  purchase  nor  a  del  credere 
juraa^^ent,  nor  anything  else  ontside  this 
hfldTgain,  and  the  mere  fact  uiat  Mr.  Martui  had, 
as  he  seems  to  have  done,  financed  the  Orowdus 
syndicate  to  a  large  extent,  and  that  that  was  his 
motive  for  coming  forward  and  bargainiog  for 
forbeuanoe  cannot  make  any  difference  as  to  the 
object  of  the  contract  That  might  have  been 
the  motive  that  induced  him  to  make  himself 
answerable  for  the  debt  of  the  syndicate,  but  it 
was  not  the  object  of  the  contract  The  object 
■ci  the  oontract  was  umply  to  obtain  forbear* 
anoe  from  the  creditors  in  respect  of  this 
debt  It  was  cantended  that  the  tma  deftu- 
tion  of  the  oases  which  do  not  oome  within 
sect  4  was  not  those  in  which  the  obligatum  to 
pay  ttie  debt  of  another  is  an  inddent  <»  a  lai^er 
ctmtract,  but  those  in  which  tiie  mun  object  is  to 
aecnre  the  promissor's  own  personal  interest 
But  if  tiie  cases  which  do  not  come  within  tlu 
section  were  so  defined  there  would  be  notiiing 
left  to  oome  within  it,  beoanse  in  every  case  there 
must  be  a  consideration  which  the  promiseor 
bargains  for,  which  is  to  come  to  him  from  the 
promisee.  That  is  just  as  tme  of  mere  forbearance 


as  it  is  of  anything  else.  If  the  contract  between 
the  promissor  and  the  promisee  ia  that  the 

Sromissor  will  be  answerable  for  the  debt  of  the 
ebfcor  of  the  promisee  if  he  will  forbear,  and  if 
the  main  object  is  to  obtain  that  forbearance,  that 
would  be  sttfflcieut  to  take  the  case  out  of  the 
atatnte.  Inmy  opiniinitsotoholdwonldbe^ply 
to  repeal  saot  ^  Then,  with  relerence  to  the  case 
of  FttBomrald  r.  Drvstlsr  (vbi  mp.).  That  case  was 
dedded  hmg^  after  CoMtvrier  t.  S«$iie  («M  ««jp.), 
and  in  his  judgment  Oookbnm,  OJ.  quoted  the 
notes  to  Forth  v.  Btanton  (1  Wms.  Saund.  2Ile), 
and  he  expressly  approves  of  that  note,  snbject  to 
one  qualification.  The  paasage  wliioh  he  quoted 
was  uiis :  "  The  fair  result  seems  to  be  that  the 
question,  whetiier  each  particular  case  oomea 
within  this  clause  of  the  statute  or  not  depends 
not  on  the  consideration  for  the  promise,  bnt  on 
the  fact  of  the  original  party  remaining  liable, 
coupled  with  the  absence  of  any  liability  on  the 
part  of  the  defendant  or  his  property,  excCTt 
such  as  arises  from  his  express  promise."  The 
Obief  Justice  then  said  (7  0.B.17.  S.392]:  "I 
quite  concur  in  that  riew  of  the  doctrine,  {oovided 
the  proposition  is  oonddered  aa  eml»ai(ung  the 

aoahfication  at  the  oonclaaion  of  the  passage ;  fnr, 
bough  I  agree  that  the  oonaidwa,ticm  alona  is  not 
Uie  test,  but  that  tiie  puty  tiddug  upon  himself 
the  obligation  upon  which  the  action  is  brought 
makes  himself  responsible  for  the  debt  or  defalk 
of  another,  still  it  must  be  taken  with  the  qualiftea- 
tion  stated  in  the  note  above  mted,  viz.,  an  absenoe 
of  prior  liability  on  the  part  of  the  defendant  or 
his  property,  it  being,  aa  I  think,  truly  ststed 
there  as  the  result  of  ttie  authorities,  that  if  there 
be  something  more  than  a  mere  undertaking  to 
pay  the  debt  of  another,  as,  where  the  property 
in  c<msideratioa  of  the  giving  up  of  which  the 
party  entmrs  into  the  undertaking  ia  in  point  of 
fact  his  own,  or  is  property  in  which  he  has  sonka 
interest,  the  case  is  not  within  the  provision  of 
the  statute,  which  was  intnaded  to  apply  to  the 
case  of  an  undertaking  toanawer  for  tibe  d/A^ 
default  or  miscarriage  ci  another,  where  tike 
petaon  making  tiie  promise  has  himself  no  interast 
m  the  property  which  is  the  subject  of  the  nnler- 
taking.  I  wuh  to  pcdnt  out  that  Gockbotn,  CJ. 
was  were  in  terms  dealing  only  with  the  "  pro- 
perty caaes  as  aa  instance,  and  to  my  mind 
clearly  mly  meant  to  deal  with  them  as  an 
instance,  of  a  general  rule.  I  have  attempted  to 
define  that  general  role,  and  I  think  that  every 
one  of  the  exceptions  which  is  to  be  found  in  the 
cases  comes  within  the  rule  as  I  have  defined  it. 
It  is  not  necessary  to  say  anything  on  the  othw 
point — the  question  of  cfamages — because  in  the 
view  which  we  take  of  the  case  it  does  not 
arise.  I  think,  therefore,  tliat  the  judgment  of 
Mathew,  J.  should  be  reveraed  and  this  appeal 
allowed. 

STiELzva,  L.J.— I  am  of  the  same  cqrinion, 
Bnt  the  ease  is  one  <tf  diffionlly.  Wearedubrinff 
from  Matiiew,  J.,  and  we  nave  heard  a  moat 
excellent  and  elaborate  argument  on  the  subject 
And  I  will  th«refore  add  a  few  words,  though  I 
affree  entirely  witii  what  has  been  said  by 
Williams,  lt.J.  In  the  first  plaoe,  I  think  that  tdie 
decision  in  QuUd  r,  Conrad  (vbi  tup.)  does  noti 
apply.  I  think  it  is  imposaible  to  arrive  here  at 
th«  conclusion  at  which  the  learned  judge  arrived 
in  that  case,  tliat  the  defendant's  oontract  here 
was  to  pay  the  debt  whether  the  company,  of 

Digitized  by  Google 


JoM  M,  1901 J 


THE  LAW  TD£ES. 


[Vol.  LZZZVI.-60I^ 


Ot.  of  Afp.] 


wfasohbewas  a  director,  oonld  pay  it  or  not.  In 
the  case  of  Guild  t.  Conrad,  it  wae  found  that  the 
«ontraob  was  not  a  contraot  topay  if  the  foreign 
£rm  did  not  pay,  because  there  was  no  ezpeotati<ni 
■at  that  time  that  the  foreign  finn  would  be  able 
to  pay,  bnt  the  oontract  was  to  find  funds  to 
enable  the  pluntiffs  to  meet  certun  aooeptaaoes. 
Here,  ib  seems  to  me  that  the  transaction  which 
was  in  contemplation  was  to  give  time  to  the 
syndicate,  in  the  expectation  tluit  in  the  intertal 
it  would  be  placed  in  funds  hj  which  it  would  be 
enabled  to  pay  all  its  debts.  The  important 
•element  (which  existed  in  Guild  t.  Conrad)  that 
titm  was  no  expectation  that  the  syndicate 
would  ever  be  abw  to  pay,  appears  to  me  to  be 
wanting  in  this  case.  Now,  that  bring  so,  we 
liaTO  to  oonaider  whetho-  the  ease  is  one  of  aocn- 
ttaet  "  to  answer  fbr  the  debt,  default,  or  mia< 
CBzriage  of  another  person,"  within  the  meaning 
of  the  4th  section  of  the  Statute  of  Frauds, 
Undoubtedly  the  decuions  ran  fine  in  these  oases, 
and  the  main  stress  of  the  argument  has  been  to 
extend  the  doctrine  which  was  laid  down  in 
Couturier  v.  HaBtie  (ubi  sup.)  and  in  Suiton  t. 
Qrey  (ubi  sup.)  to  the  preseiit  case.  I  accept  the 
passage,  which  has  been  cited  from  the  judgmmt 
of  .G<x;kbum,  C.J.  in  Fitzgerald  v.  Vreuler  {itbi 
««p.)f  stating  the  law  with  reference  to  the  two 
classes  of  cases,  of  which  WtUiatiu  t.  Leper  (ubi 
*vip.)  and  Walkers.  Taylor  {ubi  cup.)  are  the  types. 
He  said  (7  C.  B.  US.  S.  392) :  "  If  there  be  eome- 
tiiing  more  than  a  mere  undertaking  to  pay  the 
debt  of  another,  as,  where  the  proj^wty,  in  con- 
rideration  of  Uie  siTing  up  of  which  Uie  party 
eaters  into  the  nnSeriaking,  is,  in  point  d  fact 
his  own,  or  is  property  in  which  ne  has  some 
intereBt*  the  <»Me  is  not  wiUun  the  prorinfm  of 
<A  the  statute,  which  was  intended  to  apply  to 
the  oase  of  an  undertaking  to  answer  for  the  debt, 
defonlt,  or  miscarriage  of  another  where  the 
persoD  making  tfae^romise  has  himself  no  interest 
m  the  property,  which  is  the  subject  of  the  under- 
taking." I  do  not  foi^t  that  in  the  oase 
of  W^iamt  r.  Leper  (ubi  tup.)  a  promise  to 
pay  rent  was  given  by  an  auctioneer,  who  had 
possession  of  uie  property,  under  instructions 
from  the  real  owner  to  cell  it,  but  when 
the  reasons  assigned  by  the  learned  judges 
for  the  decision  which  ther  arrived  at  are 
examined,  it  appears  to  me  that  the  auctioneer 
was  there  treated  as  the  agent  of  the  owner,  with 
antiunit?  from  Uie  owner  to  enter  into  a  oontract 
to  pay  the  rent  out  ot  the  proceeds  of  the  sale. 
That  promise  must  be  taken  to  hare  been  the 
|Vomiae  of  the  real  owner,  and  therefore  the  case 
IS  broiurht  within  ttie  statement  of  the  law  to 
which  rhave  just  reftered.  Again,  in  the  case  of 
Walker  r.  Taphr  (ubi  tup.)  it  seems  to  me  that 
the  traiuaction  really  was  a  purchase  by  the 
defendant  of  a  right  of  tiie  plaintiff  which  the 
defendant  thought  would  be  valuable  to  him. 
Having  acquired  the  right  he  refused  to  pay,  and 
it  was  neld  to  be  a  oase  which  did  not  fall  within 
the  .Statute  of  Frauds.  We  then  come  to  the 
case  of  Couturier  v.  Hastie  (ubi  tup.),  and  there  it 
was  held  that  a  contract  by  a  del  credere  agent 
was  not  within  the  statute.  Looking  at  the 
judgment  of  of  Bowen,  L.J.  in  the  following 
case  of  Sutton  v.  Qrey  (69  L.  T.  Bep.  354),  it  is 
quia  clear  that  be  re^rded  the  case  of  Couturitr 
V.  2asfte  as  going  to  the  verge  of  the  law,  and 
lie  referred  w  tiie  remarks  which  were  made  on 
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it  in  the  case  of  Wiekham  Wickham  by  Wood. 
T.O.  (2  K.  Sl  J.  437).  The  oase  of  ButUm  r. 
Qrty  is  one  in  which  there  was  a  contract 
between  the  plaintiffs,  a  firm  of  brokers,  and 
a  person,  the  defendant,  who  employed  them. 
The  terms  were  that  the  defendant  should  intro* 
duce  clients  to  them,  and  that  the  plaintiff s 
should  transact  bnunesa  on  ttie  Stock  Exchange 
for  clients  thus  introduoed  upoa  the  terms  that 
as  between  the  plaintiffs  and  the  defendant,  the 
defendant  should  liave  half  the  commission  earned 
by  the  plaintiffs  in  respect  of  any  transactions  by 
tbem  for  any  clients  introduced  by  the  defendant, 
and  he  should  pay  to  the  plainUffs  half  of  any 
loss  which  might  be  incurred  by  them  in  respect 
of  such  transaotionB.  An  action  was  brought 
hy  the  plaintiffs  to  reoover  from  the  defandant 
half  the  loss  which  th^  had  ianuTed,  and  it  waa 
held  that  the  defendant,  having  an  interest  in  the 
transaction  equally  with  the  plaintiffs,  the  principle 
of  Coutmrier  v.  Hattie  {vbi  ctu>.)  applied.  Lord 
Esher,  in  the  Court  of  Appeal,  cited  the  passage 
already  referred  to  from  FittgeraXd  v.  ttrettSr 
(vbi  ti^.),  and  oommmted  on  it  in  this  way: 
(1894)  1  Q.  B.  289) "  The  learned  judge  there  used 
the  words  '  has  himself  no  interest  in  the  property 
which  is  the  subject  of  the  undertaking,'  because 
he  was  dealing  wit^  a  case  of  property ;  but  if  his 
words  be  read,  as  I  think  tiiey  should  b^  '  has  no 
interest  in  the  transaction,'  he  is  adopting  that 
interpretation  <rf  Couturier  v.  Hattie  (ubi  sup. 
which  I  think  is  the  right  one."  It  was  really 
upon  this  passage  from  the  judgment  of  Lord 
Esher  that  the  argument  for  the  plaintiffs  in  the 
present  case  has  oeen  fonnded.  As  it  seems  to 
me,  in  the  judgmoit  of  Oockbum.  0.  J.  in  JUx* 
geredd  T.  Dre$$t«r  and  in  the  judgment  of  Lord 
Esher,  "  interest  **  means  some  apeoies  of  iuttttest 
which  the  law  recognises.  Here  the  defendsnt 
had  no  such  interest  in  the  property,  which  waa 
about  to  be  seized  hy  tiie  shenff.  He  was  ump^ 
a  director  of  the  company  who  had  taken,  no 
doubt,  a  deep  interest,  m  the  popular  sense  of  the 
word,  in  its  proceedings.  ,He  held  a  lai^  number 
of  shares ;  I  think  he  was  the  largest  shareholder 
in  the  company.  He  had  also  mianoed  the  com- 
pany, but  he  had  not  anything  in  the  shape  of  a 
chai^  on  this  property  whatever ;  he  was  simply, 
at  the  best,  a  general  creditor  of  the  company. 
Now,  it  is  contended  that  we  should  read  t^e 
wor^  "  interest  in  the  transaction "  in  a  wide 
sense,  and  as  importing  a  sort  of  "  business 
interest"  in  the  company — that  sent  of  interest 
which  a  creditor  and  a  sharduddsr  ot  a  company 
has  in  its  prospects.  It  seems  to  me  that  so  to  do 
would  be  to  go  a  long  way  to  repeal  tiie  4tVk 
section  of  the  Statute  of  Frauds,  and  to  ^ve  an 
extMision  to  the  doctrine  of  Coutwn'm*  t.  jBosfts 
(ubi  tup.)  much  further  than  I  am  prqtared  to 
extend  it.  On  these  grounds,  I  thmk  that  the 
appeal  ought  to  be  allowed,  and  the  judgment  of 
Mathew,  J.  reversed. 

Cozen».Hasdt,  L.J. — I  agree.  It  seems  to 
me  for  the  reasons  which  my  Lord  has  given,  and 
which  I  will  not  Te|>eat,  that  this  waa  certainly 
not  a  contract  of  indemnity.  The  contract  is 
one  which  falls  prima  fade  within  sect.  4  of  the 
Statute  of  Frand^  unless  it  can  be  brought 
within  some  recognised  or  some  logical  exception. 
Now,  (me  mat  peonliariiy  here  is  that  neither 
the  plaintiffs  nor  ti)e  defendant  had  possession 
of,  or  had  any  interest  in,  the  goo<l8^^  the 
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■yndioatoi  Bui  it  hw  been  fordbly  and  most 
abl^  argned,  that  the  case  is  brought  within  the 
reoMiiuBed  exoeptionB  from  the  secti<m,  because 
the  defendant,  Mr.  Martin,  thongh  he  hod  no  right 
or  interest  in  the  goods,  yet  bad  in  a  business 
sense  an  interest  in  them.  It  was  argned  that  we 
ought  to  look  at  the  object  ot  the  promise  which 
he  entered  into,  and  that  if  we  can  come  to  the 
conclusion  that  the  object  of  Mr.  Martin  in 
giring  the  promise  was  to  secure  a  benefit  for 
himseif,  and  not  to  secure  forbearance  for  the 
syndicate,  then  we  ought  to  hold  that  tiie  case  is 
not  within  the  Statute  of  fVands  at  all  I  oannot 
i^reewitlk  that.  It  seems  to  me  to  involve  a  ctm- 
toskm  between  ob^'ect  and  motive.  I  eannot 
doubt  that  the  object  of  the  promise  wbidi  was 
made  bj  Ur.  Martin  was  to  seoure  the  forbear- 
anoe  of  the  plaintiffs  tor  three  months  and  nx 
mmths  in  enfordng  the  debt  due  trom  the  syndi- 
cate. If  tiiat  be  so,  the  authorities  do  not  in  any 
way,  it  seems  to  me,  snwort  the  contention  of  ^ 
counsel  for  the  plaintitfs.  They  have  hem 
divided  oonveniently  into  three  classes.  The  first 
consiste  of  what  have  been  called  the  *'  property 
cases."  I  do  not  think  they  can  be  dealt  with 
more  accurately,  and  certainljr  not  more  shortly, 
than  they  are  by  Williams,  J.  in  bis  jadgment  in 
FittgeraJd  v.  Dressier  {ubi$up.).  He  said  (7  C.  B. 
N.  S.  394) :  "  At  the  time  the  promise  was  made  the 
defendant  was  substantially  owner  of  the  linseed 
in  question,  which  was  subject  to  the  lien  of  the 
ordinal  vendors  for  the  oontraot  price.  The  effect 
(rf  the  promise  was  nnther  more  nor  less  than 
thia^  to  get  rid  oi  the  incnml»Haoe,  or  in  other 
words,  to  buy  off  Che  phuntilfk'  lien.  That  b^g 
so,  it  seems  to  me  that  the  authorities  dwly 
establish  that  such  a  case  is  not  witJiin  the 
statute.  The  case  of  WtUiaim  v.  Leper  {vbi  sup.) 
proceeded  upon  this,  that  tha  defendant  t^ere  had 
an  interest  in  the  property:  his  property  was 
inoumbered  by  the  landlord's  claim  for  rent; 
therefore  the  promise  wu  a  promise  to  pay  a  debt 
to  which  that  property  was  subject,  and  not 
simply  a  promise  to  answer  for  the  debt  or  default 
of  another  within  the  meaning  of  the  statute. 
This  is  in  accordance  with  the  cases  of  Ccuiling  t. 
Aubert  (vM  aup.)  and  An$tey  v.  Marden  [1  N.  R. 
124 ;  8  R.  R.  713),  which,  as  is  stated  in  the  note 
to  which  my  Lord  baa  referred  (Forth  v.  Stanton, 
1  Wma.  Saund.  211e)  were  decided  not  to  be 
within  the  statute  'rax  the  ground  Uiat  then  was 
in  both  easesa  purchase  of  an  interest,  not  amere 
nndBrtaking  to  p»  tJie  debt  of  another.' "  Then 
stress  has  been  piaoed  on.  what  is  called  "the 
document  cases.  Those  cases  seem  to  me  to 
stand  on  an  entirely  cUfferent  footing.  If  I  go  to 
a  banker  or  another  person  who  has  certain  docu- 
ments which  he  holds  as  securi^  for  a  debt,  and 
I  ask  him  to  band  over  the  doeoments  to  me  on 
payment  of  the  debt,  that  is  simply  a  purchase  ot 
the  security.  Although  it  may  be,  I  tuns  b^jome 
answerable  for  the  debt  of  another,  that  ia  not  the 
main  object  of  the  contract.  The  third  class  of 
cases  consists  of  those  cases  which  have  been 
called  the  "  del  credere  caees."  When  they  are 
fairly  looked  at  they  seem  to  me  to  only  amount 
to  this,  that  a  contract — e.g.,  for  the  employment 
of  a  del  credere  agent — need  not  be  in  writing, 
although  it  incidentally  involves  the  answering 
for  a  &bt  of  another  person.  la  other  words,  3, 
the  court  can  find  that  there  is  a  mun  ocmtraot, 
the  object  at  which  is  not  to  answer  for  the  debt 


of  another,  that  oontraot  is  not  within  aeofc.  4^ 
even  though  incidentally  it  may  result  in  » 
liability  to  answer  for  the  debt  of  another.  Fw 
these  reascnu  I  sgree  with  my  Lords,  and  think 
the  appeal  ought  to  be  allowed. 

Solicitors  for  tbe  plaintiffs,  Skarpe,  Paffter^ 
Pritchard,  Barham,  and  Lawford. 

Soluntms  for  the  defendant,  Wettt  King,  Adttm^ 
and  Co. 


JprU  15, 16, 17,  and  May  5. 
(Before  OoLUSS,  M.B.,  Stiblisq  and 
Cozihs-Habdt,  L.JJ.] 
Be  Aldaji's  Sbttlhint.  (a) 

APPKA.L  FSOX  THE  CHA.MCEBT  DITI8XOH. 

Settled  Larul— Tenant  for  life- — Power  ofleaev^a—- 
Mining  lease — Varying  minimum  rent — Way- 
leave— Settled  Land  Act  1882  (45  /46  Vid. 
c.  38),  ».  2,  tub-e.  10  (ii.)  (tt».),  ».  6,  (it.),  s.  7» 
nti-s.  2,  s.  8,  e.  f),  su&-s.  1  (t.)  (».),  s.  11,  «.  17^ 
nh-t.  1, «.  53— Ssttlnl  Land  Aet  1884  (47  A  46- 
Viet.  c.  18)  s.  4. 

By  an  agreement,  dated  in  Feb.  1900,  the  feiumt 
for  life  iff  eettled  sitotos  agreed  with  a  eoUiery 
company  to  Uate  to  them  a  seam  qf  eoal  under 
the  M<atot,%Hown  ae  Vte  "Bameley  thick  team,** 
for  a  term  euety  yeare  from  the  let  Jan, 
1898. 

The  agreement  provided  (inter  alia)  : 
"  3.  The  royeUty  or  acreage  rent  shall  be  at 
rate  of  301.  per  foot  per  acre,  but  due  allowajux* 
ehaU  be  made  for  bad,  fauHy,  or  unujorkable^ 
coal,  or  coal  to  thin  or  to  cut  off  by  faults  of 
tuch  magnitude  that  it  cannot  be  vsorked  with- 
out lott.  The  lesteet  thaU  alto  pay  a  timHar 
royalty  rent  for  all,coal  and  tlack  other  than  the 
Bameley  thick  team  got  in  the  drifting  and- 
Bold  off. 

*'  4.  The  minimum  or  certain  rent  is  to  be :  For 
the  firtt  year,  nil ;  for  the  second  year,  2s.  6d, 
per  acre ;  for  the  third  year,  5t.  per  acre  ;  for 
thefmarth  year,  lOa.  per  acre ;  and  for  fftejfm- 
year  and  eocA  eueeeeding  year,  ILperaere.  2%e 
mtntmwm  rsn<  shall  begin  to  be  paid  atfront^ 
the  let  Jan.  1899. 

"  6.  UndergettingB  may  he  made  up  at  any  time 
during  the  term. 

"  7.  When  aU  saleable  coal,  except  sueh  parte 
any)  as  are  not  to  be  worked  or  paid  ^rr, 
shaU  have  been  worked  or  paid  for,  a  nominal 
rent  of  lOt.  thall  be  paid  for  the  remainder 
of  the  term  in  tubstitulion  for  the  royalty  and 
minimum  rents, 

"  9.  No  wayleave  rent  is  to  be  paid  for  any  other 
part  of  the  Bamsley  thick  seam  of  coal  under 
any  other  land  in  the  parish  of  Wi^ersley." 

The  queitions  were  -.  First,  whether  the  tenant  for 
We  had  power  under  the  provisions  of  the  Setued 
Land  Acts  to  grant  a  mtninjf  Zeaie,  reserving  a 
varying  minimum  rent;  secondly,  whether  he 
had  potoer  to  insert  in  the  lease  a  proviso  for  the 
cesser  of  the  minimum  rent  after  all  the  demised 
minerals  had  been  toorfeed  and^idfor ;  thirdly , 
whether  the  lease  might  contain  a  wayleave  for 
foreign  coal  to  continue  after  cesser  of  the 
minimum  rent  at  a  nominal  rent. 

Held,  thai  upon  the  evidence  it  was  clear  that  f  fca 
agreement  was  made  honetily  in  the  interests  of 
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■all  partie*,  and  uxu  the  hegt  thai  could  h«  made 
/or  the  development  of  the  eatate ;  and  that  there 
9008  nothing  meretn  which  covld,  a>  a  matter  of 
lavs,  be  coneidered  to  violate  the  requirementt 
of  the  Settled  Land  Act  1882. 
Deciiion  of  Byrne,  J.  (ante,  p.  76)  reverted. 
Appeal  hy  the  piaintifE,  the  tenant  for  lif%  from 
a  daemon  of  Byrne,  J.  (ants,  p.  76). 

Neville,  E.G.  and  Jthn  Dimon,  for  the  mppel- 
iaat,  referred  to 

Be  Lowther't  Xatatee  (tmnportod),  «ltad  In  Mmo- 
Swianegr  on  HioM,  QnarriM,  Mid  Hbwndi,  2iid 
«dit,  at  p.  178  ; 
S«ttl«d  Land  Aot  1S82.  ■.  3,  iuIhi.  10  (U.)  (It.), 
1.  6  (ii.),  a.  7,  mb-s.  2,  «.  6.  i.  9,  ub-i.  1  (L)  (fL), 
•.  11,  s.  17,  Rib-i.  1,  8.  53; 
SetUad  Land  Act  1884.  a.  4. 

L.  B.  Brittotoe,  for  the  reajpondeniB,  the  trustees 
of  the  settiementf  and  an  infant  remainderman 
nferred  to: 

Doe  d.  BuUon  r.  Barvi/t  1  B.  ft  C.  488;  85  B.  B. 
444; 

Mountjoy'e  oaw.  5  Co.  Bap.  5  ; 

BaUett  to  Martin,  4SI4.  T.  Bep.894  ;  24Ch.DiT. 

624; 

Montgomery  v.  Charterii,  5  Dow.  293  ; 

Jegon  t.  Fioian,  13  L.  T.  Bep.  769  ;  L.  Bap.  1 C.  P. 
9,  at  p.  31 ; 

SogdsD  on  Powen,  SOx  edit.,  pp.  785-6 ; 

jparwell  onPowflra,  2nd  edit.,  p.  624. 
[Cozivs-Hardt,  L.J.  referred  to  Be  Oladttone ; 
Gladstone  t.  Gladttone  {^h.  T.  Bep.  515;  (190U) 
2  Ch.  101,  at  p.  105).] 

NmnUe.K.C,npm.  Cur.adv.vuU. 

May  5. — The  fdlowing  written  jodgmente  were 

^eliTered : — 

CoLiiiNB,  M.B. — This  is  an  appeal  from  the 
decision  of  Bjme,  J.  upon  certain  qaestions  as  to 
the  validity  under  the  Settled  Land  Acta  of 
certain  provisions  in  an  agreement  for  a  mining 
lease  entered  into  by  the  tenant  for  life  under  a 
setttement  made  by  the  will  of  William  Aldam, 
^eoBased.  The  first  question  ia  whether  or  not 
the  tenant  for  life  haa  power  under  the  provieiona 
of  the  Settled  Land  Aoibs  to  grant  a  mizdng  laaae 
ae  pn^toaed  for  mxty  years,  reaerring  a  mimmnm 
jBuiy  rent  not  commencing  nntil  the  second 
year  of  the  term,  and  increasing  year  by  year 
tmtil  the  fiftii  year  of  the  term.  This  question 
the  learned  judge  haa  answered  in  the  negative. 
Sect  6  of  the  Settled  Land  Act  1882  provides 
that:  "A  tenant  for  life  may  leaae  the  settled 
land,  or  any  part  thereof,  or  any  easement,  right, 
or  privily  of  any  kind,  over  or  in  relation  to  the 
eame,  for  any  purpose  whatever,  whether  in- 
volving waste  or  not,  for  any  term  not  exceeding 
.  .  .  (IL)  in  case  of  a  mining  lease,  sixty  years.* 
Sect.  7,  sub-sect.  (2),  provides  that  "  Every  lease 
shall  reserve  the  best  rent  that  can  reason- 
ably be  obtained,  regard  being  had  to  any  fine 
taken  and  to  any  moiwy  laid  ont  or  to  be  laid 
ont  for  tiie  beinfit  (rf  the  settled  land,  and 
flenerally  to  the  droamstanoea  of  the  oaae." 
fieet.  9  provides  that  "  (1)  In  a  mining  lease  tibe 
rent  may  be  made  to  be  aacertainaue  by  or  to 
vary  ac^rding  to  the  acreage  worked,  or  by  or 
accordoig  to  the  quantities  of  any  mineral  or 
anlMtance  gotten  made  merchantable,  oonvertad, 
earned  away,  or  disposed  of,  in  or  from  the  settled 
Jnnd,  or  any  other  land,  or  by  or  according  to  any 
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faoiUties  given  in  that  behalf;  and  (il.)  a  fixed  or 
minimum  rent  may  be  made  payable,  with  or 
without  power  for  the  lessee,  in  case  the  rent, 
aocordbig  to  acreage  or  quantity,  in  any  specified 
period  does  not  produce  an  amount  equal  to  the 
fixed  or  minimum  rmit,  to  make  up  the  deficiency 
in  any  subsequent  specified  period,  free  of  rent 
other  than  Uie  fixed  or  minimum  rent."  Sect.  53 
provides  that:  "A  tenant  for  life  ahall,  in  exer- 
cising any  power  under  this  Act,  have  record 
to  the  iqberest  of  all  ^parties  entitled  under  tlie 
settlemaot,  and  shall,  u  relation  to  the  exerdae 
thereof  by  him,  be  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  a  trustee 
for  those  paitiea."  The  affidavits  filed  in  supnort 
of  the  summons,  which  are  nnoontzudicted,  snow 
that  it  is  usual  in  the  district  to  charge  no 
minimum  rent  in  the  first  year,  and  also  to  charge 
a  gradually  increasing  rent  in  ttie  first  few  suc- 
ceeding years,  till  a  certain  limit  is  reached, 
which  IB  always  below  the  value  of  the  probable 
HuuTiftl  get  of  ooal,  and  that  this  is  reasonable, 
having  regard  to  the  great  initial  outlay  and  time 
required  for  the  opening  ont  and  development  of  a 
new  mine.  Thy  also  assert  that  the  rent  reserved 
under  this  agreement  is  the  beat  that  could 
be  got,  and  beneficial  to  all  persons  entitled. 
Byrne,  J.  waa  of  opinion  that  the  fact  that  no 
minimnm  rait.waa  reserved  in  the  first  year  waa 
fatal,  though  he  would  have  been  satisfied  had  it 
beat  fixed  at  a  nominal  amount  only,  and  saw  no 
ol^eotion  to  tlie  graduated  scale,  provided  the 
maximnm  rent  waa  made  to  begin  in  the  fifth 
year,  or  on  the  death  of  the  tenant  for  life  if  he 
died  before  that  date.  He  based  his  view  on  this 
latter  point  on  the  ground  that  hj  the  will  a 
second  tenant  fur  life  might  possibly  succeed 
before  the  remainderman.  I  cannot  agree  with 
the  learned  judge  in  his  answer  to  the  first  qaes- 
tion.  The  Setued  Land  Acts,  as  the  learned 
jud^  admits,  contain  no  provision  making  a 
mimmum  rent  obligatory  in  the  first  year.  There 
need  not  be  any  minimum  rent  at  all,  though 
there  is  power  to  reserve  one.  And,  while  there 
need  be  no  minimum  rent,  there  may  be  an 
acreage  rent  aoooixlinff  to  the  qnuitities  gotten, 
which  might,  and  probably  would,  be  notmng  in 
the  first  year.  Whence,  thai,  oomea  the  obi^^ 
tion  to  reaerve  a  minimum  rent  in  the  first  year 
if  (me  is  reserved  at  allP  The  epithet  "fixed" 
does  not  create  it.  It  is,  I  think,  used  only  in 
contradistinction  to  an  acreage  rent  flnotnatii:^ 
according  to  the  amount  gotten,  and  a  rent 
would  be  "  fixed "  for  any  year  in  which  a  sum 
defined  beforehand  was  reserved  as  rent.  The 
learned  ]udge  founded  his  view  upon  the  fact  that 
sect.  4  of  the  SetUed  Estates  Act  1877  permitted 
a  peppercorn,  or  auy  rent  smaller  than  that  ulti- 
mately made  payable,  to  be  reserved  during  the 
first  five  years  of  mining  and  building  leases, 
whereas  in  the  Settled  Laud  Act  1882,  though 
there  is  such  a  provision  as  to  building  leases 
(sect.  8),  it  ia  not  extended  to  mining  leases  in 
sect.  9.  But  in  the  earlier  IwidatioB  building 
and  mining  leaaea  were  dealt  with  togdlier  in  <me 
section ;  in  the  present  Act  they  are  dealt  with 
separately;  and,  aa  Hr.  Neville  pointed  out, 
a  peppercorn  may  well  have  been  treated  as 
stncuy  applicable  to  a  building  lease  creating 
the  true  relation  of  landlord  and  tenant,  but  inapt 
in  the  oaae  61  a  mining  lease,  which  is  really  m 
its  essence  rather  a  sale  at  a  price  pajable  by 
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inBtalmenti  tlian  a  demise  properly  called.  Bat 
however  this  may  be,  I  think  the  proTisions  of 
the  Settled  Eetates  Act  have  veiy  little  bearing 
on  the  oonatrootion  of  the  Settled  Land  Acts, 
which,  u  was  explained  in  Bruce  t.  MarquU  of 
AiUabwry  (67  L.  T.  Bep.  4S0  (1892)  A.  G.  356j, 
rest  on  a  very  different  principle.  In  that  case 
Lord  Maonsgbten,  Bpeakint;  of  the  Settled 
Land  Act,  said  (at  p.  364):  "The  problem 
was  how  to  relieve  settled  land  from  the- 
misohief  which  strict  settlements  undoubtedly 
did  in  some  cases  produce  without  doing  away 
altogether  with  the  power  of  brio^ng  land 
into  settlement.  That  was  something  very 
different  from  the  task  to  which  Parliamrat 
addressed  itself  in  framing  the  Settled  Estates 
Acts.  In  those  Acts  the  Legislature  did  not  look 
beyond  the  interests  of  the  persons  entitled  under 
the  settlement.  In  the  Settled  Land  Act  the 
paramount  object  of  the  L^i^slatnre  was  the 
well-being  of  settled  land.  The  intareats  of  the 
persons  entitled  nnder  the  settlement  are  pxo- 
teoted  by  the  Act,  as  for  aa  it  was  possible  to 
protect  tnem.  They  must  be  duly  considered  by 
Ibe  trostees  or  by  the  court  wheneTer  the  trustees 
or  the  court  may  be  called  upon  to  act.  But  it  is 
evident,  I  think,  that  the  Legislature  did  not 
intend  that  the  main  purpose  of  the  Act  should 
be  frustrated  by  too  nice  a  regard  for  those 
intereats."  A  similar  obeerration  was  made  by 
Lord  Lindley  in  Be  Qladstone :  Qlcidstow  r. 
Gladtione  (82  L.  T.  Rep.  615;  (1900)  2  Ch.  101, 
at  p.  105).  where  he  said:  "The  Settled  Land 
Aot  was  intended  to  get  rid  of  a  number  of  old 
authorities,  and  to  enable  a  tenant  for  life  to  do 
that  which  he  could  not  have  done  before  the  Aot. 
I  do  not  think  that  any  oaae  decided  before  the 
AjoA  can  have  any  applioaticni  to  the  present  case." 
"Ben,  <m  the  evidenoe,  the  stipnlatitni  in  qoeetion 
is,  from  a  bluinen  atandptnnt*  reasonable  and 
■praoer,  it  the  beat  price  for  the  coal  is  to  be 
reaUsed,  and  can.  omirly  be  no  disadvantage  to 
the  rem^derman,  even  if  that  were  the  para- 
mount ocnudderatiott,  which  it  is  not  It  is,  I 
tiiiak,  clear  on  the  evidence  that  this  agreement 
was  made  honestly  in  the  intereets  of  aU  parties, 
and  the  possible  difference  to  a  tenant  for  life 
succeeding  before  the  fifth  year  must  not  be 
allowed  to  defeat  an  arrangement  which  is  the  best 
that  can  be  made  for  the  development  of  the  estate. 
Questions  2  and  3  are  aa  follows:  (2)  Whether 
or  not  the  tenant  for  life  has  power  to  insert  in 
the  lease  a  proviso  for  the  cesser  of  the  minimum 
rent  when  all  the  coal  demised  hj  the  lease, 
except  such  parts  thereof,  if  any,  as,  m  aooordaiice 
with  tiie  leaM^  are  not  to  be  worked  or  paid  for, 
shall  have  been  paid  for  at  the  acreage  rent 
reserved  by  the  lease ;  (3)  whether  the  lease  may 
contain  a  wayleave  for  for^gn  ooal,  to  oonttnne 
after  cesser  of  the  minimum  rent  at  a  nominal 
rent,  or  whether  a  substantial  rent  most  be 
reserved  for  suoh  wayleave.  The  learned  judge 
has  treated  these  together.  As  to  the  first  of 
them,  he  holds  that  it  can  only  be  permitted 
provided  the  term  be  made  to  determine  at  the 
period  cf  the  cesEer  of  the  minimum  rent^  and, 
as  to  the  Ecoond,  that  a  sabstantial  rent  mast  be 
paid  for  the  wayleave  after  such  cesser.  He 
pdnts  out  that  no  separate  rent  is  reserved  for 
the  wayleave,  and  that,  thoagh  this  is  permibsible 
under  sect.  17,  jet  the  effect  of  the  provisions 
referred  to  in  these  questions  would  be  that^  if 
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all  the  coal  were  worked  oat,  there  would  practi- 
cally be  a  free  wayleave  for  the  rest  of  the  term^ 
payment  having  beoa  already  made  -  for  It  in  Uie- 
rent,  and  that,  if  the  tenant  for  life  were  to  liv» 
till  all  the  coal  was  got  ont^  the  remundemuuL 
would  be  subject  to  tiie  burden  ot  the  wayleave 
for  the  rest  of  the  term,  witfaoat  getting  any- 
thing but  a  nominal  paymmt  for  what  might- 
have  been  granted  by  tnem  for  a  very  substantiaL 
rent.  I  think  the  same  considerations  dispose  of 
these  di£Bculties.  On  the  evidence  it  would  seeizk 
to  be  a  practical  impossibility  to  deal  with  th» 
wayleave  in  any  other  way.  The  coal  nnder  the- 
land  of  the  lessor  (which  consist  of  scattered 
plots)  is  only  a  small  part  of  a  seam  lying  under 
the  land  oi  several  different  owners,  and  to  be- 
properly  developed  under  modem  conditions  it 
mnst  be  worked  as  part  of  a  larger  whole.  The 
provisions  in  the  lease  are  those  which  have  been 
fonnd  to  be  the  moet  workable  in  praotioe,  and  am 
those  which,  ue  in  general  use  in  the  district. 
Every  spedal  or  nnosaal  cUose,  snch  aa  thoae- 
suggested  the  learned  judge,  would  mean  it 
fetter  put  on  the  development  of  the  estate,  and 
would  involve  a  diminntwn  in  the  rent  which  tbe 
lessee  would  be  prepared  to  give  for  the  ooaL 
The  consideration  given  by  the  lessee  and  tiie 
rights  he  gets  in  ret»m  are  all  part  of  one 
bu^^un,  and  the  fact  that  the  coal  under  the 
lands  of  many  different  owners  has  to  be  worked 
as  part  of  one  enterprise,  as  to  which  it  is  impos- 
sible to  say  beforehsjid  how  and  in  what  directiona 
it  is  to  be  most  economically  carried  out,  makes 
it  essential  that  the  wayleave  for  forugn  coal 
should  be  oo-eztensive  with  the  term.  By  a  pro- 
vision in  the  will  in  tiiis  case,  two-tiiirds  of  the 
rent  is  to  be  eet  aside  ae  ea|ntal  mou^s,  instead 
of  one-fourth,  which  is  all  tiiat  the  statute  (sect-ll> 
exact  in  the  case  of  a  tenant  for  life  not  impeach- 
able for  waat^  and  tiie  xemaindetmen  irilU  then- 
fore,  eoffer  no  iDjnstio&  It  ia,  of  course,  im- 
poBuble  in  every  case  to  pat  tliem  in  predsely 
the  same  position,  at  whatever  period  during  a. 
lease  the  tenant  for  life  may  die,  out  primd  faaie, 
where  a  substantial  proportion  is  set  aside  when 
received  for  the  benent  of  the  remaindermen,  it  is 
best  for  all  parties  tliat  the  highest  obtainable  price 
should  be  secured  for  the  coal  and  the  wayteave, 
even  though  in  oertain  contingencies  the  rent 
should  drop  to  a  nominal  figure  before  the  end 
of  the  term.  It  seems  to  me  that  there  ia 
nothing  in  the  statutes  to  vitiate  the  proviuona 
in  question,,  and  that  thie-  appeal  must  be 
allowed. 

Stibuko,  L.J.— William.  Aldam,  by  his  nail, 
dated  the  ISth  Dea  18M»  devised  his  real  estate 
to  the  use  of  his  son  William  Wright  Wacde 
Al^un  for  life  with  remainder  to  tibe  ose  oi  sooh. 
one  or  more  of  the  sons  or  daughters  of  William 
Wright  Warde  Aldam  for  sdch  estates  in  tailor 
any  lesser  states  as  William  Wright  Warde 
Aldam  should  by  will  appoint,  and  in  default  ot 
such  appointment  to  the  ti^  of  the  teetaba-'s 
f;randson  William  St.  Andrew  Warde  Aldam,  the 
son  of  William  Wright  Warde  Aldam  for  life 
with  remainders  over.  And  the  testator  declared 
that  every  estate  for  life  under  the  Umitati(uu 
aforesud  should  be  without  impeachment  of  waate^ 
and  also  that  under  a  mining  lease,  whethw  the 
mines  or  minerals  leased  were  already  opened  or 
in  work  or  not,  there  should  be  from  time  to  time 
set  aside  aa  capital  money  arising  under  tbe 
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Settled  Land  Aoli  1882  brothiidparia  of  the  rent. 
«nd  the  residue  of  the  rent  shonld  go  aa  rents  and 
profits.  The  testator  died  on  the  27th  July  1890. 
William  Wright  Warde  Aldam  is  now  tenant  for 
life  in  possession  nnder  the  testator's  wilL  Eiisson, 
the  tenuit  for  life  in  remainder,  is  an  in&nt.  Mr. 
W.  W.  Warde  Aldam  enterad  into  an  affreement, 
dated  the  13th  Feb.  1900,  with  the  Dalton  Msin 
Collieries  Limited  whereby  he  has  f^reed,  as 
tenant  for  life  under  tiie  settlement  created  by 
his'tather's  will,  to  lease  the  Bamsley  thick  seam 
of  coal  under  the  settled  estate  for  a  term  of  sixty 
^srs  from  the  1st  Jan.  1898.  The  material 
clauses  of  the  a^rreement  for  present  purposes  are 
as  follows:  "(3)  The  royalty  or  acreage  rent 
shall  be  at  the  rate  of  SOL  per  foot  p«*  acre, 
Imt  doe  allowanoea  shall  be  made  for  bad,  fianlty, 
or  unworkable  ooal,  or  coal  ao  fhin  or  so  out  off 
fatalta  of  such  mumitnde  that  it  cannot  be 
worked  without  loss.  The  ksseea  shall  also  pay 
a  similar  royalty  rent  for  all  coal  and  slack  other 
than  the  Bamsley  thick  seam  got  in  the  drifting 
4Uid  sold  off.  (4)  The  minimum  or  certain  rent 
is  to  be :  For  the  first  year,  nil ;  for  the  second  year, 
"2».  6d.  per  acre ;  for  the  third  year,  5«.  per  acre ; 
for-the  fourth  year,  lOi.  per  acre ;  and  for  the  fifth 
and  each  succeeding  year,  IL  per  acre.  The 
minimum  rent  shall  begin  to  be  pud  as  from  the 
Ist  Jan.  1899.  (6)  Tlndergettings  maybe  made 
up  at  any  time  doring  the  term.  (7)  When  all 
saleable  ooal,  ezospt  such  parts  (if  any)  as  are  not 
to  be  worked  or  pud  for  shall  hare  been  worked 
■or  pud  for,  a  nominal  rent  of  10s.  shall  be  paid 
for  the  remainder  of  the  term  in  substitution  for 
the  royalty  and  minimum  rents.  (9)  No  wayleave 
rant  ia  to  be  paid  for  any  other  part  of  the 
Bamsley  tiiiok  aeam  of  ooal  nnder  any  other  land 
in  the  parish  of  Widcersl^.  (13)  The  leneea  are 
to  oommenoe  working  the  ooal  with  all  reasonable 
«peed  and  to  work  i&  aeam  during  the  lease  with 
«ll  reaaonable  diligenoe  and  bring  to  the  snifaoe 
as  much  ooal  as  can  reasonably  be  got  witii  proper 
diligence."  The  property,  the  subject  m  the 
af^reement,  consists  of  a  large  number  of  detached 
pieoes  of  land  intermixed  with  the  lands  of  other 
owners,  and  could  only  be  profitably  worked  from 
a  pit  situated  like  tJiat  of  the  lessees  on  property 
not  forming  part  of  the  settled  estate.  In  con- 
eeqnenee  of  doubts  raised  by  the  trustees  of  the 
wiU  for  the  purposes  of  the  Settled  Land  Acts, 
«  eammons  was  taken  out  by  Mr.  W.  W.  Warde 
Aldam  for  the  determination  of  certain  ques- 
tions, upon  which  Byrne,  J.  has  made  an  order 
declaring  (1)  tiiat  the  appUoant  aa  anoh  tenant  lor 
Ufe  aa  onnnaaid  has  no  power  to  grant  a  leaae  aa 
afcrfeaaid  rssenring  a  nrinimum  yearly  rent  not 
•eommencing  until  the  second  year  of  the  said 
term,  and  increasing  year  1^  year  until  the.  fifth 
jeur  of  the  said  term  as  proposed ;  (2)  assuming 
there  is  no  other  objection  to  the  proposed  lease, 
the  applicant  has  power  to  insert  in  such  lease 
«  proviso  for  the  cesser  of  tiie  minimum  rent 
when  all  the  ooal  demised  br  the  lease,  except 
«aoh  parts  thereof,  if  any,  as  in  accordance  with 
the  provisions  of  the  lease  are  not  to  be  worked  or 
paid  for,  shall  have  been  pud  for  under  the  terms 
ot  tibe  lease,  and  a  proviso  permitting  under- 
settings  to  be  made  up  notwithstanding  the 
4wtennination  of  the  term,  but  so  that  the  term 
ehaJl  determine  at  the  period  of  the  oeaser  of  the 
tninimiun  rent;  (3)  that  if  the  wayleave  for 
foreign  ooal  otmtinnes  after  the  oesaer  of  the 


minimum  rent,  a  aubstantial  and  proper  rent 
must  be  paid  for  such  wayleave  after  snob  cesser. 
Prom  this  order  the  applicant,  Mr.  W.  W.  Warde 
Aldam,  has  appealed.  The  questions  raised  turn 
on  the  provisiouB  of  the  Settled  Land  Act  1882, 
the  material  enactments  of  which  are  the  follow, 
ing:  [His  Lordship  referred  to  sect.  2,  sub- 
sect.  10  (ii.) ;  sect  6  (ii.);;  sect.  7,  sub-sect.  2 ;  sect.  8 ; 
sect.  9,  sub-sect  1  (1.),  (ii.) ;  sect  11 ;  sect.  17,  sub- 
sect  1 ;  sect,  53 ;  and  continued :}  lu  dealing  with 
the  questions  raised  in  this  case  it  has,  I  think, 
to  be  boroe  in  mind  that  the  Legislature  has  on 
gronndfl  of  public  policy  oonsiderably  increased 
the  rights  which  tenants  for  life  of  real  estate  have 
at  law.  The  alterations  are  very  striking  in  the 
case  of  mining  leases.  A  tmant  for  life  impeach- 
able for  waste,  and  oonaeqnentiy  nnaUe  at 
common  law  to  wrnk  unopmed  mines,  is  now 
authorised  to  grant  a  ndniing  lease  of  sndi  mines, 
and  to  receive  Iot  hia  own  use  one-foorth  of  the  - 
rent  reserved  bv  the  lease.  It  is  also  to  be  bmne 
in  mind  that  tne  object  of  a  mining  lease  is  to 
enable  the  lessee  to  remove  for  his  own  benefit  the 
minerals  demised,  and  widely  differs  from  that  of 
a  lease  of  a  portion  of  the  surface  where  the  lessee 
is  expected,  after  enjoying  the  use  and  occupation 
of  the  demised  property  for  a  term  <rf  years,  to 
deliver  it  up  to  the  lessor  in  the  same  state  and 
condition  as  at  the  commencement  of  the  lease. 
The  rent  reserved  by  the  mining  lease  rather 
resembles  an  instalment  of  the  purchase  money 
for  the  demised  minerals  than  what  is  understood 
by  rent  reserved  on  an  ordinary  demise  of  the 
surface.  Sect  7,  snb-seot.  2>  of  the  Settled  Land 
Act  1882  i^plks  to  all  laaaea  granted  nndor  the 
Act,  wli^her  of  ^e  surface  or  of  minerals.  Its 
proviaionB  are  imperative,  and  require  the  beat 
rent  to  be  reaerved  that  can  reasonably  be 
obtained,  regard  being  had  to  all  the  circum- 
stances of  the  case.  The  word  "rent  "in  the  clause 
includes  such  rents  or  royalties  as  are  authorised 
by  the  Act  to  be  reserved  in  mining  leases :  (see 
sect.  2,  sub-seot  10  (ii.).  In  determining  whether 
the  best  rent  has  been  reserved,  the  court,  on  a 
question  arising  between  the  tenant  for  life 
on  the  one  hand  and  the  trustees  of  the 
settiement  and  beneficiaries  on  the  other,  must 
consider  not  ooXy  whether  it  ia  the  beet 
rent  which  could  be  obtained  as  between  an 
absolute  owner  and  the  lessee,  but  also  whether 
it  is  such,  regard  being  had  to  the  interrats  of  all 
parties  entitied  nnder  the  settiement :  (see  Settied 
Land  Act  1882.  s.  53).  Sect  9  of  the  Act  (which 
deals  with  mining  leasee)  is  not  imperative,  but 
merely  permisuve.  Sub-sect.  1  (i.)  authorises  the 
reeervation  of  a  rent  varying  according  to  the 
acreage  worked  or  the  quantities  of  mineral  gotten. 
Sub-sect.  1  (it)  authorises  the  reservation  of  a 
fixed  or  minimum  rent,  either  with  or  without 
powm:  for  the  lessee  to  make  np  defi^endes  in 
working,  in  case  the  rent,  according  to  acreage  or 
quantity  falls  short  of  the  fixed  or  minimum  rent. 
It  is  not  disputed  that  under  the  sub-section  a 
varying  rent  may  be  reserved  without  the  addi- 
tion 01  a  fixed  or  minimum  rent,  but  it  is  said 
that  if  a  fixed  or  minimum  rent  be  reserved  it 
must  be  a  uniform  rent.  This  does  not  wpear  to 
me  to  be  expressed  by  the  language  of  the  sub- 
section, on  which  (regard  being  hM.  to  the  policy 
of  the  Act)  I  do  nnt  think  t^t  a  narrow  con- 
struction ought  to  be  placed.  In  support  of  his 
ootttention  the  leamecf  counsel  for  tae^nmaa-  t 
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dentB  referred  to  Mounijoy'a  case  (5  Co.  Bep.  5) 
and  Z>ofl  d,  Sutton  t.  Harvey  (1  B.  &  C.  426). 
Boili  were  cases  of  surface  leases  granted  under 
powers  Tery  much  more  limited  in  iheir  terms 
than  those  conferred  by  the  Settled  Land  Act 
1882.  I  shall  assnme,  novoTer,  that  tiieee  oaaes 
doa^y  to  enurftuje  leases  granted  onder  the 
powara  of  the  Settled  Iiand  Act  18^  except  whare 
Tailing  nota  are  expreed^r  antiuwiaed,  bat  no 
oaae  haa  heen  cited  in  which  th^  him  been 
applied  to  fixed  or  minimnm  rents  tinder  nunin«r 
leaeflB,  where  a  Taryinff  rent  was  aathozised. 
It  was  also  nointed  oat  that  in  sect  8,  sub-seot.  2, 
it  is  expressly  provided  that  a  nominal  or  other 
rent  leas  than  the  rent  uliimatelj  payable  under 
a  boilding  lease  might  be  reserved  for  the 
first  fire  years  ai  the  term,  while  sect.  9  contains 
no  such  pronaion.  The  answer  appears  to  be 
that  such  express  provision  was  unnecessary,  for 
sub-sect.  1  (i.)  of  sect.  9  authorises  the  reservation 
of  a  rent  vaiying  with  the  actual  working,  and 
sub-sect.  1  (ii.)  doss  not  make  the  reservation  of 
a  fixed  or  minimum  rent  imperative.  Having 
retard  to  the  difEerence  already  pointed  out 
between  surface  and  mining  leases,  I  am  onable  to 
aeegooderonnd  for  heading  that,  as  amatter(rf  law, 
the  fixed  or  nunimam  rent  Teforred  to  in  seet  9, 
sab-seots.  (L)  (ii.),  must  be  a  uniform  rent,  and 
Byrne,  J.  was  of  this  ojonion.  Bathe  held  that 
the  proviuon  that  no  rent  should  be  pud  daring 
the  first  year  was  unauthorised,  and  ne  appears 
to  have  considered  the  proposed  arrangement 
open  to  objection,  as  I  understand,  in  the  mterest 
of  the  remaindermen,  and  puticularly  ol  Uie 
infant  son  of  the  tenant  for  life,  wlu>  is  also 
*  tenant  for  life.  The  object  of  a  fixed  or  minimum 
rent  is  twofold :  First  to  provide  a  specified  income 
on  which  the  tenant  for  life  may  rely;  and, 
secondly  (and  this  is  the  more  important  reason), 
as  a  security  that  the  mine  will  be  worked  and 
worked  with  reasonable  rapidity :  (see  the  remarks 
of  Erie,  C.J.  in  Jegon  v.  Vivian  (13  L.  T.  Eep. 
769 ;  L.  Rep.  1  C.  P.  9,  at  p.  34).  In  the  pre- 
sent  case  it  is  proposed  that  the  lessee  shall 

Sy  no  rent  daring  the  first  year,  and  rents 
IB  tiian  that  nltuaately  payable  during  the 
■eoond,  tlurd,  foartii,  and  fifth  years.  If 
(he  fixed  or  minijntun  rant  niay  vaiy  as  I 
think  it  can,  I  do  not  see  why  in  a  particular 
year  it  may  not  be  nil.  The  sciieme  is  framed  as 
it  is  on  the  view  that  daring  the  first  five  years 
the  lessee  will  in  all  probabilify  be  under  the 
necessity  of  ezpendintr  laxve  sums  for  the  purpose 
of  developing  the  cosklfield,  and  the  arrangement 
is  both  reasonable  and  usual  as  between  lessor 
and  lessee.  FHmd  facie,  as  between  tenant  for 
life  and  remainderman,  it  is  for  the  benefit  of  the 
remainderman ;  for  the  less  the  dead  rent  paid 
before  he  comes  into  possession  the  smaller  will 
be  the  deficiencies  in  working  to  be  made  up 
during  the  period  of  his  poBsesBicm.  It  is  also 
pn^KMed  th^  the  fixed  minimum  rent  shall  oease 
when  all  the  coal  has  been  worked  or  paid  ior. 
This  operates  as  an  inducement  to  the  lessee  to 
work  rapidly.  The  cmseqaence  n»y  be  tiiat  the 
worfcabto  cwl  will  be  exhausted  during  the  tenure 
of  the  tenant  for  life,  and  thus  the  provision  may 
operate  to  the  disadvantage  ot  the  remaindenuan. 
In  the  present  case  two  special  oiroamstances  are 
to  be  r^arded.  First,  the  large  pnpivtion — ^viz,, 
two-thinls — of  rent  which  the  settlw  has  directed 
to  be  o^talised,  of  whi(di  the  remainderman  will 
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have  the  benefit ;  secondly,  the  peculiar  nature  d 
the  property,  which  is  not  continuous,  bat  i» 
made  of  a  lai^  number  of  small  pieces  of  land 
situate  amidst  the  propertoes  cA  other  owners. 
Such  a  proper^  cannot  be  advantageously  wraked 
for  coal  by  itself;  it  must  almost  of  necessity  be 
worked  along  with  the  lands  of  other  ownar^  as 
is  in  fact  proposed  to  be  done.  Ifihewtflrkingbt 
such  a  mmenil  property  be  too  loi^  delayed  it 
may  get  entirely  isolated  and  beoome  workable 
(if  at  all)  at  a  f^reat  disadvantage.  It  seenis  tfr 
me  that  these  drcumstances  may  well  justdfj  tiu 
proposed  arrangements  as  between  tenant  for  life 
and  remaindermen,  and  I  confess  I  cannst  see 
that  the  cireumstance  that  the  next  remainder- 
man is  an  infant  tenant  for  life  necessarily 
requires  the  court  to  hold  that  a  suhstsntial  rent 
ought  to  be  reserved  ddring  the  firet  year.  A 
further  point  to  be  consid^ed — viz.,  whether  if 
the  wayleave  for  foreign  coal  continues  after  the 
cesser  of  the  minimum  rent  a  substantial  rent 
must  be  reserved  in  respect  of  it.  Now,  sect.  17  (1) 
of  the  Settled  Land  Act  1882  authorises  mining 
leases  to  be  made  with  a  grant  of  (inier  alia} 
pow«i9  of  working  wayleaves  and  rights  of  way. 
There  is  notlung In  the  sectum  whiw  reqnires  a 
aefparaterent  to  Denawed  in  reepeot  of  aay  sudi 
grant.  The  propriety  of  the  reanratiott  of  Sr 
squurate  rent  mast  depend  on  the  parfioiilar 
oiroumstanoes  of  the  case  under  considaration. 
&re  again  the  nature  of  the  property  must  be 
oonsidwed,  and  with  it  this  farther  fact  (which  ia 
of  great  importance)  that  no  wayleave  rent  is  to  be 
paid  to  the  owners  of  the  land  through  which  the 
coal  demised  must  be  carried  in  order  to  reach 
the  surface,  so  that  the  lessees  are  enabled  to 
give  a  larger  acreage  rent  than  they  otherwise 
would.  I  think  tJiat  such  a  state  of  things  may 
well  justify  the  reservation  of  a  nomiiuSt  way- 
leave  rent  after  the  cesser  of  the  minimum  rent. 
In  the  result,  therefore,  I  think  that  there  is 
nothing  in  the  proposed  lease  which  can  as  a 
matter  of  law  be  held  to  violate  the  requiremants 
of  the  Settled  Land  Act  1882.  that  there  ^oald 
be  reserved  the  best  rent  that  can  veasonaUy  b» 
obtained,  regard  being  had  to  all  the  drenm- 
stances  of  the  ease,  and  that  due  r^ard  shonld 
be  had  to  the  interests  of  all  partus  entitled 
under  the  settlement.  Whether  in  fact  any  par- 
ticular lease  satisfies  those  requirements  most- 
depend  on  the  evidenoe.  In  canes  ol  this  sort  I 
th^k  the  court  ought  not  to  rely  on  mere  general 
statements  couched  in  the  language  of  the  Aot^  as 
for  example,  a  statement  to  the  effect  that  th» 
rents  agreed  to  be  ;^aid  is  the  best  rent  that  oaa 
reasonably  be  obtained,  regard  being  had  to  the 
ciroumstfuioes  of  the  case,  but  should  require  the 
material  circumstances  to  be  set  out,  and  the 
grounds  for  the  conclusion  arrived  at  stated-  In 
the  present  case  I  think  that  this  has  been  sufiK- 
cientiy  done.  For  tiiese  reasons,  and  also  for 
those  f^ven  by  the  Uaster  of  the  Bolls,  I  Hunk 
the  appeal  should  be  allowed. 

CraEzr8.HABDT,  L  J.— This  appeal  rwsas  qnas- 
tions  of  great  importanoe  as  to  the  poww  of  » 
tenant  for  life  under  the  Settled  Land  Aota  to 
grant  a  mining  lease.  In  c<»iaidering  the  case, 
I  think  I  am  entitled,  and  indeed  bound,  to 
regard  to  the  policy  d  the  Acts  as  eiplainad  by 
the  House  of  Loras  in  Bruce  v.  Marmis  of 
AOUimr^  (67  L.  T.  Eep.  490 ;  (1892)  A  C.  356>. 
and  not  to  narrow  or  out  down  tiie  languMS  oaed 
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in  the  Acts  so  aft  to  make  them  ccmform  to  deci- 
fiions  giren  prior  to  the  Acts  npon  powers  of 
leamng  conferred  by  other  other  inatmmmts.  A 
tenant  for  life  may  now  grant  snch  a  mining 
lease  as  is  anthmiaed  hw  leirtK.  6^  7,  9,  and  17  <n 
the  Settled  Aot  18&,  €l«a  thm^h  the  lease 
waaj  to  smne  extent  pregndioe  the  iwnainderman, 
'Brorided  only  that  we  tenant  ior  life  does  not 
iaiX  to  comply  with  the  provisions  of  sect  53  ot 
aiMt  Act.  The  estate  in  question  comprises 
abont  340  seres  of  land  lying  in  soattered  plots, 
the  ooal  under  which  cannot  be  worked  except  in 
conjnnoiioD,  with  the  coal  under  the  adjoining 
and  intermixed  lands.  It  is  prored  that  tke 
terms  of  the  agreement,  to  which  I  must  refer 
more  particularly,  are  snob  aa  are  nsnally  or 
indeed  uniTersally  adopted  in  this  particnlar 
mining  district,  and  that  the  rent  is  the  best  rent 
within  the  meaning  of  sect.  7,  sub-sect  (2).  Bat 
it  is  said  that  the  lease  is  not  authorised  because 
It  reserves  a  minimum  or  certain  rent  varying 
from  nothing  in  the  first  year  to  II.  per  acre  in 
Una  fifth  and  succeeding  years,  and  moaose  no 
special  wayleave  rent  is  reserved,  althoogfa  the 
■wayleaTa  be  exercised  tor  many  years  after  the 
whole  of  the  ooal  has  been  won.  Bym^  J.  has 
held  tiiese  objectionB  to  be  valid,  bnt  I  am  unable 
to  accept  tlua  view.  It  is  no  doubt  true  that  the 
mat  must  be  the  best  rent,  bat  sect.  9,  sub. 
sect.  (1),  plainly  shows  that  the  rent  need  not  be 
uniform  throuffhont  the  term.  It  may  vary 
according  to  t£e  quantity  of  ooal  got  and  cease 
when  aQ  the  ooal  has  been  got.  Sect.  9,  sub- 
sect.  I  [n.),  contemplates  that  there  may  be,  or 
may  not  be,  a  fixed  or  minimam  rent.  When 
once  it  is  established  that  the  rent  is  the  best  rent 
as  between  lessor  and  lessee,  I  can  see  no  reason 
why  the  minimum  rent,  which  need  not  be 
reserved  at  all,  should  not  b^^  at  the  second 
year  of  the  term,  or  why  the  minimam  rent 
ehonld  neoessarily  be  oonstant  when  once  it 
has  bwon.  The  use  of  the  word  "  roit "  in  the 
•ease  m  a  mini^  leaaa  is  somewhat  misleading. 
It  is  really  purchase  money  for  coal  worted,  and 
•eot  11  provides  tiiat  a  oert^  prop(ntion  ct  the 
sent  shall  be  set  adde  as  oapital  mooer.  In  the 
present  case  the  proportion  is  two-thirds.  There 
IS  no  objection  to  the  clause  providing  that  what 
are  called  "  undergettings  "  may  be  made  np  at 
any  time  daring  the  term.  Seot  9,  snb<8eot.  1  (ii.), 
contemplates  uiis.  The  minimum  rent  is  not 
fixed  on  a  descending  scale,  the  effect  of  which 
might  perhaps  be  that  the  tenant  for  life  would 
get  an  advantage  over  the  remaindermen.  On 
toe  contrary,  tiieie  is  an  ascending  scale  from  the 
second  year  to  the  fifth  year.  A  minimum  rent 
is  reserved  in  order  that  the  lessee  may  have  a 
strong  .pecuniary  inducement  to  get  the  coal 
with  reasonable  speed  and  regularity.  It  is 
leally  a  part  pigment  in  adTsmoe  of  the  var- 
-chaae  money.  And  it  is  not  easr  to  see  how 
the  remaindermok  ean  be  damnified,  inasmoch 
as  their  proportion  of  all  mxmef  ao  paid  in 
advance  is  secured.  Mr.  Bristowe,  who  argued 
the  case  with  great  ability,  rdied  upon  the  fact 
that  by  sect  4  of  the  Settled  Estates  Act  1877  a 
peppercorn  rent  or  any  smaller  rent  than  the  rent 
oitimately  payable  may  be  made  payable  daring 
any  part  ot  the  first  five  years  in  the  case  <S 
^tlier  a  building  lease  ot  a  mining  lease,  and  that 
this  provision  is  repeated  in  sect  8,  sub-sect  (ii.), 
of  the  Settled  Land  Act  1882  in  the  case  of  a 
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building  lease,  but  that  no  similar  provision  is 
found  in  sect  9  with  reference  to  a  mining  lease. 
I  am  not  impressed  by  this  difficulty.  I  decline 
to  cut  down  the  Settled  Laud  Acts  by  reference 
to  the  Settled  Estates  Aot,  which  is  stiU  in  fraee. 
I  l^ink  the  Lefpslatnre  has  tised  language  whioh 
rendered  it  mmeoessary  in  the  case  ot  a  mudng 
lease  to  insert  any  such  provinm.  With  leferenee 
to  the  waylaave,  it  seems  to  me  that  sect  17 
expressly  authorises  the  grant  in  a  mining  lease 
of  a  wayleave  daring  the  whole  of  the  term  ol 
mity  years.  I  find  nothing  requiring  a  separate 
rent  t»  be  reserved  in  respect  of  that  wayleave. 
In  Bh<n:t,  the  mining  lease  must  be  looked  upon  aa 
a  whole.  The  rent  or  purchase  money  is  payable 
for  everything  comprised  la  the  lease — t.e.»  for  the 
coal  plus  the  wayleave.  This  rent  or  purchase 
money  may  vary  according  to  the  acreage  worked. 
Th»  rent  will  cease  when  ul  the  ooal  is  won,  or,  in 
other  words,  the  whole  purchase  money  will  thaa 
have  been  paid.  But  the  lessee  wiu  sttU  be 
entitled  danng  the  oontinoanoe  of  tiie  term  to 
enjoy  the  property  demised.  In  my  <^nmon  the 
order  of  Bynu,  J.,  exo^t  so  far  as  it  provides  for 
costs,  should  be  diaohaiged,  and  an  order  made 
sustantially  in  aoootdaaoe  with  the  notioe  of 
appeal.  The  costs  ai  aU  parties  of  tihe  sppeal 
ahonld  be  paid  ont  ai  a^tal  numej. 

Jppeeil  aOomd. 

Solictors  for  allpartics,  Biehard  F.  and  C.  L. 
Smith,  agents  for  Ford  and  TFarrsn,  Leeds. 


Monday,  Afars&  10. 

(Before    Collins,    M.B.,    KoiUB  and 
Matuew,  L.JJ.) 

BbX  v.  TrISTBAH  AXD  A.NOTHIB.  (a) 
APPHAL  FBOH  THB  EtNO'S  BSHCH  DIVZglON. 

Soelesiattioal  Lato—Ckancdlor  of  diooMe — /uru. 
dieftoa— PafeiU  of  appointment— BaMrvitUoH  qf 
biahop't  eotueni  in  certain  eamea  in  eontiatory 
court-— Validity — Proh-Uniion. 

The  bithop  of  a  diocese  c^ointed  a  chancellor  by 
letter$paUnt  which  were  drawn  up  in  the  farm 
cuttomary  in  that  dioeete.  By  thete  Uttert  the 
chancellor  wa$  authorieed  to  near  eaiuex  in  the 
consietory  court  in  the  essence  of  the  bishop ; 
hiU,  after  conferring  certain  general  powers  on 
him,  the  Utters  contained  this  clause .-  "  Never- 
theless first  ooneuUing  vs  and  our  tuaoessors 
and  having  our  eoKs«n<  in  ea$e  eUher  parly 
eameetly  eraoe  our  ju^metU,"  and  another 
ekaue,  *'  ^eeept  nohoishatanding  ami  oZway*  re- 
served to  us  and  to  our  sueeeeeors  the  sompuKnis 
and  evpplicatioju  hereafter  to  he  made  by  vthatso- 
ever  cUrgy  in  oU  and  tinj^Hlar  eaucss  and 
reserved  also  to  us  and  to  our  successors  equally 
io  examine  and  dstermins  every  cause  tn  our 
proper  pervm.  in  our  eowrt  of  coMistory," 

A  cause  having  been  inetituied  in  the  eoneUhry 
court  to  obtain  the  removal  of  certain  orna- 
ments from  a  parish  church,  the  vicar  and 
churchvjctrdens  in  their  answer  to  the  petition 
propounded  that  before  any  decision  in  Vie  cause 
the  bishop  should  be  first  consvlted  and  his  con- 
sent had,  and  they  craved  the  bisht^^e  judgment 
and  suj^licated  that  he  should  hear  the  cause  in 
his  own  proper  person. 

(«)  Baported  br  K.  HuLiT  Sam,  Eki.,  BwnrtsWt  st  Law, 
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The  chancellor  vtithoui  conaulting  the  bUhop  or 
obtaining  the  buAop'c  content  to  hit  hearing  the 
eaiue,  held  thai  he  had  Juriedieiim  to  deter- 
mine  the  cauee,  and  dedaed  it  in  favwr  ^  ih» 

•petitioner. 

The  vicar  and  chwr^voardena  obtained  a  rvXe  md 
for  a  prohihition  wgainet  the  chancellor.  Upon 
the  argwneni  of  thi*  rule 

Held,  reverting  Viejudgmeni  of  the  King't  Bench 
IHviaion  (84  L.  T.  B^.  473  ;  (1901)  3  K.  B.  141). 
Jirtt,  that  the  retervtUiont  in  the  patent  were 
legtU ;  secondly,  that  the  limiting  worde  in  the 
retervationt  went  to  juritdieiion,  not  merely  to 
procedure,  to  that,  upon  the  biehop't  judgment 
being  eraved  by  ihe  d«fendantt  in  the  caueet  the 
ctmmiUaHon  with  amdwuaent  ofV»»hiehop%oa*a 
oonAiHoikvrteedmU  to  ihejwiedieHon  of  the  cAon- 
ctUor  to  MOT  iht  MWM and,  thirdly,  that  the 
ob^ctimiojwriedieHoneuffieienlly  appeared  on 
the  face  of  the  proeeedingt. 

This  wu  an  appeal  bj  the  Tioar  and  chnrch- 
wardens  of  the  Gbnrcb  of  the  Anntindation  in 
Brifl^tcoi  from  a  jndemeiut  of  the  King'a  Bmoh 
Diiwm  (Daa^g  aacT  Ohannell,  JJ.)  duohurghifr 
a  rule  wM  for  a  writ  of  vrohiUtioB  uainst  Dr. 
Trifltnun,  tiie  riear-seneral  and  officiu  nrinoipal 
m  elimoellor<rf  the  Bishop  of  Ohicberters  conds- 
tory  flonit  in  the  aiofadeaoonry  (A  LewM,  ud  one 

Tn  Jan.  1869  Geoi^  DavOT  instituted  a  snit  in 
ihe  Condstory  Gomt  of  Lewes,  cUle^g  that 
certain  ornaments  in  the  Chnrch  of  wb  Anuon- 
i^tion  were  iU'ftal,  and  praying  for  a  fccnltj 
antborising  their  ranoTal. 

To  this  petition  the  vicar  and  cbnroh- 
wardens  filed  an  answer  (see  judgment  of 
Collins,  U.B.). 

To  wbioh  tiie  petitioner  filed  a  replj  (see  judg- 
ment of  Collins,  M.R.]. 

These  parwraphs  had  reference  to  certun 
clauses  in  the  tetters  ^ratent  issued  by  the  Bishop 
of  Chioheater,  appoinhng  Dr.  Tristram  ohsnoellor 
of  the  diooen^  and  ^ving  him  authority  to  bear 
oaoaea  institoted  m  taa  Consistory  Court  <^ 
Lewes. 

The  barm  of  ti^i  patent  is  to  be  foond  in  the 
Report  of  the  Eoolesiastioal  Courts  Commission 
18^ToL2,p.67L 

On  the  SOth  Aug.  1892  the  than  Bishop  of 
Cbidhester  by  letters  patent  under  his  seal,  tor 
himself  and  his  soooeasora,  gave,  granted,  and 
confirmed  to  Dr.  Tristram  during  his  natural  life 
ihfi  offioe  or  offices  of  vioar.geninral  in  spirituals  in 
the  arohdeaooniT  ot  Lewes  and  official  principal 
or  president  of  the  contistory  court  in  that  arch- 
deaooniy. 

At  tb»  bearing  of  the  suit  in  the  o<msistory 
court  Dr.  Tristram  held  that  the  reservations  in 
his  patent  upon  which  the  near  uid  church- 
wardens relied  were  invalid,  and  without  con- 
sulting the  bishop,  or  obt^ning  the  bishop's 
consent  to  bis  hearing  the  suit,  he  decided  in 
favour  of  the  petitioner,  and  ordered  the  removal 
ot  the  omainenta  complained  dC:  (see  Daney  r. 
Hinde,  (1901)  F.  95). 

The  vioar  and  ohnnliwHrdenB  them  obtained  a 
mlfl  niti  tor  a  proUUtimi  prohiUibig  Dr.  Tristeam 
and  the  petitioner  from  prooe^ding  further  in  the 
matter. 

The  Kuaff*s  Bench  Diviiim  (Darling  and 
Ohannell,  J  J.)  cUvibai^ied  the  rule. 
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The  oaae  ia  reported  84  L.  T.  Bep.  473;  (1901) 
2  K.  B.  141. 
The  vicar  and  ohuroh  wardens  appealed. 

Feb.  18;  19.— 2>iit«.  E.O.  and  Jaoassll  for  th» 
amella&te.— Under  thia  reservations  in  tiie^atenl; 
a^  in  oonseqnenoe  of  the  prayer  omtamed  in 

Sr.  5  of  the  vicar  and  ohurohwardens'  answer, 
e  chanoelloT  had  no  jurisdiction  to  hear 
cause  without  referring  to  the  bishop.  These- 
reservations  are  valid.  This  form  of  patent  wa» 
assumed  to  be  valid  in  a  case  in  185d  .- 
Mm  parte  Xadwin,  1  E.  *  B.  609. 

It  has  never  been  m^uAaA  till  now  ibat  tb» 
limitations  In  the  patnit  am  illasal  wobaifleto. 
There  is  nothing  repi^nant  to  nauunl  jnstio»  in 
the  lushop'a  reservinff  to  hioudf  power  to  tak» 
cases  away  from  the  ^anoellor  he  has  appointed. 
A  Boman  by  sppealing  to  Csiar  could  take  away 
the  jurisdiction  of  the  judge  about  to  try  him, 
and  in  England  a  prisoner  msjf  sometimes  reAme- 
to  be  tried  by  a  ma^stiate  who  Is  oompetcmt  to 
try  him.  and  require  to  be  tried  by  a  jury.  Th» 
pe^ient  is  evidentiy  of  ancient  form,  out  unfor- 
tunately no  patent  granted  to  tiie  chancellor  ai 
a  diooese  before  the  rebellion  is  known  to  be  in 
existence.  The  fair  presumption  to  be  deduoeA 
from  its  wording  is  that  this  form  was  in  existence 
before  the  seventeenth  century.  The  only  diooeeft 
in  wbioh  iba  form  of  chancellor's  pat«it  is  th» 
same  as  this  is  the  diocese  of  Ely ;  but  in  dxteen 
other  dioceses  power  is  reserved  to  the  Mshop^t» 
hear  oases  in  person :  (see  Eoclesiaatioai  OcnBt» 
Commission  1^  voL  2,  p.  698).  The  Crown  i» 
the  souroe  of  all  jurisdiction  t 

Mayor,  (ff  OUy  of  London  v.  Com,  h.  Bsp.  ft 
H.  L.  289. 

The  bishop  is  judn  of  the  court*  and  the  ohsn- 
oellor b^ng  HUirely  uis  delegate,  be  may  limit  bin 
del^te's  authmrify  as  he  ploasoa : 

Bitkop  ef  Bt.  DariA't  t.  Luey,  1  SaTk.  VMt  » 
8slk.90i 

aOboM  V.  Bitkop  tf  aoyne.  Holt,  599  ; 
Beyd  t.  PhOpottt,  L.  Bop.  4  A.  A  E.  »97. 

With  which  may  be  compared  the  oases  ot 

White  T.ateel,6  L.  T.  Bep.  686;  18  C.B.K.3. 
888; 

aerjeant  T.  Dais,  87  L.  T.  Bep.  153 ;  2  Q.  B.  Dir. 
558. 

The  answer  of  the  vloar  and  churohwardena  dia- 
tinotiy  raised  the  qnealiim  of  jarisdiotion,  and 
the  defiM^  of  jnxisaietaon  ia  tharefon  apparent 
on  the  faoB  ol  ton  xeoord : 

Bnggin  r.  Bsanftt,  4  Bur.  BOSS ; 

RirqylMraon  V.  Morgan,  70  L.  T.  Bap.  158 1  (18M> 
1  Q.  B.  552  i 

Sm  parte  Lav,  9  A  ft  E.  45 ; 

Jfoyor,      {ff  City  ef  Loncleii  T.  Oea  («M  tnp.}.- 

Vibdin,  E.C.  and  JlsfftnoZd  Dodd  for  the- 
respondenta— ^The  defect  does  not  appear  on  th» 
taoe  ot  the  proceedings : 

Broad  V.  PerUnt,  60  L.  T.  Bsp.  8 ;  81  Q.  B.  Div. 

588. 

The  p<nnt  rwsed  by  the  answer  to  the  petition 
was  not  inristed  on,  and  at  the  hearing  was  rea^y 
waiTed.  Even  it  inere  were  no  waiver,  the  point 
aibota  prooedore  only,  not  jnrisdiotimi,  and  i» 
therefore  not  a  proper  subjeot  for  a  writ  of  pro- 
hiUlaaii.  As  to  the  form  of  the  patent  tb» 
Teserratifms  by  the  Insfaop  are  invatid.  Tlie 
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chmodlw  ia  the  proper  judge  ol  tlie  oonrt,  and 
the  Uahop,  thongh  he  apn^te  the  ahaooeUor, 
hu  no  anthoritj  to  limit  fiu  powera: 

Cok«'i  LwtitBfa*,  4th  part,  888; 

AylilTa  FuesgoB,  161 ; 

GodcdpUn'a  Bq>axtoriam  CaaoBloan,  edit.  1680, 

p.  81 ; 

Seiam'i  Table  TUk,  XIL 

a  tHbm'i  Codex  Jorii  EoolMiartM  AbcUmqI, 

Tit  XLjn.,  o.  S  ; 
ffOtyw  T.  Jtmigan,  2  La*,  8. 

The  limitatione  in  the  patent  were  probably 
introdnoed  nuder  the  oanoua  of  1640,  due  to 
Archbiehop  Land.  Bat  bf  the  Act  o(  13  Oar.  2, 
e.  12,  it  was  provided  Vba£  thoee  oanraia  were  to 
b«  of  no  effect.  On  thia  p<Hnt  they  refenred  to 

PrtewnOcr-Gmmal  t.  0(«h«,  1  Han.  Coaa*  484; 
Cr0  T.  JfUdlcfom  S  Alk.  650  at  684 1 
PMUmore  t.  Uatlwn,  1  P.  Dir.  481. 

Dnie,  E.C.  in  replj. — There  is  no  ground  for 
saying  that  the  oanons  of  1640  had  anything  to 
do  with  the  limitations  in  thia  patent.  They 
probably  existed  before  the  time  ot  Aiohlnsbop 
Land :  (eee  the  words  <^  Lord  Oampbell,  C  J.  in 
Eapartt  Medwin,  ubi  *up.}.  The  stalnte  of 
13  Qu>.  2,  o.  IS;  leavee  the  jnriadietion  of  biahope 
jut  aa  it  was  before  1640.  In  1865  a  return 
waa  made  to  Parliament  colled  "  Aothery's 
Betam  of  Sooleeiaatioal  Appeals.**  In  the  appen* 
dix  is  a  note  as  to  the  eoolesiastical  oonrts 
azuting  in  or  about  1637,  certainly  at  some  period 
before  the  oanons  of  1640.  The  note  ia  copied 
from  a  manuscript  a^>arently  hy  Sir  John  Lambe, 
and  runs  as  foHows :  "  Note,  that  in  all  these 
offices  derived  from  and  nnder^  the  bishop,  the 
biahop  can  not  eo  graunt  his  jurisdiotaon  to  his 
channoellor,  oomiaarr,  arohdeaoon,  deane  and 
thx^tae,  Ac.,  or  eo  ao^oate  it  from  himself  but 
that  be  also  may  use  the  aame,  not  by  prohilnttng 
them  (unleese  by  way  of  imwale  woere  it  Uew 
to  him),  bat  1^  doing  also  inth  them  or  without 


tiwm.**  Ia  the  retaiB  an  aerefnl  oaMB  in  which 
the  Uahop  ia  ali^d  to  haive  aat  either  alone  or 
^Ui  hie  bhaaoellor  in.  the  coosiatonr  oonrt  In 
the  diary  of  Bialum  Oartwright  of  the  years 
16B8.7.  pablished  the  Oamden  Society  in  1842, 
■ercml  occaaiau  an  mentioned  bj  liim  of  ids 
having  sat  in  his  oonsistoTy  oonrt, 

Cur.  adv.  mdt. 

March  la— Golliks,  M.B.  read  the  following 
jodmaA  i  Thia  ia  an  appeal  from  a  daeieion  in 
the  Diviaonal  Oonrt  Recharging  a  role       for  a 
prahibitioin  obbUned    1^  Ihe  ^pdlants  pio< 
.  *'*Htiiig  the  reepondmta  mm  prooeeding  fnnber 
in  a  certain  smt  instituted  in  the  Oonatstorial 
Goori  of  the  Bishop  of  Chichester,  in  which  the 
lespondoit  Mr.  Davey  was  the  petitioner  and  the 
Bev.  Mjr.  ffinde  and  others  were  respondents, 
and  of  whioh  oonrt  Dr.  Tristram  is  the  official 
^ineipaL  Br.  Tristram  holds  his  appointment 
as  near-general  in  spirituals  and  and  omcnal  prin- 
cipal of  the  GonBi>toi7  Court  of  the  Bishop  of 
Chiolieeter  under  a  patent  from  the  biihop ;  and 
the  qoeation  is  whethw,  having  regard  to  the 
terma  of  that  patent^  Dr.  Tristram  had  jnrisdio- 
tion  to  hear  ana  determine  the  case.  The  patent 
oonftev   jorisdiction   in  the  following  terms : 
"  Moreorer  we  do  for  ns  and  our  snooesaors  gtn, 
gnat,  and   ocmfirm   onto  the  said  Thomas 
Hntohinaoa  Tristram  daring  his  natural  Ufe  tiu^ 
in  oar  alMnoe  from  our  Oonriatoiiy  Oonrt  of 


Lewea  he  shall  and  may  proceed  by  himeelf,  hia 
oasignee  or  aubrtitute,  assignees  or  subatitotea,  aa 
well  in  all  and  ain^pjilar  causes,  businesses,  sidts, 
and  complaints,  spiritual  and  eoolesiastioal,  at  tiie 
instance  or  promotion  of  wliateoever  parties  as 
by  our  mere  and  mixed  office ;  also  in  all  causes 
of  cUlapidation  of  the  goods  of  the  Church  and 
robbing  of  churches  and  in  all  other  biuineues 
and  cauaea  whatsoever  (exo^  hereinafter 
excepted)  "—the  exceptiouB  ore  not  material  in 
this  case — "  in  oar  Episcopal  Consistory  Oonrt  of 
Lewes  moved  or  to  be  moved  tbe  ot^isanoe  and 
decision  whereof  ia  known  by  law  or  custom  of  the 
realm  to  belong  to  oar  eooleaiaatioal  court  and  to 
decide  and  finally  determine  all  and  angular 
thoee  the  eanses  afcweaaid  (except  hernfter 
excepted)  with  all  the  righta  thereto  inoidant 
ivsning,  d^iending,  annesadT  and  omnned,  with- 
out brMoh  of  the  lawa  and  atatntea  of  tiiis  excel- 
lent kingdom  ;  nevertheleaa  flrat  consulting  as 
and  our  succeeson  and  having  onr  consent  in  case 
tttber  party  f  ameatly  crave  onr  judgment"  The 
respondents  in  the  suit  (who  an  now  the  appel- 
lants) on  the  face  of  their  answer  pleaded  "  uiat 
before  any  decisitm  or  final  determination  of  the 
cause  aforeeaid  the  Bight  Beverend  Father  in 
God  Ernest  Boland,  by  Divine  permission  Lwd 
Bishop  of  Chichesta*.  should  be  first  oonaulted 
and  his  consent  had,  and  they  earnestly  crave  his 
judgment  in  the  premises,  and  humbly  complain 
and  supplicate  that  the  said  Lord  Bishop  should 
examine  and  determine  the  said  cause  in  hia  own 
proper  person  in  this  oonrt"  To  thia  paragraph 
the  petitimier  in  paragraph  4  of  his  t^y 
"  sahmita  that  the  consent  ol  the  Kght  Beverend 
the  Lord  Bishop  of  Ghiohester  prayed  for  by 
paragraph  5  of  the  respondents  answer  is  nM 
necessary  to  the  hearing  and  determination  of  thia 
cause,  and  humbly  supplicates  that  the  said  cause 
may  be  examined  and  determined  by  tlie 
Worshipful  Thooias  Hntohinson  Tristram, 
Doctor  of  Laws,  the  official  prinmpal  of  this 
oonrt."  The  point  was  again  rused  by  counsel 
for  the  respondents  at  the  hearing  Mf<ne  Dr. 
Tristram  (see  Davey  v.  Hinde  (1901),  P.  95),  who 
nevertheless  iffoceeded  with  the  hearing  of  the 
case,  and,  after  the  detMmination  of  another 
preliminary  point  made  by  the  respondfmts, 
delivered  judgment  on  the  21st  Aug.  1900, 
holding  that  he  had  jarisdiction,  and  deal- 
ing with  the  merits  of  the  case.  Though 
the  fact  was  not  and  could  not  be,  averred  on 
tiie  face  of  tbe  prooeedbigi,  it  ia  olmr  from  Dr. 
Tristram's  judgment  that  ne  did  not  oonsnlt  the 
Mahop  or  obtain  his  oonsent  eitiier  to  his  Iwaring 
the  case  or  to  the  terms  <^  his  judgment  The 
question  is  whether  the  qualification  contained  In 
the conolnuing  words  in  theffrant of  jurisdiction 
above  set  out  deprived  Dr.  l^istram  of  tbe  right 
to  determine  tlie  case  without  first  consulting  the 
bishop  and  obtaining  hia  oonsent,  the  respondents 
having  earnestly  craved  the  l^hop's  personal 
judgment.  The  case  waa  aigaed  and  decided  in 
the  Divisional  Court  onl^on  the  grounds  (1)  that, 
assuming  the  qaalification  in  the  patent  to  \>9 
vaHd  in  point  of  law,  it  went  to  procedure  only, 
end  not  to  jurisdiction,  and  (2)  that  in  any  view 
the  objection  was  not  sufficiently  raised  on  the 
face  of  the  prooeelings  to  entitle  the  respondents, 
the  now  appellants,  to  apply  for  prohibition. 
Before  ns  the  additional  point  waa  made  and 
argued  that  the  qualilioaldon  in  ttie  patent  waa 
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itaelf  illegal  and  nugatorj.  First,  then,  with 
respeot  to  the  grounds  on  which  the  case  was 
decided  in  the  conrt  betow.  Does  the  limitation 
or  qaaliflcation  in  the  grant  go  to  the  jariBdiction, 
or  is  oonsaltation  with  the  bishop  a  mere  matter 
of  procedare  not  affecting  jarisdicUon,  as  the 
conrt  below  held  ?  On  the  hypothesis  that  the 
patent  ia  valid  the  chancellor  takes  no  jarisdiction 
but  that  which  it  confers.  He  is  a  delegate,  and 
is  bound  by  the  terou  ot  the  instrnment  of  dele- 
^tion.  Two  constractions  have  been  put  upon 
the  Umiting  words ;  but  in  either  view  it  HemB  to 
me  that  they  go  to  jaiisdiction,  and  that  under 
the  patent  the  grantee  doea  not  acquire  ioriidio- 
tion  to  determine  the  ease  when  either  party 
-craves  the  bishop's  jadgment,  unless  the  bishop 
.has  been  consulted  and  nas  consented.  It  seams 
-to  me  that  the  clause,  read  in  its  context,  haa  the 
effect  of  shutting  oat  from  the  inrisdiction  of  the 
chanoellor  such  cases  unleRs  he  has  consulted  and 
obtained  the  consent  of  the  bishop  to  his  enter- 
taining them.  I  think  the  word  "  nevertheless  " 
at  the  beginning  of  the  clause,  coming  as  it  does 
aiter  a  general  delegation  of  authority,  pcnnts  to 
an  exclusion  from  the  iorisdiotifm  oi  a  certain 
-class  of  cases,  uuImb  the  bishop  has  after  con- 
sultation consented  to  his  grantee  entertaining 
them.  Without  snoh  consent  there  is  no  grant  of 
jurisdiction  at  alL  Bat,  even  if  the  oooataraotion 
of  tiio  cdanse  ie  that  adopted  in  the  DiviaioDal 
Conrt  1^  ]>arling,  J.,  and  T  tlunk  alao,  though  I 
am  not  quite  sure,  hj  Ghannell,  J.,  it  aaema  to  me 
that  it  also  goea  to  jariadicticm.  They^  treat  it — 
the  consultation  and  oonamt — aa  having  r^ard 
to  the  judgment  onlj  and  not  to»tho»ontertaining 
of  the  case ;  bat  they  did  not  and  oovld  not  ignore 
the  fact  that  the  clause  does  require  consnl^tion 
with  the  bishop  and  hiaconsentto  the  judgment  to 
be  given.  If  this  ia-the  true  meaniug  of  we  clauae 
it  seems  to  me  that  the  judgment  given  in  anoh  a 
case,  without  consultation  and  without  the  ccnuent 
of  the  bishop,  would  be  a  judgment  given  with- 
out jurisdiction.  It  ia  a  condition  precedent  to 
the  right  of  the  grantee  to  give  judgment,  and 
unless  he  fulfils  the  condition  he  exceeds  his 
juriGdiction  in  prcmonncing  judgment.  It  was, 
however,  ugued  that  the  objection  to  jarisdiction 
hod  been  waived,  and  tiiat  whether  it  had  been 
waived  or  not  it  waa  not  aaffii^tiy  nuaed 
on  the  faoe  of  the  prooeedinga  to  jnatify  the 
aftpellanta  in  asking  for  a  prolubition.  Hr. 
Dibdin  did  not  innat  apon  waiver  in  the 
ordinary  anise,  as  being  capable  of  founding  jaris- 
diction, but  he  urged  that  in  truth  and  in  fact 
the  now  appellants  had  shown  by  tii^oouduot 
of  the  case  tiiat  they  did  not  eameatiy  crave  the 
bishop's  judgment,  and  that  in  that  aenae  the 
objection  to  jurisdiction  must  be  taken  to  have 
been  v^ived.  I  can  see  no  ground  whatever  for 
sayiDg  that  the  appellants  ever  receded  from  the 
positiun  which  they  took  up  in  their  pleadings. 
They  there  formulated  a  demand  for  the  bishop's 
personal  intervention ;  they  took  the  point  at  the 
trial ;  they  never  receded  from  it,  and  the  learned 
judge  obvioosly  did  not  consider  that  they  had 
abandoned  it^  for  in  his  judgment  given  in 
August  he  disonnaea  and  deala  with  it^  It  ia  true 
that  they  had,  in  the  meantime,  raised  another 
preliminary  point  as  to  the  locus  standi  of  the 

Stitioner,  which  was  decided  against  tiiem,  the 
Lined  judge  holdiz^  over  his  jadgment  until 
that  point  waa  det^iined.    Bat  theae  Hota 
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seem  to  me  to  afford  no  evidaatse  whatever  that 
the  sppellants  had  ceased  to  desire  the  bishop's 
judgDient ;  nor  could  they  know,  nor  were  tluay 
bound  to  anticipate,  that,  in  h^  judgment  so 
given,  the  learned  judge  would,  from  toeir  point 
of  view,  exceed  his  jurisdiction.  There  is  clear 
authority  that  the  right  to  ask  for  prohibition,  if 
not  otherwise  defective,  still  remtuns  open  to 
them.  "  For  till  sentence  be  given,"  says  Lord 
EUenboroogh  in  Qould  v.  Oapper  (5  East,  345,  at 
p.  361),  "the  courts  of  common  law  have  no 
reaaon  to  auppoae  that  the  eoclesiastioal  ooort 
will  determine  wrong ;  which,  however,  if  it  ahonld 
do,  it  is  not  too  late  to  oome  then — that  ia,  after 
sentenoe  for  a  prohibition — for  the  aentenoe  is  in 
such  case  the  gravamen ;  and  so  it  waa  expreaaly 
stated  to  be  by  Holt,  0.  J.  and  the  ooart  in  ShoUer 
V.  Friend  (2  Salk.  547)."  Aa  to  the  objection 
not  appearing  on  the  face  of  the  |»t>cee£ng8,  £ 
think  it  was  suffioientiy  apparent  to  take  them 
out  of  the  principle  on  which  courts  act  in  refna  • 
ing  prohibition  on^  that  ground,  which  is  really 
one  not  letting  in  jorisdiotion,  but  goin^  aalj  to 
the  discretion  of  the  court  in  granting  pro- 
hibition in  cases  where  there  was  in  fact  no 
jurisdiction.  The  rale  laid  down  in  the  memor- 
able judgment  of  the  late  Willes,  J.  in  the  case 
of  Mayor  of  London  v.  Cox  (ubi  Mup.),  which  has 
been  f  reqaentiy  followed,  ia  really  limited  to  caaes 
where  a  par^  haa  allowed  a  court  to  proceed 
without  diaclcwng  his  oVjeotioi,  and  haa  after- 
mirds  come  to  set  aaide  the  prooeedinga.  Ita 
effect  is  well  anmmariaed  by  Lopes,  L. J.  in  fbr- 
iiuharaon  v.  Morgan  (vbi  gup.) :  "  The  reealt  of 
the  authoritiea  appeara  to  me  to  be  ^la,  that 
the  granting  of  a  prohiMtion  ia  not  an  abiolate 
right  in  everf  oaae  where  an  inferior  tribunal 
exoeeds  its  jarisdiction,  and  ^at  whwe  the 
absence  or  excess  of  jurisdiction  ia  not  apparent 
on  t^e  face  of  the  proceedings,  it  is  diaore- 
tionary  with  the  court  to  decide  whether 
the  party  appl]nng  haa  not  by  laches  or  miaoon- 
daot  lost  his  right  to  the  writ  to  which,  under 
other  circumstai^s.  he  would  be  entitled."  There 
is  really  nothing  like  laches  or  misoondnot  in  tiie 
present  case ;  on  the  contrary,  the  point  is  suffi- 
cientiy  apparent  on  the  proceedings,  and  it  was 
taken  in  court  and  never  withdrawn.  ThoreEora 
I  am  of  opinion  that  tiie  dedriini  of  the  Diid^onal 
Court  cannot  be  supported  (hl  the  gntunda  on 
which  they  have  placed  it.  It  ia,  howenr,  naoea- 
saiy  to  consider  the  lai^r  question  raised  by  tlie 
argument  of  Ur.  Dibdin— viz.,  that  the  limitation 
to  the  grant  in  the  patent  is  Itself  void.  This 
raises  an  historical  question  of  eome  Intweat,  but 
I  think  the  burden  resta  on  the  reapondents,  and 
in  my  judgment  they  have  not  satufied  it.  The 
form  of  the  patent  is,  from  its  phraseology  and 
the  matters  it  embraces,  obviously  of  very  con- 
siderable antiquity.  The  exact  form  of  thk  patent 
appears  to  be  peculiar  to  the  dioceses  of  Ohidbester 
and  Ely ;  but  forms  reserving  the  bishop's  juris- 
diction, in  some  shape,  in  cases  such  as  the  preaent, 
are  atill  in  use  in  sixteen  dioceeea  (see  the  report 
of  the  Ecclesiastical  Ooarta  Commisdon  1^^), 
and  it  haa  not  been  auggeated  that  theae  forma 
have  not  all  been  in  uae,  at  all  events,  Arou  1640 
onwards.  Mr.  Bibdin,  indeed,  auggeated  but  he 
failed  to  anpport  the  ai^igeatum  by  any  authority, 
that  the  ongin  of  theee  reaervationa  ot  juriadiotion, 
to  the  biahop  waa  to  be  found  in  oert^  oanoua,  ot 
whioh  Archbiahop  lAudwaa  aaid  to  be  the  author. 
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and  which  were  promnlgated  in  1640,  bat  were 
sabaeqaentlj,  as  he  said,  abrogated  by  the  statute 
of  13  Car.  2,  c.  12,  s.  5 ;  in  fact,  he  contended, 
broadly,  that,  before  those  canons  were  promal- 
gated,  ike  bishop  bad  no  jarisdiction  whatever  in 
oaaes  of  this  olaaa,  bnt  that  the  exdosiTe  jnria- 
dbstion  was  in  his  chancellor.  There  is  no  doubt 
tint  a  chancellor  may  be  imposed  npon  a  bishop 
(see  Godolphin,  p.  81,  (^uotirg  Bidlery) :  "  Chan- 
oellors  of  dioceses  are  nigh  of  as  great  antiqnitgr 
as  bishops  themselves,  and  are  snch  neoessaxy 
officers  to  bishops  that  erety  bishop  must  of 
neoessity  have  a  ohanoellor;  and  that  if  any 
bishop  should  seem  to  be  so  complete  within 
Umself  as  not  to  need  a  chancellor  TSt  the  arch- 
bishop of  the  province  in  case  of  reftund  may  pat 
a  chMcellor  on  him,  in  that  the  law  presumes  the 
government  of  a  whole  diocese  a  matter  of  more 
obligation  than  can  be  well  sost^ned  by  one 
person  alMie ;  and  that,  although  the  nomination 
of  the  chancellor  is  in  the  bishop,  yet  his  autho- 
lity  IS  derived  from  the  law  ,  .  .  It  is  most 
probable  that  the  maltiplicitf  and  variety  of 
ecclesiastical  canses  introdaced  the  nse  and  office 
(tf  ohanoellors  originally;  for  after  that  prinoes 
liad  granted  tO'  eooleriastical  perscms  their  oaoses 
and  their  consistories,  and  cirenmstanoes  vanr- 
ing  these  canses  into  a  more  nomeroas  mnltipTi- 
oation  than  were  capable  of  being  defined  by  like 
former  preudents,  necessit;^  called  for  new  deoi- 
nons,  and  th^  fbr  such  judges  as  were  expe- 
rienoed  in  8a<^  laws  as  were  adapted  to  matters  of 
an  ecclesiastical  oognisanoe.  i»uch  would  have 
been  too  prejudicial  an  avocation  of  bishops  from 
the  exercise  of  their  more  divine  functions."  Bnt 
that  the  ohanoellor's  power,  whatever  the  extent 
of  it,  is  a  delegated  power  only  is  clear  (see 
Gibson's  Codex,  vol.  2,  p.  1627,  edit.  1713,  quoting 
Stelliugfleet)  "  And  the  law  nowhere  determines 
the  bounds  of  aohanoellor'a  power  as  to  snch  acts, 
nor  can  it  be  supposed  so  to  do  since  it  is  bnt  a 
delegated  power,  and  it  is  in  the  ri^ht  of  him  t^at 
deputes  to  circnmscribe  and  limit  it."  In  a  manu- 
script in  the  Fnblic  Beoord  Office  of  1636-37, 
apparently  drafted  br  Sir  John  lAmbe,  Dean  of 
Arohes.  and  copied  in  BotheiyB  Betnms, 
Appendix,  p.  xxvi.,  there  is  this  passage :  " 
that  in  all  these  offices  derived  from  and  under 
the  Bishop,  the  Bishop  cannot  so  grannt  his  juris- 
diction to  his  ChamiceUor,  Gomissary,  Archdeacon, 
Deane,  Chapter,  Slo.,  or  so  abdicate  it  from  him- 
self, but  that  he  also  may  use  the  same,  not  by 
prohibiting  them  {onleese  by  way  of  a^peale  where 
it  lieth  to  him),  bnt  by  doing  sdao  with  them  or 
without  them."  It  was  nevertheless  suggested 
by  Kr.  Dibdin,  as  I  have  said,  that  the  reserva- 
tions of  jurisdiction  to  the  bishop,  which  continue 
to  be  found  in  t^e  patents  in  use  in  so  many 
dioceses  down  to  the  present  day,  took  their 
origin  from  the  canon  of  1640  (tM  llth).  But 
the  language  of  the  canon  (see  it  sat  out  in 
Gibson,  p.  1028,  edit  1713)  seems  to  ossnme  an 
existing  power  of  Tesenration.  And  though,  by 
13  Gar.  2,  o.  12,  s.  5,  these  canons  were  expressly 
not  confirmed,  that  statute  saves  all  jnrisaiddon 
ttdsting  in  1639.  If  the  effect  of  the  Act  of  13 
Car.  2,  c.  12,  passed  in  1661.  was  to  leave  the 
bishop  denuded  of  all  .inrisdiotion  in  his  ccm- 
aistonal  oonrt^  as  Ur.Dibdin's  ailment  assumes, 
it  is  certainly  very  strange  to  find  Lord  !Solt  no 
more  than  ffntf  years  later  asserting  the  Inehop's 
right  to  sit  mm  himself,  and  reiterating  the 
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same  opinion  some  years  afterwards.  In  Bishop 
of  St.  navid's  v.  Lucy  (1  Salk.,  134).  decided  in 
1699,  he  says :  "  The  Archbishop  may  hold  bis 
oonrt  where  he  pleaseth  and  he  may  convene 
before  himself  and  sit  judge  himself,  and  so  may 
any  other  bishop,  for  the  power  of  a  Chanoellor  or 
Yicar-Oeneral  is  only  dd^ted  in  case  of  a 
Bishop."  And  in  OMmt  v.  Bishop  of  COoyne 
(Bolt,  599,  at  p.  602).  decided  in  1706,  ha  says: 
"  As  to  what  is  said  that  a  Bishop  may  sit  in  nis 
own  Oonrt  and  that  the  Vioar  and  he  are  but 
one  person,  it  is  true  a  Bishop  may  sit  when  he 
pleases  in  his  own  Court,  but  the  Vicar,  Chan- 
oellpr,  shall  have  fees."  In  1853  a  patent  in  the 
same  form  as  at  present,  being  that  in  use  in  the 
diocese  of  Chichester,  came  Mfore  the  Court  of 
Queen's  Bench,  consisting  of  Lord  Campbell,  C.  J., 
and  ColeridKe  and  Wightman.  JJ.,  in  Ex  parte 
Medwin  (1  E.  &  B.  609).  In  delivering  the  oon- 
sidered  judgment  of  the  court.  Lord  Campbell 
eays:  "We  desired  to  look  at  the  patent  before 
we  granted  or  refused  a  rule.  We  have  now 
examined  it."  He  then  summarlBes  it,  and. 
refers  to  the  qualifying  clause.  He  then 
prooeeds,  at  p.  615 .:  "  The  court  there- 
fore is  in  st^le  the  bishop's  court,  as  this 
is  the  Queen's,  and  the  ohanoellor  is  the  biah^'a 
chancellor,  as  we  are  the  Queen's  joc^^ 
By  a  specisl  i>rovi8ion.  at  the  prayer  of  the  pwrt^,. 
the  Bishop's  judgment  may  be  invoksd,  in  whiwi 
respect  tlie  aiulogy  fails.  But  where  this  prayer 
is  n9t  made  the  phancellor,  or  official  prindpal, 
seems  to  be  an  independent  judge ;  nor  is  he  the 
less  so  because  some  cases  are  excepted  from  his 
jurisdiction,  or  because  that  jurisdiction  ceases,, 
or  is  suspended,  when  the  bishop  is  present.  If  * 
absent  the  bishop  cannot  interfere;  the  parties 
are  never  supposed,  by  the  citation  or  other  pro- 
ceedings, to  be  before  him;  nor  in  there  any 
appeal  from  the  ohanoellor  to  him."  Again,  after 
citm^  two  passages  from  Ayliffe,  he  says  at  p.  616 1 
"This  passi^  is  not  very  accurately  expressed, 
bnt  the  meaning  is  snffidenUy  dear  m  one  sense. 
The  ohanoellor,  or  the  official,  has  a  ddi^^ted 
power  as  much  as  the  commissary,  beoanse  they* 
equally  reoeiva  from  the  bishop  a  power  whieh 
was  originally  in  him.  and  which  originally  he 
might  have  exercised  himself,  and  probabhr  often 
did.  But  it  was  a  power  to  be  exeroisw.  in  a 
court,  open  to  the  subjects  of  the  diocese,  for  the 
trial  of  all  causes  over  which  he  has  jurisdiction." 
This  suggestion  that  they  "  often  did  "  finds  some 
support  in  the  diaiy  of  Cartwright,  Bishop  of 
Chester,  in  the  years  1686  and  1687,  cited  to  us  by 
Hr.  Dnke.  as  ^so  from  some  of  the  oases  men- 
tioned in  Bothery's  Ketum,  though  that  collection 
is  limited  to  thoae  cases  only  which  found  their 
way  to  the  court  of  delegates.  In  his  Historical 
Appendix  (I.)  to  the  report  of  the  Ecclesiastical 
Courts  Commission  (1883),  p.  32,  Bishop  Stubbs 
SKvs :  "  The  oommiauon  ^  tlw  cfaanoelUw  or 
offldal  principal  of  the  Ushop  differed  from  that 
of  the  oifficial  prindpal  of  the  arohUshop  in  not 
necessarily  conferring  tiie  whole  jndidal  authority 
of  the  bishop,  who  in  some  instaiuies  reeerved 
particular  portions  of  jurisdiction  for  his  own 
hearing,  as  is  done  at  &»  present  day."  He 
oasts  no  doubt  on  t^  l^j^ity  of  this  practice. 
At  p.  46,  par.  3,  he  says :  "  The  Court  of  King's 
Bench,  in  the  case  of  Bishop  of  St.  David's  v. 
Lue^  (»6t  stij).),held  that  the  commission  <rf  chan- 
cellor, or  vioar-general,  conld  not  bS  r^arded  as 
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exolading  the  arohbishop  or  bishop  from  sittintc 
in  his  own  oonrt  (Stephens,  i,,  289).  Bat,  although 
this  is  reasonable  as  an  affirmation  of  law,  it  is 
not  easy  to  addace  instances  in  which  the  power 
has  been  exercised  since  the  BeformaHon.  It 
appears  from  the  retnni  on  the  patents  of  official 
principals,  made  for  the  present  commissioD,  ttAt 
in  several  dioceses  it  is  the  practice  of  the  present 
day  to  reserve  to  the  bishop  himteU  important 
sections  ot  jodunal  work,  or  a  general  r^ht  to 
execute  in  person  the  offices  otherwise  deputed." 
From  the  raferenoes  above  ^rat  it  would  seem 
that  the  power  has  been  in  tact  oocasionally,  if 
not  frequently,  exerdsed  since  the  Beformaticai. 
Tbare  seems  to  be  no  jndidal  prononnoemoit  to 
be  set  amunst  those  above  cited.  The  passtwe  in 
fiir  W.  Ijee's  judgment  in  BUlyer  v.  MiUigan 
^ubi  tup.),  decided  in  1700,  does  not  seem  neoes< 
sarily  to  involve  the  question  of  a  reservation  in  the 
patent  itself.  I  think,  therefore,  that  it  is  impos- 
sible to  hold  a  void  proviso  which  merely  excludes 
the  jurisdiction  of  the  chancellor  in  cases  where 
the'  parties  or  either  of  them  crave  the  judgment 
-of  the  bishop  himself,  unless  upon  consultation 
the  bishop  consents  to  bis  asBuming  it.  The 
-demand  of  a  party  and  the  good  sense  of  the 
bishop  would  seem  to  be  sufficient  safeguard 
■agaiost  abuse.  With  rwM*d  to  the  form  of  the 
m'e.  we  think  it  wotud  be  suffident  it  the 
prohibiticni  went  qwmaque — that  is  to  lay,  as 
agunst  Dr.  Triatnm— until  oonsnltaUon  with 
-the  bishop  and  consent  bv  him  to  Vba  judg- 
ment, ana  as  against  the  other  respondent  until 
there  has  been  such  consultation  and  consent, 
or  until  the  bifhop  agnet  to  hear  the  cause 
Ifimself.  Bomer,  L.J.  i^rees  with  me  in  this 
judgment. 

Mathew,  L.J.  read  the  followiag  judgment : 
I  agree  with  the  reasons  given  by  uie  Master  of 
the  Bolls  for  allowing  this  appeal.  In  the  j  udg* 
ment  of  the  Divisiomd  Gourt  it  would  seem  to 
hafe  been  supposed  that  the  bishop  was  bound  in 
every  case  by  the  deoiuon  of  his  ohanoellor,  that 
his  assent  was  a  ministerial  act  only,  and  th^t  the 
omission  of  a  mere  formality  was  no  objection  to 
the  chancellor's  authority  to  pronounce  a  final 
judgment.  It  is  diffionlb  to  reoo^se  this  view 
wiUi  the  langoBffe  ot  the  patent  The  authority 
oonterred  upon  the  chancellor  to  decide  and  finally 
■detennine  caosee  is  snbjeot  to  this  proviso: 
"Nevertheless  first  oonsnUdng  ns  and  oar  sac- 
oessors  and  having  our  consent  in  case  either 
party  earnestly  crave  onr  jadgmmt"  The  Iwal 
coiutruction  of  the  patent  would  seem  to  oe 
olear.  Before  the  ohauoellor  can  pronounce 
his  deoision,  where  dther  party  earnestly  craves 
"  our  judgment,"  it  is  for  the  bishop  to 
determine  whether  or  not  he  will  give  his 
consent.  Bat  it  was  argued  for  the  respon- 
dents here  that  the  patent  gave  rise  to  no  ques- 
tion of  construction.  It  was  said  that  the  terms 
might  be  disregarded  because  the  dooament 
should  be  treated  in  law  as  obsolete  and  illegal. 
It  was  pointed  out  that  the  bishop  was  bound  b^ 
andent  nsa^  to  nominate  a  ohanoellor,  and  it 
was  Bud  that  yrbiBU  the  appointment  ms  made 
tibe  bishop  was  divested  ol  mvry  jndidal  function, 
even  where,  as  in  the  present  case,  the  patent  con- 
tained express  reservations.  The  bishop,  it  was 
ccmtended,  was  prohibited  by  law  from  interfering 
with  an  official  who  appeared  to  derive  snch 
powers  as  he  possessed  from  hia  patent,  bat  who 
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might  neverUtelesB  repudiate  the  terms  by  which 
he  had  undertaken  to  be  bound.  Ko  reliable 
authority  was  cited  in  support  of  this  propor- 
tion. The  law  would  seem  to  have  been  laid 
down  in  the  contrair  sense  in  the  deoisionB  and 
records  which  have  been  fully  discassed  by  the 
Master  of  the  Bolls.  It  is  clear  that  patents  in 
analogous  forms  have  been  long  in  use  in  many 
of  the  English  dioceses,  and  the  instrument  in 

Juestion  was  considered  in  the  Court  of  Queen's 
tenoh  in  the  case  of  E*  parU  Madwin(uH  tup.) 
and  was  tinted  as  unolqectiwiable.  No  reason 
was  given  tor  holding  the  daose  in  question  to  be 
c(mtrary  to  public  policy,  and  no  ground  sug- 
gested for  the  suspicion  with  which  the  control 
by  the  bishop  would  seem  to  be  regarded.  It  may 
beirnethatthe  judgments  of  ohaooellors  have  not 
in  recent  times  been  interfered  with,  and  that  liti- 
gante  have  been  left  to  their  remedy  by  appeal ; 
but  this  does  nob  show  that  the  form  of  patent 
continuously  used  has  besome  obsolete  or  inv&lid. 
It  was  next  contended  that,  even  if  some  of  the 
provisions  of  the  patent  were  lawful  and  bin^ng, 
the  particular  clause  upon  which  the  appellants 
rely  was  illegal  and  had  been  condemned  by  the 
Legislature.  To  establish  this  the  oanons  ot 
16w  were  referred  to,  and  it  was  suggested  that 
then,  for  the  first  time,  it  was  declared  by  Oon- 
vocati<ai  that  the  Uahop  might  Teasrve  to  lumadf 
the  right  to  examine  and  «tmnine  eveiy  eaose 
in  his  oonrt.  These  canims  were  promptly  oon- 
demnsd  by  the  Long  Parliament,  and  were 
treated  as  belngj  subversive  ot  the  Conatitotion 
in  luatters  relating  to  Church  government :  (sea 
Gibson's  Codex,  p.  956,  note  p.,  edit.  1761).  It 
perhaps  would  be  sufficient  to  dfispuse  of  this 
argument  to  point  out  that  the  clause  we  are 
dealing  with  was  not  that  provided  for  by  the 
canon  of  1640.  But  there  is  the  farther  answer 
that  there  would  seem  to  be  no  good  ground  for 
the  assertion  that  the  general  reservation  which 
is  found  in  this  patent  "  to  examine  and  deter- 
mine every  cause  in  our  proper  person  in  oar 
court  of  consistory "  was  intended  to  be 
stomped  by  Parliament  with  illegality.  The 
stetute  of  13  Gar.  2.  c  12,  redted  the  Act  at  17 
Car.  1,  and  by  sect  2  repeaiad  all  other  provisiau 
with  the  temporary  exceptioa  ot  what  oonoamed 
the  High  Commlsnon  Ooort  Beot  1  provided 
that  nothing  in  the  Act  of  17  Gar.  1  shoald  "  take 
away  any  ortUnaiy  power  or  authority  from  any 
of  the  said  archbishops,  bishops,  or  any  other 
person  or  persons  named  as  aforesaid,  but  that 
they  and  every  of  them  exercisti^  ecclesiastical 
jurisdiction  may  proceed,  dtitermiue,  sentence, 
execute,  and  exercise  all  manner  of  ecclesiastical 
jurisdiction,  and  all  oensures  and  ooerdona 
appertaining  and  belonging  to  the  same  before 
the  making  of  the  Act  before  recited  in  all  causes 
and  matters  bdonging  to  eccledastioal  jurisdic- 
tion acoording  to  the  King's  Majesty  s  ecole- 
siastical  laws  used  and  practised  in  this  realm  in 
as  ample  manner  and  form  as  they  did  and  might 
lawfully  have  done  before  the  making  ot  the  said 
Act."  By  sect  6  it  was  ^vided  "  that  this  Ant, 
or  anything  tiierdn  otmtomed  shall  not  extend,  <»r 
be  construed  to  extend,  to  give  onto  any  orah- 
bishop,  biah<^,  or  any  other  spiritual  or  ecdadas- 
tioal  judge,  officer,  or  otiier  peraon  or  persons 
aforesaid,  any  power  or  authority  to  exercise, 
execute,  inflict  or  determine  any  eedeaiaatioal 
jurisdimcm,  oensut^  or  ooerdon  which  thejr 
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might  not  by  law  have  done  before  the  ^ear  of 
Our  Lord  1639 ;  nor  to  abridge  or  dimmish  the 
Kin^s  Hajesty'B  wapnmRoy  in  eocleaiaetioal 
mattorB  and  affairs,  nor  to  confirm  the  canons 
made  in  the  year  1640,  nor  ai^  of  them,  nor  any 
other  eeeleeiaetioal  lawa  or  oanona  not  fbrmalfy 
confirmed,  allowed,  or  enacted  by  Parliament,  or 
liy  the  eetabliahed  lawa  of  the  land,  ae  th^  stood 
in.ttie  ywr  of  Oor  Lord  1639."  There  is  there  a 
clear  reserratifm  of  the  iarisdiotion  of  the  bishop  in 
all  canses  and  matters  belonging  to  eooleeiastioal 
jnrisdicti(m.  It  haa  not  been  shown  that  the 
reservation  oi  canses  from  the  chanoellor's  juris- 
diction has  been  condemned  or  evm  questioned 
in  any  derision  of  the  courts  of  common  law; 
and  the  fact  that  so  many  patents  still  oontsin 
A  similar  danse  would  seem  to  show  that  in  this 
respect  the  forms  in  use  before  1639  ooniinaed  to 
be  followed.  Another  point  made  for  the  respon- 
dents was  this — ^that  no  effect  ooold  be  given  to 
the  '^clause  which  permitted  the  litigant  in  the 
ocmsistory  ooort  to  crwn  the  jadffmait  of  the 
iHshop,  iKcaQse  it  was  not  pointed  ont  by  what 
method  or  to  what  extent  mqnixies  were  to  be 
made  l^the  Ush<n>  before  he  oonsented  to  adopt 
or  to  differ  from  the  judgment  of  the  chancellor. 
Bat  no  sneh  direoticms  would  seem  to  be  required. 
It  would  be  tiie  duty  of  the  bishop  to  obtain  all 
neoeseaiy  informatum,  and  there  would  seem  to 
l>e  no  reason  to  suppose  that  the  duty  would  be 
neglected.  Moreover,  it  should  be  borne  in  mind 
that  the  determination  of  the  bishop  would  be 
subject  to  appeal.  A  further  point  was  made,  for 
the  respondents  tibat  even  if  the  patent  must  be 
regarded  as  valid  and  binding  the  appellants  had 
•o  acted  in  the  oonrseof  litigation  as  to  show  that 
they  had  abandoned  their  earnest  craving  for  the 
judgment  of  the  bishop.  In  par.  5  of  the  answer 
(he  appe^nts  raise  the  point  and  pray  that  before 
any  decision  of  the  cause  the  bishop  shoold  be 
oonanlted  and  his  exnsent  had,  and  they  earnestly 
his  judgment.  In  the  reply  the  petitioner, 
the  now  respoudmt,  Mr.  Daveyt  objeoted  to  tiie 
Ushop  being  consulted  or  to  his  sitting  to  try  tiie 
•oause.  It  appears  from  the  report  of  Davey  t. 
Sinde,  (1901)  P.  95)  that  the  pmnt  was  argued, 
and  the  chancellor  dealt  with  it  at  some  Imgth 
in  his  judgment.  There  was  no  evidence  that  the 
appellants  so  acted  as  to  indicate  that  their 
ob^tion  was  abandoned.  But  reliance  was 
paced  on  the  delay  which  it  was  said  had  taken 
place  before  the  application  was  made  for  a  pro* 
hibition.  The  facts  were  these :  A  question  nad 
been  raised  as  to  the  zight  of  the  petitioner  to 
snststnte  proceedings,  and  that  point  was  decided 
in  his  favour.  The  judgment  was  suspended 
pending  an  appeal  to  uie  Court  of  Arches.  The 
Appeal  was  snbeeqnently  abandoned,  and  in  Aug. 
1900  the  ohanoellor  prooeeded  to  judgment,  and 
in  the  foUowii^;  term  prohibition  was  ^[^ed  for. 
The  delay  was  thus  fully  explsined.  I  agree  that 
the  u»peal  shonld  be  allowed,  and  the  prohiMtion 
issued  m  the  tenns  suggested  the  Master  of 
the  Bolls.  Appeal  aUou,ed. 

Soliritors  for  the  appellants,  Brook$,  JenJctm, 
«nd  Co. 

Solicits  for  the  respondente,  Orantham  B. 
ihdd. 


HIGH  COURT  OF  JUSTICE. 

OHANOERT  DIYmiOfiT. 

Tueaday,  March  25. 

(Before  Ekkbwich,  J.) 

Atiobhbt-Gbvebai.  v.  Bickkanswobth 
TTbbajv  Distbxot  GouirczL.  (a) 

Lo:al  gowmnunt — Pisfrtef  eounoU — PaHiamen- 
tary  Oppotition — Expentes  of  oppoBiHon — Appli- 
cation of  di*triet  rate — Baiepayers'  content — 
SaAction  of  Local  Qoventment  Board — Borough 
Funds  Act  1872  (35  &  36  Vict.  c.  91),  s«.  2.  4. 
8,  Id— Local  Authorities  (Expemes)  Act  1887 
(50<&S1  riet.e.  72),«.3. 

An  urban  dittriel  eotmeU  cannot  apply  the  district 
rate  towairds  payment  of  the  expenses  of  opposing 
a  local  bill  not  affecting  their  own  duties,  rights, 
orprinileges,  without  jirst  obtaining  the  consent 
of  the  rtUopayert  under  sect.  4  of  the  Borough 
Funds  Act  1872,  nor  is  sect.  3  of  the  Local 
Authorities  {Expenses)  Act  1887,  under  whiek 
such  emenses  incttrred  may  be  sanctioned 
by  the  Local  (iovemmtnt  Board,  intended  to 
prevent  the  court  from  intervening  to  restrain 
eudi  expenses  being  Aroum  on  the  rate  when  the 
sanction  of  the  LowU  Government  Board  haa  not 
been  applied  for. 

This  was  a  motion  hj  the  Attorney-General  on 
the  relation  of  the  Biokmanswortn  Qsa  Light 
and  Coke  CompanT  for  an  injunction  to  restrain 
tlM  Biokmansworui  Urban  District  Connril  from 
applying  any  part  of  the  general  distriot  fond 
or  rate,  or  any  other  pablio  fond  or  rate 
under  thw*  caatro!*  to  the  payment  of  any 
costs  or  expenses  Inoomd  or  to  be  incurred  in 
relation  to  the  opposiug  bjy  the  defondante  of  a 
Bill  being  promoted  in  Parliament  by  the  relators 
uoless  and  until  the  defendants  first  should  have 
obtained  the  consent  of  the  owners  and  ratepayers 
of  the  urban  district  of  Bickmansworth  to  such 
opposition,  and  otherwise   complied  with  ;the 

{revisions  <A  sect  4  of  the  Borough  Funds  Act 
872. 

Under  the  Bickmansworth  Gas  Order  1885  the 
Bickmansworth  Gas  Light  and  Coke  Company 
supplied  the  urban  dis&iot  of  Bickmanswwtii, 
together  with  the  parishes  of  lUckmaiuworth 
Rural  and  OhfH'leywood. 

The  oompaa^  were  promoting  a  Bill  In  the 
Honae  of  Lrads  for  inoorporatii^;  and  confisning 
powers  on  tiie  oompsay  iritloh  provided  tat  the 
inorease  <tf  the  ospitaf  of  the  oompai^,  of  its 
borrowing  powers,  and  of  its  area  at  sopply  by 
including  the  parish  of  Ohenies,  in  Buckingham* 
shire. 

The  district  of  supply  of  the  company  had  been 
hitherto  wholly  in  the  county  of  H^ford. 

The  district  council  presented  a  petition  in 
opposition,  mainly  on  the  ground  that  the  price  of 

Ss  in  the  urban  distriot  would  be  increased  by 
e  extension  of  the  area  of  supply  to  outlying 
rural  districts,  and  that  the  proposed  increase  ox. 
the  share  capital  and  borrowing  powera  of  the 
company  were  ezoessive. 

The  company  thereupon  brought  this  action, 
and  now  moved  for  this  mjnnctlon  on  the  ground 
that  tiie  oounril  were  exceeding  their  powers 
in  attempting  to  apply  any  part  of  the  distriot 

<«)  Bspoit«d  bj  0.  F.  Etq.,  Bwr;iMr-u-Law. 
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land  in  paving  the  expenaee  of  opposing  the  bill, 
aa  thej  had  not  obtaioBd  the  consent  of  the  rate- 
payers as  required  by  sect.  4  of  the  Borough 
Fand  Act  1872.  The  ooonoil  admitted  Uieyhad 
not  obtained  the  consent  of  the  ratepayers,  bat 
relied  on  their  common  law  powers  to  defend 
thsmsalres,  alleging  that  their  oatiee  wiUi  respect 
to  lighting  the  disfcriot  were  affected,  and  aiao 
that  the  matter  was  left  to  the  decision  of  the 
Local  Goremment  Board  mider  aeot.  3  of  the 
Local  Aatfaorities  Expenses  Act  1887  (50  &.  51 
Yiot.  c.  71),  which  prondea  that 

EipMnes  psid  by  taj  IookI  uthoritf  whose  sooonnts 
are  solqaet  to  audit  hy  a  distsiot  snditor  shall  not  be 
dlssUowed  hj  that  auditor  it  (hej  have  besn  auotioiksd 
hj  tiie  Zioasl  OovsninHnt  Bosrd. 

The  seotiona  of  the  Borough  Fands  Act  1872 
(35  &  36  Tiot.  o.  91)  which  were  referred  to  were 
as  follows: — 

Ssot.  3.  Whsnio  the  Jadgmsnt  (tf  agoTsmingbody  la 
any  dlitriet  it  is  szpsdlsat  for  snob  gwraming  body  to 
promote  «r  oppose  any  loosl  and  pencnwl  Bill  or  BtUs  in 
PsrUsmsnfe,  or  to  prosssats  or  dsfend  any  Isgal  prooeed- 
ing»  neoesssry  foe  the  promotioQ  or  protection  of  tht> 
intsrests  of  the  inbsbitents  erf  the  diitriat,  it  shsli  be 
lawfnl  t<Kt  snob  goraming  body  to  apply  the  borongb 
fund,  bcaoogfa  rate,  or  other  pnbUo  (onds  or  rates  under 
the  eontnd  of  sndi  gorening  body  to  tiie  payment  ot 
tbe  oosts  sad  expenses  attendii^  tbs  same. 

Sect.  4.  No  expense  in  relation  to  promoting  or  oppoi- 
ing  aoy  Bill  or  Bills  in  Parliament  shall  be  ohsrged  ss 
sforesaid  unless  inenrrsd  io  pursuance  of  a  rsBolutionof 
an  absolute  majority  of  the  whole  number  of  the 
goremiiigbodyatameeting.  .  .  .  ProTidsd,  further, 
thai  no  sxpenas  In  promoting  or  opposing  any  Bill  in 
Parliament  ihall  bo  ebarged  ss  aforsssid  nnlsss  snob 
promotion  or  opposition  shell  ban  had  tiw  ooBSsnt  of 
owners  and  ratqtayers  of  that  distriot,  to  be  sx- 
pieased  by  resolution  in  the  mannnr  prorided  in  the 
Loosl  Ooremment  Aet  1858  for  the  adoption  of  tint 
Aot. 

Sect.  8.  Kothbig  in  this  Aot  shell  extend  or  be  oon- 
stmed  to  alter  or  alfeot  any  spedal  provision  whioh  is 
ot  shall  be  oontaioed  in  spy  ottier  Aot  for  tbe  pigment 
of  the  ooats,  oharges,  utd  szpensss  intended  to  be  pw- 
vided  for  by  this  Aot,  or  to  tsks  away  or  ^timin^th  say 
rights  or  powers  now  poesesaed  or  enjoyed  by  any 
goreming  body,  or  whioh  are  or  shsU  be  Tested  in  or 
nsrolsable  by  the  inhabitants  of  any  distrlot  under  any 
genersl  or  apeoisl  Act. 

Seot.  10.  Tba  proTisions  ot  this  Aot  shall  not  extend 
to  appliostions  for  any  Bill  in  Psrliament  for  any  object 
whioh  woiUd  for  the  time  being  be  attsinable  by  Pro- 
Tisbnal  Order. 

Warrington,  K.O.  and  £.  J.  Parker  tor  the 
motion. — ^The  oouioil  cannot  apply  tbe  rates  in 
<^posiiig  the  Bill  without  the  ooneent  of  the 
ratepayers: 

At(om«]/-0enerat  t.  Corporation  of  Bwaraoa,  78 
L.  T.  B^.  412  ;  (1898)  1  Ch.  602. 

This  case  is  not  within  the  principle  of  Attorney- 
General  t.  Corporation  of  Brecon  (40  L.  T.  Bep. 
52;  10  Oh.  Dir.  204).  They  referred  to  the 
seotione  of  the  statutes  aboTo  set  out. 

8,  0.  Buekmaster  for  the  oonncil.— We  are 
prc^ierly  omoaing  the  BiU,  for  it  affeots  our 
dntua.  Under  sect.  3  of  the  Ifooal  Anthorities 
Aot  1887  the  matter  is  slaced  in  the  discretion 
of  the  Looal  QoTemment  Board : 

Olaa  on  the  Iaw  of  PobUo  HeaUb.  13th  eSit, 
p.  18S3. 

The  oane  cited  do  not  vpfij  to  urban  district 
ooundls,  but  only  to  oorporationa. 


KsEiwicH,  J.— I  am  of  opinion  that  the 
injtinction  should  be  granted.  It  is  of  great 
publio  importance  that  district  oounoils  should 
be  kept  within  their  proper  iorisdiction.  They 
have  very  lai^  powers,  which  are  ezerciaed  for 
the  benedt  of  the  public,  but  if  they  show  a 
diaipoution  to  go  beyond  their  powers,  it  is  equally 
tor  the  benefit  of  the  public  that  they  should  be 
restrained.  The  two  oases  cited  on  bebaU  of  the 
plaintiffs,  Attomey-Oeneral  t,  Swamea  Corpora- 
tion (ubi  sup.)  and  Attomey-QeneraX  t.  Brecon 
Corporation  {ubi  sup  .)>  state  plainly  the  law  which 
they  illustrate.  The  sole  qneation  is  whether  the 
defendants  areexoeedingtbMroommonlawpowezB* 
it'  b^g  admitted  that  Uiffir  have  not  oo^c^isd 
with  sect.  4  of  the  Borough  Funds  Act  187^  so 
that  they  cannot  say  that  thiAr  oonatitnenta  have 
authorised  them  to  oppose  this  BiU.  I  have  read 
in  the  petition  preswited  by  tbe  ooonoil  the  clauses 
setting  oat  the  grounds  of  their  oppotitlcm.  It 
would  be  strange  if,  in  a  petiti<ni  drawn  fay 
experienced  hands,  aa  these  petitions  are,  and 
being  of  coosiderable  lensth,  there  were  not  found 
some  allegations  of  interrarence  with  their  duties, 
properties,  and  privileges  aa  a  council.  It  is 
possible  to  point  to  some  suoh  allegations  which, 
if  they  stood  alcme,  might  be  enough  to  explain 
their  opposition  to  tbe  Bill  But  the  petition 
must  be  regarded  as  a  whole.  It  seta  up  an 
opposition  of  an  entirely  different  character  from 
that  of  a  oonnoU  setting  up  its  own  interests.  It 
aeema  to  me  that  this  nrban  district  ooundl  haa 
constituted  itself  a  sort  of  repreamtaiire  ot  ita 
district.  This  is  an  entirely  ulse  poeitioo.  The 
oouncil  is  not  constitnted  for  that  purpoee.  Snob 
a  oonnoil  has  no  lights  ot  auparinon  over  public 
interests  as  a  whole,  and  eaj<^  no  acta  of  suze- 
rainty. Certain  paragraphs  in  Uie  potion  are 
directed  to  show  that  the  acts  pnqiosed  by  the 
gas  company  are  not  for  the  benefit  of  tbe  public,, 
and  that  it  is  not  desirable,  in  the  interests  of  the 
public,  that  this  BiU  should  go  through.  It  seema 
to  me  that  in  putting  all  theee  reasons  forward 
the  district  council  is  going  far  beyond  its  duties. 
They  are  not  protecting  their  own  rights  and 
privileges,  but  are  end«ivoaring  to  protect  the 
public  in  matters  with  which  t^y  are  not  con- 
cerned. They  have  brought  themselvea  within 
the  decision  of  North,  J.  in  Attomeu-Oeneral  t, 
Swansea  Corporation  (wbtsap.),  and  the  statement 
of  law,  though  not  toe  damion  fpven  by  Jessel, 
M.B.  in  At&mey-Cftntral  t.  BrtSon  Corporation 
{ubi  sup.).  And  not  bring  aUe  to  oall  in  aid  the 
proviuons  ot  the  Borough  Funds  Act  1872,  they 
are  actine  outside  their  powers  and  ought  to  be 
restruned.  Another  point  lias  been  token  on 
behalf  of  the  council  whioh,  if  sound,  ia  absolutely 
fatal  to  the  plaintiffs.  Bieferenoe  was  made  to 
seot.  .1  of  the  Looal  Authorities  Ezpenaes  Act 
1887,  which  provides  that:  "Expenses  paid  by 
any  local  authority  whose  accounts  are  subject  t<> 
audit  by  a  district  auditor  shall  not  be  disallowed 
bv  that  auditor  if  they  have  been  sanctioned  by 
the  Local  Grovemment  Board."  It  was  sufi^eetea 
in  a  note  to  that  section  in  Glen  on  the  Law  of 
Public  Health.  12th  edit.,  p.  1322.  that  that  enact- 
ment allows  them  to  determine  beforehand  that 
the  expenditure  eludl  not  be  disallowed,  and  it 
was  argued  that  the  court  should  not  anticipate- 
the  exennse  of  this  disorotion.  Ja.  the  preamt 
case  the  Local  GtoTemment  Board  haa  not  yet 
been  applied  to,  and  it  mi^  be  tiiat  theae  expenaea^ 
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some  of  which  hare  not  vet  been  inoarred,  may  be 
4abmitted  to  them.  The  Act  of  1887  has  con- 
fltitated  the  Local  GoTemment  Board  sole  arbi- 
tntonin  this  napeot,  and  it  was  annied  that  the 
conrt  wonld  do  wrong  to  intemna  Bat  it  seems 
to  me  to  be  goinR  fu-  beyond  the  intention  d  the 
Act  to  aay  Uiat  moaose  the  Local  Govmunent 
Board  may,  when  applied  to,  allow  KMue  ot  all  of 
this  expeudifcore,  therefore  the  court  mnat  not 
iutemne  to  prerent  this  expenditure  bang 
iwmrred  when  the  Local  OoTemment  Board  has 
not  been  applied  to.  I  cannot  think  that  becaase 
there  is  an  anthority  which,  when  applied  to,  may 
enable  them  to  do  that  which  at  present  they 
cannot  do,  therefore  the  court  ouf^ht  to  hold  its 
hand.  An  injunction  mnat  therefore  go,  not  to 
prevent  the  council  from  opposing  the  Bill,  bat 
to  prevent  them  from  so  opposing  it  as  to  throw 
the  expenses  on  the  rates  until  the  consent  of  the 
ntepayers  has  been  obtuned. 

Judgment  for  the  plaintiff$. 

Solicitors:  BoXwr,  Xesf,  and  Company;  B.  A. 
Bead,  for  S.  Lmntu,  Biokmainaworth. 


Thunday,  April  17. 
(Before  Faswill,  J.) 
Be  Batib;  Datib  v.  Datis,  Sahdsb.  akd 

BOBKNFBLT.  (a) 

Brtaeh  of  iruat — ^Jfoneyc  employed  by  irueiee  in 
trade — Proper  rate  ofinteresi. 

If  a  Uruttee  iwteets  iru$t  moneyi  in  hu§ine»»  with 
a  vxeto  to  benefiiina  the  irutt  e$tate,  he  muet 
aeeount  for  the  pront  made  by  eueh  inveatmant, 
or  at  the  qp^ton  ef  the  cestoi  qoe  trust  he  muet 
aeeount  for  trade  tnforMi'— i.e.,  5  per  cent. 

Tyse  V.  Foster  (27  Z.  T.  Bep.  774 ;  X.  Bep.  8  Ch. 
3Xid,m)foUowed. 

Action  for  (inter  alia)  (1)  an  account  of  all 
moneys  reoeiTcd  by  the  defendants  or  any  of 
them  or  by  any  one  on  their  behalf  as  trustees  of 
the  will  ca  Joseph  Davis,  deceased,  in  respect  of 
the  rents  and  profits  of  all  or  any  part  of  the 
property  devised  and  bequeathed  by  the  will  of 
the  testator  or  as  proceeds  of  the  sale  of  any  part 
thereof.  (2)  That  the  defendants  might  be  ordered 
to  make  good  any  loss  that  may  naTe  accrued, 
and  to  pay  any  profits  that  ihaj  may  have  made 
by  reason  of  any  impropw  payments  made  ont  of 
■or  dealings  with  snoh  mosMys  to  tiie  estate  of 
Che  testator. 

The  statement  of  claim  all^^  (uUsr  aUa)  that 
in  March  1899  tiie  defendanto  receiTed  a  sum  of 
^4001.,  proceeds  of  sale  of  part  of  the  tmat  estate. 

At  ifaat  date  the  bank  rate  on  deposits  was 
1^  per  cent.,  and  no  trust  investment  paying  more 
tiban  3  per  cent  was  availaUe. 

The  defendants  thereupon,  in  good  faith  and 
AS  a  temporary  investment,  lent  the  64001.  at 
3i  per  cent,  to  a  firm  in  which  one  of  their 
nnmher  was  a  partner. 

The  firm  was  solvent,  and  ms  paying  the  same 
fate  of  interest  to  their  bantors  (m  an  OTerdraft 
which  was  f  ollT  secured. 

In  April  19vO  the  defendants  withdrew  the  sum 
of  64001.  from  the  firm  in  question,  and  invested 
it  in  proper  seonrities. 

(«)  fisporM  by  W.  VALnni.\i  Ball,  Esq.,  Bftrriattr«frX*v. 


One  of  the  questions  in  the  action  was  to  de- 
termine what  rate  of  interest- was  to  be  charged 
agunst  tiie  defendants  for  the  period  dnnng 
iniich  the  sum  in  qnestum  waa  invested  with  Uie 
firm. 

The  plaintiflB  suggested  that  5  per  oe&t.  was 
the  proper  amoont;  it  waa  nrged  for  the  defon- 
dants  that  the  rate  should  be  rednoed  from  5  to 
4  per  cent,  in  new  of  the  diminisbad  rate  of 
interest  obtainable  for  tmst  investmentB. 

BramuM  Davis,  E.O.  iDunkam  witii  him)  for 
the  plainlaff. — ^It  is  dear  npoa  the  authority  of 
Lewin  cm  Tnists,  lObh  edit,  p.  298,  that  5  per 
cent,  should  have  been  paid.  He  rtferred  to 
Docker  v.  Soamea,  2  Hy.  &.  K.  655. 

Upjohny  K.C.  (Le  Biehe  with  him)  for  the 
defendants.— The  rate  of  interest  should  be 
reduced  from  S  to  4  per  oent  in  view  of  the 
diminished  rate  of  interest  obtainable  for  trust 
investments :  (Lewin  on  Trusts,  10th  e^t.,  p.  383J. 
He  referred  to 

MiUard  v.  Gray,  i  CoU.  295. 

BraimweU  Davie,        in  reply,  dted 

Vyae  t.  foeter,  27  L.  T.  Bsp.  774 ;  L.  Bsp.  8  Ch. 
App.SS9. 

Fabwbll,  J.  (after  dealing  with  some  prelimi- 
nary matters). — I  now  ooma  to  a  matter  in 
which  the  trustees  hare  no  donbt  ixma  wroi^. 
They  sold  the  trust  property  for  6400Z.  I  quite 
credit  Ur.  Boeenfelt  with  uie  desire  to  do  the 
best  he  could  for  the  plaintiff.  He  seems  to  have 
acted  with  very  great  oonsideratucm  and  kindness, 
and  I  think  i  must  say  Mr.  Davis's  conduct  is 
extremely  unnatefuL  He  brings  an  action  with- 
out any  foundation  charging  tne  irastees  with 
not  having  acooonted.  They  had  not  sold  at  an 
under  value,  and  that  is  a  chai^  without  any 
foundation.  Theo  he  finds  one  point  as  to  widm, 
although  be  challengee  them  about  two  days 
before  the  writ,  he  sms  them  no  (q)portunity  of 
making  amends.  What  ther  did  was  thia  ThOT 
sold  out  lor  6,400L,  and  if  the  bonk  rate  had 
been  paid  it  would  have  been  1|  per  oent  The 
plaintiff  was  impecunious  and  wanted  money 
tMidly.  Mr.  Bosenfelt  thought  it  was  advan- 
tageous for  him  to  have  3|  per  cent,  on  deposit, 
and  to  wait  in  order  to  see  how  trust  securities 
would  go  in  the  market.  There  is  no  evideiuM 
before  me  to  show  whether  trust  securities  did  or 
did  not  go  up,  nor  do  I  think  it  is  rery  important. 
No  douN  the  trustees  were  entitled  to  keep  the 
money  on  deposit  at  the  bank  for  a  short  period ; 
I  think  Kay,  J.  has  stated  the  limit  to  be  six 
months,  but  I  do  not  like  to  hind  myself  to  any 
particular  time.  In  this  case,  however,  the 
trustees  kept  the  money  for  more  than  a  year.  It 
was  pud  in  to  tiie  credit  of  Mr.  Bosenfelt'B  own 
firm,  and  that  was  done  under  the  following 
idrounutanoes,  which  are  not  unusual :  Mr.  Bosan- 
felt*8  bnsiaeBS  was  in  mnt  ot  ready  money  from 
time  to  time,  and  his  firm  had  d^kosited  Beoarit7 
for  the  large  sum  of  60,0001.  with  the  Lcmdon  and 
Westnunster  Bank,  in  order  to  be  allowed  to 
overdraw  whenever  they  pleased.  At  the  time  of 
which  I  am  speaking  tluiy  had  an  overdraft.  Thc^ 
could  not  get  the  necessary  3^  per  oent.  by  ordi- 
nary investment,  so  they  placed  the  sum  of 
64001.  in  their  own  business,  and  credited  the 
plaintiff  with  3}  per  oemt.  u^n  that  sum.  Now, 
I  can  (mly  say  that  siuih  action  is  not  justifiable. 
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There  is  noUiixig  cKihoiieBt  in  it,  and  nothing 
wrong  in  a  seDsa.  and  I  oanaot  ny  whether  Ur. 
Boeenfelt*B  firm  did  or  did  n<^  make  any  profit 
ont  of  the  tranaaotaon.  Bnt  in  all  probaDility 
ther  did  not  use  the  money  in  their  bosiness 
witnont  making  considerable  profit.  In  view  of 
the  fact  that  the  earn  ii  comparataTaly  Bmall  and 
of  the  expense  of  taking  an  accotmt,  Mr.  Bramwall 
Davis  has  very  properly  asked  me  to  make  an 
altematiTO  order,  which  I  am  bonnd  to  make  by 
the  decision  in  Vyse  r.  Foater  {ubi  tup.).  The 
statement  there  is  that:  "If  that  improper 
dealing  oonmsts  in  embarking  or  investing  the 
tmst  money  in  bosinees,  he  mnat  account  for 
the  profits  made  by  him  by  snch  employment  in 
moh  bosinees ;  or  at  the  option  of  the  ceafut  gue 
trtt$f,  or  if  it  does  not  appear,  or  cannot  be  made 
to  appear  which  profits  are  afcbribnfeable  to  snoh 
employment,  he  must  aooonnt  tor  trade  interest 
^hat  ii  to  say,  interest  at  5  per  cent  Now,  it  is 
qnite  tnie  that  it  has  been  snmested  In  sobae- 
qnent  oases  and  \jy  Mr.  Ijewin's  editor  that  perhaps 
5  per  cent,  is  hardly  the  meroantile  rate  of 
interest  nqw,  bat  I  do  not  feel  at  liberty  to  ao 
decide  or  to  alter  the  5  per  oent  menticmed 
James,  L  J*.  The  reenlt  is  that  so  far  as  r^arw 
tliis  particnlar  item  there  most  be  an  aoconnt 
nnlees  the  figures  can  be  agreed.  It  is  only 
li  per  cent,  for  a  period  of  thirteen  months,  and 
the  figure  arrived  at  had  better  be  set  off  against 
the  costs,  because  the  action,  so  far  as  regards 
the  issues  which  I  have  disposed  of,  is  dismissed 
with  costs  as  regards  the  oosta  relating  to  this 
partionlar  matter,  inasmnch  as  in  my  (^iniim,  the 
tmsteaa  wera  quite  h<»iest»  and  realty  did  the 
best  th^  oonld  for  the  ben^t  ci  the  pl^tifl. 
I  am  not  0(^ng  toord«r  them  topi^  any  ooets  in 
reapeot  ofit,  or  to  make  any  alterauon  in  regard 
to  the  oosts  of  the  action. 

Bolidtora :  Qedge,  Kirbff,  and  MiUeU ;  Joseph 
aadHyam. 


dlTCra  BENCH  DIVISION. 

Feb.  27, 28,  and  March  10. 

(Befiwe  Lord  ALTKtSTon,  0  J.,  Dabluto  and 
OHAirinLi«  JJ.) 

Dablow  v.  Shuttlswobth  A.VD  Win.  (a) 

Inferior  eouri — A]^eal — Ji^srior  court  of  record 
of  eitS  juriedielton — ^^waol  to  KiMife  JBenelk 
Divmon—Bighi  of  appeal— Judieature  Act  19S^ 
(47  A  48  Vict,  c.  61),  «.  23—Ordw  LIX.,  rr.  9-18. 
[  An  ameal  from  any  tt^^rtor  coprt  of  rteord  of 
eixSCjwriedieHontV^ttlniktireitmiO  etattOegwing 
an.  oppsol,  can  luw  he  hrought  to  ihe  King^ 
Benek  SMaion  of  iha  High  CovH  fry  notiM  of 
MoHon  wnder  Order  XJX^  rr.  10-17,  « the  effect 
of  the  Judiealwre  Act$  and  Bvlee  ia  to  eub$ttMe 
app«odt  from  ruch  inferior  eowrte  tor  the  former 
procedvm  fry  frifi  ofeaoeptione  and  writ  of  error 
to  the  Kin^e  Bench, 

In  tuch  eatee,  ai  m  the  ease  of  appeaie  from  County 
Courts,  Hie  a  condition  precedent  to  the  right  of 
ampecd,  thai  the  poinie  of  law  relied  tmrn  for 
the  appeal  ehould  have  been  iakon  before  the 
judge  of  ihe  ir^Brior  court. 

BuLi  calling  on  the  Master  of  the  Crown  Office 

to  show  eanse  why  he  should  not  enter  for  hear- 

(«>  Btport«a  by  W.  W.  Okb,  Etq.,  BwtlittMttjAv, 


[K.B.  DZT. 


ing  a  notice  of  ajqieal  on  behalf  of  the  pl«ntiff, 
praying  that  the  verditA  of  the  joiy  and  the 
judgment  for  the  defendants  coneeqnent  thereon 
given  in  the  Oourt  of  Pleas  for  the  borough  of 
Preston  on  the  17th  May  1901,  should  be  ast 
aside  and  judgment  entered  fw  the  plaintiff,  vr 
that  a  new  trial  should  be  had. 

Notice  of  the  order  was  directed  to  be  givok 
to  the  master,  the  defendants  and  the  Be<»rdar 
of  Preston,  who  was  the  judge  of  tto  oourt. 

The  action  was  brought  in  the  Preston  Court 
of  Pleas  to  recover  a  sum  of  972.  odd,  for  prinmpal 
and  interest  due  under  a  covenant  in  a  bill  of 
sale  made  in  1893.  The  bill  of  sale  had  been 
rwistored,  but  not  re-r^stered.  The  plain, 
tiff  contended  before  the  learned  judge  (tiie 
Recorder  of  Preston)  that  altiiough  the  bill  of 
sale  had  not  been  re-registered,  the  plaintifl  could 
sue  on  the  covenant  in  the  bill  of  sale  to  ^ay 
principal  and  interest.  The  judge  was  of  opimmi 
that  he  was  bound  by  the  case  of  J^ton  v.  Blyihe 
(63  L.  T.  Eep.  453  ;  25  Q.  B.  Div.  417).  which 
demded  that  the  effect  of  omitting  to  reuew  the 
registration  <tf  the  Inll  of  sale  was  to  make  the 
UU  of  Side  whcdly  vmd,  and  he  directed  the  jury 
to  find  for  the  defsndanta,  and  jodgment  was 
given  for  the  defendants. 

The  plalntilF  appealed,  and  tendered  at  the 
Crown  OfBo^  undw  Order  LIX,  r.  10,  a  notice  of 
appe^  asking  that  the  verdict  of  the  jury  and 
the  judgment  for  the  defendants  consequent 
thereon  should  be  set  aside,  and  that  judgment 
be  entered  for  the  plaintifl  or  a  new  trial  had  on 
the  grounds :  (1)  That  the  learned  Recorder  was 
wron^  in  holding  that  the  case  fell  within  the 
decision  of  Fenton  v.  BIythe  {ubi  eup.) ;  (2)  that 
the  learned  recorder  was  wrong  in  aireoting  the 
jury  to  find  a  verdict  for  the  defendants ;  and  (3) 
that  thero  was  no  evidenoe  to  go  to  the  jarj  ia 
&vour  of  the  defendants. 

The  officer  at  the  Crown  Office  stated  that  the 
propoeed  amwal  from  the  Preston  Court  of  Pleaa 
was  unheard  of,  and  that  he  oonld  not  take  sny 
notioe  of  moti<m  or  entw  tike  appeal  in  regard 
theret(^  and  herefnaed  to  allow  the  notioe  of  a^aal 
to  be  entered. 

The  above  rule  was  then  obtained. 

Bouiait,  for  the  recorder,  showed  cause.— 
Then  is  no  appeal  by  common  law  in  these  oases ; 
aroeal  existo  by  statute  (mly,  and  in  the  case  oi 
the  Preston  oomrt  there  is  no  statute  which  gives 
an  ameaL  In  this  oaee  tiia  i^untifl  oomplainB  oC 
a  miacbmotionitf  ih»  laamed  rseorder,  and  he  saja 
that  as  in  former  times  he  oonld  have  prooeedad 
by  a  bill  of  exceptions  and  a  writ  of  error  to  the 
King's  Bench,  so  now  he  can  come  to  this  oodrt 
under  the  Judioatura  AxAt  and  Bules.  Even  if 
error  did  lie  from  an  inferior  court,  a  writ  of  error 
is  not  an  "^peaL"  Order  LIX.,  rr.  9  and  10; 
provide  that  certain  rules  of  that  order  shsll 
apply  to  appeals  to  tiie  Queen's  Benoh  IHvinoa 
from  Coun^  Courts  and  other  inferior  oourts  of 
record,  and  that  every  snoh  appeal  shall  be  hy 
notice  of  motion.  Theee  rules  cannot  appir  here ; 
they  were  only  made  in  1885,  and  unoar  He 
powers  given  by  eeot.  23  of  the  Judicature  Act 
1884^  so  that,  except  by  that  section,  there  was  do 
power  in  tlie  rule  committee  to  make  rules  as  to 
appeals  from  inferior  courts.  Sect  45  of  tbs 
Jnoioature  Act  1873  dealt  with  appeals  bcm 
inferior  oonrta,  and  assigned  such  steals  to  ft 

Digitized  by  Google 


Dabxow  v.  SBVTTLawoBTB  AH»  Win. 


June  14,  1902.] 


THE  LAW  TIMES. 


[Vol.  LX3XVI.-525 


'  E3.DXT.] 


diTiucRuI  oonit,  and  sect  23  of  the  Aot  of  1884 
gare  power  to  moke 'rule*  with  regard  to  such 
appeab.  At  that  time  "error'*  and  "wpeal" 
ware  two  diatinot  things,  and  emnr,  whether  by 
Ull  of  orarotioiiu  or  fay  writ  of  enor,  was  not  an 
'*wppmi*'  mtUn  ^ther  of  thow  two  Motions. 
It  was  not  intended  to  rabetitats  an  *'  appeal  **  for 
a  writ  of  error  in  these  catea  (BonJc  of  Ireland  t. 
Evatu,  5  H.  of  li.  Gaa.  389),  and  therefore  the  old 
prooeedinge  in  error  are  left  intact  and  can  atill 
be  brought.  If  the  contraty  ooatentum  be  right, 
then  the  argoment  on  the  otha>  tide  mnat  go  to 
this  length  that  not  only  does  sppeal  inotade 
error,  but  also  that  where  there  wotud  hare  been 
materials  for  brinfftnff  error  then  an  appeal  oan 
be  muntuned.  The  Mayor's  Gonrt  of  London 
Frooednre  Act  provides  in  sect  4  that  error  from 
the  Mayor's  Court  shonld  go  to  the  Exohec^oer 
Chamber ;  in  sect  8  thbt  seoarity  ahonld  be  given 
in  certain  oases  for  the  costa  of  an  appeal,  and  in 
seot.  10  that  leave  shoold  be  reqaired  to  move 
in  the  8nperuv  Coott  to  aet  aside  a  verdict.  U 
the  oontantiott  (tf  the  respcmdents  be  oorrert  then 
the  Jndioatore  Acta  and  Rales  would  have 
abolished  theae  diatinotiona,  bat  they  have  not 
dome  BO: 

Morgan  r.  Bowltf.  <18M)  1  Q.  B.  88fti 
Kirby  v.  North  BrUiiih  and  MmmmtiU  InmranM 
Company  Mnited,  74  L.  T.  Bap.  738;  (1896)  2 

Q.  B.  09 ; 

L*  Blanc\  t,  B«uter'«  Tsl«jrnm  Company  Limited, 

34  L.  T.  B«p.  691 ;  1  Ex.  XHv.  408 ; 
Pryor  r.  CUy  O^tem  Con^pmy,  48  L.  T.  Bap.  698 ; 

10  Q.  B.  Dlv.  504. 

Nor  have  they  abolished  the  provision  in  sect.  32 
of  the  Stannaries  Act  1868,  which  required  a 
deposit  to  be  made  on  appeals :  {Be  Weat  Dmon 
Ch-eat  CmuoU  Mine,  58  L.  T.  Bep.  61 ;  38  Ch.  Div. 
51).  Order  LYIIL  is  the  order  which  applies  to 
appeals  to  the  Court  of  Appeal ;  these  appeals  are 
to  M  by  way  of  rehearing,  which  is  different  from 
the  language  used  in  Order  LIX.  as  to  appeals 
from  iufsruur  oonrta.  By  Order  LYIII.  (in  the 
aebedule  to  the  Act  of  1875),  r.  1,  "bills  of 
exertions  and  proceedings  in  error"  were 
abolished,  and  that  applied  only  to  the  Court  of 
Appeal.  That  has  no  application  to  appeals  from 
Inleiior  ooorta.  Appeals  were  introdnued  by  the 
Common  Law  Procedure  Acts,  and  at  that  time 
no  lawyer  using  Uie  word  "  appeala "  oonld  have 
intended  to  include  writs  of  error,  and  we  see,  for 
inatanoe,  by  sect.  20  of  the  Judicature  Act  187S 
which  says  that  *'no  error  or  appeal"  shall  be 
brought,  that  the  distinoti(m  between  emur  and 
appMl  still  existed. 

Danelrtosrte,  K.C.  (f  .  L.  Firming^  witii  him), 
for  the  plaintiff,  in  support  of  the  rule.— By  the 
caae  of  ildduon  v.  Mayor  of  Preston  (12  C.  B.  106) 
it  appears  that  the  Freston  Court  of  Fleas  for  the 
bnoosh  ftf  Preatoa  waa  charter  a  oonrt  ot 
reoordfor  the  trial  of  dvil  aotioiu,  and  that  it 
waa  not  regulated  hj  the  proridcms  of  any  local 
Aet  of  Parliament  Error  at  common  law  lay 
from  any  ii^srior  oonrt  ot  record  d  civil  jurisdio- 
tion*  if  in  England  to  the  King's  Bench  or 
Common  Pleas,  but  if  out  of  England  to  the 
Xing's  Bench  only.  At  common  law  you  could 
not  get  on  the  record  any  objections  which  were 
not  taken  at  the  trial,  so  the  statute  introducing 
tolls  of  exceptions  was  passed  in  1285  (13  Edw.  I, 
st  1,  o.  31).  and  although  on  its  face  it  seemed  to 
apply  to  the  Comm<m  Pleas  only,  it  extended  to 


Dir. 


all  courts  of  record  (see  the  notes  to  that  statute 
in  2  Cohe's  Inst.  pp.  425-7),  and  it  enabled  a- 
party,  who  alleged  an  exception,  to  require  the 
judge  to  put  it  in  writing  and  antiientioate  itw 
The  Inll  of  exoeptions  and  writ  of  exnr  were  mere- 
machinery  for  getting  the  matter  brought  before- 
the  higher  conn  for  review.  The  Judicature  Act 
and  Bulea  now  take  the  place  of  the  writ  of  error^ 
and  in  1885  rules  were  nukde  under  the  Ji^ioatore 
Act  1884  dealing  with  appeala  from  inferior 
courts.  Where  any  new  jurisdiction  was  created 
by  Act  of  Parliament  and  the  court  acted  as  a 
court  of  record,  error  lay  to  the  King's  Bench 
{Qroenvelt  v.  BurveU,  1  Salk.  263] ;  and  part  of 
the  jurisdiction  of  the  King's  Bench  was  to 
correct  all  manner  of  errors  in  fact  or  in  law  in 
all  courts  of  record,  including  inferior  courts  (4 
Coke's  Inst  p.  71 ;  3  Comyn's  l>ig.  p.  316,  B  (1); 

3  Bacon's  Abr.  96) ;  bat  no  writ  of  error  lay  if 
thejudgment  were  not  given  in  a  oonrt  of  reoord 
(3  Moon's  Abr.  62).  A  writ  of  error  was  but  a 
oommiaaicHL  to  examine  the  em»s,  and  was  thab 
which  gave  the  court  jnriadiotion  {ibid.  p.  70, 
where  we  form  ot  the  writ  is  i^ven) ;  and  oa  snoh 
writ  the  reoord  itself  waa  generally  though  not 
necessarily  removed,  so  that  it  might  remamasa 
precedent  in  like  cases  and  get  the  matter  before 
the  court  {ibid.  p.  74) ;  and  the  writ  might  be 
returned  into  the  Common  Bench  or  Kiiq^a 
Bench :  (9  Yiner,  Abr.  484,  No.  23).  The  writ  was 
of  right  in  all  cases  except  treason  and  felony : 
{Beg.  V.  Paty,  2  Salk.  at  p.  504 ;  JaqttM  r.  Cetar,  2 
Wms.  8.  293).  A  bill  of  exoeptions  was  held  to 
lie  from  a  County  Court  {Strotner  v,  Hutohiruon, 

4  Bing.  N.  C.  83) ;  from  the  Tolzey  Court  at 
BristoT  (Bruoe  r.  Wait,  I  U.  &  C.  1).  and  from 
the  Borough  Court  of  Liverpool  {Thomaon  t. 
Davenport,  9  B.  &  C.  78 ;  2  Smith,  L. 
10th  edit.,  p.  368),  and  in  Coke's  B«p8.  many 
instanoes  are  to  be  fonnd  of  write  ot 

almost  all  the  local  oourts  la  England.  Then 
came  seot  148  cl  the  Common  Law  Frooednre 
Act  1852,  which  aboliahed  write  of  error  (DaT, 
4th  edit  p.  164).  These  prorisimis  did  not  wply 
to  inferior  courts,  so  that  up  to  tiie  time  ox  the 
Judioatore  Acts  there  was  an  appeal  from 
inferior  coorta  by  writ  of  error.  Then  came  the 
Judicature  Acts,  and  sect  4  of  the  Act  of  1873 
provided  that  the  High  Court  should  have  "  such 
appellate  jurisdiction  from  inferior  oourts  as  is 
hermnafter  mentioned."  Sect.  16  transferred  to 
the  High  Court  all  the  powers  and  jurisdiction  of 
the  Queen's  Bench,  and  dt  sect  45  "  all  appeals  ** 
from  inferior  courts  which  m^ht  before  the  Act 
have  been  brought  to  any  court  whoee  jurisdiotioa 
waa  so  ttansfemd  might  be  heard  by  Dirisioiial 
Conrte.  Then  seot  47  saye  that  **no  wpeafe 
shall  lie  from  aay  judgment  of  tiie  said  Ssb 
Court  in  any  criminal  cause  or  mattor  save  tor 
eome  emmr  en  law  wparmt  on  the  reotwd."  Thais- 
shows  that  the  word  "  appeal  "indnded  "  error  oa 
the  reoord,"  and  that  "error,"  including  error 
bill  of  exoeptioos,  whioh  is  meremaohiMry  for 
l^ing  the  error  before  the  court  i>  induded  in 
sects.  ^  16,  and  45  as  "  appeals,"  and  if  it  is  not 
so  indnded  in  seot  45  it  is  a  oonu  omieetu  .- 
(see  also  rules  48, 4d  and  50  in  the  schedule  to  the 
Act  of  1873;  and  Darley  v.  The  Queen.  12  C.  &.  F. 
5^).  Then  as  to  what  is  a  proceeding  in  error, 
the  Act  27  Eliz.  a  8  enabled  the  parfy  to  sue  out 
a  writ  of  error,  and  Order  Lyill.,  r.  1  (in  the 
schedule  to  the  Act  of  1875)  provided  that "  billa 
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of  ezoflptioiu  and  pnoaediiiga  in  «nror  shall  be 
abolished,"  and  tu  definition  of  "  appeal "  ia 
Whwton  oonld  not  more  apti^  dewnlM  pro- 
oeedinRB  in  error.  Then  aeot.  ^  <d  the  Juouoa- 
tnre  1884  provided  that  "the  power  to  make 
roles  conferred  by  seot.  17  of  the  Sopreme 
Court  of  Jndioatore  Act  1875,  and  enaot- 
m«its  amending  the  same  shatl  be  deemed 
to  include  the  power  to  make  roles  for  regu- 
latia((  the  procedure  on  appeals  from  inferior 
«onrts  to  theHi^h  Court."  That  olearlir  includes 
«rror.  and,  as  pointed  out  hj  Wills,  J.  in  Beg.  v. 
Kettle,  or  Beg.  v.  Judge  of  Worceiter  Cowibu  Cowrt 
(54  L.  T.  Bep.  875;  17  Q.  B.  Dir.  761),  that 
«naotment  wonld  hare  been  unnecessary  if  it  had 
been  intended  to  deal  (mly  with  prooeaiue  in  the 
H»h  Gonrt  The  same  prindple  is  hud  down  in 
S&r  T.  Levy  (19  Q.  B.  Dir.  210).  Under  aeot.  23 
of  the  Aot  of  1684,  Order  LIX.,  r.  9,  was  made 
proriding  that,  "The  following  rules  (10  to  17) 
of  this  oraer  shall  apply  to  app«ils  to  we  Queen's 
Bench  Dinsion  from  Comity  Courts  and  otlur 
inferior  courts  of  record  oC  i^vil  jurisdiction  in 
all  proceedings  other  tiuin  proceedings  in  bank- 
ruptcy," and  rule  10  says  that  "ererysnoh  appeal 
shall  be  by  notioe  of  moticm,"  and  roles  16  and  17 
bnnir  in  Order  LTIIl.  and  make  the  provisions 
as  to  appeals  to  the  Court  -of  Appeal  applicable 
to  appeals  from  inferior  courts.  Nothing  could 
be  wider  than  these  provisions.  Appesls  from 
these  inferior  courts  are  now  by  these  rules  sub- 
stituted for  the  old  form  of  procedure  by  bill  of 
exceptions  and  error,  but  only  those  appeals 
can  now  be  brought  which  formerly  ooold  nave 
bem  brought  W  error  on  a  bill  of  eora^tions. 
This  woold  inolade  misdirsotioa,  or  misreoep- 
titm,  ot  nott-reoeption  of  evidenoe,  bat  woud 
not  indnde  an  application  for  a  new  trial,  or 
an  appttd  on  uie  ground  that  the  verdiot 
was  against  the  weight  of  tiie  erideinoe.  He 
referred  to 

CoMon  T.  Vogan  and  Co.,  78  L.  T.        553 ;  (1895) 

2Q.  B.  653; 
3  Bsooa's  Abr.  75,  TlOs  D  (2). 

Cur.  adv.  mdt. 

3£areh  10. — The  judgment  oi  the  oonrt  iJjorA 
Alversbme,  OJ*.,  Darling  and  Channell,  JJ.)  was 
read  by 

CHAHiTBLii,  J. — In  this  case  a  role  ntst  was 
granted  calling  on  the  Master  of  the  Grown  Office 
to  show  cause  why  he  should  not  be  directed  to 
enter  in  the  list  of  appeals  from  inferior  courts,  a 
notice  of  motion  by  wsy  of  amteal  trcm.  a  case 
tried  in  tiie  Borongn  Oourt  of  Beoord  of  Preston. 
The  notioe  of  q^pMl  complained  of  aU^;ed  mis- 
direction by  the  judge  of  the  borongh  court  The 
Master  of  the  Crown  Office  refased  to  enter  the 
appeal  on  the  ground  that  no  appeal  lies  from 
the  Borough  Cionrt  of  Preston.  The  rale  has 
been  argued  before  as,  and,  in  considaring  whetiier 
it  should  be  made  absotote,  we  have  to  determine 
whether  there  is  now  any  such  right  of  appeal, 
and,  if  BO,  in  what  oases.  The  court  in  question 
is  an  ancient  court  of  record  held  in  the  borongh 
under  a  charter.  There  is  no  modem  Act  of 
Parliament  r^nlating  its  procedure,  and  ^ving 
an  appeal  from  it,  as  in  the  case  of  the  Mayor's 
Court  of  London,  the  Liverpool  Oonrt  of  Passi^, 
and  the  Salford  Hundred  Court,  and  possibly 
other  similar  courts.  The  report  of  the  case  ot 
Addieon  r.  Mayor  of  Pre$ton  (u&i  tttp.)  may  be 
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raforred  to  ftnr  stfttements  as  to  the  history  and 
jarisdictioa  of  tiie  oonrt.  It  is  admitted  that  in 
the  absence  of  a  statute  giving  an  appeal  from 
the  court  in  question  to  this  oonrt,  no  appeal 
would  lie  otherwise  than  by  substitution  for  pro- 
ceedings in  error;  but  it  is  contended  br  Mr. 
Danckwerts,  who  supported  the  rule,  that  a 
litigant  in  the  Borough  Court  could  formwly 
have  tendered  a  bill  af  exceptions  to  the 
ruling  of  the  judge  in  case  of  an  alleged  mis- 
direction by  him,  and  then  have  brought  error  to 
the  Court  of  Kill's  Bench  (or  indeed  at  his 
option  to  the  Court  of  Common  Pleas)  and  that 
the  effect  of  the  Judicature  Acts  and  Bnles  is 
that  an  appeal  by  notice  of  motion  is  now  suboti- 
tnted  for  these  proceedings  in  wror.  Several<rf 
the  steps  in  this  argument  are  otear.  It  ia  dew 
that  before  tiie  Judioature  Acts,  orror  lay  io  the 
King's  Ben<di  txom  all  inferior  courts  of  reoord  in 
the  kingdom,  and  also  that  in  all  such  courts  a 
IhII  of  exceptions  to  the  ruling  ot  the  judge  might 
be  tendered,  as  in  the  superior  courts.  A  mis- 
direction of  the  judge  might,  therc^re,  if  the 
objection  to  it  was  duly  taken  by  a  bill  <k  exoep. 
tioos,  be  reviewed  and  set  right  in  the  Court  of 
King's  Bench  by  the  litigant  issuing  a  writ  of 
error,  which  he  could  do  as  of  rip;ht.  Mr.  Danck- 
werts quoted  to  us  many  authorities  in  support  of 
these  propositions,  but  it  is  unnecessary  to  refer 
to  them  as  the  law  was  well  settled,  thoagii 
perhaps  not  very  familiar  at  the  present  day. 
These  authorities  are,  however,  naeful  upon 
question  which  we  have  to  consider  as  to  now  far 
tiie  rarious  steps  in  these  proceedings  were  mere 
maohinery  or  wore  mattw  erf  aabstanoeu  The 
Common  Law  Frocednre  Aots  of  1852  and  ISM 
first  made  changes  in  the  anient  pxaotioft 
and  these  Acts  have  now  to  be  considered.  The 
Act  of  1852  contains  a  number  of  sections; 
h^innin^  with  sect.  as  to  the  forms  of  pro- 
ceedings in  error.  By  seot.  148,  "  A  writ  of  errw 
shall  tuA  be  neoessaiy  or  used  in  any  cause,  snd 
the  proceeding  to  error  shall  be  a  step  in  the 
cause."  This  appears  not  to  apply  to  error  from 
an  inferior  court,  bot  only  to  causes  in  the 
supeiior  courts.  The  writ  of  error  had  been 
practically  the  commencement  of  a  new  aotitui, 
and  by  this  enactment  error  was  to  be  only  a  step 
in  the  cause.  This  it  could  not  be  when  the 
proceedings  in  which  error  was  brouf;ht  had 
been  taken  in  an  inferior  court,  but  it  is  of  no 
imp<ni»noe  in  the  present  case  whether,  in  the 
period  between  1852  and  1875,  error  nom  an 
inferior  oonrt  ought  to  have  been  commenced  bj 
issuing  a  writ  of  error,  or  by  filing  a  memraandnm 
with  the  master,  as  was  done  in  the  case  of  pn»- 
ceedii^  in  error  bom  one  of  the  superior  oouzts. 
Mr.  Danckwerts  is  clearly  right  in  saying  that  the 
jurisdiction  of  the  Kind's  Bench  to  entertain  pro- 
ceedings in  error  from  inferior  courts  was  part  of 
iho  oi^rjnal  or  inherent  juris^otion  of  the  ooort 
to  examine  and  correct  all  errors  in  inferior  courts : 
(see  Coke's  4ith  Institute,  p.  71),  and  that  the  writ 
of  error  was  not  really  in  the  nature  of  a  special 
commission  under  which  the  juc^es  entertained 
the  matter,  as  appears  to  have  been  sometimes 
thought.  No  doubt  it  was  the  writ  of  emcr 
which  in  one  sense  gave  the  jurisdiction,  but  only 
in  the  same  way  that  a  writ  in  an  or^nary  action 
is  required  to  give  jurisdiction.  The  other  pro- 
visitms  of  the  Aot  of  1852  require  no  notice. 
Then  came  the  Act  of  1854,  and  though  it  did  not 
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dad  directly  with  prooeedings  in  error,  it  ocm- 
tainsd  wwctmente  as  to  appeal  to  the  EzefaeqTier 
Chamber,  vhich  prored  the  death-blow  to  dIUb 
of  exceptions  in  the  saperior  oonrta,  as  from  that 
time  thej  were  Uttle  reciaired  and  were  rarely 
Teiorted  to.  In  the  inferior  oonrta  of  record  tlw 
riffht  to  tender  Inlla  of  «nieptiani  of  oooxw 
remained  at  least  down  to  the  time  wfcen  tiie 
Judicature  Acts  came  into  operatiim.  Tbwe  are, 
however,  few,  and  poeaib^  no  r^orted  instances, 
of  Inlls  of  exceptiats  bemg  in  use  at  this  period. 
Nona  were  qnoted  to  ns  on  the  anrument,  and  we 
ham  not  foand  any  onrselTes.  Bat  this  may  be 
aooonnted  for  by  the  fact  that  at  the  time  we  are 
considering,  between  1852  and  1875,  the  new 
County  Courts  had  been  for  eome  time  in  opera* 
tion,  and  the  local  courts  of  record  themselTes 
were  Terr  little  resorted  to  and  in  fact  were 
almost  obsolete,  except  those  oonrta  which,  like 
the  llayor's  Court,  London,  had  special  Acts  of 
Parliament  giving  ap|>eal8  and  renderint;  the 
resort  to  bills  of  excmtions  as  nnnecessaiy  as  in 
the  snperior  courts.  We  oome  now  to  the  J udica- 
tore  Acts.  By  sect  4  of  the  Act  of  1873  the 
Hi^h  Oourt  of  Justice  was  to  ham  such  apellate 
jniisdiotion  from  inferior  oonrfcs  "  as  is  herefiuCter 
mentioned,"  which  reference  amears  to  be  to  the 
45th  section.  Bob  by  sect  16  the  Bigh  Oonrt  of 
Jnstioe  expressly  KOt  all  the  jniisdwtion  ci  the 
existing  Court  of  King's  Bentut,  and  thus  clearly 
giot  the  jurisdiction  to  deal  with  errors  from 
inferior  courts  of  record.  By  the  45th  section 
"  all  appeals  from  petty  or  quarter  sessions,  from 
a  County  Court,  or  from  any  other  inferior  court," 
are  to  be  heard  and  determined  hj  DiTisional 
Coorts.  Now,  on  this  section  Mr.  Bowlatt, 
showing  cause  against  the  rule,  remarked  that 
at  that  date  error  and  appeal  were  distinct  things, 
and  that  the  lawyers  who  framed  the  Jndica> 
tnre  Act  would  never  have  included  "  error  "  in 
"  appeal,"  ^  There  is  some  force  in  this ;  bat 
although  it  is  true  that  the  two  things  wwe 
diatinot.  yet  the  word  "appeal  "is  nndonbtedly 
the  lai^ier  and  more  general  word  of  the  two,  and 
in  its  wider  sense  is  quite  omable  of  iwdoding 
enor,  and  when  it  jm  seen  that  uiere  is,  neither  in 
tiie  Act  nor  the  rulcB  in  the  schedule,  any 
oth«r  provisirai  whatever  as  to  error  from 
inferior  courts  (unless  perhaps  the  49th  rule, 
mentioned  below,  abolishes  it),  we  think  the  more 
reasonable  construction  is  to  hold  that  the  words 
"  all  appeals  from  any  inferior  courts  "  in  the 
45th  section  include  error.  If  this  is  not  correct, 
by  the  73rd  section  the  old  prooedtue  in  error 
would  have  been  continued  by  this  Act.  If  the 
45th  section  does  include  it  the  procedure  would 
still  have  been  the  old  prooednra  until  new  rules 
were  made  under  the  74th  section.  B^  the 
'49th  rule  in  the  schedule  to  that  Act  it  is  said  that 
"  Bills  of  exception  and  prooeedings  in  error  shall 
be  abolished,"  but  as  this  comes  amongst  the 
mlas  relating  to  nrocednia  in  the  Court  of  Aweal 
it  is  donbtful  whether  proceedings  in  arm-  from 
inferior  ooorts  are  refen^  to,  azid  as  the  Act  was 
only  dealing  vrith  (he  High  Court,  it  can  hardly 
be  said  tiiat  bills  of  exception  in  the  inferior 
courts  of  reoord  could  have  been  abolished  by 
these  words.  So  that,  while  there  is  no  clear 
ab(dition  by  the  Act  of  1873  of  proceedings  in 
error  from  inferior  courts,  there  is  oertainfy  no 
clear  expression  of  intention  to  continue  tiiem 
either  under  (he  old  form  or  in  any  new  form. 


It  is,  however,  of  oonree  absolutely  clear  that 
there  is  in  the  Judicature  Act  and  rules  which 
were  imssed  to  improve  procedure  and  enlarge 
jurisdiction,  no  indication  of  any  intention  to  take 
away  any  prerioual^  existing  ngh.lt  suitora 
whether  of  ori^pnatmg  prooMdings  or  bringing 
eiTor,  or  appmbng  without  snbatitnting  new  mco- 
oednre  tot  giving  effect  to  those  rii^ts.  The 
schedule  to  the  Aot  of  1878  was  renealedhy  the 
Act  of  187&,  but  the  same  words  "  Bills  of  9xom- 
tions  and  prooeedings  in  error  shall  be  abolished,** 
appear  in  Order  LTIII.,  r.  1,  in  the  schedule  to 
the  Aot  of  1875,  but  again  the  words  appear  in 
conjunction  with  provisions  relating  to  the  Court 
of  AppeaL  The  Act  of  1875  contains  in  the 
15th  section  an  enactment  that  the  enactments  as 
to  appeals  from  County  Courts  might  be  extended 
by  Order  in  Council  to  any  other  inferior  court, 
and  if  this  power  had  been  acted  on  in  the  case  of 
the  Preston  Court,  it  would  have  prevwted  the 
question  now  before  us  arisii^c,  but  no  such  Order 
in  Council  has  been  made,  at  all  events  as  to  the 
Preston  Court  Practically  the  Act  of  1875 
left  all  the  questions  we  have  to  consider  just  as 
they  were  l«Ct  by  the  Aot  of  1873.  Nor  were  any 
mlea  whioh  throw  any  light  on  the  matter  before 
us  made  until  after  the  passing  of  (he  Jndioa- 
ton  Aot  of  1884.  which  by  sect  23  enacted 
that  the  power  to  make  rules  oonf erred  by 
sect.  17  the  Judicature  Aot  1875  shoold 
be  deemed  to  include  poww  to  make  rules 
for  regulating  the  procedure  on  appeals  from 
inferior  courts  to  the  High  Cowt.  Under  this 
Act  the  present  rales  as  to  appeals  from  inferior 
courts  were  made,  including  Order  LIX.,  r.  10, 
that  all  such  appeals  shall  m  by  notice  of  motion. 
This  ooncludas  the  histoiT  <^  the  matter,  and 
gives  us  the  material  on  which  our  de(usi(m  is  to 
be  based.  The  result  is  that,  unless  error  from 
inferior  courts  is  included  both  in  the  Acts  and 
rules  under  tiie  words  "appeals  from  inferior 
courts  "  there  is  no  provision  for  it.  All  throi^b 
these  enactments  and  rules  there  is  no  mention 
whatever  of  "  wror  from  inferior  oouts,"  and  no 
mention  oi  prooeedii^  in  error  at  all  except  to 
abdish  them,  and  altiw^ch  it  is  doubtful  whether 
this  expTw  abolition  relies  to  error  from  infericff 
courts,  it  is  we  think  impossible  not  to  hold  that 
so  far  as  the  Snperior  Uoort  and  the  procedure 
in  it  is  ooncemeo,  the  old  form  ci  prooeedings 
in  error  from  inferior  oonrta  is  gone,  and  the  new 
forms  of  appeal  are  substitutcwi  for  (hem.  The 
Hi^h  Court  of  Justice  on  its  creation  got  the 
jurisdiction  to  entertain  error  from  inferior  courts, 
and  that  jurisdiction  cannot  have  been  lost.  If 
the  true  view  is  that  the  old  forms  have  been 
abolished  without  any  clear  substitution  <d  tiie 
new  forms  for  them,  the  new  forms  would  never- 
theless apply,  just  as  it  was  held  after  the  abolition 
of  real  actions,  that  a  personal  action  oould  be 
malntuned  for  a  matter  on  which  previously  no 
personal  action  lay :  (Thomcu  v.  BylveBier,  29  h.  T. 
Bep.  290 ;  h.  Bep.  8  Q.  B.  368).  hi  fact,  however, 
the  old  forme  appear  to  have  gone^  not  so  much  by 
express  abolition,  as  hy  the  snbstitation  <tf  tiie 
new  forms  for  the  old.  Turning  now  to  the  cases, 
the  only  case  quoted  to  us  of  error  brought  since 
the  Judicature  Acts  from  an  inferior  oourt  was 
Le  Blanch  v.  £eutor'«  Telegram  Com/pany  Limited 
{ubi  $up.).  That  came  from  the  Mayor's  Court, 
and  wes  brought  on  notice  of  motion  to  the 
Divisicaial  Court  fer  hearing  appai^  from  inferior 
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<K>art8,  and  as  (be  oomt  of  arrw  from  the  Mayor's 
Oonrt  prior  to  tho  Judioataro  Aota  was  the  Et< 
otwqner  Ohamber  and  not  the  Qaeen'a  Bench,  the 
Dtnaional  Oonrt  held  that  the  appeal  mnat  go  to 
the  Oonrt  of  Appeal  as  havinj;  the  inrisdiotion  of 
the  E»!heqner  Chamber.    Uetlor,  J.,  however, 
appears  to  have  been  clearly  of  opinion  that 
"  wror  "  was  abolishfld,  and  "  appeal "  sabstituted ; 
and,  in  Fryor  t.  City  Offices  Company  (ubi  tup.), 
Brett,  K.B.  seems  to  have  been  of  opinion  (see 
10  Q.  B.  DiT.  at  p.  507)  that  error  on  the  faoe  of  pro- 
ceedings in  the  Ifayor's  Conrtwas  properly  broaght 
before  the  Coart  of  Appeal  by  way  of  appeal. 
We  hold,  therefore,  that  error  from  an  inferior 
oonrt  is  now  properly  brought  in  the  High  Oonrt 
by  notice  of  motion.   No  difficalty  arises  from  the 
abolition  of  the  writ  of  error,  by  which  prooeedii^s 
in  error  were  formerly  oommenced.f  or  many  matters 
are  now  oommenoed  in  the  High  Court  without  a 
irrit,  for  instanoe,  by  originatiiqp  snmmons,  and 
County  Oonrt  appeals  l^  notice  of  motion^  and 
when  snoh  matters  are,  in  aooordanoe  with  the 
practice  of  the  court,  duly  commenced  without 
•writ,  there  is  jurisdiction  to  hear  them.   There  is 
«  somewhat  greater  difOcalty  as  to  the  part  of 
the  proceedings  in  the  inferior  coort  prior  to  the 
•error  coming  before  the  High  Court.  parUcnlarly 
as  to  tte  bill  of  tfxceptions.   In  Beg.  r.  KeitU 
(u&t  sup.),  a  case  whicn  decided  that  the  statu- 
tory appeal  from  a  Connty  Court  by  special 
<sase  had  been  abolished  by  the  High  Conrt  rules, 
and  an  appeal  by  notice  of  motion  substitated  for 
it,  Wills,  J.  pointed  onfc  that  the  Act  of  1884  was 
naneoessary  if  it  was  meant  to  authorise  only 
rules  for  the  part  of  the  procedure  on  appeal 
froni  inferior  court«  which  took  place  in  the  High 
Oonrlv  and  that  the  power  glren  by  tiie  Act  of 
1881  clearl;r  extended  to  altering  so  muoh  ot  the 
prooednre  in  the  County  Oonrt  aa  was  merely 
macluneiy  for  the  appeal.  AgMn,  in  Eder  r.  Levy 
(vbi  tup.],  it  was  bejd  that  for  the  old  appeal 
m>m  the  Mayor's  Conrt  by  special  case,  in  cases 
over  201.  there  was  substituted  an  appeal  by 
motion,  and  that  the  former  mode  of  appeal 
having  been  as  of  right  and  withont  the  necessity 
of  the  leave  of  the  court  below,  the  new  appeal  by 
moiion  might  be  made  without  leave,  notwith- 
standing a  section  of  the  Mayor's  Court  Act 
providing  that  appeals  by  motion  requirod  leave, 
with  these  cases  quoted  by  Mr,  Danokwerts  we 
must  compare  the  cases  quoted  by  Mr.  Bowlatt — 
namely.  Be  West  Devon  Great  CotuoU  Mine  (uK 
«Hp.).  Morgan  v.  Bowles  {vhi  sttp.),  and  Kirby  t. 
North  British  and  Jfereonftle  Jntwanes  Cm^MUty 
Limited  {ubi  sim.).  In  the  first  of  these  it  was 
bald  that  the  Jn^oatnre  Acts  and  mies  under 
them  as  to  infMoroourt  appeals  had  not  dispoised 
witih  the  necessity  for  a  deposit  as  a  condition  of 
«n  appeal  under  the  Stanneries  Act.   This  was 
put  on  the  ground  that  the  Stanneries  Act  was 
«peoial  legislaticm,  and  per  Bowen,  L  J.,  generalia 
speeialibus  non  derogant.   In  Morgan  v.  Bowles 
{ubi  sup ),  it  was  held  that  the  condition  as  to 
^poeit  imposed  by  sect  8  of  the  Mayor's  Oonrt 
Act  had  not  been  abrogated  by  the  new  rules  as 
to  inferior  court  appeals.   Eder  v.  Levy  {ubi  sup.) 
"was  not  quoted  to  the  court,  but  the  two  cases  as 
reported  are  not  necessarily  inconsistent,  for  it 
•does  not  appeal'  by  the  report  of  Eder  v.  Levy 
(ubi  sup.),  fcfaat  the  question  of  deposit  was  raised. 
The  two  cases  together  bring  out  clearly  the  dis- 
tinction that  while  matters  of  mere  procedure  for 
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the  purpose  of  getting  the  appeal  before  the 
higher  court  can  be  altered  by  rules,  oonditiona 
snbjeot  to  which  only  is  there  a  right  of  appeal 
cannot  be  so  altered.  In  Kirhy  v.  Norfh  British 
and  Mercantile  Insurance  Company  Idmited  {ubi 
tup.),  a  similar  decision  was  given  by  the  Conrt 
of  Appeal  as  to  the  condition  of  time  imposed  by 
the  same  section  of  the  Mayor's  Conrt  Axst,  and  taa 
court  clearly  held  that  the  giving  of  the  notice  in 
proper  time,  and  the  giving  of  the  srcurity  were 
oonditionB  precedent  to  tjie  existence  of  the  right 
of  appeal.  In  addition  to  the  cases  quoted  to  us 
ontne  argument,  we  may  refer  to  the  case  of  the 
Attorney. General  t.  BiUem  (9  L.  T.  Bep.  835  ;  2 
H.  &  a  581 ;  10  L.  T.  Bep.  434;  10  H.  of  L. 
Cas.  704),  in  which  there  was  both  in  the 
Exchequer  Chamber  and  in  the  House  of  Lords  a 
very  great  difference  of  opinion  upon  the  question 
whether  the  Court  of  Excnequer.  under  the  power 

given  to  it  by  sect.  26  ot  ine  Queen's  Bttuem- 
ranoer'a  Act  1859  (22  &  23  Yict  c  21)  ot  maUng 
TuleB  for  regulating  the  "  prooeaa,  praotice,  and 
mode  of  pleadiug**  of  the  Court  in  Berenne 
oases,  could  mike  rules  applying  t^e  provisions  ot 
the  Common  Law  Procedure  Acts  as  to  appeals  to 
the  decisions  of  the  Court  of  Exchequer  in 
Bevenue  cases.  It  was  held  by  a  majori^  wth  in 
the  Exchequer  Chamber  and  in  the  House  of 
Lords  that  there  was  no  such  power,  and  that  the- 
creation  of  a  right  of  appeal  requires  legislative 
authority.  This  decisinn  is  not  in  point  in  the 
present  case,  as  no  qaestion  arose  there  of  altering 
an  existing  right  of  appeal  by  new  prooednre,  but 
the  judgments  in  both  courts  contain  much 
leammg  on  the  differences  between  *'  error  "  and 
"  appeu,"  and  as  to  what  is  praotioe  and  pro- 
oednre, and  what  oan  be  done  by  mle^  aU  id 
which  throws  Uffht  tm  the  quest&u  before  ns, 
and*  aa  we  think,  justifies  the  oonolosiona  at  whuh 
we  arrive.  To  a|^ly  these  ooudusicnu,  it  beoomea 
naoessary  to  consider  whether  it  was  formerly  a 
ooncUtion  precedent  to  a  right  of  appeal  (or 
,  perhaps  we  should  say  to  a  right  to  bring  error)  in 
respect  of  a  misdirection  in  an  ioferior  court  of 
record  that  the  party  should  have  tendered  a  bill 
of  exertions,  or  whether  teudering  and  getting 
tiie  seal  of  the  judge  to  a  bill  of  exce^tionB  was 
only  machinery  for  the  purpose  of  bringing  the 
case  nnder  review  in  a  higher  oonrt.  BiBs  of 
exceptions  were  not  known  to  the  common  law, 
but  were  introduced  by  the  statute  13  Edw.  I,  st.  1, 
c.  31  (in  the  year  A  D.  1285),  and,  as  appears  from 
Coke's  2nd  Institute,  p.  426,  the  statnto  was 
applied  in  praotioe  (though  it  did  not  in  express 
terms  extend)  to  all  oonits  record,  and  the  case 
of  Thonutm  r.  Davenport  (2  Smith  L.  0. 868)  iimie 
ot  BevKral  reported  instances  of  errw  on  a  toll  of 
exceptions  from  an  inferior  court  b^g  entw- 
teined.  The  object  of  the  bill  of  exoeptions  was  to 
put  the  matter  complained  of  on  record.  Then 
the  right  to  bring  error  followed.  It  must  be 
tendered  before  verdict,  and  it  was  held  by 
Holt,  0.J.  in  Wright  v.  Sharp  (1  Salk.  288),  that 
though  it  may  not  be  drawn  up  in  form  at  the 
time  it  is  tendered,  yet,  as  it  is  to  become  a  record, 
the  substance  of  it  should  be  "  reduced  to 
writing  while  the  thing  is  transactingi"  When 
sealed  by  the  judge  both  parties  were  concluded 
by  it  as  to  the  truth  of  the  matters  contained  in 
it:  (Tidd's  Practice,  9th  edit  p.  864).  The  bill  of 
exoeptions  was  therefore,  if  procedure,  certainly 
prowdure  of  an  important  character;  but  in 
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many  points  it  much  resembled  a  special  case 
BigDed  hj  the  judge  at  the  request  of  the  partioa 
for  the  purpose  of  an  appeal.  As  it  has  been  held 
in  Beg.  t.  Kettle  (ubi  »up.)  and  Eder  v.  Levy  (uH 
tup.)  tixBkt  the  atatement  of  a  special  case  was  not 
a  ocmdition  precedent  to  the  right  of  appeal  from 
the  County  Oonrt  and  from  tbe  Ifayors  Ooiut, 
bnt  was  prooednre  only,  and  was  abolished  bj  the 
new  procedure,  we  think  we  ought  not  to  hold 
that  the  actual  tendering  of  a  bill  o(  exceptions 
and  getting  it  sealed  is  now  a  condition  precedent 
to  the  right  to  bring  under  review  in  a  superior 
court  the  matters  wuch  formerly  could  have  been 
so  brought  by  taking  that  course.  We  ought  to 
hold  that  the  bill  of  exceptions  was  form  <uily, 
abolished  now,  either  expressly,  or,  if  not  expressly 
abolished,  then  abolished  by  the  substitution  of 
new  forma.  At  the  same  time  we  must  hold  that 
all  which  was  matter  of  substance  in  the  old  form 
is  still  a  condition  precedent  to  the  new  appeal. 
The  misdirection  must  be  of  a  character  which 
could  be  the  subject  of  a  bill  of  exceptions,  and 
the  old  authorities  on  that  subject  would  apply, 
and  further  the  objection  mast  have  bem  taken 
ffiatinctly,  and  brought  to  the  judge's  atteatini 
before  verdiot.  It  may  be  that  this  latter  reoiun* 
ment  adds  little^  if  anything,  to  what  the  House 
of  Lords  has  laid  down  in  Smith  r.  Baker  (65 
L.  T.  Bep.  467;  (1891)  A.  0.  325}  is  always 
required  on  an  appeal  from  an  inferior  court. 
Fnrtiier,  if  there  were  any  oonditions  as  to  bail  or 
otherwise,  which  were  conditions  precedent  to  the 
right  to  bring  error,  they  will  still  be  conditions 
^eoedent  to  uie  right  to  appeal :  (Kirby  v.  North 
Briii$h  and  Mercaniiie  Inturance  Company 
JAmited  {ubi  sup.).  It  rather  seems  that  buil 
in  error  was  only  required  as  a  condition  of 
a  stay  of  execution,  and  not  of  aright  to  bring 
error  (see  19  Geo.  3,  c.  70,  s.  5;  and  7  &  8  Geo.  4, 
c  71,  s.  6),  but  that  and  any  other  questions  of 
non-Gomplianoe  with  conditioas  prtoedent  to  the 
e^stuice  of  tiie  right  to  appml  in  this  ease  we 
must  leave  apm.  to  the  armament  of  the  »peal. 
Neither  the  notice  of  motion  in  the  case  hsfoie 
us,  nor  the  affidavit  in  support  of  the  rule*  shows 
that  there  was  in  fant  in  this  oaae  anytiiiog 
analogous  to  the  tender  of  a  bill  of  exceptions,  but 
that  is  probably  owing  to  the  fact  that  until  Mr. 
Danckirerts  was  instructed  no  one  had  seen  that 
the  only  way  to  support  the  appeal  was  as  a  substi- 
tate  for  error  on  a  bill  of  exceptions.  The  notice 
of  motion  was  refused  in  the  Crown  Office  on  the 
broad  ground  that  no  appeal  lay  in  any  case,  and 
we  think  that  we  ought  to  direct  the  appeal  to  be 
entered  and  the  appelant  will  have,  as  in  a  County 
Court  ^peol,  to  show  at  the  hearing  that  he  took 
tiie  point  of  law  sufficiently  and  took  it  in  time. 
As  to  the  materials  on  which  tbe  appeal  has  to  be 
heard  tlMre  may  be  some  difficulty,  and  it  may  be 
that  it  will  be  found  desirable  heiealter  to  make 
some  fhcther  rules  of  oonrt  aa  to  appeals  from 
infericw  ooarte  in  sabstitntatm  for  prooeedings  in 
error,  but  if  the  rules  are  defective  on  this  point 
it  does  not  create  any  difficulty  as  to  thejuris- 
dictiott  to  entertain  the  appeal,  as  Order  LIX.,r.  8 
does,  however  imperfectly,  provide  for  the  case. 
We  think  the  rule  must  be  made  absolute.  Of 
course  it  is  not  a  case  for  costs,  as  cause  was  only 
shown  against  the  rule  on  behalf  of  the  recorder 
with  the  view  no  doubt  of  assisting  the  court,  and 
we  are  indebted  to  the  counsel  on  both  sides  for 
the  assistance  given  to  the  oonrt  in  a  matter  of 


some  difficulty,  and  one  which  required  consider* 
able  research.     ^^^^  abiolute  without  co$tB.  (a) 

Solicitor  for  the  plaintiff,  H.  W.  H.  Bonce,  for 
Jama  C.  MUton,  Ohorley. 

SoJidtor  for  the  rvoorder,  Th«  SoUeitor  to  the 
TrBotury. 

(a)  April  21.— The  ftppMla  in  Darlow  r.  Bhuttleworth. 
sad  Darlovr  t.  Singleton  (also  from  the  Preston  Court  of 
Pte»B)  irere  heud  before  the  eune  ooart. 

In  Darlow  v.  StngUton,  which  was  ad  aotioa  on  a- 
promiteory  Bote,  ttas  verdiot  aod  jodgmeat  were  (or  the 
defeadsnt,  and  the  grooad  of  i^peal,  as  stated  ia  the 
iwiloe  of  appeal,  was  that  the  reoordsr  had  misdireotsd 
the  jar7,  in  th^t  he  ooght  to  have  directed  judgment  (or 
the  pUhbttifl,  and  the  notioe  esksd  for  judgment  (or  th» 
plaintiff  or  a  neir  tiial.  The  question  m  to  the  mls- 
direotion  of  tbe  jndge  was  not  taken  at  the  briaL 

Lancelot  Sunder««n  for  the  zeepondent— There  U  the 
preliminary  objeotioa  that  n»  qneetlon  was  taken  at  the 
trial  o(  any  pmnt  oi  law  ttated  in  tbe  notioe  of  ajq^eal 
and  DOW  zdled  upon.  As  the  poiat  of  law  was  not  ftsn 
taken  it  cannot  be  taksn  now,  and  aaeotding  to  the  view 
sxpressed  in  Dtuiow  v.  Shutllnmrth  (ante),  thsae  is  no 
weal. 

FinMngtr  for  the  appellant — There  was'error  on  the 
rtcord  iteelf  and  on  the  f aoe  o(  the  prooeedings  in  what  the- 
recorder  laid  to  the  jary.  [Cbanniu.,  J. — ^The plaintiff 
oannot  go  on  with  hie  appenl  on  leu  he  ehows  that  he  did 
Bomethug  at  the  tridl  analogona  to  or  in  the  nature  of 
tendering  a  billof  exoeptiona.]  Tbe  qoeetion  ia  whether 
we  have  done  aomethii  g  taiitamoont  to  that.  [Csak- 
NKLL,  J.— Even  if  this  oonrt  had  bean  a  Conuty  Oont 
tbe  plaintiff  has  not  pnthimieU  intbepoeitioiL  to  aj^aal, 
aooording  to  the  decieion  hi  Smith  v.  Baker  (85  L.  T* 
M7;  (1891)  A.  C.  3S5)  1^  not  taking  the  point 
before  the  jni^ge.]  The  same  preliminary  objeotioa  was 
also  taken  in  the  oaee  of  Darlow  v.  Sbuttleioorfh.  Lord 
Alveretone,  C.J.,  in  giving  jadgment  upon  the  pveUmhi- 
ary  objeotion,  eaid :  Thie  le  an  i^peal  ttam  a  deoisioa  of 
the  Preston  Conrt  of  Fleas  in  a  oaie  la  wUtk  we  hsld 
that  an  anpoal  Uj  in  sabstsaos  wheie  (ormsely  a  UU  el 
cxoepttoDs  would  lis.  As  It  has  been  snggestsd  that  the 
matiera  are  mattere  of  form,  I  think  it  neoeisary  t» 
point  ont  that  a  bill  of  exoeptiona  wai  a  formal  doon- 
ment,  and  that  an  exoeptlon  moet  have  been  taken  at 
the  time,  and  thai  prinaiple  has  been  retained  as  a  snb- 
etanUal  oondition  of  an  appeal  from  these  inferior  ooorta 
to  Uie  snperior  ooorte.  As  pointed  enfe  ia  SsitthT.Babr 
[ubi  nip.),  ia  the  case  of  appeals  bom  Coon^  Courts  it 
is  neeeasary  to  the  right  ot  appeal  that  the  point  of  law 
mnat  have  bean  taken  before  the  Connty  Court  judge  r 
BO  here  the  appeal  oan  only  be  brought  when  the  point 
has  bem  taken  before  the  jndge.  Titfr<fore  to  enggeet 
that  there  can  be  an  appeal  nnlces  tbe  point  at  law  hoa 
been  taken  before  the  judge  of  tbe  inferiw  eoort,  is  to 
lote  eight  of  the  fondameatal  oondition  o(  appeals  bom 
inferior  oowts.  In  Darlow  v.  Bin^ten  no  point  of  law 
was  taken  at  the  trial,  and  thsMfore  there  is  a  sub- 
atantial  preliminary  objeolion  in  that  oaee,  and  the 
appeal  in  Darlow  v.  Singtaton  moat  be  dismisied  on  that, 
grannd.  In  Darlow  v.  3huttleaorth  tlw  point  at  law,, 
whiob  ia  eUted  in  the  notioe  of  appeal,  waa  taken  before 
the  jndge  and  tbe  preliminary  objeotion  fails. 

Dablino  and  Channsll,  JJ.  otmoorred. 

[The  Conrt  then  heard  the  ^>peal  In  Darloio  v.  BhtOtU- 
wvrth  and  allowed  the  q^al,  aendinc  the  oaas  bask  (ok- 
a  new  triaL] 
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Thundajf,  April  17. 

<Befon  Lord  Altsrstoitb,  G.J.,  Dablinq  and 
Ghakhkij^  JJ.) 

Fbabcb  ahd  othees  v.  Boltoh  akd 

Shasp.  (a) 

County  Court — Praetiee — Co»i$ — Remitted  action 
— 'Payment  by  defendant  to  plaintiff  out  of 
court — Claim  reduced  below  201. — Coun?v  Courte 
Act  1888  (51  &  52  Vict.  c.  43).  s.  116. 

An  action  of  contract  being  brought  in  the  High 
Court  for  over  201.,  wcu  remiltoa  to  the  County 
Court.  Afier  the  order  to  remi(,  Jmt  before  tM 
record  wof  lodged  with  the  regietrar  of  the 
County  Court,  the  d^endanta  paid  to  the  plain- 
tiffs  p&nonaUy  eeveral  lunu  which  reduced  the 
amount  due  on  the  coniraot  to  a  mm  Uet  than 
201.  The  plaintiffa  in  their  partveulare  gave 
credit  for  theee  euma  and  obtained  judgment  for 
.  the  hcuanee  due. 

Beld  {Daniing,  J.  diieenting),  that  the  plainiifft 
KMT*  mUUled  to  eoeis  on  the  footing  of  their 
having  recovered  over  201.  in  the  action,  and 
that  e.llB<^the  County  Courte  Aet  1838  did 
not  appZy. 

Appbu  from  the  Goonty  Ooait  jodge  d  Bir- 
nuiwhaiit. 

The  aoUon  vas  bronchfc  on  the  26fih  July  1901 
in  the  King's  Bench  DiTiuon,  *  to  recover 
271. 18«.  9d.  balanoe  doe  on  a  promissory  note. 

On  the  24th  Aug.  Sharp  obtained  nnconditional 
leave  to  defend,  and  the  aotion,  as  against  him, 
was  remitted  to  the  Ooonty  Court  under  the 
Cotmty  Courts  Act  1S8S.  s.  65. 

Between  the  24th  Sept.  and  the  8th  Oct.  three 
payments,  amounting  altc^ther  to  81.  Ibt.  3d.,  in 
respeot  of  the  amount  alleged  to  be  due  an  the 
note  were  made  by  the  defendanta  to  tiie  plaintiffs 
personally. 

On  the  lat  Nor,  Bolton  obtuned  miooiiditiaial 
leave  to  defend,  and  at  the  same  time  an  order 
was  made  remitting  the  action  as  against  him 
■also. 

On  the  27th  Nov.  the  record  was  lodged  with 
the  registrar  of  the  County  Court,  and  particulars 
were  delivered  giving  credit  as  follows :  **  1901. 
By  caah  to  plaintiffs  81. 15e.  Sd.,"  and  ffTfri"*iT«g  a 
balance  of  191.  Ss.  6d. 

At  the  trial  the  defendants  alleged  that  the 
81. 15«.  3d.  had  been  accepted  by  the  plaintiffs  in 
full  settlement,  but  His  Honoor  decided  this 
point  against  the  defwdauts  and  gave  judgmoit 
tor  the  plainUffs  for  19Z.  3f.  6a.,  ma.¥itig  no 
epecial  order  as  to  casta. 

The  plaintiffs  brought  in  their  bill  of  costs  to 
be  taxed  by  the  rwistrar  of  the  County  Court, 
eud  he  disallowed  the  whole  of  the  items  on  the 
ground  (bat  the  action  was  one  which  was 
founded  <m  ocmtnutt  and  was  commenoed  in  the 
High  Court,  but  which  oonid  have  been  .com- 
menced in  the  County  Court,  and  that  according 
to  the  oourt  records  the  plaintiffs  had  "recovered" 
in  the  action  191.  3s.  6d.,  being  less  than  202.,  and 
therefore  the  provisions  of  the  County  Courts 
Act  1888,  8.  116,  applied,  and  the  plaintiffs  were 
entitled  to  no  costs  of  the  action. 

The  taxation  was  reviewed  by  the  judge  on  the 
application  of  the  plaintiffB,  and  Hie  Honour  held 
that,  as  it  appearad  in  the  County  Court  par. 
tioulars  that  we  81.  15s.  3d.  had  bem  paid  on 

la)  Beporied  by  J.  AJtoacw  Stkabam,  Esq ,  B»rrlitBr-it>I.KV. 
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account  of  the  amount  claimed  in  the  action, 
the  plaintiffs  had  in  substance  and  reahty 
"renovered"  the  whole  277.  18«.  9(2.,  and  titej 
were  entitled  to  coeta  on  the  corresponding  scale 
(scale  B). 

The  defendants  appealed  on  the  ground  that 
the  plaintiffs  had  recovered  a  sum  less  than  201. 
by  judgment  or  otherwise,  in  the  action,  and  were 
therefore  entitled  to  no  costs  under  sect  116  of 
the  County  Courts  Act  1888  (51  &  52  Tict  c.  43). 

That  section  provides  as  follows : 

With  mspeot  toany  aotion  brought  in  tbe  High  Coott 
whieh  oould  have  bMo  oommenosd  in  s  C01U1I7  Oont, 
the  foUowing  provinons  shaU  apply  :  1.  If  in  aa  aetisn 
foondfld  on  ootibnat  the  plaintiff  shall  rsoofer  s  am 
leas  than  twenty  poands,  ha  shall  not  bsontUbdtoaar 
oosts  of  the  aotion,  and  if  he  shall  xecow  a  snm  of 
twenty  pounds  or  ivwaids,  bat  less  tiiaa  Ifly  poauli, 
he  shall  not  b«  entitbd  to  any  mors  oosts  than  h»  vonld 
have  been  entitled  toit  ths  aolkn  bad  basa  hrosgUhi 
a  Cooniy  Conrt. 

The  rest  of  the  aeotum  deals  with  acttou 
founded  on  tort, 

Senle  for  the  d^endants^In  this  case  ths 
learned  County  Court  judge  was  wrong.  The 
judgment  was  for  less  than  20^  The  word 
"recover"  in  the  section  means  "obtain  iadg- 
ment  for."  If  the  81.  15f.  3d.  had  bean  pud  into 
court,  it  would  be  diffenmt : 

Hewitt  r.  Corey,  82  L.  T.  Itap.  6S6 ;  L.  Bop.  5Q.B. 
4ia. 

He  also  refeired  to 

Hughet  v.  JuHin,  70  L.  T.  Bep.  365 ;  (1894)  1 Q.  B- 
667; 

Be  Bumphreys,  78  L.  T.  Bep.  182;  (1898)  1Q.B. 
520. 

J.  B.  Atkin  for  the  plaintafCa.— The  sum  n- 
covered  in  the  acticm  was  snbatantiaUy  271. 18*.  9<L : 

Parr  v.  LiUiorap,  7  L.  T.  Bop.  485 ; 

^eaN«  V.  Bennett,  71  L.T.  Bep.  847 ;  (1894)  SQ.B. 

329; 

White  V.  Headland';  fc.  Company  Limitti,  M 
L.  T.  Bep.  442  ;  (1899)  1  Q.  B.  507. 

Heidi'  in  reply. 

ChahnSll,  J.— I  think  that  this  appeal  faUa 
In  substance  the  T^untiffs  have  reooveied  withm 
the  meaning  of  the  section  a  sum  exceeding  2U. 
I  agree  that  on  the  proceedings  aa  ^ey  stud  it 
does  not  appear  that  they  have  so  recovered. 
'There  were  two  slips  made  in  the  proceedingt. 
The  plaintiffs  brought  their  aotion  first  giving 
credit  off  the  amount  of  a  promiasory  note,  and 
leaving  a  balance  of  271.,  which  they  claimed. 
The  whole  of  that  27Z.  has  in  fact  got  into  tbor 
pockets  since  they  brought  the  action — that  is,  if 
they  have  been  ao  fortunate  as  to  get  the  proceeds 
<rf  the  judgment  which  they  nave  obtained. 
After  they  brought  their  action  they  received  out 
of  court,  and  by  some  arrangement  between  the 
parties  themselves,  a  sum  m  82.  15a.  3d,  That 
reduced  the  snm  due  to  192.  3t.  6d.  When  tbsy 
woe  proceeding  to  give  particulars  in  the  County 
Court  to  wfaidiChe  aotion  had  been  remitted,  t^flV 
gave  particulars  including  in  the  sum  for  which 
they  gave  credit  the  82.  I5«.  3d.,  and  claiming  a 
balance  of  191.  3a.  Gd.  They  put  the  date  1901 
against  the  81.  15s.  3d.  The  action  had  bean 
brought  in  July  of  that  year,  therefore  so  brai 
the  date  ^ven  in  their  puticulare  was  concOTwd, 
it  was  consistent  with  the  ^meot  havhig  been 
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made  either  before  or  after  action.  Under  the 
old  aystem  of  pleadintr  to  leave  the  matter  in 
doabt  in  this  way  would  mean  that  it  had  been 
done  before  action,  and  thongh  so  far  as  I  Icnow 
there  is  nothing  in  the  present  roles  to  the  effect 
that  an  undated  matter  is  to  be  assumed  to  have 
taken  place  bef<we  action,  I  apprehend  that  that 
iroold  06  the  wdixia^  role.  If  they  had  s^d 
that  that  waa  a  credit  for  a  snm  paid  subsequently 
to  action,  and  had  then  got  th^  judgment  for  the 
19Z.  3f.  6d.,  it  would  have  appeared  on  the  face 
of  the  prooaedings  that  thoy  had  ^ot  since  action 
the  whole  sum  olEumed  in  the  action.  But  then 
the  proper  form  of  the  judement  woold  have 
been  that  th^  had  reoovered  191.  3t.  6d.  in  addi- 
ti<Hi  to  the  81.  15s.  3d.  paid  since  action  brought. 
That  is  what  the  proceedings  ou^ht  to  sfao*r. 
If  they  had  so  suown,  the  plaintiffs  would 
have  been  entiUed  to  costs.  If  in  that  case 
they  would  have  recovered  271.  ISs.  9(2.,  then  in 
this  case  they  recovered  271.  18s.  9d.,  bnt  the 
prooeedingB  do  not  show  it  The  real  facts, 
however,  show  that  the  plaintiffs  have  recovered 
27Z.  18s.  9d. 

DABLina,  J. — In  this  case  I  regret  that  I  am 
muble  to  agree  in  the  oonolnnon  atwUoh  my 
brotiieT  Ghimnell  has  anived.  I  regret  it  the 
more  beeanse  the  view  I  take  may  appear  to  be 
a  one.  Bat  I  think  it  is  the  natural  and 

inevitable  view  of  the  words  used  in  the  statute. 
After  the  action  was  brought  in  the  High  Court, 
and  before  it  was  wholly  remitted  to  the  Conn^ 
Coart,  tiie  defendants  paid  to  the  plaintiffs  out  of 
ooort  a  sum  of  81. 15s.  3d.  The  action  want  on 
in  the  County  Court,  and  the  plaintiffs  recovered 
19Z.  3s.  6d.  They  got  a  judgment  for  less  than 
202.  The  statute  says  that  in  such  a  case  as  this 
if  the  pluntiff  shall  recover  a  sum  less  than  20Z. 
in  the  action  he  shall  have  no  costs.  It  is  said 
that  the  plaintiffs  recovered  more  than  201.  Their 
judgment  waa  for  lees,  and  the  question  ie 
whether  they  reoovered  in  the  action  the  sum  of 
81. 15s.  3d.,  which  they  were  paid  out  of  court. 
That  th^  recaved  it  because  we  writ  was  issued 
is  T«7  lUEely.  Bnt  it  seems  to  me  that  tber  did 
not  teoover  it  in  the  action.  It  vaa  not  paid  into 
ooort;  it  was  not  pud  by  ai^  virtoe  of  any  order 
of  the  ooort ;  it  was  not  paid  apott  the  judgment. 
The  amount  of  the  judgment  is  the  Bum  recovered. 
Hy  brother  Channell  sajs  that  the  SI.  15s.  3d. 
was  reeoTored  in  the  aotion,  because  unless  yon 
gave  credit  for  the  8!.  ISs.  3d.,  the  judgment 
would  have  been  271. 18s.  9d.  To  my  mind,  those 
facta  prove  exactly  the  contrary.  Because  the 
judgment  is  for  19l.  3«.  6d.,  and  not  271.  18*.  9d., 
thel9I.  3s.  6d.  was  recovered  in  the  action,  and 
the  81.  15«.  3d.  was  not.  The  whole  question  is 
whethev  the  81. 158. 3d.  waa  recovered  in  the  action. 
For  this  view  of  the  statute  I  think  there  is 
authority.  In  Parr  v.  LiUicrap  {ntp.)  Hartin,  B. 
says :  "  If  a  man  brings  an  action  and  declares  in 
it  and  the  defendant  pleads  and  pays  a  sum  of 
m<mey  into  court,  and  the  plaintiff  goes  to  the 
ooorta  and  g^  it, he  'reeovm'in  w  aotion." 
What  Bramwell,  B.  says  leads  to  the  same  con- 
cludon,  and  I  think  that  the  word  "recover" 
denotes  compulsion  to  pay  by  some  legal  process 
of  the  court.  Although  it  is  likely  that  the  plain- 
tiffs got  the  81.  15s.  3d.  because  of  the  issue  of 
the-  writ,  I  think  that  they  did  not  recover  the 
SL  158.  3d.  in  the  action,  and  if  they  did  not 
recover  the  8L  15s.  3d.  in  the  action,  they  did  not 


recover  in  the  aotion  mon  than  19Z.  3s.  6d.,  tb» 
amount  of  the  judgment. 

Lord  Altbbstonb,  C.J.— I  think  that  the 
appeal  should  be  dismissed.    It  is  nob  possible 
to  believe  that  this  section  did  not  keep  in 
view  what  waa  at  that  time  the  law  applicable  to 
defenoea  when  such  an  aotion  waa  broiucht  and 
what  vnw  the  old  mie  as  to  i^eas  when  tioere  had 
been  a  part  paymoit  by  the  defendant.   The  law 
which  applied  to  those  defenota  waa  of  real  aob- 
stanoe,  and  t^  now  repealed  County  Coorta  Act 
1867  (30  &  31  Tiet.  o.  142)  enacted  by  aect.  5 1 
"  If  in  any  action  commenced  after  the  p*«*twg 
of  this  Act  in  any  of  Her  Majesty's  snperior 
courts  of  record  the  plaintiff  shall  reoover  a  sum 
not  exceeding  201.  if  the  action  is  founded  on 
contract,  or  Toi.  if  founded  on  tort,  whether  by 
verdict,  judgment  by  default,  or  on  demurrer,  or 
otherwise,  he  shall  not  be  entitied  to  any  oosta  of 
suit  unless  the  judge  certify  on  the  record  that^ 
there  was  sufBcient  reason  for  bringing  such 
action  in  such  superior  court,  or  unless  the  court 
or  a  judge  at  cluunbers  shall  by  rule  or  order- 
allow  suoh  costs."   That  section  did  bear  in  mind 
what  would  have  been*  the  defence  if  this  action 
had  been  brooght  for  the  272. 18*.  9d.  Samwea 
the  defendant  daaireB  to  answer,  he  most  plead  a 
{dea  oi  payment  of  SL  15«.  3d.  mmie  aotion  brooght* 
and  defend  the  aotion  in  r«ard  to  the  rest  I 
think  that  that  principle  of  pleading  has  to  be 
kept  in  view  when  we  consider  what  the  true 
rights  of  the  parties  were.   It  is  said  that  tiie 
word  "recover"  is  used  in  the  sense  of  th» 
money  being  obtained  by  some  formal  step  in 
the  action.    I  canoot  think  that  in  using  the 
language  it  did  use  in  sect.  116  of  the  County 
Courts  Act  1888  the  Legislature  intended  to 
confine  it  to  that.   In  all  these  cases  we  must- 
look  at  tbe  substance  of  the  matter.   The  jud^ 
had  two  documents  before  him.   He  had  t^e  wnt 
claiming  271.  IS*.  9d.,  and  he  had  the  particulars^ 
which  lett  the  matter  in  doubt,  because  they  did 
not  say  that  tbe  81.  15*.  3d.  was  paid  by  th» 
defendanta  since  action  brought.  Sneaking  for 
myaelf,  I  most  say  tiiat  if  t£e  partionlara  had 
shown  that  t^  82.  15*.  3d.  had  been  ^d  dnoa 
action  brought,  it  would  have  been  eqoivalaint  to 
a  plea  by  the  defendants  that  money  had  been 
paid  since  action  brought,  or  to  a  statement  by 
the  plaintiffs  that  with  that  part  of  the  action 
they  desired  no  further  to  proceed  because  the 
money  had  been  paid.   I  thinx  that  one  on^^t  to- 
notice  that  from  the  judgment  of  the  regiambr  he 
seemed  to  think  that  as  there  was  no  mention  of 
any  order  as  to  the  Bl.  15a,  3d.  the  sum  could  not 
be  said  to  have  been  recovered  in  the  action.  It 
is  admitted  that  tbe  81. 15*.  3d.  had  been  paid  by 
tbe  defendants  to  the  plaintiffs  since  action,  but 
it  is  said  that  because  the  plaintiffs  did  not  insist 
on  the  defendants  paying  it  into  court,  it  waa  nob 
recovered  in  the  action.   In  substance,  however, 
this  is  a  judgment  for  19Z.  3e.  6d.  beyond  the 
amount  paid  hj  the  defendants  to  tiie  plaintifEa 
since  aotion  broughtv  and  tiierefore  in  the  aotion 
they  have  recovered  more  than  202.  I  agree  witb 
my  brother  Channell  that  the  judgment  ought  to 
have  been  differently  drawn  up.  The  order  ought 
to  have  appeared  as  it  would  mive  appeared  under 
the  old  law  if  there  had  been  a  plea  of  payment 
after  action  brought.    White  v.  Headland'*,  &e.. 
Company  Limited  {sup.)  and  Keeble  v.  Bennett 
(svp.)  show  that  you  are  entitled  to  add  together 
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tbe  amonnta  reooTered  in  the  High  Gonrt  and 
the  Gonnty  Court  to  aaoerUin  what  was  recovered. 
Therefore  the  271. 18<.  9d.  was  discharged  partly 
by  payment  ainoe  action  brought  and  partly  1^ 
the  judgment  for  191.  St.  %d.  I  should  be  soiry 
to  oscide  this  case  on  a  mere  questim  of  form, 
■and  therefore  I  have  asaumed  that  any  neoaaeaiy 
amendments  have  been  made.  I  think  the  appeal 
«hould  be  diamiaaed  with  coata. 

Appeal  ditmUaed.   Leave  to  appeal. 
Solicitors:  T.  Haynet  Pu^elZ,  Birmii^ham,  for 
the  plainUffa;  Balph,   Raphael,  and  Co.,  for 
Bladeham  and  Taylor^  Birmingham,  for  the 


Wat^Msday,  March  5. 
Btfore  Lord  Altbsstoue,  O.J.,  Dabuhg  and 
Ghanmell,  JJ.) 

MoOKE  (app.)  V.  Ketie  (reap.)  (a) 
Vaeeinaiion  —  FaUwe  to  vaccinate  —  Power  of 
vaccination   ojHeer  to  proBecute  loithout  tKe 
authority  and  againtt  the  o^der  of  guardians — 
Power  of  jaslices  to  convict  without  proof  that 
notice  toot  eeni  to,  andpublic  vaccinator  visited, 
the  ehUd'e  home  —  Vacoination  Acts  1867  to 
1898  (30  A  SI  Viet  e.  84j  34  <ft  35  Vict.  e.  98; 
37  £  %  VUt.  c.  75;  61 1»  62  Viet.  c.  49)— £fmeral 
Order  of  Local  Qovemntent  Soard,  18(h  Oct. 
1898.  arte.  26. 27. 
A  vaccination  oj^eer  i*  entitled,  as  vaeeinatum 
offi.cer,  to  proaeatte  a  pareni  toko  hasfaUsd  to 
have  his  chUd  vacoinated  aeeording  to  {ow, 
though  the  avMirdiam  have  ntrf  im&rwisA  or 
have  forbidden  him  to  prosecute. 
Jn  such  a  prosecution  it  i$  not  a  eondition  prtoe- 
dent  to  a  conviction  that  the  vaccination  of^Mr 
should  prove  that  the  notice  to  the  parent  and 
the  visit  of  the  pvhlic  vaccinator  to  the  home  of 
the  child  directed  hy  sect.  1  (3)  of  theVaeevMHon 
Act  1898  were  in  fact  sent  and  made. 
Oabb  atated  by  the  Justices  of  Leicester. 

On  the  8th  Oct.  1901  an  information  waa  pre- 
rCerred  by  the  vaccination  officer  appointed  by  the 
^Qardians  of  Leicester  againat  one  Moore,  that  he, 
b«ng  the  parent  of  a  certain  child  residing  in 
Leicester,  had  unlawfully  neglected  to  cauae  the 
•child  to  be  vaccinated  withm  aiz  montha  of  its 
birth. 

At  the  hearing  before  tbe  justices  the  clerk  to 
the  gnardiana  produced  a  letter  from  the  Loo^ 
Government  Board  sanotioniog  the  appointment 
ci  Moore  aa  Taooination  officer.  He  afeo  put  in 
«Tidenoe  ^e  following  reaolntioia  of  the  X^ioeater 
guardiana: 

That  the  bcwrd  atnnsly  oondanmB  tbe  aoUon  of  tiia 
Taodoation  offleer  fai  pxoMootiDff  dafsoltan  onder  the 
VM>afauttio&  Acta,  and  hioiirruig  law  expentei,  witbont 
4on«&ltiiig  tbe  goardiaas,  micI  i&Btraoti  him  in  fntnre  to 
npoii  defanltera  to  tba  board,  so  u  to  afford  tbem  an 
«PporiDiiit7  to  offer  a  reawnabls  ezonse,  as  provided  b; 
•eot.  29  ot  the  Taooination  Aot  1867.  The  gnardiaos 
alio  point  out  to  tbe  vaooination  offioer  that  he  ia 
•MKnntad  (inter  alia)  mbjeot  to  aeot.  S  of  the  Yaooi 
nation  Aot  1871  to  anforoe  the  proviiiona  ei  the  Taooi* 
natUm  Aota  1867  to  1888,  and  to  ptoaeonte  sneh  panotta 
m*  are  ofaaxged  aa  dafaoltan  under  tbe  said  Aota,  and 
the  goardiana  will  ipedally  aDthoriee  him  in  writing 
vndar  tfaair  oommtm  aealto  proaeoote  anoh  dafanltera  aa 
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tii^  dadta  to  ba  proaaoatad ;  and  that  a  eopf  ci  tiiie 
zaatdatioa,  aigaad  the  ahatnun,  and  aaalad  with  the 
oommon  eeal  at  tba  boazd,  be  forwacded  to  the  taooi- 
nation  offloer. 

The  olerk  to  tbe  guardiana  further  ^ve  in 
evidence  that  purauant  to  this  res(dation  the 
vaooinatiou  offioer  anbmitted  to  the  gnardians 
a  liat  of  twelve  peraons  on  the  4th  June  1901,  and 
another  liat  of  ten  peraons,  indudiog  the  nama  ot 
Hoore,  on  the  1st  Oct  1901,  and  he  also  read 
from  the  minute-book  of  the  guardiana  a  reso- 
lution paased  by  the  guardiana  at  meetings  held 
on  the  4th  June  and  the  lat  Oct.  1901,  which  waa 
as  follows : 

That  the  vaooination  offioer  be  and  berebj  ia  inatmctad 
to  take  no  further  atepa  in  inetitating  iwooeedinga  againit 
tboae  peraons  whoae  uames  are  inolndod  ia  tbe  liat  aab- 
milted  to  the  guardiana  to-day  nntil  ha  zeoelTaa  the 
instmctiou  of  the  goardiana  to  do  ao. 

Copiea  of  the  above  reaolutiona  were  sent  to  the 
vaccination  offioer,  and  there  waa  no  lesolatiMi  o( 
the  guardians  requiring  him  to  take  pxDceedinga 
against  Moore  or  generally. 

It  was  proved  by  the  production  of  the  oertifi' 
oate  of  birth  that  the  child  in  qneation  waa  bom 
on  the  13ih  Jan.  1901. 

The  vaccination  officer  had  received  no  certifi- 
cate of  exonte  under  the  Vaooinaium  Aota  from 
Moore,  nor  a  oerllfioate  of  anooeaafal  vaccination. 

The  vaccination  offioer  admitted  that  he  mi 
aware  of  tiie  above  reaolutiona,  but  that  notiriiii- 
ataa^ff  Uaem  he  had  taken  prooeedinga  aa 
vaomnetioii  offioer  of  the  pariah  of  Lticeeter,  and 
that  he  proaeeated  as  vaccination  offioer  at  be 
oontendea  that  his  appointment  aa  anch  ^ve  him 
impliedly  power  to  enforoe  the  Taotunation  Acta 
1867  to  1898,  and  to  take  the  preeent  proceed- 
ings without  the  authority  or  direotiona  of  the 
guardians. 

It  waa  contended  on  the  part  of  Hoore  that  the 
onna  lay  on  the  proaecution  to  prove  as  a  con- 
dition raecedent  to  a  proaecution  under  aect  29 
oi  the  vaooination  Aot  1867  (a)  that  the  vacdna- 
tion  offioer  had  received  the  authority  or  direc- 
tione  of  the  guardiana  to  proaecnte  in  the  caae  if 
he  prosecutM  as  vaccination  officer ;  (6)  that  the 
public  vaccinator  had  viaited  Moore'a  hooae  for 
the  puipoee  of  vaccinating  the  child  in  aooordance 
with  eect  1  (3)  of  the  Taooination  Act  1898,  and 
that  the  pnbho  vaooiuator  had  prevunnly  serfed 
notioe  of  JUB  intention  m>  to  da 

Fear  the  raodnation  c^Boer  it  was  otmtended 
that  the  vaoconation  officer  aa  such  was  not  in  law 
bonnd  to  receive  any  anthori^  or  direetMoa 
whatever  from  the  guardiana  before  he  took  pro- 
ceedings under  the  Yaodnation  Aota  1867  to 
1898,  and  that  reaolutiona  paased  by  the  guardisna 
purporting  to  limit  the  powere  of  the  vaccination 
offioer  under  the  Acts  were  uUra  vires  and  of  no 
avail,  and  that  the  vaccination  officer  when  onoa 
appointed  had,  as  such,  fall  powers,  indqtendently 
of  the  guardiana,  to  take  auch  proceedings  ondo' 
the  Taooination  Acta,  and  that  proof  of  notioe 
and  visit  by  the  public  vaccinator  wsa  not  a  con- 
dition precedent  to  a  proeeontion  by  the  vaouna- 
tion  officer  under  the  said  Acta. 

The  juatioea  convicted  Moore,  and  fined  him  U. 
with  6«.  Bd.  ootta. 

Moore  appealed. 

The  queatiuiB  (m  which  the  opinion  of  tba 
oourt  waa  sought  were  aa  follows :  (1)  Whether 
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the  Taocination  offloer,  by  rirtoe  of  hie  appoint- 
ment as  TaooinatitHi  offioer,  withont  direotiont, 
general  or  apeoial,  from  the  g^oardians  at  any 
tiaie,  and  notwithatanding  the  gnardiaiu'  direo- 
tiona  not  to  proeecate  in  certain  apeoified  caaes, 
could  insfcitateprooeedings  nnder  the  Yaocination 
Acta  1867  to  1898  as  raccination  offioer  of  the 
gnardiaju;  (2)  whether  it  vaa  a  condition  preoe- 
deat  to  a  proeBontion  by  th«  vacdnatira  offioer 
and«r  sect.  29  of  the  VaociiiaUoB  Act  1867  that 
doe  proof  most  be  given  of  the  public  Taooin^or 
baring  previoualy  given  to  the  parent  the  notioe 
mentioned  in  the  Yaonnatioii  Acta  1867  to  1688, 
■and  viaited  the  boose  of  the  child  as  therein 
presoribed. 

Yaocination  Act  1867  (30  &  31  Yict  o.  84) 

SmL  16.  The  psrant  td  vnty  ohild  bom  in  Ea^laitd 
ahall  within  thres  nunths  aftw  tbs  tnrth  of  raoh  child, 
or  whan,  b/  rMson  of  the  death,  illness,  abseaoe,  or 
faabiUty  at  the  parent  or  oUier  oaoes.  any  other  person 
•hall  have  the  outody  of  snob  ohild,  ■ooh  pereoa  ehall 
take  it  or  oaaes  it  to  be  taken  to  the  pabUo  Tsedoator 
of  the  vaocination  disfaiot  hi  which  it  shaJl  be  then 
residsnt,  aooording  to  the  proTiaions  of  this  or  any  othsr 
Aot,  to  be  raoeinated,  or  shall  within  saoh  period  as 
afoneaid  asue  It  to  be  Taooinated  by  some  mediosl 
praotitioiMr ;  and  the  pablio  vaoolaafeor  to  whooi  snoh 
«Uld  shall  be  so  brooght  is  barebj  leqtited  with  all 
reasonable  dispatoh,  snbjtot  to  the  oooditieas  hsfefaiaftar 
■lentioned,  to  Taodiiiate  snob  ohitd. 

Seot  2d.  Erery  psnnt  or  person  haring  the  onstody 
^J^  %  ohild  who  shall  negfeot  to  take  snoh  otiild  <»  to 
canse  it  to  be  tsken  to  be  raooiiiated,  or  aftsr  vaoeiBs* 
tirai  to  be  inspected,  and  shall  not  render  a  reasonable 
fxonse  for  his  ueglaot  shall  be  gnUty  of  an  offanoe  and 
b*  liable  to  bs  proceeded  agsinst  sninaisrily. 

Tacdnation  Aot  1898  (61  &  92  Tict  c.  49] : 

Seat  1  (1).  The  period  within  wbioh  the  parent  or 
other  person  haTing  tbe  custody  of  the  ohild  shall  oanse 
the  obild  to  be  Taocloated  shall  be  six  months  from  the 
birUt  of  tbe  ohild  Instead  of  tbe  period  ot  three  months 
mestionfld  in  sect.  16  of  tbe  Vaooiaatitm  Aot  1867,  ud 
•o  mnoh  of  that  section  «s  leqnirea  that  the  child  shall 
be  taken  to  a  pnbUo  Taooinator  to  be  Taooinated  shall  be 
■epsaled.  ...  (8)  If  a  oUU  ia  not  Taeehuted 
wUhinfmr  aumtfaa  after  ite  birth  the  pablio  Taadaatw 
ot  Uie  district  after  at  least  tweaty-foor  boors*  notioe  to 
tbe  parent  shall  Tisit  the  home  the  ohild  and  shall 
offer  to  Tscoinate  the  child  with  glyoerinated  oaU 
lymph,  or  snoh  other  lymph  ae  may  be  issoed  by  ib» 
Ziooal  OoTsmment  Board. 

Bawliiuon,  K.C.  (Bchulteu  Young  with  him) 
for  the  appellant — Under  sect.  1  (3)  of  the 
Yaocination  Aot  1898  the  pahlic  Taooinator  must 
give  tbe  parent  of  the  cniid  notice,  and  most 
Tisit  the  house  and  offer  to  raocinate  tt.  Until 
he  has  done  this  there  is  no  n^leot  to 
vaocinate  on  the  part  of  the  parent,  and  there 
la,  therefore,  no  offence  against  the  Yaooina- 
ii<m  Acts.  In  other  words,  the  notioe  and  the 
visit  are  both  conditions  precedent  to  an  ofEenoe, 
and.  as  anob,  must  be  proved  before  tiiere  is 
•endence  to  support  a  proaeoation.  Thia  view 
ta  supported  by  ached.  S  to  the  general  order 
under  the  Yaodnation  Acta  1867  to  1898,  made 
tile  18th  Oct.  1898.  Par.  5  of  form  A  in  that 
whednle  aays:  "The  pnblio  vacdnator  will 
give  yon  at  least  twenlr-fonr  hoars*  notioe 
■of  hia  intention  to  visit  the  home  of  the  child 
-aa  mmtioned  aboTe  in  para.  3  and  4,  and 
the  visit  will,  in  the  absence  of  any  sufficient 
reaaon  fmr  delay,  be  made  within  two  weeks  after  1 
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the  receipt  of  the  noUce  from  yon  or  from  the 
vaccination  offioer  as  the  case  may  be.   It  when 
the  public  vaccinator  visits  the  home  of  the  child," 
and  so  on.   Tiiis  I  snbaiit  dearly  shows  that  the 
parent  is  not  in  default  until  the  Taodnation 
officer  has  sent  notice,  and  haa  risited  the  child's 
home.   My  second  point  arises  on  the  construc- 
tion of  sect  29  of  the  Act  of  1867.   That  section 
makee  negleot  to  vaooinate  an  ofBenoe  onlj  when 
the  parent  ahall  not  rutdw  a  reasonable  ezonae. 
To  whom  ia  he  to  render  the  reasonable  exooaeP 
I  submit  deatly  to  the  gnardiaaa.  They  are  the 
only  authority  who  have  to  make  inquiry  into  it 
under  sect  27,  to  whom  he  can  make  the  naaou- 
able  excuse.   [Lord  Altbbstonm,  O.J. — Ishoold 
iiara  thought  it  most  be  rendered  to  the  penKHia 
who  were  to  convict  him  of  the  penalty.]  I 
submit  not,  my  Lord.    Before  a  proseontim  ia 
commenced  it  must  be  established  by  inquiries 
that  the  patent  had  no  reasonable  excuse.  No 
doubt  tiie  same  defence  can  be  set  up  before 
the  justices,  but  my  point  is  that  there  can 
be  no  prosecution  unol  it  ia  ascertained  that 
the  parent  has  no  reaaonable  excuse.   Seot  27  is 
repealed,  bat  the  law  on  this  point  is  not  altered. 
Unless  he  neglects  withont  reasonable  excuse  no 
crime  ia  committed ;  and  if  the  goardians,  having 
inquired  into  the  matter,  and  luving  foimd  that 
Uie  |Mreait  haa  a  reasonable  excuse,  direota  the 
vannination  offioer  not  to  proaecat^  the  vaooina- 
ti(m  offloer  haa  no  right  or  power  to  proaecnte 
qtM  vaodnation  offioer.   No  doubt,  by  the  Yaod* 
nation  Aot  1871,  the  appointment  of  vaooinatim 
offioera  which  haid  been  merely  permissive  before 
was  made  oompnlaoiy  on  the  guardians,  and  the 
duties  and  powers  given  to  r^istrars  by  the  Act 
of  1867  were  transferred  to  them.    But  there  is 
nothing  in  that  Aot  to  enable  the  vaooinatitni 
offioer  to  disregard  tbe  orders  of  the  guardians, 
whose  officer  he  is.   It  is  true  tliat  by  art  17  of 
the  Genend  Yaodnation  Order  1874  power  was 
giv^  to  the  Local  Government  Board  to  interfere 
between  the  guardians  and  their  offioer,  and  to 
order  the  lattw  to  proaecnte.  But  that  order  haa 
been  readnded  hj  the  order  of  1698,  which  oon- 
taina  no  anoh  proviaion.    It  mi»t  be  aaanmed 
than  that  it  is  the  deliberate  intention  of  FarlUu 
ment  to  leave  the  matter  of  inquiry  and  initia- 
tion  <^  proeeoutions  to  the  goardians,  whose 
officer  proseontea.  and  who  are  responsible  tor  the 
costs  oC  the  prosecnti(m.   The  order  of  1898  con- 
tains an  express  proviuon  that  the  vaodnation 
offioer  shall,  "  when  required  by  the  guardians,  ^ve 
them  full  information  as  to  any  legal  prooeedmga 
taken  by  him  as  vaccination  offioer,  and  subject  to 
the  provisions  of  the  Yaccination  Acts  1867  to 
1898,  and  of  this  order,  shall  obey  all  lawfnl 
orders  of  the  guardians  which  are  applicable  to 
his  office."   As  to  the  cases  bearing  on  the  point, 
in  Robin*cm  v.  Lowe'  (13  Times  L.  Bep.  19) 
Wright  J-  condemned  the  general  directions  to 

froseoute  given  by  the  gnardians  in  that  case, 
b  is  true  that  in  Bramble  v.  Lowe  (1897)  1  Q.  B. 
283)  he  qualified  his  remarks  in  Bobinson  v. 
Lotee  (sup.),  and  held  that  a  general  direotion  waa 
sufflden^  and  seemed  to  be  (tf  opinion  that  pro- 
ceedings might  he  taken  1^  the  vaocinati<m  ofBoer 
without  any  orders  from  the  guardians.  That 
decision,  however,  vras  upon  seot.  31  of  the  Aot  of 
1867 — ^not  npon  sect.  29— and,  moreover,  there  no 
question  arose  as  to  the  anUunilgr  of  a  vaodnation 
officer  to  proaecnte  in  apedfio  cases,  where  he  had 
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reoeired  orders  not  to  jproaeoote  from  fhe  gnu- 
dians,  whose  servant  he  is. 

The  Attortu^-General  (Sir  B.  B.  Finlay,  K.O.) 
(with  him  S.  Sutton)  obtained  leave  to  intervene 
on  behaU  of  the  Local  Ooramment  Board.— The 
queelicm  a«  to  the  right  of  Taooination  offioers  to 
proeacate  in  proper  oases  witiioat  the  authfwity 
or  even  against  the  directimu  of  their  goardiauB 
is  a  matter  of  maoh  public  importtuaoe,  and  the 
Looal  Government  Board  are  anxious  to  have  the 
decision  o(  the  court  upon  it.  As  to  the  first 
point,  it  tarns  npon  sect.  1  (3]  of  the  Act  of  1898. 
I  submit  with  regard  to, it,  firstly,  that  on  tbe 
conBtroction  of  that  sab-section  it  io  clear  proof 
o£  the  servioe  of  the  notice,  and  the  viut  oi  the 
poblic  vaccinator  is  not  a  condition  precedent  to 
the  initiation  of  proseoutaon.  It  may  be  that  if 
in  a  prosecution  it  is  shown  that  no  notioe  was 
sent  and  no  visit  paid  the  court  might  consider 
this  a  reasonable  excuse  for  the  parent's  f ulure  to 
have  the  child  vaccinated ;  but,  I  submit  that  the 
offence  is  not  having  the  child  vaccinated  within 
the  period  fixed  hj  law,  and  that  the  notice  and 
Tint  are  not  a  ooomtaon  preoedeiit  to  the  oflflnoe 
nor  proof  oi  them  a  ocmdilaoa  precedent  to  a 
proseontion.  As  to  the  eeoond  and  more  impor- 
tant pt^nt,  the  facte  eet  oat  in  the  ease  show 
oloKrlj  that  there  was  no  real  inquiry  here.  The 
namea  of  the  persons  in  default  were  ami  up  to 
t^  gnardians,  and  the  same  day  tiie  guardians 
passed  a  resolution  forbidding  proeeoution.  The 
result,  of  course,  is  to  nullify  Uie  order  recently 
made  by  this  court  directing  them  to  appoint  a 
vacdnauon  offioerwho  would  enforce  the  Vaccina- 
tion Acts.  Bat  I  respectfully  ask  the  court  for  a 
decision  on  the  queetion  of  principle.  Is  tbe 
vaccination  officer  entitled  without  the  authority 
or  contrary  to  Uie  orders  of  his  guar^ans  to 
commence  prosecutionB  as  vaccination  officer  in 
proper  cases  V  I  submit  that  he  is,  that  the  duty  of 
enfoTcii^  the  vaccination  laws  is  on  him  and  not 
tm  the  guardians.  The  only  eeolion  pladng  that 
duty  on  the  guardians  iBseeL27of  theActof  1867, 
and  it  is  now  repealed.  And  tbe  questiim  of  reason, 
able  excuse  referred  to  in  sect.  31  of  the  same  Act 
is  for  the  court  which  bears  the  prosecution.  Tbe 
General  Yaeciaation  Order  1^  clearly  reoog- 
nieee  tiiat  the  doty  to  prosecute  is  now  on  the 
ncciDaluou  officer,  and  that  order  has  statutory 
force.  By  art.  26  the  vaccination  officer  must 
observe  the  instructionB  given  in  the  4th  schedule 
to  the  order.  Among  tiie  instructions  in  that 
schedule  is  the  following :  (6,  d)  *'  If  the  vaccina- 
tion officer  has  not  received  in  respect  of  any 
child  a  certificate  under  sect.  2  of  the  Yaochiation 
Act  1898  within  the  time  limited  by  that  section, 
and  at  the  end  of  seven  d^rs  after  the  expiration 
(tf  six  calendar  months  from  tbe  birch  of  the 
child  has  not  received  any  other  of  the  certificates 
mentioned  in  snb-^vision  (a)  of  this  para- 
graph, the  vaccination  offloer  shall  forthwith  give 
a  notioe  in  the  form  K.  set  out  in  the  5th  sche- 
dule to  this  order  ...  to  t^e  parent  .  .  . 
If  that  notice  is  not  daly  complied  with  within 
the  time  specified  therein  it  will  become  the  duty 
of  the  vaccination  officer,  under  the  Vaccination 
Act  1871,  to  take  proceedings  for  the  enforcement 
of  the  law."  This  clearly  recognises  that  it  is 
the  duty  of  the  vaccination  officer  to  take  proceed- 
ings in  proper  oases.  It  is  true  that  undw  art.  29 
of  this  order  tbe  guardians  are  liable  to  pay  their 
vaccination  officer's  coete  of  proaeoations,  and  by 
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art.  26  their  vaccination  officer  is  to  give  the 
guardians  information  as  to  legal  proceedings  and 
obc^  tiie  orders  of  the  guardians;  but  the  oosta 
the  guardians  are  to  pay  are  confined  to  "  reason- 
able costs  and  expenies,*'  and  the  orders  th» 
vacdnation  officer  u  to  obey  are  confined  to  **  all 
lawful  orders."  Here  I  contrad  the  goardttn^ 
(vdera  were  not  lawful,  having  regard  to  tbe 
vaccinaticm officer's  duties  under  the  vacmnatioD 
Acta,  uid  the  costs  were  reasonable,  since  the 
person  prooeeded  sgunst  had  failed  to  have  hi* 
child  vaccinated  without  reasonable  excuse.  The 
case  of  Bramble  v.  Lowe  (sup.)  decides  that  a. 
general  direction  to  prosecute  is  sufficient,  i>ut 
Wright,  J.  expressly  says  that  the  vaccination 
officer,  in  his  opinion,  was  entitled  to  prosecute 
without  any  direction  at  all.  In  Knight  v. 
HaUimU  (30  L.  T.  Bep.  359,  at  p.  361 ;  L.  Rep. 
9  Q.  B.  412),  Blaokbam,  J.  says,  the  vaconatioik 
officer  was  right  in  proceeding  without  spedal 
instruction. 

Parfilt,  for  the  respondent,  was  nob  heard. 

BawliMon,  K.G.  in  reply.— The  guardians  made 
no  real  inquiry  in  this  case  because  their  orders 
to  the  vaccination  officer  were  not  final.  They 
merely  directed  him  not  to  proeeoate  until  further 
orders.  Again  Bramble  v.  Lotoe  (sup.)  is  a  deci- 
sion on  sect.  31,  and  I  contend  it  goers  no  further 
than  to  decide  that  special  instructions  are  not 
necessary  to  enable  a  vaccination  officer  to  apply 
for  an  order  when  a  child  shall  be  vaccinated; 
that  is  not  a  criminal  proceeding. 

Lord  Alvkrstonk,  G.  J.— Tbe  points  raised  in 
this  case  are  no  doubt  questions  of  great  public 
importance,  and  it  was  for  that  reason,  and 
that  reason  only,  that  we  thought  it  right  to  hear 
the  Attomey-G^ieaieral,  and  we  should  if  necessary 
have  heard  Mr.  Parfitt,  in  order  to  see  that  we 
had  before  us  all  the  materials  on  which  the 
judgment  should  be  formed,  and  not  that  we 
have  any  dottb^  notwithstanding  the  very  able 
argnment  of  Mr.  Bawlinson,  as  to  what  tiie  jn6g~ 
ment  should  be  that  we  are  about  to  pronounoe. 
The  first  point  taken  was  that  in  evc!^  prosecu- 
tion the  pi*osecution  must  prove  the  notice  and  tbe 
domiciliary  visit  of  the  public  vaccinator  before  the 
prosecution  can  be  launched  at  all.  That  depends 
upon  three  sections  of  the  Act  of  Parliament 
which,  I  think,  make  tbe  matter  abundantly 
clear.  Sect.  16  of  the  Act  of  1867  now  stands  in 
these  terms  :  "  The  parent  of  every  child  bom  in 
England  shall,  or  where,  by  reason  of  the  death, 
illness,  absence,  or  inability  of  the  parent  or 
other  cause,  any  other  person  shall  have  the 
castody  of  aoch  child,  such  periion  shall  cause  it 
to  be  vaccinated  by  some  medical  practitioner." 
The  reason  for  the  omission  from  the  section  of 
all  the  other  words,  which  I  need  not  refer  to 
now,  is  because  by  reason  of  sect  1  of  the  Act  of 
1898  provisicm  is  made,  not  that  the  child  sAmU  be 
taken  to  the  vacdnation  officer,  but  by  a  now  and 
a  most  salutary  proviuon— «8 1  tMnk,  one  of  the 
greatest  amendments  of  the  Taooination  Acts— 
that  the  medical  man  mast  visit  the  home  of  the 
parent  of  the  child,  it  being  the  daty  of  the  parent 
to  cause  the  child  to  l>e  vaccinated,  and  the 
medical  man  has  to  go  to  the  house.  Sect.  29^ 
under  which  the  prosecation  was  launched,  is  now 
in  these  terms:  "£!veryparent  or  person  havingthe 
custody  of  a  child  who  shall  neglect  to  cause  it  to 
be  vaccinated,  or  after  vaoclnaticm  to  be  inspected. 
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and  shall  not  reoder  a  reasonable  ezcnee  for  hie 
n^tleot,  shall  be  f^ilty  of  an  t^enoe."   Now,  it 
aaems  to  na  absolutely  pUdn  that  when  the  magis- 
trates hare  the  ease  before  them  they  will  hare  to 
consider,  and  mviat  consider  under  the  question 
of  whether  there  is  a  reasonable  excuse  shown, 
whether  there  has  been  a  viut  or  whether  there 
has  not  been  a  visit  by  the  pnblio  raccinator; 
but,  aasuming  no  such  point  is  raised,  it  would  be 
inTolving  iho  parties  in  an  abaolntelr  useless  and 
nnnecessaiy  expenae  if  there  should  be  required 
to  be  fonnal  proof  in  every  proi6oatt<ni  of 
thoae  ooodititms,  without  which,  of  oouree,  one 
cannot  reaemiably  imagine  that  any  proeeou- 
tion  would  have  taken  place.    The  statute 
impoees  upon  the  pnblio  vaocunator  the  duty  of 
gomg  there,  and  imposes  on  the  parent  the  duty 
ik  causing  his  child  to  be  raooinated  under  those 
conditions,  and  to  say  that  the  prosecution  must 
prove  that  the  pnblio  vaccinator  did  visit,  or  that 
the  matter  is  at  all  relevant  except  in  connection 
with  the  consideration  of  what  is  a  reasonable 
excuse,  appears  to  ns  putting  forward  an  argu- 
mmt  in  which  there  is  nothing  substantial,  and 
we  are  of  tniiaion  that  it  is  not  necessaiy  to  give 
this  formal  proof,  though  it  may  be  very  material 
to  consider  what  has  ha^ipened  in  the  event  of  it 
arising  under  some  question  of  reasonable  excuse. 
The  next  question,  tciongh  it  does  not  present  any 
greater  duBcnlty,  is  of  some  public  importance, 
and  I  may  say,  speakii^  for  myself,  that  I 
answer  this  question  because  we  have  been  asked 
to  answer  it.  It  is  a  point  of  law  which  is  capable 
of  argument  andhaa  oeen  argned  before  us,  and  I 
must  not  be  thought  to  indorse  the  opinion  that 
such  a  kind  of  condition  can  possibly  be  a  con- 
dition for  a  pToeecntion  under  sect.  29.   I  will 
refer.to  that  befoze  I  deal  with  the  merits  of  the 
qaestions  tliat  have  been   argued  before  us. 
Sect.  29  says  that  evety  parenc  or  person  who 
does  not  cause  a  child  to  be  vaccinated  shall 
be  guilty  of  an  offenoe,  unless  he  shows  a 
reasonable  excuse.    Now,  tiie  real  point  which 
arises  with  iward  to  a  prosecution,  apart  from 
the  questicm  wfiioh  is  stated  to  ns.  is  whether  it 
is  neoessary  to  show  that  the  guardians  have 
anthotieed  a  |»os6oatUm  before  the  magistrates 
could  entertain  it.  I  am  of  c^inion  that  there 
is  nothing  of  the  kii^  neoeawy.    My  brother 
Channeli  referred,  in  the  ooorae  of  the  ai^ument, 
to  cases  in  lonat^,  and  there  are  many  other 
cases  where  the  fiat  of  the  Attorney- General  has 
to  be  obtuned,  as  in  the  oase  of  criminal  pro- 
oeodings  wainst  trustees,  where  you  have  to 
prove  the  akt,  and  the  officer  goes  down  to  prove 
it.   In  my  opinion  there  is  no  ground  for  saying 
that  the  consent  of  the  goardiana  is,  on  the  face 
of  the  statute,  on  the  ground  of  any  considera- 
tion sappoeed  to  be  involved  in  the  statute  to  be 
made  a  condition  precedent  to  this  prosecution. 
But  the  case  goes  further,  and  we  are  asked  to 
eay  whether  the  vaccination  officer,  by  virtue  of 
his  appointment  as  saoh,  without  directions. 
generaT  or  special,  from  the  guardians  at  any 
time,  and  notwithstanding  the  guardisme'  direc- 
ticMia  not  to  proeecnte  in  certain  specified  caies, 
•can  institate  proceedings  nnder  the  Vaccination 
Acts  1876  to  1888,  as  vaodnation  officer  of  the 
gnarcUans.    Now,  I  do  not  deal  with  any  question 
between  the  guardians  and  the  officer  as  to  any 
question  of  expense  he  has  incurred,  or  any. 
tlung  else  which  will  arise  as  between  the  officer 
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and  the  gnurdisns;  I  deal  with  the  question  of 
what  are  the  public  duties  of  the  vaccination 
officer.  We  have  again  to  go  back  and  see  the 
scheme  of  the  Legislature.  Sect  16 1  have  already 
read.  The  parent  is  to  cause  the  child  to  be 
vaccinated.  Sect  29  creates  the  offence.  Sect.  31 
was  a  section  which  g«ve  an  alternative  method 
of  gating  the  child  vaccinated,  which  was  a  dnty 
undottbtMly  imposed  ori^nally  upon  the  regis- 
trar or  any  officer  appointed  oy  the  guardians, 
and  which  was  anbeequentiy  by  the  An  of  1874 
imposed  npcm  the  vaccination  officer.  Now,  in 
my  jndpnent*  having  regard  to  the  provisions  of 
tbe  Act,  aiUl  the  dnty  which  the  vaccination  ofSloer 
has  to  perform,  the  vaccinating  officer  has  the 
duty  of  taking  proceedings.  I  snonld  have  oome 
to  this  conclasion  qnite  independentiy  of  the  mder, 
but  I  think  that,  most  properly,  the  <wder  <^  1898 
m^es  the  matter,  if  I  may  use  the  expression,  more 
abundantiy  clear.  It  is  not  as  if  this  kind  of  order 
was  passed  for  the  first  time.  From  the  year 
1874,  when  the  Yaooination  Act  1874  (37  &  33 
Yict.  c.  75)  removed  any  doubt  npon  the  point  as 
to  t^e  powers  of  the  Local  Government  Board, 
these  orders  have  been  made.  For  the  purpose  of 
to-day,  I  think  the  Attorney-General  is  right  in 
saving  this  order  Is  in  the  position  of  a  sutnte. 
There  had  been  in  the  order  of  1874  arts.  16  and 
17,  which  were  nnder  consideration  in  the  case  <d 
Brantbhr.  Lows  (•«}).).  where  my  brother  Wright 
had  expressed  his  opimon,  for  the  purpose  of 
■eot.  31  (I  agree  for  no  more  than  that),  that,  not- 
withstanding  the  provisicms  of  the  timn  existing 
order  as  to  the  power  of  the  guardians  to  direct 
proeecntions,  the  vaccination  officer  had  the  duty 
to  proceed.  I  agree  with  ICr.  Bawlinson  that  that 
is  sot  a  deci8i<m  upon  titese  sections  which  we 
are  oomddering,  but  it  is  a  decision  upon  analo- 
gous matter.    Now,  I  need  not  read  agun  the 

Srovisions  of  the  order  of  1898,  referrM  to  by 
[r.  Bawlinson  and  the  Attorney- Gleneral  ;•  but 
there  is  a  positive  direction  that  the  instructions 
contained  in  tiie  4th  schedule  are  to  be  obeyed 
the  vac<unation  officer.  The  instructions  are  that 
the  vaccination  officer  shall  give  a  certain  notice, 
and  if  it  is  not  complied  with  it  wUl  become  the 
dnty  of  the  vaooination  officer,  under  the  Vaodna- 
tion Act  of  1871,  to  take  proceeding  for  the  enfnne- 
ment  of  the  law,  and  form  E  (.which  he  is  directed 
to  serve)  tells  the  person  that,  failing  the  vaccina- 
tion of  the  child,  it  will  be  his  duty  to  take  the 
proper  steps  for  seonring  the  enforcement  of  the 
law.  Now,  in  my  opinion,  that  order  cannot,  having 
regai^  to  tiie  previous  legislation  and  the  pre- 
vious orders,  and  the  pomrs  of  the  Acts  of  1871 
and  1874,  be  said  to  be  uUra  vires.  Mr.  Rawlinson 
does  not  go  as  far  as  saving  it  is  ultra  vires,  but 
aivues  that  if  the  vaccination  officer  affects  to 
take  proceedings  which  are  either  generally 
prohibited  or  specially  prohibited  by  the  gcar- 
dians  he  is  bonnd  in  that  respect  to  obey 
what  are  supposed  to  Iw  lawful  directions  of 
the  gnardiann.  I  think  he  is  bound  to  obey 
the  order  of  the  Local  Government  Board,  and 
any  direction  of  the  board  of  guardians  which 
interferes  with  that  order  of  the  Local  Government 
Board  wonld  be  illegal,  and  he  is  not  bound  to 
obey  it ;  but  in  my  opinion  there  is  the  duly  ol 
the  vamdnation  offioor,  as  such,  to  take  these  pro- 
ceedings. JSx.  Bawlinson  has  said  that  we  aofg^ 
to  assume  in  this  case  there  was  a  bond  fide  inves- 
tigation by  the  guardians  into  each  of  t^ese  cases^ 
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and  that  they  thonght  there  ought  not  to  he 
a  proaecntion  npon  the  merits.  I  cannot  come 
to  tiiat  condnsiou;  hat  I  do  not  wish  to  be 
thonght  to  base  my  judgment  on  any  such  narrow 
ground,  I  base  my  judgment  on  the  ground  of  its 
being  the  duty  of  the  vaccination  officer  under 
the  statutes  and  orders  to  see  that  the  provisions 
of  the  Act  are  ohserred.  and  to  take  proceedings 
if  those  proTisions  are  not  observed ;  and  I  answer 
the  question,  therefore,  in  the  way  I  have  said,  not 
because  it  could  be  alleged  it  was  a  condition 
precedent  to  the  prosecution  being  entei-tiined, 
but  because  we  have  been  asked  to  express  an 
opinion  on  the  point  before  us,  and  I  am  therefore 
01  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Dabxjno,  J. — I  am  of  tiie  same  opinion.  On 
tha  first  p(rint  raised,  whether  it  was  neoessary  to 
prove  that  the  doctor  had  attended  at  tha  house, 
I  do  not  desire  to  say  anything.  The  other  pcnnt 
raises  a  I^;al  question.  The  question  that  we  are 
asked  upon  that  bead  is  this :  Whether  the  vacci- 
nation officer  can  legally  prosecute  for  breaches 
ot  the  law,  if  ordered  by  the  guardians  not  to  do  so, 
and  so  ordered  by  them  for  no  reason  ffiven  what- 
ever P   In  effect,  that  question,  it  prou  look  at  tha 
case  and  the  documents  set  out  in  it,  and  on  which 
it  is  founded,  comes  to  this :  that  the  question  we 
are  a&ked  is  whether  guardians,  who  have  been 
compelled  by  mandamu*  to  appoint  an  officer  to 
enforce  the  vaccination  laws,  can  obey  the  law  by 
appointing  a  vaccination  officer,  paying  his  salary, 
and  then  ordering  him  never  to  prosecute  auyone 
unless  ha  has  their  sealed  order  to  do  so,  and  then 
never  isenuq;  any  sealed  order,  nor,  so  far  as  I  can 
se^  ever  intencung  to  issue  one?  Now,  that  is 
ihd  qDSstion.  To  aot  in  sooh  a  way  as  these 
gnarmaas  show,  upoa  these  rescdntaons  tiiat 
th(^  pass,  they  intend  to  act,  is  nmply  to 
claim    a    right   to   reduce   the  vaoomation 
laws  to  an  absolute  nullity.    They  pass  a 
resolution  in  which  they  condemn  the  vacci- 
nation officer  for  prosecuting  defaulters.  They 
bring  up  a  list  of  ten  people  — defaulters— 
and  another  list  of  twelve  people— defaulters. 
They  passed  a  resolution  that  he    is  hereby 
instructed  to  take  no  further  steps  instituting 
proceedings   against   those   persons   until  he 
receives  instructions  from  the  guardians  to  do  so, 
and  it  was  very  well  known  that  they  had  not 
investigated  the  oases  for  a  moment.  They  do  not 
intend  to  issue  instructions,  and  the^  set  out  in 
their  resolution  that  the  guardians  will  specially 
authorise  him  in  writiiu;  under  their  common 
seal  to  proseonte  such  dafaulters,  not "  as  have 
broWa  uia  law,"  bnt  the  words  they  use  are  very 
signifioant,  **aa  they  deure  to  be  proracuted."  1 
do  not  want  to  nse  any  words  which  may  seem 
disrespectful  to  this  elected  public  body — the 
Ledoester  Guardians — but  when  I  put  this  claim 
in  words  it  irresistibly  occurs  to  me — and  I 
shonld  think  it  would  irresistibly  occur  to  any- 
body who  might  not  choose  to  say  it,  but  T  think 
I  will — that  this  claim  of  the  guardians  is  to  liken 
the  vacmnation  laws,  and  to  hold  that  Parliament 
meant  them  to  be  like  a  very  celebrated  recipe 
for  dressing  cucumber,  which  was  that  you  were 
to  choose  it  very  carefully,  just  as  though  it  were 
a  vacoination  officer,  peel  it  and  cut  it  up  into 
delicate  slices,  add  to  it  ezpensiTe  things  like 
vin^ptf,  pepper,  salt,  and  the  best  Lucca  oil, 
andthni  throw  tiie  whole  mixture  out  of  window. 
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In  simple  language,  that  is  what  the  clum  of 
these  guardians  comes  to,  and  I  cannot  believe  that 
Parliament  devoted  a  whole  session  and  worlds  of 
trouble  to  reduce  the  vaccination  laws  to  any 
such  ridiculous  basis.  I  think  the  ailment- 
pot  before  us  by  the  Attorney- General  really 
was  not  necessary,  but  it  made  the  matter  so 
plun  that  it  was  to  the  public  advantage  it 
should  be  put  forward,  and  I  agree  in  the 
judgment  and  in  the  language  in  which  it  has 
been  expressed  by  my  Lord. 

Chashxi.!.,  J. — I  agree,  and  I  do  not  think  it 
is  necessary  to  add  anything  to  my  Lord's 
judgment  Jppeal  dUmuted. 

Solicitors  for  the  nppellant,  Croteders,  Vizard 
and  Oldham,  for  Owtton,  Dickituon,  and  Stmpton, 
Leicester. 

Holioitors  for  the  respondent.  Fowler  and  Fovtler^ 
Leicester. 

Solicitors  for  the  Xiooal  Government  Board, 
Sharpe,  Parker,  PriUkaard,  Barham,  and  iMw/ord. 


PBOBATE,  DITOBOE,  AND  ADMIEALTT 
DIVISION. 
PBOBATE  BUSINESS. 
rTsdMsday,  Jan.  29. 
(Before  Sir  F.  Jeuhe,  Preudent) 
EiBT  V.  Kmwr  asd  othbbs.  (a) 
Prebat»—TtM  vrilU—Powtr  of  amotn^meni — 
Emereite  hy  tnU — Subaegiimt  wt22— J/b  eloase 
revoeitiot^No  r^ermee  to  pomr — By  vAai 
idords  power  hdd  to  bo  etBeroued — Jntpltsd  r«vo> 
eaiiom. 

A  ttattUor  made  a  vnU,  recUing  therein  ajxnMr  of 
appointtMnl,  and  purporting  to  exercise  thai 
power.  S»  $vb$equm%tly  made  a  teeond  mU. 
The  teeond  toiU  eontainedno  elatue  of  revoeaHtm, 
and  no  reference  to  the  power,  but  thf  teetaior 
purported  to  "give,  deviee,  bequecUh,  and  ap- 
point,** all  hie  real  and  perianal  ette4e. 

It  viae  held,  under  the  dreumetaneee  of  the  eoMe, 
that  the  power  toiu  tujfficiently  exercieed  hy  the 
ueeqf  the  word"  appoint,"  and  that  the  firetwiU 
woe,  by  implieation,  revoked  by  the  teeond. 

This  was  a  probate  action  arising  oat  of  tha 
testamentary  dispositions  of  Edmund  Jackson 
Een^  of  Richmond,  who  died  on  tiie  13th  June 
1900. 

The  plaintiff  was  Francis  Addenbrook  Kent, 
and  he,  as  one  of  the  executors  of  the  deceased, 
propounded  two  testamentary  documents,  dated 
respectively  the  16th  Oct  1B94  and  the  4th  Dec 
ISm,  as  together  constituting  the  last  will  of  the 
testator.  The  defendants  were  Urs.  Louisa  Si. 
Kent,  Bobert  Jackson  l^t,  and  Ernest  Cbarlee 
Thurgood,  the  last  named  being  tha  porwni 
appointed  by  the  lata-  doonmenfe  as  oo>exeoator 
With  t^  jmniHL  They  pleaded  that  the  esdier 
document  was  not  duly  executed,  and  that  it  had 
been  revoked  by  the  later  one.  Th^  also  pro- 
pounded this  later  document  as  being  alone  tho 
true  last  will  ot  the  testator. 

In  the  document  of  1894  the  material  words 
were  as  follows : 

I  hsrsby  devise,  beqnesth,  mai  appoint  sll  my  real 
and  personal  eala'e  vbftteoever  beloDffiiig  to  me  or  over- 

(a>  Beported  b;  J.  A,  SuiKE,  £iq.,  Buriater-Ai-lAW. 
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'vAidi  I  Iwva  ft  pown  of  ftppcnntmwt  nndw  the  will  of 
1117  lata  tUhar  mtto  my  truMM  apon  tnBb,  Ae. 

The  doonment  oC  1896  oontAuied  no  olaiue  of 
rerooation,  bat  named  the  same  penona  tniataea 
and  «zeonton  aa  had  been  wpmnted  in  the 
dooamenb  of  1S94.  It  containea  theae  worde : 

I  itiw,  deriae,  beqnaatb,  and  appoint  all  mj  real  and 
pttaonal  aatala  whataoaTar  unto  my  tnurtMa  apcai  tnut. 

There  was  no  reoital  of  the  power  of  appoint- 
ment conferred  bj  his  father's  wilL 

Alan  SUtoart  for  the  plaintifE.— The  real  qnea* 
tion  was  whether  the  two  dooaments  were  to  be 
takm  together,  or  the  l^ter  alone  woa  to  stand. 
The  testator  had  little  propertj  of  his  own. 
Under  the  will  ol  his  father  he  took  a  life  interest 
in  a  cimdderable  eatate  with  a  limited  power  of 
^pcantment.  The  will  of  189i  was  ondoubtedly 
in  exerdae  of  that  power  of  appointment.  The 
aeoond  will  of  1896  was  not  an  exerciae  of  the 
power.  It  merely  dispoaed  of  the  private  pro* 
pertj  of  the  testator.  To  arrive  at  the  true 
intentioa  of  the  deceased  both  dooaments  should 
be  admitted  to  probate.    He  cited 

CadM  T.  WiUockt,  78  L.  T.  Bap.  83 1  (1898)  P.  21 ; 
Re  Mayhnoi  Spencer  r.  Cuthtuht  8i  L.  T.  Bap. 
761;  (1901)  ICh.  677. 

Pritchard  for  Urs.  Helena  Loaiae  Hinton.  a 
dsaghter  and  one  of  the  next  of  kin  of  the  d»> 
ceaaedt  sapported  the  claim  of  the  pluntiif.  He 
referred  to 

Lmnage  t.  Goodbam,  13  h.  T.  Bap.  508  :  L.  B^.  1 

P.  &,  H.  57. 

Inderwiekt  K  G.  and  BeddaU  for  the  defendant. 
—The  wiU  of  1894  was  revoked  br  the  will  of  1896. 
The  oae  of  the  word  "  appoint  by  the  testator, 
aa  he  had  only  one  power  of  appcontment  to 
exennse,  was  a  clear  indication  of  his  intention  to 
exeroise  that  power  when  he  executed  the  will. 
Thia  was  the  true  oonatmctioa  to  be  placed  upon 
the  jadgment  of  Farwell,  J.  in  £«  Mayhew ; 
Spencer  r.  Cutbwih  («M  lup.}.  They  eitwl  the 
caaee  of 

Hartley  v.  IViUwr,  16  6e»T.  510 ; 

BiU  7.  Chapman,  1  Tei.  Joa.  405 ; 

Beevte  t.  Newenkam,  9  ^ffway,  11  ] 

Dtmpeey  r.  Laxoeon,  36  L.  T.  Bap.  515 ;  3  P.  Dir.  98. 

Stetport  in  reply.— Tha  mere  oae  of  the  word 
**  appoint "  waa  not  an  ezenuae  of  a  power,  bat 
waa  merely  osed  in  common  form.  In  Be  Mauhew  ; 
5peiic«r  T.  Cutbuah  {vbi  eup.)  Farwell,  J.  said  that 
tne  case  waa  very  near  the  line. 

The  Pbbbidbnt.— The  principle  upon  which 
this  ease  dependa  has  been  already  lud  down  in 
the  case  (tf  CeuUU  t.  Wileoekt,  and  I  see  no  reason 
for  departing  from  what  I  then  sud — viz.,  "I 
think  that  thla  case  is  governed  by  tbe  famHiar 
principle  of  law  stated  in  Williams  on  Execa^rs, 
9th  edit.,  p.  138,  and  approved  by  Lord  Peozance 
in  Lemage  v.  Qoodhan,  that  the  mere  fact  of 
making  a  subsequent  testamentary  ^per  does  not 
work  a  total'  revocation  of  the  pnor  one,  nnleaa 
the  latter  expressly  or  in  effect  revoke  the  former, 
or  the  two  be  incapable  of  standing  tc^ether,  and 
if  a  subeeqaent  testamentary  j;>aper,  whether  will 
or  codiciC  be  partially  inconsistrait  with  one  of 
earlier  date,  then  such  latter  instrament  will 
revoke  the  former  as  to  those  p<rints  only  where 
they  are  inconsistent."  Now,  in  this  case  it  is 
deu'  that  the  second  docament  does  not  revoke 
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the  first  in  terms ;  but  the  qaestion  is  whetiier  it 
does  not  do  sain  effect.  Aa  to  the  propeAy  of 
the  testator  other  than  that  over  whiob  he  had  a 
power  of  appointment,  there  is  no  doubt  that  there 
waa  a  revocation.  Bat  as  to  the  power  of  a^K>int- 
ment  the  answer  must  depend  upon  the  ezfeot  to 
be  given  to  tbe  word  "  appomt "  nsed  in  the  second 
will.  At  first  I  was  incUned  to  think  that  the  mere 
use  of  the  word  "  appoint "  would  not  be  sufficient  to 
execute  the  power ;  out,  having  regard  to  the  deci- 
sion of  Farwell,  3.,  in  the  case  of  Re  Mayluw ; 
Spencer  v.  Cutbuah,  1  have  come  to  the  oonclasion 
that  aa  the  testator  had  no  other  power  of  appoint- 
ment than  the  one  given  him  by  his  fathers  will, 
he  moat  have  intended  to  refer  to  that  power 
when  he  mode  ass  of  the  wo^  "  appoint  **  m  the 
will  d  1896.  To  me  it  seems  that  it  ia  not  poe- 
nble  to  read  the  will  of  1896  in  any  other  lights 
and  I  un  dear  that  it  mast  be  admitted  towoMte. 
I  have  00 me  to  theconolnaion,  therefore,  that  the 
testator  did  not  make  use  of  the  word  **  appoint " 
as  a  mere  conventional  term,  bat  that  he  did  really 
intend  to  exercise  hia  power  of  app<nntoient. 
Under  all  the  ciroamstuioes,  it  appears  to  me 
that  the  second  will,  although  there  aie  no  words 
of  revocation,  does  conatitato  the  whole  expression 
of  the  intentions  of  the  testator.  The  seooad  will 
alone  will  be  admitted  to  probate. 
Solicitors  for  the  pLuntiff,  Keni  and  Son. 
Solicitor  for  Hrs.  Hinton,  J.  E.  Church«r, 
SdidtOTs  for  the  defendaata,  Booth  and  Smee*, 


Monday,  Marck  3. 
(Before  Sir  F.  Jeunb,  President) 
In  the  Ooods  of  Pamela  Cook,  (a) 
WiU — Direction  topay  dabts—Exeeutor  aoeordinff- 
to  the  tenor — Conaenf  qf  reMuary  legataa-"- 
Qrant  of  prohoie. 
A  teetatrix  by  her  wiU  directed  G.  to  pay  cdl  her 
juet  debU,  and  made  M.  her  reeiduary  legatee. 
O.  applied  for  probate  of  the  loiU  at  executor 
aceoraing  to  the  tenor.    Thit  too*  refueed  in  the- 
regiatry  on  the  ground  that  the  pereon  who 
clainu  to  be  executor  according  to  thi  tenor  mu$t 
not  only  have  tome  duty  to  perform,  hut  there- 
mutt  Mto  he  a  gift  to  him. 
On  appUeaHon  to  the  court,  and  with  the  content 

of  tlu  reeiduary  tegateCf  the  grant  woe  made. 
This  was  a  motion  for  a  grant  of  probate  to- 
John  Goodrich  as  an  executor  according  to  the' 
tenor. 

The  testatrix,  Pamela  Gook,  late  of  Shelley 
CJottage,  Mareefield,  in  the  county  of  Sussex, 
widow,  died  on  the  24th  Nov.  1901.  leaving  a  will 
dated  the  19th  March  1897.  which  ran  as 
fdlows: 

This  is  my  last  will  and  taatamant.  I,  PMoala  Cook, 
beqaaafeh  to  my  nieoa  Usry  Ann  Rij,  my  deoMsad 
brother  Heory's  d»aght«r,  also  to  my  nephew  Joaafdi 
Charles  Bfty,  son  of  my  deoeased  brother  Joseph  Bay. 
also  to  Ellen  Martha  Martin,  stepdaughter  ot  my 
deoeased  eiiter  Lnoy  Murlin,  tbe  mm  of  tea  poonda 
each ;  alio  to  Harriett  Martin,  daughter  of  my  deoeaaad 
sistar  Lnoy  Marttn,  the  snm  of  ten  ponndi ;  alno  to  my 
brotbttr  Biohard  Bty's  grandchildren  each  tea  poands. 
Ada  Bay,  Kata  LoBiaa  Bay,  Walhwa  Bay,  Jaoa  "Raj, 
Auaala  Bq^.  George  Edgar  Hunt  Bay.  I  dadre  Jolu 
Ooodrioh,  of  4,  Crardan-grove,  Kensington,  to  pay  aU 

Ml  Bq^orted  bj  J.  A.  Slatu.  Seq.,  B«nUter-a«-lAw. 
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mj  just  dsbti,  ftnd  I  bequMth  to  my  aiset  PmbsIm 
Martin  all  my  famitnn  and  effcoti  and  all  money  I 

powew. 

The  regiBtrar  refused  probate  ou  tbe  ground 
that  the  person  who  olaims  to  be  executor 
according  to  the  t«nor  must  not  only  have  some 
duty  to  perform,  bat  there  must  also  be  a  gift  to 
him. 

Yarioua  affidavits  were  put  in,  setting  oat  the 
facta,  verifying  the  due  ezeontion  ot  the  will  (as 
there  vas  no  attestation  danse)  and  one  by 
Pamela  Hartin,  the  reudnary  l^atee,  consenting 
to  a  grant  ot  probate  being  made  to  Ooodrioh. 

Tbe  gross  value  of  the  estate  was  2201. 

Barnard  for  the  motion. — A  grant  might  be 
«uade  aooording  to  the  tenor.  A  direction  in  a  will 
"to  a  oertun  person  to  {my  debts  ia  anfficient  to  con- 
stitute that  person  an  ezeontor  according  to  the 
tenor  ot  the  will.  The  prootiee  of  the  court  does 
not  require  both  a  gift  and  a  duty.  There  is  no 
direct  authority,  as  in  all  the  reported  cases  on 
the  point  tbe  person  directed  to  pay  debts  has  had 
a  legacy  as  well.  It  was  entirely  a  question  ot 
oonstractiou.  The  debts  and  legacies  would  havo 
to  be  pud  out  of  the  property. 

The  FbbsidbnI:.— The  case  does  not  appear  to 
be  covered  by  authority.  It  is  possible  that  a 
person  appointed  to  pay  debts  might  be  an  agent 
for  the  legatees.  But  as  the  i-estdnary  legatee 
o(HisentB,  I  think  the  grant  may  be  made  to  the 
applicant,  as  executor  aooording  to  the  tenor. 

Solicitors :  Bwehell,  Wilde,  and  Co. 


.  Jfutiicial  Commtttce  of  t|^r  ^ribg  Council. 

March  5, 11,  and  ^pril  18. 

<<Fresent:  The  Bight  Htms.  Lords  Machaohten, 
Davst,  Bobibtson,  and  Lindlbt.) 

.3fATuB  or  Wbllinoton  If.  Johnston  and 
ANOTHEU  i  Same  v.  Llotd  and  anothbb.  (a) 

ON  APFEAI.  TROK  THB  COTTBT  OP  APPEAL  OF 
NBW  ZEALAND. 

Lau}  of  New  Zealaiid— Public  WorJca  Act  1894— 
Land  taken  for  public  purpoaet — Compenaa^ton 
—  Omisaion  to  challenge  amount  of  daiin  — 
Power  of  court  to  grant  relief. 

Under  the  New  Zealand  Public  Works  Act  1894 
(58  Vici.  No.  42),  if  land  is  required  for  public 
purpotes,  the  Governor  may,  after  the  preliminary 
requirements  of  the  Act  have  been  complied  with, 
declare  by  proclamation  that  the  land  it  taken 
for  the  public  work  therein  named,  and  the  land 
thereupon  becomes  abtolutely  vetted  in  the  local 
authority.  Any  perton  claiming  compensation 
may  serve  a  notice  of  the  elam  upon  the  local 
authority.and  "if  the re*p<mdentdM»  not, within 
tixty  days  e^ter  receiving  tuch  eZatm,  give  notice 

"  tn  writing  to  the  elaimani  thai  he  doesnot  admit 
U  the  claimant  may  file  a  copy  of  hit  claim 
.   .   .   tn  the  Supreme  Court ;  and  such  claim 

■  when  so  filed  shall  be  deemed  to  be,  and  shaU 
have  the  effect  of,  an  award  filed  in  the  Supreme 
Court,  and  may  be  enforced  in  the  manner  pro- 
vided":  (sec<.44). 

Jn  a  eaae  in  which  the  loeal  authority  had  by 

(«)  Bsportefl  bjr  0.  E.  Maldkh,  Eiq.,  BMrrtaUMt-Law. 


inadvertence  omitted  to  challenge  a  claim 
within  the  period  ftreeqfibed  by  the  Act  .- 
Seld  (affirming  the  judgment  of  the  court  below), 
thai  the  court  had  no  power  to  give  them  relief 
against  the  tt{Uutory  eoneeguenees  of  auch  omtt- 
sion. 

These  were  wpeals  from  a  refusal  of  the  Conrt 
of  Appeal  of  Klew  Zaaland  (Stont^  C.J.,  Denniston 
and  Cooper,  JJ.,  Edwards,  J.  dissenting)  to  set 
aside  the  filing  of  claims  for  compensation  for 
lands  of  the  respondents  taken  compulsorUy  by 
the  appellants  for  the  purpose  of  a  public 
improvement  in  the  city  of  Wellington,  so  that 
tbe  claims  might  become  void  aud  of  uo  effect, 
on  motion  to  that  effect.  The  motion  was  dis- 
charged with  costs  on  the  highest  scale. 

The  respondents  Johnston  and  Lewis  were 
the  owners  of  one  undivided  moiety  of  the  fee 
simple  of  a  piece  of  land  fronting  on  Willis* 
street,  Wellington,  as  tenants  in  common  with 
Elizabeth  8ar^  Olark  and  Charies  Edwarvt  Llprd 
and  Charles  Simmers  Ogg,  the  respondents  in  the 
second  appeal 

The  respondoits  Johnston  and  Lewis  who 
boUi  reeioiad  in  England,  bj  two  powers  of 
attorney,  dated  reBpectively  the  13th  July  1900 
and  the  30th  Nov.  1900,  appjointed  Alfred  Abiam 
Bamett,  of  Wellington,  their  attorney. 

On  the  5th  Nov.  1900  Mr.  Bamett  was  duly 
served  by  the  appellant  corporation  with  a  copy  <xf 
a  proclamation  by  the  G-ovemor,  bearing  tbe  same 
date,  whereby  the  corporation  did  take  under 
the  provisions  of  the  City  of  Wellington 
Empowering  Act  1897  and  the  Public  Works 
Act  1894  the  whole  of  tbe  lands  before  described 
for  the  purpose  of  widening  Willis-street,  in  the 
city  of  Wellington,  and  thereapon  the  said 
lands  became  vested  in  fee  simple  in  the  appel- 
lants. 

llr.  Bamett  on  the  8th  Dec.  1900  inatracted 
his  Bolioitors,  Messrs.  Hall  and  Knight,  to  serve 
the  appellant  corporation  with  a  claim  for  12,5001., 
being  one*balt  part  ot  the  sum  of  25,0002.,  the 
estimated  Talne  ctf  the  lands. 

On  the  8th  Dec.  1900  Alfred  Overeod.  a  clerk 
of  Messrs.  Hall  and  Knight,  met  tbe  town  clerk 
of  the  appelant  corporation,  Mr.  Page,  on  the 
steps  at  tue  main  entrance  of  tbe  corporatifm 
office  and  served  him  with  the  claim  for  compen- 
sation and  asked  for  a  receipt.  Mr.  Page  asked 
him  to  come  to  his  office. 

On  arriving  in  the  ante-room  of  the  town 
clerk's  office,  Mr.  Page  handed  the  claim  to 
Bobert  Tait,  his  clerk,  who  was  sitting  at  a  desk 
in  the  ante-room,  and  asked  him  to  make  out  a 
receipt  for  the  claim. 

Robert  Tait  prepared  a  reoapt  and  signed  it 
"  Bobert  Tait  for  the  town  clerk  "  and  handed  it 
to  AUred  Overend.  The  latter  asked  for  the  town 
clerk's  receipt,  as  he  had  personally  received  it. 
Bobert  Tait  said  that  bis  receipt  was  sufficient. 
The  town  clerk  oame  oat  of  his  room,  read  the 
receipt,  and  handed  it  to  Alfred  Ovarend. 

On  the  21st  Feb.  1901  (being  seventy-five  days 
after  the  claim  for  compensation  bad  been  served 
up<m  him),  tbe  toim  derk,  Mr.  Psge,  oame  to  tbe 
olftoe  of  the  respondents'  solioitors  uid  naked  Mr. 
Knight  if  he  wonld  consent  to  the  corporation 
having  further  time  to  reply  to  tlie  olum.  Mr. 
Knight  replied  that  he  must  c<»unlt  Vx. 
Bamett. 
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Aft«r  oomninaioatiag  with  h'w  olient  Mr. 
Barnett,  Ur.  Knight,  on  the  2lBfe  Feb.  1901,  dalj 
filed  the  claim  tar  oompeoMtlon  and  the  roceipt 
in  the  Sacreme  Coart.  pnraaant  to  teot.  44  of  the 
Pnblio  Works  Act  1894,  more  thnn  aizty  days 
haTing  elapsed  ainoe  the  uma  had  been  serred 

ri  the  corporation,  and  no  notice  in  writing 
non-admission  of  the  claim  haviog  been 
reoeived.  Thereupon  the  claim  was,  voraaant  to 
the  eeotion,  deemed  to  be  and  had  the  effect  of 
an  award  in  the  Supreme  Coart,  and  was  enforce- 
able in  manner  pro  Tided  by  sect  78  of  the  same 
Act 

The  claim  and  receipt  baring  been  AnLj  filed, 
the  town  olerk  was  on  the  sanu  daj  dolj  notified 
that  this  had  been  done. 

On  the  following  daj,  the  22nd  Feb.,  the  town 
dark  wrote  to  the  respondents*  solioitore  asking 
them  to  withdraw  tiie  claim  on  payment  of 
costs,  and  stating  that  the  failure  toe  oonncil 
to  give  notice  that  the  claim  of  the  raspondents 
WBS  Bot  admitted  was  dne  to  an  omission  on  ha 
part 

Hr.  Bamett»  being  nnaUe  to  ocHnmnnioate  with 
his  primupals.  instmcted  his  solicitors  to  inform 
the  town  clerk  that  he  ooold  not  withdraw  the 
claim  from  tiie  file  of  the  Sapreme  Oonrt.  These 
in  str  Qotiona  were  carried  ont  by  a  letter  dated  the 
25th  Feb.  1901,  addressed  to  the  town  clerk  by 
Mr.  Bamett's  scdioitors. 

On  Toesday  aitemoon,  the  13th  March,  nineteen 
days  after  the  filing  of  the  claim,  the  ret^ndents 
reoeired  notice  ot  a  motion  to  set  aside  uie  filing 
of  the  claim  so  that  the  same  might  beoome  Tcud 
and  of  no  effect. 

On  the  15tb  March  the  motion  came  on  for 
hearinic  before  Edwards,  J.,  and  waa  by  consent 
of  all  parties  removed  into  the  Oourb  of  Appeal. 

The  motion  was  heard  on  the  2ad.  3rd,  and  4th 
April  1901  in  the  Ooart  of  Appeal  before  Sir 
Bobert  Stoats  G.J.,  Denniaton,  Edwards,  and 
Cooper,  JJ. 

Ok  the  let  May  judgment  waa  delivered  dia- 
miasing  the  motion  with  oosts  on  tiie  highest  acale, 
Edwards,  J.  dissenting. 

Up  to  this  time  the  respondents  bad  had  no 
notice  in  writing  of  mm-admission  of  the  amount 
<^  th^r  olum. 

Sect.  7  of  the  Wellington  City  Empowering  Act 
1897  is  aa  follows : 

For  the  ptnposa  of  widetiiiVt  diTtitii^,  allarbv  the 
00 arse  of,  or  eitending  uy  Btrmt  in  the  oi^,  the  ooimoil 
shall  hsTe  the  followinir  pow«n :  (1)  To  tska  tuid«r  th« 
Pnblia  Works  Aot  1804,  or  poroliaM,  or  oUmtwIm 
aoqnin  the  land  reqnirgd  for  widening,  dlTertiag, 
altexintr  the  ooone  of,  or  extending  the  sfcreet,  together 
with  liLcd  to  uy  depth  on  eitber  or  both  of  the  aUea  of 
■Qoh  widened,  dlTorted,  or  altoed  atreefe,  or  of  saoh 
extension  of  atreet. 

By  sect.  42,  sub-aect  1,  of  the  Pnblic  Works 
Act  1894  (being  a  statute  for  regulating  the  pro- 
ceedings for  obtaining  corapenaation  for  landa 
taken  oompulaorily  by  a  manicipal  corporation  or 
other  local  authority)  it  ia  provided  wit  in  order 
to  obtain  compensation  the  claimant  ahall  serve 
upon  the  local  authorilj  a  claim  in  writing  in  a 
prescribed  form. 

Snb-aecta.  (2)  and  (3)  of  the  same  section  are  aa 
followB : 

(2)  Saoh  olaim  ahaU  be  aetred,  in  the  oaae  of  the 
Mfadater,  by  bsiac  daUTSrad  at  tba  Pnblio  Works  OOoa 


at  Wal^BKlon,  or  by  beln«  aant  by  raglaterad  letter 
addraaaed  to  the  Uiniater  at  anob  offiee,  and  ia  the  sase 
of  the  looal  aathorify,  by  being  left  at  ita  offioe,  or  aant 
by  regiatered  latter  to  ita  sOoe  ;  and  the  alaimant  ahall 
be  entiUsd  to  qteaire  ftoni  the  officer  for  tba  time  being 
in  ohacga  of  any  aooh  «Bee  a  reoeipt,  stating  tba  d^  on 
wUoh  aoab  olaim  waa  deliTered  or  reoaiTed ;  and  any 
O0OW  rafoafav  to  S^v"  'luh  reoeipt  tm  danmnd  ahall 
be  liiUila  to  a  psnsl^  not  ercweriing  flra  ponada.  (8)  la 
Older  to  proro  tha  sarrioa  of  ohfaa  aa  afbraaaid  It  ahall 
benaoaaaaryto  pndnoe  the  reoeipt  of  the  offlearraoaiTiBf  - 
the  same. 

Seot.  44  of  the  Pnblio  Works  Aot  1894  is  as 

foUows; 

If  tba  respondent  doea  not,  within  sixty  daya  aftn 
reoeiring  inoh  claim,  give  notioe  in  writing  to  tha 
olaimaat  that  he  dow  not  admit  it,  the  claimant  may 
flla  a  copy  at  hia  olaim,  together  with  the  reoeipt  for  the 
aerrioe  thereof,  in  the  Sapreme  Govt ;  and  sooh  olaim, 
when  BO  filed,  ahall  be  deemed  to  he,  and  shall  have  the 
effoot  of,  aa  award  filed  in  the  Sapreme  Coort,  and  may 
be  enfoceed  in  tba  manner  provided  in  aaotiou  76. 

Sect.  76  of  the  Poblio  Worka  Act  1894  is  as 
follows : 

(1)  The  oonrt  (being  tiie  oompenaation  oonrt  defined 
by  Motion  49  of  tiM  aame  atatnte)  ahall  make  ita  award 
in  wiltiag,  whioh  ahall  be  drawn  np  and  aiipiad  by  tha 
pMsUaat  aa  aoon  aa  ooovaniantly  nuqr  be  after  tha 
makiag  lharaoCj  and  tba  prealdent  ahall  dattvar  or 
tnwamit  the  aame  to  the  regiatrax  of  the  SnpraoM 
Coort,  to  be  by  him  filed  fn  the  said  oonrt.  (2)  The 
oonrt  may,  wiUiia  one  month  after  maUng  tba  award, 
reverae,  alter,  or  modify  the  aame ;  and  may  hear  anoh 
evidence  and  make  ani^  order  aa  to  ooata  or  otharwiae 
as  the  oonrt  may  deem  joat.  (3)  Saoh  award  ahall  be 
final  aa  regacda  the  amoont  awarded,  bnt  ahall  not  be 
deemed  to  ba  final  aa  ragaida  tba  right  or  title  of  the 
olaimaat  or  any  other  peraon  to  reoaivs  the  same,  or  aoy 
part  thereof.  (4)  Bnt  it  tiie  sum  awarded  be  not  paid 
into  tbe  Pnblio  Tmat  Offioe,  onder  anb-aeetion  1  of 
section  77,  within  aixty  daya  after  tbe  filing  of  ^  award 
in  the  Sapreme  Conrt,  tbe  award  so  made  and  filed  shall 
have  the  efteot  of  a  jadgmant  <rf  tbe  Sapraaie  Court,  and 
may  ba  anforesd  aooordhigly,  Bab}sot,  howarar,  to  the 
proviaionB  of  this  Aot. 

The  facts  in  the  oaae  of  the  respondents  Lloyd 
and  Ogg,  tbe  owners  of  one  fourtn  share  of  the 
property,  were  practically  tbe  same,  except  that 
no  question  waa  raised  as  to  the  effect  of  the 
power  of  attorn^. 

The  appeals  were  heard  together. 

Sir  B.  Beid,  K.Q.  and  G.  B.  Norlheote  appeared 
for  the  appellants. 

EaglUh  Harriton,  K.O.  (C.  P.  KnigU  with  him) 
for  the  respondents  Johnston  and  Lewis. 

HoUane,  K.G.  (L.  M.  Biehard»  irith  him)  for 
the  respondents  Lloyd  and  Ogg. 

The  arguments  appear  sufficiently  from  the 
jodgment  of  their  Lordships. 

The  following  authorities  were  referred  to : 

WilViamt     Corporation  of  WtlUngton,  0.  B.  &  P. 

34 ;  on  appeal  3  N.  Z.  L.  Bep.  {C.  A.)  210 ; 
Kotrtx  T.  WaverUy  Town  Board,  8  N.  Z.  L.  Bep. 

(S.  C.)  48 : 

Santoa  t.  JTayor  of  Oambriigt,  12  N.  Z.  L.  Bep. 
2S1  ; 

Cocker  T.  Ttm^mt,  7  H.  A  W.  502; 

Barktr  r.  Palmer,  45  L.  T.  Bap.  480  ;  8  Q.  B.  Dir.  9. 

Sir  B.  Beid,  K!.0.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment.  t 
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^prfl  18. — Their  Lordahips'  jodgment  was  de- 
livered by 

Lord  MACNA.aHTBN.— These  two  appeals  were 
heard  t<^tt>er.  They  raise  one  and  the  same 
qaestioQ:  Can  a  local  aathority,  liaring  taken 
land  nnder  the  Pablic  Works  Act  1894,  having 
received  a  claim  for  compensation  from  the  late 
proprietor,  and  having  omitted  to  challenge  the 
amount  of  the  claim  within  the  period  prescribed 
by  the  Act,  obtain  relief  in  a  court  of  law  against 
the  statutory  coasequencea  of  such  omission  P 
In  New  Zefdand,  nnder  the  Pablic  Works  Act 
1894,  the  expropriation  of  lands  required  by  a 
local  authority  for  pablic  works  is  rather  a 
aonunaiT  process.  A  surrey  is  made  and  a  plan 
prspared  and  deposited  and  then  notices  are 
gazetted  calling  "  upon  all  persons  affected  "  to 
set  forth  in  writing  any  "  well-grounded  objec> 
tions  "  to  the  taking  of  the  lands.  An  "  objeoti<m 
to  the  amount  or  payment  of  oompensation "  is 
not  to  be  deemed  a  well  grounded  objection. 
If  no  objection  is  made  within  the  prescribed 
time,  or  if  after  due  consideration  of  all  objec- 
tions the  local  authority  is  of  opinion  that  it  is 
expedient  that  tbe  proposed  works  should  be 
executed,  the  land  is  to  be  taken  in  the  manner 
set  forth  iu  sect.  18.  That  section  authorises  the 
Ck>vemor,  after  the  preliminary  requirements  of 
the  Act  have  been  complied  with,  to  declare  by 
proclamation  that  the  lands  (a  list  of  which  ia 
to  be  contained  in  or  annexed  to  the  proclamation) 
are  taken  for  the  public  work  therein  mentioned. 
And  then,  from  and  after  a  day  named  in  tbe 
proclamation,  the  land  becomes  absolutely  vested 
in  the  local  authority,  "  discharged  from  all  mort- 
gages, charges,  claims,  estates,  oi  interests,  of 
what  kind  soever,  for  the  public  use  named  in  the 
proclamation."  Part  3  of  the  Act,  beginning 
with  sect.  34,  deals  with  the  snbjeot  <Mf  compensa- 
tion. Any  person  claiming  compensation  (in  the 
Act  styled  "  the  claimant  ')  is  to  serve  upon  the 
local  authority  (styled  "  the  respondent ")  a  claim 
in  writing  in  one  of  the  forms  in  the  2nd 
schedule  to  the  Act,  stating  among  other  things 
the  total  amount  claim^  and  the  name  and 
address  of  the  claimant.  It  is  provided  (sect.  42 
sub-sect.  2)  'that  the  claim  shall  be  served  by 
being  left  at  the  office  of  the  local  authority,  or 
sent  by  registered  letter  to  its  office,  and  that 
"the  claimant  shall  be  entitled  to  receive  from 
the  officer  for  the  time  being  in  charge  of  any  such 
offioe  a  receipt,  stating  the  day  on  which  such 
claim  was  delivered  or  reoaived."  Seot.  44,  on 
which  the  qnestion  at  issue  in  this  case  depends, 
is  in  the  followin|r  words:  "If  the  respondent 
does  not,  within  sixty  dajs  after  receiving  such 
claim,  give  notice  in  writing  to  the  claimant  that 
be  does  not  admit  it,  the  clamant  may  file  a  copy 
of  bis  claim,  tx^|;ether  with  the  receipt  for  the 
service  thereof,  in  the  Supreme  Court ;  and  snoh 
claim  when  so  filed,  shall  be  deemed  to  be  and 
shall  have  the  effect  of  an  award  filed  in  the 
Supreme  Court  and  may  be  enforced  in  the 
manner  provided  in  section  serenty-eix."  If  the 
respondent  give  notice  in  writing  within  the 
said  sixty  days  that  he  doe3  not  admit  the  claim, 
or  if  the  claimant  does  not  accept  the  respon- 
dent's offer,  assuming  that  an  offer  is  made  by 
the  respondent,  provision  is  made  for  having 
the  question  determined  by  a  court  staled  "  the 
oo-npens^on  conrt."  Where  the  claim  exceeds 
25)1.  the  compensation  conrt  consistB  of  two 


asiassoTB,  one  named  by  eash  party,  and  a  jndge 
of  the  High  Court  as  president.  Then  follow 
provisions  as  to  tbe  hearing  of  the  case  and  tbe 
making  of  the  award.  Sect.  76,  which  is  referred 
to  in  sect.  44,  is  in  the  folloiring  terms : 
'-76.  (1)  The  court  shall  make  its  award  in 
writing,  which  shall  be  drawn  up  and  signed  by 
the  president  as  soon  as  convenienUy  may  be 
after  the  making  thereof;  and  the  president  shall 
deliver  or  transmit  the  same  to  the  registrar 
of  the  Supreme  Court,  to  be  by  him  filed  in 
the  said  conrt.  (2j  Tbe  court  may,  within  one 
month  after  making  the  award,  reverse,  alter,  or 
modify  the  same ;  and  may  hear  such  evidnioe 
and  make  such  order  as  to  costs  or  othwwiM 
as  the  conrt  may  deem  bast.  (3)  Sudi  award 
shall  be  final  as  regards  tbe  amount  awarded,  but 
shall  not  be  deemed  to  be  final  as  regards  the 
right  or  titie  of  the  claimant  or  any  other  peraon. 
to  receive  the  eame  or  any  part  thereof.  (4)  Bat 
if  the  sum  awarded  be  not  paid  into  the  Public 
Trust  Offioe,  under  sub-section  one  of  section 
twenty-seven  within  sixty  days  after  the  filing 
of  the  award  in  the  Supreme  Court,  the  award 
so  made  and  filed  shall  hare  the  effect  of  a  judg- 
ment of  the  Supreme  Court,  and  may  be  enforced 
accordingly,  subject,  however,  to  the  provisions  of 
this  Act.  The  facts  in  both  the  cases  nnder 
appeal  are  very  simple  and  not  in  dispute.  Certain 
Ifinda  belonging  to  the  respondente  were  required 
by  the  corporation  of  the  city  of  Wellington  for 
public  improvements.  They  were  taken  nnder 
the  Act  of  1894,  and  the  respondents  were  dispos- 
sessed. In  doe  oonrse  th^  sent  in  a  claim  in 
accordance  with  sshed.  2  of  the  Act,  stating 
amongdv  other  things  the  total  amounts  thnr 
respective  idaims.  The  period  of  sixty  days  men- 
tioned in  sect.  44  of  the  Act  expired  without  notice 
being  given  by  or  on  behalf  of  the  corporation 
that  they  did  not  admit  the  claim.  In  dne  ooone 
the  respondents  filed  copies  of  th^r  ebuma. 
tc^ther  with  receipts  for  the  service  thereof,  in 
the  Supreme  Court.  Thirty-one  days  in  the  one 
case,  and  fifteen  days  in  tbe  other,  after  the 
expiration  of  the  statutory  period  tbe  town  derk 
disoorered  that  he  had  allowed  the  time  pre- 
scribed by  the  Act  to  elapse.  He  applied  to  tiie 
solicitors  of  the  respondents,  stating  that  the 
failure  of  the  council  to  gire  notice  that  the 
claim  was  not  admitted  was  dne  to  an  omisstom 
on  his  part,  and  b^^ing  them  to  ask  thnr  cliente 
to  withdraw  the  claim  and  allow  the  matter  to  go 
to  the  oomjBensation  court.  This  proposition  was 
declined.  Therenptm  the  oonncil  gave  notioee  o£ 
motion  in  the  Supreme  Gonrt  asking  in  each  case 
for  an  order  to  set  aside  the  claim,  "  so  that  the 
same  might  become  void  and  of  no  effect  as  an 
award  within  tbe  meaning  of  the  Act  of  1894  not;- 
withstanding  the  provisions  of  sect.  44  of  the 
Act."  Tlu  first  and  principal  ground  allied  in 
each  case  was  "that  the  corporation  did  not 
admit  the  said  claim,  and  that  tbe  omission  of 
tbe  corporation  to  give  notice  to  that  effect  to  tbe 
claimants  within  sixty  days  after  the '  receipt  of 
such  claim  was  accidental  and  entirely  dne  to 
inadvertouce."  The  motions  were  by  consent 
i-emoved  into  the  Conrt  of  Appeal.  That  court 
idUtenHenie  Edwards,  J.)  discluu^gedboth  motions 
with  coste.  The  case  was  argued  before  this 
board  on  behalf  of  the  appellants  with  great 
ability  and  earnestness ;  bnt^  notwithstanding  tbe 
I  opinion  of  the  Immed  jndge  whjo  differed  from 
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his  ooUeafuea,  the  question  appears  to  thnr  Lord- 
ships to  be  too  plain  for  ai^ument.  Edwards,  J. 
described  the  condnet  of  the  respondents,  who 
did  no  more  than  vhat  the  Act  of  Parliament 
aathorisad  and  Erected  them  to  do  at  "an 
attempt  to  enatoh  a  j  adgment "  and  "  an  abuse  of 
the  process  of  the  ooart."  The  learned  eonDsel 
for  the  appellsata  did  not  nse  iangaaite  so  inap- 
j>n>|triate.  Everybody,  he  said,  was  liable  to  male 
a  mistake ;  the  slip  in  the  present  case  was  one 
which  a  hard-worked  official  in  the  pressure  of 
bunness  might  be  excased  for  making ;  after  all 
no  injaatice  would  be  done  if  claims  which  his 
clienU  on  sworn  testimony  regarded  as  extra- 
vagant were  referred  to  the  court  specially  consti- 
tuted to  take  cognisance  of  such  qaestions.  So 
far,  their  Lordships  are  nob  concerned  to  differ 
from  the  view  presented  to  them,  and  it  may  be 
taken  for  granted  that  the  resptnidents'  claims, 
whether  they  are  or  are  not  so  extravagant  as  the 
appellants  represent  them  to  be,  are  probably  in 
«xoesa  of  any  amonnt  which  oonld  be  eatablished 
on  referenoe  to  arUtration.  An  evicted  pro* 
prietor  demandins  oompensation  from  a  wealtlqr 
corporation  may  m  trusted  to  make  the  most  tu 
his  claim.  But  this  is  not  the  question.  The 
question  is,  has  any  court  the  right  to  deprive  the 
resp(mdents  of  the  advantage  which  the  law  of 
the  luid  gives  them.  The  scheme  of  the  Act  is 
not  Qsreasonable.  The  local  authority  initiate  (he 
Tiroceedings.  They  dispossess  the  person  whose 
u.nd  they  want.  They  dispossess  him  without 
paying  down  or  securing  anything  in  the  shape 
of  compensation.  They  leave  him  to  make  his 
claim.  Is  the  period  of  sixty  days  too  short  a 
time  to  enable  the  local  authority  to  Aiake  up 
thor  minds  whether  they  will  admit  his  claim  or 
not  P  If  they  do  not  admit  it  they  have  nothing 
to  do  but  to  say  so.  It  was  ssld  that  Farliaroent 
£as  overlooked  Uie  poaribility  oi  a  slip.  It  has 
■certainly  made  no  provision  for  a  alip  in  the  case 
■of  a  local  anUioritj  setting  the  Act  in  moti(ni.  It 
lias  made  provision  fOT  a  slip  in  the  oaae  of  a 
claimant  wno  has  recaved  nouoe  that  his  claim 
is  not  admitted  failing  to  make  the  next  move  in 
■doe  time.  Bat  thai  is  a  different  case  altogether. 
It  ia  not  unreasonable  to  reauire  that  public 
bodies  patting  in  force  an  Act  oi  Parliament  for 
'their  own  purposes  should  attend  to  its  provi- 
sions. It  would  be  contraiT  to  natural  jasbioe  to 
deprive  a  chumant  whose  land  has  been  takffli 
from  him  of  all  oompensation  because  he  makes  a 
4Up  which  cannot  prejudice  the  other  «ide.  But 
-even  in  that  case  toe  claimant  is  not  allowed  to 
prosecute  his  claim  without  the  leave  of  the  com- 
pensation court  and  upon  such  terms  and  oondi- 
tions  as  that  court  thinks  fit.  This  special  pro< 
Titfon  in  the  ease  of  a  claimant  telk  ammst 
nther  than  for  the  appellants*  contention.  TThen 
tt  was  asked,  snppose  ton  dumant  has  been  guilty 
■of  fraod— Wonid  there  be  no  remedy  in  that 
case?  Certainly  there  would  be  a  remedy. 
Courts  of  jusfioe  have  an  caiginal  and  inherent 
lonsdictiou  to  relieve  s^ainst  every  species  of 
mud,  bat  it  may  be  that  the  relief  would  have  to 
be  sou^t  in  an  independent  action.  It  was 
admitted  by  Sir  Robert  Beid  that  the  slip  which 
■occurred  iu  this  case  was  not  a  mistake  against 
which  relief  could  be  obtained  iu  a  court  of 
■oqtii^.  His  argument  was  that  when  the  claim 
was  med  in  the  Supreme  Court  it  came  under  the 
control  of  the  oonit,  and  that  just  as  courts  of 


law  and  equity  before  the  days  of  statutory  rules 
and  orders  could  deal  with  their  own  procedure 
and  enlai^  the  time  for  taking  any  step  in  an 
acticm  and  set  aside  on  such  terms  as  they 
thought  fit  a  judgment  obtained  by  default, 
so  tine  Supreme  Ooart  in  anoh  a  ease  as 
this  ooji^b  to  set  aside  the  award  and 
enlarge  ue  time,  and  by  some  process  whieh 
waa  not  clearly  explained,  remit  the  case  to  a 
compensaUon  court.  Their  Lordships,  howevor, 
cannot  find  in  the  Act  any  authority  for  such  a 
coarse.  The  rights  of  the  claimants  were  fixed 
by  statute  before  the  Supreme  Court  had  any- 
tbing  to  do  with  the  matter.  The  only  function 
of  the  Supreme  Court  was  to  enforce  the  chum  as 
an  award  and  see  that  the  money  reached  the 
proper  hands.  The  circamstaaoe  that  an  award 
made  by  a  compensation  court  seems  to  be  only 
provisional  for  the  space  of  a  month  noder  , 
sect.  76  sub-sect.  2  does  not  assist  the  ailment 
or  afford  any  analogy  for  the  oonrse  suggested 
tm.  behalf  ox  the  appeUants.  In  that  ease  the 
ooort  to  deal  with  the  award  during  the  month  of 
grace  is  not  the  Supreme  Court  but  the  Oompoi- 
satifSi  Court.  Fsuuing  the  principal  gronnd  of 
appeal,  two  other  pcmts  were  put  forward  <m 
behalf  of  the  appellanta.  In  one  of  the  cases  it 
was  said  that  the  claim  was  not  made  as  directed 
by  the  Act.  The  claimants  were  absent.  Two 
powers  of  attorney  were  produced,  one  of  which, 
it  was  argued,  did  not  on  ita  tane  oonstrnction 
authorise  the  attorney  to  make  the  claim,  while 
the  other,  it  was  suggested,  was  too  late.  But  in 
fact  no  power  of  attorney  was  required.  The 
claim  was  made  by  an  agent  in  the  name  and 
avowedly  on  behau  of  the  respondents,  and  they 
have  ratified  the  action  of  their  agent  The 
other  objection  was  not  more  substantiaL  It 
was  said  that  the  reonpt  filed  on  behalf  of  the 
claimants  was  not  given  by  the  officer  for  the 
Ume  heang  in  oluurge  of  the  office,  bat  fay  an 
assistant  or  aabordimtto.  It  appears  that  it  was 
in  fact  sigmd  by  an  aasistant  in  the  office  for  the 
offioer  in  charge  and  by  his  directitm.  Th^ 
Xjordships  are  of  opinion  fhaA  this  waa  a  snffi- 
cient  compliance  with  the  Act.  But  if  it  was 
not,  the  respondents  are  now  entitled  to  demand 
a  proper  receipt  in  conformity  with  the  Act. 
Tb«ir  Lordships  are  of  opinion  that  the  appeals 
fail,  and  they  will  humbly  adrisA  His  Majesty 
that  they  ought  to  be  dismissed.  The  appellanto 
will  pay  the  costs  of  the  appeals. 

Solicitors  for  the  appellants,  Boyterman  and 
Forward. 

Solicitors  for  the  respondents  Johnston  and' 
Lewis,  Budd,  Johnt<mt,  and  Jeekt. 

Solincors  for  the  respondents  Lloyd  and  O^, 
Flower  and  Flower. 
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COURT  OF  APPEAL. 

MareK  17, 18,  24,  25,  and  AprQ  29. 

(Belore  'Wtlluxb,  Stibuno,  aiid  Oozbns. 
HutDT,  L.JJ.) 
Be  HoLLAJiD ;  Gbboo  v.  Holiahd.  (a) 

APPBAL  PBOU  THB  CHANCBBT  DIVISION. 

Tott-nuptial  e^tlement  —  BeeikU  of  ante-nupiial 
parol  agreement — Htuhand'e  inlerett  determin- 
able on  bankruptey  —  Statute  qf  JVmub  (28 
Cor.  2.  c.  3),  t.  4—13  Eliz.  e.  5. 

In  Jing.  1872  A.,  being  then  an  infant,  married  B. 
In  Ftb,  1873  a  post-nvptial  tettlement  teas 
executed  hg  A.,  loho  was  $tiU  an  infant,  and  S. 
The  aettUment  v)at  by  deed,  and  eoniained  a 
redtaX  that  previovaly  to  the  marriage  the  hue- 
hand  agreed  to  make  aueh  eettlement  of  the 
fortune  of  hie  wife  at  xoaa  thereinafter  contained ; 
and  a  oommiU  6y  the  hmhand  wiXh  Vu  (tiM<e« 
</  the  eetilemmt  thai  hs  and  the  wife,  or 
ewrvivoT  of  themtOmA  cM  other neceeaaur^  parfiee, 
would  iranefer  to  them,  upon  the  iruatt  of  the 
eettlement,  a  share  in  certain  retiduary  estate 
to  which  hie  wife  was  entitled  under  the  wiU  of 
her  faiher,  in  remainder  expectant  upon  the 
death  of  the  testator's  widow,  immediately  it 
became  an  interest  in  possession.  The  trusts  of 
the  settlement  were  to  pay  the  income  of  the 
trust  fund  to  the  w^e  for  l^e  for  her  separate 
use  without  power  of  anticipation,  and  after  her 
death,  if  the  husband  should  survive  her  and 
should  ru>t  have  become  bankrupt  or  assigned  or 
incumbered  the  income,  to  pay  the  income  to  the 
hu^ndfor  life  or  untU  he  should  become  bank- 
rvpt  or  aetign  or  incumber  the  income,  teith 
rmumuUr  to  the  c&tUrro  or  other  issue  of  the 
marriage  as  the  husband  and  wife  jointly  or  the 
tUTVXvor  ef  Aem  should  by  deed  appoint,  wMJi 
remainder  tn  default  of  oppotniment  as  therein 
menttoned. 

In  1877  the  vnfe  died  intestate,  hotranj^  attained 
the  age  twmty-three  years,  leaving  tM  hws&and 
and  chree  tone  her  surviving. 

In  1897  the  hus&and  purported  to  appoint  two- 
thirds  of  the  trust  fund  in  favour  of  two  of  the 
sons,  and  at  the  same  time  surrendered  to  them 
his  life  interest  in  those  two-thirds. 

In  1898  a  receiving  order  was  made  against  the 
husband,  and  he  was  adjudicated  banJcrupt. 

In  1 899  the  testator's  widow  died,  and  the  fund 
accordingly  fell  into  possession  and  was  daimed 
by  the  official  receiver  ae  trustee  in  the  hufbond's 
bankruptcy. 

Seldt  that  there  was  nothttw  to  show  that  the 
eeUUment  ims  executed  teith  intent  to  delay  or 
defraud  ereditare;  and  that,  disregarding  the 
reetfoZ  and  treating  the  settlenunt  as  a  voluntary 
settlement,  it  toae  not  fravdulent  within  13  Etix. 
c.  6. 

Be  Pearson ;  Ex  parte  Stephens  (35  L.  T.  Sep. 
68 ;  3  Ch.  Div.  807)  diaappeoved. 

But  held  that,  with  regard  to  the  recital,  although 
not  sufficiently  definite  and  precise  to  create  an 
estoppel,  it  was  ae  against  the  settlor  and  any- 
htdy  elatmtnjr  under  him  evidence  of  a  parol 

(■)  Beportad  bj  E.  A.  Soutcbut.  Eaq.,  BuTtiter-«t-Lnw. 
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o^reemeni  before  marriage  betuwen  the  seMor 
and  his  intended  wife  that  such  a  settlement 
should  be  executed  as  was  in  fact  ezecuted,  and 
mu  sv^cient  to  satirfy  sect.  4  of  the  Statute  vf 
Frauds, 

Dedtion  of  Farwell,  J.  [85  L.  T.  Bep.  304)  reverved. 

Bt  his  will,  dated  the  26th  April  1871.  Henry 
Holland  deTiied  and  bequeathed  his  remdoary 
real  and  personal  estate  npon  trusts  for  tlifr 
ben^t  of  his  widow  for  life  and  hia  children 
after  her  decease,  sons  apou  attaining  the  a^  of 
twait7<<me  years  and  daaghters  upon  attamins 
that  age  or  marrying. 

The  testator  died  on  the  12th  Dec.  1871. 

On  the  27th  Aag.  1872  one  of  the  testator'a 
eight  children,  Charlotte  Fanny  Holland,  inter- 
married with  Isidore  HcWilluun  Boark^  ah» 
being  at  that  time  an  infant. 

On  the  8th  Feb.  1873  a  poat-nnptlal  settlsment 
was  exeonted  by  deed  made  between  laidoTfr 
Bonrke  and  Oharlotte  Faony  Bonrke  (still  aa 
infant)  of  the  first  part,  the  testator's  widow  and 
the  tmstees  of  his  will,  who  were  also  the  in&nts' 

rrdians,  of  the  second  part,  and  Henry  HoUand, 
M.  Boorl^  and  John  Aldwinckbh  as  tmstees 
of  the  settiament,  td  iiie  third  part. 

The  settlenient  oontamed  the  f oUowing  recital : 

Whereas  the  Mid  partus  bento  of  tba  flnt  part  intas- 
mairied  on  tiis  27th  day  of  Aognit  1872,  and  pieviooaly 
to  saeh  marxiagv  the  nid  Isidore  M.  Bonrke  agreed  t» 
maks  sBoh  sstUasMntoC  ths  fortansof  Uaiaidiril'e  as  is 
hewiBaft»  eontsined. 

And  the  indenture  witnessed  that,  in  parsimnoe 
of  snch  agreement  and  in  consideration  of  the 
marriage,  Isidore  M.  Bonrke  covenanted  for  him- 
self and  his  wife  with  ike  trustees  that  imme- 
diately upon  the  share  and  interest  of  and  in  the 
residuary  estate  and  effects  of  Henry  HoUand  to- 
which  the  husband  and  wife,  or  the  hnsbend  in 
her  rights  or  either  of  them  then  were  or  was  or 
thereuter  might  become  entitled,  should  become 
an  interest  in  poesession,  the  husband  and  wife^ 
or  the  BUrrivor  of  them,  and  all  other  necessary 
parties  would  assign  or  transfer  the  same  sham 
and  interest  and  every  part  thereof  unto  the 
tnutees  of  the  settlement  upon  the  tnuta  and 
subject  to  the  powers  and  provimons  therecrf. 

The  trasts  declared  by  the  settlement  were  to- 
pay  the  intereat,  dividsnda,  and  income  of  the 
tnut  fund  to  the  wife  for  lite  for  her  s^arate 
use  without  power  of  anti<upation,  and  after  her 
death  if  the  hnsbaad  should  snrvive  her,  and 
shall  not  be  outlawed,  or  have  been  or  beenne 
bankrupt,  or  have  made  or  make  any  arraaiganent 
by  way  of  lic^mdati(m,  composition,  or  otherwisfr 
with  ma  creditors,  and  should  not  have  assigned, 
charged,  or  incumbered,  or  attempted  or  affected 
to  assign,  charge,  or  incnmbeo-  the  interest^ 
dividends,  and  income,  or  any  part  thereof,  or 
have  done  or  suffered  anything  wherel^  the 
same  or  any  part  thereof  would  through  hia 
aot  or  d^nlt,  or  by  operation  or  process  of  law 
or  otherwise  if  belonging  absolutely  to  him  hare 
become  vested  in  or  payable  to  some  other  peratRL 
or  perscou  to  pay  the  interest.  diTidends.  and 
income  to  the  husband  during  his  life  or  until  he- 
should  be  outlawed  or  become  a  bwokro^  or 
make  any  arrangement  by  liquidation,  com- 
position, or  otherwise  with  his  creditors,  or 
should  assign,  ohai^.  or  incumber,  or  attempt  or 
affect  to  as^gn,  charge,  or  iiwiimber  tbaintaraett 

Digitized  by  LjOOglC 


Bf  HolLAHD;  QWMO  «.  HOLLAKD. 


Juw  21.  1902.] 


THE  LAW  TIMES. 


[^oi.  Lxxxvi.— 543 


O*.  or  Apf.]  Be  Hou^hd;  Guaa  «.  EoLuufO.  [Ot.  aw  App. 


^Uvidenda,  and  income,  or  acme  part  thmreof^  or 
«hould  do  or  suffer  aztTthing  whereby  the  same  or 
anj  part  thereof  would  tbrongh  faia  act  or  default, 
-or  bj  (^>eration  or  procesB  of  law  or  otherwise 
if  beutnging  abaolatelj  to  him  to  become  Tested  in 
or  paTaole  to  some  other  person  or  persons. 
And  after  the  death  of  the  wife  and  the  deter- 
mination of  the  trusts  in  favour  of  the  husband 
trusts  were  declared  for  the  benefit  of  all  or  such 
ot  the  children  or  other  issue  of  the  marriage  as 
the  hasband  and  wife  jointly,  or  the  snrriTor  of 
ihem,  sboold  by  deed  appoint,  with  remainder,  in 
^^nlt  of  appmntnLent,  to  all  and  every  the 
ohildren  of  the  marriage  who  should,  being  sons, 
attun  the  age  of  twQn^-one  years,  or  being 
daughters,  should  attain  that  age  or  marry  under 
that  we  with  the  ccmaent  of  their  guardians, 
in  equal  dunw,  with  tiie  usnal  hotchpot  olaiiBe. 

The  wife  died  intestate  in  1877,  having  attuned 
the  a«e  of  twenty-three  jears,  leaving  the  hnsband 
And  Hiree  sons  her  surviving.  ^ . 

The  j<nnt  power  of  appointment  wha  not  exer- 
<nsed. 

By  a  deed  dated  the  25th  Oct.  1897  the  hus- 
band purported  to  appoint,  in  exercise  of  the 
{rawer  contained  in  the  settlement,  two-thirds 
<jt  the  trust  fund  in  favour  of  two  of  the  sons, 
and  at  the  same  time  surrendered  to  tbem  his 
life  interest  in  those  two-thirds. 

The  husband  subsequently  became  huolvent, 
Gnd  on  ihe  18th  March  1898  he  was  adjndimted 
bankrupt,  tiie  offioal  reortver  being  appcrinted  fais 
tenetee. 

On  the  11th  Deo.  1899  the  testator's  widow  died 
sad  the  fund  siooordingly  fell  into  possesnon. 

Thereupon  the  tmsteee  of  the  will  of  the 
testator  took  out  an  oripnatong  summons  to 
bare  it  determined  to  whom  the  eighth  share  ot 
<3harlotte  Fanny  Bourke  was  payable— whether  it 
was  boond  by  the  settlement  or  belonged  to  the 
•(rficiAl  recover. 

^  The  summons  was  adjourned  into  court  and 

■came  on  to  be  heard  before  Farwell,  J.  on  the 

^        14th  March  1901,  when  his  Lordship  reserved 
judgment. 

I  On  the  21st  March  1901  his  Lordship  delivered 

a  written  judgment,  deciding  (85  L.  T.  Bep.  304) 
^  that  a  recital  of  an  ante.nuptial  parol  aurreement 
-  is  a  post-nuptial  settlement  was  not  suffioimt  to 
satisfy  sect  4  of  the  Statute  of  Frauds;  that 
1^  the  post-nuptial  settlement  was  therefore  volnn- 
^  tary  and  void  against  creditors ;  and  that,  though 
it  wonld  work  an  estoppel  against  the  husband,  it 
'  eonid  not  against  his  tonstee  in  bankmptoy. 
*  From  thf^  deeisicm  the  trustees  and  bene- 

^;       6oiarie8  under  the  aettlement  now  appealed. 

^-  Herbert  It^ed,  X.G.  and  Si.  John  Clerke  for  the 

,k       -appellants. — As  between  the  parties  to  the  settle- 

menb,  the  recital  of  the  ante-nuptial  parol  agree- 
^       uent  is  ffood  evidence  thereof,  and  a  sufficient 

memorandum  to  aatiafy  sect.  4  ot  the  Statute  of 

Frauds : 

,  Dwtdat  T.  DutenM,  I  Vcs.  Jna.  196,  at  p.  199 ; 

^  2COZ.285;  IB,  B.112; 

Codirington  t.  Ltndaay,  28  L.  T.  Bsp.  177 ;  L.  Bcp. 
^  8  Ch.  App.  578,  at  p.  588. 

The  retdtal  operatea  by  eatoppel,  and  the  partiea 
t<  eannot  deny  the  truth  of  the  recital,  and  that 
f  there  was  suoh  an  agreesaoit.  The  intention 
}(f  being  clearly  expreased,  the  partiea  were  bound 
^      to  do  all  thiqga  ueoeBsaxy  to  cany  it  into  affect 


In  specific  perfwmanoe  ot  that  agreement  the 
hnsMuad  was  bound  to  make  a  settlement : 

Tounjf  V.  Smith,  L.  Bep.  1  Eq.  ISO,  at  p.  184  ; 
Buekland  v.  Buckland,  82  L.  T.  Bsp.  759  ;  (1900) 
2Ch.  534. 

The  official  receiver  stands  in  the  shoes  ot  the 
bankrupt,  and  is  bound  by  all  his  equities.  He 
ia,  therefore,  estopped  from  denying  the  truth  of 
the  recital : 

Sarria  v.  Truman,  46  L.  T.  B^.  844 ;  9  Q.  B.  Div. 
264. 

It  is  admitted  that  the  settlement  rests  in  fieri, 
and  requires  the  consideration  of  marri^e  to 
support  it,  but  that  is  supplied  by  the  recital  of 
the  ante-nuptial  parol  agreement.  If  the  settle-  ' 
ment  is  binding  the  surrender  of  the  husband's 
life  interest  operated  as  a  forfeiture,  and  he  had 
no  interest  under  the  settlement  to  pass  to  the 
official  recover  : 

Be  Detmold ;  Detmold  v.  Detmold,  61  L.  T.  Bap. 
21 ;  40  Ch.  Dir.  585  ; 

Be  Brewer'9  Settlement ;  Morton  v.  Blackmore,  75 
h.  T.  B^.  177  ;  (1896)  2  Ch.  503. 

Then  as  to  whether  the  settlement  is  void  against 
creditors  because  it  is  a  volantary  settlement,  we 
submit  that  it  is  not  to  be  treated  as  voluntary  at 
all,  and  it  is  not  in  any  way  fnadnlent  against 
creditors  within  13  Eliz.  c  5.  A  settlement 
executed  after  matriage,  in  oon^deralicm  of  an 
intereab  ^ven  to  the  wtfe,  ia  not  finudulent 
against  the  creditors  ot  the  husband : 
Wheeler  v.  Caryl,  AmbU  121. 

It  would  have  been  impossible  to  sf^  at  the  date 
of  the  settlement  that  it  would  defeat  or  delay 
creditors  of  necessity,  and  if  it  was  not  void  in  its 
inception  events  cannot  make  it  void  afterwards. 
Farw^  J.  decided  this  case  mainly  upon  the 
authority  of  one  case,  which,  however,  is  not  of 
general  awUcation,  and  until  the  present  oaae 
had  never  been  actually  appUed : 

Be  PearMon  ;  ito  parte  Sttfhene,  85  L.  T.  Bep.  68 ; 
3  Ch.  Dir.  807. 

In  tJiat  case  the  husband  settled  his  own  property ; 
in  the  present  case  he  settled  his  wife's  ehoee  in 
action.  Thereisnocase,Bavei{ePears(m;  Ezparte 
Stephent  (ubi  sup.),  which  decides  that  a  defeasance 
clause  of  tlua  kind — the  iaiot  that  the  settlor's  inter- 
eat  ia  made  determinable  npon  bankruptcy—is 
sufficient  of  itself  to  render  the  settlement  fraudu- 
lent within  the  statute  of  ElisEabeth.  and  to  avoid 
the  whole  aettiement  [Oozens-Habdt,  L.J.— 
In  Me  Deimold;  Detmold  v.  Detmold  (u&t  tup.) 
North,  J.  appeared  *to  accept  Be  Pearton;  Ex 
parte  8tephm$  (u&t  tup.)  as  good  law.]  He  did 
not  apparently  think  it  necessary  to  consider 
that  part  ot  the  decision  in  Be  Pearson ;  Ex  parte 
Stephene  (u&t  tup.)  to  which  we  are  referring.  In 
Be  Deimold ;  Detmold  v.  Detmold  (ubi  eup.)  the 
decision  of  Knight  v.  Broum  (4  L.  T.  Bep.  206) 
was  referred  to.  [WiLLZAacs,  L. J.— It  does  not 
seem  to  me  that  Be  Detmold  ;  Detmold  v.  Detmold 
ubi  sup.)  assists  us  much.  It  turned  exclusively 
upon  the  difference  between  a  gift  over  in  the 
event  of  bankruptcy  and  a  gift  over  upon  volim- 
tary  alienation.]  It  turned  npon  the  phrase 
"until  he  ahall  beoome  bankrupt."  The  aivn- 
ment  was  that  it  made  the  ({if  t  over  invalid ;  rat 
it  was  decided  by  North,  J.  that  a  gift  over  of 
property  of  a  aettlor  upon  vdnntaiy  dienation,  or 
involuntary  alienation  by  prooeaa  ox  law,  bL^voor  . 
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of  a  parfdoalar  creditor  was  not  Toid.  The  prin- 
ciple established  with  regard  to  the  statute  of 
Elizabeth  is  that  the  court  must  look  at  all  the 
facts  and  most  conaider  all  the  circa  mstanoes  of 
the  case : 

Bm  parte  Marcar  ;  Be  Wi»e,  54  L.  T.  Bep.  720 ;  17 

Q.B.DiT.  290; 
Thompmn  r.  Webttar,  4  Drsw,  628. 

They  referred  also  to 

Biginbotham  t.  BoUnt,  19  y«s.  88  ;  13  B.     146  ; 
MacTdnttuh  T.  PcffOM,  72  L.  T.  Bap.  251 ;  (1895) 
1  Oh.  505; 

Jt<  aUlsVi  Mm  parte  /^flry,  75  L.  T.  Bep.  166  ; 
frmman  t.  Pop*,  23  L.  T.  Bep.  208;  L.  Bep. 

5  Cb.  App.  538  ; 
Ba  Lane-Fox;  En  parte  GimtMt,  83  L.  T.  Btp. 

176;  (1900)  a  Q.  a  508. 

Ufjolm,  E.O.  and  Alfiw^  Adanu  for  the  respon- 
dent the  official  receiver. — [Williams,  L.J.— 
Will  you  deal  in  the  first  place  with  the  point 
aridnip  on  Ite  Pcareon ;  Me  parte  Stephen*  {uH 
s«p.).]^  If  we  are  right  in  saying  that  uiis  sebtle- 
ment  is  a  purely  voluntary  deed,  it  is  unneces- 
sary to  go  on  to  show  that  it  is  void  under  the 
statute  of  Elizabeth.  But  in  Be  Peareon ;  Ex  parte 
Stephene  {ubi  eup.)  the  facts  were  these :  In  1858 
a  man  who  was  not  then  engaged  in  trade,  and 
who  owed  no  debts,  made  a  voluntary  settlement 
of  a  fund  which  he  possessed,  thereby  giving  him- 
self a  life  estate  determinable  on  bankruptcy, 
then  a  life  estate  to  his  wife  for  her  separate  use, 
then  trusts  for  his  children,  and  an  ultimate 
remainder  to  the  settlor.  In  1873  he  for  the  first 
time  became  eiuaged  in  trade.  Tn  1876  he  was 
adjn^oated  baumpt.  It  wae  decided  hj  Ibcon, 
O.J.  tliat  the  ■etUement  was  void  tn  iofo  as 
i^Cainst  thetnutee  in  bankmptOT.  Thereforo  we 
submit  that,  as  Farwell,  J.  decided,  the  covenant 
is  void  as  b^ng  a  fraudulent  convevance  or 
alienatiim  witiiin  the  statute  of  Elizabeth.  Quite 
apart  from  Be  Pearson ;  Ex  parte  Btephent  (u&t 
sup.),  however,  it  is  of  the  utmost  importance  for 
the  appellants  to  establish  that  a  settlement,  not 
made  in  contemplation  of  mai'ria^e,  but  after 
marriage,  cannot  be  invalidated  agamst  a  trustee 
in  bankmptoy  merely  because  there  has  been 
inserted  therein  the  recital  of  an  ante-nuptial 
parol  ^;reement  to  execnte  a  settiement.  We  say 
that  a  voluntary  covenant  to  settle  does  not 
bind  the  officisl  receiver ;  and  that  therefore  the 
only  right  of  the  trustees  and  beneficiaries  under 
the  settlement  is  to  come  in  and  prove  with  the 
other  creditors : 

Mackay  v.  Douglat,  L.  Bap.  14  Eq.  106. 

The  case  of  Be  Deimold ;  Detmold  v,  Detmold 
(ubi  tup.),  and  that  class  of  authority,  including 
Higinhotham  v.  Holme  (u&{  aup.),  were  all  cases 
of  marria^  settlements.  The  court  always  looks 
at  a  mamage  settlement  in  a  different  way  from 
that  in  which  it  considers  a  post-nuptial  settle- 
ment. The.  interests  of  unborn  children  have  to 
be  guarded.  In  one  rase  the  children  supply  a 
oonsideration  for  the  settlement;  in  the  other 
they  do  not  [Wiluams,  L.J.— Whatever  our 
view  may  be  npon  thia  point  we  must  hear  you 
nponiheotber.T  Is  this  a  volnntaty  deed  or  not  P 
Tnat  ie  what  t£e  court  has  to  determine.  As  to 
this  p(nnt,  we  say  that  notwithstanding  the  recital, 
even  assuming  that  the  settlement  is  not  franda- 
lent  within  the  statute  of  Elizabeth,  ^et  it  is  a 
tolnntaiy  deed.  It  does  not  peas  the  interest  in 
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the  fund.  It  rests  tn  fieri^  and  the  oourb  woold 
not  grant  specific  performance  of  the  covenant; 
whi^  does  not  do  what  a  covenant  baaed  upon 
valuable  consideration  would  do  : 

EUieon  v.  EOieon,  6  Yss.  65S ;  6  B.  B.  19. 
[Williams,  LJT. — fon  are  arguing  npon  the 
assumption  that  this  settlement  is  a  volnntarj' 
deed.  Ton  had  better  first  ai^e  the  pdnt 
wheUier  or  not  it  is  a  voluntary  deed-j  We 
submit  that  it  is  a  voluntary  deed,  and  not 
founded  on  the  ooiuideration  oZ  marrii^[e,  firatr 
because  there  is  no  evidenoe  which  affects  the 
official  receiver  as  to  there  being  a  marriage ;  and, 
secondly,  because  there  is  no  memorandum  in 
writing  of  the  alleged  agreement  to  execate  a 
settlement  sufficient  to  satisfy  sect.  4  of  tbe 
Statute  of  Frauds.  If  Mtiier  of  those  amtn- 
tions  is  right,  then  this  is  a  vtdnntary  daei. 
The  priiunple  at  estoppel  oaght  not  to  b& 
applied.  But  whether  by  estoppel  or  othmrist^ 
the  recital  cannot  bind  the  official  receiver : 

Battenibee  v.  FarringtoK,  1  Smntt.  106.  «t  p.  lU  t 

18  B.  B.  82  t 
OAwmi  ^tOdinif  BotAdy  v.  fi^mahion,  68  L  T. 

Bep.  125;  (1893)  1  Ch.  I. 

[Williams,  L.J.— The  case  of  BaUerAee  v, 
Farrinaton  {vJn  aup.)  seems  to  be  rather  an 
authority  against  yoa  so  far  as  it  goes.]  We 
were  raying  upon  pawagee  in  the  jadgoHnb 
Although  weoan  refer  to  no  direct  anthnity,  yet  it 
depends;  we  submit,  npon  the  polity  of  the  bank- 
ruptcy law  that  such  a  covenant  as  in  the 
present  oase  oannot  be  supported.  [Williams, 
L.  J. — Then  yon  are  asking  na  to  invent  a  poU^» 
which  we  must  be  oaief  u  about  dmng.]  The 
effect  of  recitals  in  a  settiement  was  convdmd 
in 

Kevan  v.  Craw/ord,  6  Ch.  Div.  29. 

Our  propoutions  are,  first,  that  there  is  no  eridooe 
of  an  agreement  to  settle  and  tiiat  thereftne  the 
court  cannot  enforce  it;  and,  secondly,  that  in 
the  oase  of  a  marriage  consideration  you  cannot 
have  a  good  memorandum  after  the  marriage  it- 
celebrated.  Notwithstanding  the  ^tnm  in 
Bundae  v.  Dutem  (u&t  aup.)  the  mere  recital  in 
a  post-nuptial  settlement  of  an  ante-nnptial 
agreement  is  not  sufficient ;  and,  therefore,  ths 
post-nuptial  settlement  must  be  treated  as  ids^ 
tary  and  cannot  bind  creditors : 

Spurgeon  v.  CoUier,  1  Eden  55,  at  p.  61 ; 

Warden  v.  Jonee,  2  Ds  Q.  &  J.  76,  at  p.  85; 

BanddU  v.  Morgan,  12  Yas.  67;  8  B.  B.  389; 

TromUr.  SHenton,  88  L. T.  Bep.  360  ;  8Ck.  Din. 
818,  at  pp.  324,  326 ; 

Sagdan  on  Powen,  8ik  edit,  p.  647 ; 

Hodyaon  v.  Hutcheneon,  5  Vis.  Abr.  523,  pi-  36 ; 

MmtactUe  v.  Mamoell,  1  Strang  236 ;  Pteo.  Ch. 
526 ;  1  Eq.  Cas.  Abr.  19,  pL  4  ;  IF.  Wms.  618 ; 

Taylor  V.  Beech,  1  Yea.  Sen.  297  ; 

BarJeworlK  v.  Toung,  4  Draw,  1,  12  ; 

De  Baa  v.  Thomaon.  3  Bsav.  460 ; 

fiammsralav  v.  De  Bail,  12  01.  &  F.  45,  61  n..  64  n. ; 

Laetenee  v.  TUmtg,  1  Mae.  A  Q,  SSI,  at  p.  571. 
[Williaks,  L.J.  leferred  to  Bird  v.  Blom  (2 
Vent  361)  and  Moore  v.  Sort  (1  Tern.  110).]  The 
case  of  DwndoB  v.  IhUetu  (uH  mp.)  does  not 
show  that  a  deed  of  tills  kind  is  not  volnntarj- 
Non  constat  because  a  deed  ia  voluntary  it  u 
fraudulent  within  the  statute  of  Elizabeth. 
Lord  Thnrlow  in  that  case  waa  considering 
whether  the  aettlenkent  there  was  fraadoknt 
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'within  the  statute  of  Elizabeth.  Under  th&t 
•tntnte  it  is  not  neoessarj  to  show  that  there  was 
an  actual  intention  to  delay  or  de£raad  creditors, 
but  it  ia  enough  if  tlie  aettlwneoit  ia  ahown  to  be 
•of  such  a  nature  as  to  necesaarily  do  ao: 

.FrMtMn  T.  Pope  {vbi  mip.). 

The  fact  that  the  Bettlor'a  interest  is  made  deter, 
zninable  on  bankmptoy  ia  anffioient  in  itaelf  to 
render  the  aetUement  fraadalent  within  the 
statute : 

Be  Ptanon;  S»  parte  Sttphtns  (vhi  tup.)* 

f;WiLLiAH8,  L.J.— The  mere  fact  that  a  settle- 
znent  is  voluntaiy  does  not,  standing  alone,  bring 
it  within  the  statute  ot  Elizabeth.  Tou  must 
fihow  something  elae,  ^thongh  it  is  one  of  the 
points  to  be  tsken  into  consideration.]  Then  we 
•maj  that,  looking  at  the  reoit&l  in  this  settlement, 
it  does  not  comply  witb  sect.  4  of  the  Statute  of 
Frands.  It  does  not  gire  the  name  of  the  parties 
to  the  agreement.  It  dora  not  state  the  oon- 
«identioa  and  it  doea  not  oontain  the  whole 
agreement.  It  ia  not  therefore  a  good  mamo> 
randum  to  satisfy  the  pronsiona  of  that  section. 

CozensSardy  for  the  respondents,  (he  trustees 
of  the  will. 

8i.  John  Gierke,  in  reply,  referred  to 

Mti7  on  VoliuitK7  Settlements,  p.  68  ; 
Montsfion  v.  BOtmu,  L.  B«p.  1  Eq.  171. 

Cht.  adv.  mdi, 

AprU  29.— The  fi^wing  written  jaclgmaita 
were  delivered : 

Williams,  L.J. — The  facts  of  this  case  are 
tiias  stated  by  Farwell,  J.  in  his  judgment :  [His 
Lordship  read  them,  and  continued  Q  The  innd 
is  claimed  by  the  trustees  and  beneficiaries  under 
the  settlement  of  the  8th  Feb.  1873,  and  their 
claim  is  resisted  by  the  ofKoial  reoeiTer,  as  trustee 
ot  Imdore  Boorke.  It  is  concectod  by  counsel  for 
the  trustees  and  benefioiariee  that  the  settlement 
nata  in  fieri,  and  oaanot  be  enforced  unless  it 
can  be  supported  by  the  consideration  of  marriage, 
and  he  relies  on  the  rental  of  aa  ante-nopbal 
contract.  Now,  aa  I  understand,  the  offltnal 
reoeiTer  ahapea  his  case  in  two  wa^.  First  he 
eaya  titat  the  oonenant  is  Twd  as  bemg  a  fraudu- 
lent conveyance  or  alienation  within  the  statute 
13  EUz.  c.  6 ;  secondly,  he  says  that,  even  assuming 
that  the  settlement  is  not  fraudulent  within  the 
statute,  yet  the  settlement  is  a  voluntary  settle- 
'  ment  resting  in  fisri  of  which  a  court  of  equity 
would  not  grant  specific  performance,  and  that, 
therefore,  the  only  nght  of  the  trustees  and  bene- 
ficiaries under  the  marriage  settlement  is  to 
come  in  and  prove  with  the  other  creditors.  Kow, 
aa  to  the  first  point,  Farwell,  J.  has  decided,  on 
the  authority  of  the  case  of  Be  Fearean ;  Ex  parte 
8iepkvM  (35  L.  T.  68;  3  Oh.  Div.  807), 

that,  having  regard  to  the  tu/t  (hat  Ur.  Isidore 
Bourke  was  at  the  date  of  the  exeontbai-  of  the 
poat-nnptial  settlement  entttied  jwn  mariH  (o  (he 
pnmerty  the  subject  of  the  settlement,  the^  fact 
that  the  settlemirait  contains  a  clause  providing 
(hat  his  benefldal  interest  should  continue  nntu 
he  should  become  bankrupt  or  assign  or  attempt 
orafEectto  aasign  is  conclusive  to  make  the  settle- 
ment fraadalent  within  the  statute  of  Elizabeth.  I 
i^ree  that  this  is  the  effect  of  the  decision  in  the 
case  of  Be  Pearaon  (u&i  tup.),  and  the  court's 
deciuon  bound  Farwell,  J.,  bat  (he  de(usi(m  does 


not  bind  us,  and  I  shall  ther^ore  consider  whether 
or  not  it  is  right.  I  do  not  think  that  the  decision 
in  Be  Peareon  (ubi  eup.)  is  right  I  think  that  in 
each  case  you  must  look  at  the  whole  of  the 
oircumstaucea  snrroonding  (he  ezeoation  of  the 
conveyance,  and  (ben  aak  yoaraelf  the  qoeation 
whether  the  oonveyanoe  was  in  &o(  exeonted 
with  the  intent  to  defeat  and  delay  credKora ; 
{Sxpart«  Mmvert  Be  Wiee,  54  L.  T.  Bep.  720; 
17  Q.  B.  Div.  290).  In  my  judgment  in  the 
present  case  one  ought  not  on  the  evidence  before 
us  (even  excdnding  the  recital  of  the  ante<nnptial 
promise)  to  find  such  intent.  The  property  the 
subject  of  the  settlement  had  been  reversionary 
property  in  the  right  of  the  wife,  and  onl^  came 
to  the  husband  in  ner  right.  Under  these  circum- 
stances  it  was  right  and  proper  that  the  husband 
should  make  some  settlement,  and  the  settle- 
ment which  he  in  fact  did  make  seems  to  me  to 
have  been  a  right  and  proper  settlement  for  the 
husband  to  make  of  property  coming  to  him  in  the 
right  of  his  wife,  provided  only  he  was  not  a(  the 
time  of  the  execution  of  the  settlement  nnable  to 
pay  his  oraditors  or  oontem^ting,  entering  upon, 
or  continuing  in  a  business  of  anon  a  speculative 
nature  as  to  be  likely  to  land  him  in  finaaoial 
ttnbarrasamenta.  In  the  present  oase  (he  sditle- 
ment  gives  to  the  wife  a  first  life  interest,  and 
then  to  the  husband  if  he  survives  the  wife,  but 
not  otiierwise,  a  life  interest  until  he  should 
become  bankrupt  or  shonld  ass^  or  incumber  or 
attempt  to  assign  or  incumber  his  life  interest, 
and  after  the  failure  and  determination  of  the 
trusts  declared  in  favour  of  tiie  husband,  the 
trustees  were  to  stand  possessed  of  the  (rust 
premises  in  trust  for  the  children  aa  the  parents 
or  their  survivor  mi^ht  appoint.  I  cannot  draw 
the  inference  that  this  settlement  was  fraudulent, 
or  made  mth  intent  to  defeat  or  delay  creditoiB,  in 
the  absence  of  evidence  of  either  indel^ednesa  by 
the  husband  at  (he  dateof  thesettlaiilflat  or  of  an 
intention  by  the  hoaband  at'  (he  date  ot  (he 
settlement  to  enter  upon  a  speealattve  bnainass 
likely  to  result  in  insolvency.  There  is  no  anch 
evidence,  and  I  have  no  reason  to  doubt  but  that 
as  a  fact  the  husband  had  no  intention  of  defeating 
or  delaying  creditors,  but  only  intended  to  reserva 
to  himselx  out  of  the  property  coming  to  him  in 
the  right  of  his  wife  such  an  interest  as  after  her 
death  he  could  receive  without  prejudice  to  the 
welfare  nf  her  children;  as  long  as  he  could 
so  receive  it  he  was  to  do  so,  out  no  longer. 
Suppose  that  the  husband,  being  perfectij  solvent, 
and  not  contemplatii^  a  speoumtive  business,  had 
settled  the  whole  of  his  prwerty  coming  to  him 
in  the  right  of  his  wife  on  nia  wife  for  life,  and 
after  her  death,  in  trust  for  the  children,  would 
it  have  been  possible  to  have  drawn  the  inference 
that  such  a  settlement  was  intended  to  defeat 
and  delay  oreditora  f  If  not,  why  is  one  to  infer 
traad  because  ilie  husband  g^vea  himself  a  Ufa 
interaat  so  long  as  he  can  receive  (he  uuxnne  of 
(he  money  coming  (o  him  in  right  of  (he  mother, 
without  prejudice  (o  the  welfare  of  hep  children  P 
I  decline  to  draw  any  such  inference.  The  oase 
of  Montejiore  v.  Behrmu  (L.  Bep.  I  'E^.  171). 
although  it  differs  from  the  present  case  in  (hat 
the  wi^'s  property  was  in  possession  aqd  not  in 
reversion,  is  yet  an  authority  that  the  settiement 
b^  the  husband  of  property  coming  to  him  in 
nght  of  his  wife  is  not  made  fraudulent  by  a 
clause  making  the  husband's  life  estate  there- 
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nnder  detennmablA  on  his  bankraptoy.  It 
seems  to  me  tiiat  the  case  of  MidtUeeomhe  t. 
MarUno  (2  Atk.  318}  soea  far  to  show  that  in  the 
trillion  of  Lord  Hardwioke  a  post-nuptial  eettle- 
irant  by  a  husband  ol  poperty  coming  to  bim  in 
r^ht  m  his  wife  is,pnmdfacUf  good  where  there 
is  no  proof  of  his  h&ng  indebted  at  the  time,  and 
is  npon  such  conrideration  as  to  prerail  against 
creutore,  and  it  is  to  be  observed  that  the  aettle- 
ment  was  held  not  to  be  fraudulent  witiiin  the 
neaxdng  of  13  EUz.,  although  it  contained  a 
proviso  empowering  the  trustee  to  lend  a  port  or 
the  whole  to  the  husband.  The  trustee  lent  the 
husband  the  whole,  and  fourteen  months  after  he 
became  a  bankrupt.  The  trustee  bronght  his 
bill  to  be  admitted  a  creditor,  Lord  Harawicke 
decreed  be  should  come  in  as  a  creditor  under  tiie 
oommission  for  the  money  he  paid  to  the 
husband.  If  the  money  settled  had  not  come  to 
the  hneband  in  the  right  ot  bis  wife  I  cannot 
bat  think  Hut  the  decision  would  have  been 
diffomit.  Lord  Hardwicke  distinotly  foonds  hie 
dedsion  on  the  money  having  OMne  to  the  hneband 
in  right  of  lus  wife,  and  on  the  deed  doing  no 
more  than  the  court  would  have  dcme  in  a  caee 
where  the  husband  had  no  estate  of  his  own  to 
settle.  ISoyr,  as  to  the  other  points — viz.,  as  to 
the  Sttttnte  of  Frauds,  and  the  effect,  if  any,  of 
the  recital  in  the  deed  of  the  ante-nuptial  con- 
tract, which  recital  runs  thus :  "  And  whereas  the 
said  partieB  hereto  of  the  first  part,  intermarried 
on  the  27th  Aug.  1872,  and  previously  to  such 
marriage  the  siud  Isidore  M.  Bonrke  agreed  to 
make  saoh  settlement  of  the  fortune  of  hia  said 
wife  as  is  hereinafter  contained."  I  propose  as 
there  seema  to  be  some  little  conflict  in  the 
anthorities,  or  rather  the  diota,  to  examine  the 
reason  of  the  matter.  It  will  be  observed  that 
the  hnebaad  and  the  wife,  still  being  an  infant, 
the  motiier  ei  the  in&nt»  the  guardians  of  the 
in&nt,  and  tim>  tmsteeft-oue  ot  whom,  1 
think,  was  an  executor  of  the  fatW's  will- 
are  all  parties  to  the  settlement,  John  Brown 
beii^  one  of  the  trustees  under  the  taUuar's 
wilL  The  recital  in  the  deed  of  the  ante- 
nuptial omtraot,  it  is  true,  only  recites  tlie  ante- 
nuptial ^reemmt,  and  does  not  in  terms  state 
who  were  the  paiiieB  to  the  agreement,  but  I 
think  that  it  means,  npon  a  reasonable  construc- 
tion, agreed  with  Miss  Holland  and  her  gnar- 
dians :  (see  Codrington  t.  Lindiay,  28  L.  T.  Rep. 
177  i  L.  Hep.  8  Ch.  App.  578).  Now,  if  this  la 
the  parol  agreement  recited,  the  recital,  if  con- 
tained in  a  wrif^n^  outeide  the  deed  of  settlement, 
would  be  a  suffiaent  writing  to  satisfy  the  4th 
section  of  the  Statute  of  Frauds.  But  it  is  said 
that  the  recital  in  the  settlement  is  not  enough 
to  satisfy  the  statote.  I  confess  I  cannot  nndm- 
stand  this.  The  ledtal  is  not  tiie  wreement  to 
settle,  it  is  evidence  of  a  fact,  and  thM  iut  is  an 
agreement  made  anteoedently  to  the  marriage, 
^vpoae  ttie  settlement  had  contuned  no  remtiU. 
and  the  trostees  had  brought  an  action  f  specific 
performance  and  had  allied  that  the  ag^nement 
to  oiforoe  which  t^ey  were  brinj^x^jf  their  action 
was  an  agreement  made  in  pursnanoe  of  an 
antecedent  agreement,  it  would  hare  been  suffi- 
cient if  the  plsintiff  h&d  produced  at  the  trial  a 
memorandum  in  writing  of  the  contract  signed 
by  the  part^  to  be  charged  therewith,  though 
none  existed  at  the  time  of  making  the  con- 
tract* provided  only  it  must  have  been  a  memo* 
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random  u^ned  b^ore   the  commencement  of 
the   aoticm.      The   Statute   of   Frauds  does- 
not  deal  with  the  validity  of  agreements  (Aldeno%- 
T.  Mdddiaon.  48  L.  T.  Bep.  303  ;  8  App.  Caa. 
467),  but  only  with  the  evidence  to  prove  th» 
agreement  requiring  that  the  agreement  sh^  be 
evidenced  by  a  writing  signed  by  the  party 
thereto  against  whom  the  action  is  sought  to  tie 
enforced.  There  is  no  difference  as  far  as  I 
know  b^ween  an  agreement  in  consideration  ot 
marriage  and  any  other  agreement  witliin  tlie 
4th  section  of  the  Statute  of  Frauds.   It  cannot 
be  doubted  but  Uiat  if  there  were  a  parol  agree- 
meat  to  answer  the  debt,  defanlt,  or  miscarriage 
of  another,  and  an  action  were  brought  on  auf^ 
agreement,  and  the  plaintiif  product  a  memo- 
randum of  the  agreement  signed  by  the  defendant 
juat  before  action  brought,  the  plaintiff  woold 
succeed.    It  is  argued  that  the  claim  of  the 
beneficiaries  in  this  oase^  which  is  in  effect  for 
specific  performance  of  a  contract  to  convey  pio> 
perty,  could  only  be  raforoed  if  there  were  aa 
ante-nuptial  otmtcaot  in  consldaration  of  a  f  ntitfe 
marri^e,  and  tliat  apart  from  the  proof  of 
existoice  of  such  a  contract  tiie  eettiement  would 
be  a  voluntary  settlement,  not  enforceable  by  an 
action  for  specific  performance.    This  is  trae, 
and  it  is  also  true  that  the  Statute  of  Fraada 
requires  that  such  ante-nuptial  contract  should  be 
evidenced  by  writing.    The  eettiement  apart 
from  the  recital  is  only  evidence  of  a  post-nuptial 
contraqt-    But  I  cannot  understand  why  the 
statute  is  not  satisfied  by  the  recitaL  Suppose 
the  recital  had  been  contained  in  a  separate 
document,  executed  after  marriage,  but  before 
tbe  execution  of  the  settiemeut,  snraly  tiie  statute 
would  have  been  satisfied,  and  specific  perform- 
ance  of  the  settlement  could  not  have  been  refused 
on  the  ground  that  there  was  no  proof  of  the  ante- 
nuptial oontraot  satisfying  the  reqoiremeuta  of 
the  Statute  of  Frands.  Can  it  make  any  diffar- 
enoe  tliat  the  redtal,  which  is  the  memorandum 
satiafying  the  statute,  is  contained  in  the  settie- 
meut itself  P   I  think  not.   The  real  foundation 
of  such  an  objection  would  not  be  tbe  want  of 
eridenoe  within  the  statute*  but  an  objection  to 
the  wMght  of  the  evidence  as  bong  tiie  aort  oC 
eridenoe   easily   manufactured   by  fraadnlent 
persona  wishing  to  defeat  creditors.   Upon  the 
reason  of  the  t^ii^  I  think  the  recital  ^ta  over  any 
objection  based  on  the  Statute  of  Frauds,  and  1 
do  not  conceive  that  we  can  give  any  effect  to  the 
argument  that  it  would  be  to  open  a  door  to 
frauds  on  creditors  to  give  tiiis  efl^t  to  a  recital 
of  an  ante-nuptial  agreement.  No  doubt  the  fact 
that  the  agreement  is  first  menticmed  in  a  recital 
in  a  post-nuptial  agreement  is  an  eleoient  to  be 
taken  into  conuderation  in  ooimdering  vrhether 
tiM  deed  is  frandnlent,  and,  coupled  with  oUier 
circumstanees,  it  may  prove  the  fraud,  but  this  te 
my  mind  does  not  tonoh  the  qoeBti<m  on  the 
Statute  of  Frauds.  In.  my  judf^ment,  the  court 
ought  not  to  aay  that  a  post-nuptial  agreement  ia 
T<unntaiy  if  tliere  is  written  eridenoe  sufficient 
to  Batisfy  the  Statute  of  Frauds  of  an  ante-nuptial 
agreement  having  been  made  for  a  good  oonsideia- 
twn  before  the  marriage  and  in  consideration  of 
the  marriage,  and  this,  in  my  opinion,  is  the  case 
here,  the  only  difficulty  beiz^  on  the  question 
whether  the  agreement  acknowledged  by  the 
i-edtaJ  sufficiently  indicates  tiie  j^ties  to  the 
agreement,  which,  however,  I  think  it  does. 
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HaTin^  thtis  dealt  with  the  qnestiott  apart  from 
•anthontj,  I  will  now  deal  with  the  authorities. 
Z'arwell,  J.  calls  attration  in  his  judgment  to 
tihree  cases  which,  in  his  opinion,  show  that  the 
-decision  of  Kindersley,  V.C.  in  BarJnoorth  t. 
Toung  (4  Drew,  1) — ^which  is  a  ^reot  authority 
that  a  memorandom,  though  written  after  the 
marriage,  stating  an  ante-nnptial  agreement, 
is  a  sufficient  memorandum  within  sect.  4 
of  the  Statute  of  Fraads — cannot  be  sup- 
ported. The  three  cases  to  which  the  learned 
judge  refers  are  Spurgeon  v.  CoUier  (1  Edeoi, 
■£5),  Warden  r.  Jtme$  (2  De  G.  &  J.  76),  and 
:2VommZI  t.  8h«nton  (38  L.  T.  Bep.  360  ;  8  Oh. 
Div.  318).  How,  with  regard  to  the  case  of 
^(ptifwon  T.  CeXtier  (tibi  sup.).  Ziord  Keeper 
^orthington  came  to  the  conoliuion  that  the 
proof  of  a  parol  promise  before  marriage  failed, 
■and  the  opinion  expressed  by  the  Lord  Keeper 
tiiat  even  if  such  promise  had  been  proved  to  hare 
•existed  it  would  not  have  aupportea  a  settlement 
made  after  marri^^.  was  not  necessary  for  the 
^ecimon  of  the  case.  The  case  had  notmng  to  do 
'with  the  creditors,  the  plaintiff  was  not  claiming 
through  Collier,  but  against  him,  and  the  question 
was  whether  the  rights  of  the  plaintiff  against 
Oollier  in  respect  of  the  Hillingdon  estate  were  to 
be  defeated  by  an  alleged  purchase  for  value  by 
some  defendants  oamed  Alston,  to  whom  Collier 
purported  to  convey  in  consideration  of  marriage. 
TThere  was  no  recital  of  an  ante-nuptial  agreement, 
-and  the  court  held  that  the  attempted  proof  of 
■an  ante-nuptial  agreement  fwled  in  fact,  and  con- 
■aeqnently  that  the  deed  was  voluntary.  The 
recital  would  not  even  have  been  eridenoe  against 
Ibe  plaintiff.  Kext  comes  the  case  of  Women  t. 
■Jones  (u&t  $up,).  That  case  does  not  seem  to  me 
to  be  an  authority  for  the  general  proposition 
that  a  post-nuptial  settlement  reciting  that  it  was 
made  in  pursuance  of  an  ante-nuptial  agreement 
-cannot  be  good.  In  the  first  place,  in  Warden  v. 
Jones  {vhi  mp.)  there  was  no  recitel  of  such  an 
ante-nuptial  agreement,  and  although  Lord  Cran- 
worth  may  have  expressed  the  opiidon  that, 
assuming  the  existence  of  an  antecedent  parol 
-agreement,  it  was  not  sufficient  to  satisfy  the 
statute  BO  as  to  give  consideration  to  the  settle- 
ment made  after  the  marriage  in  porsuance  of 
such  agreement,  this  is  a  very  different  thing 
€nnn  deciding  that  the  settlameait  would  have 
been  void  uainet  creditors  if  it  had  ooutuned 
■such  a  reoitaL  As  to  this  Lord  Granwmth  only 
-says :  "  I  incline  to  think  that  even  if  this  eettle- 
ment  had  contained  a  statement  that  it  was  ma^ 
an  pnnoanoe  oi  a  preWous  ante-nuptial  parol 
■agreement,  I  should  stiU  have  considered  it,  as  I 
now  consider  it,  void  as  against  creditors."  It 
will  be  observed  that  in  Warden  v.  Jones  fu&i  sup.) 
the  ciroumstances  of  the  husband  at  the  date  cf 
the  settlement  of  the  wife's  property  were  such  as 
to  afford  cogent  evidence  that  he  in  fact  executed 
the  settlement  with  the  intent  to  defeat  and  delay 
creditors.  Next,  as  to  the  case  of  Trovoell  v. 
ShenUm  {uhi  ntp.).  This  was  a  case  in  which  it 
was  held  that  an  ante-nuptial  agreement  by  an 
infant  is  not  sufficient  to  take  a  post-nuptial 
settlement  in  which  no  reference  is  made  to 
ante-nuptial  agreement  out  of  the  operation  <A 
27  Eliz.  c.  4,  and  that  such  {Ktst-nnptial  settle- 
ment was  therefore  void  against  a  anbeeqnwt 
purchaser  for  value.  No  doubt  in  that  case  Sir 
George  Jessel,  MJC.  does  ezpress  bis  opinitm 
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that  Lord  Cranworth  was  right  when  he  stud  in 
Warden  v.  Jones  [vhi  sup.),  referring  to  a  dedaion 
of  Lord  Thurlow — Dundas  v.  Dutens  (1  Ves.  Jun. 
196 ;  2  Cox  235 ;  1  B.  B.  112)— that  a  post-nuptial 
settlement  wherein  the  parties  recited  an  agree- 
ment before  marriage  is  not  within  the  statute. 
He  said:  "On  that  decision  I  will  only  remark 
that  if  it  be  a  correct  view  of  the  law,  tne  whole 
policy  of  the  statute  is  defeated.  It  cannot 
be  enough  merely  to  say  in  writing  that 
there  was  such  a  previous  parol  agreement; 
it  must  be  proved  that  there  was  such  an 
wreemmt,  and  to  let  in  such  proof  is  predsely 
wut  the  statute  -meant  to  forbid."  It  wiu 
be  observed  that  the  obaervaticnia  of  Sir  Qecnse 
Jesael  vere  not  neoesaary  to  the  deoiaion  of  the 
case.  The  case  was  really  decided  on  Lord 
Teuterdsn's  Act  and  not  on  the  Statute  of 
Frauds,  and  the  result  was  that  there  being  no 
ratification  in  writing  of  the  promise  made 
dnring  in&noy  the  conveyance  purporting  to  be 
made  in  pursuance  of  that  promise  was  volun- 
tary and  void  under  27  Eliz.  against  a  subsequent 
purchaser.  Against  the  authorities  which  I  nave  . 
been  discussing  there  is  the  positive  decision  of 
Kindersley.V.O-in  Jarfcujor(fcv.  Foun^  (4Drew,l). 
The  diotnm  of  Turner,  L..T.  in  Sureome  v.  Pinniger 
(3  De  G.  M.  &  G.  571) :  "  But  it  haa  been  held  in 
many  cases  that  if  there  be  a  written  promise  after 
marriage  in  pursuance  of  a  parol  agreement 
before  marriage  this  takes  the  case  out  of  the 
statute."  Moreover,  tiiere  is  the  opiniou  of  Lord 
Cottenham  in  his  judgment  in  Mammersley  t. 
De  Beil,  when  that  case  was  befcoe  him  as  Lord 
Ohanoellor,  which  judfratmt  is  set  oat  in  the  mtei 
to  HammersUy  v.  De  Beil  in  12  01.  &  F.  45,  at 
pp.  61,  62.  Lord  Cottenham  san:  "I  am  aware 
that  in  Eandcdl  v.  Morgan  (12  Tea.  67 ;  8  B.  B. 
289),  Sir  W.  Grant  suggests  a  doubt  whether  a 
written  promise  after  marriage  to  perform  a 
parol  agreement  made  before  could  be  enforced, 
but  in  Hodgson  v.  Hutchenson  ^5  Yin.  Abr.  522, 

SL  36),  Taylor  v.  Beech  {1  Yes.  Sen.  297),  and 
fontacute  v.  Maxwell  (1  Stnulge,  236)  it  was  held 
that  such  a  subsequent  written  promise  would  be 
binding  witiiin  the  statute."  It  does  not  seem  to 
me  that  anything  which  was  said  by  Lord 
Cottenham  in  Lassenee  v.  Tiemey  (1  Mac.  &  G. 
551)  as  to  the  grounds  of  his  decision  in  Sam- 
merti^  v.  De  BeU  (u&t  tup.)  can  get  rid  of  what 
he  said  as  a  diotam  in  which  he  deliberatelj 
differed  from  Sir  W.  Grant's  doabt  in  Bandedl  v. 
Morgan  (12  Yes.  67.  at  p.  73).  It  is  to  be  obeerved 
that  in  Uie  House  of  Lords  counsel  abandimed 
the  Statute  ol  Frauds  point.  In  my  judgment 
the  balance  of  authority  as  well  as  reason  supports 
the  view  of  Kindersley,  Y.C.  in  SarJctportk  v. 
Young  (ubi  sup.).  In  my  judgment  the  settle- 
ment must  in  this  case  prevail  against  the  offidal 
receiver  representing  the  creditors  of  Mr.  Isidore  b 
Bourke.  First,  because  even  though  the  settle- 
ment be  treated  as  a  voluntary  post-nuptial 
settlement  as  against  the  offidal  receiver  claiming 
under  the  statute  of  13  Eliz.,  yet  the  circum- 
stances of  Dr.  Bourke  at  the  date  of  the  settle- 
ment and  the  source  from  which  the  settled 
property  came  and  the  lapse  of  time  between  the 
setuement  and  the  bankruptcy  all  go  to  negative 
the  inference  that  the  settlement  was  executed 
with  the  intent  to  defeat  or  deUy  oredit(»8. 
Seoondly,  beoanse,  aasuming  ttie  setUenient  not  to 
be  f  raodalent,  the  recital  in  the  aettlffnent  is 
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sofficnent  evidence,  against  anjone  claiminff 
through  Dr.  Boarke,  ot  inch  a  parol  ute-naptiiU 
agreement  as  wonld  prevent  the  post-nuptial 
■ettletnent  from  bein^  voluntary. 

Stjbzjho,  LJ.— The  trustee  in  bankruptcy 
rains  tvo  objeotiona  to  the  payment  of  the  fund  to 
th6tra8teeaofthedeedofthe8thFBb.l873:  First, 
that  the  deed  is  fraadolsiit  under  the  statute  13 
EHs.  o.  5 ;  and,  seoondlyj  that  it  is  Tolantary,  and 
that)  reatii^  as  it  does  in  oorenant^  it  cannot  be 
enfimsed  in  equi^,  and  consequently  does  not  bind 
the  property.  These  two  objections  involve 
different  considerations,  and  must  be  dealt  with 
separately,  but  it  will  be  convenient  to  make 
some  preliminary  observations  on  one  point  which 
uises  with  respect  to  both — viz.,  whether  the 
reoitals  and  statements  of  fact  in  the  deed  are 
admissible  as  evidence  affainat  the  trustee  in 
bankruptcy.  These  recitals  and  statements  are 
in  the  nature  ot  admissions  made  by  the  bank* 
mpt  long  prior  to  the  bankruptcy.  Admissions 
of  a  party  to  an  action  or  of  one  identified  in 
interest  with  bim  are,  as  against  saoh  party, 
admissible  in  evidence :  (see  Spargo  v.  Browne  9 
B.  A  0.  985,  at  V.  938  i  Woolaay  v.  Bow*.  1  Ad.  & 
El.  lU;  40  B.B.  264).  Now,  where  the  tmstee 
in  bankruptcy,  on  behalf  of  the  oreditora  of 
bankmpi,  claims  to  lawat  the  deed  as  vend  under 
the  statute  of  Elizabeth,  he  is  asserting  a  right 
which  the  bankrupt  could  never  have  set  up,  and 
is  not  identified  in  interest  with  the  bankrupt,  and 
flonaeqnantly  ^e  recitals  and  statements  in  the 
deed  are  not  admissible  against  him,  though  they 
are  admissible  against  the  trustees  of  the  deed, 
whose  interest  is  the  same  as  that  (d  the  bank- 
rupt. On  the  other  hand,  when  the  trustee 
rensts  specific  performance  of  the  covenants  con- 
tained in  the  dead,  on  the  groimd  that  it  is  volun- 
tary, he  is  setting  up  a  defence  which  would  have 
bem  available  to  the  bankrupt  himself,  and  is 
identified  in  interest  with  him ;  and  the  recitals 
and  statements  in  the  deed  are  admiesible  as 
uunst  him,  tfaoagh  the  weight  to  be  attached  to 
them  must  depend -on  the  oiraomstanoes  of  the 
case.  The  distinolion  just  stated  is  recognised 
by  the  Uaater  ot  the  Bolls  (Sir  Thomaa  PFumer) 
in  Baitmbee  v.  f^nrriitgUm  (1  Swanst.  lOti ;  18 
B>.  fi>.  32)  and  appears  to  have  been  taken  by 
Bramwell,  B.  in  Uarrit  v.  Biekett  (4  H.  &  N.  1,  at 
p.  6.)  As  to  the  circumstances  in  which  the  deed 
was  executed,  there  is  little  or  no  evidenoe  other 
than  appears  on  the  face  ot  the  deed  itself.  It 
was  evidently  executed  after  the  marriage;  but  it 
purports  to  have  been  executed  in  oonaidaration 
of  mairii^e  and  in  pursuanoe  of  an  ante-nuptial 
agreement.  For  the  reasons  just  stated  tnese 
statements  are  not  admissible  in  evidence  as 
against  the  trustee  in  bankmptoy  setting  up  the 
etatote  ot  Elizabeth.  It  was  expressly  decided  by 
Lord  Nortiungton  in  8pwrge<m  v.  Colaer  (1  Eden, 
65)  and  Lwd  Orauworth  m  Wardm  t.  Jomb  (2 
De0.-&J.  76)  that  a  statement  in  a  deed  that  it 
was  exeontsd  in  ooiuideration  ot  marriage  waa  ot 
no  av^  as  against  plaintllts  who  daimad 
advwsely  to  the  deed,  and  in  the  latter  case  Lord 
Oranworth  said  that,  notwithstanding  the  dictum 
or  decision  of  Lord  Thurlow  to  the  contrary  in 
Ihindas  r.  DuUtu  (1  Tes.  Jun.  196 ;  2  Oox,  235  ; 
1  B.  B.  112),  his  opinion  was  that  the  recital 
made  no  difference  as  against  creditors.  I  think 
that  tike  weight  ot  authority  is  in  tarour  of 
tlua  visir,  and  that  tor  the  pnipow  ot  the 
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decision  of  the  question  whether  or  not  th» 
deed  of  the  8th  Feb.  1873  is  or  ii  not  void 
against  creditors,  it  mast  be  taken  that  the 
deed  is  not  founded  on  valuable  consideration. 
The  deed  must  tiieref  ore  be  treated  as  a  volun- 
tary settlement  ot  the  wife's  fortune  made  by  the 
bankrupt  soon  after  marriage.  Twenty-five  years 
eli^eed  between  the  exaontion  ai  the  deed  and 
the  bankmptoy  ot  the  settlor,  and  there  i» 
nothing  to  suggest  tiiat  the  settlor  vraa  indebted 
at  the  time  he  made  the  setUement  or  that  any 
creditors  he  then  had  remain  unpaid  or  that  lie 
then  had  in  contemplation  any  hazardous  or 
speculative  transactions.  Witii  an  exception  to 
be  preeentiy  mentioned,  the  deed  is  such  as  might 
in  ordinary  course  be  executed  by  a  man  o£ 
honour,  who  had  without  making  any  settlement- 
married  a  lady  of  wealth  for  the  purpose  of 
settling  his  wife's  fortune  in  such  a  way  as  to- 
secure  to  her  and  his  issue  by  her  such  a  provision 
as  is  in  this  country  commonly  made  on  th» 
occasion  of  marriage.  And,  indeed,  the  trusts  are 
(with  the  same  exception)  such  as  might  have 
been  adopted  in  a  settlement  by  the  court  whan 
called  cm  by  the  wife  to  antoroe  her  equity  to  » 
settlement.  The  exception  referred  to  is  that 
under  the  settlemant  a  lite  interest  a  reserved  to 
the  husband  on  the  death  ot  his  wife,  and  i» 
made  determinable  on  bankruptcy.  The  case 
does  not  tall  within  the  line  of  auUiorities  (snch 
as  Freeman  v.  Pope,  23  L.  T.  Bep.  208;  L.  Bap. 
5  Gh.  App.  538),  which  establish  that  under  th» 
statute  a  voluntary  deed  may  be  set  aside  witJiout 
proof  of  actual  intention  to  defeat  or  delay 
creditors  it  the  circumstances  are  such  that  the 
settlement  necessarily  would  have  that  effect,  and 
it  lies  on  the  trustee  in  bankruptcy  to  prove  the 
eristence  ctf  such  intention :  (Mix  parte  Mercer  ^ 
Be  Wise,  54  L.  T.  Bep.  720;  17  Q.  B.  Div.  290). 
The  only  evidence  to  that  effect  is  the  circum- 
stance that  the  bankrupt's  reversionary  life 
interest  is  made  determinable  in  tiia  way  jnai 
mentioned.  It  may  be  that  such  a  limitauitt  o£ 
the  bankrupt's  life  interest  is  vend  aa  agunst  hia. 
trustee:  (see  Siginboiham  v.  Holme.  19  Tea.  88; 
12  B.  B.  146),  but  does  it  invalidate  the  settle, 
ment  altogether  P  Apart  from  authority  I  should 
tiiink  not.  The  only  authority  relied  on  is  B* 
Peareon ;  Ex  parte  Stepheiu  (35  L.  T.  Bep.  68 ; 
3  Ch.  Div.  807),  a  decision  of  Sir  James  Bactm. 
when  chief  judge  in  bankruptcy;  but  with  tiie 
utmost  respect  I  cuinot  think  that  the  oonolnsion 
of  fact  (and  it  is  one  ot  fact)  at  which  he  arrived 
was  well  founded,  and  certainly  I  am  unable  to 
arrive  at  a  like  oondnsion  in  the  ^reseat  ease.  I 
pass  on  to  consider  the  seccmd  objection,  that  the 
deed  is  voluntary  and  cannot  be  enforced  in. 
equity.  The  answer  given  to  this  objection  on. 
behalf  of  the  trustees  of  the  deed  is  in  substance 
that  the  deed  taken  as  a  whole  c<mstitutes  a  note 
or  mamMandnm  ot  a  parol  ante-nuptial  contraefc 
in  oonsidcnntimi  ol  marriage  which  satisfies  tte 
requiramants  ot  the  Statute  ot  Frauds,  and 
enablae  the  oontraot  to  be  antoroed  both  against 
the  seUior  who  signed  the  deed  and  against  his. 
trustee  in  bankrujptcy,  and  so  binds  the  property 
in  question.  I  thmk  that  this  oontention  is  welU 
fonnded.  It  is  laid  down  by  Lord  Blackburn  in 
Mder$on  v.  IfadAUtm  (49  L.  T.  Bep.  303  ;  8  Asp. 
Gas.  467,  at  p.  488)  that:  "  It  is  now  finaUr  settled 
tiiat  the  true  ccmatniotum  d  the  Statute  of  Frauds,, 
both  the  4/ai  and  17th  aeotioiu,  ia  not  to  rander 
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the  contract*  within  them  voidi  still  leu  ill^al, 
bat  to  render  the  kind  of  evidenoe  reqnired 
indiipenaable  when  it  ia  aoaght  to  uiforoe  the 
omtnot.''  It  is  also  established  mm  rMwds  matj 
of  the  o(mfcnu}ts  within  aeots.  4  ud  17  that  tM 
note  or  memorandum  referred  to  in  these  sectioDS 
need  not  be  o(»ktemporaneonB  with  the  contract, 
bat  is  saffident  if  it  cornea  into  existence  before 
the  oommenoement  of  the  action  to  enforce  the 
contract :  (see  BiU  r.  Bament,  9  M.  &  W.  36 ; 
BaiUy  v.  Sweeting.  9  0.  B.  K.  S.  S43;  Lucae  t. 
Dixtm,  22  Q.  B.  Dir.  357).  These  decisions  are 
based  on  the  laDgnaae  of  the  etatnt^  The  effect 
is  (as  stated  by  WiUiams,  J.  in  BaUey  v.  Bweeiing 
{yii  »%ip.),  tba£  although  there  is  a  ocmtract  whien 
is  a  good  and  valid  oontract*  no  action  can  be 
maintained  iipon  it  if  made  by  word  of  month  only 
nnless  something  else  has  happened— 0.jr.,  unless 
there  be  a  note  or  memorandiun  in  writing  signed 
by  the  party  to  be  ohai^^  As  soon  as  sncb  a 
memorandom  comes  into  existenee  the  oontraot 
beoomes  an  actionable  oontraot:  (see  9  G.  B.  N.S. 
859).  In  Lueat  t:  Di'tBon  tip.)  it  is  pointed 
ont  1^  Fry,  L.  J.  that  where  the  plamtilT  wishes 
to  avail  himself  of  a  memorandum  which  oomes 
into  existence  after  the  commencement  of  the 
aotioD,  he  can  only  do  so  by  disoontintiing  the 
aotion  and  oommenmng  another,  so  that  a  memo* 
randnm  oomiDg  into  existence  after  tbe  com- 
mencement of  an  aotion  may  be  available  if  the 
plaintiff  is  in  a  poution  to  disoontinne.  The  note 
or  memorandum  need  not  be  given  for  valuable 
ooneideration,  uor  have  any  particnlar  form ; 
a  letter  by  the  party  sought  to  be  charged  to  a 
third  party  iBailey  v.  Sweeting,  vbi  sup. ;  Qibeon 
V.  SoOand,  13  L.  T.  Bep.  293  j  L.  Rep.  1  0.  P.  1)  j 
an  affidavit  (BarJeuorth  v.  Young,  4  Drew,  1),  and 
even  a  will  {Be  Hoy  Je ;  Hoyle  v.  SoyU,  67  L.  T.  Rep. 
254^  674 :  (1893)  1  Oh.  84)  have  each  been  accepted 
by  the  oonrt  as  snffioient  It  has,  however,  been 
beld  1^  Farwall,  J.  that  an  agreement  or  memo- 
randum or  note  of  a  contract  made  opon  con. 
aideration  of  marriage  must  be  reduced  into 
writinff  and  signed  not  merely  before  action 
brought*  but  before  the  marriage.  The  learned 
jndge  says  that  the  contract  in  oonaideration  of 
marriage  differs  from  other  contracts  for  sale 
within  sect.  4  and  sect.  17  of  the  Statute  of 
Frauds,  "  because  the  marriage  is  performed 
once  for  all  and  is  irrevocable,"  and  that  "  in  con- 
tracts for  sale  the  oonsideraCion  continues,  for  if 
the  whole  purchase  money  has  not  been  paid,  the- 
balance  unpaid  remains  a  consideration  at  the 
date  of  the  contract,  and  if  the  whole  has  been 
pMd.  the  purchaser  can  recover  it  back  if  the 
contract  is  repodi^ed."  I  will  assume  tins  to  be 
aoonrate  aa  regards  oontraots  of  sale,  bat  there 
an  otihar  oontraota  vithinaeota.  4  and  17.  Take, 
for  example*  the  caae  ol  a  gaarantee,  a  promise  to 
axiawer  for  the  debt  ci  another.  The  person  to 
whom  a  verbal  guarantee  ia  given  may  on  the 
faith  of  it  have  once  and  for  all  imvooably 
ftdvanoed  a  sum  of  money  to  a  pauper,  from  whom 
be  is  unable  to  recover  anythmg  back.  Tet,  as 
ia  shown  br  Be  Hoyle  (ubi  rap.),  be  can  enforce  the 
contract  of  guarantee  if  at  any  time  before  aotion 
brought  he  is  able  to  obtam  a  proper  note  or 
memorandum  in  writing  signed  by  the  guarantor. 
It  seems  to  me  (speaking  with  all  respect)  that 
the  learned  judge  nas  overlooked  the  ground  of 
the  deciai<Hia  that  a  note  or  memorananm  which 
oomes  Into  existence  befm  aotiim  Inought  la 


sufficient.  As  I  have  said,  it  is  found  in  the 
language  of  the  statute*  which  in  sect.  4  pn^Mta 
the  bringing  of  an  aotion  unleaa  the  agreonant 
ttp(m  which  the  aotion  ahall  be  brought*  or  aome 
memonudam  or  note  thereof,  ahall  he  in  wzitfa^r, 
8lo.  1i,  on  the  true  oonatraoti<Hi  of  that  seotion, 
the  oommenoement  of  the  aotion  gives  the  limit 
within  which  t^e  note  or  memorandnm  on  a 
oontraot  of  guarantee  may  be  reduced  into 
writing  and  signed  I  cannot  see  why  another 
and  narrower  umit  should  be  imposed  b^  the 
oourta  with  reference  to  contracts  in  oonsidera. 
tion  of  marriage.  Farther,  the  case  of  Barh- 
voorih  V.  Young  (4  Drew,  1)  is  an  express 
^dsion  that  a  oontract  in  consideration  of 
marriage  may  be  enforced  gainst  a  party  who 
has  signed  a  written  memorandnm  of  it  after 
the  marriage.  There  is  no  decibion  to  the  con- 
trary, and  there  is  much  authority  in  the  shape  of 
dictum  in  support  of  it.  In  particular,  I  tnink 
that  although  it  may  be,  aa  Farwell,  J.  aaye,  that 
the  nltimato  dedidcm  in  £amm«r«Iey  v.  I)e  BtU 
(12  OL  &  F.  45)  turned  on  part  performance  by 
aeta  other  than  the  mere  marriage,  neverthdess 
the  judgments  of  Lord  Langdale  (3  Bwv.  469) 
snd  Lord  Gottenham  (12  01.  &  F.  61  n.)  do 
show  that  those  learned  judges  were  of  minion 
that  a  verbal  ante-nuptial  contract  in  conndera- 
tion  of  marria^  could  be  enforced  if  a  proper 
memorandum  in  writing  were  signed  after 
marriage.  Lord  Selbome  seems  also  to  have 
been  <a  tbe  same  opinion,  for  in  Codrington  v. 
Lindtay  (28  L.  T.  Rep.  177 ;  L.  Bep.  8  Gb.  App. 
578)  he  says,  speakiug  of  a  recital  in  a  post- 
nuptial deed  (at  p.  588  of  L.  Rep.  8  Gh.  App.) : 
"  This  recital  cannot,  as  against  any  person  not 
a  party  to  i^  aJter  the  consideration  or  the  true 
owraoter  ot  the  deed,  or  supply  want  ot  other 
evidence  ot  a  UndinR  ante-naptial  oontraot: 

i Warden  t.  Jonet,  vbt  swp.).  But  I  appre- 
end  it  ia  good  evidenoe  aa  between  the 
&ther  and  husband**  —  both  parties  to  the 
deed  in  qnestion — "  at  all  events,  of  the  terms 
of  and  the  considerations  for  their  agreement 
inter  ee."  The  cases  rel*ed  on  to  tbe  con- 
trary are  Spurgeon  v.  CoUier  (1  Eden.  55),  Warden 
V.  Jonee  (2  De  G.  &  J.  76).  and  Trowell  v. 
Bkenton  (38  L.  T.  Rep.  360 ;  8  Gh.  Div.  318). 
Now,  in  Sjpwgeon  v.  CoUier  and  Warden  v.  Jonee 
the  plaintiffs  were  persons  claiming  advenely  to 
an  instrument  which  purported  to  have  been 
executed  in  consideration  of  marriage ;  they  were 
not  identified  in  interest  with  the  fwrty  to  the 
aotion  who  signed  the  instrument,  but  stood  in 
the  same  position  as  does  the  trustee  in  bank- 
ruptcy in  the  present  case  when  seeking  to  enforoe 
rights  derived  onder  the  atatnte  of  Bliaabeth, 
Theae  oosea  appear  to  me  to  be  omnatent  vith 
the  proposition  that  an  ante-nuptial  verbal  oontraot 
may  be  enforced  againat  a  party  toit^ohaaafter 
marriage  ngned  a  written  memorandum  of  it,  and 
also  agunst  a  person  identified  in  interest  with 
him,  as  I  take  his  trustee  in  bankruptcy  to  be 
when  he  sets  up,  as  here,  the  same  defenoe  aa  the 
bankrupt  lumself  might  have  set  up ;  they  cer- 
tainly do  not  establisn  the  oontraiy  proposlti<m, 
nor,  as  I  think,  do  the  dicta  in  the  judgments 
cover  it.  TroweU  v.  Skenton  (ubi  ntp.)  was  decided 
with  referenoe  to  another  statute  and  a  Afferent 
class  of  oases,  but  is  relied  on  mainly  for  the 
observation  (d  Sir  Georae  Jessel,  M.R.  that 
Warden  v.  Jonee  («M  supO  b^oK  snbaaqaent  in 
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date  to  Sarkworth  v.  Yowag  {vhi  aup.)  orerriilee 
it,  but,  as  he  expressly  sajs,  "  so  far  as  the  two  are 
inconsisteDt"  Aa  1  have  jastsaid.  I  think  there 
is  no  inconsistency  between  Barkworth  v.  Young 
and  Warden  v.  Jone».  It  was,  however,  said  on 
behalf  ol  the  troatee  in  bankrupts  that,  even  if 
this  were  bo,  the  deed  did  not  satisfy  the  require- 
ments of  the  Statate  of  Frauds,  beoause  it  only 
recites  that  prerionsly  to  the  matriage  the 
hnsband  ^reed  to  make  a  settlement,  and  does 
not  state  with  whom  he  agreed.  It  ie  no  doubt 
neoessary  that  the  note  or  memorandum  to  satisfy 
the  statute  must  show  who  the  parties  to  the 
agreement  are,  but  they  need  not  be  named  or 
specifically  described  as  such ;  it  is  sufficient  if  by 
reasonable  intendment  it  can  be  inferred  from 
-the  document  who  th^  are :  (see  Newell  Bad- 
Jord,  17  L.  T.  Rep.  118 ;  L.  Rep.  3  0.  P.  52).  For 
this  purpose  the  whole  deed-  may  be  looked  at. 
Now,  I  find  the  guardians  of  the  wife  are  named 
.us  parties,  and  the  covenants  of  the  husband  are 
entered  into  with  their  approbation  as  such. 
They  were  the  iiersona  with  whom  an  ante-nuptial 
contraot  wonld  in  ordinary  course  be  made.  I 
see  no  reason  why  they  should  have  been  parties 
to  her  deed  except  that  the  oontntot  was  with 
them,  and  it  is  the  reasonable  intendment  that 
it  was  actually  made  witti  them.  I  think,  tlure- 
fore,  that  this  ot^eoUon  is  not  well  founded.  In 
my  opinion,  therefore,  the  appeal  ought  to  be 
allowed. 

Coziss-Hardt,  L.J.  This  appeal  ruses 
several  questions  of  difficulty  and  importance. 
The  facts,  so  far  as  material,  may  be  shortly  stated. 
In  Aug.  1872  Miss  Holland,  who  was  then  an 
infant,  was  married  to  Mr.  Bourke.  She  was 
entitled  under  her  father's  will,  on  attaining 
twenty-one  or  on  marriage,  to  a  shara  in  his  estota 
in  remainder  expectant  on  the  death  of  the 
testator's  widow.  The  share  was  not  given  for 
her  separate  use.  On  the  8th  Feb.  1873  a  settle- 
vaeat  was  executed,  the  parties  being  Kr.  Bourke 
and  his  wife,  who  ms  still  an  infant,  of  the  first 
part,  the  gnardians  <A  the  wife  of  the  second 
part,  and  tiiree  trustees  <A  the  third  part.  [His 
Jjordship  read  the  material  provisions  of  chat 
settlement  as  above  set  forth,  and  continued :] 
The  wife  died  in  1877.  In  1897  the  hnsband,  in 
exercise  of  the  power  of  appointment  contained 
in  the  settlement,  appointed  two-thirds  of  the 
truBt  funds  to  two  of  his  sons  and  surrendered  to 
them  his  life  interest.  In  .1898  the  husband  was 
adjudicated  bankrupt.  In  1899  the  widow  died, 
and  the  question  then  arose  whether  the  trustees 
of  the  father's  will  ought  to  pay  Mrs.  Bourke's 
share  in  the  residuary  estate  to  the  trustees  of 
the  post-nuptial  settlement,  or  to  the  official 
receiver  as  the  trustee  in  bankruptcy  of  the 
husband.  There  is  no  evidence  that  at  the  date 
of  the  settlement  the  husband  was  in  difficulties 
or  was  contemplating  entering  upon  speculative 
transactions.  There  is,  in  short,  nothing  to  show 
tli^  the  seUlement  was  executed  with  intent  to 
defraud  creditors.  Bnt  Farwell,  J.,  following  the 
decision  of  Bacon,  C.J.  in  Be  Fearmn  (35  L.  T. 
Rep.  68 ;  3  Gh.  Dir.  807),  held  that  the  limitation 
for  the  benefit  of  the  settlor  was  in  such  a  form 
as  rmdored  the  whole  settlement  fraudulent 
within  the  statute  of  13  Eliz.  It  seems  to  me 
that  in  considering  this  point  it  is  not  material  to 
dedde  whether  the  settlement  was  volantary  or 
26r  value,  inasmuch  as  everybody  ol^ming  under 
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the  settlement  ws's  affected  by  notice  of  the  pro- 
vision in  the  settlement  which,  and  wliich  alone, 
is  said  to  avoid  it  in  toto.  But  for  the  parpose  of 
this  branch  of  the  case  I  treat  it  as  a  volantary 
settlement,  and  disregard  the  recitals.  The  deci- 
sion in  Jle  Pearson  {ubi  «up.)  is  not  snppcoted  hj 
axiy  prior  authority,  and,  so  tut  as  I  am  a«u^  it 
has  not  been  subsequently  followed.  I  think  it 
cannot  be  regarded  us  good  law.  It  may  mil  be 
that  such  a  limitation  of  the  setthn^s  life  interaat 
is  void  as  against  creditors,  but  I  can  see  no 
fmiund  for  holding,  on  the  mere  consbuction  of 
the  settlement,  that  such  a  limitaUon  of  tiie 
settlor's  life  interest  avoids  the  settlement  in  toto. 
The  next  point  that  arises  for  oonsideiatioQ  is 
this.  As  the  settlement  rests  in  covenant  the 
trustees  cannot  obtain  specific  performance  unless 
it  was  for  valuable  consideration.  The  statute 
of  Elizabeth  not  having  any  application,  sad 
there  being  no  ground  upon  which  creditors 
of  the  settlor  could  impeach  the  deed,  I  think 
it  is  clear  that  the  official  recover  is  in  no 
better  position  than  the  settlor  himself  wonU 
be,  apart  from  his  bankruptcy,  or  than  his 
executors  would  be  af  tw  his  death.  It  has  been 
ai^^ued  that  the  settlement  was  necessarily  roXaa- 
tary,  because  under  sect  4  of  the  Statute  ot 
Frauds  a  mere  parol  agreement  before  marria^ 
imposes  no  obligation  upon  the  settlor,  ind, 
farther,  that  any  note  or  memorandum  is  of  no 
validity  unless  it  is  signed  before  &b  msrrisge. 
This  argument  was  adopted  by  Farwell,  J.  Nov, 
it  is  well  settled  that  in  the  case  of  otber 
contracts  within  sect.  4,  such  as  a  contract  of 
guarantee,  it  is  sufficient  if  the  note  or  memo- 
randum in  writing  is  made  after  the  parol  con- 
tract, and  at  any  time  before  action  brought: 
(see  Lucas  v.  Dixon,  22  Q.  B.  Div.  357,  at  p.  363). 
It  is  strange  that  a  different  principle  should 
prevail  with  reference  to  this  one  cUmb  of  con* 
tracts  made  in  consideration  of  marriage.  There 
are  dicta  by  Lord  Hardwicke  in  Taywr  t.  Bbk& 
(1  Ves.  Sen.  297).  by  Lord  Lansdale  in  Ih  BeS 
T.  Thomson  (3  Bear.  469),  and  &r  Turner,  LJ.  in 
Surcome  t.  2^nt^«r  (8  Be  G.  U.  &  6.  571),  and 
a  decision  by  Einderaley,  T.O.  in  Barktaom  v. 
Young  (4  Drew,  1),  to  the  effect  that  a  signed  note 
or  memorandum  after  marriage  of  a  parol  agree- 
ment before  marriage  takes  the  case  out  of  the 
Statute  of  Frauds.  In  my  judgment  these  dicta 
and  that  decision  are  in  accordance  with  principle, 
and  ought  to  be  followed.  If,  therefore,  there 
had  been  a  note  or  memorandum  signed  by  the 
husband  after  the  marriage  and  before  the  settle- 
ment, I  think  an  action  for  specific  performance 
of  the  agreement  could  have  been  maintained 
against  the  settlor.  The  next  question  and,  to 
my  mind,  the  most  difficult  is  this — whether  it 
is  sufficient  that  the  post-nuptial  settlement  itself 
should  be  not  merely  a  setUement  in  fact  msde 
in  pursuance  of  an  ante-nu^ial  parol  contract, 
but  also  a  memorandum  of  the  ante-nuptial  pand 
contract  The  settlement  contains  a  recital  which, 
though  not  suffioienily  d^Uute  and  precise  to 
create  an  estopp^  is,  as  against  the  settlor  and 
anybody  claiming  under  him,  evidence  of  a  parol 
agreement  before  marriage  between  the  settlor 
and  his  intended  wife  that  such  a  settlemott 
should  be  executed  as  was  in  fact  executed :  (bm 
Codrington  v.  Lindaay,  28  L.  T.  Rep.  177  j 
L.  Rep.  8  Ch.  A;>p.  578,  at  p.  588,  per  Lord 
Selborne).  There  is  no  endenoe  to  the  contrsiy* 
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The  settlement  was,  ez  kypoihen,  executed  for 
Talaable  consideration.  Before  the  Statute  of 
Frauds  a  settlement  made  after  marrii^  in  pnr- 
anuioe  of  a  jwrol  contract  before  marriage  would 
not  bare  been  a  voluntary  settlemmt.  The 
Statate  of  Frauds  does  not  make  such  a  settle- 
ment  voluntary.  It  ia  really  only  a  rule  of  eri- 
denoe.  It  enacts  that  you  caunot  prove  the  parol 
ante-nuptial  contract  unless  there  is  a  memo- 
randum, a  note  in  writing,  signed  by  the  party  to 
be  chai^i^.  But  such  a  memorandum  or  note 
may  be  before  the  deed,  or  after  the  deed,  or  iu 
the  deed  itself,  provided  only  it  is  before  action 
brought.  Sect.  4  of  the  Statute  of  Frauds  leaves 
untouched  the  question  whether  the  contract  is 
or  is  not  in  fraud  of  creditors.  It  seems  to 
me  that  a  settlement  framed  as  this  is  may 
well  be  a  memorandum  in  writing  signed  by 
the  settlor  sufficient  to  satisfy  the  Statute 
of  Frands,  Moreover,  as  a  general  rule,  evi- 
dence may  be  given  to  show  that  a  deed  in 
form  Ttdnntarr  was  in  traih  for  valuable 
oonsideratiQn :  (see  Pott  v.  Todhunter,  2  ColL,  76  ; 
and  Gale  v.  Williavuon,  8  M.  &  W.  405).  The 
St^te  of  Frauds  exdudjes  such  evidence  in  the 
case  of  a  post-nuptial  settlement,  unless  there  is 
a  signed  agreement  or  note  or  memorandum.  A 
settlement  in  no  way  referring  to  the  parol  con- 
tract cannot  be  a  note  or  memorandum  thereof, 
nor  cau  the  marriage  be  regarded  as  a  part 
performance  sufficient  to  take  the  case  out  of  the 
statute.  This,  as  it  seems  to  me.  is  all  that  was 
decided  by  Lord  Oranworth  in  fVarden  v.  Jones 
(2  De  G.  &  J.  76),  and  Lord  Cranworth's  dictum 
at  n.  86,  upon  which  Farwell,  J.  relies,  creates  no 
difficulty  when  it  is  remembered  that  he  was  deal- 
ing with  a  case  in  which  the  plaintiff  was  assertint; 
that  the  settlement  was  "void  as  against  creditors," 
and  was,  therafbre.  in  a  better  position  than  that 
of  the  settlor.  The  result  is  that  in  my  opinion 
there  is  sufficient  and  uncontradicted  evidence 
that  the  settlement  was  not  voluntary.  It  follows 
that  the  trustees  of  the  settlement  are  entitled 
to  the  wife's  share,  and  not  the  official  receiver. 
Whether  the  official  receiver  is  or  is  not  entitled 
to  the  husband's  life  interest  under  the  settle- 
ment is  a  different  question,  which  does  not  arise 
upon  the  present  summons.  The  reversal  of 
iWwell,  J.'s  order  will  in  no  way  pregndioe  this. 

Aj^padl  tdlovotd. 
Solicitors :  for  the  appellants.  Van  Sandau  and 
Co.;  for  the  respondents.  Tarry,  Bherlodk,  and 
King ;  Smry  C^fton  Lambert, 
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OHANOERT  DIVISION. 
Jan.  21  and  Feb.  14. 
(Before  Btrnb,  J.) 
Re  WssTOH ;  Bartholomew  v.  ]1Ienzieb.  (a) 
Donatio  mortis  cauei — Certificatee  of  buUding 
eociety  sharee — Poet  Office  Savings  Bank  depoaU 
hook — Document  embodying  terms  of  cojUraei. 
T.  TT.,  tohen  lying  ill  in  hospital  in  March  1901, 
gave  H.  M.,  to  lohom  he  was  engaged  to  be 
married,  the  key  of  a  drawer  in  his  bedroom  in 
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which  the  certifica  tes  for  eight  investment  shares 
in  a  building  society,  and  a  Post  Office  Savings 
Bank  book,  ehowing  a  depoaU  of  about  1302.. 
were  kept,  and  told  her  to  keep  them.  H.  M, 
sHbseqmntly  ofered  them  with  the  key  to  T.  W., 
who  said  he  wuiheA  her  to  keep  them,  and  later 
also  stated  that  he  wished,  in  the  event  of  hie 
death,  all  h&  property,  with  one  small  sum- 
excepted,  to  be  hers, 
T.  W.  died  on  the  1st  May  1901,  and  letters  of 
administration  were  taken  out  to  his  estate 
byB. 

This  was  an  application  by  B.  to  have  it  decided 
whether  under  the  circumstances  H.  M.  was 
entitled  to  the  shares  and  the  money  standing 
to  the  deceased's  credit  in  the  Post  Office  Savings 
Batik,  which  she  now  claimed. 

Held,  that  the  ehares  were  not  the  proper  subject- 
matter  of  a  donatio  mortis  caus^  but  thai, 
following  the  dedaion  in  Re  Dillon ;  Duffin  r. 
Duffin  (62  L,  T.  Bep.  614;  44  Ch.  Div.  76),  the 
Savings  Bank  book  was  capable  of  being  weU 
given  so  as  to  create  such  a  gift. 

McGonnell  v.  Hurray  (3  Jr.  B^.  Eq.  460)  dtsftn- 

guished. 
Adjoubhsid  suhhons. 

Thomas  Westou  had  been  for  many  years  a 
butler  in  domestic  service,  and  had  for  seven 
years  before  his  death  been  engaged  to  the  de- 
fendant, Helen  Uenzies,  who  at  one  time  had  bem 
his  fellow-serTaat,  and  it  had  been  arranged  that 
they  should  be  married  early  in  1901. 

In  Feb.  1901  Thomas  Weston  waa  taken  iU, 
left  his  place  in  the  counb^  at  Duffield,  and  came 
□P  to  the  National  Hospital  in  Queens-square, 
London. 

On  the  28th  Feb.  the  defendant  visited  Weston 
in  the  hospital,  when  he  spoke  to  her  concerning 
his  af&iirs,  and  told  her  that  he  was  possessed  of 
eight  investment  shares  of  each  in  the  Hearts 
of  Oak  Permanent  Building  Society,  and  about 
1301.  in  the  Post  Office  Savings  Bans,  which  was 
the  whole  of  his  property  with  the  exception  of 
his  wearing  apparel,  and  that,  if  anything  should 
happen  to  nim,  he  wished  his  uncle,  the  plaintiff, 
to  have  lOOZ.,  and  all  the  rest  was  for  Iwr,  as  he 
had  saved  it  for  her,  and  wished  her  to  have  it. 

On  the  7th  March  the  defendant  saw  Weston 
again  at  the  hospital,  when  he  asked  her  to  go 
to  Duffield  and  get  the  building  society  shares  cer- 
tificates and  the  Post  Office  Savines  Bank  book, 
gave  her  the  key  of  tiie  drawer  of  the  bedroom  in 
which  they  were  kept,  and  told  her  that  she  wa^ 
to  keep  them. 

The  -defendant  shortly  after  went  down  to 
Duffield,  obtained  the  certificates  and  book,  which 
she  took  the  next  day  to  the  hospital,  and  offered 
them  with  the  key  to  WeieAon,  wlwn  he  again  told 
her  she  was  to  keep  them. 

On  the  14th  March  the  defendant  again  vinted 
Weston  iu  the  hospital  in  company  with  a  friend 
in  whose  presence  he  again  repeated  his  wishes 
that  all  his  property,  with  the  exception  of  lOOZ. 
to  his  uncle,  should  belong  to  the  defendant  in 
case  of  his  death.  On  several  subsequent  occasions 
Weston  repeated  this  to  the  defendant. 

On  the  let  May  1901  Weston  died,  and  letters 
of  administration  to  his  estate  were  granted  to 
his  uncle,  the  plaintiff,  by  whom  the  present  appli- 
cation was  made  to  have  it  determined  by  the 
court  whether  under  the  ciroamstanoes  there 
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had  been  an^  valid  donatio  mortis  catud  of  the 
baildinf;  Bociety  shareB  and  the  money  standing 
to  the  deoeased's  credit  at  the  Poet  Office  SarinarB 
Bank. 

The  roles  of  the  Hearts  of  Oak  Permanent 
Bnildiag  Society  provided  that  any  member 
holding  an  investment  share  might  withdraw  it 
on  ^vuff  to  the  society  one  month's  notioe  in 
writmg  of  his  intention  so  to  do. 

Among  the  regalations  in  the  Post  Office 
Savings  Bank  book  were : 

Thia  book  mnit  be  prodnoed  whsmver  maj  moaaj  is 
depoaitsd  or  withdrawn. 

£v«7  deposit  in  a  Post  Offioe  Sftvlngi  Baak  mntt  be 
immediatsly  entsred  by  the  poefemaatet  or  other  pereos 
noeif  fog  it  in  the  depontw'e  hook,  and  the  poetaMtter 
or  other  person  raoeivlDg  the  deposit  must  affix  hie  lig. 
natore  and  the  etamp  of  tiw  offioe  to  eaoh  entry. 

And  it  waa  also  prodded  that  npon  a  withdrawal 
tlw  depositor's  book  mast  be  presented  by  the 
•d^ontor  at  the  post-offioe  togMmt  wiw  tito 
watmnt  for  withdrawaL 

/.  A.  Hay,  tor  the  plainti^  stated  the  facts. 

IryHatttm  Chubb  tat  the  defendant.— ^Tfaere  has 
been  acompleteand  valid  donafio  morHB  eawd.both 
of  the  sharas  and  tiie  Savings  Baak  dmoait.  Itwas 
not  neoessaiy  to  execute  a  traasfer  of  the  shares, 
and  daUvery  of  the  bank-book  is  stiffldent  to  pass 
4fae  right  to  the  money  on  d^out  in  the  bank : 

Moor*  V.  Darton,  4  D«  O.  ft  8m.  SI?  ; 
R»  Dillon  I  Di^M  T.  Dnffm,  61  L.  T.  Bsp.  614 ;  44 
Ch.  Div.  76. 

/.  S.  JadtMon  for  the  next  oS.  kin.— These  shares 
wiU'not  pass  by  mere  delivery : 

JToore  v.  JToors,  SO  L.  T.  Sep.  758 ;  L.  Bsp.  18  Eq. 
474. 

The  gift  of  a  Savings  Bank  depodt-book  has  been 
held  to  be  insufficient  in  McQowmU  t.  Mwrray 
(3  Ir.  Bep.  £q.  460),  which  was  approved  of  in 
Duekvsorth  r.  Lee  (1 1.  B.  405). 

Imttelim  Chubb  in  re^y.  — The  book  in 
MeOoniuU  v.  Murray  (3  Ir.  Bep.  Bq.  460)  was  not 
a  Post  Ofllce  Savings  Bank  book. 

Cw.  adv.  wU. 

Feb.  14.— Btbn£,  J.  (after  stating  the  facts 
and  holding  that  in  tiie  ciroonistancee  of  the 
case  there  had  been  a  sufficuent  traditio  to  the 
defendant,  continued :)— Two  qaeetions,  have  been 
argued,  one  as  to  the  oeridfioates  of  tiie  building 
somety  shares,  and  the  other  as  to  tiie  Post  OfBce 
Savings  Bank  book.  With  refermoe  to  tiie 
bnildii^  sodety  shares,  I  am  of  opinion  that  tiie^ 
axe  not  the  proper  subjecUmatter  of  a  donatio 
morUt  cauea.  I  am  not  able  to  distinguish  the 
subject-matter  of  this  gift  from  that  of  an  ordi- 
naiy  certificate  of  railway  stock,  like  tiiat  whioh 
was  dealt  with  in  Moore  v.  Moore  {ubi  «tH>.)  and  the 
mere  fact  that  under  the  roles  of  tae  society 
there  was  power  to  withdraw^  these  investment 
shares  at  any  time  and  obtain  the  money  for 
them  is  not  sofficient  to  differentiate  the 
^esent  case  from  ilfoore  v.  Moore  {ubi  sup.). 
With  reference  to  the  remaining  qoestion,  as 
to  the  gift  of  the  Savings  Bank  book,  ever 
since  the  decision  of  the  Court  of  Appeal  in  the 
case  of  B«  DUUm;  DuMn  v.  Di^it  (uk  swp^'  ^  » 
mm  established  that  a  canker's  d^osit  receipt  in 
a  Conn  showing  the  terms  of  the  contract  and 
bein^  more  win  an  acknowle^ment  for  the 
receipt  of  mon'>y  is  good  snbjen  for  a  donatio 
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mortis  eauad.  The  question  had  not  previously 
come  before  a  Court  of  Appeal  in  Eagland, 
although  Utere  had  been,  as  stated  by  Cotton,  L.  J. 
in  the  last'inentioned  oase^  a  onrrent  of  deoisims 
in  courts  of  first  instance  in  England  in  favour 
of  that  view,  and  a  decision  of  the  Exchequer 
Division  in  Ireland  (Ca$»idy  v.  Belfaet  Banking 
Company,  22  L.  Bep.  Ir.  68)  to  a  similar  effect. 
In  the  present  case  the  <jnestion  arises  in  refer- 
ence to  a  Post  Office  Savings  Bank  depodt-book, 
and,  in  considering  whether  or  not  this  is  good 
subject  of  a  donatio  moriis  eautd,  the  test  appears 
to  oe  whether  or  not  the  doooment,  besides 
aoknowledgiog  the  reoapt  of  the  m<Hi^,  expresees 
the  terms  on  whidi  it  isWd,  and  shows  what  (he 
c<mtract  between  the  parties  is :  (see  Jfoors 
DoHoa,  ubiBup.;  and  the  judgmentof  Cotton, L.J. 
in  Be  JHUon;  Dtt^a  t.  Di^n,  vbi  stw.).  An 
examination  of  tro  Savings  Bank  Imok  in  Che 
present  case  appears  to  me  to  show  a  fulfilment  tit 
that  test  I  and,  although  every  rule  r^ulating 
the  oonbraoi  is  not  set  out  in  the  book  itself,  afl 
the  essential  rules  are.  The  book  is  not  a  mere 
receipt  It  must,  as  stated  on  the  face  of  it,  be 
produced  whenever  any  money  is  depouted  or 
withdrawn,  and  it  contains  the  terms  of  the 
contract  as  to  payment  of  interest  and  withdrawal, 
as  well  as  the  other  material  terms  of  the  contract 
between  the  depositor  and  the  Savings  Barik 
Department.  Apart  from  authority  pointing  the 
other  way,  I  should  have  considered  it  impossible 
after  comparing  the  terms  of  the  deposit  reodpts 
in  the  oasM  of  Be  JHUon ;  Dt^n  t,  Dt^M  {mbi 
sup.)  and  Jfoors  v.  Barton  (uM  sup.)  with  tlas 
Savings  Bank  book,  to  hold  wat  the  lattoria  not 
a  good  snbjeet  for  donaMo  morKs  eaiud.  The  caee 
in  Ireland  ot  MeChnneU  v.  Murray  (ubi  svp.) 
— whioh  ajppears  to  be  the  only  reported  caae 
dealing  with  a  Savings  Bfuik  book — was  relied 
upon  as  an  authority  to  the  ooutxary,  and  siooe 
the  arfrnmeut  I  have  referred  also  to  the  case 
of  DuSeworlh  v,  Lee  {ubi  lup.)  in  the  Court  of 
Appeal  in  Ireland.  The  latter  case  dealt  with  the 
gift  of  an  I.O.U.,  and  had  no  reference  to 
a  Savings  Bank  book,  and,  consequentiy,  the 
actual  deoisitHi  in  MeOonnell  v.  Murray  {vh*  step.) 
did  not  come  in  question ;  but  the  general  reaeon- 
ing  in  MeQonnelt  v.  Murray  (ubi  tup.),  including 
an  expression  of  disagreement  with  a  dictum 
Lord  Bomilly's  in  Hewitt  v.  Kaye  (L.  Bap.  6  Eq. 
198),  appears  to  have  been  treated  irith  approval 
by  some  of  the  judges»  and  the  Lord  Ghaxioellor 
<^  Ireland  ezpreesly  states  that  he  sees  nothiitt 
in  the  case  at  Be  Dillon;  Du^n  v.  Duffin  (ub% 
sup.)  to  shake  the  authority  of  McOonneu  r. 
Murray  {ubi  8up.).  It  is  neoesmry,  therefore,  to 
consider  oarefnlly  what  the  decision  in  McOonneU 
V.  Murray  {ubi  nip.)  actually  waa.  It  was  not 
necessary  to  decide  the  point  in  the  view  the 
Master  of  the  Bolls  took  of  the  facts ;  but  it  was, 
in  fact,  deeded  that  the  Savings  Bank  book  in 
question  in  that  case  was  not  capable  of  being 
given  mortxM  eaued  so  as  to  confer  a  ri^jht  ^von. 
the  donee  to  the  amount  of  the  deposit.  The 
point  there  arose,  not  as  to  the  book  of  a  deposi< 
tor  under  the  Post  Office  Savings  Bank  Act  1861 
(24  &  25  Yict.  c.  14),  but  as  to  the  book  of  a 
depositor  in  a  private  savings  bank  governed  by 
the  provisunu  of  the  General  Savings  Bank  AiSt 
of  1^  (26  &  27  Tiot  c.  87),  Acts  whuh  differ  con- 
siderably in  their  terms.  The  only  rules  of  the 
saviags  bank  apparently  relied  on  in  JMeChmiieS 
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T.  Murray  {ubi  tup.)  are  those  set  out  at  p.  463 
of  the  report,  and  I  do  not  find  that  it  was  part 
of  the  ooatraot,  as  it  was  in  the  present  case, 
that  the  book  mast  be  prodaoed  wnenever  anr 
money  is  deposited  or  withdrawn,  nor  does  it 
appear  that  there  was  anr  stipulation  oorre- 
«ponding  with  that  in  iltte  Post  Office  Saringa 
Bank  book  to  the  effeot  that  every  deposit  must 
be  immediately  entered  by  the  posunaster  or 
other  person  reoeiving  it  in  the  d^oaitor's  book, 
and  that  tiw  postmaster  or  other  p«wm  raouving 
the  deposit  must  sffix  his  stgnatnre  and  the  stamp 
of  his  office  to  each  entary.  In  McOonnellY.  Hurray 
(nM  tup.)  the  Uaster  of  the  Bolls  says  that  he 
ctoes  not  find  in  the  Savings  Bank  Aots  (meaning, 
aooording  to  the  reference  in  the  report,  the  Act 
26  A  27  Vict.  c.  87)  anything  to  mstingnisb  a 
Savings  Bank  pass<hook  from  an  ordinary  duiker's 
pass-book ;  and  he  also  takes  the  view  that  the 
book  did  not  embody  the  terms  of  the  contract 
between  the  depositor  and  the  bank,  and,  farther, 
that  it  was  merely  evidence  of,  or  a  voucher  for,  a 
debt.  It  appears  to  me  that  the  book  in 
McOonnell  v.  Murray  (uM  avp.)  was,  in  the  view 
taken  of  it  In^  the  court,  of  a  different  nature 
Irom  tibat  muL  which  I  have  to  deaL  I  am  quite 
unable  to  say  that  the  Post  Office  Savings  Bank 
;book  is  not  diatingnishaUe  from  an  CMrdinaiy 
Kankei^  pas8>book,  and  I  tUnk  it  is  olearlv  more 
than  evidsnoe  of,  or  a  vonoher  for.  the  debt,  and 
I  do  not  see  how  I  can  ccmsistently  with  the  cases 
oC  Moore  v.  Darion  (vbi  avp.)  and  Be  Dillon 
DuffiM  V.  Duffin  (ubi  tup.)  do  otherwise  than  hold 
the  book  to  be  oapable  of  being  well  giv«n  so  as 
to  create  a  donatio  mortU  oauad. 

Solictors :  Pttter»ont  CmuUer,  and  Bykest  agents 
lor  A.  J.  EUU,  Haidstone;  W.  W.  Young,  Son, 
and  Ward. 


AprU2B.38,and2». 
(Before  Eadt,  J.) 
Se  McMusDO ;  Psnfjild  v.  UcMubdo.  (a) 

Adminiatration  —  Jnaolvent  estate  —  Claim  by 
secured  creditor — Withdrawal  of  claim — Certifi. 
eaU — Application  to  prove  debt — Bule§  in  Bank- 
ruptcy— Tractioe  in  the  Chancery  ZH'rtBwn— 
Judicature  Act  1875  (38  <ft  39  Vict.  c.  77),  1. 10 
—Rules  of  Court  1883,  Order  LV.,  rr.  44,  66, 
70.  71. 

In  the  adminietraiion  of  iiuolvent  estates  in  the 
Chancery  Division  of  the  High  Court  of  Justice, 
the  practice  as  to  failure  to  prove  a  debt  vtithin 
the  time  fixed  6y  advertisement  or  notice,  and  at 
to  eredUors  being  bound  by  the  chief  clerk's 
eertifieate,  ie  the  same  as  in  the  eaet  afedlvent 
estates,  and  a  creditor  ie  not  entitled  under  a 
judgment  far  adminietraiion  to  come  in  and 
prove  a  debt  after  the  time  for  varying  the  chief 
clerk's  eertifieate  has  expired,  so  long  as  the 
estate  rsmaine  undistributed,  unless  he  can  show 
speeial  eiretmetaneee  entitling  him  to  be  let  in. 

A  creditor  (f  an  ineoivent  estate  .moved  to  be  lei 
in  io  prove  his  daim  agai-nat  the  estate,  which 
was  being  (administered  in  the  Chancery  Divi- 
sion, notwithstanding  that  the  time  for  making 
elatms  and  for  varyina  the  chief  clerk's  certifi- 
cate had  ewpired,  wtMOuj  Aawing  any  epedal 
eHvanutenees  in  support  of  hie  appUeation, 

(A  BapwM  br  J.  TEimua,  Baq.,  Bftrrtitar-M-Law. 
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Held,  thai  the  motion  must  be  dismieeed  with 

coats. 

Bdwabd  ])icUuBDO,  tite  testator  in  the  action, 
was  at  the  date  of  hia  death  in  the  year  1889 
indebted  to  the  Kew  Oriental  Bank  to  the  amount 
of  47,198Z.  14e.  lOd.,  without  reckoning  interest, 
for  which  the  bank  held  certain'  securities, 
including  twelve  debentures  of  the  aggregate 
nominal  value  of  20002.  and  6000  shares  of  the 
aggregate  nominal  value  of  60,000Z.  in  the  Delagoa 
Bay  and  East  African  Railway  Cooipany  Limited. 

The  railway  and  assets  of  the  Delagoa  Bay  and 
East  African  Railway  Company  Limited  were 
seized  by  the  Portoguese  Government,  and  an 
arbitration  tribunal  was  appointed  on  the  13th 
June  1891  which  in  the  year  1900  awarded  the 
sum  of  941^112.  13f.  lOd.  in  respect  of  meh 
seizure. 

On  the  25th  July  1889  an  order  was  made  in 
the  action  tor  the  adminisbation  <^  the  testator's 
estate^  which  proved  to  be  insolvent. 

On  the  29th  March  1890  the  bank,  in  answer 
to  advertisements  for  creditors  of  the  estate,  sent 
in  notice  of  their  claim,  and  received  notice  to 
come  in  and  prove  it  on  the  29th  May  1891. 

On  the  15th  June  1891  andat  other  subseaoent 
dates  the  bank,  not  having  proved  thar  ouum, 
applied  for  and  obtained  utniaions  of  the  time 
for  BO  doing. 

On  the  23rd  June  1892  the  bank  went  into 
voluntary  liquidation,  and  Thomas  A.  W^tonwas  - 
appointed  liquidator  thereof. 

On  the  20th  Oct.  1892  the  solicitors  for  the 
liquidator  wrote  stating  that  the  liquidator  had 
deisided  not  to  prove  for  the  bank's  claim,  but  to 
rely  on  the  seonrittes  held  by  him  for  the  debt, 
and  on  the  2nd  Deo.  1892  the  claim  was  formally 
withdrawn,  and  was  ^sallowed  by  the  chief  clerk's 
certificate  dated  the  29th  Nov.  1893,  of  which 
certificate  dne  notice  was  given  to  the  liqmdator. 

In  July  1900  the  liquidator  received  14481.  in- 
respect  ox  the  twelve  Delagoa  Bay  debentnres; 
and  there  was  evidence  that  no  further  sum 
would  be  paid  in  respect  of  the  bank's  securities 
for  th^  mbt. 

On  the  27th  Jan.  1902  the  master's  final  certifi- 
cate was  made  in  the  action. 

A  summons  was  ta^n  out  bv  the  llqnidatot  on 
the  20th  Jan.  1902  that,  notwithstandinfj^  the  time 
for  applying  to  vary  had  expired,  the  chief  olerk's 
certificate  dated  the  29th  Not.  1893  might  be 
varied  so  far  as  the  claim  of  tiie  applicant  was 
withdrawn  or  disallowed,  and  that,  notwith- 
standing the  time  limited  for  making  claims  had 
expired,  the  applicant  might  be  at  liuerty,  under 
the  judgment  dated  the  25th  July  1889  in  the 
action,  to  make  and  esteblish  his  claim  as  a 
creditor  upon  the  testator's  estate  for  tiie  sum  of 
47,198{.  Iw.  lOd.,  together  with  interest  thereon. 

The  summons  was  heard  in  ohambers  on  the 
10th  Mkroh  1902  and  d^missed,  and  this  was  a 
motion  by  the  liquidator  to  discharge  the  order 
dismismngthe  samnunu. 

It  was  m  evidence  that  other  creators  of  the 
estate  who  held  timilar  seonxitiee  in  the  Delagoa 
Bay  and  East  African  Railway  had  come  in  and 
proved  their  claims,  some  having  from  time  to 
time  obtained  leave  of  the  court  on  tarns  to 
realise  such  securities  at  times  when  they  were 
far  more  valuable  than  at  the  date  of  the  applica- 
tion, while  others  had  valued  thar  secnrities  when 
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far  more  valnable,  and  their  claimB  had  been 
allowed  after  deducting  the  amount  of  snch 
realisations  or  the  values  pat  on  the  secarities, 
and  that  the  applicant  would  obtain  an  advantage 
over  those  creditors  who  had  bo  acted,  if  flowed 
to  come  in  and  prove.  Also  that  there  were  other 
creditors  in  a  position  similar  to  the  applicant 
who  would  be  let  in  to  prove  their  claims  if  the 
application  succeeded. 

Muir  Sfackenzie  and  R.  J.  Parker  for  the 
motion. — Under  the  rules  obtaining  in  Bank- 
ruptcy, a  creditor  is  entitled  to  come  in  and  prove 
his  claim  at  any  time  as  long  as  any  assets  remain 
undistri bated,  even  after  thecertificato  is  made  and 
the  time  to  vary  it  has  expired,  but  cannot  disturb 
dividends  actually  paid ;  and  by  virtue  of  sect.  10 
of  the  Judicature  Act  1875  the  rules  of  Bank- 
ruptcy now  aj>pl7  to  the  administration  in  the 
Ghanoery  Divuion  of  insolvent  estates.  [Eadt,  J. 
-~Do  Toa  say  that  under  the  rules  in  Bankruptcy 
a  cremtor  has  snch  right  without  taking  out  a 
summons  to  vary  the  cotificato ;  and  even  after 
the  fbrther  oonsideration  PI  Tes.  The  case  of 
Be  Sopkins ;  WtUiams  v.  Bophins  (44  L.  T.  Bep. 
543 ;  on  appeal,  45  ibid.  117 ;  18  Gh.  Div.  370)  sup- 
ports that  view,  because,  although  under  the 
old  Bankruptcy  Roles  of  1870  the  creditor  was 
bound  by  the  certificate  after  the  time  to  vary  it 
had  expired,  he  is  not  so  bound  under  the  present 
rules  in  Bankruptcy.  And  Ex  parte  Boddam ;  Re 
Taylor  (2  L.  T.Bep.  120;  on  appeal,  ibid.  343  ;  2 
D.  J.  F.  &  J.  625.  [Eadt,  J.— Assuming  that  you 
conld  have  come  in  and  proved  under  the  rules  in 
Bankruptcy,  your  difficulty  is  that  the  Ghancery 
practice  is  different.]  Sect.  10  of  the  Judicature 
Act  1875  provides  that  the  rules  in  Bankruptoy 
shall  apply  in  the  administration  in  the  Chancery 
DiTision  of  insolvent  estates ;  and,  accor^g  to 
tiie  old  Ghancery  practice,  a  creditor  of  an  estate 
had  a  r^ht  to  oome  in  under  a  judgment  for 
admbiistnition  bo  long  as  any  part  of  the  estate 
remained  nndistribntm: 

Brown V.  LaJce,  I  Da  Q.&Q.  144; 

Sa  parte  Oood ;  Re  Lee,  41  L.  T.  Sep.  660 ;  on 
appeal,  42  ibid.  450  ;  14  Ch.  Div.  82 ; 

Be  Kit  Hill  Tunnel;  Ex  parte  TTtlUoms,  44  L.  T. 
Bflp.  S36 ;  16  Ch.  Div.  590. 

The  certificate  of  debte  at  the  time  cannot  affect 
the  applicant's  right,  If  the  question  is  governed 
by  the  rules  in  Bankruptoy.  The  applicant  has 
a  right  to  come  in  and  prove  now  unless  there  are 
spedal  circumstances : 

Q^XUtpie  V.  Alexander^  S  Bdsi.  1 30 ;  27  B.  S.  35 ; 

Re  Metcalfe  ;  HicTu  v.  Jtfay,  41  L.  T.  Bep.  572 ;  13 
Ch.  Div.  238. 

There  has  been  no  distribution  of  the  estate,  and 
no  order  on  further  conBideration. 

Jenkins,  K.G.  and  Whitmey  for  the  defendant 
in  the  action  and  other  persons  beneficially 
interested  in  the  estate. — The  practice  in  the 
Ghancery  Diviaion  with  respect  to  a  creditor 
neglecting  to  come  in  and  prove  bis  debt 
wiuiin  the  time  fixed  for  so  domg  is  prescribed 
"bj  rules  44  and  56,  and,  as  to  a  creditor  being 
bound  by  the  certificate,  by  rules  70  and  71 
of  Order  LT.  Here  the  applicant's  claim  was 
sent  in,  but  not  proved,  and  afterwards  delibe- 
rately withdrawn.  It  would  be  giving  him  an 
unfair  advantage  over  other  croditors  holding 
nmilar  aeoaritieB  who  came  in  and  proved,  to 
allow  him  ts  come  in  now  that  he  relied  upon  his 


securities  nntil  they  became  of  little  orno  nlue^ 
and  be  unfair  to  all  interested  m  tiw  eatate. 
Here  the  applicant  cEUinot  make  oat  a  case  for 
the  asBistance  of  the  court  sucb  as  was  made 
out  in  David  v.  Frowd  (1  My.  &  K.  200  ;  36  E.  B. 
308).  The  case  of  Re  Wkitaker;  Whilaker  t. 
Palmer  (83  L.  T.  Uep.  342 ;  on  appeal,  ibid.  449 ; 
(1901)  1  Ch.  9)  Bhows  that  the  cases  in  which  the 
Bankruptoy  rules  supersede  the  Chanoery  rales  in 
the  administration  of  insolvent  estates  are  limited 
to  particular  subjects  by  the  provisions  of  ssot  1<^ 
of  the  Judicature  Act  1875. 

Upjohn,  K.C.  and  Eaat¥>ide  for  a  creditor. 

JIfutr  Mackenzie  replied. 

Eadt,  J.— This  is  a  moti<ni  to  dischaive  so 
order  made  in  chambers  on  the  lOfch  llareh  1902 
dismissing  a  summons  by  tiie  ^>pUcant,  taken 
out  on  ihe  14th  Jan.  1902,  to  vary  the  chief 
clerk's  certificate  dated  the  29th  Kov.  1893,  so 
far  as  the  claim  of  the  applicant  was  with, 
drawn  and  disallowed,  and  that,  notwithstanding 
the  time  limited  for  making  claims  had  ex|>iTed, 
the  applicant  might  be  at  lib^y,  under  the  judg- 
ment dated  the  25th  July  1889  in  this  action, 
to  make  and  establish  his  claim  as  a  cretUtor 
upon  the  estate  of  the  testator  for  the  sum  of 
47,198!.  lie.  lOd.  with  interest  thereon.  Then 
were  creditors  of  the  estate  for  very  large  amounts, 
some  being  contingent  on  the  DeWoa  Bay 
arbitration.  [His  Lordship  stated  the  lacts,  aiu 
continued :]  The  applicant's  case  is  stated  to 
be  the  reaolt  of  sect.  10  of  tlie  JncUcatare  Aet 
1875.  [His  Lordship  read  that  aectitni.  and  pro- 
ceeded :]  It  is  contended  that  that  aeclitni  inen^ 
po rates  Bankruptoy  practice  into  the  admimi- 
tration  of  insolvent  estates  in  the  Ohanoerj 
Division  of  the  High  Court,  and  supersedes  the 
Chancery  practice  in  sucb  cases ;  that  a  creditor 
has  an  absolute  right  to  come  in  and  prore  at 
any  time,  as  in  Bankruptoy,  so  long  as  any  assets 
remain  undistributed  and  he  does  not  disttub 
the  dividends  actually  paid ;  that  the  fact  that 
8  certificate  has  been  made  is  immaterial  ae  bong 
a  matter  of  form,  even  if  it  has  to  be  varied,  and 
that  the  creditor  has  such  an  absolute  right. 
That  contention  is  not  borne  out  by  authori^. 
Ghancery  practice  is  not  superseded  ^  Bans- 
mptoy  practice  in  the  administration  inCbanoeiy 
of  insolvent  estates.  Bules  44,  56,  57,  70.  and  71 
of  Order  LY.  apply  to  the  case  of  insolyeBt 
estates.  The  decision  in  Be  Sopkiiu ;  WiBiam 
T.  Hopkine  (vbi  sup.)  supporis  tins  view.  In  fab 
judgment  Fry,  J.  said  that  taking  the  diief 
dork's  certifioato  and  not  «cepting  to  it  <ff 
attempting  to  vary  it  amounted  to  election  from 
whieAi  oreaitors  ought  not  to  be  relieved  except 
npon  the  ground  tnat  they  acted  by  mistake  or 
under  pressnre,  and  Jeisel,  M.R.  and  Ba^^allav, 
L.J.  took  the  same  view.  This  decinon  eetao- 
lished  the  rule  that  all  creditors  were  bound 
the  chief  clerk's  certificate  even  in  the  case  m 
an  insolvent  esteto.  The  question  now  arises 
whether  a  creditor  is  entitled  to  be  admitted  to 
prove  bis  claim  even  if  the  oertifioate  is  against 
him.  It  has  been  aTg:ued  that  he  is  entitled  U> 
oome  in  and  prove  his  claim  unless  precluded  bf 

renal  circnmstanoes.  The  rule  is  that  he  canBOt 
so  unless  he  makes  out  a  speoal  case  wiUiin 
rule  71.  In  David  r.  Frowd  (urn  «i«P')  >-  oraditor 
was  let  in  who  made  onl;  that  he  had  not  been 
guilty  of  wilful  default  in  not  oomiiv  in  befon> 
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In  OiUetpie  t.  AUxandm-  (u&i  tup.)  the  creditor 
Wm  let  in  partially  onlj  as  against  beneficiaries 
niter  decree  on  farther  directions  had  been  made. 
In  the  case  of  Brown  t.  Lake  (uhi  sup.)  there  were 

roial  circnnutanoeB  which  do  not  exist  here.  In 
Metcalfe;  Sieka  t.  May  {uhi  sup.)  there  were 
special  oircamstancee  nad^  which  the  appli- 
cant 1^  mistake  had  omitted  to  make  his  ouim. 
In  SawM  r.  KtghiUy  (8  De  G.  U.  &  6.  325)  the 
general  mle  is  stated  that  after  nght  days  the 
ohkf  derk's  oertifioate  Is  in  the  condition  of  a 
maatei^s  report  confirmed  absolately,  and  there- 
fore oannot  be  discharged  or  varied  except  on 
special  grounds.  I  think  that  in  this  case  the 
j^plicant  must  show  some  special  circumstances 
to  entitle  him  to  come  in  and  prove  his  claim. 
The  facts  here,  however,  show  no  special  circum- 
stances in  his  finTonr,  but,  on  the  contrary,  special 
circiunstanoes  against  him.  The  administration 
of  the  estate  has  been  going  ou  since  the  year  1889. 
There  has  been  no  ondue  delay,  but  it  has  been 
Deoessarily  protracted  by  the  Delagoa  Bay  Arbi- 
tration. The  result  has  been  to  delay  the  dis. 
tribntion  of  t^e  assets.  The  applications  by  the 
creditors  have  been  considered,  and  184  debts 
were  allowed  and  Mghty-foor  disallowed.  The 
funds  in  hand  amount  to  38,O00Z.  subject  to  heavy 
ooeta,  and  claims  amounting  to  250,0001.  luiTebeen 
admttited  after  gnat  ezpenae  has  been  incurred  in 
reepeet  (A  them.  If  the  applicant's  chum  were 
admitted  it  would  have  to  go  back  to  the  master 
to  settle  the  details,  which  would  cause  delay;  and 
other  claims  would  come  in.  The  applicant 
would  obtain  an  advantage  over  other  creditors. 
He  has  not  had  to  value  Ms  securities,  and  if  they 
had  tnmed  out  well  he  would  have  boiefited  by 
not  coming  in.  This  is  no  caae  of  mistake  or 
surprise.  The  applicant  deliberately  selected  the 
course  he  adopted,  and  consented  to  have  his 
cl^m  disallowed.  The  motion  must  be  refused 
with  costs. 

Solicitors :  Mollame,  Sons,  Coward,  and  Hawks- 
ley  ;  Surford  and  Taylor  ;  Haraton  and  Bennett. 

£BftA.TOH.— foibm  T.  Iittd.—Ante,  p.  44S,  col.  1,  Hm  13,  for 
**  wliidow  "  tvod  "  wlndowi," 


KIKG'S  BENCH  DIVISION. 
Wednesday,  Dec.  11, 1901. 
(Before  Wbiqht,  J.) 

CeBBBAL  ACCIDHNT  ASStTBANCE  GOBPOBATION 

ff.  Noel,  (a) 

Princ^Ntl  and  ageni — Agreement  hy  e^ent  not  to 
tntomre  in  tke  businesB  after  ceasing  to  be 
anptoyed— Liquidated  damages — InjuneHon — 

-  Sleciion. 

By  an  agreement  made  between  the  plaint^fs  and 
the  defendant,  ^  latter  was  appointed  ike  agent 
cf  the  plaintiffs,  etnd  he  agreed  that  if  he  ceased 

to  act  as  such  he  would  not  give  information 
about  the  plaintiffs'  connections  and  would  not, 
directly  or  indirectly,  interfere  with  the  plain' 
Uff^  bueineM,  or  represent  otAert  doing  ttn»tlar 
business  for  a  year  from  his  ceeising  to  receive 
remuneration  from  the  plaintiffs.  It  toae  fwrth&r 
agreed  that  if  the  d^endant  committed  any 
breach  of  the  agreement  he  should  forfeit  and 
pay  lOat  to  the  plaintiffs  as  liquidated  damages. 

W  Baporud  1^  W.  Dl  B.  HiKBiai,  Eiq.,  BlirriBter-it  Liw. 


The  employment  having  terminated,  the  defendant 

eommittsd  breaches  of  the  agreement,  and  the 

plaintiffs  sued  for  1001.  liquiMited  dama-ges  and 

for  an  injunction. 
Meld,  that  the'  plaintiffs  couid  not  pursue  both 

remediee,  but  must  eUet  between  the  damages 

and  the  injunction. 
Action  tried  before  Wright,  J.  without  a  jury, 
and  brought  for  an  injunction  to  restrain  the 
defendant  from  giving  information  about  the 
plaintiffs'  connections,  and  from  interfering 
direotly  or  indireotlj  with  the  business  of  the 
plaintiffs,  and  from  representing  any  other  cor- 
poration doing  nmilar  business  to  the  pluntiffs 
within  fifty  miles  from  Oxford  within  one  year  of 
his  ceasing  to  receive  remuneration  of  any  kind 
from  the  plaintiffs. 

In  addition  to  this,  the  plaintiffs  asked  for  1002. 
as  ascertsuned  and  liquidated  damages. 

By  an  ^^reement  made  between  the  plaintiffs 
and  the  defendant,  the  defendant  was  appointed 
ins|}eotor  of  agents  in  London  or  where  the 
plaintiffs  should  determine.  By  that  agreement 
it  was  provided : 

This  appoiotment  is  givan  with  the  disUnot  under, 
■tudiag  that,  should  tlw  witMn-iuuiiod  zepresentative 
o«Me  to  aot  at  any  time  nnder  this  or  any  other  agree- 
ment for  this  oorporation,  be  binds  himself  and  agrees 
in  no  WSJ  to  give  information  abonb  the  oorpocation'a 
(XHuisotioiiB,  or  to  interfere  sithsr  direotly  ex  indirsotly 
with  the  bndnsss  of  this  oKpoBatidOt  or  to  raprasent 
any  other  ooipotation  drang  a  shnilar  biisinsss  to  Ola 
oorpOTatioD  either  diiaatly  or  inditeoUy  witUa  a  radias 
of  fifty  milaa  from  hia  haadqaarters  witUn  one  yaai  at 
leaat  ficnn  the  date  of  hia  oeasing  to  noeive  lemonaEa- 
tion  of  any  kind  fnnn  this  oorpcsation,  and  in  oase  of 
the  Iwaaoh  of  thia  agreement  in  that  behalf  the  aaid 
tepreseutstiTe  shall  forfait  and  pay  to  tbe  oorpontion  a 
■am  of  1001.  by  way  aaoertained  and  liqoidated 
damages,  and  not  by  way  of  penalty. 

On  the  7th  March  1901  the  plaintiffs  termi- 
nated the  agreement*  and  it  waa  all^d  by  the 
plaintiffs,  and  admitted  by  the  defendant,  thai  he 
bad  since  that  date  oonunitted  breaohee  of  the 
dause  set  out  above,  but  he  justified  those 
breaches  on  the  ground  tiiat  be  had  been  wrong- 
fully dismissed. 

By  his  d«tence  the  defendant  further  pleaded 
that  the  plaintiffs  oould  not  have  both  the  mjonc- 
ticm  and  the  liquidated  damages. 

DaiMkwerts,  E.G.  and  Kitt^  for  the  plaintiffs. 
— We  are  oititled  to  the  1001.  as  well  as  to  an 
injunetion.  No  doubt  formerly  where  daxaages 
were  recovered  at  law,  equity  would  not  grant  an 
injunction,  but  the  person  was  bound  to  elect 
where  the  covenant  waa  not  to  do  a  certain  thing, 
and  there  was  a  penalty  if  that  thing  was  done. 
But  the  act  is  not  authorised  if  the  penaltv  is  paid. 
That  does  not  allow  a  person  to  go  on  oreaking 
his  covenant.  In  French  v.  Macale  (2  Dr.  &  War. 
274}  Sugden,  L.O.  said :  "  The  general  rule  of 
equity  is,  that  if  a  thing  be  agreed  upon  to  be 
done,  though  there  is  a  penalty  annexed  to  secure 
its  performance,  yet  thia  very  thing  itself  must 
be  done.  So  if  a  man  covenants  to  abstain  from 
doing  a  oertsin  aot^  and  agree  that  if  he  do  it  he 
will  pay  a  sum  of  money,  it  would  seem  that  he 
will  be  compelled  to  abstain  from  dtnng  that 
act,  and,  jost  as  in  the  couTerse  case,  he  cannot 
elect  to  break  his  engagement  by  paying  for  his 
violation  of  the  contract."  The  payment  of  the 
1001.  here  oannot  allow  the  defondant  to  break  his 
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oontract.  In  Bohb  r.  Oreen  (73  L.  T.  Bep.  15  ; 
ri89S)  2  Q.  B.  1,  315)  both  damages  and  an 
rnj  unction  were  granted. 

8.  A.  T.  Bowlatt  for  the  defendanf.— The  plun- 
tiffs  here  cannot  have  both  an  injunction  and 
the  damages.  In  Sainter  t.  Ferguaon  (1  Kao.  & 
G.  286)  a  plaintiff  haring  brought  an  action  and 
recoTored  liqnidated  damages  for  breach  of  an 
a|greement,  the  court  refused  to  grant  an  injunc- 
tion. Again,  in  Cames  r.  Ne$hitt  (4  L.  T.  Bep. 
538  ;  7  H.  &  N.  158,  778)  the  court  refueed  any 
injunction  where  the  parties  had  agreed  as  to 
liquidated  danu^^   He  referred  to 

Howard  t.  Woodward,  11 L.  T.  Bep.  411 ;  34  L.  J. 
47.  Ch. 

In  Young  y.  ChaUiUy  (16  L.  T.  Bep.  286)  the 
defendant  undertook  vo  abstain  from  carr^iaK  on 
bosiness  within  two  miles  of  the  plaintiff,  and 
there  was  a  proviso  that  there  should  be  a 
penalty  of  20Z.  for  a  breach.  There  the  court 
held  that  whether  the  202.  was  a  penalty  or 
liquidated  damages,  they  would  not  grant  an 
injunction. 

Danckioertt,  K.C.  in  reply. — If  the  plaintiffs 
hare  to  elect,  they  will  take  an  injanotion. 

Wbxoht,  J. — Both  parties  here  are  agreed  that 
thie  is  a  case  in  wluch  an  injunction  can  be 
granted,  but  the  question  is  whether  under  the 
afp^ment  the  pl»ntiffs  are  entitled  to  a  double 
remedy — that  is  to  say,  both  damages  for  the  past 
breaches  and  an  injanction  to  restrain  fature 
breaches.  The  o&ses  are  not  altogethnr  satisfac- 
tory. The  judges  in  Cole  t.  Sims  (23  L.  J.,  258, 
Gh.)  do  not  seem  to  take  the  view  that  the  pay- 
ment of  liquidated  damages  excludes  the  juris- 
dicti(m  to  grant  an  injunction,  but  they  seem  to 
think  that  a  person  may  be  entitled  to  both. 
They  do  not,  however,  seem  to  have  had  their 
attention  called  to  Satnfer  t.  Ftrgtuon  (1  Mao.  & 
G.  286).  However,  I  have  oome  to  the  oonolnsion 
tiiat  the  current  of  authority  from  the  case  of 
Sainter  v.  Ferguson  (sup.)  down  to  Howard  v. 
Woodward  (sup.)  and  Young  t.  CkalJeley  (16 
L.  T.  Bep.  286)  shows  that  when  the  damages  are 
intended  to  cover  ttie  whole  ground,  if  the  plain- 
tiff takes  those  damages  he  cannot  get  an  injunc- 
tion. These  cases  show  that  a  plaintiff  cannot 
have  both  remedies,  but  has  an  option  to  elect 
which  he  will  have.  If  the  plaintiffs  elected  to 
take  the  damans  they  could  not  have  an  injunc- 
tion, for  the  damages  would  be  all  they  were 
entitled  to,  but  as  they  have  elected  to  take  tbe 
injunction,  they  cannot  have  judgment  for  the 
damages  as  well.  J«dymene  accordingly. 

.  SoUdtoie:  Bejifiu  and  Bey/as;  Tmovr,  SHU, 
Freeling,  and  Parkin. 


Feb.  5,  6,  and  10. 
(Before  Eehxxdt,  J.) 
KiBSTOK  ASD  Go.  V,  KoHCBAU  Ibohwobks 

GOMPABT.  (a) 

8aU  of  goodt~-8Up«laiionr~Condiiion  j^cedmt 
— "  Bpecificatim  to  he  oivon  tU  the  beginning  of 
May  — Vday — S^puaiaHon, 

The  d^endanie  agreed  to  tsU  and  deliver  to  the 
plawt^e  1000  tone  of  iron. 

By  ihe  sob  noi«  i<  tea*  provtdsd:  "i>e2i«ared 

(a)  Bsportsd  by  W.  DB  B.  Hsbbist,  Bit..  BuiiitM^st-LftV. 


.  .  .  eoet  and  freight  Japan,  direct  port^ 
tpedficaiUm  to  be  given  in  the  hegimUng  ef 
ilay.  Time  of  shipping  May  and  Jwn*  from 
Anhoerp." 

It  woe  known  by  MA  partiee  that  the  $j^eifieaiu» 
had  to  he  sent  from  Japan,  and,  %n  faet,  the 
specification  was  given  in  vairunu  parte  ietweon 
the  12th  and  15th  May. 
AU  the  iron  eovid  he  manufactured  by  the  defen- 
dante  in  eight  daye,  and  opportuniHee  of  skip' 
ment  in  May  andJwne  were  frequont  from  Ant- 
werp to  Japan. 
HM,  that   '*  apeeiAoation  to  be  given  in  th» 
beginning  of  May  "  teas  not  a  condition  precedent, 
a  breach  of  which  entiUed  the  defendants  to 
repudiate  tte  wntraci,  but  thai,  even  if  it  vxu, 
the  giving  of  the  epecificoAion  betweon  May  12 
ana  15  woe  sufficient  compliance. 
Whethor  or  nt4a  term  of  a  eontraoti*  aeoadttiea 
l>r«eedenf  niHst  he  eoUeeteA  from  ihe  provuieu 
of  the  intbrumont  creating  Me  eon<rae<  oad  Ik 
etreiiiiM<a»eea  legally  tuimiuible  in  endaue 
with  Ttferonee  to  wktoh  it  ieto  he  oonainoL 
This  wbb  an  action  tried  b^ora  Kennedy,  X 
without  a'  jury. 

It  was  brought  by  the  pl^ntiffs  against  fbe 
defendants  to  recover  damages  for  breach  cS.  oon- 
tract for  rale  and  delivery  by  the  defendants  to 
the  plaintiffs  of  1000  tons  of  Na  2  bar  iron  at 
6Z.  7».  6d.  net  per  ton. 

On  the  21st  March  1901  the  defendants  agreed 
to  sell  and  deliver  to  the  pluntiffs  1000  tons  of 
iron  of  the  description  No.  2  bar  iron,  at  the  price 
of  61.  7«.  6d.  net  per  ton  on  the  terms  oontuoedin 
a  sale  note  of  that  date  signed  by  the  defendants 
by  tlieir  duly  authorised  agent. 

Such  sale  note  contained  the  following 
term  : 

Dalivutd  .  .  .  ooit  and  freight  Japao,  difset 
poit,  ■peoifioftUnt  to  be  given  in  the  begiiuliis  of 
Mftj.    Time  of  ■hipping  Mft7  ud  Jane  from  Aotwerp. 

The  plaintiffs  dnly  gave  speoifioations  in 
aooordance  with  the  terms  of  the  sale  note  for 
1000  tons  of  iron  in  varioas  parta  between  the 
I2th  and  15th  ]ilay  for  shipment  to  Japan,  whiob 
specifications  the  defendants  duly  received. 

The  defendants  refused  to  perform  their  agree- 
ment  with  the  plaintiffs  or  to  deliver  the  iron  or 
any  part  thereof.  The  iron  ordered  by  the 
phuntiffs  was  required  by  them  for  shipment  to 
a  consignee  in  Japan,  and  it  was  known  to  both 
tJie  paities  that  the  speoifioations  had  to  be  sei^ 
from  Japan,  and  the  iron  ooniraoted  fbr  oonla 
have  been  manuCaotnred  hj  the  defendants  ia 
eight  days.  The  opportunities  of  shipment  fnsn 
Antwerp  to  Japan  were  frequrat  during  May  and 
Jane. 

On  the  14th  to  the  18th  May  I90I,  when  the 
defendants  refused  to  deliver  the  1000  tons,  the 
prioe  of  the  iron  described  in  the  sale  note  for 
shipment  to  Japan  on  the  terme  cA  such  note  as  to 
shipment  was  71.  2a.  Id.  per  ttm.  The  plaintiiEs 
claimed  the  difEisrence  between  the  price  per  ton  at 
wliich  the  defendants  agreed  to  sell  the  iron  to 
the  plaintiffs  and  the  prioe  at  the  date  of  the 
defendants'  refusal  to  deliver — ^namely,  15«. 
ton,  equal  to  7501.  The  defendants  admitted 
repn^ating  and  refusing  to  carrr  out  the  con- 
tract, and  they  also  admitted  ncm-tmivery. 

The  prioe  of  inm  between  the  14th  and  18h> 
May  was  61. 19s.  per  ton. 
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SoruUtmt  K.C.  and  Muir  Maeken%ia  for  the 
plfuntiffs. 

HamiUon,  K.G.  and  Bateton  for  the  defendants. 

Feb.  10.— EsNHiDT,  J.  read  the  foUowing 
■written  jadgment : — The  prinoipal  and  almoat 
onlj  qneation  in  this  case  is  whether  the  defen- 
dants were  or  irara  not  jnstifiad  in  rafoaing  to 
dflliTOT  the  1000  bms  of  ircn  contracted  for. 
bacaoae  the  pluhtUb  ^  not  give  the  defendants 
the  nieinfloailons  for  its  mannxaotors  until  a  date 
vhioh,  as  tiie  defendants  all^e,  was  oatnde  the 
period  allowed  hj  oontraot  for  snoh  delivery. 
The  controversy  between  the  parties  is  not  as  to 
the  terms  of  the  contract,  which  was  in  writing, 
but  aa  to  the  meaning  and  the  legal  effect  of  one 
of  those  terms.  By  the  terms  of  the  contract, 
which  was  made  on  the  21st  March  1901,  the 
plaintiffs,  the  bnyers  of  the  inm,  k  ere  to  deUrer 
the  apeoifioation  "  in  the  beginning  of "  the  fol- 
lowing **  Uay  " — it  was,  in  fac^  delivered  in  several 
parts  between  the  12th  May  and  the  15th.  The 
defendants  at  once  declared  the  contract  at  an 
end.  Were  they  justified  in  this  action  P  Two 
qnestioDs  arise :  First,  was  the  delivery  by  the 
plaintift  of  the  speiufioation  at  this  time  a 
delivery  in  aocordanee  with  thdr  obUgaticm  aa  to 
the  time  of  delivery  <rf  the  specifioaticHa  nnder  the 
oontraot  P  Seocmdly,  if  itwaa  not  sncha  delireiy 
is  the  term  "specification  to  be  {pven  in  the 
bSKinning  <d  May  "  a  condidon  the  non-falfilment 
d  which  entitled  the  defendants  to  declare  the 
contract  at  an  end  P  I  will  take  the  second  point 
first.  The  rule  of  oonstmctton  is  cettled.  The 
court  must  ascertain  the  intention  of  the  parties 
to  be  collected  from  the  instrument  and  the  oir- 
cnmatanoes  legally  admissible  in  evidence  with 
reference  to  which  it  is  to  be  o<Histmed.  That  is 
the  lav  as  laid  down  by  Parke,  B.,  at  p.  716,  in 
Gravet  v.  Legg  (2  H.  &  N.  210;  9  Bx.  709),  cited 
by  Blackbnm,  J ,  at  p.  246,  when  delivering 
the  judgment  of  the  Court  of  Queen's  Bench  in 
Bettini  v.  Gye  (34  L.  T.  Bep.  246 ;  1  Q.  B.  Dir. 
183).  I  have  oome  to  the  oratdusion  that  the 
proviaion  in  question  in  this  oontraot  is  not  a 
oondition  precedent.  The  expression  **in  the 
beginning  of  May "  is  in  itsau  not  preoiae  but 
indefinite.  It  has  no  fixed  boundaries.  Whereas 
if  the  intention  ct  the  parties  was  to  stipulate  for 
a  hard  and  fast  time  limit,  compliance  with  which 
mi^ht  be  rigidly  enforced,  one  would  expect  {>re- 
cision.  The  parties  knew  that  the  speoifloation 
had  to  oome  from  Japan,  and  therefore  the 
date  of  its  arrival  was  obviously  subject  to  con- 
tingencies. The  time  prescribed  to  the  defen- 
dante  by  the  contract  for  the  shipment  of  the 
iron,  the  possibility  of  oomplianoe  with  which 
might  no  ^ubt,  in  the  nature  of  thin^  be  lai^^ely 
influMioed  by  tiie  date  of  the  delivery  of  the 
speoifioation,  is  elastic,  for  it  spreads  over  May 
Slid  June.  The  opportunities  of  shipment  in 
those  months  from  Antwerp  to  Japan,  as  I  am 
satisfied  on  the  evidence,  were  known  to  be 
frequent*  and  the  defendants'  worits  an  so  exten- 
sive that  as  far  as  n  gards  the  mere  prodootimi 
ci  the  wh(^  quantit;^  contracted  for,  as  I  under- 
stand the  evidence,  it  oonld  be  rolled,  according 
to  the  proved  facilities  of  on^nt,  in  less  than 
tight  days.  No  doubt  as  it  was  a  c.f.  contract, 
tu  defendants  must  engage  some  little  time 
ahead  and  also  make  some  arraainments  in  their 
worits  so  as  to  fit  in  the  prodaowm  of  this  inn 


with  the  fulfilment  of  other  orders.  But  in  truth,, 
as  the  evidenoe  stands,  it  appean  to  me  that  the 
delivery  on  the  15th  May  did  not  prevent  nor 

Eractioally  inoonveaieuce  any  of  these  things 
eing  leisurel^f  done.  Of  course,  if  the  delivery 
of  the  specification  on  the  12tn  May  and  the 
I5th  was  not  only  later  than  the  contract  anUio- 
rised,  bnt  so  late  tiiat^  from  a  bosineBs  point  of 
view,  it  would  deprive  the  defendants  ctf  tlie  whole 
bmefit  of  the  contnuit^  or  entirely  fnutrate  tike 
object  of  the  oontivet  hj  rendering  it  impraotic- 
ab!^  in  a  bunness  sense,  for  the  def^dtuits  after 
such  delivery  to  ship  the  inm  in  May  or  June, 
the  lateness  of  the  delivery  would  constitute  a 
.sufficient  justification  for  the  defendants*  refussl 
to  be  bound  to  a  performance  of  their  part 
of  the  contract.  This  is  the  effect  of  the  judg- 
ment referred  to  on  behalf  of  the  plaintiffs  of 
Willes,  J.  in  McAndrew  v.  Chappie  (8  L.  T.  Bep. 
813 ;  L.  Bep.  1  G.  P.  643).  But  I  am  satisfied 
upon  the  evidence  that  sach  was  not  the  case 
here.  I  think  the  true  resuU  of  that  evidmce  is 
that  it  was  not  impracticable,  and  that,  if  I  may 
use  the  phrase,  it  did  not  put  upon  them,  from  a 
bnuness  point  of  view,  an  unreasonable  biudeo 
to  manufacture  the  goods,  ordered  as  they  were 
by  the  15th  May,  and  ship  them  in  May  or  June 
after  the  detiTsxy  of  that  specificatimL  Tluy 
do  not  so  assert,  I  mar  pcnnt  ont|  in  their 
letter  of  repudiation.  Th^  seem  simply  to 
take  their  stand  upon  the  construction  <a  the 
clause  in  question  as  oontaining  upon  the  faise  of 
it  that  which  mast  be  construed  rigidly  as  a  oon- 
dition precedent  to  their  obligations  under  the 
contract.  I  cannot  so  hold.  It  appears  to  me 
that  whatever  may  be  the  date  which  is  to  be  taken 
as  the  termination  to  the  period  described  as  the 
beginning  of  May,  the  promise  in  question  is 
one  which,  unleu  indeed,  as  I  have  said,  tiiere  is 
a  breach  of  it  so  extensive  as  to  fmstxate  the 
intention  that  the  goods  should  be  shipped  before 
the  end  of  June,  could  ^ive  rise  properly  if  trans- 
gressed only  to  a  nghb  to  compensation  in 
damages.  Assume,  for  argument  uke^  that  the 
beginning  of  May  is  taken  to  mean  within  tiie 
first  eight  days  of  May,  and  that  the  deUvory  of 
the  specification  had  taken  place  (m  the  10th  May, 
it  appears  to  me  that  it  would  be  quite  nnreaaon-- 
able  to  suppose  that  the  parties,  as  business  men, 
meant  to  stipulate  that  any  such  delay,  praotioiUIy 
of  no  moment  whatever,  should  destroy  the 
plaintiffs'  right  under  tlie  contract  The  view 
which  I  have  expressed  makes  it  unnecesaaty  for 
the  decision  of  this  case  to  answer  the  fir»t  ques- 
tion— namely,  whether  deUvery  completed  on  the 
15th  Uay  was  a  delivery  "in  tbe  beginning  of 
May  "  or  not.  But  if  it  were  neoessary  to  d^de 
this  point,  I  have  come  to  a  conclusion,  though 
not  without  hesitation,  that  this  question  also 
ought  to  be  answered  in  &vour  of  the  plaintiffs. 
I  am  inclined  to  think  that  this  loose  expression 
"  in  the  beginniug  of  May  "  would  cover  a  delivery 
of  apewfication  wade  as  this  was  in  the  first  haU 
td  May.  I  come  to  this  omdnston  chiefly  upon 
the  oonsiderafciraL  of  the  nature  <tf  the  oontraot 
and  at  the  droomstanoea  which  aifect  and  sur- 
round the  contract  to  which  I  have  already 
adverted  in  dealing  with  the  second  qnesti<m. 
Bat  I  would  add  that  directiy  the  term  is  treated 
as  the  defendants  themselves  evidentiy  treated  it, 
and  as  I  think  it  must  be  treated,  as  meaning 
aomething  widw  than  a  literal  interpretation 
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would  make  it,  Bomothing  wider  than  the  Ist 
'M.a.f,  which  is  the  literal  interpretation  of  the 
beg^inning  of  May,  then  the  most  reasonahle 
■constmction  is  to  take  the  phrase  to  inolade  any 
-date  which  cannot  be  described  as  being  either 
"  at  the  end  of  Hay  "  or  "  in  the  latter  part  ot 

^^y-  Judgment  for  the  pUnni^a. 

Solioitora :  Bi^heneon,  Sarwood,  and  Co, ; 
Stibhard,  CHbton,  and  Co. 


Feb.  11  and  20. 
(Before  Eennsdt,  J.) 
HoDowAXi.  t).  Obbat  Wbstbbn  Railway 

GOHPANT.  (a) 

Negligence — Scalway — Trudbi  on  tneZtne— Aef  of 
tre&paMer~-Damage — Liability. 

A.  railway  company  left  certain  trvdea  in  a  poei- 
tum  on  an  inelinet  which  if  not  interred  with 
mere  eafe  at  regarde  a  highway.  They  were 
aware  uuU  there  might  be  inteitferenee  by  tree- 
j^aeserMt  and  the  jury  found  that  the  danger  of 
intetferenee  might  have  been  guarded  against 
by  the  exercise  of  reasonable  care  and  sJiill  on 
the  ^art  of  the  company,  which  they  did  not 
exercise,  and  the  jury  found  they  were  negligent. 

An  accident  having  aneen  to  the  plaintiff,  who  was 
pasting  along  by  highway,  owing  to  the  trucks 
I'unning  down  the  incline  : 

Held,  that  the  railway  company  were  liable. 

FUBTHEB  CON8IDEBATION. 

This  was  an  action  broaght  by  the  plainUfE,  a 
yoang  lady  of  nineteen  years  of  age,  hj  her  next 
friend,  her  father,  to  recover  damages  for  serious 
injoTT  iniiicted  upon  her  in  July  1900  by  a  brake 
-ran  belonging  to  the  defendants  at  Pembroke, 
and  nndflr  the  management  of  the  defendants' 
aerranta. 

The  material  tacts  were  as  follows; 

The  defendants  have  as  part  of  ike  rulway 
■system  at  Pembroke  a  branch  called  Hobbs  Point 
branch.  It  is  an  offshoot  of  the  main  line,  and  is 
■chiefly  used  as  a  siding.  The  Hobbs  Point  branch 
line  OTOsaes  on  the  level  a  highway  with  a  gate  on 
either  side  aoross  the  line  of  railway. 

For  some  distance  from  the  highway  to  the 
-eastward  there  is  a  steepish  gradient  in  the 
railway  line  of  aboat  one  in  fifty-fivp,  descending 
to  the  point  where  the  line  crosses  the  highway. 

In  the  oonrse  of  the  gradient  is  what  is  termed 
a  "  oatoh-point,"  which  would  arrest  and  divert 
any  r^Iway  trncks  or  carriages  which  from  any 
^uae  happened  to  ran  down  the  incline  towards 
the  highway  imd  prevent  them  bom  "nmjung 
•wild.*^ 

On  the  day  before  the  aooident  a  aemnt  of  the 
■company  had  talran  an  engine  with  five  traoks 
■and  a  brake  van  alon^  Hobbs  F<^t  branch  line 
from  tiie  railway  station,  intending  to  leave  them 
there  as  on  a  siding  nntil  they  were  reqaired. 

He  drew  them  beyond  and  to  the  westward  ot 
the  oatch-point  to  a  position  on  the  incline  between 
the  catch-point  and  the  highway  and  there  left 
them,  after  putting  on  the  brake  in  the  van 
and  properly  "spragging" — that  is,  securing  by 
means  of  pieces  of  wood— the  wheels  ot  the  tmoks. 
The  Tan  waa  attached  to  the  trucks  bjr  a  screw 
coupling,  whidi  waa  not  screwed  up  ught,  bnt 
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snffloiently  tight  to  hold  the  van  in  connection 
with  the  tracks  it  not  interfered  with. 

The  position  would  not  be  a  safe  one  in  regard 
to  the  highway  if  these  preoantions  had  not  beeo. 
taken,  but  it  would  have  been  safe  if  tiiingB  had 
remained  as  they  were  when  the  tmoks  and  the 
van  were  left  in  uiis  ccmdition. 

The  reason  why  the  tmoks  and  van  were  not 
left  to  the  eastward  of  the  oatoh-p<^t  was 
that  it  was  wished  by  the  oompsny^s  servants 
to  have  extra  c^aoe  of  tree  Itiw  tor  shimiuig 
purposes. 

The  nert  day  some  ban  amused  themselves  by 
playing  with  the  vehiowd  and  tbetr  fastenings. 
They  were  se«i  itAng  this.  They  oareleauy 
unfastened  the  screw  coupling  of  the  van  and 
partly  released  the  brake.  In  consequence  of 
this,  the  van,  loosed  from  the  trucks,  ran  down 
the  incline,  smashed  the  gate  which  separated 
the  line  from  the  highway,  as  well  as  the  gate 
higher  up,  and  knocked  down  and  seriously 
injured  the  plaintiff,  who  was  passing  along  the 
highway. 

At  the  trial  the  jury  returned  the  following 
answers  to  queslaons  left  to  them  hj  the  learned 
judge: 

1.  Was  th«  vaa  in  regard  to  penou  nsuig  the  highway 
whsn  the  plaintiff  was  in  a  safe  posf  tion  as  and  where  it 
was  latt  by  «lw  dflfandsnts*  sarraati  on  the  aoih  Jnly 
nnlws  intsrfflred  with  aftsrwards  F— Tss.  8.  Woold 
the  Mxrident  to  the  plaintiff  hava  hAppraed  if  the  van 
had  not  been  interfered  with  P— No.  3.  Was  the  intar- 
f  erauoe  tha  act  <rf  traspaaasn,  and,  if  so  was  tiis  iatar- 
fareaoe  with  the  wilful  iatant  of  oaaalng  tin  van  to 
daaoand  tlu  inolins  or  maraty  nai^igantP — T68.it  was 
tha  aot  of  teaapassaii  with  nag^Mioe.  4.  Was  tbe 
danger  of  sneh  intarferanoo  aanaiag  injury  to  pacsou 
nsingtha  highway  known  to  tha  dafandaati  at  As  tins 
whan  tha  van  was  left  and  kept  where  it  waa,  and  laig^it 
it  have  bean  sofBoiantly  guarded  against  by  tiia  aaardse 
of  raaaonabla  oare  and  akill  on  the  part  of  the  dafen- 
dantsP — Yaa;  it  waa  known  and  oonld  have  baan 
fToatdad  against  by  exeroise  of  raaaonabla  oara  on  tite 
part<tf  thadafandantl.  5.  Waa  tha  aooidant  and  injary 
to  tha  plaintiff  maiarisUy  and  effaottvaly  orasad  by  want 
of  Masonabla  OBze  andakQl  on  the  part  of  tha  daftar 
danta*  sarvants  in  idadng  and  kaainng  the  van  aa  and 
where  it  was  plaoad  by  tham  althar  (1)  in  rsgasd  to  its 
posltton  apart  from  intarferenoe  by  troapaaaara ;  or  (8) 
in  legwd  to  Its  danger  if  ao  interfwad  with  ;  (3)  in  any 
other  way  by  want  of  reaaonable  oara  t — Yaa,  tlia  oom- 
pany  were  negligent  in  not  placing  the  van  aaiA  tcneka 
to  the  aaat  of  tha  oatoh-pointa. 

The  jury  assessed  the  damages  at  1751. 

Arthur  Lewis  and  Samson  for  the  plaintiff.— 
The  rule  laid  down  in  The  Bemina  (56  L.  T.  Rep. 
450 ;  12  P.  Div.  58)  is  the  one  which  governs  this 
case.  There  liOrd  Esher,  M.B.  said :  "  If  no 
tanlt  can  be  attributed  to  the  plaintiff  and  there 
is  negligence  by  the  defendants  and  alsobyanother 
indepoident  person,  both  n^ligences  wrtly 
directly  caunng  the  accident,  uie  plaintuC  can 
mB.mf.Rin  an  aotion  tor  all  the  damages  occauoned 
to  him  ^^ainst  either  the  d^endant  or  the  other 
wrongdoer.**  The  same  waa  said  1^  LindlOT,  L  J*. 
In  T.  Chambers  (38  L.  T.  Bep.  454  ;  3  Q.  B. 
Div.  327)  the  defendant  was  held  liaUe  where  the 
immediate  cause  of  the  accident  was  the  act  of  a 
third  puty,  when  the  defendant  had  broaght  the 
dangerous  instrament  upon  the  road  and  tbe 
third  party  had  moved  it  on  the  pathway,  where 
it  injored  tiw  plaintiff.  No  doubt  thine  waa 
a  cause  of  aotion  against  the  trespassen  for 
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negligeooe,  bat  there  was  also  n^ligenoe  on  the 
part  of  the  defendants  in  not  preventing  trea- 
rasaers  interfering.  In  Lynch  y.  NuTdin  (1  Q.  B. 
29)  the  defendant  n^Ugently  left  his  horse  and 
oart  unattended  in  the  street.  The  plaintiiF,  a 
child  of  seren,  got  upon  the  cart  in  play  and 
another  child  led  the  horse  on,  and  plaintiff 
was  thrown  down  and  injured.  There  it  was 
held  that  the  defendant  was  liable  though  the 
plaintiff  was  a  trespasser  and  contributed  to  the 
accident  by  his  own  act,  and  it  was  properly  left 
to  the  jury  whether  the  defendant  was  negugent 
and  the  negligence  caused  the  injury.  SMtrpe  t. 
PmoeU  (26  L.  T.  Bep.  436 ;  L.  Bep.  7  0.  F.  2^)  is 
not  agauut  the  plaintiff,  and,  when  examined,  is 
in  oar  &Tonr.  The  effective  oaiiae  of  the  damace 
was  the  negligenoe  of  the  deftadants,  and  EngA- 
hart  T.  Tarrmt  and  Liptdn  (75  h.  T.  Rep.  617  ; 
(1897)  1  Q.  B.  240)  and  Earrold  t.  Watney  (78 
L.  T.  Bep.  788 ;  (1898)  2  Q.  B.  320)  The 
defendants  are  therefore  liable. 

B.  JPrttnma.WiUiain»,  K.C.  and  Senton  for  the 
dafendanti.— All  the  cases  <uted  show  that  the 
defendants  in  those  inataDcee  were  giultij  of  some 
nnlawtol  act.  What  the  d^endants  in  Uiis  case 
did  was  perfectly  lawful,  and  they  cannot  be  held 
liable  for  the  negligence  of  trespassers.  That  is 
the  ^  whole  basis  of  the  decisions,  and  is  the 
distimction  between  the  oases  where  the  defendant 
has  been  held  liable  and  where  he  has  not  been 
held  liable.  They  zef  enrad  to 

Ilott  T.  Waha,  22  B.  B.  400  ;  3.  B.  A  Aid.  304  ; 
JorAin  t.  Orwnp,  8  M.  A  W.  782  ; 
ni'idge  v.  Qoodvnn,  38  B.  B.  798  ;  5  C.  ft  P.  190  ; 
Hvgha  v.  Maefia,  9  L.  T.  B«p.  513 ;  2  H.  &  C.  744; 
Bird  T.  Holbnok,  4  Biag.  628  ; 
SiU  r.  New  River  OonqMiiy,  18  L.  T.  Bep.  £55 ;  9 
B.ft  S.  308; 

BwrrmM  t.  llareh  Cku  and  Ooka  CompMy,  28 

L.  T.  Bap.  818  ;  L.  B«p.  7  Ex.  96; 
CofUna  T.  Middle  Level  Commigeioners,  20  L.  T. 

B^.  442 ;  L.  Bep.  4  C.  P.  279 ; 
Harrieon  t.  Cheat  NoHKern  Jtottieaj/  Company,  10 

L.  T.  B«p.  621 ;  8  H.  ft  0.  281. 

The  whole  of  these  cases  are  dealt  with 
and  discussed  in  Clark  t.  Chambarg  («up.). 
[Kksnkdt,  J.  referred  to  Smith  v.  Lottdon 
and  8outh-Weitem  RaUutay  Company  (23  L.  T. 
Rep.  678;  L.  Rep.  6  0.  P.  14).]  They  also 
referred  to  Vaughan  t.  Jtfmlove  (43  B.  R.  711 ;  3 
Bing.  N.  0.  468).  It  was  not  negligence  on  the 
part  of  the  defendants  to  assume  that  persons 
would  not  trespass.  Hare,  on  the  finings  of  the 
jury,  there  is  nothing  to  make  the  duendants 
uable. 
Bamaen  in  r^ly. 

Ftib.  20^KaHNXDT,  J.  after  stating  the  foots 
set  out  above,  continued :— I  did  not  give  judg- 
ment at  the  time  upon  these  findings,  bat  Teserved 
the  case,  which  is  in  some  respects  ^uliar,  for 
furthw  consideration;  and  the  questions  of  law 
arising  upon  the  case  hare  been  fully  and  care* 
folly  ai^ued  before  me.  The  defendaAts'  oonten- 
tion  is,  in  short,  that  as  the  placing  of  the  vans 
as  and  where  thev  were  placed,  was,  as  they  were 
left,  safe  and  without  danger  to  others,  there  was 
no  Qurligraice  in  any  act  of  the  defendants ;  and 
tiiat  uey  cannot  be  held  l^ally  responsible  for 
an  occurrence  which  was  immediately  and  directly 
due  to  the  subsequent  act  of  trespassers.  The 
plaintiff,  oa  the  other  hand,  relying  especially  on 


the  fourth  finding  of  the  jnnr,  contends  that  the 
principles  laid  down  by  the  Queen's  Bench  Divi- 
sion in  their  considered  judgment  in  Ctarh  t. 
ChamhevB  (38  L.  T.  Rep.  454;  3  Q.  B.  Div.  327), 
and  in  the  earlier  cases  of  Jbynch  t.  Nurdin  (1 
Q.  B.  29),  and  in  other  cases  which  were  fully 
reviewed  in  that  judgment,  and  also  in  the  later 
decision  of  the  Court  of  Appeal  in  Engelhart  v. 
Farrant  and  Lipton  (75  L.  T.  Bep.  617  ;  (1897)  1 
i^.  B.  240),  are  applicable  here.  They  contend 
that  the  juiy  were  warranted  in  the  circum- 
stances in  finding  as  they  did,  in  answer  to  the  . 
fourth  and  fifth  questions,  that  the  defendants 
were  guilty  of  negligence  in  the  circumstances  in 
leaving  and  keeping  the  vans  in  the  place  in 
which  they  left  and  kept  them,  and  wat  such 
negli^j^oioe  was  the  inTi>4>rini  uid  effeotnal  cause  of 
the  ugoiy  to  the  pla^tifC.  I  have,  upon  the 
wh<^  come  to  tfa«  oonelnsion  that  the  plaintilTa 
contention  is  right.  The  finding  of  the  jury  in 
answer  to  the  fourth  question— namely,  that  the 
defendants  at  the  time  of  the  placing  and  keeping 
the  van  and  trucks  where  they  did,  knew  of  the 
danger  to  those  on  the  highway  of  such  interfer- 
ence as  caused  the  plaintiff's  hurt  appeai-s  to  me 
to  be  conclusive.  The  position  in  which,  with 
this  knowledge,  they  placed  and  kept  the  van  was 
one  of  danger,  be(»iuBe  if  the  interference  hap- 
pened, there  was  nothing  there  to  stop  the  van 
running  down  the  incline,  crashing  against  the 
intervening  gates  as  it  did,  and  into  the  highway. 
There  was  a  catch- point  which  has  been  placed  to 
prevent,  and  which  would  in  fact  on  this  occauon 
have  prevented,  a  disaster.  With  the  knowledge 
of  the  danger  the  defendants,  for  the  oonvatience 
of  th^  tr^c  arrangements,  preferred  not  to  use 
an  obvious  and  effective  safegoard.  There  was,  I 
think,  quite  snffioieat  evidence  to  justify  tiie 
finding  of  the  jmy  of  the  defendants'  knowledge 
of  the  existrace  en  the  danger  which  the  defen- 
dants' servants  thm  needlessly  impoeed  u^(m 
persons  using  the  highway.  For  years,  aocordmg 
to  the  defendants'  witnesses,  they  had  been 
troubled  by  boys  playing  witli  and  on  trucks  and 
carriages  left  stationary  at  this  part  of  the  line. 
This  portion  of  the  branch  was  bounded  on  the 
one  side  by  a  wire  fence  which  separated  it  from 
some  open  ground  of  the  defenduits,  and  on  the 
other  side  there  was  a  field,  which  was  separated 
from  the  high  road  a  garden.  To  the  know- 
ledge of  the  defendants'  servants  on  whom  the 
management  of  the  traffic  devolved,  hoy%  used 
to  get  into  the  trucks  and  even  unlock  the 
docffs  of  the  vans  for  parposea  nther  of  theft 
or  amosement  If  the  defendants  knew  of  this 
systematic,  or,  at  any  rate,  very  frequent,  inter- 
ference, it  does  not  appear  to  me  to  be  otherwise 
than  reasonable  for  the  jury  to  say  that  they 
must  be  taken  to  hare  Imown  of  toe  risks  in- 
volved to  tracks  and  carriages  kept  in  position  on 
the  down  grade  only  1^  temporary  means  which 
were  apparently  easily  moveable,  moved  as  they 
were  by  some  two  boys  in  this  case,  and  uncon- 
trolled by  the  catch-point,  and  the  risks  that 
would  foUow  to  those  who  were  lawfully  using 
the  highway  below.  If,  as  the  jury  have  found, 
the  risk  of  mterferenoe  by  trespassers  with  tracks 
and  carriages  in  this  locality  was  a  risk  known 
to  the  defendants,  and  if  the  consequent  danger 
of  their  movement  down  the  incline  to  the  high- 
way was  also  a  known  risk,  and  if,  farther,  this 
danger  might  have  been  guarded  against  by  the 
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«xMXMe  on  the  part  ci  th«  detendanU  of  reason- 
able oare,  which  the  jxarf  have  also  found,  I  oan 
find  no  legal  resBona  upon  which  ilie  defaodants 
can  claim  immnnitT  from  the  oonaeqnenoee  to 
thenuelveB  merelj  becanee  the  fac^  were  troe- 
WMsen.  I  may  point  ont  that  in  Engelhart  t. 
Fa/rrant  (tup.)  the  act  whidi  there  immediately 
«aaaed  the  hurt  to  the  plaintifl  was  an  nnantho- 
tiqed  and  improper  act  on  the  part  ot  the  person 
who  did  it,  and  in  Lynch  v.  Nurdin  (tup.),  in  a 
passage  in  his  judgment  quoted  in  the  case  of 
Clark  Chambers  (tup.),  by  Coclcbnm,  C.J.,  at 
p.  332,  "  Lord  Denmau  said :  '  It  I  am  guilty  of 
neffligenoe  in  leaving  anything  dangeroos,  where 
I  know  it  to  be  extremely  probable  Uiat  some 
othw  person  will  unjustifiably  set  it  in  motion  to 
the  injnry  of  a  third,  and  if  the  injnry  shonld  be 
«o  brooght  aboat,  I  piesnme  that  the  anfferor 
might  have  redress  by  action  acainst  botii  or 
uraer  of  the  two,  bat  nnqnestionaoly  against  the 
first.' "  Here  th^  van  when  left  was  not,  in  itself, 
in^ta  position  or  condition  to  cause  danger  to 
others;  but  it  was  known  that  if  left  it  might 
become  dangerous  for  reasons  which  were  known 
to  the  defendant!!  which  they  might  have  gnarded 
against  by  the  use  of  a  catoh*point,  and  whiQh 
thef  must  be  taken  therefore  to  have  placed  in  a 
position  which  they  might  know  would  liave 
become  dangerous,  and  I  think  the  principle  of 
the  judgment  applies.  I  therefore  fpve  judgment 
for  the  plaintiff  for  the  amount  fonnd  by  the  jury 
by  their  verdict  Judip,^  aceardinyly. 

SoUeitors :  A.  B.  and  E.  Biede,  for  W.  J.  J<me$, 
Saverfordwest;  B.  B*  Ndaon. 


Monday,  Feb.  24. 
(Before  Kbnnbdt,  J.) 

JfODXSTO    PlHIZ&O  AND    OO.    V.    DUFBH  AND 

Co.  (a) 

Shipping  —  Charter-party — Demurrage — Ship  io 
go  "  to  a  loading  ^ttaet  as  ordered  "— Commeiwe- 
ment  of  time—tum—KMping  goodt  on  »kip~~ 
Demurrage. 

£y  a  charter-party  ii  was  provided  that  a  $hiv 
should  proceed  to  Santander,  ceeelvding  Son  8(u- 
vador  old  tip  "to  a  loading  plaee  aa  ordered ** 
and  there  take  on  board  a  cargo. 

Held,  that  the  sfctp  could  not  be  taken  tu  an  arrived 
$hip  for  4he  purpose  of  the  commencement  of 
the  lay  days  until  the  nad  arrived  at  the  loading 
place  0$  ordered,  and  that  arrival  at  Santander 
teas  not  euffieient. 

A  ehvpowner  v>ho  heu  a  lien  on  the  cargo  for 
freight  or  demurrage,  when  he  ha$  the  oppor. 
tuMty  of  unloading  the  cargo,  cannot  Keep 
the  cargo  on  Ike  t&tp  and  Qten  daim  for  the 
ddeniion  of  the  ahip. 

COlOnBOIAL  CAUSB. 

Tliis  was  an  action  brought  by  tiie  plaintifb 
fl^unst  the  defendants  to  recover  4001.  for  de- 
murrage on  the  8.8.  San  Salvador. 

By  a  obarter-parfy  made  between  the  parties, 
dated  3rd  Nor.  1901,  it  waa  provided  that  the 
plaintiffs'  steamship  San  Salvador  abonld  prooeed 
to  Santander,  exdnding  Ssn  Salvador  old  tip,  to  a 
loading  plaoe  as  ordered,  and  there  take  on  board, 

(a)  BeporUd     W.  di  B.  Hxrbsbt,  £aq.,  Buriator-M'Lftv. 
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by  day  or  by  night  if  required,  a  oarco  d  iron  ore, 
and,  being  so  loaded,  should  proceed  to  Maryport 
(Senhonse  Dock),  and  there  deliver  tiie  cargo,  ut 
customary,  alongside  lighters  or  at  any  wharf  or 
masl  landing  plaoe  as  directed  by  the  ooniigneaa. 

It  was  also,  provided  that : 

The  merohsuti  shall  be  sUowsd,  wmUmt  permitlhig, 
oos  working  day  for  losding  SVS17  400  tons  of  osigo, 
and  a  praportlonats  pariod  for  aaj  odd  qosadftyi 
shall  be  sllovsd  a  drnilar  psriod  for  disoba^iaf  swy 
400  tons  and  a  pnportlraats  paclod  for  any  odd  qasntitj* 
Tbs  periods  in  saoh  ease,  lAsthsr  for  loadiiir  or  dfs- 
ohsrgiog,  not  to  oommeocs  until  after  a  tros  wvtttaa 
notioe  hss  been  giren  during  usual  Cutous  bonis  that 
the  veesel  is  wholly  onballikated  and  in  •tbtj  nepect 
ready  to  load,  or,  as  tiie  osse  may  be,  to  disoharge,  and 
that  ilie  has  been  doly  entered  iawacds  at  the  CiurU»< 
house  and  is  in  ftss  praUqse.  The  foUowlnff  shall  not 
be  eompnted  as  psrt  of  ttis  aforessid  mmfng  dsyt: 
Sondays,  Cnstom-honee  bolides,  or  soy  time  of  /oree 
majeure,  war,  epidemio,  oivil  oommotion,  pditioal 
tnrbsnoesi  riots,  lookouts,  strikes,  or  stop]>ngs  of  waA- 
men,  or  otiier  hands  oonnerted  with  Uu  workug, 
delivery,  shipment,  or  dleoharge  of  the  cargo,  whethw 
partial  ot  general,  or  aoeidsnts  to  tbs  minea,  wwke, « 
maohinery,  floods  or  frosts,  scoppsgea  on  rsilwi^  or 
oanal,  or  time  when  by  aoy  eaass,  of  what  satBis  or 
kind  soever  beyond  their  psrsooal  oonfaol,  tts  ofasriMn 
or  thsir  agenta  may  be  prevented  or  delayed  in  so^Iy* 
ing,  loadiog,  or  disoharging,  or  the  oonveyanoe  ot  the 
oaigo  from  the  mines  to  tiu  vessel  may  be  prevented  cr 
delved.  Demurrage  (if  any)  ehaU  be  asoertaiited  ij 
adding  together  the  running  days  oaloulated  aa  befdn 
stated,  and  all  boon  aatoaUy  ooonpled  over  tiw  aggre- 
gats  ruuiiog  iejt  alloired  for  both  opsrations  of  los£tv 
aad  disobs^iBg  shall  be  dssmsd  to  be  dscwwus,  sad 
shall  be  paid  for  at  the  tale  of  16i.8d.psr  bear.  The 
merohanta  are  to  be  at  liberty  to  average  the  ttms  for 
loading  sad  diaohsrglng  during  tlie  eattts  eoirenay  of 
this  charter  in  order  to  avnd  dminrrsge  sod  to  load  tte 
ateamsr  on  Snndaya  aad  holidays,  any  time  need  to 
oonnt.  Time  between  1  p.m.  oa  Saturdays  aad  7  sa 
OB  Hoadsys  not  to  oonnt  at  ports  of  loading  or  disalisi|s 
nnlsss  used.  Sh^  to  wod:  at  ni|^t  if  reqoestsd  to  do 
so,  ohartarsts  paying  axfaa  expenses.  .  .  .  It  ii 
a^ssd  that  all  UaUli^  of  the  ohartacen  shall  oaaa  si 
soon  as  the  oargo  Is  shipped,  aoiwttbstaading  it  auy 
hare  been  stdd  at  a  price  to  oover  oost,  frdght,  and 
inenraooe.  in  consideration  of  the  veesel  having  a  Usn 
upon  aame  for  all  cnpaid  freight,  dead  freight,  sad 
demurrage,  wbiob  she  is  hereby  bonadto  enrdse.  >  •  ■ 
The  periods,  whsthar  tia  loadfaig  m  diaehargbg,  not  to 
oommeuos  nntU  sfter  a  bne  writtan  nottos  us  bats 
given  dorlng  nsaal  Cnstnns  hours  tiwt  tiis  vassal  ia 
wholly  unballasted  and  in  every  other  respeot  ready  to 
load  or,  aa  the  oase  nuy  be,  to  disohsKga,  and  tiMt  dia 
has  been  duly  entered  inwards  at  Hbm  Oastont^oua  sad 
ia  in  free  pratique. 

The  San  Salvador  arrived  at  BantandM-  on  tbs 

18th  Nov.  1900.  Due  notioe  wee  given  imder  the 
charter-party,  and  the  loading  time  oommenoed 
to  ran  at  1  p.m.  on  the  19th  Nov.  1900.  The 
loading  was  complied  on  fJie  lOtii  Deo.  1900  at 
6.30  p.m.  The  veesel  loaded  1947  tons.  Sbe 
arrived  at  Maryport  an  the  16th  Dec.  Due  noties 
was  given  under  the  charter-party.  She  oonld 
have  got  into  Senhonse  Dock  on  the  I8U1,  but  not 
to  a  berth  in  the  dock.  On  the  19th  Deo.  sbe 
was  put  into  a  discharging  berth  in  the  dook 
baun  on  the  same  terms  as  if  she  had  docked, 
and  dischai^  commenced  on  the  same  day.  The 
discharge  was  completed  on  the  4th  Jan.  1901. 

The  defence  raised  waa  that  by  tiie  <diarte^ 
party  the  plaintiffs  agreed  that  their  vessel  shonld 

Digitized  by  Google 


UODUTO  PXHXXBO  ABD  CO.  «.  DCPBB  ABD  CO. 


JoM  21,  IMS.] 


THE  LAW  TIMES. 


[Vol.  LXXXVI— 561 


K.B.  DiV.] 


proceed  to  a  loading  place  as  ordered  hy  the 
defendants  at  Santander,  excIasiTe  of  San  Salvador 
old  tip,  and  there  load  a  caiigo  of  2000  tona  of 
iron  ore  at  the  rate  of  400  tons  per  day,  veather 
permitting.  The  Teesel  did  not  arrive  at  the 
loa^ag  plaoe  ordered  by  the  defendants,  and 
ma  not  ready  to  load  until  Friday,  the  7th  Dec. 
1900.  She  oommenced  to  load  at  9  p.m.  on  the 
7th  Deo.,  and  waa  folly  laden  <m  Monday,  the 
10th  De&  at  6.30  p.m.,  having  been  engaged 
(exolnding  time  between  1  p.m.  on  Saturday,  the 
8tik  Deo.,  and  7  a.m.  Monday,  tiie  10th  Deo.,  as  per 
charter-party)  27i  hoars  or  thereabouts  in  loading 
the  cargo. 

Hamilton,  K  C.  and  SaUoch  for  the  plaintiffs. 
Carver^  K.G.  and  Noad  for  the  defendants. 

EsNNXDT,  J. — This  is  an  action  for  demarrage, 
and  there  are  tvo  parts ;  I  will  take  the  latter 
part  first.  The  question -arises  as  to  what  took 
place  on  l^e  arrival  of  this  steamship  in  bringing 
a  oaijpo  from  Santander  to  Matyport,  and  as  to 
the  tuns  which  was  consnmed  at  SCatyport,  the 
pent  of  disohaiWB.  The  plaintifCa  say  that 
there  waa  a  delay  there  ia  taking  uie  dis- 
ehar^ ;  and  the  defteLdaats  repaoiate  any 
liability  on  that  head.  Xow  I  am  of  opinion  that, 
assuming  that  there  was  a  delay  at  Santander — a 
demarrage,  that  is,  for  which  the  plaintiffs  had  a 
good  claim  at  the  port  of  loading — what  they  did 
at  the  port  of  diaoharge  cannot  be  treated  as  in 
any  respect  wrong.  Assuming  that  they  had  a 
6mm  for  demnrra^,  there  is  this  right,  which  is 
not  disputed,  ^ven  them  by  the  terms  of  the 
chaxter>party :  while  all  liabiUty  of  the  charterers 
ahaU  cease  as  soon  as  the  cargo  is  shipped,  the 
vessel  has  a  lien  for  all  unpaid  freight,  dead 
frmgfat,  and  demurrage,  which  she  is  hereby 
bound  to  exercise.  T^  plaintiffs,  in  effect,  when 
thff^  got  to  Maryport,  said  t  "  We  have  a  good 
daun.^  Ko  qnestum  arises  as  to  the  freight; 
that  was  never  disputed  by  those  who  had  to  pay 
the  fie^^  bat  the  question  as  to  demurrage  was 
known  to  be  in  dispnte.  I  think  Ur.  Hamilton  is 
right  in  saying  that,  as  thc^  had  their  right  to 
ezeroise  their  lien,  they  had  done  nothing 
(aissaming  them  to  have  a  good  claim  for 
demurrage)  which  would  prevent  them  from 
ezeroinng  their  lien  in  the  way  in  whioh  they  did. 
The  other  side,  representing  the  cargo,  offered  a 
guarantee  which  no  doubt  would  have  been  suffi- 
cient,  but  the  shipowner  was  not  bound  to  take  a 
guarantee,  or  even  to  accept  a  lodgment  of  money, 
to  abide  the  resnlt,  in  either  joint  names,  or  in  a 
tingle  name;  and  the  controversy  whioh  oolaii- 
nated  in  the  actual  stoppage  of  the  discharge 
was,  in  substanoe,  as  I  follow  the  correspondence 
so  far  as  it  has  be<an  cited  to  me,  this  :  We  claim 
to  exeroise  oar  right  of  lien.  You,  say  the  ship- 
owners, ask  as  to  aooept  a  guarantee.  If  we  take 
that  gnarantee  it  must  be  witii  an  admisuonthat 
tiiere  is  a  good  oUUm  against  yon  for  demurrage 
St  Santander.  That  may,  or  may  not,  have  beui, 
apart  from  any  question  of  law,  a  perfectly  fair 
way  of  settiing  a  debatable  dispute  for  time  t>eing, 
to  procure  the  discharge  and  delivery  of  the  cargo, 
but  in  law  the  shipowner  was  not  bound  to  do  it ; 
he  had  the  right  to  exercise  his  lien,  and  I  do  not 
think  on  the  whole  that  there  is  anything  which 
shows  that,  if  there  had  been  a  tender  of  the 
actual  money,  whether  under  protest  or  not, 
claimed  to  be  due  for  demnrn^,  tiie  shipowner 
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would  have  refused  it ;  or  would  have  told  the 
charterers  in  effect :  It  is  no  use  your  making  me 
an  offer  whioh  will  discharge  my  lien.  Then  it 
still  remains  no  doubt  dwrly  the  law  that,  if 
there  is  a  right  of  tiie  shipowner,  as  was  the 
right  of  the  plaintiffs  here,  to  exercise  a  Uoi 
upon  the  cargo,  whether  fen:  freight  or  demurrage, 
as  there  axe  fadlities  now  given  him  by  Act  of. 
Parliament  for  preserving  his  rights  while  dis-  ^, 
charging  the  ship,  he  cannot  la^  upon  'the 
receivers  of  the  goods — the  persons  liable  for  the 
freight  or  demurrage,  as  the  case  may  be^— a. 
larger  burden  in  the  shape  of  charges  for  the - 
detention  of  his  ship  than  the  circamstancee 
treated  reasonably  warrant.  I  titiuk.  it  is  the  law 
now,  and  I  should  so  hold,  that  if  a  shipowner, 
having  a  right  of  lien,  when  he  had  the  opportu< 
nities  unloading  the  cargo  and  keeping  a  stop 
upon  it  until  the  iieai  was  discharged,  made  hia 
ship  into  a  warehouse,  and  then  had  a  claim 
for  detention,  he  would  not  be  acting  in, 
a  way  whioh  would  be  justified  by  I^r* 
But  I  think,  on  the  whole,  that  wat  ia 
not  the  case  here.  There  are  statements 
no  doubt  which,  taken  from  the  letters  read 
by  tJiemselves,  seem  to  signify  that  it  would  hav& 
been  possible  to  pat  this  cargo  on  shore  some- ' 
where  at  Maryport ;  but  on  the  whole  I  think  the 
balance  of  the  evidence  is  that  there  were  no 
trucks,  and  no  other  place  reasonably  fit  for  the 
stors^  of  this  cargo  where  the  shipowner  could 
have  placed  it  to  preserve  Eis  lien  while  dis. 
char^^g  the  cargo.  So,  on  those  points  I  should 
find  in  favour  of  the  plaintiffs  in  tbe  action.  The 
whole  result  of  the  action,  as  I  think  tbe  learned 
counsel  who  have  given  me  so  much  assistance  in. 
the  case  agree,  turns  on  what  took  place  at  San- 
tander. !Now,  this  is  a  charter-party  under  which 
the  ship  has  to  proceed  with  all  convenient  speed 
to  Santander,  ex!ulading  San  Salvador  old  ti^,  to  a. 
loading  plaoe  as  ordered.  Those  are  the  initial 
words  of  the  charter-party ;  and  while,  of  course 
the  oonatraotion  of  tnese  oharter-parties,  whioh 
now  mil  into  a  very  elaborate  form,  I  do  not  say 
is  generally  easy,  or  easy  in  tfais  particular  case,. 
I  have  formed  va»  opinion  that  on  the  main  point 
the  defendants  are  bntiUed  to  snooeed.  The  main, 
point  whioh  arises  in  this  case  is  this :  What  ia 
the  place  at  which  the  ship  must  arrive  in  order  ta 
be  treated  as  an  arrived  ship  for  the  purpose  of 
the  commencement  of  the  lay  days  P  Is  it  to  be 
Santander,  or  the  river,  as  Hr.  Hamilton  suggests, 
which  leads  from  Santander  to  the  loading  place 
for  cargoes  of  this  description;  or  is  it,  as  Mr. 
Carver  contends,  the  place  which  is  ordered  as 
the  loading  plaoe  inside  the  port  of  Santander  ? 
It  seems  to  me  the  true  interpretation  of  tiiis  is,, 
that  tiie  ship  is  not  to  be  taken  for  the  purpose 
of  demarrage  as  an  arrived  ship,  not  to  be  taken, 
as  a  ship  which  is  in  a  position  to  say,  **  My  I» 
days  are  now  oomoienoing  " — nntil  she  has  arrived 
at  the  loading  place  which  was  ordered  in  the 
port  of  Santander.  In  effect,  under  the  circum- 
stances  of  tfais  case,  tfaere  is  only  one  place  to 
which  she  could  t>e  ordered  and  was  ordered — 
viz ,  the  new  tip.  Tfaere  is  the  old  tip,  which  is 
excluded  by  the  terms  of  the  charter-party.  She 
was  ordered  to  the  new  tip,  and  that  is  the  loading 
place  as  ordered,  and  it  seems  to  me  the  demurrage 
days  did  not  arise  until  she  got  to  that  loading 
place,  providing  nothing  waa  done  to  prevent  her 
getting  there  earlier.    Why  is  ttiat  so."   I  think. 
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it  must  follow  ft-om  the  fact  that  this  is  not  a 
clause  nnder  wliich  the  Teasel  is  to  proceed  simply 
to  Santander  only.  If  it  bad  been,  it  might  have 
1}een  beld  that  it  was  sufficient  if  the  Teasel  pro- 
ceeded to  the  port  named,  and  to  that  nsual  place, 
be  it  a  dock  or  that  class  of  place  at  which  the 
CATf^o  to  be  loaded  has,  b;  tlie  practice  of  the 
por^  nsnally  to  be  loaded.  Here  tbey  describe 
the  plaoe  where  she  la  to  go,  and  at  which  she 
woma  be  arrived  for  the  purpose  of  beine  at  the 
chartOTers'  dinxna],  as  being  not  merely  wo  port 
of  Santander,  but  the  port  of  Santander  and  the 
loading  place  at  that  port,  and  it  seems  to  me 
that  this  place  as  ordered,  the  Santander  new  tip, 
is  the  place  she  must  go  to  before  she  can  aay  to 
the  charterers,  "  I  am  here  at  your  ^sposal."  I 
think  that  makes  the  loading  place  as  ordered, 
being  a  place  in  Santander,  equivalent  to  the 
berth  which  was  dealt  with  by  the  term.  "  Any 
eafe  berth  ae  ordered  on  arrival  in  the  dock  at 
Garston,"  in  the  case  of  Tkartit  Sulphur  and 
Copper  Coinpany  Limited  v.  Morel  Brothert  avd 
Co.  (65  Z.  T.  Rep.  659 ;  (1891)  2  Q.  B.  647).  Here 
the  vessel  has  to  proceed  and  get — ^whether  you 
call  it  a  dock  or  loading  place  does  not  seem  to  me 
to  matter— into  the  piort  of  ^mtander,  and  she 
baa  to  go  to  that  partionlur  place  in  it  which  was 
known  as  the  new  tip,  and  which  is  ordered  by 
the  abarterers.  It  ia  eaid  for  the  plaintiffs  that 
those  words  are  so  qualified  by  the  subsequent 
long  clause  b^pnning,  Tlie  merchants  shall  be 
allowed,  weather  permitting,  one  worUng  day," 
and  so  on,  that  even  if  otherwise  the  view 
which  I  taice  to  be  the  right  one  on  the 
construction  of  the  earlier  words  is  correct,  that 
view  ought  to  be  changed  by  the  effect  of  that 
long  subsequent  clause;  and,  of  course,  I  quite 
agree  that  the  whole  of  a  charter-party  must  be 
read  together.  _  But  I  think  on  that  the  comment 
of  Mr.  Carver  is  a  good'  one.  Certain  things  are 
there  specified  as  being  conditions  precedent  to  be 
performed— or  to  happen — to  the  right  of  the 
ehipowner  to  say :  "  My  \a.y  days  are  beginning  " ; 
and,  it  is  said,  that  the  periods  for  loading  or  us< 
chafing  are  not  to  commence  nntil  after  the 
oertaitt  notices  have  been  given  which  are  there 
mentioned.  I  think  that  it  is  logically  a  very 
«trong  thing  m  support  of  the  defendants' argu- 
ment that  this  is  a  negative  danse.  You  may 
read  it  as  if  the  mrties  had  said  in  first  place : 
The  point  from  which  the  right  at  the  shipowner 
to  claim  to  be  loaded,  or  to  have  demurrage  if  he 
is  not  loaded  in  a  specified  time,  is  not  to  begin 
until  the  ship  goes  to  the  loading  place  ordered— 
the  new  tip ;  and,  further,  not  only  is  that  to  be  a 
condition  precedent  to  the  right  to  enforce  any 
claim  for  demurrage,  but  that  condition  shall  not 
be  treated  as  the  commencement  of  the  period  for 
loading  until  after  certain  notice  besides  have 
been  given.  In  other  words,  there  are  certain 
additional  things  which  the  shipowner  must  do 
besides  brinnng  his  ship  to  the  place  in  qnestion. 
There  are  other  words  referred  to  by  the  learned 
counsel  tor  the  plaintiffs  as  sopporting  Ms  view 
^ich  I  do  not  tnink,  on  mmsi^ratioD,  affect  the 
matter.  There  is  a  clause  about  the  captun 
having  to  tel^raph  as  to  the  probable  date  at 
which  the  steamer  will  be  at  Santander  ready  to 
load — ^that  is,  ready  to  take  the  cargo ;  and  then 
there  is  the  farther  clause  about  the  cancelling 
date.  Of  course,  if  she  was  not  in  the  port  within 
the  date  mentioned,  there  would  be  the  right  to 
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cancel.  It  may  be — I  do  not  know  that  it  is 
necessary  to  decide  it — that  "  arrived  "  may  not 
have  meant  "  arrived  at  the  loading  plaoe  "oat  it 
is  expressly  provided  here  that  U  she  has  not 
arrived  at  Santander  within  twenty-seven  days, 
meaning,  I  think,  ready  to  load  so  far  as  arrival  in 
Santander  is  a  neceBBaryj>reliminary  to  her  taking 
the  cargo  in  at  the  particular  point  at  Santander 
which  tiie  loading  place  ordwed  may  be,  tliera 
is  a  right  to  canoeL  I  think  on  theee  grounds 
the  plaintifti'  case  In  fact,  ehe  did  not 

arrive  at  that  place  until  a  oonaderable  time 
after  her  arrival  at  Santandffl-.  She  could 
not  get  there  because  there  were^  a  numba* 
of  vessels  before  her,  but  tiiis  is  the  first 
simple  fact— she  did  not  get  there  nntil  the 
time  at  which  she  did  arrive,  and  was  loaded 
then  in  due  time.  It  is  not  disputed  that 
she  was.  Then  it  has  been  suggested  by  the 
defendants  that  even  if  I  was  wrong  in  deciding 
for  them  on  the  first  point,  there  are  certain 
clauses  here  which  would  act  as  a  relieL  It  is 
said  that  there  has  been  bad  weather,  which 
would  be  a  sufficient  ground  for  their  not  loadii^ 
her  earlier,  and  for  not  havii^;  her  at  the  tip 
earlier  to  load.  In  my  opinitm  that,  I  confess  I 
should  be  unable  to  decide  in  favour  of  the  defoip 
daaitt.  It  eeems  to  me  that  the  argument  whioh 
has  been  need,  with  regard  to  the  o(nutiraoti<ni  <d 
the  long  clause,  does  not  make  such  weather  as 
described  in  itself  a  sufficient  protection,  unless 
that  weather  was  weather  which  affected  the 
loading  of  this  particular  ship.  It  is  not  eas^  to 
distinguish  the  cases,  but  that  is  the  view,  if  it 
was  necessary — which  it  is  not — I  should  be 
inclined  to  take;  and  I  farther  think  that  the 
mere  fact  of  there  being  a  number  of  vessels  in 
front  of  this  vessel,  by  itself,  would  not  be  a  suffi- 
cient protection.  It  seems  to  me  that  the  fact  of 
there  b^g  what  has  been  called  a  glut  of  vesaek 
was  not  a  matter  which  fairly  oomes  under  the 
olanae  which  protects  the  charterers  or  thnr 
a^iente,  in  case  of  "  accidents  to  the  mines,  works, 
or  machinery,  floods  or  frosts,  stoppages  on  rul- 
way  or  can^  or  time  when  by  any  cause  of  what 
natnre  or  Und  soever  beycmd  th«r  personal 
control,"  they  may  be  prevented  or  delayed  in 
supplying,  loading,  or  ^schat^ing,  or  the  oon> 
veyance  of  the  cargo  from  the  mines  to  the  vessdl 
may  be  prevented  or  delayed.  It  is  not  neceesary 
for  me  to  deal  with  those  points,  because  I  thin^ 
that  the  otiier  point  is  sufficient ;  and  therefore  on 
the  construction  of  the  charter-party,  as  the  days 
did  not  run,  as  it  seems  to  me,  against  toe 
charterer  until  the  arrival  of  the  ship,  and  the 
other  conditions  being  fulfilled,  they  bang  ready 
to  load,  the  case  of  the  plaintiffs  ftuls,  and  there 
must  be  judgment  for  the  defendants. 

Judgment  aoeordinglt/* 
Solicitors:  BottereB  and  Boehe;  W.  A.  Crumfi 
and  Son. 
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TuMday,  Fab.  25. 
(BaCora  Lord  AiiTntsTONi,  O^.,  Baelivo  and 

OhUTHB!.!,,  JJ.) 

Oox  (app.) «.  BunsiB.  (reap.)  (a) 
Breai^BaU  of — Othervoiae  than  by  wight — 

London  Bread  Aei  1822  (3  Geo.  4,  e.  cvi.),  s.  4. 
Where  apenon  tuked  to  be  ewplied  with  a  half- 

quaritm  ItM^,  and  the  baker  $  aaeietant  plaeed 

the  loaf  with  iuw  rolb  m  ^  Male  pan,  a  2Ib. 

waight  hemq  in  ike  othar  eeale^  bt4  Me  beam  of 

the  Molra  aid  not  move  owing  to  the  fact  that 

ike  bread  ea  soU  mu  leee  than  2lb. : 
SMt  thai  thie  tpai  not  a  eale  by  weight  within  the 

vutming  of  eeeL  4  of  ffte  london  Bread  Act 

1822. 
Gabs  stated. 

On  the  12th  July  1901  an  information  was  lud 
1v  the  appellant  for  that  on  the  Uth  Jnlr  1901 
the  reepcmdent,  at  Na  64,  Hackn^-road.  did 
nnlawfoilT  nil  or  oanse  to  be  sold  hrrad  in  other 
manner  than  hj  weight,  oontnuy  to  8  Geo.  4. 
c.  cvi. 

Bt  aeot.  4  of  that  Act  (hereinafter  referred  to 
ai  the  London  Bread  Act  1822)  it  na  prorided 
a«  f oUowB : 

And  he  it  fnrthw  WMtad  that  bcm  and  afbar  the 
oommenoemant  of  this  Act  all  hneA  sold  wlthia  ths  limits 
sforasaid  shsU  b«  etHA  by  tha  seTsral  Inkers  or  sellers 
of  bread  respeoUTely  within  the  ssid  limits  by  wdght, 
sad  in  ease  any  b^er  or  teller  of  bread  within  the 
limits  aforesaid  ehall  sell  or  oaose  to  be  lold  bread  in 
any  other  nuumer  than  by  weight,  then  ssd  in  ssoh 
ease  eieiy  sDoh  haket  or  seller  of  teasd  lhaU  for  every 
snch  offnM  forfeit  and  pay  any  son  not  exoesding 
forty  shillings  whieh  tiw  msflsteate  or  magistrates, 
jBstios(vjiiBtioes,bef<n  whom  saohoSsacUrnr  offenders 
shall  be  oonvlcted  shall  order  or  direct :  Prorided  always 
that  noiJiiiig  in  this  Aot  oontaioed  ahall  extend,  or  be 
oonstmsd  to  extend,  to  prerent  or  hinder  any  saoh 
baker  or  seller  of  bread  from  selling  bread  nsoally  sold 
onder  the  denomination  of  French  or  fanoy  bread  or, 
rolls  without  prerionsly  weighing  the  same. 

At  the  hearing  of  the  information  the  following 
facta  were  proved : — 

On  the  date  chai^^  in  the  information  the 
respondent  was  carrying  on  at  the  shc^  and  pre- 
mises. No.  64,  Hackney-road,  the  hnsmess  of  a 
haker  and  seller  of  bread. 

Bj  the  direction  of  the  appellant,  who  is  the 
inspector  of  weights  and  measnreB  for  the  dis- 
laict,  (me  Oharlee  James  Hnirell,  on  the  date 
aforeeaid,  went  into  tbe  shop  and  aaked  Alice 
Onlham,  who  was  then  in  the  reeptuident's  employ- 
ment and  waa  aerring  his  cnstcmiers  there,  for  a 
half -quartern  loaf. 

She  tberenpon  anrolied  him  irith  a  kiaf  and 
two  roUs,  for  which  he  paid  the  som  of  2d. 

Before  hancting  snch  loaf  and  rolls  to  Charles 
James  Mnrrell,  Juioe  Colfaam  plaoed  them  in  the 
pan  of  the  shop  scales,  the  loaf  first  and  the  two 
rolls  afterwards  on  the  top  of  it. 

The  loaf  and  rolls  did  not  carry  the  scale 
down,  thongh  they  would  have  done  so  if  they 
had  wnghed  more  than  the  21b.  weight  which  was 
already  in  the  other  scale. 

The  beam  of  the  weighing  machine  did  not 
more  et  all,  uid  the  weight  of  the  loaf  and  rolls 
'Was  not  nor  had  been  ascertained  at  the  time  of 
BQch  Bale  to  Mnrrell,  except  that  it  was  dearly 

<a>  lUvoMed  by  W.  ss  a  Hkeiist,  Saq,,  Burlitet^at-Lkw, 
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apparent  that  the  total  quantitj  of  bread  on  the- 
scale  weighed  less  than  21d. 

The  loot  and  rolls  were  then  taken  away  from 
tbe  shop  by  Mnrrell  and  weighed  by  the  appel- 
lant, who  fonnd  th^r  a^regate  wdght  to  he  ode.. 
short  of  21b. 

The  appellant  contended  that  the  bread  had 
been  sold  in  other  manner  than  by  weight,  espe- 
cially as  the  aotnal  weight  of  the  bread  had  not- 
been  in  any  other  way  ascertained  either  at  the 
tame  ot  or  before  the  sale. 

The  magistrate  was  of  opinion  that  the  bread 
was  not  sold  otherwise  thitii  by  weight.  It  waa 
sold  neither  by  denomination  nor  b^  measure,  as 
two  additional  rolls  were  sold  with  the  half, 
quartern  loaf.  The  appellant  did  not  suggest 
what  mode  of  sale  there  could  possibly  be  in  this 
case  other  than  by  weight.  It  seemed  to  him  that- 
directl^  the  bread  was  plaoed  on  the  scales  it  was 
recognised  by  both  parties  to  the  contract  that  the 
sale  was  to  be  by  weight,  and  it  made  no  difference 
even  if  the  bread  was  afterwards  imperfectly  or 
fraudulently  weighed. 

He  waa,  however,  farther  of  opinion  that  not 
only  was  the  bread  in  question  thus  sold  by 
weight,  but  that  it  was  aotnally  weighed,  and  it 
was  w^hed  in  the  balanoe  and  fonnd  wanting. 
It  was  not  neoessarr  that  the  beam  should  he 
disturbed  in  order  wat  the  process  of  weighix^ 
should  he  complete.  If  more  than  21b.  of  hread 
is  first  placed  upon  the  scale  and  a  21b.  weight 
is  afterwards  pat  npon  the  other  scale,  the  beata 
would  not  be  disturbed,  yet  it  oould  not  be  said 
then  t^t  the  bread  had  not  been  weighed.  It 
is  Buffident,  in  a  transaction  of  this  sort,  to 
ascertain  whether  the  bread  is  above  or  below  a. 
oert^  weight  without  determining  the  exact 
number  of  ounces  or  gruns.  If  the  respondent's 
servant  in  wdghing  this  bread  had  committed  a 
fraud,  she  oould  have  been  prosecuted  under  the 
Weights  and  Measores  Aot  1878,  s.  26 ;  but  he 
was  clearly  of  opinion  that  the  offence  ohai^^ 
had  not  been  committed,  so  he  dismissed  the 
summons. 

The  qoestion  of  law  for  the  opinion  of  the 
court  waa  wh^er  the  sale  above  mecribed  was  a. 
sale  in  otlier  manner  than  by  we»fat  within  the 

meaniug  of  sect.  4  of  the  LtHiaan  xnread  Act  1822. 

Daidy  for  the  appelant.— He  nlerred  to  the 
London  Bread  Act  1822  (3  Gea  4,  o.  ovi.,  n.  4,  6). 
[Lord  Altsrstohb,  G.J.— Is  not  the  ofEenoe  here 
selling  by  false  weight,  and  not,  not  selling  by 
weight?]  I  submit  not.  In  Jones  v.  Suxtabte 
(16  L.  T.  Rep.  381 ;  L.  Bep.  2  Q.  B.  460)  the  loaf 
was  not  we^ed  at  the  time  of  the  sale,  nor  did 
the  purchaser  require  that  it  nhould  be  weighed. 
The  praotioe  followed  by  the  baker  In  that  case 
was  to  weigh  the  dough  before  it  was  pat  in  the 
oven,  allowing  for  shrinkage,  but  not  to  weigh 
after  baking  unless  at  the  request  of  tbe  pur- 
chaser. That  was  hdd  to  be  a  sale  otherwise 
than  by  weight  Again,  in  WtUiame  v.  Deggan^ 
(16L.T.Eep.492)  Oockbum,  C.J.  said :  "I  think 
this  case  is  not  distinguishable  from  Jones  v. 
HttzttMe,  which  I  consider  was  rightly  dedded. 
To  sell  bread  by  we^ht  it  must  be  weighed,  and 
here  there  is  no  evidnioe  that  it  was  ever  weighed." 
In  MiUm  v.  Troke  (20  L.  T.  Bep.  563)  Gockbum, 
CJ.  again  said :  "  The  statute  says  that  the 
baker  is  to  sell  by  weight .  Now,  by  general 
underatanding,  a  quartern  k>af  is  takentp  mean  & 
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41b.  loaf.  In  this  oase  a  partj  goes  into  the 
appellant's  shop  and  aaka  for  a  qaart  loaf,  mean- 
ing a  qaartem  loaf,  and  a  loaf  is  handed  to  him 
which  is  fonnd  to  be  short  in  weight.  Now,  is 
not  that  prima  fame  eridence  that  the  bread  has 
not  been  weighed  P  I  am  of  opinion  that  it  is." 
Under  this  statute  the  weight,  and  the  correct 
weight,  muat  be  aacertained  before  the  sale  takes 
place  or  wben  it  takes  place.  In  Itondon  County 
Council  T.  Bead  /81  L.  T.  Bep.  452 ;  (1900)  1  Q.  B. 
288)  the  respondent  was  asKed  for  a  twopenny 
loaf,  for  whioh  he  receired  2d.  This  was  not 
weighed  ia  the  presenoe  <^  the  onstomer  and 
nothing  was  said  to  him  as  to  ite  weight,  and 
there  was  no  evidence  that  it  had  ever  been 
weighed.  This  was  held  to  be  a  -sale  otherwise 
than  by  weight  within  sect.  4  of  3  G^eo.  4,  c.  cvi. 
The  facts  in  the  present  case  show  that  tiiere  was 
no  sale  by  weight.  The  price  was  not  regulated 
hy  the  weight  of  the  bread  at  all.  The  magis- 
trate ahoQul  have  oonncted. 

The  respondent  did  not  appear. 

Lord  Altbbstonb,  O.J. — It  certainlr  ia  nnfor- 
tnnate  in  this  case,  as  in  the  case  before  my 
brothers  Eldl^  and  Ohannell,  that  the  other  side 
of  the  case  has  not  been  ai^ed.  Now,  it  seems 
to  me  that  Ur.  Daldy  is  right,  and  that  there  was 
no  sridenoa  that  there  was  a  tale  by  weight 
within  the  constroction  that  has  been  pat  upon 
the  statute  in  question  by  the  various  oases.  I 
think  alio  lAat  the  view  whioh  I  expressed  in 
the  course  of  the  argument  was  a  wrong  view.  I 
think  the  statute  is  open  to  the  oonstmction 
and  intends  to  distinguish  between  selling  or 
carrying  on  the  trade  of  selling  by  weight  and 
carrying  on  the  trade  of  selling  by  any  other 
means.  I  think  the  decisions  amount  to  this : 
that  the  particular  quantity  of  bread  sold  for 
any  particular  price  mast  be  weighed — ^that  is 
to  say,  either  weighed  beforehand  by  the  baker, 
or,  if  necessary,  weighed  in  the  presence  of  the 
customer  on  demand.  In  this  case  all  that 
appears  to  have  been  done  was  that  the  bread, 
which  could  not  have  weighed  21b,  was  put 
into  the  scale  and  had  no  effect  upon  the 
scale,  and  did  not  more  the  beam,  and  there- 
fore the  weight  was  never  ascertained  at  alL  I 
think,  under  these  dronmstances,  that  there  waa 
no  evidence  upon  which  the  magistrate  oould 
fvoperlycome  to  theoonclusion  that  l^is  quantity 
•of  oresid  was  weighed  at  all,  or  that  its  weight 
was  ascertained,  or  that  it  was  sold  by  its  weight ; 
it  being  a  oase  in  which  the  person  was  asking 
for  a  21b.  loaf  and  i^omething  else  was  delivered, 
when  what  ought  to  have  been  delivered  was 
bread  which  had  been  weighed,  or  the  weight  of 
which  had  been  ascertained,  so  that  it  was  sold  by 
weight.  I  wea  at  first  impressed,  as  I  said  before, 
with  the  idea  that  the  magistrate's  view  that  the 
real  offence  here  was  selliDS  as  or  representing 
the  weight  of  the  loaf  to  be  21b.,  when  it  was 
not  21b.,  was  an  answer,  and  showed  that  this  sale 
might  be  a  sale  by  weight.  I  think  I  was  wrong 
in  taking  that  Tiew,  and  that  this  statute,  inter' 
prated  vj  the  subsequent  dsoiaions,  means  that  the 
weight  of  the  parcel  of  bread  sold  is  to  be  asoer* 
tained.  That  being  so,  in  this  oase,  I  am  of 
opinion  that  there  is  no  evidence  that  the  weight 
of  the  parcel  of  bread  sold  was  ascertained  at 
all.  The  case  must  therefore  go  back  to  the 
anagistaute. 
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Dablivo,  J.— I  am  of  the  same  opinion,  and, 
if  I  add  a  word  to  the  judgment  of  my  Lord,  it  is 
oniy  because  I  think  it  necessary  to  guard  against 
this :  that  I  do  not  think  our  deoi^on  means  that, 
in  order  that  there  should  be  a  sale  by  weight,  it 
is  absolutely  necessary  that  there  should  be  an 
ascertainment  of  the  true  weight ;  because,  if  we 
held  ttuit,  then  someone  who  might  be  prosecuted 
for  not  having  sold  by  wmght  might  escape  the 
penalty  for  the  offence  by  saying,  "  Oh !  yes,  I 
weighed  it ;  but  I  weighed  it  with  false  aoafoa  m 
false  weights."  It  seems  to  me  that  it  is  neoeesary, 
in  order  to  dedde  this  pt^t,  to  decide  what  "  to 
weigh "  means.  I  think  that  to  weigh  "  means 
to  affect  to  asoertun  wdght  by  means  of  balancing 
— using  what  may  be  properly  called  a  balanofr— 
although  the  instrament  be  fraudulently  need. 
Still  one  might  weigh  a  thing  and  sell  it,  and  yet 
not  sell  it  by  its  weight.  There  would  be  a 
weighing,  and  then  a  selling  obhenriae  tiian  l>y 
weight. 

Ohannbll,  J.— I  agree  that  the  appeal  must 
be  allowed.  It  seems  to  me,  looking  at  the  old 
statute  <A  George  lY.  and  looking  at  those  words 
in  the  enactment  of  sale  by  weight,  perfectly  pos- 
sible to  put  two  different  meanings  upon  them. 
It  might  be  held  that  selling  by  weij^ht  meant 
merely  selling  by  weight  as  disUnguished  from 
seUing  1^  measures,  or  selling  by  a  supposed 
measure,  or  bj  the  partioular  Itiaf,  or  anythii^; 
of  (hat  sort;  that  u  to  ssy,  that  it  went  to 
the  mode  in  whioh  the  person  vras  carrying  am 
his  business.  I  am  allowed  to  sell  this  or  that 
loaf,  and  to  say  the  price  of  titat  is  2<i.  and  of  that 
Zd.,  and  you  can  look  at  them  and  take  which- 
ever you  like,  according  to  the  price.  It  might  be 
held  that  it  was  merely  intended  to  prevent  that, 
and.  if  the  man  professed  to  sell  his  bread 
according  to  weight,  and  not  according  to  some 
other  mode  of  pricing  it,  he  was  complying  with, 
the  statute,  and  so  it  did  not  really  involve  the 
consideration  of  whether  the  weight  which  waa 
purported  to  be  sold  was  a  true  or  a  false  weight. 
Of  course,  if  he  purported  to  sell  as  a  41b.  loaf  a 
loaf  which  did  not  weigh  4Ib.,  he  might  be  pr(^ 
oeeded  against  on  a  peoialty  under  some  othor 
section  of  the  Act.  I  waa  under  the  imynmasm.  it 
might  have  been  pos^ble  to  talra  that  view,  anlass 
the  cases  ahowea  anything  to  the  oontraiy,  but, 
now  that  they  have  been  quoted  to  us  by  Hr. 
Saldy.  I  think  it  is  quite  dear  that  they  do  show 
to  the  contrary.  The  first  case  he  referred  to. 
the  caee  of  Jonet  t.  SumtahU  (16  L.  T.  Bep.  381; 
L.  Bep.  2  Q.  B.  460).  oleariy  involves  the  oontraiy . 
It  shows  that  what  is  meant  by  this  statute  as 
interpreted  is  Uiat  each  particular  loaf  must  be 
sold  according  to  the  weight  of  that  partaonlar 
loaf.  It  was  held  that  it  was  a  contravention  of 
that  enactment  to  do  what  was  done  in  this  case, 
even  if  it  was  a  fraud,  or  an  aooident,  or  oardess* 
ness,  on  the  part  of  the  person,  because  he  ^dnot 
sell  this  loaf  according  to  the  true  weight  of  it, 
but  sold  it  as  being  a  21b.  loaf  when  it  in  fact 
weighed  something  less— I  foivet  what.  I  tlunk 
that  what  the  ma^trate  hda  by  his  .  judgment 
shows  Uiat  he  took  the  first  of  those  two  views 
wlddil  have  endeavoured  to  ezpress  as  bdngthe 
meaning  of  this  Act  of  Parliament.  I  think  that 
the  cases  show  that  the  view  he  took  waa  the 
wrong  view,  and  that,  if  there  were  no  authority 
on  the  paint,  the  magistrate's  decision  would 
require  very  careful  consideration,  but,  having 
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regard  to  the  anihoritieB  which  have  been  cited 
to  US,  I  hare  no  doabt  that  his  deciBion  is 

wrong.  Appeal  aUotoed,    Cau  remitted. 

Solicitor:  W.  A.  Blmdmid. 


Tuetday,  Feb.  25. 
<Befi>Te  Lord  Altebstonx,  G.J.,  DASUira  and 

GHAETErirLL,  JJ.) 

Datiss  (i^p.)  V.  Burnett  (resp )  (a) 

XrUMMiit^— Bon&  fide  elub — Intoxicating  liquors 
— Deliwry  to  wife  of  member  for  hia  consumption 
off  the  prsmtM*— XweMtno  Act  1872  (35  &  36 
Viet.  e.  84),  i .  a 

A  mamher  of  a  IxmA  fide  dvib  noi  lieenMed  f&r 
sdU  of  iniojBieating  liqw}r  ami  his  wife  io  buy 
intomeaHng  liquor  at  the  club  for  his  eonsump- 
tiim  off  the  premises,  having  given  her  for  that 
purpose  a  iDritten  order  addressed  to  the  steward 
of  such  eluh.  The  appellant  served  the  wife 
with  eueh  U^ptor,  and  she  handed  over  to  we 
appelleaU  on  behalf  of  the  eZub  the  priee  of  the 
liquor. 

Hild,  that  no  offence  had  been  committed  by  the 
appellant,  under  sect.  S  of  the  Licensing  Act 
1872,  of  selling  intoatieaitng  liquor  wi^out  a 
licence. 

Case  '  stated  on  an  information  preferred  bj  the 
respondent  against  the  appellant,  under  sect  3  of 
35  <b  36  Vict.  o.  94,  charging  the  appellant  with, 
on  the  9fch  Aog.  190!^  unlawfully  selling  by 
retuL  intoxicating  liqnor — to  wit,  stout— whioh  he 
was  not  then  licenaea  to  sell  by  retail. 

On  the  hearing  of  the  informatum  the  following 
facte  were  proved  or  admitted  :-— 

The  appellant  wae  a  waiter  employed  at  the 
Korth  WolTeiiiamptcm  Working  Men's  Glob,  a 
bond  fide  olnb,  dniy  rec^stered  nnder  the  Friendly 
Socuety  Acte  1875.  whoee  ref^teied  <^oe  and 
plaoe  oC  bnwneaa  were  at  Na  72,  Korth^road,  in 
the  bnongh  of  Wolverhampton. 

About  8.85  p.m.  on  Friday,  the  9th  Aug.  1901, 
Elizabeth  Hickman,  the  wife  of  Gaoi^  Hickman, 
went  to  the  club,  aaked  appellant  for  a  bottle  of 
stoot  for  her  huabuid,  and  handed  to  him  the 
following  ticket ; 

i 

5  TO  THE  STEWARD 

:  NOBTH  WOLVEEHAMPrON  WOEKING 

t  HSN'S  CLUa 


I  Anf.  9th,  1901. 

^  Fleiaa  inpplj  heeacn  with        1  stoat 
5  for 

o 

I  Member's  No.  355. 

Tbe  appellant  thereupon,  for  and  on  behalf  of 
the  elnb,  sold  or  transferred  to  Elizabeth  Hickman 
from  the  stock  of  intozioatang  litj^aors,  the  pro* 
psrty  of  the  cdnb,  a  bottle  oontaming^  stouC  in 

WBopitttgd  tj  W.  Di  B.HSUBBT,  Xiq.,  Buililer-ftt-Lftv. 


exchange  for  whioh  she  paid  or  handed  over  to 
him,  on  behalf  of  the  olab,  the  sum  of  2d. 

Tbe  ticket  had  been  filled  in  by  and  was  sifl^ied 
by  Qeorge  Hickman,  husband  of  BLizabeth  Hick- 
man, who  was  then  at  his  home,  and  Elizabeth 
Hickman  on  reoeiving  the  itoutfrom  the  appel- 
lant returned  home  with  it  and  handed  it  to  ner 
husband,  who  drank  it. 

Qeorge  Hickman  was  a  duly  elected  member 
of  the  club,  but  Elizabeth  Hickman  was  not  a 
member. 

It  was  cont«ided  on  behalf  of  the  appellant, 
that,  inasmuch  as  the  woman  Elizabeth  Hickman 
was  acting  as  agent  for  her  husband  George 
Hioktuan,  a  bond  fiAe  member  of  the  olnb,  there 
waa  in  o(niee(|nenoe  no  sale  to  a  non-member,  but 
merely  a  tvaiufer  of  the  spedal  property  in  the 
goods  of  the  elub  to  one  of  tiie  members,  and 
that  thraefore  no  licence  was  required  by  the 
appellant  for  the  sale  of  intoxicating  liquor. 

It  was  contended  on  behalf  of  the  respondent 
that  the  prindpal  objecte  of  the  dub  were  "  to 
afford  to  its  members  a  means  of  social  inter- 
course, mutual  helpfulness,  mental  and  moral 
improTement,  and  rational  recreation  "  \  and  that 
if  a  member  not  being  on  the  premises  could  send 
any  person,  not  being  a  member,  to  such  a  olnb 
to  purchase  intoxicating  liquor,  the  objects  of 
such  club  would  be  entirely  defeated  and  the 
licensing  laws  evaded. 

The  justices  found  up<m  the  abovO'Stated  facte 
that  tbere  had  been  a  sale  to  a  non-member,  and 
convicted  the  appellant. 

The  question  cn  law  arising  was  whether,  upon 
the  {acta  stated*  the  appeliant  committed  an 
offence  against  sect.  3  of  the  Iiicenaing  Act  1872 
and  was  righUy  convicted. 

B.<Aison  for  the  aitpellant. — Under  the  cnroum- 
stancen  set  out  in  the  case,  there  was  no  sale  of 
intoxicating  liquors  by  the  appellant  contrary  to 
sect.  3  of  tbe  Lioensiiw  Act  1872.  It  was  decided 
in  draff -r.  Evana  (46  L.  T.  BiT-  S^?;  ^  Q-  ^■ 
Dir.  373)  that  a  member  of  a  bond  fide  dub  was 
entitled  to  buy  intoxicating  liquors  at  his  club 
and  to  take  them  home  for  consumption.  It  can 
make  no  difference  that  the  sale  to  the  member 
takes  plaoe  by  means  of  an  agent,  and  here  the 
wife  was  undoubtedly  the  bond  fide  ^ent  for 
her  husband.  In  Woodley  v.  Simmwvda  (60  J.  F. 
150)  a  conviction  was  uphdd  where  liquor  was 
fetched  from  the  dub  for  the  husband  by  the 
wife,  but,  on  looking  at  the  report  of  that  case, 
it  is  clear  that  the  evidence  for  the  defence  was 
not  believed,  and  bona  fides  was  not  found.  The 
question  of  agency  where  bona  fides  exists  was 
not  discussed,  and  in  the  present  case  that  bdi^ 
found  to  exist  makes  it  qmte  diftteent  from  that 
one. 

Arthur  Powell  for  the  respondent. — Tbere  is  no 
power  on  the  part  of  a  member  to  send  an  agent 
CO  fetoh  his  intoxicating  liquors,  even  aaauming 
that  the  dub  is  a  bond  fide  one ;  t^e  member 
must  act  personally,  and  cannot  act  by  deputy. 
He  raferrsd  to 

Qraff  T.  Xvans  (sup.) ; 
Woodlsg  V.  Bimmonda  (aup.). 

Lord  Alverstonb,  G.J. — With  great  reluc- 
tance we  have  come  to  the  condusion  that  this 
appeal  must  be  successrul,  but  I  think  that  this 
practice  of  deliveiii^  liquors  to  be  consumed  by 
a  member  of  the  dub  off  the  premises  is-one  that 
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ongbt  to  be  diBoouraged  and  diBconnteiittiio^d. 
The  privil^^  and  advantages  whicb  are  given  by 
these  olube  should  be  kept  for  enjoynirait  on  the 
dab  premises.  Bnt  here  ail  we  have  to  decide  is 
a  question  of  law,  and  in  all  these  cases,  when 
considering  whether  or  not  the  olnb  is  a  bona  fide 
one,  it  is  very  important  to  find  out  whether  there 
is  a  practice  of  delivering  liquors  lor  oonsnmption 
oH  uie  premises  to  non-memben  aa  wall  as  to 
memben.  It  is,  however,  flonnd  hero  that  the 
club  was  a  bond  ^de  one ;  that  tiie  wife  went  for  her 
husband,  who  was  a  uember  end  who  handed  her 
the  tioket  which  he  had  signed. ;  and  that  in  fact 
tiie  husband,  had  the  bottle  of  stoat.  It  is  agreed 
that  the  wife  was  the  agent  for  her  bnsband. 
Under  those  eironmstances  it  is  impossible  for  qb 
to  say  that  a  member  of  a  dnb  which  is  bond 
fide  may  not  by  his  lawfnl  agent  oan^  oat  a 
transaodon  which  was  held  to  m  lawful  in  Graff 
r.  Evant  (46  L.  T.  Eep.  347;  8  Q.  B.  Div.  373). 
Tbift  was  a  transfer  of  property  anthorised  by  law 
-^nameW;  a  transfer  by  means  of  an  agent.  The 
case  of  Woodley  v.  Simmondt  (60  J.  P.  150)  is  not 
agtunst  this  view.  In  that  case  the  sale  was  not 
a  bond  fide  one.  I  think  this  appeal  mtist  be 
allowed. 

Dablinq,  J. — I  agree,  though  I  come  to  that 
condnsion  with  relnctiuice.  This  case  assnmes 
that  the  wife  was  the  agent  of  her  hnsband,  and, 
that  being  so,  there  was  no  offence  committed. 

Ohahnbu.,  J. — I  agree  that  on  the  findintra 
in  this  case  the  appellant  mnat  sacceed.  If, 
however,  I  had  a  case  before  me  of  a  club  allow- 
ing liquor  to  be  taken  and  consomed  off  the 

E remises,  that  woald  go  very  &r  to  induce  me  to 
old  that  Booh  a  ckib  was  not  a  bond  fide  one. 

Appeal  aU<rffed. 
Solicitors :  Marrison  and  Davies,  for  Hooper 
and   Byland,    Birmingham ;    Tndermaw  and 
Broum,  for  A.  Tvrton,  Wolverhampton. 


Thur^ay,  March  13. 

(Beforo  Lord  Alvebbtonb,  G.J.,  Dablino  and 

Ghahmbll,  JJ.] 
Gbkekwood  (app.)  t>.  Backhouse  (resp.).  (a) 

Animal — Sorae — Working  in  an  unfit  state — 
Quiliy  lenowledge — Prevention  of  Cruelty  to 
Animale  Act  1849  (12  &  13  Vict.  c.'92),  s.  2. 

The  appellant,  who  was  charged  teith  canting  two 
heraee  to  be  worked  in  an  unfit  state,  carried 
on  bunneu  in  London^  and  the  tao  horses  in 
question  were  under  the  ekarge  of  on*  L.  at  a 
farm  at  C,  where  the  appeUani  resided.  He 
VMupraeU&iUy  alwaya  atoay,  avd  did  not  see 
the  horee*  dbvoe  onee  a  fortnight,  they  being 
under  the  entire  management  of  L.  There  was 
some  evid0nee  that  the  appellant  knew  that  the 
horses  heul  been  out  of  condition  at  some  time, 
but  no  evidence  was  given  as  to  the  date  when 
that  iDOs,  or  long  it  was  before  the  alleged 
improper  working.  There  was  no  evidence  that 
the  aj^ellant  had  interfered  with  L.,  had  given 
any  order  for  the  horses  to  he  worked,  or  knew  of 
their  condition  on  the  day  in  quetivm.  On  the 
2.nd  May  1901  the  horses  were  being  worhed  in 
an  unfit  state.  The  justices  convicted  the 
appellant. 

(a)  Bspoited  by  V.  db  B.  Hibbert,  £aq..  BMriatcr-M-L««. 


[KB.  Dir. 


Held  (allowing  the  appeal),  that  there  was  a  failwn 
on  tiiepart  of  the  proiecution  to  give  any  enidmes 
of  guuty  knowledge  with  regard  to  the  o/eaeem 

question. 

Case  stated  on  an  information  preferfid  by  the 
respondent  against  the  appellant  chart;ing  him 
with  xmlawfally  causing  to  be  cruelly  ill-treat«d, 
abased,  and  tortured  certain  animals— to  wit,  two 
horses— by  causing  them  to  be  worked  in  an  onfit 
state. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved : — 

The  appellant  was  a  slate  merchant  canyioe  on 
business  in  London  aud  emoloying  horsea  iuMb 
business.  He  resided  at  Hill  Top,  Ghaldoo,  when 
he  had  a  pleasure  fiunm  of  100  aor^. 

At  the  banning  d  Uay  1901  John  Laim  and 
a  man  named  Bradford  were  m  the  employmoit 
of  the  appellant  at  Hill  Top  Farm,  Lomi  in  tJie 
capacity  of  foreman. 

On  the  2nd  May  1901  two  horses  were  hmg 
worked  in  an  unfit  state  on  the  appellant'B  farm 
by  Bradford.  Tbey  were  suffering  from  old 
sores  on  the  Bbonlders. 

The  following  evidence  was  also  given :  Two 
witneBses  called  by  the  respondent  swore  that  on 
the  day  in  question  on  one  horse  there  was  a  m&BS 
of  old  sores  extending  from  the  witherB  to  the 
point  of  the  shoulders,  and  that  on  tbe  sbooldsra 
of  the  other  horse  waa  an, old  sore  the  size ot  a 
five-shiUiiig  piece. 

The  respondent  swore  that  on  the  3rd  Hay  1901 
he  went  to  Hill  Top  Farm.  The  stable  door  was 
looked,  but  he  looked  throngh  a  ventilator  and 
the  two  hones  were  pdnted  oat  to  him  by  the  fint 
two  vritnesses.  He  could  sea  a  large  son  <m  the 
right  shoulder  d  one  of  them  which  was  Btiofin; 
about  7f  fe.  away — appareidily  an  old  sore. 

On  the  same  day  he  saw  the  a|^>ellant  and  snd 
to  him :  "  I've  oaUed  to  aee  you  respecting  two 
hoices  (he  police  stopped  yeeterday  which  were 
suffering  from  sore  shoulders  and  were  unfit  for 
work."  The  appellant  replied:  "Write  tome, 
and  I  will  reply  to  you."  The  respondmt 
dedined  to  do  so,  and  added :  "  I  understand  tluti 
you  have  given  orders  for  these  nr*""^^"  to  be 
locked  up."  The  appellant  repUed:  "PreciBely 
BO.  If  yoa  are  not  going  to  summon  me,  job 
shall  see  the  horses ;  bnt  if  you  are,  yon  shall  not 
111  get  a  veterinary  surgeon  to  see  them." 

The  respondent  offered  to  see  the  boTWs«ttb 
the  appellant,  or  to  see  them  when  the 
nary  sui^eon  oame.  The  appellant  agun  wanted 
an  undertaking  that  the  respondent^  would  art 
summon  him  as  a  condition  of  his  bung  allowM 
to  see  the  boraes. 

Later  on  tbe  same  day  the  appdlanfc  oaine 
to  Uie  reapondent  and  said :  "  It  seems  to  nte  ta 
if  you  wanted  to  get  people  fined  or  pot 
prison."    The  respondent   said  (hat  he  w 
wuting  to  see  Lunn. 

lAter  on  still  the  appellant  appeared  with  IadBi 
and  said  to  the  respondent :  "  Now,  here  is  Lma^ 
and  I've  told  him  that  he  is  not  to  say  aid 
to  you  or  to  answer  any  qnestiona." 

The  respondent  said :  "  I  shall  ask  him  oW 
question,"  and  then  he  said  to  Lunn  :  "Hare yoa 
ever  apoken  to  your  master  about  tbe  faoraei 
shoulders?"  The  appellant  said:  "Come  oa; 
don't  you  answer  him ;  dont  say  a  word,"  iw 
turned  him  away. 
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The  raapondemt  followed,  and  said  to  the  appeU 
lant  that  Bradford  had  told  him  that  he  fBrad- 
ford)  had  been  dreaaiDg  the  shoulders  with  hot 
water  and  salt  for  some  few  dajs,  and  that  he 
(Bradford)  had  seen  the  appellant  go  into  the 
stables  while  the  horses  were  suffering  from  the 
Borea.    To  this  the  appellant  made  no  repl^. 

For  the  defence  the  appellant  f^ve  evidence, 
and  swore  that  he  took  no  personal  management 
of  the  farm,  bat  left  that  jo  Lonn.  The  last  time 
he  saw  the  horses  at  work  before  the  2Ed  May 
WAS  abont  a  week  prerionsly,  when  he  saw  them 
■at  work  in  the  distance,  bnt  oonhl  not  tell  whether 
anything  was  the  mattw  with  them  or  not.  He 
did  not  know  the  state  they  were  in.  He  was  in 
bnunesa  in  London  and  left  home  very  early 
in  the  morning,  and,  as  a  rule,  did  not  gist  back 
he&we  aeren  o'clock  in  the  evening.  In  cross, 
ezaminaiaon  the  appellant  said  that  he  did  not 
go  to  see  that  his  horsee  were  ve^  fed  or  kept 
dean.  He  Tiaited  the  stables  perhaps  onoe  a 
week  or  a  fortnight  to  see  the  horsea.  He  went 
in  order  to  go  round  and  see  all  there  was  there. 
He  did  not  know  that  water  and  salt  had  been  ob- 
tained from  the  boase,  and  he  had  not  been  spoken 
to  about  the  wounds.  There  was  a  previouB  case 
of  the  same  kind  agtunst  him  in  which  the  respon- 
dent gave  untme  OTidenoe;  that  was  why  he 
(the  appellant)  said  to  him :  "  If  you  have  any 
questions,  in  or^r  that  there  may  be  no  mia> 
understanding,  yon  put  Uiera  in  writing,  and^oa 
shall  h&ve  the  answers  in  writing."  Thatprevions 
case  was  disnuased.  He  had  never,  to  his  know- 
le^;e^  been  in  the  stable  when  the  horses  had 
Buffered  from  boils  or  sores. 

Lonn  was  also  called,  and  awore  that  the  appel- 
lant did  not  see  the  animals  often ;  that  he  (Lunn) 
had  the  whole  management  of  the  horses,  and  that 
the  appellant  was  in  London  all  day ;  and  that  he 
did  not  thhik  that  the  appellant  knew  anything  of 
the  condition  of  the  animals.  He  did  not  remember 
seeing  the  appellant  in  the  stables  during  the 
week  previous  to  the  2nd  May.  He  (Lunnj  had 
uid  to  Polioe-constable  Boon  that  the  appellant 
would  hold  him  (Lunn)  responsible,  bat  he  did 
not  see  how  he  could  be  responsible  for  this  sort 
of  thing  on  his  pay. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  evidence  upon  which  the  appel- 
ant oonld  be  convicted  of  the  offence  ohaiged 
Against  him. 

The  joaUoea  were  of  opinion  that  there  was 
<w!h  evidence  and  th^  accordingly  convicted  the 
appellant. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinitm  of  thu  court  was  whether 
there  was  any  evidence  upon  which  the  convicdou 

wold  be  supported. 

Woodcock  for  the  appellant — Here  there  is  an 
entire  absrace  of  guilty  knowledge  which  is  neces* 
8*17  for  a  conviction  under  sect.  2  of  12  &  13  Vict. 
«■  ^  That  gnilty  knowledge  must  be  proved  by 
the  prosecution.  It  is  not  enoogh  to  prove  that 
the  aroellant  knew  the  state  of  the  horses ;  it 
tanst  be  proved  that  he  knew  they  were  being 
worked  in  that  state.  There  is  no  evidence  that 
he  knew  that  the  horses  were  being  worked  in  that 
or  were  going  to  be  worked.    He  referred 

BUott  V.  Oiboma,  65  L.  T.  Bcp.  378  ;  17  Cox  C.  C. 
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Cecil  Vicyer  {Colam  with  him)  for  the  respon- 
dent.— There  is  some  evidence  upon  which  the 
justices  conld  draw  the  conolusions  which  they 
bave.  In  EUiott  t.  Otbome  (iuj>.)  and  SmaU  v. 
Warr  (tup.)  the  only  evidence  was  that  the 
persons  there  were  in  the  relationship  of  master 
and  servant  respectively  ;  that,  of  ooorse,  would 
not  be  sufficient  for  a  oonviotion,  bnt  the  facte 
here  go  a  good  deal  farther  than  that.  The  con- 
viction was  right. 

Lord  Altbbstone,  C.  J.— Of  course,  if  there  is 
evidence  on  which  the  maf^strates  can  act,  what- 
ever we  may  think  of  their  finding,  we  ought  not 
to  interfere.  But  in  this  case,  when  the  whole  of 
the  evidence  is  looked  at,  we  do  not  think  there 
is  evidence  of  guilty  knowledge  on  the  part  of 
the  defendant.  It  has  been  recognised  for  a  great 
many  years  that  under  this  Act  tiiere  must  be 
some  guilty  knowledge.  The  defendant  was,  on 
the  evidence,  in  London  all  the  day.  It  is  fnrther 
said  that,  on  the  evidence,  he  was  nnotio^lj 
always  away,  but  he  did  visit  the  staSles  tfaoa  a 
fortnight.  It  is  also  sworn  hj  Lunn,  who  was 
called,  that  he  had  the  whole  management  of  the 
horses,  that  the  appellant  was  in  London  all 
day,  and  that  he  (Lunn)  did  not  think  the  appel- 
lant knew  anything  of  the  oondition  of  the 
animals.  The  only  evidence  which  may  be  said  to 
be  f^ainst  that,  and  I  think  it  cannot  be  said  to 
be  wbolly  inadmissible,  is  some  evidence  that  the 
inspector,  making  a  statement  to  the  appellant, 
made  a  statement  in  reference  to  what  Bradford 
had  said  to  him,  which  would  go  to  show  that  the 
appellant  was  told  by  the  inspector  that  he  did 
know  that  the  animals  had  been  out  of  condition 
at  some  time,  because  it  was  stated  to  him,  and  he 
madenore|dy.  He  sud  th^  he  had  seen  Bradford 
with  water  and  salt  for  some  few  days,  and  that 
the  appellant  had  ^one  into  the  stable  while  the 
horses  were  snflenng  from  sores.  At  first  I 
thought  that  that  was  enough;  on  considera- 
tion 1  think  not.  It  is  perfectly  true  that  it 
is  said  that  the  appellant  made  no  reply, 
but  nothing  is  said  as  to  the  date  when  tnat 
occurred,  and  bow  long  it  was  before  the  alleged 
improper  working,  and  there  is  no  evidence  that 
the  appellant  had  interfered  with  Lunn,  had 
given  any  order  for  the  horses  to  be  worked,  or 
Knew  of  the  condition  of  the  horses  on  this  day. 
I  think  the  conversation  and  the  apparent  reluct- 
ance to  give  answers  to  the  inspector  was  Ba&- 
ciently  explained,  or  so  sufficiently  explained  that 
the  magistrates  ought  not  to  act  upon  that  con- 
firmative evidenoe.  Whatever  view  may  be  token 
of  the  particolar  defence  set  up,  or  the  particular 
Qxplanati«m  i^ven  hy  the  defgnoant,  I  think  there 
was  on  the  part  of  toe  proaeoaiion  failure  to  give 
sufficient  evidenoe,  or  any  evidanoe  on  whloh  the 
ma{p»trates  ought  to  have  aoted,  of  gnUtr  know- 
ledge on  the  part  of  the  appdlant.  Therefore 
the  appeal  ahoald  be  allowed  and  the  oonviotion 
quashed. 

Dablxho,  J.— I  am  of  the  same  opinion.  It 
seems  to  me  that  what  was  b^ore  the  m^^trates 
amounted  to  a  suspicions  amount  of  i^orance, 
and  the  magistrates  interpreted  suspicious  igno- 
rance to  be  gnilty  knowledge.  I  do  not  think 
that  they  are  the  same  thing. 

Chabhxll,  J.— -I  agree.    I  aisume  that  the 
magnstnitea  are  eutitlM  to  disbelieve  the  appel- 
lBn»  evidenoe  if  they  liked.  There  was  some- 
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thine  to  the  eontrair,  and  ve  cannot  jadge 
wheuier  thej  were  right  or  wrong  in  disbelieTing 
him,  but,-  assuming  that  thej  did  disbelieTe  him, 
t^t  does  hot  ,i(Pm>lT  the  dcnect  which  seems  to 
me  to  exist  in  flte  affirmatiTe  eridence  for  the 
proMOution.  .  Appeal  allowed. 

Solidtora:  Dixon,  IFeld*  and  Duuma;  8.  G, 
ToXkill. 


March  14  and  26. 
(Before  liord  Altbbstone,  C.J.,  Pjiblino  and 
Chanhkll,  JJ.) 
Bex  v.  JusTtCBS  of  Wabwice  ;  Ex  parte 
Matob  of  Gotehtbt.  (a) 
Juttice* — CobU  of  appeal  from  lieeiuing  jutticea 
to  quarter  sBMeiona — Borough  or  county  funds — 
Alehoute  Act  1828  (9  Geo.  4,  e.  61).  s.  29— City 
of  Coventry  Act  1842  (5$!;  6  Vict.  e.  110)— 
—Summary  JurUdietion  Act  1848  (11  &  12 
Vicl.  e.  43)— Local  Govemmeni  Aeil888  (51  ^52 
Vici.  c.  41). 

C'  it  a  county  borough,  having  a  separate  com- 
miaaion  of  the  peace,  hut  no  separate  court  of 
guarier  sestionf.  The  juetieee  of  the  county  of 
W.  ho}dr^wxrter  ^essione  at  C.  hy  adjournment 
fnm  W, 

Art  appeal  woe  'brought  to  the  quarter  aeasions 
agantei  Ae  r^fuaSPof  thejutiiees  <if  C.io  arant 
me  renewal  cf  a  lieei^  and  thai  appeal  wae 
aUovsed. 

Held,  that  the  costs  of  tJ  e  justices  of  C.  by  virtue 
of  sect.  29  of  the  Alehouse  Act  1828  were  not 
payable  by  {he  treasurer  of  the  borough  of  C, 
but  hy  the  treaewer  of  the  county  of  W, 

Causb  shown  agunat  a  rote  «tn  tar  a  writ  of 
eerUoratri  directed  to  the  jostioea  of  the  oonntx  of 
Warwiok;  to  bring  np  and  qna^  an  order  nude 
by  snch  jastioee  at  the  general  quarter  aessitms 
fafild  by  adjonmment  at  the  oi^  of  Coventry, 
whereby  it  was  ordered  that  a  certain  appeal 
wainst  the  refusal  of  certcun  jnsticea  for  the  city 
<x  GoTontry  to  grant  the  renewal  of  a  certain 
lioenoe  ahoold  he  allowed  and  the  renewal  licence 
granted ;  and  whereby  it  was  farther  ordered  that 
the  treasurer  of  the  dty  of  Goventry  should  pay 
the  ooBts  of  that  appeal.  ' 

The  grounds  upon  which  the  rule  was  desired 
were  that  the  justices  had  only  jnrisdiotion  to 
make  such  order  for  the  pE^ment  of  costs  by 
the  treasurer  of  the  oounty  of  Warwick,  and  not 
by  the  treasurer  of  the  city  of  Corentry. 

(Coventry  is  a  city  in  the  county  oiT  Warwick, 
and  a  mmumpai  b(nongh  r^olatea  by  the  Muni, 
dpal  CorpmNima  Act 1882,  and  a  county  borough 
within  the  Local  Goremmait  Act  18w,  haring 
a  separate  oomtaia^on  of  the  peao^  bat  no  sepa- 
rate court  of  Quu*ter  sessions.  The  jostioes  of 
the  oonnty  of  Warwick  hold  a  quarterly  session 
at  Goventrf,  by  adjournment  from  Warwick,  for 
the  city.oi  GoTentry.  The  eiftenses  of  the  city 
police  force  are  defrayed  out  of  the  borough  fund, 
and  there  is  a  treasurer  of  the  city  M>pointed 
under  the  Municipal  Corporations  Aot  1^2. 

Upon  the  order  of  the  Local  Government  Act 
Commissioners,  dated  the  28th  Jan.  1892,  as  to 
financial  adjDst.menC^the  city  pays  half-yeurly  to 
the  county  ooonoil  of  Warwick  a  fixed  sum  towards 
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the  expenses  <rf  the  oounty  incurred  in  part  on 
behalf  of  the  city,  including  the  expenses  of  ooimtT 
buildings  (including  the  oounty  nail,  Coventry), 
assizes,  quarter  sesBi<mii,  crinunal  prosecutioni, 
coroner,  and  salaries  and  remuneration  of  coontj 
offioers*  inolnding  clerk  ol  the  peace  and  oonnl^ 
treasnrer. 

XJndsr  an  arrai^ement  made  between  the  dly 
and  the  oounty  oonnoil,  embodied  in  the  same 
order,  the  fines  reoeiTed^  in  reapect  of  suounary 
oouTictaons  by  the  oity  justices  for  offences  com- 
mitted within  the  city  are  paid  to  the  borongh 
fund,  and  an  agreed  sum  in  satisfaction  thereof  ift 
paid  half-yearly  by  t^e  city  to  the  oounty  connciL 

The  quarter  sesaione  at  Coventry  are  held 
under  the  City  of  Coventry  Act  1842  (5  &  6  Tict 
c.  110).  which  enacts  that  after  the  9th  Nov.  1842 
there  shall  be  no  sheriff  and  no  recorder  in  the 
city  of  Coventry,  and  that  no  separate  ooart  of 
quarter  sessions  of  the  peace  shall  be  holden  in 
the  city,  but  that  after  that  date  the  jueticeB  of 
the  oounty  of  Warwick  shall  hold  a  quarterly 
session  of  the  peace  at  Coventry,  hv  adjoammeat 
from  Warwick,  for  the  oity  and  such  other  part  of 
the  county  aa  the  Warwickshire  josttoes  afaall 
order  (now  the  GoTentry  petty  seasional  diviuoo) 
after  the  buainess  of  the  eeesion  at  Warwick  shall 
have  been  oondnded,  and  it  is  enacted  that  the 
josticea  of  the  oonnty  of  Warwick  shall  not  hare 
jnrisdiotion  within  Uke  <»ty  except  for  ihe  pnv 
poses  of  holding  the  quarter  sestiona  and  of  Ivrj- 
ing  oounty  rates. 

The  city  paid  the  oonnty  rates  from  the  9th 
Nov.  1842  till  April  1889.  when  under  the  prori. 
sions  of  the  Loou  Oovemment  Act  1888  tiie  aty 
became  a  connt^  borough,  and  therefore  isiiiig 
that  time  contributed  to  the  fund  out  of  whim 
coets  (if  any)  ordered  to  be  pud  by  the  juBtioes 
who  were  respondent  on  the  appeal  were  defrayed. 

At  t^e  adjourned  general  annual  lioennog 
meeting  of  the  justices  of  the  city  held  on  tba 
25th  Sept  1901  one  Walter  Edwin  Mealand 
applied  for  a  renewal  of  the  full  publican's  lioenoe 
held  by  him  at  the  New  Inn  in  the  city,  and  the 
justices  there  assembled  refused  to  renew  the 
same. 

Walter  fidmn  Ibaland  and  I^mbts.  FhOlips  ud 
Marriott  Idmlted,  the  owners  of  the  New  bo, 
appealed  from  the  refusal  to  the  Court  of  Qosrter 
Sessions  for  the  oonnty  of  'Warwidt.  and  the 
appeal  wae  beard  at  the  quarter  sessions  held  by 
adjournment  at  the  oonnty  hall,  CSoventry,  on  tas 
17th  Oct.  1901,  when  the  01(7  jnatioes  appeared  aa 
respondents. 

The  Court  of  Quarter  Sesaione  allowed  the 
appeal,  and  granted  the  renewal  of  the  lioeooe. 

On  the  depuby-chiurnian  of  quarter  aesnoos 
announcing  the  diedsion  of  the  court  allowing  the 
appeal,  application  was  made  by  counsel  for  the 
respondent  justices  for  an  order  on  the  cotutff 
treasurer  for  their  costs,  but  the  court  refntsd 
such  application,  and  made  an  order  on  the  oity 
treasurer  for  sndi  coats. 

RoelcUl  showed  cause  agtdnst  the  rule.— It  is 
said  that  these  costs  should  be  paid  by  the 
treasurer  of  the  county  of  Warwick,  bat  I 
submit  that  the  order  was  properly  made  agaiwi 
the  treasurer  of  the  city  of  OoTentry.  He 
referred  to 

Tha  Alsboase  Aot  182S,  s.  29. 
The  case  relied  on  against  me  is  Reg.  t.  Jmtieee 
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of  the  We$t  Biding  of  Tork,  (1900)  1 Q.  B.  291 ).  bat 
that  ia  diBtingnishable,  and  it  doea  not  affect 
this  qnestion  which  arises  under  the  Licensing 
Acts.  The  reasoning  in  that  case  cannot  apply 
to  the  application  for  a  licence  as  here.  All  tlie 
penalties  inflicted  would  go  to  the  treaanrar  of 
the  city  of  Coventry.  All  the  anthoritieR  dealing 
with  penfJties  do  not  apply  to  cases  of  licensing. 
JnSemr.  Amoa  (2  B.  £  Aid.  533;  21  B.  B.  ^) 
it  held  that  whan  jastioeB  of  a  borough, 
contributing  to  the  ommtT  rat^  have  oommittod 
priaoners  to  the  ooonty  luniae  of  oorreotion  for 
crfEencee  cognisable  within  the  county,  the  justices 
at  their  borough  sessions  have  a  right  to  order 
■noh  jaixniers  to  be  brought  before  wem  for  trial 
there;  bnt,  qtuere,  where  a  county  magistrate 
having  concurrent  jarisdiotion  has  committed  a 
prisoner  for  an  onFence  within  the  borough, 
whether  the  borough  sessions  have  not  the  same 
power  of  ordering  such  prisoner  to  be  brought 
before  them  for  trial.   He  refened  to 

TFtMn T.  JroMinan, 90  L.  T.  Btp.  678;  L.Bep.4Ex. 

292. 

The  only  juriadiotion  that  the  comity  justices  had 
within  the  dtj  were  with  regard  to  the  matters 
Bpetdfioally  provided  for  by  sect.  154  of  the 
Munioipal  Corporations  Act  1882.  The  city 
jnatioes  here  were  not  acting  for  the  county  on 
an  application  for  a  renewal  of  a  licence,  but  only 
for  the  city,  because  of  sect.  1  of  the  City  &l 
Coventry  Act  1842  (6  &  6  Vict.  o.  110)  and 
sect.  38  of  the  Licensing  Act  1872.  This  last 
section  providea  that  in  the  first  instance  the  city 

i'naticea  have  ezolusive  jnriBdIction.    The  fees 
lere  go  to  the  <nty.  and  not  to  the  county.  He 
xef  erred  to 

Hag.  v.  DaU,  6  Coz  C.  C.  93 ;  Dam  C.  C.  87 ; 
JToyor  cf  ReigaU  v.  Bart,  18  L.  T.  Bap.  287 ; 
L  B«p.  8  Q.  B.  244. 

The  other  side  cannot  relv  on  sect  31  of  the 
Summary  Jnrisdictiou  Act  1848  and  aay  that 
"  place  "  means  a  place  with  a  separate  court  of 
quarter  sessions  within  that  section,  which  deals 
with  ibe  costs  of  respondent  justices.  Since 
BoulUr  V.  JuUieet  of  Kmt  (77  L.  T.  Bep.  288; 
(1897)  A.  0.  556),  jnatioeB  hearing  lioendng  appli- 
catiopa  are  not  a  oonrt  of  atunmatr  juriadiotion. 
The  ooati  here  shonld  be  paid  by  the  dty  of 
Coventry,  and  not  by  the  oonnty. 

F.  Low  in  support  of  the  rule. — Winn  v. 
Mouman  («up.)  was  a  decision  under  sect.  26  of 
the  Alehonae  Act  1828  (9  Geo.  4,  c.  61),  and 
Met.  31  of  the  Sammaiy  Juria^opon  Act  1848 
(11  &.  12  Yiot  a  43)  ia  the  section  substitnted 
for  it  Under  both  Acta,  and  in  the  dedsioDS  of 
Winn  T.  Mosaman  (tup.)  and  Reg.  t.  JtuHcet  of  ikfi 
We»t  Biding  of  York,  (1900)  1  Q.  B.  291),  "  place  '* 
means  county.  Where  the  penalties  go  in  sub- 
stance, that  is  the  fund  to  bear  theee  expensea 
and  costa.  The  county  before  this  financial 
arrangement  wocld  have  received  the  penalties 
and  fines,  and  so  it  would  have  been  liabto. 

Cur.  adv.  vult. 

March  26.— Obannbll,  J.  read  the  follorring 
written  judgment  of  the  court: — In  this  case  a 
mle  nisi  waa  granted  to  bring  up  on  certiorari,  in 
order  to  quash  it,  an  order  of  the  justices  of 
Warwickshire  for  payment  by  the  treasurer  of  the 
county  borough  of  Coventry  of  the  costs  of 
certain  justices  of  Coventry  a>  unsuccessful 
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respondents  to  an  appeal  to  the  quarter  sessions 
against  their  refusal  to  renew  the  licence  of  a 
public-house.  The  order  was  made  under  9  Geo.  4, 
c.  61, 8.  29,  and  it  waa  admitted  that  the  quarter 
aeaaioDs  were  bound  to  make  an  order  for  the 
payment  of  the  juatioea*  coats,  but  it  waa  con- 
tended that  it  should  have  been  made  on  the 
treasurer  of  the  county  of  Warwick,  and  not  on 
Uie  treasurer  of  the  taty  of  Coventiy.  The  dty 
of  Cawaatty  has  had  no  oonrt  of  qvumm  Besuona 
since  1842,  what  the  oonrt  waa  abc  ai8hedby5&6 
Vict  o.  110,  and  it  waa  made  a  coontr.  borough 
hj  the  Local  Government  Act  1888.  Tiib  autho- 
ntiee  quoted  on  the  argument  of  the  rul^  satisfied 
us  that  between  1842  and  1888  the  costs  of  the 
juatioea  of  Coventry  in  such  a  case  as  this  would 
have  been  payable  by  the  county  of  Warwick,  and 
not  by  the  mty  of  Coventry,  bat  we  reserved  our 
judgment  in  order  to  consider  the  effect  of  the- 
<nty  having  beoome  a  county  borough,  and  of  the 
financial  adjustment  which  was  made  under  the 
Act  of  1888.  By  the  Act  of  9  Qeo.  4,  o.  61,  s.  2», 
the  costs  of  jnatioes  are,  in  the  event  of  a 
reversal  of  their  deoiraon,  to  be  paid  by  the 
treasurer  ot  "the  county  or  place  in  and  for 
which  aaoh  jnatioe  whose  judgment  shall  have 
been  so  reversed  shall  have  acted  on  the  occasion 
when  he  shall  have  given  auch  judgment,"  and  by 
the  37th  section  "  oounty  or  plaoe  were  defined 
as  including,  amongst  other  ^}ings,  **  town  ooipo- 
rate."  There  have  been  a  aenes  of  cases  ahowiag 
that"pla(»"  means  a  "place  having  a  Mparate 
court  of  quarter  sessions."  Prior  to  the  Muni- 
cipal Corporations  Act  1835,  the  question  whether 
county  justices  had  jurisdiction  within  a  borough 
depended  on  whether  there  was  a  non*intromittimt 
clause  in  the  borough  charter.  In  Sex  v.  Amot 
(2  B.  &  Aid.  533)  it  was  held  that  in  a  borqagh 
not  having  such  a  clause,  and  where,  therefore,  the 
oounty  juatioes  had  concurrent  jnrisdiotipu,  the 
borough  justices  acted  within  the  borough  as 
justices  for  the  connty  of  which  the  borough 
formed  a  part.  By  the  Uunicipal  Gorporationa 
Aot  the  grant  of  a  court  of  quarter  sessions  had 
a  similar  efEeot  to  a  non-intromittant  dauae.  In  a 
quartersessioiis  borough  the  connfy  justices  had  no 
jarisdiotion,  and  in  particular  could  not  rate  the 
parishes  in  the  borough  to  the  oounty  rate.  The 
quarter  sesaions  borough  paid  fromita  borough  fund 
to  the  oounW  fund  a  money  payment  in  reepect  of 
servioee  rendered  to  it  by  the  county  at  the  expense 
of  the  oounty  fund,  but  not  being  directly  rated 
to  the  connty  rate,  it  did  not  share  in  the  burden 
of  general  oounty  expenditure,  and  was  for  finan- 
cial purposes  separated  from  the  connty.  On  the 
other  hand,  a  non-quarter  sessions  borough  w^ 
anbject  to  the  juriadiotion  of  oottnty  justices, 
and  its  parishes  were  rated  to  county  rates  jast 
as  parishes  in  the  county  outside  we  borough 
were.  Such  a  borough  was  therefore  for  fioancial  ' 
purposes  a  part  of  the  county.  Accordingly,  in  an 
Act  of  Parliament  in  which  sndi  expressione  as 
"oounty  or  plaoe  for  which  jnatioes  acted"  or 
"oonnCT  or  plaoe  where  an  offeuoe  was  com- 
mitted were  naed  for  the  purposeof  declaring  to 
what  fund  fines  or  penalties  ahould  be  paid 
or  from  what  fund  costs  shonld  be  paid, 
it  has  been  tmif ormly  held  that  "  plat  e " 
meant  a  place  which  had  a  separate  court  of 

Juarter  sessions,  and  was  therefore  separated 
rotn  the  court  for  financial  pnrposes.   The  jua. 
tioes  of  a  non-quarter  sessions  borough  were  held 
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to  aot  for  the  county  of  which  their  borough  vaa 
part,  according  to  the  prinoipla  of  Sex  t.  Amoe 
(2  B.  &  Aid.  bm  i  21  B.  R.  386),  and  the  jaatioes 
<rf  a  quarter  aessiona  borough  were  hdd  to  aot  for 
their  borough  as  a  "  place "  separated  from  the 
connty  for  fanancial  purposes  by  b^g  withdrawn 
from  the  jurisdiction  <rftheoonntfjaitio8e.  Thus 
the  quarter  sessions  borough  paid  the  ooste  of  its 
own  justi<%6  when  they  were  unsaccessful  respon- 
dents to  a  licensing  appeal,  but,  not  being  rated  to 
the  county  rate,  did  not  pay  any  share  of  the  oosts 
of  justices  of  other  parts  of  the  county  when  snoh 
other  justices  were  tn  the  same  position.  On  the 
other  hand,  the  non-quarter  sessions  borough  did 
not  directly  pay  the  costs  of  its  own  justices  under 
such  circumstonces,  but  did  pay  through  the 
county  rate,  to  which  it  was  rated,  a  share  of  such 
expenses,  both  of  its  own  justices  and  any  other 
justices  of  places  within  the  oounty  other  than 
quarter  sessions  boroughs.  The  authorities  for 
these  pTopositionB  are  £eg.  v.  Dais  (6  Oox  0.  G. 
93),  Mayor  of  Beigate  v.  Hart  (18  L.  V.  Bep.  237  ; 
L.  Bep.  3  Q.  B.  244).  and  Winn  t.  Moeeman  (20 
L.  T.  Bep.  672 ;  L.  Bep.  4  Ex.  292).  The  lost  of 
-these  cases  is  a  very  strong  case,  for  the  oourt 
held,  inorder  to  arrive  at  this  result,  that  the  express 
words  of  24  &  26  Vict.  c.  75,  s.  4,  that  *'  county 
or  place"  in  the  Licensing  Act  should  include 
"  erery  borough  having  a  separate  oommission  of 
the  peace  although  it  may  not  hare  a  separate 
court  of  quarter  sessions,"  were  controlled  by  the 
preamble  of  the  Act,  and  were  limited  by  it  to 
enabling  the  justices  in  such  boroughs  to  aot  in 
licensing  matters.  The  law  so  far  beiog  clear, 
'the  only  question  we  should  have  to  consider,  apart 
from  the  Act  of  1888,  would  have  been  whether 
the  Act  5  &  6  Vict.  c.  110  bad  placed  Coventry 
in  any  different  position  from  any  ot^er  non- 
quarter  sessions  borough.  We  think  it  dear  that 
it  did  not,  for,  although  the  jurisdiction  of  oounty 
justices  was  excluded  for  some  parposea,  tiie  city 
was  expressly  made  subject  to  the  oounty  juris- 
diction as  I'egards  county  rate,  and  this,  we  think, 
clearly  brought  it  within  the  decided  oases  as  to 
other  non-quarter  sessions  boroughs.  The  Act  of 
1888,  however,  divided  boroughs  in  a  diflereut 
way,  and  tbe  having  or  not  having  a  separate 
court  of  quarter  sessioiis  became  no  longer  the 
test  whether  the  borough  was  subject  or  not  to 
conuty  rate,  and  was  or  was  not  separate  from  or 
included  in  the  county  for  fiuHnoiai  purposes. 
County  boroughs  were  created;  a  new  class,  or 
possibly  an  extension  of  the  formerly  very  limited 
^lass  cities  and  boroughs  which  were  counties 
of  themselves.  The  new  county  boroughs,  whether 
quarter  sessions  boroughs  or  not,  are  nob  subject 
to  be  rated  to  tbe  county  rate.  They  pay,  as  quarter 
eeeeions  boroughs  formerlydid,  many  oontributions 
from  their  borough  fund  to  the  county  fund  for 
certain  matters  of  common  expenditure,  but  they 
axe  for  general  financial  purposes  separate  from 
the  county.  The  next  class  of  boroughs  of 
population  over  10,000,  but  under  50,000,  are  made 
subject  to  the  county  rate,  whether  quarter  sessions 
boroughs  or  not,  and  they  are  now  for  general 
financial  purposes  part  of  the  conuty,  though 
exempt  as  to  some  particular  matters.  There  is 
a  third  class  of  tbe  still  smaller  boroughs  with 
which  we  are  not  now  concerned,  but  we  may 
refer  to  the  recent  case  of  Thefford  Corporation 
v.  Norfolk  County  Council  (77  L.  T.  Bep.  498 ; 
79  L.  T.  Bep.  3i5j  (1898)  1  Q.  B.  141;  (1898) 


2  Q.  B.  468)  as  showing  tik»T  ponticm.  Speaking 
generally,  the  effect  of  these  alterations  is  that  for 
many  pnrpoaes  *'  ooonty  boroogh  "  now  Mianda  in 
the  poaiticm  of  a  "  quarter  aesaitma  borough  before 
1888,"  and  a  non>ooanl7  borough  in  the  positicm 
of  a  non-quarter  sessionR  borou^.  Wh^  we  have 
to  consider  is  how  far  the  position  of  the  city  of 
Coventry  as  regards  the  pardoular  matter  before 
us  is  affected  ^ther  l;^  the  provisionB  of  the  32nd 
and  some  other  sections  of  tlw  Aot  of  1888,or  by  the 
award  of  the  commissioners  forming  the 
adjustment  between  the  borough  and  the  county. 
By  sect.  32,  sub-sect.  1,  oertun  liabilities  are  to 
ceaaej  and  compensation  is  to  be  givoi  in  the 
adjustment  for  thmr  cessation.  The  adjustniant 
between  Coventry  and  the  county  of  Warwick 
deals  with  fines  and  penalties,  but  not  expressly, 
at  any  rate,  with  t£ese  oosts  of  justioes.  By 
sub-sect.  3  it  farther  appears  that  the  adjustment 
is,  so  fax  B6  possible,  to  prevent  ttther  body 
suffering  loss  by  the  altered  arransements,  and  in 
pxoTiao  6  it  ia  said  tiiat  where  t£e  borough  wu 
not  at  the  passing  of  tiie  Aot  a  quarter  soeaiona 
borough  (which  is  the  case  with  Goventry)  tbe 
borough  council  shall  contribute  a  proper  share 
of  the  costs  of  and  incidental  to  the  qoartu- 
sessions  and  petty  sessions  of  the  county,  and  if 
a  grant  of  quarter  sessions  should  be  thereafter 
made  should  redeem  such  liability.  The  cost 
quarter  sessions  is  defined  in  sect.  100  in  wide 
terms  and  as  including  oosts  of  prosecutions  and 
the  costs  of  defendauts'  witnesses,  "  and  all  other 
costs  incidental  to  the  quarter  sessions."  We 
think  the  oosts  with  whion  we  have  to  deal  here 
must  be  considered  costs  of  quarter  sessions  within 
this  definition.  They  are  the  costs  of  one  of  the 
parties  before  the  Court  of  Quarter  Sessions,  and 
as  much  oosts  of  quarter  sessions  as  costs  o£  prose* 
cutiona  or  defandanta'  witneesee.  The^  are  coste 
as  to  wluoh  the  G<Mirt  of  Quarter  Seentma  baa 
to  make  an  wder.  It  appeua,  therefore,  that 
Coventry  has  to  oontribntn  by  a  mpuey  payment 
towards  costs,  similar  to  those  in  question  in  the 
present  case,  incurred  by  justices  of  other  places 
within  the  oounty,  and,  that  being  so,  it  would  be 
only  fair  to  hold,  nnless  we  were  foroed  to  do 
otherwise,  that  Coventry  has  not  to  pay  tbe  entire 
oosts  of  its  own  justioes  when  unsuccessful  aa 
respondents,  but  only  a  share  of  those  oosts  W  its 
contribution  to  quarter  sessitms  expenses.  These 
provisions  of  the  Act  of  1888  have  somewhat 
altered  the  machinery  for  payment  of  quarter 
sessions  oosts,  for  Coventry  is  no  longer  diiectiy 
snbjeot  to  county  rate,  but,  if  the  view  we  take  as 
to  these  costs  being  costs  of  quarter  sessions 
is  correct,  it  cannot  be  said  that,  so  &r  as  r^puds 
this  particular  matter  before  us,  Coventry  ia 
financially  separate  from  the  oonnt^  of  Warmok 
any  more  tiiau  it  was  before  the  Act.  We  think, 
therefore,  that  we  ooght  to  hold,  as  we  should  have 
held  but  for  the  Aot  of  1886,  that  OoTentty.  not 
having  a  conrt  of  quarter  sessions  and  being  liable 
to  contribute  to  quarter  sessions  expenses,  is  not 
a  "  place  "  within  the  meaning  of  the  29th  section 
<^  9  Geo.  4,  0.  61 — that  is  to  say,  not  a  place 
separate  from  the  oounty — and  tha^  as  before  the 
Act  of  1888,  the  justices  must  be  considered  to 
have  acted  for  the  connty  of  Warwick.  The 
county  justices  have  at  all  events  got  jurisdiotion 
within  Coventry  for  the  business  reserved  to  them 
by  the  Act  of  1842,  except  as  to  the  countr  rate, 
which  alone  was  taken  away  by  the  Act  of  1888. 
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The  dootxine  of  Bex  t.  AmoM  (sup.)  may  tberefore 
still  be  applied  to  aorae  eitent.  The  explanation 
of  the  matters  with  which  we  have  to  deal  in  the 
present  case  being  left  in  as  moch  doabt  as  thej 
are,  is,  I  think,  that  the  Legislature  intended 
when  the  Act  of  1888  was  passed  tbat  all  snch 
details  shoald  be  dealt  with  by  the  "  financial 
adjastment."  There  were  too  many  matters  of 
detail  involved  in  the  changes  made  bj  the  Act 
to  make  it  poesible  for  the  LegislatorB  to  deal 
with  them  ^1,  and  accordmgly  they  were 
intentumall^  left  for  adjastment  between  the 
partiei,  or,  if  neoesMuy*  by  the  oommissioners  or 
an  arUtzator.  We  tiiuiit,  therefore,  although  the 
point  is  not  quite  dear,  it  the  costs  in  qaestion 
are  costs  of  qoarter  seesi<ms,  that  an  adjastment 
between  Ckivmitry  and  tiie  oountj  of  Warwick 
vxpnuilj  providing  in  some  tray  for  costs  of 
jnstices  under  the  section  in  question  of  the 
Act  of  1828  <9  Geo.  4,  c.  61,  s.  29)  would 
hare  been  good  and  binding.  The  matter  is  not, 
however,  dealt  with  in  the  adjustment,  unless, 
indeed,  the  provision  as  to  the  fines  and  penalties 
"being  pfud  to  Coventry  carries  with  it  tbe 
corresponding  liability  to  these  costs,  whiofa  have 
always  been  considered  to  be  payable  out  of  the 
aame  fond  as  that  to  which  the  fines  have  to  be 
paid.  As  to  this,  however,  it  majr  be  said,  on  the 
one  hand,  that  the  fines  and  penalties  belong  under 
tbe  Act  to  tbe  oonnty,  and  that  the  borough  has 
purchased  tin  right  to  them  fora  mtmey  payment, 
and.  on  the  otlter  hand,  it  may  be  contended  tbat 
the  Act  of  1888  hae  transferred  the  risht  to  these 
fines  from  the  oounty  to  the  borough,  and  tbat 
the  money  payment  is  the  compensation  payable 
under  the  Act  for  the  right  to  the  fines  having 
been  so  taken  away.  This  test,  therefore,  as  to 
tbe  fund  which  receives  tbe  penalties  does  not 
help  us  much  in  the  present  case.  The  only 
case  decided  since  1888  on  a  similar  point  to  tbat 
before  us  is  Beg.  v.  JuBiice$  of  the  Weei  Riding  of 
YorJc,  (1900)  1 Q.  B.  291),  in  which  the  decision  was 
given  in  accordance  with  tbe  old  authorities,  and 
wittiout  any  reference,  either  in  the  arguments  of 
counsel  or  in  the  judgmrats,  to  the  Act  of  1888. 
As,  however,  the  matter  in  qaestion  there  was  tha 
actaal  oosta  woeeoutions  at  quarter  sessions, 
it  would  be  stiu  more  clear  in  the  {unsent  case 
that  the  Aot  of  1S88  had  not  really  ailected  the 
matter,  and  the  decision  is  in  aooordanoe  with  our 
present  view.  That  view  is  that,  although  the 
Act  of  1888  has  made  very  extensive  alteraUons 
in  the  relation  of  boroughs  to  counties,  it  has  not 
olearly  provided  that  tbe  liability  of  these  par- 
ticular oosts  should  be  transferred  from  the 
county  of  Warwick,  which  should  have  borne  it 
prior  to  1888,  to  the  city  of  Coventry,  and,  further, 
that,  as  the  city  baa  to  contribute  to  similar  costs 
from  other  parts  of  the  cx>anty.  it  is  only  just  to 
assume  that  the  liability  was  intended  to  remain 
with  the  county  of  Warwick.  The  order  of 
quarter  sessions  was  therefore  wrong,  and  the  rule 
should  be  made  absolute.  ^j^^^^^ 

Solicitors :  Field,  BoBCoe^  and  Co.,  for  E.  Field, 
Leamington ;  Crowden  and  Vizard, 
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OWHN  V.  GiBBOHS.  (a^ 
AFFBAL  FROM  THE  CHASCSBT  OITIBZOIT. 

Will—Limitation  to  "rigJU  heirs  "  of  tettator-~ 
Co-heire*»ee — Joint  tenancy  or  coparcenary — 
Inheritance  Act  1833  (3  ^4  WHl  4,  e.  106), 
1.3. 

By  virtue  of  sect.  3  of  the  Inheritance  Act  1833, 
where  property  ia  devised  to  the  testator'a  "ri^ht 
heir§,'%i$  keir-at-lav}  takee  thepropertyae  dmsee 
and  not  hy  descent.   If  the  testator  leaves  co- 
heiresses they  wiU  iaJce  under  the  devise  as  joint 
tenants  and  not  as  coparceners,  as  coparcenary 
is  an  inddeni  of  an  estate  taken  by  dacent,  and 
not  of  an  estate  t<tken  by  purchase. 
Be  Baker  (79  L.  T.  Bep.  343)  approved. 
Dedeion  of  Fanoell,  J.  (84  L.  T.Bep.  881)  agirmed, 
John  Gibbons  by  his  will,  dated  the  6th  Sept. 
1845,  devised  certain  freehold  property  to  trustees 
upon  various  trusts  therein  mentioned,  and,  on 
failure  of  such  trotta,  in  trust  for  "  my  own  right 
heirs  for  ever." 

The  testator  died  on  the  12th  Deo.  1847,  leaving 
two  daughters,  Uary  Farry  iLnd  Anne  Gibbons,, 
his  co>heireBsea.  Anne  Gibbons  survived  Maiy 
Parry  and  died  in  1882  intestate,  leaving  Kiohazd 
Owen  her  beir.at-law. 

AU  the  prior  UmitaHons  bong  exhausted  in 
1900,  a  question  arose  as  to  the  effect  of  the- 
limitation  to  the  testator's  "own  right  heirs  for 
ever,"  having  regard  to  the  3rd  section  of  the 
Inheritance  Act  1833. 

Richard  Owen,  the  plaintiff,  contended  that  on 
tbe  testator's  death  his  two  daughters  became 
entitled  under  the  trnst  for  the  testator's  "  own 
right  heirs"  to  the  property  in  fee  simple  as 
joint  tenants,  subject  to  the  prior  limitations ; 
and  that  as  heb-at-law  of  the  survivor  of  the 
two  daughters  of  the  testator  he  was  entitled  to 
the  whole  of  the  property  in  fee  simple. 

The  defendants,  who  claimed  through  the  heir- 
at-law  of  Uary  Parry,  contended  that  on  the 
deatii  of  the  testator  his  two  daughters  became 
entitied,  subject  to  the  prior  limitations,  to  the 
property  in  fee  simple  as  tenants  in  common,  and 
therefore  were  each  entitled  to  an  undivided 
moiety  of  it  in  fee  simple. 

Proceedings  were  commenced  by  Bichsrd  Owen 
claiming  a  declaration  that  he  was  entitled  to  the 
whole  of  the  property  as  from  the  death  of  the 
last  tenant  forlife  under  the  will. 

The  action  was  heard  by  Farwell,  J.,  who  held 
that  the  daughters  took  under  the  devise,  and,  it 
being  impossible  to  create  estates  in  coparcenary 
by  purchase,  they  took  as  joint  tenants,  and  he 
therefore  gave  judgment  for  the  plaintiff. 
The  defendants  appealed. 
Butcher,  K.C.  and  Austen- Cartmell  for  the  ap- 
pellants.— But  for  the  Inheritance  Act  1833  it  is 
not  disputed  that  the  testator's  daughters  would 
have  tuen  by  dwcent  as  coparceners,  and  not  as 


(a)  Bapoctod  bj  W.  G.  Bus,  Eaq.,  BuTlMn|«t-I«». 
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joint  tenants.  That  Act  does  not  apply  to  this 
case  (  but  if  it  does,  and  under  it  they  took  as 
devisees  and  nob  by  descent,  they  took  as  tenants 
in  common  and  not  as  joint  tenants.  Under  the 
old  law  a  testator  by  a  limitation  to  his  right 
heirs  ooald  not  make  them  take  as  purohaoers, 
the  rale  being  that  Hbttj  took  by  their  iwtter  title 
as  heirs: 

Ooundm  v.  Cltrlca,  Hob.,  SOi  edit..  29; 
Bebinton  t.  Knight,  2  Edni,  155. 

The  Act  has  made  no  alteration  in  such  a  case : 
Hsyss'  CcniTaTanoiiiy,  5Ui  edit,  voL  1,  p.  318 ; 
WatUns'  Lftw  of  l>Mosnt,  4^  edit.  (1887),  by 
Joshna  WiUUms,  pp.  218,  225  (aote  I)- 

The  opposite  view  is,  however,  taken  in  Davidscm's 
Oonveyancintc,  3rd  edit.,  toL  4,  p.  390,  and  in 
Jarman  on  Wills,  5th  edit,  vol.  2,  p.  905.  There 
is  a  difference  in  the  words  used  in  the  two  parts 
of  sect.  3.  In  the  first  part  the  word  "  heir "  is 
^ised,  and  in  the  second  part  the  word  "heirs." 
'The  first  rart  was  Only  intended  to  affeot  cases  in 
which  difficulty  had  arisen  in  consequence  <d  a 
-devise  to  the  testator's  heir  as  persona  duignaki, 
or  to  a  person  by  name  when  he  was  in  fact  the 
testator  s  heir.  The  law  did  not  permit  a  man  to 
-take  as  a  gift  that  which  was  hit  by  his  title  as 
heir,  and  qnastlonB  often  arose  whether  under 
the  will  he  took  an  estate  differing  from  that 
*«hich  he  wonld  haTe  taken  as  heir : 

Scott  T.  Scott,  1  Edm,  458,  462 ; 

MiHinaey  v.  Blamire,  4  Boas.  384  ;  88  B.  B.  188; 

Anov.,  Cro.  Eliz.  4SI ; 

<;itrk  v.  Smith,  1  Stlk.  241 ; 

■OUpin't  oaic,  Cro.  Car.  161 ; 

'ChapUn  T  Leroux,  5  H.     S.  14 ; 

Dee  V.  IVmttM,  1  B.     Aid.  530 ; 

Bwuine  r.  Burton,  15  Vea.  365. 

If  the  devisee  took  under  the  devise  exactly  the 
same  estate  or  interest  as  he  wonld  have  taken 
without  the  devise,  he  took  by  descent  and  not  as 
a  devisee :  (Go.  Litt,  19th  edit,  vol.  1, 126,  note  2). 
But  if  he  took  a  different  estate  or  interest  be 
took  as  devisee  and  not  by  descent  No  difficulty 
-arose  under  the  old  law  in  cam  <d  a  devise  to 
thb  testator's  heirs  or  right  heirs,  because  snob  a 
devife  waa  oon^ered  equivaleiit  to  a  declaration 
of  intestacy.  Thereforo  sect  3  was  not  intended 
4d  affeot  these  limitations.  But  if  the  Act  applies 
to  the  present  case  it  does  not  alter  the  character 
<i  the  estate  which  the  persons  would  otherwise 
4iave  taken ;  aitd  if  the  daughters  took  by  devise, 
they  took  as  tenants  in  common  as  before  the 
Act  and  not  as  joint  tenants.  In  Cooper  v.  France 
(19  L.  J.  313,  Ch.)  Shadwell,  Y.O.  said  the  meaning 
of  this  Act  "  was  to  leave  the  law  of  inheritance, 
in  cases  absolutely  plain,  just  as  it  found  them, 
and  only  to  lay  down  rules  where  there  was  any 
doubt  existing."  [Stirlinq,  L.J.  referred  to 
Shelford's  Real  Property  Statutes,  p.  358,  and  to 
Sirickland  v.  StrvMand  (10  Sim.  374;  51  H.  B. 
270)  and  Biederman  t.  Sevmour  (3  Bwt.  368  ;  52 
B.  E.  155)  then  refened  to.]  In  Strickland  t. 
Strickland  Hum  point  was  not  ocmaidered.  Then 
nra  some  observatacms  of  Eay,  J.  in  Bemu  t. 
FcUowet  (56  L.  T.  R^.  391),  which  was  a  case  on 
this  Act  which  are  in  favour  of  the  appellsnts. 
The  decision  of  Stirling,  J.  in  Be  Baker  (79  L.  T. 
Bep.  343}  is  oontraiy  to  the  appellants'  contention. 
Bat  it  doea  not  appear  to  have  been  argued  titere 
that  sect  3  did  not  apply.  It  was  assnmed  it  did 
apply. 
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Upjohn,  K.G.  and  C.  L.  Cooie^  for  the  plaintiff, 
wero  not  called  on. 

Williams,  L.J. — In  my  opinion  the  judgment 
of  Farwell,  J.  oaght  to  be  affirmed.  We  have  to 
constroe  the  words  of  the  Act  of  Parliament  and 
we  must  be  governed  by  those  words.  I  do  not 
suppose  that  anyone  would  contend,  if  the  words 
of  sect  3  aro  takw  by  themselves,  that  the 
present  oaee  would  not  be  governed  by  that 
seetioD,  or  that  the  wwde  in  the  singular,  "  to  the 
heir  or  to  tiie  person  who  shall  be  the  of 
snoh  testator,"  did  not  cover  a  oaae  of  a  devise  to 
the  heirs,  or  to  the  pOTsons  who  should  he  the 
hein  (in  the  plnnU),  of  the  testator.  Mr.  Batoher 
did  not,  I  think,  contest  that  proposition.  Bat 
he  said  the  words  in  sect  3  ought  to  he  ^■"'jtffd 
when  yon  oome  to  construe  them,  partly  becanae 
of  the  words  that  ara  used  in  other  puts  of  the 
Act  of  Parliament  which  seem  to  draw  a  distinc- 
tion between  the  words  heir  or  the  person  who 
shall  be  the  heir  "  and  the  expression  "  the  person 
or  the  heirs  of  the  person,"  It  is  also  argued 
that  we  ought  to  oaok  to  the  history  of  the 
law  before  the  passing  of  this  Act  and  find  out 
what  the  real  difficult  was  that  arose  from  the 
decided  cases,  and  then  ao  narrow  the  oonstrae. 
tion  of  the  words  of  tiiis  section  as  that  thsj 
shall  meet  only  the  oases  in  which  thera  waa  a 
difficulty,  and  not  extend  to  caaea  in  wiaah  there 
waa  no  diffloulfy.  It  was  sidd  that  in  cases  where 
the  words  used  were  general  worda  like  "  my  own 
right  heirs  "  there  was  never  any  diffioolty  what- 
soever, because  such  a  devise  was  oonsidered  as 
equivalott  to  a  case  of  intestacy*  and  that  the 
question  only  arose  in  cases  where  words  were 
used  under  wbioh  a  per$ona  de$ignata  took,  and 
the  question  was  whether  any  estate  was  by  the 
devise  nven  to  him  differing  in  quantity  or 
quality  from  that  which  he  would  have  taken  as 
heir  by  descent ;  and  it  was  ssid  that  the  reason, 
or  one  of  the  reasons,  of  that  rule  was  that  the 
law  did  not  allow  a  man  to  take  as  a  gift  that 
which  was  his  own  without  a  gift  Those,  I  think, 
are  the  two  principal  grounds  upon  which  counael 
for  tb»  ^pellants  have  invitea  as  to  pat  thi« 
nuroweroonstraction  upon  the  words  dt  aeot.  3. 
Bat  th^  alao  contended  that  even  thongh  joa 
0(mstarae  the  words  <rf  sect  3  in*  I  oaanot  help 
saying,  th^  more  natoral  as  well  as  widm- 
sense,  yet  they  should  not  be  constraed  as 
having  any  effect  beyond  that  which  it  is 
said  was  the  object  of  the  Act  which,  it 
is  ssid,  was  to  create  a  new  root  cf  descent, 
and  that  if  effect  is  given  to  sect  3  for 
that  purpose  so  as  to  make  the  heir,  whether  oo> 
parceners  or  anyone  else,  take  by  devise,  that  is 
all  that  need  be  done,  and  that  no  alteration 
should  be  made  in  the  quality  of  the  estate  taken 
by  the  heir,  so  that  oo-hwresses  should  no  lon^^ 
take  aa  coparceners,  but  as  joint  tenants.  I  think 
I  have  stated  shortly  the  whole  of  the  ai^amente 
which  were  put  forward  by  ooanael  for  tM  appel- 
lants. With  regard  to  the  first  ocmtentun^ 
that  is,  the  ofmtontiim  which  is  baaed  npon  the 
difference  of  words  used  in  the  two  parts  of  sect.  3 
— I  do  not  tidnk  that  that  difference  is  suffi- 
cient to  make  as  adopt  the  construction  contended 
for.  I  am  not  sure  that  it  is  not  a  little  mia- 
leading  to  say  that  the  two  expressions  mean  the 
same  thing..  They  do  in  a  sense  cover  exactly 
the  same  ground,  but  obviously  ^oa  may  descriM 
a  thing  which  is  really  identical  in  different  worda 

Digitized  by  Google 


OwBH  V.  Gibbous. 


Jum2B,  1901 J 


THE  LAW  TIMES. 


Cvoi.  Lzxxvi.— 673 


Ox.  OF  Afp.] 


Ownr  V.  G1BBOS8, 


[Ol.  OF  App. 


aooorffinp  to  the  pcnnt  of  vieir  from  which  tou 
are  looking  at  it;  and  it  Menu  to  me.  taung 
•eoi.  3  abme,  it  it  ohvfont  that  the  L^fiahittira, 
in  the  two  parte  of  the  eectioa,  was  looking  at 
the  matter  to  be  remedied  from  a  different  point 
of  view,  and  I  think  that  is  quite  snffioient  to 
account  for  tiie  difference  in  the  language  used. 
Then  it  is  said  that  the  statute  sfaoald  be  so 
oonstnied  aa  to  meet  onlj  the  cases  of  difficultv 
which  had  arisen  before  the  statute  was  passedf. 
But  although  it  may  be  true  that  the  cases  which 
had  arisen  before  the  statute  were  only  connected 
with  wills  in  which  there  was,  or  purported  to  be, 
a  devise  to  a  particular  person,  whether  described 
aa  the  testator's  heir  or  really  being  his  heir,  yet 
that  was  a  mere  accident.  The  reason  of  the 
rule  in  either  case,  whether  there  was  a  gift  to 
the  heir  by  name  or  whether  there  was  a  gift  to 
"my  own  right  hein,"  was  just  the  sam^— 
namelT,  that  uie  law  did  not  allow  a  man  to  take, 
or  to  ne  made  to  take,  hf  gift»  that  which  was 
hie  own  without  any  gift  u  may  be  quite  tme 
{hat  that  rule  was  very  easv  of  application  in 
ecMue  eases  and  very  difficult  of  application  in 
others,  still  the  rule  was  the  same.  According  to 
my  reading  of  this  Act,  the  intention  of  seot.  3  was 
to  abn^ate  that  rule — to  abrogate  it,  it  is  true,  for 
the  purpose  of  ascertaining,  in  a  new  way,  the  root 
of  descent,  but  still  to  abrogate  it.  Then  I  come  to 
the  last  point,  wliich  is  that  we  should  not  con- 
stme  sect.  3  as  doing  anything  else  than  altering 
(he  mode  of  arrlTing  at  the  root  of  descent — ■ 
altering,  that  is,  the  mode  itself.  I  think  Mr. 
Batcher  had  to  admit,  in  the  course  of  this  arcu- 
mait,  that  tJiat  proposition  went  too  far ;  but 
still  he  did  contend  uiat  some  limitation  ought 
to  be  placed  upon  it.  He  sng^ted  that,  not- 
withatauding  sect.  3,  these  oo-hciresaea,  although 
ihey  took  aa  deriaees,  yet  for  aome  purposes  were 
to  be  oonndared  oopanenws,  and  that  they  took 
aa  tenants  in  oommon  and  not  aa  jwit  tmants. 
I  see  nothing  in  the  wordsot  sect  3to  lead  me  to 
€hat  conclusion.  We  have  the  distinct  deoiuon  of 
Slu-ling,  L,J.  in  Re  Baker  {ubi  cup.)  to  the  con- 
trary. The  utmost  that  can  be  said  of  the  deol- 
mcn  of  Kay,  J.  in  Ber«nt  t.  Fellowet  (u&t  sup.)  is 
that  it  left  the  matter  in  doubt  That  being  so, 
I  have  only  really  to  consider  the  words  of  sect.  3, 
and  I  had  arrived  at  the  conclusion  before  I  oon- 
udered  sect.  2  that  there  was  nothing  to  jastify 
us  in  so  limiting  the  terms  of  seot.  3.  But^  when 
I  look  at  seot.  2,  my  former  conclusion  is  very 
much  strengthened.  Under  sect.  2  everyone  who 
<aniK)t  be  proved  to  take  by  inheritance  is  to  be 
oonaideredr  as  taking  as  a  purchaser.  Under 
aeot  8  these  two  ladiea  cannot  be  sud  to  take  by 
mheritance  becanse  they  are  to  take  aa  devisees, 
and  tbeiefore  it  aeema  to  me  tiiat  th^  were  pnr- 
chaeera.  It  is  right  I  should  call  attention  to  the 
obserrationB  of  Soadwell,  V.C.  in  Cooper  v.  Iranee 
ivhi  sup.).  I  do  not  understand  tiie  observations 
of  the  Vice-Ghanoellor  which  have  been  refened 
to  to  be  more  than  obiter  dicta ,-  but,  whatever 
he  meant,  it  seems  to  me  that  he  left  the  point 
in  the  present  case  open,  and  on  this  point 
I  agree  with  the  decision  of  Farwell,  J.,  and 
hold  that  these  ladies  took  aa  deviaeea--^^  is, 
as  joint  tenants— and  that  thej  did  not  take  as 
coparceners. 

Stibliho,  L.J. — I  agree.  The  question  is 
whether,  on  a  gift  in  a  will  in  trust  for  the  testa- 
tor's own  right  heirs,  his  oo-hetresaes  take  aa 


joint  tenants  or  aa  tenants  in  common.  Tike 
will  took  effect  in  1847,  after  the  paaamg  of  the 
Inheritanoe  Act  1833,  and  the  effect  of  the  will 
moat  be  gowned  by  that  Act.  [His  Lordahip 
then  read  aect  3,  ana  oontinued :]  ^  Where  bef<nre 
that  Act  came  into  operation  a  will  oontained  a 
devise,  either  to  the  heir  of  the  testator,  or  to  the 
right  heirs  of  the  testator,  or  to  a  person  named 
who  turned  out  at  the  death  of  the.teatator  to  be 
lus  right  heir,  it  was  held  that  the  deviae  did  not 
take  effect,  because,  as  it  was  said,  in  each  case 
the  devisee  took  by  his  better  title — ^namely, 
by  descent.  The  Act  prorides  otherwise  in  oaaee 
of  testators  dying  after  the  31st  Dec  1833.  We 
have  here  a  devise  in  trust  for  the  testator's  own 
right  heirs.  Who  are  meant  by  the  testator's 
right  heirs  P  It  seems  to  me  that  the  answer  to 
that  question  mnst  be,  the  person  or  persons  who 
at  the  death  of  the  testator  answer  the  deeorip- 
tion  of  hia  heir,  or  heirs,  at  common  law.  It  is 
hardly  neoeaaaiy  to  ute  any  authori^  for  that 
propontiaa,  hot,  If  anth(»ity  ia  required,  it  miiy 
be  found  in  the  case  of  Qarland  v.  Beverley  (SS 
L.  T.  Rep.  911;  9  Ch.  Div.  213).  That  being  so, 
we  have  to  inquire  whetiwr  such  a  devise  is  a 
devise  to  the  neir  of  the  testator  within  the 
meaning  of  sect  3.  I  cannot  see,  why  it  should 
not  be.  If  there  had  been  a  devise  by  t^e  testa- 
tor to  "  my  heir  "  it  would  certainly  be  within  tAte 
letter  of  the  enactment.  It  cannot  make  any 
difference,  it  seems  to  me,  that  another  letter  is 
added  and  that  the  gift  is  to  "  my  heirs  "  instead 
of  to  "my  heir."  1  think,  therefore,  that  Far- 
well,  J.  was  well  founded  in  coming  to  the  oon* 
Illusion  that  seot.  3  applied.  Then  there  remains 
the  qneation.  What  la  the  effect  of  that  section  P 
The  aection  says  that  the  h^  ia  to  be  conaideied 
to  have  aoqnirad  the  land  aa  deviseey  and  not 
by  descent  He  is,  therefore,  to  take  as  derisee. 
These  co- heiresses,  therefore,  take  Mpenonx  detig- 
naim,  and  aa  derisaes  nnder  the  will.  That  being 
ao,  it  seema  to  me  they  must  have  taken  as  joint 
tenants,  and  not  as  tenants  in  common.  If  there 
had  been  a  devise  to  them  by  name  before  the 
Inheritance  Act  they  would  hare  taken  as  joint 
tenants.  That  is  expressly  decided  in  the  Anony' 
mous  (Gvo.  EUz.  ^1).  Further,  it  has  been 
decided  by  Shadweli,  T  .0.  in  the  case  of 
Siriekland  v.  Strickland  (ubi  sup.),  on  a  ques- 
tion of  marshalling,  that  under  this  section 
persons  who  take  as  devisees,  take  as  devisees 
to  all  intents  and  purposes.  Moreover,  00- 
parceneiy  is  an  inoident  of  an  estate  taken 
by  descent,  not  an  incident  of  an  estate  .taken 
by  purchase.  For  these  reasons,  I  think  that 
on  this  point  alao  Farwell,  J.  came  to  the  right 
oonolnsitm.  I  do  not  rely  on  my  own  decision 
in  Se  BaJcer  {ubi  tup.),  but  in  that  ease  the 
former  of  the  two  points  was  not  brought  to 
my  attention. 

Cozens-Habdt,  L.  J.— We  are  asked  to  give  an 
unnatural  interpretation  to  the  words  used  by  the 
Legislature  in  sect.  3  on  the  gronud  that  this 
particular  case  might  well  have  been  exempted 
from  the  generality  of  the  section.  I  catmot 
follow  this  aivument  A  devise  to  "  my  heir  "  or 
"  upon  trust  for  my  heir  "  is  clearly  hit  by  the 
section.  It  can  make  no  difference  if  instead  of 
"  my  heir  "  the  words  used  had  been  "  my  right 
heir."  Nor  can  it  make  any  difference  if  the 
words  are  "  my  right  heira."  Kaoh  of  these  three 
phrases  indicates  the  aame  peracoiY^Zu  the  t 
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oommon  law  heir.  "  Hmr  "  is  the  strictly  proper 
designation  ot  ooparcenera  who  together  are  the 
bdr.  I  think  this  will  must  be  conatmed  on  the 
same  principles  as  it  woold  be  if  the  trust  had 
been  for  "  the  right  heirs  of  X.  Y.,*'  a  straoger,  to 
whom  no  estate  was  given.  In  that  case  the  right 
heirs  always  took  as  personie  deeignatx — i.e.,  t<X)k 
as  devisees :  (see  Jarman  on  Wills,  5th  edit.,  vol.  2, 

f.  906).  When  once  this  conclasion  is  reached, 
think  it  is  plain  that  the  coparceners,  who 
together  are  the  "  right  heirs,"  mast  take  as  joint 
tenants.  I  see  no  answer  to  the  reasoning  of  my 
Invther  Stirling  in  Me  Baker  {vbi  tup.). 

Solicitors :  Pateraona,  Snow, Bloxam,  and  Kinder 
for  LongueviUe  and  Co..  Oswestry  j  Woodcock, 
Bj/land,  and  Parker,  for  H.  C.  and  A.  8.  Seynolda, 
IdTerpool. 


March  2i  and  April  8. 

(Before  Collins,  If.B.,  Boubb  and 
M^TUBW,  L. JJ.) 
Kbals  v.  GK>bdon.Lknnox.  (a) 

APPXAL  FROM  THB  KIlTa's  BENCH  DITI8ION. 

CouTMeZ — Cotauel  retained  in  aetion^Authority  to 
eompromiee — Agreement  to  refer  to  arbitration^ 
Expreee  limitaxion  cf  authority — Counael  exceed- 
ing hie  authority— Application  by  client  to  aet 
aside— Order  to  refer, 

Oouneel  retained  in  an  action  hoe  an  apparent 
general  atUhority  to  agree  to  an  order  referring 
the  nuiUere  in  diepute  in  the  action  to  arbitra- 
tion, and  the  client  ie  bound  by  auch  an  agree- 
ment aithough  contrary  to  hie  expreea  limitation 
of  hie  eotMuel't  authority,  if  that  limitation  of 
authority  toaa  not  made  known  to  the  other 
party ;  and  the  court  will  not  aet  aaide  the  order 
to  refer  on  the  application  of  the  climt. 
Thib  was  an  appral  by  the  defendant  from  an 
order  of  Lord  AlTerstone,  C.J.  setting  aside  an 
order  made  by  consent  for  a  reference  of  the 
matters  in  dispute  in  the  action  to  arbitration. 

The  plaintiff  brought  this  action  against  the 
defendant  to  recover  damages  for  an  alleged 
slander. 

On  the  12th  Feb.  the  action  came  on  for  trial 
before  Lord  Alverstone,  C.J.  with  a  jury.  The 
Lord  Chief  Justice  suggested  that  the  action, 
instead  ot  bong  bried  in  open  coort^  should  be 
referred  to  art^tratuHi.  Sir  Edward  Clarke,  ICC. 
the  leading  oounsel  for  the  plaintiff,  and  the 
leading  coTmsel  for  the  defendant,  could  not  agree 
np^  terms  of  reference,  and  thereupon  the  Lord 
Ohief  Justice  invited  the  coanwl  to  see  him  in 
his  private  room,  and  they  did  so. 

Sir  Edward  Clarke  suggested,  alternatively, 
that  all  matters  in  dispute  between  the  parties 
should  be  refeiTed  to  arbitration,  or  that  all 
matters  in  dispute  should  be  referred  to  an 
arbitrator  to  say  what  sum,  if  any,  should  be 
paid  by  the  defendant  in  compensation  for  the 
matters  complained  of  in  the  action ;  and  that  in 
either  case  the  defendant  should  state  by  her 
counsel  in  court  that  she  never  imputed  or  meant 
to  impute  anything  a^inst  the  moral  character 
ot  the  plaintiff. 

Counsel  for  the  defendant  refused  to  consent 
to  make  the  statement  as  to  the  imputations  upon 

(a)  BeporM  by  J.  H.  WiLLiAMBanrl  W.  W.OKR,Eaqn., 
BftRl«t*n-«t-L»ir. 
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the  plaintiff,  and  would  consent  only  to  refer  tft 
arbitration  the  matters  in  dispute  in  the  scti<Hi» 
and  ultimately  it  was  agreed  that  the  action 
should  be  referred  without  any  statement  bang 
made  by  the  defendant's  counsd,  and  the  reoora 
was  withdrawn  upon  those  terms. 

Before  the  action  was  oslled  on  for  trial  Sir 
Edward  Clarke  had  written  out  a  documait  a» 
follows: 

IWendaut  staUng  hy  hsr  ootinsel  that  abe  nave 
impated  w  meant  to  impote  anytiiing  scdnst  thsmonl 
oharacber  of  the  pUioiifF,  mni  U  Batisfisd  that  there  is  no 

groond  for  any  anoh  impntatiou,  ease  referred  to  

to  aaj  what  Bboold  be  done  batireea  the  parties  ia  ttiia- 
f&otion     all  matters  in  difFBrenco  between  tbem.  Cue 

referred  to   to  Ba.7  what  anm,  if  0117,  should  be 

paid  by  the  defondaot  in  oompenutioo  fortbenuttai 
complained  of  in  this  action.  I  oonsent  to  either  iltar* 
native  Sir  E.  Clarke  adopts. 

.  Sir  £.  Clarke's  junior  saw  the  plaintiff,  and  she 
signed  the  above  document.  Sir  E.  Clarke  snbee- 
quently  stated  in  court  on  the  hearing  of  this 
application  and  of  the  appeal  that  his  aatbority 
as  counsel  was  limited  by  that  document,  and  thit 
he  had  no  authority  to  consent  to  the  sctioa 
being  referred  except  upon  the  terms  amtaiiMd 
in  that  dooament  that  a  statement  should  be 
made  1^  defendant's  ooonsel;  that  he  had  not 
made  any  mistake  in  consenting  to  the  reference ; 
that  he  bad  not  forgotten  that  his  antbority  as 
counsel  was  limited  by  the  terms  oi  the  documoit; 
and  that,  in  the  circumstances,  he  ought  not  to 
have  consented  to  the  reference. 

The  fact  that  Sir  E.  Clarke's  authority  ai 
counsel  was  limited  was  in  no  wa^  communicated 
to  the  defendant's  counsel  when  it  was  sgreed  to 
refer  the  action  to  arbitration. 

Immediately  after  it  was  announced  in  court 
that  the  action  was  referred,  and  the  plaintiff 
became  aware  that  no  statement  was  to  be  made 
by  defendant's  counsel,  she  communicated  wiiJi 
her  solicitor  and  instructed  him  to  see  Sir  £ 
Clarke  upon  the  matter. 

The  phuntifl  saw  Sir  E.  Clarke  on  tlie  14th  Tsh, 
and  it  was  uranged  that  he  should  apply  » 
soon  as  possible  to  the  Lord  Ohief  Jnstios  to  set 
aside  the  order  of  refereu(». 

The  plaintiff,  in  an  affidavit  made  by  her  ca 
the  17tn  Feb.,  swore  that  she  agreed  to  the  aeticoi 
being  referred  on  the  express  condition  andunder- 
stan<iing  that  the  defendant  admitted  in  court  by 
her  counsel  that  no  imputation  was  made  upon 
the  plaintiff's  character. 

On  the  15th  Feb.  the  plaintiff  gave  notice  of  a 
motion  to  rescind  the  agreement  to  refer;  and  on 
the  19th  Feb.  the  application  was  made  to  the 
Lord  Chief  Justice  to  set  aside  the  order  of 
reference  and  to  restore  the  action  to  the  list  for 
trial. 

The  application  was  adjourned  in  order  that 
affidavits  might  be  made  as  to  the  facts. 

The  order  of  reference  was  not  in  fact  drawn 
up  until  the  17th  Feb. 

The  application  came  on  to  be  heard  on  the 
let  March. 

Sir  Edward  Clarke,  K.C.  (B.  /.  Drake  with  him) 
for  the  plaintiff. — In  oonsenting  to  the  order  of 
reference  against  the  instructions  <^  the  plainti^ 
counsel  exceeded  his  authority,  and  the  plaintiff 
ought  not  to  be  liound.  No  doubt  the  general 
proposition  is  that  counsel  ha»  autboi^  to  deal 
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^fcb  the  iaanes  in  the  caae,  and  unless  that 
-aathority  is  withdrawn  bj  a  communication  to  the 
•other  side,  the  other  side  are  entitled  to  consider 
that  counsel  has  full  authority  to  accept  any 
■arrangement  made  by  him  within  the  limits  of 
the  case.  That  general  proposition  does  not 
-apply  to  this  case,  as  to  which  there  is  no 
■authority  exactly  in  point.  Although  counsel  has 
anthority  to  agree  as  to  matters  within  the  scope 
-ot  the  action,  he  has  no  such  authority  as  to 
matters  oatside  the  scope  of  the  action :  (Kempg- 
hall  T.  Holland,  14  R.  3^).  Where,  in  the  absence 
-of  the  defendant  and  without  his  express 
Authority,  his  counsel  consented  to  a  verdict 
■against  mm,  the  client  was  held  to  be  bonnd  in 
Matthetffs  v.  Mun$ter  (57  L.  T.  Rep.  922  ;  20  Q.  B. 
JDiv.  141).  [Lord  Alvbestonb,  G.J.  referred  to 
Prettvnek  t.  Poley,12  L.  T.  Rep.  390 ;  18  C.  B.  N.  S. 
-806.1  If  the  litigant  has  left  himself  in  counsel's 
hands,  he  is  bonnd  so  long  as  counsel  acts  within 
hia  apparent  authority,  but  not  if  the  compromise 
he  of  a  matter  collateral  to  the  action :  (Strau$s 
V.  FraneiB,  14  L.  T.  Eep.  326;  L.  Bep.  1  Q.  B. 
-379),  and  in  Smttfm  r.  Surinfen  (28  L.  T.  Rep. 
O.  S.  233:  1  G.  B.  N.  8.  364)  Crowder,  J.  says: 
*'  Hy  firm  convictdon  always  was,  and  still  is, 
ihat  counsel  is  not  justified  in  referring  a  cause 
Against  tiie  client's  consent,  and  that  it  is  not 
•within  the  soope  of  hia  authority."  Where  counsel 
iias  acted  against  his  instraotions — as  in  this 
■case — and  then  asks  the  court,  the  parties  being 
<n  just  tiie  same  position  and  nothing  having 
been  done,  to  interfere  to  set  the  compromise 
■aside,  the  court  will  do  so,  and  the  court  will 
ziot  bind  counsel  to  a  mistake  tiirongh  misappre- 
liension:  see  per  Alalins,  Y.C.  in  Holt  v.  Je$$e  (3 
Ob.  Dir.  177).  The  present  is  an  a  fortiori  case. 
If  the  client  ought  not  to  be  bound  when  the 
■case  is  one  of  misapprehension  of  counsel,  much 
more  so  ought  the  client  not  to  be  bound  when 
-oonnsel  has  gone  beyond  his  instmoUons.  So  if 
■counsel,  acting  on  general  instructions  to  com- 
promise a  suit,  by  miswprehension  consents  to 
concede  somrthing  which  ne  ought  not  to  have 
■done,  neitiier  counsel  nor  client  is  boond  by  the 
43ompromise : 

fl»i»biwmT..BffMi«,7SL.T.B«p.m:  (1895)  2  Cb. 
688; 

letoit't  T.  Ltwis,  63  L.  T.  Bep.  84 ;  45  Ch.  Dir. 
281. 

law  is  practically  this :  that  although  counsel 
has  general  authority  to  deal  with  the  conduct 
■of  a  case,  and  although  that  inoludm  an  anthority 
to  compromise  the  case  on  such  terms  as  he  thinks 
right,  yet^  where  through  misapprehnuicm  of 
43oanael  he  has  entared  into  an  agreement  which 
4ihe  client  disapproves  at  and  which  the  client 
■says  is  prejudicial  to  his  interests,  the  court  will 
not  insist  on  the  compromise  arrived  at.  In  the 
present  case  there  are  even  stronger  grounds,  as 
xio  harm  has  been  done  and  there  is  no  suggestion 
that  any  injury  could  happen  by  setting  the  order 
-aside.  The  order  made  is  not  a  final  order,  but 
is  an  interlocutory  order  and  etands  in  a  different 
position  from  a  final  order.  Though  the  record 
IB  withdrawn  the  action  still  snbusts,  and  may  be 
restored. 

Muftis  Isaacs,  K.O.  (Norman  Craig  with  him) 
7f<H-  the  defendant — The  principle  is  that  where 
hj  the  authority  of  counsel,  altliough  that 
.authori^  is  limited  by  the  directions  of  his  client. 
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but  that  limitation  has  not  been  communicated 
to  counsel  on  the  other  side,  an  arrangement  has 
been  arrived  at  and  counsel's  apparent  anthority 
has  been  acted  upcm,  the  oourt  will  not  set  sside 
the  arrangemoit.  On  ordinary  prindples  of 
law  the  coiirt  irill  not  interfere  to  set  aside  a 
compromise  made  by  a  person  olotiied  with  such 
apparent  antiuwity,  and  where  oonnael's  authority 
is  limited,  either  that  fact  must  be  communicated 
to  the  other  side,  or.  counBel's  authority  must  be 
withdrawn,  and  notice  such  withdrawal  given 
to  the  other  aide.  The  true  leasiin  on  which  tiie 
whole  of  these  oases,  in  which  compromises  have 
been  set  aside  are  based,  is  mis^ke,  that  the 
parties  have  never  been  id  idem.  Swinjen  t. 
Swinfen  (ubi  sup.),  which  has  been  relied  on,  has 
not  been  followed,  bnt  has  been  doubted  in  the 
two  cases  of  Btrauas  t.  Francis  (uM  sup.)  and 
Prestioiek  t.  Foley  {ubi  avp.) ;  and  Strauss  t, 
Francis  {ubi  sup.)  not  only  aeals  with  that  caae, 
but  it  also  deals  with  this  very  question,  and  the 
judgment  of  Blackbnni,  J.  is  very  stoonely  in 
favour  of  my  contention,  and  is  an  auUiori^ 
expressly  in  pcnnt.  It  the  com^iromise  be  within 
connael'B  apparent  antiiority  It  is  binding  on  the 
client,  alUumgk  he  may  have  dissentecC  unless 
this  dissent  was  brought  to  the  knowled^  of  the 
opposite  party  at  the  time.  The  authority  must 
be  not  only  limited,  but  the  limitation,  or  even  the 
express  dissent  of  the  client  in  court,  must  be 
communicated  to  the  other  side:  (Wright  t. 
Soresby,  2  Cr.  &  M.  671 ;  3  L.  J.  N.  S.  207.  Ex.). 
That  was  a  case  which  is  precisely  similar  to  the 
present,  and  which  bears  out  what  Bowen,  L.  J.  says 
in  Mattheuis  v.  Munster  (ubi  sup.),  namely,  that 
counsel  has  the  alternative  of  returning  his  brief. 
Matthews  v.  Munster  {ubi  sup.)  clearly  shows  that 
whatever  the  instructions  of  the  client  to  t^e 
counsel  may  be,  the  counsel  has  full  authority  to 
compromise  the  case  so  far  as  the  cause  or  the 
conduct  of  the  cause  is  concerned.  KempshaU 
V.  Holland  {ubi  tup.)  merely  comes  to  this,  that 
matters  collateral  to  the  action  are  not  within  the 
apparent  authori^  to  compromise (see  also  the 
judgment  of  Lord  Campbell  in  Fray  r.  VouJes, 
33  L.  T.  Rep.  O.  S.  133 ;  1  E.  &  E.  Sfe).  HoU  v. 
Jesse  {ubi  sup.)  is  merely  of  importance  on  the 
question  of  ratification.  Jllalins,  Y.C.  there  says 
that  the  client  was  present  in  court,  and  was 
therefore  nob  at  liberty  to  withdraw  the  consent 
there  given.  That  is  precisely  what  happen^  in 
this  case.  This  order  was  made  by  consent ;  it 
had  been  drawn  up  and  the  plaintiff  stood  aside, 
and  she  cannot  now  interfere : 

Ainsvoorth  v.  Wilding,  74  L.  T.  Bep.  193;  (189$)  1 
Cb.  673 ; 

Wilding  v.  Bandsrson,  77  L.  T.  Bep.  57 ;  (1897)  2 
Ch.  534; 

Chambere  v.  Mason,  5  C.  B.  K.  S.  59 ; 
Bwinfen  r.  Swinfen,  24  Beav.  559. 

There  is  no  suggestion  in  the  affidavits  that  the 
plaintiff  did  not  understand  what  was  being  done. 
The  record  was  withdrawn,  and  there  is  no  action 
pending.  Upon  all  these  grounds  the  defendant 
is  entitled  to  hold  the  order  which  has  been  made 
and  drawn  up. 

Sir  E.  Clarke,  K.C.  in  reply,     ^ur.  adv.  vult 

March  4. — Lord  Alverbtone,  C.J.  read  the 
following  judgment: — This  is  an  application  to 
rescind  the  order  of  reference  of  uie  action  to 
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Mr.  Dickens  to  which  the  parties  consented 
throngh  their  ooonsol  on  the  12tfa  Feb..  and  which 
consent  was  aabseqaentlj  embodied  in  an  order 
<^  the  17th  Feb.  The  only  facta  I  need  state  are 
those  which  appear  in  the  affidavits  which  have 
now  been  prodaced  and  the  docaments  which  have 
been  handed  to  me  by  Sir  Edward  Clarke.  From 
these  it  appears  that  prior  to  the  consent  giren 
by  counsel  the  plaintifE  had  signed  a  document 
which  had  been  drawn  up  by  Sir  Edward  Olarke 
^reada  it].  If  the  matter  had  rested  there  it  would, 
in  my  opinion,  have  been  impossible  to  hold  that 
any  restraint  was  actually  put  upon  Sir  Edward 
Clarke's  discretion  in  dealing  wiu  the  caae;  but 
the  plaintiff  sweara  in  her  affldavit,  made  upon 
the  l7th  Feb.,  tiiat  after  omuultation  with  her 
oounsd,  whom  I  understand  to  have  been  Sir  E. 
Clarke's  junior,  she  consented  to  the  referenoe 
on  the  understanding  that  the  defendant  admitted 
in  oourt  by  her  counsel  that  the  plaintiffs  char- 
acter was  exonerated  and  that  no  imputation 
was  to  rest  upon  it.  I  must  take  it  tbat  this 
statement  in  the  affidavit  was  true.  It  further 
appears  from  the  affidavits  tiiat  immediately  after 
it  was  announced  in  oourt  that  the  action  was 
referred  the  plaintiff  communicated  with  her 
solicitor  and  instructed  him  to  see  Sir  E.  Clarke 
with  reference  to  the  case  being  referred  without 
such  statement  having  been  made,  and  that  on 
the  14th  the  plaintiff  had  a  consultation  witii  Sir 
E.  Clarke  which  led  to  the  arolioatioa  bung  made 
to  me  upon  Monday,  the  17tC.  Under  these  cir- 
oumstanoes  I  come  to  the  oonolnaion,  as  a  matter 
of  £aot,  thattiM  pluntiif  had  only  omsented  to  the 
action  bung  renrred  upon  the  condition  that  the 
statement  was  made,  and  did,  before  the  order 
was  drawn  up,  ocnununicate  with  her  counsel  and 
•oUoitor  with  a  view  to  tbe  arrangement  being 
set  aside  and  the  case  restored  to  the  list  The 
case  was  argued  before  me  on  Saturday  last  by  Sir 
E.  Clarke  for  the  plaintiff  and  Mr.  Rnf  us  Isaacs  for 
the  defendant,  and  a  great  manj  anthoritiea 
hearing  upon  the  question  were  cited  and  dis- 
cussed before  me.  I  do  not  propose  to  go  through 
all  these  cases,  as  my  so  doing  would  serve  no 
useful  purpose;  but  I  will  state  what,  in  my 
opinion,  are  the  propositions  of  law  to  be  derived 
from  tl^m,  and  then  ccmaider  their  bearing  npoa 
the  present  case.  I  think  it  is  now  dearly  estab- 
lished that  connsdi  ap^rina  for  a  party  in  an 
action  is  held  ont  as  having anthority,  andhaa  full 
anthority,  as  to  all  matters  which  relate  to  tiie 
oondact  of  the  action  and  its  sattlsment ;  and 
further  that,  notwithstanding^  a  limit  may  have 
been  placed  upon  the  authority  of  conuse],  the 
party  for  whom  he  appears  is  bound  by  snob 
'•ettiement  unless  the  ract  that  the  oonnsers 
i^parent  authority  had  been  limited  was 
communicated  to  the  other  eide.  These  pro- 
positions are,  I  think,  established  by  the  oases 
of  Wrighi  v.  Sore$hy  (2  Cr.  &  M.  671). 
PreMtunde  v.  Foley  (12  h.  T.  Bep.  390;  18 
C.  B.  N.  S.  806),  8trau$$  v.  Francis  (14  L.  T. 
Bep.  326 ;  L.  Bep.  1  Q.  B.  379.  at  p.  381),  and 
Matthews  v.  Mutuier  (57  L.  T.  Bep.  922;  20 
Q.  B.  Div.  141),  and  were  stated  to  be  clear  law 
by  Lord  Coleridge,  C.J.  in  Harvey  t.  Croydon 
Union  Rural  Sanitary  Authority  (5U  L.  T.  Bep.  at 
p.  292 ;  26  Oh.  DiT.  at  p.  266).  It  is  equally  wall 
establUhed  that  the  antiiority  of  oounsel  does 
not  extend  to  matters  collateral  to  the  action: 
(see  f'linitval  v.  Bogle,  4  Buss.  142),  the  nuions 
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reports  in  Sunr^en  v.  Bwinfen  (28  L.  T.  B«K. 
O.  S.  233;  1  C.  B.  N.  S.  364 ;  and  2  De  G.  &  J. 
381],  Matihevoe  v.  Muneter  {ubi  sup.),  and  Kevmpt- 
hall  T.  Holland  (14  B.  336).  Whether  free- 
ing to  a  reference  of  an  action  is  part  oi  th» 
conduct  of  a  case  and  not  collateral  has  not,, 
as  far  as  I  know,  been  decided  by  anthorit?^. 
Crowder,  J.  clearly  thought  it  was  not  witbm 
the  authority  of  connsel—flee  his  Judgment  in> 
Sioinfen  v.  Bvoinfen  (1  C.  B.  N.  S.  at  p.  403) 
—but  I  doubt  whether  this  opinion  is  oon- 
ustent  with  the  view  onoessed  by  Fdlook,  CBt. 
in  Bwit^en  v.  Lord  ChxAmford  (2  L.  T.  Bep.  406^ 
at  p.  417;  5H.&K.890,  at  p.  922).  or  with  th» 
jn^ments  in  Btrauu v. Franeit  sup.Jwhese 
withdrawing  a  juror— or  Bumeey  v.  King  (33  Ii.  T. 
Bep.  728)  where  entering  a  $tet  proceeeut — was  helA 
to  he  iritittin  the  anthority  of  counsel.  Sir  Edward 
Clarke  said  he  conld  not  argue  that  agreung  to- 
a  reference  was  ooUateral  to  the  action ;  and  for 
m;rKlf  I  should  hold  that>,  having  r^ard  to  the 
existing  rules  and  the  power  of  jadgee  thereunder 
to  refer  actions  or  send  them  to  referees  for  trials 
it  was  within  the  authority  of  coonsel  to  oouaoit 
to  a  referenoe.  It  is  further  clearly  established 
that,  if  the  counsel  oousenting  to  a  compromise 
is  mistaken  as  to  the  facts,  tiie  client  may 
have  the  right  to  set  aside  the  arrangement 
on  the  ground  of  mistake :  (see  Holt  v.  Jeeae, 
3  Oh.  Div.  177;  Huikman  v.  Serene,  73  L.  T.  Rep. 
323;  (1805)  2  Ob.  638;  and  Wilding  v.  Sandertoti,. 
77  Ii.  T.  Rep.  57;  (1897)  2  Ch.  534).  Then  is, 
howevo',  as  far  as  I  know,  no  case  which  has 
decided  that  the  compromise  will  be  set  aside 
merely  on  the  ground  that  the  oounsel  has 
exceeded  his  autw}rity;  and,  as  I  have  already 
indicated,  such  a  view  would,  in  my  opinicHi,  bs 
inconsistent  with  the  first  proposition  which  I 
have  formulated  and  the  oases  therein  referred  to. 
If,  therefore,  the  arrangement  come  to  by  Sir  K 
Clarke  had  been  a  final  settiement  of  the  action,  I 
am  of  opinion  that  it  would  be  binding  upon  the 
pliuntilt,  even  assuming  that  she  had  Unuted  Sir 
E.  Clarke's  authority  at  the  time  when  he  entered 
into  the  arrangement  None,  however,  of  the- 
authorities  to  v»iich  I  have  referred,  in  whioh  the- 
compromise  or  arrangement  has  been  held  binding, 
upon  tiie  dient,  were  oases  of  interloontory  orders  ^ 
and  in  my  judgment,  in  cmisidering  the  prinmptoa 
whioh  have  beui  and  ought  to  be  applied,  then  is 
a  broad  distinotion  b^wean  intwlocntoty  and 
final  ordera.  This  distinction  has  often  ben 
pointed  ont:  (see  the  judgment  of  Sir  Georgfr 
Jessel,  U.B.  in  MuUina  v.  BoweU,  11  Ch.  Div. 
763,  and  also  the  judgment  of  Bomer,  J.  in- 
Aineworih  v.  Wilding,  74  L.  T.  Bep.  at  p.  196;. 
(1896)  1  Oh.,  at  p.  677).  There  is,  in  my  opini<»k, 
a  fundamental  difference  between  interloontory 
and  final  orders  as  well  as  between,  interlocutcoy 
and  final  judgments.  Interlocuto^  orders  and 
judgments  an  only  intended  to  affect  the  rights 
of  tiie  parties  in  the  litigation.  Th^  ara  always- 
subject  to  nview  when  fresh  facts  are  brought  to 
the  consideration  of  the  court.  Judgments  passed 
and  entered  stand  in  a  very  different  position. 
In  the  case  of  an  interlocntoiy  order  it  is  generality 
possible  to  restora  parties  to  their  orif^ial  por- 
tion by  payment  of  ooets  or  otherwise;  final 
orders  are  intended  to,  and  do,  as  a  rule  determine 
the  rights  of  the'  parties.  Perhaps  I  should  add 
in  deference  to  an  axgnment  ot  mr.  Isaacs  that  I 
am  (dearly  of  oinnion  that  an  order  to  refer  an 
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abticm  IB  an  intarlooatorr  and  noi  a  final  order  > 
<see  the  autfaoriiiea  oolleoied  at  p.  842,  yd.  1,  aad 
s.  507,  vol.  2,  of  the  Annual  PncUoe.  I  oannot 
mlp  feeling  regret  that  the  plaintifl  haa  thought 
ftfe  to  make  the  present  application.  The  airan^ 
ment  which  was  made  prooaeded  from  a  Bog ffestion 
made  in  tiie  first  instance  hy  me.  and  was  I  oelieve 
greatly  to  her  advantage.  Sir  Edward  Olarke,  in 
my  opinion,  had  ample  reaaon  to  think  that  he  was 
not  exoeeding  his  anthoritj  at  the  time  his  consent 
waa  given,  and  haa,  with  the  ohivalry  which  be 
haa  fdways  shown  in  every  act  of  his  profeeaionid 
and  pnbuo  Ufe,  taken  too  large  a  responsibility 
for  the  mistake,  if  mistake  there  haa  been.  Bat 
holding,  as  I  do,  that  this  was  an  interlocatoiy 
Order,  that  it  was  in  fact  made  without  the  plain- 
tifPa  authority,  and  that  she  took  steps  to  set 
aside  the  arrangement  before  the  order  was  drawn 
up,  I  am  ot  otdnion  that  I  must  reverse  the  order 
and  reatote  the  ease  to  the  jury  list.  The  plaintiff 
moat  pay  the  ooeta  of  ud  occasioned  by  the  post- 
ponement of  fbeoaae^  including  these  applications, 
many  event 

AppUcaium  granied.   L«av  to  appwL 

The  defiendaat  appealed. 

Si^vt  I$a€te9,  K.C.  and  Norman  Craig  for  the 
«ppc^ant. — ^The  Lord  Ohief  Jostioe  was  wrong^  in 
makii^  an  order  Uiat  the  order  that  this  action 
tfioold  be  referred,  whioh  was  made  by  agreement 
belweeii  ooonad,  should  be  aet  aside  ana  the  case 
restored  to  the  list  for  trial.  The  ground  upon 
which  the  order  was  set  aside  was  that  oounael 
Cor  the  plaintiff  agreed  to  that  compromise  ooo* 
traiy  to  his  instructions,  and  that,  as  the  order 
ma  only  an  interlocatoiy  order,  the  compromiao 
coold  be  set  atide.  Primd  fcLeit  counsel  retained 
in  an  aatiaa  haa  full  authority  to  agree  to  a 
compromise  up(m  any  terms  not  coUatwal  to  the 
action,  and  he  is  held  out  to  the  <H»posite  partj 
aa  having  that  full  authority.  If  that  aatlunity 
has  in  fact  been  in  any  way  limited  by  tlie  client, 
the  opposite  party  Is  not  m  any  w»  affected  by 
that  iimitaldon  unless  it  ia  oonunmuoated  to  him 
or  to  his  counsel : 

Wright  r.  Borgtby,  9  Cr.  ft  IC  671 ;  39  B.  B.  876  ; 
Btrautt  V.  Franeit,  14  L,  T.  Bap.  326 ;  L.  B«p.  1 
Q.  B.  S79 ; 

JfoMhMMV.  Jr«tMtw,57L.T.Bsp.»22;  20  Q.  B. 

XXr.  141 J 
ZOTifshan  T.  HbOoad,  14  B.  886 ; 
Apw^m  t.  Sirii^  28  L.  T.  Bap.  0. 8. 8881  1 

C.  6.  K.  &  864. 

The  result  of  the  authorities  is,  that  if  the  matter 
ia  vrtthiu  the  apparent  general  autJtority  of 
oonnsel  and  is  not  collatmd  to  the  action,  and 
any  limitation  vhkih  may  have  been  impoeed 
i^QB  the  aeneral  authority  of  ooimael  is  not  oom- 
mnnujatecT  to  the  other  nd^  the  compiondae  is 
binding  though  made  contrary  to  the  instamotWs 
of  the  client.  If  there  has  been  any  mistake  or 
miinnderBtanding,  then  the  court  can  reopen  the 
matter  whether  the  compromise  has  resulted 
in  a  final  or  in  an  interlocutory  order.  In  the 
present  case  there  was  no  such  mistake  or 
misunderstanding  on  the  part  of  plainUfTs 
counsel.  If  counsel  by  mistake  merely  exceeds 
the  express  limits  of  his  autfaori^,  that  is  not 
each  a  mistake  aa  to  take  the  case  out  of  the 
general  rule;  mere  inadvertence  <m  the  part  of 
oonnsel  in  not  observing  the  limits  wfaioa  lutve 


been  placed  upon  hia  anthority  by  hie  oUant  does 
ts^e  uie  case  oat  of  the  general  rale : 

Holt  V.  Jmm,  S  Oh.  IMv.  177 ; 
Bidman  v.  Bmnf,  73  L.  T.  B«p.  333  ;  (1895)  2  Ch. 
638; 

Leu!i»'»  V.  Lawit,  68  L.  T.  Bsp.  84 ;  45  Oh.  Div.  261 1 
Aintworth  v.  WOdimg,  74  L.  T.  Bap.  198  ;  (1896)  1 

Ch.  673. 

It  is  within  the  general  authority  of  ooonsel  to 
agree  to  refer  an  aoticm;  that  is  not  a  matter 
ocdlateral  to  the  action : 

Ktmff-v.2>0l6flr,8TBDnt.486i  12  B.  8.688; 
FavitU  V.  M€ut9m  OfftuiMw  Aailwav  Oo«ipas|r, 

8Ezob.844; 
Bmith  V.  ZVmv,  7  C.  B.  7S7. 

np<m  tiie  question  whether  a  compromise  entered 
into  try  counsel  is  binding  upon  his  client,  it 
makes  no  difference  whether  the  order  made  by 
oonarat  is  a  final  order  or  an  int^ocutory  order. 
The  only  difference  is  one  of  procedure.  If  a 
proper  case  ia  made  out  for  setting  aside  the 
compromise,  if  the  order  is  interlocutory  it  can 
as  a  rule  be  set  aside  upon  motion,  hut,  if  it  is 
final,  an  action  to  set  it  aside  must  as  a  rule  be 
brought : 

Aintworth  v.  Wilding,  74  L.  T.Bap.193;  (1896) 

1  Ch.  673 ; 
Jfullint  V.  SowM,  11  Ch.  Div.  763. 

That  distinction,  therefore,  has  no  application  to 
the  question  in  the  present  case.  This  was  not 
an  interlocutorr  order  at  ail,  for  it  finally  di^NMed 
of  the  action,  uie  record  beix^  withdrawn. 

Sir  E.  Clarke,  E.O.  and  R.  J.  Drake  for  the 
respondent — The  decision  of  the  Lord  Ohief 
Justice  was  right  The  facte  upon  which  his 
demsion  was  based  are  stated  in  nis  judgment 
Tl^  was  an  interlocutory  order  for  liie  rraerenoe 
of  the  action  to  arbitration,  and  the  application  to 
set  it  aside  was  made  before  the  order  was  drawn 
np.  If  this  order  was  agreed  to  under  a  mistake 
or  misapprehension,  then  it  could  be  set  aiide  as 
not  being  binding  upcm  the  client : 

Lmvit't  V.  Lmrit,  68  L.  T.  Bap.  84 ;  45  Ch.  INv.  281. 

We  cannot,  however,  say  that  there  was  in  the 
present  case  a  mistitke  of  that  kind.  In  tact^ 
counsel  for  the  plaintiff  ought  not,  in  t^e  oircum- 
stances,  to  have  gone  into  we  private  room  of  the 
Lord  Chief  Justice  at  all,  oonsideriug  what  his 
instructions  were  as  to  not  agreeing  to  a  reference 
without  a  statement  being  made  in  ooart  as  to  the 
imputations  upon  the  plaintifl.  It  is  admitted 
that  the  court  has  jurisdiction  to  set  aside  an 
order  made  by  consent  under  a  compromise,  if  it 
ia  an  interiocutoiy  order  and  has  been  agreed  to 
nnder  a  nuatake  aa  to  its  affect  or  icope,  or  as  to 
the  acquiescence  of  the  dient  in  the  oraer.  Tet  it 
is  contended  that,  if  counsel  wrongly  and  con- 
trary to  hisinstruotionaagrdeatoan  mterloontray 
ordw,  the  ooart  has  no  auch  jurisdiction.  That 
would  be  an  extrat^rdinary  position,  and  the  con- 
tention cannot  be  right  The  case  of  Wright  v. 
8ore$bv  (2  Cr.  &  H.  671;  39  B.  B.  876)  is  really 
an  anthority  in  favour  of  the  respondent  The 
court  there  refused  to  interfere  un^r  tbe  special 
ciroumstaaoea  of  that  cafe,  because  the  defendant 
must  be  taken  to  have  acquiesced  in  the  order,  and 
the  other  party  would  be  prejudiced  if  the  order 
were  set  aside.  The  court  did  not  say  that  it  bad 
no  x>ower  to  interfere.  In  this  case  the  plaintiff  did 
not  acqniesce  in  the  order  whioh  was/s^rmd  to.  t 
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and  the  defendant  will  not  be  prejudiced  if  the 
order  is  set  aside  and  the  action  at  onoe  restored 
for  trial.  A  client  can  limit  the  authority  of  his 
ooonseL  In  8traut$  t.  FrancU  (14  L.  T.  Bep.  326 ; 
L.  Bep.  1  Q.  B.  379)  Shee,  J.  said :  *'  I  folly 
omonr  in  wlut  I  undsntwod  my  leamsd  forothan 
to  hold,  that,  although  a  oounael  has  this  general 
authority,  it  is  yet  not  an  authority  iriiioh  cannot 
be  limited."  In  this  case  the  anthority  of  counsel 
was  limited  bj  the  plaintiff.  When  a  olimt 
e^nessljr  authorises  his  counsel  to  compromise 
on  certain  terms,  that  is  an  exclusion  of  any 
general  authority  to  agree  to  any  other  terms, 
and  limits  counsers  authority  to  the  tenae 
expressly  authorised.  The  authorities  show  that 
an  arrangement  come  to  can  be  set  aside  before 
the  order  is  drawn  up,  which  is  the  completion  of 
the  agreement  between  the  parties : 

Eolt  T.  Jettt,  8  Ch.  Dir.  177 ; 

Bichman  r.  Bn-ffM,  78  L.  T.  B«p.  328 ;  (1890)  2 

Ch.  638 ; 

Aintworth  t.  ITttdtn;,  74  L.  T.  Sep.  198 ;  (1896)  1 
Cb.  673; 

WHding  r.  Bandtnon,  77  L.  T.  Bsp.  57 ;  (1897)  2 
Ch.534. 

At  any  rate,  tiie  court  has  a  larger  power  to  set 
aside  an  agreement  to  refer  an  action.  Special 
considerationB  apply  to  such  an  agreement.  It 
has  been  held  that  an  agreement,  indorsed  on  the 
briefe  of  oounael,  to  renr  an  aoticm  is  a  snbmis- 
sion  to  arMtration  within  seet.  1  ot  tin  Arlntra- 
tion  Act  1889 :  (Aitken  t.  BatekOoTy  68  L.  T.  Bep. 
530).  Under  that  seotacoi  a  snhmisaion  can  Be 
zeroked  by  leave  of  the  court  or  a  judge,  and  in 
the  present  case  the  Lord  Chief  Jnsfioe^  who  was 
cogniannt  of  all  the  circumstances  of  the  case,  has 
thought  it  right  to  permit  this  submission  to  be 
xttToked  upon  the  snffidait  ground  that  it  was 
agreed  to  py  oonnael  who  had  no  right  to  agree  to 
it. 

Craig  in  reply.— The  court  will  only  eat  aside 
a  enbmiseion  to  arlutration  upon  the  aame  grounds 
and  principles  as  it  will  set  ande  oQier  i^ree- 
mants. 

Collins,  U.B. — This  is  an  appeal  from  the 
dedsion  of  the  Lord  Chief  Justice,  by  which  he 
lelieTed  the  plaintiff  from  an  agreement  made  by 
her  counsel  to  refer  the  action  to  an  arbitrator, 
and  restored  the  case  to  the  list  for  trial.  This 
appeal  is  now  brought  by  the  defendant,  who 
insists  upon  the  compromise  by  which  it  was 
agreed  that  the  case  should  be  referred.  The 
question  is  whether  the  appellant  is  entitled  to 
insist  upon  the  terms  of  the  compromise  made  at 
tiie  trial,  and  to  have  the  action  referred  to  an 
arbitrator.  Counsel  for  the  plaintiff  admits  that, 
in  making  this  compromise,  he  acted  contrazy  to 
the  instructions  of  bis  client.  He  has  taken  upon 
himself  the  fuU  responubility.  There  was  no 
kind  of  mistake  upon  his  part,  and  he  admits 
that  in  fact  there  was  a  limitation  placed  by  his 
client  upon  his  authority,  and  that  notwithsnuid* 
ing  that  limitation  be  made  this  compromise, 
wmch  was  outside  of  and  contrary  to  his  autho- 
rity. The  question  before  us  is,  whether  the 
defendant  is  ncTcrthelesB  entitied  to  insist  upon 
the  compromise  being  carried  out.  Nearly  aU 
the  authorities  were  discussed  before  the  Lord 
Chief  Justice,  and  he  has  formulated  the  principles 
which  are  to  be  derived  from  those  authorities. 
I  have  read  hia  ju^ment^  and  up  to  a  certain 
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point  can  see  notiiing  in  it  which  I  could  wish  to 
qualify  or  impugn.  He  has  stated  with  admir- 
able oleamess  tM  result  of  those  anthoriiiea.  He- 
says  :  "  I  think  it  is  now  dearly  established  that 
oounael  appearing  for  a  party  in  an  aotion  ia  belA- 
ottt  as  having  authority,  and  baa  fnU  anthority, 
as  to  all  matters  which  relate  to  the  oondoct  of 
the  action  and  ita  settlement;  and  further  that^ 
notwithstanding  a  limit  may  have  been  placed  oa 
the  authority  of  counsel,  the  party  for  whom  he 
appears  is  bound  by  such  eettlement  unlras  the 
fact  that  the  oonnad'a  apparent  authority  has- 
been  limited  was  communicated  to  the  other 
side  " ;  and  the  authorities  to  wbichl  he  refere 
fully  support  that  proposition.  Therefore  counsel 
for  the  plaintiff  had  prima  facia  full  anthority  to 
agree  to  refer  the  action,  and  to  agree  to  a  raer- 
ence  dther  with  or  without  a  statement  being 
made  as  to  the  imputations  upon  the  plaintiff^a 
character.  For  the  proposition  that  the  right  to 
agree  to  a  reference  of  the  action  is  within  the 
ambit  <rf  coonael'a  authority,  either  with  or 
without  a  withdrawal  of  imputations,  there  i» 
ample  anthndty.  There  are  dear  ant^oritiea  to* 
thai  effect.  Aa  inddent  to  the  pontion  of  solid- 
tor  in  an  aotion,  there  is  a  right  to  a^^we  to  r^er 
the  action.  That  was  deddea  in  Smith  v.  Trtmp' 
(7  C.  B.  757),  where  it  was  held  that  the  attorney 
on  the  record  has  anthoritnr  to  consent  to  a 
reference  on  behalf  of  hia  client.  In  ihat  ouae, 
during  the  argument  (p.  762),  counsel  siud :  "  The 
point  was  raised  in  FavieU  v.  Eaatem  CoutUiu 
MaUioay  Company  (2  Ezoh.  344),"  and  Creaswell* 
J.  said:  "  Ajid  dedded  against  you.  Piatt,  B. 
there  says:  'I  think  that  an  attorney,  who  has 
been  duly  authorised  to  appear  for  a  htigant,  haa 
inddentaJly  authority  to  conduct  the  oauae,  and 
to  refer  it.  If  .he  does  wrong,  he  may  be  reapon- 
mble  to  his  client ;  but  his  cUent  is  bound.'  It 
was  there  held,  although  the  defendant  made  an 
affidavit  that  he  never  oonsanted,  at  authorised 
his  attorney  to  consent,  to  a  relareiioe,  and  that 
ha  never  attended  bef  (we  the  arUtntor,  hat  i««>> 
tested  aoainst  the  proceedings  before  tiie  award 
was  made,  the  defendant  was  bound  by  the  award 
made  by  the  arbitrator.  And  I  think  that  the 
same  nue  must  wply  to  the  anthority  of  oonnaeL 
Further,  it  has  D©en  dedded  that  the  right  to 
compromise  an  action  for  malicious  proaeontaoD 
upon  the  withdrawal  of  all  imputationa  and  pay- 
ment of  an  agreed  sum  for  damages,  was  withm 
the  anthority  of  counsel,  and  was  binding  on  the 
defendant :  MaUhetoe  v.  Muntter  (57  L.  T.  Rep. 
922 ;  20  Q.  B.  Div.  141).  The  headnote  to  that 
case  is  as  follows :  "  On  the  trial  <^  an  action  for 
malicious  prosecution  the  defendant's  counsel,  in 
the  absence  of  the  defendant  and  without  his 
express  authority,  assented  to  a  verdict  for  the 
pluntilf  for  3501.  with  coats,  upon  the  undor- 
standing  that  all  imputationa  against  tiia  plaintiff 
were  wiuidrawn.  Held,  tiiat  tma  aa<«tlament  waa 
a  matter  which  waa  within  the  ^warent  geoaral 
authority  of  counsel,  and  waa  landing  on  Hbe 
defendant."  Therefore  there  are  two  points  aa 
to  which  a  oontroversy  might  othnwiae  have  been 
raised  as  to  whether  tiiey  were  within  the 
apparent  general  anthority  of  conned,  which,  ia 
limited,  as  was  said  by  the  Lord  Chief  Justice,  to 
"matters  which  relate  to  the  conduct  of  the 
action,"  which  are  settied  by  authori^ ;  that  con- 
senting to  a  reference,  and  the  withdrawal  of 
imputation^  are  within  the  general  anthority  ct 
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<x)im88l.  That  heang  bo,  what  is  the  effect  of  a 
limit  being  placed  upon  the  authority  of  connsel 
when  that  limit  is  not  commnnicated  to  the 
•other  party?  That  Terr  point  is  dealt  with  in 
Siravat  r.  FraneU  (14  L.  T.  Rep.  326  ;  L.  Rep.  1 
B.  379).  where  Blackbam,  J.  said :  "  All  we 
decide  is,  that  when  a  coanBel,  acting  within  his 
■apparent  authority,  consents  to  withdraw  a  jaror, 
the  otlw  ude,  acting  fairly,  may  safely  rely  on 
the  compromise  bung  binding ;  and  that,  in  or^ 
to  inTaudate  the  arrangemmit,  not  only  mnst  it 
be  shown  that  the  oonnael's  authority  was  limited* 
hut  Oat  the  limitation  was  known  to  the  othw 
aide  at  the  time.**  I  need  not  refer  to  the  other 
■oaaes  which  affirm  that  role.  In  the  present  case 
the  limitation  of  the  authority  of  the  plaintiffs 
-oonneel  was  not  oommnnicated  to  the  other  side, 
■and  the  compromise  was  agreed  to  that  the  action 
ahoold  be  referred  without  the  defendant's  connsel 
knowing  that  the  authority  of  the  plainUfPs 
counsel  was  in  any  way  limited.  It  now  appears 
that  the  general  authority  of  the  plaintiffs  counsel 
■was  limited,  as  Sir  E.  Clarke  states,  by  the  terms 
■of  the  express  authority  to  consent  to  a  reference 
apon  terms  which  involved  t^e  withdrawal  of  all 
imputations.  If  there  was,  in  those  circumstances, 
in  fact  any  limitation  of  Sir  E.  Clarke's  authority, 
it  was  secret  and  was  not  lowwn  to  the  other  side. 
In  these  orcnmstanoee  it  'seems  to  me  that  the 
oases  have  established  beyond  all  question  that 
the  oompromise  agreed  upon  cannot  be  undone. 
It  is  conceded  that  there  was  no  mistake  or  ittad< 
vertenoe  on  tiie  part  of  counsel  in  agreeing  to  this 
•compromise.  Therefore  it  seems  to  me  that, 
whatever  right  there  may  be  to  rely  upon  a 
mistake,  even  when  ihe  mistate  is  on  one  side 
•only,  in  order  to  set  aude  a  compromise,  there 
can  be  no  such  right  in  the  present  case  because 
there  was  no  mistake  of  any  kind.  It  appears 
strange,  therefore,  that  the  Lord  Chief  Justice 
should  have  decided  this  case  in  the  way  in  which 
he  did  decide  it,  because  all  the  cases  which  he 
cited  lead  to  the  position  which  is  thus  stated  in 
his  judgment:  "If,  therefore,  the  arrangement 
come  to  by  Sir  Edward  Clarke  had  been  a  final 
settlement  of  the  action,  I  am  of  opinion  that  it 
would  be  Innding  upon  the  plaintift,  even  as- 
«iunin^  that  she  had  Umitea  Sir  E.  Clarke's 
anthontiy  at  the  time  when  he  entered  into  the 
arraignment.'*  He  came,  however,  to  the  oon- 
•cdosicm  that  this  was  not  a  final  settlement,  but 
only  an  interlocutory  order,  and  that  a  difEemat 
«et  of  principles  was  therefore  applicable,  and 
that  the  settlement  could  be  undone  upon  difler^t 
grounds  from  those  which  are  ^iplicable  in  the 
case  of  a  final  order.  There  is  not,  however,  any 
anthority  whatever  that  different  pxinciples  are 
applicable  for  the  purpose  of  setUng  ande  an 
interlocutory  order  than  for  setting  aside  a  final 
order.  The  only  dlfEerenoe  is  that  an  interlocutory 
order  may  be  set  aside  by  another  interlocutory 
order  of  the  court,  whereas  a  final  order  can 
cenerully  only  be  set  aside  by  bringing  an  action 
TOr  the  purpose;  but  the  principles  governing  the 
«ghi  to  have  mther  kind  of  order  set  aside  are 
tlw  same.  In  this  case  there  was  no  mistake  d 
any  kind,  and  t^er^re  there  was  no  jnrisdictiim 
to  undo  the  compromise  whether  the  order  was  a 
final  or  an  interiocntor;  order,  and  it  seems  to 
me  that  the  distinction  drawn  by  the  Lord  Chief 
Justice  was  utA  based  uptm  any  sound  foundation. 
Jm  mj  opinion,  therefore,  the  aeoision  of  the  Lord 
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Chief  Justice  was  wrong,  because  it  was  not  based 
upon  the  principles  which  he  correctly  stated  to 
be  applicable  in  the  case  of  a  final  order  or 
judgment.    This   appeal   mnst,  therefore,  be 

allowed^ 

RouEB,  L.J. — I  am  of  the  same  opinion.  It 
could  not  be,  and  has  not  been,  disputed  that  the 
power  to  make  such  a  compromise  as  was  made  in 
this  case  was  within  the  general  authority  of 
counsel.  But  it  is  said  t^t  in  this  case  the 
authority  of  connsel  was  expressly  limited  by  the 
clianl^  uid  that  the  limited  authority  did  not 
allow  him  to  make  the  compromise  in  question. 
I  am  not  satisfied  that  in  fact  counsel's  authority 
was  limited,  but,  assuming  that  his  authority  was 
limited  and  that  the  limitation  prevented  him 
from  making  the  compromise  which  was  made, 
yet  it  la  clear  that  it  was  not  known  to  the 
other  side  that  his  authority  was  limited  in  any 
way.  It  is  clear  that,  in  those  circumstances, 
the  compromise  is  binding  upon  the  client  unless 
it  can  be  departed  from  upon  some  general  prin- 
ciples. There  are  some  general  grounds  upon 
which  the  client  can  get  such  a  compromise  set 
aside,  for  instance,  a  mistake  or  misunderstanding 
on  the  part  of  connsel.  But  it  is  clear  that  the 
compromise  cannot  be  set  aside  except  upon  some 
definite  and  substantial  ground.  1  have  been 
unable  to  see  the  predse  ^oond  upon  which  it 
ia  said  tiiat  this  compromise  ought  to  be  set 
ande.  There  was  no  mistake  or  mieapprehenmon 
on  the  part  ci  connsel,  and  connsel  hsiid  not  for- 

gottm  the  limitation  which  had  been  placed  upon 
is  authority.  The  case  really  comes  to  this,  tnat 
counsel  made  a  compromise  which  at  the  time  he 
thought  beneficial  for  his  client,  and  that  he 
subsequently  found  out  that  his  client  objected  to 
that  compromise,  and  then  reeretted  that  he  had 
made  it.  That  does  not  enable  the  client  to  come 
to  the  court  and  ask  it  to  set  aside  the  compromise 
which  was  come  to,  if  the  other  side  insist  that  it 
shall  be  carried  out.  There  is  really  no  other  ground 
which  I  can  see  in  this  case.  I  cannot  see  that 
the  fact  that  the  order  agreed  to  was  an  inter- 
locutory order  and  not  a  final  order  makes  any 
difference.  There  is  no  difference,  for  the  purpose 
of  a  compromise  of  an  action,  between  an  inter- 
locutory and  a  final  order  except  in  this  respect, 
that,  if  there  is  a  proper  ground  for  setting  aside 
the  compromise  and  the  order,  it  is  easier  to  do  so 
in  the  case  of  an  interlocutory  order  than  in  the 
case  of  a  final  order.  When  a  compromise  has 
resulted  in  a  final  order,  the  compromise  thereby 
effected  cannot  as  a  rule  be  set  aside  except  bj^ 
another  action  brought  for  the  purpose;  but,  if 
the  compromise  has  resulted  in  an  mterlocutory 
order,  it  can  as  a  rule  be  set  aside  upon  motion 
without  bringing  another  action.  But  even  in  the 
case  of  an  interlocutory  order,  if  there  is  any 
conftict  of  fitct,  the  court  might  say  that  an 
application  to  set  it  aside  must  be  made  by  action 
and  not  by  motion.  If  there  would  be  no  ground 
for  setting  aside  a  compromise  if  it  had  resulted 
in  a  final  order,  there  is  no  ground  for  setting  it 
aside  alUiongh  it  has  resulted  in  an  interlooutoiy 
order  only.  It  seems  to  me,  therefore,  that  the 
upcm  which  the  Lord  Chief  Justice 
based  his  judgment  cannot  be  supported.  This 
compromise  was  made  by  an  inter^utory  order 
at  the  trial  of  the  action,  and  was  so  far  acted 
nptm  fdiat  it  can  be  set  aside  onhr  npcm  one  of  the 
definite  and  substantial  gronnas  which  are  wdU 
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known  to  tbe  courts.  I  agree,  therefore,  that  the 
deciaion  o(  the  Lord  Chief  Justice  wai  wrong,  and 
that  this  appeal  mast  be  alloired. 

Mathew.  LJ. — I  am  of  the  same  opinion, 
The  Lord  Chief  Jaatice  gave  tbe  groand  of  his 
decision  as  follows  :  "  fiat  holding,  as  I  do,  that 
this  was  an  iaterlocatorr  order,  that  it  was  in 
fact  made  wltboat  the  plfuntifTB  authority,  and 
that  she  took  steps  to  set  aside  the  arrangements 
before  tbe  order  was  drawn  op,  I  am  of  opinion 
that  I  must  reverse  theordsr  and  restore  theoase 
to  the  jniy  list."  I  am  unable  to  oonoar  in  the 
oonolonon  tiiat  the  fiwt  that  the  oompromiM  mm 
made  without  tbe  plaintiffs  anthorityis  dedsiva 
of  tiie  matter,  I  agree  that,  with  reference  to  the 
compromise  ot  an  action,  the  ooart  has  jurisdic- 
tion to  set  it  aside  where  there  has  been  a 
mistake,  but  there  is  no  authority  to  show  that  the 
eonrt  will  intwfere  except  whwa  there  has  been 
a  mistake  or  in  analogous  oases.  In  the  present 
case  it  is  c<mceded  that  there  was  not  any 
mistake,  and  it  is  admitted  that  tbe  limitation  of 
the  authority  of  plaintiff's  counsel  was  not  for- 
gotten by  him.  fie  bad  no  personal  commtmioa- 
tion  with  his  client,  but  his  ollent  signed  the  docu- 
ment  which  has  been  read.  I  am  not  aatiified, 
looking  at  that  document,  that  there  was  really 
any  limitation  of  the  authority  of  counsel.  There 
is  nothing  to  show  that  counsel  was  bound  not  to 
eKercise  his  unfettered  judgment  as  to  that  which 
he  might  think  best  for  hia  client.  Aasnmin^, 
howBTier,  that  oounset'a  anthcni^  was  Umited,  is 
time  anjr  ground  npon  which  Uoaoompromiseoan 
be  set  aude  F  It  ia  clear  that  oomuel  retained  in 
an  action  has  a  general  authority  to  compromise. 
The  law  npon  that  point  baa  been  fully  and  accu- 
rately stated  by  uie  Lord  Chief  Justice.  The 
limitation  of  theantiiority  of  .plaintiff's  ooanse], 
if  there  any,  was  not  known  to  the  other  side. 
Looking  at  the  cases  which  hare  been  referred  to, 
it  seems  to  me  that  there  is  no  distinction  in 
principle  between  cases  in  which  a  final  order  has 
been  agreed  to  and  cases  in  which  an  interlocutory 
order  lias  been  agreed  to.  Either  will  be  set 
aside  if  there  has  been  a  mistake,  though  as  a 
general  rule  tbe  application  to  set  aside  a  final 
order  must  be  by  action  and  not  summanly  by 
motion.  What  poesihle  ^pmind  is  there  for 
asking  the  court  totreat  astnTalid  the  agreement 
which  was  come  to  in  this  ease  P  There  is  no 
principle  d  law  upon  which  the  contention  can  be 
founded.  There  is  no  analoer  between  that 
which  happened  in  this  case  hoa  aooh  a  mistake 
as  ^res  ground  for  setting  aside  a  compromise. 
I  am  unable  to  agree  with  the  decision  of  the 
Lord  Chief  Justice  that  this  order  should  be  set 
aside  because  it  is  an  interlocutory  order  and  was 
consented  to  by  counsel  without  the  authority  of 

App^alhwed. 

Solicitors  for  tbe  appellant,  Letoit  and  Leioit. 
Solicitor  for  the  lespondent,  W.  S.  Jamieton, 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 

Monday,  March  3. 

(Before  Lord  Alteabtone,  C.J.,  Dabuvo 
and  Cha-nnbix,  JJ.) 

UoHK  V.  Arnold,  (a) 
Landlord  and  tmaiU — Meant  of  e$cape  from  fir^ 
Divition  of  eo$t  between  owner  and  occupier— 
CovenanU  i%  tetu^FaeUHry  and  Worltthaa  Act 
1891  (54  AS&7ust.e.  75). «.  7  (2). 

A$  leeaor  of'a  faeion  Ae  plaini^  had  &«ea 
required  by  the  London  Cotmtj/  OtmneU,  under 
eeet  7  (2)  of  the  Factory  and  Workehap  AellSSlt 
to  provide  means  of  eeeape  from  jSrs,  whiA  he 
did  at  a  eoet  of  3m.  17s.  M. 
The  leaMe  contained  the  following  eovenatU  hy  Qtt 
leeeee,  the  tenant :  That  he  xoould  "from  tiiM 
time  and  at  aU  iimea  during  the  eaid  term  pay 
and  diaeharge  aU  ratet,  taxee,  chargee,  a««en< 
menU,  and  outgoinge  whatMoever,  whether 
Parliamentary,  parochial,  local,  or  of  any 
other  deaeription,  which  now  are  or  may  be  it 
any  ftme  aeeeesed,  charged,  or  impoua  upon 
the  demieed  premises  or  the  landlord  or  the 
occupier  in  respect  .thereof  {the  landlord^e  pro- 
perty iaae  only  eMsepted)." 
Held,  Giai  loAotnwr  might  he  the  true  eofulradiM 
of  the  cownaal,  the  Couniy  Court  jud^s  hed 
juriediction,  under  sec/.  7  (2),  to  apportion  the 
etepense  of  providing  mean*  of  eacape  bettote* 
the  leator  and  leasee  in  atteh  ^proportion  ea 
appeared  to  him  "just  and  equitable  under  aU 
the  circumatancee  of  the  eaae* 
Semble.  that  ^  by  the  terma  of  the  lease  tksta 
expenses  under  see/.  7  (2)  were  eatpresaly  ta 
terms  provided  for,  U  toould  not  he  "just  and 
equitable  "  to  make  any  order  not  m  oeoonlaaM 
with  such  easpress  contract. 
These  were  cross  appeals  from  the  dednm  of 
His  Honour  Judge  Edge  utting  at  the  Clerim- 
well  County  Court. 

All  the  material  facts  were  set  out  1^  tte 
learned  County  Court  judge  in  his  judgment 
which  was  as  follows : 

His  Honodb. — The  pl^tiff  is  the  ststatoi?  owubi 
within  the  Factory  and  Workshop  Act  1891,  ot^Uebmj 
in  HfJloway-road,  Isliii|rt<»i|  and  tbe  defendent  ii  tiM 
oooopier  viulet  a  lease,  dated  tbe  18th  Not.  1897,  for  s 
term  ci  foorteen  yean  from  the  27f^  Deo.  18M  deter- 
minable at  his  option  at  the  end  (rf  seTsa  yesraataHst 
of  SOOL  per  sminaL  As  owusr  of  tiH  faatmy  ika  pUis- 
tiff  has  been  required  by  tbe  London  Conn^  Co«wfl» 
under  seot.  7,  snb-seot.  2,  of  tbe  abore-named  Ae^  to 
ptoride  means  of  esoape  ttom  fite,  which  he  has  done  si 
a  OMt  of  8681.  17f.  Od.,  and  this  action  is  bron^  to 
reoorra  that  ram  from  the  defendant  under  a  oonnsDt 
in  the  lease  on  bis  part  "from  time  to  time  aDiateB 
times  dnring  the  satd^term  to  pay  and  diseharge  sUntN 
taxes  ohatgee,  asseesments,  ai^  ootBoiBge  whstsoew 
whe^er  Picliantentary,  paroeUal,  looal,  or  of  aof  otbtr 
dssoiiplioiit  whieh  now  «n  <n  msr  at  eny  tisie  be 
assessed,  ohsrged,  imposed  upon  tbe  demieed  preouM^ 
or  tile  Isndlord  or  the  ooonpisr  in  reepeot  tliereof  (tte 
landlord's  property  tax  only  excepted),"  It  is  olesr, 
however,  that  no  part  of  tiie  ooTenant  refers  to  money 
•ipended  by  tbe  landlord  in  oarxTlng  <»it  works  of  thii 
nature,  imless  llw  use  of  tiw  word  "  oolgdncs'*  brisge 
sooh  an  expenditure  within  it  I  confess  that  IhaTS  tfce 

(«)  BeporteS  by  W.  si  B.  HssKKT,  lei.,  BMiUt^eiTsw. 
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gtmimt  diSoDltj  in  Mriac  that  ft  *■  liaUILty,"  to  om 
^  woidi  <tf  tb*  hU  Locd  Obiaf  JiutlM  in  Arding  t. 
XflMUMje  Printiiitg  and  PubHahing  Company  (79  L,  T. 
Hap.  420,  622),  "  of  mo  ezoq>1donal  m  ntton  "  b  mi  "  oat< 
going,"  within  the  maaning  of  ntoh  •  oormant.  If  I 
maj  M7  jK>,  I  tmpmUoUj  ftgiM  with  tha  Lord  Chief 
Jostioe  that  laoh  »  oorenant  tftkenae*  whole  li  intended 
to  de»l  with  nooxreot  pkymenta,  ud  not  with  the 
o^ltal  mmi  expended  in  itraotoral  kltentioni  or 
•ddiiioM.  I  am  qoit*  Hue  enoh  »  liabilitj  wm  nerer 
istnded  hj  either  pwfy  to  toeee  to  be  bone  bj  the 
difaidKBt.  I  am  aware  of  the  diotam  of  Smitii,  L  J.  in 
llw  abOTCOaae  OB  appeal,  bnt  u  lie  ezprewly  doee  not 
deelde  the  punt,  bnt  merely  nyi  "the  anthoritiea 
wm  etraiff  to  ihow  "  the  expendifore  wonld  bare  been 
•n  "oatff^g"  within  the  ueaninar  of  the  fitit  oore- 
nant, I  feel  myeeU  at  liberty  to  adopt  the  new  of  the 
Lord  Chief  Jnetioe,  fortided  at  it  i»  by  the  opinion  of 
Hathew,  J.  in  HM  t.  Bdwarda  (C  ft  £.  461 ;  1  Timee 
L.fi«p.  S58)<vbmtbewofd"ontgoingi"  waa  Biadis 
the  ooranant)  and  the  reoent  naae  of  fWl^er  t.  Arding 
(81  L.  T.  B«p.  467)  (where  the  oorenant  extended  to 
impoeitioiu,  Ao.,  oharged  cm  the  landlord  in  reipeot  of 
the  premiees),  and  to  hold  that  the  defendant  le  not 
liable  for  ihia  exo^tional  expenditure  nnder  the  termi 
of  hie  leaae.  I  hare  oome  to  thie  oondnaion  on  the 
oonatmotloo  of  the  oorenant  altMie,  aa  eridenoinf  the 
intention  of  the  partiae,  bat  it  waa  farther  anbmitted  <»t 
tbo  part  oe  the  dafandaat  tliai  anafa  a  UaUU^  aa  that 
DOW  aoofffat  to  b«  onfocoad  waa  pwpoaad  to  ba  Impoaed 
oa  the  defendant  and  vaa  ob}e<ded  to  by  him,  and  the 
draft  of  the  defendant'a  leave,  aigned  by  the  raapeotiTe 
aolioitm  to  the  parttea,  waa  tendered  in  eridnioe  to 
prore  the  faot.  I  donbted  at  the  trial  if  anoh  eridenoe 
waa  admiaaible,  bnt  allowed  it  to  ba  pot  in  for  the 
pmrpoaea  of  argoment.  With  aome  haaitation  I  bare 
aome  to  the  ocmoloaion  that  the  aridenoa  ia  admiaaible, 
attharoa  the  ground  of  tb*  latontamUgoi^  of  the  wm 
"  oatgoiBgs,"  or  aa  abowlng  the  poaition  and  intentioi 
of  the  parttea  at  the  time  the  leaae  waa  ezeented.  Aa  la 
aaid  in  Smitt'a  Prinoiplea  Equity,  2od  edit,  i^.  207-8, 
**  Eqoi^  baa  reaorted  to  ectrinsio  endenoe  to  modify 
fte  meaning  of  general  worda  where  there  baa  been 
reaaon  to  anppoae  they  ware  not  inteadad  to  bear  their 
fall  and  n^oral  maantog";  {London  and  South- 
Wutwm  Baittaay  t.  BUu^mw,  28  L.  T.  Bep.  504 ; 
L-Bep.  4  H.L.  610-828;  TimMr  v.  a^mer,  42  L.  T.  Bep. 
495;  14  Ch.  Dir.  829;  and  aee  Ltgott  r.  Barrett,  48 
L.  T.  Bep.  641 ;  15  Ch.  Dir.  306).  On  reference  to  the 
draft  leaee,  therefore,  I  find  that  the  propoaed  oorenant 
.on  the  part  of  the  defendant  (inter  alia)  "  to  ezeonte  all 
Booh  worka  aa  are  or  may  nndei  or  in  parananoe  of  an 
Aet  or  Aota  of  Parliament  already  paaaed  or  hereafter 
to  ba  paaaad  ba  dizaeted  or  raqaind  bj  any  kwal  or 
poblio  anthorify  to  be  auonted  at  any  time  dnriag  the 
aaid  term  npon  or  in  raapeot  of  the  aaid  demiaed  pre- 
miiet,"  which  wonld  nndonbtadly  hare  iooladed  Uie 
work  done  by  the  plaintiff,  woe  atrnok  ont  by  the  dafen- 
dant'a  aolioitora,  and  anoh  striking  ont  waa  aaaented  to 
by  the  plaintiff's  acdioitora  ;  and  I  find  aa  a  faot  that  andi 
a  liability  waa  intended  by  both  partiea  to  be  ezolnded 
from  the  defandanfa  oorenanta.  Upon  both  gnnmda, 
ttunfora,  I  hold  the  daf andant  not  liable  for  the  whole 
o(  fha  a^anaaa  anad  for  by  the  plaintiff.  A.  qoeetion 
baa  been  raiaed,  bowerer,  aa  to  whether  the  defendant  ia 
liable  for  the  ooat  of  oaaing  in  the  lift,  which  ia  inside 
the  bmlding,  and  the  defendant  baa  paid  into  oonrt  a 
■am  of  money  anffioient  to  oorer  noh  ooata,  bat  at  the 
■ame  time  denyiiiB'  hia  liability  to  pay  it.  I  do  not  aee 
any  groond  for  aeparating  thia  azpenae  from  the  other 
•xpenaaa  inonrzad.  It  waa  an  expenae  inonrred  in 
praridbg  maaaa  at  aaoapa  fran  fire  1^  bindaring 
Ita  aaddan  aptead  tbroogfa  the  lift,  and  ihna  girlog  the 
oosQpanta  time  to  get  away,  and  I  tiiink  frnfiaa  part 
and  panel  of  the  general  expeoaaa  of  oarryiog  ont 
tbat  ol^eot  I  am  not  aware  of  any  other  groud  for 
barging  the  defendant    Uy  attention  waa  alao  oaUad 


to  the  fonrUi  of  the  defendant'a  oorenanta,  where  be 
agraaa  to  repair,  fto.,  tha_  demiaed  praniaaa — "  original 
atanwhnl  dafeeta  in  the  bnllding  of  the  ^emiaaa 
noeptad";  and  it  waa  oimtonded  that  tha  want  of 
meaoB  of  aaoapa  from  fire  waa  an  original  atmotaral 
defeot  Bnt  I  oannot  aooept  that  Tiew,  'aa  there  ia  no 
snggeation  of  a  defeot  inthebaOdingowdballding,  wbioh 
only  beoomea  anbjact  to  the  proririona  of  the  Aot  when 
more  than  for^  peraona  are  employed  in  it.  An  original 
atmctnral  defeot  oannot  depend  upon  the  number  of 
peratma  emidoyed  In  the  bnilding.  U  it  did,  then,  if 
for^  peraona  only  were  employed,  there  woi^  be  no 
defect ;  bnt  if  for^-one  were,  thne  wonld  be,  and  the 
bnilding  wonld  be  atmotarally  defeotire  or  otherwise  aa 
the  nambera  roae  abore  or  fell  to  for^  or  under. 
Under  the  whole  oironmatanoee  of  the  oaae,  therefore,  I 
oonolnde,  tbongh  with  o(nuidflrable  miagiring,  that  there 
ia  no  l^:al  liability  on  the  defendant  to  pay  these 
azpensea  or  any  part  of  them  to  the  plaintUf.  Bat  it 
aeemi  to  me  that  thoae  are  jnat  tha  oiroamatanoaa  oon- 
templatad  by  the  last  alanae  of  aeot  7,  anli-aeot  2,  at 
the  Aot,  where  the  owner  allogea  that  the  ooonpiex  of 
of  the  f  aotory  ought  to  bear  or  oontribnte  to  the  szpenaaa 
of  oomplyii^  with  the  requirement*  of  the  Aot — ».«., 
where  tiiere  ia  no  legal  liabUi^  npon  him  to  do  ao,  bat 
where  it  ia  "  jnat  and  eqoitable  andw  all  the  oiroamstaji  oes 
of  the  oaae"  that  be  ahonld  do  ao.  My  opinitm  ia  pat 
forward  with  mnoh  heiitatum,  howerer,  inaamnah  aa 
both  the  learned  oonnaal)  argned  thia  oaae  witii 
mnch  ability,  diaaantad  from  it,  ooaaidaring  that  the 
object  of  the  aeetion  was  merely  to  gire  &e  Connfy 
Court  inriadiotion  to  the  ezolositm  of  the  Saperior 
Conrta.  I  oannot  think  snob  waa  the  intention  of  the 
Legialatnre,  or  that  the  joriadiotion  of  the  Superior 
Conrta  oan  be  ooated  without  ezpress  worda  to  that 
efleot  Indeed,  Mr.  Cbester-Jonea  was  oompelled  prac- 
tioally  to  abandon  that  rlew  when  he  mbmitted  that,  in 
oaae  Oe  plaintUf  waa  not  aatitlad  to  raoorar  by  rirtna 
of  Ui  ooronant,  yet  I  hod  the  power  to  nder  the  dafen- 
dant  to  pay — in  other  worda,  I  had  power  to  impoae  a 
liability  on  the  defendant  wbo  otberwiae  waa  not  liable. 
If  thia  ia  a  oorreot  oonteatioo,  then  anrelj  there  must  be 
a  oorrelatira  power  to  modify  any  legal  Uatili^  on  the 
oooapier  where  the  landlord  haa  a  oorenant  In  hia  faroor. 
It  i^paara  to  me  the  Legialatnre  intended,  in  cases  where 
thia  ezcaptionalexpanditnre  waa  inonrred,  that  the  owner 
and  ooonpiar  ahoold  bear  the  ooat  of  it  aooording  to  tha 
benefit  aaoh  derirvd  from  it,  notwithatanding  any  agree- 
ment, not  Bpeciflo  in  ita  terms,  or  want  <^  agreement 
between  tbem.  Thia  riew  aeema  borne  ont  by  that 
portion  of  the  mme  eeoldon  which  empowera  the  owner 
to  take  such  stapa  ftn  proriding  inoh  maana  of  eaoap« 
aa  nuiy  be  neoeaaary,  "  notwithatanding  any  agreement 
with  tbo  ooonider."  Here  itaaema  olaar  tha  L^jalatnra 
intandad  to  modify  any  contract  between  the  ownn  and 
the  ooonpler  wbioh  would  interfere  with  the  work,  being 
carried  out  and,  aa  It  moat  hare  been  known  that 
tenanciea  ezlst  of  many  rarying  terma,  from  a  year  to 
twenty-one  yeara  and  opwuda,  it  aeema  raaaonabla 
to  aappoaa  that  the  latter  portion  of  the  elaoae 
waa  inaarted  in  order  that  thia  rery  exoeptional 
expenditure  ahonld  be  fairly  and  equitably  dirided 
between  the  owner  and  oooafdar,  notwlthatandfaig,  aa 
I  hare  aaid,  any  general  agremnant  between  them.  If 
this  was  not  intended,  then  an  occupier  at  a  rental,  say 
of  1001.  a  yeu  or  leas,  who  had  entered  into  a  general 
oorenant  to  pay  "  outgoings,"  mi^^t,  in  the  last  year  of 
his  term  be  wUed  upon  to  pay  500L  or  600E.  for 
atmctnral  additiou  of  which  the  owner  would  derire 
all  tha  benefit  I  oannot  think  this  waa  the  intention 
of  the  Lefl^alatnre.  If  it  waa,  then  It  appeara  to  me 
tha  loatoliwaa  of  tiw  aeetion  ia  wboUynaueoeaaary.  If 
tiw  owner  baa  tiie  ri^t,  by  oorenant,  to  be  reoouped 
the  expeuea  incurred  by  him  in  carrying  out  the  at^n- 
tory  oUigatton,  than  he  may  piooeed  by  aetitm  in  the 
ordinary  way.  If  be  haa  not  anoh  a  right  then  there  ia 
no  anforoeaUo  right  againnfe  llio  ooonptar  nnleia  thia 
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olMue  gins  Mm  BOOh  a  modiflsd  right  oa  the  s''onad 
(tf  what  is  "jast  and  eqnitaUe  noder  all  the  oiroam- 
stano0B  of  the  case."  It  moat  be  notei  the  right  is  an 
equitable  one,  and  it  would  be  oontru7  to  eqaitabla 
prinoqiles  if  it  was  ooe-eided  as  nggeated  by  Mr. 
CheatarJoDes*  argnm«Bt.  It  doea  not  appear  that  tlua 
point  wai  raised  in  Arding  r,  Eeonomie  Printing  and 
Publiahing  Company  (sup.),  and  it  was  not  raised 
befcve  me  on  the  first  hearing  of  this  ease,  bnt  it  was 
foroed  on  my  attention  by  the  neoeaaity,  ai  it  seemed 
to  me,  of  oonsidering  the  efleob  of  snb-seoL  2  of  aeob.  7 
•of  the  Aot,  under  which  these  proceedings  are  taken. 
"Thia  being  my  view,  I  prooeed  now  to  ooneider  what 
'  order  aboold  be  made  npon  the  defendant  for  the  pay- 
neat  whfdljr  or  in  part  of  the  expenaea  inoucnd  hj  the 
plaintiff  In  complying  with  the  reqnlremanti  of  the 
London  Connty  Cannoil.  Of  the  defendaat's  term  of 
foorbeen  years  there  are  ten  yat  to  run,  but  he  may 
determine  the  lease  in  three  years  if  he  is  so  disposed, 
'bat  that  wocld  ^e  by  his  own  aot.  In  my  opinion  it 
wonld  not  be  jast  and  eqnitable  for  him  to  pay  the  whole 
'Of  the  3681.  The  wor^  which  hare  been  oarried  ont 
will  be  permanent,  and  will,  if  kept  in  ivpair,  probably 
laat  for  the  life  of  the  baiUling  itaeU  and  certainly 
enhanoa  ita  valae.  No  direct  aridflnoe  vaa  given  me  <^ 
■the  age  of  the  bntlding,  but,  sesing  that  the  value  of 
•bnildingB  in  fair  condition  is  nsnsUy  pat  at  aboot 
twenty  years'  pnrobase,  I  tiiink,  having  regard  to  all 
the  oironmstanoes  of  the  case,  and  partioolarty  that  the 
ijefendaiit  may  at  his  option  have  the  ooonpation  ot 
them  for  ten  years  to  oome,  and  that  the  next  tawmt 
vmay  not  employ  more  than  forty  penactaa  on  the  pr«miaea, 
that  the  defendant  onght  to  bear  a  sabstantial  part  of 
the  sum  expended.  Hy  order,  therefore,  is  i^t  the 
defendant  do  pay  to  the  plaintiff  the  sun  of  2001.  and 
costs,  and  that  the  defendant's  oovenant  to  repair  oon- 
tained  in  clause  4  of  the  lease  be  oonstraed  to  extend 
to  the  alterations  and  additions  made  in  conformity  with 
the  atatnta  and  the  order  of  the  London  Connly  CoonoU 
in  poranatuM  of  it  As  I  nnderataad  that  boUt  partiea 
differ  from  my  view  o!  the  oaae  and  deaira  to  ti^  the 
■opinion  of  4h«  Divisional  Conrt,  I  give  leave,  if  leave 
is  neoeaaary,  to  each  to  appeal.  Stay  exeoation  for 
-twen^-one  days,  and,  if  appeal  entered,  antil  its 
Clearing. 

Both  the  plaintiff  and  defendant  appealed,  the 
former  on  the  grotmd  that  under  the  lease  the 
-defendant  waa  liable  for  the  whole  sam,  and  the 
latter  on  the  around  that  he  was  not  liable  under 
.sect.  7  (2)  of  the  Act  of  1891,  or  the  lease. 

C.  A.  Russell,  K.G.  (Bonner  with  him)  for  the 
defendant. — The  question  raised  here  as  to  sect.  7 
of  the  Factory  and  Workshop  Act  1891  is  whether, 
although  on  the  true  construction  of  the  covenant 
in  the  lease,  there  is  no  liability  upon  the  tenant, 
;et  under  that  section  the  County  Court  judge 
can  compel  him  to  pay  a  part  of  the  expenses 
iocun'ed  under  that  section.  "  Onght,"  I  submit, 
means  "  legally  onght."  The  covenant  does  not 
include  expenditure  the  landlord  under  the 
Faetbi^  Acts,  bnt  is  limited  to  cases  where  the 
autlKWity  has  imposed  ohai|^  <ui  the  premises 
or  the  landlord  that  which  nltimatelj  is  a  liability 
to  pay  a  sum  ot  mon^.  That  is  not  tine  case 
here.  [Lord  Altbbstone,  O.J. — Ton  rneim  that 
it  does  not  include  a  liabili^  to  indemnify  the 
landlord  against  a  duty.J  That  is  so,  for  the 
ultimate  result  here  is  not  a  liabiUfy  to  pay  any 
sum  of  money.   He  referred  to 

Foulger  t.  Arding,  84  L.  T.  Bap.  467;  (1901)  8 
K.  B.  151. 

The  section  of  the  Factory  Act  deals  with  two 
lialnlities — ^namely,  to  bear  or  to  oontiibnte  to 
the  espenses.  WniBre  the  oovenuit  is  like  theone 
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in  Arding  v.  Eeonomie  Printing  and  PublMin; 
Company  (79  L.  T.  Rep.  420,  622)  then  it  can  be 
considered  how  much  should  be  contribnted,  but 
here  the  County  Conrt  judge  has  added  a  new 
contract  to  the  one  made  between  the  parties. 
[Lord  Alvbrstone.  G.J.— Would  not  the  County 
Court  jadfre  have  had  jurisdiction  where  more 
was  done  than  was  necessary,  or  where  there  was 
a  large  structural  alteration  and  only  a  short 
term  of  the  tenant  to  run  ?  Channell,  J.— Has 
not  the  Act  put  the  liability  on  the  parties  in 
such  proportion  as  the  Connty  Gonrt  judge  shall 
think  equitable  r*]   I  submit,  no.  "Bn  leramd  to 

Arding  v.  Economic  Printing  Company  (mp.). 
It  is  only  where  a  legal  liability  on  the  part  of 
the  tenant  exists  that  an  order  can  be  mside.  If 
that  were  not  so,  if  the  owner  sued  in  the  Higb 
Ooart,  no  order  could  be  made,  as  it  can  only  be 
made  in  the  Connty  Court. 

VicleenM,  K.C.  [Cheater-Jonet  with  him)  for  the 
plaintiff. — [He  was  not  called  upon  as  to  the 
question  of  equitable  jurisdiction  under  the 
factory  Act.]  With  regard  to  the  covenant, 
Foulger  v,  Arding  (sup.)  doea  not  affect  this  esse 
at  aU.  The  words  are :  Chaises  and  outgoima 
in  reapeot  ot  the  premises  or  the  landlord  in 
respeot  tiiereoL  "Oat^oinge"  ie  the  carduul 
word.  Arding  r,  Seonomie  Printing  Compavf 
{sup.)  is  in  my  favour,  and  we  ate  within  tlu 
judgment  of  Smith,  L.J.  in  that  case.  These 
expenses  were  an  obligation  cast  upon  the  land- 
lord, and  therefore  the  tenant  was  liable  under 
this  covenant  to  pay  the  whole  'of  these  eqieaeai. 
He  referred  to 

Smith  T.  Bobinson,  69  L.  T.  Bep.  4S4;  (18M) 
2  Q.  B.  53. 

[Ohannbll,  J. — Is  there  anr  case  dealing  with 
"  ontgoings "  which  shows  that  that  inolodee  a 
charge  on  the  landlord  whioh  is  not  a  money 

payment  P]   He  referred  to 

Aldridgg  t.  fVime,  17  Q.  B.  Div.  212; 
Croti  V.  Raw,  L.  Bep.  9  Ex.  209. 

This  is  an  expense,  and  something  that  has  gone 
out  in  respect  of  the  piemiaes^  and  therefore  an 
outgoing : 

Hill  T.  Edwardt,  C.  A  E.  481 ;  1  Timas  L  B«p. 
253. 

FouJger  v.  Arding  (sup.)  does  not  ko  in  oppo3iti(m 
to  any  of  the  foregoing  cases.  Where  niere  is  a 
covenant  clearly  making  the  tenant  liable,  there 
is  no  jurisdiction  to  make  an  order  under  sect.  7 
of  the  Factory  and  Workshop  Act  1891. 

Lord  Altbbstone,  O.J.— The  main  point 
raised  by  this  case  is  as  to  the  meaning  and 
object  of  sect.  7  of  the  Factory  and  Workshop 
Act  1891  (54  ft  55  Yict.  c.  75).  That  Act  hai 
nothing  to  do  with  landlord  and  tenant  bat 
the  governing  consideration  of  this  section 
is  to  protect  the  persons  employed  at  factories 
from  fire.  Sub<sect.  1  of  sect.  7  provides  that 
every  factory  erected  after  a  certain  date  in 
which  more  than  forty  persons  are  employed  is 
to  be  furnished  with  a  certificate  from  the  sau* 
tary  authority  of  the  district  ttiat  it  is  provided 
with  anoh  means  of  escape  in  the  case  <d  fire  as 
can  be  reasonably  required,  and  by  8Ub*iect  8 
where  a  factory  is  not  so  provided,  the  aanituy 
authority  is  to  serve  the  owner  of  the  faetny 
with  a  BOtioe  in  writing  speoifying  fihe  maasuM 
necessary  for  proriding  sow  meftns  of  010196  ud 
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nqimiiig  bim  to  oarrj  ont  the  same  before  a 
spewed  date,  and  theretipon  tnob  owner  shall, 
notwithitanding  any  agreement  witii  the  oooapier, 
have  power  to  take  sach  steps  as  are  neoessary 
for  complymg  with   tiie   requirements  under 
certain  peoialties.    The  sab-section  concludes : 
"If  the  owner  alleges  that  the  ooonpier  of  the 
factory  onght  to  bear  or  oontribate  to  the  expenses 
<^  GompWix^  with  the  reqairement  he  may  apply 
to  tha  Connty  Oonrt  having  jarisdiotion  where 
the  taebxry  is  situate,  and  thereopon  the  County 
GoDrt,  after  heariBg  tin  ooonpier,  may  make  such 
onler  as  s^pears  to  the  oonrt  jost  and  equitable 
under  all  the  cironmatanoea  of  the  oaae. '  The 
principal  object  of  the  seotim  is  that  di  making 
the  factoiy  safe  with  regard  to  the  persons  who  are 
emplOTed  there,  and  that  b^g  the  object  of  the 
L^^ialatnre,  it  did  not  care  on  whom  the  liability 
for  oanying  out  the  roquiremente  of  the  sanitary 
authority  might  fall.   Its  object  was  to  get  the 
person  who  had  control  of  the  building,  and  so 
the  section  prorides  that  the  owner  of  the  faotory 
Is  to  be  l^e  person  responsible,  and  t^e  owner  is 
to  be  the  person  to  whom  the  notice  is  to  be  given. 
It  was  then  considered  that  it  would  be  necessary 
to  deal  with  the  question  of  liability  when  the 
factory  was  property  let  on  lease.   It  ia  obvious 
that  where  it  is  neoeasary  to  make  structural 
aJtmtiona  it  might  be  right  to  impoae  the  whole 
expense  on  the  tenant  if  there  ma  a  long  term 
to  ma,  or  none  if  there  was  only  a  very  short 
period  nnenured,  whatever  the  tenns  of  the  lease 
might  be.  Therefore  the  aaotira,  baring  |ttorided 
tibat  the  traumt  was  to  have  nothing  to  do  with 
the  obligation  in  the  first  instance,  goes  on  to 
enact  the  words  tiiat  I  have  read.   Upon  those 
words  two  contenUons  arise.  It  is  argued  on  both 
sides  that  the  word  "  onght "  in  the  section  means 
"  is  liable  in  law  to,"  and  Mr.  Russell  contends 
that,  as  in  this  cose  the  tenant  was  not  bound 
to   pay  anything  under  his  lease,  the  County 
Court  judge  ought  not  to  have  ordered  him 
to  pay  anytiiing.   Hr.  Dickens,  on  the  other 
hand,  contends  that  the  Countjr  Court  judge 
had    no    jurisdiction   to   divide  the  amount, 
but  that  he  onght  to  have  made  the  tenant 
pay  the  whole  amount  incurred.  In  my .  opinion 
the  County  Court  judge  has  taten  the  right 
riew  of  the  matter.    If  the  Legialatnre 
intended  that  only  questiona  arising  ont  of  the 
covenant  between  the  landlord  and  the  tenant 
abould  be  cUscuased  it  would  have  used  difFerent 
■words.    These   are  not  words  giving  to  the 
partiea  what  are  merely  their  legal  rights.  But 
braring  in  mind  all  the  caaes  which  might  arise 
it  ia  obriottsly  right  and  proper  that  the  County 
Court  jud^  should  have  an  equitebte  jurisdiction 
to  determine  how  the  amount  which  has  been 
expended  should  be  apportioned.   He  is  bound,  I 
think,  to  take  into  oonuderation  tiie  contract 
between  the  parties,  but  unlebs  there  is  something 
in  tiie  lease,  and  its  terms  are  such  as  to  make  it 
nnjust  and  inequitable  tiiat  he  should  apportion 
the  amount  between  them,  I  think  he  has  jurisdic- 
tion to  do  so  and  in  anch  proporUon  aa  be  thinks 
just  and  equitable.  It  was  contended  for  the 
defendant  uiat»  this  intennetation  of  the  aection 
cannot  be  right  beoanae  the  owner  can  sue  in  the 
High  Oonrt  on  ibe  oorenant  to  pay  all  outgtnngs, 
and  as  the  jurisdiction  given  l^'this  eeotimi  can 
<mly  be  eswdaed  in  the  Connfy  Gonrt^  and  can 
only  he  invoked  hj  the  owner,  vadk  a  oonatrootion 
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would  work  injustice  to  the  tenant.  That  no 
doubt  raises  a  difficult  question.  It  may  be  that 
that  ia  a  eattu  omUaua,  bub  I  do  not  think  that 
can  prevent  us  giving  their  natural  meaning  to 
the  plain  words  of  the  section.  I  think,  there' 
fore,  that  the  plaintiff's  appeal  fails,  and  that  the 
County  Court  judge  was  right  in  the  view  he 
took.  With  regard  to  Sir.  Dickens*  appeal,  I  think 
on  the  covenant  it  is  impoaaible  to  say  that  a. 
plain  obligation  was  imposed  on  the  tenant,  and,. 
theref(»e,  I  think  that  it  is  certainly  a  case  in 
which  there  was  joiiadiotion  in  the  County  Court 
judge  to  miUratibe  order  in  question ;  but  I  tiiink 
we  most  go  further  and  hold  that,  even  if  we  were 
satiafied  uiat  in  an  action  in  this  court  the  land- 
lord could  have  sustained  his  claim  on  the  torme 
of  the  covenant,  yet  that  the  arbit^tion  of  the 
County  Court  judge  is  intended  to  deal  with  the 
case  A  the  owner  alleging  that  the  occupier  is 
bound  to  bear  the  expence  of  complying  with  the 
requirement. 

Darlxho,  J. — am  of  the  same  oinnion.  Tlie 
words  used  in  this  section  are  not  intended  to 

enable  the  Connty  Court  judge  merely  to  decide- 
the  question  according  to  the  strict  legal  rigbte  of 
the  parties  under  the  contract,  which  would  be 
what  he  would  have  had  to  do  if  there  was  no 
section.  I  think  it  is  clear  that  the  Legislature 
must  have  thought  that  these  questions  must  arise, 
and  that  any  order  based  on  the  strict  righte  of 
the  parties  under  tiieir  contract  might  bear  hardly 
on  the  one  or  the  other.  The  Legislature  seem 
to  have  thought  that  in  such  a  case  the  Conn^ 
Court  judge  ought  to  have  jurisdiction  to  do- 
something  more  than  make  an  order  which  would 
be  according  to  the  strict  legal   righto  of  the- 

Earties,  and  that  he  ought,  in  regard  to  any  order 
e  might  make,  to  have  regard  to  the  whole 
justice  and  eqaity  of  the  ease.  They  intended,  in 
fact,  that  he  ahould  do  aomethin^g  mom  than 
what  is  generally  understood  by  justice  in  the 
ordinary  aooeptati<m  of  tiie  term — that  is,  give 
effect  to  the  strict  legal  rights  of  the  parties — he 
was  to  do  what  was  just  and  equiteble,  having 
regard  to  the  whole  of  the  circumstances  of  the 
case.  That  it  seems  to  me  is  what  was  intended, 
and  that  I  think  is  what  the  County  Court  judge 
has  done  here. 

OkahnblIi,  J^I  ttgna  as  to  the  ooustmolion 
of  tiie  section.    Tha  Legislature,  aeaing  that  it 

would  be  difficult  to  say  whether  this  obligation 
ought  to  be  imposed  on  the  landlord  or  tlie 
tenant  of  the  factory,  and  seeing  that  that  question 
would  generally  depend  on  the  words  contained 
in  each  particular  contract  of  tenancy,  they 
refrained  in  this  section  from  imposing  the 
liability  finally  noon  the  landlord.  They  placed 
this  liability  on  the  landlord  in  the  first  instance 
because  it  was  easiest  and  best  in  the  public 
interest,  to  make  him  primarily  responsible,  but 
they  put  in  this  clause  which  gave  the  County 
Court  judge  power  to  say  how,  in  each  particalar 
case,  the  hability  should  fall,  and  for  this  purpose 
they  gave  him,  it  seems  to  me,  power  over  the 
contract  of  tenancnr  which  had  been  entered  into 
between  the  lan^ord  and  the  tenant.  If  the 
parties  had  by  express  terms  provided  for 
expenses  under  this  aeotion  of  the  Factory  Aot, 
so  t^t  1^  that  contract  the  liability  for  makii^( 
the  atairoaae  aa  a  meana  of  escape  from  fire  fell 
clearly  tm  dther  tiie  landlord  or  the  tenant,  then 
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I  do  not  thmk  it  would  be  jast  or  eqaitable  for 
the  Coonty  Ooarb  jadf^  to  make  aa  order  con- 
trary to  the  contract.  Bub  where  these  expenses 
are  onlj  provided  for  by  reason  of  some  general 
expression  in  the  covenant,  sufficient  possiblj  to 
include  each  expenses  as  these,  if  the  statute  had 
absolntelj  imposed  them  on  the  landlord,  bat  not 
clearly  showing  that  the  parties  had  really  contem- 
plated the  case,  and  intended  Uiat  one  or  other  of 
them  should  bear  these  expenaea,  whether  Incorred 
at  the  beginning  or  end  of  the  term,  then  I  think 
that  would  be  precisely  the  case  in  which  the 
Goanty  Court  judge  on^hfc  to  make  snoli  order 
as  might  seem  to  him  jnst  and  equitable  in  all 
-the  circamatanoee  of  the  case.  It  was  suggested 
-in  the  argument  that  this  oonstruotion  iuTolved 
^he  difficulty  that  a  landlord  suing  on  the  cove- 
nant in  the  High  Court  could  not  avail  himself  of 
-the  section  wmch  applies  only  to  the  County 
-Court.  Uoet  likely  uiis  point  was  overlooked  b^ 
the  Legislature,  but  it  seems  to  me  that  there  is 
A  way  out  of  the  difficulty,  or  rather  that  it  does 
not  really  arise.  There  would  be  no  imposition 
•or  outgoing  on  the  part  of  the  landlord  until  he 
was  held  to  be  responsible.  So  if  he  were  to  sue 
the  tenant  on  the  covenant  in  the  High  Court,  he 
would  be  met  bj  the  objection  that  there  was  no 
outgoing  for  which  the  tenant  would  be  liable  on 
the  oovenant  until  the  Connty  Oonrt  judge  liad 
■40  held.  The  owner  ia  ooly  made  liable  by  the 
statnte  in  the  flnt  instanoe,  and  there  most  be 
the  decision  of  the  County  Oonrt  judge  to  make 
-the  expense  a  real  charge  on  tbB  landlord,  for 
vhidi  m  oonld  sue  onder  the  oovenant.  Tbuit  is 
-one  way  ont  of  the  sun^tad  diffionltj,  bnt,  even 
if  it  is  not,  that  difficulty  is  not  sufficient  to  make 
me  doubt  that  the  construction  we  are  putting  on 
-the  clear  words  of  the  section  is  the  right  on^— 
viz.,  that  the  Oonnty  Oonrt  judge  has  a  jurisdic- 
tion to  app<Hrtdon  (ne  amount. 

Appeait  dUmisted. 

Solicitors:  Stanley,  Evaru,  and  Co.;  SAoew, 
£o$coe,  and  Co. 


Monday f  March  3. 

(Before  Lord  Ai.tbb8T0hz,  O.J.,  Daslzno  and 
Ghasitbll,  JJ.) 

WXU)  AHD  OTEIBB  «.  OlATTOIT'LI-MOOBS 

'     Urban  District  Oouvoil.  (a) 
Landlord  and  fenonl— Covenant  to  pm/  **  rates, 
tOMt,   OMeiMMfUt,   ofMl  outgoingt^-^Paving 
ei»pMMe»—PuiaU  SmUh  .ict  1875  (38  4  39  Fwi 

Apportioned  ptning  enpenaw  under  the  Publio 
SeaUk  Att  ISn,  whieh  Ou  lantOord  hot  paid, 
can  be  recovered  from  ihe  tenant,  where  the  latter 
has  covenanted  to  pay  aU  ratee,  taxca,  aaaete- 
menia,  and  outgoinge  payable,  or  to  become  pay- 
able,  whether  by  the  landlord  or  tenant,  wn 
reepeet  of  the  pr&nuea. 

This  was  an  appeal  from  His  Honour  Judge 
Coventry  sitting  at  the  Aocrington  County 
Court. 

The  action  was  brought  by  the  plaintiifs  to 
recover  161.  2s.  lid.,  being  the  amount  paid  by 
them  for  the  cost  of  paving  a  certain  street  or 
back  road  called  Back  Sparth-road,  in  the  town- 
ship of  Glayton-le-Koors,  bmug  part  of  the 

M  Bcportvd  bj  W,  3i  B.  Hebbibt,  Vtq,-,  BiRhtw-«M«w. 


premises  demised  to  the  defendants  by  an  induL. 
ture  of  lease  dated  the  6fch  Feb.  1896,  and  made 
between  the  plaintiffs  of  the  first  four  parts  and 
the  defendants  of  the  fifth  part. 

This  indenture  contained  a  oovenant  that  the 
defendants  would  pay  all  rates,  taxes,  assese- 
ments,  and  onteoings  then  payable  or  thereafter 
to  beoome  payaua  whether  oj  the  kndlord  or 
tenant  in  nspeot  <rf  the  aaid  duniaed  premises,  m 
any  part  thereof,  or  in  respect  of  the  lent  or  uj 
part  thereof. 

Kotioe  requiring  the  paving  to  be  done  wu 
duly  served  under  sect.  160  of  the  Public  Health 
Act  1875  (38  &  39  Yict  c.  55),  but  it  having  bees 
disregarded,  the  urban  authority  did  the  work, 
and  having  apportioned  the  e^wnses  recovered 
them  from  the  plaintiffs. 

It  waa  now  sought  to  recover  this  sum  from  the 
defendants,  but  me  learned  County  Court  judge 
was  of  opinion  that  the  oovenant  in  the  lease  wu 
not  wide  enough  to  oover  this. 

Abbott  for  the  plaintifEs. — ^This  action  wu 
brongbt  for  the  recovery  of  certain  raving 
expenses  incurred  under  sect  150  of  the  Fablic 
Health  Act  1S75.  The  County  Court  judge 
held  that  the  oovenant  was  not  wide  enough  to 
cover  these  expenses.  I  submit  that  it  is,  and 
the  plaintiffs  were  entitled  to  recover  in  the 
action.   He  referred  to 

Foulger  V.  Arding,  84  L.  T.  Bep.  467;  (1901] 

2  K.  B.  151 ; 
Bntt  V.  Rogen,  76  L.  T.  Bep.  86;  (1S97)  1  Q.B. 
58&; 

JVirlow  T.  Bteventen,  81  L.  T.  Sep.  589;  (1906) 
IOlISB. 

Foa  lor  the  defendants. — Covenants  of  thii 
kind  fall  into  two  olaases;  the  first  ocmiisti  of 
covenants  where  the  tenuit  undertakes  to  do 

certain  acts.  These  are  the  indeninily  cassia  utd 
have  nothing  to  do  with  the  present  ease; 
seoondly,  there  are  the  oovenanta  which  refer  to 
payment  of  sums  of  mon^ ;  the  present  covenant 
IS  one  of  these.  The  statutes  also  fall  into  two 
classes.  Under  the  Metropolis  Uanajgemsnt  Act 
1855,  under  sect.  105,  there  is  an  obligation  on 
the  owner  to  pay  money.  The  primary  ool^ataoii, 
however,  of  the  Public  Health  Act  1875  is  to  cmy 
ont  works.  It  is  the  secondary  obligation,  not 
the  primary  one,  to  pay  money.  The  covsnsi^ 
here  aims  at  the  primary  and  iu>t  the  ssoondnT 
obligation.  He  referred  to 

Tidtwell  V.  Whiiviorth,  Ifi  L.  T.  Bap.  574;  L.B«* 
2  C.  P.  326. 

In  that  case  the  pi^yment  was  held  to  be  not "  in 
respect  of  the  premises  "  at  all,  but  in  the  nature 
of  a  penalty.  Except  under  a  private  Act, "  out- 
going "  is  the  same  as  "  impositions."  Foulger  t. 
^rdtn^  u  in  niy  {avonr ;  Croewe  v.  Aw 

(L.  Bep.  9  Ex.  209)  u  against  me,  but  BiU  t. 
Edward  (0.  &  E.  481;  T  Times  L.  ^  253), 
wMoh  was  followed  in  Ardhig  r.  SoonomSe 
Printing  Company  (79  L.  T.  Bep.  42/0,  622),  wu 
on  the  same  Act  as  uie  present  case — namely,  the 
Public  Health  Act  1875— «nd  th^  are  in 
favour.  The  payments  axe  in  the  nature  ot  a 
penalty,  and  cannot  be  recovered  under  a  mcaiey 
covenant.   He  referred  to 

Midifley  v.  Ceppoch,  40  L.  T.  Bsp.  870 ;  4  Ex.  Sir. 
309. 

The  persnt  in  default  in  landlord  and  tenant 
oases  ia  the  oovenantee,  bnfc  tiie  remie  is  true 
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in  oases  between  render  and  pnrobaser,  where  the 
person  in  default  is  the  oorenantor.  In  this  lease 
were  is  no  covenant  to  repair. 

Lord  Altkbstonk,  G.  J. — I  will  not  go  through 
the  weary  and  painful  task  oi  dealing  with  all 
the  antliorities.  for  it  is  impossible  to  get  an/ 
olear  principle  oat  of  them  and  to  reconcile  tbem 
one  with  another.  In  this  oase  the  words  of  the 
covenant  are  that  the  tenants  will  pay  all  rates, 
taxes,  assessments,  and  oatooings  payable,  or  to 
become  payable  whether  by  the  laiidlord  or  tuiant 
ut  respect  of  the  premises.  It  oertainly  does  look 
lika  a  oovenant  that  the  landlord  should  get  his 
rent  dear,  and  that  b^ng  the  oas^  Oosss  t.  Saw 
(■up.),  Aidridge  r.  Feme  (17  Q.  B.  Dtv.  212),  and 
SaHtev  v.  Budton  (4  C.  P.  Div.  367)  are  all 
aatbontiee  against  Ur.  Foa.  I  cannot  say  that 
this  covenant  does  not  inolade  money  paid  by  the 
plaintdlfs  where  the  work  has  been  done  by  the 
K>oal  anthori^  on  th«r  default,  and  prooee<ung8 
have  been  brought  to  recover  the  expenses  thereof 
from  them.  In  this  oase  the  decisions  are  bind- 
iz^  on  us,  and  the  County  Gourt  ja^^  ought  not 
to  have h«ld  that  the  landlords conldiiot  recover 
against  their  tenants. 

JDABLiBTa,  J.— I  am  d  the  same  o^idoo. 

Chav HBLL,  J.— I  agree. 

Appeal  dUowed. 
Solicitors :  Sare  and  Co.,  for  Radd'^ea  and 
Siagimon,  Blackburn;  /.  C.  Jaduon,  for  A.  S. 
BrUeKffet  Aocringtoa. 


Mmreh  13  and  14. 
(Befrae  Lord  Altkbstohb,  O.J.,  Dabliho  aakd 

Chajthbll,  JJ.) 

BKZ  r.  TEMPKST  JLND  0THEB8.(a) 

lAeeneing — Juttieee— Likelihood  of  biat — JuaUee 
holding  brewery  eharee  —  DiequalijleaHon  — 
lAetiumg  Act  Hm  {Si  ASS  Viet  e.  94).  st.  38, 
60. 

An  appUeaiion,  was  made  to  the  lieeneing  com- 
miaee  of  the  borough  of  T./or  the  removal  of  a 
licence  to  new  jtremieee. 

Three  of  thejuetieee  were  membere  of  the  borough 
tMuneU  qf  T.,  and  ons  held  sJbom'in  a  brewery 
eampany  ihai  sold  beer  veUhin  ihe  dtrinol. 

A  augMaUon  was  mods  b^ore  ihe  eommiHee  <Aa< 
%f  Me  tranter  woe  granled  another  licence 
would  be  given  up  and  eeriain  property  wovXd 
be  plaeed  ihe  duposol  <f  ihe  eorponUum  for 
tovm  improvemenia.    The  irantfer  wot  granted. 

The  eonfirming  authority,  which  included  the  four 
juelieee,  confirmed  ihe  tranter,  but  the  offer 
above  etaied  wm  vfOhdrawn, 

Held,  that  there  teat  not  any  likelikeod  of  biaa  on 
the  part  of  ^  ihreeiuitieee  who  were  members  of 
the  borough  couneu,  eo  ae  to  render  the  ordere 
made  invalid ;  and 

Held,  further,  that  the  orders  were  not  invalid  by 
reoBon  of  the  fact  that  the  fourth  juetice  adjudi- 
cated, owing  to  proviso  (3)  of  eect.  60  of  the 
lAcermngAct  IZ'H. 

Sec  OB,  where  actual  biaa  could  be  ahovon  in  fact  to 
exiai. 

Cause  shown  against  a  rule  ntn  for  a  writ  of 
certiorari  to  bring  up  and  quash  an  order  dated 
the  23rd  Oct.  1901  oonfirming  and  sanctioning  an 
order,  dated  the  25th  Sept.  1901,  of  the  licensing 

<a)  Bsportod  hy  W.  ds  B.  Hiebist,  Xaq.,  BerrlBtar-kt-Lav. 
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committee  of  the  borough  of  Tamworth  for  the 
removal  of  the  licence  of  the  Rose  and  Grown 
inn  to  certain  new  premises  to  be  erected,  on  the 
ground  of  bias  on  tbe  part  of  some  justices  and 
pecuniary  interest  on  the  part  of  one  of  them. 

From  the  affidavits  filed  in  support  and  opposi* 
tion  to  the  rule  it  appeared  that  the  owners  ca  the 
Rose  and  Grown  inn  gave  orders  for  the  prepara- 
tion of  plans  for  the  ereotton  of  a  new  boitdina 
on  a  nte  opposite  to  that  upon  whioh  the  Bow  ana 
Grown  stood.  It  was  arranged  that  tiw  building 
line  of  the  new  pranuses  should  be  set  back  about 
7ft.,  the  result  of  which  would  he  that  the  oorpo- 
ration  of  Tamworth  would  become  possessed  ox  a 
strip  of  land,  7ft.  wide,  running  the  whole  length 
of  the  new  premises. 

The  plans  as  arranged  were  submitted  to  the 
Sanitary  and  Streets  Committee  of  the  borough 
council  on  the  11th  July,  and  were  subsequenuy 
approved  by  them. 

Three  of  the  members  of  the  borough  council 
were  also  members  of  the  licensing  committee  of 
the  borough,  and  one  of  the  justices  held  sharea 
in  Allsopps  Limited,  a  brewecy  compaaj  whioh 
sold  beer  m  the  district. 

On  UiB  26th  Sept  an  apfdication  was  made  to 
the  lioeunng  oommittee,  at  the  meeting  of  whi<^ 
the  jnstioea  above  referred  to  were  present,  for 
the  provisional  removal  ot  thelioenoe  of  tiM  Boae 
and  Grown  to  the  proposed  new  premises. 

It  was  stated  by  counsel  at  the  hearing  on 
behalf  of  the  appuoant  tiiat  if  the  ^plication 
was  granted  the  owners  would  surrei^er  another 
licenoe  which  they  held  in  the  town,  and  would 
also  place  the  site  of  the  old  Rose  and  Crown  and 
of  six  cottages  at  the  disposal  of  the  oorpotalion. 

The  license  for  the  new  premises  waa  granted 
by  a  majoritv  ot  the  justices. 

On  the  23rd  Oct.  the  confirming  authority, 
which  consisted,  among  obhwSt  of  the  above 
justices,  confirmed  the  order  of  the  ^'ffflnffing 
oommittee. 

At  this  hearing  the  ofEer  made  to  Bnrrender 
the  old  site  of  the  Rose  and  Grown  ancC  give  the 
other  pnmrty  was  withdrawn*  and  afmr  suoh 
withdmwal  the  lioenoe  was  confirmed  as  atatad. 

It  was  suggested  that  there  was  Uas  on  the 
part  of  the  three  jusUoes  because  <rf  the  ^K>poeal 
as  to  the  old  site  of  the  Boee  and  Crown  and  the 
cottages  having  regard  to  the  fact  that  aome  ol 
the  licensing  justtoes  were  members  of  the 
borough  council,  and  that  the  corporation  would 
benefit  by  the  transfer  being  aUoired,  and  that  as 
to  the  other  justioe,  the  oroen  were  bad  beoauae 
he  had  adjudicated,  having  a  pecuniary  interest 
in  the  shares  of  a  brewery  oompai^,  which  pre- 
eluded  him  from  sitting  under  the  Xdoenmng  Aot 
1872,  s.  60. 

The  justices  denied  that  their  judgment  had  in 
any  way  been  affected  either  by  the  aoquisition 
of  the  strip  of  laud  raferred  to  or  by  the  sn^^ 
tion  as  to  the  handing  over  ot  the  old  site  of 
the  Rose  and  Grown  and  the  cottages  to  the 
corporation. 

Laing  {George  EUioit  with  him)  showed  cause 
agaizist  the  rule. — With  r^ard  to  the  justice  who 
had  an  interest  in  a  brewery  I  cannot  contend 
that  he  was  not  disqualified,  but  I  contend  that 
this  would  not  affect  the  result,  having  regard  to 
the  proviso  in  sect.  60  of  the  Licensing  Aot  1872. 
The  words     that  section  are :  "  Ko  justice  shall 

Digitized  by  Goalie 


Bix  V.  TmcpuT  AMD  oiasBS. 


586— Tol.  LXXXTI.] 


THE  LAW  TIMES. 


[Jane  28, 1M2. 


K.B.  DiT.] 


aet  for  any  purpose  tinder  this  Act  or  under  anj  of 
the  Intonoating  Liquor  Licenaint;  Acts  .  .  . 
who  is  in  partnership  vith  or  holds  any  share  in 
any  companj  which  is  a  oommon  brewer  ...  or 
retailer  ...  of  any  intoxicatiuf;  liquor  in  the 
liccmunK  district  or  in  the  distriot  or  districts 
adjoining  to  that  in  which  such  justioe  usually 
acts.  .  .  .  No  act  done  bj  any  justice  dis- 
qnaUfied  by  this  section  shall  by  reason  only  of 
such  disqnalifioation  be  invalid."  Also  by  sect.  38 
of  that  Act  it  is  provided :  "  No  objection  shall 
be  made  to  any  licence  granted  or  oonfirmed  in 
pursuaDoa  cf  this  section  on  tiw  groimd  that  the 
jnslioea  or  oanmittee  of  joatioaB  who  granted  or 
oonflrmed  the  same  were  not  qualified  to  make 
anoh  grant  or  oonfirmation."  There  waa  a  aiaular 
diaqoalifioation  in  the  Aot  of  1828,  bat  there  was 
no  proviso.  Here  with  regard  to  those  justices 
who  were  members  of  the  borough  council,  I 
contend  that  there  was  no  offer  made,  bat  if  in 
fact  an  offer  had  been  made  it  was  absolutely 
withdrawn,  and  did  not  weigh  at  all  with  them 
when  considering  the  application.  The  whole 
question  here  turns  upon  whether  or  no  there 
was  any  bias  in  fact.  That  woold  no  doubt  show 
the  distinction  between  this  case  and  Mex  v. 
Jutticea  of  Sunderland  (85  L.  T.  Hep.  183 ;  (1901) 
2  K.  B.  357).  In  that  case  the  bite  Master  of  the 
Bolls  laid  it  down  as  follows :  "  What  ia  the  rule 
on  the  subject  P  If  the  jastice  acting  is  pecu- 
niarily interested  tiiere  clearly  is  a  bias  which 
diaqnalifiea  him.  There  is,  however,  no  question 
(rf  any  prastmal  pecuniary  interest  in  thu  ease. 
Then  whiat  ia  the  rule  with  r^puvl  to  Has  in  caaea 
other  than  those  in  which  there  is  a  peonniary 
interest  on  the  part  of  the  justice.  In  Beg.  v. 
Band  (L.  Bep.  1  Q.  B.  230)  Blaokbqm,  J.,  who 
delivered  the  judgment  of  tiie  ooart,  after  stating 
that  in  cases  where  there  was  a  direct  pecnniary 
interest  in  the  subject  of  inquiry,  however 
small,  that  no  doubt  disqualifies  a  person  from 
acting  as  a  judge  in  the  matter,  but  that 
in  the  case  before  the  court  there  was  no  such 
interest  iU  the  justices  iall^ed  to  be  biassed,  pro- 
ceeded to  say :  '  But  the  only  way  in  which 
the  facte  could  affect  their  impartiality  would  be 
that  they  mieht  have  a  tendency  to  favour  those 
for  whom  l^ey  were  trustees,  and  that  is  an 
objection  not  in  the  nature  of  interest,  but  of  a 
challenge  to  the  favour.  Wherever  there  ia  a 
real  likcuihood  that  the  judge  woold  from  kindred 
or  any  other  cause  have  a  oias  in  favour  of  one 
<^  the  parties,  it  would  be  very  wrong  in  him  to 
act,  and  we  are  not  to  be  understood  to  say  that 
where  there  is  a  real  bias  of  this  sort  this  court 
would  not  interfere.'  "  There  can  be  no  real  bias 
in  this  case,  and  the  matter  is  quite  different 
to  the  facts  in  Bex  v.  Jiutiees  of  Sunderland 

(*Mp.) 

Meztali  in  support  of  the  rule. — With  regard  to 
sects.  38  &  60  of  the  Licensing  Act,  they  must 
be  read  tether.  They  cannot  destroy  a  dis- 
qualification of  justices  on  the  ground  of  bias, 
and  th^  cannot  famish  any  answer  to  a  case  like 
the  present  one.  The  meaning  of  those  provi- 
sions is  that  any  order  made  would  be  valid,  and 
not  by  reason  oi  the  oonstdtutdon  of  the  tribunal 
on  the  particular  occasion,  have  to  be  considered 
aa  a  nnllit^.  If,  for  instance,  a  Uoeuoe  was 
granted  and  liqnor  kAA  under  it,  whidi  lieenoe 
was  afterwards  found  to  be  bad  on  the  ground  of 
tiie  diaqnaUiloalion  ol  tbe  jnalioas,  the  Mllar  ol 
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the  liquor  would  be  protected.  [Lord  Ai.vbb- 
8TONB,  C.J. — That  wiU  not  do,  for  the  words  are : 
"  No  act  done  by  any  justice."  The  aot  done  by 
the  justice  is  not  sellmg  the  liquor,  but  sitting 
and  sanctitming  the  licence.]  I  submit  that  tm 
word  "  invalid  means  this :  it  doea  not  mean 
that  the  section  shall  have  the  power  of  setting 
up  the  justice  who  but  for  this  proviso  woom 
have  had  no  jurisdiction  on  objection  being  taken, 
bat  it  means  that  the  innocent  third  party  shall 
not  suffer  by  being  liable  to  penalties  under  the 
Licensing  Acts  for  which  in  no  way  he  could  be 
held  rasponsible.  The  facte  here  clearly  ^w 
reaBonaUe  apprehension  of  bias,  owing  to  the  oonw 
Innation  of  circnmstanoes.  He  referred  to 

Rex  Y,  Jueiicet  of  Sunderland  (tup.)  ; 
Ren.  V.  Rand  (tup.) ; 

Reg.  V.  Meyer,  34  L.  T.  Bep.  247  ;  1  Q.  B.  Dir.  173. 

In  Beg  v.  Main  (12  Times  L.  Kftp.  323)  the  late 
Lord  Chief  Justice,  Lord  Bassell,  said :  "  Bnt 
could  it  be  said  that  these  three  gentiemm 
approached  the  consideration  of  the  question  of 
the  licence  under  circumstanoas  free  from  al) 
probability  of  bias  ?  Was  there  not,  on  the  con- 
trary, a  strong  probability  that  they  wonldbe, 
coneciously  or  unconsciously,  subject  to  bias  P 
Again,  in  Beg.r.  Suggine  (72  L.  T.  Bep.  193; 
(1895)  1  Q.  B.  563)  Wills,  J.  said :  "  Here  there  is 
no  question  of  Martin  having  had  any  pecuiuar^ 
interest  in  the  result  of  the  litigation,  nor  is  it 
wxggwted  that  he  had  any  actual  oias  againsttha 
duisndant.  The  qnestion  is  whether  there  was  a 
reasonable  apprehension  of  bias  .  .  .  it  is  far 
safer  to  enlarge  the  area  of  this  class  of  objec- 
tions to  the  qualifications  of  justices  than  to 
restrict  it."  I  submit  the  rule  should  be  made 
absolute. 

Lord  Alvxbstone,  CJ*.— This  rule  was  moved 
upon  affidavits  which  stttted  the  possible  bias  of 
certain  justices  who  were  membere  of  t^e  corpo- 
ration of  Tamworth,  and  also  on  the  ground  that 
one  of  the  justices  had  an  interest  which  pro* 
hibited  him  from  sitting  under  sect.  60  of  the 
Aot  of  1872.  I  adopt  the  test  (Jiat  was  laid  down 
by  the  Master  of  the  Bolls  in  the  Sunderland 
case,  which  I  well  remember,  because  it  was 
argued  at  very  great  length  before  n^  brother 
Lawranoe  and  myself  (84  L.  T.  Bep.  591).  We 
took  a  view  on  the  facts  different  from  that 
which  the  Court  of  Appeal  took.  We  thought  it 
within  tJie  case  of  Beg.r.  Jiu<io«  ^  £Uodfcporf  (60 
J.  P.  552),  of  which  the  Court  <»  Appml  have 
expressed  disapprovaL  The  test  laid  down  by  the 
late  Master  of  the  Bt^s  was  this :  The  derasioD 
must  really  tern  on  a  question  of  fact  whether 
there  WIS  or  was  not  under  the  circumstances  a 
real  likelihood  that  there  would  be  a  Inas 
on  the  part  of  the  justices  alleged  to  have 
been  so  biassed.  In  this  case  the  facts  which 
gave  rise  to  the  question  were  these :  Before  ti>e 
Ucensing  committee  on  which  these  gentlemen 
sat  the  brewers  had  offered  or  expressed  ths 
intention  of  giving  to  the  town  or  giving  for  the 
puitiose  of  a  street  in  the  town  the  site  of  the 
public-house  and  some  cottages  next  to  it.  There 
was  also  another  reason  urged  for  the  grant  of 
the  transfer  of  the  licence,  that  anothw  lioenos 
in  another  part  of  the  town  waa  gcnnff  to  be  gimt 
up,  and  that  latter  oonaideration  naa  oeen  hdd  to 
be  a  legal  consideratkRi  for  the  mag^atntes  to 
bear  in  mind  when  dealing  with  the  tranrfp  of  a 
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strned  BO  narrowly ;  that  is  to  Baj,  that  the  act 
was  not  intended  to  be  protected  if  that  was  the 
only  disqualification.  I  would  farther  point  out 
that  this  proviso  would  be  no  protection  where  a 
cue  of  actual  bias  woa  rused — whero  it  ia  aaid 
that  the  intereat  of  the  brewer  is  anoh  that  he 
would  be  biaaaad.  In  that  case,  of  coarse,  the 
Baction  would  not  be  wanted,  but  it  is  quite  plaiu 
to  mj  mind  that  the  section  saying  "  oy  reason 
only  of  such  disqualification"  means  thereby 
what  I  may  call  the  technical  disqualification 
created  by  the  Act.  But  if  any  brewer  was  to 
sit,  and  uie  case  made  was  that  he  was  biassed  in 
fact,  or  likely  to  be  biassed  in  fact,  different  con- 
siderations would  arise.  Under  all  the  ciroum- 
stances  I  think  neither  of  the  objections  are 
successful,  and  the  rule  must  be  discfaai^ied. 

Daalzno,  J. — I  am  of  the  same  opinion. 

Channbll,  J.~I  agree.  di^harged. 

Solicitors :  Braikenridge  and  Sdwarda,  for 
NeviUj  Atkin,  and  MafAeuis,  Tamworth ;  Andrew 
Wood  and  Purvet,  for  /.  H.  I>et0«,  Tamworth. 


March  13  and  17. 

(Before  Lord  Altbbbtonb,  C.J.,  Dablino  and 
ChajtnbiiL.  JJ.) 
Bbx  v.  Fbbhch  ;  Ex  parte  Bobbbts  and 

AKOTHEB.  (a) 

Ju$tiee8  ^  Jurisdiction  —  Conviction  —  Bight  of 
oommon — "  Title  to  any  landt  ...  or  any 
interest  therein" — Offences  against  the  Perton 
Act  1861  (24  A  25  Vict.  c.  100),  s.  46. 

Where  an  aeaatdt  wa$  coTnmitted  by  one  commoner 
on  another,  and  it  was  aUeged  that  the  OMsaidt 
was  committed  tn  setting  up  a  claim  of  right  to 
prevent  the  complainant  from  spoiling  the  pasture 
of  the  comaum  hy  taJeing  a  cart  and  hor$e 
across  it. 

Held,  that  the  jurisdiction  of  the  justices  was  not 
ousted  under  sect.  46  of  the  Offend  against 
the  Person  Act  1861,  as  no  question  arose  as  to 
the  title  to  any  lands  or  any  tnterett  iherHn, 
Cause  shown  against  two  rules  nin  for  writs  of 
certiorari  to  bring  up  and  quash  two  oonTictions 
of  one  Boberta  and  his  serrant  Simmonds  tot 
assaults  on  ono  Freeman. 

From  the  affidarits  it  appeared  that  Boberts 
and  Freeman  both  had  oommon  rights  in  relation 
to  Aspall  Green,  in  Suffolk,  and  when  Freeman 
was  leadii^:  a  horse  and  cart  across  the  green 
Boberts  struck  him  across  the  back  with  a  banting- 
whip.  Subsequently  Boberts*  servant  Simmonds 
committed  another  assault  on  Freeman. 

He  thereupon  summoned  Boberts  and  Sim- 
monds for  assault,  and  they  set  up  a  claim  of 
right  to  prevent  Freeman  from  spoUizig  the 
pasture  by  talcing  a  horse  and  oart  across  it. 

The  justices  held  that  there  was  no  bond  fide 
claim  of  right,  and  convicted  Boberts  and 
Simmonds. 

The  rules  nut  were  obtained  on  the  ground 
that  the  magistrates*  jurisdiction  was  oasted 
there  bwng  a  claim  oA  right. 

It  was  oontended  that  me  jnstioee*  jurisdiction 
was  ousted  by  the  Offences  against  tiie  Person 
Act  1861  (24  &  25  Tict.  c.  100),  which  provides  by 
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licence.     Another  point  raised,  which  in  my 
opinion  is  not  really  material,  that  when  the  new 
premisee  ware  going  to  be  fitted  up  there  was 
to  be  a  widening  of  the  street.  It  seems  clear 
that  the  widraing  of  the  street  was  neoeasitated 
as  a  pablie  improvement,  and  had  been  prao- 
tioally  determined  on  by  the  street  committee, 
and  cud  not  depend  on  any  offer  of  the  brewers. 
Before  the  confirming  bibonal*  where  the  objeo* 
tion  was  taken  to  the  magistrates  who  were 
«tti]^^,  the  offer  was  stated  to  be  withdrawn. 
The  question  is  whet-her  we  ought  to  come  to  the 
«(mclnBion  that  the  statement  made  before  the 
lioanrang  committee  and  withdrawn  at  the  time 
of  the  hearing  for  confirmation  was  such  that  the 
magistrates  would  be  likely  to  be  biassed  in 
granting  the  transfer  because  of  the  hope  and 
expectation  that  the  brewers  would  carry  out 
tl^r  original  intention  though  they  had  with- 
drawn it,  and  that  therefore  these  magistratoe 
would  not  bring  to  bear  on  the  question  an  open 
mind  or  at  any  rate  that  there  was  a  liknlihood 
<vr  probalulity  that  they  would  be  biassed.  Taking 
the  question  of  faol^  and  applTing  striolly  the 
rule  laid  down  in  the  Bmn^vnand  case.  It  seams 
to  me  that  the  eridenoe  was  not  sufficient.   I  for 
myself  think  we  ought  to  attach  importance  to 
this.    I  do  not  disregard  tlie  affidavit  of  the 
magistrates  themselves,  who  sud  that  they  con- 
sidered the  matter  independently,  that  they  were 
not  influenced,  that  they  thought  it  was  sood  for 
the  town  to  have  better  premises,  and  that  also 
the  number  of  licences  was  being  reduced.  In 
the  face  of  that  ought  we  to  hold  that  this  state- 
ment by  counsel — 'probably  made  imprudently 
but  still  made  at  the  original  hearing— oi^ht  to 
be  enough  for  us  to  say  there  was  a  reasonable 
probability  of  the  magisfratea  not  bwng  unbiassed, 
and  that  tiierewas  such  reasMiable  probability  <A 
th^r  bang  biassed  tiiat  we  ought  to  hold  way 
were  disqualified  P  Applying  the  test  indicated 
the  Court  of  Appeal,  I  coma  to  tiia  oondasion 
there  was  not  sufficient  evidence  in  this  case  of 
Inss.   Then  remains  tiie  further  pmnt,  which  is 
not  without  difficulty.  The  fourth  magistrate  who 
was  present  at  the  confirming  seBsions  appears 
to  have  a  share  in  AUsopps,  and  it  is  not  disputed 
he  comes  within  the  opening  words  <^  sect.  60. 
The  point  we  have  to  consider  is  whether  the 
Ucenoe  is  bad  because  he  adjudicated  upon  it  not- 
withstanding  the  provisions  of  that  section.  The 
true  meaning  of  the  proviso  at  the  end  of  that 
section  is  not  without  difficulty.   The  words  are : 
"No  act  done  by  any  justice  disqualified  by  this 
notion  Bhall  by  reason  only  of  such  disqualifica- 
tion be  invalid."   It  was  ai^ed  by  Mr.  Heztall 
that  comparing  that  with  the  analogous  provision 
■n  sect  38,  it  maaat  to  say  that  no  objection 
*IUKild  be  taken  to  the  sale  of  Uqaor  in  that  case, 
•cting  under  the  lioano^  and  if  tha  qnastion  had 
Avuen  solely  nndar  sect  38.  I  think  that  there 
^uld  be  some  ground  for  that  argument.  But 
when  you  look  at  tite  actual  language  of  sect.  60, 
which  creates  the  statas  of  disqualification,  it 
ssys  that :  "  No  act  done  by  any  justice  dis- 
qoalified  by  this  section  shall  by  reason  only  of 
Bfch  disqualification  be  invalid."   In  my  opinion 
it  is  impossible  to  put  such  a  limited  construction 
M  that  contended  for.   I  think  the  words  of  the 
'A-ct  here  occurring  in  the  proviso  to  a  section 
^*^^g  a  disqualification  a^inst  the  doing  of 
toe  act,  and  creating  a  penalty,  cannot  Iw  o<ni- 
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■est  46  tliat  "nothiiig  herein  oontuoed  shall 
authorise  any  jastioea  to  hear  and  determine  vaj 
oaae  of_  aaaanlt  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements, 
or  hereditaments,  or  any  interest  thwein  or 
aoomii^  therefrom.*' 

Walter  Stewart  showed  eanae  against  the  rules. 
—Here  there  was  no  qnestioa  as  to  the  titie  to 
any  landf  or  to  the  title  to  any  interest  in  lands. 
TIm  eridence  showed  thq.ttbe  defendant's  clMm  of 
r^ht  was  not  bond  fide,  and  the  jostioes  were 
right  in  so  holding.  Both  the  oomplainant 
Roberts  and  the  defendant  were  csmm^nerB,  and 
this  was  the  first  time  that  Boberts  tried  to  raise 
a  contention  of  this  kind  thoagh  the  oomplainant 
Freeman  had  for  years  taken  a  horse  and  oart 
aorosfl  tha  common.  A.  mere  assertion  by  a 
defendant  that  he  committed  the  assaalt  in  order 
to  snpport  a  oltum  of  right  cannot  oust  the 
jnriadiction  of  the  jastices. 

Avory,  E.G.  {I!Ui$ton  with  him)  in  support. — 
The  justices  in  this  case  seem  to  ha7e  considered 
that,  if  a  bond  fide  claim  of  r^;ht  was  asserted 
and  made  out,  that  would  oust  their  jurisdiction. 
That  is  not  the  case  here  at  all.  The  jnrisdiotion 
ol  the  justices  here  was  ousted  by  the  Offences 
against  the  Person  Act  1861  (24  &.  25  Tick.  c.  100), 
which  fj^res  the  justioee  jurisdiction  to  deal  with 
cases  en  common  assault,  and  which  provides  by 
sect.  46  that  "nothing  herwn  oontfuned  shall 
aathorise  any  jastiees  to  hear  and  determine  any 
case  of  assaiut  m  hattery  in  wldoh  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements, 
or  hereditaments,  or  any  interest  therein  or 
accruing  therefrom."  The  question  under  that 
section  is  not  as  to  a  bond  fide  claim.  If  one 
conmionerprerents  another  by  force  from  injuring 
the  grass,  there  is  a  dispute  as  to  a  right,  and  the 
title  to  an  interest  in  laAds  is  in  dispute.  It  was 
held  in  Beg.  v.  Peareon  (22  L.  T.  Bep.  126  ; 
L.  Bep.  5  Q.  B.  237)  that  under  this  section  all 
jurisdiction  was  taken  away  from  jastioes  to 
determine  cases  of  assault  where  any  such  ques- 
tion was  shown  to  arise,  and  they  cannot  inquire 
into  or  adjudicate  upon  an  excess  of  force  or 
,Tiolence  which  may  be  used  in  the  assertion  of 
title  to  lands.  It  is  qnlto  clear  from  the  autho- 
rities that  where  a  aistnrbance  is  caused  to  or 
any  obstmoti<ni  is  placed  on  tiie  oommon,  the 
commoner  can  use  force  to  remedy  the  intorCsrence 
with  his  r^hts.  He  referred  to 

Dtvin  T.  WiUiami,  16  Q.  B.  5iS :  15  Jar.  752  ; 

HoU  T.  Barding,  1  W.  BL  678  ;  4  Barr.  2426  ; 

Perry  t.  Pitihvws,  8  Q.  B.  757 ;  13  Jar.  799  ; 

Jenw  T.  Jonw,  1  H.  *  0. 1 :  8  Jnr.  TS.  3.  1138 ; 

Iteg.  T.  Oriditmd,  7  EIL  A  BI.  85S ;  8  Jnr.  N.  S. 
1213. 

Stewart,  by  leave,  in  reply. — It  was  admitted  in 
Beg.  T.  Pear$on  {$up.)  that  the  assault  was  com- 
mitted in  asaertiui^  a  bond  fide  claim  of  right 
Tbe  other  authorities  have  no  bearing  on  this 
case. 

Lord  Altbestonb,  G.J. — In  these  cases  two 
rules  have  been  obtained  for  write  of  certiorari 
to  bring  up  and  quash  two  convictions  for 
assault  agamst  a  gentieman  named  Boberte  and 
his  servant  Simmonds ;  and  the  question  raised  is 
whether  there  was  any  jurisdiction  in  the  magis- 
trates to  entertain  the  chaises  at  all,  on  th« 
ground  that  the  matter  came  witiiin  the  proviso  of 
sect.  46     the  OfCencej  gainst  the  Person  Act 
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1861.  The  facte  are  not  in  diapate,  and  I  will  ststo 
them  briefly.  Tbe  com^mant  Freemin  tnd 
Boberte  both  had  righte  (h  common  over  a  certain 
piece  of  land ;  and  it  appeared  that  for  some  two 
or  three  days  before  the  assault  compluoed  (A 
Freeman  had  been  carting  across  tiie  grass  in  s 
way  which  Boberte  objectod  to.  It  does  not 
appear  that  Boberts  had  given  the  complsinaat 
any  notice  of  his  objection  or  raised  any  qoestioD 
as  to  what  he  was  doing  before  the  day  when  tte 
assault  occurred.  Oa  that  day,  as  Freeman  was 
carting  a  load  of  swedes,  Boberte  assaulted  him, 
after  some  remonstrance,  by  striking  him  with  a 
whip.  His  servant  Simmonds  came  up  and 
there  was  a  anbseqoent  assault.  Both  defendants 
were  summoned  Freeman,  and  at  tbe  bssriag 
before  the  justices  It  wm  omtended  that  thdr 
jurisdiction  was  ousted  m  a  question  was  r^isi 
as  I0  an  interest  in  land.  The  jastioes  coavioted 
both  the  defendanto,  being  of  opinion  that  tiie 
objection  raised  under  the  proviso  to  sect  46  of 
the  Act  of  1861  was  a  frivolous  one  and  not  bona 
fide.  It  was  argued  that  they  had  confnied  tte 
question  they  had  to  decide — namely,  thej  had 
mixed  up  the  question  under  sect  46  with  the 
question  of  a  fronu  fide  claim  of  right.  I  do  not 
tbiuk  that  they  have  entertained  the  qneatim 
otherwise  than  from  a  i^ht  point  of  view. 
That  section  prohibited  the  magistrates  from 
^ j  odicating  on  any  assault  and  battety  in  ^lidt 
any  question  arose  "  as  to  the  titie  to  any  Undi, 
toaements,  or  hereditements,  or  any  intaoA 
therein  or  accruing  therefrom."  In  the  preient 
case  it  was  not  denied  that  the  defendant  might 
have  been  indicted  tm  what  had  happened,  bat  it 
was  areoed  that  beoanae  the  qnenum  ss  to  tte 
right  of  oommon  was  oonneotea  with  the  asiaalt 
tlw  justices  had  no  jnrisdiotion.  I  tiiink  that  the 
decision  of  the  justioes  was  quite  right.  I  do  not 
thin  k  that  the  section  can  be  construed  to  mesa 
that  any  question  of  an  interest  in  land,  wbU' 
ever  and  however  raised,  is  sufficient  to  oast  tba 
jurisdiction  of  the  justices.  Their  jurisdiction,  I 
think,  is  ousted  when  a  question  as  to  the  title  to 
any  land  or  any  interest  therein  arises  in  the 
course  of  the  proceedings,  and  it  does  not  malce 
such  a  question  arise  in  the  proceedings  becaosfr 
one  of  the  defendants  says  he  owns  or  possesKS 
land  on  which  the  complainant  was  when  the 
assault  took  place.  In  uiis  case  no  question  of 
title  to  lands  arose  at  all,  nor  any  qaestion  otwiy 
title  to  any  interest  in  lands,  aaooth  pariisBwen 
admitted  to  be  commoners  and  had  nghtsonthe 
land.  Pressed  with  this  diffleally,  Mr.  Avoiy 
r^sed  two  pcrinte.  He  s^d,  first,  thattiursmi 
a  right  on  the  part  of  a  commoner  to  remove 
obstructions,  as,  for  instance,  pulling  down  a 
house.  But  tbe  fact  that  that  right  erisii  and 
questions  may  arise  on  it  doee  not  throw  light  M 
sect.  46  as  to  ite  meaning  and  the  c(mcuti<HU 
necessary  for  the  application  of  the  proviso  to 
that  section.  He  further  cited  Beg.  v.  Pewnoh, 
in  which  it  was  decided  that  on  the  hearine  of  s 
summons  for  assault,  when  there  was  a  botia  fi» 
question  relating  to  tiie  titie  to  land  involved,  tha 
jurisdiction  of  the  justices  was  ousted.  That 
case  is  an  authority  to  which  we  pa^r  tiie  greatest 
respect,  and  if  it  were  an  authwit^  upon  ths 
question  now  before  us  it  would  be  bmdiag  i^O 
us,  but  in  my  opinion  the  facto  of  tiiat  oass  srs 
different  in  snbsuuiee  from  those  M  tbe  psMBt 
so  far  as  this  proviso  isoonosmed.  Itwasniion* 
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tradicted  there  that  the  assault  was  oommitted  in 
the  assertion  of  title,  and  it  was  admitted  hj 
both  sides  that  the  defandant  was  raising  a  claim 
of  title,  and  that  the  proseontor  entered  on  the 
land  to  which  the  defendiuit  laid  daim.  That 
ease  was  dedded  on  the  ground  that  the  question 
of  title  arose  in  the  proceeding  which  caused  the 
assault.  In  the  judgments  in  the  older  oases  it 
appears  that  the  reason  for  ousting  the  jurisdic- 
tion of  the  justices  in  such  oases  was  that, 
unless  this  was  done,  they  would  indirectly  be 
detenoining  the  question  of  right  and  title 
between  the  parties.  No  question  of  tite  right  of 
one  perwn  m  anotiier  to  land  or  an  interast  in 
land  arose  in  (he  praaent  prooeedinga.  Th^ 
both  had  a  Tight  to  be  where  they  were— namely, 
on  the  land,  and  an  assault  took  plaoe  there.  Tub 
jostines  came  to  a  right  oonolnsion  when  they 
considered  that  the  defcmce  raised  the  defen- 
dant that  there  was  a  claim  of  right  was  a 
friTolouB  one,  and  so  they  were  ri^ht  in  con- 
sidering whether  the  claim  was  bona  fids.  I  am 
of  opinion  that  no  question  of  title  aroee^  and 
both  the  rules  must  be  dischai^ed. 

Daslihg,  J. — I  am  of  the  same  (pinion.  I 
think  to  hold  other  irise  wonld  be  to  determine 
that  an  assault,  if  oommitted  in  a  quarrel  i^^ard- 
iiig  laud,  oonld  not  he  determined  by  justices. 
This  would  be  so  whether  the  assault  was  com- 
mitted on  the  land  or  not.  I  do  not  think  that 
tiie  Act  meant  this,  and  I  think  the  construction 
put  on  the  section  by  my  Iiord  is  right. 

Ghanhell,  J.— I  agree.  I  want  to  make  it 
clear  that  our  judgment  proceeds  on  the  reading 
of  the  statute.  It  must  be  that  the  word  "  titie 
in  sect  46  governs  not  only  the  wor^  "  lands,  tene- 
menta,  or  hereditaments,  but  also  the  words  "  any 
interest  therein  or  accruing  therefrom."  In  this 
oaae  there  was  no  question  as  to  the  titie  of  any 
interest  in  ai^  land  or  any  interest  accruing 
therefrom.  If  any  question  had  arisen  as  to  the 
title  to  t^  ri^ht  of  common  the  statute  wonld 
apply,  for  I  thmk  that  the  words  would  apply  to 
ench  a  right — namely,  a  proJU  d  prendre.  This 
was  meruy  a  qnartvl  between  toe  two  parties 
oonceniing  a  right  which  they  both  had.  and  no 
■uoh  qneation  ae  I  have  referred  to  above  arose. 

Rulet  diecharged. 

Solicitors:  MorrtM  and  SrUtotoe.  for  Laioton, 
Wames,  and  8ont,  Sje ;  QtueotU  and  Fowler. 


Tuaday,  Manh  25. 
(Before  Ziord  Altekbtohh,  O.J.,  Dabliro  and 

CHAjrNBLL.  JJ.) 

Bsz  V.  Justices  of  Eikostoh  j  Ejo  parU 
Datkt.  (a) 

Jgietnting — Of^eeHoiM  hy  jwtice»—No  objection 
teAen  at  meeting — Adjournment— Befiual  of 
renewal  —  Juritdustion — Mandamus  —  Form  of 
—Lteenaing  Act  1872  (35  £  36  Viet.  e.  94).  a.  42. 

Where  no  notice  of  objection  hat  been  terved  not 
lew  Ouin  eeven  clear  dayt  before  the  commence' 
ment  o^  the  general  annual  liceneing  meeting 
any  djedion  then  made  under  tect,  42  (2)  of  the 
Liceneing  Act  1872  mtut  be  made  in  open  court 
before  the  adjournment,  otherwiee  when  the 

<•}  B^ntsd  liy  W.  da  B.  Hniiar,  laq.,  BwilsMr-sl^M. 


jueticet  deal  with  the  renewal  upon  the  adjourn- 
ment they  will  have  no  jarieaietion  eateept  to 
renew  the  lieenee. 
An  objection  can  be  made  under  eeet,  42  (2)  at  the 
general  annual  lieeniin^  meeting  by  the  juetiee* 
themadvet,  btU  suefc  objeetion  muH  bo  made  in 
open  court. 

The  court  laiU  not  by  mandamus  order  a  judicial 
tribunal  to  act  in  a  particular  way,  unless  it  ie 
quite  plain  that  what  it  heu  to  do  i»  purely 
minieterial  and  not  judicial. 

Therefore,  a  mandamus  wUl  not  he  granted  to 
justice*  to  hold  a  further  adjournment  of  the 
general  annuoZ  liceneing  meeting  and  ai  eueh 
further  atfo'ournnient  grant  a  renewal  of  a  Ueenee^ 
but  it  wiU  mersZy  order  the  jiutieee  to  hear  and 
determine  ooeorainjir  to  law. 

Cause  shovrn  against  a  rule  niei  for  a  writ  of 
mandamus  directed  to  the  licensing  jostioes  for 
the  borough  of  Kingston  commandi^  them  to 
hold  witiun  a  reasonable  time  a  further  adjourn- 
ment of  the  general  annual  licensing  meetii^f 
and  at  anoh  rartiisr  adjournment  to  grant  to 
W.  G.  Dave^  the  renewal  of  hialioenoe  in  respect 
of  the  premises,  the  Boyal  Oak  pnblio-hoose. 

The  following  facts  appeared  from  the  affidavit* 
filed  in  support  and  in  oppontion  to  the  mle. 

On  tiie  oth  Uarch  1902,  the  lioenainff  justice* 
held  the  annual  gmeral  lioenni^  meeting. 

Ko  notice  was  nven  to  Davey  of  any  objection 
to  the  renewal  of  his  licence,  and  at  the  meeting 
no  objection  was  made  to  the  renewal  by  any 
person  whatsoever. 

The  ohairmaH  read  out  a  list  of  houses,  of  which 
the  Boyal  Oak  was  one,  and  said  that  the  c<m- 
sideratton  ot  tiie  renewal  of  these  licences  would 
be  adjourned  till  the  19th  March. 

No  notice  to  attend  was  served  upon  the  appli- 
cant, and  no  notice  of  objection  or  grounds  wae 
given  to  him. 

On  the  19th  March  tha  applicant  was  repre^ 
sented  by  counsel,  who  submitted  that  the  justices 
had  no  power  to  refuse  the  renewal  of  the  lichee, 
because  no  objection  had  been  made  as  provided 
by  sect  42  of  the  Licensing  Act  1872,  and  no  notice 
requiring  him  to  attend  or  notice  of  objeoticm 
had  been  g^ven. 

The  justices,  without  hearing  eridenoe  on  oath 
or  otherwise,  reused  the  renewal  trf  the  licence. 

At  the  aimual  licensing  meeting  of  the  justioea 
in  1900  an  announcement  was  made  to  all  the 
licence-holders  present,  and  published  in  tiie  local 
papers,  that,  thoa^h  all  the  licences  wonld  be 
renewed  that  year,  a  redaction  would  be  made  the 
next  year,  and  the  trade  were  invited  to  submit 
specitic  proposals  for  effecting  such  reduction. 
This  notice  having  produced  no  result,  in  1901 
another  announcement  was  made  and  duly  pub- 
lished, to  the  effect  that  unless  some  proposals  as 
to  the  reduction  of  licences  were  recmved  from 
the  trade  it  would  become  the  duty  of  the  justices 
to  take  the  matter  into  their  own  consideration 
independentiy  of  the  trade  itself.  This  notice  also 
being  productive  of  no  result,  the  justices  at  tlw 
licensing  meeting  on  the  5th  Malrch  1902,  pn>> 
oaeded  to  oonsider  in  the  public  interest  where 
the  rednotion  in  the  nomher  of  lioeuoes  shonld 
take  place,  and,  finding  that  the  district  in  which 
the  ICotsI  Oak  is  situated  was  one  where  a  oouf 
aideralue  decreaee  of  population  had  taken  place 
in  tJiie  last  few  years,  they  adjourned  tiie  considera- 
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tion  of  the  renewal  of  the  licences  of  foar  honees 
in  that  neij^hbonrhood,  InclaiUnK  the  Royal  Oalc, 
until  the  19th  March.  The  above  circumstances 
were  explained  to  the  solicitor  for  the  applicant  on 
the  17th  March  by  the  clerk  to  the  jastices. 

At  the  adjourned  meeting  on  the  19th  March 
the  chairman  observed  that  the  renewal  of  the 
lioenoes  of  the  four  houses  had  been  deferred,  as 
the  jostioes  oonudered  that  the  popnlaticm  liad 
eenuUy  decreased,  and  they  Uieu  refused  the 
renewaL 

Avory,  E.G.  [Lynn  with  him)  showed  oanse 
against  the  rule. — As  to  the  case  apart  from  the 
point  as  to  the  form  of  mandamut  asked  for  tiie 
C[nestion  is  nused  whether,  under  sect.  42  of  the 
Licensing  Act  of  1872.  the  justices  themsdves 
can  start  an  objection  to  the  licence,  or  whether 
«uch  an  objection  must  be  made  by  a  third  party. 
I  submit  that  they  can,  for  otherwise  the  jnstioes 
would  be  deprived  of  their  absolute  discretion  as 
to  remewals  unless  some  third  party  objected.  As 
to  the  point  that  the  applicant  had  no  notice  of 
the  adjournment,  he  was  represented  at  the 
adjourned  meeMng,  and  so  must  have  known. 
The  notice  need  not  necessarily  be  a  formal  one 
f^ven  in  court.  If  the  court,  however,  are  of 
opinion  that  there  has  not  been  sufficient  notice 
of  the  meeting,  the  justices  are  quite  ready  to 
hear  and  determine  again.  As  to  the  form  of 
the  rule  asked  for,  it  cannot  be  granted  in  those 
terms,  beiMinse  on  the  authorities  that  the  only 
form  in  which  it  can  eo  would  be  to  direct  the 

i'ustioee  "  to  hear  and  aatenuine  and  aooording  to 
iw/'  and  not  as  an  order  to  them  to  renew  the 
licence.  In  Reg.  t.  Farquhar  (L.  Rep.  9  Q.  6. 
2fi8)  a  mandamut  was  asked  commanding  the 
justices  to  hold  a  meeting,  and  at  such  mating 
to  grant  a  renewal,  but  the  court  declined  to 
ffrant  it  in  that  form,  and  limited  it  "  to  hear  and 
determine."  Again,  in  Beg.  v.  Howard  (60  L.  T. 
Bep.  960  ;  23  Q.  B.  Div.  502),  Beg.  v.  Farquhar 
was  discussed.  There,  where  the  justioee  bad 
returned  to  the  writ  of  mandamu*  that  Hay  had 
heard  and  determined,  that  was  held  to  be  euffi- 
cient 

Sammond  Ckambert,  E.G.  (Boio$eU  with  him) 
in  Buppcn't  of  the  rule. — No  objection  was  takw 
«ther  by  the  justices  or  by  anyone  else  to  the 
renewal  of  the  licence  at  the  meeting,  and  that 
being  so,  there  was  no  power  under  the  proviso 
to  sub-sect.  2  of  sect)  42  to  adjourn  the  meeting. 
As  there  was  no  jurisdiction  to  adjourn,  and  no 
objection  was  taken  at  the  meeting,  the  court  can 
only  direotthem  to  do  whatthey  ought  to  hare  done 
before— mmely,  renew  the  Ucenoe  as  a  matter  of 
oourse,  and  should  not  direct  them  to  hear  and 
determine  the  application.  Their  'duty  now  is 
merely  ministerial,  and,  therefore,  as  they  can 
only  act  in  one  way  there  is  no  objectum  to  the 
rule  ^oing  in  that  form.  There  was  no  jurisdic- 
tion m  the  justices  to  adjourn,  as  there  was  no 
objection  under  sect.  42  of  the  Licensing  Act 
1872.  The  case  of  Beg.  v.  Merthyr  TydvU  Justices 
<14  Q.  B.  Div.  584)  shows  that  the  objection  must 
be  taken  in  open  court.   He  referred  to 

Buddiei  T.  Liverpool  JtuticM,  42  J.  P.  400. 
In  Evans  v.  Conway  Justices  (82  L.  T.  Bep.  704 ; 
(1900)  2  Q.  B.  224)  it  was  held  that  on  an  appeal  to 
Quarter  se88i<ms  against  the  refusal  ci  licensing 
justices  to  renew  a  licence  the  quarter  sessioos 
are  not  entitled  to  refuse  to  renew  a  lioeuoa  witii- 


out  evidence  of  any  ground  of  objection  to  its 
renewed.  In  that  case  the  Court  of  Appeal 
directed  that  the  licence  must  be  renewed.  Ha 
referred  to 

Barter  T.  Lsehe,  62  J.  P.  203;  14  Tbam  L.  Bap. 
352. 

Lord  Alvebstonb,  CJ.  —  In  this  case  Mr. 
Hammond  Chambers  obtained  a  rule  nisi  for  a 
mandamiu  calling  npon  the  Kii^ton  jnstioes  to 
show  cause  why  they  should  not  grant  a  miewal 
of  a  lioenoe,  and  he  has  pressed  ns  for  reaaons 
which  are  soffioientiy  obvious  to  grant  the  mle  in 
that  form.  He  says  that  we  ought  not  to  maike 
the  mle  absolute  callini;  upon  the  jnstioes  to 
bear  and  determine  the  application  for  a  renewal. 
Mr.  Horaoe  Avory,  who  suggests  to  us  that  there 
was  a  sufficient  hearing  and  determining  by  the 
justices  in  the  caee  on  the  I9th  March,  has 
expressed  the  willingness  of  the  justices  to  hesr 
and  determine  the  application  of  Mr.  Dave^,  on 
whose  behalf  the  rule  has  been  moved.   I  think  it 
is  bettor  that  I  should  state  first  what  I  under- 
stand the  law  to  be,  and  then  deal  with  the 
actual  form  of  the  rule.   I  think  it  in  quite  plun 
that  under  sect.  42  (2)  of  the  Licensing  Am  the 
objection  to  the  Ucenoe  must  be  made  in  mm 
court  before  the  oaae  can  be  adjourned,  so  tost 
the  magistrates  may  deal  with  it  on  the  adjoiunsd 
hearing,  notwithstan^mg  no  notioe  ot  objeetim 
has  bMu  giren  pursuant  to  the  earlier  mrt  U 
the  section,  and  if  it  should  tun  out  that  no 
objection  was  taken  in  open  court  then  the 
mapstrates,  whw  the^  deal  with  this  mattsr, 
will  have  no  jurisdiction  ezoept  to  oonfirm  or 
rather  to  renew  the  licence.    But  I  think  it 
would  be  wrong  upon  the  materials  before  ns  to 
come  to  the  conclusion  that  there  was  clearly  no 
notioe  of  objection,  and  therefore  act  as  tiiocgh 
there  was  nothing  for  the  ma^^tratee  to  hear  and 
determine.   I  think  it  is  quite  unusual  to  direct 
a  judicial  tribunal  to  act  in  a  particular  way 
unless  it  is  c^uito  ^lain  that  what  the^  have  to  do 
is  purely  ministerial  and  is  net  judicial.   It  hu 
been  contended  by  Mr.  Avory  that  the  affidavits 
are  sufficient  to  show  that  the  ^mlieant  knsw 
enough  about  it  by  what  ooonrrM  on  the  5th 
Mardi,  supplemented  by  the  notioe  of  the  19tii 
March,  and  supplementoa  by  tlie  foot  that  one  of 
the  four  gentlemen  whose  licences  were  post- 
poned did  go  into  the  merite  and  contest  tiM 
matter.   Unfortunately  it  does  not  appear  what 
the  m^istrates  did  when  counsel  who  repre- 
sented the  applicant  on  the  later  hearing  on  the 
19th  March  took  the  objection  that  no  notice 
had  been  given.   If  they  had  decided  that  notice 
had  been  given,  that  there  had  been  an  objection 
token,  and  had  then  called  upon  the  applicant 
for  evidence  on  the  merits,  a  different  question 
would  have  arisen.   The  affidavit,  however,  stops 
short  of  that.   It  seems  to  me  quite  imposnUe 
for  us  to  come  to  the  conclusion  that  there  was 
sufficient  evidence  of  an  objection  taktti  u^ 
the  5tii  March,  and  of  that  objection  beuw 
brought  to  the  notice  of  the  applicant  siu 
determined  upon  the  19th  March,  and  to  say 
that  there  was  a  hearing.    Therefore  I  an 
of  opinion  that  the  rule  ongbt  to  be  msda 
absolute  calling  upon  the  munstrates  to  hear  and 
determine  the  application.   Then  Mr.  Hammond 
Ohambers  has  pressed  ns  to  say  that  the  rule 
oaght  to  be  made  absolute  to  grans  a  reBawal,  and 
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he  bases  his  arjifninent  mainly  upon  the  case  of 
Beg.  T.  Merthyr  TydvU  Justiees  (14  Q.  B.  Div. 
584),  and  he  saya  that  we  onght  to  follow  the 
form  of  the  rale  in  that  oaae  under  the  circnm* 
Btenoee  oi  tiua  oaae  rather  than  the  form  of  the 
rule  which  waa  adopted  in  Beg.  t.  Farcpthar 
(L.  Rep.  9  Q.  B.  258^  and  in  Beg.  r.  Soword  (60 
L.  T.  Bep.  960  ;  23  Q.  B.  Dir.  502).  In  the  Rntt 
|dace  it  seems  to  me  that,  even  if  jou  take  the 
report  of  Beg.  r.  Mertfiyr  TydvU  JtuUeee  (sup.)  by 
itulf,  it  is  quite  plain  that  Lord  Coleridge  did 
not  mean  to  lay  down  an  absolute  rule  as  to  what 
one  must  do.    In  this  case,  if  Mr.  Hammond 
Ohambers  is  right,  it  is  pointed  oat  in  which  form 
the  mandamue  should  go ;  in  other  words,  it  seems 
to  have  been  practioaUy  conoeded  that  no  objec- 
tion had  been  taken,  and  therefore  there  ooold  be 
no  right  in  the  magistmtea  to  decline  to  renew  the 
licence.    That  that  is  really  the  true  view  of  the 
case  is,  I  think,  pkin  when  tou  come  to  consider 
the  juc^ment  in  Beg.  r.  Farquhar  (<up.),  where 
Blackburn,  J.,  as  he  then  was,  points  out  that 
the  magistrates  might  themselves  take  the  objec- 
tion, and  they  having  taken  the  objection  woald 
be  entitled  lo  give  notice  to  the  applicant,  and 
sabseqnently  imr  and  determine,    in  Big.  t. 
fioward  (sup.)  the  extent  to  which  Ooleridge,  O-J. 
is  sapposed  to  lay  down  the  law  is  commented 
upon  by  Mathew,  J.   It  seems  perfectly  plun  to 
my  mind  that  Hathew,  J.  took  the  view  which  I 
am  Boiwesting  ia  the  right  one — namely,  that 
Lord  Coleridge,  in  the  case      Beg.  v.  Merthyr 
Tydvil  JiuHees  (sup.)  could  not  have  intended  to 
lay  down  the  rule  that  under  aach  oircumstances 
there  must  be  a  rule  to  order  the  justices  to  grant 
s  renewal.  The  actual  form  of  the  rule,  which  my 
brother  Channell  has  kindly  handed  to  me,  waa 
"to  hear  and  determine."   Therefore  that  ^ows 
OS  what  one  would  have  expected — ^namely, 
tiiat  that  particular  point  was  really  imma- 
terial for  the  purpose  of  Lord  Coleridge's  deci- 
mon,  bat  the  actual  rule  granted  waa  "  to  hear 
and  deternune."  I  have  cmly  two  other  observa- 
tums  to  make  with  regard  to  matters  which 
hare  been  referred  to  in  the  argument.  It 
saema  to  me,  for  tiie  reastms  I  have  given,  that 
an  objection  can  be  started  by  the  magistratea 
themselvea.   That  waa  a^d  by  Blackbom^  J.  in 
Beg.  T.  Farquhar  {aup.),  bat  it  mast  be  atated  in 
open  court.   That  Mr.  Hammond  Gham'bera  has 
very  &irly  conceded,  and  if  stated  in  open  court 
the  case  can  then  be  dealt  with.   I  myself  think 
the  case  most  be  dealt  with  on  the  merits,  and  if 
facta  are  to  be  proved  the^  ought  to  be  proved 
in  evidence,  and  I  do  not  think  were  ought  to  be 
caaoal  conversations  between  justices  which  are 
not  brought  to  the  knowledge  of  the  person  who 
ia  applymg.    Of  course  nobody  can  say  before- 
hand what  mast  be  done  in  every  case.   It  may 
be  that  the  facts  which  are  stated  are  not  disputed 
oy  the  applioant,  and  therefore  there  may  not  be 
i^Boeauty  for  the  amoant  d  eviduioe  in  some  oases 
thatth^  woold  be  in  others.  Those  matters  oan 
o^j  be  dealt  iritti  when  the  partionlar  cwcrete 
case  arises.  It  not  being  dear  in  ffais  oaae  to  my 
l^nd  whether  an  objection  was  taken  on  the  5th 
^uiroh,  and  it  certainly  not  being  established  that 
^t  objection  was  jadioially  brought  to  the  mind 
of  the  applicant  to  treat  the  hearing  on  the  19th 
SB  binding  upon  him,  I  think  the  rule  ought  to 
^^^^de  abs^nte  to  the  jastioes  to  hear  and 


Darling,  J. — I  am  of  the  same  opinion.  The 
qaeation  really  ia  whether  enough  nappened  on 
the  5th  March  to  bring  into  operation  the  proviso 
of  sect.  42  (2)  of  the  Licensing  Act.  Now,  in 
order  to  enable  the  m^^strates  to  adjourn  the 
consideration  of  thia  licence  in  order  to  determine 
about  its  renewal  fnnn  the  5th  Uaroh  there  most 
have  been  on  the  5th  Mansh  an  objecti<m  in  open 
court.  I  think  it  does  not  make  any  difEerenoe 
that  the  objection  ia  taken  1^  one  of  the  magis- 
trates. I  think  one  of  the  maeistrates  might  wto 
taken  the  objection,  and  if  ne  had  taken  it  in 
open  court  then  there  might  have  heea  an 
adjournment,  and  the  applioant  might  have  been 
required  to  attend  and  the  matter  might  have 
been  gone  into.  I  do  not  see  myself  any  evidence 
from  these  affidavits  that  an  objection  was  taken 
in  open  court,  but,  for  all  that,  it  may  have 
been.  The  fact  that  an  objection  may  have  been 
taken  ia  ecough  to  show  that  it  would  not  be 
proper  in  thia  case  simply  to  issue  a  mandamxis 
to  the  justices  that  thay  should  do  a  particular 
thing  which  might  depend  upon  whether  that 
objection  waa  taken  or  whether  it  waa  not.  The 
mandamue  will  therefore  be  to  the  magistrates  to 
hear  and  'detem^ie  aooording  to  law.  It  seems 
to  me  that  it  no  objection  in  open  court  waa  in 
fact  taken  upon  the  5th  Uarch  tiien  the  mi^is- 
trates  would  nave  to  renew  the  licence.  If,  how- 
ever, objection  was  taken  then  they  may  renew  or 
refuse  to  renew  it  aooording  to  the  opinion  which 
they  form  in  their  discretion.  One  most  assume 
that  when  they  receive  this  mandamue  and  pro- 
ceed to  hear  and  determine  they  will  proceed  to 
hear  and  determine  according  to  law,  and  not  in 
some  other  way.  I  simply  point  out  that  if  it  is 
desired  to  ascertain  whether  they  do  or  do  not 
hear  and  determine  according  to  law  the  proceed- 
ings to  be  taken  will  be  found  by  Mr.  Hammond 
Chambers  and  his  client  in  Beg.  t.  North  Stafford- 
ghire  Jueticee  (61  L.  T.  Bep.  634;  14  Q.  B. 
Dir.  13). 

pHAKKBLL,  J. — ^I  am  of  the  same  opinion.  I 
think  it  is  an  important  matter  which  should  be 
thoronghly  nndentood,  that  this  court  does  not 
by  mandanHw  direct  either  justices  or  any  pnblio 
body  or  anybody  else  nprai  whom  a  duty  is  oost^ 
how  and  in  wlut  manner  they  are  to  perform 
their  duty.  The^  simply  ^recb  them  mandamus 
to  perform  their  duty.  I  think  also  that  even 
where  the  facts  are  all  admitted,  so  that  in 
the  particular  ciroumatancea  of  a  particular  case 
— as  my  brother  has  pointed  out  m  thia  case- 
there  happens  to  be  bat  one  way  of  performing 
that  duty,  still  the  mandamus  goes  to  perform 
the  duty,  and  not  to  perform  it  in  a  particular  way. 
There  may  possibly  be  cases,  but  none  in  fact  have 
been  broaght  to  our  attentiou,  where,  in  conse- 
quence of  tiie  circumatances  being  such  that  there 
IS  bat  one  way  of  performing  the  duty,  no  cme  has 
thought  it  worth  while  to  question  the  form  in 
which  the  mandamue  ahoald  go.  Accordingly  it 
has  gone  to  do  the  particular  act  because  nobody 
has  thought  it  worth  while  to  trouble  about  the 
matter  at  all.  When  we  see  the  rule  that  was 
granted  in  Beg.  v.  Merthyr  TydvU  Jueticee  (aup.), 
and  see  what  was  said  in  that  oaae,  it  seems  tome 
that  all  tliat  Lord  Coleridge  said  was  that  it  did 
not  signify  in  that  particular  case  in  which  form 
the  nue  went.  I  do  not  say  I  think  there  ia  no 
anthori^  for  granting  a  mandamus  in  the  other 
form.  The  other  oaae  pressed  upon  ua  was  Evan» 
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T.  Cmtoau  JwUces  (82  L.  T.  Rep.  7M ;  (1900) 
2  Q.  B.  224),  bat  there  there  was  a  case  stated  by 
tiie  magiBtratea,  and  Uiat  makes  all  the  diflerenoe, 
beoaose  if  the  magistratee  state  a  case  yon  have 
to  tell  tbou  how  tEer  are  to  perform  their  duty. 
But  it  is  a  totally  cQflerent  thing  here.  Upon  the 
other  matters  I  mtirdy  agree  irith  what  my 
brothers  have  said,  and  I  do  not  think  it  neoee- 
sary  to  add  anything.  If,  on  the  one  hand,  the 
facts  are  all  one  way,  the  justioes  will  have 
nothing  to  do  bat  to  grant  uii«  lioenoe ;  on  the 
other  hand,  if  thne  was  in  point  of  fact  an 
objection  taken  in  open  oonrt,  then  I  think  that 
they  can  give  notaoe  of  their  adjourned  hearing 
under  our  order,  and  I  think  that  they  oonld  hear 
and  determine  that  objection  in  the  wa^  in  which 
they  o1^:ht  to  have  heard  and  determined  it  on 
tbel»fchHaroh.  BUledb^uU. 

Solicitors :  WUkinBon,  SbwUU,  and  W'iJkin$(m ; 
Pyke  and  Parrott. 


Jlfarch  24  and  25. 
(Before  Lord  Altebstohb,  GJ.,  Dablino  and 
Chakkell,  JJ.). 
GoKBiHGx  (app.)  V.  Hatob,        or  Shobk- 
DiTCH  (reaps),  (a) 

Meiropolu  —  Ccmbinad  «eheme— Ordw  ({^  ImoZ 
aiUhorit^  —  AUtiraHon—'No  order — Dram  a 
»ewer. 

Certain  houtea  in  B.  street  in  1853  were  drained 
hy  a  eomhined  $chetne  under  the  order  of  the 
local  authority. 

In  1889  No.  B.-street  woe  diteonneeted  from 
No.  83  and  connected  to  itu  a^oining  house  on 
the  other  wide.  No.  87.  No  order  woe  made  by 
the  authority  for  tkia,  hut  it  wu  tuperiniended 
by  their  offieere. 

In  JUlOO  the  owner  of  No.  85  erected  a  workehop  on 
ihe  garden^  and  &e  drainage  from  that,  includ- 
ing an  addUionai  w.a,  was  oonneeM  with  the 
drain  tf  No.  87.  2%jf  was  nuperinlended  hy 
the  reepondentg'  tMeere,  and,  <uthough  a  plan 
had  been  approfiea  by  the  rstpoiulenb,  ike  work 
VJM  not  in  fact  earned  out  tn  aeeordanee  wUh 
that  plan. 

Seld,  that  the  drain  of  No.  df!  did  not  become  a 

sewer. 
Oabb  btatbd. 

The  appellant  was  the  owner  of  No.  87,  Brans- 

Wick.ataBet. 

In  Sept.  1853  one  John  Hartley,  who  was  then 
building  a  row  of  houses  in  Bmnswick-street, 
made  application  in  writing  to  the  Ketropolitan 
Commissioners  of  Sewers  asking  permiseion  to 
drain  the  proposed  houses  in  aooordanoe  with  tiie 
plan  accompanying  that  application.  The  com- 
missioners by  an  order  duly  approved  such  plan, 
and  the  houses  and  drains  were  then  constructed 
in  accordance  with  that  plan. 

In  1889  that  |mrt  of  the  drainage  from  No.  85 
which  ran  into  dnun  of  <^  house  to  iU  left 
(No.  83)  was  ^soonneoted  from  No.  83,  and  tiie 
drain  was  connected  to  the  drain  which  drained 
Nos.  85  and  87.  The  slteration  was  carried  oat 
under  the  snperintendenoe  of  the  offioera  of  the 
late  Testry  of  Shoreditch,  but  there  was  no 
eridence   that   any    plan   was   submitted  to 
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tiiem.  or  that  tiiqj  made  aay  order  as  to  that 
drain. 

In  1900  Martin  Alfred  Bobinson,  the  owner  of 
No.  85,  wishing  to  build  a  factoiy  or  workshw 
on  the  garden  <»:  yard  beltmging  to  and  bdmu 
his  house,  vresentea  a  plan  to  the  raspondeBts  fiir 
drainiuff  tiie  new  factory  or  workahm  showiag 
t^e  drainage  as  nmning  under  Na  8^  as  it  wh 
thoQght  at  that  time  to  do,  and  the  respondoiti 
doly  approved  of  that  plan. 

After  the  factory  or  workship  had  been  bailt  it 
was  foond  that  No.  85  had  not  a  separate  drain, 
as  described  upon  the  presented  plan,  but  that 
the  drainage  from  No.  85  ran  into  the  dnia 
which  passed  through  and  drained  No.  87. 

The  whole  of  the  drainage  work  in  connection 
with  the  alterattons  in  No.  85  was  carried  oat 
under  the  inspection  of  one  of  the  respondents 
sanitary  inspectors,  and  all  the  new  ^bains,  in- 
cluding that  from  an  additional  water-cloeet, 
which  was  subseqaently  erected  hj  the  direoticHii 
of  the  respondents  on  aport^n  en  the  nte  of  tbe 
baok  addition  of  No.  85,  in  order  to  comply  with 
tin  reqairements  of  the  Faotcny  Acts,  were  con- 
nected with  the  old  drain  at  Na  87. 

The  atmeUant  ctmtended  that  the  aUerstiaH 
made  in  the  drainage  in  18^  and  1900  had  oauad 
the  old  drain  on  her  prenuses.  No.  87,  to  become  s 
sewer. 

The  respondents  contended  that,  notwitbstand* 
ing  the  alterations  and  additions,  the  old  drain  on 
the  premises  Nos.  85  and  87  remained  a  drain 
reason  of  (a)  that  there  had  not  been  any  addi- 
tion to  the  combined  drain  or  drainage  of  any 
other  premises  without  the  same  cartilage;  (o) 
that  the  approval  of  the  plan  and  the  canring 
out  of  the  work  in  relation  to  the  faototy  in  1900 
amounted  in  law  to  an  order  by  the  respondoita 
for  drainage  by  combined  operataon ;  and  (e)  that 
the  addition  to  Hm  combined  drain  of  the 
from  the  faotoiT  Toot  he&ag  for  the  ocdlectioB  and 
discharge  of  rain-water  onl^t  wtiioh  fonneriy  Idl 
into  the  yard  or  garden,  did  not  cause  the  com- 
bined druin  to  bemme  a  sewor. 

The  maipsfcmte  held  that  the  drun  on  ihs 
amwUant'e  premises  remained  a  drain  and  had 
not  beoome  a  sewer,  and  he  made  an  radsr  moB 
the  aj^ellant  to  abate  the  naisanoe  oomplainedct 

Maemorran,  E.O.  and  Mattineon  tor  the  ^paU 
lent 

Cowrihope-Munroe  for  the  respondents. 

Lord  Altbbstohe,  O.J. — ^I  am  not  at  all  ame 
that  any  real  question  of  law  arises  here,  and  I 
am  not  going  to  express  any  opinion  upcm  what 
could  be  done  upon  the  curtilage  or  premises 
attached  to  a  house,  it  still  being  a  oombined 
system  of  drainage  and  not  becoming  a  sewv. 
It  seems  to  me  tut  it  is  not  neoessaiy  to  deoilB 
it.  We  oaght  not  to  deal  with  any  case  iriiidt 
may  involTe  diflermt  facts.  In  onlar  lealfy  to 
nndentand  this  oas^  and  what  the  matpstrate  haa 
decided,  we  have  to  see  what  the  staw  <rf  tbinsi 
was  under  the  alteration.  There  was  undonbtsaly 
a  oombined  order  for  Nos.  85  and  87,  and  tiiej  woe 
both  houses.  There  has  been  an  erection  pnt  at 
the  back  ol  No.  85,  which  has  been  called  a  wA- 
shop,  and  which  has  been  called  a  factory  in  the 
case.  In  consequence  of  that  they  added  to  tha 
old  water-oloset  a  second  one,  and  some  rain- 
water, which  originally  fell  in  the  garden  and 
which  drained  away  somehow,  now  comes  down 
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into  this  oombinsd  dnun.  That  b^g  bo,  the 
contention  b^ore  the  mae^strate  wai,  on  the 
part  of  the  appellant,  that,  the  beii^  Vb»  owner 
of  No.  87,  that  inaamnch  aa  this  alteration 
bad  been  made,  tiiat  which  had  prerionslj  been 
a  drain  on  her  premiaes  had  beoome  a  sewer, 
becanse  the  work  of  1889  and  1900  had  been  done. 
The  oontention  of  the  respondents,  which  I  agree 
with  Ur.  Maomorran  the  magistrate  mnst  mva 
adopted,  were,  first,  that  tiiere  had  not  be^  any 
addition  to  the  combined  drain  of  the  drainfwe  of 
any  other  premises  without  the  cartilage.  I  will 
tace  the  uiird  point  next,  "  that  the  addition  to 
the  combined  drain  of  the  pipe  from  the  factory 
roof  being  for  the  collection  and  dischai^  of 
zmin-water  only  which  formerly  fell  into  the  said 
yard  or  garden  did  not  cause  uie  said  combined 
drain  to  become  a  sewer."  It  seems  to  me  that 
those  two  qoeations.  ^thoogh  they  nndoabtedly 
niae  a  question  of  law  to  a  certain  extent,  also 
involve  a  qneation  of  fact.  The  ma^patrate  oame 
to  tiie  ocmclnsion  that  uusk  alteiatiaai,  aa  it  waa, 
did  not  torn  tiiat  drain  into  a  aewer.  It  ia  con- 
tended that  it  mnst  have  done  so  aa  a  matter  of 
law,  becanse  there  was  a  straotore  put  at  the 
back  of  the  garden,  the  rain-water  from  which 
oame  down  into  this  combined  drain.  It  seems 
to  ma  perfectlv  obvions  that  that  mere  increase 
of  the  sewage  burden  cannot  be  sufficient,  or  other- 
wise the  pattin^^  up  of  a  second  water-closet  in 
the  house  originally  sanctioned  might  have 
increased  the  sewage  burden.  The  mere  fact  that 
more  sewage  goes  to  the  combined  drain  cannot 
be  contested.  It  is  equally  clear,  perhaps  I  will  not 
say  equally  clear,  bat  I  can  imagine  a  case  where 
the  nature  of  tiie  building  and  the  purpose  for 
which  it  was  pat  were  such,  the  magistrate  would 
coma  to  the  oondnaion  that  it  waa  aubetantiaUy  a 
fresh  drainage  system  added  on  to  the  old  oom- 
Uned  drain,  and  thnefore  it  waa  a  aewer.  The 
aathoritiea  oertaudy  aeem  to  eataUiah  that  if  a 
drain  or  sewer  from  new  premiaas,  meaning 
thereby  new  houaes  and  baiuUngs,  is  added  to 
the  drain  of  houaes  which  were  prerioualy 
drained  by  a  combined  drain,  tiw  dnun  becomes 
a  sewer.  They  have  not  gone  further,  and  I  do 
not  think  they  ought  to  go  farther.  Any  augzea- 
tion  of  hardship  on  the  owner  of  No.  87  has 
been  met  by  the  argument  of  Air.  Gourthope- 
Mnnroe.  The  owner  buys  the  property  and  must 
be  taken  to  know  that  there  was  a  combined 
drain.  She  did  not  make  the  inquiry ;  therefore 
it  is  her  own  fault.  Therefore,  unless  the  state 
of  things  is  such  that  there  has  been  established 
a  sewage  syatem  for  different  premises,  I  think 
that  the  mu^atratewaa  joatifiea  in  coming  to  the 
oonclnnon  that  tiiat  which  waa  originally  a  oom- 
Inned  drain  haa  not  oeaaed  to  be  ao,  and  that  this 
appeal  ahonld  be  diamlaaed. 

Da&liho,  J. — I  am  of  the  aame  opinion. 

Channell,  J. — I  atao  am  of  the  same  opinion. 
I  think  that  this  case  is  governed  b^  the  opinion 
of  my  brother  Darling  and  myself  m  the  case  of 
Greater  London  Property  Company  v.  Foot  (80 
L.  T.  Rep.  390 ;  (1899)  1  Q.  B.  972).  Certainly  it 
is  within  what  I  personally  meant  to  de<ude  in 
that  case,  and  I  think  further  that  there  is  no 
case  whidii  has  held  that  awrongfal  act  by  one  of 
the  existing  owners  of  two  properties  can  convert 
what  previously  was  a  drain  into  a  sewer.  The 
case  of  Ker§haw  /.  Taylor  (73  L.  T.  Bep.  274 ; 
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(1895)  2  Q.  B.  471)  proceeds  entirely  on  the 
fact  that  there  had  been  at  aome  antecedent 
period  a  wrongfol  act,  and  it  was  not  known  by 
whom  it  waa  dmia,  If  it  had  been  dcme  by  me  cu 
the  partJea,  puty  who  waa  compluning  in 
that  particular  caae,  my  recolleotitm  of  the  courae 
of  the  argument  ia  that  the  court  would  have 
decided  the  other  way.  But  certainly  it  is  no 
authority  that  if  the  wrongful  act  is  done  by  one 
of  the  partiea  tp  the  litigation,  one  of  the  ownere 
of  the  two  housea,  when  any  queation  arises,  that 
the  wrongful  act  will  have  the  effect  of  converting 
the  thing  previously  a  drain  into  a  aewer.  There 
are  at  l^t  two  authoritiee  to  the  contra^.  In 
reference  to  Holland  v.  La»arus  (66  L.  J.  285, 
Q.  B.;  61  J.  P.  282).  as  reported,  it  seema 
to  come  within  Kershaw  v.  Taylor  (•wp.).  be- 
cause there  seems  to  have  been  some  doubt 
— vary  little,  I  think,  but  some — as  to  who  had 
made  the  alteratitm.  If  it  ia  to  be  taken  np<m 
the  facts  of  the  case  that  it  ia  nnoert^  who 
made  the  altoration.  tiien  of  oourae  it  merely 
followa  Kenhau  r.  Taylor  (sup.).  It  on  tba  otiiw 
hand,  it  ia  to  be  taken  that  Holland,  the  plaintiff, 
at  whose  house  the  alteration  had  been  made,  had 
himself  made  it,  then  I  cannot  help  thinictng  that 
the  case  requires  aome  review,  and  that  whcm  it  ia 
considered  it  will  not  be  followed.  But,  of  coorae, 
if  tiie  true  ^ts  were  the  other  way,  and  the 
judgment  at  any  rate  does  not  make  it  quite  dear 
which  way  they  are,  it  merely  follows  Kenhaw  v. 
Taylor,  which  is  an  authority  on  the  oaae. 

Append  dumwaed. 

Solioitora:  Qeorge  Brown,  Bon,  and  Fardy; 
S.  Mantfield  BtAmaon.  '— 


April  15, 16,  aad  May  3. 
(Before  Lord  AiiVUBToni,  OJ.,  Dablisg  and 

Chankeu.,  JJ.) 
Buj>  V.  Fbibhdlt  Sociitt  or  OpraxxivB 

STonajusoiTB.  (a) 
Matter  and  eervaaU — Trade  unum— JaduoEnji 
hreadt  qf  amtraiot—MaUee—Baia  fidea— Bi^nt 
of  oeHon. 

By  an  indeniwre  ihej^intiff  toae  bound  ae  apprvu 
tiee  to  W.  and  W^for  three  yeare'ae  a  tUme- 
mason.  At  that  time  he  was  being  employed  hy 
them  08  a  labourer  and  was  twenty-fivf^yeara  of 
age. 

Certain  rules  had  been  drawn  up  &e<HW»  the 
maatertand  which  W.  andW.  had  agreed 
to  and  tigned. 

By  rule  6  it  was  ;>romdcd  :  "  That  boya  entering 
the  trade  ahaU  not  work  more  than  three  monVU 
without  being  legaUy  bound  apprentice,  and  in 
no  case  to  be  more  than  tixteen  yeara  of  age, 
eseeept  maeona*  sons  and  atepaona.  Emphyere 
to  have  one  apprenUee  to  every  four  masons  on 
an  average." 

The  defmdanit  threatened  to  toithdraw  the  men 
employed  by  W.  and  W.  if  the  plaintiff  waa 
taught  the  art  a  sfoasmosoa,  and  aceordingly 
<&«  plaintiff  woe  no<  taught  by  W,  and  W.  i» 
aoeordaiiMB  wiO^  the  fndsmwv. 

Held  (per  Darling  and  ChannM,  JJ.),  {hat  the 
plaintiff  would  have  a  oause  of  action  againet 
the  d^endanta  unlesa  they  aatiajied  the  court 

(o)  Bsportcd  bj  W.  os  B.  Hubibt,  £14.,  B»ni»t«Mt-I«w. 
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that  when  they  interfered  with  the  eoniraetual 
right*  of  the  plaintiff  they  had  wuffUient  jueiifi- 
etUionfor  their  iitUfferanee ;  thai  fueh  auMeient 
jiMiificaiiion  for  tMier/ereNM  vtiiK  pUantifa 
right  mtut  be  an  equal  or  superior  right  in 
themeelves,  and  it  would  be  no  esseuee  that  they 
had  acted  on  a  wrong  understanding  of  their 
righte  or  without  maliee,  or  honk  fide,  or  in  the 
beet  interette  of  themtelvee;  that  under  the 
eir^uvutaneet  there  should  be  a  new  trial. 
Per  Lord  Alverstone,  C-J. :  That  the  facte  dis- 
closed negatiiied  any  suggestion  that  the  action 
taken  was  to  protect  the  intere^  tif  the  d^en- 
dants,  and  that  judgmemi  should  be  entered  for 
the  plaintiff. 

Appeal  from  Hia  Hononr  J adge  Eardlej  Wilmot 
elfcting  at  the  iMwioh  Ooonty  Coart.  The  facts 
were  thns  ataten  in  the  written  judgment  read 
by  Darling,  J. : — 

In  this  case  tlie  plaintiiE  saed  the  defendants 
for  wrongfollj  and  maliciously  procuring  to  be 
broken  an  indentnre  of  apprenticeBhip  dated  the 
the  1st  June  1900,  and  made  between  the  plaintiff 
•of  the  one  part,  and  Wi^  and  Wright,  monu- 
mental masons,  of  the  other  part.;  and  for  unlaw- 
fully and  maliciously  otmapiring  together  to 
procure  the  said  indenture  to  be  broken,  and  for 
Qulawtnlly  and  maliciously  oonapiring  together  to 
molest  and  injure  the  plaintafl  in  us  trade  or 
calling,  and  for  otherwise  committinff  or  pro- 
oiirinfi!  violations  of  the  legal  rights  of  the  plun- 
tiff.  The  plaintiff  claimed  damages  and  an 
injnnotion.  The  oase  was  heard  before  a  Gonnty 
Court  judge  on  the  22nd  Jan.  last,  and  the  facts, 
«o  far  as  uiey  are  before  us,  appear  to  be  these : 
67  a  deed  of  am)renticeship  dated  the  lltb  Aug. 
1900  thephuntifc  was  bound  to  Wigg  and  Wright 
for  three  years  as  an  am>rentioe  stonemason.  He 
was  employed  and  paid  by  tiiem  as  a  labourer, 
and  was  not  learning  the  trade  of  a  mason.  All 
the  men  employed  by  Wigg  and  Wright  were 
members  of  the  trade  union  of  which  all  the 
defendants  are  members.  Wigg  and  Wright 
were  parties  to  the  roles  of  that  trade  union,  and 
had  signed  them.  Of  those  rules.  No.  6  is  as 
-follows : 

Thsb  bc^  sateriiig  the  trade  shall  not  wotk  more  Uuuk 
iiiMB  moitthi  without  beiog  legally  booEd  apprsntiee, 
«iid  in  no  osas  to  be  more  ttain  yT<wim  years  of  age, 
•xoept  mMtaaf  sons  and  etepsons.  Eaiidoyws  to  hmve 
one  spprantioe  to  erery  four  masons  on  an  arerage. 

The  lettei-  of  the  20th  May  1900  written  by 
Wigg  and  Wright  to  the  defendant  Moss  as 
secretary  to  the  trade  union  and  his  reply  of 
the  22nd  May  sufficiently  explain  what  was 
the  action  of  the  defendants  as  against  Wigg 
and  Wright  when  read  together  with  defen- 
dants' answers  to  interrogatories  4  and  8.  The 
letter  of  the  20th  May  was  in  the  following 
terms; 

Dear  Sir,  —  As  it  appeam  we  have  inadrertently 
tahen  an  apprentioe  oontrary  to  the  mles  of  yoot 
society  (for  which  we  ace  Tery  sorry)  we  shoold  be  glad 
to  gvn  on  ezplaaaticni  of  how  it  ooonrred,  as  we  hod  no 
intentloD  wlutersr  (rf  Infringiiv  the  roka.  Ws  had 
taken  an  apprentioe  before  on  the  Hame  oonditiont  with 
the  exoeptioD  of  age,  and  note  the  role  s^s:  *'Andin 
no  oase  to  be  more  than  aixteen  years  of  age,  exoept 
maaone'  eoiia  and  BtepKtns,"  "Sow,  Hum  seems  to  ns  to 
entirely  do  away  with  limit  of  age  providing  they  are 
maaone'  sona.  What  else  oan  it  mean  ?  The  foot 
seems  to  be  this  role  wants  xeriaing  and  made  plainer. 


so  that  tbers  ooold  be  no  mistakes  in  fotore.  Wins 
Mr.  Bsad  spi^  to  dm  about  taking  Us  eon  m  as 

^PprrafciM  I  told  him  ws  were  not  entiUad  to  tiki 
another  ^^^antioe,  hat  be  aaid,  "  Oh,  yea,  yon  oaa  tdn 
bin,  being  a  moaon'a  sen."  Xow,  this,  ooming  from  % 
member  of  the  aodefy,  we  took  it  to  be  the  meaBing  of 
the  mle,  and  we  nerer  heard  a  word  to  the  ocntnc;. 
If  we  hod  we  sbonld  certainly  not  have  taken  Uua  oh. 
Well,  now  he  has  been  bound  just  a  year.  Wa  in't 
know  if  we  ore  leg^ly  booiid  to  kesp  Urn,  btisg  or« 
age,  and  we  sboidd  not  be  at  alt  soixy  to  gst  rid  of  Ism, 
although  we  should  wiah  to  behsTe  honourab^  in  tit* 
matter,  and  it  seems  to  as  the  best  way  out  of  tiia 
difficulty  would  be  to  let  him  finish  bis  time  oat,  lad 
we  hope  yon  will  be  able  to  new  the  matter  in  tlx 
same  light,  as  we  sbonld  be  exceedingly  aony  ftit 
there  ahould  be  any  unplsasanbiesa  bebnsn  us  ud  At 
sooiefy. 

The  letter  was  signed,    Fro  Wigg  and  Wrigfab 

W.  B.  Wigg." 

The  reply,  dated  the  22nd  May,  and  ngnadbj 
the  secretory  of  the  society,  was  as  foUows : 

Tonr  letter  ot  ttie  20yi  was  Isid  beCora  ihs  moBbai 

of  my  sooioty  on  that  dote,  and  I  am  instrooted  toinfom 
yon  that  yon  bsTO  mianndentood  the  meaning  of  tiw 
mle.  It  admits  of  a  mason's  son  learning  the  tadl 
withontbeing  bound  apprentice,  but  we  oannotnndnlvl 
a  man  of  twenty-fire  or  twenty -six  years  of  age  oluadng 
that  right,  nor  aa  employer  who  would  take  him  witbost 
first  ooosolting  na.  Had  you  done  so  we  abaoH  bM 
exprssssd  our  intentitms  in  the  matter  at  onee  pbUy. 
As  the  nuittsr  standa,  we  regret  yoor  firm  hsa  plaari 
itself  in  a  diffioult  position,  but  my  members  oaMet 
yoar  notion  a  direct  ii^ringement  of  the  mles,  and  if  tte 
man  in  queeti<m  starta  working  at  the  trade  we  an 
bound  to  proteat  againat  yon  for  introdnoing  an  indiridosl 
not  of  the  trade,  and  in  ocoordanoe  with  our  general  tola 
we  hare  empowered  oar  memban  working  for  your  flra  to 
ti^e  prompt  action  in  the  matter.  We  ragtet  the  thiv 
has  oooorred,  but  we  (eel  that  the  Uame  doee  not  mt 
with  OS  in  any  way. 

The  answers  to  interrogatories  were  as  folbws : 

4.  (a)  At  a  meeting  held  the  21at  1900  it  wu 
reported  to  the  meeting  that  there  waa  a  man  wodinf 
at  Wigg  and  Wrist's  named  Mr.  Bead,  bnngiBg  a 
moUett  and  toola,  stating  ^t  he  was  gotag  to  bi  as 
apprentioe,  but  he  was  still  wwldiv  as  a  laboanr,  bet 
it  he  shontd  start  at  the  bunker  (it  woa  noted  on  tba 
minutes  that)  brother  Tomer  hod  a  right  to  report  tbt 
game,  (b)  At  on  ordinary  fortnightly  meeting  hdd  tba 
13th  Aug.  1900  it  was  reported  that  Mr.  Bead  had  bean 
made  an  apprentice,  bat  had  not  started  maaonry.  It 
was  resolved  that  if  ha  atarted  work  two  bouia'  nottoi 
ahould  be  given  to  Wigg  and  Wright  by  iBaBibM 
working  thwe.  (e)  At  aa  ordinary  meeting  hddoa  tti 
20th  May  1901  it  was  tesolved  that  tbs  seoistsiy  wiito 
to  Wigg  and  Wright  rearecting  L.  Bead  entwbg  tha 
trade,  his  age  being  twenty-five  years,  (d)  Tbe 
fortnightly  meeting  held  on  the  20bb  Jul;  1901  mi 
#peoiaUy  anmmoned  in  oonaeqaenoe  of  J.  Bead  wiiting 
hit  intention  of  visiting  the  meeting  reeolntiona  «■* 
parsed  aa  followa :  "  That  J.  Bead  be  a^tted  to  tiw 
lodge  on  hia  consenting  to  t>e  duly  read  in  aa  a  msmbr; 
that  J.  Bead  be  aUowed  fifteen  minnlaa  to  stltl  loa 
case  of  oomplsfait  re  his  son;  that  after  hearisg  tke 
explanations  and  argnmenta  of  brother  Beed  thia  eooa^ 
doea  not  aee  any  reason  to  reoede  from  ttie  pcsitiiiL 
token  up  by  the  aooiety  in  the  letter  dated  tbe  24tli 
Beat  to  Wigg  and  Wright." 

8.  The  prompt  action  referred  to  in  my  letter  of  the 
22ad  May  1901  waa  that  the  moaona  in  Meeira.  Wiff 
and  Writ's  employ  should  give  two  hoars'  aotioi  bbs 
leave  Mears.  Wigg  and  Wright's emploiy  if  thaythoB^ 
fit. 
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The  plaiatiff  was  not  tanght  the  trade  of  a 
maBon  in  oonaeqnenoe  of  the  action  taken  bj  the 
defendants. 

SenU  for  the  pUinbifE. 

Chester  Jonet  for  the  defendants. 

May  3.— DA.BLlNa,  J.  (having  stated  the  facts, 
as  above  set  oat,  read  the  following  written  jadg- 
ment  of  himself  and  Ghanhbll,  J.}— 'The  learned 
Cotmty  Gonrt  judge  held  that  the  facts  as  proved 
or  admitted  before  him  fell  short  of  giving  aoy 
ground  of  action  against  the  defen^nts,  that  the 
defmidanta  seemed  to  have  acted  hondfide  in  the 
beat  intereeta  of  the  Society  of  Masons,  and  were 
not  in  any  way  actuated  by  improper  motives, 
that  the  defendants  gave  a  oertain  interpretation 
to  mle  6  and  acted  upon  it,  and  that  thongh 
tbeir  interpret^ion  may  or  may  not  have  b«»n 
oorrect,  yet,  as  it  was  honestly  held,  he  did  not 
tMrnsidiOT  they  had  acted  improperly  in  their 
method  oi  enforcing  it.   It  appears  to  me  that 
thia  view  is  wrong,  and  that  there  should  be  a  new 
triaL   To  my  mind  the  case  presents  itself  thns. 
The  pluntifF  bad  entered  into  a  contract  which 
entitled  bim  to  demand  of  Wigg  and  Wright  that 
tbey  eboold  teach  bim  the  trade  of  a  stonemason. 
That  was  bis  contractual  right.    To  interfere 
with  that  right  may  give  a  cause  of  action  against 
him  who  does  so.   For  this  proposition  there  is 
much  miqnestionable  authority,  out  it  is  enongb 
to  cite  these  words  from  the  judgment  of  Lord 
Macnaghten  at  p.  291  in  Quinn  v.  Leathern 
{85  L.  T.  Rep.  289;  (1901)  A.  C.  495):  "A. 
violation  of  I^al  right  oommitted  knowingly 
im  a  caose  of  action,  and  it  is  a  violatwn  of  legal 
right  to  interfere   with  contractiial  relations 
recc^nised  by  law,  if  there  be  no  snfficient  jnstifi* 
cation  for  Uie  interference."     It  was  argued 
before  us  on  behalf  of  the  defendants  that  tbey 
had  here  such  a  justification,  because  they  bad 
tfaemaelves  entered  into  a  contract  with  Wigg  and 
Wright,  the  terms  of  which  were  inconsistent 
with  the  contract  between  Wigg  and  Wright  and 
the  plaintiff.    It  may  well  he  that  a  person  or 
many  persons,  acting  in  concert,  would  have  a 
right  to  demand  the  fulfilment  of  a  contiaot 
entered  into  with  him  or  them,  even  if  sach  fulfil- 
ment involves  bim  who  ^rformed  it  in  breaking  a 
contract  made  by  him  with  another  person.  Many 
examples  might  be  put.    For  instance,  a  man 
who  bad  affected  to  aell  the  same  article  to  two 
separate  purchasers,  oonld  not  possibly  perform 
one  contract  without  breaking  the  other,  if  both 
inuated  npon  their  rights,  yet  it  would  not  render 
the  purchaser  who  insisted  on  his  contractual 
rights  liable  at  the  suit  of  the  other  purchaser. 
Bat  it  may  well  be  that  the  contract  here  alleged 
by  the  defendants  is  one  which,  if  il  were  proved, 
woold  be  by  reason  of  its  being  in  restraint  of 
trade  or  otherwise  illegal,  incapable  of  being 
mforoed,  and,  in  that  case,  1  think  that  to  seek  to 
bold  Wigg  and  Wright  to  it  could  not  be  held  "  a 
snfficient  justification  for  the  interference  "  with 
the  contrslctnal  right  of  anyone — i.e.,  in  this  case, 
of  the  plaintiffs.     Whether  there  was  here  a 
contract  between  the  defendants  and  Wigg  and 
Wright  I  do  not  think  sufficiently  appears  upon 
the  evidence.  If  in  form  tiiere  were  one,  it  might 
stiU  be  aa  illegal  as  I  have  indicated,  and  to 
(Uoide  this  it  woold  be  neoessaiy  to  consider  bow 
tar  it  satisfied  the  words  of  Erie,  CJ. :  "  Evuy 
person  has  a  right  nnder  the  biw  aa  between 


himself  and  bis  fellow  subjects  to  full  freedom 
in  disDoung  of  his  own  labour  or  his  own  capital 
accorung  to  his  will.   It  follows  that  every  other 
person  is  subject  to  the  correlative  duty  arising 
therefrom,  and  is  prohibited  from  any  obstruc- 
tion to  the  fullest  exercise  of  this  right  which 
can  be  made  compatible  with  the  ezeroisa  of 
similar  rights   by  others."     These  sentencea 
are  expressly  adopted  by  Lord  Brampton  aa 
part  of  his   judgment  in   Quinn  v.  Leathern 
(tup.).   It  may  m  that  the  agreement  alleged 
to  exist  between  Wi^  and  Wright  and  the 
defendant  is  one  whicbt  nnbiwfal  otherwise,  is 
legalised  by  the  Trade  Union  Aot  1871 ;  hat  that 
can  only  appear  whan  it  is  asoertained  exaotiy 
what  are  tne  terms  of  that  contract  and  who  were 
the  parties  to  it.  Moreover,  when  all  this  is  ascer- 
tained, it  may  possibly  appear  that  the  defendanta 
combined  tc^ether  to  do  thii^s  hurtfatly  to  the 
plahitiff  and  not  neoesSazy  to  the  mere  enforce- 
ment of  their  own  rights,  contractual  or  other- 
wise.  As  to  this,  the  evidence  before  the  Connty 
Oourt  judge  is,  I  think,  not  suffiment  to  enable 
us  to  decide.   On  the  new' trial  the  court  should 
have  re^rd  to  all  these  considerations.  To 
resume :  I  think  the  plaintiff  baa  a  cause  of  action 
against  the  defendanta  unless  the  court  is  satisfied 
that  wlum  thej  interfered  with  the  contractual 
rights  of  the  plaintiff  the  defendants  had  a 
"sufficient  justification  for  th^  interference,"* 
to  use  Lord  Maonaghtm's  words.  This  snfficient 
justification  ther  may  ham  had  and  they  nu^ 
prove  it;  bat  the  facts  found       the  Ooont^ 
Court  judge  and  relied  on  by  him  as  enough,  cIj> 
not  amount  to  one,  for  it  is  not  a  jastification 
that "  Uiey  acted  bond  fide  in  the  best  interest  of 
the  society  of  masons '  — i.e.,  in  their  own  interest ;, 
nor  is  it  enough  that  "  they  were  not  actuated  1^ 
improper  motives."   I  think  their  sufficient  justi- 
fication for  interference  with  the  plaintiff's  right 
must  be  an  equal  or  superior  right  in  themselves, 
and  that  no  one  can  legally  excuse  himself  to  a 
man  of  whose  contract  be  has  procured  the  breach 
on  tke  ground  that  he  acted  on  a  wrong  under- 
standing of  his  own  rights  or  without  malice,  or 
bond  fide,  or  in  the  best  interests  of  himself,  nor 
even  that  he  acted  as  an  altruist  seeking  only 
the  good  <^  another  and  careless  of  his  own 
advantage. 

Lord  ALTZB8T0NB,  OJ.  read  the  {ollowing 
written  judgment:— I  am  olearly  of  minion 
that  the  jud^ent  of  the  leanied  (>>antiy 
Gourt  judge  in  this  case  is  not  satisfactory^ 
but  the  question  upon  which  I  feel  con- 
siderable difficulty  is  whether  or  not  the 
facts  before  us  enable  us  finally  to  determine 
the  question  which  is  raised  in  the  aotioiu  The 
action  was  brought  against  the  Friendly  Society 
of  Operative  Stonemasons  for  maliciously  pro- 
curing and  maliciously  conspiring  to  he  broken 
an  indenture  of  apprenticeship  made  the  1st 
June  1900  between  the  plaintiff  and  the  firm  of 
Wigg  and  Wright,  stonemasons,  of  Ipswich.  The 
facts  as  I  understwd  them  to  be  agreed  and  in 
reality  stated  by  Mr.  Ohester  Jones,  who  was 
counsel  for  the  defendants,  are  as  follows :  That 
Read,  the  plaintiff,  being  a  man  of  twenty-five 
years  of  age,  and  desirous  of  improving  his 
capacity  for  earning  wages,  entered  into  the 
agreement  of  the  Ist  June  with  Wigg  and 
Wright  whereby  he  covenanted  to  serve  them  for 
a  pniod  of  three  years  at  the  wages  of.  15s.  a 
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ireek,  which  were  ordioary  laboarers'  V2^^,  and 
they  in  their  turn  oorenanted  to  the  beat  of  their 
flkill  and  ability  to  teach  and  instruct  him  in 
the  trade  or  bnainesa  of  stone  and  marble  mason, 
and  all  things  incidental  thereto.  Wigg  and 
Wriffbt  and  the  men  in  their  employ  were 
members  of  the  defendant  society.  Kale  6  of 
the  wcn-kinff  rales  was  in  the  following  terms : 
[His  ItoKlaUp  read  the  rnle-l  The  plaintiff 
entered  into  and  Wiight's  serrioe  porsaant 
to  the  terms  of  the  indentue  of  apprenticeship, 
working  for  than  at  the  spemfled  rate  of  wages, 
and,  bat  for  the  action  of  the  defendants,  Wigg 
and  Wright  woald  hare  carried  oat  their  part 
of  contract,  and  would  have  instmcted  him  in 
aocordanoe  with  the  undertaking  contained  in  the 
indenture.  It  was  stated  at  Uie  time  that  the 
defendants  wrote  the  letters,  and  took  the  action 
to  which  I  am  about  to  refer,  Wu^g  and  Wright 
were  employing  four  masons,  and  had  one  appren- 
tice besides  the  plaintiff.  In  Aug.  1900  the 
defendant  society  resolved  that  if  the  phiintifl 
started  work  as  a  mason,  or,  in  other  words,  if 
Wigg  and  Wright  commenced  to  instruct  him  in 
accordance  wii£  the  terms  of  the  indenture,  one 
4^  their  em^1c>yee«  was  to  repcnrt  the  faot  to  the 
aociety  wit^m  two  boon.  In  oonsequenoe  of  the 
action  of  the  defendants  Wigg  and  Wrigbt  did 
not  empk^  the  plaintiff  as  a  stonemason  or 
instruct  him  in  his  trade,  and  upon  the  plaintiff 
remonstrating  aaid  asking  that  they  woiUd  fulfil 
their  agreement  the  two  letters  of  the  20th  and 
22nd  May  1901  passed,  the  material  part  of  which 
is  that  in  the  letter  of  the  22nd  May  the  secre- 
tary of  the  defendant  society  told  "Wigg  and 
Wright  that  they  protested  against  their  intro- 
ducing individuals  not  in  the  trade,  and  had 
empowered  their  members  working  for  the  firm 
Wigg  and  Wright  to  take  prompt  action  in  the 
matter.  It  was  agreed  that  "prompt  action" 
meant  that  the  defendants  would  authorise 
their  members  to  give  two  hoars'  notice  to 

Jinit  Wigg  and  Wright's  eerrioe.  It  was 
otther  itiAed  that  the  plaintiff  was  not  being 
taught  his  trade  owing  to  tiie  action  of  tiie 
deCatdaute.  The  law  in  snbh  a  case  aeems  to  me 
to  be  dearly  established.  It  is  sufficient  to  quote 
the  language  of  Lord  Maonaghtm  already  oited 
by  my  brother  Barling.  This  was  the  same 
principle  tiiat  was  enunciated  by  Erie,  G.J.  at 
p.  232  in  LunUey  v.  Gye  (2  E.  &  B.  216) :  "  It  is 
clear  that  the  procurement  of  the  violation  of  a 
right  is  a  cause  of  action  in  all  cases  where  the 
Tiolation  is  an  actionable  wrong  " ;  and  expressed 
by  Lord  Watson  in  Allm  v.  Flood,  77  L.  T.  Rep. 
717;  (1898)  A.  C.l),atp.751,in  these  words:  "A 
person  who  procures  the  act  of  another  can  be 
made  legally  responsible  for  its  consequences 
...  u  he  knowingly  and  for  his  own  ends 
indnoes  that  other  person  to  commit  an  action- 
a.ble  wrong."  In  my  opinion  the  evidence  estab- 
lishes that  in  this  case  the  defendants  instead  of 
taking  action  against  Wigg  and  Wright  for  a 
aapposed  breach  by  them  of  the  contract  if  any, 
enibodied  in  the  rules  of  the  assodatitm.  did  for 
their  own  ends  procure  and  indnoe  W^  and 
Wright  to  commit  an  actionable  wrong,  tnat  is 
to  say,  io  break  the  terms  of  a  special  contract 
made  with  the  plaintiff.  I  have  some  doubt 
whether  the  arrangement  embodied  in  the  work- 
ing rules  is  protected  by  the  Trade  Union  Act 
1871.  bat  it  is  possible  that  the  terms  of  sect.  3 
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of  that  Act  are  sufficient  to  prevent  us  from 
holding  that  if  the  rule  amoants  to  an  agreement 
between  Wigg  and  Wr^ht  and  the  defendanti, 
it  is  void  or  voidable.  In  my  opinion  the  first  part 
of  the  rule  down  to  the  words  "  sons  and  step- 
sons "  has  no  application  to  the  facts  of  this  cue. 
This  was  the  case  of  a  contract  made  hj  a  man 
of  full  a«e  in  his  own  right,  and  not  by  or  en 
behalf  of  a  boy.  The  pnnrtnonaa  towe  apprai- 
tice  to  eveiT  four  suwms  ore^ea  some  dimmli7, 
but  I  think  that  in  that  cose-  -assuming  tbs 
arrangement  embodied  in  the  rule  to  be  Inning 
on  Wigg  and  Wright — the  defendants  had  no  rigU 
to  bring  pressure  to  bear  to  procure  Wigj  ud 
Wright  to  break  their  contract  with  tiie  plain- 
tiff.  Whether  they  could  have  taken  any  otiher 
action  against  Wigg  and  Wright  is  a  qoesikm 
not  before  us.   There  was  no  evidence  to  show 
that  the  union  or  any  of  its  members  would  in 
any  way  be  injured  by  the  plaintiff  being  tat^^t 
his  trade,  or,  in  o&er  words,  by  'Vf'igg  and 
Wright  fulfilling  their  contract  with  him.  The 
defendants*  action  was  initiated  at  a  lodge  meet- 
ing on  the  13th  Aug.  1900.   The  further  actioa 
on  the  13th  May  1901  was  by  the  secietaty  of  tlu 
defendant  society,  and  the  action  threatened  to 
be  taken  by  Wigg  and  Wright's  men  was  to  be 
empowered  by  we  defendant  society.    In  nj 
opinion  these  &cts  n^ntive  any  suggesticB  th^ 
the  aoti<m  was  taken  on  behalf  of  indiridails  to 
protect  their  own  interests.   For  these  reascau  I 
think  the  Gonnty  Court  judge  onght  to  ban 
entered  judgment  for  the  plaintiff,  but  as  mj 
brothers  are  not  prepared  to  go  so  far,  there  caa 
tmly  be  judgment  for  a  new  tiial. 

JudgTnmt  aeeordin^. 
Solioltora:   IMghiaii  and  Aldotu,  Ipswich; 
BKaen,  BoMoe,  and  Co. 


PEOBATB,  DIVORCB,  ANB  ADMIEALTT 
DIVISION. 

DITOBCE  BUSINESS. 

Thmnda^,  Jan.  16. 

(Before  Sir  F.  Jbune,  President] 

Be  Jmht  Mobbxs.  (a) 

Married  woman — ProteoHon  order — Addrm  «f 
husband  unknown — Cita  turn  diapmssct  mtk— 
MaMmonial  Cautu  Aet  1858  (21  A  22  Fief, 
c.  108),  a.  7—Praetic9. 

A  wife  had  hem  deeeried  by  her  huahand,  a*i  A« 
only  ii^omiation  she  had  ever  been  aUs  io  obtain 
a$  to  hie  whermbouie  was  a  ataiemeni  made  h<l 
hie  brother  that  he  believed  he  woe  rettdtsf 
somewhere  in  Metboume.  Upon  an  a^ieatiM 
by  the  wife  in  chambers  for  a  proteetunt  order, 
the  same  woe  granted  wwwui  lu^iee  beimg  ftsn 
to  the  hiuband. 

Tai8  was  a  summons  by  Jenny  HoniSt  a  married 
woman,  who  had  been  deserted  by  her  husband, 
asking  for  an  order  to  be  made  pnrsnant  to  the 
Matrimonial  Causes  Act  1858  "  to  protect  snv 
property  in  England  which  she  may  have  acq  aired, 
or  may  acquire,  by  her  own  lawful  indastij,  and 
any  property  Jenny  Morris  may  have  becwme 
possessed  of,  or  may  at  any  time  become  possessed 
of,  after  such  deseition,  against  her  husband,  KhI 

(«)  Bspoctad  by  J.  A.  Sutbh,  Eiq.,  BWilsUMtjM. 
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Morris,  hU  orsditon*  or  aaj  penon  nUimiffg 
under  him." 

Ik  appeared  from  the  affidavit  of  the  utplioant 
that  she  was  married  on  the  Slet  Jan.  1877,  being 
then  Jenxtf  Kacgregor,  to  Neil  Morrii  at  Ban* 
Boohka,  BL  Andrew'a-road,  PoUokahieldB,  Soot- 
laad.  Both  partleerended  in  Scotland  before  the 
marriaseandalw  aftn-  tlie  marrium  until  1879, 
whm  tiMj  remored  to  LcTtonatoiM.  Enax.  Tliey 
maided  thete  nntil  the  SQi  Cot  1897,  the  date  of 
the  deeertiim  of  the  husband.  There  were  four 
•children  of  the  marrisge,  and  at  the  date  of  the 
■deaertiim  three  were  whollj,  and  one  partly, 
<lependent  upon  thmr  mother  for  support.  The 
husband  deserted  his  wife  without  anj  cause, 
■and  wrote  to  her  from  a  steambcut  on  the  Olyc^ 
«aying  that  be  was  going  awaj  for  iha  sake  of  his 
■hralth  and  would  be  absent  about  two  years.  He 
gave  no  address.  Since  1897  the  wife  had  had  to 
rely  almost  entirely  upon  her  own  exertions,  and 
come  small  assistance  from  relatires. 

From  another  affidavit  of  Jacob  Tyler,  a  eoUdtor, 
it  appeared  that  the  present  applicant  was  entit^ 
to  a  l^acy  of  20001.  under  the  will  ol  her  brother, 
■John  Ua^fr^^or,  formerly  of  Rangoon,  whn  died 
at  Bridge  of  Allan  on  the  24th  Sept.  1900. 

The  will,  which  was  made  in  Bangooa,  was 
2>roved  in  the  Chief  Gonrt  of  Law  in  Burmah  on 
the  6th  Feb.  1901,  and  afterwards  in  Scotland.  It 
waa  also  proved  and  roistered  in  the  principal 
Probate  BM^stry  at  Somerset  Honae  on  the  17th 
Sept.  1901. 

Ccmaidereble  oorrespondenoe  took  plaoe  between 
the  aoUators  td  the  wpUoant,  and  Miassra.  Robert 
Walker  and  Orr,  ot  Ghugow.  the  K^Ioitm  of  tiw 
•exeoutors  of  John  UawrMor— first,  as  to  the 
qnestioD  of  tiie  dconioil  ol  the  parties  ocmoenied, 
and  secondly,  as  to  the  payment  ot  tiie  legacy. 

On  behalf  of  the  azeontora  it  was  contended 
that  the  husband  of  the  applicant  would  be 
entitled  to  administer  his  wife^  property  accord* 
vig  to  the  law  of  Scotland,  that  tl»  payiOBiit  of 
the  l^acy  was  governed  by  (hat  law,  and  that, 
therefore,  the  husband  most  consent  to  or  c(mcnr 
in  the  payment  of  the  Imwot  to  the  wife.  The 
opinion  of  Scotch  coniuel  had  been  takm  in  the 
matter,  and  it  was  further  contended  that  the 
Married  Women's  Property  Act  1882  did  not 
apply  to  this  l^acy,  in  spite  of  the  fact  that  the 
husband  and  wife  had  boea  domiciled  in  Engluid 
from  1879  to  1897.  The  executors  were  quite 
willing  to  pay  over  the  legaoy  to  the  applicant 
upon  the  production  of  a  protection  order. 

The  whereabouts  of  the  husband  were  quite 
unknown.  The  only  information  of  any  kind 
was  that  obtained  from  the  brother  of  Neil 
Morris,  who  said  that  he  believed  the  husband 
waa  residing  in  Melbourne,  though  ha  did  not 
iaiow  his  address. 

At  the  first  hearing  the  summons  waa  adjonmed 
tor  an  examination  of  the  aaUunitiae  as  to  the 
neoessttj  of  aervii^  a  citation  upon  the  hasband, 
•«ther  personally  or  othwwise. 

Samard  for  the  amlioant— He  cited  Ikt  parte 
SaU  (27  L.  J.  19,  P.  &  M.)  and  Ex  parte  MuUi- 
neuas  (1  Sw.  &  Tr.  77}  as  two  cases  upon  which 
he  relied.  The  case  of  Mattk$tD  v.  Maitheio  (19 
L.  T.  662)  was  not  an  authoiity  against  the 
application.  It  only  decided  that  notice  must  be 
givKi  to  the  husbfuid  of  an  application  for  a 
protection  ordttr  if  his  whereabouts  were  known. 
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The  PBESiniNT  ssid  he  would  follow  the 
decision  in  £b  jpa*'^  HaU,  and  make  the  order 
applied  for  upon  the  filing  of  an  affidavit  that  the 
marriage  was  valid  aoo(»wng  to  Sootoh  law. 

The  following  is  a  copy  of  the  protection 

order: 

"In  the  High  Court  of  Justioe,  Probate, 
Divorce,  and  Admiralty  Division  (Divorce). — I, 
the  Bieht  Honourable  Sir  Francis  Jeune,  Presi< 
dent  m  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Ooarfc  of  Jnstioe,  do  hereby 
order  that  all  money  or  property  acquired  by  the 
lawful  industry  of  Jenuy  Morris  (wife  of  Neil 
Morris),  at  present  reeiduig  at  81,  Fairlop*road, 
Leytonstone,  in  the  oount^  of  Essex,  since  the 
6th  day  of  October  1897,  being  the  day  on  which 
the  said  Jenny  M<nTia  waa  deserted  by  her  said 
husband,  or  which  she  may  hereafter  acquire,  and 
aXl  propwfy  which  Ae  nas  become  possesaed 
of,  and  all  property  to  which  she  has  become 
entitled,  as  executzUt  administratrix,  or  tmstee, 
since  the  said  6th  day  of  October  1897,  and  all 
property  which  she  may  hereafter  become  possessed 
of,  and  all  property  to  which  she  may  become 
entitled  as  executrix,  administratrix,  or  trustee, 
shall  be  protected,  and  that  such  money  and  pro- 
perty be  hereby  protected  against  the  said  Neil 
Morris,  his  creditors,  and  any  person  claiming, 
under  him,  and  that  all  such  hereinbefore  men- 
tioned earnings  and  property  shall  belong  to  the 
said  Jenny  Morris  as  if  she  were  a  feme  sols.— 
Dated  this  29th  day  of  January  19C@.— (Signed) 
F.  H.  JuTTsm." 
Solioiton :  Corr,  Tyler,  and  Ossry. 


Tuesday,  March  4. 
(Before  Sir  F.  Jeune,  President,  and 
Babnbs,  J.) 
Hill  v.  Hill,  (a) 
Appeal  from  jtutieee-^AUowanee — St^hUdm 
— LiabilUy  ofhueband — Diecretion  of  juetioee— 
Poor  Law  Amendment  Act  1834  {^Jtb  WiU,  4, 
c.  76),  «.  57— Summary  JuritdieHon  (Married 
Women)  Act  1895  (58  /  59  Vict.  o.  39),  «.  4. 
A  hueband  is  liable  under  the  Poor  Law  Amend- 
ment  Aet  1834,  for  the  euppori  of  his  atepohUdren 
and  the  liability  iafuUy  reeognieed  hy  eeet.  4  of 
the  Summary  Juritdiclion  {Married  Women) 
Act  1895.   In  aeeeeeing  the  amount  of  the  aZiouT- 
ane«  whiekahuAand  is  to  be  ordered  to  pay  for 
the  evpport  of  hie  vfife,  who  hoe  obtomad  a 
aeparation  order  againat  him,  amd  herfamiiig, 
the  juetieee  oughi  u>  eoneider  Vie  eireumeianeee 
<if  the  caae — the  number  iff  ehUdren,  whMer 
the  second  or  a  former  marriage,  a-kd  the  prut- 
ctples  and  praotiee  of  the  High  Court  in  eases 
judicial  eeparation  upon  whieh  allotmenU  «tf 
alimony  are  made.   If  the  court  ie  of  optnton 
that  the  juetieee  have  acted  reatonably  under  all 
the  eireumetaneee  of  the  ease  the  aUovmnce 
ordered  by  them  teUl  not  be  interfered  with. 
This  was  an  appeal  of  the  husband  from  an 
order  of  the  justices  of  Southampton,  made  on 
the  19th  April  1901  and  confirmed  on  the  31st 
Jan.  1902,  by  which  the  appellant,  Frederick 
Fenton  Hill,  was  ordered  to  pay  to  his  wif^ 
Matilda  Alice  Hill,  the  sum  ot  30s.  a  weel^  17s. 

(a)  Baportad  by  J.  A.  Sluu,  Ew}.,  BMrlMar^t-Law. 
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bsing  for  the  maintenanee  of  faer  ohildren  1^  a 
fwmer  husband. 

The  order  waa  made  nnder  tiie  Sammary  Jtuift' 
Action  (Harried  Women)  Act  189S. 

The  grotmda  of  appe^  were  (1)  that  the 
hasband  ooght  not  to  have  been  ordered  to  paj 
an^thinK  tovards  the  maintenance  of  bis  Btep- 
ohildren ;  and  (2)  that  the  amonnt  ordwed  was 
exoeasiTe,  being  more  than  one-third  of  his 
earnings. 

Pritehard  for  the  appellant.— The  order  for  the 
maintenance  of  children  onght  not  to  hare  been 
made.  At  common  law  a  man  was  not  liable  for 
the  Bopport  of  bis  stepchildren.  He  onl^  became 
liable  if  they  were  ohargeable  to  the  parish  nnder 
the  Poor  Law  Aote.  Neither  the  Matrimonial 
Oanaes  Act  1878  nor  the  Snmmary  Jurisdiction 
(Married  Women)  Act  1895  ffave  the  jnatices 
power  to  order  maintenance  at  a^  for  the  children 
of  the  marriage.  The  father  would  become  liable 
if  they  became  chargeable  to  the  rates.  Under 
the oircomstances  there  was jnstapossibility  that 
the  father  might  have  to  pay  twioe  over.  He 
onght  not  to  oe  placed  in  aaoh  a  position.  In 
any  case  the  unonnt  ordered  was  excessive.  The 
hasband  had  been  earning  32,  a  week,  but  his 
wages  were  now  only  50s.  and  ont  of  that  anm  he 
had  to  pay  5s.  a  week  for  the  support  of  his  own 
cluld.  He  <uted 

Mortimore  v.  Wright,  6  H.  ft  W.  482 ; 

Tubb  r.  Harriton,  4  T.  E.  118 ; 

Cooptr  T.  Martin,  4  Ewt,  76  ; 

Cobb  v.  Cobb,  (1900)  P.  294  ; 

Nott  v.  Nott,  81  L.  T.  Kep.  573 ;  (1901)  P.  241  ; 

43  Eliz.  c.  2,  a.  6  ; 

4  A.  5  Wm.  4,  0.  76,  s.  56  ; 

Barruird  for  the  respondent. — The  jastices  were 
right  in  their  order.  The  facts  of  the  case  were 
somewhat  snspicioua,  and  the  justices  evidently 
did  not  believe  the  evidence  of  the  husband.  As 
to  his  liabUitT,  so  long  as  the  mother  Uvea  the 
husband  was  liable  to  maintain  bis  stepchildren. 
She  had  an  implied  authority  to  pledge  bis  credit 
for  necessaries  for  them.  There  is  no  doubt  of 
the  liability  under  the  Poor  Law  Acts  : 

Bazelev  v.  Forder,  18  L.  T.  Kep.  75(1 ;  L.  Bep. 
3  Q.  B.  559. 

There  was  no  hard-and-fast  rule  that  the  court 
must  not  award  more  than  one-Uiird  of  the  joint 
iLCome. 

The  FfiESiDSNT. — I  do  not  think  that  it  is  now 
necessary  to  decide  what  is  the  exact  liability  of 
a  hasband  at  common  law  for  the  children  of  his 
wife  by  a  former  maniage.  This  seems  to  be  so 
to  me,  because  it  is  quite  clear  that  there  is  a 
liability  attaching  to  him  by  virtue  of  the  Poor 
Lav  Acta,  although  it  is  not  qaite  certain  what 
IB  the  extent  of  t&it  liability.  The  Matrimonial 
Gaasea  Act  1886  clearly  made  the  hasband  liable 
not  <mly  for  his  wife  but  also  for  his  wife's  family, 
and  this  was  extended  by  the  Act  of  1895. 
Sect.  4  of  the  latter  Act  leaves  no  doubt  what- 
ever in  my  mind  upon  the  snbject.  The  words 
are  "any  married  woman  whose  husband  shall 
have  been  guilty  of  persistent  cruelty  to  her,  or 
wilful  neglect  to  provide  reasonable  maintenance 
for  her  or  her  infant  children  whom  be  is  legally 
bound  to  maintain."  The  words  "whom  He  is 
bound  to  maintain  "  clearly  must  include  the  step- 
children, and  I  am  of  opinion  that  the  husband 
ia  bound  to  provide  for  them.  In  estimating  the 


[Dir. 


amount  to  be  paid  by  the  hasband  to  the 
the  jaatices  mast  take  into  oonrideration  the 
nnmber  ot  children  to  be  provided  for,  and  onr- 
dae  their  diaoretirai  having  regard  to  the  whole 
facts  oi  the  case.  The  principles  upon  -whieh 
they  should  act  in  fixing  an  allowance  should,  u 
far  as  possible,  be  the  same  as  those  whioh  gi^ds 
this  court  in  the  allowance  of  alimony.  Bafcsft 
long  as  they  exercise  their  discretion  property  tbis 
oourt  will  not  interfere  with  t^e  amount  of  tbs 
order  made.  In  the  present  case  we  do  not  think 
that  the  sum  of  30f.  a  week  is  an  excessive  oDe, 
and  the  appeal  will,  therefore,  be  diamiiied  iritb 
costs. 

Baskes,  J.  concurred. 

Solicitors  for  the  appellant,  BramaU,  WiUe, 
Sanders,  and  BoberU,  for  Page  and  GuUifori, 
Soathampton. 

Solictor  for  the  respondent,  W.  W.  8locken,kf 
E.  D.  Godwin  and  Son,  Soathamptcm. 


Ttuiday,  March  18. 
[Before  Sir  F.  Jeune,  President.) 

WOOLNOTH  V.  WOOXNOTH.  (a) 

Matrimonial  cause — Judicial  separation— W^e'i 
petition — Susband's  desertion  and  adultery- 
Custody  of  children — Guardianship  of  JnfarU* 
Act  1886  (49  &  50  Vict.  c.  27),  s.  7. 

Upon  a  wife's  petition  for  judicial  separaiioa 
on  the  grounds  of  her  husband's  desertion  anl 
adultery,  the  court  will  require  very  strong 
evidence  of  the  aggravated  character  of  Hit 
conduct  of  the  husband  before  making  an  order, 
under  sect.  7  of  the  Guardianship  of  Infants 
Act  1886,  that  he  ia  a  person  unfit  to  kne 
the  custody  of  hit  children. 

Skinner  v.  Skinner  (58  L.  T.  Rep.  923 ;  13  P.  XWr- 
90)  distinguished. 

Petition  by  a  wife  praying  for  a  judicial 
separation  on  the  grounds  of  her  husband's 
desertion  and  adulter^. 

The  suit  waa  undeMnded. 

The  petit»oner  (inter  alia)  prayed  for  a  deolira- 
tion  tmt  tba  respondent  waa  a  ymon.  unfit  t» 
have  the  custody  oi  the  ohildren  w  the  maKiiaga 

By  sect.  7  of  the  Guardianahip  of  Infants  Act 
1886  (49  &  50  Vict.  c.  27)  it  is  ena4!ted : 

In  snj  osee  where  a  deorae  for  jadioial  sspsnfioa  oc 
a  deoree,  «itber  nisi  or  absolote,  tax  divoros  iblD  b» 
pronoBBosd,  the  eoorb  proBomiaiDg  aoch  dsent 
thereby  deobn  the  parent  by  rsaaon  of  lAoss  wk- 
ooadoot  sQoh  deone  is  mads  to  be  a  person  unfit  te'**^ 
the  oaitody  ol  th«  ohildren,  if  any,  the  manuga,  >» 
in  snob  oate  the  patent  so  dooUred  to  bennfitibkU 
not  npon  the  d«ath  of  the  other  parent  be  entitled  u 
right  to  the  onstody  or  gnatdianehip  oF  snob  obUdien. 

Neioson  for  the  petitioner. — Ab  the  case  wa» 
undefended  he  submitted  that  after  the  evidence 
of  adulteiT  it  was  unnecessary  to  establish  sn 
aggravated  case  of  misconduct.  The  judgment 
in  Skinner  v.  Sfcinner  (58  L.  T.  Hep.  923;  13 
P.  Div.  90)  waa  an  authority  for  that  propoatiw. 
But  if  further  evidence  were  necessary,  there 
the  facts  that  the  husband  had  never  contribated 
towards  the  support  of  his  children  for  more  than 
ten  years,  and  that  he  was  now  living  in  open 
adultery.   The  court  ought  not  to  shrmk  from 

(a)  BepoTMd  by  J.  A.  Slatkb,  J£aq.,  ilM>Ut»«t-U«. 
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making  a  declaration  of  nnfitaeu.  Such  a 
•declari^iou  would  not  be  an  absolute  bar  for  all 
time.  It  would  put  upon  the  husband  the  onus  of 
proTij^  himself  to  be  a  fit  and  proper  guardian 
at  Ida  ohildren,  in  any  prooeedings  with  rwpect 
to  Ontit  oiutody  aibar  tbmt  mother's  death.  If 
he  oonld  ahow  that  he  wu  a  reformed  idiaraoter 
he  m^ht  indnoe  theoonzt  to  give  hun  the  onatody 
4tf  hi*  <duldr«ai,  Bfter  their  moUier'B  death,  in 
apite  of  the  declaration.  He  rited 

Hand/ord  T.  Handford,  63  L.  T.  B«p.  256  j 
WMiy  T.  ir«M«v,  64  L.  T.  Bep.  839 ; 
H1tthi»g»  T.  HiteMnft,  67  L.  T.  Bep.  580 ; 
ronhaU  T.  fbnhall.  Ttnut,  Deo.  20, 1901. 

The  Pbesidbnt  (afl»r  stating  that  there  must 
be  a  decree  for  judicial  separation  with  oosts,  and 
{piing  the  petitioner  the  oustody  of  her  three 
children,  proceeded :)— I  do  not  think  tiiat  the 
present  case  is  one  in  which  a  dedaratifHi  anoh 
aa  is  prayed  for  ought  to  be  granted.  The  case 
of  Skinner  v.  Skinner  (u&i  sup.)  ia  oert^nly  not 
on  all  fours  with  it.  There  the  facta  proved 
showed  offences  of  a  most  abominable  charaoter. 
But  there  is  nothing  here  approaching  it. 
Adultery,  desertion,  and  cruelty  are  th»  common 
incidents  of  suits  inatituted  for  jndi(^  separa- 
tion ;  but  it  does  not  follow,  as  a  matter  of 
course,  that  the  party  found  guilty  should  be  for 
erer  deprived  of  the  custody  of  his  children. 
The  court  is  not  inclined  to  cast  such  a  stigma 
upon  a  husband  without  a  very  strong  case  is 
made  out  i^ainst  him.  That  is  not  so  in  the 
present  instance,  and  the  declaration  must  be 
refused. 

Solioitora :  Curwen  and  Carter. 


March  21  and  24. 
(Before  Sir  F.  Jbune,  President.) 
Bbbkhak  (otherwise  Bobbbts)  v.  BBBNNAH.(a) 

Matrimonial  caute — Bigamy — NvUity  of  marriage 
•"Domieil — Juriediction — Matrimonial  Coubbb 
Act  1857  (20  &  21  Vict.  c.  85).  as.  22,  4!2— Appli- 
cation to  make  decree  nisi  absolute  at  once — 
Discretion  of  court— Practice. 

The  petitioner  was  a  native  of  Wales,  and  married 
the  re^ondent,  who  was  a  native  of  Ireland,  and 
domiciled  in  that  country,  in  the  IsU  of  Man. 
At  the  time  of  the  celebration  of  the  ceremony 
the  first  wife  of  the  respondent  was  still  alive. 
Vprni  a  suit  being  brought  by  the  petitioner  for 
a  decree  of  nuUity  of  marriage  it  was  held  that 
tte  Utt  the  jurisdiction  of  the  court  in  eases 
of  Ail  kind  was  not  domicil,  but  residence. 

pracHce  is  provided  for  by  sect.  22  of  the 
Matrimonial  Causes  Aei  ISSf.jWIotein^  that  of 
the  EceUsiasUeal  Courts.  The  judmnent  of  the 
Privy  Council  in  Le  Mesurier  v.Xe  Heanrier 
(72  L.  T.  Bep.  873;  (1895)  A.  C.  517)  has  over- 
ruled that  in  Niboyet  v.  Niboyet  (39  L.  T.  Rep. 
^6;  4  p.  Div.  1)  only  as  to  suits  for  dissolu- 
tion  of  marriage.  It  has  no  appUeatian  to  a 
suit  for  a  decree  of  nullity  of  marriage. 

Although  there  is  no  primA  facte  neeestity  for  a 
petitioner  to  seek  the  relief  of  the  court  in  a 
suit  of  this  kind,  where  the  respondent  has 
committed  bigamy,  the  court  will  not  consider 
ita  case  of  so  exceptional  a  eharaeter  as  to 

W  Beponed  by  J.  A.  Slatib,  £mi.,  Bftrri>ler-«t-LRir. 


justify  it  in  exercising  its  discretion  in  «horfen- 
ing  the  period  of  sw  months  which  must  elapse 
between  the  daies  <tf  the  decree  nisi  and  the 

decree  absoliUe. 

This  was  a  petition  of  Margaret  Brennan,  other- 
wise Roberts,  for  a  decree  of  nnlti^  of  marriage, 
on  the  ground  that  at  the  time  she  went 
through  a  form  of  marriage  with  the  respondent, 
Christopher  Brennan,  his  wife  was  still  aliTe. 

It  appeared  that  the  petitioner,  who  was  a 
native  of  Wales,  went  through  a  ceremony  of 
marriage  with  the  respondent,  who  was  a  native 
of  Ireland,  at  Douglas,  Isle  of  Man,  on  the  19th 
Sept.  1898.  The  petitioner  was  unaware  at  the 
time  that  the  respondent  was  a  married  man. 
They  subaeonentiy  lived  together  in  the  Isle  of 
Man  and  at  Glaaoow. 

In  May  1901  the  reepcoident  came  home  in  a 
atate  of  intoxication,  and  informed  the  petiti<nier 
that  his  first  wife  was  living.  She  immediately 
left  the  house)  and  never  cohabited  with  him 
again.  From  inquiries  which  were  made  she 
ascertained  that  the  respondent  had  been  married 
to  Annie  Eliza  Horsfali,  at  St.  Peter's  Church, 
Liverpool,  on  the  2UtiL  Jan.  1896. 

On  the  lOfch  Feb.  1902  the  petitioner  and  the 
first  wife  were  present  and  identified  the  respon- 
dent when  he  was  served  with  the  citation  and 
petition  at  Tyrell's  Pass,  county  Weatmeath, 
Irelwd. 

Pritchard  for  the  petitioner. — ^The  facts  of  the 
case  were  clear,  and  the  petitioner  was  entitied  to 
the  relief  she  asked.   It  was  true  that  the  domicil 
of  the  respondent  was  Irish,  but  the  petitioner 
was  not  barred  from  bringing  her  suit  on  that 
account.   This  was  a  suit  tor  nullity,  not  for  dis- 
solution.   The  teat  of  juriadictiou  in  suits  of 
dissolution  was  domicil,  but  in  suite  for  nullity  it 
was  residence.   In  the  case  of  Harford  v.  Morris 
(2  Hagg.  Cons.  423),  Sir  Qeor^  Hay  siud:  "  The 
Ecolesiastical  Court  certainly  has  jorisdiction  in 
all  cases  whatsoever,  with  respect  to  the  marriage 
of  English  subjects,  wherever  celebrated.  If  cele- 
brated in  any  foreign  country,  and  it  can  be  shown 
that  such  marrii^  waa  oonteiiy  to  the  general 
law,  to  the  prinoiplea  that  obtain  everywhere  with 
respect  to  marriage ;  that  it  was  under  force  or 
restraint  of  either  of  the  parties;  that  it  waa 
incestuous,  or  liable  to  any  other  impediment, 
under  which,  by  the  law  of  nations,  it  is  not 
allowed  to  marry — upon  any  such  objection,  it  ia 
proper  to  bring  a  suit  of  this  nature  before  the 
ecclesiastical  jadfse ;  and  wherever  such  marriage 
was  celebrated,  it  may,  upon  such  objection,  be 
set  aside.   The  Eccleaiastioal  Court  has  complete 
jurisdiction  to  decide  the  marriages  of  English 
Hubjects  by  the  English  law:  and  therefore  if 
there  was  anything  to  show  the  marriage  void  by 
the  general  law  resi}ecting  marriage,  or  by  any 
particular  law  of  the  realm,  or  that  a  marriage 
celebrated  in  evasion  of  the  law  of  the  realm  was  to 
be  eet  aside,  if  that  proposition  was  anywhere 
tenable,  eertidnly  the  court  has  full  jurisdiction 
to  enUx  into  the  oause  of  nullity,  upon  those 
acoonnta."   The  old  Eoclesiasticat  Courts  had, 
therefore,  jnriadiotira,  and  sect.  22  of  the  Matrimo- 
nial Causes  Act  1857  provided  that "  In  all  suits  and 
proceeding,  other  than  proceedings  to  dissolve 
imy  mamage,  the  said  court  shall  proceed  and 
act  and  give  relief  on  principles  and  rules  which, 
in  the  opinion  of  tlw  ssid  court,  shall  be  aa  nearly 
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u  mi^  be  oonlonnmble  to  the  iniiidploiaiid  rnki 
on  whicb  tbe  Eooleiiastioal  OowiB  ham  braotoftne 
Bcted  and  giren  relief,  bnt  sabjeot  to  tbe  pron> 
tunu  herein  contained  and  to  the  rales  and  orden 
under  this  Act."  In  Armyfage  t.  ArmyUtge  (78 
L.  T.  Bep.  689  (1898)  P.  178).  in  the  course  of  the 
ailment,  the  statement  in  Shelford's  Uarriage, 
BiToroe,  and  Begiatration  (edit.  1841),  p.  146,  was 
quoted :  "  In  matrimonial  causes  the  power  ci  the 
court  is  in  personam  and  depends  upon  the 
locality  of  the  person  cited.  Tboufih  the  defen- 
dant may  nsnally  reside  ont  of  the  kingdom,  yet 
if  he  is  served  with  a  citation  within  the  jniiadic- 
tion  of  tbe  EccleBiattcal  Court  in  London,  as  that 
of  the  Conbistory  Court  of  liondon,  in  a  suit  for 
nullity  of  marriage,  that  court  has  jorisdiotion  to 
try  the  Talidity  of  the  marriage,  wbererer  it  may 
hare  been  oon&acted.''  Furtfisr.  it  was  provided 
seot.  42  of  tbe  Act  of  1857 :  "  Erery  ench  peti- 
tum  shall  be  served  on  the  partr  to  be  aftected 
thereby,  either  within  or  withont  Her  HajestVs 
dominions,  in  such  manner  as  the  court  shall  oy 
any  general  or  special  order  from  time  to  time 
direct,  and  for  that  purpose  tbe  oonrt  shall  have 
all  the  powers  conferred  by  any  statute  on  the 
Court  of  Chancery :  Provided  always,  that  the 
said  oonrt  may  dispense  with  snob  service 
altogether  in  case  it  shall  seem  necessary  or 
expedient  so  to  do."  In  pursuance  of  that  section 
the  respondent  in  the  present  case  had  berai 
served  with  the  citation  and  petition  in  Ireland. 
It  would  be  hard  If  the  ^titioner  could  not  obtain 
the  relief  she  asked,  seeing  that  the  circnmstances 
were  such  that  she  was  not  really  bound  to  come 
at  alL   He  cited 

JfcTM  V.  Mom,  a  Hant.  Eoo.  608 ; 
Dontgal  V.  Donegal,  8  FhUl.  587 ; 
Naoytt    HKboytt,  89  L.  T.  Bsp.  488 :  4  P.  Div.  1 ; 
l»  JTaturwr  v.  £e  JTMurttr,  72  L.  T.  Bsp.  878 ; 
(1895)  A.  C.  fil7. 

The  Pbzsibemt.— Although  it  is  quite  true 
that  tbe  judgment  of  the  Oonrt  of  Appeal  in 
Nibouet  t.  Niboyei  has  hem  praotioalW  over* 
ruled  by  that  cl  the  Privy  Council  in  Le  Aesurier 
V.  Xe  JUeturtsr,  still  it  only  amtUes  to  snits  for 
dissolution  of  marriage,  and  tne  reswming  in 
the  former  case  is  still  applicable  in  suits  for 
nnllitj.  In  my  opinion  tbe  doctrine  of  domicil 
does  not  apply  at  all  to  cases  of  nullity,  as  it 
does  to  those  of  dissolution,  bnt  only  uiat  of 
residence.  It  is  quite  clear  that  a  oase  like  the 
present  conld  have  been  brought  before  the 
Ecclesiastical  Courts,  since  Uieir  jurisdiction 
depended  upon  the  matrimonial  residenoe  of  the 
parties.  That  being  so,  this  court  has  also  juris- 
diction to  entertun  the  present  suit. 

Proof  having  been  given  of  the  validity  of  the 
Hanx  marriage  the  President  granted  a  decree 
nioi,  -mth  costs. 

Pritchard  then  farther  applied  that  tbe  decree 
nut  should  be  made  absolute  at  once,  and  that  the 
delay  of  six  months  should  be  dispensed  with. 
The  petitioner  was  anxious  to  get  married,  and 
she  was  not  bound  to  hare  come  to  the  court  at 
all.  This  was  such  a  special  circnmstance  as  to 
entitle  the  court  to  use  Its  disor^iott  in  sbortoi- 
ingthe  interval  between  tAie  date  of  the  decree 
nm  and  the  decree  absolute.  '  It  was  quite  dear 
the  oonrt  had  power  to  do  tMs.  He  referred  to 

if.   (faUely  raUed  fi.)  t.  B.,  80  L.  T.  Bep.  845 ; 
L.  Bep.  8  P.  ft  D.  200. 
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Tbe  Pbebidbht.— I  am  very  son^  tliatld» 
not  see  my  way  to  aooede  to  your  apphoation.  It 
is  just  poBsiUe  that  all  tbe  facts  of  the  case  are 
not  before  the  courts  and  it  might  even  torn  out 
that  the  first  marriage  was  bad.  The  interval  of 
six  months  is  given  for  the  purpose  of  enabling 
the  King's  Proctor  to  investigate  the  mnium- 
stances  of  the  case.  In  the  oase  that  has  been 
cited  I  notice  that  the  Judge  Ordinary  referred 
to  the  case  of  Fitsgorald  v.  FUzgerald  (31  L.  T. 
Bep.  270 ;  L.  Bep.  3  P.  &  D.  136).  But  the  eir- 
cumstanoes  of  that  case  were  vott  peculiar.  The 
judge  there  said :  "  The  matter  had  been  invetti- 
rated  more  than  once,  leading  to  great  dday,  and 
the  Queen's  Proctor  had  intervened,  and  had  had 
every  opportunity  to  inquire  into  the  partaculars 
of  the  case."  That  is  not  so  here.  To  allow  (be 
decree  to  be  made  ahscdnte  at  once  wonldfonn  a 
bad  precedent,  and  the  coort  would  be  asked  to 
exercise  its  discretion  of  reducing  the  time  oi 
every  ocoanon. 

Solidtors:  Priiohard,  Engl^ld^  and  Co,  for 
EarU  and  Botu,  Uanehester. 


CMWV  CASES  &SSB&VXD. 

Saturday,  AprU  26. 

(Before  Lord  Alyekstonb,  O.J.,  Lawbaitci^ 
Wbight,  Bbucb.  and  Ebnbbdt,  JJ.) 

Bbz  v.  WxLLZAii  Haixxboh.  (a) 

Criminal  laio — Larceny^^Fiak  taken  ai  sao— Po^ 
Msiton  o/  owner  of  tmaek-^Bkipper  of  tsuut 

Fi*h  taken  at  jsa  are  in  ihepoetoMion  of  iht  owmt 
of  the  tmaek  by  VBhifiK  they  are  taken,  as  •oos  w 
they  are  taken,  and  are  0Diissf«en<Iy  the 

of  tarceny. 

A.,  who  woe  employed  «ts  Bkipper  ef  a  nudt 
tued  for  trawling  outndt  tefrtlonal  wtlen, 
during  the  courte  of  a  fiehing  voyage  put  iaie 
port,  $old  the  JUh  he  had  taken,  and  e^ppropriatei 
theproeeeda  to  ku  own  use.- 
Held,  that  he  was  properly  eonvieted  efUcneey. 
TBia  case,  stated  \>j  the  Recorder  of  Grimab;, 
was,  so  far  ss  is  material,  as  follows : — 

The  prisoner,  William  Uallison,  was  tried 
before  me  at  the  quarter  sessions  of  tha  peace 
held  in  and  for  the  borough  of  Giimsby  on  the 
15th  April  1902  on  an  in£ctment  charging  bits 
in  the  first  count  with  having  on  the  &th  Jan. 
1902  feloniously  stolen,  taken,  and  carried  awav 
certain  fish  the  property  of  the  Grimsby  and 
North  Sea  Steam  Trawling  Company  Limited. 
A  second  count  charged  him  with  bavia; 
received  the  same  fish  knowing  them  to  h»n 
been  stolen. 

The  prisoner  was  in  Jan.  1902  in  tbe  emplor' 
ment  of  theprosecutors,  the  Grimsby  and  aoxv 
Sea  Steam  Trawling  Company  Limited,  as  maat^ 
or  *'  skipper  "  of  Uie  fishing  smack  CaanopM. « 
which  tine  prosecutors  were  the  owners. 

The  Caaeiopeia  was  engaged  in  making  voysgw 
from  the  port  of  Grimsby  to  the  North  Sea  and 
back  for  the  purpose  m  catching  fish  for  we 
prosecutors,  who  sdd  the  fish  on  the  retnm  « 
the  vessel  after  each  voyage.  A  vc>y^e  nanillj 
lasted  from  about  ten  to  fourteen  days.  _^ 

(•>  BsroriMl  b7  A.  A.  BkTHCSl.  Esq.,  BaittoW  ■*  T*«- 
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The  priMHUr's  empl^Tinent  wai  for  a  term  of 
sis  monthB  from  the  oommenoement  thereof.  He 
had  fall  charge  and  oontrol  of  the  resael  dtirmg 
the  Toyages,  and  he  vaa  paid  hj  the  prosecuton 
-  for  hie  Mrrioea  by  reoeinng  at  the  end  of  every 
third  voyage  (the  Toyagee  being  divided  into  eeti 
of  three  for  this  pan>OBe)  a  certain  proportion  of 
the  net  profits  prodnoed  by  the  sale  of  the  fish 
which  had  been  sold  by  the  prosecaters  at  the  end 
of  each  of  the  three  Toyages. 

On  the  17th  Jan.  1902  the  CoMnopeia,  vith  the 
prisoner  in  ohazve  of  her  as  skipper,  left  the  port 
of  Grimsby  on  the  first  of  <me  of  the  sets  of  three 
voyages  to  the  14orth  Sea  and  back. 

On  the  25th  Jan.  she  was  retaining  to 
Grimsby  with  a  cargo  ai  ftih  wluoh  had  bem 
eaaght  by  the  prisoner  and  the  orew  in  the  North 
Sea  and  depoaited  in  the  nsnal  reo^taole  provided 
for  that  poxpose  in  the  haid  of  the  vessel  and 
called  the  "fish  magazine.** 

On  the  same  25th  Jan.  the  prisoner  took  the 
vessel  into  Bridlington  Harbour  and  there  sold 
the  fish,  the  snbject  of  the  indictment.  He  did 
not  accoont  for  the  proceeds  of  the  sale  to  his 
employers,  and  had  never  been  anthorised  to  sell 
fish  doriog  the  continnance  of  a  Voyage.  It  was 
snbmitted  by  ooansel  for  the  prisoner  that  the 
fish  had  never  been  in  the  possession  of  the  prc- 
secntora,  the  owners  of  the  smack,  that  the 
prisoner  bein^  captain  of  the  smack  had  the  fish 
in  his  possession  properly  and  laid^f  from  the 
time  when  they  were  reduced  into  pmession,  and 
that  therefore  there  was  no  evidence  on  which  the 
prisoner  ooold  be  convicted  of  larceny.  The 
Wnied  recorder  overmled  this  objection,  and 
directed  the  jacy  that  the^y  oonid  convict  the 
prisoner  on  Uie  firat  and  second  counts  <rf  thh 
indictment  if  they  were  satisfied  that  the  prisoner 
took  the  fish  from  the  vessel  in  Bridlington  Har- 
boar  with  a  frandulent  intention  to  convert  them 
to  his  own  nse  and  benefit  and  permanently  to 
deprive  the  proseontors  of  their  property  in  them. 

The  jory  convicted  the  prisoner. 

The  qnMtion  for  the  opinion  of  the  conrt  was. 
Whether  there  was  evidence  that  the  prisoner 
took  the  fish  which  he  sold  at  Bridlington  ont  oi 
the  possession  of  the  proseoatora. 

Creurofi  for  the  priaoner.— -The  fish  never  were 
in  the  possesuon  ^  the  proseontors.  They  were 
in  the  possession  of  the  prisoner  as  skipper  of  the 
smack;  and  conseqnently  there  was  no  larceny, 
for  the  possession  of  the  servant  ia  not  the  posses- 
sion of  the  master : 

WaiU't  QM«,  2  East  P.  0.  570 ; 

JR.  T.  Bately,  3  Lsaob  835 ; 

AbrahatVe  cue,  2  East  P.  C.  589 ;  2  Laaob  824. 

Again  a  fish  is  ferx  naturx,  and  an  animal  ferse 
naturae  mast  be  reduced  into  posseasion  before  it 
can  be  the  snbject  of  larceny : 

R.  T.  TowtHy,  24  L.  T.  Sep.  517 ;  12  Coz  C.  C.  59 ; 
L.  Bep.  1  C.  C.  815  ; 

R.  T.  Peteh,  38  L.  T.  Bep.  788 ;  14  C>z  G.  C.  116. 

A.  JtfiorMby  WhiUt,  for  the  proaeonti<Hi.  waa  not 
called  npon. 

Lord  Axvbbstonx,  G.J.— We  are  all  of  opinion 
that  these  fish  ware  reduced  into  the  possession  of 
the  owner  of  the  smadk,  and  that  therefore  the 
prisoner  was  pn^erly  convicted. 

IiA-wBAHCB.  Wbioht,  Bbvcb,  and  Eehitbdt, 
JJ.  concurred. 

Tol.  LXXXVL,  2225. 


Solicitors  for  the  prosecutors,  Hick$  and  Som, 
for  E.  E.  and  R.  Jtfoion,  Great  Grimsby. 

Solioitora  tm  the  prisoner,  Bead  and  BZoomer, 
GreJit  Orimsby. 


Baiwdayt  April  26.  , 

(Before  Lord  Alvkbstonb,  O.J.,  Lawbahcb, 
Wbioht,  Bbucb,  and  Kbnnbdt,  JJ.) 

Rex  v.  Fbidbbice  Waltsb  Hadwect  amd 
Alfred  Inohau.  (a) 

Criminal  lava — Practice — Evidence — Crott'exami- 
nation  of  prisoner  by  eo'defendant — Evidence  of 
person  charged — Criminal  Evidenee  Act  1898 
(61  *  62  Vict.  c.  36),  s.  1. 

A  pereon  charged  teith  an  offence  is  made,  by  fke 
Criminal  Evidence  Act  1898  (61  &  62  Vict, 
c.  36),  1. 1,  a  competent  witness  for  the  defence. 
The  effect  of  thtt  is  to  make  nim,  if  he  gives 
evidence,  an  ordinary  witness  in  the  case,  and 
therefore  liable  to  be  eros»'Keamined  on  behalf  of 
a  person  jointly  indicted  with  him. 

This  case  reeerved  for  the  o^nion  of  the  courtly 
Bidley,  J.  was  as  follows  :-— 

1.  These  two  prisoners  were  jointly  indicted 
before  me  at  t^e  asuzes  held  for  the  West  Biding 
of  the  Oonnty  ofTork,  at  Leeds,  and  tri  ed  before 
me  on  the  14th  and  15th  March  1902  upon  an 
indictment  wfaeieljy  th^  were  joint^  charged 
in  t^rty  counts  with  the  following  offences :  (a) 
Offences  under  the  Debtors  Act  18t^,  s.  11, 
sab-B.  10,  in  making  and  being  privy  to  the 
making  of  certain  false  entries  in  a  document 
relating  to  -their  affairs — namely,  a  certain 
balance  sheet — within  four  months  before  the  pre- 
sentation of  a  bankruptcy  petition  by  them,  with 
intent  to  conceal  the  state  of  their  affairs,  (b) 
Offences  under  sect.  13  of  the  same  Act  by 
obtainiog  credit  under  false  pretences  in  incurring 
a  debt  to  tbe  Halifax  and  Hudderefield  Union 
Banking  Company.  («)  Conspiring  together  to 
cheat  and  defraad  the  said  badking  company. 

2.  Theprisonerehadformanyyears  before  their 
trial  earned  on  business  in  co>[mrtner8hip  as  silk 
spinners,  nnder  the  style  of  Hadwen  and  Sons,  at 
Triangle,  nearHali&z,  and  the  banking  acoount 
of  the  firm  waa  kaat  with  the  Halifax  and 
Huddersfield  Union  Banking  Company. 

3.  Bach  prisoner  pleaded  "  not  guilfy  "  to  the 
whole  of  the  indictmente,  and  was  separately 
d^ended  by  counsel. 

4.  U^on  the  close  of  the  case  for  the  Crown, 
each  prisoner  elected  to  give  evidence  uponoaih, 
and  each  prisoner  then  gave  evidence  exculpating 
himself,  and  also  gave  evidence  against  the  other 
prisoner  who  was  charged  with  the  same  offences. 

5.  Counsel  on  behfuf  of  each  prisoner  then 
claimed  the  right  to  crosa-exanune  the  other 
priaoner  upcm  the  eridffnoe  s^van  by  him  against 
his  co-prisoner. 

6.  It  was  objected  and  contended  that  such 
cross-examination  was  not  permissible,  and  I 
nphetd  that  omtenlaoni  and  excluded  all  croas' 
examination  of  one  priacner<ni  behalf  of  Uie  other 
priscmer,  bnt  agreed  to  state  a  case  for  the  opinion 
of  thia  oonrt 

7.  The  jury  found  both  prisoners  guilty  upon 
all  the  oonnti. 

8.  I  respited  sentence  and  let  the  prisonera  ont 

la)  BtpOTMd  b/  A.  A.  BciBCSS,  £iq.,  iiMTiBtai-ftt'Law. 
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(m  bail  to  spptax  at  theBertnnenl  nol  dalireir 
iar  the  oonnty  <^  Twk  if  oallaa  npon,  and 
leMrred  this  case  for  the  oonucleralioii  oC  the 
eourth 

9.  The  question  for  the  (pinion  of  this  oonrt  ii 
whether,  under  the  aboTe  dnmmstaaoet.  coansel 
for  one  prisoner  was  (as  he  claimed)  or  was  not 
entitled  to  croas-ezamine  the  other  prixmer  upon 
the  evidence  giren  bj  the  latter  apon  oath  against 
him. 

If  I  was  right  in  ezolading  anoh  oroBa-ezamina- 
tion,  the  conviction  is  to  be  affirmed.  If  I  was 
wrong  it  is  to  be  qaashed. 

Tindal  Atkiiuon,  K.O.  (with  him  Wauffk)  for 
Hadwen. — The  learned  judge  should  have  ulowed 
the  cross-examination.  The  Oriminal  Eridenoe 
Act  1898,  8.  1,  makes  a  defendant  a  competent 
witness  for  the  defence,  and  bein^  a  witness  he  is 
liable  to  cross-examination.  His  position  if  he 
4(oes  into  the  box  is  analMEons  to  that  d  a  respon- 
•dent  giving  evidence  in  mvoroe  proceedings,  and 
it  was  held  bv  the  Court  of  Appeal  in  Allen  v. 
AUen  and  Bell  (70  L.  T.  Bep.  783 ;  (1894)  F.  248) 
"that  a  judge  was  wrong  in  refusing  to  ^ow  a 
oo-respondrait  to  cross-examine  a  respondent  who 
had  grren  evidence.  A  prie^ner  who  gives  evi- 
dence maj  be  practically  a  wibiese  tor  ue  prose- 
ontion  in  the  case  ot  a  oo-defendant.  It  the 
prisoner  confines  hlnudf  to  giving  eridenoe  in  his 
■own  defence,  a  prisoner  jointly  indicted  might 
have  no  right  to  croBs^examine.  But  aliter  where 
tiie  effect  of  the  evidence  is  to  inerimlnate  the 
oo-d^endant.  A  witness  oaUed  to:  the  defence 
■of  one  priaoner  is  liable  to  be  cross-examined  on 
behalf  of  mother  prisoner ; 

Btg.      Bvrdttt,  0  Cox  C.  C.  458 ;  3  C.  L.  B.  440 ; 
Dean.  431. 

And  in  a  case  under  the  Freventum  of  Ginelly  to 
and  Protection  of  Ghildran  Act  1889  (52  &  53 
Tiot.  c.  44),  repealed  but  re-enacted  by  the  Pre- 
vention of  Cruelty  to  Children  Act  1894  (57  &  58 
Yiot  o.  41).  WiUs,  J.  held  that  a  wife  nving 
evidence  in  her  own  defence  must  be  treatM  as  a 
witness  in  the  case  of  her  husband  joinUy  indicted 
with  her : 

B§g.  V.  Jforttn,  17  Cox  C.  C.  86. 

[WBiaHT,  J.— Sect  7  of  the  Act  of  1889  pro- 
vides that  the  wife  may  be  called  as  "  an  ordinary 
witness  in  the  case."]  That  was  done  to  get  rid 
oi  the  disability  of  the  wife,  and  to  enable  ner  to 

a*  TO  evidence  for  or  against  her  husband.  But 
is  is  not  that  case,  for  the  person  charged  is  to 
be  a  competent  witness  for  the  defence  omy  if  he 
applies  to  be  called. ,  But  his  evidence  may  be 
evidence  incriminating  his  oo<dsfmdant. 

ScoU-Fox,  K.G.  (with  him  R.  A.  Shepherd)  for 
Ingham.— In  AUen  v.  AUm  (ttip')  Lopes,  LJ. 
^^ies  the  doctrine  Ump  £so«ssed  to  t£e  ease  of 

a  oo-dafendant,  and  ref^  to  Lord  v.  Colwin  (3 
Drew  222).  Directly  he  gives  evidence,  a  defen* 
dant  becomes  an  ordinary  witness,  and  may  aay 
anything  againsta  co-defendant.  A  jury  may  be 
charged  to  disregard  what  <nie  prisoner  has  said 

Xinst  another  prisoner,  but  in  practice  the 
ct  of  the  evidence  would  remain  in  their 
minds.  A  jirisoner  can  only  be  called  with  his 
own  craisent,  but  the  consent  of  his  oo-defendant 
is  not  necessarr.  The  case  of  the  Crown  must 
always  be  that  both  defendants  are  guilty,  and  it 
is  cnite  possible  that  where  a  pristmer  inculpates 


his  oo-defendant  oonnaal  for  the  Crown  woald  not 
oroas-examine ;  it  is,  therefore,  neoessaiy  thst  tin 
oo-dafendant  uionld  be  allowed  to  cross-ezMBiiie. 
Sect  1,  sab-seot.  (/)  (iiL)  of  the  Oriminal  Eridenos 
Act  1^8  points  to  a  croes-eraminatiMi. 

Sarold  Thomtu  {MUvain,  K.O.  with  him)  for 
the  Okown. — A  prisoner  giving  evidence  in  hit 
own  defenoe  is  a  witness  for  the  defence,  and 
if  his  evidmoe  is  against  a  oo- defendant,  that 
co-defendant  idiould  applpr  to  the  oonrt  for 
permission  to  oroas*examina  hiu  as  a  hostile 
witness.  It  in  giving  evidence  a  person  charged 
with  an  oflence  asperses  the  chanetsr  ef  a 
oo-defendant  he  may  be  frmns  wraminml  as  to 
his  own  oharaoter.  H  he  allems  that  a  psnon 
charged  with  him  haa  oommittwl  an  oBmot—e.j., 
that  the  person  charged  with  him,  and  not  m, 
destroyed  a  document — he  may  be  cross-examiDsi 
That  IS  the  case  provided  for  by  sect  1  (/ )  ^) 
But  in  each  of  these  cases  the  oross-exanaaatioB 
permitted  is  a  cross-examination  by  the  moswn- 
tion.  The  Oriminal  Law  Ame^dmoit  Act  188S 
(48  &  49  Vict.  c.  69),  e.  20,  mains  a  person  charaeda 
"  competent  witness,"  but  the  Onminal  Erioinoe 
Act  1898,  ■.  1.  enacts  that  the  person  to  be  dianced 
is  to  be  a  "competent  witness  for  the  defaacd," 
that  precludes  the  idea  of  a  crosa-ezaminaticai  hj 
a  oo-defendant. 

Lord  Alve&stoni,  OJ*. — The  idmple  ^oesticm 
is  whether,  where  two  persons  are  ^ointl^  indicted 
for  an  offence  and  one  elects  to  ^ve  evidence,  ai 
he  may  under  sect.  1  of  the  Onminal  Endeoce 
Act  lw8,  he  may  be  cross-examined  on  behalf  ol 
Ms  co-defendant.  It  is  not  dispated  that  he  can 
•be  cross-examined  by  oounsel  for  the  prosecution 
the' only  question  ia.  Can  he  be  cross-examined  bj 
coansel  for  the  other  prisoner  ?  If  the  statnts 
does  not  prevent  us  from  hol^g  thatheoaii,it 
is  obvious  that  It  la  in  the  interest  of  joatacs  taat 
he  should  be  liable  to  orosa-ezanunation.  Goanaal 
for  the  proseeotion  might  not  think  it  his  doty  to 
croas-ezamine  strictiy,  or  tJie  evidmoe  of  tba 
co-prisoner  might  start  qnite  a  new  pmat  In 
the  interest  of  justice,  when  evidence  isgiw 
before  a  jury,  evety  opportunity  of  testi^  it 
should  be  given.  There  are  cases  in  which  tiw 
remarks  of  a  judge,  espedally  in  a  Icmg  tiial 
would  lose  their  effect.  In  the  case  of  Beg.  t. 
Woode  and  May  (6  Cox  0.  G.  224)  ooonael  for 
the  second  prisoner  had  special  rights  gvm  to 
him.  He  was  allowed  to  cross-examine  and  to 
address  the  jniy-  In  the  case  of  Beg.  v.  Swrdeff 
(6  Ooz  G.  0.  458)  it  was  expressly  decided  tliat  a 
defendant  might  cross-examine  witnesses  called 
for  the  defenoe  of  a  co-defendant,  and  I  think  that 
the  reasoning  of  Jervis.  G^.  is  especially  uehl 
beoauae  that Isaxned  judge  said  that  the  endaiKa 
for  the  prisoner  beoaioa  tacked,  as  it  were,  to  tw 
evidenoe  for  the  proeeoation.  Knowing  the  dear 
mind  and  the  leuning  of  the  judge,  it  is  dear  to 
me  that  he  had  in  his  mind  the  idea  that  eTidesce 
onoe  given  would  not  be  disregarded.  That  wai 
the  state  of  the  law  at  the  time  of  the  pasnng 
of  the  Criminal  Evidence  Act  1898.  It  is  pro- 
vided by  that  statute  that  the  prisoiuT  cannot » 
called  without  his  own  oonsentt  out  I  think  that » 
did  occur  to  Parliament  tiiat  a  prisoner  mi^ 
give  evidence  which  would  ineriminate  otwr 
peraons.  Sect.  1  (/)  (iii.)  limits  the  lialnli^  of  » 
person  charged  who  has  elected  to  nve  evidoM 
to  the  case  where  he  has  givw  evioeiuje  affiB^ 
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vaothflr  person  oliuged  vith  th«  same  offence. 
Now,  the  oommau  and  or^narr  case  of  a  penon 
giring  evickmoe  agaiiut  a  oo-defendant  ia  wlwe 
aereral  persona  are  charged  togeUier,  and  there  is 
a  strong  temptation  for  each  to  endeavonr  to 
ozenlpate  himsatf  bv  inorinuDating  the  others. 
flpeafiM  fw  mytm,  I  think  ttuit  if  it  was 
intapded  to  «xolnda  a  cxow-examfaiatioa  hj  a 
oo-defendaDti  it  wonld  hare  bem  so  exprewfy 
«iafited  Tluit  does  not  quite  diapoee  of  the 
nuttter.  If  a  genmal  croea-ezamination  ia  to  be 
allcwed,  it  is  said  that  the  oross-ezamination 
moat  be  by  the  proaeontion  only,  and  not  on 
behalf  of  a  prisoner.  Bat  JerHs,  C  J.  and  the 
whole  ooart  thought  oroBs-examination  should  be 
allowed,  beeause  when  a  priaoner  has  glrea 
oridence  ho  becomes  a  witness  for  the  prosecution. 
I  tliink  that  must  be  ri((ht  not  onlr  on  that 
principle,  but  because  the  prisoner  nas  givot 
oridenoe  against  another  person,  and  should 
therefore  be  liable  to  cross-examination  <nx  btiialf 
of  that  person. 

liAWSANCX,  J. — I  concur. 

WsiaHT,  J.— 'The  only  question  is  whether  the 
•eridflnoe  which  a  prisoner  haa  ^ven  in  his  own 
■deieiioe  is  legally  admissible  to  incidpato  aw^t:tiwr 
deiendaot,  becanae,  if  it  is,  it  follows  that  he  is 
liable  to  be  cross-examined  by  Iiis  co-defendant. 
I  find  nothing  in  the  Act  exc^t  sect.  1  (/)  (iiL) 
tiiat  tmds  to  abrogate  the  ordinanr  rme  (see 
Jteg.  Y.  Payne,  26  L.  T.  Bep.  41 ;  12  Cox  C.  0. 118 ; 
Jm.  Bep.  1  0. 0.  349 ;  Alien  t.  Allen,  sup.)  that 
vhat  one  defendant  says  should  not  be  adndatible 
M  orndesioa  against  another  defendant,  founded 
OB  the  obriona  temptatimi  to  oae  co-defendant  to 
«ndeaTOur  to  shift  the  blame  on  to  hb  co-deffln< 
dant.  If  this  rule  is  alnwgated»  I  agree  witit  the 
judlgment  of  my  Ltml. 

Bnvoa,  Jw—I  oonenr. 

KiirirKDT,  J.— I  agree. 

SoUcitCrs :  Solicitor  to  ike  Treatury ;  for  the 
defendant  Had  wen.  Fan  Sandau  and  Co.,  for 
MUU  and  Co.,  Hudderafield ;  for  the  defendant 
Jngham,  HelUwdlp  Sarbu,  and  Co^  for  Jubb, 
Mootkt  and  BeUimUt  Halifax. 


I^otisr  of  1/Orti0, 

Feb.  7, 10,  and  May  15. 

<Before  the  Lord  Chancbllok  (Halsbury), 
Lords  Uacnaohtkh,  Shxnd,  Bsucpton, 
BoBSKTSOM,  and  Likdlxt.) 

liOKD  ADTOCATK  v.  SkKWABT  A2TD  1.NOTHBB.  (a) 

OH       FBAL  FEOV  THE  TXB8T  DITISIOIT  OF  THI 

COURT  OF  SESSION  IN  SCOTLAND. 

Seoenue — Estate  duty — Entailed  eetate — Money 
directed  to  be  laid  otU  in  the  pwrehate  of  land 
—Tinance  Act  1894  (57  &  58  Vict.  e.  30),  s.  23. 
$ub-a,  16. 

Ji  testator  left  money  to  trvtteee  with  a  direction 
io  inveei  it  in  thepwehate  of  Zand  to  be  eniaUed 
in  accordance  loita  the  Scotch  law.  By  a  codicil 
he  gave  the  Uiuteee  a  diecretion  to  purdiaee 
land  in.  England  io  be  entailed  accwding  to 
English  law. 

ta)B«onMl  by  O*  B>  IUlbch,  BairiiMtM-lAir. 


[H.OFL. 


Seld,  that  the  money  wot  not  "  entailed  eataie " 
within  the  meaning  of  the  proviaions  in  $eet.  23 
of  the  Finance  Act  1894  applicable  io  8eotlatt4, 
and  wae  not  liable  ae  auch  to  settlement  eatate  ' 
dwty. 

Judfnemt  of  the  Court  of  Seeaion.  af^irmei  for 

Aifferemi  fsomhw. 
Per  Lord  Shand  {agreeing  with  A«  Court  <f 

Beewion) :  JCm«y  so       ewid  net  vndar  a«y 

dreumikmeee  baccmfUMiwlaf  "eiUatlsd  «s<a(« 

within  the  Act. 
Per  Lord  Maenaghten  and  Lord  Robertson  {differ- 

ing  from  the  Court  of  Seaaion) .-  But  for  th* 

provieion  in  the  eodicU,  it  would  kerne  been 

"entaiied  estate"  toithut  the  Act. 

This  was  an  appeal  from  a  judgment  of  the 
First  Division  of  the  Court  oi  Session  in  Soot- 
land,  consisting  of  the  Lord  Pre^deut  (BaUonr), 
Lords  Adam,  Kinnear,  and  M'Laren,  had 
reversed  a  jndraent  of  the  Lord  Ordinary  (Lord 
Stormonth-Saning). 

TheoaaeiareportedSF.  440;  38  Sc.L.  Bep.318. 

The  respondents  were  the  tnutees  of  the  late 
Mr.  Jamea  Sprot,  ot  Spdi,  Haddingtonshire. 

Mr.  Sprot^  who  died  in  1882,  left  100,0001.  to  be 
applied  his  trustees  in  the  purchase  of  lands 
which  were  to  be  entailed  on  his  nephew,  Hr. 
Edward  William  Sprot,  and  a  series  of  neirs. 

0ntU  the  purchase  should  be  made,  and  the 
entail  executed,  the  income  or  rents,  as  the  case 
might  be,  were  to  be  paid  to  Edward  William 
Sprot,  whom  failing,  to  the  substitutes  of  entail 

In  pursuance  oi  these  directions,  the  tmsteea 
spent  pu^  of  the  inm  intrusted  to  them  in  the 
purchase  of  the  estate  of  Diy^ange,  and  they 
convej^ed  that  wtate  to  Mr.  £.  W.  Sprot  and  the 
substitutes  of  entail  in  1888. 

Mr.  £.  W.  Sprot  died  on  the  Ist  Feb.  1888,  at 
which  date  thwe  remained  onexpended  a  bahuooe 
of  about  60.0001.,  which  was  still  held  in  tnut  for 
the  pondiaae  ot  lands,  in  tmns  of  Mr.  Jamee 
Sprot's  wiU. 

On  the  death  of  Mr.  Edward  W.  Sprot,  his  aon 
succeeded  to  Drygrange,  and  to  the  income  of 
the  entailed  mcmey. 

Eatate  duty  and  settlement  duty  were  paid  on 
Drygrange  in  Feb.  and  Sept.  1899. 

Estate  duty  was  also  paid  on  the  unexpwded 
balauoe  of  6O,0O0Z.,  but  the  defenders  said  that 
they  made  this  payment  in  error,  and  they 
reclaimed  it  from  the  Croim.  The  present  ques- 
tion, therefore,  although  it  related  m  form  only 
to  settlement  estate  duty,  was  really  whether 
estate  duty  and  settlement  estate  duty  were 
exigible  in  respect  of  the  unexpended  balance  of 
60,0001.,  as  they  admittedly  were  in  the  case  of 
Drygrange. 

Settlement  estate  dutgr,  in  respect  of  the  entailed 
money,  was  clumed  as  doe  under  the  Finance 
Act  1894  (57  &  58  Vict.  o.  30),  but  vaa  rafoaed, 
and  an  action  of  accounting  and  payment  was 
therefore  rtused. 

The  Lord  Ordinary,  being  of  opinion  that  this 
money  was  "  entailed  estate  "  within  the  mean- 
ing of  the  Act,  gave  judgment  in  favour  of  the 
appellaut. 

The  First  Division  took  an  opposite  view,  and, 
holding  that  the  term  "entaiied  estate"  had 
reference  only  to  lands  or  other  feudalised  herit- 
able estate,  recalled  the  Lord  Ordinary's  intetw 
looutor,  and  assoilzied  the  respondents. 
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The  tesiAtor  by  a  codicil  ant^orised  the  tras- 
teM  (it  in  their  diBcretion  they  shoald  think  it 
derirable)  to  purchase  land  in  England  to  be 
flDtailed  acoordins  to  English  law. 

The  olaim  for  daty  was  foanded  by  the  Appel- 
laata  partionhu*ly  cm  the  proTiaions  of  aeot.  23  of 
the  Act,  proviuonB  which  are  exclosiTely  applic* 
able  to  Sratland. 

Snb-sect.  14  of  sect.  23  prondea  that  "  settled 
property,"  which  is  propwty  held  in  tmat  for 
cerrain  persona,  by  way  of  sacceasioD,  aball  not 
include  property  held  under  entail.  Sab-sect.  15 
provides  tlmt  an  inatitate,  or  heir  of  entail,  in 
poeaeaaion  of  an  entailed  estate,  shiill,  whetiier 
auijurU  or  not,  be  deemed  for  the  purpose  of  the 
acuonnt  to  be  a  person  competent  to  dispose  of 
aooh  estate;  and  anb-aect.  16  enacta  that  where 
an  entailed  estate  passes  to  an  iDstitntd  or  heir  of 
entail,  who  ia  not  entitled  to  disentail  without 
consent,  settlement  eatate  dnty  aa  well  as  estate 
datf  ahall  be  paid  in  respect  of  such  estate,  bat 
neither  dnty  ia  to  be  ^pun  payable  <nt  the  estate 
until  it  is  diaentuled,  or  nntil  the  death  of  a 
subaequent  heir,  who  can  disentail  wiUioat 
oonsoit. 

The  appellanta  maintained  that  the  term 
"entailed  estate"  was  to  be  taken  in  the  l^al 
aenae,  which  it  had  according  to  the  law  of 
Scotland,  and,  therefore,  it  ahoald  be  read  as 
comprehending  whatever  was  entuled  eatate 
within  the  meaning  of  the  Entail  Acts ;  that  it 
applied  not  merely  to  land,  bat  to  money  left  in 
trnat  to  acquire  land  to  be  strictly  entailed ;  and 
that  in  this  case  the  entailed  fund,  being  aubject 
to  the  same  destination,  formed  with  Drygran^ 
an  entailed  estate,  which  was  created  by  the  will 
of  Hr.  James  Sprot,  flowed  from  him  aa  teatator, 
and  had  exiated  from  his  death. 

By  sect.  3  of  the  EntaU  Act  of  1875  (38  &  39 
Vict,  c  61)  it  is  provided  ^at  entailed  estate 
shall  inolade  all  heritagea  which  hj  the  law  of 
Scotland  may  be  made  the  sub  jeetof  entailed  eatate 
shall  include  all  heritagea  held  in  trust  for  the 
pnrpoae  of  being  entailed,  and  all  money  or  other 
property,  real  and  peiwmal,  invested  in  truat  for 
the  purpose  of  ponihaaing  land  to  be  entailed, 
and  alao  all  money  consigned  in  respect  of  tbc 
taking  of  any  land  forming  part  of  an  entsuled 
eatate. 

The  appellant  contended  that  the  term 
"  entailed  estate  "  mast  be  taken  to  cover  money 
in  the  position  of  the  60,(K)02.  in  this  case,  and 
that  entailed  eatate  mnat  be  what  the  Entail  Acta 
which  created  it  declared  the  term  to  signify. 
The  respondents  said  that  the  60.0001.  was  held 
hj  them  under  a  deed  by  which  the  fund  atood 
f^  the  time  being  in  trust  for  those  described  in 
the  tmat  deed  by  way  of  saccession.  Aooord- 
ii^ly^  on  the  death  of  Edward  William  Sivot,  the 
interest  in  the  fond  passed  to  his  son  in  snocea* 
sion,  and  was  now  enjoyed  by  bim  in  liferent. 
The  section  which  conferred  the  exemption,  the 
respondents  said,  was  the  21st  of  the  Finance  Act, 
which  provides,  aub-aect.  1,  that  eatate  duty  shall 
not  be  payable  on  the  death  of  a  deceased  pereon 
in  respect  of  personal  property  settled  by  a  will 
or  diaposition  made  by  a  person  dying  before  the 
2nd  Aug.   1894  in  reapect  of  which  property 

? rebate  duty  and  account  duty,  under  the  Act  of 
881,  or  inventory  duty  under  a  prior  Act,  has 
already  been  paid,  unleoa  the  deceased  waa  com- 
petent to  dispose  of  the  property.    This  last 


exception,  they  aaid,  did  not  apply  here,  fox 
Edward  William  Sprot  waa  not  at  his  death  ia 
1898,  and  had  not  been  since  he  sneoeeded  in  1883 
competent  to  dispose  <^  the  tmat  fund.  Han 
the  60,0001.,  as  part  of  James  Sprofs  ^atioul 
estate,  p^d  iavantory  dnty  <m  his  death  m  1882, 
and  Edward  WilUam  Sprot  never  was  comprtsnt 
to  diapoae  of  it,  for  it  was  held  under  aettlemenk 
The  tmat  fund  of  60,0002.  waa;  aooordinR  to 
the  reapondenta,  "settled  pn^erty"  and  not 
"  entailed  estate "  wiUiin  the  meaning  of  ths 
Finaaoe  Act  1894. 

The  Soliciior-OenenLl  for  SeoUani  (Soott- 
Dickson,  E.G.)  and  A.  J.  Toung  (both  of  tlis 
Scotch  Bar)  appeared  for  the  appelant 

The  Dean  of  faculty  (Asher,  K.O.),  CavM 
LorijMr  (both  of  the  Scotch  Bar),  and  £.  G.  Mm 
for  the  respondents. 

At  the  oonclnaion  of  the  arguments  tixmr  Lord* 
ships  took  time  to  consider  their  judgment 

May  15.— Their  Lordships  gave  judgment  u 

follows : — 

The  LoKD  GHA.KCELLOK  (Halsbufy).— 
Lords  :  I  do  not  think  it  necesaary  in  this  cue  to 
aay  more  than  this — that  the  question  ia  whether 
a  Bum  of  money  reaulting  in  a  balance  from  certain 
investments  in  Scotland  is  or  is  not  eatailed 
eatate  witlUn  t^e  meaning  of  the  Soottiah  Finance 
Act.  I  suppose  tJiat  no  one,  apart  from  soma 
intwpretatioB  claaae,  would  sav  that  it  wu 
entailed  estate,  nor  do  I  thii^  it  impoitut  to 
consider  that  the  Court  of  Chanoetr  ia  tlue 
country,  when  money  has  been  irrevocaraydevolM 
to  the  purchase  of  und,  may  apply  to  it  tbe  con- 
siderations which  would  apply  to  it  if  it  were  lud 
itself.  The  questions  which  have  been  allied  in 
the  Scottish  ooarts  have  been  applied  only  to 
the  first  hypothesis  which  I  have  suggested,  and 
the  division  of  opinion  appears  to  have  been  on 
the  question  whether  a  technical  phraaeok^ 
applicable  to  Finance  Acts  ia  aupposed  to  ran 
throagh  all  the  Finance  Acts  when  they  are 
enacted  to  be  read  together,  or  whether  the 
technioil  phraseology  ia  only  to  be  s7  intmpntel 
aa  to  belong  to  the  particular  statute  in  whicn  it  ii 
found.  I  Hesitate  to  express  any  opinion  on  that 
quescion,  because  I  think  it  inaocnn^  to  ssy  tiiat 
that  question  arises  here.  The  sum  wbia  ma 
devoted  by  a  trust  in  the  first  inatanoeintnutior 
pnrohanng  had  in  Scotland  to  be  eotulad  m 
aocordanoe  with  the  directions  of  the  teatatirB 
will  was  materially  altered  from  the  dispontun 
originally  made  by  a  codicil  to  his  will,  the  effect 
of  which  never  aeems  to  have  been  aag^tadu 
influencing  the  discussion  to  which  1  have  referred 
in  the  Scottish  oourta.  To  my  mind  it  has  con> 
pletely  altered  the  question.  The  codicil  permitted 
the  money  in  trust  to  be  invested  at  the  discretion 
of  the  trustees  in  England,  to  which,  of  course,  the 
interpretation  clause  of  the  Scottish  Act  does  mJ 
attach.  That  discretion  and  the  consequence  ol 
it  appears  to  me  to  dispose  of  the  argnment,  and 
I  am  prepared,  therefore,  to  move  that  the 
be  dismissed,  though,  aa  I  have  aud,  withoM 
determining  the  question  which  aapean  to  ha** 
been  deciwd  by  the  Scottish  Courts 
reference  to  the  matter  to  which  I  have  referred. 

Lord  Macnaqhten. — My  Lords:  The  qw*- 
tion  in  this  case  is  whether  the  uneJ^MW** 
balance  of  the  estate  of  Ur.  James  Sprot,  who 
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died  on  the  5th  May  1882,  is  or  is  not "  property 
held  imder  entail "  and  "entailed  estate  within 
the  JommM  of  the  Finance  Aot  1894  as  allied 
to  SootkuKt  Ur.  James  Spiot,  bj  a  tnut  dupo- 
aitioii  dated  Uie  17th  Ma/ 1879,  gave  a  lane  aiun 
of  momjj  afterwards  reanoed  by  a  oodicil  to  the 
earn  of  100,0001.,  in  tmst  for  the  purpose  of  par* 
<4ka8ing  land  in  Scotland  to  be  entailed  in  accord- 
anoe  with  the  directioiui  of  his  will.  The  Lord 
Ordinary  held  that  the  unexpended  balance  of 
thia  sum  (now  abont  60,0001.)  was  "entailed 
«atate."  The  First  Division,  on  appeal,  held  that 
it  was  not.  Unfortonately  the  attention  of  neither 
court  was  called  to  the  provisions  of  the  oodicil 
of  the  17th  May  187»,  whioh  anthorises  the 
troatees  (if  in  their  discretion  they  should  think  it 
•deairable),  in  place  of  pnrchasingland  in  Scotland 
to  purchase  l&nd  in  England  to  be  entailed  accord- 
ing to  English  law.  The  effect  of  this  codicil  was 
that  the  money  was  no  longer  dedicated  to  the  sole 
(>aT{KMe  of  pnrohaaing  iaiids  in  Scotland  to  be 
«ntmUed  aoonding  to  ue  law  oi  that  ooontrr,  and 
therefore  it  aaems  to  me  impoaaible  to  hola  tiiat 
the  numejt  or  so  mnoh  of  it  as  for  the  time  baing 
mnaiiu  uiunveated  in  land,  oomea  within  the 
meaning  of  the  expression  "  entailed  estate "  in 
the  provisions  of  the  Finanoe  Aot  applicable  to 
Sootland.  Under  the  directions  of  the  codicil  the 
trust  to  purchase  lands  in  Scotland  ceased  to  be 
impwative.  On  this  ground  I  think  that  the 
decision  of  the  First  Division  must  be  upheld. 
Inasmuch,  however,  as  the  question  on  whi(Mi  the 
courts  in  Scotland  were  divided  was  ai^ed  at 
Aength  at  the  Bar,  it  seems  to  me  that  it  would 
not  be  right  to  pass  it  over  in  silenoe.  On  this 
point  I  am  inclined  to  agree  with  the  Lord 
Ordinary,  for  the  reasons  which  will  be  stated 
presently  by  Lord  Robertson.  It  seems  to  me 
uiat  when  yon  have  to  oonstme  a  technical 
eKpzeaaion  introdnoed  into  the  legal  Tocabnlary 
a  aeriea  of  atatntea  forming  one  oode,  yon 
naturally  torn  to  the  code  for  light  and  help. 
The  key  to  the  true  meaning  of  uie  expression 
will,  I  thiok,  be  found  in  the  latest  development  of 
Imialation  rather  than  in  its  earUeat  effort.  I 
think  that  the  ^)peal  muat  be  ^smissed  with 
ooate. 

Jjord  Shahd, — My  Lords :  I  am  of  opinion 
thftt  aa  the  testator  has  provided  that  hia  money 
niay  be  invested  in  England  to  be  entailed 
according  to  tiie  law  in  llngland,  it  cannot  be 
said  that  this  makes  the  property  entailed  estate 
within  the  meaning  of  the  Finance  Act  1894,  as 
applicable  in  its  provisions  to  Sootland.  But  I 
mnst  add  that,  apart  from  the  provision  of  the 
-codicil  of  1879, 1  should  arrive  at  the  same  result, 
for  I  agree  with  the  views  expressed  by  the  First 
SiTinon  <rf  the  oonrt  in  revernng  the  judgment 
<y(  -Ute  Lord  Or^naxy.  The  qaestion  is  <me  of 
diffionltiy  having  r^iard  to  the  proviuoua  of  the 
Entail  Acta  ofl875  (38  &  39  Tiet.  0. 61)  and  1882 
<45  A  46  Tiot.  0.  53),  but  I  find  nothing  in  these 
■tatntes  which  makes  money  directed  to  be  in- 
TBsted  in  the  purchase  of  land  "  entailed  estate  " 
in  the  ordinary  acce|>tanoe  and  meaning  of  that 
term,  or  anything  which  can  be  held  to  enact  that 
the  words  "  entailed  estate  "  shiJl,  except  for  a 
defined  and  limited  purpose,  be  held  to  include 
Buoh  money,  whioh  is  otherwise  personal  estate. 
Such  money  is  not  entailed.  It  is  money  which, 
in  the  first  place,  must  be  converted  into  land, 
for  money  4oea  not  admit  ol  being  entailed. 


[H.  or  L. 


Again,  even  after  laud  has  been  purchased,  it 
does  not  become  entailed  estate  till  tbe  land  pur- 
chased has  been  entailed  by  a  deed  of  atiiotentail, 
which  has  been  duly  registered  as  such  in  the 
appropriate  register  of  entaiU.  In  this  case  lands 
were  not  even  acquired,  mnoh  leaa  entailed  by  the 
neceeaary  deed  duly  registered.  The  direciitni  to 
convert  the  m<mej  into  land  and  to  entail  the 
land  did  not,  and,  as  I  think,  oonld  not,  entail  the 
money,  which  remained  purely  personal  estate 
though  directed  to  be  used  in  a  particular  way. 
What,  then,  is  the  effect  of  tiie  providona  of  the 
mtail  statutes  P  Not,  I  think,  to  convert  per- 
sonalty into  realty,  and  to  entfUl  that  realty  by 
enactment,  but  merely  that  for  the  purposes  of 
these  statutes  in  disentailing  and  otherwise  pro- 
viding that  the  property  of  entailed  proprietors 
may,  with  the  requisite  consent  of  expectant 
heirs,  be  made  free  from  the  restrictions  of  entails, 
money  whioh  has  been  directed  to  be  converted 
and  employed  in  the  purchase  of  lands  to  be 
entailed  shall  be  treated  as  if  tiieae  direofciona 
had  beoi  oanied  out  and  lands  had  been  bought 
and  entailed.  In  short,  that  the  entire  estMe^ 
land  entoiled,  and  money,  aball  be  treated  in  tiie 
same  way  and  under  the  same  conditions  as  one 
estate.  I  agree  in  the  judgment  of  the  First 
Division  that  the  statutes  enact  only  that  in  these 
statutes,  and  only  for  the  purpose  of  these  statutes 
in  their  provisions  (which  are  really  iut^ded  and 
caloulatWi  to  break  down  entuls  and  not  to  enforce 
or  enlarge  their  provisions),  money  which  is  there 
called  "  entailed  money "  shall  be  retarded  as 
"entailed  estate."  The  words  of  the  statute  of 
1882  are  that — "  In  this  Aot "  the  following  words 
shall  have  the  meanings  hereby  assigned  to  them, 
and  the  enactment  to  that  limited  effect  is  made 
very  properly  to  apply  to  the  proceeds  of  Mitailed 
land  which  has  beui  aold,  and  mon^  ordered  to 
be  invested  in  land  to  be  entailed,  which  money 
is  made  subject  to  tbe  same  proriaicnts  for  obtain- 
ing freedom  from  tlie  fettera  of  the  entail  aa  the 
entailed  lands  themselves.  There  is  no  anch 
general  provision,  and  one  could  scarcely  concave 
of  such  a  provision,  that  in  all  circnmstancea— 
e.g.,  in  contracts  and  in  all  future  statute^^the 
words  "entailed  estate"  shall  include  iu  their 
meaning  money  directed  to  be  converted  into 
land  to  be  thereafter  entailed.  The  Entail  Aot 
of  1875  does  not  seem  to  be  in  any  way  different 
in  the  effect  of  its  provisions  from  the  Act  of 
1882.  On  the  whole,  then,  I  am  of  opinion  that 
the  words  "  entailed  estate  "  in  the  Ilnanoe  Aot 
of  1894  mnst  be  taken  in  their  ordinary  and  proper 
signification  as  referring  to  estate  which  has  been 
entailed,  and  not  to  money  intended  and  directed 
to  buy  lands  to  be  entailed,  and  that  the  latter 
entail  atatntea  give  a  wider  meuiing  to  tbeae 
words  only  where  uaed  in  theae  atatates,  and  only 
for  the  spemal  purpose  of  making  anch  money 
liftble  to  M  dealt  with,  aa  the  lands  really  entailed 
may  be  dealt  with,  under  the  general  prorisiona 
of  the  statute. 

Lord  Bbahpton  concarred  in  the  judgment 

of  the  Lord  Chancellor. 

Lord  B0BBBT8ON. — My  Lords :  The  proposi- 
tion maintained  by  the  appellant,  affirmed  by  the 
Lord  Ordinaiy.  and  negatived  by  the  First  Divi- 
sion is  that  money  held  in  trust  and  directed  to 
be  lud  out  in  land  to  be  strictly  entailed  is 
entailed  estate  in  the  sense  of  the  Finanoe  Aot 
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1894.  Subject  to  one  limitation,  that  pn^wation 
seemB  to  me  to  be  eonnd ;  bat  the  limitatiffli,  in 
my  opinion,  exdndes  from  the  -pi^oposition  the 
money  now  in  dispute.  In  order  to  be  entailed 
estate  in  the  sense  of  the  Finance  Act,  the  money 
mnst  be  directed  to  be  laid  oat  in  land  to  be 
strictly  entsiled  according  to  the  Scotch  law  of 
entail,  and  therefore  in  Scotland.  This,  as  it 
seems  to  me,  is  not  merely  the  necessary  condition 
of  the  doctrine  maintained  by  the  appellant,  but 
is  its  fcnmdation,  and  without  it  the  doctrioe 
seems  to  me  to  have  no  support  at  all.  Tet  this 
condition  renders  the  doctrine  inapplicable  to  the 
amidlaiifs  oaee.  His  whole  argnment  (which  I 
tnmk  sound)  is  tonndsd  on  Scotch  statatw  which 
form  part  of  the  land  laws  of  Scotland,  and  have 
no  appUoation  to  land  or  to  entails  outside  Scot* 
land.  But  it  turns  ont  that  in  a  due  exercise  of 
the  diaeretdcoi  ot  the  trustees  who  hold  this 
money  it  need  never  go  into  Scotch  laiul  at  all. 
In  order  to  show  the  limitation  of  the  dootzine  in 
question  it  is  necessary  to  examine  its  orinn  and 
ascertain  its  merits.  Ko  one  has  denied  that  the 
only  power  to  execate  an  entail,  using  tJiat  word 
in  the  only  (^>erative  sense  of  the  term,  must  be 
found  in  the  Act  of  1685,  or  has  asserted  tiiat 
under  that  statute  you  can  entail  money.  I  fully 
allow  that  this  is  a  good  beginning  to  the  argu- 
ment against  the  appellant;  and  uie  statute  of 
1685  is  regarded  by  the  First  Blvimon  as  the 
pK^MT  criterion  of  the  meaning  of  itua  words  in 
qowtion.  Again,  it  is  quite  true,  as  fiir  as  it  goes, 
tnat  all  the  entail  statutes  sabsequent  to  1685 
haTe  gone  towards  breaking  down  r^iher  than 
towards  contracting  entails.  Bat  when  from 
thia  &ct  the  inference  is  drawn  that  those  statatea 
are  unlikely  to  contain  the  means  of  determining 
the  scope  <»  the  term  entailed  estate  my  assent  is 
less  r^dily  given.  We  are  in  search  of  the  sense 
in  which  those  words  are  used  in  a  statnto  in 
1894;  the  vocabulary  of  that  day  is  to  be  looked 
to,  and  if ,  as  is  the  case,  the  words  entsiled  estate 
and  their  equivalents  are  now  in  fact  more  in  use 
in  relation  to  relaxing  than  to  oonstructing 
entails,  that  does  not  invalidate  the  criterion  to 
which  appeal  is  made.  The  purpose  for  which 
men  speak  of  a  thii^  is  immaterial  if  they  have 
oooasion  to  speak  of  it.  Now  the  case  of  the 
ajmdlant  is  tnat  in  1894  the  word  "  entailed " 
had  come  to  be  applied  to  moneys  which  stood  in 
certain  relations  to  entsiled  land,  either  as  being 
ite  proceeds  and  standing  under  the  same  trusts 
or  as  destined  and  held  in  trust  for  the  purchase 
of  land  to  he  entailed.  I  think  that  this  is  true 
in  point  of  fact,  and  I  mast  say  that  I  think  th&t 
the  Act  of  1882,  let  alone  the  Act  of  1875,  demon, 
strates  this.  The  27ch  section  declares  that  the 
price  of  an  entailed  estate  shall  be  entailed  estate 
within  the  meaning  of  the  entail  Acts ;  the  28th 
assumes  (which  is  even  more  than  asserting)  that 
an  entailed  estate  may  consist  of  money,  and  that 
this  assumption  is  not  rested  on  the  27th  section 
is  manifest,  for  the  28th  is  applying  the  provisions 
of  the  27th  to  other  entailed  estates  than  those 
which  fall  under  its  terms.  Not  less  significant 
is  thens^  without  any  explanation  or  apology,  of 
the  words  "  entuled  money  '*  in  both  tta  4th  and 
the  5th  sub-seotions  of  sect.  2S.  The  Act  of  18^ 
has  this  double  significance  in  the  presmt  ques- 
ti«i~4t  was  in  1894  the  latest  expression  of  t^e 
Legislature  on  Scotch  entail  (and  there  is  none 
since  1894),  and  it  gathers  np  and  brings  tt^c^her 
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all  the  preceding  statutes.   But  when  we  go  ssfaa 
years  back,  to  the  Aotof  1875,  we  &id  that  the 
term  mtailed  estate  had  been  already  exproeslj 
extended  to  include  all  money  held  in  tnut  for 
the  pnrposes  of  being  entailed.   Now  I  aminlliDg 
to  aasnme,  as  is  quite  justly  pointed  out,  that 
is  (and  it  could  hardly  be  otherwise)  for  the  pur- 
poses of  that  Act  (observing  only  that  the  Bsme 
criticism  can  hardly  be  applied  to  the  Act  011882 
in  view  of  its  2nd  section).   Bat  the  Act  ot 
covers  a  large  area  of  the  law  of  entail,  aiui 
aoeordingly  ma  use  in  their  wider  sanis  of  tiie 
words  "entiled  estate"  became  from  1875 
onwards  oorrespMidingly  frequent,  and  made  ti» 
additional  sanction  tata  stimulns  pvea  to  that 
use  in  18^  all  the  more  decisive.       as  tbe 
learned  counsel  for  the  appellant  invited  us  to  div 
we  observe  the  i>rogreBa  of  legal  thought  ajiifr- 
cedent  to  1875  as  illustrated  in  judicial  decimoitB^ 
we  see  evidence  that  the  working  of  the  earliv 
the  modem  entwl  Acts,  particularly  that  ot  1618, 
had  fully  prepared  men  dealing  with  those  m^tais 
to  call  mon^s  so  situated  (as  they  were,  in  fict,. 
being  treated)  "  entailed  estate.  Accordm^y 
the  ^islative  appellation  or  deBcripti(Hi  in  m 
Acts  of  1875  and  1882  of  such  moneys  as  "  entailod 
estate "  is  not  a  case  of  the  Legislatare  callisg 
one  thing  by  the  name  of  another,  bat  is  a 
recognition  oE  the  fact  that  for  practical  pnipona 
those  moneys  had  come  to  possess  the  attripiriaii 
of  entuled  lands,  so  far  as  wa6k  now  rsmsined. 
(This  topic  might  be  more  fnlly  dev^ad, 
but  the  matter  does  not  admit  at  dispute.)  what 
I  deduce  from  these  oonnderations  is  that  it  the 
existing  state  of  the  law,  especially  as  exbibitaa 
in  its  most  unmistakabLs  form,  legislation,  bs 
the  proper  criteri(m  of  the  meaning  of  words 
desoripttve  of  legal  rights,  ''entailed  estate "cUa 
in  1894  include  moneys  directed  to  be  apphedin 
puTohaae  of  lands  to  be  entsiled.  The  principle^ 
that  in  statutes  words  are  to  be  taken  in  tMir 
legal  sense  has,  as  Zjord  Stormonth  Darlisg 
points  out,  a  special  cogency  when  the  words  in 
question  represent  only  legal  conceptions.  The- 
popular  nse  of  such  words  does  not  represent  the 
pnmery  meaning  of  the  words,  bat  soms  hs" 
understanding  of  them.    I  say  this  becamel' 
obso^  that  in  the  juc^ment  daliTered  ifjMtL 
McLaren  some  reliance  is  placed  on  the  "ordinny 
use  of  language."    Now,  it  seems  to  me  tost 
this  would  prove  too  mnoh  in  the  present  esse. 
If  the  phrase  in  qnestiim  represents  anjtus^ 
d^idte  in  popular  nse,  I  suspect  the  meaoiog  » 
determined  qnite  as  much  by  a  misuse  of  the- 
word  "  estate  "  as  eqoivalent  to  landed  proji^^ 
as  by  any  intelligent  use  of  the  word  "  entaued, 
and  that  popular  use  would  reject  the  words  u 
applied  to  anything  else  than  a  landed  property, 
ret  it  is  perfectly  certain  that  other  estate  than 
landed  property  may  be  the  subject  of  entail,**.  "'T 
instance,  a  right  to  salmon  fishing.    In  what  1 
have  hitherto  said  it  has  been  assumed  that  the 
words  to  be  construed  in  the  Finance  Act  are 
"  entailed  estate  "  and  that  the  Act  itself  tP^^*^ 
f  urtiier  aid  in  the  construction  of  that  term.  Tbi* 
however,  is  to  understate  the  appdilanfe's  oasfc 
The  words  direotiy  descriptira  ot  "aettiedpr^ 
perty  "  (which  is  the  appellation  under  which  the 
respondents  seek  to  claim  exempticm)  arethosem 
the  14th  snb-seotion  of  sect.  23—"  The  ezpreaaioii 
'settied  property*  shall  not  include  propn^ 
held  nn^  entail " ;  and  then  in  Bvb*seet  l» 
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oconn  the  jyhrase  "oitailed  eatate,"  manifestly 
used  as  eqmTalent  to  what  is  in  Bttb-seot.  14, 
tbe  indefinite  article  "  an  "  entailed  estate  being 
inserted  because  the  form  of  illnstraticm  po«ta> 
lates  an  individnal  estate  in  relaticm  to  an 
indiTidnal  proprietor.  The  matter,  however, 
may  be  brovffht  to  a  mnch  sharper  {mint.  In 
the  face  of  tiie  ezpresB  and  direct  enaotmenta 
inthe  AcU  of  1S75  and  1882  which  I  have  cited. 
I  am  at  a  loss  to  Me  how  it  can  be  affirmed  of 
money  Erected  to  be  applied  in  porohaae  of  land 
to  be  entailed  (hat  it  is  not  entailed  estate,  at 
least  in  some  sense  and  to  some  effect.  And  if 
this  ba  so,  then  quomodo  cotutfU  that  it  is  not  in 
the  sense  of  this  Ii^inance  Act  P  I  hare  not  my- 
self realued  in  what  sense  it  is  not  entailed  estate 
except  that  some  of  the  many  provisions  about 
eDtails  do  not  apply  to  it.  Bnt  this,  ^^n, 
proves  a  ffood  defu  too  mnch.  Some  of  the 
empowering  entail  Acts  assert  that  it  would  be  for 
the  pnblic  b«iefit  if  villages  were  bnilt  on  entailed 
estates.  Now  exactly  the  same  reaaoninft  as  the 
respondent  advanced  wonld  deduce  from  ttiis  that 
salmon  fishings  do  not  fall  within  the  scope  of 
tbe  entail  Aou,  becanae  yon  cannot  build  viluges 
on  salmon  fishi[iga  or  the  right  to  Mhuon  fishii^ 
But  whoi  we  an  told  that,  at  all  events,  a  Finance 
Act  cazau>t  be  sai^Kwed  to  viev  as  entailed 
estate  mon«ys  ntaatod  as  those  whicb  I  have  been 
considering,  I  completely  fail  to  see  the  reason. 
Even  if  a  more  rationalistio  method  be  applied 
than  is  permissible  in  taxing  Acts,  I  should  have 
thought  that,  in  a  definition,  sect.  23  (14).  the 
object  of  which  is  to  distinguish  something 
from  settled  property,  the  snbjeot-maiter  of  the 
rights,  as  land  or  money,  was  very  much  less 
relevant  than  the  quality  and  oorrelation  of  the 
rights  in  that  subject-matter ;  and,  so  far  as 
these  are  concerned,  it  is  just  becanse  they 
are  practically  identical  in  the  one  case,  and  in 
the  other  that  land  and  money  are  now  massed 
unJer  the  common  denomination  entailed  estate. 
Fnmt  the  somewhat  detailed  examination  now 
made  of  the  qnestion  argued  in  the  Court  of 
Session  it  is  at  least  apparent  that  the  argument 
of  the  appellant  begins  and  ends  in  the  Sootch 
entul  statutes.  The  third  seotiui  of  the  Act  of 
1875,  whic^  puts  at  its  sharpest  the  appellant's 
contention,  requires  that  mon^  in  order  to  be 
entailed  estate  must  be  "  invested  in  trust  for  the 
purpose  of  purchasing  land  to  be  entailed."  The 
whole  theory  of  the  identification  of  such  money 
with  land  is  that  it  is  directed  and  destined  to  be 
put  into  land,  and  its  inevitable  fate  is  merely 
antidpated  in  order  to  prevent  circuity  of  pro* 
cedure.  But  if,  instead  of  it  being  so  inevitably 
destined,  the  trustees  may  or  may  not  so  apply  it, 
the  whole  ratio  of  those  enactmente  is  gone.  Now 
it  seems  to  me  that  the  combined  effect  of  Mr. , 
Bprot's  wiU  and  his  first  codicil  was  simply 
to  make  it  discretionary  and  optional  to  the 
trustees  whether  they  bonght  Sootoh  land  or 
bought  English  land,  and  the  mere  oironmstanoe 
that  the  will  "directed"  Sootch  land  to  be 
bought  has  no  effect  at  all  in  saving  that  direc- 
tioii  frcHn  being  reduced  to  an  option  by  the 
oodidl.  Th"  appellants  vainly  endeavoured  to 
save  the  situation  by  relying  on  the  direction  to 
"entail "  whether  the  land  was  in  Scotland  or  in 
England.  But  an  English  entail  is  one  thing  and 
a  Scotch  entail  is  another.  And  the  whole  argu- 
nieiit  of  the  appellant  on  the  main  question  I 


reete,  not  on  the  word .  entail,  but  on  statntee 
which  hare  no  application  to  England.  On  this 
sole  ground  I  'tan  at  o|^ion  tut  the  .appeal 
must  fail. 

LordLiNDLKT  concurred  in  the  judgment  ol 
the  Lord  Chancellor. 

Judgment  appealed  from  affirmsd,  and  appeal 
diwmiesed  vnth  eotte. 
Solicitor  for  the  appellant,  F.  C.  Gore,  Solictor 
of  Inland   Revenue,  for    Philip  J.  Hamilton 
Orierton,  Solicitor  of  Inland  Revenue,  Edinbui^h. 

Solidtors  for  the  respondents,  Martin  and. 
Le$lie,  for  Blair  and  Cadell,  E^nburgh. 


April  25, 28,  29,  qtkI  May  15. 
(Before  tbe  Lobb  Chancblloe  (Halsbui^;,. 
Lords  Maghuhixn,  Shako,  Davit,  Bbamf- 

TOV,  BOBUTSON,  Oud  LiBDLXT.) 

Parish  Oounoil  of  Kuthbhglbk  v.  Pabibh 

GOVHCIL  07  GUBOOW.(a) 
ON  APPEAL  FBOS    THX    COURT  07  BXB8X0N  ZH 
BCOTLAKD. 

Law  cf  Seotlannd  —  Poor  law—DnKrtedw^-^ 

Settlement. 

By  the  Zoic  of  Scotland  a  wife  deeerted  by  her 
husband  it  not  in  the  potition  of  a  widow,  oiMt-' 
cawaot  acquire  a  eeiiument  for  herself,  but  w 
remitted  to  her  hueband't  wetttemtnt. 

Gray  V.  Fowlie  (9  i).  811)  approved;  Hayv.Skene- 
(12  D.  1019)  dietinguiehed. 

Judgment  of  the  court  helow  reversed. 

This  was  an  appeal  from  a  decision  of  tbe  Court  ■ 

of  Session  in  Scotland,  reported  3  F.  705 ;  38  So. 

L.  Rep.  528. 
The  qnestion  for  determination  was  whether 

Hrs.  Fauids,  wife  of  a  miner,  had  acquired  by 

residence  a  settlement  for  poor  law  purposes  ittr 

the  parish  of  Batherglen. 
The  respondents  maintained  that  she  had,  andf 

the  appellants  tiiat  she  had  not,  and  that  her 

settiement  waa  in  the  parish  of  Glasgow. 
Mrs.  Fauids  was  deserted  by  her  husband  in 

1893.   The  birth  settlement  of  both  husband  and 

wife  was  the  Barony  parish  of  Glasgow,  now  part 

of  the  respondents'  parish. 
In  1893  t^e  wife  applied  to  tbe  Barony  parish 

for  relief  for  herself  and  her  five  children,  who 

were  under  age,  and  her  application  was  granted. 

After  about  four  months  Airs.  Fanlds  teft  tba 

Barony  poorbonse,  taking  witii  her  the  eldest 

child. 

After  the  release  of  Fauids  from  prison  for 
desertion,  he  contributed  nothing  to  tiie  support 
of  his  wife  oxlA  the  child  she  took  with  her ;  bat 
he  sent  stiiall  sums  to  the  respondents  for  the 
maintenance  of  the  other  four  children  up  to  1896, 
when  he  ceased  to  contribute. 

It  was  admitted  that  Mrs.  Fauids  resided  oon- 
tiunously  in  the  appellante*  parish  without  appli- 
cation for  parochial  relief  for  three  years  ana  ten 
months  pnor  to  March  1899,  when  she  become 
chargeable  to  tbe  parish. 

The  appellants  contended  that  Mrs.  Fanlds 
not  being  a  deeerted  wife,  at  least  until  the  date 
of  her  husband's  disappearance,  was  not  capable 
of  acquiring  a  settlement  apart  from  him,  that 
even  if  it  were  held  that  she  was  deserted  before 

(aj  Bcported  bj  C  £  Ma'.DU,  Esq.,  Bsniater-ftt-Lkw. 
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that  ahe  was  not;  restored  to  the  legal  oapaoity  of 
an  Qumarried  woman,  but  that  ber  right  to  reti^ 
was  derivatively  tbroughher  huaband  againat  the 
pariah  in  which  he  had  hia  settlement,  and  that  if 
it  were  held  that  ahe  waa  deaerbed  from  and  after 
the  date  of  tbe  conviction  of  her  hoaband  ahe 
herself  had  become  a  pauper  by  the  respondeiita' 
maintenance  of  her  fonr  children. 

The  appellants  did  not  dilate  that  the  deaertion 
•of  a  htuband  waa  eqtdvalent  to  hia  death,  tiiat  npon 
that  event  parochial  relief  to  his  dependants  was 
4QederiTatiTel7throaehhiai  from  toe  pariah  that 
-would  have  bem  Itabw  had  he  died  at  that  date, 
bat  QOntehded  that  there  waa  no  principle  of  the 
oommon  law  which  would  justify  the  position 
that  a  married  woman  deserted  by  her  huaband 
was  by  reason  of  her  desertion  restored  to  the 
1^,1  capacity  of  an  unmarried  woman. 

For  the  reapondenta  it  waa  maintained  that 
lira.  Faulda,  by  reason  of  desertion,  was  in  the 
position  <rf  a  widow,  and  conseqamtly  daring 
desertion  might  acquire  for  herswt  a  reddantial 
settlement 

The  oaae  was  argued  before  seven  jadges,  and 
the  Lord  Fresidmt  (Balfour),  the  Lord  Justice- 
Clerk  (Haodonald),  Lords  l^ynar,  Adam,  and 
Kinnear  held  that  Mrs.  Faolda  had  acquired  a 
■ettlemenb  in  the  appellant  paritdi.  Lords  Tonng 
and  Uonordlf  dissented. 

The  Lord  Advocate  (Graham  Marray,  E.C.)i 
Orr  Beat  (both  of  the  Scotch  Bar),  and  W.  C, 
HeTid^aon  appeared  for  the  appellanta,  and 
argued  that  a  deeerted  wife  was  not  in  tiie 
posiUon  of  a  widow,  and  could  not  aoqulre  a  new 
settlement,  and  waa  therefore  chaiveable  to  ber 
haslMud's  parish.  Farther,  ahe  had  received 
relief  oonstructively  from  the  fact  that  her 
children  were  supported  by  that  pariah.  The 
case  is  governed  by  the  decision  in  Oray  v. 
Fowlie  (9  D.  811),  which  waa  decided  in  1847  and 
has  never  been  overruled.  The  oases  which  eeem 
to  point  the  other  way  are  only  dicta.  Th^ 
also  referred  to 

9ibton  V.  Murray,  16  D.  926; 

Qrtig  V.  Adamiott,  3  Haoph.  575. 

Shaw,  E.G.,  Clyde,  E.C.,  and  B.  S.  Pearton  (all 
of  the  Scotch  Bar),  for  the  reapondents,  contended 
that  the  paaper  was  capable  oi  acqoiring,  and  had 
acquired,  a  settlement  in  the  appeUanta  parish  by 
an  mduatrial  reaidence  for  thrae  preara.  The  rule 
tbatdeaertion  puts  the  descried  wife  intheposition 
of  a  widow,  BO  as  to  enable  her  to  obtain  a  settle- 
ment of  her  own,  has  been  followed  in  praotioe  in 
Glasgow  for  many  years,  and  it  would  lead  to 
great  inoonvenience  to  disturb  it.  No  such  thing 
as  conatruotive  pauperiam  by  children  becoming 
chargeable  ia  known  to  Scotch  law.   They  <dted 

Jfofon  V.  Greiff.  9  l£s«ph.  707  ; 
Hay  T.  8k»ne,  12  B.  1019; 
Qriiff  T.  Simpton,  3  B.  64>2 ; 
Carmiehati  v.  Adatnion,  1  Maoph.  452 1 
Johntton  v.  Wallace,  11  Maopb.  699; 
BtatHt  V.  firoim  11  S.  250 ; 
WaUace  v.  TumbuII,  10  Haaph.  675. 

Gockbum,  C.J.  explains  what  desertion  ia  in  his 
judgment  in  Reg.  v.  Maidatone  Union  (41  L.  T. 
Bep.  586  i  5Q.  B.  Biv.  31). 

The  Lord  Advocate  was  heard  in  reply. 

At  the  ooncloaion  of  the  arguments  their  Lord- 
flhipa  took  time  to  consider  their  judgment. 


May  15. — Thdr  Lordships  gave  judgment  as 

followa  :— 

Lord  BoBBBTBON.—Uy  Lords :  For  the  olearer 
diaouaaion  of  the  important  general  question 
raised  b^  this  appeal,  1  intend  to  assume,  without 
reservation,  that  Alexander  Faulda  had  deserted 
his  wifie  from  and  after  the  16th  Oct  1893.  By 
the  time  she  became  chargeable  she  had  resided 
for  the  statute^  period  (without  bmging  or 
'receiving  relief)  m  uie  wpellanta*  pariah;  and  if 
it  be  legallr  possible  for  tlie  wife  of  a  Uring 
Scotsman  who  himself  has  a  parochial  settlement 
in  Scotland  to  acquire  an  industrial  settlement 
for  herself  in  a  different  pariah  from  hia,  and  so 
to  relieve  her  husband's  parish,  then  the  appel- 
lants are  liable.    Bat  the  starting  point  <»  the 
case  ia  that  the  respondents  are  the  parish  of  the 
husband's  settlement ;  and  what  they  have  got  to 
make  out  is  that  they  are  freed  of  their  liability 
for  hia  wife  by  the  fact  that  he  deserted  her ;  for, 
but  for  the  fact  of  hia  desertion,  it  ia  not,  in  the 
meantime  at  least,  maintained  that  her  separate 
residence  in  Butbei^len  would  of  itself  avail. 
Why  this  distinction  should  be  drawn,  and  what 
is  the  special  virtue  of  deeotion  in  releasing  the 
husband's  parish  from  his  lialnlily  to  maintain  hia 
wife  are,  however,  questions  which  it  is  difficult 
to  evade,  and  they  will  recur  in  what  I  haTo  to 
say.  The  questiim  b^6re  your  Lordships'  House 
ia  aimplified  by  the  clearness  with  wnibh  it  ia 
atated  in  the  opiniona  of  the  learned  judgea. 
What  their  Lordsbipa  have  held  ia,  to  quote  the 
words  of  Lord  Kinnear,  that  "  it  ia  aettled  now 
in  law  that  the  desertion  by  a  huaband  of  bis 
wife  ia  the  death  of  the  husband,  and  that  tbe 
desertion  hy  the  husband  puts  the  wife  In  the 
position  of  earning  a  residential  settlement  for 
herself,  because  it  enables  her  or  compels  her 
to  earn  her  own  living,  and  to  earn  her  own 
living  aa  if  ahe  were  an  unmarried  woman 
or  a  widow."    Now,  there  ia  certainly  some 
ahow  of  authority  for  this  proposition,  ^thougli 
of  itself  it  soands  rather  stortiiog,  and  olthoagh 
the  boldness  ot  its  expradon  inrites  criticism. 
Bat,  while  the  majority  of  the  seven  judgea, 
whose  dedrion  ia  under  review,  may  uva 
been  right  in  thinking  themselves  boond  bj  the 
more  reoent  instead  of  the  earlier  statemems  (d, 
the  law  on  the  subject,  I  am  almost  sorry  that  so 
strong  a  court  as  was  constituted  to  consider 
this  question  did   not  critically  examine  the 
gfounda  upon  which  the  formula  reats,  for  they 
might  ultimately  have  deemed  themselves  tree 
to  act  on  their  independent  judgment.   The  very 
careful  ailment  to  which  your  Lordships  have 
listened  has  compelled  such  an  examination  by 
this  Houae ;  and,  aa  for  as  I  am  ooncemed,  I  am 
unable  to  support  the  judgment  appealed  against. 
First  of  all,  the  proposition  that  the  desertion  of 
a  husband  ia  equivalent  to  hia  death  ia,  no  doubt, 
suraested  tjr  tne  juridical  position  of  a  widow 
ni^r  the  Scottish  poor  law.    A  widow,  it  had 
been  held  in  Beruon  of  Crieff  v.  EtrUora 
FmdU'Wetter  (4  D.  567J  in  18^,  can  acquire  a 
residential  settlemeoit  for  herself^  and  for  cmldren 
living  with  her,  in  a  parish  where  ahe  has  rended 
industriously  as  the  head  of  the  family.  This 
seems  a  very  aound  propoeitioo,  and  for  present 
parpoaee  I  have  nothing  to  say  arainat  it  The 
woman  in  that  case  has  no  husband ;  she  is 
under  no  disability,  and  there  is  nothing  and 
nobody  to  prevent  her  from  acquiring  a  8ettle< 
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ment  for  herself.  But  when  it  is  propoeed  to 
4U8iniilate  to  a  woman  having  no  husband  a 
woman  who  has  one,  a  qaeation  cl  tlie  gravwt 
srineiple  arbee.  Now,  thu  qnestion  did  arise  in 
dcoUand,  five  yoan  after  tiie  Or^ff  oaee  in  Gray 
T.  S^lie  (9  D.  811),  in  dronmatanoes  which,  for 
{iraetical  purposes,  are  exaofclj  the  same  as 
the  present  (the  husband  being  a  living  but 
deserting  Bcoteman  with  a  ticottish  settle- 
ment), and  it  was  decided  by  the  whole 
•court  (by  nine  to  four)  that  a  deserted  wife 
was  not  in  the  same  position  as  a  widow,  but 
presented  a  case  distinguished  by  the  most  vital 
-difference.  The  case  was  deliberately  considered. 
All  and  more  than  all  the  arguments  which  have 
been  submitted  to  your  Lor^hips'  House  on  the 
present  occasion  on  behalf  of  the  respondents  are 
to  be  found  in  the  judgments  of  the  minority  of 
the  court.  It  was  then  said  that  the  law  recog- 
nised in  a  deserted  wife  capacities  to  act  inde- 
pendeaktly,  in  oontraots  and  in  suite,  which  made 
it  reasonable  that  she  ahonld  be  held  to  aoqoire 
by  her  mdependent  and  indnetrione  residenoe  an 
independent  settlement^  and  this  view  was  eup- 
xorted  1^  full  illustrations  the  comnum  law. 
The  reply  of  the  Lord  Justioe-Glerk  Hope  shows 
iiiat  thi8  view  of  the  question,  at  its  best,  was 
fully  realised  and  fully  met.  His  Lordship 
pointed  out,  in  a  pasa&ge  of  great  merit,  that  the 
Scottish  law  in  tbe  chapter  referred  to  did  no 
more  than  come  to  the  sid  of  a  deserted  wife  by 
relaxing  her  disabilities  so  far  as  is  necessary  for 
tiie  busmesB  of  life  in  her  isolated  position,  that 
the  law  in  making  such  exception  did  not  proceed 
on  any  view  that  tiie  marriage  was  dissolved,  or 
the  woman's  status  altered,  or  that  third  parties 
can  plead  liberatdon  of  obligations  towards  her 
becaose  of  the  husband's  illegal  conduct  in 
deserting  her.  The  right  to  s^untely  oontraot 
-and  separately  Buc^  whwe  this  ooudooed  to  or 
ludlitated  her  gainhig  her  Uring  while  left  alime, 
-did  not,  in  the  view  of  the  hmrd  Jnst9oe>Glerk, 
and  of  the  majority  in  Gray  v.  Fowlie,  involve 
any  change  <^  liability  on  the  part  of  third 
putaes  to  support  her  as  the  wife  of  the  deserter. 
Jfow,  if  this  case  of  Oray  t.  Fowlie  stood  alone, 
it  is  admittedly  directly  in  point ;  it  is  a  decision 
of  the  whole  oourt,  and  it  meets,  directly,  the 
arffument  on  the  common  law  rights  of  a  deserted 
'*riie,  which  at  your  Lordships*  bar  has  been  indi- 
cated rather  than  developed.  No  one  can  pretend 
that  Gray  v.  Fotclie  is  not  in  diametrical  oppo- 
eition  to  the  doctrine  that  desertion  is  the  same 
as  death  ;  and  what  is  said  is  that  Gray  r.  Fowlie 
u  no  lon^r  law.  Now  I  think  it  is  true  that,  in 
uter  de^ions,  the  Divisions  of  the  Oourt  of 
neesi(m  have  disregarded  this  decision  of  the  whole 
^otut,  and  have  pronoonoed  judgments  incon- 
■uient  with  it,  bnt  it  has  never  been  formaUy 
^verroled.  What  is  more,  from  Grain  t.  FotoUe 
-down  to  the  present  time,  t^wre  has  been  no 
■xe^val  of  the  theory  that  the  common  law  oapa- 
^Mes  of  a  deserted  wife  led  to,  or  opened  the  door 
wf,  her  acquisition  of  a  residential  settlement  in 
we  parish  where  she  had  exercised  those  oapadties. 
As  will  immediately  appear,  the  cases  wliich  set 
up  the  doctrine  that  desertion  is  death  were  not 

of  a  residential  settlement  at  all  bnt  of 
a  maiden  settlement.  The  fJieonr  that  desertion 
u  death  may  be  good  or  bad,  but  it  does  not 
pretead  to  rest  on  the  common  law  about  deserted 

being  able  to  contract  and  to  sue.  How  the 
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newer  and  oonflicting  doctrine  came  into  vo^e 
was  thos :  A  series  of  cases  occurred  in  which, 
instead  of  the  deserting  hnaband  having,  as  in 
Gray  v.  Fowlie,  a  Scottish  settlement,  he  had  (or 
was  supposed  to  have)  no  settlement  available  for 
attack  by  the  relieving  parish.  This  was  the 
case  in  Hay  v.  Skene  (12  D.  1019),  in  Gibeon  r. 
Murray  (1 6  D.  926),  and  in  Carmiekael  v.  Adameon 
(1  Macph.  452).  What  was  said  in  tiiose  cases  waa 
that  you  must  find  a  settlement  somewhere,  and 
that  as  the  husband  had  none  you  must  turn  to 
the  wife's  own  settlement  (which  in  all  these 
three  oases  was  her  maiden  settlement,  and  not  a 
residential  settlement)  Now,  in  passing  it  may 
be  observed  that  in  more  recent  times  there  Vould 
probably  not  be  held  to  be  any  compelling  neces- 
sity to  diseover  for  the  relieving  parish  some  other 
parish  liable  to  it;  and  alw)  that  where  the 
husband  was  an  Englishman  it  did  not  follow 
that  the  relieTing  pariah  had  no  temsdy  under 
the  77th  section  of  the  Act  of  1845  merelTbecaose 
that  remedy  was  faronbleaome.  Bnt  I  will  asaumsy 
u  the  court  did.  tiiat  the  hnaband  had  no  aattle- 
ment ;  and  this  is,  past  all  doubt,  tiie  ground  of 
dedsicai  in  the  Urat  and  most  referred  to  of 
these  three  cases — Say  v.  Skene.  The  theory  of 
May  T.  Skene  was  that  a  wife  does  not  lose  het 
maiden  settlement  tinless  she  gets  one  from 
her  husband  inezohange.  This  is  most  distinctly 
bud  down  by  every  one  of  the  three  judges  who 
were  parties  to  the  decision,  anrl,  indeed,  is 
repeated  to  elaboration  in  the  leading  opinion. 
This,  moreover,  is  stated  as  the  jastimsation  for 
distinguishing  the  case  from  Gray  v.  Fowlie— 
"  here  the  wife  has  direct  interest  in  the  question 
raised ; "  that  is  to  say,  in  Gray  v.  Fowlie  she 
got,  and  here  she  did  not  get,  a  new  settlement. 
Now  it  is  observable  that,  in  the  later  develop- 
ment of  the  doctrine,  this  case  o^  Say  r.  Skene 
waa  appealed  to  as  aettling  that  desertion  was 
the  same  as  deatiu  In  the  reported  judgments 
there  is  no  direct  expressi<Hi  of  such  a  theoiy. 
The  view  taken  was  that  the  woman  had  her  own 
settlement  all  along,  until  she  or  her  husband 
got  another,  wherws  in  G'ray  t.  Fowlie  she 
exchanged  her  own  for  her  husband's.  From  the 
decision  in  Say  t.  Skene  Lord  Moncreitf  dis- 
sented, on  the  ground  that  the  proposed  judg- 
ment was  in  conflict  with  the  decision  of  the 
whole  court  in  Gray  v.  Fowlie,  and  Lord  Mon- 
creiff  (who  had  been  in  the  minority  in  the 
declnon  of  Gray  v.  Fowlie)  says :  "  The  principle 
is  that  a  wife  cannot  be  separated  from  ner  hus- 
band except  by  death,  divorce,  or  other  legal 

Erocesa,  and  must  be  considered  as  still  part  of 
imself,  for  whom  no  claim  can  be  made  except 
tiirough  him  and  against  parties  liable  on  his 
account.  But  the  ptea  of  the  pursoer  assumes  a 
p«rnma  standi  in  the  wifis  afwrt  from  her  hna- 
band, to  the  effect  of  creating  rights  in  one  tiiird 
party  against  another  without  any  provision  to 
that  effect  in  any  statute."  Gibson  v.  Murray, 
the  second  of  the  cases  I  have  named,  is  distin- 
guished from  the  present  by  two  vital  differ- 
ences ;  first,  it  is  the  case  of  a  husband  having 
or  assumed  to  have  no  settlement ;  and,  second, 
it  is  not  a  case  of  desertion  at  all  but  of  death, 
the  dispute  being  whether,  the  husband  being 
dead,  the  children  tock  their  own  birth  settle- 
ment or  their  mother's  maiden  settlement.  Its 
bearing  is  therefore  too  remote  to  justify  further 
comment.    Carmichael  v.  Adamton,  has  much 
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mon  importaaioe,  for  Berenl  reaaons.  Here  ire 
have,  laimohed  for  the  first  time,  this  maxim  that 
desertion  is  equivalent  to  death — reoeired  as  it 
was  by  Lord  Justioe-Clerk  Inglis  with  the  remark 
that  he  oonld  "  find  for  it  no  reascmable  or  intel- 
ligible gromid."  The  question  in  the  oaae  was 
whether  an  Englishman,  assumed  to  have  no 
settlement,  having  deserted  his  wife,  the  settle- 
ment of  hu  child  was  that  of  its  own  birUi  or  its 
mother's  birth,  and  the  whole  court  held  that  it 
was  the  latter.  The  minori^  was  headed  by  Lord 
Jnslioe-Glerk  Inglis,  and  included  Lord  Prondeat 
Ookninj.  I  have  gnmped  these  tbreA  caaea 
togettier  beoanse  thejr  are  all  cases  where  the  bus- 
bead  had  no  Scottish  settlement.  We  next  oome 
to  a  case — Hason  t.  Onto  (3  Maoph.  707)— 
where  it  was  held  to  be  donbtfnl  in  tact  whether 
he  had  or  had  not  a  Soottish  settlement,  and  the 
deaaitm  is  to  that  extant  nnsatisfaotory.  It  was 
a  Pirst  DiTision  case  in  the  time  of  Lord  Oolon- 
say.  The  respondents  can  fairly  claim  at  kast 
two  of  the  judges  as  acquiescing  in  the  desertion* 
equal-death  theory,  and  it  is  ascribed  bgr  Lord 
Ardmillan  to  Say  t.  Skene.  Johntton  t.  WaUaee 
(11  Maeph.  699)  is  another  case  of  a  man  without 
a  Scottish  settlement  deserting  his  wife ;  he  was 
an  Irishman  hy  birth.  It  was  decided  on  the 
authority  of  Carmichael  t.  Adameon,  the  Lord 
Preeideut  Inglis  remarking  that  he  could  not 
saj  that  that  deoiuon  obtained  any  support  from 
him,  "  but  it  is  now  a  aattled  role.  Now.  down 
to  this  pdnt  it  cannot  be  aaid  that  there  waa  any 
deeSnon  ot  eren  dictum  to  the  eflaot  that  the 
same  rule  would  be  applied  where  the  deserting 
hasbaad  had  a  Scottish  settlement  But, 
curionaly  enough,  this  was  said  afterwards,  obiter 
in  Qreig  t.  £limp«on  (3  B.  642)  by  Lord  President 
Inglis,  who  had  most  strenuously  redsted  the 
ruu  to  which  he  now  yielded,  but  it  was  said  in  a 
case  in  which  the  dispute  waa  between  the  birth 
settlement  of  the  husband  (of  course  Scottisb)  and 
his  allM^  residential  settlement  (also,  of  course, 
Scottish)— said,  too,  on  the  authority  of  a  decision 
(Beaitie  r.  Oreig,  2  B.  923)  about  a  deserting 
Englishman.  Oreig  t.  Simpeon  aooordingly  seems 
a  rather  significant  case.  The  "  rule  "  that  deser- 
tion is  equal  to  death  had  now  hardfflied  into 
inflexibility  and  had  lost  all  relation  to  its  original 
priiKdple.  The  question  to  be  decided  in  that 
oaae  waa  whether  by  efflux  of  time  (five  years), 
during  which  the  man  was  de  /aeto  absent  from 
th«  pariah  where  he  had  aoquiied  an  industrial 
aetUement^  he  had  not  lost  it;  and  the  decision 
was  that,  having  deaerted  lua  wil^  he  muat  be 
held  to  have  been  dead  and  therefore  nxA  abaent, 
and  not  to  have  lost  tiie  settlement.  The  great 
lawyer  who  thus  followed  and  extended  deduons 
tnm  which  he  had  vigorously  dissented  cannot 
but  have  seen  in  this  ai^oation<rf  the  rule  a  new 
oonfirmation  of  his  ori^nal  c^nnum  that  it 
had  no  "  reastmable  or  intelligible  ground." 
This  cloees  the  catena  of  cases  on  wtiioh  the 
respondents  rely.  Of  them  all  there  is  but  one ' 
.  (Ifoson  V.  Qreig)  where,  on  any  possible  view  of 
the  facta,  tiie  deserting  husband  had  a  Scottish 
aettiement.  The  most  definite  statement  of  judi- 
cial c^inion  in  favoor  of  the  reepondenta  on  the 
case  of  a  deserting  husband  having  a  Scottish 
settlement  occurs,  as  I  have  shown,  in  a  case 
where  neither  of  tite  disputants  represented  either 
tiie  wife's  maiden  setttement  or  her  residndiBl 
aetdement,  and  where,  therefore,  the  yiial  elemait 
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in  the  present  controversy  was  wanting.   In  tbaie- 
fdronmstanoes,  cm  a  review  of  the  aathor^tieSr 
Gray  v.  Fowlie  stands  out  as  the  cmly  deoisicm 
direcUy  determining  the  present  question,  and  it 
is  a  dedsion  of  the  whme  court.   Its  aiiUuHit^ 
m^ht  be  adequate  for  the  dedsion  of  th<>  present 
appeal.   But  some  oi  the  more  reoent  judgmenta 
<m  which  the  respcmdents  rely  are  irreooncilaUe 
with  Oray  v.  FowUe,  and  the  "  rule  "  thai  "  deser- 
tion is  dmth  "  is  in  direct  oonfliot  with  the  prin- 
dfde  of  Gray  v.  Fotolie.  It  seems  to  me  to  be,. 
therefore,impoadUetoavdddealiI^;with  tbeqaes> 
tioa<m  a  aomewhat  broader  ground  than  atfint 
dgfat  wiAt  aaen  adequate  for  the  diapoaiJ  <A  the 
caae.  It  is  notneoeasary  to  go  back  to  the  onmm 
of  the  Poor*law,  but  it  is  well  to  remember  dat, 
while  by  the  old  Soots  Acts  birth  and.  reaidCBfle 
gave  statntoiy  right  to  relief  in  the  parishes  of 
birth  or  reddence,  the  two  other  modes  oi  warm- 
ing such  rights— viz.,  ^urentage  and  marriage— ere;, 
in  the  woi^  of  the  Lord  Justice-Clerk  In|^  i» 
M*Bor%e  v.  Cowan  (24  B.  723).  "  engrafted  on 
statute  law  by  the  ueoessaiy  application  to  the 
statutory  system  of  certain  essential  and  inflexible 
rules  of  the  o<Mnmon  law  in  the  relaticsu  of 
husband  and  wife  and  of  parent  and  Ghild.** 
We  are  taken,  therefore  at  tmoe  to  the  ocanmoD 
law  of  husband  and  wife,  and  the  general  rate 
about  such  matters  as  are  on  hand  is  so  olear  that 
the  only  question  is  whether  some  exoeptioD 
arisea  where  a  wife  is  deaerted.  Inorder  tojadge 
of  this  question,  however,  it  is  naedtol  to  notioe 
the  ground  ci  tlw  genflral  role.  For  thia  puittiw 
I  am  going  to  refer  to  a  oaae,not  dtedat  uie  stfr 
but  highly  relevant  to  the  present  questioa,  ia 
which  uus  subject  was  considered  by  tiie  whole 
court— the  caae  of  WSorie  v.  Cowan.  The  qnes- 
tion  before  the  court  was  whether  the  Sootiiib 
birth  settlement  of  the  wife  of  an  Irishmaa, 
reddent  in  Scotiand  bat  having  no  settkment 
in  Scotland,  could  be  made  lii^le  for  mmfi 
expended  on  her  maintenance  in  a  lunatic  asjlum 
by  the  parish  from  which  she  has  been  sent  to  tbe 
asylum  under  the  Lunacy  (Scotland)  Act  "Tfr 
tiiat  question,"  said  Lora  Jnstioe-Glerk  Inglis, 
"  I  am  prepared  to  give  an  unhentating  snsver 
in  the  n^ative,  on  ^e  broad  and  simp&  grond 
that  a  married  woman  is  in  law  in^pwle  d 
having  any  settlement  in  her  own  right,  or  isd^ 
pendently  <tf  her  huahaad.  li  her  huaband  has  a 
settkNment,  that  also  is  her  aettiement.  11  her 
husband  has  no  settianent,  just  as  little  has  dw. 
She  is,  in  my  opinicm,  as  oompl^ely  inc^iaUe  of 
posaeadng  a  aettiement  in  her  own  right  dnnng 
the  anbddienoe  oi  the  marriage  as  she  is  d  Iiansg 
a  separate  domicile  from  her  husband  or  of  rnjo;- 
ing  any  other  personal  status  or  franchise  in  mt 
own  right."  I  turn  to  the  joint  woinion.  in  the 
same  caae,  of  the  Lord  President  (Gol(nin^)  and 
Lords  Ivory,  Onrriehill,  Ardmillan,  and  Emlodu 
and  I  find  this  as  the  ground  of  their  judgment: 
"  The  demand  ia  resisted_(ttU«r  alia)  on  the  gKHmd 
that  by  her  marriage  with  Donaldson  her  Inrtit 
aettiement  was  suspended  or  put  in  abeyanoe,  sad 
that  it  cannot  revive  so  long  aa  the  manisge 
subsists;  that,  bdng a mairiea  woman, ahe cannot 
have  any  settlement  of  her  own  apart  frcm  bar 
hosbeno,  or  any  settlemant  that  is  not  Im 
setttoment;  that  ber  fate  in  that  reapeot  is  linfcsd 
to  his;  and  that  the  eiroamatanoe  whSdi  ben 
occurs  of  her  husband  not  having  a  aetflraHBt 
in  any  parish  in  Sootlaad  doea  aot  ezotude  the 
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w^uwtifUKrf  the  general  rale.  Weaieotopinicnt 
tut.  in  referenoe  to  the  present  case,  this  daf«ioe 
ie  lonnded,  that  it  is  mffiinent  for  the  dedei<m 
of  the  Bettiement,  and  that  the  pariah  tA  Mmkton 
(the  irife's  maiden  eetUement)  ought  to  he 
aaacnlzied."  I  dte  theee  oonndemd  utteranoee  of 
eminent  jodgee  as  enonciationa  ci  the  gemal  law 
and  its  grounds ;  and  the  gronnds  are  <h  high  and 
peremptory  principle.  Bat  occurring,  as  this 
case  dad  uter  May  t.  Bkene,  it  ia  endent  that 
M'Borie  r.  Cowan  was  mat  by  Lord  Jnstioe- 
Clerk  IngUa  to  the  whole  coart  beoanse  of  Hay  t. 
Skene,  and  in  M'Borie  t.  Coioan  the  Lord  JoBtioe* 
Clerk  Inglis  declared  himself  "  nnable  to  reconcile 
tiie  judgment  now  to  be  prouoooed  with  the  ded- 
aion  in  the  case  of  Say  t.  Skene  or  to  sare  the 
aathority  of  that  case  in  pronooncing  this  ioc^- 
ment"  His  Lordship  examined  the  groonds  ot 
decision  in  Say  t.  Skene,  and  pronouioed  them  on- 
aonnd:  "TlieKMaofthemaidenaetUcmeutdoeanot 
depend  on  the  aoqulsition  of  another  settlement, 
but  <m  the  onnplete  mecfpng  ol  the  person  of  the 
wife  in  tiiat  tiie  hashuid  by  xoroe  of  the 
marriage."  As  I  am  referrii^  to  WBorie^e  caee 
I  ma^  explain  thai,  as  it  is  wit  a  case  of  deser- 
tion, its  bearing  on  the  series  of  oases  now  before 
liuB  Honse  is  throogh  the  principles  whicb  it  laid 
down.  Bat  hietorioallj  it  is  quite  clear  that  it 
-went  to  the  whole  court,  because  of  that  relation 
to  Hay  T.  Bkene ;  and,  u^ain,  that  Carmichael  t. 
Adamson,  which  occurred  the  following  year,  and 
as  already  seen,  was  a  case  oi  deaertaon,  went  to 
tibe  whole  court  beoause  the  Lord  Jostice-Clerk 
In^ia  again  saw  that,  after  the  deciu<Hi  in 
JiPSarie  t.  Cowan,  the  rule  of  Hay  t.  Bkene  could 
<mly  be  reapplied,  if  reap^ied  at  all,  by  the  whole 
oourtk  After  Cormte^Z  t.  Adanuon  the  Lord 
Jnetiofr-Glerk  Inglis  seems  to  hare  seen  that 
TK?t^*ng  mora  could  be  done  in  the  Court  of 
flesiiop,  and  he  gave  (in  Ortdg  t.  Sin^eon)  free 
play,  or  perhaps  more  than  free  play,  to  the  rule. 
The  general  principle,  then,  being  that  the  wife 
ia  disabled  by  marriage  from  having  a  settlement 
of  her  own,  how  does  the  fact  of  desertion  effect 
a  change  P  I  have  already  referred  to  the  judg- 
ment of  liord  Justice-Clerk  Hope  as  oontaming 
an  admirable  discussion  of  this  question,  and  I 
repeat  that  the  common  law  in  the  case  of 
•eparation  goes  no  furUier  towards  enlamng  the 
capacities  of  the  wife  than  is  required  by  the 
neoessities  of  har  efforts  at  self-nuuntenance. 
But  all  these  legal  facilities  lead  no  diatanoe 
towarda  ohanfpng  her  settlement,  and  the  only 
reason  suggested  for  that  result — viz.,  the  justice 
of  TpftViTfy  £he  cMnmnni^  which— oonieotQrally^~ 
has  profited  by  her  rendence  bear  the  burden  of 
)ier  ia  fbnnded  aa  totaUj  different 
ooinderatums,  not  relatiiu;  to  the  interasts  of  the 
wife  at  aU  bnt  to  the  equtiea  ot  parishee.  But, 
further,  what  is  now  asked  ia  that  we  should  hold 
that  the  fact  ot  desertion  operates  as  a  release  of 
the  liability  of  the  wrongdoer's  parish  and  deprives 
the  wife  of  her  daim  i^ainst  that  parish.  I 
oannot  say  that  I  think  this  a  verjr  rational  pro* 
poeai,  but  it  is  at  least  plain  that  it  bears  no 
ration  to  the  aid  nven  by  the  law  to  separated 
wives,  and  can  claim  no  support  from  that 
diapter  of  law.  I  may  add  that  the  inapplic- 
ability to  the  present  question  of  the  common 
law  appealed  to  is  further  illustrated  by  the  fact 
t^t  uie  law  so  appealed  to  is  at  once  too  wide 
and  too  narrow  for  the  praent  caae.  Li  some  of 


the  aids  given  to  separated  wives  the  law  bUteano 
aoooant  of  the  reaacrn  <tf  separation,  while  in 
others  the  hoahand  must  be  abroad  in  order  to 
give  rise  to  tiien.  It  seesu  to  ma  that  tlie  true 
principle  to  be  applied  in  all  theae  cases  is  that 
iud  down  ^  the Xord  Jnstioe-CIerk  Inglis  in  the 
case  of  SPMorie  v.  Cowan,  that  it  is  of  universal 
application,  and  that  adherence  to  this  principle 
is  the  onlj  sdintion  of  the  numberless  complica- 
tions which  otherwise  arise.  The  same  rule 
which  was  laid  down  by  your  Lordships'  House 
in  Adavuon  v.  Barbour  (1  i/Laeq.  381)  m  the  case 
of  children  applies  to  the  wife.  The  wife  is  a  part 
of  the  husband's  family.  The  fact  of  the 
husband's  desertion  cannot  avail  to  alter  his  own 
parish's  liability  for  wife  any  more  than  for  chil- 
dren. Bnt  the  existence  ot  children  in  the  presant 
case  affords  another  test  of  the  question.  One  of 
the  obil^ren,  Catharine,  was  living  with  her 
mother  in  the  appellant'a  pariah.  In  which  pariah 
is  Catharim's  settlement— in  her  fathw's  or  her 
mother's  P  Thia  challenge  waa  not  met  b^  the- 
respondents,  and  their  difficulty  in  anawenng  it 
is  increased  by  the  faot  that  there  are  other  four 
ohildrm  who  have  not  been  living  with  their 
mother.  "Where  is  their  settlement  P  The  only 
wa^  in  which  theee  questions  can  be  answered 
rationally  and  in  accordance  with  Adameon  v. 
Barbour  is  by  keeping  the  whole  family  to  the 
settlement  of  its  head.  I  regret  that  it  should  be 
neoessary  to  pronounce  a  judgment  which  may 
distm'b  a  certam  amount  of  practice,  and  I  entirely 
share  the  reluctance  of  the  learned  judges  to 
unsettle  Poor-law  decisions.  But  what  has 
already  occurred  has  shown  how  an  erroneous- 
maxim  once  asserted  is  drawn  into  analogies  and 
deductions  alien  even  to  Its  o^inal  oonoeptiom. 
The  only  safeguard  against  such  oonsequoioes  ia 
adherence  to  clear  and  dominant  principlea,  and  I 
have  the  satiaftiGti<m  of  knowing  that  the  motion 
which  I  support  does  no  more  than  re-establish 
the  doctrine  of  the  earliest  and  most  authoritative 
SootaUsh  oaae  upon  the  anbjeot. 

The  LoBD  OHAVCiLXrf>B  (Halabnry),  Lords 
UacHAQHrnH,  Shash,  Da.tet,  BBAHPTon,aad 
LiVDUT  oonenned. 

Jnterlocutort  appealed  from  reversed.  Betpon- 

dente  to  pay  to  the  appeUwU  their  eo$ta  in 

this  Houee  and  below. 

Solicitors  for  the  appellants,  BwreheUa  and  Co., 
for  JET.  B.  and  F.  J.  Devxrr,  Edinburgh,  and  Jf  on<- 
^omsrte  and  fbrntno  s,  Glaq^. 

Sc^idtors  for  the  respondents.  (7ra&am«s, 
C«rr«y,  and  Sf«n»,  for  Ckarlee  George,  Edin- 
burgh, and  R.  P,  Lanumdaiad  Tamer,  Glasgow. 
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HIGH  COURT  OF  JUSTICE. 

OHAlfOERT  DinSION. 
Feb.  14, 15. 17,  ami  March  28. 
(Before  Jotce,  J.) 
Uatob,  &c.,  of  Dbtonpobt  v.  Tozeb.  (a) 

Loeal  govemmml — Bye-lawa — "  Laying  out  new 
street " — Penalties — Injunction — PuMtc  HtaUh 
Act  1875  (38  St  39  Vict.  c.  56),  s.  157. 

The  hye-laa>s  of  a  local  authori^  framed  under 
sect.  157  of  the  Public  Health  Act  1875  made 
certain  provisionB  with  reepect  to  the  laying  out 
and  eonetruction  of  new  etreeia,  ai  to  levd,  width, 
<»nstruetion,  Ac.  Bye'lavo  97  provided  thai 
pereom  voho  should  offend  against  the  foregoing 
Itye-lawt  ehovld  be  liable  to  penaUiet ;  and 
hye-hao  98  (hat,  if  any  loorJe,  to  whiA  any  of  the 
hye-law$  relating  to  new  streete  might  apply, 
should  be  begun  or  done  in  contravention  of  any 
such  bye-law,  then,  if  tueh  person  should  fail  to 
show  sufficient  cause  why  nieh  work  should  not 
be  removed,  aUored,  orpuUeddown,  the  sanitary 
authority  should  be  empowered,  nibject  to  any 
statutory  provision  in  that  behalf,  to  remove, 
alter,  or  puU  down  such  work. 

^The  defendants  owned  a  piece  of  land  within 
the  jurisdiction  of  the  local  authorihi  and 
abutting  on  two  public  highways,  S.-lane 
and  T.-road,  the  latter  bein^  a  main  road. 
On  this  land  they  erected  e«Watn  houses  toithout 
removing  the  fence  on  either  side,  but  maJcing 
the  necessary  openings  here  and  there  so  as  to 
provide  means  of  entrance  to  and  emit  from  the 
MHues;  they  had  not  attempted  to  alter  or 
i^erfere  icifn  H.-lane  or  T.^road. 

<}n  (he  plaintiffs  seeking  an  injunction  to 
restrain  the  defendants  from  erecting  or  con- 
tinuing the  erection  of  any  building  ttpon,  and 
from  laying  out  any  new  street  intended  for  use 
as  a  carriage  road  upon  or  in  connection  vnth, 
the  defendants'  larul  in  contravention  of  the 
above  oye-laws ;  and  for  an  order  on  the  defen- 
dants to  remove,  alter,  or  puU  down  all  the 
worhe  begun  or  done  by  the  defendants  contrary 
to  the  bye-laws,  or,  alternatively,  a  declaration 
that  the  plaintiffs  were  entitled  to  remove,  alter, 
or  pull  doton  (he  same  : 

Meld,  first,  that  the  defendants  were  not  laying 
out  or  constructing  a  new  street  toithin  the 
meaning  of  (he  aliove  bye-laws  ;  and,  secondly, 
that  (he  plaintiffs  could  not  enforce  (he  byC'lawa 
by  an  action  for  an  injunction. 

Thb  faoU  are  fnlly  Bet  out  in  his  Lordship's 

judgment. 

Macmorran,  K.C.,  Sughes,  K.O.,  and  B.  J. 
Parker  for  the  plaintiffs. — In  Bobinson  t.  Local 
Board  of  Barton  Secies  (46  L.  T.  Bep.  193;  47 
L.  T.  Bep.  286 ;  50  L.  T.  Bep.  67 ;  21  Oh.  Dir. 
621 ;  8  A.  C.  798)  it  was  held  that  the  words 
"  new  street "  in  sect.  157  of  the  Fablio  Health 
Act  1875  axe  not  oonfined  to  a  street  constmoted 
for  the  first  time,  bnt  also  ftpplj  to  an  old  high- 
way. wUoh,  by  the  building  of  nooses  on  each  side 
of  it,  has  reoently  become  a  street  in  the  popular 
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sense  of  the  term.  "Sow,  the  defendants  ^aialy 
intend  to  hnild  along  the  highways  oi  TaTistoek- 
road  and  Ham-laoe,  and  are  aocordinglr  Isj^og 
out  "new  stoeets."  The  court  shmld  fhen 
restrain  the  defendants  from  laying  out  stteh 
new  streets  otherwise  than  in  aoooraaBce-  with 
the  bye-laws.   They  referred  to 

WHliam*  v.  PowtHny,  48  L.  T.  Bap.  672 ; 
Omtett  V.  Maldon  Sanitary  Authority,  70  L.  T. 

B«p.  414  ;  (1894)  1  Q.  B.  327  ; 
Bt.  Oeorge's  Local  Board  y.  Ballard,  72  L.  T.  fi^. 
3(5;  (1895)  1  Q.  B.  703. 
This  is  not  an  unnsoal  mode  of  enforcing  abjs- 
law,  and  is  not  precluded  by  the  fact  tnat  dus* 
obedience  to  the  bye-laws  can  be  punished  by 
penalties  before  the  justices.  This  is,  morsorer, 
a  very  proper  and  conrenient  way  of  trying  s 
case  of  this  kind.   They  referred  to 

Htndon  Loeal  Board  v.  Pouiim,  61  L.T.  Bap.M5i 

42  Cb.  Dir.  603 ; 
Cooper  T.  Whittingham,  43  L.  T.  Bsp.  16;  15 

Ch.  Dir.  501 ; 
Hayward  v.  East  London  Waterworks  CoMpMf, 

52  L.  T.  Rep.  175  ;  28  Ch.  Dir.  138  ; 
Steoent  r.  Ch<non ;  Btevens  r.  Ctarfc,  84  L.  T.  Bep. 

796;  (1901)  1  Ch.  894  ; 
Bromlev  Local  Baord  v.  Lloyd,  66  L.  T.  Bsp.  46S; 
Pnblio  Health  Aot  1875,  i.  1S3. 

Danekwertt,  E.G.  and  A.  Olen  for  the  defen- 
dants.— It  is  true  that  an  old  highway  may  be 
converted  into  a*'ttew8treet "  ;bat lierethedefea- 
dants  are  not  laying  out  a  street  at  all.  It  is  plsis 
from  the  case  of  Bobineon  r.  Loeal  Board  of  BsriM 
EccUs  (ubi  eup.)  that  "street"  nifers  to  thst 
alon^  whioh  the  pnblio  hare  a  right  to  pass  j  it 
apphes  to  Uie  footways  and  camage-way  on^. 
There  can  be  no  laying  out  of  a  new  street  by  toe 
defendants,  where  they  confine  their  biw&g 
operations  to  their  own  land  and  keep  within  the 
lines  of  the  highways.  And  this  is  what  the 
defendants  are  doing ;  they  are  not  disturbing  tbe 
highways  in  any  respect   They  referred  to 

Baker  v.  Mayor,  fc,  of  Portmouih,  37  L.  T.  Bep. 
381 ;  3  Ex.  Dir.  157  ; 

Barriaon  ▼.  Z>wt«  of  Rutland,  68  L.  T.  Bep.  35 ; 
(1893)  1  Q.  B.  142 ; 

Taylor  r.  Metropolitan  Board  <^  Works,  L.  Bap.  1 

Q.  B.  ais  I 

Oowfltt  T.  MaHon  BanHtar^  Authority  (ubi  np.); 
WiUiama  t.  Pawning  (vin  vup.)  ; 
Bt.  Oeorga'a  Local  Board  v.  BoUoni  (ubi  fsp.) ; 
Davis  Y.  Board  ef  WorM*  for  Qremtaich  J>utrKi,  7! 
L.  T.  Bep.  674 1  (189S)  2  Q.  B.  219. 
Moreover,  this  court  has  no  jurisdiction  to  ^nnt 
an  injunction,  tiie  proper  remedy  for  an  infnoae- 
ment  of  the  b^e-laws  bein^  by  way  of  penslt; 
before  the  justices.  And  this  ia  the  more  so  nnce 
the  fact  that  a  penalty  can  be  recovered  abovs 
the  offence  to  be  one  of  a  criminal  natara- 
Gertainly  the  court  cannot  grant  an  injuncti(m 
unless  uie  Attomey-QenersI  is  nubde  a  psr^> 
They  referred  to 

fToUoMy  Coeol  Beard  t.  Gracey,  57  L.  T.  Bsp.  51 ; 

36  Ch.  Dir.  59S ; 
Tottenham  Dtatriet  Ceuncfl  r.  TTiUiofiwoH,  75  L.  T. 

Bep.  238 ;  (1896)  2  Q.  B.  S53 ; 
AtiorMy-Qantral  t.  Lt^an,  65  L.  T.  Bep.  162; 

(1891)  2  Q.  B.  100 ; 
Cooper  v.  WUiiin^'ha.m,  43  L.  T.  Bep.  16;  15 

Ch.  Dir.  SOl ; 
"Sorth.  London  Bailtoay  Company  v.  Great  Vori^eni 
Ba9,v>ay  Company,  48  L.  T.  Bep.  605 ;  11  Q.  B. 
DiT.  30; 
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Kitto  T.  Jr«erc,  71  Ii.  T.  Bap.  678;  (^696)  1  Q.  B. 

253; 

Hayward  r.  Eatt  London  Wattncorlu  Company, 

52  L.  T.  Sop.  175  ;  28  Ch.  Dlw.  138 ; 
jStmwM  T.  Oliownt  Sfrnn*  t.  Ciarh  <«bi  twp.) ; 
Anparor      AvtMa  t.  Da^  and  KomU\  4  L.  T. 

B«p.  494;  81>«a.  F.  ft  J.  217; 
InatitvU  of  Pattni  Agtnta  v.  XodhMod,  71  L.  T. 

Bep.  205;  (1894)  A.  C.  347; 
Bamclcugh  t.  Brown,  76  L.  T.  B«p.  797  j  (1897) 

A.  C.  615; 

Ward  T.  I>uneoiiib«,  69  Ii.  T.  Bvp.  121;  (1893) 
A.  C.  369. 

In  tbe  cases  of  Bromley  Local  Board  t.  lAoyd  {uhi 
tup.)  and  Mendon  Local  Board  Pounce  (uoisup.) 
tliie  qneation  as  to  tbe  jnrisdictioa  of  the  court 
was  not  raised ;  and  in  eaeh  case  it  was  merelr  a 
matter  of  ao  injnnotion  till  triaL  Ther  also 
oited 

QuMm  T.  CWporotMn  nf  Jfrirtd,  80  L.  T.  Bsp. 

112;  L.IUp.  17  Eq.  524; 
OoiA  T.  Jpiwieh  UedL  Boards  24  L.  T.  Btp.  579  ; 

L.  Bep.  6  Q.  R  4S1. 

Cur.  adv.  vuU. 

JOTCB,  J.  read  the  f<dlowiBg  jadnaent ; — This 
ia  am  action  1^  the  corporation  of  Devonport,  as 
the  urban  aathoritj  for  the  district  of  the  borough, 
against  the  defendants,  tbe  owners  of  a  piece  of 
land  described  in  the  statement  of  claim  as  a 
building  estate  and  known  as  "  Great  Tbrae 
Comers."  This  piece  of  land  contains  a  little 
more  than  three  acres,  and  is  in  tbe  ehape  of  a 
triangle,  one  side  abutting  upon  a  public  lughway 
for  all  kinds  of  traffic,  fcaown  as  Ham.lane,  and 
another  side  upon  a  similar  public  highway  known 
as  Tavistock-road,  which  last  is  or  was  prior  and 
down  to  Nov.  1900  a  main  road  leadmg  from 
DevoBport  to  Taristock,  and  as  such  vested  in  the 
ooun^  council:  iLooal  Government  Act  1888, 
8. 11  (6).  The  roadway  of  Ham-lane  is  within  the 
boronah  of  Deroi^ort,  the  fenoe  oi  the  defen- 
dants^ land  being,  down  to  Nov.  1900,  the 
boimdary  of  the  borough  there.  Bnt  the  defen- 
dants' liuid,  t<^^her  with  tiie  portion  of  Tavi< 
stock-road — meaning  thereby  the  roadway  thereof 
— upon  which  the  defendants*  laud  abnUed,  waa 
within  the  rural  district  of  Plympton  St.  Mary, 
the  land  on  the  opposite  side  up  to  the  fence  of 
the  road  being,  as  it  still  is,  in  the  borough  of 
Plymouth.  Within  the  rural  district  of  Plympton 
St.  Uaiy  there  were  and  are  certain  bye- laws,  with 
respect  to  new  streets,  framed  under  sect.  157 
of  the  Public  Health  Act  1875.  Such  bye-laws 
provide  {inter  alia} : 

1.  Width,  ^plied  to  a  dsw  street,  means  ths  whole 
extent  of  space  intended  to  be  need,  or  laid  ont  so  as  to 
admit  of  b^ng  nsed,  u  a  public  way. 

With  reapeat  to  the  level  of  new  streets:  3.  Every 
pmott  who  shall  lay  oat  a  new  street  shall  ley  out  aoob 
street  at  snoh  Isvd  as  wiUaltord  ths  sasieitpraotiQabls 
gzadlsnls  tinongbout  ths  entire  leofth  irf  snoh  street  for 
the  pnrpoee  <A  ■•ouinf  easy  and  oonvenient  means  of 
oommnnioadan  with  soy  other  street  or  intended  street 
with  whioh  sooh  new  street  msy  be  oosneoted  or  mi^ 
be  intended  to  be  cooneotod,  end  as  will  sllow  of  com- 
plisnoe  with  the  prorisions  of  any  statute  or  bye-law 
in  force  within  the  district  for  tiie  regulation  of  new 
streets  and  bnildings. 

'Vnth  TS^sct  to  tbe  width  and  oanstraotioa  of  nsw 
streets :  4.  Bvery  penm  who  shsU  1^  out  a  new  sttest 
irideh  shall  be  iatsndsd  for  use  as  a  oarrlsge-road  shsU 
so  Isj  ODt  snob  street  that  ths  width  tbsrwif  stell  be 
86ft.  at  thelesst. 
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5.  Every  person  who  shall  oonitenet  a  new  street 
whioh  shall  ezoesd  100ft.  in  leagtii  shall  ooostnot  snoh 
street  for  ass  as  a  oarrisgs-road,  and  shall,  as  regards 
snoh  street,  comply  with  the  rftqnirsments  of  svsry  bye- 
law  rslstiog  tp  a  new  Ktrset  hiteaded  for  uss  as  a 
osnisgs-rosd. 

7.  Every  person  iriio  ahsU  oonetnut  a  new  strsst  for 
nss  ss  a  earrisge-road  shall  oomply  wlUi  ths  ftdlowing 
rsqniiemanta. 

Then  follow  specifications  as  to  the  mode  of  con- 
atruction,  levels,  and  so  on.  Then  b^e-law  90  pro- 
vides that  every  person  who  shall  mtend  to  lay 
out  a  street  shall  give  to  the  sanitazy  authority 
certain  notices  and  deliver  plans  and  sections  <nF 
such  intended  street,  and  bye-law  87  provides 
that— 

Evsry  person  who  shall  otFsnd  sgsinst  say  of  the  fors- 
going  bye-laws  shall  be  liable  for  every  snoh  offenoe  to 
a  pcoialty  of  51.,  and  in  the  oase  of  a  continuing  offenoe 
to  a  further  penalty  of  40«.  for  each  day  after  written 
notice  of  the  offence  from  the  sanitary  authority.  Pro- 
vided neverthdess  that  the  jnstioes  or  eoott  before 
whom  any  oomplaint  may  be  made  <x  any  prooeedings 
aosy  bs  t^en  in  reepeot  6t  any  snoh  offenoe  m^,  if  they 
think  fit,  adjadge  the  payment  as  a  penalty  of  any  nun 
less  than  the  loU  amoont  of  the  penalty  iupossd  hy  this 
bye-law. 

And  98— 

It  any  work  to  wUdh  say  tiw  byeJaws  rslat- 
ing  to  new  stoeets  and  buildings  vatj  ivply  be  bsgna 
or  done  in  contravention  of  any  anoh  bys-law  ths  pmtm 
by  whom  anoh  work  shall  be  ao  begun  or  done,  by  a 
notioe  in  writing,  which  ahaJl  be  signed  by  the  clerk  of 
the  Bsnitary  authority,  and  afasll  be  duly  served  upon  or 
delivered  to  snoh  person,  shsU  be  reqsired  on  or  before 
anoh  day  as  ahsll  bs  speoifled  in  anoh  notioe  by  a  state- 
ment in  writing  under  his  hand  or  nnder  the  band  of  an 
agmt  duly  authorised  in  that  behalf  and  addressed  to 
and  duly  aerved  upon  the  lauitary  authority  to  ahow 
■uffioient  canae  why  such  work  shall  not  be  removed, 
altered,  or  pulled  down ;  or  shall  be  required  od  snob 
day  and  at  anoh  time  and  plaoe  as  shall  be  specified  in 
such  noUes  to  attsnd  personally  or  by  an  agent  di^ 
anthorissd  in  that  bsbalf  bdors  the  sanitszy  antlKai^ 
and  ahow  snlBolsnt  oauss  why  anoh  work  sbail  not  be 
removed,  altered,  or  polled  down.  If  snob  perstm  absll 
fail  to  ahow  enffloient  oaase  why  snob  work  shall  not  be 
removed,  sltsred,  or  polled  down,  the  sanitary  antlundiT 
shall  be  empowered,  sabjeot  to  any  statute^  provision 
in  that  behalf,  to  remove,  alter,  or  poll  down  anoh  work ; 

the  statutory  provision  there  referred  to  being, 
as  X  nnderstand,  sect  158  of  the  Public  HeaJth. 
Act  1875.  By  part  5  of  the  Deronport  Oorpo- 
ration  Act  19<X)  it  was  in  effect  enacted  that  as 
from  the  9th  Nov.  1900— the  date  of  the  com- 
mencement of  that  part  of  the  Act — the  boun- 
daries of  the  borough  and  parish  of  Devonport 
should  be  extended  89  as  to  comprise  the  piece 
of  land  in  question — that  is  to  say,  "  Great  Three 
Comers,"  belonging  to  the  defendants,  and  tbe 
portion  of  Tavistock- road  adjoining  thereto,  the 
land  on  the  opposite  side  of  that  road  remaining, 
as  ii  previoual^  was,  in  the  borough  cf  Piymonth. 
Seob.  43  of  the  Act  incorporated  (infer  alia)  art  12 
of  the  Deronport  Extuuion  Order  1898,  which 
order  was  confirmed  by  the  Local  Qovemment 
Board's  Provisional  Order  Oonfirmatitni  (No.  10) 
Act  1898.  The  combined  effect  of  the  said  sect  43 
and  of  the  said  art.  12  was  to  provide  that  all  bye- 
laws  and  regulations  and  any  list  of  axid 
table  of  fees  made  by  the  corporation  whioh  at 
the  commencement  of  tbe  Devonport  Corporation 
Act  1900  should  be  in  force  in  the  existing 
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borough  Bbould  thenceforth  applj  to  the  borough 
as  extended  by  the  said  last-mentioned  Act  until 
or  except  in  so  far  as  any  sQch  bye-lawa  or  regu* 
lations  or  list  of  toUa  or  tables  of  fees  might  be 
altered  or  repealed,  and  all  bye-laws  and  regula- 
tiouB  mads  by  tiie  oonncil  of  the  said  raral  dis- 
trict shotdd  on  that  date  cease  to  be  in  ioroe  or 
have  any  effect  in  any  part  of  the  added  area,  bat 
vithont  prejadice  to  anything  daly  done  there- 
under, provided  that  any  proceedings  which  might 
have  been  taken  by  the  council  of  the  said  rural 
district  against  any  person  for  any  ofEenoe  against 
such  last-mentioned  bye-laws  and  r^nlations 
committed  befora  the  commencement  of  part  5  of 
the  Devonport  Corporation  Act  1900  might  be 
i&ken  by  tne  plaintiffs  as  if  those  bye-laws  and 
regulations  had  remained  in  foroe  and  the  plain- 
tiffs had  been  substituted  therein  for  the  local 
anthority  of  the  added  area.  The  defendants* 
land,  though  now  within  the  borough  of  Devonport, 
is  at  a  considerable  distance  from  any  town.  The 
bye-lawe  of  the  borough  of  Beronport,  though 
difEereutly  numbered,  are,  so  far  as  material  to 
this  case,  tor  all  pnurtaoal  purposes,  to  the  same 
effect  aa  the  l^e-lawa  of  Plympton.  Now,  it  is 
alleged  that  the  defendants  prior  to  the  9th  Not. 
1900  had  commenoed  to  lay  ont  and  oonatract, 
and  wei-e  then  laying  ont  and  constructing,  Ham- 
hue  and  Tavistook-road  as  "  new  streets  "  in  a 
manner  which  conlxaveued  the  bye-laws  of  FWmp- 
ton  and  also  of  the  btHrongh  of  Deronport.  What 
they  had  really  done  and  were  domg  was  to 
erect  certain  houses  upon  their  own  land  without 
removing  the  fence  oa  either  side,  but  making 
the  necessary  openings  here  and  there  so  as  to 
roTide  means  of  entrance  to  and  exit  from  the 
onaes  that  were  being  built.  They  have  done 
nothing  more  than  this.  In  particular,  they  have 
not  attempted  to  alter  or  interfere  wi^  thn  road- 
way either  of  Ham'laneor  Tavistock-road ;  and, 
as  it  appears  to  me,  they  would  have  been  liable 
to  be  indicted,  and  to  an  action  for  an  injonctioD, 
if  they  had  done  so,  or  had  in  any  way  inter- 
meddled irith  the  laying  oat  or  oonstmction  of 
either  of  these  highways.  In  reference  to  the 
erection  of  Uie  defeni^uts'  houses,  considered 
merely  as  houses,  proper  plans  had  been  deposited 
with  and  all  necessary  notices,  if  any,  given  to 
the  rural  authority  under  the  bye-laws  relating 
thereto.  Such  authority,  in  fact,  did  not  formally 
either  approve  or  disapprove  of  these  plans,  but 
they  instituted  no  proceedings  for  penalties  under 
the  bye-laws,  nor  did  they  do  anything  under  the 
98th  bye-law  and  sect  158  of  the  Public  Health 
Act  1875.  Upon  the  transfer  effected  by  the  Act 
of  1900,  the  previous  right,  if  any,  of  the  rural 
authority  to  take  proceedings  for  penalties  under 
the  bye-laws  was  transferred  to  the  corporation 
of  Devonport,  the  plaintiffs  in  this  action.  They 
have  not  taken  any  proceeding^  before  Una  joa- 
tices  for  penaltiea,  but  have  instituted  this  action, 
seeking  thereby  (1)  an  tnjonotion  to  restrain  the 
defenwnts  from  erecting  or  oontiaainff  the  erec- 
tion of  any  building  upon  and  from  lading  out 
any  new  street  intended  for  use  as  a  carnage-road 
upon  or  in  connection  with  the  defendants'  said 
estate  without  having  previously  delivered  to  the 
plaintiffs,  in  accordance  with  the  said  bye-laws, 
and  obtained  their  approval  to  proper  plans  and 
sections  of  such  building  and  street  respectively, 
and  from  laying  out  or  constmoting  any  such 
street  as  aforesaid  eo  that  the  width  thereof  shall 
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be  less  than  36ft..  or  being  a  street  exeeedin^^  200ft. 
in  length  and  intended  to  form  the  principal 
approach  or  means  of  access  to  any  doine^ 
building,  public  building,  or  building  of  the  van- 
honae  clua  'with,  a  carriage-road  of  less  thia 
24ft.  in  width  or  wlthoat  a  xootway  on  eaek  nds 
thereof  of  a  width  not  leaa  than  one>uxtih  ut  tiu 
ent»re  width  of  aaoh  stoeet,  or  othenrise  in  om* 
travention      any  of  the  provisions  of  thetud 
bye-laws ;  {2)  an  order  on  the  defendants  to 
remove,  alter,  or  pall  down  all  works  b^im  « 
done  by  the  defenclanta  aa  aforesaid  oontr&ry  to 
the  said  bye-laws  or  any  of  them;  (3)  alterns- 
tively  a  declaration  that  the  plaintiffs  are  entitled 
to  remove,  alter,  pull  down,  or  otherwise  deal 
with  any  works  begun  or  done  by  the  defendants 
as  aforasud  contrary  to  the  provisions  of  the 
said  bye-laws  or  any  of  them.   It  was  admitted 
in  the  coarse  of  the  argument  that  there  was  no 
case  for  an  injunction  as  to  building,  exoept  it 
and  so  far  as  the  buildings  might  contravwe 
the  bye-laws  aa  to  the  laying  out  of  a  new 
street.    I  may  therefore  treat  par.  1  of  the 
claim  as  a  o^m  to  an  injunction  to  reatnin 
the  defendants  from  laying  oat  Ham-lane  and 
Tavistock-road,  or  either  of  tiiem.  as  new  streets 
or  a  new  street  in  contravention  of  the  bye-Uwa, 
and  the  question  is  whether  the  defendants  ban 
commenced  or  threatened  or  intended  to  do  thia. 
Now,  were  the  defendants  laying  ont  or  (xm. 
straoting  Ham-lane  and  Tavistock-road,  or  either 
of  them,  or  any  part  thereof,  as  new  streets  or  a 
new  street  within  the  meaning  of  the  bye-lawa  in 
reference  to  the  laying  out  or  constructing  of 
new  streets  P   It  is  clear  that  there  has  not  been 
any  layii^  out  or  constructing  by  the  defendants 
of  a  new  street  in  the  ordinary,  popular,  and 
natural  sense  of  the  words,  and  that  the  defen- 
dants never  intended  to  do  anything  of  the  kini 
In  fact,  it  was  the  one  thing  of  all  others  whidt 
they  intended  not  to  do.  They  have  not  dm, 
and  had  no  ^wer  to  do,  anything  outside  the 
fence  of  their  own  land.    They  have  aim^T 
began  to  baild  within  tiwir  own  boondary.  No 
ormnary  person  would  think  of  saying  that  what 
they  were,  doing  was  laying  out  or  constinotiog 
a  new  street,  althougii  for  wything  I  know  the 
effect  of  what  the  defendants  are  dc^g,  in  oon- 
junction  with  what  other  people  are  doing  or  mj 
do  on  the  oppoute  side  of  Tavistock-rcwd,  may 
be  that  at  some  future  time  the  portion  of 
Tavistock-road  adjoining  the  defendants*  propwtj 
may  be  or  become  a  street  or  even  a  "new 
street  '*  within  the  meaning  of  that  term  in  some 
Act  of  Parliament  or  statutory  bye-law.  The 
word  "  street "   has   various  sigmGoations  in 
different  Acts  of  Parliament,  but,  fnimd  fwU, 
the  meaning  of  the  word  "  street "  in  the 
laws,  as  weU  of  Plympton  as  of  Devonport 
respect  to  the  laying  out  and  construction  <d 
new  atreeta  is,  in  my  opinion,  limited  to  what  u 
used  or  intended  to  be  nsed  as  a  roadway; 
my  reasons  for  this  view  are  those  stated  by  Lord 
Selbome,  L.C.  in  Robinson  v.  Barton-Ee^' 
Board  (50  L.  T.  Rep.  57 ;  8  App.  Oas.  798).  I  am 
unable  to  see  how  what  the  defendants  have  done 
or  are  doing  is  laying  out  or  oonstrncting  a  new 
street  or  anything  of  the  kind  within  the  aiean- 
ing  of  the  bye-laws,  unless  there  be  some  judicial 
decision  which  compels  me  so  to  hold.  Idonot 
think  there  is  any  such  decision.    On  the  con- 
trary, WiUiamt  v.  Powning  (48  L.  T.  Bep.  672), 
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OoBuit  V,  Mcddon  Sanitary  Authority  (70  L.  T. 
B«p.  414;  (1894)  1  Q.  B.  327),  and  Bt.  Qeorge't 
Local  Board  r.BaUard{n  L.  T.  Bep.  345 ;  (1895) 
1  Q.  B.  703)  appear  to  me  to  Bapport  the  con- 
clusion which  I  have  stated.    As  to  par.  1, 
therefore,  ot  the  relief  claimed,  the  case  of  the 
plflintHh  in  mj  opinion  &,ila  npon  the  merits; 
4ind  as  to  pan.  2  and  3,  which  are  in  Terj  genual 
terma,  it  wOaUl  anffioe  for  me  to  say  that  the 
defendaBCB  have  not  been  shown  to  hare  eon- 
traTened  an^  bye-law.    But  an  objection  wae 
nised  and  it  ia  contended  on  behalf  of  the 
defendants  that  the  bye-laws  in  question  and  any 
aimilar  bj^e-laws  cannot  be  enforced  in  this  court 
by  an  action  on  the  part  of  the  authority  for  an 
injunction,  but  only  by  the  special  remedies,  viz., 
proceedings  (or  penalties,  provided  by  the  statate 
and  bye-laws,  or  othermse  by  an  action  formerly 
called  an  information  by  the  Attorney-General. 
It  is  obvious  that  by  ajiy  breach  of  these  bye- 
laws  the  authority,  as  such,  does  not  sustain  any 
damage,  none  of  its  rights  of  property  are  inter- 
fered with,  and  tbe  public  alone  are  inguied  if  at 
alL  It  appears,  however,  that  in  vanons  cases 
injanotiimB  have  been  granted  at  the  instance  of 
local  anthoritieB  to  restrain  an  infringement  or 
ccmtravention  of  bye-laws;  and  I  may  mention 
particnlarlT  Hendon  Local  Board  v.  Pounce  (61 
L.  T.  Bep.  465;  42  Ch.  Div.  603)  and  Bromley 
Lofsal  Board  v.  Lloyd  (66  L.  T.  Biep.  462).  The 
action  of  St.  Qeorge'%  Local  Board  v.  BaUard  {ubi 
tuf.)  previously  mentioned,  which  was  for  an 
injunction  to  restrain  the  defendant  from  ]a;fing 
oat  or  coDstmcting  a  new  street  of  less  width 
<^ian  36(t.,  contrary  to  the  bye-laws  of  the  pl^< 
tiffs,  was  dismissed  on  the  merits.  In  none  of  the 
cases,  however,  does  any  such  objection  appear  to 
have  been  taken  to  the  right  of  the  plaintiffs  to 
maintain  the  action  as  is  now  insisted  upon. 
In  the  first  place  it  is  clear,  I  think,  that 
no  breach   of   the   bye-laws    constituted  an 
offence  or  gave  a  right  of  action  at  common 
law.    But   any  breach  of  the  bye-laws  is 
a  criminal  matter,  as  was  held  in  Mellor  t. 
Btmham  (40  L.  T.  Bep.  395 ;  5  Q.  B.  Div.  467)  in 
rsferenoe  to  the  contravention  of  the  bye-laws  of 
a  school  constituted  under  the  Elementary  Educa- 
tion Act  1874.  In  Doe  v.  Bridges  (1  B.  &  Ad.  847, 
at  p.  859)  it  is  laid  down  by  Tenterden,  C.J.  at 
p.  859,  that  "  whea  an  Act  creates  an  obligation 
audenforces  the  performance inaspecified  manner, 
we  take  it  to  be  a  general  rule  that  performance 
cannot  be  enforced  in  any  other  manner."  This 
was  cited  and  approved  by  Lord  HaLsbury  and 
I^ord  Macnaghten  in  Fa$more  v.  OB^eoMtwiatlt 
Urban  Council  (78  L.  T.  Rep.  569 ;  (1898)  A.  C. 
394).   In  Wolverhampton  New  Waterworks  Com- 
pany V.  HaioJtenford  (6  C.  B.  N.  S.  336)  the  jadg- 
Buiat  of  Willes,  J.  contains  the  following  passags : 
'^Thne  are  three  classes  of  oases  in  which  a 
liaUlit^may  be  established  founded  upon  a  statute. 
One  is  where  there  was  a  liabili^  existing  at 
common  law,  and  that  liability  is  afSrmed  by  a 
statate  which  g^ves  a  special  and  peonUar  form  of 
nmedy  ^ffermt  from  the  remedy  which  existed 
at  common  law ;  there,  unless  the  statute  contains 
words  which  expressly  or  by  necessary  implication 
exclude  the  common  i&w  remedy,  the  party  suing 
has  his  election  to  pursue  wther  that  or  the 
statatoiy  remedy.   The  second  class  of  cases  ia 
where  the  statute  gives  the  right  to  one  merely, 
but  provides  no  particular  form  of  remedy ;  then 
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the  party  can  only  proceed  by  action  at  common 
law.  But  there  is  a  third  class — viz.,  when  a 
liability  not  ousting  at  common  law  is  created  by 
a  statute  which  at  the  same  time  gives  a  special 
and  particular  remedy  for  enforcing  it.  The 

Sresoit  oase  falls  witiun  this  latter  cuss,  if  any 
alHlity  at  all  exists.  The  remedy  provided  by 
the  stMute  must  be  foUowed,  and  it  is  not  oompe- 
twt  to  the  party  to  pursue  the  oourse  applicable 
to  oases  of  the  seccoid  class.  The  form  given  by 
the  statute  must  be  adopted  and  adhered  to.  Tm 
company  are  bound  to  follow  the  form  of  remedy 
provided  by  the  statute  which  gives  them  the 
riitht  to  sue."    In  Cooper  v.  Whittingham  (43 
Jj.  T.  Bep.  16;  15  Ch.  Div.  501)  Jessel,  M.B.. 
says  at  p.  506 :  "  There  was  a  point  not  insisted 
upon  but  mentioned  during  the  course  of  the 
argument.   It  was  said  tliat  the  17th  section  of 
the  Act  created  a  new  offence  of  importation,  and 
enacted  a  particular  penalty,  and  it  was  argued 
that  where  a  new  offence  and  a  penalty  for  it  had 
been  created  by  statute,  a  person  prooeedinff 
under  the  statute  was  confined  to  the  recovery  <« 
the  penaify*  and  that  nothing  else  could  be  aand 
for.  Thftt  is  true  as  a  geiural  rule  of  law,  bat 
there  an  two  eneptxons.   The  first  of  the  excep- 
tions is  the  andllary  remedy  in  equity  by  injunc- 
tion to  protect  a  right.    That  is  a  mode  of 
pxeventing  that  bmng  done  which,  if  done,  would 
be  an  offence.   Wherever  an  act  ia  ill^al  and  is 
threatened,  the  court  will  interfere  and  prevent 
the  act  being  done — and,  as  regards  the  mode  of 
granting  an  injunction,  the  court  will  grant  it 
either  when  the  illegal  act  is  threatened  but  has 
not  been  actually  done,  or  when  it  has  been  done 
and  seemingly  is  intended  to  be  repeated.  The 
second  exception  ia  that  created  by  the  Judicature 
Act,  8.  25,  aub^B.  8,  which  enables  the  court  to 
grant  an  injunction  in  all  cases  in  which  it  shall 
appear  to  the  court  to  be  just  or  convenient  This 
section  may  be  said  to  be  a  general  supplement 
to  all  Acts  of  Parliament.  I  think  that  in  this 
particular  case  an  injunction  can  issue  on  both 
those  general  grounda."  But  after  the  deoiaion 
in  North  London  BaUway  Compam  v.  Cheat 
Northern  BaUway  Company  (48  L.  T.  Bep.  6^ ; 
11  Q.  B.  Div.  30)  I  do  not  think  that  Cooper 
V.  Whittingham  is  any  authority  tor  gtaaslng 
an  injunction  in  sash  a  case  as  the  present. 
At  all  jpvants  it  would  not  be  just  or  convenient. 
In  Grand  Junction   Waterworks  Coinpany  v, 
Hampton  Urban  CouncU  (78  L.  T.  Bep.  673,  at 
p.  679;  (1898)2  Ch.  331,  at  p.  345)  Stirling,  J. 
said :  "  Now,  whether  or  no  there  l>e  jurisdiction 
ia  the  court  to  restrain  by  injunction  such  an 
application,  it  seems  to  me  that  the  granting  of 
an  injunction  in  such  a  case  is  a  matter  which 
ought  to  be  done  with  the  greatest  posuble 
caution,  and  I  respectfully  adopt  the  language  of 
the  Master  of  the  Bo  Us  in  that  case :  '  Where  the 
L^islature  has  pointed  oat  a  mode  <d  proceeding 
before  a  m^strate,  it  is  not,  as  a  general  rule, 
for  another  court  to  interfere  to  stop  that  pro- 
ceeding by  injunction.*   I  desire  to  add  that  in 
contests  between  local  authorities  and  private 
ownei-B  it  seems  to  me  that  that  rule  ought  to 
be  adhered  to  somewhat  strictly.  In  these  matters 
as  to  building  lines  the  Legislature  has  provided 
a  cheap  and  short  mode  of  obtaining  a  decinon 
on  the  point  in  question,  and  it  would  be  a  matter 
of  regret  if  a  different  and  more  expensive  mode 
of  obtainii^f  a  decision  were  to  be  habitually 
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TMorted  to,  or  reaorfced  to  in  the  absence  of  vei^ 
8p«nal  cnronmatanoes.   I  confeea  my  own  ezpen- 
enoe,  sitting  here  as  a  jadee,  leads  me  to  believe 
that  vestries  and  other  kwal  anthorities  are  aome- 
times  too  readj  to  embark  in  costly  Utieation 
irithoat  any  equivalent  benefit  to  the  pnUio  or 
the  ratepa^rs  whom  they  represent ;  and  I  shoold 
be  sorry  if  either  private  rndtvidoals  or  pnblio 
authorities  were,  when  a  cheap  and  BPMdy  mode 
of  settling  a  dispute  Is  provided  by  the  Lu;iela- 
tnre,  to  resort  to  a  more  ezi>Qnsive  one.   I  think, 
therefore,  that  in  the  exercise  of  the  discretion 
which  is  vested  in  the  court,  it  ought,  even  as 
ngax^M  tiie  granting  of  an  injunction,  to  be  very 
slow  to  grant  an  iniunotion  against  taking  pro- 
oeediiws  before  the  magistrate  when  the  L^s* 
latnrebas 'pointed  oat  th»t  as  the  proper  mBde 
of  prooeeding  **  (of  oonrse  that  is  not  exactly  the 
same  as  this) ;  "  and  a  ^Hori  it  seems  to  me 
that  when  the  court  is  simply  asked  to  make  a 
declaration  of  right  without  ^ving  any  con* 
sequential  relief,  the  court  ought  to  be  exbwnely 
cautious  in  making  such  a  declaration,  and  ot^ht 
not  to  do  it  in  the  abssnoe  of  any  very  roeSal 
circumstanoea."    And  Lord  Herschell,  L.U.  in 
In»iitvie  of  Patent  AgvnU  v.  Loekwood  (71  L.  T. 
Rep.  205.  at  p.  208;  (1894)  A.  0.  347,  at  p.  361), 
s»8 :  "  Tou  nave  here  for  the  first  time  a  new 
olEenoe  created — the  offeute  of  practising  aa  a 
patent  sgent  without  heang  on  the  register.  But 
for  the  enactment  creating  tiiat  offence,  the 
defender  has  nothing  of  which  anybody  would' 
have  a  legal  right  to  oomplun  either  civilly  or 
oriminally.  The  L^i^lature,  having  created  that 
new  offenoe,  has  prescribed  the  pumshuent  for  it 
— namdy,  a  poulty  <rf  201.    Oan  it  posribly 
under  tMse  circamatanoes  be  open  to  bring 
the  individual,  not  before  the  summary  court 
at  small  expense  to  determine  the  question  of  his 
liability  to  a  201.  penalty,  but  to  bring  him  before 
the  Court  of  Session  with  its  atten£uit  expense 
and  to  ask  the  Court  of  Session  to  make  a  declara- 
tion that  he  his  been  breaking  the  law  in  a 
manner  which  the  Lenslatore  has  said  subjects 
him  to  a  penalty,  and,  then,  having  proved  that 
he  has  rendered  himself  liable  to  a  x>^Edty.  to 
ask  the  Court  of  Session  to  interdict  him,  with  this 
result,  that  if  he  were  to  offend  again  he  would 
not  be  subject  to  the  summary  proMdnre  and  the 
20Z.  penalty,  but  would  be  liable  to  imprisonment 
for  breach  of  the  interdict  f   My  Lords,  it  seems 
to  me,  I  oimfess,  soaroely  neoessaiy  to  do  more 
than  state  tin  oonteotirai  to  ^ow  that  it  is  im< 
possible  that  it  oan  be  supported.  If  that  bs  the 
law,  the  number  of  oases  must  have  been  almost 
innumerable  in  which  such  a  proceeding  would 
have  been  competent,  and  yet  it  is  araolntely 
unheard  ci.  I  will  not  dwell  upon  the  grave 
inconveniences  which  would  result  from  sanction- 
ing a  procedure  of  that  description.  The  mode 
of  procedure  and  the  amount  of  penalty  are  often 
regarded  by  the  Legislature  as  of  the  utmost 
importance  when  thc^  are  creating  new  offences, 
and  ttie  law  would,  I  believe,  contrary  to  their 
intention,  be  most  seriously  modified  if  it  were 
hdd  that  a  party  committing  a  breach  of  that 
which  for  the  first  time  is  made  an  ofEence  were 
to  subject  himself  by  so  doing  to  proceedings  of 
this  description  which  might  result  in  a  com- 
mittal to  prison  "—all  of  wluoh  seems  to  me  to 
apply  to  the  proeont  case.  U^on  tha  whole,  then, 
I  am  of  opinion  that  thia  actum  ooold  not  have 
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been  maintained  by  the  urban  authority  even  if 
it  had  been  right  upon  the  merite.  In  r^^ard  to' 
the  3rd  paragraph  of  the  olum  for  relief,  Barra- 
dmtgh  v.  Broum  (76  L.  T.  Eep.  797 ;  (1897)  A.C. 
615}  is  an  authority  that  no  su^  declaration 
on^ht  to  be  made,  and  I  have  already  read  what 
Stirling,  J.  said  in  the  case  of  Orand  JuneHm 
WaterworJcs  Company  v.  Sampton  Urban  CouneU 
{ubi  *vp.)  in  reference  to  making  declarations  of 
right  under  similar  circumstances.  The  result  is* 
in  my  opinion,  that  this  action  is  misconceived 
and  must  be  dismissed  with  costs. 

Solidtors  for  the  plaintiffs,  Cunliffe*  and 
Davenport,  for  A.  B.  Filling,  Devonport. 

Solicitors  for  the  defendants,  8urr,  QriblU,  and 
Oliv$r,  for  /no.  Walter  Wiiwm,  Plymonth. 


Friday,  Jan.  24. 
(Before  Eadt,  J.) 
Be  NoBBis.  (a) 
Bolieitor— 'Mortgagee— Negotiation. 
N.,  a  Molieilor,  arranged  that  a  mortgage  on  D.*» 
property  thimld  he  paid  off,  and  that  N.  Mhould 
lend  hia  own  money  on  the  eecurity  of  the  pro- 

tiiat  N.  woe  entitled  to  the  aecUe  fee  for 

negotiating  the  loan. 
While  acting  as  solicitor  for  Mrs.  Davies,  tlie 
1^^  peraomu  representative  of  her  hnslwnd^ 
A.  J.  Norris  arranged  for  payment  off  of  a  mort- 
gage on  certain  lands  belonging  to  the  eetata 
After  the  property  bad  been  recooveyed  to  Mra. 
Davies,  she  executed  a  mortgage  to  Norris  to 
secure  tlie  repayment  of  a  sum  of  1041/.  and 
interest  advanced  by  him. 

A  fte  of  lOi.  10s.  tar  n^tiation  of  the  loss 
was  struck  out  by  the  taidng  master  on  tiie  taxa- 
tion oi  SonW  ODste. 

By  the  Mortgagees'  Legal  Oosto  Aot  1885 
(58  &  59  Yiot  0.15.  s.  2 : 

(1)  An  J  BoUoitor  to  whom  either  alone  or  Joiatiy  witil  say 
otbsr  psrson  a  mortgage  is  made,  or  the  firm  of  wUsh 
noh  eolloitor  is  a  member,  ahall  be  entitled  to  reesir* 
for  all  bneiaess  trsasaoted  and  sots  done  by  tnoh  soUd- 
tor  or  firm  in  n»gotiatiiig  the  loan,  dedoolng  snd  investi- 
gating the  title  to  the  propertj,  and  preparing  aaA 
oompleting  the  mortgsge,  all  snoh  oaul  profesdonsl 
ohainites  and  remanerstitHis  as  he  or  they  would  hare 
been  entitled  to  reoeiTe  if  laoh  mortgage  bad  been  made 
to  a  person  not  a  solieitor,  and  snoh  parson  had  rstnissd 
and  employed  snoh  solioitor  or  Arm  to  tnuuast  saeb 
bnsineae  sad  do  aoob  aots;  sad  sacb  charges  sad 
remnnnration  shall  accordingly  be  reooverable  from  the 
mortgagee.  (2)  That  seotion  i^^Uss  only  to  mor^gis 
made  after  tfas  oommenosmsnt  (rf  tills  AoL 

This  was  a  summons  to  vary  the  taxing- 
maater's  certificate. 

Stoke*  for  Norris,— Sect  2  trf  the  Mortgagees* 
Legal  Costs  Act  applies.  The  scale  charge  has 
not  been  exceeded.  Here  there  has  in  fact  been 
negotiation : 

Be  Maegotoan,  63  L.  T.  Bep.  793 ;  (1891)  1  CL 

105. 

Oaiey  for  Mrs.  Davies.— The  solicitor  took  over 
the  mortgage,  he  did  not  arrange  and  obtun  the 
Icwn.  Sect  2  of  the  Mortgagees'  Legal  Coats  Act 

(•>  BeporUd  by  U.  B.  flAiaiit05,Kwt,Bu«later>«tI«w. 
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1895  doeB  not  mean  nogotiation  fen  are  to  be 
paid  when  thflie  has  been  no  negotiation ; 

Jte  Xlfv,  57  h.  T.  Sep.  258  ;  87  Ch.  Dir.  40. 

Eadt,  J. — On  behalf  of  the  client  it  ii  said 
'tiiat  the  disallowanoe  is  right.  Did  the  solioitor 
in  this  case  arrange  and  obtain  the  loan  ?  The 
property  was  alreadv  morteaged,  and  he  arranged 
that  the  .propertr  snoold  be  reoonTered  to  Mrs. 
Danes,  and  that  ne  shonld  lend  her  the  money  on 
a  mortgage  of  it.  In  my  jndgmeat,  Norris  did 
Arrange  md  obtain  the  loan.  Bnt  ha  did  not 
obtain  the  loan  from  any  other  person,  and  it  is 
eontended  tiiat  tiie  Uor^^ageea' Iiegal  Oosta  Act 

1896  does  not  apply  where  a  solioitor  who  is  not 
in  partnership  himaelf  lends  the  monev.  I  think 
that  is  too  narrow  a  construction  of  the  section. 
Korrie  would  clearly  have  been  entitled  to  a 
satiation  fee  if  he  had  obtained  a  loan  from  a 
client.  Then  the  Act  sajs  that  a  solicitor  mort- 
gagee shall  be  entitled  to  such  remuneration  as 
he  woald  hare  been  entitled  to  if  the  mortg^e 
had  been  to  someone  ^se  who  had  employed  nim 
as  bis  solicitor  to  transact  the  business.  The 
snmmons  to  vary  mast  be  allowed. 

Solicitors :  NorrU  and  Norn*;  PresfoiM,  for 
Ivor  HarrUt  Rhayader. 


Marek  11  uai  12. 
(Before  Eu>t,  J.) 
£c  Scorr  and  Eati's  Oohtbact.  (a) 

Teiulor  and  pureAaMr— Confrael!  for  aaU  of 
Zeow — UndtrUaae—OuUtanding  day — Declara- 
tion  of  trust. 

By  an  indenture  made  in  1865  a  leeue  was  granted 
to  J.  Q.  P.  for  a  term  of  ninety-nine  years  from 
the  25<&  March  1865  at  a  rent  of  32. 16f .  id. 
The  lease  became  vested  in  S.,  who  on  the 
^th  Aug.  1885  granted  8.  S.  an  underlease  for 
the  whole  of  the  term.  Use  eleven  days,  at  a  rent 
of  12Z.   S.  then  mofigaged  for  the  whoU  term, 
tets  one  day,  of  which  there  was  a  declaration  of 
trtut,  and  on  the  29th  Sept.  1896  the  mortgagees 
sold  to  W.  S.    The  vendors  were  the  legal  per- 
sonal representatives  of  W.  8.,  and  the  pur- 
chaser    nod    entered    into    a    contract  to 
imy  what  was   described  in  the  particulars 
as   "  an  improved  leasehold  ground  rent  of 
8£.  3a.  8d.  arising  out  of  a    around  reid 
for  121.  amply  secured  on  property  neld  on  lease 
-   .   .   having  fifty-three  years  unexpired  in 
March,  and  subject  to  an  original  ground  rent 
^  31. 16a.  4d."   The  conditions  protnded  thai  the 
*iUe  should  commence  with  an  indenture  of 
wderteau  dated  the  Bth  Aug.  1885,  and  that  the 
pwrehaaer  should  not  gweeUon  the  validity  of  the 
mderleate,  hut  showd  assume  a  good  Otie 
mu  vesUd  in  W.  8.  for  the  reeidue  of  the  term. 
The  pwehaser  contended  that  he  wot  entitled  to 
m  assignment  of  (he  original  lease,  and  that,  as 
there  was  an  outstanding  day,  he  was  entitled  to 
•f^  declaration  that  the  vendor  had  not  made  out 
a  good  iUU,  and  to  the  return  of  his  deposit.  The 
vendor  said  that  he  had  only  contracted  to  seU 
^e  term  for  which  the  ground  rent  of  121.  was 
payable.     The  jpurchaser,  moreover,  had  de- 
iivvred  no  requtaUions,  and  it  was  suhmiUed 
^Aaf  the  fAjeetwn  was  out  of  time. 

W  Baportad  by  Q.  B.  HuilLTOM,  B*!.,  Burtitor-ftt-Law, 


[Oeah.  Dit. 


Held  (1)  that  the  objection  was  not  out  of  time,  as 
the  oi^eetion  was  one  of  oonveyance  and  not  of 
title ;  (2)  that  what  was  contr<Kted  to  be  sold  was 
the  improved  ground  rent  for  the  whole  term 
during  which  tt  was  payable. 
Semble,  even  if  the  contract  had  been  to  assign  the 
whole  of  the  original  term,  the  vendor  could  have 
enforced  the  contrcmt,  as  there  was  a  deciaraiion 
of  trust  of  the  last  day  of  the  term. 
This  was  a  snmmons  the  Tender  and  Far- 

chaser  Aot  to  determine  the  tme  oonstmotion  of 
a  conlo^t  for  sale. 

On  the  25th  March  1865  a  freeholder  granted 
J.  0-.  Potter  a  lease  of  certain  premises  for  ninety- 
nine  years  at  the  rent  of  31.  168.  4d.  This  term 
was  in  1685  vested  in  S.  H.  Hughes,  who  on  the 
6th  Aug.  1885  granted  an  underlease  of  the  term, 
leas  eleven  days,  at  a  ground  rent  of  121. 

S.  H.  Hughes  mortgaged  the  term,  less  one  day, 
and  covenanted  to  stuta  possessed  of  the  last  day 
in  trust  for  the  mortgagees. 

On  the  29th  Sept.  1896  the  mortgagees  sold 
under  their  power  to  W.  Soott. 

The  partienlars  of  nle  were : 

Lot  4.  Ad  impravsd  IsasohoM  groond  rant  of 
81.  3a.  6d.  ariiing  oat  of  a  grooud  rent  for  121.  amply 
Moored  on  praperty  .  .  ,  havhif  fln^^thres  rears 
snexpired  in  Haroh  last,  and  sabjant  to  an  origfaial 
ground  tent  of  31.  16fl.  4d. 

The  conditions  of  sale  provides  that  the  title 
as  to  lot  4  should  commence  with  an  indenture  of 
underlease  dated  tito  6tb  Ang.  1885. 

ClsoM  11.  The  parobaset  ihall  nob  qaeetion  the 
validity  of  the  onderlease,  bat  ihall  Miome  the  nnder- 
leaae  vested  in  W.  Soott  a  good  title  for  the  reeidoe  of 
the  term. 

The  purchaser  required  the  assignment  of  the 
outstanding  day. 

Tanner  for  the  purchaser.  —  The  condition 
requires  the  pnrdiaser  to  assume  what  is  incorrect 
to  the  vendor's  knowledge.  The  misdescription 
is  a  fatal  objection : 

Madeley  v.  Booth,  2  De  Q.  A  Sm.  718  ; 

Jle  Beyfut  and  Masters  Oentraet,  50  L.  T.  Bsp. 

740 ;  39  Ch.  Div.  110 ; 
Be  Tanpteray  ;  ITMiame  v.  landau,  45  3U  T.  Bep. 

261;  20  Ch.  Dir.  465; 
Want  V.  8taU9mes,  29  L.  T.  Bep.  293 ;  It.  Bep.  8 
El.  175. 

It  is  a  qneetion  of  c<Hitraot  and  not  of  title,  and 
is  not  covered  by  the  conation : 

Bayford  v.  OridHs,  82  Bsav.  477. 
[Eadt,  J.— ^he  mortoagee  had  a  good  equitable 
title  to  the  outstanding  day.  Are  you  prepared 
to  pa^  for  a  vestdng  order  P]  The  purchaser  is 
not  willing  to  pay.  Someone  is  a  trustee  for  the 
vendor,  and  ought  to  assign  the  day  at  his 
expense. 

Cave  for  the  pnroha8er.~-The  nwtter  ia  one  for 
oompenaatiou.  Anjfhow,  the  objeotion  is  out  of 
time,  as  no  reqnisibons  were  sent  in. 

Tanner  replied. 

Eadt,  J.  read  the  particulars  and  conditions  of 
sale,  and  said:— The  pnrohaaer  says  what  is 
described  is  a  lease;  the  vendor  says  that  it  is 
not  described  as  a  lease.  The  vendor  has  the 
whole  term,  in  respect  of  which  121.  per  annum 
is  payable  and  ten  days  expectant  on  that 
term.  In  my  judgmeutt  the  tme  constrnc- 
tion  of  the  contraot  is  that  what ^as  sold 
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vu  an  impored  leasehold  ground  rent  for  the 
whole  term  daring  vhich  it  was  payable.  The 
reenlt  is  that  ^e  porohaser  is  wrong.  What  is 
contracted  to  be  sold  is  the  residne  cl  the  term 
during  which  the  gronnd  rent  of  12L  per  annum 
is  payable.  It  is  said  that  the  pnrehaaer  is  too 
late  to  raise  the  point;  bnt  he  is  not  out  of 
time,  because  the  point  is  one  of  oonTeyance  and 
not  of  title.  The  mortgage  contains  a  provision 
the  reveraion  is  to  be  held  in  trust  for  the  pur- 
chaser, BO  the  outstanding  day  must  be  conveyed 
as  the  purchaser  directs.  The  abstract  shows  a 
Kood  equitable  title  in  the  vendor.  It  is  said 
that  tl^  contract  binds  the  purchaser  to  assume 
what  the  vendor  knew  not  to  be  the  case — that  the 
whcJ«  term  Tested  in  Ur.  Scott  Bnt  the  pnr- 
cduwer  can  have  an  asngnmant  in  tiw  form  the 
vsndor  is  willing  to  give — namely,  the  wbdo  oi 
the  original  tenn,  less  one  day,  wiui  the  equitable 
interest  in  the  ontstanding  day.  The  applicant 
must  pay  the  costs  of  the  snmmona. 

Bolidtota :  JapuM  and  Co. ;  TToodooofe,  Byland, 
and  Co. 


AprU  10, 11  and  May  1. 
(Before  Eadt,  J.) 
U iTCHiirsoir  V.  Spkvok.  (a) 

BoUeitor-^Mortgage — Tratufer  of  adliciior's  own 
aeeurity — InsuguHent  security. 

Jn  July  1882  the  trutteet  of  an  indeiature  of  Mettle- 
ment,  dated  the  3rd  Sept.  1890,  had  a  fund  of 
llOOZ.  for  investment.  By  on  indenture  dated 
the  Uth  Feb.  1877  a  turn  of  2100L  had  been 
secured,  hut  pari  of  the  mortgaged  premiees  had 
been  eoZd  for  lOOOZ.  The  talanee  eontitled  of 
three  hfiek  and  itueeo  houses,  heid  for  ninety- 
nine  yeare  at  a  ground  rent  92.  2s.  6d.  8., 
the  aoUeitor  of  the  tnuteee,  tran^erred  thie 
nwrtgage  to  the  trustees  and  received  ffie  llOOZ., 
vrWuntt  explaining  what  he  loas  doing.  It  teas 
alleged  thm  at  this  Urns  the  property,  which  was 
in  one  of  the  worst  distriets  in  the  toion,  was 
only  worth  200Z.,  and  the  evidence  for  the  defence 
did  not  prove  that  it  was  worth  more  than  600Z. 
in  1892.  8.  paid  interest  until  his  death,  and 
this  action  was  brought  by  the  trustees  claiming 
that  the  security  should  be  realised  and  tKe 
balance  made  good  by  S.'sexecutor.  The  Trustee 
Act  did  not  apply,  it  wae  said,  as  8.  retained 
the  money  and  converted  it  to  his  own  use.  For 
the  defendant  it  woe  said  the  claim  was  one  for 
negligence,  and  was  barred  by  the  Statute  of 
Ximitatione.  The  money  was  not  still  held  by  a 
tmsfee.  Even  if  B.  ought  to  have  had  a  valuo- 
tion  made,  hie  omimon  to  do  to  was  a  mere 
common  law  iori. 

Held,  that  the  property  ums  now,  and  also  at  the 
d(Ue  of  the  transfer,  an  iiwigieient  security  for 
llOOI.,  and  that  the  solicitor  had  transferred  a 
seetwity  beUmging  to  himself  wUh  knowledge 
that  to  take  the  security  involved  a  breach  of 
trust ;  that  the  tnutees  never  knew  the  facts, 
and  that  S.  had  received  the  llOOI.  as  eeuh,  and 
that  the  defendant,  admitting  auets,  an  order 
must  be  mode /or  the  recUisaHon  of  the  security, 
and  that  the  defendant  must  make  up  the  defi- 
<iency  and  pay  the  costs  of  the  action. 


W  B^mhM  br  O.  B.  Hamiltosi       Birrliter  st-Lnr. 


[Chut.  Dzt. 


Bt  an  indentnra  dated  tia  3rd  S^  1880,  b^ 
a  settlement  made  <m  tiie  marriage  oi  G.  B.  Ekhis, 
certain  funds  were  vested  in  trustees  upon  oertain 
trusts. 

An  indenture  dated  the  15tii  Feb.  1877  PQr> 
ported  to  secure  a  sum  of  2100Z.  Some  <n  the 
hereditamoits  compriBed  in  the  mort^affe  were 
sold  for  lOOOI.,  and  Spencer,  a  solicitor  in  Cardiff, 
vras  the  owner  of  the  security.  The  only  pro- 
perty subject  to  the  mortgage  in  1892  OQnsisted 
of  three  brick  and  stucco  houses,  held  for  a  term 
of  ninety-nine  yeare  from  the  28th  Sept.  1855,  at 
a  ground  rant  of  91.  28.  Qd. 

In  1892  the  trustees  of  the  settlement  of  the 
Srd  Sept  1890  had  a  sum  of  llOOI.  for  investment 
Spencer,  who  was  the  adioitor  to  the  tmst, 
withoat  telling  the  trustees  ci  the  troe  facts, 
transferred  his  security  to  them  and  reoetved 
the  11002. 

Until  Spencer's  death  interest  was  ragulazly 
paid.  Upon  his  death  the  trustees  disoovend 
the  true  facts  and  brought  this  actint  agunst  his 
legal  personal  representatjve,  asking  for  a  declara- 
tion that  the  llOOI.  had  been  improperly  invested 
by  Spencer,  that  the  security  might  be  realised, 
and  the  deficiency  made  good  out  of  bis  estate. 
There  was  evidence  that  the  prcqjteri^  was  not 
worth  more  than  6002.  in  1892. 

Femon  Bmitii,  K.O.  and  Brodie  Cooper  for  the 
plaintiffs. — The  action  was  not  brought  duiingr 
Spencer's  life  because  he  was  solicitor  to  the 
trust,  and  the  interest  was  duly  pud.  The 
Trustee  Act  1888,  s.  8,  does  not  apply,  beoanse 
the  proceeds  of  the  breach  of  trust  were  conveurted 
by  Spencer  to  his  own  use : 

Boar  V.  Athwell,  69  L.  T.  Sep.  585  }  (1893)  8  Q.  B. 
390; 

Be  BoKden,  45  Ch.  Dir.  4M  : 
How  V.  Earl  Wintmrton,  75  L.  T.  Bq^.  40  ;  (ISM) 
2  Ch.  626. 

3£{eklem,  K.C.  and  7.  <?.  Wood  for  the  defen- 
dant— This  is  a  claim  for  negligence,  and  is 
barred  by  the  Statute  of  Limitations.  Time 
began  to  run  from  the  date  of  the  act  of  negli- 
gence, not  from  the  date  at  which  it  was  £b> 
covered : 

Howell  V.  Toung,  5  B.  &  C.  259. 

Even  if  the  solicitor  ought  to  have  had  a  valn^ 
tion  of  the  oeoority  mMB,  that  is  mlf  a  tort 
The   trustees  knew   the    cironmstaaoes  sad 
aoqoieaced. 
Femon  Smith,  K.O.  replied. 

Cur.  adv.  vtdt 
May  1.— IiADT,  J.  referred  to  tiie  facts  and 
said :  The  trastees  trusted  to  Spencer  and  made 
no  inquiry.  They  had  no  knowledge  that  Spmoer 
was  making  them  take  over  hia  own  mortgime- 
Splicer  transferred  his  own  moci^iffe  wiuioot 
consulting  the  trustees  or  ezplunmg  to  them 
what  he  was  doing.  At  this  date  the  property 
was  in  one  of  t^e  worst  districts  in  Cardiff  ana 
was  in  a  most  dilapidated  condition,  and,  aooord- 
ing  to  the  plaintiffs'  evidence,  would  realise  WOL 
at  most  The  defendant  has  produced  evidence 
t^at  in  1892  property  in  Cardiff  eold  fairly  well, 
but  6001.  is  the  highest  figure  suj^ested  as  to 
the  value  of  Uie  propniy  mwn  it  was  takn  over. 
Until  ^pmcer's  dewi  the  interest  was  paid:  it 
does  not  appear  i^hat  sums  he  leoeived  from  the 
property.  The  rasnlt  is  tiiat  the  pmqierty  la  now, 
andwae  at  the  time  of  the  transler,  an  insnffidait 
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secoritj  tor  llOOI.  The  solicitor  tmLBfoixed  a 
mortgage  beloa^iuc  to  himMlfi  and  knew  ol  tite 
bnaoh  of  tmst.  He  reoeiTed  llOOZ.  as  cash,  and 
oauoot  dieehane  hinueU  at  the  liaUli^  to  make 
it  good.  It  18  said  that  the  daim  is  one  for 
jM^genoe  and  is  barred,  hot  the  tmsteee  never 
knew  the  tme  facts  until  after  Spencer's  death. 
The  defdidant  admitting  assets,  I  mnst  direct 
the  realisation  of  the  security,  and  order  the 
defendant  to  make  ^e  deficit  good.  The  defen- 
dant mnst  pay  the  costs  of  the  actioD. 

Bolicitors :  B.  Brook$,  for  J?.  B.  Comley,  Alford, 
IdzHolnahiTe;  Cr(neder$t  Vuardt  and  Oldham,_ 


EINCrS  BENCH  BmSIOir. 

Feb.  28  and  March  3. 

(Before  Lord  Axtssbtohe,  C.J.,  Dablino  and 
Chaitnkll,  JJ.) 

LoNDoir  ASD  India  Socks  Cohpaity  (apps.)  v. 
Katob,  Aldebhkn.  and  CoungiUiOBS  or 
THE  BoBOHOH  Of  WooLwicH  (resps.)  (a) 

Bating  — MetropoU^^Woaluneh — ParUal  exemp- 
tion of  land  covered  vfitli  wetter — Continuation 
ef  ezen^ium  under  London  Chvemment  Act  1899 
—Land  covered  with  water  not  eeparately 
OMMsed  tn  valuation  lUt—Appeed  to  guaeier 
MwimM  agaiiui  rate  —Biffbt  to  ammtal  wi&out 
oMsofma  ae^im  owessmeirf  eommUee  to  .vedua- 
tion  IM^London  OoWmmmU  Aei  1899  (6£!  & 
63  &  14),  m.  10,  l^Poor  RdUf  Act  1743 
a?  Geo.  2,  &  38),  i.  4^ 

Frior  fo  the  Londm  Qovemnunt  Aet  1899  the 
dittriet  of  Wooiwieh  woe  evigeet  at  to  raHng  io 
the  PubUe  Health  Act  1675,  and  general  dietriet 
raiee  therein  were  made  under  eeet.  211  of  that 
Act,  under  which  the  oocwpiers  of  land  ctnered 
with  wader  were  aeeeeted  to  general  dietriet 
ratee  a<  one-fourth  only  of  the  net  annual  value 
of  aueh  ImCde.  The  London  Government  Act 
jS99,  »n  eeet.  19.  rub-eeel.  1,  provided  that  a 
aehewte  under  the  Act  ehmud  provide  for 
ptaeing  Woolwich  under  the  general  law 
evplying  to  metropolitan  horoughe,  and  for 
me  repeal  of  the  application  thereto  of  the 
Pvblie  HealViAett ;  and  in  eeet.  10,  sub-eect.  1, 
tluit  a  eeheme  under  the  Act  ehouid  make  provi- 
^on  for  protecting  the  intereete  ef  ownen  and 
oeeupiere  ^  any  hereditament  exempt  from  any 
rate,  or  IvAle  to  he  aeeeteed  Aereco  ai  a  leee 
amouni  than  other  hereditamteniii  tmd  a  eeheme 
woi  mode  and  confirmed  aeeordingly  '.  The 
oimer*  a^td  oecupierfl  o/  certain  landa  in  WooU 
wiehfpart  of  which  was  land  covered  with  water, 
and  tmu,  a$  eneh,  prior  to  the  Act  of  1899, 
asteeeed  atone-fowtihefite  net  annual vame  on^, 
were  in  1900  aeeeeeed  in  one  Mueeement  for  the 
whole  hereditament,  and  in  1901  were  rated  to 
the  fail  amount  of  the  rate.  They  appealed  to 
quarter  aeeeione  againet  the  rate  withinU  having 
made  any  objection  before  the  aeeeeement  com. 
mittee  againet  the  valuation  liet  ae  to  the 
detor^fton  of  the  hereditamente  appearing 
therein,  and  without  having  aekedfora  mvieion 
of  the  property tW  a$  to  ehmo  thepart  vMchuiae 
ttBemof. 

Seld,tkat  the  partial  exemption  of  land  covered 
w^h  water  woe  preeerved  tn  Woolwich,  to  far  as 
ftetiftng  hereditavMnte  were  concerned,  and  that 

M  BiporM     W.  W.  Obk,  E«i.,  BHnM«r«WLftw. 


the  oecupiert  of  tuch  lands  were  ataeeeahle  only 
at  one-fourth  the  net  annual  value  of  the 
lande. 

Sdd,  aho,  that  the  oeeupiere  were  en^fled  ta 
ameeal  to  quarter  eeeeume  againet  0u  rate 
wUhout  having  firet  objected  before  the  aeeeee- 
tnent  eommttfee  againet  the  vcduatiou  Uei  that 
the  hereditamente  ought  to  have  been  divided. 

Gabb  stated  by  the  Quarter  Sessions  for  the 
Oonntj  of  London  under  sect.  II  of  the  Quarter 
Seesiona  Act  1849  a2  &  13  Yict.  c.  45). 

The  appellants  on  the  23rd  May  1901  gare 
notice  of  appeal  to  the  next  General  or  Quiurter 
Sessions  for  the  Cotrnty  of  London  against  a, 
general  rata  made  by  uie  respondents  fcv  the 
metropolitan  borough  of  Woolwich,  and  allowed 
by  tiie  jnstioes  (m  the  lat  Hay  1901.  and  after- 
worda  hw  amsent  (rf  the  partieB  and  order  of 
Ohannell,  J.,  the  f<dlowing  epeoial  oaae  was  stated 
for  the  opinion  of  th»  King%  Bmoh  IHvirion,  ^ 
parties  agreeing  that  a  judgment  in  conformity 
with  the  deeiaion  of  the  Emg*s  Bench  Division 
should  be  entered  on  motion  by  either  party  at 
the  seeuons  next  or  next  bat  (me  after  so^ 
decision. 

The  appellants  were  the  owners  and  occupiers 
of  certain  hereditaments  in  the  metropolitan 
borough  of  Woolwich,  and  in  a  general  rate  for 
the  borough  made  by  the  respondents  under  Uie 
London  QoTemment  Act  1899  on  the  Slst  March 
1901,  and  allowed  by  the  jostices  on  the  Ist  May 
1901,  the  appellimts  were  rated  as  the  occupiera 
of  the  hweditaments  under  two  entries  in  the 
rate.  Li  these  eutriee  the  appellanta  ware  entered 
as  the  owners  and  ooouplere  <d  the  hareditamenta. 
The  description  of  tin  woperi|y  mitod  was  in  ilie 
arst  entrr:  "Royal  Albert  Sook  {part  of)  with 
tidal  basm,  quays,  building^  and  maehineij,** 
and  in-  the  second  entry ;  "  Old  and  New  Dock 
entrances,  Qalleons  Beach,  and  appurtenances." 
The  rateable  ralue  in  the  first  entry  was  15,0001. 
and  the  amount  of  the  rate  at  3e.  6<i.  in  the  pound 
was  26251. ;  and  in  the  aeocmd  entry  the  rateable 
Talue  was  50001.  and  the  rate  8752.  The  properW 
was  stated  to  be  in  North  Woolwich.  The  appel- 
lants were  rated  in  respeot  of  the  hereditameoitB 
upon  the  full  net  umnal  valne  thereof,  to  the  full 
amount  of  the  rate. 

The  hereditaments  included  in  and  intended  to 
be  rated  under  each  of  the  two  entries  appearing 
in  the  rate  consisted  in  part  of  land  ooTeied  wi^ 
water,  and  under  and  by  virtue  of  the  Acts  herein- 
after referred  to,  before  the  Ist  April  1901,  the 
appellants  were  liable  to  be  asseseed  and  vere  in 
fact  assessed  to  general  district  rates  for  the 
parish  of  Woolwich  made  under  the  PabUo  Health 
Act  1875  as  the  oooupien  td  sndi  land  oorared 
with  water  npon  oneiWnrth  part  only  (rf  the  neb 
annual  value  theiwtf,  in  pursuance  d  sect.  211  of 
tliat  Act. 

The  appellants  in  Oct  1900,  being  aggrieved  hj 
tiie  onfaimeBs  or  incorrectness  of  the  valuations 
of  the  herecUtaments  in  the  valuation  list  for  the 
parish  <^  Woolwich  made  on  the  22nd  June  1900, 
duly  gave  notice  of  th^  objections  to  the  same 
to  the  overaeers  <^  the  parish  of  Woolwich  and  to 
the  assessment  committee  of  the  Woolwich  Union, 
and  specified  the  corrections  which  they  desired 
to  be  made,  and  the  committee  on  the  26th  Oct. 
1900  heard  and  dedded  such  objections  on  the 
basts  of  analtwation  in  the  amounts  of  the  assess- 
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tnenta.  No  objection  waa  made  by  the  appellants 
to  the  desoription  of  the  hereditaments  in  the 
valuation  list.  The  notice  of  objeotion  to  the  Talua- 
tion  list  waa  on  the  gronnda  that  the  appellants 
were  in  the  ralaation  list  over  aasessed  in  respect 
■oi  the  grogs  Taloe  and  the  rateable  value  of  the 
dock  and  piemiaee,  and  (2)  that  enffioisnt  deduc- 
tion had  not  been  mode  in  the  list  from  the  gross 
Talne  to  airiTa  at  the  rateable  valne. 

Bt  the  Pablio  Health  Supplemental  Act  1852 
(No.  2)  (15  &  16  Viet.  o.  69).  a.  8.  the  Pablio  Health 
Act  1848  (11  &  12  Viet.  e.  63)  was  made  applicable 
to  Woolwich. 

By  the  Metropolis  Management  Act  1855 
<18  &  19  Tict.  c.  120)  Woolwich  was  included  in 
the  metropolis  as  one  of  the  paridhes  mentioned 
in  sched.  A  to  that  Act ;  bub  b^  sect.  238  the 
application  of  that  Act  to  Woolwich  was  limited, 
mo  that  general  district  rates  continued  to  be 
made  in  Woolwich  under  the  Public  Health  Act 
1848,  and  not  under  sects.  158-169  (the  rating 
eeotiona)  of  the  Metropolis  Management  Act 
1855. 

The  Fnblio  Health  Act  1848  waa  as  to  other 
places  repealed  by  aect  343  of  the  Public  Health 
Act  1875  (38  &  39  Tict.  c.  55).  but  aa  by  aeot  2  of 
•the  last-mentioned  Act,  that  Act  did  not  extend 
to  tiie  mefaropolis  "  save  as  by  thia  Act  is  expresaly 
prorided,**  it  followed  that  as  Woolwi^  was 
within  tiie  metropolis  and  waa  not  apecially 
mentioned  in  the  repealing  sections,  the  repeal 
of  the  Public  Health  Act  1848  did  not  apply  to 
Woolwich.  Consequently  the  Public  Health  Act 
1848  continned  in  force  in  Woolwich  after  1875, 
and  was  expressly  declared  so  to  be  in  force  by 
-the  Local  Goremmenb  Board's  Proriaional  Orders 
Oonfirmatuin  (Ameraham  Union,  Ao.)  Act  1880 
(43  &  44  Vict.  c.  lii.),  a.  2. 

The  Public  Health  (London)  Act  1891  (54  &.  55 
Vict.  c.  76),  a.  102,  applied  to  Woolwich  certain 
proriaions  of  the  Public  Health  Act  1875, 
including  {inter  alia)  sects.  209-227  of  that  Act, 
which  rwite  to  the  making  of  rates. 

The  efCeot  of  the  enactments  above  cited  was 
that  general  district  rates  were  made  by  the 
Local  JBoord  of  Health  in  Woolwich  from  1852  to 
2891  nnder  the  Public  Health  Act  1849,  and  after 
1891  nnder  the  Public  Health  Aot  1875. 

By  sect.  88  of  the  Public  Health  Act  1848. 
■general  district  rates  we  to  be  made  and  levied 
upon  the  occupier 

Of  aU  aooli  kinds  of  ptopwij  as  by  th«  laws  in  foroe 
tag  the  tiote  bainy  are  or  may  bs  assaaasbls  to  any  rate 
for  the  rdist  of  poor,  and  aksU  be  aaaasssd  upon  the 
foil  net  annoal  valne  of  aooh  properly.  .  .  .  Fro- 
vidsd  slao  that  the  oooiqiier  of  any  land  ossd  as  arabla, 
<ttfl*dow,  or  partnre  ground  only,  or  as  woodlande, 
market  gardma,  or  nursery  froanda,  wad  the  oooupier  of 
any  land  oovered  with  water,  or  used  only  as  a  canal  or 
towing-path  for  the  same,  or  aa  a  lailway  oonatmoted 
vnder  the  powers  of  any  Act  of  Parliament  for  public 
-oonTeyaaoe,  ahaU  bs  aaaaaaed  in  zespsot  of  tiie  aame  in 
the  proportion  d  one-fonrtti  put  oa^  of  aooh  net  animal 
value  ihttsof .  .  .  . 

The  material  words  of  i^e  section  set  out  in 
4>he  preceding  parairraph  are  repeated  verbatim 
in  sect.  211  of  the  Public  Health  Act  1875,  under 
which  general  diatrict  rates  under  that  Act  are 
made. 

Under  sects.  15  and  16  of  the  London  Govern- 
ment Act  1899  a  committee  of  the  Privy  Council 
may  make  orders  and  schemes  for  carrying  the 


Act  into  effect.  The  orders  and  schemes'  herrin- 
after  mentioned  have  been  made  under  the  Act 

By  sect.  19  of  the  London  GoTemment  Act 
1899  it  was  enacted  as  follows : 

(1)  A  aoheme  under  this  Aot  ahall  provide  foe  plaoinf 
Wootwioh  under  the  general  law  applying  to  msteo- 
poUtan  bcttongba,  and  for  the  repeal  of  the  ^»plicafiaa 
thereto  of  the  provisions  of  the  Pnblic  Health  Acta  and 
other  eaaotowats  not  applying  to  London,  and  foe  tiit 
applioation  thanto  of  the  Metropolis  Maiu««BMit  Aoti 
1855  to  1893,  and  other  enaotmmta  applying  to  London. 
(2)  Snbjeot  to  the  proviaioni  of  any  auoh  Khanu,  thii 
Aot  ahall  M>plj  to  Woolwioh  ia  Ufcs  maaaac  aa  if  Ihi 
Local  Boazd  of  Health  tharaef  wste  an  adainiilatlve 
veatry. 

By  sect.  4  of  the  London  Grovemment  Act  1899 
the  powers  and  duties  of  the  vestry  were  truu- 
ferrad  to  the  borough  council,  and  by  sect.  10  [1] 
of  that  Act  it  is  provided  that  "  A  scheme  under 
this  Act  diall  provide  for  all  the  exoenaea  ol  s 
borongh  council  being  paid  out  of  tibe  genartl 
ratOk  and  for  the  diaoon^uance  of  a  aqpuata 
sewers  rate  and  separate  lighting  rate,  but  shall 
make  provitim  for  protecting  the  intereata  of 
owners  and  occnpierB  of  any  herecUtament  which 
ia  exempt  from  any  rate  or  liable  to  be  assessed 
thereto  at  a  less  amount  than  other  fanedilir 
ments." 

By  the  London  (Woolwich)  Scheme  1900,  vhieh 
was  confirmed  by  an  order  in  council  on  the 
7th  Ang.  1900,  it  was  provided  aa  tdUawn : 

1  (2).  This  aoheme  shall  have  effeot  subject  to  tW 
provisions  of  any  fntore  sohame  made  nnder  the  Ae^ 
and  in  partionlar  to  the  provlsiona  of  any  snoh  scAsn 
mfcHtijf  provision  for  the  protsoting  the  iatamti  of 
owners  uid  oooapiers  of  any  hereditaments  which  ate 
exempt  from  any  rate,  or  liable  to  be  asaeaaed  tt«etai* 
a  less  amount  than  other  hereditaments. 

2.  Snbjeot  to  the  provisions  of  thia  acheme  the  gMal 
law  applying  to  nMto>poUtan  bcnooghs  ahall.  aa  frm  the 
day  on  which  the  first  borough  oonDcIUors  elected  imdK 
the  Aot  come  into  office,  apply  within  the  paiith  of 
Woolwioh  in  like  manner  aa  It  appUea  to  the  mt  of 
Loudon,  and  aooocdhigly  the  Public  Health  Acta  andtia 
other  enaotmeuta  not  applying  to  London  shall*  >■ 
that  date,  and  ao  far  as  they  apply  to  the  parUh  of 
Woolwioh.  be  repealed,  and  the  Metropolia  HaaasaiMrt 
Aots  1855  to  1898.  and  the  other  Aeta  snlfiagto 
London,  so  far  aa  they  do  aot  baforo  that  data  ivplf 
the  parish  of  Woolwioh,  ahall  apply  to  tiiat  puish  b 
like  manner  aa  tbsy  apply  to  the  rest  of  London.  Pro- 
Tided  that  (a)  Nothing  in  this  aeotion  shall  affeot  tha 
oatnre  of  any  rate  to  be  levied  in  the  pariah  of  Wool- 
wioh between  the  said  day  and  the  Slat  day  of  Mud 
1901.  and  in  the  meantime  aeota.  207  and  209  to  287  <f 
the  Publio  Health  Aot  1875  ahaU  oontinne  to  mpp^T  h> 
Wo(dwioh  aa  if  the  oconoil  of  tiie  metropolitan  boroivh 
of  Woolwioh  vraa  the  ooanoil  of  an  urban  diataict  oatiida 
London,  and  the  pariah  of  Woolirioh  waa  apariahinthst 
district. 

By  the  London  (Bating)  Scheme  1901,  which 
was  confirmed  by  an  oraer  in  council  <m  the 
9  th  March  1901,  it  was  provided  as  follows : 

2  (1).  In  levyug  tha  general  rate  after  the  flnt  dij 
of  April,  one  thonaand  nine  hundred  and  ana,  eSwt 
ahall  be  given  to  any  exemption  from  any  exiatinf  rats 
(whether  that  exemption  is  given  by  way  of  redsoed 
aaseasment  or  by  levying  a  dilf  enntial  rata  in  the  poaa^ 
or  in  any  other  manner)  by  meaaa  of  the  dednotion  bm 
the  total  amooat  of  the  general  rata  whioh  woow 
othenriae  be  payable  in  rsspeot  of  any  bereditammt  to 
whioh  the  ezemptitm  applies  of  a  proportiaoate  part 
(oorreipouding  to  the  exemption)  of  the  amoimt  pea* 
dnoed  by  tha  rate  ia  the  pound  wUoh  ia  tnatad  ai 
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kTiad  for  ih«  pnrpowi  in  mpmb  of  wliioh  tha  nnnption 
«iut>  or  in  tiu  OMe  of  »  total  flXMBption  oqwd  to  tb« 
whola  anMont  so  prodao*d.  ...  (2)  Wiere  in  any 
taetropoUtaa  bonKvh  tits  omisrs  or  oaoq^sn  of  anj 
bntditwiaBts  or  taj  dais  of  htwditawta  an  mtitUd 
to  any  exwptum,  the  oonnoil  ot  that  baroorh  ahall 
•pportioii  the  total  rata  in  the  pooad  amooftt  the 
varioni  pnzpoaas  for  whioh  the  goneral  rata  is  Isriad, 
BO  as  to  iritoir  i4>proximate]7  tlie  rAte  in  the  ponnd 
caqoixad  tot  any  pnrposs  or  any  nnmbar  of  pnrposes  in 
raspeot  of  whiah  there  is  such  an  sxsnsption,  and  shall 
«Bter  tha  rates  in  the  pound  so  apportioned  in  t^s 
hearting  of  the  rata,  and  the  rates  in  the  ponnd  so 
apportioned  and  entrnd  shall  ba  twated  as  leried 
€or  tha  purposes  in  respeot  ol  whioh  Ihs  axmptioa 
exists. 

6.  For  the  purposes  of  this  soheme  the  expression 
"  ezistisff  rate  "  means  any  rate  leriable  in  a  meteopolitau 
btvoogh  befwe  the  1st  day  of  April  190 1. 

7  (1).  Thissahememaybeoitedaath«Lond(m(Batinff) 
Sobaiiie  1901  aikd  shall  hare  effaot  subject  to  the  pto- 
▼iiku  ot  any  tntnie  soheme  and  to  the  ^Tisionatrf  aoy 
•dwoia  deaUnr  with  any  parttenlsr  axemption  &obi  rates 
«r  UaUUty  to  be  asMssed. 

The  appellants  contended:  (a)  That  tha  com- 
bined effect  of  the  London  G^iremment  Act  1899 
and  the  orders  and  Bchemes  made  thereander 
waa  that  the  partial  exemption  of  land  covered 
with  irater  fix>m  the  general  district  rata  formerly 
levied  in  Woolwich  was  preaerred.  (b)  That  the 
genenl  rate  af^inet  which  theappaUanla  appealed 
•faoold  be  apportioned  among  tha  wioas  par- 
{KMBB  for  wluch  the  general  rate  la  levied  bo  aa 
to  ahow  approximately  the  rate  in  the  pound 
reqnired  for  any  pnrpoee  or  any  nomber  of  par- 
poaea  in  respect  of  which  the  partial  exemption  of 
luid  coTered  with  water  existed,  (c)  l^at  the 
appellanta  in  respect  of  land  covered  with  water 
were  entitled  to  a  partial  exemption,  as  to  so 
much  ot  the  general  rate  as  was  made  tor  the 
pnrpoeee  tor  which  the  general  district  rate  was 
made  before  the  commencement  of  the  operation 
of  ^e  London  Government  Act  1899  and  the 
orders  and  schemes,  and  that  a  proportionate  part 
(corresponding  to  the  partial  exemption)  should 
be  dedncted  from  the  total  amoont  of  the  general 
rata  which  woold  otherwise  be  payable  by  the 
appellanti  in  respect  of  the  hanutamente,  or, 
altematively,  that  the  rate  should  be  amended  by 
etriking  ont  the  entries  rdarang  to  tha  heredita- 
ments or  that  f^e  rate  should  he  qoashed. 

The  respondents  contended:  (1)  That  the  ap- 
pellantB,  luivinfr  objected  before  the  assesBment 
oommittee  of  we  union  <mly  to  the  amounts  of 
the  aasessments,  ware  not  aggrieved  by  any 
de^<m  of  the  assessment  committee,  and  ware 
not  therefore  entitled  to  appeal  to  the  Court  of 
AjMsement  Sessiona.  (2)  That  the  appellanta 
were  liable  to  be  assessed  to  the  general  rate  in 
respect  of  the  land  covered  with  water  npon  the 
full  net  annvud  value  thereof  for  tha  following 
amongst  other^reasons— (a)  Because  sect  211  of 
the  Public  Health  Act  1875,  under  which  such 
partial  exemption  was  claimed,  had  been  as  from 
the  Ist  Not.  1900  repealed  in  its  application  to 
the  parish  of  Woolwich  by  sect.  19  of  tlie  London 
Oovemment  Act  18^  and  the  order  and  scheme 
made  therennder  (sect  2),  and  that  the  exemption 
was  not  presarved  by  the  Act  or  any  order  or 
eoheme  made  under  and  by  virtue  thereof,  (b)  Ba- 
eaoae  the  provisions  of  the  London  (Woolwich) 
Sc^ma  1900  provided  {inter  alia)  by  sect.  2  (a) 
that  ■eota207  and  209  to  227  ot  the  Fablio  Health 


Act  1875  ahonld  continue  to  apply  to  Woolwich 
to  the  Slat  March  1901  only,  and  did  not  provide 
that  such  sections  should  continue  to  apply  to 
Woolwich  after  the  31st  Uaroh  1901.  (c)  Because 
the  intention  of  the  L^slatura  as  expressed  in 
sect.  19  ot  the  London  Govemmout  Act  1899 
and  given  affect  to  by  the  orders  and  schemes, 
was  to  place  Woolwich  tor  all  purposes  under 
the  general  law  applicable  to  the  metropolis,  to 
whicb  it  had  prior  to  the  passing  of  the  Act 
been  an  exception,  and  not  tor  any  purpoae  to  con- 
tinue the  appUcatktn  thereto  of  the  f  nblio  Health 
Act  1875. 

It  was  agreed  between  the  appelUuita  and  r»< 
apondanta  that  if  the  reapon^uts'  contentions 
were  not  correct  the  proportionate  part  which 
ought  to  have  been  deducted  from  the  total 
amount  of  the  general  rate  which  would  other- 
wiae  be  payable  by  the  appellants  in  respect  of 
the  hereditaments  numbered  2869  in  the  rate 
should  be  4991.  19f.  lOd.,  and  the  proportionate 
part  which  oaght  to  have  been  deducted  in  respeot 
ot  the  hereditamenta  numbered  2870  in  the  rate 
ahould  be  602.  IBs.  9d. 

The  questionB  tor  tha  opinion  of  the  court  were 
(a)  whetber  the  appellanta  were  entitled  to  appeal, 
and,  it  bo,  (6)  whether  the  appeUjuita  were  liable 
to  be  assessed  to  the  general  rate  in  respect  of 
land  coverad  with  water  upon  the  full  net  annual 
value  thaiaof,  or  were  entitled  to  such  partial 
exemption  as  aforesaid  from  tha  general  r^e.  If 
the  court  should  answer  either  m  the  qaeationB 
in  favour  of  the  respondents,  then  the  ooiui  might 
either  confirm  the  rate  or  make  snoh  oUbm  oraer 
as  to  the  court  should  leem  fit.  If  the  oonrt  should 
answer  both  the  questions  in  favour  of  the 
appellants,  then  either  the  rate  was  to  be  qnaahed 
or  waa  to  be  amended  in  the  manner  contended 
tor  by  the  appellants,  or  by  altering  the  amounts 
ot  the  rate  in  the  last  column  thereof  so  aa  to 
give  effect  to  the  agreement  as  to  figures  in  this 
case,  or  the  court  was  to  make  such  other  order 
as  to  the  court  should  seem  fit. 

The  Poor  BeUeC  Act  1743  (17  Geo.  2.  c.  38)  pro- 
vides: 

Seot.  4.  Zn  oase  any  person  .  .  .  shall  ftnd  bin- 
self  asTsrieved  by  aoy  rate  or  assessment  made  for  the 
relief  of  the  poor,  or  shall  have  any  material  objeotlon 
to  any  person  or  persona  being  put  on  or  left  oat  of  snoh 
rate  or  assessment,  or  to  the  snm  oharged  on  any  percoa 
or  persons  therein,  ...  it  shall  and  may  be  lawful 
for  snoh  person  or  persons,  in  any  of  the  oases  aforesaid, 
giving  teaapnable  aotioe  to  the  ohnrobmrdana  or  over* 
seers  id  the  poor  ot  the  pariah,  township,  or  plaoe,  to 
appeal  to  the  next  general  or  quarter  sesdons  ot  the 
peace  for  the  oobq^,  riding,  division,  corporation,  or 
franohise,  where  snoh  pariah,  township,  or  place  lies ; 
and  the  jastioes  of  the  peaoe  there  aaaembled  are  hereby 
aathoriied  and  required  to  reoeire  sneh  appeal,  and  to 
hear  and  finally  determine  the  same,  Aa, 

The  Valuation  (BCetropolia)  Act  1869  (32  &  33 
Vict.  c.  67)  provides : 

Seot.  32.  Any  ratepayer,  .  .  .  who  ma^  feel 
aggrieved  by  aoy  decision  of  the  assessment  oommittee, 
on  an  objeotion  made  before  them  to  whioh  he  was  a 
party,  or  by  any  decision  of  special  sessions,  whetber  he 
was  a  par^  or  not,  may  aiqpeal  against  snoh  decision  to 
the  asasssment  aasslona,  Aa. 

Seot.  45.  The  TaloationliatfrntiMtiaM  bring  In  fores 
shall  be  deemed  to  have  been  dsly  made  .  .  .  and 
shall  for  all  or  any  of  the  purposes  in  this  seotion  men. 
tionsd  ba  ooaolosive  evidenoa  of  the  groes         and  of 
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iliezirtHUaivlaeof  tbssmaalliBnaiteaMiti  inoladfd 
tbanfD.Hid  o(  tiw  fact  that  *11  hwatUMMita  wgniwa 
to  ba  iniartod  tlwraiB  lum  been  bo  iuated,  Ao. 

JZyds  (BoZ/ovr  .Bnwtw,  E.G.  and  Boyle,  E.G. 
with  him)  for  the  appellaate.— The  first  question 
is  whether  the  appeUante  vne  entitled  to  appeal 
to  the  quarter  esBricns*  as  th^  had  objeotod  to 
the  asseesment  oommittae  only  as  to  tiw  amonnts 
of  the  assessnients  and  on  the  basis  of  an  altera- 
tion in  those  amoonts,  and  had  not  applied  to  the 
oommittee  for  a  division  of  the  rateable  Talnes,  so 
as  to  show  the  part  ai  the  property  which  was 
exempt.  The  appdlants  hare  a  right  of  appeal  to 
quarter  sessions  in  this  case.  In  deaJing  with  the 
metropolis  it  is  important  to  bear  in  mind  tho 
differenoe  between  an  appeal  aj^ainst  a  valoation 
list  and  an  appeal  against  a  rate.  In  the  metro* 
polis  an  appeal  on  the  ground  of  OTer-assessment 
18  not  against  the  rate,  bat  is  a^^ainst  the  valna- 
tion  list  before  it  comes  into  foroe ;  outside  the 
metropolis  Uie  appeal  may  be  a^iainsfc  each  fresh 
rate.  The  appeal  in  this  ease  is  broairht  under 
sect.  4  of  the  Poor  Belief  Act  1743  (17  Geo.  2, 
0.  38),  which  is  still  in  force  and  applies  to  the 
metrqpolia,  giving  a  right  of  appeal  from  the 
aseeeament  oommittee  to  the  next  genenl  or 
quarter  eeeaions  to  anr  person  aggrienHl  by  any 
rate  or  aeseasment  The  section  gives  an  appeal 
oa  almost  any  ctmoMTable  grouM.  The  next 
section  dealing-  with  appeals  is  sect  6  of  the 
Parochial  Assessments  Act  1836  (6  &  7  Will.  4,  o. 
9(i),  which  was  limited  to  appeals  on  questions  of 
value  only,  but  that  section  has  been  repealed  as 
to  the  mebwpolis.  Then  the  Union  Assessment 
Committee  Act  1862  (25  &  26  Yict.  c.  103)  created 
for  the  first  time  t^e  valuation  list,  and  any  person 
who  was  aggrieved  by  this  list  might  object  to  the 
assessment  oommittee  (sect.  18),  and  if  on  appeal 
against  a  rata,  the  rats  were  amended,  then  the 
valuation  list  was  to  be  altered  (sect  22. 
repealed  aa  to  the  metropolia).  Then  sect  1  of 
the  Union  Assessment  Oommittee  Act  1864  (27 
&  28  Tict.  c.  39)  made  it  a  condititm  precedent 
to  the  right  of  appeal  against  a  rate  made  in 
accordance  with  the  valaation  list,  that  notice 
(A  olq'ection  shonld  have  been  given  to  the 
assessment  oommittee,  and  that  the  person  should 
have  failed  to  obtain  relief  from  the  committee. 
If  that  section  applied  the  appellants  would  be 
out  of  court,  bat  it  was  repealed  as  regards  the 
metropolis  by  sect.  77  of  the  Valuation  (Metro- 
polis) Act  1869  (32  &  33  Vict  c.  &7\  which  in 
sect.  4^  made  the  valaation  list  conclusive 
evidence  in  certain  matters,  but  not  in  the 
matter  now  in  question.  It  made  the  valuation 
list  conclusive  evidence  of  tbe  gross  and  rateable 
values,  and  it  is  said  that  that  section  limits  the 
right  of  appeal  in  the  metn^Us,  and  that 
there  is  no  ajqpeal  to  quarter  sessitms  unless  the 
appellant  is  aggrieved  hy  the  dedaioa  of  tiie 
assessment  oommittee.  That  section  leaves  nn. 
touched  the  right  of  appeal  in  eveiything  except 
as  to  valoes  or  amounts ;  and  the  right  of  app«il 
to  quarter  sessions,  under  sect.  4  of  17  Geo.  2, 
c.  38,  is  preserved,  except  as  to  amoant.  If  this 
were  not  the  tme  view,  then  in  Reg.  v.  Inttitution 
of  Civil  EngineerM  (42  L.  T.  Rep.  145 ;  5  Q.  B. 
Div.  48),  in  1879,  after  the  Act  of  1869  came  into 
force,  the  wrong  thing  would  have  been  appealed 
against  and  tbe  wrong  court  would  have  been 
appealed  to.  In  8mUh  v.  Lamhetli  AntetBment 
Committee  (48  L.  T.  Rep.  .'>7 ;  10  Q.  B.  Div.  327), 


the  appdiaats  appealed  to  qnsfter  sesaons  under 
sect  4  of  17  Geo.  2,  c.  38,  against  a  rate,  en  tbe 
ground  that  th*y  wore  not  oocn[»er8 ;  if  they  had 
been  limited  to  tiie  right  ot  xppe^  onder  tlifr 
Act  of  1869  they  must  have  appealed  agmnsfc 
the  valnation  list,  and  have  gone,  not  to  quarter 
sessicmB,  but  to  the  fwsessment  oommittee.  So 
tiie  valuation  list  is  not  c<mclnmve  aa  to  an 
exemption  of  tbe  hereditament  by  statute:  {Art 
Union  of  London  v.  Oveneera  of  savoy,  71 L.  T. 
Rep.  40;  (1894)  2  Q.B.  609).  U  this  had  beui  an 
appeal  a^nst  the  valaation  list,  sect.  45  of  the 
Act  of  1869  wonld  have  applied,  bat  the  appea) 
here  is  against  the  rate,  and  that  section  has  no 
amiHcatioB:  (per  Lord  Esher,  K.R.  la  Gordo*  w. 
TFiUiarason,  67  L.  T.  Rep.  at  p.  217 ;  (1892j  2 
Q.  B.  at  p.  463).  With  regaid  to  the  second 
point,  it  is  expressly  provided  by  the  Londcm 
Government  Act  1899,  in  sect.  10,  and  in  tbe 
Bchemes  made  under  the  Act,  that  the  interests 
of  tiioae  whose  hereditaments  irere  before  whoUy 
or  partially  exempt  from  any  rate  should  lie 
protected.  [He  was  stopped  on  this  point]  He 
also  referred  to 

North'Eattem  Railway  Compsny  v.  Tort  ITRum, 
62  L,  T.  B«p.  201  ■;  (1900)  1  Q.  B.  733. 

MarakaU,  K.G.  {Courthope-Munroe  with  him) 
for  the  respondents.— Aa  to  tbe  first  p<Hnt,  tiw 
appellants  have  no  right  of  appeal  to  the  quarter 
sessions.  If  they  were  i^grieved  they  onriit  to 
have  gone  to  the  assessment  committee,  and  hare 
asked  the  assessment  committee  to  correct  the 
valuatitm  list  by  dividing  tbe  assessment  so  as  to 
show  the  portion  of  the  hereditaments  entitled 
to  the  exemption.  Sect.  45  of  the  Act  of  1869 
clearly  shows  that  the  valaation  list  is  conclonn 
for  theae  purposes,  and  there  is  no  appeal  unless 
tbe  appellants  can  show  that  they  are  aggrisred 
by  a  decision  of  the  assessment  committee  on  sa 
objection  made  by  them  to  the  valuation  liit. 
Tlwt  is  dearly  shown  bf  sect  32.  Here  no  ioeh 
objection  to  the  valuation  list  was  made,  and  as 
the  valaation  list  is,  by  sect.  45,  made  conclusive 
evidence  of  the  gross  and  rateable  values  ot  the 
hereditaments  included  therein,  the  appellsnts 
cannot  now,  for  the  purposes  of  this  appeiu,ettiie' 
contest  the  total  amoant  or  raise  the  qnestioa 
that  the  hereditaments  ought  to  have  beeo 
divided.  The  valuation  list  ought  to  show  the 
hereditaments  as  separated  into  the  psrts  in 
respect  of  which  the  exemption  was  claimed  and 
those  parts  as  to  which  no  exemption  was  claimed. 
Sect.  11  of  tbe  Act  of  1869  sets  oat  tiie  grounds 
on  which  persons  may  object  before  the  assMs- 
ment  committee,  and  they  may  appeal  if  they  com- 
plain of  unfairness  or  incorrectiuss  of  the  vslat- 
laoa,  or  ot  the  insertion  or  inooireotness  <rf  say 
matter  in  tbe  valnation  list,  and  so  on.  That 
section  gives  larger  powers  of  appeal  to  the 
assessment  committee  than  are  given  by  sect  19 
of  the  Union  Assessment  Gommittee  Act  1862, 
as  under  sect.  11  there  is  poirer  to  go  to  tbe 
assessment  committee  in  respect  of  the  "  inoorieet- 
nesB  of  any  matter  in  the  valaation  list."  What 
was  complained  of  by  the  appellants  was  ao 
incorrectness  of  a  matter  in  the  valuation  list 
They  complained  that  the  valuation  list  did  not 
give  tbem  the  exemption  which  they  said  tb^ 
were  entitled  to  in  respect  of  part  of  the  heredita- 
ments; and  they  ouf^ht  to  have  gcxie  to  tbe 
aasessmeot  committee  and  have  asked  them  to 
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separate  the  hereditamenta,  and  the  aawiuient 
eommittoe  would  liave  had  power  to  separate  the 
hereditaments  and  ocnreot  the  HtL  No  notioe  of 
objeetbm  was  given,  and  no  objection  wae  talran, 
i^Km  that  sronnd,  and  to  have  taken  the  objec- 
turn  at  all  VMf  mnst  hare  given  notice  sped^ing 
that  as  one  of  the  groonds  of  their  objection:  (per 
Bruoe,  J.  in  Beg.  t.  JuMlieeB  of  London  (1897)  1 
Q.  B.  at  p.  437).  Therefore  on  the  constrnction 
of  sects,  ll,  32,  and  45.  the  appellants  have  no 
right  of  anpeaL  With  regard  to  titie  seicond  pointy 
aeot.  19  (1)  of  the  London  Oovemment  Act  1899 
proTides  that  anj  scheme  under  the  Act  shonld 
provide  for  pladng  Woolwich  under  the  general 
Jaw  applying  to  the  metropolis  and  for  the  repeal 
of  the  m»Uafttion  thereto  of  the  provisions  of  the 
Fnblio  Health  Acts.  The  intention  clearly  was  to 
place  Woolwich  under  the  general  law  as  to  these 
matters  which  apply  in  the  metroptdi^  and  there 
is  no  SQoh  exemption  as  is  here  claimed  apidicable 
in  the  metropolis.  It  was  not  intencted  tnat  the 
exemptions  given  br  the  Pnblio  Health  Acta 
aboold  oontinne.  Toe  ezemptioas  referred  to  in 
sect.  10  (1)  are  exemptions  of  particular  heredita- 
ments, and  are  not  such  exemptions  as  were 
allowed  under  the  FuhUo  Health  Acts.  To  allow 
this  enmption  would  be  to  defeat  the  object  of 
tiie  Act,  which  was  to  place  Woolwich  nnder  the 
general  law  applicable  to  the  metropolis. 

Byde  in  xeply, 

Cw.  adv.  vuU. 

March  3. — Lord  Altbbstone,  O.J. — The  actual 
facts  of  this  case  are  somewhat  complicated,  and 
I  do  not  think  it  necessary  to  state  them  in  detail, 
as  they  mnst  be  gathered  from  the  special  case  in 
the  event  ot  its  being  necessary  to  otmsider  the 
facta  ci  this  case  as  bearing  upon  any  other  case. 
Pnor  to  the  passing  of  the  London  Qovenunent 
Aot  1899  the  district  of  Woolwich,  in  which  this 
property  of  the  dock  company  was  sitnate,  had 
been  sobject  to  the  Public  H^tii  Aot  1875,  and 
under  sect.  211  of  tJiat  Aot  there  was  an  exemp- 
tiim  that  land  covered  with. water  should  only 
pay  at  the  rate  of  one-fourth  in  respect  of  certain 
rates.  The  district  was  also  subjecc  at  that  time 
to  the  Valuation  (Metropolis)  Aot  1869,  and 
therefore  for  the  purposes  of  rating  prooedore. 
the  procednre  of  that  Valuation  (Metropolis)  Act 
had  to  be  followed.  By  the  London  Government 
Act  of  1899,  a  scheme  was  enacted  for  bringing 
Woolwich  into  the  general  law  applicable  to  the 
metropolis,  and  that  Act  did,  in  sect.  19,  sub-sect.  1, 
provide^  in  general  terms,  that  a  scheme  nnder 
the  Aot  should  provide  for  pladng  Woolwich 
under  the  genetral  law  applying  to  the  metro* 
politan  boroughs,  and  for  the  repeal  of  the  appli- 
oaitaum  thereto  <^  the  provisions  of  the  Public 
Health  Acts.  The  Act  also  contained  a  provi. 
sion  in  sect.  10,  sub-sect.  1,  that  a  scheme  under 
the  Act  should  provide  fcH*  all  the  expenses  of  a 
borough  councnl  being  paid  oat  of  the  general 
nt^  and  for  the  disoontinnanoe  of  a  separate 
sewers  rate  and  separate  lighting  rate— which 
were  rates  as  to  which,  under  certain  circumstances, 
there  wonld  be  this  lesser  liability—but  shonld 
make  provision  for  protecting  the  interests  of 
owners  and  occupiers  of  any  hereditament  which 
was  exempt  from  any  rate  or  linble  to  be  assessed 
thereto  at  a  less  amount  than  other  heredita- 
ments. Then  came  the  London  (Rating)  Scheme 
1901,  which  came  into  operation  on  the  9th 


March  1901*  and  wluoh  did  provide  for  a  par- 
tictdar  method  of  mwntaining  the  exemption ; 
but  it  is  not  nBcessazy  to  deeoribe  it.  It  is  stated 
in  sect.  2,  anb>aeot.  1  of  that  scheme,  and  it 
practically  maintained  the  one-fourth  exemption^ 
assuming  it  to  be  valid  and  binding  in  a  proper 
case,  by  a  particular  method  ol  levying  the  rate. 
The  putioular  valuation  list  on  which  the  present 
qnestion  arises  was  the  valuation  list  for  1900, 
The  respondents  sought  to  chatve  the  appellants 
with  an  assessment  for  the  full  amount  of  the 
rate,  and  they  justify  that  on  two  grounds : 
First,  they  say,  on  the  merits,  that  by  the  pro- 
visions of  the  Act  of  1899  it  was  intended  to  bring 
Woolwich  within  the  general  law  applying  to 
metropolitan  boroughs,  and  therefore,  inasmuch 
as  some  parts  at  any  rate  of  the  metropolitan 
boroughs  had  not  got  the  protecticm  of  the 
Public  Health  Aot  in  this  respect,  though  th^ 
had  certain  other  protection  under  certain  other 
Acts,  it  was  not  intended  that  this  enmptiott 
nnder  the  Fablio  Health  Aot  shonld  be  cootmned 
in  Wodlwioh.   We  are  all  clearly  ot  opinion  that 
that  ground  cannot  be  maintained.  Sect.  10,  snl^ 
sect.  1,  is  precise,  and  expressly  says  that  a  echemo 
"  shall  make  provision  for  protecting  the  interaata 
of  owners  and  occnpiers  of  any  hereditament 
wMch  is  exempt  from  any  rate  or  liable  to  be 
assessed  thereto  at  a  less  amount."   We  think  it 
was  clearly  intended  that,  althoi^h  generally 
Woolwich  and  other  ouUying  places  were  to  come 
within  the  metropolis,  the  scheme  should  continue 
that  exemption.   It  hjaa  continued  the  exemption, 
and,  if  so,  it  cannot  be  said  that  the  scheme  is  not 
valid  and  binding.   Therefore  the  objection  on 
the  merits  taken  by  counsel  for  the  respondents,, 
we  think,  does  not  prevaiL  The  more  tronble- 
some.and  difficult  contention  is  whdther  or  not  it 
vras  open  to  the  appallants  to  raise  the  point 
beoause  they  had  not  objected  before  the  aoseos 
ment  committee  and  obtained  from  them  & 
distribution  of  the  rateable  value,  which  in  the 
total  was  not  objected  to,  between  the  part  of  the 
hereditament  which  was  land,  and  which  was 
therefore  not  exempted  property,  and  the  part 
which  was  exempted  property.   The  assessment 
was  one  total  of  15,0002.  for  tne  dock,  with  tidal 
basin  and  quays,  and  although  the  total  amount 
was  agreed  to  after  discussion,  the  appellants  had 
not  a^ed  the  assessment  committee  to  divide  the 
assessment  between  so  much  of  the  hereditament 
as  was  land  covered  with  water  and  so  much  aa 
was  not.   We  are  also  of  opinion  that  this  objec- 
tion cannot  prevsdl,  aud  that  tbe  appellanta  are 
entitled  to  ruse  the  point.  The  orinnal  right  ot 
appeal  goes  back  to  the  Aot  ot  17  Geo.  2,  c.  38^ 
s.  4>.  There  iras  intermediate  legialatifni  as  to 
which  we  may  only  add  the  foot  that  it  does  not 
apply  to  the  metropolis— namely,  the  Parochial 
Assessment  Act  of  1836  and  the  Union  Assess- 
ment Committee  Acts  of  1862  and  1864.  Those 
Acts  do  not  apply  to  the  metropolis,  but  1  must 
not  be  taken  as  expressing  the  opinion  that  this 
kind  of  objection  ought  to  have  been  raised 
before  the  asBesBment  committee   even  under 
those  Acts.   I  do  not  express  any  opinion  upon 
that,  because  it  is  not  neoessaiy,  and  the  matter 
may  be  argued  before  us  in  some  other  case.  I 
should  doubt  whether  any  owner  of  a  mixed  here- 
ditament can  force  the  assessment  committee  to 
make  the  sab-diviaion.   There  are  certainly  cases 
in  which  he  could  not,  aufh  as  the  simple  and 
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ordiiuu^  cue  of  a  man  who  has  got  a  park  Trith  a 
lake  in  ifc.  It  is,  however,  onueoeuaiy  for  ns  to 
decide  whether  under  those  Acts  the  partj 
assessed  oonld  force  the  assessment  oommittoe  to 
main  a  snb-dinsion.  No  doabt  it  is  very  oon- 
veuient  that  there  should  be  a  snb^dirision, 
beoaose  it  poraibly  then  prondes  a  standard  which 
tb.9  parties  woald  acqaieaoe  in  as  to  how  these 
differential  rates  should  be  levied.  When  we 
come  to  the  metropolis  the  case  is  somewhat 
difEerent,  and  the  rixhts  and  liabilities  of  the 
owners  or  occapiera  of  properties  depmd  upon 
the  Yalnation  (Metropolis)  Act.  I  do  not  pause 
to  notice  the  procedure  under  that  Act,  which  is 
very  well  known— that  there  is  an  appeal  aj^inst 
the  valnation  list  instead  of  affainst  the  rate. 
Under  that  Ant  it  was  contended  by  counsel  for 
the  respondents  that  because  it  was  provided  by 
sect  45  that  the  valuation  list  should  be  conclu- 
sive evidence  of  the  gross  and  rateable  value  of 
the  several  hereditaments  included  therein,  there- 
fore the  appellants  were  not  entitled  for  the 
purpose  of  this  appeal  either  to  contest  the  total 
amiMuit  or  to  raise  the  point  that  the  assessment 
ooghi  to  have  been  sab-divided  so  as  to  enable 
thMa  to  raise  their  point  as  to  the  exemption.  It 
there  had  been  anything  in  the  Valuation 
(ICetropolis)  Act  which  th}wed  that  this  ques- 
tion was  intended  to  be  raised  at  that  stage,  there 
might  have  been  something  in  that  contention  for 
the  respondents ;  but  it  is,  in  my  opinion,  much 
too  late  to  contend  that  the  right  of  appeal  on 
other  grounds  than  those  mentioned  in  that 
section — sect.  45— has  been  taken  away.  There 
bive  been  many  cases  in  which  it  has  been  held 
that  upon  an  appea.1  against  the  rate  other 
questions  can  be  raised  than  those  determined  by 
ue  assessment  committee,  or  by  the  sessions  upon 
appeal  against  the  valuation  list,  as,  for  instance, 
non-ooonpaiion  or  invalidity  of  the  rate  in  other 
respeots,  and  I  see  no  reason  why  we  should  hold 
that  a  person  is  not  entitled  on  an  appeal  against 
the  rate  to  rsise  this  question  that  he  is  the 
oocnpier  of  property  in  respect  of  the  whole  or 
put  of  which  he  is  subject  only  to  a  differential 
rate.  Lol  &ct,  when  I  put  the  question  to  counsel 
for  the  respondents  he  did  not  dispute  that,  if 
the  whole  oi  the  property  was  land  covered  witii 
water,  and  the  person  had  been  rated  in  respect 
of  the  whole,  he  would  be  entitled  on  appeal 
against  the  rate  to  say  in  respect  of  that  rate  he 
was  only  liable  to  pay  one-fourth  of  the  rate.  I 
am  of  opinion  that  the  old  right  of  appeal  in 
respect  of  such  a  matter  still  remains,  and  that 
the  only  effect  of  the  Valuation  Act  on  the  vslua- 
tion  list  tor  this  pnrfKMe  is  that  the  total  valuation 
in  the  list  is  oonolnsive,  and  that  if  in  any  case 
there  has  been  a  snb-division  of  the  assessment^ 
and  ^ther  by  the  original  adjndioaticm  of  the 
assessment  committee  or  on  a  subsequent  i^peal 
the  amount  of  the  valuation  of  that  separated 
item  has  been  settled,  then  the  valuation  list 
would  be  conclusive  as  to  the  amonnt  of  such 
divided  part.  I  cannot  hold  that  there  was  any 
obli^tion  upon  the  appellants  to  get  this  sub- 
division made  at  the  stage  of  the  making  of  the 
valuation  list.  There  is  another  ground  which 
also  seems  to  ns  to  be  concluoive  in  favour  of  the 
appellants  in  this  case.  I  think  that  the  argu- 
ment for  the  appellants  was  well  founded,  that  at 
the  time  the  valuation  list  was  going  through  its 
initial  and  preparatory  stages,  Woolwich  really 


did  not  know  what  the  actual  position  would  he. 
Th»j  did  not  know  what  steps  would  be  taken,  or 
in  what  way  the  scheme  would  provide  for  the 
preservation  ot  their  exemptions,  and  I  think  that 
within  the  principle  of  Lord  Bowui's  judgment 
in  the  case  erf  Gordon  v.  WUlianuon  {ub%  $vp.) 
it  was  not  possible  to  contend  tiut  in  that  state 
of  things  Woolwich  were  bound  to  get  what  I  will 
call  a  hypothetical  division  in  view  of  what  might 
possibly  happen.  Speaking  for  myadf.  both  on 
the  special  grounds  of  tms  case  and  en  the 
general  view  of  the  construction  of  the  Valuation 
(MetropoUs)  Act,  I  am  of  opinion  that  this  was  no 
bar  to  Uie  appeal.  The  parties  agree  about  the 
figures.  It  IS  obvious  that  the  conclusion  we 
come  to  is  in  accordance  with  justice,  because  we 
do  not  think  it  was  intended  to  remove  the 
exemption  either  under  the  Act  or  the  schema 
aud  it  is  satisfactory  to  know  that  what  we 
think  is  the  true  state  of  the  law  can  be  carried 
out.  The  result  is  that  the  appeal  must  be 
allowed. 
DjLBLiNa,  J.— I  agree. 

Ghaknbll,  J. — I  entirely  agree  with  what  my 
Lord  has  said,  but  I  think  I  ought  to  say  thatmy 
view  of  the  matter  is  that  so  far  as  any  future 
hereditaments  are  concerned,  if,  for  instance,  s 
new  dock  were  made  in  Woolwich,  it  wu 
intended  to  apply  to  Woolwich  the  genml  law 
applicable  in  the  metropolis,  and  not  the  law 
applicable  outside  the  metropolis.  I  onderstand 
that  sect.  10,  sub-sect.  1,  by  providing  that  a  pro- 
vision should  be  made  for  protecting  the  interests 
of  owners  and  occupiers  of  any  hereditament 
which  is  exempt  from  any  rate,  and  the  provision 
that  in  fact  was  made  in  the  scheme  that  efEect 
should  be  given  to  any  exemption  from  any 
existing  rate  of  any  hereditament  to  which  the 
exemption  applies — that  is  the  exemption  from 
the  existing  rate — showed  that  it  was  intended  to 

Ereveut  the  particular  persons  in  Woolwich  who 
ad  at  the  time  got  hereditaments  of  that  chsr* 
acter,  from  being  rated  in  the  future  at  anf 
higher  rate.  That  is  the  reason  why  I  do  not 
think  that  our  present  dec^^on  is  in  ain*  way 
contradictory  to  the  expreas  enactment  that  Wool- 
wich should  be  put  under  the  general  law  applic- 
able to  the  metropoliB.  I  think  that  Woolwidi  is 
put  under  the  general  law  applicable  to  ths 
metropolis  in  r^ard  to  the  fntore ;  and  tii6» 
fore  if  anv  new  dock  were  made  it  would  nome 
under  the  later  law  applicable  to  the  metropolis 
and  not  under  the  earlier  law.  That  is  how  1 
understand  it,  and  it  is  on  that  ground,  as  it  seems 
to  me,  that  what  has  been  called  the  point  upon 
the  merits  is  perfectly  clear.  That  also  is  ti>e 
answer  to  the  ai^ument  for  the  respondents, 
which  otherwise  was  quite  a  logical  argnmoit,  that 
Woolwich  is  specially  dealt  with. 

Lord  Alvkestone,  C.J. — The  point  taken  by 
my  brother  Channell  as  to  future  hereditamenti 
had  not  occurred.to  me.  I  do  not  differ  from  him 
except  to  say  that  I  should  like  to  hear  that  par- 
ticular point  argued.  It  does  not,  however,  arise 
in  this  case. 

Appeal  allowed.   Judgment  for  ths  eg^^attt 
toith  eotti.   Leave  to  appeal. 
Solicitors  for  the  appellants,  Tmmtr,  Son,  and 
Foley. 

Solicitor  for  the  respondents,  JrOivr  B, 
Bryceion,  Town  Clerk,  Woolwich. 
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Friday,  March  7. 

(Before  Lord  Altervtonb,  C.J..  Dabliso  and 

Ohakhbll,  JJ.) 
UnriBTEB  AND  Go.  V.  Appbect  and  othebb.  (a) 
Praetiee — Co*t»— Appeal — Official  referee— Sefer- 
enee  of  lo^U  Mt^n— Discretion  of  referee  at  to 
eoeta — Right  to  appeal  as  to  cottt  without  leave 
—Jtidieatitre  Act  1873  (36  i  37  Vict.  e.  S% 
$.4B—0rtUr  XXXVI.,  r.  65  [h);  Order  LXV., 
r,  1. 

Where  by  an  order  of  the  court  the  whole  of  an 
oefton  it  referred  for  trial  to  an  oficial  referee 
Ufiik  power  to  direct  judgment  to  he  entered  and 
to  deal  with  the  whole  action,  and  the  ordtr 
givee  no  direction  at  to  cottt,  the  decition  of  the 
official  referee  as  to  eotie  within  hi*  ditcretion 
cannot  be  appealed  against  except  by  ki$  leave. 
Appeax.  m  to  costs  from  a  decision  of  an  official 
referee  in  an  action  for  damages  for  negligence. 

The  aotion  was,  by  order  of  the  court,  referred 
to  the  official  referee  for  trial,  with  all  the  powers 
of  certifying  and  amending  of  a  jadgeof  the  High 
Conrt,  and  with  power  to  direct  judgment  to 
entered,  and  otherwise  deal  with  the  whole 
acticni. 

The  official  referee  awarded  damages  to  the 
pl^tiffs,  and  he  ordered  jadgmant  to  be 
entered  for  them.  Cor  a  certain  snm.  and  be  gave 
thepluntifCa  their  costs  np  to  the  date  of  a 
certain  letter  written  after  aeUon  brought  by  the 
defendants  to  t^e  plaintifFs,  in  which  the  defen- 
dants offered  to  tne  plaintiffs  a  certain  sam  in 
satisfaction  of  their  caase  of  action.  He  directed 
that  from  and  after  the  date  of  that  letter  each 
party  shonld  paj  their  own  costs ;  and  he  did  not 
gire  any  leave  to  appeal  from  hia  order  as  to 
costs. 

The  plaintiffs  now  moved  by  way  of  appeal, 
and  asked  the  court  to  set  aside  so  much  of  the 
decision  of  the  official  referee  as  deprived  the 
pluntiff  a  of  their  oosts  after  the  date  of  the  letter, 
on  the  grounds  that  no  good  cause  was  shown  for 
depriving  the  pUuntiffs  of  their  costs,  and  that 
the  (^dal  referee  had  acted  on  a  vrmg  principle 
in  depriving  them  of  their  costs. 
Sect.  49  of  the  Judicature  Act  1873  provides : 
Ko  order  mads  by  ths  H'gh  Conrt  ot  Jottioe  or  any 
Jodp  Uwrsof,  by  the  ooasant  of  parties,  or  a«  to  coats 
only,  wbioh  by  law  are  left  to  the  ditoretion  of  the  oontt, 
■hall  bs  snbjsot  to  any  appeal,  esoept  by  leave  of  the 
oanrt  or  jodce  makiof  saSh  nder. 

Order  XXXYL,  r.  55  (&)  provides  : 

Wbsrs  the  whole  of  any  oaaie  or  matter  is  referred  to 
SQoffidal  refsresnaderaB  order  of  court,  he  may,  sabjfot 
to  say  diraotitais  in  tiis  order,  ezeroise  ths  asms  dii- 
netioB  as  to  ooita  as  tha  ooart  or  a  jad^  eonld  have 
narciaed. 

By  Order  LXV.,  r.  1,  the  costs  of  and  incident 
to  all  proceedings  in  the  Supreme  Conrt  shall  be 
ui  the  discretion  of  the  oourt  or  judge,  "  provided 
that  where  any  action,  cause,  matter,  or  issue  is 
tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause, 
matter,  or  issue  is  tried,  or  the  court  shall,  for 
good  cause,  otherwise  order." 

By  the  Arbitration  Act  1839  (52  &  53  Vict. 
Oj^),  a  15,  sub-B.  1,  in  all  cases  of  reference  to  an 
official  referee  under  an  order  of  the  court  or  a 
jngge,  the  official  referee  is  to  be  deemed  to  be  an 
(a)  BqiorM  tj  W.  W.  Oaa,  Eaq.,  Buriite:  at-Lkwi 


officer  of  the  oourt,  and  by  sub-  sect  2  "  the  report 
or  award  of  any  official  .  .  .  referee  .  .  . 
shall,  nnl^  set  aside  by  the  court  or  a  ja^ge,  be 
equivalent  to  the  verdict  of  a  jury." 

Mackaskie,  K.O.  {Bremner  with  him),  for  the 
defendants,  took  the  prAliminary  objection  that 
tbe  appeal  was  as  to  costs  only,  and  that,  as  the 
official  referee  had  not  given  leave  to  appeal, 
there  was,  under  the  above  section  and  orders,  no 
right  of  appeal  against  bis  decision  as  to  costs : 

Arbib  v.  Henr]/,  09  Law  Times,  233  ; 
Oarr  Bfotheri  v.  Ooughtrtv.  67  L  J.  371,  Q.  B  ;  . 
Adiington  v.  Canituham,  79  L.  T.  Bip.  232  i  (189^ 
2  Q.  B.  492; 

Bew  V.  Bev,  81  L.  T.  Rip.  231;  (1899)  2  Ch.  437. 

A.  T.  Lawrence,  K.C.  and  Mont<igue  Lush  for 
the  plaintiffs. — Theptaintiffs  have  a  right  of  appeal 
in  this  case.  The  offidal  leferee  has  proceeded 
upon  a  wrong  principle  in  dealing  with  the  costs, 
and  where  a  judge  in  dealing  with  tbe  costa 
proceeds  upon  a  wrong  principle  thm  is  alwaye 
an  appeal  as  to  the  costa.  B  r  sect.  15,  snb-ieet  2, 
of  the  Arbitration  Act  1839,  the  award  of  tbe 
official  referee  was  equivalent  to  the  verdict  of 
a  jury,  and  therefore  the  official  referee  was  in 
the  same  position  as  a  judge  trying  a  cause 
with  a  jury,  in  wbi^h  case,  under  Order  LXV., 
r.  1,  there  would  be  no  power  to  deprive  tbie 
successful  purty  of  cosu  except  for  good  cause. 
An  order  as  to  costs  made  by  a  judge  after  the 
verdict  of  a  jury  can  always  be  appealed  against 
on  the  ground  that  it  was  not  made  "for  good 
cause."  Here  the  plaintiffs  succeeded  in  the 
sction,  and  the  official  referee  had  no  good  cause 
for  depriving  them  of  their  costs.  The  preUminary- 
objection  ought  therefore  to  be  overru  fed. 

Lord  Altebstomb.  G.J.— I  entertain  no  doubt 
upon  this  question.  Where  oosts  have  been  given 
to  a  person  who  has  no  right  to  them,  then  there 
is  an  appeal ;  but  where  there  is  no  question  of 
right,  and  they  are  in  the  discretion  of  the  persona 
who  have  to  award  them,  then  there  is  no  appeal 
except  by  leave.  1  am  of  opinion  that  the 
preliminary  objection  to  this  motion  most  suooeed. 

Dablinq  and  Ghannkll,  JJ.  concurred. 
Prelitninaru  objection  upheld  and  moHon 
ditmissea.  ' 

Solicitors  for  the  plaintiffs,  Lewis  and  Newton^ 
Solicitors  for  the  defendants,  WiUiam  Sharp; 
and  MiKbreUf  Maton^  Godlee,  and  Quineey. 


(a)  BaportedbyJ.  Ahokbw  Siubas,  Esq.,  BMTiatar-at-I«w. 

Digitizefik^^GoOgle 


March  5  and  6. 

(Before  Lord  ALTSBaTONE,  C.J.,  DABLiira 
and  Chanhell,  JJ.) 

Beownb  (app.)  V.  Bbandt.  (iwp,).  (a) 
Innkeeper — Common  law  duty  to  receive  traveUert 

— Night — All  bedrooms  occupied — InnfuU. 
An  innkeeper  is  under  no  common  law  duty  to 
provide  shelter  and  accommodation  for  traveller$ 
wiehing  to  tpend  the  night  at  his  inn  when  eUt 
the  rooms  ordinarily  used  as  bedrooms  for  guests 
are  occupied. 

Appeal  from  the  decision  of  the  County  Court 
judge  of  Surrey. 

The  facts  of  the  case  as  they  appeared  upon 
the  judge's  note  of  the  evidence  and  from  the 
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defendants  anawan  to  intem^toriea  mm  am 

follows:— 

On  the  9th  April  1901  the  appellant  was 
ImTelling  on  a  motor-car  from  Cowley  to 
licmdon.  The  car  Inoke  down  in  the  ndghboor- 
faood  of  Horley. 

The  appellant  and  a  friend  who  was  travelling 
with  him  poshed  the  car  to  Horley,  where  they 
came  to  an  inn  called  the  Chequers,  of  which  the 
respondent  was  tiie  landlord.  They  arrived  there 
«lM>ut  two  o'fdook  in  the  morning. 
'  Having  ronsed  the  respondent,  the  appellant 
demandM  a  bed  or  beds  for  himself  and  his  friend, 
who  were  both  wet  throi^h. 

The  resptmdent  deoliiMd  to  admit  tliem  to  the 
Inn,  saying  that  the  home  was  foU. 

The  appwlant  then  asked  lot  some  r^whment, 
vfaen,  after  bchdo  demnr,  the  respondeDt  admitted 
him  and  his  friend  into  the  inn  and  provided  the 
T^reshment  required. 

The  appellant  aoiUn  asked  for  beds  or  a  bed, 
and  was '  again  Teniaed  on  the  groaad  that  the 
house  was  fulL 

The  respondent  then  said  that  as  the  bedrooms 
were  all  occupied  he  and  his  friend  woald  be 
ccmtent  to  remain  for  the  night  in  the  coffee-room 
or  in  a  sitting.room  which  was  unoccupied. 

This  the  respondent  refused  to  permit,  saying 
that  he  never  allowed  anyone  to  stay  up  ail  night 
in  the  coffee-room  or  sitting-rooms. 

The  apipellant  and  his  friend  then  left  the  inn, 
«nd,  faifing  to  find  shelter  elaewhere,  thejr  pro^ 
enred  a  brongbam  and  drove  back  to  OrawMj, 

The  appellant  sued  the  respondent  f <»r  damujes 
vostainea  b^  reaacm  of  the  respondent  hanng 
refnied  to  give  him  dudter  in  his  hm. 

At  the  heariiwbtfon  the  leaned  Ooan^Oonit 
judge  the  latter  fomid  as  laots  that  the  Onequers 
ma  on  the  night  of  the  9th  Ainril  frill  as  reguded 
proper  slee^g  aooommodaoon;  tiiat  there  was 
no  nnooonpied  bedroom;  Hat  ihen  were,  how- 
•erer,  at  least  two  other  rooms  available  for  the 
eheltw  and  acoommodatkm  of  the  appellant  and 
his  friend,  and  that  the  shelter  and  accommoda- 
tion were  refused. 

On  these  facts  he  held  that  the  Ohequers  was 
•on  that  night  full  when  the  appellant  demanded 
-shelter  and  accommodation,  and  thiit  the  respon- 
dent was  therefore  not  bound  to  give  shelter  and 
'  accommodation  to  the  appellant  on  that  night. 
He  g[ave  judgment  for  the  respondent,  but,  incase 
his  judgment  might  on  appeal  be  held  wrong, 
he  assessed  &»  appdlaat  s  damages  at  five 
guineas. 

Thornton  Lawet  for  the  appellant. — The  point 
here  is  whether  at  common  law  a  belated  trav^er 
is  entitled  to  shelter  in  an  inn  when  idl  the  bed- 
rooms, but  not  all  the  other  rooms  in  it,  are 
-occupied.  It  is  admitted  that  all  the  bedrooms 
in  the  Gheqaers  were  oocnpied  on  the  ni^ht  of 
the  9th  April.  I  submit,  however,  that  is  not 
flufficient.  The  innkeqwr  is  bound  to  give  a 
traveller  who  daims  it  any  ahelteraad  aooom- 
modaticm  he  can  give  him.  He  oan  only  refuse 
to  give  lum  sndi  shelter  and  acc<mimodBtion  on 
one  of  two  grounds — (1)  that  the  traveller  is  an 
improper  person,  or  (2)  that  the  inn  ia  full.  Here 
no  question  arisen  on  the  first  of  these  tcrounds,  and 
I  saomit  on  the  second  that  an  inn  is  not  full  <m 
a  idght  when  all  its  bedrooms  are  oocuined,  but 
other  rooms  are  unoccupied.    From  tiie  earliest 
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times  the  common  law  gave  an  action  against  an 
innkeeper  who  refused  shelter  when  Ms  honss 
was  not  full,  bat  it  cannot  be  sud  that  the 
literature  or  decisions  on  the  subject  yerj  clearly 
define  what  is  meant  by  the  house  bemg  foil 
Bat  it  is  to  be  noted  that  the  words  always  are 
that  the  "  house "  must  be  full,  not  that  the 
"bedtxwms"  must  be  fuU:  (EolL  Abr.  F.  3, 
pi.  1).   I  snboiit  that  a  house  is  not  foil  when 
several  of  its  rooms  are  empty,  and  that  a 
traveller,  if  be  chooses  to  put  np  witii  the  moon* 
venienoe,  is  entitled  to  claim  shuter  for  the 
in  a  sitting<room  just  as  much  as  in  a  bedroom. 
The  extent  of  the  innkeepw's  UatuUty  is  hud 
down  in  Hawkins'  Fleas  of  the  Grown  (at  p.  714) 
in  these  words :  **  It  seems  also  to  be  clear  that  if 
one  who  keeps  a  common  inn  refuse  either  to 
reorive  a  traveller  as  a  guest  into  his  house,  wto 
find  him  victuals  or  lodgii^f  upon  his  tmdning 
him  a  reasonable  price  for  the  same,  he  is  not 
only  liable  to  render  cUimages  for  the  injuiy  ia 
an  action  on  the  case  at  the  smt  of  thepart^ 
aggrieved,  but  may  also  be  indicted  and  fined  it 
the  suit  of  the  King.   Also  it  is  said  that  be  may 
be  compelled  by  the  constable  of  the  town  to 
receive  and  Mitertain  such  a  ^rson  as  his  goesl; 
and  that  it  is  no  way  material  whether  be  have 
any  sign  before  his  door  <»■  not,  if  he  make  it  Ui 
common  .bumnees  to  entertain  travellers."  Thii 
passage  is  chiefly  useful  as  showing  the  seriost 
way  in  whidi  the  common  law  reguded  and  titt 
strnmouB  way  in  which  it  enforced  th«  oMigstion. 
No  doubt  since  railways  were  introdnoed  tiia 
obligation  has  not  been  of  the  same  importenoa 
as  previously,  but  now  with  the  cyde  and  the 
motor-car  road  travelling  has  become  oosamos 
s^^ain,  snd  the  courts  should  protect  the  aodent 
njghts  of  the  traveller.   Here  the  appellant  fonod 
himself  denied  shelter  at  two  o'clock  on  a  rsinr 
night.    If  the  law  gave  him  a  right  to  bou 
soelter  as  the  ixm  could  afford,  it  was  a  gnn 
wrong  on  the  part  of  the  innkeeper  to  reftusit 
The  traveller  ia  entitled  at  least  as  modi  to 
shelter  at  night  as  to  shelter  during  the  day.  and 
it  does  not  matter  how  late  it  is  when  hi 
demands  it : 

Rem  V.  Ixmt,  7  C.  A;  P.  213 ; 
Ftll  y.  Knight,  8  M.    W.  269. 

The  lioeoung  laws  do  not  affect  the  point 

Englith  Harrt$(m,  K.C.  and  B.  Burleigh  Huir, 
for  the  respondent,  were  not  called  upon. 

Lord  Altebbtone,  G.J.  —  In  this  case  tfao 
appellant,  his  motor-car  having  broken  down, 
amved  at  the  respondent's  inn  ifter  midnight,  and 
was,  after  some  cUacuasion,  let  in  for  refreshment, 
but  was  not  allowed  to  remain.  He  thereapcn 
brought  an  action  in  the  County  Court  coatmi- 
ing  uiat  the  respondent  had  brokra  his  oomauMi 
law  duty  as  an  innkeeper  to  provide  accommodi- 
tion  for  travellers,  and  that  the  action  ooald  be 
maintained  if  the  respondent  had  a  room  of  an/ 
kind,  or  at  any  rate  a  coffee-room  or  sittii^-TOom, 
where  he  ooold  have  remaitMd  for  tiie  night  The 
County  Court  judge  found  that  the  respondews 
house  was  fiul  as  rM[arded  pn^er  slenii^ 
accommodation ;  that  there  was  no  emptf  mo- 
room ;  that  there  were  two  rooms  ava^hle  fw 
the  accommodation  of  the  appellant,  and  that  the 
accommodation  was  refused.  I  do  not  think  thst 
the  que^on  whether  the  appelant  demanded  to 
take  the  one  sitting-room  wMoh  was  enwty  was 
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anbmitted  to  the  Coanty  Court  jodge,  bnt  I  do 
not  wish  to  decide  this  case  npon  asij  narrow 
ffroond,  and  I  will  therefore  aasnme  in  xaToar  of 
toe  appellant  that  there  was  some  place  in  the 
hooM  where  pomblj  tiie  raBpondeot  might  have 
permitted  the  appeUant  to  stay  for  the  night.  I 
think  it  wonla  oe  atraining  the  osmmon  law 
liability  of  an  innkeeper  if  we  were  to  hold 
that  the  appellant  has  a  good  cause  of  acUon. 
The  true  view  of  the  oommon  law  rule,  in  mj 
«ninu>n.  is  that  an  innkeeper  may  not  pick  and 
4)hoose  his  gn^sts ;  be  must  give  accomoiodation 
to  pei^Ie  who  come  as  traTcUeis  to  his  inn  and 
are  in  a  pouti<ai  to  pay.  I  cannot  think  that  the 
aathorities  to  which  we  have  been  referred  mean 
that,  where  an  innkeeper  provides  a  certain 
number  of  bedrooms  and  eitting-rooms  for  the 
accommodation  of  guests,  he  is  nndar  a  l^al 
obligation  to  recuve  and  shelter  as  many  people 
as  the  rooms  will  hold  without  overcrowding.  I 
do  not  think  that  a  person  who  comes  to  an  inn 
at  night  has  a  1«^  right  to  demand  to  be  allowed 
to  pass  the  night  in  a  sitting-room ;  if  the  bed- 
rooms axe  all  fnll,  I  tlunk  the  laadkwd  ia  nnder 
no  legal  obligation  to  xeoeiTe  and  sheUer  him. 
He  must  act  xeaMmably  and  not  captiously  or 
mueasonaMy  refuse  to  receive  guests  when  he 
has  proper  accommodaticai  for  them.  Here  tiie 
County  Court  ju^jje  has  found  in  effect  that  the 
landlord  did  act  unreasonably.  For  theae 
reasons  I  am  of  opinitm  that  his  judgment  most 
be  affirmed. 

Oasliho,  J.— I  am  of  the  same  opinion.  No 
.  doubt  an  innkeeper  is  bound  to  provide  accom- 
modation for  travellers,  but  it  is  not  kia  absolute 
doty  to  do  BO  at  all  risks  and  at  all  costs.  He  is 
bound  to  provide  accommodation  only  so  long  aa 
his  hoose  is  not  full ;  when  it  is  full  he  has  no 
duty  in  that  respect.  The  question,  then,  is,  When 
is  an  inn  to  be  said  to  be  full  ?  I  do  not  think 
the  old  cases  can  help  one  very  mpch  oa  this  point, 
because  one  knew  t^t  i;i  olden  times  people  were 
in  the  haitat  of  sleming  vwy  many  in  one  room 
and  several  in  one  oecL  People  who  were  quite 
raknown  to  one  another  would  sleep  in  the  same 
KOMn,  as  is  done  in  common  lodging-houses  at  the 
present  time.  Therefore,  if  we  got  a  definition  of 
"full "  in  one  of  the  old  cases  of  the  fourteenth 
or  fifteenth  centuries,  I  slwuld  not  be  surprised 
to  find  that  what  was  called  "  full "  then  we  should 
now  call  "indecent  overcrowding."  It  is  the 
habit  now  of  people  to  occupy  separate  bed- 
rooms, and  it  seems  to  me  that,  naving  regard  to 
modem  habits,  "  full "  most  at  present  mean 
"  full "  in  the  sense  in  which  a  decently  oonduoted 
inn  would  be  considered  full — that  is,  the  house 
must  be  considered  full  when  all  the  bedrooms 
were  occupied*  it  what  tl^e  person  wanted  was  to 
pass  the  night.  There  might  have  been  some 
oifllcQlty  here  if  the  appelant  had  said:  <*I  will 
tske  yonr  dtting<ioom ;  I  do  not  want  to  go  to 
hed;  I  wish  to  sit  np  all  ni^t"  Bnt  that  diffi- 
ovlty  does  not  arise  <m  the  fiusta  of  the  case. 
The  County  Court  judge  has  come  to  the  con- 
elation  tiut  the  house  was  full,  having  regard  to 
modem  habits.  He  referred  to  the  Canterbury 
Tales  of  Chancer  and  the  state  of  inns  in  this 
countiT  when  the  pilnims  to  Canterbury  left  the 
Tabard  (Prologue  to  Canterbury  Tales,  w.  19-20). 
And  counsel  for  the  respondent  might  have  cited 
an  incident  in  Laurence  Sterne's  Sentimental 
Jonmey  to  show  that  a  room  was  not  considered 


then  as  fall  which  oertiunly  would  be  ccmridered 
too  full  at  tiie  present  day. 

OHANN.W.J.-I  agree,    ^pp^al  t«m<i«d. 

Solicitors  for  the  appellant,  Qeorga  TemU, 
Terrell,  and  Forbv. 

SolioitorB  for  the  respondent,  Cooper,  Tm-ner, 
askd  Evane,  for  Mor/ieon  and  Nightingale,  Beigate. 


Friday,  April  18. 
(Before  Lord  Alterstoni,  C.J.,  Dabling  and 

Channell,  JJ.) 
Edwabds  v.  Cobpo&ation  of  Livebfool.  (a) 
Writ  of  certiorari  —  Removal  of  action  from 
inferior  etmrt — Common  law  right— 'Liv«rpo<A 
Court  of  Pa*sager-6  Vid. «.  Hi.,  u.  2, 3—^6  57 
Vict.  «.  37,  $.  5. 
At  common  law  a  writ  of  certiorari  isauee  tu  of 
right  to  remove  an  action  from  an  inferior  court 
to  the  High  Court.    The  Act  b  Vvst.  c  Hi.,  s.  2, 
and  the  Liverpool  Court  of  Pat$age  Act  1893, 
8.  &,  do  not  take  away  tkit  right,  but  the  former 
Act  merely  impotee  on  iU  ewrotse  the  ooMilton 
that  reeogniumeee  ehaU  he  given  mtlsss  Ou 
judge  diapentee  with  them.   The  applieaUonfor 
iAe  writ  u  tn  time,  within  teet.  3  of  ike  former 
Act,  if  it  he  m<ide  within  one  month  %\e 
deUeery  of  the  etaUment  of  elatm. 
Tru  was  an  appeal  by  the  plaintiff  from  an 
order  made     BucknilL,  J.  in  cnambers  granting 
to  tbe  defendants  a  writ  of  eertiorari  to  remove 
the  action  from  the  Livet^Mwl  Court  of  Passage 
to  the  King's  Bench  Division. 

The  action  was  brought  to  recover  501.  damages 
for  personal  injuries  alleged  to  have  been  sas< 
tained  by  the  plaintiff  by  reason  (rf  the  negli< 
gence  of  the  defendants'  servants  in  causing  part 
of  the  footway  by  the  Geoi^'s  Dock,  Liverpool, 
to  be  in  a  dangerous  condition,  and  permitting 
the  defendants*  tramway  s^em  to  constitute  a 
public  danger,  and  in  driving  a  oertain  tramcar 
in  a  n^ligent  manner. 

The  writ  was  issued  on  the  18th  Nov.  1901, 
and  1^  statement  of  claim  was  delivered  on  the 
lOtii  Feb.  1902. 

On  the  8th  Uanh  1902  the  defendants  applied 
to  Master  Lord  Dnnlx^iie  for  a  writ  <rf  oertiorort 
to  remove  the  action  into  the  King's  Bench 
Division. 

The  master  refused  the  writ,  and,  on  an  appeal 
by  the  defendants  to  Buoknill,  J.  at  chambu-s  on 
the  14th  March,  the  judge,  on  the  ground  that  he 
had  no  discretion  in  the  matter,  ordered  the  writ 
to  issue,  the  plaintiff  at^reeing  that  recognisances 
on  the  put  of  the  defendants  should  be  dispensed 
with. 

The  writ  was  issued  on  the  17th  March,  and  on 
the  19th  March  the  writ  and  return  were  lodged 
in  the  eenteal  office. 

The  plaintiff  appealed  from  the  order  of  Buok- 
nill, J.  to  tbs  Divisional  Court. 

The  Act  5  Tlot.  c.  lii.,  a  local  Act  declared 
public,  and  entitted  "An  Act  to  restrict  the 
vexatious  removal  of  certain  actions  from  the 
Borough  Court  of  Liverpool,"  enacted  by  sect.  2, 
as  follows : 

And  be  it  enaoted,  that  no  uobsb  d^widiiiK  ia  the 
said  boEongh  ooart,  in  whtoh  ths  debt  or  damages 

(4)  tUported  b/  J.  A:idsbw  Stuhin,  En-,  BArrlatsr-At-LKir, 
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•ought  to  ba  reoor«r«d  diall  not  exoMd  tttf  poonda, 
ihftU  bt  removed  hy  any  defendant,  before  JndgmeBt 
tber^  into  aa;  SaperioT  Coort  exoept  in  pdmaoce  of 
a  jadge'i  order  as  hereinafter  mentioned,  onleie  the 
defendant,  with  two  snffioient  inretiee,  miah  u  the  uid 
borooffh  ooort  ehall  allow,  ihall  fint  be  bonnd  to  the 
pUinliE  ia  the  oaue  hj  reeogniianoe,  to  be  aofcnow- 
ledged  in  the  laid  boron^  oout,  in  a  laiBeient  nun,  f<« 
the  p^ment  of  the  debt  or  damacee  and  ooeti  in  eate 
jndgment  ehall  paea  againit  Hie  defendant  in  the  Saperior 
Cout,  or  in  oaee  tfae  oaaee  shall  be  brooght  back  by 
procedendo  in  the  borongh  ooort ;  Prorided  always  that 
any  jodge  of  any  of  tfae  Saperior  Conrti  of  oommon  law 
at  Weetminiter  may,  in  tfae  eieroiee  of  hii  dieoietion, 
oeder  a  writ  of  eertiorari  to  iana  to  lemore  any  euoh 
eaoee  depending  in  the  laid  borongh  ooort  into  any 
Soperior  Cout  of  oMnmon  law,  witboat  aooh  xeoog- 
nieaaoe  ae  aforesaid,  and  tbat  eaoh  oauie  may  be  xoaored 
into  sooh  Saperior  Cout  aeeordiagly. 

Sect  3  of  tho  Hkme  Act  is  as  follows : 

And  be  it  enaoted,  that  no  oaue  depending  in  the 
said  boroagh  ooort  shall  be  removed  before  jadgment 
therein  into  any  Bnperioor  Coort,  nnleae  the  writ  for 
renuning  smh  oaoee  shall  haTe  been  lodged  with  the 
ptvpn  offloer  of  the  said  borongh  ooort  within  one 
oalendar  month  next  after  the  delivery  of  the  deolaia- 
tion  or  the  filing  and  giring  notioe  thereof,  nog  onlees 
sooh  writ  shall  hare  been  lodged  with  sodh  officer  before 
BBoh  aotion  shall  have  been  entered  far  trial,  aooording 
to  the  praotioe     the  said  borongh  oonrt. 

The  Xiiverpool  Gonrt  of  Paasai^e  Act  1893 
(56  &.  57  Yiot.  o.  37)  enacts  bj  sect.  5  : 

It  efaall  be  lawful  for  the  High  Coort  or  a  judge  thereof 
to  order  the  removal  into  the  High  Conrt  by  writ  of 
certiorari  or  othnwiie  of  any  aoti(ai  or  matter  oom< 
OMOoed  in  tiu  Coort  of  Vaaaage  If  the  High  Cout  or  a 
fadge  tiwretrf  shall  deem  it  dcidrable  that  tiie  action 
or  iMitter  ^all  be  tried  in  tiie  High  Court,  and  upon 
sooh  terms  as  to  payment  of  eoste,  giving  eeonrity,  or 
othsrwise  as  the  High  Coort;  or  a  judge  thereof  shall 
tbfaik  fit  to  iaipoae. 

fi*.  Solomon  Bimmoru  for  the  appellant.— The 
order  of  Bucknill,  J.  was  wrong.  The  common 
law  right  to  a  writ  of  certiorari  to  remove  an 
ftotioii  from  the  Gonrt  of  Passage  has  been  pro- 
gressively onrtailed  by  a  series  of  sbatntes.  It 
has  been  taken  away  in  actions  in  wliioh  the 
claim  does  not  exceed  501.  by  5  Yiot.  c  lii.,  s.  2,  and 
in  all  actions  by  56  A  57  Vict.  c.  37,  s.  5,  except 
in  cases  where  the  judge  deems  it  desirable  that 
the  action  shall  be  tried  in  the  Hi^h  Gonrt  If 
the  latter  section  is  merely  an  enabling  section,  it 
has  no  ntiUty.  Moreover,  the  respondents  are 
oat  of  time,  as  sect.  3  of  l^e  former  Act  says  that 
the  writ  most  be  lodged  with  the  officer  of  the 
boroi^h  conrt  within  one  month  of  the  delivery 
of  the  deolaxation.  That  is  now  impossible.  If 
the  grant  oi  Uie  writ  is  a  matter  of  discretion,  I 
submit  that  this  is  sot  a  ease  in  vhioh  tiie  dis- 
czeiiou  ahoald  be  ezerdsed. 

A.  J.  .^sAfon  for  therenKmdente. — At  common 
law  eeriiorari  lies  as  of  right  to  remove  the  action 
from  any  inferior  oonrt  in  England,  and  that 
rig^t  can  only  be  taken  away  by  express  words  in 
a  atatnte : 

Cherry  v.SndeoN,  M  L.  T.  B^.  763. 
To  take  away  the  right,  a  section  is  required  such 
as  tlLe  Borongh  and  Local  Gourt  of  Becord  Act 
(35  &  36  Yiot.  0.  86),  s.  12  of  the  schedule,  or  the 
Ooonty  Gonrta  Act  1888  (51  &  52  Yict  c.  43), 
as.  124  8ndl26.  There  are  no  such  words  in  the 
Oonrt  of  Passage  Acts.  The  writ  issues  as  of 
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rif;ht  with  mreties*  or  with  the  leave  of  the  jii^ 
without  soreties.    Saraties  have  bean  w^ved  m 
this  ease. 
Bimmona  in  nplf. 

Lord  ALTSUBTOm,  G.  J.— We  do  not  sne  oar 
war  to  interfere  with  the  decision  ^Bnoknill.  J. 
I  think  myself  he  was  right.  I  think  it  is  cisir 
from  Tidd's  Praotioe,  and  from  the  swisi  of 
Acts  of  Parliament,  thsd;  there  was  a  oommcm  law 
right  to  remove  these  actions  from  inferior  oourtt, 
and  no  doubt  the  limitations  which  have  been 
settled  one  at  a  time  have  led  to  some  of  the 
amending  statutes.  They  proceeded  by  stefw.  I 
have  looked  at  two  or  tuee  of  them,  and  tbem 
does  not  seem  to  have  been  any  discretion  gireD, 
in  those  I  have  seen,  for  the  conrt  to  deal  with 
the  cases  below  the  limits  which  were  pat  Thej 
also  impose  restrictions  as  to  the  api^cation 
being  made  before  tfae  first  step  of  the  trial,  and 
before  the  plea.  I  think  that  all  those  profprn- 
sive  interferences  or  limitations  point  to  the 
existence  of  a  right  which  was  \mag  ont 
down.  That  being  eo,  I  think  we  mast  take  it 
that  before  the  Act  5  Yict  c.  UL  there  mi 
a  right  to  remove,  exoept  in  the  oases  lAm 
the  earlier  statutes  limited  it  Tbss  Um 
reason  for  the  Act  (5  Yict.  o.  lii.)  seems  to  ms 
to  be  reasonably  plain.  It  deals  with  actioDB 
of  a  much  larger  class  than  the  preriotu 
Act  which  had  only  gone  up  to  151.  It  dealt 
with  cases  of  501.  It  says  that,  as  a  ocmditioii  to 
the  exercise  of  the  right  in  tboee  cases,  there  shall 
be  reo<^i8ance8  given,  with  power  in  the  jodge 
to  dispense  with  the  recognisances.  Then  oaine 
the  Act  of  1893,  and,  without  saying  it  did  not 
affect  certain  other  matters  which  are  ponblj 
covered  by  the  previous  Act  it  seems  to  me  to  be 
going  too  far  to  say  that  the  language  ia  euiEciaBt 
to  take  away  the  right  that  prenonsly  existed.  1 
must  say  that  the  ai^ument  as  to  l^islatioB 
in  r^^d  to  Gonnty  Gonrts  and  the  boroo^b  ud 
local  coarts  of  record  point  to  the  reoc^nitun,  m 
various  circamatanoea,  of  the  ezistanos  U  this 
right.  I  therefore  think  that  the  oidv 
Buckmll,  J.  ia  right  As  r^ards  the  month,  1 
think  that  that  ia  not  a  anfficmit  ground  to  inter- 
fere, having  regard  to  the  fact  tlukt  the  ^)plieft- 
tion  before  the  master  was  within  the  time,  «nd 
the  order  made  by  Backnill,  J.  was  the  order  that 
tfae  master  ought  to  have  made.  It  is,  after  all,  a 
technical  matter  in  this  particular  action,  and  I 
do  not  think  we  ought  in  any  event  to  gire  efEect 
to  that  contention,  in  order  to  reverse  the  order 
of  Bucknill,  J.  I  think  therefore  the  appall 
shonld  be  dismissed. 

Dablxbo,  J. — I  am  of  the  same  opinKm- 

Chahbill,  J.— I  am  of  the  same  c^inioa. 
Appeal  ditniuad.  Leave  to  appeal  nfued. 

Solioitori  for  the  appellant,  Milner  and  BiA- 
ford,  for  Edward  Lhyd,  Liverpool. 

Solidtora  for  the  respondents,  F.  Feim  sad  Ce.» 
for  jPieJmen,  Liverpool. 
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ItOiictal  Committee  of    drifts  Council. 

April  15  and  May  14. 
(Pment:  Tbe  Bight  Hons.  Lords  UACNAaHTBV, 
Datit,  BoBiBTsoir,  and  Lihdlxt,  and  Sir 

FoBD  North.) 

COMMISStOMEBB  OF  TaXATIOS  V.  TBUBTIIS  OP 

St.  Mask's  Gubx.  (a) 

OS  APPEAL  I-BOIC  THB  BUPBBHK  COUBT  OF 
NEW  BOUTH  WALB8. 

Law  of  New  South  WaUa—Land  and  Income  Tax 
Aiteumeni  Act  1885,  a.  11,  tub.M.  (v.)—Land9 
med  in  eonmeetion  with  eharitable  jiurpoiSJ — 
Exemption. 

Glebe  lands  teen  in  part  let  on  building  leaeea,  and 
&«  remainder  were  waste  lands,  not  physieaUy 
MCNjned  or  used  for  any  purposes.  The  rents 
received  for  the  portions  let  mre  applied  Ity  the 
respondents,  as  trustees,  for  charitaole  pvrposes 
connected  with  a  church, 

ibU  (reveraing  tA«  judgment  of  the  eourt  below), 
Biai  ike  loMs  were  not  "oeeupied  or  used 
ea^Msmtly  jtor  or  m  eommeetion  with  .  .  . 
nkUe  dMntoUe  jntrpoMt,"  or  a  church,  within 
ne  neaitjii^  ^«8el.  11,  tmh-eeti.  (v.)  of  the  Lamd 
aei  Jaemw  Tax  Asengmemi  AU  1895  eo  oe 
f»(f  MBsmpf/rom  load  iem. 

'Sva  WIS  an  appeal  from  tbn  decision  of  tbe 
Sopxeme  Conrt  Asmw  South  Wales  (Darlej,  0.  J., 
Orci  and  Ooben,  JJ.)>  npon  a  apeoial  ease  stated 
Vf  tbe  Oonit  Beriew,  imder  sect  45  of  the 
land  and  Income  Tax  Assessment  Act  of  1895. 
^  qoeation  raised  \ij  the  speoial  ease  was 
vIuQier  oertain  glebe  lands  bj  Crown  grant 
nBtfld  in  the  respondents  for  parochial  church 
pmposea  in  connection  with  the  Ohnroh  of  Eng- 
ttnd,  were  in  the  ciroomstanoes  stated  exemptw 
from  aaseeament  for  land  tax.  The  Supreme 
Court  decided  that  tiie  glebe  lands  were  exempted. 

The  decision  of  the  question  inrolred  tbe  oon- 
■tniction  of  part  of  sect  11  of  the  Land  and 
ueome  Tax  Asaesama&t  Act  of  1695,  which  so 
nrss  is  material,  ia  aa  foUowa  (Fart  11.  Land 

Saot  11.  Tbs  lands  and  <daMM  U  lands  bsrsiiiaftu 
VMiStd  an  exsmptsd  from  ■sssnmsnt  for  taxation 
ndtt  this  Aot — yis.  i  (t.)  Iiaads  ooonpied  or  nisd 
■xdmiTalj  or  in  ooniwotloa  with  pablio  ponndi, 
P>Uhihoipltala  whstbar  mpportsd  wbol^  or  p«tl7  by 
gafa  from  tbe  Consolidated  Bsrenns  Fond  or  not, 
*Uih  SM  not  a  sovtrse  o(  pn^t  or  gain  to  Uw  asm  or 
mm  thsrsof,  bmeroloatbutitatlons,  pabHs  Aaritable 
VDipuMi,  eborebes,  obapdi  for  jmbUo  wonhlp,  TttlTcr- 
litiw,  sffiliaisd  ooUaga,  tba  BjAnef  Graounar  Sobool, 
wwihsnlus'  institutes  and  sobocds  of  arts,  sad  lands  on 
*^iHb  u«  ezeotsd  poblio  narkste,  townhalli,  or  mnni- 
gWaoaaail  ohambsre  or  any  laadi  tbe  property  of 

in  any  eonndl  or  moaielpaUtif,  pabUs  Mpital, 
vtimllj  or  afflliatsd  ooUega. 

The  facts  wen  as  follows  :— 
By  Crown  grant  dated  the  3rd  Jane  1857,  tbe 
<><j|eefc  of  wh^h  as  stated  therein,  was  to  promote 
iw^cnt  and  education  in  New  South  Wales, 
eertein  lands  were  rested  in  trustees  nominated 
iq>pointed  under  and  bj  virtue  of  the  Act  8 
4,  No.  5,  and  at  the  date  of  tiie  assessment 
peranafter  mentioned  the  said  lands  were  vested 
P  the  respcmdenta  as  the  successors  of  the 

(«>  Eieflnid  by  a  E.  Haldbs,  Baq.,  BftnlaMr«l-Law. 
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original  trustees.  Tbe  said  lands  were  so  vested 
boUi  in  the  original  trustees  and  in  the  respon- 
dents, their  successors  "  upon  the  trusts  for  the 

Sipropriation  thovof  as  tbe  glebe  annexed  to 
6  (dftaroh  ol  tbe  United  Chnrdi  of  England," 
at  Qreenoaka,  Darling  Point,  and  known  aa  St. 
Sfark's,  fmr  the  pniposes  set  oat  in  the  aaid  Grown 
grant,  in  oonfOTmity  with  the  Tttoviaiona  of  the 
eaid  Aot  and  of  tiie  Act  7  WiU.  4.  No.  3,  as  far 
aa  the  same  might  apply  to  the  trusts  of  the  said 
grant,  and  for  no  other  purpoees  whateoem. 

At  the  date  of  the  assessment  hereinafter  men- 
tioned, a  portion  of  the  lands  had  been  demised 
by  the  respondents  on  building  leases,  at  a  rent 
payable  to  tlw  reepondenta,  and  the  lessees  there- 
under had  erected  private  dwellinga  on  such 
demiaed  premiaea ;  another  portion  lud  been  also 
demised  by  the  respondents  on  building  leaaes,  at 
a  rent  payable  to  tne  resptrndents,  but  the  build* 
ing  lessees  had  not  built  thereon  and  did  not 
o^erwiee  occupy  tlie  same ;  the  residue  of  the 
lands  were  waate  lands  which  were  not  phyaicaUy 
occupied  or  used  for  any  purpose.  The  aemisea 
refened  to  bad  been  nude  under  atatatory 
powers  heMnafter  aet  out,  and  t^  rents  p^wbie 
thereundar  had  been  paid  to  tiie  respondentB,  and 
applied  \fj  them  to  the  purposes  of  the  tmsta 
contained  in  tbe  Crown  grant. 

The  lands  were  assrased  for  land  tax  by  the 
appellanta;  the  respondents  appealed  to  the  Court. 
<a.  Review,  and  otmtended  upon  the  &ots  above 
stated  that  the  whole  of  the  lands  were  lands 
occupied  or  used  exclusively  for  or  in  connection 
with  public  charitable  purposes,  and  as  such  were- 
exempt  from  assessment  under  sect.  11,  sub- 
sect,  (v.)  of  the  Land  and  Income  Tax  Assessment 
Act  of  1895.  The  judge  of  tbe  Court  of  Review 
(Murray,  J.),  after  nearing  the  partiea,  dismissed 
the  appeal,  bat  stated  a  spedal  case  hownbefore. 
refrared  ta 

The  fcdlowing  were  the  questions  proposed  in 
the  speoial  ease :  (1)  Was  1  right  in  holmng  that 
only  such  lands  as  were  dirftotly  or  physically 
oocapied  or  naed  fin*  or  in  connection  with  » 
public  charitable  purpoee  were  exempt  from 
asaoesment  under  the  said  sub-sectionP  or  (2) 
were  the  demise  of  the  said  lands  and  the  leoeipt 
and  application  of  the  rents  thereof  by  tiie  appel- 
lants (the  present  respondents)  as  aforesaid,  an 
occupation  or  exclusive  user  of  the  said  lands,  or 
any  of  them,  for  a  public  charitable  pui^pose 
within  the  meaning  of  the  said  sub-section  P 
(3)  Waa  the  possession  of  the  sud  waste  lands  as 
aforesaid  an  ooonpation  or  exclusive  user  of  the 
said  waste  lands  for  or  in  oonnecticHi  with  pablio 
charitable  purposes,  i^hin  the  "*^"*"g  of  tiie 
said  sub-section  P 

The  demises  hereinbefore  referred  to  were 
granted  pursnant  to  the  powers  contained  in  tiie 
Act  8  WilL  4h  Na  6,  s.  21. 

The  Acta  of  7  WilL  4,  No.  3,  and  8  Will.  4^ 
No.  5,  were  repealed  by  the  Act  61  Yict,  No.  16. 
By  sect.  2  of  m  laat.menti<med  Act  it  was.  how- 
ever, provided  in  effect  that  all  lands  held  by 
trustees  upon  trust  for  any  parochial  church  pur- 
pose in  connection  with  uie  Church  of  England 
in  an^  diocese  should  be  h^d  subject  to  the 
provisions  of  any  ordinance  in  force  for  the  time 
being  in  the  diocese  freed  and  discharged  from 
the  provinons  of  the  trust  deed  and  of  the  said 
Acts,  but  not  diverted  from  the  purpoaee  to 
which  the  said  lands  were  respectively  devoted. 
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At  the  tilme  of  tiie  aBemnent  in  qneatloii  there 
was  in  force  in  the  dioaeae  an  ordmanoe,  knomt 
aa  thn  S^dniqr  Ohnroh  Ordinance  1B91,  contain- 
ing prDnri<ni8  not  materially  differing  from  those 
oontained  in  sect  21  of  the  Aot  S  WOL  ^  Na  5. 

The  special  cam  came  on  for  hearing  on  the 
24th  Oct.  1900.  The  Supreme  Oonrt  decided  all 
tiie  qneaUons  in  favour  of  the  present  respon- 
dents.  All  the  learaed  jndffes  conoarrad  in  hold- 
ing that  the  said  g^Iebe  lanas  were  exempt  from 
assessment  for  land  tax,  because  ther  were  used 
oxolusivelj  for  or  in  connection  with  im  ohnroh. 

The  Oommissioners  of  Taxation  a^ealed  ^m 
tbededsion. 

Atqwiih,  K.G.  and  Vaughan  Hawokina  appeared 
for  the  appellants. 

Cohen,  K.C.  and  T.  T.  Paine  for  the  respon- 
•dents. 

In  the  course  ot  the  argument  the  case  oi  Moran 
T,  Conttnianonen  of  Taxation  (19  N.  S.  W.  L.  Bep. 
189)  was  referred  to. 

A$quith,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  14.  —  Their  Lcwdships'  judgment  was 

delivered  by 

Lord  DA.TET. — This  is  an  apmal  from  the  deci- 
sion oC  the  Supreme  Goort  of  JN'ew  South  Wales, 
imon  a  special  case  stated  by  the  Court  of 
lEeview,  under  sect.  45  of  the  Land  and  Income 
Tax  Assessment  Act  of  1895.  The  question  in 
aubstance  raised  by  the  special  esse  was  whether 
certain  glebe  lands  by  Crown  grant  vested  in 
the  respondents  for  parochial  ohuroh  purposes  in 
connection  with  the  Ohuroh  of  Eoghrad,  were  in 
the  dronmstauoes  stated  in  tiie  special  case 
exempted  from  assessment  for  land  tax.  The 
Supreme  Oonrt  demded  that  the  glebe  lands  were 
exempted  and  the  commissioQerB  have  appealed. 
The  decision  of  the  question  depends  on  the  oon- 
ttrnotion  of  sect.  11,  sob-sect,  (v.),  of  the  Land 
and  Income  Tax  Assessment  Aot  1895.  which 
is  as  follows :  [His  Lordship  read  the  section 
set  out  above.]  Are  the  lands  in  question 
~"  occupied  or  used  exclusively  for  or  in  connec- 
tion "  with  public  charitable  purposes  cr  a  church  P 
The  lan6»  (in  area  about  forty  acres)  were  vested 
in  trustees  appointed  nuder  an  Act  of  8  WiU.  4, 
No.  5,  by  Crown  grant  of  the  3rd  June  1857. 
The  object  of  the  grant  was  therein  stated  to 
be  to  promote  religion  and  education  in  New 
^uth  Wales,  and  the  trusts  were  declared  to  be 
""for  the  appropriation  thereof  as  the  glebe 
annexed  to  tbe  Church  of  Eogluid^*  at  Green- 
oaks,  Darling  Point,  and  knovn  aa  St.  Mark's,  in 
conformity  with  the  provisions  of  the  said  Act 
and  of  another  Act  of  7  Will.  4,  No.  3,  so  far  as 
applicable.  By  sect.  21  of  the  Act  8  Will.  4, 
Ko.  5,  trustees  were  empowered  with  certain 
oonsents  to  demise  glebe  lands  for  terms  of  years 
and  apply  the  rents  and  profits  (1)  in  paying  an 
annual  sum  of  150Z.  a  year  to  the  officiating 
minister  of  the  church  as  an  allowance  for  the 
glebe ;  (2)  in  building  or  enlarging  the  church  to 
which  the  glebe  is  annexed,  or  a  residence  for  tbe 
olerf^yman;  (3)  in  or  towards  buildiug|or  enlarg- 
ing a  church  in  another  place  in  tbe  same  township 
or  district,  and  paying  a  stipend  to  tbe  officiating 
miaister;  (4)  with  the  consent  of  the  bishop  in 
or  towards  the  building  of  other  churches  and 


zendenoee  for  dergjrman  and  endoiring  tiia 
mating  minister  thereof.  Porsuant  to  this  power 
the  glebe  lands  of  St  Mark's  hare  been  mh- 
divided  into  blooki  for  sale  or  to  let  on  bml^i^ 
leases.  Some  of  the  blocks  have  been  demised  hj 
the  respuidents  on  building  leases  and  the  lessees 
have  erected  private  dwellings  thereon.  Others 
of  the  blocks  have  been  demised  on  building 
leases  but  have  not  yet  been  built  on,  and  the 
balance  of  the  lands  are  waste  lands,  and  are  not 
(to  use  the  Ismguage  of  the  special  case)  "  physi- 
cally occupied  or  used  for  any  purpose."  On 
these  facts  the  Supreme  Court  has  held  that  the 
luids  are  "  used  in  connection  with  "  the  chant 
able  purposes  of  the  Grown  grant.  It  cannot  be 
denied  tnat  the  words  in  themselves  and  witiiont 
a  context  are  capable  of  that  oonstmctiatt.  ^ 
on  reading  the  whole  of  the  sect.  11,  sub-sect  (r.) 
of  tbe  taung  Act  their  Lordships  think  that  dw 
words  point  rather  ta  the  use  and  oocnpatioo  ot 
the  land  itaelf,  and  do  not  primd  facie  apply  to 
the  use  or  purpose  to  which  the  rents  and  pmis 
derived  from  tbe  land  may  be  applied.  A  prints 
dwelling-house  is  used  and  occupied  by  the  owner 
or  lessee  of  it  aa  a  residence  for  himself  and  hit 
family,  and  it  would  in  the  (^»iniou  of  thdr  Lord- 
ships be  a  forced  oonstmotion  to  say  that  it  wu 
used  by  the  lessors  for  their  own  porpoeec, 
because  they  apply  the  rent  which  thej  nmn 
in  a  particnlar  way.  If  it  be  said  that  the  Und 
is  used  by  the  trustees  though  not  by  the  leesees 
for  the  onaritable  purpose  the  answer  would  seem 
to  be  that  tbe  land  i's.  strictly  speaking,  not  ub^ 
by  the  trustees  at  all.  They  have  parted  irift 
the  use  and  occupation  of  it  during  the  term  of 
the  lease.  It  is  the  money  derived  from  the  isnb 
and  pn^ta  which  they  use,  and  not  the  iBai 
Lookmg  at  the  context,  it  is  to  be  obsemd  tl»t 
lands  lued  "  for  or  in  connecticm  with "  pabue 
faospitala,  univw^tiea,  and  affiliated  coll^M  m 
in  the  first  instance  exempted,  and  later  in  the 
section  as  a  separate  exemption  **  lands  the  jiro- 
perty  of  or  vested  in  "  any  public  hospital,  nmi^- 
sity,  or  affiliated  coUe^  are  also  exemptso- 
According  to  any  admissible  use  of  language  the 
lattsr  exemption  must  be  intended  to  cover  some- 
thing not  included  in  and  different  from  that 
comprised  in  the  first  exempl^n.  Bat  there  u 
no  similar  exemption  of  land  the  property  of  « 
vested  in  churches  or  charitable  trustees  genertllj- 
The  words  "  for  or  in  connection  with  "  (saj) « 
hospital  or  a  church  are  probably  intended  to 
include  not  only  the  actual  site  of  the  hofliatw 
or  church,  but  also  other  buildings  or  land  oeoa- 
pied  in  connection  with  the  principal  boilduigi 
as,  for  example,  land  used  tor  a  residence  for  the 
h»d  or  minister,  or  a  room  for  chnrch  mesting* 
or  other  similar  purpoaes.  In  short,  their  Iiord- 
ships,  while  admil^ng  that  the  words  are  nw 
free  from  ambiguity,  think  that  the^  afaould  m 
construed  strictly.  If  it  had  been  mtended  to 
include  all  lands  which  are  vested  in  or  held  as 
endowment  only  of  churches,  grammar  schoou, 
and  the  like  they  cannot  thiuk  that  the  LegiBia- 
ture  would  not  have  found  apt  words  to 
its  meaning.  Aa  to  the  lands  which  are 
the  special  case  finds  that  they  are  not  occupied 
or  used  for  any  purpose.  They  are  not  thflr^i*i 
on  the  construction  which  their  Lordships  haw 
given  to  the  words  of  the  section, 
exemption.  Their  Lordships  will  theretote 
humbly  advise  His  Majesty  that  the  ordw  of  tu 
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Si^reme  Court  tlunild  be  rerersed,  and  qveatkm  1 
in  th«  specnal  oaae  should  be  amwered  in  the 
ai&rniatiTe  and  qneaUona  2  and  3  in  the  negative, 
and  tba:fc  the  preeent  reBpondenta  abonld  pay  tiie 
eomkM  of  the  hearisf;  in  toe  Supreme  Court.  The 
appellant*  will  pajr  the  ooBtt  of  thia  appeal, 
vegard  b^tg  had  to  tiie  ternia  on  vhioh  apeoial 
leave  to  appeal  waa  given. 

ScdMnton :  for  the  appeOaata,  Liglii  and  OaU 
hraitk;  for  the  revpondenta,  Paiiutf  Blyihj  and 
Huxtable. 


April  16, 17,  and  May  14 
(Preeent :  The  Bight  H<»u.  Lords  UACHAOBmi, 
Datet.  BoBiKTBOV,  and  Liudlbt,  and  Sir 

FOKD  NOBTB.) 

SpoBBin  ustn  AVOTHSB  «.  La  Clochi.  (a) 

OV  APPBAL  PBOM  THB  BOTAL  COUBT  OF  THK 
ISLAKD  OP  JBB8ET. 

Fire  nuwnmee — Arbitration  dau$e — E»gU$h  eon- 
tract — Law  ofJer$ey. 

A  policy  of  ifUHFonce  again$t  fire  upon  property 
in  Jersey,  tssued  by  an  Engli$h  office,  in  the 
JBnylieh  language,  but  executed  in  Jertey,  vhm 
mooe  tubject  io  a  condition  that  no  action  thouJd 
be  brouglU  for  any  monty  payaUe  wider  the 
policy  until  ike  IvMliiy  oiul  ike  amoimi  had 
been  seMsd  by  mrbHraiion  ;  and  U  was  further 
provided  that  tho  wbmienon  to  arfrtlniiors 
should  be  euhjeet  to  thejprovitiont  of  the  ^rbif ro- 
iion  Act  IBSH,  and  might  bo  made  a  rule  of  the 
High  Court  of  Juettee. 

Held  [revereing  the  judgmmU  of  the  court  ^loio), 
that  tho  eontr€tet  was  governed  by  the  late  of 
BngUmdt  and  not  fry  the  law  tif  Jeney. 

This  was  an  appeal  against  two  jndgments  of  the 
Saperior  Nnmber  the  Bo;al  Court  of  Jersey, 
deUvered  respeotivelj  on  the  3rd  Dec.  1900  and 
the  5th  Dec.  1900,  affirming  two  interlocatoiy 
judgments  of  the  Inferior  Number  of  the  Royal 
Goart  giren  on  the  6th  and  16th  Nor.  1899 
reepectirely,  and  a  final  jadgment  of  the  Inferior 
Nomber  given  on  the  6th  Nov.  1900. 

The  appellants  were  agents  in  Jersey  of  the 
Snn  Fire  Office,  which  was  a  corporation  uarrying 
on  the  basiness  of  fire  insnrance. 

On  the  4th  Jan.  1897  the  respondent  effected  in 
the  island  of  Jersey  with  the  cjppellants  as  such 
t^ents  a  policy  of  assurance  agaiust  fire  on  certain 
postage  stamps  for  the  snm  of  lOOOI.  at  the  annual 
premium  of  22.  Ss.  The  poli<7  was  signed  by  both 
appellanta. 

The  respondent  dxdj  paid  the  preminm  and  the 
policy  was,  on  the  date  of  the  fire  hereinafter 
mentiooed,  a  valid  and  subsisting  policy. 

On  the  17th  Dec.  1898  the  stamps  were 
destroyed  by  fire  at  the  house  of  the  respondent 
in  Jcrdey,  and  the  reapondent  without  delay  gave 
notice  of  bis  loss  to  the  appellants  and  claimed  the 
snm  of  lOOOI.  The  Sun  Fire  Office  delayed  to 
satisfy  the  respondent's  claim  from  Dec.  1898 
until  May  1899.  On  the  17th  Hay  1899  the 
respondent,  acting  under  clause  12  of  the  policy, 
appointed  one  Peter  Philip  Guiton,  of  Jersey,  to 
be  arbitrator,  and  notified  the  Sun  Fire  Office  of 
such  appointment.  The  Sun  Fire  Office  there- 
npon  appointed  one  Arthur  Thwaitea,  of  London, 
to  be  the  second  arbitrator  under  the  said  clause, 

(a>  Bapomd  by  C.  E.  BAtDti.  (•q.,  B«rMter«t-Ltw. 
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and  required  the  arbi^tors  to  appoint  an  nmiore. 
Arthur  Thwutea  submitted  to  Peter  Philin 
Gniton  the  names  <A  three  English  haniatm,  aU 
practising  in  London,  to  which  namea  Feter 
Philip  Onit<«  objected,  and  required  Arthur 
Thwaitos  to  agree  to  the  app<nntment  as  ampire 
of  BOnn  local  man,  bnt  Arthur  Thwaitea  refiued 
to  i^ree  to  snoh  an  appointment.  No  nmpira 
was  ever  appointed  by  the  arbitrators. 

On  the  30th  Sept.  1899  the  respondent  insti- 
tuted proceedings  against  the  appeUanta  in  the 
Royal  Court  of  the  Island  of  Jersey  to  recover 
(inter'  alia)  the  snm  of  lOOOI.  upon  the  policy. 
The  appellants  appeared  and  (reserving  all  other 
defences  of  law  and  of  fact)  admitted  that  the 
Royal  Court  had  jurisdiction  over  the  whole 
matter  but  objected  that  the  respondent  had 
no  right  to  proceed  with  his  suit  until  a  prelimi. 
nary  condition-  had  been  fulfilled  that  is  to  say 
until  the  amount  (if  any)  due  under  the  policy  had 
been  fixed  by  arbitrators  or  umpire  pursuant  to 
clause  12  of  the  policy. 

On  the  9th  Oct.  1899  the  Royal  Court  npon 
hearing  the  objection  of  the  appellants  ord«ed 
that  the  arbittatOTs  should  be  summoned  to 
appear  before  the  Royal  Court. 

On  the  6th  Novi  1899  the  arbitrators  appeared 
before  the  Royal  Court  and  Arthur  Tnwutea 
denied  the  jurisdiction  of  the  Royal  Court,  and 
refused  to  acknowledge  its  competence  to  inter- 
fere with  him  as  arbitrator  appointed  by  the 
appellants.  The  Royal  Court  thereupon  ordered 
tbe  sppellants  to  appoint  in  place  of  Arthur 
Thwaites  another  arbitrator  who  should  in  his 
capacity  of  arbitrator  recognise  the  jurisdiction  of 
the  Royal  Court  and  that  in  default  of  so  doing, 
the  appellants  should  plead  to  the  action.  Leavor 
was  given  to  the  appellants  to  appeal  to  tho- 
Superior  Number  of  the  Royal  Court  enjiin  de 
cause.  The  appellants  deoliaed  to  appoint  another 
arbitrator  in  place  of  Arthur  ThwaiteSi  and  on 
the  16th  Nov.  1899  Peter  Philip  Guiton  and 
Arthur  Thwaites  were  dismissed  from  the  suit 
and  tbe  parties  were  sent  before  the  Greffier,. 
before  whom  evidence  by  botii  parties  was. 
received. 

On  the  Cth  Nov.  1900  the  Inferior  Number  of' 
the  Boyal  Court  by  a  final  judgment  condemned 
the  sppellants  to  pay  to  the  respondent  the  suuh 
of  1(^1.,  and  on  tbe  4th  Dec  1900  the  Appeal 
Court  of  tbe  Royal  Court  confirmed  tbe  two- 
interlocutory  judgments  aforesaid  and  also  tbft 
final  judgment. 

Cohen,  K.C.  and  Wood  HiU  appeared  for  the 
appellants,  and  ai^ed  that  there  was  no  right  of 
action  npon  the  policy  unless  and  until  the 
liability  of  the  company  in  respect  of  the  claim 
had  been  determinea  by  arbitration  in  accordance 
with  the  twelfth  condition  of  the  policy ;  and  that 
tbe  cooapany  were  always  ready  and  willing  to 
comply  with  the  condition,  and  tbe  respondent 
was  not.   They  referred  to 

Caledonian  Ineuratiee  Company  v.  Qilmeur,  (1893) 
A.  C.  85  i 

Hamlyn  and  Co.  v.  Talitker  DiatiUery  Company, 

71  L.  T.  Bep.  1  ;  (1894)  A.  C.  208 ; 
Bcott  T.  Avery,  5  U.  L.  C.  811  ; 
Mackay  v.  Didc,  6  App.  Css.  251. 

R,  Starry  Deane,  for  the  respondent,  contended 
that  the  condition  was  illegal  by  the  law  of 
Jersey  as  tending  to  oust  the  jurisdiction  of  the 
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ooartv  and  went  beyond  the  decintm  in  Seott  v. 
Avery,  The  appellants  were  not  ready  and  willing 
to  do  all  that  was  neoeesary  for  the  proper 
oondaot  ot  the  arbitration.  By  the  law  of  Jersey 
the  appellants  are  personally  liable,  and  tlw 
actum  is  agunst  them.  The  oondaot  of  Thwaites 
amoonted  to  misoondoot,  and  justified  the  ooort 
in  removing  him.  He  referred  to 

EWctt  r.  Royal  Xxehangt  AMturtme*  Cvmpany,  16 
L.  1.  B^i.  399  ;  L.  Bep.  2  Ezoh.  287  ( 

aVatner  v.  PkiBmix  Fin  Auvramt  Oemfmy,  65 
L.  T.  Sap.  825  ; 

Xoat  and  Wut  Indit  Doet  Cimpattt  t.  XWlt  and 
JlondoU,  68  L.  T.  B«p.  158 ;  12  App.  Cm.  738. 

No  reply  was  called  for. 

At  the  oDnclasiou  of  the  arguments  their  Lord< 
•Mps  took  time  to  consider  their  jodgment. 

Jfoy  14.  —  Their  Lordships'  jndgmoBt  was 
deliTcs«d  hj 

Lord  LiNDLET. — The  question  raised  by  this 
appeal  is  whether  the  Boyal  Court  of  Jersey  has 
fpven  due  effect  to  an  arbitration  clause  contained 
in  a  policy  of  assurance  against  loes  by  fire.  The 
polior  in  question  is  dated  the  4th  Jan.  1897.  It 
u  afire  polifiy  for  lOOOZ.  issued  by  the  Son  Fire 
Office  in  fimnir  of  a  Jersey  gentlenuuL  named 
La  Gloohe  on  a  ooUeetion  of  foreign  stamps.  The 
policy  is  in  the  English  language,  but  It  was 
ozeouted  in  Jersey  by  the  agents  of  the  company. 

the  terms  of  the  policy  the  company  agrees 
with  tiw  assured  subject  to  theomditions  indorsed 
to  ^y  what  may  become  due  in  .case  of  loss  oat 
of  its  oapital  stock  anl  funds.  The  witnessing 
part  runs  thus ; 

la  witaest  whemof  I  for  and  on  belwlf  of  the  said 
oompao;  have  hsreonto  set  my  hand  and  ae«l  thia  4th 
day  of  Janouy  1897.  Signed  SpcaaiBB  and  Ls 
Cbokibe,  agent  to  the  Snn  Fin  Offloe.  Signed  ud 
sealed  at  Jereey,  where  no  stsmpe  are  in  aae,  ia  tbe 
pteeenoe  of  Spnrtier,  Jeney, 

and  then  there  was  a  seal. 

The  oonditions  indorsed  are  fourteen  in  namber. 
They  are  in  tiie  English  langnage.  The  twelfth 
conoition,  which  is  tbe  mtly  material  on^  is  as 
follows: 

IS.  If  any  difference  aliall  at  any  tine  ulss  batmen 
the  oompaoy  or  the  iasBzed  or  any  daimsnt  ender  this 
polioy  as  to  ttie  liability  or  the  amosnt  or  sxtsnt  of  the 
UabiUty  d  the  eompany  in  rsepeot  of  say  elahn  for  lou 
or  danags  by  flte  or  as  to  any  qaastioo,  aiattw,  or 
thing,  ooDoerniug  or  arising  oat  of  any  elida  for  loss 
or  damage  under  this  p<Jioy,  every  sooh  differenoe  as 
and  when  the  same  arieee,  shall  be  nferred  to  the  arbi- 
tration of  some  i»erK>n  to  be  appointed  in  writing  by 
both  partiei,  or  two  indifferent  penoni,  ooe  to  be 
ivpointed  in  writing  by  tbe  party  oU^iag  and  tbeother 
by  the  eompany,  witUn  one  oalspdar  monUi  alter  ei^r 
party  has  been  required  so  to  do  the  otiier  par^,  and 
in  ease  of  dlaagreement  between  the  arbitrators  then 
to  tlie  deoiaioa  of  an  nmpiie,  who  ehall  hare  been 
appointed  in  writing  by  the  arbitrators  before  entering 
oo  the  leferenoe,  and  aball  sit  with  the  atbittaton, 
and  preside  at  tlieir  meetings  dnriog  the  reference, 
nnleea  tbe  erbitraton  sliall  otheririse  agree  in  writing, 
and  the  death  of  any  of  the  parties  sliall  net  revoke  ot 
affect  the  aotbority  or  powers  of  any  arUte'ativ  or 
umpire,  and  each  par^  ehall  bear  or  pay  Us  own  oosts 
at  the  reference  and  a  nxiiety  of  the  coats  of  the  award, 
and  in  all  other  reepecte  the  aabmiasion  to  arbitrators 
shall  be  enbjeot  to  the  prOTisioDs  of  tbe  Arbitration  Act 
1889,  or  any  etatatory  modifloation  thereof,  and  may 
be  Bade  a  role  of  Her  Majesty's  High  Ooort  of  JnstioB 
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in  any  dlrialMi,  npon  the  applioatian  of  either  ai  tU 
parties.  And  it  is  hereby  expressly  dedsced  to  te  a 
eooditioD  praosdant  to  tbs  liability  of  ths  ooapHria 
zespeot  9t  any  etatm  ttnd*r  this  poUsy  thst  ths  eUn 
shall  if  not  admitted,  be  referred  to  and  detmsined  bj 
aooh  arbitcativ,  arbitrates,  or  oairiM  ai  sfiMMeid,  sod 
the  olaimant  shall  have  no  tight  ot  aetioa  ageinkt  tb« 
company  ezoept  for  tiie  amount  of  tbe  claim  if  admittid, 
or  the  amount,  if  any,  awardad  by  the  anrd  of  not 
arbitrator,  arbitratore,  or  umpire. 

The  first  question  which  arises  is  whether  this  ia 
to  be  r^iarded  as  an  English  ocmtraot  or  as  a 
Jersey  oontraot.   Their  Lordships  are  of  opmin 
that  altiiough  this  policy  was  made  in  Jenej  and 
au^  money  payable  under  it  would  hafs  to  be 
paid  to  the  aasiired  in  Jersey  the  notnre  of  tbe 
transaction,  tiie  language  in  which  the  pdicjti 
expressed,  and  the  terms  of  the  ^freement  and 
of  tlie  conditions  all  show  that  the  cootnot 
between  the  parties  is  an  English  oontraot,  ud 
that  wherever  sued  upon  its  interpretation  ud 
effect  ought  as  a  matter  of  law  to  be  gowsad  ht 
Euglidi  and  not  by  JerMy  law.  The  intend  « 
the  parties  ia  too  plun  to  be  miatekan;  theoofr 
tract  to  pay  out  m  the  fimda  oC  the  coapiiiyii 
of  itedf  very  aignifioant;  and  the  refetwoe  to 
the  Engliah  Arkntntitm  Acts  shows  that  tb« 
arbitration  proceedings  were  to  be  oratdooted 
according  to  English  law  and  no  other.  That 
the  intention  of  tne  parties  to  a  oontraot  is  tbe 
true  criterion  by  which  to  determine  by  vhat  lav 
it  is  to  be  governed  is  too  dear  for  oontrovan?: 
(see  Hamlyn  and  Co.  v.  Taliakw  DutUUrf  Cm- 
^any,  71  L.  T.  Bep.  1 ;  (1894)  A.  G.  m),  and  tbe 
latraiUott  here  ia  unmistakable.    It  doee  not 
follow  that  the  agents  who  signed  the  poli^  ii 
Jersey  were  not  liable  to  be  sued  in  Jnsey  iipoa 
it ;  as  their  prin<»pal8  were  in  this  oountiy.  Bat 
whatever  would  be  a  defence  by  the  taw  ol  Eng. 
land  for  the  oompauy  on  the  merits  to  u  adioii 
agtuttst  the  oompany  <m.  the  policy  woald  be  a 
defence  for  ths  agents  if  aoea  in  JersCT  for  the 
nonpayment  of  monoiy  payable  nndw  ue  policj 
by  the  company.    It  follows  from  these  obaem- 
tions  that  no  action  could  be  sustuned  in  Jereej 
any  more  than  in  this  country  for  any  iiioiw7 
payable  under  the  policy  unless  and  antil  tbe 
amount  so  payable  had  been  settled  by  artntn- 
tlon  pursuant  to  the  12th  conditicm :  (aM  8a>^ 
T.  AoBry,  5  H.  L.  G.  811 ;  and  CaUdonian  !*■ 
turamee  Company  v.  Qilmowr  (1893)  A  C 
The  contract  is  one  on  which  no  cause  dL 
could  accrue  until  the  amount  to  be  paid  bad 
been  determined  by  arbitration,  and  by  artntra- 
tion  as  provided  by  the  contract  Ur. 
contended  that  the  arbitration  clause  was  innlid 
by  the  law  of  Jersey  because  not  only  the  amoi^ 
payable,  but  also  the  liability  to  par  «m  to  be 
decided  by  arbitrati<m ;  aod  that  tnis  vu  JHI 
illegal  attempt  to  oust  the  juiiaffielaon 
court,  and  went  farther  than  Seott  v.  ^Mry.  Bn 
if  a  oontraot  is  so  framed  aa  to  give  no  cbdisoI 
action  onlees  a  oertain  condition  is  performed  oo 
question  arises  as  to  ousting  the  jarisdiotica  of 
any  oonit.   It  was  by  not  observing  the  differ^ioe 
between  no  cause  of  action  and  a  defence  wbioh 
assnmes  a  cause  of  action,  but  is  baaed  ontb* 
incompetence  of  a  particular  court  to  enfone  it 
that  the  Oourt  of  Erohequer  went  wrong  in  Bct^ 
V.  Avery.    The  oversight  was  pointed  0°^ 
corrected  in  the  Exchequer  Chamber  (8  Ex.  487), 
and,  again  in  the  Honse  of  Lords.   Mauls^  J-  P"* 
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tbe  m&tter  in  the  traa  lifplit  in  the  Ezoheqaer 
chamber;  he 'there  Mid:  ''There  is  no  decision 
whioh  prermts  two  persons  from  agreeing  that  a 
mm  M  moaey  shall  Va  payable  on  a  oantingew^ ; 
bnt  they  oaanot  lemlly  i^raethat  whrai  it  u  iwr- 
abla  no  aotim  sbaU  be  maint^ned  for  it (8  Ex. 
499).  Mr.  Dmuis  cited  no  anthoti^  to  show  that 
by  the  law  of  Jersa^  soch  a  oonditicm  as  tiiat 
which  has  to  be  considered  in  this  case  is  invalid, 
and  oonld  be  rejected  eren  in  a  oontraot  goremed 
hj  the  law  Jerser.  Judging  from  the  decision 
in  the  case  of  BrnttJum  t.  Voitin  (July  6. 1892), 
it  would  seem  that  the  law  as  laid  down  in  BcoU 
Avery  ^rerails  in  Jersey.  Bat  in  those  oases 
tbe  question  of  liability  was  not  left  to  tiie  arld- 
trator.  However,  eren  if  the  law  of  Jersey  had 
been  shown  to  be  what  Mr.  Deans  contended  it  was, 
the  answer  to  faia  argument  wonld  still  be  that  this 
policy  is  govenied  by  the  law  of  this  country,  and 
not  by  the  law  of  Jersey;  and  that  the  distinction 
he  drew  between  arbitrations  in  which  liabiU^ 
SSI  left  to  arUfcrators,  and  those  in  vhicn 
tfae  aanoaut  payable  only  is  so  left  is  immaterial 
irhsze  an  awara  settUng  the  amoont  is  a  condition 
precedent  to  the  right  to  payment  d  anytiaing. 
uTfae  foreffoing  obeerntions  really  dispose  of  this 
appeaL  Wliat  happened  was  aa  follows :  lu  Bee 
1898  a  fire  occarnd  in  the  boose  of  tbe  assured, 
and  his  collection  of  stamps  was  daoiaged  or 
^•troyed.  He  gave  notice  of  his  loss  and 
elaim^  lOOOI.  He  appointed  a  Jersey  gentleman 
(Ghiit<»i)  his  arbitrator.  The  Son  Fire  Office 
appointed  an  English  genUeman  (Thwaites)  their 
arbitrator.  The  srbitrators  oonld  not  agree  upon 
an  umpire.  Thwaiteswanted  an  English  oarrister, 
Oniton  wanted  some  genUeman  resident  in  Jersey 
which  wonld  save  expense.  Neither  can  be  blamed 
for  not  giving  way  to  the  other.  No  application 
wae  made  uncwr  the  English  Acts  to  the  courts  of 
this  country  to  appoint  an  umpire.  Tbe  Gom- 
■pmnj  oonld  not  proceed  adTSrsely  to  the  assured, 
who  was  beyond  the  jurisdietiai  of  the  English 
oonrts,  and  the  aaaored  preferred  to  apply  to  the 
ooart  in  Josey.  Failure  to  agree  upon  an 
umpire  brought  the  arbitration  proceedings  to  a 
deadlock.  On  the  30th  Sept  1899  the  assured 
bronght  an  action  in  the  Royal  Court  in  Jersey 
on  tm  poliej  against  tfae  agents,  who  siraed  ib, 
-and  he  claimed  lOOOL  The  defendants  relied  on 
the  12th  condition  and  the  absence  of  any  awud 
aa  a  defence  to  the  acticm.  On  the  9th  Oct  1889 
the  Boral  Court  ordered  that  the  arbitrators 
ebonid  be  summcmed  to  appear.  On  the  6th  Nov. 
-they  did  appear.  Thwaites  appeared  by  counsel 
and  objected  to  the  jarisdiotion  of  the  court  over 
'bim.  The  court  then  ordered  the  defendants  to 
appoint  another  arbitrator  in  his  place.  The 
defendants  declined  to  do  this,  and  the  arbitrators 
were  then  di»missed  from  the  action,  which  was 
remised  to  the  Greffier  to  aasess  the  amount 
payable  to  the  plaintiff.  On  the  6th  Not.  1900 
•the  plaintiff  reonvered  judgment  for  10002.,  and 
on  the  4th  Dec.  1900  the  Appeal  Court  oonfirmed 
-the  prece^g  orders  and  jnagment.  The  preeent 
appeal  is  from  this  judgment  of  the  Appeal  Court 
and  from  the  wdera  and  judgment  uiereby  con- 
firmed. On  the  merits  of  the  case  th^r  Lord- 
-ships  do  not  thiok  it  necessary  to  add  to  what 
has  already  been  laid.  No  rensons  are  given  for 
-tiw  judgment  appealed  from,  and  their  lordships 
cannot  make  any  obaervatiims  upon  them.  The 
jods^uMit  appears  to  them  emmeous  in  prind^^ 
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The  order  of  the  6th  Nov.  1899  raqoiring  the 
defendants  to  ap^int  another  arbitrator  in  the 
place  of  Hr.  Thwaites  appears  to  their  Lordships 
to  be  erroneous  for  two  reasons,  viz.,  because 
ICr.  Thwaites  had  done  nothii^  to  justify  his 
removal,  and  (2)  becaose*  if  ha  had,  tu  court  In 
Jerasy  waa  not  tbe  proper  tiiibnnal  to  nmo.e 
him.  The  English  Aibitration  Act  conferred  no 
such  power  on  any  foreign  court  Their  Lord- 
ships will  therefore  humoly  adviae  Hia  Uajesty 
that  the  appeal  ought  to  be  aUowed,  and  that 
the  jodgment  of  the  Royal  Court  <d  Jers^  of  the 
14th  Deo.  1900,  and  the  orders  and  judgment 
thereby  affirmed,  ooght  to  be  reversed,  and  that 
jodgment  ought  to  be  given  for  the  defendanta 
with  ooata.  Tne  reapondcnt  having  obtained  leave 
to  defend  this  appeal  in  forma  pauperia,  no  order 
can  be  made  as  to  the  ooats  of  the  appeaL 

Solioiton  tor  the  appelluita,  Jhiwta  and  Sons. 

Solicitors  for  the  napondent,  Kargreaw  and 
Joblin. 


April  17, 18,  and  May  14. 
(Present :  The  Right  Hons.  Lords  Ua.cnaohtbn, 
Datit,  Bobbbtsoh,  and  LxitdXiIT,  and  Sir 

FoBD  North.) 

DouoLAS  V.  Sandib  asd  Co.  (et) 

OH  APPUX  FBOH  THE  SUPSBKB  COUBT  OF  THE 
COLOHT  or  NATAX. 

Late  of  Natal — Fraud — Actio  ddli — Boman-Dateh 
law — Pnteription. 

Where  a  contra^  ii  induced  by  fraud,  and  iJie 
eame  fraud  operate$  to  deprive  the  plaintiff  of 
other  remediee,  an  action  for  deceit  viU  lie  by 
the  Boman  law,  and  by  the  Boman-Duieh  law  of 
Natal  eueh  action  need  not  be  brought  within 
two  yeare. 
Judgment  of  the  court  below  reverted. 
Semble,  that  by  the  Bojnan-Dulch  law  of  Natal  an 
actio  doli  wiU  lie  in  any  caee  of  fraud,  even 
ihoitgh  other  remediee  are  open  to  the  plaintiff. 
This  was  an  appeal  from  a  jodgment  of  the 
Supreme  Court  of  Natal  (Finnemore  and  Beau- 
mont, JJ.)(  who  had  reversed  a  judgment  of  the 
Oircoit  Court  of  Durban  (BCasm,  J.)  in  favour  of 
the  defendant  (the  presmt  appellant)  upon  a 
oonnter-olum. 

^e  foots  and  arvpments  appear  fnlly  from  the 
judgment  of  their  liOr^Uhips. 

Sume-Wiaiame,  E.C.  and  Arnold  Btatham 
appeared  for  the  appellant 
Loehnie  for  the  respondents. 
At  the  oonolasion  of  the  ai^nments  their  Lord- 
ships took  time  to  ocmsider  their  judgment 

May  14.  —  Tbrir  Lordships'  jodpoianli  was 
delivered  by 

Lord  BoBEBTSOir.  —  On  the  4th  Hay  1897, 
the  respondents,  who  were  carriers  at  Durban, 
in  the  colocy  of  Natal,  sold  to  the  appellant 
tfae  whole  of  their  business  and  plant  for  44001. 
The  ap|>eUant  took  possession  and  carried  on 
the  business  in  the  buildings  which  had  been 
occupied  by  tbe  respondents  for  that  purpose. 
Those  buildings  were  held  by  the  respondents 
under  a  lease  from  one  Acutt  ajid  it  had  been 
contemplated  that  the  appellant  should  take 
over  the  lease.    Owing  to  the  disputes  out  of 

(■)  B«port«d  bf  0.  E.  HalDIS,  Bwi.,  B*Rf*l«r4t-Lsw. 

Digitized  by  GOOQ 


DouauB  V.  Bunmtk  aud  Go. 


634— Vol.  Lxxxvi.] 


THE  LAW  TIMES. 


[Jnlj  12,  m. 


PaiT.  Co.] 


wbioh  tfae  appeal  baa  ariseD,  this  was  never 
done;  and  Aontt  compelled  payment  from  the 
respondents  of  the  rent  due  for  the  period  of  the 
appeilant's  occupation.  On  the  2na  April  1900 
the  respondents  saed  the  appellant  to  recover  the 
snm  thns  paid  by  them;  and  in  answer  to  this 
■nit  the  appellant  made,  in  reoonvention,  a  claim 
for  750Z.  ae  damages.  The  present  appeal  relates 
solely  to  this  claim  in  reoonTention ;  and  no  ques- 
tion is  raised  as  to  the  merits  at  the  principal 
Boit  On  the  3rd  Aug.  1900  the  judge  of  tiie 
Durban  Circuit  Court  gave  judgment  in  the 
wMan't's  favour  for  6001..  On  the  2nd  Kcr. 
1^00  the  Supreme  Court  of  the  colony  reversed 
this  judgment  and  disallowed  the  cu,im.  The 
present  appeal  is  to  have  the  Circuit  Court's 
judgment  restored.  The  appellant's  demand  is 
clearly  set  out  in  his  claim  in  reconvention,  and 
is  expressly  made  for  damages  for  fraud.  The 
fraud  alleged '  coneiBted  in  a  false  statement 
by  Franz  Sander,  one  of  the  partners  of  the 
respondent's  fii-m,  which  statement  induced 
the  appellant  to  enter  into  the.  contract  <^  sale 
of  the  14th  May  1897,  whereby  be  suffered 
damage.  The  statement  made  by  Sander  was 
that  no  po$t-7ttortem  examination  had  been  held 
of  any  horse  belong^g  to  the  respondents, 
wbereas  the  fact  was  uiat  such  a  fOMUmonnU 
examination  had,  to  the  knowledge  of  Sander, 
been  held  and  had  proved  the  horses  of  the 
respondenta'  establishment  to  be  infected  with 
glanders,  at  the  time  of  the  negotiations  for  the 
sale.  This  disease,  having,  by  that  time,  got  hold 
of  the  stables,  again  broke  out  in  the  time  of  the 
appellant's  occupation  and  caused  a  loss  in  horsee 
amounting  to  the  sum  of  damages  churned.  The 
answer  made  by  the  respondents  to  this  claim  was 
that  at  the  time  of  the  sale  of  the  business  and 

nitf  the  appellant  was  well  aware  that  sickness 
occurred  among  the  horses,  that  several 
animals  had  been  shot  and  that  a  post-mortem 
had  been  held  which  clearly  "eat^Ushed  the 
existence  of  the  disease  called  glanders."  On  all 
the  qnestions  raised  l^the  pleadings  the  evidence 
waa  highly  ccmiUcting,  but  at  their  Lorddiipe* 
Bar  the  conflict  was  greatly  narrowed  by  the 
adnus8i<m  of  the  respondents  that  Sander  did 
make  to  the  appellant  the  folse  statement 
that  no  po$t-morUm  examination  had  been  held, 
although  he  had.  in  fact,  been  present  at  a  post- 
mortem examination,  and  knew  that  it  revealed 
slanders.  The  sole  question  therefore  came  to 
be  whether  in  fact  the  appellant  knew  before  the 
bargain  that  there  had  been  glanders  in  the 
stable  in  1897.  If  he  did,  then  plainly  the  false 
statement  did  not  induce  the  contract.  The 
appellant  had  for  some  time  prior  to  the  bargain 
in  question  acted  as  manager  for  Benningfield 
and  Co.,  who  were  carriers  at  Durban,  and  had, 
besides,  busineas  concerns  at  Johannesburg.  The 
respondents'  firm  consisted  of  Franz  Sander, 
whose  fraud  is  the  central  fact  in  the  case,  and 
B.  H.  Tatham.  [His  iKtrdship  discussed  the 
evidence,  and  continued  as  follows:]  Their 
Lordships  connder  that  the  evidence  justifies 
the  oonolnsion  <A  t^e  judge  who  heard  the  wit- 
nesses, and  they  hold  that  the  appellant  had  no 
independent  knowledge  preventing  his  accept- 
ing the  statement  made  by  Tatham,  his  vendor, 
according  to  Tatbam's  own  testimony.  This  con- 
clusion is  supported  by  the  admission  of  Sander 
that  tiie  price  pud  was  a  high  price,  and  one 
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which  he  for  his  part  would  not  have  givoi  if  he 
had  known  there  were  glanders  ih  the  stable. 
On  a  specific  pcnnt  made  by  tiie  respondsnts 
about  a  notice  of  the  outbreak  appearing  is  a 
local  newspaper,  their  Lordships  ham  no  reuoa 
to  reject  the  explanation  given  hj  the  appellant 
and  accepted  by  the  Circuit  Court  that  he  m 
at  Johannesburg  at  the  tine  and  didnotsesit 
The  inoredolify  oj^teseod  1^  the  So^esu  Gooi 
does  not  rest  on  any  positive  basis,  and  hu  no 
affirmatiTe  evidouw  to  support  it,  haring  regard 
to  the  desperate  pofution  of  both  Tatuun  and 
Sander  as  witnesses  of  credit.  The  vespODdaitR. 
however,  have  maintained  an  aignmmt  againit 
the  pretont  claim  which  ia  indepeudeDt  of  testi- 
mony. They  aay  that  the  appellant  has  loBt  hu 
remedy,  and  that  the  present  claim  is  imtenable 
in  Boman-Dutch  law.  Shortly  stated,  the  argn* 
ment  is  as  folk}ws :  In  Roman  law  a  peraon 
induced  by  f  rand  to  enter  a  contract  mav  eieet  to 
set  aside  the  contract  by  the  aetui  redlabiiom, 
in  which  case  he  must  sue  within  six  moothi,  or 
he  may  sue  in  an  acti<Hi  quanti  mtnoruto  lecoTer 
the  diaer«ioe  between  what  he.  ought  to  ba?e  bad 
and  what  he  has  had,  in  which  case  he  muet  m 
within  twelve  months.  The  appellant,  aaj  Um 
respondents,  was  in  this  ease ;  aooording  to  hit 
own  showing,  he  might  have  bad  atlw  actia^ 
and  he  has  sued  in  neifcher.  Whathe  has  doieia 
to  sue  in  an  aeiio  doU  (or  action  ct  deoat),  bnt 
this  remedy  is  only  given  to  titiooe  to  whom  no  othv 
action  was  ever  available ;  and  that,  as  alreailr 
pointed  out,  is  not  the  case  of  the  appellaQt.  Nov, 
assuming  that  the  question  is  to  be  dstemunea 
exactly  as  if  it  had  occurred  in  Borne  and  bef<H« 
the  praetor,  one  important  qualification  mnBt  bt 
made  of  the  doctrine  thus  stated.  In  the  ch^ter 
in  the  Digest  De  Ddo  Malo,  it  is  indeed  laid  dora 
that  if  another  action  had  been  open  to  the  plain- 
tiff the  aetio  doli  must  be  refused.   But  the  teit 

Con  to  give  the  reason — tibi  imputetthat  ia 
not  a  remedy — "qui  agere  supersedit,"  ana 
then  it  is  added,  "  nisi  in  amittenda  actions  doliun 
malum  passns  eist."   It  thus  appears  that  if  the 
same  fraud  which  has  induoed  the  contiiet  ^ 
operates  to  deprive  the  plaintiff  of  hu  <wr 
remedtee,  tiie  praetor  will  f^ve  the  a«t. 
This  is  the  same  thing  as  saying  that  if  tlie 
plaintiff  only  discovers  the  fraud  more  than  s 
year  after  the  bargain,  the  actio  doli  ia  (q>en  to 
him.   Now,  th^r  Lordships  are  satisfied  that  this 
is  tfae  case  of  the  appellant.   He  says,  and  thnr 
Lordships  believe,  that  he  only  learaed  in  Aog. 
1898  of  the  voet-morlem  examination  and  of  the 
fact  of  glanders,  and  tjiat  was  more  thsn  a  year 
after  the  date  of  the  sale.   The  actio  dolt  voula 
thus  be  open  to  the  appellant  even  on  p^ 
Roman  law  as  administ»ed  by  the  praetor.  T» 
the  objection    that  the  actio  doU  was^  itaw 
limited  to  two  years,  the  Supreme  Court  pn  the 
answer  that  in  Boown-Dutoh  law  the  Bomm 
rule  has  been  de^wrted  from  in  favour  d  tb^ 
general  prescriptum  ci  thiri^-yrars;  and  ueir 
Lordships  see  no  reason  to  question  t^ia  concln- 
don.  On  these  grounds  tiie  action  is  defennUs 
and  the  decree  g^ven  by  the  Circoit  Court  was 
right.  Thar  Iiwdahips  think  it  right.  howeTsr, 
to  add  tiiat  they  do  not.  desire  to  assert  aa  on 
their  own  authority  that  an  action  of  dec«t  in 
Natal  will  only  lie  under  the  oonditifHia  stated  in 
the  texts  of  the  Bomaa  law.   The  argament  at 
th^  Lordships*  Bar  on  tiua  matter  was,  to  a^f 
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HbB  leut,  not  ocpions;  and  no  rafcvenoe  was 
made  to  aatlK>ritiee  more  modem  than  Van 
Iieanven.  On  sooh  an  aigament  tbey  woold  be 
vdnotant  to  ttereotype  aooorduiK  to  ancient  pro- 
•oedare  what  is  a  matter  of  praotioe  affecting 
mercantile  transaotionB,  the  more  eepeciallj  as 
the  relactuoe  of  the  praetor  to  grant  the  adio 
■doli  was  expressly  rested  on  the  ground  that  it 
was  actio  famota,  involving  infamj  to  the  person 
■against  whom  frond  was  proved.  This  conseqaenoe 
wonld  not  follow  a  soooessfal  action  of  deceit  in 
Natal ;  and  it  is  impossible  to  avoid  asking 
whether  this  chapter  of  the  Soman  texts  is  part 
oi  the  living  Boman-Datch  law,  and  whether  the 
action  of  deoat  is  hampered  tor  those  obsoleta 
reasons,  the  more  eepeoully  aeong  that  in  the 
«omparatiTefy  modem  woilc  of  Tan  Lindm  an 
actum  of  damaMH  i«  nolwn  of  as  the  normal 
rame^  tor  fraud  indufuig  a  otmtraot.  In  the 
meantime  it  is  not  necessary  to  enter  on  these 
qneationB,  for  the  present  case  admits  of  decision 
-on  gronnds  consistent  with  the  archaic  procedure 
invoked.  Th«r  Lordshhw  will  humbly  advise 
His  Majesty  that  the  judgment  of  the  Supreme 
Ootirt  ought  to  be  reversed  with  costs,  and  the 
judgment  of  the  Circuit  Court  of  Durban  restored. 
The  respondents  will  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellant,  Blyth,  Dutton, 
Hartlgy,  and  Blyth. 

Solicitors  for  the  respondents,  Sttrri$on  and 
PoweU. 
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COURT  OF  APPEAL. 

May  5.  6,  and  15. 

<Before  GoLUNa,  U.B.,  Stielino  and  Cozbns- 
Habdt,  L.JJ.) 
Cbickitt  v.  Cbickitt  (Eliza  Grlckitt 
intervening,  (a) 

APPBAL8  PROK  TRK  PBOBATS  DtVIBION. 

PraoHce — Married  woman — Intervener  in  probate 
action — Goite  of  "pniceeding" — Pro]^ty  eubject 
to  reetraint  on  anticipation — Married  Women't 
Praperh/  Act  1893  (56  Jt  57  Vict.  c.  63), «.  2— 
Order  XIL,r.2S. 

The  worda  *'  any  action  or  proceeding  .  .  , 
instituted  by  a  woman,"  in  sect.  2  of  the 
Married  Women't  Property  Act  1893,  incHde 
an  interveniion  by  a  married  tooman  in  aprobate 
■action ;  and  the  eourt  has,  therefore,  juruxUction, 
in  the  cote  of  tuch  aelion  being  ditmiaeed  with 
■eoate,  to  order  payment,  a$  and  from  the  date  of 
the  intejvention,  of  the  oo*t§  of  the  oj^otite 
party  out  of  property  of  the  married  woman 
whvM  i$  evijjeei  to  a  re$traint  on  anfteuNsfwm. 

Deeieion  of  <A«  PrenderA  {Bir  Franeie  Jeune) 
termed, 

AVNIE  BI.A2TCHS  Gbickixt  died  on  the  6th  Feb. 
1901,  and  the  pluntaff  in  this  probate  action,  Tom 
Sbelton  Griokitt,  a  soliottor,  olaimed  to  be  <me  of 
the  three  universal  legatees  of  an  undated  will, 
made  by  her  in  the  month  of  Ifay  or  June  1891, 
which  he  propounded. 

(4V  B«porMd  bj  E-  A.  Scutublkt,  Zmi^  BMrUter^t-L*?-. 
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The  defendant,  Henry  Blaokbnm  Orickitt,  was 
the  father  of  the  deccttsed,  and  he  opposed  the 
claim  to  probate  as  her  next  of  kin,  and  prayed 
the  court  to  grant  letters  of  administration  on  the 
ground  that  she  had  died  intestate. 

He  pleaded  (1)  that  the  alle<*ed  will  was  not 
duly  exeoated  according  to  the  Wills  Act  1837. 
and  was  not  executed  in  Uay  or  June  1891 ; 
(2)  that  the  deceased  was  not  of  sound  disposing 
mind,  memory,  and  understanding;  (3)  that  the 
deceased  did  not  know  and  approve  of  the  con- 
tents of  the  alleged  will;  and  (4)  by  of 
counter-claim  he  claimed  as  the  father  of  the 
deceased  to  be  her  next  of  kin  and  that  she  died 
intestate. 

The  testatrix's  mother^  the  wife  of  the  def«a- 
dant,  from  whom  she  was  living  apart,  was  one 
of  the  otiier  leeatees,  and  took  an  equal  than 
with  the  plaintiff  under  the  wilL  She  was  entitled 

to  the  income  of  property  for  her  separate  nse 
without  power  of  anticipation. 

After  the  pleadings  in  the  action  had  been 
delivered  she  applied  for  and  obtuned  an  order, 
under  Order  XII..  r.  23.  of  the  Rules  of  Gourt 
1883,  giving  her  liberty  to  intervene  in  the  adurn 
"  as  a  plaintiff." 

The  intervener  nubsequently  delivered  to  the 
defendant  a  pleacUng  "  adopting  the  pleadings  of 
the  plaintiff." 

The  action  came  on  for  trial  before  the  President 
(Sir  Francis  Jeune)  and  a  jury. 

The  jury,  after  hearing  the  evidence  of  the 

£laintifl  and  other  witnesses,  stated  that  thmrbad 
sard  enough  ;  and  they  found  that  the  all^^ 
will  had  not  been  duly  executed.  The  Preei<unt 
thereupon  gave  judgment  for  defendant,  with 
costs. 

Counsel  for  the  defendant  asked  for  an  order 
for  costs  against  the  intervener  under  sect.  2  <tf 
the  Married  Women's  Property  Act  189^,  which 
gives  the  court  jurisdiction  to  order  payment 
of  the  costs  of  the  opposite  party  out  of  pro* 
perty  of  a  married  woman  which  is  subject  to  a 
restraint  on  anticipation. 

The  President  made  the  order  against  the  inter- 
vener as  asked. 

The  intervener  and  the  plaintiff  appealed 
separately,  the  intervener's  appeal  bong  neard 
first. 

Ijord  Coleridge,  K.C.  (with  him  Barnard  Lailey) 
for  the  appellant. — In  the  face  of  the  authorities, 
it  is,  I  submit,  impossible  to  contend  that  this 
intervention  by  Mrs.  Eliza  Crickitt  under 
Order  XII.,  r.  23,  is  an  action  or  proceeding 
instituted  by  a  married  woman  within  tiie 
meaning  of  sect  2  of  the  Married  Women's  Pro- 
perty Act  1893: 

Hood-Bam  r.  Cathearl,  71  L.T.  Sep.  11;  (18M) 
8Gh.  376; 

Hood.  Barn  v.  Catheart,  72  h.  T.  Bep.  427  ;  (189A) 

1  Q  B.  873  ; 

Jfopon  V.  Piaca,  74  L.  T.  Rep.  223,667;  (1896)  P. 
214; 

Hood-Birrs  v.  Heriot,  71  L.  T.  Rep.  299;  (1897) 
A.C. 177; 

Xunn  and  Co.  v.  Tyion  {Tjton,  claimant),  85  L.  T. 
Rep.  123  ;  (1901)  2  K.  B.  487. 

Then  1  say  that,  even  if  there  is  jurisdiction  in  a 
case  of  intervention  in  a  probate  action  to  give 
against  the  intervener  the  costs  of  the  oppwite 
party,  such  costs  should  be  limited  to  the  oosta 
incurred  after  the  date  of  the  intervention. 
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Sir  Edward  Clarhe,  K.C.  and  J.  C.  Prie$tley 
(frith  them  OtU,  K.C.)  for  the  reBpondent  the 
defendant. — If  the  oonrt  accedes  to  the  appel- 
lant's contention,  it  will  cat  down  sect.  2  ol  the 
Married  Woman's  Proper^  Act  1893  in  a  rery 
serions  manner.  The  object  of  the  section  is  that 
a  married  woman  who  has  been  an  effective 
plaintifi  shall  be  liable  for  costs.  The  interrener 
has  adopted  the  pleadings  of  the  plaintiff,  and  to 
ali  inteots  and  porpoaes  she  is  the  perscm  who 
instituted  the  prooeMing.  She  is  practioallj  the 
original  par^  to  the  litigation.  She  is  the  sub- 
stantial person,  and  the  onlr  substantial  person, 
so  far  as  costs  are  concemeo.  [Coluvb,  H.R.— 
Let  us  see  when  the  right  of  interrention  was  first 
given.]   On  this  point  thej  referred  to 

Boles  and  Orders  of  the  Court  ot  Frabste  .1862, 
r.  6; 

Tennant  r.  Orou  {Thonld  ini^rvBAing),  12  P. 
Dir.  4. 

Lord  C<»Zer»dj«,K.O.  replied,   c ar.  adi,.  vulL 

May  6.— The  following  judgments  were  de- 
lirered : — 

Collins,  HH.— This  is  an  appeal  from  a 
deoiaion  of  the  learned  President  upon  a  matter 
of  pnictioe.  One  Eliza  Crickitt  interrened  in  a 
^Mto  miitk  uid  she  did  to  under  an  order  made 
at  her  own  instanoe,  and  which  empowered  her  to 
interrene  as  plaintiff.  By  another  order  she 
adopted  the  pleadings  up  to  tiiat  jxnnt  of  the 
plaintifE.  The  case  proceeded  to  judgment  The 
plaintiff  and  the  interrener  failed,  and  the  court 
p>ronounoed  against  tiie  wilL  The  learned  Pre. 
sident  then,  at  the  instance  of  oounsel  for  the 
defendant,  made  an  order  under  sect.  2  of  the 
Kamed  Woman's  Property  Act  1893  whereby  he 
impoeed  upon  the  intenreaer  the  burden  of  paying 
the  costs  of  the  defendant  out  of  her  separate 
estate.  The  words  of  that  section  are  these : 

In  saj  Mtion  or  prooeeding-  noir  or  hgzsaftsr  insti- 
tatad  by  a  wonum,  or  hj  a  s«xt  friend  on  her  behalf,  the 
oonrt  before  which  snoh  action  or  prooeediog  is  pending 
shall  have  julsdiotion  hj  judgmsnt  or  (ader  from  time 
to  time  to  ordn  pajmeat  of  the  oosts  of  the  opposite 
partr  out  oi  ptopvetj  wbioh  is  snbjeot  to  a  iMtnunt  oa 
aatioipation,  and  may  snforoe  snoh  payment  by  the 
i^poiatment  ol  a  reeeiTsr  and  the  sale  of  the  pw^riy 
or  othsrwise  as  msy  be  just. 

On  tiie  footing  that  tills  was  an  "  action  or  pro- 
ceeding instituted "  by  her,  the  order  made  was 
for  the  payment  of  the  costs  of  the  opposite 
party  out  of  her  property  subject  to  restrunt  on 
anticipatiott.  But  on  appeal  it  was  said  by  Lord 
Gclendge,  who  appeared  for  the  appellant,  and 
who  called  our  attention,  I  think,  to  all  the  autho- 
rities apon  the  subject,  that  this  is  not  a  case  to 
which  the  section  of  the  Act  of  1893  applies, 
because^  this  is  not  an  action  in  the  true  sense  of 
the  section,  as  interpreted  by  the  cases,  which  can 
be  said  to  be  instituted  by  a  woman.  He  says 
that,  in  order  to  give  the  risrht  conferred  1^  we 
section  a«wnst  a  married  woman,  you  must  find 
out  wbefcoar  she  is  a  real  actor  in  the  maUer,  the 
veritable  ^aintifE  who  has  initiated  or  instituted 
the  prooeeunga;  imd  that  that  does  not  apply  to 
aa  mtervener  who  has  interrmed  into  a  ready- 
made  mtuation  and  simply  taken  a  part— active  or 
neutral,  it  does  not  matter  which— m  assisting  at 
the  denoummt  of  the  matter  into  wluch  riieluw 
intonrened.  Therefore  he  aaya  tiiat  the  lady  in 
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this  case,  although  she  was  ia  a  sense  an  actor, 
was  in  some  sense  a  spectator  looking  on  at  an 
action  started  by  another  person — assisting  and 
abetting  in  carrying  it  out,  but  not  in  any  sense 
the  actor  wltiiin  the  meaning  of  the  sectiim  u 
interpreted  by  the  oases.  He  has  referred  us  to 
oases  which  I  do  not  think  it  is  necessazy  to  n> 
through  in '  detail ;  but  I  may  remark  that  in  v» 
case  of  Hood-Barrs  v.  Caihcart  {71  L.  T.  Bep.  11 ; 
(1894)  3  Oh.  376)  it  was  held  that  tiwse  wordi^ 
"  aotiim  or  prooeeding  inatitated  "  in  seet  2  (tf  tb» 
Harried  Women's  Pnmerty  Act  1893  mesa  "  soms 
action  or  proceeding  m  the  nature  of  an  aefioo, 
initiated  by  a  married  woman  as  plaintitf,  and  do- 
not  inolade  any  motion  or  ste|>  made  or  taSaai 
a  married  woman  in  an  action  in  which  she  is 
defendant,"  That  was  the  case  chiefly  relied  od 
hj  Lord  GoleridM,  and  he  pointed  our  attention 
to  other  oases,  in  one  of  them  it  was  held  that  s 
counter-claim  by  a  married  woman  is  a  proceeding 
instituted  by  a  married  woman.  In  another  cm 
a  claim  put  in  by  wa^  of  interpleader  vu 
held  to  be  a  prooeeding  mstituted  by  a  msnisd 
woman  within  the  meaning  of  the  Act  Id 
another  case  as  to  a  caveat — viz.,  iforos  r. 
P(ac«  (74  L.  T.  Bep.  223,  667 ;  (1896)  P.  214)-41» 
facts  were  these :  An  executor's  probate  actifa^ 
brought  in  ocmseqnenoe  of  a  eavwU  entered  by  s 
married  woman  who  was  made  defendant  to  the 
aoticm,  reenlted  in  a  verdict  for  1^  ^^ntifl  nidi 
oosts  M^nst  tiiedefendaat  Upon  an  action  l^ths 
plaintiff  under  the  Iburied  Woman's  Frowrly 
Act  1893,  s.  2,  for  an  order  for  payment  d  the 
costs  out  of  property  to  which  the  defendant  nu 
entiUed  subject  to  a  restraint  on  antidpataon,  it 
was  held  by  the  Court  of  Appeal,  affirming  the 
decision  of  Barnes,  J.,  that  the  proceedings  in  tb» 
probate  action  were  "instituted"  witiun  the 
meaning  of  the  Act  of  1893  by  the  issue  of  the 
writ  by  the  plaintiff,  and  not  by  the  entry  of  tbo 
caveat  or  appearance  of  the  "  caveator  "—that  it 
a  very  curious  word — in  answer  to  the  wanungr 
and  accordingly  that  the  order  applied  for 
could  not  be  made.  In  substance  it  amoonta  to 
this,  that  the  mere  step  taken  in  the  oonree  ol  a 
oaee  by  a  defendant  cannot  be  treated  as  aa  i»t»> 
tutioD  ol  an  action  or  prooeeding  within  tiia 
meaning  of  the  seotion.  Bat  the  qnestin  is 
whether  that  section,  by  the  words  "  aotionor  pro- 
oeeding instituted,"  covers  the  case  <k  an  int0^ 
vention,  and  an  interventira  such  as  took  pisos  in 
the  present  case.  Now,  that  makes  it  noossHTj^ 
tocontnder  what  the  meaning  of  **  interrention  * 
is.  The  rule  under  tiu  Judicatnre  AakM  on  the 
subject  is  Order  XEL,  r.  23,  wld^  proridas  as 
follows : 

In  probate  actions  any  persona  not  named  is 
may  interveueand  i^pear  in  the  aotion  as  herstofoie,  as 
filing  an  affidavit  ihowinff  how  he  is  btsrestsd  iatfai  sWi 
ot  ^  deoaasod. 

That,  of  course,  refers  us  back  to  the  old  practice, 
and  it  seems  quite  clear  tiiat,  where  a  probate  snit 
has  been  staited,  any  person  interested  has  th» 
right  to  come  and  demand  to  be  heard  and  take 
part— to  intervene  in  the  discussion.  And  that 
intervention  may,  and  does,  I  think,  in  this  oss^ 
mean  that  an  independent  right  to  aasot  a 
in  the  person  who  is  the  intervener  is  reoogniaw 
as  ezistii^ ;  and  that  intervener  has  a  right  to 
come  in  and  he  or  she  has  a  right  to  insist  t^oa 
his  or  her  interest  being  pressed  home  to  jaag- 
ment.  It  may  be,  and  in  this  ease  itwa^  the  bot 
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that  the  intereei  of  Oie  interroner  ooindded  with 
ihrnt  of  the  plunUfl  to  this  extent,  that  she  was 
satisfied  to  Uke,  and  did  take,  an  order  that  she 
ahonld  interrene  as  plaintifE.  But  it  wonld  be 
pnfeot^  possible  and  Yerj  probable  that  their 
reapeotiTe  interests  might  not  do  merged  in  some 
parte  of  the  case,  and  Uiat  the  court  might  have 
ielt  justified  in  an  alteration  of  the  attitude  in 
certain  contingencies  on  the  part  of  the  inter. 
Tsner.  For  all  practical  porpoees  she  was 
■another  independent  person  there  for  the  pnrpose 
oi  insisting  on  or  asserting  her  own  right  which 
mi^ht  or  might  not  be  oonsistent  with  tnat  of  the 
.^lamtiil  who  first  started  the  action.  In  this  case 
it  h^pened  to  be  mnsi  stent ;  the  two  rights  were 
«oiidaoted  an  parallel  line*.  Bat  she  was  just  as 
much  an  actor  in  the  matter  as  the  original 
fliUntifl.  She  had  ui  iudepoident  right  wmch 
might  or  might  not  have  o(nncided  with  that  of 
the  oii^nal  plaintiff.  Is  it  to  be  said  l^t  she 
has  not  mterrened  P  It  seems  to  me  that  she  was 
■an  actor  who  had  intenrened  within  the  meaning 
of  the  section  of  the  Act  of  Parliammt,  and  that 
therefore  the  learned  jndge  bad  the  right  or  had 
the  jorisdictiou — that  is  iae  only  point  we  bare  to 
deal  with,  we  hare  no  question  of  diactetion  to 
-oonaider  here— to  order  her  to  pay  the  ooete  of  the 
oppoeite  party.  Now,  tecbnicalhr  and  strictly  I 
think  that  the  true  order  wonld  oe  that  the  oosts 
ehoold  be  payable  from  the  date  of  the  interren- 
tion ;  that  is  to  say,  she  should  pay,  within  the 
words  of  the  Act,  the  costs  of  the  oppoute  party 
from  and  after  her  interrention.  ICy  learned 
hrothar  Oomu-Hardy  will  anggeot  the  exact 
form  the  order  shonld  teike.  Bat  I  think  that  it 
is  pn^er  to  dedlare  that  the  learned  Preridmt  had 
janadiction  to  order  her  to  pay  the  oosts  of  the 
•owonte  party  at  all  evttite  from  and  after  the 
tune  she  intervened. 

STiBUira,  L.J. — I  am  of  the  same  o^xutoL 
The  case  arises  in  this  way :  A  will  is  brought 
forward  for  probate  under  which  three  persons 
become  entitled  to  the  residuaty  estate  of  the 
testatrix  in  equal  shares.  The  person  who  brings 
forward  the  will  is  one  of  .those  persons,  and  the 
will  is  opposed  by  the  next  of  kin.  An  action  is 
broi^^ht,. therefore,  by  one  of  the  three  residaary 
Watees  against  the  next  of  kin  for  tiie  purpose 
■oreatablishing  the  will.  Now,  one  other  of  the 
three  penons  who  is  entitied  under  the  same  will 
to  an  equal  share  of  the  residue  is  a  married 
woman.  She  was  under  no  obli^tion  to  ^pear 
or  take  any  part  in  this  action,  bnt  she  had  a 
'  right  given  hsr  by  the  mle  of  court,  which  has 
already  been  referred  to,  if  she  thoiwht  fit  to 
intervene  and  take  part  in  the  action.  She  did  so 
interrene^  and  under  an  order,  dated  the  2lBt  Hay 
1901,  it  was  ordered  that  she  should  be  at  liberty 
to  intervene  as  a  plaintiff.  Subseauently  she 
delivered  a  pleading  by  which  she  said  that  she 
adopted  the  pleadings  of  the  plaintiff  herein. 
Kow,  what  was  the  effect  of  thatP  The  effect 
ires,  as  I  conceive,  not  that  she  became  co-plaintiff 
with  the  original  plaintiff  in  the  action.  In  fact 
«he  treats  by  her  pleading  the  plaintiff  as  a  dif- 
ferent person ;  she  calls  herseu  the  intervener, 
and  says  she  adopts  the  pleadings  of  the  plaintiff. 
80  that  the  plaintiff  in  the  action  comprises  the 
same  person,  but  she  intervenes  as  a  plaintiff, 
OMsniiw  thereby  that  she  takes  the  aide  of  the 
plaintiff  and  sniqp(nte  his  view.  She  was  not  bound 
to  adopt  all  the  proceedings  which  ha  took ;  ^ 


parsned  an  independent  oonrse  which,  by  her 
chMce,  was  a  parallel  course  with  that  of  the 
plaintiff.  She  was  not  hound  by  the  proceedings 
of  the  plaintiff.  If  the  plaintiff  chose  to  ^scon- 
tinue  the  action,  she  might  continue  it  If  she 
was  dissatisfied  with  the  result  she  might  go  on 
further,  and  she  might  even  have  brought  the 
acticm  herself.  It  seems  to  me  thati  un^r  these 
oircumstanoes,  from  the  proceeding  on  her  part 
from  the  time  at  which  she  obtained  leave  to 
intervene,  it  o<nistitated  a  "  proceeding  instituted 
hr  a  married  wonum,"  and  was  a  proceeding  in 
which  she  was  the  first  and  prime  mover  within 
the  meanins  of  that  expression  as  used  in  the 
oaae  ot  Sood-Barr*  Y.  CtUhoart  (ubi  $up.).  I  think, 
therefore,  tiiat,  with  the  exception  already  alluded 
to,  the  order  ought  to  be  sustained. 

Oozins-Habdt,  L.  J. — ^I  am  of  tiie  same  opinion. 
Some  difficulty  has  been  occasioned  by  reason  of 
the  peculiar  position  of  interveners.  Interveners 
were  not  known  to  the  common  law  courts,  and  I 
think  that  there  is  a  Uttle  fallacy  in  attempting 
to  treat  an  intervener  as  though  by  the  order  here 
made  she  became  for  all  purposes  a  co-plaintiff. 
That  cannot  be  so,  because  co.plaintiffs  nave  no 
right  to  appear  by  sejparate  solicitor  or  separate 
connseL;  one  oo-pIaintiS  cannot  discontinue  and 
leave  the  other  to  go  on.  Oo'pUintiffs  are  jtniied 
together,  and  must  appear  by  the  same  acuioitor 
and  same  coansel  thronghont.  We  are  dealing,  in 
fact,  with  a  peculiar  mode  of  proceeding.  Under 
the  6th  of  the  Contentious  Business  Bules  1S62, 
where  parties  who  previously  to  the  passing  of  the 
Oourt  of  Probate  Act  1857  had  a  right  to  int«> 
vene  in  a  cause  and  did  so,  it  was  done  by  leave 
on  summons,  subject  to  the  same  limitations  and 
the  same  niles  with  respect  to  coats  as  theretofore. 
Now,  it  seems  to  me  that  the  system  of  interven- 
tion is  really  part  of  the  canon  law  administered 
b^  the  Ecclesiastical  Coarts.  In  Bum's  Eoole- 
siastioal  Law  (9th  edit.),  voL  3,  p.  186,  this  is 
quoted :  "  Tertius  intervenire  potest  pro  interesse 
suo  in  omni  causa  que  tangit  bona  aut  personam 
euam  " ;  and,  altbongh  interveners  wero  not  kxu>wn 
to  the  common  law  in  the  Court  of  Chazuery, 
there  were  mlMoiown  proceedings  pro  iniema* 
•uo  wUoh  I  apprehend  were  simply  adopted  from 
the  <Avil  law  in  a  peculiar  class  of  oases.  For 
instance,  if  a  receiver  in  an  action  between  A.  and 
B.  was  in  possession,  and  G.  claimed  to  bo  inter- 
ested in  the  proper^,  he  applied  pro  tnteresM  nto 
to  be  examined,  and  he  came  into  the  aoticm  and 
asserted  with  tiie  leave  of  the  court  his  right  to 
the  property.  I  apprehend  that  when  a  person 
cornea  under  that  proceeding  pro  intere»»«  auo  he 
initiates  litigation  none  the  less  that  he  intervenes 
in  form  in  an  action.  Now,  applying  that  analogy 
and  thoae  principles  to  the  present  case,  it  seems 
to  me  impossible  to  say  that  this  lady,  when  she 
intervened  and  appeared  by  her  own  solicitor  and 
by  her  own  counsel,  and  by  her  own  pleading,  did 
not  initiate  proceedings  against  the  opposite 
part^.  It  fcdlowa,  therrfore,  that  tiie  case  comas 
precisely  within  the  langai^^  of  that  seofaon  of 
the  Act  of  1893  which  bu  been  refened  to.  Bnt 
I  think  that  it  will  be  more  correct  to  limit  her 
liability,  or,  rather,  to  exclude  from  her  liability 
the  costs  prior  to  the  date  of  the  summons  for 
intervention  whatever  it  was. 

The  plaintiff's  appeal  was  then  proceeded  with, 
bong,  in  effect,  a  motion  for  a  new  trials  tiie 
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ffrDimds  thai  the  learned  Pretident  had  mis- 
(Unetad  the  jtu^,  and  that  the  nrdiot  wai  agaioit 
the  wnght  m  evidouie. 
Th^  Lordahips  dumiued  the  appeal. 

Appeah  dismitted. 

May  15. — Upon  an  application  to  the  oonrt  for 
an  order  .removing  the  restrunt  on  anticipation 
on  the  property  oithe  interrener,  their  LaroBhiiM 
made  an  order  to  the  extent  of  the  CMts  payable 
her. 

Sdicitor  for  the  first  appellant,  0.  B.  Crook. 
Solicitors  for  the  respondsut^  MUUtt  Jenningt' 
Whiitf  and  Fo^er. 


Tuetday,  May  6. 

(Before  Oolijrb,  21.11.*  B-nsunQ  and  Cosnrs- 
Hasdt,  Ii.JJ.} 
Eati  v.  EA.TX.(a) 

APPEAX  FBOH  THK  DITOBCB  DITiaiON. 

Sluband  and  wife — Divorce — Wife't  pttitionr— 
Vetriation  of  marriage  teitlemeni — Property 
Mttled  by  hutband — Life  intere$t  of  huAand 
therei'n, — ExHnguishment — Matrimonial  Camet 
Act  1859  (22    23  Vici.  e.  61),  s.  5. 

JKMoIufton  of  a  tMrriage  having  been  decreed  on 
the  wife's  petition,  an  order  vxu  made  by 
Bame$,  J„  under  $eet.  6  of  the  Makiinonial 
Causes  Act  1859,  extinguiehing  the  life  interett  of 
the  kuAand  i%  eettUd  jnvperiy,  tte  wKoU  of 
uihich  tem  hrought  into  m«<biiuhU  ^  Aiw  and 
<A«  Mconw  of  which  amewnUd  lo  452.  a  ««ar, 
tten  being OM  t^iMof  ^riMirriagewkohadno^ 
aUaiined  a  vetted  internt, 

Btld,  thai  the  order  made  by  Barnet,  wa*  not 
only  a  Ugitimato  order,  but  the  beat  onepouihie 
that  cotUd  be  made  in  the  inierett*  of  the  wife 
and  AUd. 

Undeb  a  marriMe  settlement  executed  in  1887 
the  hoshond  took  the  first  life  interest  In  tiie 
settled  f  nnd,  the  wlude  <A  whioh  wm  Imn^ht  into 
settlement  by  him. 

The  wife  took  a  life  interest  after  his  death, 
and  on  the  death  of  the  snrriror  the  fond  was 
eettled  upon  the  children  and  remoter  issoe  of  the 
marriage,  as  the  husband  and  wife  jointly,  or  the 
BorriTor,  shoald  appoint,  and,  in  desalt  oi 
appointment,  npon  the  children  attaining  the  age 
<a.  twenty-one  years  or  marrying. 

In.  default  of  any  children  attaining  a  vested 
interest,  there  waa  an  ultimate  trnat  in  favonr  ot 
the  husband. 

The  income  of  the  fond  omonnted  to  about  452. 
per  annum. 

There  was  one  child  ot  the  marriage,  a  girl, 
bom  in  1891. 

In  1900  the  wife  petiti<med  for  a  disaoltttian  of 
the  marriage  on  toe  ground  ot  the  husband's 
adultery  ana  craeltr. 

In  April  1900  a  decree  niei  was  granted  by  the 
Freridratt  (Sir  Francie  Jenne),  which  decree  was 
made  absolute  in  Not.  1900. 

A  few  days  later  the  wife  petiticmed  for  main- 
tenance, and  in  Deo.  1900  she  petitioned  for  Taria- 
tion  of  the  marriage  setUement  by  the  extinffuish. 
ment  of  all  t^e  powers  and  interest  of  the 
husband  in  tiie  settled  fund  as  if  he  wwe  already 
dead,  save  and  except  the  ultimate  trust  in  hia 
favour. 

WBfvoitadbyB.  A.  SoiATOBLsr,  Sst.,  B«nlMtr«t-L»«. 
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The  husband  b^i^r  is  Lidia,  he  waa  allowed  ky 
the  r^[istnur  four  months  in  which  to  pot  ia 
hia  onswer  to  the  petition,  and  from  this  wdsr 
the  mfe  appealed  to  the  Freaidant  inohamben. 

Hia  Iitwdship  gave  bar  ban  to  oooqit  unswora 
anawora,  or,  m  the  oltemotiTe,  odnfinned  the 
allowanoe  of  four  montha. 

The  wife  elected  to  aooept  nnsworn  anmer^ 
which  were  oooordingly  filed. 

It  i^paored  that  ue  huaband  owed  debts,  and 
waa  in  arrears  witii  his  oontribation  to  the  Indian 
army  poision  fund,  which  he  had  bem  allowed  to 
make  by  monthly  payments. 

After  heariz^  the  petition  the  registrar  reported 
tliat  the  wife  ought  to  reoeiTe  1001.  per  annumfor 
the  nuuntenanoe  of  herself  and  the  child  of  the 
marriage,  made  up  as  to  452.  by  the  income  ol  the 
settled  fund  and  as  to  the  remuning  55L  by  » 
oontributjpn  by  the  husband. 

In  Aug.  1901  Barnes,  J.  wmfirmed  th» 
regiatiar*a  report  and  ordoed  that  the  liCe  inteieit 
ot  the  husband  in  tlie  settled  fund  should  be 
extii^nished. 

From  that  decision  the  huaband  now  iqipealsi 

Mi€^lem,  E.G.  and  Gordon  DiU  for  the  appel- 
lant.— Although  the  court  bos,  no  doubt,  jonsaic- 
tion  to  do  BO|  there  is  no  reported  case  in  whicbia 
the  exercise  of  its  discreti<m  it  has  extinguiabed  a 
hnabuid'B  life  interest  in  a  fund  wholly  bnoght 
into  settlement  by  himaeU.  In  the  vanoos  oaasi 
where  hia  Ufe  intereat  has  beat  extinguahed  it 
haa  been  in  a  ftmd  aettled  1^  tte  irifo.  In  Iha 
preaent  oaae  jnatioe  would  be  dona  1^  giriiig  ths 
husband  a  life  interest  on  the  death  of  the  wife 
whidh  would  satisfy  all  t^t  is  ueoeasory  hv, 
the  ohild  to  have  the  right  to  demand  mainte- 
nance from  her  fathw  it  she  is  undar  age  at  the 
wife's  death.  As  the  order  stenda,  when  Ae 
ohild  attains  twen^-mw  yeora  ot  age  she  lad 
her  mother  can  cuspose  of  the  settled  fond 
amiough  it  was  entirely  the  husband's.  Tti» 
oannotM  lighb  Thsj  referred  to 

March  T.  Marek,  16  L.  T.  Bep.  S66 ;  L  Bip^  1 

F.&I>.  MO; 
Wigney  t.  If^nwy,  47  L  T.  EBp.  129;  7  P.  Dir. 

228. 

Bargrave  Deane,  K-O.  and  Barnard  tor  the 
respondent. — ^Thia  is  a  matter  of  ^scretaon,  sod 
in  the  exermse  ot  his  discretion  Bamea,  J-  bi» 
done  what  ie  right  In  view  ot  the  husband's 
cironmstanoee,  the  child,  if  her  mother  dies  whOe 
she  is  under  a^o,  may  have  to  compete  for  her 
maintenance  with  creditors  ot  the  hnsband. 
Barnes,  J.  has  exercised  his  discretion  for  the 
benefit  of  both  wife  and  child  in  the  cmly  nj 
poeaible  in  the  <urcumstanoe8  of  the  oaae.  Itu 
eufi^gested  tiiat  there  is  no  authority  for  the  order 
which  the  learned  judge  has  made.  Bat  tiie 
reason  why  no  similar  reported  case  con  be  fonnd 
ie  that  this  class  of  case  very  rarely  oomes  before 
the  court.  In  the  or^muy  oaae  at  Toriatus 
of  a  marriage  aettlonent  vnmrfey  has  ben 
brought  into  settlement  on  both  rictea,  and  it '» 
not  necessary  to  diatingtush  the  husband's  pro- 
perty. In  any  event  an  order  for  maintenanoe 
would  end  wun  the  child  attaiiwd  twent7-<Bie 
years  of  age,  as  in 

Thomateet  v.  Thomamt,  71  L.  T.  Bep.  148;  (18M) 
P.  295. 

We  submit  that  the  oonrt  ought  not  tr  intsrfere 
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with  the  diMn<etioii  of  the  leemed  judge  in  meking 
Aihe  preaent  order. 

MideUm,  K.C.  replied. 

Collins,  H.R. — I  em  of  opinion  that  this 
appeal  mnst  be  dismissed.  I  think  that  the  order 
made  hj  Barnes,  J.  was  not  <ml7  a  legitimate 
OTder,  hint  the  best  one  possible  that  oonld  be 
made  in  the  interests  of  the  wife  and  diild.  The 
hnahand  wm  tiie  gniltr  par^.  and  the  oonrt  had 
to  oondder  the  interests  of  tiie  child  as  well  as 
of  the  wife.  There  is  a  settled  fnnd  producing 
«a  inccnne  of  45Z.  a  year,  the  husband  having  an 
income  derived  from  his  pay  in  the  army.  The 
«oart  had  a  duty  to  perform  for  the  wife  and  the 
•child,  and  aocordingly  extinguished  Uie  husband's 
interest  under  the  seUlement,  patsnant  to  sect  5 
of  the  Hatrimonial  Causes  Act  1859.  It  was 
sn^;ested  by  Mr.  Michlam  th^  the  order  Bhotdd 
have  been  that  the  husband's  life  interest  should 
be  postponed  to  tbat  of  the  wife^  and  that  after 
the  wife  s  death  he  should  have  been  gjven  a  life 
intereet  before  the  child's  interest  took  effect. 
Bat  I  think  that  that  was  a  ooarse  which  the 
court  was  bound  to  guard  against.  The  child 
woold  then  have  had  to  seek  her  maintenance 
from  the  Chanony  Division,  in  competition  pos- 
aiblj  with  creditors  of  the  hnsband,  while  the 
preeent  order  j^vee  it  to  her  direct,  witiiont  the 
mtervflutiim  oT  the  Chancery  Division.  It  seems 
to  me  that  the  order  was  a  perfectly  wise  exercise 
of  diaoretitni,  and  within  the  jorisdiotioit  of  the 
oonrt  to  make  it. 

Stirlxkg,  L.J.— I  am  of  the  same  o^nioii. 
I  fiiink  that  tins  was  a  case  in  which  Baniea,  J. 
on^ht  to  exMvise  his  discretion.  He  has  exercised 
it  in  a  partiGular  way,  and  I  think  that  it  is 
impossilue  for  us  to  interfere  with  the  ordw  which 
be  jias  made^ 

OonHB-HABDT.  L.  J. — I  agree. 

AppmU  diMmiated. 

SoUciton  for  the  appellant,  Thorneyerqft  and 
WUtU,  agents  for  Al/rid  Fotuik,  ICaidenhnd. 

Soltdtor  for  the  respondmit,  W.  H.  Blaher, 


AprU  23.  24,  otui  May  7. 
(Befm  CoLLiHB.  M.B..  Stibung  and  Oozkhs* 
Habdt,  L JJ.) 
Be  ExHGDOir  and  Wisom.  (a) 

APPEAL  FBOIC  THS  CHANCEBT  DITIBION. 

PTaetiee—Coti^-'Taxation — Estate  duty — *'  Dm. 
hunement"— Finance  Act  1894  (57  &  58  Vict, 
c.  30).  1.  6.  tub-M.  2—8olieUora  Act  1813  (6  .it  7 
Vict.  e.  73).  tf.  37,  38,39. 

A  payment  in  reaped  of  eatate  duty,  under  aect.  6, 
aub-aad.  2,  of  the  Finance  Act  1894,  made  by  a 
aolieitcr  on  behalf  of  hia  client,  ia  not  a  "  -iia- 
bvraement "  within  the  meaning  of  aeet.  37  fjf 
the  Solicitora  Act  1843;  and  thereon  ia  not 
properly  included  in  hit  biU  ofeoeta.  • 

Be  Lamb  (23  Q.  B.  Div.  5)  overruled. 

Deeiaimi  of  Byrne,  J.  reveraed. 

Bt  her  will  Mrs.  Boss,  who  died  in  1889.  be- 

qnsa^ed  the  lesidoe  of  her  estate  to  her 

axeontors  and  tnutees  in  tmst  for  T.  K.  Boss. 
A  firm  ol  scdioitorB  were  employed  to  obtain 

probi^  of  the  will  and  realise  the  estate,  and 

M  Bipoclsd  br  E.  A.  BoauoBLir,  ■§«.,  Banl^u-ub^it. 


their  bill  of  costs,  amountii^  to  2182.  fis.  9d^  waft 
delivered  to  and  paid  by  the  exeontws. 

T.  K.  Boss  having  died,  his  representativee 
ohtuned  an  order  for  taxation  of  the  bill  under 
sects.  38  and  39  of  the  Solicitors  Aot  1843. 

The  sum  of  1171.  4t.  4d.  was  charged  in  the  ImU 
for  "  probate  duty."  This  item  was  disallowed  hr 
the  taxing  master,  leaving  a  balance  of  lOlL  It.  5a. 

The  taxing  master  then  taxed  off  241. 17«.  lOd^ 
being  more  than  one-sixth  of  the  reduced  UlL 

That  sum  was  repsld  to  the  executors  by  the 
solidtors;  but  ^saUowance  of  tiie  "prolate 
duty "  was  objected  to  by  them  on  the  ground 
that  it  was  a  "  disborsemrat,"  and  had  been 
properly  paid. 

This  ODjeeUon  was  overruled  by  the  taxing 
master,  who  stated  in  his  aoewers  to  objections 
that  estate  duty,  not  probate  doty,  was  payable 
on  the  testatrix's  estate,  and  ought  not  to  have 
been  inserted  in  the  bill.  The  taxing  master  con. 
sidered  tbat  Re  Lamb  (23  Q.  B.  Div.  5),  where  it 
was  decided  that  probate  duty  should  be  included 
in  the  bill,  was  not  applicable  to  estate  duty. , 

A  summons  was  thereupon  taken  out  oy  the 
solicitors  to  review  the  taxation. 

The  summons  was  adjoamed  into  court,  and 
came  on  to  be  heard  before  Byrne,  J.  on  the  IStHk 
March  1902,  when  the  following  judgment  was 
delivered : — 

Btbnb,  J.— This  is  a  summona  to  review  taxa* 
tion.  The  point  raised  on  it  is  a  very  short  one. 
and  is  as  fol  lows :  Whether  or  not  a  solicitor  is 
entitled  to  introdnoe  into  his  bill  of  ooete  the 
sum  1172.  paid  by  him  on  behalf  oi  his  clients 
in  respect  of  estate  duty.  In  the  present  case 
the  solicitors  were  at  the  time  of  snob  payment 
in  funds  from  the  clients.  Aooording  to  tha 
authorities, that  makes  no  dillarenoeu  Ihave  had 
the  advantage  of  reading  the  very  careful  answers 
to  objections  given  by  the  taxing  master,  in 
which  he  mentions  the  oases  that  are  m  the  books. 
Finally  he  suggests  that,  probate  duty  being  no 
longer  payable,  the  decision  in  Be  Lamb  (23  Q.  B. 
Div.  5),  to  which  I  will  refer  presently,  should  not 
be  applied  to  the  payment  of  estate  duty  which 
is  levied  and  paid  on  all  pro^rty,  nal  or  personal, 
Eettled  or  not  settled,  and  is  a  far  heavier  dafy 
than  probate  duty  as  orig^nall^  assessed  on  per- 
sonalty  only.  He  adds  that  if  in  dealing  with 
estate  duty  Be  Lamb  {ubi  *up.)  be  foilowed,  then 
in  the  result  the  solicitor,  whatever  may  be  the 
amount,  will  bs  entitled  to  enter  as  a  payment  in 
hia  bill  of  costs  the  amount  pud  for  estate  duty, 
whether  the  same  be  paid  out  of  the  clienrs 
pocket  or  out  of  the  solicitor's,  and  in  a  consider. 
able  number  of  cases  may  render  the  solicitor's 
bill  of  coats  untaxable  except  at  the  expense  of 
the  client.  It  appears  to  me  that  I  am  bound 
by  authority  iu  this  matter.  The  case  of  Be 
Lamb  {ubi  aup.)  came  before  Mathew,  Ii.J. — then 
Mathew.  J. — and  afterwards  before  the  Divisional 
Court  oomposed  of  Pollock,  B.  and  Maniaty,  J. 
In  that  case  there  wa^  a  payment  made  for  pro- 
bate duty  by  a  solicitor  on  behalf  of  his  client. 
That  was  held  to  be  a  "disbursement"  within  tbe 
meaning  of  aect.  37  of  the  Solicitors  Act  1843, 
and  was  properly  included  in  the  bUl  of  costs. 
Pollock,  B.  says  in  the  course  of  his  judgment: 
"  There  is,  too,  a  welUknown  practice  of  the  Pro- 
fession as  to  solicitors'  disbursements  which  is 
hud  down  by  the  taxing  masters  in  theniaae  <A  t 
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Be  Remnant  (11  Bear.  603).  In  the  case  o(  Se 
Haigh  (12  BeaT.  307)  it  was  held  that  a  paymeiit 
of  legacy  duty  bj  a  solicitor  was  not  a  disborse* 
ment  by  him  in  hia  charaoter  of  a  solicitor,  and 
oonld  not  prope^  be  inolnded  in  his  bill  of  ootts, 
bat  it  ia  to  oe  noted  tiiat  in  hia  judgment  the 
then  Master  of  the  Soils  expressly  used  the  word 
*  agent,'  and  based  hia  jodgment  upon  the  pay- 
ment faanng  been  made^r  nim  in  mat  oharaotw, 
and  not  as  a  solicitor.  Then  there  ia  a  qnestion 
ot  the  distinction  between  probate  and  legacy 
dn^,  and  as  to  this  we  are  satisfied  that  the  pay- 
ment ot  probate  duty  is  analogous  to  the  payment 
of  any  other  tax  upon  the  subject  which  moat  be 
paid  by_  the  solicitor  before  the  cll«>nt  can  be  in 
a  position  to  exercise  the  rights  to  the  exercise  of 
which  such  payment  is  a  condition  precedent. 
We  think  that  the  decision  of  the  learned  judge 
was  right ;  he  has  drawn  the  line  where  it  has 
been  drawn  for  many  years  by  the  Prcrfesslon  and 
by  jndicial  decisions. '  Manisty,  X  iu  the  course 
of  his  judgment  says :  "  I  agree  in  thinking  that 
this  was  a  disbursement  ma^e  by  the  solicitor  in 
the  ordinary  coarse  d  his  duly.  The  oare  of 
legacy  duty  is  different ;  there  is  no  reason  why 
he  should  |>ay  it,  and  he  would  not  pay  it 
unless  he  bad  a  apedal  authorisation  to  pay 
l^aoiea.  But  he  is  employed  to  obtain  prol»te 
as  he  is  employed  to  obtain  a  conveyance  of 
property,  and  he  must  pay  the  probate  duty  in 
tiie  one  case  just  as  he  must  pa^  the  stamp  duty 
in  the  other.  And  oar  decision  is  fortified  oy  the 
report  of  the  Probate  registrar,  who  says  that  it  is 
the  inTariable  practice  to  include  sums  paid  for 

frobate  daty  in  bills  of  coats  as  disburaementa." 
need  not  a^in  refer  to  the  cases  of  Re  Remnant 
(ubi  $up.)  and  Re  Haigh  (ubi  sup.)  as  the  decision 
of  Re  X'am&  (ubi  $up.)  appears  to  me  to  cover  the 
present  case  and  to  be  a  decision  which  I  oaeht  to 
follow,  unless  the  aaggeation  of  the  taxing  maater 
to  the  effect  that  estate  duty  standi  on  a  different 
footing  from  probate  duty  makes  a  distinction, 
and  therefore  inTolves  tmut  a  solictor  should 
bring  it  into  his  cash  account  instead  ol  into  his 
bill  of  coats.  Now,  is  there  any  fair  difference 
between  the  estate  duty  payable  iu  order  to  obtain 
probate  and  the  old  probate  daty  P  By  teat.  6, 
sub-sect.  2.  of  the  Finance  Act  1894  (57  &  58  Vict, 
c.  30)  it  ia  provided  that  '  The  executor  of 
the  deceased  shall  pay  the  estate  duty  in 
respect  of  all  personal  property  (wheresoever 
situate)  of  which  the  deceased  waa  compet^^nt  to 
dispose  at  his  death  on  delivering  the  I  aland 
Bevenne  af&davit."  Then  it  goes  on  to  say  what 
he  may  pay:  "And  may  pay  in  like  manner  the 
estate  daty  in  respect  of  any  other  property 
passing  on  anch  death  which  by  virtue  of  any 
testamentary  disposition  of  the  deceased  is  under 
the  control  of  the  executor  or  in  the  cace  of  pro- 
perty not  under  his  onttrol  if  the  persons 
aooountable  for  the  duty  in  respect  tliereof 
request  lum  to  make  such  payment.  Tlie  pay- 
ment which  the  executor  of.  the  deceased  must 
make  ia,  it  appears  to  me,  a  stamp  duty— that  is. 
under  seot.  6,  sub<eeob.  1 — collected  in  respect  of 
that  property  on  whiob  duty  must  be  paid  before 
probate  is  granted.  Following  the  reasoning  of 
Manisty,  jTin  the  case  of  Be  Lamb,  to  which  I 
have  already  referred,  it  appears  to  me  that  the 
payment  which  is  neceaeary  to  obtain  probate 
falls  exactly  within  the  analofiy  of  the  old 
probate  duty.  And  if  there  ia  to  be  any  altera- 
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tion  in  the  practice  which  has,  according  to 
Manisty,  J.,  b  »en  the  practice  of  the  Frofeasioa 
and  the  subject  of  decision  for  many  years,  it 
must  be  by  a  higher  court  than  this,  or  by  a 
ohai^  in  the  rules  respeotung  taxation  by  the 
proper  authority. 

From  that  decision  the  representatives  of  T.  E. 
Boas,  by  leav^  now  appealed. 

Levett,  K.O.  and  the  Hon.  T.  S.  WaiMon  for  the 
appellants. 

Norionf  K.O.  and  A.  P.  PoUjf  for  the  reaponi- 
dents. 
Levett,  E.C.  replied. 

The  following  aathorities  were  cited  or  referred 
to  in  the  course  of  the  argamenta : 
Re  Rvmnant,  11  B]»r.  603 ; 
B«  ffai^h.  12  Bsav.  307  \ 
He  Metcalfe,  30  Bsav.  406; 
B4Lcimb,2S<i.  B.  Div.  5; 

lla  Taylor,  StUaman,  and  UndarHMod ;  Ex  port* 
Payne  OtMiar,  M  I-  T.&p.  AOS;  (1891)  1  Ch. 

590; 

Seton's  Forma  of  Jadrmsnts  and  Oxdsn,  Atk  edit, 

p.  280  ; 

Hanson's  Eitate,  Probate,  Le^y,  and  SnioaadaB 

Dntiea  Acta,  4Ui  sdit.,  p.  273 ; 
Pcidmore's  Oaida  to  the  Praparatioa  of  Bilk  of 

Ooata,  lat  edit ,  p.  558 ;  lOcb  edit.,  p.  732  ; 
Floanoe  Aot  189i,  a.  6,  mfy.;  2;  s.  8,  tub4.  9; 

a.  9,  anb-a.  1 ;  n.  16 ; 
Probate  Aot  1857,  B.  96: 

SapNme  Coork  of  Jalio*tiira  Probate  Silas  1897. 

Cur.  adv.  vuU. 

May  7.— The  following  written  ju^ment  of  tie 
court  (OdUins,  M.B.,  Stirling  and  CoBens-BDu^y* 
L.J  J.)  was  delivered  by 

Stikuno,  L  J. — The  question  on  this  appeal 
is  whether  the  oosts  of  taxation  of  a  bill  of  costs 
under  the  common  atatntoi^  order  we  to  be  paid 
by  tiie  dieuta  or  by  the  aolidtora.  That  dependa 
on  whether  one^sixth  ot  the  amoimt  of  the  1»11 
has  or  has  nob  been  taxed  off.  The  bill  is  far  the 
ooete  of  obtaining  the  probate  of  a  will  on  behalf 
of  the  executors,  who  were  the  clients.  In  the 
coarse  of  obtaining  the  probate  the  solicitors  paid 
the  estate  duty,  amounting  to  117r,  oat  of  a  aam  of 
130Z.  paid  by  the  clients  to  the  aoUtutors  on  general 
account,  la  the  bill  as  delivered  the  profeasionak 
charges,  amounting  to  1011.,  are  firat  entered;  to 
this  is  added  the  estate  duty,  making  a  total  sam 
of  2181. ;  then  there  ia  deducted  the  1301.  |>aid  oa 
account,  leaving  a  balance  due  to  the  solicitors  oC 
882.  From  this  bill  there  has  been  taxed  off  an* 
amount  of  241. 17s.  lOd.  If  the  estate  dut^  is  pro- 
perly included  ia  the  bill  less  than  one-aixtb  nas 
been  taxed  off;  but,  if  the  estate'duty  ought  (aa 
is  contended  on  behalf  of  the  clients)  to  have  bevt 
entered  In  the  aolidton'  caah  aooonnt^  and  not  in 
the  bill,  more  than  ome'Sixth  has  been  taxed  off. 
Byrne,  J.  has  decided,  on  the  auth(mty  ot  Se 
Lamb  (23  Q.  B.  Dir.  5),  that  the  estate  duty  waa 
properly  iflcluded  in  the  bill  of  costs.  We  think 
that  the  learned  judge  was  bound  by  Be  Lamb 
(ubi  sup.),  which  waa  decided  by  a  divisional  ooort, 
oonsistmg  of  FoUock,  B.  and  Manisty,  J.,  who 
affirmed  Mathew,  J.  at  ohambera.  The  real  ques- 
tion is  whether  the  rule  eatabliahed  in  that  caas- 
ouf^ht  to  be  upheld  in  the  Court  of  Appeal,  befoie 
wbioh  it  is  now  broaght  for  the  first  time.  This* 
subjeot  was  carefully  inquired  into  by  Lord 
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Lansdale  in  Be  JSentiwiil  (11  Bmt.  603,  613). 
deoided  in  1849,  and  the  foUowing  nd«  wm  laid 
down:  "That  those  pajmoits  mij  which  are 
made  in  purauanoe  o(  the  profesckmal  datf 
midertaken  br  »  loUcitor,  and  whioh  he  is 
bound  to  perform,  or  whidi  an  aanotaoned  as 
professional  payments  by  the  general  and  estab> 
liahed  custom  and  practice  «  the  ProfesBion 
ooffht  to  be  entwed  or  allowed  as  professional 
disDnraements  in '  the  bill  of  costs."  The  case 
of  B«  Lamb  (ubi  mp.)  was  intended  to  be  de- 
cided in  accordance  with  this  role,  and  it  was 
evidently  believed  by  both  the  learned  judges  who 
oonatitnted  the  Divisional  Court  (hat  it  was  the 
settled  practice  to  include  sums  pi^  for  probate 
daty  in  bills  <A  ooata.  It  waa  strongly  pressed 
upon  OS  iu  argument  (hat,  it  B»  LanA  {ubi  $up.) 
be  nplwld»  it  will  be  practioallj  impoarible  in  a 
large  number  of  cases  fen:  a  client  to  obtain  the 
costs  of  the  taxation  to  which  a  bill  may  have 
been  jnsUrsubjectad.  and  we  think  that  such  is 
tbo  case.  We  have  consulted  one  of  the  taxing 
masters  of  the  Chancery  Division,  and  are 
informed  by  him  that,  from  the  time  of  the 
deoiaion  in  £e  Semnant  {ubi  tup.)  down  to  thidi 
in  Me  Lamb  (ubt  tup.),  it  was  the  settled  practice 
not  to  include  sums  paid  for  probate  duty  in  bills 
of  oosta ;  that  the  taxing  masters  of  the  Chan- 
cery Division  consider  uat  the  decision  in  IU 
Lamb  {ubi  tup.)  was  based  on  imperfect  or  inac- 
cniate  information ;  that  the  effect  of  it  is  to  dis- 
ooarage  the  taxation  of  bills  which  ought  to  be 
taxed ;  and  that  the  adbereaoe  to  it  hat,  in  their 
opinion,  operated  unfMrly  to  clients  in  the  past, 
and  (regard  being  had  to  (he  inoreased  duty  now 
payable)  is  likely  still  more  so  to  operate  m  (he 
fatnre.  Wa  are  informed  that,  althoogh  the 
(axing  maatwa  have  followed  the  deoiaion  in  Be 
LavA  {ubi  tup.)  when  the  poin(  has  been  taken 
before  them,  yet  tiiat  many  eminent  solicitors 
t(Ul  adhere  to  the  practice  as  i(  existed  before  the 
decision  in  Se  ]Mmb  {ubi  tup.)t  and  do  not  iaolade 
payments  for  probate  dut^  in  their  bills.  Wa 
have  also  oonenlted  one  of  the  registrars  of  the 
Probate  Division,  who  is  conversant  with  the 
taxation  of  costs  in  that  division,  and  are  informed 
by  him  that,  although  the  praotioe  there,  so  lon^ 
as  he  has  known  it,  has  been  regulated  by  Be 
Xam6  {ubi  tw>.),  be  is  also  oi  opinion  that  in  many 
oases  it  leads  to  injustice  beii^  done.  In  these 
mroamstanoes  we  tmnk  that  Be  Lamb  {ubi  sup.) 
ought  to  be  overruled,  and  that  payments  for 
estate  duty  ought  not  to  be  inclnoed  in  UUs  of 
.oosta.  X&  what  preoedes  it  has  been  assumed  (hat 
estate  dnty  stands  on  (he  same  footing  as  probate 
,daty.  It  is,  however,  to  be  obMrred  that  estate 
.daty  is  not,  like  the  original  probate  duty,  merely 
a  stamp  duty,  but  is  one  for  which  the  executor 
is  personally  accountable :  (see  the  Finance  Act 
1894,  ss.  6  (2),  23  (1)  {d).  Although  we  do  not 
base  our  decision  on  this  distinction,  we  consider 
it  favourable  to  the  adoption  of  the  course  which 
we  regard  as  the  proper  one.  The  appeal  will 
therefore  bo  allowed,  with  coeta  here  ana  below, 
and  an  order  made  substantially  in  aooordanoe 
with  the  notice  of  appeal.         ^^p^^^  ^^^^ 

Solicitors  for  the  appellanto,  CoUyer-Britiow, 
BUI,  Curtit,  and  Dodt. 

Solicitors  for  the  respondentf,  Kingdon,  Wilton, 
and  ITebb,  agents  for  FfanJeiikf  Singdo*,  and 
irtIsm»HQlL 


May  6  and  7. 
(Before  Goluns,  M.B.,  Stiblinq  and  Gozihs* 
Habdt,  L.J  J.) 
Blood  v.  Blood,  (a) 

APraAL  PBOH  TBS  DITOBCI  DITI8Z0H. 

Huabaud   and  wi/e — Divorce — Wife't  petition — 
VairiaHo%  of  marriaae  aeffZement— '*  Property 
tettUd  "  by  wife—Ejettnguithment  of  all  the 
and  derivative  inlereBtt  of  the  hutband — Mam- 
mouial  Cautet  Ast  1859  (22  .£  23  Viet.  e.  6L), «.  5. 

A  wife  upon  her  marriage  settle  J  property  to  whieh 
the  WIS  entitled  in  her  own  right  upoa  herself 
for  li^e,  and  after  her  death  upon  Mr  husband 
for  Ufe,  he  aurvived  her,  with  rsmainder  to 
the  chUthw  of  the  marriage.  There  wot  only 
one  ehUd  of  the  marriage,  a  son.  He  attained 
the  age  of  ttotnt'^-one  years,  and  thus  acquired 
a  vetted  mterest  in  the  property  comprised  in  the 
settlement.  Bi^tequenily  the  wife  petUioned  for 
the  dittolution  of  her  marriage  with  the  hutband^ 
and  a  dsens  nisi  wat  pronounoed  in  ktr  favour. 
Before  the  decree  wat  made  ObtohUe  the  eon 
died,  a  bobAeior  and  intestate.  After  the  deeree 
wat  made  abtolute  the  wife  appliwi,  under  teeL  5 
of  the  Matrimonial  Causes  Act  1859,  for  an 
order  eatmguithing  all  the  husband's  interest  in 
the  properly,  as  he  had  befome  entitled  to  his 
ton't  interett,  the  latter  having  died  intestate. 

Held,  that  there  was  "property  settled  "  Vfithin  the 
mectning  of  the  section ;  and  that  the  court  had 
juritdiMion  to  extinguish  the  life  interett  of  the 
hutband  in  the  trmt  funds,  and  tuch  beneficial 
interest  as  he  took  a>  the  next  of  kin  of  hit  son 
in  the  ton't  interest  in  the  trust  funds. 

Decision  of  Barnes,  J.  (aute,  p.  VZl)  affirmed. 

Bt  a  settlement  executed  in  contomplaMon  o!  the 
marriage  between  Neptune  William  Blood  and 
Constance  Bebecoa.  Blood,  and  dated  the  25bh 
July  1877,  the  wife  settled  the  sum  of  4mOL 
Great  Western  Railway  stock,  being  proper^  to 
whioh  she  was  entitled  in  her  own  right,  upon 
trusts  in  favour  of  herself  for  life,  and  after  ner 
death  ot  her  husband  for  his  life  if  he  should 
survive  her,  with  remundar  to  the  children  of  the 
marriage  in  (he  nsnal  form,  with  a  proviso  that» 
if  the  wife  dionld  nirrive  the  husband  and  marry 
again  after  his  death  and  (here  should  be  only 
one  child  of  the  first  marriage,  the  wife  should  be 
at  liberty  to  appoint  a  moiety  of  the  income  of 
the  (met  fund  to  her  seoond  husband  for  his  life, 
and  a  moiety  of  the  tratt  fund  to  (he  cUldren 
of  the  seoond  marriage. 

There  was  only  one  child  of  the  marriage,  a 
son,  who  attained  his  majority  on  the  13th  July 
1899,  and  thus  aoqalred  a  vested  interest  in  (he 
property  comprised  in  the  settlement 

The  wife  petitioned  in  1900  for  a  dissolution 
of  her  marriage  with  her  husband  on  the  grouad 
of  his  adulte^  and  desertion,  and  a  decree  nisi 
was  pronounced  in  her  favour  on  the  14th  July 
1901. 

On  the  16th  July  1900,  after  the  date  of  the 
deeree  nwi,  but  before  the  date  ot  the  decree 
absolute,  the  son  died,  a  baehetor  and  intestate, 
and  his  benefioial  interest  in  the  settled  property 

Easaed  therefore  (o  his  fa(her  as  his  sole  nex(  ot 
in. 

After  the  decree  was  made  absolute  the  hnsband 
married  again,  and  he  then  executed  a  settlement 
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ot  ^  previoiuly  settled  property  whioh  had 
oome  to  him  u  the  repreBeatBtiv«  of  his  ac«,  bat 
"Bub^jjeot  to  any  rariatitm  in  tiie  tenns  ol  the 
(original)  settlement  if  hioh  may  be  made  by  the 

oourt." 

The  first  wife  applied,  under  seot  i  of  the 
Matrimonial  Causes  Act  1859,  for  a  variation  of 
her  settlement,  and  she  asked  that  the  whole  f  and 
might  be  reassigned  to  her  free  from  any  interest 
of  Her  late  husband. 

Seot  5  provides  tiiat 

The  eoart,  aftsr  a  floal  dsorss  of  BolUty  of  msnUgs 
nt  fUssokrtion  ot  manisce,  aaj  iaqairs  into  the  exitt- 
eoos  of  aat^tHiptial  or  post-naptial  •et^nentB  mtde  on 
the  partiss  whoM  marriage  is  tbe  sabjeot  of  ths  ds«i«e, 
wid  may  maks  saoh  orders  with  rersruios  to  the  app1i«a- 
titm  of  tha  whole  or  a  ptvtioa  of  tha  property  Mttled 
•athsr  tot  the  beneflt  of  the  ohlldren  of  tbe  nanlsgs  or 
«f  their  respeotire  psrentB,  as  to  tbe  ooart  ahsll  seem  fit. 

It  was  -deeided  by  Barnes,  J.  (ante,  p.  121)  that, 
ivnder  this  seotion,  the  oonrt  had  power  to  make 
-an  order  varying  the  settlemeat,  notwithstanding 
-"that  the  eon  had  attained  a  vested  interest ;  and 
'his  Ltwdslup  aoo(»^ngly  ordered  that  the  fond 
■<shoald  be  retranaferred  to  the  wife,  free  from 
.  Jiny  intanat  of  her  former  hnsband. 

FroBL  that  dedston  the  hnsband  now  appealed. 

imbfiirtdfc,  K.O.  and  Barnard  for  tiie  appel- 
laatfe.— It  is ,  not  a  question  of  disoretion.  oat 
whethw  Barnes,  J.  had  power  to  eztingaish  any 
more  than  the  interest  of  the  hnsband.  himself 
ander  ilM  aettienient.  Sect  5  of  the  Hatrimonial 
Caiiaee  Aot  1859  limits  the  power  to  vary  settle- 
ments to  property  settled.  The  interest  whioh 
the  hnsbuid  acquired  through  his  son  was  not 
."property  settled."  It  was  by  a  mere  accident 
4hat  the  husband  became  entitwd  to  that  interest 
at  alL  It  has  devolved  upon  the  husband,  not  by 
-the  terms  of  the  settlement,  bnt  by  operation  oE 
law,  he  "beana  the  next  of  kin  of  his'  son,  who  died 
intestate.  If  tbe  son  had  died  before  he  attained 
^  vested  interest,  tbe  court  might  Have  made  an 
order  affecting  his  interest  Samea,  J.  acted 
•upon  the  decision  in 

Mtredyth  t.  Jfendyth  and  Mgh,  72  L.  T.  B^. 
898  ;  (1895)  P.  92). 

[[Gozbns-Habdt,  L.J.  referred  to  B«  Raddiffe ; 
Jtaddiffe  v.  Bevoes  (66  L.  T.  Rep.  363 ;  (1892)  1  Ch. 
!:227).1  Sect.  5  is  certainly  a  very  wide  section, 
itut  there  has  been  no  case  decided  under  it  where 
the  oonrt  has  taken  away  the  vested  interest  of  a 
child  under  the  marriage  settlement  of  the 
parents.  That  the  coart  had  no  power  to  vary 
tlds  settlement  in  the  way  that  has  been  done 
appeara  from 

PoOard  v.  PolXard,  70  L.  T.  Rep.  815;  (1894) 
P.  172  J 

Crwp  V.  Ofwp,  27  L.  T.  Sep.  428  ;  L.  Bap.  2  P.  ft  M. 
426. 

The  Hon.  Fraiik  Bwtell  (J.  C.  PrMtOey  with  him) 
for  the  respondent — ^This  was  a  proper  oi^r  for 
the  learned  jnt^e  in  the  oonrt  belo  w  to  make  in  the 
«zeroiBe  of  his  discretion,  and  he  had  jarindiction 
to  make  it  It  was  proper  to  extinguish  the 
whole  of  the  hosband's  interest  in  the  trust 
fund.  The  interest  acquired  through  the  son 
was  "property  settled  within  the  meaning  of 
sect  5  of  the  Matrimonial  Causes  Act  1859.  The 
ease  of  PoUard  v.  Pollard  (ubi  tup.)  was  oon- 
sidered  again  by  tbe  learned  President  in 
Whitton  V.  Wkitton  (85  L.  T.  Rep.  646  ;  (1901)  P. 
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348).  Ciritp  v.  Crisp  (ubi  tap.)  was  a  vety 
peculiar  case,  and  mat  be  xeg^rled  as  hanog 
neen  decided  under  exceptional  drcnmstanosi. 
He  referred  also  to 

Dormer  v.  Ward,  82  L.  T.  Bop.  469 ;  (1900)  P. 
130 ;  oa  appeal,  83  L.  T.  Rap.  559 ;  (1901)  P.  20. 

F.  L.  Wright  for  the  trosteea  of  the  settlsmaiLti. 
— [OoziHs-HasDT,  L  J.— -Would  you  object  to 
tbe  order  b^ng  in  tliis  way— vary  uw  setttsiiHnt 
by  extiBgaishiiig  the  life  intemtol  tibeiathsraai 
aiy  faoneflotal  interest  ot  tha  father  as  ^  sok 
wnt  of  kin  of  tho  aon  P  I  am  atriUig  oat  all 
the  rest]  That  is  what  I  was  about  to  anggsit 
to  tbe  court  Tbe  seoond  paragraph  abbot 
ordering  to  oonvey  does  not  follow  aa  a  legal  eon* 
aequeaoa. 

Jn(lBrwidt,K.C.— Ido  not  think  titat  I  have  ai^ 
thing  to  add  in  leply.  The  caw  la  ftaUy  bslois 
the  court 

Collins.  U.B.— Thia  ia  an  ^peal  from  fita 
decision  of  my  brother  Barnes  alCecthig  tha 
ioterest  ot  the  husband,  against  whom  a  decree 
for  divorce  had  gone ;  and  the  learned  jadge 
aoted  under  sect.  5  of  the  Hatrimonial  Csoses  Act 
1859,  whioh  is  in  these  terms.  [EGs  Lordship 
read  the  section,  and  continued :]  Now,  the  eir- 
oamstances  of  the  oase  were  these :  By  tia 
marriage  settlement  the  only  fund  that  we  hare 
to  deal  with  in  this  case,  whioh  was  that  of  tbe 
wife,  was  settled  upon  the  wife  for  life,  then  upon 
the  husband  for  life,  and  then  upon  tiie  oluta  or 
children  of  the  marriage.  Therefore,  after  the 
death  of  the  second  tenant  for  life,  tlvB  huebaui 
this  fund  would,  in  the  absence  of  anything  inte^ 
vening,  go  to  the  child  or  children.  Th«re  was 
only  one  child— a  son-««nd  he  wtmld  take  tirt 
whole  of  that  fund,  subject  to  a  condition  iriiioh 
empowered  the  wife  upo&  aecuid  marrii^  to 
appoint  half  of  it  for  the  ben^t  of  the  cluldrHt 
of  a  second  marriage.  That  waa  the  cimditioQ  o( 
affairs  at  the  timO  when  application  was  mada 
to  Barnes,  J.  to  act  under  the  section  that  I  have 
read,  the  decree  having  then  gone  against  tha 
hnsl^nd.  What  Barnes,  J.  has  done  is  to  extin- 
guish the  life  interest  of  tbe  father  in  the  settls- 
ment,  and  there  is  an  appeal  against  that  order 
on  these  grounds :  The  husband  says  that  that 
order  oaght  not  to  extend  to  the  share  which 
passed  to  the  son  or  woold  have  passed  to  the 
son,  who  died  before  the  date  of  the  decree  ia 

Juestion.  Tha  son  died  without  a  will,  and  the 
ather,  as  next  of  kin,  takes  whatever  the  son's 
interest  was.  Now,  the  order  ot  Barnes,  J.  extends 
not  only  to  the  father's  life  interest,  but  to  the 
fund  whioh  ha  takes,  whatever  it  mar  be^  if  hs 
takes  aa  next  of  kin  of  hia  son.  It  is  aamlJiatthat 
order  was  made  without  jnris^otion;  and  that 
there  was  no  power  to  deal  with  that  fund  at  all, 
inasmuch  as  tbe  power  of  the  judge  is  limited  hj 
the  section  whioh  I  have  read  to  a  settlement  ana 
to  property  settled.  It  is  said  also  that  as  the 
father  took  as  next  of  kin  of  his  son  there  was  no 
'*  property  settled  " ;  and  that,  therefore,  there  is 
no  jurisdiction  to  deal  with  it  at  all.  That  is  one 
objection,  and  I  will  deal  with  that  at  once,  and 
give  the  answer  to  that  objection.  The  wording  of 
the  section  is :  "  May  make  such  orders  with 
reference  to  the  application  of  the'  whole  or  a 
portion  of  the  property  settled."  The  qoestion 
therefore  is.  Is  this  property,  with  respect  to  which 
yon  may  make  the  order,  settled  or  not  settled? 
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At  the  time  when  the  ^plicAtion  for  Tariation 
of  tlie  MtUement  wu  made,  theiB  ware  two  oat- 
•tuidinff  life  intereat*  in  the  fond,  and  obTunuljr 
the  fond  wae  in  the  onatody  of  the  tmstee*  for 
the  purpose  of  the  settlement,  and  of  giving  the 
two  snooeBsiTe  life  tenants  the  benefit  of  the  life 
interaet  to  which  they  were  respeottvelj  entitled 
befwe  the  estate  in  remainder  oame  into  existenoe 
at  alL  One  of  these  life  estates  has  been  utin* 
Kiiiahed  nnder  this  order,  and  that  wu  an  order 
dealing  with  property  settled.  There  was  no 
miafeake  aboot  that  Therefore  there  was  olearly 
jnris^otiffli  to  make  it.  That  disposes  of  the 
ri^t  of  the  eonrt  to  deal  with  the  share  or  sun 
comug  to  Um  father  aa  nut  id  kin  ai  his  son. 
Then  it  is  said  also  that  that  ia  not  an  order 
which  the  oooit  had  jnrisdiotion  to  maJn^  erot 
dealing  with  t^e  property  as  proper^  settled, 
beoanse  it  is  said  that  it  affects  um  interest  ot 
the  child.  It  is  said  that,  r^;htly  nudMstood. 
the  words  that  I  have  read  in  this  seotioD,  thoogh 
they  do  enable  the  court  to  annihilate,  or  ^minisn, 
or  Tary,  the  interest  of  either  of  the  parents — 
the  delinquent  parent — in  the  snbjeot-matter  of 
the  settlement,  do  not  extend  to  allow  ihe  coart 
to  diminish  or  annul  the  interest  of  the  children 
of  the  marriage.  It  is  not  necessary  to  decide 
that  point  here.  I  cannot  say  that  1  have  been 
much  influenced  by  the  argument  upon  which  it 
was  based,  nor  do  I  think  uiat  the  authority  that 
was  moat  relied  open  as  supporting  it— namely, 
Criap  T.  Cnsp  (27  L.  T.  Bep.  L.  Kep.  2 
F.  &  M.  426)— when  fairly  conatmed.  goes  to  that 
extent  or  anything  like  it.  Bat  I  do  not  think 
it  necessary  to  deal  with  it  ao  the  dedrion  of  this 
caee,  becaose  I  think  the  order  here  certainly 
ought  to  be  to  vary  the  settlement  by  extinguish- 
ing the  life  interest  of  the  father  and  any  bene- 
ficial interest  of  the  father  as  next  of  kin 
of  his  deceased  son.  That  order,  which  will  give 
effect  to  all  that  is  really  necessaTy  to  carry 
oat  tiie  intention  of  the  learned  judge  in  the 
court  below,  gets  rid  of  any  diffiealty  or  any  pos- 
sible diffictdty  as  to  want  of  jurisdiction  to  deal 
'^th  the  inteoest  of  Uie  son.  There  were  two 
points  relied  upon— namely,  that  there  was  no 
jortsdiction  at  aJl,  because  Uiia  was  not  property 
settled;  and  that  if  there  was  jurisdiction  to 
deal  with  it  as  property  settled,  tlwre  was  nerw* 
tbekn  a  want  of  jurisdiction  to  in  any  way  affect 
or  diminish  tlw  interest  of  a  ohild.  It  seems  to 
me  that  botli  these  points  ^1,  and  t^t  1^  order 
that  I  have  stated,  and  which  my  brother  Gozens< 
Hardy  first  suggested,  is  the  proper  order  that 
ought  to  be  made,  and  gets  nd  of  any  possible 
difficulty  in  this  matter.  Therefore,  in  my  judg- 
ment, this  appesl  ought  to  be  dismiaaed,  and  dis- 
missed with  costs. 

Stibuno,  L.J.— I  am  of  the  same  opinion. 
The  section  gives  the  court  power  "  to  make  such 
orders  with  reference  to  the  application  of  the 
vh6l»  or  a  portion  of  the  property  settled  either 
for  the  benefit  of  the  children  of  the  marriage  or 
of  their  respective  parents  as  the  court  shall  wink 
fit"  The  first  qnestion  which  is  to  be  considered 
is  whether  there  is  hare  "proper^  settled" 
within  the  meaning  of  the  seotion.  Prior  to  the 
making  ot  the  order  which  is  appealed  from  the 
property  stood  limited  thus ;  Upon  trust  for  the 
wife  during  her  life^  then  for  the  bnsbuid  during 
his  life,  and  then  for  the  only  child  of  the 
mairii^  who  had  died  intestate.  In  point  of 
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fact,  no  representation  has  yet  been  taken  out  to 
the  son ;  he  has  no  legal  personal  representative. 
But  the  sole  nextof  kin  was  hisiather,  the  husband, 
in  this  particular  case.  Now,  in  that  state  of 
things,  it  seems  to  me  that  there  was  *'  property 
settled."  There  are  two  subsisting  life  interesta 
before  you  come  to  the  reversion  wnich  belongs  to 
the  legal  personal  representative  of  the  son.  And 
the  words  of  the  secti<m  seem  to  me  ample  to 
give  the  court  power  to  deal  with  it  as  property 
settled.  But  then  this  is  also  said,  that  the  court 
in  dealing  with  property  setUed  will  not  so  deal 
with  it  as  to  deprive  any  perstm  of  a  vested  inte- 
rest under  the  settlemeat,  not  being  of  course 
dther  the  hosfaend  or  wife  (meof  whom  most  uaeee- 
sarily  be  a  guilty  perty.  It  oartainly  ia  a  very 
strong  thing  to  ooofer  a  power  on  any  eoart  to 
alter  vested  interests  in  prc^wrty,  and  there 
appears,  from  the  ireported  cases,  to  have  been  a 
strong  objection  on  the  part  of  the  judges  of  tiiia 
court  to  deal  with  property  in  snon  a  way  as  to 
disturb  vested  interests.  Bat  none  of  the  oases 
which  have  been  cited  goes  the  length,  as  it 
appears  to  me,  of  saying  that  there  is  no  jurisdic- 
tion to  do  it.  The  case  which  was  most  relied 
upon  is  that  of  Criwp  v.  CWap  (27  L.  T.  Bep.  428 ; 
L.  Bep.  2  P.  &  M.  426).  But  what  the  learned 
jadge  neld  there  as  being  beyond  the  power  of  the 
court  waa  not  to  modify  the  interests  under  the 
settiement,  but  to  extinguish  it  altogether ;  and,, 
if  I  may  resectf  ully  say  so,  I  entirely  agree.  It 
sppears  to  me,  that  except  ao  far  as  the  ooort  i&. 
the  earcise  of  the  jarisdiotion  conferred  npon  it,., 
sees  fit  to  alter  the  provisions  of  the  aettument- 
for  the  benefit  either  of  children  of  the  marriage 
or  for  one  of  other  <d  the  parents,  the  settlement  - 
must  remain,  and  that  the  court  has  no  power  to 
extinguish  it  The  result  of  the  cases  appears  to 
me  to  be  correctly  summed  up  by  the  President  in 
the  oase  to  which  we  have  be^n  referred  of  Whitton 
V.  Whitton  (85  L.  T.  Bep.  646;  (1901)  P.  348). 
There  the  President  says :  "  I  am  clear  I  have 
jurisdiction  to  do  so  " — that  is  to  alter  a  vested 
mterest — "  and  I  think  no  case  has  ever  thrown 
doabt  on  tiiat ;  the  case  of  Pollard  v.  PoUard  (70 
L.  T.  Bep.  816 ;  (1894)  P.  172)  certainly  does 
not  throw  doubt  on  the  jurisdiction,  bat- 
one  has  in  those  cases  to  consider  what  is. 
rei^y  for  the  benefit  of  t^e  children,  because  I 
think  the  authorities  show  that  nothing  must  be 
done  that  on  the  whole  would  be  for  the  disad- 
vantage of  the  children.  This  does  not  so  much 
torn  on  the  words  of  the  Act  of  Parliament,  but 
generally  on  the  principle  that  the  children  being 
innocent  parties  ought  not  to  have  their  interestd 
iajurionaly  affected  by  the  conduct  of  either  of 
thar  parants."  Here  we  are  not  prejudicing  a 
child.  The  order  which  has  been  made  does  not 
affect  the  child.  The  child  is  dead.  The  bene- 
ficial interest  has,  by  reason  ot  the  death  of  the 
child,  become  vested  in  the  husband,  and  it  is  only 
that  interest  so  derived  from  the  ohild  that  is 
proposed  to  be  affected  as  the  order  has  been 
modified.  It  seems  to  me  that  that  is  not 
open  to  the  objection  which  is  pointed  oat  by 
the  Presidmt  in  WhiUon  v.  Whitton  {ubi  tup.), 
but  is  within  the  powers  of  the  court  I  thmk 
that  the  order  ought  to  be  modified  so  as  rimply 
to  provide  that  the  settlement  be  varied  by  extin- 
gniahing  all  the  rights,  powers,  and  interests, 
including  any  beneficial  derivative  interest  <A  the 
resp(md«it  ai  next  of  kin  of  his  son,  in,  conoarn. 
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or  over  the  whole  or  anj  part  of  the  oapital 
inoome  ot  the  petitioners  aettled  tunda— end 
■topping  tliere ;  so  that  when  the  legal  personal 
representatdve  u  appointed  to  the  son  snon  appli- 
cation may  be  maide  to  the  trustees  as  to  the 
■parties  mar  seem  right.  But  notiiing  ought  to 
prejudioe  uie  rights  of  anv  persons  dmving  titie 
irom  the  son,  whether  tn^  be  mortgagees  or 
assigns,  or  creditors,  or  any  other  person  exoept 
the  lather. 

GozflNS-HA.BDT,  L.  J.— I  entirdy  agree,  It  was 
argued  here,  although  it  was  not  argued  in  the 
court  below,  that  this  was  not "  property  settled." 
It  seems  to  me  that  a  property  is  none  the  less 
MtUed  beouae  all  the  persons  oenefioially  inter- 
ested rnajr  be  tui  Jwri*  and  capable  t<^ther  of 
dealing  witti  it.  Then,  aasaming  it  to  oe  "  pro- 
perty aefctlecl/'  I  denre  to  expraas  myentue  agree- 
meat  with  the  -riew  of  Bamee,  J.  awt  the  Master 
of  the  Bolls  and  Sttrlin^,  L.J.  as  to  the  jarisdio- 
tion  of  the  oonrt  to  extinguish,  in  a  proper  case, 
an  interest,  although  rested,  oi  a  child.  In  the 
present  case  I  do  not  think  that  it  is  really  neces- 
aaiy  for  us  to  ocmsider  that  beoanse  the  order  as 
proposed  to  be  altered  merely  affects  the  interMt 
of  the  husband,  the  fiither — the  gnilly  party.  It 
affects  his  own  original  life  interest  as  it  affects 
such  interest  as  he  baa  beneficially  as  sole  next  of 
kin  of  the  deceased  son.  Administration  of  course 
will  have  to  be  taken  out.  Then  one  other  pos- 
sible difficulty  may  very  easily  be  got  over.  If 
the  wife  shodld  marry  again,  she  haa  according 
to  the  settlement  a  certain  power  of  appointing  a 
life  interest  in  favour  ot  a  second  fauBhuid  and 
appoiniinff  half  of  the  fund  in  fsroor  of  the 
ohuden  m  the  second  maniage.  Bat  that  is  a 
power  which  she  can  release,  and  when  that  is 
done  and  administottiaa  is  taken  ont,  there  will 
be  no  difficulty.       ^  dUmiued, 

Solicitors  for  the  appellaut,  Valpy,  Peekham, 
and  Chaplin. 

Solidtors  for  the  respmde&ts,  C.  Itu$$eU  and 
Co. ;  Hugh  Wharton. 


May  1  and  12. 

(Before  Collins,  M.B.,  Stiblino  and  Cozevb- 
Habdt,  IjJJ.) 

Be  Haddock  ;  Llbwelth  «.  Washihotoh.  (a) 

APPEAL  FBOK  THE  CRANCEKT  DITI8I0M. 

Adminwtraiion  —  In$ujgieisney  of  pononedly  — 
Besiduary  bequest — Secret  mut-~Witt  txtreinng 
power  of  anointment. 

By  Aer  wxlX,  dated  in  Jan.  1897,  a  teetc^rim  ap- 
pointed tnuteea  and  exeeutore,  and  ehe  appointed 
and  beqwathed  to  ihem  the  one-third  share  of 
tite  turn  of  18,0001.,  over  which  tJiC  had  a  teeta- 
mentary  power  appointmeni  under  the  wiU 
of  Jur  father,  upon  truei  topvy  the  income  to 
8.  W.  for  life,  and  afior  her  dedh  io  divide  the 
prineipal  ^  thA  «&are  amomq  serfotn  chmri^e ; 
and  ane  deviaed  and  bequaxthed  all  her  real 
and  the  reeidue  of  her  penonal  etiate  to  8.  W. 
cAiolutely. 

By  a  subsequent  memorandum,  attested  by  B.  W., 
the  testatrix  requested  that  aU  the  money  she  had 
saved  should  go  to  other  persons  therein  named. 
The  testatrix  died  in  Dee.  1898. 

(o)  Beportedb7E.A.8CRATOHUT,Siq,,BftiTlfMr-ftt-LftT. 


B.  W.  did  not  diepute  that  the  memorandum  yens 
rise  to  a  valid  trust  in  favour  of  the  psrsass 
therein  named.  The  testairix's  rendvory 
fonaZ  estate,  apart  from  the  portion  eomprued 
in  the  m.emoTandum,  was  insu^ieieni  for  (fce 
payment  of  her  debts,  &e. 

Held,  that  B.  W.  must  be  taken  to  be  tuhjeet  to  a 
personal  obligation  io  pve  effect  to  the  memo- 
randwm  wecieely  asif  \t  had  been  dvly  exeetitei 
ae  a  coaieil  and  admitted  to  probate ;  ttot  M 
dealing  with  the  reeiduaryreal  and  persend 
estate  given  to  her  hyVuiml  the  mnft  fraot  tte 
property  compriM  in  the  mnuranduM  w 
though  tt  had  been  tpedfUaUy  begueaOud ;  ani 
that  therefore  the  reridMory  pertoned  sstnli  aof 
eomprtsea  in  the  memorandum  mutf  pr^  bs 
exhausted  to  pay  debts,  Jto.,  and  that  any  de^ 
etency  must  he  borne  rateaUy  by  the  propeitg 
oomprised  in  the  memorandum,  awl  by  tte  noi 
estate  devised  io  B.  W. 

Decision  of  Kekewiekt  J.  (85  L.  T.  Rep.  IS) 
reversed. 

Bt  her  wlU,  dated  the  11th  Jan.  1697.  Sank 
Bnmdrett  Haddock  appointed  Susan  Annatts 
Washington  and  two  other  peraons  to  be  tho 
trustees  and  executors  tiiereo^  and  she  an, 
appointed,  and  beqaeathed  to  tbem  tlie  one-third 
share  of  the  priaoipal  sum  of  18,0001.,  over  whidi 
she  had  a  taatamentaiy  power  of  appcintmeot 
under  the  will  and  codicU  of  her  late  lather  John 
Haddock,  and  directed  that  the  trustees  shonld 
hold  the  money  to  be  received  in  reject  of  sadi 
share  upon  trust  for  investment  a>s  theron  mm- 
tioned,  and  to  pay  the  annual  income  arising  from 
such  investment  to  Susan  Annette  Washington 
for  her  own  nse  during  her  life,  and  upon  her 
death  the  testatrix  directed  the  tmatees  to  divids 
tiie  principal  of  her  share  of  the  sam  <A  18^0001. 
in  eqnal  shares  anumg  oertain  charities  mentioBed 
in  the  will.  The  testatrix  deriaed  all  hsc  ml 
estate  and  bequeathed  all  th«  rendne  of  lur 
personal  estate  to  Snian  Annette  Waabington 
abscdutely. 

Six  days  snbsequent  to  the  date  of  bar  irifl 
the  teatamx  ugnea  a  memorandum,  which  wu  si 
f(dlowa: 

17th  Jan.  1897.— It  i«  017  rwineit  that  Was  Httmk 
Bazker,  daogliter  of  the  kte  Qvotft  Barte  .  ■  • 
should  xeoeiTe  the  iatereit  aiiahiB  from  all  the  mosey  I 
have  saved  after  being  Isveited  by  my  trsstoee  and  peid 
half  yearly  io  her.  Thia  I  lean  with  my  wUL— Saaah 
Bbunoutt  Haddock. 

And  at  her  death  to  go  to  my  nqibaw  John  Fnnoii 
and  his  ohildren.^(WitDess]  Busan  Amrem  Wisa* 

IWOTON. 

The  testatrix  died  on  the  14th  Dec.  1898  without 
having  revoked  or  altered  her  will,  which  was  iaij 
proved  on  the  7th  ApiU  1899  by  all  the  exeouton 
therein  named. 

Susan  Annette  Washington  did  not  dispute 
that  the  memorandum  gave  rise  to  a  valid  trust  in 
favour  of  the  persons  therein  named. 

By  an  order  made  in  March  1900  upon  a 
summons  to  determine  the  scope  and  effect  of  the 
memorandum,  it  was  deolMed  that  all  the 
testatrix's  property  belonging  to  her  at  her  death 
was  bound  tl^eby  except  a  freehold  honaetheidn 
specified,  a  aum  of  385(.,  being  the  a|nx>rtaoned 
inoome  to  tiio  date  of  the  testatrix's  death  ariwig 
from  certain  tnut  funds  to  the  inoome  of  whiw 
the  testatrix  was  entitled  for  life^  and  her  fomi- 
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tare,  ianuing  ttoek,  and  homliolct  goods  and 
flffsote. 

The  testairix'a  reridnaiy  ^rsonal  estate,  apart 
from  tiie  portion  oomprisea  in  the  memoTandam, 
was  insnfficient  for  paymeniof  her  debti,  the  eatate 
doty  an  her  general  perwmal  ettate,  and  the  ooett 
<rf  adroiniafcration. 

An  originatiDg  nimmona  «aB  aooovdingly  taken 
oofc  the  ezeoutora  and  tonsteee  of  the  will  to 
determine  the  qnertioni  (1)  whether  the  deftoienoy 
WM  payable  out  of  the  proper^  pauing  ondsr  th» 
memorandom  and  the  real  estate  rateable,  or  how 
otiierwiae ;  (2)  whether  the  estate  duty  payable  in 
ngpeet  of  the  fnnd  appointed  in  favour  of  the 
charities  was  payable  oat  of  the  fond  or  out  of  the 
reddne. 

The  smnmona  was  adjourned  into  oonrt  and 
oune  cm  to  be  heard  before  Kekewich,  J.  on  the 
5th  Jane  1901.  when  his  Lordship  deoided  (35 
L.  T.  Beip.  12)  first,  that  altbongh  Uie  trust  was 
medfio,  it  was  not  a  ^>ecnfio  beqoesfc,  inssmnoh  as 
the  title  of  the  eeaiu%$  gve  trust  was  dehon  the 
will,  and  that  they  were  not  entitled  to  have  the 
trust  prc^perty  exonerated  from  payment  of  the 
debte;  kdA,  seotmdly.  that  the  estate  duty  on  the 
fond  appt^ted  in  uToor  of  the  oharit^  most  be 
pftid  ont  of  that  fond. 

From  the  decddm  npon  the  fint  qnestim  the 
etttuit  que  tnat  under  the  memonundnm  now 
^pealed. 

BmBhmo,  K.O.  and  Vmuhan  SaieMu  for  the 
appeUanta.~The  elEeot  of  uie  implied  pro  mise  by 
the  reridnavy  legatee  to  oarrr  oat  the  wishee  m 
the  testatrtc,  as  expressed  in  the  memo- 
randnm,  was  to  prevent  the  testatrix  from 
making  a  testamentfiTy  di^Misiticm  in  the  same 
terms.  Effect  mnst  Humion  be  given  to 
that  which,  operating  on  the  conscience  of 
the  residnary  l^tee,  was  snbstitaed  for  a 
testamentary  disposition  in  the  same  way  as  if  it 
were  a  testamentary  £spositi<m.  The  memo- 
randnm  bound  the  residnaty  legatee  to  deal  with 
the  testatrix's  estate  in  a  partioolar  way.  Insta&d 
of  drawing  a  oodioil,  the  testatrix  has  adopted 
this  mode  of  binding  her.  The  conjoint  effect  of 
the  will  and  memorandom  is  that  only  that  wUch 
is  not  giran  away  by  the  monorandam  is  left  as 
residue.  The  testatrix  has  in  anbatance  directed 
the  reeidnary  legatee  to  treat  the  property  oom- 
.priaed  in  the  memorandnm  as  it  she  had  dispoeed 
of  it  by  oodioil  as  a  spedfic  legai^.  The  Imdins 
case  as  to  precatory  ^nsts,  showing  the  ori^  n 
the  jniisdiotion  of  the  oonrt  in  regard  to  them,  is 
MeOermUk  r.  Oregon,  L.  Bsp.  4  E.  &  I.  App.  82. 

[SxiRUKa,  L.J.— That  case  was  disoossed  by 
this  oonrt  in  Be  PiU-Biv9r§ ;  Scott  v.  Pitt-Bivert 
{88Ij.T.Bep.6;  (ll'O^)!  Oh.403.]  Other  oases 
on  the  same  snbject  are : 

Drak^d  v.  WHiet,  8  Atk.  539  ; 
Borrow  v.  Orttnough,  3  Yes.  152 ; 
Cftombsrlom  v.  Agar,  2  Tsi.  A  B.  359 ; 
/niM  T.  SalKvan,  L.  Bsp.  8  Eq.  673 ; 
Jmws  T.  Baditf,  19  L.  T.  Bep.  106 1  L.  Bsp.  3  Ch. 
App.  862; 

WaUgravt  v.  TtUt,  2  E.  A  J.  313,  at  p.  321. 

TSmxasa,  L.J.  referred  to  Lady  Langdale  v. 
Brigg§  (8  De  G-.  H.  &  G.  391.  at  pp.  434,  435.1 
The  case  of  CulUn  r.  Attorney-General  for  Ireland 
<U  li.  T.  Eep.  644;  L.  Rep.  1  E.  &  I.  App.  190) 
haa  relied  upon  by  the  otner  side  in  the  court 
below ;  bat  that  case  is  distingQishable  as  it  was 
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decided  upon  the  oonstraotion  of  the  Irish  Stamp 
Acts,  which  are  set  oat  in  the  report,  and  which 
have  no  application  to  the  present  case.  Cases 
of  this  natare  are  really  cases  of  contract  faring 
rise  to  a  trost,  as  defined  by  Cott<m,  L.J, : 

Oandy  v.  Oandy,  52  L.  T.  B^t.  306 ;  30  Ch.  Dir. 
57,  at  p.  66. 

There  is  a  connderation  because  the  legatee  gets 
the  residue  of  the  testatrix's  estate ;  and  there  is 
an  implied  promise  by  the  silence  of  the  legatee. 
The  testatrix  would  have  altered  her  will  if  there 
had  been  no  onderatanding  that  tiie  obligation 
cast  npon  the  luatee  wonM  be  doly  perfwmed. 
It  ia  a  oontraot  whioh  oreates  a  tmst  in  favour  at 
the  pwsons  who  are  to  benefit  nnder  the  contract, 
and  the  queation  is,  What  ia  the  true  meanina  of 
that  oontraot  as  r^ards  the  exoneration  of  debts. 
Ac.  P  Although  there  is  no  case  actually  decidii^ 
the  point  as  to  specific  l^^pusiea  coupled  with  a 
trust  imposed  upon  the  legatee,  yet  the  question 
as  regards  pecuniary  legacies  has  been  well 
aettled.  The  two  classes  of  gifts  are,  however,  so 
closely  connected  that  the  court  can  soaroely  help 
deciding  a  case  as  to  a  specific  legacy  on  the 
same  footing  as  has  been  decided  in  regard  to 
^lecuiiiaiy  l^acies.  Indeed  a  specific  l^mcy  mnst 
a  fortiori  be  free  from  the  charge  of  debts,  Ac. 
The  case  of  Barrow  v.  Oreenough  (vbi  fup.)  decides 
the  position  as  to  pecuniary  legacies  as  rjgarJe 
exoneration.  Specific  legacies  are  defined  in 

BothamU]/  v.  8h«r$m,  33  L.  T.  Bsp.  150 ;  L.  Bsp. 
20  Eq.  304.  at  pp.  308,  309, 

The  case  of  Lady  Langdale  v.  Briggt  {vbi  tup.) 
seems  to  meet  the  point  that  alone  the  learned 
judge  in  the  court  below  proceeded  anon  as  to  the 
memorandum  bung  deMre  the  will.  The  tout 
being  oataide  the  will  really  doea  not  aflaet  the 

aaeation;  but  the  matter  ia  to  be  dealt  with  aa  U 
i»  memorandum  were  part  of  the  will  althongh 
dehort  the  will  —  a  trust  engrafted  upon  the 
bequest  haa  been  the  expression  used  in  some  kA 
the  cases.  The  court  then  ^ts  before  it  a  con- 
sistent scheme  of  the  dispositions  of  the  teetatxix. 
We  ask  the  coort  to  apply  the  rule  laid  down  by 
Knight  Bruce,  V.C.  in 

Tomht  V.  Boch,  2  0.  C.  490,  at  pp.  500.  505. 
The  result  will  then  be  that  the  residaaiy  eatate 
unaffected  by  the  memorandum  will  be  primarily 
liable  tot  the  payment  of  debts,  Ac,  snd  the 
deficiency  moat  oa  borne  rateaUyhy  the  propeitT 
passing  onder  the  memorandum  and  the  real 
estate  of  the  testatrix. 

WarrxngUm,  K.O.  (with  him  T.  H.  Carson. 
E.G.)  for  the  reapondent  Susan  Annette  Wash- 
iagton. — If  the  appellants  are  right  on  tiieir 
main  contention — that  the  memorandnm  is  to  be 
treated  in  the  same  way  as  a  specific  bequest — 
then  the  declaration  asked  for  by  tlieir  notice  of 
appeal  is  no  doubt  correct.  I  do  not  dispute  also 
that  if  the  words  of  the  memorandum  had  been 
comprised  in  the  will  they  would  have  constituted 
a  sufficient  specific  bequest.  That  makes  the 
qnestitm  in  one  respect  reduced  to  this :  What 
is  the  exact  obligation  which  is  impoeed  by  the 
doctrine  of  this  oonrt  upon  the  peraon  to  whom 
the  testatrix  has  oommunicated  this  trust.  That 
is  the  true  principle  uptm  whioh  cases  of  thiaolaas 
must  be  dealt  with.  The  obligation  was  to  be 
performed  by  the  residuary  l^ate^  not  so  much 
because  of  a  contract  between  her  and  the 
testatrix,  bat  because  it  would  be  fraudo^t  for 
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the  legatee  not  to  oarrr  oat  the  trast  imposed 
upon  her  the  teatatnx,  which  trost  she  has 
aooepted.  It  is  an  obligation  affecting  t^e 
conscience  of  the  legatee.  The  whole  matter  of 
course  depends  upon  the  aooeptanoe  of  the 
gift.  According  to  the  authoritiea  it  really 
amonnts  to  this :  The  acceptance  of  tho  gift 
with  a  knowledge  of  the  conditions  whioh  tiie 
testatrix  intends  to  engraft  npon  it  amount*  to  a 
reinreaentatwn  b^  the  iMatea  that  she  intends  to 
fnlfil  tiioae  conditions.  [Stiblinq,  L  J*. — That  is 
tantamoont  to  a  ooatnut.]  I  do  not  think  it 
much  matten  wheUier  it  axiaaa  out  of  ocmtmot 
or  oat  (hastate  of  oiroai&BtaaoMwhjeh  the  ooort 
otmaiders  it  would  be  trandnlent  on  the  jHurt  of 
the  legatee  not  to  perform.  There  ia  no  authority 
direouy  anpportlng  the  appeUants*  contention, 
because  in  aU  the  oases  that  hare  been  dted  there 
was  no  qaeati<m  as  to  the  tme  oonstnurtion  of 
the  testator's  wishes,  whether  written  or  parol. 
This  is  a  case,  ther^jre,  nnfettered  by  authority. 
The  TKnnt  appears  nerer  to  hare  been  actually 
decided.  The  appellants'  oontention  is  so  against 
the  residuary  togatee  that  if  adopted  not  only 
would  she  derire  no  personal  benefit  from  that 
part  of  the  estate  which  is  comprised  in  the  memo- 
randum, but  the  rendue  of  the  estate  would  be 
diminished  in  favour  of  tiie  persons  who  are  to 
,  taka  under  the  memoraadnm.  As  n^nrda  the 
authorities,  there  ie  none  with  regard  to  a  specific 
lega^  of  tins  aort.  In  aU.  the  oaaee  whioh  have 
been  dted  the  tnie  construction  of  the  trust 
impoied  by  the  tertotrix  npon  tiie  legatee  was  not 
in  question.  Tn  DrcJee^ord  r.  TTiZIw  {vbi  sup.) 
the  trust  was  a  trust  imposed  upon  a  specific 
iMatee,  and  therefore  the  question  did  not  arise 
whioh  occurs  here.  In  MeCormich  t.  Qrogan 
{vhi  »wp.)  the  court  came  to  the  conclusion  that 
there  was  no  trust.  The  obligation  was  to  pay  a 
sum  of  money.  In  Barroio  t.  Qreenouqh  {uhi 
tufj)  there  was  no  question  as  to  the  obligation 
which  was  accepted  oy  the  lefcatee.  Exactfy  the 
same  remark  applies  to  Irving  t.  SvUivan  {vM 
twp.),  which  ia  the  only  other  case  that  has  any 
bearing  on  this  point.  There  was  an  obligation 
there  to  pay  a  sum  of  money,  and  the  only  point 
thwe  that  could  affect  the  reaidnary  legatee  in  tlie 
present  oaae  is  that  the  Tice-ChanoeUor  ordered 
intaest  to  be  paid  on  the  money  retained  by  the 
legatee.  The  point  witti  legBKl  to  interest  was 
not,  however,  aotaally  diaouased  in  that  oaee^  and 
no  reason  was  given  by  the  Yioe-Ohanoellor  for 
his  decision  on  it.  But  as  to  CvUan  v.  AttorM/^- 
Qtneralfor  IreUmd  (u&i  ««|).),  that  has  aoonsider- 
able  bearing  on  the  question  of  spedfio  le^atnes. 
It  throws  much  light  on  what  is  the  position  of 
persons  under  circumstances  similar  to  those 
occurring  in  the  present  case.  The  question 
there  was  whether  a  legacy  subject  to  a  secret 
trust  in  favour  of  a  charity  was  liable  to  legacy 
duty  under  the  Irish  Stamp  Acts,  or  fell  within 
an  exemption  in  favour  of  charities.  Lord 
"WeBtbary  lays  down  the  principles  govern- 
ing secret  trusts  and  trusts  affecting  the 
ocmeoienoe  of  the  legatee,  and  shows  that 
the  title  iA  the  ee*tuu  que  tnut  thereunder 
is  not  testamentacy.  The  faxr  oonatruotion  of 
what  the  teetatrix  meuit  by  the  terms  <^  the 
memorandum  here  is  that  the  residuary  l^atee 
should  not  take  the  property  comprised  tlwr»n 
for  her  own  boieftt,  out  should  dispose  ot  the 
same  aootntUng  to  tiw  direeiioni  (xmtained  in  the 
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memorandum.  But  it  does  not  impose  a  futbor 
obligation  upon  her  to  discbuge  dwts,  out  ^ 
the  property  which  she  takea  as  reaidnary  legatee. 
If  she  had  nf  used  to  accept  theobligation  t^e  tes- 
tatrix might  hare  placed  her  and  the  eeaiuu  que 
in/at  under  the  memorandum  upon  the  same  foot- 
ing. I  submit,  therefore,  that  the  debts  ought  to 
be  disohuged  aoccwding  to  tiw  dedsion  ot 
wich,  J. 

Edxoard  Ford  for  the  respondents,  the  pliin* 
tiffs,  took  no  part  in  the  argument. 

VaugJum  HawlttM  replied.  ^  ^ 

May  12.— The  fcdlowing  written  jndgmestswere 

delivered 

CoLLiira,  M.R.— The  question  in  tiiis  caae  ia 
how  far  the  order  in  whioh  the  propwty  compriaed 
in  a  will  is  available  for  the  payment  ot  debts  is 
affected  by  a  trust  imposed  upcm  a  readnsij 
l^atee  in  respect  ot  a  specific  part  of  the  residue 
in  tarour  of  a  particular  person  by  virtue  of  a 
oollatoral  non-testamentary  document  ugned  by 
the  testotrix.  The  facts  are  shortly  stated  in  m 
first  three  paragraphs  of  the  affidavit  filed  b;  tiie 
plaintiff  on  tbe  originating  summons  heron. 
[His  Lordship  read  we  paragraphs  as  above  set 
forth,  and  oontinued:]  The  affidavit  then  setsoota 
statoment  ot  the  real  and  poaonal  proparfyeom- 
prised  in  the  will,  which  inolndes  a  xreeiiola  hoow 
known  as  "  Brooklyn."  which  was  the  csily  ml 
estate  belonging  to  the  testatrix.  It  tiioi  states 
that  by  a  previous  order  Uie  court  had  aacerUined 
and  declared  what  part  of  the  personal  estate  d 
the  teatatrix  was  bound  by  the  memorandam,  and 
also  sets  out  the  approxima^  amount  ot  the 
debts,  duty,  ooete,  um  expenses  payable  oat  of 
the  estate,  by  wluoh  it  appears  tiuit  the  greater 
part  ot  the  whole  residuary  personal  estate, 
including  the  part  covered  by  the  memoraDdaiQ, 
would  be  exhausted  in  disonai^ing  these  liat»li- 
ties.  The  ori^nating  summons  was  taken  oat  to 
determine  the  question  in  what  order  tbe  pro- 
perty comprised  in  the  will  should  be  made  Uable 
for  these  payments,  the  defendant  Suaaa  Wash- 
ington contending  that  the  debts,  &c.,  shonld  be 
apportioned  between  the  personal  estate  bound  h] 
the  memorandam  and  the  remaining  pemw 
estote  pro  rata,  and  t^t  the  frediold  honaa  w 
not  bound  to  oontribute  till  fbe  whole  td  the 
abore  funds  waa  exhausted.  The  nnuuning 
defendsjiU,  on  the  other  hand,  claimed  that  w 
reuduary  estate  unaffected  by  the  memorandoin 
was  primarily  liable  for  the  payment  of  debts, 
and  tiiat  the  deficiency  must  be  borne  rateably  by 
tlie  property  passing  under  the  memorandam  ano 
the  real  estate  of  the  testotrix.  The  leaned 
judge  in  the  court  below  has  held  that  the  debts 
of  the  testatrix,  the  estfito  duty  on  her  gen^ 
personal  estate,  and  the  coats  of  administratioD 
are  payable  rateably  out  of  the  portion  of  her 
residuary  personal  eateto  bound  by  the  meuionm* 
dum  and  tbe  portion  not  so  bound.  The  learned 
judge  haa  arrived  at  this  conclusion  tm  the  groinid 
that,  as  steted  by  Lord  Weatbory  in  CvlU»  v. 
Attomey-OMeral  for  Ireland  (U  L.  T.  Bep.  6^; 
L.  Bep.  1 E.  &  L  App.  190,  at  p.  198),  the  obligar 
tion  innraeed  by  the  memonuidnm  is  entirely 
dehoTB  the  will,  and  tiiat  it  can  therefore  have  no 
operati<ni  except  upon  saoh  |Mrt  of  the  reaidDary 
peracmal  estate  as  oomes  to  the  hands  <^^^ 
liegatee  after  the  estate  has  beoi  administaw 
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and  all  liabilltiee  diaoharged  in  ordizufr  ooarM 
witboafc  anr  r^ard  whatever  being  had  to  the 
existence  of  the  obtigati<ni  created  b^  the  memo* 
randnm.  It  is  obrioDs  that  if  this  view  be  right, 
the  obligation  imposed  on  the  consdence  of 
the  l^atoe  faj  the  memorandum  might  not  come 
into  operation  at  all  until  the  greater  part  or 
even  the  whole  of  the  fond  made  neoifioally 
subject  to  it  had  been  exhausted,  ana  that  tfaie 
person  bound  tbenbj  would  newthelese  be 
entitled  to  insist  ap(m  a  mode  of  administration 
which  for  his  own  advantsge  might  daleat  tlie 
purpose  of  the  testator  in  imposiog  the  obli- 
j^tLon.  This  would  be  a  somewhat  startling 
condnnon  for  that  court  to  accept  which 
had  Ions  ago  found  means,  notwithstanding  sta- 
tutory oifBcalties,  to  reach  the  conscience  of 
I'^tees  and  compel  performance  of  trusts. 
Having  taken  so  bold  a  step  to  compel  justice  to 
4>e  done,  it  would  be  strange  if  it  were  compelled 
to  admit  its  impotence  to  interfere  until  after  its 
intervention  bad  become  latile,  as  it  well  might 
it  the  legatee  were  insolvent  and  dishonest.  It 
•eems  that  the  precise  point  involved  in  this  ease 
liaa  never  been  rused  before,  and  the  question  is 
whether  tiie  principle  on  whtuh  the  oonrt  has 
intervoied  in  similar  oases  to  give  effect  to  the 
intention  of  the  testator  is  noi  large  enon^  to 
cover  it  The  principle  is  well  established,  and 
is  expounded  in  numerous  oases  which  were  cited 
ia  argument  from  Drakffard  v.  Wilk«9  (3  Atk. 
£39),  decided  by  Lord  Hardwicke  in  1747, 
onwards ;  but  it  seems  to  be  nowhere  more  clearly 
Rtated  in  reoent  times  than  by  Lord  Oajms  in 
Jonea  v.  Badley  (19  L.  T.  Rep.  106 ;  L.  Rep.  3  Gh. 
App.  362)  adopting  and  enlu^ng  the  ezplaoEtion 
^iven  by  Wood,  V.C.  in  WcMgiwoe  v.  TthU  (2 
K.  &J.313).  He  there  says  at  p.  363  of  L.  Rep. 
3  Ch.  App. :  "  Upon  the  cose  applicable  to  such  a 
ease  there  is  no  oontroversy.  Both  appellants 
and  respondents  were  content  to  take  it,  as  the 
Master  of  the  Rolls  took  it,  from  the  clear  and 
felicitous  exporitaon  of  it  by  Wood,  L.J.,  when 
Tioe-Ohanoeillor.  in  the  case  of  WaU^rmve  v.  2^Us 
{uhi  sup.).  Where  a  person,  knowing  that  a  tes- 
tator in  making  a  dispositicm  in  hU  &Tour  intends 
it  to  be  applied  for  purposes  other  than  for  his 
own  benefit,  either  expressly  promises  or  by  silence 
implies  that  he  will  carry  the  testator's  intention 
into  effect  and  the  property  is  left  to  him  upon 
the  faith  of  that  promise  or  undertakinfr,  it  is  in 
«ffect  a  case  of  trust,  and  in  such  case  uie  court 
will  not  allow  the  devisee  to  set  npthe  Statute  of 
frauds,  or,  rather,  the  Statute  of  wills,  by  which 
the  Statute  of  Frauds  is  now  in  this  respect  saper- 
eeded,  and  for  this  reason:  The  devisee,  by  his 
conduct,  has  induced  the  testator  to  leave  him 
the  property,  and,  as  Turner,  L.J.  says  in  Bw%ell 
T.  Jatskton  (10  Hare,  204),  no  one  can  doubt  that 
if  the  devisee  had  stetod  that  he  would  not  carry 
into  effect  tiie  intentions  of  the  testator,  the  dis- 
poaitiffli  in  his  favour  would  not  have  bean  found 
in  the  will.  Bat  in  this  the  oonrfc  does  not  vidato 
the  sjHrit  of  the  statates ;  but  for  the  same  end — 
▼iz.,preventi(m<^  fraud — it  engrafto  the  trusts  on 
«he  devise  by  admitting  evidence  which  the  statute 
would  in  terms  exclude,  in  order  to  prevent  a 
devisee  from  applying  property  to  a  purpose 
foreign  to  t^t  for  which  he  undertook  to  hold  it. 
Another  test,  which  ia  founded  on  the  same 
principles,  and  which  baa  sometimes  been  applied, 
is  to  consider  the  case  as  unaffected  wj  tho 
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Stetatee  of  Kortmatn  or  Wills,  and  then  to  inquire 
whether  a  trust  has  been  imposed  by  the  testator, 
and  accepted  by  the  devisee  in  such  a  way  that  a 
00  art  of  equity  would  enforce  it  as  Innding  on  the 
conscience  of  the  devisee."  The  obligation  there- 
fore has,  it  would  seem,  as  between  the  legatee 
who  under  radi  olnnmstaDoes  aooepte  the  legacy, 
and  the  persons  designated  by  the  testator  as 
benefidaneoi  the  ohonotw  of  a  trust.  But  the 
right  of  the  lattw  is  wholly  dependent  on  whether 
the  legatee  aooepte  the  legacy  with  knowle^e  of 
the  mandate,  and  no  right  for  them  arises  at  all 
unless  and  until  the  legatee  has  with  notice 
accepted  the  legacy.  A  personal  ration  is  then 
establisbed  between  tiiese  two  parties  without 
reference  to  others,  and  as  between  them  would 
seem  to  have  the  iuoidente  of  a  trust.  It  is  not 
denied  that  had  the  memorandum  been  actually 
added  in  the  form  of  a  codicil  to  the  will  ite  effect 
would  have  been  that  oontended  for  by  the  appel- 
lanta.  The  unappropriated  reaidue  of  the  per- 
sonalty would  have  been  applied  first ;  and  tben 
the  speoifio  legatee  under  the  codicil  and  Hiss 
Washmgton  as  the  specific  devisee  of  the  house 
would  nave  contributed  pro  rata  to  the  balonoe. 
The  present  case  is  free  from  the  oomplioatioa  of 
any  other  iMotee  b^g  oonoemed  in  the  distribn- 
tion.  On  what  ground,  then,  must  the  oonrt  hold 
its  hand  and  refrain  from  insisting  on  equity 
being  done.  The  fact  that  the  memorandum 
creates  an  obligation  dthon  the  will,  and  cannot 
be  enforced  as  part  of  the  will,  does  not  seem  to 
me  to  be  at  all  inocmsistent  with  the  right  asserted 
by  the  oonrt  on  the  principle  above  stated  to 
intervene  to  prevent  an  anrighteous  insistence 
upon  a  prima  facie  legal  right.  The  court  does 
not  wait  to  give  effeofe  to  an  equity  which  dis- 
places  the  Stetote  of  Frauds  until  after  the  righte 
of  the  parties  have  been  disposed  of  on  the  footing 
(A  tiie  statute.  So  it  seems  to  me  to  be  whol^ 
consistent  with  tiie  admissitm  that  nothing  dehor§ 
the  will  can  be  treated  as  part  of  the  will  that  the 
court  ehonld  intervene  to  jnwent » legates  from 
committing  a  fraud  by  insisting  on  nis  righto 
under  the  will  to  the  proju^w  3t  his  essfari  fus 
frusf.  Why  should  the  court  raumnce  ite  jnris- 
dictitm  over  the  legatee  to  compel  him  to  perform 
his  trust  because  a»  is  engaged  in  assisting  at  the 
distribution  assets  under  the  wiUP  He  is  not 
emancipated  ftom  ite  jnrisdiotion  because  he  is 
engaged  in  that  process,  and  the  court  will  not,  I 
should  hope  be  deterred  from  exeroisii^  this 
collateral  jurisdiction  by  the  fear  that  in  so 
doing  it  may  indirectly  ^ve  effect  to  the  well 
ascertained  intention  of  a  teatator  not  expressed 
on  the  face  of  the  will,  but  not  inconsistent 
with  it.  I  think  this  appeal  must  be  allowed, 
and  that  the  contention  at  the  i4>f  ellanto  must 
prevail. 

Stiblino,  L.  J.— There  can  be  no  question  that 
upon  the  principles  stated  by  Lord  Hatherlm^ 
(tlien  Wood.  Y .G.)  in  WaUgravB  v.  Tthha  (2  K.  &  3. 
313,  at  p.  321),  in  a  passaee  quoted  with  approval 
by  Lord  Gaims,  L.(;.  in  Jones  v.  BnuUey  (19  L.  T. 
Rep.  106;  L.  Rep.  3  Ch.  App.  362,  at  p.  363), 
Mies  Waehington  is  in  equity  subject  to  a  per- 
sonal obligation  to  dispose  of  the  property 
mentioned  in  the  memorandum  of  the  17th  June 
1897  in  accordance  with  the  directions  therran 
oontuned.  The  precise  nature  and  extent  of  the 
obligation  must  depend  on  the  true  meaning  and 
effect  of  that  document.  It  was  properly  admitted 
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at  the  Bar  that  if  the  muoonuidiuii  had  been 
dnW  executed  and  admitted  to  probate  aa  a 

codicil  to  the  will  of  the  testatrix,  anoh  property 
(which  I  ahall  hereafter  call  the  savingi)  would 
have  been  speoifioaUy  bequeathed  by  the  testatrix 
and  oonceqaently  been  exempted  from  payment 
of  funeral  and  tMtamentary  expenaes,  debts,  and 
legacies,  it  the  personal  estate  not  specifically 
b^ueathed  was  sufficient  to  pa^  these  charges. 
The  principle  of  the  exemption  is  {as  is  pointed 
out  by  Lord  Selboroe,  L.O.  in  Sohertson  r,  BroeUi' 
bent.  50  L.  T.  Rep.  243;  8A.pp.  Cas.812.  at  p.  815) 
"  that  it  is  necessary  to  give  effect  to  the  inten* 
tion  apparent  by  the  gift  If  the  bequeet  is  of  a 
parUcnlar  chatteli  such  aa  a  horse  or  a  ship,  it  is 
manifest  that  the  teat^n  intended  the  thing  to 
pass  unooodiUoDaUy  and  in  §iaiu  quo  to  the 
legatee,  which  ooula  not  be  if  it  were  aubjeot  to 
the  payment  of  funeral  and  testamentary  expoues, 
debts,  and  legacies.  As  against  creditors,  the 
testator  cannot  wholly  release  it  from  liability 
for  his  debts;  but  as  agaizLst  all  persoos  taking 
benefits  under  his  will  he  may.  The  same  prin- 
ciple applies  to  everything  which  a  testator 
identifying  it  by  a  sufficient  description  and 
manifeeting  an  intention  that  it  should  be  enjoyed 
or  taken  in  the  state  and  oondition  indicated  by 
that  description,  separates  in  farour  of  a  parti* 
onlar  legatee  from  the  general  mass  of  his  personal 
estate,  the  fund  out  of  which  pecuniary  legacies 
are  in  the  ordinary  oonrse  payable."  Inasmuch 
as  the  memorandum  was  not  executed  aa  a  codicil, 
this  reaaoning  cannot  be  applied  without  some 
qaalifioation.  If,  for  example,  the  testatrix  hed 
by  her  will  made  ipecifio  or  pecuniary  bequests, 
the  l^j^tees  would  nave  been  entitled  to  aay  that 
their  rights  could  not  be  aifeoted  by  a  document 
which  did  not  satisfy  the  requirements  of  the 
Wills  Act,  and  to  insist  that  tim  estate  should  be 
administered  (so  far  as  they  were  ooncerDed) 
without  regfurd  to  it ;  and  orasequently  the  sar- 
iags  as  well  as  the  other  property  devised  and 
bequeathed  io  Miss  Washington  would  remain 
subject  to  those  rights,  as  in  any  case  all  such 
property  would  be  to  the  rights  of  creditors.  Bat 
as  between  Kiss  Washington  and  the  beneficiaries 
under  the  memorandum,  the  savings  have  been 
separated  in  favour  of  those  beneficiaries  from 
the  general  mass  of  the  testator's  estate  and  made 
subject  to  the  dirposition  expressed  in  the  memo- 
randum. Prima  /mU,  therefore,  it  seems  to  me 
that  as  between  lllias  Washington  and  those 
benefidaiieB  the  principle  l^d  down  by  Lord 
Selbome  applies,  and  that  the  savings  ought  as 
,  between  tiiat  m;operty  and  the  other  property  , 
,  given  to  Hiu  Washington  to  be  held  exempted  ' 
.frmn  the  charges  which  fall  primarily  on  the 
personal  estate  not  specifically  bequeathed.  The 
memorandum  itself,  when  carefully  examined, 
seems  to  me  to  contain  much  which  serves  to 
indicate  that  this  was  the  meaning  of  the 
testatrix.  She  states  that  she  leaves  the  docu- 
ment "  with  her  will ";  she  desires  the  fund  to  be 
invested  by  her  trustees.  In  my  opinion,  this 
indicates  her  meaning  to  be  that  tbe  memorandam 
shcnld  (as  between  tbe  beneficiaries  thereunder 
and  Miss  Washington)  be  taken  as  forming  part 
of  her  testamenUry  disposition, '  and  that  (as 
between  the  same  parties)  the  memorandum 
should  take  effect  as  if  it  had  been  a  duly 
executed  codicil ;  and  tbe  like  eonsequenoes  as 
regards  the  administration  of  the  estate  must 
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follow.  Eekewiob,  J.  haa  beesd  his  decision  on 
the  ground  that  tiie  title  of  the  benefioiariss 
under  the  memorandum  was  tUhort  the  will.  Ttus 
is  undoubtedly  true,  yet  it  does  not  seem  to  me 
to  oondnde  the  case.  If  Jtliss  Washingtim  had 
died  before  the  estate  of  the  testatrix  was  folly 
administered  and  had  made  a  will  bequeathing 
the  savings  in  the  terms  of  the  memorandum  hoc 
l^^atees  would  have  derived  iiVLtdehort  the  will  of 
the  testatrix  ;  but  the  case  of  Ltidy  Langdale  v. 
Brigg$  (8  De  G.  U.  &  G.  391)  would  have  been,  as 
I  think,  a  direct  authority  in  favour  of  the  exemp- 
tion of  tbe  saving  from  the  funeral  and  tett^ 
meutary  expensss  and  debts  of  the  testatrix.  In 
that  case  a  testator  spectftoally  bequeathed  certiia 
leaseholds  which  formed  port  of  the  general  pn- 
•onal  estate  of  a  prior  testatrix  whose  estate  was 
not  oompletelj  administered  at  the  death  of  the 
testatw ;  and  it  was  ooutended  that  the  leaselinljs 
were  subject  io  the  payment  of  the  funeral  and 
testamentarv  expeusee,  debtp,  and  legades  of  the 
testatrix.  Tomer,  L  J.  says  (8  De  G.  H.  k  Q» 
pp.  434,  435] :  "  It  was  .  .  .  insisted  that  the 
wbole  or  some  part  of  the  funeral  and  testa- 
mentary expenses,  debts,  and  legacies  .  .  . 
ought  to  be  made  good  out  of  these  leasehold 
estates.  But  as  to  tbe  funeral  and  testamentary 
expenses,  debts,  *  and  legacies,  there  were  other 
assets  .  .  .  out  of  which  they  could  be  and 
were  ultimately  pud.  And  surely  if  these  lease- 
holds were  well  bequeathed  by  the  will  of  tbe 
testator,  it  was  the  duty  of  hie  executors  to  take 
care  that  they  were  not  unnecessarily  sold  for  the 
purpose  of  mttking  thesepayments."  So  here,  it 
seems  to  me,  that  JCiss  Washington  oame  under 
an  obligation  to  take  care  that  (as  between  herself 
and  the  benefictaries  under  the  memorandnni)  the 
savings  were  not  unnecessarily  reeorted  to  for  the 
purpose  of  answering  the  funeral  and  teetamoitBry 
expenses  and  debts  of  the  teetatrix.  Finallv,! 
may  observe  that  the  riew  which  I  have  turn 
does  not  conflict  with  any  decision,  and  ia  in 
accordance  with  what  was  done  by  Lord  Alranl^r 
M.R.  in  Barrow  v.  Qreerumgh  (3  Tee.  152)  and  by 
James,  T.C.  in  Irvine  v.  Sullivan  (L.  Bep.  8  Eq> 
673).  For  these  reasons  I  think  that  tlw  ftpp» 
ought  to  be  allowed. 

Cozen s-EU&DT,  LJ.— IHis  Lordship  referred 
to  the  provisions  of  the  will  of  the  11th  Jan.  X897' 
and  read  the  memorandum  of  tbe  17ih  Jan.  1897, 
and  continued:]  It  will  be  otwerved  that  the 
witness  to  this  memorandum  was  the  rendoaiy 
devisee  and  legatee,  ICiss  Washington.  Ti» 
.memorandum  was  not  properly  attested  as 
codicil  and  could  not  be  proved.  The  testattb. 
died  in  Dec.  1896.  and  her  will  was  proved  ou  the 
7bh  April,  1899.  By  an  order  made  by  Eeke- 
wicb,  J.  on  the  14th  Maroh  1900,  on  an  origin^g 
anmmona,  Hiss  Washington  submitting  to  ^ve- 
effect  to  the  memorandum  as  the  court  mi^t 
direct,  the  court  declared  that  all  the  testatrix's 
property  belonging  to  her  at  her  death,  except  the- 
fre^old  messuage  known  aa  Brooklyn  House  snd' 
the  385Z.  the  apportioned  part  of  tbe  testatrix's- 
life  interest  to  the  date  of  her  death,  and  her 
furniture  or  any  farming  stock,  implements,  or 
household  goods  and  effects,  was  bound  by 
said  memorandum.  It  now  appears  that  tbe 
residnaiy  personal  estate,  exdnaive  of  that  |iortioD 
which  is  subject  to  the  memorandam,  ta  not 
sufficient  to  provide  for  the  payment  oi  funeral 
and  testamentary  expens"s  and  debts  and  tii* 
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costs  administraUon,  and  the  qnesUon  arises 
how  the  defioiency  oaght  to  be  home.  Keke- 
wich,  J.  held  that  the  debts,  &o.,  are  payable 
rateablj  ont  (d  the  porticnt  of  the  residuary  per* 
sonal  estate  bound  fay  the  memorandom  and  the 
porUon  sot  m  boond,  and  this  is  an  appeal  by 
persons  interested  ander  the  memoranda^  agHinst 
that  dedaraticni.  It  is  necessary  to  consider  upon 
what  prineipls  the  nndonbtod  role  oi  the  cjoxt 
that  efleot  is  to  be  fpren  mdae  certain  oircnm- 
atwioes  to  dsolaraluws  in  writing  not  properly 
attested  is  based.  It  is  clear  that  no  unattested 
doonment  esn  be  admitted  to  probata  or  treated 
as  part  of  the  wilL  It  is  established  that  a 
devisee  or  Irgaten  who  is  entitled  absolotely  upon 
the  terms  of  the  will  is  in  no  way  affected  by  the 
existence  of  a  docament  sfaowmg  that  he  was  not 
intended  to  enjoy  benefidally  if  oe  had  no  know- 
ledge of  the  docament  nntil  after  the  death  of  the 
testator.  Sooh  a  memorandam  may  or  may  not 
inflnenoe  him  as  a  man  of  honoor,  bat  no  legal 
effect  can  be  ({iven  to  it  if,  however,  the  devisee 
or  l^^tee  is  ioformed  of  the  testator's  intention, 
either  before  the  will  in  his  favoor  is  made  or  at 
at  any  time  afterwards  before  the  testator's  death, 
different  considerations  arise.  It  is  sometimps 
said  thai  under  snob  cireamstanoes  a  trasb  is 
created  in  favonr  ot  th«  henefituaries  under  the 
memorandnm.  At  other  times  it  has  been  s^d 
that  tiie  devises  or  legatee  nndw  the  will  is  boond 
hr  oontnot,  express  or  implied,  to  give  effect  to 
the  testator's  wishea.  Now,  the  so-called  trast 
does  not  affect  the  property  except  by  reason  of  a 
personal  obligation  binding  Uie  individnal  devisee 
or  legatee.  If  he  renoonoes  and  disclaims  or  dies 
in  the  lifetime  of  tbe  testator  the  persons  claiming 
under  the  memorandnm  can  take  nothing  against 
the  heir-at-law,  or  next  of  kin,  or  residaaiy  devisee, 
or  legatee.  The  case  of  Tee  v.  Ftrri*  (2  K.  &  J. 
357)  18  ins^ctiveon  this  point.  There  a  testator 
by  bis  will  gave  his  residae  to  Ferris  and  three 
other  persons  as  tenants  in  common.  By  a  memo- 
randam of  even  date,  not  attested  as  a  codicil,  he 
expressed  his  confidence  that  the  four  persons 
wonld  apNopriate  the  reudoe  to  charitable 
objects,  fenii  akma  was  informed  of  tlus  in 
the  taststm^B  lifetims,  and  Wood,  y.O.  held 
Ferris*  one-fonrth  was  affected  the  memo- 
randam, bat  that  the  other  three-foarths  were 
net  so  affected.  At  p.  363  the  Yioe-Chancelk  r 
says  this:  "It  is  well  settied  law  that  if  the 
testator  had  read  over  to  Ferris  his  will,  and  also 
the  letter  of  the  18th  Aog.  1846,  and  said  :  '  Mr. 
Ferris,  I  have  made  that  will  and  written  that 
letter  expressing  my  intentions  in  making  it,'  and 
Ferris  had  said  nothing  in  reply,  he  woald  in  this 
oonrt  have  been  taken  to  have  contracted  to  carry 
those  intentions  into  effect."  He  then  held  that 
alUioagh  Ferris  did  not  know  of  the  memorandum 
for  sixteen  months  and  shortly  before  the  tes- 
tator's death,  he  could  be  in  no  better  position. 
"  That  being  so,  it  is  impossible  to  contend  that 
a  beneficiary  placed  in  such  a  position  is  at 
liberty  to  stand  by  and  say  notbinff,  and  having 
so  stood  by  and  said  notui^  is  toen  to  be  a« 
tiber^,  after  the  testator's  death,  to  tarn  round 
and  claim  the  benefit  given  him  <m  the  face  of 
ijiewiUas  if  it  had  been  given  to  him  absolately.'* 
In.  other  words,  a  person  to  whom  the  testator's 
wishes  are  thus  iiuUcated  is  held  to,  in  effect, 
oimtract  that  in  oonsideratitm  of  the  testator 
pving  1dm  tihs  pnqterly  absolutely,  or,  if  already 
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given  to  him  absolutely,  not  revoking  it,  he 
(tbe  legatee)  will  give  effect  to  the  testator's 
wishes  to  the  same  extent  and  in  the  same 
manner  as  if  those  wishes  had  been  formally 
expressed  in  a  testamentary  document  admitted 
to  probate.  In  Tee  v.  Ferrit  {ubi  aup.)  th» 
declaration  in  the  decree  was  that  the  one- 
fonrth  share  given  to  Ferris  was  "  affected  by  thc»- 
trusts  thereof  declared  by  the  Utbeat  so  far  as 
sttch  trusts  are  valid."  And  the  decree  want  od 
to  declare  ttiat,  so  far  as  the  real  estate  and 
impare  personalty  vrare  oonoemed,  tiie  tro^ 
were  invalid,  and  that  the  htir-at-law  and  next 
ot  kin  were  respectively  entitled.  The  obligation 
imposed  upoa  Ferris  was  to  treat  his  one-fourth 
exactly  as  if  it  had  been  in  terms  given  b^  will  or 
codicil  for  the  charitable  purposes  mentioned  in 
the  letter,  the  result  beiu^  that  the  beir-at-law 
and  next  of  kin,  who  certainly  were  not  intended 
to  benefit,  did  in  fact  benefit.  Tliere  is  thus 
created  what  Lord  Cairns,  in  /one<  v.  BadUy  (1^ 
L.  T.  Rep.  106 ;  L.  Bep.  3  Gh.  App.  362),  adopt- 
ing the  language  of  Woods,  Y.G.,  calls  "  in  effect 
a  case  of  trust,  and  the  court  will  not  allow  the 
devisee  or  legatee  to  set  up  tbe  Wills  Act. 
Another  way  of  arriving  at  the  same  oonolauon  is 
to  say  that  the  devisee  or  legatee  is  estopped  by 
his  conduct  from  denying  tmit  the  menunandnm 
is  a  part  <A  tiie  will.  But  whether  the  true  ptin- 
oiple  be  tmst  or  contract  or  estoppel,  it  Hems  to 
me  that,  as  between  tbe  devisee  or  legatee  and 
the  persons  interested  under  the  memorandam, 
all  tbe  same  consequences  must  follow  as  wonld 
folbw  if  the  memorandam  had  in  fact  formed 
part  of  the  wUL  Api^in^f  these  principles  to 
the  present  case,  Iflss  Washington,  who  attested 
the  memorandam.  mast  be  taken  to  be  subject  to 
a  personal  obligation  to  give  effect  to  the  memo- 
randam precisely  as  if  itliad  been  duly  executed 
as  a  codicil  aad  admitted  to  probate.  .It  was 
fointiy  argued  that  the  memorandum  it  admitted 
to  probate  would  not  have  amounted  to  a  specific 
bequest,  but  upon  the  languige  of  the  memo* 
random  I  can  feel  no  doubt  on  this  point.  The 
result  is  that  Hiss  Washingtmi  in  dealing  with 
the  residnaiy  real  and  personal  estate  ^ren  to 
her  by  the  will,  mutt  treat  the  property  ojmprind 
in  the  memorandum  as  thoagh  it  nad  been  speoi- 
cally  bequeathed,  and  it  follows  from  this  that 
the  residuary  personal  estate  not  comprised  In 
the  memorandam  must  first  be  exhausted  to  pay 
debts,  Ac,  and  that  any  deficiency  must  be  borne 
rateably  by  the  property  comprised  in  the  memo- 
randnm,  and  by  the  real  estate  devised  to  Miss 
Wasbiogton.  Kekewioh,  J.  seems  to  consider 
thac  the  memorandum  only  operated  as  a  gift  o9 
a  portion  of  the  residuary  estate  after  the  entirei 
residae  had  been  properly  administered.  But 
for  tbe  reasons  I  have  stated,  I  think  this  new  is 
not  correct.  As  gainst  creditors  of  course  this 
property  is  available.  If  there  were  any  specific 
legatees  or  devisees  other  than  Miss  Washington, 
this  property  most  be  exhausted  before  the  pro- 
perties  bequeathed  or  devised  to  them  oonla  bo 
touched.  But  as  against  Hiss  Washington  this 
property  most  be  re^iurded  as  specifically  be- 
queathed. The  result  ib  that  the  appeal  must  be 

Appeal  aUowed. 

Solicitors :  Sidtdcde  and  Son,  agents  for  Heaitm 
and  Son,  Barelem;  HideUnt  WaehiiigUmt  and 
Peumon. 
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HIGH  COURT  OF  JUSTICE. 

GHAIfOEBY  DIVISION. 
Tuetday,  May  13. 
(Before  Fabwbll,  J.) 
Be  Cbidit  Ajbsubahcb  ahd  Ouabahtbs 

COKPOBA-TJOH.  (a) 

Oomptmjf — £«(iu«fton  ttf  oapUal—CaiudtaHon  of 
lott  capital — Lottea  to  beoorne  inpropoHum  w 
capital  paid  np—Diffanni  amotmif  paid  i^  on 
faiM  elduw  tif  maru— Other  Bharee  not  prapoMd 
to  be  ttfeeled. 

The  eapital  of  a  eompany  woe  ^,000,0001.,  eoneiet- 
ing  q^2000  d^erred  Aaret  t^ll  eaeh  ietued  to 
the  mbforftm  to  the  memonsaditm  «  fuUy 
paid,  and  99,800  ordiruury  ehairce  of  each,  of 
which  37,712  had  been  wmd,  lliiS  to  the 
vendort  a»  paid  up  to  the  anumnt  of  SI.  and 
36,589  to  other  per$on$  at  paid  tmtothe  amount 
of  21. 

The  articUa  provided  that  if  the  company  he 
wound  up  and  the  aaeeta  he  xntnMcient  to  repay 
the  pai£up  capital,  ilie  aateta  ehould  he  Aietrx- 
buted  so  that  t?ie  tossea  ahouJd  be  home  in  pro- 
portion to  the  eapital  paid  up  or  whu^  ought  to 
hme  heen  paid  up  at  the  oomm«Hoeinen<  of  the 
winding-up. 

The  eonwany  now  petitioned  to  reduce  the  ordi. 
nary  anares  to  SI.  lOa.  each,  credited  with  31. 10*. 
where  51.  had  heen  paid,  and  10a.  where  21.  had 
been  paid,  the  deferred  aharee  to  be  unaffected. 
Tkia  woe  appoaed  hy  certain  ahareholdert. 

Sdd,  that  the  duty  of  the  eouH  woe  to  M«,  Aat  the 
ZoMM  were  divided  between  the  different  dauea 
of  fAorea  in  the  aame  manner  a«  m  a  winding- 
up;  thc^  the  articlet  provided  that  in  euch 
winding-up  loaaea  must  be  borne  in  proportion 
to  the  amount  of  capital  paid  up;  that  toe  pro- 
poeed  reduction  wae  not  in  accordance  wiS^  thie 
prindpie,  and  inu«<  therefore  be  refuaed. 

Thib  ma  a  petition  for  the  Tedaotimi  of  oai^tal. 

The  Oredit  Aanmnoe  and  Ghianntee  Oorpora- 
tion  Limited,  the  oompaoy  in  qnnsUffli,  waa 
inooTpMated  in  1897  with  a  capital  of  1,000,0001.. 
divided  into  2000  deferred  sharas  of  II.  eat^  and 
99,800  ordinary  shares  of  lOt.  each. 

The  memorandnm  of  aasociation  of  the  com- 
pany provided  that  the  profits  ehoold  be  applied, 
after  carrjing  to  reserve  snoh  soma  as  might  be 
thooght  ezpraient  by  the  directors  in  paying  a 
dividoid  npon  the  ordinary  shares,  at  the  rate  of 
10  p^  cent,  per  annum  on  the  amount  psld  np  for 
the  time  bemg;  and  that  one<half  the  snrplos 
ahould  be  paid  to  the  holders  of  deferred  shares, 
and  the  other  half,  subject  to  payment  thereout 
of  enoh  extra  remuneration  to  the  directors  as 
the  oompany  in  general  meetmg  should  direct, 
should  belong  to  the  ordinary  shareholders. 
-  The  articles  of  association  gave  the  company 
power  to  reduce  capital,  and  contained  the  follow- 
ing article : 

152.  If  the  oorporation  ihall  be  woond-ap,  and  the 
auplos  asasts  sh^  be  inniffioient  to  zepaj  the  whi^  of 
the  psid^np  esf^tsl,  snoh  stirpfau  ssssts  shall  be  dis- 
-tribntsd  K  that,  m  nearly  aa  may  be,  the  losses 
eball  be  borne  by  the  members  in  proportion  to  the 
e^ial  paid  ap,  or  wbioh  ought  to  hava  been  paid  up,  on 
the  ■faerae  beld  by  them  renpeotirely  iX  tiie  oommenoe- 

(a)  Beported  by  A.  W.  OBABTEa,  Eaq.,  BairUter'-M.Lev. 


meat  ot  the  wlndini^-vp.  Bat  this  olsnse  ii  to  be  witii- 
oat  pnjadioe  to  the  rights  oC  tiie  holden  of  tharea 
isaoed  apoa  (peoial  conditions. 

The  2000  11.  shares  had  been  issaed,  as  fnlly 
paid,  to  the  subscribers  of  tiie  memorandum  m. 
association  in  consideraticm  of  their  underwriting 
a  part  of  the  capital ;  1123  of  the  ordinatr 
101.  shares  had  heen  issued  to  the  vendors  as  paid 
up  to  the  extent  of  51.  On  the  other  orcUnary 
nares  issued  2Z.  only  had  been  called  up  or  ^d. 

The  company  had  incurred  lessee,  and  on  the 
12th  Deo.  1901  passed  a  special  resolntion,  which 
was  afterwards  duly  confirmed : 

That  the  oapital  ot  tbe  eoapeaj  be  tedaoed  to 
850,3001.  divided  hito  M^OO  or&iaiy  afaarss  of  lOL 
ead)»  aad  2000  dsferrod  sbans  of  11.  oaoh,  and  thit 
sadi  rednoticm  be  effected  by  oaaodling  e^dtal  to  ths 
ezteat  of  II.  lOi.  ia  respect  of  eaoh  oC  the  ordinary 
shares  in  tbe  oompany'a  capital  .  .  .  wbioh  have 
been  iaaned  and  are  now  ootetaadiBg,  and  by  Tedn«lii( 
the  nominal  amoont  of  all  the  ordinary  shaves  in  the 
oompsny's  capital  from  101.  to  81.  10*. 

The  minute  proposed  to  be  re^atered  stated: 

The  capital  of  the  oompany  ia  850,0001..  divided  ioto 
99,800  ordinary  aharea  ot  St.  10«.  eaoh,  and  2000  defarrwl 
aharea  ot  II.  eaoh,  redaced  from  1,000,0001.  divided  into 
2000  dalorred  aharea  ot  11.  eaeh,  aad  99,800  ofdiaatr 
shatsh  of  101.  eaoh.  Al  ths  tims  (rf  ngtebatian  o<  tUa 
mhiats  1183  of  tbe  ssid  ordinary  shazss  have  bsan  iasaad. 
aad  0X0  paid  np  or  oooaidend  as  paid  ap  to  the  sxtsnt  of 
81. 10«.  per  share,  ai^  262 1 of  the  said  ordinary  ahazes  hare 
been  forfeited  for  nnqiSiynMat  of  oslls,  and  the  zeaiain- 
in?  33,998  have  beea  lasosd  and  an  paid  opto  the  axtant 
of  lOf.per  share. 

This  petition  was  for  ooaftrmation  of  the  pro- 
poeed  redttotion. 

Vpjohn,  EG.  and  W.  A.  Q.  Woode  for  the 
petition. — It  is  proposed  to  reduce  one  class  of 
aharea  and  not  the  other.  Xo  doubt  the  reduc- 
tion on  a  loss  of  capital  ought  to  be  borns 
between  all  classes  rateaUy.  But  the  company 
has  power  to  apply  a  retnm  of  oapital  if  gamod 
or  a  loss  if  lost  to  any  particular  class  of  share* 
holders  subject  to  a  special  report  sanoticnung  or 
refusing  such  sanction.  The  great  conflict  on  Uui 
question  is  now  settled  by 

Birtih  V.  Cropper,  61  L.  T.  Bop.  681  j  14  App.  Cai. 
525. 

Jenktna,  K.G.  and  Mart^i  for  opposing  bIuu«- 
holders. — The  form  of  article  which  ia  used  here 
is  that  which  Is  to  be  found  on  p.  659  of  Palmer's 
Company  Precedents,  7tii  edit,  and  which  was 
drawn  for  the  purpoae  of  fjettin^  out  of  the 
decision  in  that  case.  Aocordingly,  in  a  winding* 
up  it  is  important  whether  our  wures  are  ot  the 
nominal  value  of  81. 10*.  or  lOL  The  pn^osed 
rednotion  ia  therefore  inequitably  and  ought  not 
to  be  sanctioned. 

Ih^oKn,  K.O.,  in  reply,  referred  to  the  judgment 
of  Ghitty,  J.  in 

Re  Floating  Dock  Oompany  i^  St.  Themot,  (1895) 
1  Ch.  697 ; 

itannatyne  v.  Direct  Bpamiah  Wegra^h  Ompeuy, 
55  L.  T.  Bep.  716 ;  84  Oh.  Div.  887  ; 

Bs  Bdrrew  Hmmaiite  Steal  Oamjtony,  83  L.  T.  Bsp. 
897 ;  (1900)  2  Ch.  846. 

Fabwbll,  J.— -It  nuy  be  vary  inoonveniant, 
but  the  objectitm  seems  to  be  mil  fonaded.  I 
allow  it,  however,  with  some  reluctance.  Thia 
company  consUte  of  shares  some  of  which  were 
issned  under  a  registered  oon^gt  at  the  Drioe  of 
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5L  and  101.  TMpeeUTeljr.  There  are  other  shares 
on  which  21.  is  called  ap,  and  the  ordinary  rule 
in  the  afaeeaooe  at  speoial  provision  is  that  the 
assets  are  available  for  dtstribation  in  a  winding- 
up  among  the  members  in  proportion  to  tiie 
nominal  owital  held  by  them.  To  avoid  that 
cooditi(ni  of  things  a  special  artida  was  firamed 
whiah  I  need  not  read,  Dooanse  it  ia  .to  be  found 
in  Falmar'a  Oompany  Preoedsnts  at  p.  6S9.  Now, 
as  I  nndentand  it,  in  cases  ci  xednotton  of  c(^>ital 
iheoonrt  is  treating  the  ndncttcm  as  a  sort  of 
satidpation  to  a  limited  extent  of  what  would 
take  place  if  there  were  a  winding-ap.  Thus, 
Cotton,  Ii.J.  in  Bcautalyne  IHreet  Spaniah 
nUgraph  (Oompany  {ubi  rap.),  at  p.  299  of  the 
L.  B.  says :  **  If  fthere  was  a  winding-op,  the 
capital  bong  partly  lost,  the  pceferenoe  share- 
holders and  the  ordinary  shareholders  mast  bear 
the  loss  rateably  between  tbem,  because  these 
shares  were  constituted  without  any  preference 
as  regards  capital,  though  they  had  a  pr^erenoe 
asregarda  dividend.  Thffli,  if  that  is  so,  and  there 
is  a  loss  of  capital,  in  consequence  of  which  there 
is  a  reduction  made  in  the  capital  of  the  oompany 
by  redmnnff  the  nominal  amount  of  the  shares, 
uat  nmct  oe  borne  not  only  by  the  ordinary 
iharehcdders,  but  also  by  the  preferenoe  share- 
holders." As  I  nnderstuid  it.  ^t  means  this, 
thai  when  you  oome  to  oonsidu'  a  rednoticHi  of 
e^tal  under  the  Act  of  1877  yon  have  also  to 
otnnideT  what  would  take  place  if  there  were  a 
liquidation.  Looking  at  the  articles  to  sea  what 
the  bargain  is,  and  applying  that  so  for  as  one 
can  to  the  limited  liqmdation  which  is  spwosed 
to  be  taking  place,  Uiere  is  the  bargun.  and  I  do 
not  see  how  to  avoid  it.  It  leadsto  inconvenienoe, 
no  doobti  but  I  am  not  at  liberty  to  disregard  it. 
The  result  is  that  I  make  no  order  except  to 
jii«miiHf  the  petition  with  oosts. 

Solimtora:  Qnenwood  and  Greenwood;  B. 
Chapman. 


Thurtday^  May  29. 
(Before  Fabw>ll.  J.) 

AnSATOBS  LlUITlD  V.  TOLLIT.  (a) 

Company — Ncmt—New  company  proptmtd  io  he 
ngiit&nd  tttuisr  similar  name  —  JnjtmeHon 
—dmpanUM  Act  1862  (25  26  Viet.  e.  89), 
1.20. 

AenUon  Limiied  woe  a  company  etidblithed  for 
the  pwrpoMC  of  working  a  certain  patent  for  the 
instantaneoua  automatie  aeraiion  of  Uquide. 
The  defendants  were  the  eignateriea  to  the 
memorandum  and  arOdee  of  aseociafion  of  a 
propoud  new  company  to  he  knoum  as  Automatie 
Aerator  Patente  Jjimiied.  The  plaintiff  com- 
pany moved  for  an  injunction  to  reeirain  iha 
aefendanta  from  regietering  that  title  as  being 
eeiaiiaied  io  deoetvs,  and  rested  their  case  largely 
on  thef^  that  **  Aerators  "  was  gerierally  known 
as  a  company  thai  possessed  the  principle  of 
instantaneous  automatie  aeration — that  was  the 
plaintiff  company — ami  thai  ike  adoption  of 
that  word  by  the  defendants  was,  therefore,  cal- 
culated to  deceive.  The  defendants  contended 
that  the  system  they  proposed  to  adopt  was 
entirely  different  from  thai  of  the  plaintiffs,  and 
could  not  0s  eonpMed  with  Viaiir  patent. 

U)  Xapotttd  tr  A.  W.  OH&iTSB,  M0h  BuiirteMt-Xaw. 
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Seld,  that  there  was  no  evidence  of  probability  of 
decep  iion,  and  that  the  adAon  was,  Oim^ore,  an 
attempt  to  man  opolise  a  word  in  ardfykary  use^ 
and  must  be  dtsmia«ed  with  costs. 

Thi  phuntiilB  in  this  case  were  a  oompany 
established  for  the  purpose  <rf  working  a  certain 
patent  for  the  instantaneous  automano  aeration 
of  liquids,  and  the  defendants  were  the  sifpatoriee 
to  the  memorandnm  and  articles  of  assooiation  of 
a  proposed  new  oompany  to  be  known  as 
"  Automatic  Aerator  Patents  Limited." 

Abont  the  1st  May  1902  it  came  to  the  know- 
ledge of  the  direot(»r8  of  the  phuntiff  oompany 
that  a  new  oompany  was  being  formed  under 
that  title,  and  th^  aooordingly  ^«pared  a 
memonmdum  and  articles  of  assooiaUon  of  a 
new  oompany  under  the  title  v/l  Automatic 
Aerators  Limited,  which  was  tendered  to  the 
BMristrar  of  J(nnt  Stock  Companies  on  the  8th 
May. 

&}me  delay  took  plaoe  owing  to  a  technical 
informality,  and  ultimately  the  registrar  rvfosed 
io  register  the  name,  as  the  defendants'  papers 
had  then  been  lodged  with  him. 

The  plaintiff  company  th«i  oommenoed  this 
action,  in  which  they  claimed  an  injunction  to 
restrain  the  defendants  from  roistering  a  oom- 
Muy  under  the  titie  of  "  Automatic  Aerator 
Patents  Limited  "  or  in  any  other  name  so  nearly 
resembling  the  name  of  the  plaintiff  otnnpai^ 
as  to  be  calculated  to  deceive. 

Notice  of  motion  having  been  given  fax  an 
injunction  in  the  action,  tfn  motion  wasordmd 
to  be  heard  as  an  action  wiUi  witiiesses  and 
withont  pleadings. 

The  plaintilCr  ease  was  that  thev  bad  bean 
carrying  on  business  since  Feb.  1900,  and  had 
spent  large  sums  in  advertiung  the  oompany 
in  England  and  the  colonies,  particularly  in 
Australia  and  South  Africa,  and  the  word 
"  Aerators  "  was  thoroughly  well  known  over  the 
greater  part  of  tiie  world  as  a  company  poesesoing 
the  principle  of  instantaneous,  antomatio  aera- 
tion by  the  name  of  "  sparklets." 

For  the  defendant  it  was  urged  that  the  system 
of  aeration  they  proposed  to  adopt  was  entirely 
different  from  that  of  the  plaintiBa. 

The  plaintiff  compai^'s  system  was  essentially 
a  portable  (me,  whilst  that  <a.  the  dafsndante  was 
more  adapted  to  public-houses  and  places  of  bnai- 
ness  wheve  a  luge  amount  of  aeration  waa 
required. 

The  plaintiff  company's  objection  to  tiie  defon- 
danta'  title  was  praotioally  ocn^ed  to  the  word 
"  Aerator  "  on  the  ground  that  that  word  had  beok 
identified  over  the  greater  part  of  the  world  with 
the  business  carried  on  by  them. 

Jen^nt,  K.C.  and  /.  Q.  Woodtor  the  motion. — 
The  object  of  the  motion  is  to  restnun  the 
i^istration  by  the  defendants  of  the  name 
"  Awator  Patents  Limited."  We  are  entitled  t» 
this  under  sect,  20  of  the  Companies  Act  1862. 
The  use  of  tiiat  name  is  calculated  to  deceive. 
The  defendants  have  taken  the  whole  of  our  name- 
with  the  exception  of  an  "s."  Thev  have 
adopted  the  actual  word.  {Up}Qhn,K.O.axA  George 
Lawrence,  for  the  defendants,  referred  to  the  word 
"  Aerator  "  in  Knight's  Dictionary  of  Mechanics, 
1876.  "An  apparatus  for  imJdng  aerated 
waters."  Fabwbll,J.— If  yon.  take  a  common 
word  in  the  English  language  can  yon  restrain 
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the  nse  of  that  P]  Oertainly.  That  is  the  case 
of  the  North  CMtMre  and  Manehetter  Bretoery 
Company  v.  Maneketter  Breuwry  Company 
Limtted  (79  L.  T.  Bep.  645;  (1^)  A.  C.  83). 
(Faswili.,  J.— That  was  the  name  of  a  paru- 
oular  plaoe.] 

Upjohn,  K.O.  and  George  Laurrenee  for  the  de- 
fen^Lnts. — This  case  goes  to  the  high-water  mark 
of  the  oaaes  on  the  subject.  Thej  depend  largely 
on  a  question  of  fact.  The  evidence  here  is 
insnfficoent.  [Fabwbll,  J. — Ton  cannot  have 
«Tidence  of  actual  deception  here ;  yon  can  only 
have  endanoe  oi  common  aenae  men  that  tb^ 
beliere  tiie  name  ia  oalonlated  to  deoeiran  There 
is  no  gromid  for  an  injanotion  here.  The  Man- 
ehetfer  Brewery  case  (vhi  sup.)  was  altc^etker 
different. 

Fabwsll.  J.  —  The  plaintifEs  "Aerators 
Limited"  claim  an  injunction  to  restrain  the 
defendants  from  registering  a  companj  under 
the  name  ot  "  Automatic  Aerator  Patents 
limited"  on  the  gronnd  that  such  name  ao 
nearly  resembles  i£e  plainliiBs*  name  a>  to  be 
calomated  to  deceive  within  tin  meaniDs  the 
20th  sectaon  of  the  Companies  Act  1862.  The 
plaintdfts  were  incorporated  in  tiie  year  1900,  and 
took  over  the  business  of  a  similar  company  of 
the  same  name  incorporated  in  1S96.  Their 
bnsinesa  consists  in  the  sale  of  sparklets;  this 
word  is  tbeir  trade  mark,  they  have  hurgely 
advertised  "sparklets."  I  onderstand  them  to 
be  a  small  apparatus  containing  carbonic  acid 
gas  by  means  of  which  contents  of  bottles  are 
aerated.  One  of  the  merits  claimed  for  them  is 
their  portability  and  their  applicability  to  a  small 
•quantity  of  liquid.  The  defendants  propose  thai 
the  new  company  to  be  formed  by  them  shall 
acquire  pateuba  for  the  aeration  of  liquids  con- 
tained  in  tanks  or  oistemsof  large  size,  and  shall 
ttther  work  such  patents  themaelTea,  or  shall 
form  mib8idiai7  companies  for  the  derelo^ent 
of  such  patents.  The  20th  section  of  the  Com- 
panies Act  enacts  that  no  company  shall  be 
rM^stered  under  a  name  identiciu  with  that  by 
wiuoh  a  rabsisting  company  ia  already  registered 
or  so  nearly  resembling  the  same  to  lie  calculated 
to  deceive,  except  in  certain  cases  which  are 
not  material  to  the  present  case.  It  will  be 
•obserfed  that  a  company  has  therefore  a  greater 
right  than  an  individual  in  respect  of  names 
that  are  identical.    For  John  Smith  cannot 

.  prevent  other  persona  of  the  same  name  from 
using  their  own  name ;  but  John  Smith  Limited 

.  can  prevent  the  registration  of  any  ofclier  com- 
pany as  John  Smith  Limited.  I  do  not.  however, 
oonsider  that  it  follows  that  the  Legi^ature  has 
intended  to  ff.n  oompaniea  any  graater  rights 
than  individuals  poaaeas  in  respMt  of  namea 
wliidh  are  not  identical,  but  only  similar,  and  it 
haa  beem  held  that  **  calculated  to  dec^Te"  does 
not  point  to  intentional  fraud,  bat  it  ia  a  question 
of  met  in  each  case  whether  the  name  of  the  new 
company  is  so  similar  to  that  of  the  old  company 
aa  to  induce  the  belief  Uiat  the  two  compMiies 
are  identical.  In  considering  this  question  it  is 
material  to  ascertain  (1)  what  business  has  been 
or  is  intended  to  be  carried  on  by  the  old  com- 
pany, and  what  is  intended  to  be  carried  on  by 
the  new  one;  (2)  what  sort  of  name  has  been 
adopted  by  the  old  company.  As  to  the  first 
point,  I  do  not  think  that  it  is  sufficient  for  an 
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existuig  company  to  point  to  clauses  in  iti 
memorandum  which  will  enable  it  to  extend  its 
operatioua  to  nnmerona  classes  ai  trade  uilesi  it 
can  satisfy  the  ootut  that  it  either  has  carried  en 
or  really  propoaea  within  a  limited  tine  to  etrry 
on  aacb  partumlar  bmdnesa.  It  oamiot,  I  thmk, 
be  enough  in  theae  days  when  the  objects  ti  a 
company  are  usually  limited  only  by  the  number 
of  letters  in  the  alphabet  and  extend  to  every 
form  of  buuness  whether  connected  or  nob  wiu 
the  principal  object  to  show  that  the  intended 
new  company  includes  some  similar  objects.  It 
is  necessary  to  see  whether  the  real  objeota  of  the 
seoond  oompany  ore  similar.   As  to  the  seocmd 
point,  I  think  that  it  is  necessarv  to  oonader  tiie 
nature  of  (he  title  restored  by  the  old  oom* 
pany.   The  plaintiflB  have  ai^ed  that  the  Home 
of  Lords  in  the  Manchester  Brewery  case  {ubi  iw.) 
decided  that  in  no  case  can  a  new  oompany  take 
the  whole  title  of  an  existing  company  whatever 
additional  words  they  may  add  to  it,  and  tim 
aoon^gly   claim  a  monop(dy  in  the  wn 
"Aeratora?*  In  myopinitm  this  ia  not  cmeot 
Tim  House  found  aaa  fact  in  the  case  before  them 
that  the  adopticm  by  the  d^endant  companv  of 
tiie  whole  of  the  {damtiffs*  titl^  atthon^ h  added 
to  other  words,  was  "oaloalatttd  to  deceive,''  bnt 
it  appears  to  me  impossible  to  aaj  as  a  gemeral 
propodticm  that  a  oompany  can  by  r^^atwing  s 
single  word,  whatever  its  nature,  remove  tbat 
word  from  the   English   language  so  far  si 
regfu^  its  use  in  the  title  of  subsequent  com- 
panies. In  the  present  case  the  plaintiifB  have 
tf^en  a  word  which,  and  which  only,  aptly  and 
rightly  describes  a  machine  for  producing  a  par* 
ticular  result.   The  word  has  been  in  common 
use  in  the  English  lanffuage  for  at  least  thirtif 
years ;  it  is  to  be  fouim  in  diotionarias  such  as 
the  Century  (1889),  Murray's  Diotionair  (1891), 
and  in  the  Biotiooary  of  Meohaaics  (1876),  to 
which  one  of  the  witnosaos  referred.  It  wodU 
obviously  load  to  (he  greatest  inoonvmuenos  if 
any  company  could  prevent  all  other  oompsmes 
from  using  as  part  of  their  title  the  one  w(vd  ia 
the  English  language  which  u>tly  describes  the 
articles  they  manuutcture  and  deal  in,  or  the 
name  of  the  individual  associated  for  years  with 
a  particular  firm ;  for  example,  suppose  a  oom- 
pany bad  r^stered  the  name  of  Motors  Idmited, 
and  another  the  name  of  Automobiles  Limited, 
it  appears  to  me  impossible  to  say  that  the; 
thereby  prevent  all  other  compames  from  nung 
as  part  of  their  title  these  two  words,  which,  so 
far  as  I  know,  are  the  only  words  which  rwre- 
sent  the  fashionable  locomotives  of  the  day, 
althonsh  their  sole  trade  was  the  manufacture 
and  sue  of  motors  and  aatomobiles.  Or  agua 
to  take  an  inatamoe  of  namea,  it  woald  be  absurd 
to  suppose  that  Barclay  and  Co.  Limited,  the 
well-kaown  bAnkera,  coold  restnun  Barclay, 
Ferkina,  and  Go.  Idmited*  tiie  well-known  bremra, 
from  registerii^  as  such  on  the  ground  that  th^y 
take  the  whole  of  the  title  of  the  banking  firm. 
In  considering  whether  a  name  ia  calculated  to 
dec^ve  it  is,  aa  I  bare  sud,  material  to  see  what 
that  name  is,  and,  if  the  name  is  umply  a  word  in 
ordinary  use  representing  a  machine  or  an  article 
of  commerce,  the  probability  of  deception  is  out 
of  all  proportion  less  than  it  would  be  in  the  case 
of  an  invented  or  fancy  word,  or  even  the  name 
of  a  place ;  the  latter  may  well  point  to  a  particular 
company,  t^e  former  certunly  points  j>rtmd/iuw 
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to  the  nuehino  wartiele, amd oan  only  wader  wry 
exo^^ticnial  cironmstaiioei,  and  bj  a  bmff  oonrse 
of  asage  point  to  the  oompanT,  and  rather  than 
the  thmi;  itaelf.   EagUBh-Bpeaking  people  know 
"  aeratora,"  "  motors,   and  the  like  as  nuwihinee, 
not  as  oompaniea,  akd  the  prewnoe  of  snoh  a 
word  in  the  title  of  a  company  suggests  that.  Jl 
company  deals  in  these  maohines,  not  that  it  has 
anything  to  do  with  a  company  of  that  name ;  if 
the  plaintiffs  assert  the  contrary  it  is  for  them  to 
prove  it,  and  the  prinoipleB  applied  by  the  Honse 
of  Lords  in  Beddaway  t.  Baiihatn  (74  L.  T.  Kep. 
289 ;  (1896)  A.  0. 199),  explained  as  they  were  in 
CsUiMr  Clothing  Company  t.  Maxim  (80  L.  T. 
Bep.  809  ;  (1899)  Jl.  0. 326).  to  which  I  had  oooa- 
non  to  refer  in  Chiven  t.  Cbiven  (1?  Fat  B. 
420),  apply  as  mwdt  to  iha  name  of  a  oompany 
under  sect  20  as  to  ilke  oamel'a  hair  belting,  tiie 
oellnlar  dothing,  and  the  name  of  OUTera  in 
these  oases.   I  will  read  the  passa^  from  Lord 
Shand's  speech,  that  I  read  in  ChtvwB'  case,  "  I 
afaall  only  say  that  it  no  doubt  shows  it  is  pos< 
rible  where  a  descriptive  name  has  been  nsed  to 
prove  that  so  general,  I  should  rather  say  so 
universal,  has  been  the  use  of  it  as  to  give  it  a 
secondary  meaning,  and  eo  to  confer  on  the 
pereon  who  has  so  need  it  a  right  to  its  exclusive 
nee,  or,  at  all  events,  to  snoh  a  nee  that  others 
employing  it  must  qualify  their  nee  by  some  dis* 
tangnishing  oharaotariatio.   But  I  confess  1  hare 
always  thought,  and  I  still  think  that  it  should 
be  made  almost  impossible  for  anyone  to  obtain 
the  exdnaiTe  Tight  to  the  use  of  a  word  or  term 
which  is  in  oroinaiy  ose  in  our  language,  and 
which  is  desoxiptiva  on^,  and,  indeed,  were  it  not 
for  the  dedrftm  in  Bsadaway'i  case  (ubi  tup.),  I 
■hould  sav  this  should  be  made  altogether  impos- 
■ible."  The  plaintiffs  further  argued  that  the 
Aebot  Parliament  was  intended  for  the  protection 
of  the  public,  and  that  there  must  necessarily  be 
some  confusion  in  the  minds  of  ih»  public  if  the 
whole  of  their  title  istaken,  but  I  would  pcdnt  out 
that  the  pluntilfs  cannot  assert  in  th«r  own  names 
the  right  of  the  pnblio— that  is  for  the  Attoniey- 
G^eneral ;  they  can  only  assert  their  own  right  as 
members  ot  the  public  if  and  so  tar  as  they  can 
show  special  damage  to  themselves;  but  the 
choice  of  their  own  name  rests  with  themselves ; 
the  r^strar  has  no  discretion  to  refuse  to 
register  any  name  put  forward  on  behalf  of  a 
company ;  and  if  by  rea8<Hi  of  their  adoption  of 
one  single  word  in  common  use  they  ran  the 
risk  of  enflering  injoir,  tbey  have  only  them- 
■dvea  to  thank,  and  utej  can  no  more  aoqnire 
a  monopcdy  in  the  use  of  the  word  "aerators," 
by  adopting  that  as  their  title  than  an  individnal 
*oan  aoquire  a  monondy  in  hia  own  name  or  the 
name  of  the  article  he  manufactures.  As  in  the 
latter  case  it  is  necessary  for  the  individual  to 
Bhow  not  merely  that  the  defendant  is  trading 
under  his  name  or  making  the  article  the  name  <» 
which  he  has  adopted,  bat  must  also  show  that  the 
name  or  article  is  exolouvelyidentified  with  hisown 
manufacture  so  as  to  have  acquired  a  secondary 
meaning.   So  a  oompany  most  also  show  that 
the  name  which  prima  facie  refers  to  a  number 
of  persons  or  articles  is  in  fact  identified  solely 
with  the  plaintiff  before  they  can  satisfy  the 
court  that  its  nse  as  part  of  another  company's 
name  is  calcolated  to  decnve.    A  name  is  not 
neeessarily  calenlated  to  deceive  because  it  is 
similar;  it  most  depend  in  great  measorenpon 


[Ghav.  Uzt. 


what  the  nature  of  the  name  is,  and  if  it  merely 
represents  the  name  of  the  article  supplied  by 
the  oompany  it  would  reqnire  very  strong  evidence 
to  show  tiuLt  each  name  had  loet  its  primary 
meaning,  and  had  become  identified  with  the 
plaintiff  company.  In  the  case  before  nu^  a» 
mdeed  in  all  cases  under  sect.  20,  the  action  is  a 
^uia  timat  action,  and  evidence  of  actual  mistake 
IS  therefore  impossible,  bat  there  is  in  fact  no 
evidence  to  my  mind  of  any  probability  of  decep- 
tion. The  plaintiffs'  trade  mark  is  sparklets,  and 
the  name  is  pat  prominently  forward  on  their 
shop  fronts,  invoices,  bill-heads,  and  letter  paper. 
The  articles  in  which  they  deal  are  very  different 
from  thMe  to  be  manufMtnred  nndw  the  defen- 
danta*  patents.  When  the  plaintiffs  ascertained 
that  Urn  defendants  intenfled  to  rejpster  the 
Antnnatic  Aerator  Patonts  Limited  thqr  thon- 
selves  applied  to  r^^ter  another  oompany  under 
the  same  or  all  but  the  same  title,  and  were  only 
prevented  from  so  d<nng  because  the  defendants' 
application  was  first  lodged.  The  plaintiffs* 
manning  director,  who  gave  his  evidence  in  a 
very  utirand  candid  manner,  stated,  that  althoacth 
their  chief  object  was  to  be  beforehand  with  ^» 
defendants,  and  prevent  the  registration  of  the 
name,  yet  that  they  had  intended  that  the  new 
company  should  carry  on  basiness  under  this 
titie,  and  that  if  proper  care  was  taken  they  did 
not  anticipate  that  any  confaaion  would  arise. 
Yet  this  new  oompany  of  the  plaintiffs  was  in- 
tended to  deal  in  articles  similar  to  those  sold  by 
the  plaintiffs,  and  if  dne  care  can  prevent  con- 
faaion in  each  a  case,  d  fortiori  ean  it  do  so  iriMu 
the  articles  dealt  in  an  so  differmt  as  those  at 
plainiifl  and  defendant.  In  my  opini<m  the 
plaintiffs'  action  is  an  attempt  to  monopolise  for 
the  purposes  nomenolatara  one  word  in  ordi- 
nary use  in  the  English  language,  and  fails,  and 
most  be  dismissed  with  costs. 

Sectors:  WainwrigJU  and  Co.;  Hind  and 
JBobtMon. 


Wadneiday,  May  14. 
(Before  Bitgklst,  J.) 
Be  OLUtEi'a  Sbttlbd  Bstatbs.  (a) 

Settled  land — CapUal  moneys  —  Imprwementa— 
JSleetria  light  in$tallation  —  Adaition*  to  or 
aUerationa  in  buildinga  —  Settled  Itond  Act 
1890  (53  .£  54  Viet.  e.  69),  1. 13,  tub-eeet.  (ii.). 

The  improvementt  contemplated  by  eub-tect.  (u.> 
of  aect.  13  of  the  Settled  Land  Act  1890  are 
structural  additione  to  or  alteratiom  in  the 
building;  and  the  installation  of  a  aystem  of 
electric  lighting  and  the  neceaaary  fittings  are 
not  structural  additions  or  alteroHona,  and 
their  cost  cannot  thm-efore  be  defrayed  out  of 
capital  moneys. 

Be  Freake;  Lord  Eiinnaitd  «.  Freake  (85  £.  T. 
Bep.  454 ;  (1902)  1  Ch.  97)  notfoUowed. 

This  summons  involved  the  construoticm  of 

sect  13,  snb-seot  (iL),  of  the  Settled  Land  Act 

1890. 

A  oonntry  hons%  irith  sazden  and  pleasore 
gronnds,  sitnated  near  Uzbrwge,  was  omnprised  in 

a  settiement 

In  Aug.  1901,  the  tenant  fur  life,  who  was  non- 
residwt,  was  desirous  of  letting  it,  and  entered 

(a;  BsporMd  by  A.  L.  HOftftis.  Etq.,  BurlMiMt-Lsw. 
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into  negotiations  for  the  parpose.  The  proposed 
t«nuit  was  willine  to  take  a  lease,  bat  only  npon 
the  terms  that  uie  electric  light  vas  SQppI  iied 
■and  fitted  throughout  the  house,  and  possession 

e'ven  before  the  1st  Sept.  There  being  no  time 
wMoh  to  submit  a  scbeme  to  the  trustees,  the 
tenant  for  life  himself  carried  oat  the  improTe- 
ments  at  his  own  expense,  and  in  Octobo:  granted 
•  lease  for  eleven  years. 

He  now  applied  that  the  costs  of  the  improve- 
ments  might  be  repaid  to  him  out  of  capital 
moneys  Rul>ject  to  the  settlement. 

sect.  13  of  the  Settled  Land  Act  1890  it  is 
jproTided  that 

InproTemanta  aathorind  hf  the  Act  of  18S2  shall 
uolods  the  foUowiof — namely,  (i.)  Bridgea ;  (ii.)  w»vifig 
any  additions  to  or  alterationt  In  buildings  reasonably 
nsoesssry  or  proper  to  enable  the  same  to  be  let. 

W.  A.  Peck  {BirreU,  E.G.  with  him)  for  the 
applicant.  —  There  can  be  no  doubt  but  that 
the  improremoits  were  "  reaacmabiy  necessary  or 
l^oper  to  enable*'  the  house  "to  be  let,"  and  the 
onlj  question  ia  whether  fhey  were  "  additions  " 
or  "uteratiana"  within  the  seotion.  I  admit 
that  an  **alterata(ni*'  in  a  building  ia  neooanarilT 
an  alteration  in  the  atrooture,  bat  the  woiu 
*'  addition "  is  not  so  limited,  and  it  inclades 
anything  added.  The  wires,  &c.,  really  become 
flztnres,  and  oould  not  be  taken  away  by  a  tenant 
■as  i^ainst  his  landlord.  A  similar  application 
was  reoentiy  sanctioned  by  Joyce,  J.  in  £is  Freedee ; 
Lord  Kinnaird  t.  Fredke  (85  L.  T.  Rep.  454;  (1902) 
IGh.  92.   He  also  referred  to 

Re  Gatkell'i  Settled  Sstatee,  70  L.  T.  Bsp.  554 ; 
(1894)  I  Cb.  485. 

21 S.  Bobertion,  tor  thetruateestwas  not  called 
vpon. 

BUCKI.BT,  J.— The  question  I  have  to  deter- 
mine on  this  summons  is  as  to  the  true  construc- 
tion under  sect.  13  (ii.)  of  the  Settled  Land  Act 
1890,  of  the  words  "  additions  to  "  or  "  alterations 
in  "  buildings.  Mr.  Peck,  for  the  teoant  for  life, 
has  addressed  an  arf^ument  to  the  court  in  which 
he  was  bound  to  allow  that  "  additions  "  under 
that  section  meant  additions  of  any  kind.  He 
read  passages  from  some  of  the  dictionaries  to 
«how,  what  I  should  have  thought— without  the 
aid  of  a  dictionary — was  obrioos,  that  an  addi- 
tion means  something  added  to  something  else, 
and  it  is  none  the  less  an  addition,  in  the  ^rgest 
eenae  of  the  word,  where  the  particalar  thing  is 
not  of  the  same  qnality  as  uiat  to  whioh  u  ie 
added.  If  the  word  in  this  sentence  were  nnder- 
etood  in  that  sense  it  would  follow,  aa  it  seems  to 
me,  that  there  would  fall  within  these  words  all 
ench  things  as  I  am  going  to  mention — for 
instance,  Venetian  blinds,  outside  sun  blinds, 
furniture  put  into  an  unfurnished  house,  a  park 
added  to  a  mansion-house  which  enjoyed  no  park 
— all  those  are  additions  to  the  buildings  m  a 
eense ;  but  are  they  additions  within  the  meaning 
of  this  sub-section  ?  I  think  not.  One  can  oon- 
oeive  a  case  in  whioh  a  house  could  not  be  let 
unless  it  enjoyed,  say,  a  certain  amonnt  of  ground 
with  it,  or  unless,  in  some  inaccessible  part  of  the 
«ountry,  it  were  offered  as  a  fumisked  house,  and 
not  as  an  nnfnmisbed  house,  but  an  "  addition  " 
vithin  the  section  would  not  inclnde  the  addition 
of  land  to  a  house  or  furniture  to  a  house,  because  i 
I  think  that  addition  here  means  straotaral  addi- 
tion in  some  soise  of  the  word.  The  frame  of  1 
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the  senteooe  ia  "additions  to**  or  "alterations in 
boil^ga.**  Now,  an  altmition  in  a  baling  must 
be  a  structural  alter^ion ;  to  alter  a  tiuni  joa 
must  alter  it  structurally.  Tou  cannot  auer  H 
otherwise,  and  the  argument  addressed  to  ms  on 
the  part  of  the  tenant  for  life  amounts  to  this, 
that  whereas  of  these  two  noun  sabstantim 
one  (namely,  "  alteration ")  always  must  mesa 
"structural alterations,"  the  otiier  (namely, "ad^- 
tions")  does  not  mean  "  structural "  additioiu, 
but  means  the  addition  of  anything,  whatever  it 
may  be,  to  the  building.  I  do  not  think  that  tliis 
is  a  true  principle  of  coDstruction.  I  understand 
this  sentence  to  mean  "  the  additicm  to  the  build- 
ing of  some  freah  building,"  or  the  altention  <rf 
the  building  by  removing  and  repladng  in  smne 
othw  form  some  part  a  building,  that  is  to  s^, 
that  both  one  and  the  other  are  to  he  stnu- 
tnruL  Now  this  matter  ia  not  without  anUinify. 
The  question  was  considered  by  the  late  Chitn', 
L.J.,  when  a  judge  of  first  instance,  in  Se 
Gtukeira  Setiled  Eitatea  (70  L.  T.  Bep.  554  ;  (1894) 
1  Ch.  485).  The  question  there  was,  whetiier  the 
addition,  so  to  call  it,  of  a  fixed  boiler  witii  hot 
water  pipes  running  all  over  the  house,  for  the 
purpose  of  warming  the  house,  was  an  addifioB 
within  this  section.  An  addition  in  a  sense,  of 
course  it  was ;  the  building  had  more  in  it  after 
the  hot  water  pipes  were  put  there  than  it  had 
before,  but  the  learned  jcdge  held  that  it  wasnot 
within  the  section.  As  I  read  the  judgment,  he 
construed  these  words  as  meaning  "stmctnnl 
additions"  and  "structural  alterations."  Nov, 
in  order  to  show  that,  I  will  just  read  one  or  two 
worde.  The  learned  judge  aa^:  "Sect  19^ 
enb-sect.  (ii.),  is  verypredse  in  iteteniis,andii 
confined  to  additions  to  or  alterations  in  bnild* 
ings,  and  any  improvements  authorised  under  thil 
suD-sect.  (ii.)  must  therefore  be  an  addition  to  or 
alteration  in  the  buildings."  His  Ix>rdship  then 
goes  on  to  j^int  out  that  although  the  boiler  and 
hot  water  pipes  will  make  the  house  much  man 
comfortable  and  convenient,  that  does  not  bring 
it  within  the  scope.  At  the  top  of  the  nextpsRS 
he  says  :  "  I  am  of  opinion  toat  this  wsrmii^i 
apparatus,  however  convenient  it  may  be  to  this 
occupier,  is  neither  an  addition  to  nor  altaraticn 
in  the  building  within  the  section.**  It  is  tms 
the  learned  judge  has  not  used  the  word  "•tmo- 
tare,"  but  his  language,  to  my  mind,  clearly  shows 
his  meaning.  The  reason  why  he  excladed  tts 
boiler  and  hot  water  pipes  from  the  Aot  wu  thst, 
although  they  were  an  addition,  they  wan  not  a 
atrootural  addition;  that  is  made  very  plain  fnna 
what  follows,  I  think.  He  goes  on  to  discun 
next  a  different  sort  of  alteration  altogether— 
viz.,  taking  off  the  roof  and  putting  on  a  new 
roof,  of  coarse  structurally.  As  to  that, 
he  commences  the  discussion  by  nsii^  these 
words :  "  As  regards  the  change  in  the  mun 
entrance  and  the  other  minor  alterations  con- 
sequent thereon,  they  appear  to  have  been  alteia- 
tions  in  the  structure  of  the  building  itseU." 
Here  he  is  contrasting,  to  my  mind,  what  he  i> 
passing  to,  which  is  structural,  with  that  which 
he  is  leaving,  which  was  non-stractural,  and  which 
he  has  excluded  because  it  was  non-stroctursL 
Then  he  says :  "  A  question  of  a  metaphyucal 
nature  arises  as  to  the  identity  of  the  honse. 
Is  a  house  with  a  rotten  roof  identical  with 
the  house  which  becomes,  when  the  root  hu 
been  replaced,  a  new  and  sonnd  one."  Now, 
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it   would  hare  been   tmneoessary  altc^[ethsr 
to  disouai  that,  unless  he  meant  that  the  non-. 
■tenctaral  alteration  waa  outside  the  aeotion. 
I  read  Be  OatkeU't  Bettled   Saiat€$  therefore 
as  a  deoision  that  thia  sub-section  refers  to 
■tructnral  alterations.    But  then  it  is  sud  that 
reoentlj  in  £0  Freake't  Settlad  EBtaiet  (35  L.  T. 
Bep.  454 ;  (1902)  1  Oh.  97),  Joyoe,  J.  has  decided 
that  an  electriral  lighting  instalUtion  is  within 
this  section  as  bung  an  addition.    Now,  I  have 
takentbe  opportnni^  of  speaking  to  the  learned 
judge  about  tiiat  ease,  and  he  tells  me  he  did  not 
mtoid  tikere  to  decide  any  general  question ;  he 
preferred  simply  to  decide  that  case.  However 
that  may  be,  it  them  be  ^e  two  decisions,  Jte 
6«fc«ir«  Settled  EataUa  by  Chit<7,  J.  and  Be 
FnaJse*»  Bettled  Eitatee  by  Joyce,  J.,  and  they 
arB  in  oonflict,  it  is  open  to  me  to  foUow  my  own 
judgment  in  the  matter,  and  my  own  judgment 
la  tuit  alterati<ms  and  additions  in  order  to  fall 
within  the  section  must  be  struotural.   Now,  in 
saying  that,  I  do  not  intend  in  any  way  to  pre- 
clude an  investigation  in  each  particular  case  as 
to  whether  the  thing  is  stmctural  or  not.   I  say, 
the  section  must  be  construed  as  meaning  stmo- 
tnral  additions  of  some  kind,  and  every  case  when 
it  ariaee  must  depend  npon  it*  own  circumstances 
and  its  own  ments.  The  particular  oaee  here  is, 
there  wae  a  hoow  somewhwe  near  Uzbridge,  and 
some  OBie  was  minded  to  take  it  if  he  had  electric 
light.  He  would  not  take  it  unless  he  had  electrio 
light.   The  installation  of  electric  light  therefore 
waa  no  doubt,  within  the  words  of  the  Aot, 
*'  reaaonably  necessary  or  proper  to  enable  the 
same  to  be  let,"  but,  in  my  opiuion,  it  was  not  an 
additiou  to  put  the  wires  into  the  house.  When 
I  aa^  it  was  not  an  addition,  I  mean  it  was  .not  an 
addition  within  the  section ;  it  was  an  alteration 
of  course,  but  not  a  structoral  addition  or  altma- 
tlon.   I  cannot  diaoriminato  it  in  principle  from 
the  boiler  and  hot  water  pipea,  the  subject  of  the 
^scttssion  in  Be  GaekeU's  BettUd  Estatee.  For 
theae  reaaons  it  seems  to  me  that  I  muit  disallow 
the  first  item  in  the  sununons,  for  the  installation 
of  the  electrio  li^ ht.   I  am  told  that  a  subsidiary 
qneation  may  snse,  or  might  arise  hereafter,  as 
to  the  teistenoe  of  the  engine,  dynamo,  and 
accumulator  for  this  light,  hnt  taking  the  view 
whidi  I  do  it  seems  to  me  that  tiiat  also  must  fall 
within  my  decision  upon  the  question  of  the 
electric  light,  except  so  far  as  a  questum  might 
arise  if  any  actual  building  were  erected,  of 
oonrse,  for'tne  purpose  ot  cont^ning  the  engine, 
and  so  on. 

Sectors  for  all  parties  Frertt  CAoImeley,  and 
Co. 


Jfoy  8, 9,  WHi  13. 

(Before  Joycb,  J.) 
BiDD  V.  Thobne.  (a) 

Bolieitor — Lien — Partnerehip  action — Beeeivef — 
Judgment  ereditore  —  Charging  ordere  —  JVo- 
perty  recovered  or  preeerved— Priority— Boli- 
eitore  Act  1860  (23  £  24  Viet.  c.  127),  8.  28. 

In  an  action  for  dieeolution  of  partnerehip  a 
receiver  had  been  appointed  who  realited  the 
aesete  of  the  partnere  and  paid  the  money  into 
courts  retaining  a  certgiH  eum  in  hand.  After 

<•>  mepBttai  br    S.  Oswald,  Siq.,  BftrriitaMO-Lsw. 
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the  etppointment  of  the  receiver  certain  judgment 
crediiore  obtained  charging  orders  in  chamhert 
whereby  the  aeeett  in  or  to  ctnne  to  the  hande 
of  the  receiver  v>ere  charged  vri&  the  payment 
of  their  judgment  debts. 

The  Bolieitor  u>ho  acted  for  the  plaintiff  in  the 
partnership  action,  and  alto  in  defending 
another  action  brought  againet  the  partners^ 
elatmed  to  have  a  charge  in  respect  of  hie  cost* 
immarred  in  euek  acHone  on  the  moneye  tn  court 
and  m  the  handa  of  the  receiver  aa  being  pro* 
]Mrty  recovered  or  preserved,  in  prioriiy  to  ih» 
judgment  ereditore. 

Beldj  that  the  eoUoiior  was  entitled  to  have  wek 
charge  in  priority  to  the  judgment  ereditore. 

f  aid,  alto,  that  the  judgment  creditors  toere  not 
pyirehaeers  for  value  without  notice  within  the 
meaning  of  sect.  28  of  the  Solicitors  Act  1860. 

The  effect  of  a  eo-caUed  charging  order  at  made  in 
Kewney  v.  Attrill  (55  L.  T.  Bep.  805;  34  Ch, 
JHv.  3&)  eoMidered  and  explained. 

This  waa  a  sammoaa  by  a  Mr.  Harry  Watkins,  a. 
solicitor,  asking  (1)  tbat  it  might  be  declared  that 
the  applicant  as  the  solicitor  employed  by  the 
plaintiff  in  the  prosecution  of  the  above  action, 
and  in  defending  the  action  of  I/ydall  v.  Brietou^ 
and  Sons,  was  entitled  to  a  charge  upon  the  asaeta 
of  B.  Bristow  and  Sons,  represented  by  a  sum  of 
SOOl.  cash  in  court  and  52Z.  fit.  oaah  in  the  hands 
oi  the  receiver  appointed  in  the  above  action,  for 
the  taxed  costs,  ohaiges,  and  expenses  of  the 
applicant  in  reference  to  the  above  acti<m  and 
the  action  oi  LydaU  v.  Bristow  and  Sons,  and 
that  such  charge  should  constitute  a  first  charge 
on  the  assets  of  the  firm  of  R.  Bristow  and  Sons^ 
subject  only  to  the  payment  <A  the  Teoeiver*a 
remuneration  uid  his  solicitor's  costs,  hut  in 
priority  to  the  ehar^g  orders  obtidned  by  oertaiik 
judgment  oredito'-B ;  and  (2]  that  the  costs,  in- 
cluding the  taxed  costs  of  this  application,  might 
be  paid  to  the  appUoant  out  of  the  cash  in  court,, 
and  in  the  bands  of  the  receiver. 

The  action  waa  brought  for  the  dissolution  of 
a  partziership  between  the  plaintiff  and  the  defen- 
dant, and  by  an  order  dated  the  12ch  Feb.  1901^ 
upon  motion  by  the  plaintiff  in  the  action,  a 
receiver  was  appointed  of  the  business  of  builders 
carried  on  by  the  plaintiff  and  defenduit  at  35,. 
Bed  Lion-atreet,  under  the  style  of  B.  Bristow 
and  Sons. 

The  receiver  having  realised  the  assets  of  the 
partnership,  except  certain  book  debts,  paid  th& 
sum  of  3002.  into  court  under  an  order  dated  the 
1st  Aug,  1901,  retaining  a  balance  of  521.  5s.  in 
hand.  These  snms  were,  however,  subject  to  thft 
paymant  of  the  receiver's  remuneration  fixed  at 
tSu.  10s.,  and  payable  on  his  passing  his  aooonnt 
and  his  solitdtm^s  costs,  aaaeaaed  at  341.  lis.  4d. 

There  ware  Mvaral  oraffitors  of  the  partaarship 
firm,  which  was  hopelessly  insolvent,  and  among 
them  the  following  judgment  ereditore— viz.  i 
Henry  SandaU  and  Sons  for  the  total  sum  of 
115J.  6s.  4d.,  J.  F.  Btdd  for  the  sum  ot  2112.  6s.,. 
and  Farqnharaon  Brothers  and  Co.  for  the  sum 
of  1071.  OS.  2d. 

By  an  order  dated  the  24th  Jane  1901  it  was 
ordered  tbat  the  assets  ot  the  firm  of  B.  Bristow 
and  Sons  in  or  to  come  to  the  hands  of  the 
receiver  of  the  business,  and  assets  of  R.  Bristow 
and  Sons,  should  stand  chai^^  with  the  payment 
to  Heniy  SandaU  and  Sons  of  two  sums  amount- 
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ing  to  115Z.  6«.  4d.  with  interest  from  the  date*  of 
the  rMpeotiTe  judgmentBt  and  with  the  taxed 
coats  of  the  appnoation. 

Similar  orders  were  obtained  hy  a  Hr.  J.  P. 
Bidd  and  Hessrs.  Farqaharson  BroUieni  and  Oo., 
dated  respectiTelT  the  24th  Jane  1901  and  the 
7th  Feb.  Id02. 

lb.  Hury  Watkine,  as  solioitor  for  the  plaintiif 
in,  the  BotiMi,  had  incnrrad  cinuidemble  costs  in 
proeeoutli^^  the  partnership  aeUon  and  applying 
ior  tiie  app<^tnient  of  the  reodvar  and  also  in 
Sefending  another  action  ttf  Lydall  t.  BrUtow  and 
Satu.  He  had  also  at  the  request  of  the  receiver 
incurred  costs  in  applying  to  the  ooart  for  direc- 
tions as  to  the  reahsation  of  the  assets. 

By  his  ertdraoe  Mr.  Watkins  allied  that  if 
the  action  had  not  been  promptly  hroaght  and  the 
reoeirer  appointed  the  whole  of  the  assets  would 
hare  been  loet,  and  that  the  assets  in  court  and  in 
the  hands  of  the  reoeiTer  represented  salrage  or 
propraiy  reoorersd  or  preserved,  and  formed  a 
fond  which  had  been  created  by  his  work,  and  he 
claimed  to  have  a  fwmmon  law  lien  thereon  or 
charge  nnder  the  Solicitors  Act  1860. 

The  evidence  also  showed  that  the  plaintifE  had 
no  means  other  than  that  in  the  piurtaership  firm, 
and  that  her  eolioitor  had  no  aoarDa  from  which 
to  obtain  payment  of  his  costs  otiier  than  out  of 
the  numeya  in  oourt  or  in  the  hands  oi  the 
rao^Ter. 

Tounger,  E.G.  and  T.  Dou^Uu  for  the  applicant. 
—The  fond  in  court  and  m  the  hands  of  the 
receiver  has  been  recovered  by  the  solicitor's 
ezertiona.  Bat  for  this  action  there  woald  have 
been  no  assets.  The  solicitor  mast  wtabUsh  that 
the  property  waa  reooTerad  or  preeerved  within 
the  meaning  of  sect  28  of  the  Solicitors  Act  1860, 
and  this  we  submit  he  has  done.  There  is  no 
doubt  as  to  the  jurisdiction  of  the  court  whether 
in  a  partnership  action  or  otherwise.  The  order 
is  made  subject  to  two  conditions— viz.,  (1)  that 
there  is  no  oUier  fund  out  of  which  the  costs  can 
be  paid;  and  (2)  that  one  of  the  partners  is 
present  on  the  applioation  by  the  solicitor  for  a 
charging  order.  This  was  decided  by  Jaekton  v. 
Smith  (51  L.  T.  Bep.  72).  They  also  referred  to 

£m»uy  V.  Attria,  55  L.  T.  B«p.  805  j  34  Cb.  Div. 
345  i 

Orter  v.  Toung,  49  L.  T.  B»p.  224  ;  24  Cb.  Div. 
545. 

C,  BoviU  for  H.  Sandall  and  Somi,  judgment 
creditors.— We  have  obtuned  a  charging  oraer  in 
the  form  settled  by  Kay,  J.  in  Keumey  t.  AtiriU 
iiibi  tup.).  If  we  had  levied  execution  before  tlu 
receiver  was  appoiuted  we  would  have  gob  priority 
to  the  solicitor's  lien,  and  the  efCeot  of  our  cbai^. 
injg  order  is  the  same  as  if  we  had  levied  execution. 
The  lien  of  t^e  solioitor  attaches  here  to  tiie 
moUOTs  in  court  and  in  the  hands  of  the  receiver, 
less  the  amount  of  our  judgment  debts  and  costs. 
Since  the  case  of  Keumey  v.  Attrill  {ubi  <up.} 
whenever  a  judgment  creditor  finds  a  receiver  in 
pospesoion  he  gets  a  charging  order  in  the  form 
adopted  in  thas  oase,  and  rar  It  the  bmefit  is 
preserved  to  the  creditor,  which  he  would  hare 
obtidned  if  the  sheriif  had  sold,  and  at  the  same 
time  a  forced  sale  is  prevented.  The  "act  doneto 
defeat"  mentioned  in  sect.  28  of  the  Solicitors 
Act  1860  must  be  done  by  the  person  for  whom 
tiie  propertiy  is  ultimately  recovered.  The  section 
is  dueoced  agtunst  the  person  for  whom  the  pro- 
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perty  is  recovered  or  preserved,  and  not  agdnat 
anyone  claiming  adversely  to  tlut  pmon.  I  am 
in  a  better  position  tiian  the  person  for  whom  the 
property  waa  ultimately  recovered.  In  the  oase 
of  Jack$on  V.  Smith  (uit  sup.)  the  creditcrs  took  no 
steps  at  all  to  enforce  their  judgments. 

E.  Clayion,  for  Farquharson  Brothers  and  Co., 
adopted  Kr.  Bovill's  argument  and  also  submitted 
that  the  solicitor  only  recovered  or  preserved  the 
assets  as  between  the  two  partners  and  not  as 
between  them  and  an  outside  person.  He  referred 
to 

fmdmv.  Cart*, 45  L.T.  Bep.  388;  10Cb.DiT.3U. 

Yawig»r,  K.O.  in  reply. 

JoTOK,  J.— In  this  case  there  waa  a  dispute 
between  two  partners,  and  an  action  was  oom- 
menoed  by  fme  of  the  partnvs  against  the  oQisr. 
While  the  proceedings  in  that  action  wen  going 
on  certain  creditors  of  the  partnership  oommenoed 
actions  against  the  partiiership,  ana,  harii^  iiob 
judgments,  they  obtained  in  the  chambers  d  uh 
2  udge  to  whom  the  partnership  action  waa  attached 
orders  which  have  been  called  charfi^g  ordsn, 
although  not  technically  chaining  orders,  bst 
orders  following  the  form  of  order  made  in 
the  case  of  Kevmey  v.  AttriU  (55  L.  T.  Bep.  80$; 
34  Gh.  Dir.  345)  befora  Kay,  J.  By  these 
orders  the  a^Ucanta  ondartook  to  deal  with 
the  charge  therdnaftar  menticHied  aoeordiog  to 
the  order  of  the  conrt,  and  it  waa  ordeied  that 
tiie  assets  of  the  firm  ci  B.  Briatow  and  Sou  to 
come  into  the  hands  of  the  receiver  appnntedl^ 
the  said  order  should  stand  charged  with  the  pay* 
ment  of  such  judgment  debts.  Now,  at  that 
time,  certainly  at  the  date  of  the  last  order, 
various  asaets  had  been  got  in,  and  the  prooeedi 
of  those  assets  were  either  in  the  hande  of  the 
receiver  or  had  been  paid  into  court.  Now,  my 
opinion  is  l^t  t^e  effect  of  these  orden  so  far  a> 
the  aaseta  were  concerned  was  not  to  give  a  charge 
otherwise  than  subject  to  any  existing  Uea,  w 
existinK  prior  charge.  Speaking  for  myself,  1  veiy 
much  doubt  whether  Eay.  J.  ever  intended  in  the 
case  of  Kevmey  v.  Attrill  {ubi  mp.),  or  wbetbo- 
it  has  ever  been  intended  when  such  orders  as 
these  have  since  been  made,  to  gjve  any  charg|e, 
except  as  among  the  creditors  of  the  paztnersh^ 
or  as  against  us  separate  partners  thsmsalvM- 
Than  comes  the  question  on  the  statntsL  Kow, 
the  statute  gives  tha  conrt  power  to  oha^  pro- 
perty recovered  or  prsssrved  with  the  payment  of 
the  costs,  charges,  and  expenses  of  that  preserrar 
tion, "  and  all  conveyances  and  acts  done  to  defeat, 
or  which  shall  operate  to  defeat,  such  ohai^  cr 
right,  ehaU,  unless  made  to  a  bona  fide  purobastf 
for  ralue  without  notioe,  be  absolutely  void  and 
of  no  effect  aa  against  such  charge  or  right"  Kov 
it  is  quite  settled,  and  it  has  bMpn  aaia  over  and 
over  again,  ^hat  this  section  must  receive  a  libenl 
construction,  and  I  think  the  deoision  of  Bomer,  J. 
in  Sekoley  v.  Peek  (68  L.  T.  Bep.  118 ;  (1893)  1  Ch 
709)  is  really  in  acoordmoe  with  the  geneial 
line  of  authorities.  At  p.  711  of  the  latter 
report  he  says :  "  I  have  considered  the  oasas 
cited  in  the  course  of  the  arguments  and  oUun 
bearing  on  charging  orders  obtained  undsr  tJis 
Solicitors  Act  1860.  These  authorities  show  that 
what  is  recovered  by  the  action  <^  tbe  sdititor  ii  i 
to  be  treated  as  if  he  had  earned  salvage,  sad 
that  he  is  to  be  pud  for  his  serrioes  on  tiis 
theory  that  aalrage  sarioes  have  been  rendono. 
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Be  A.  AXD  A.  Obomptos  avd  Oo.'b  Tbadi  Uabk.  [Ohah.  Dir. 

Feb.  21.  22,  25,  and  Marek  8. 

(Before  Badt,  J.) 

Be  A.  AHD  A.  Gboupton  ahd  Oo.'b  Tbass 
Mabk.  (a) 

Troda  morfc— fiee£f)tM(toit  o/  ramfor— C<mtbiiia- 
<uni— Pafante,  i>etwfM,  and  Trade  MarJu  Aet 
iSSi  (46  £  4,7  Viet,  c  57),  64. 

A  trade  mark  vae  regUtered  in  reepe^  of  eoUon 
yam  anA  eevtiag  eo«on  not  tm  ipoolt  or  mis, 
and  f  ^  luwiteaium  i(a<«l :  "  The  caMiUtal  par- 
<i«uZar  0/  M<  frodtf  Marifc  it  ^  «om&tnafi(m  o/ 
dtfvwef,  and  U70  diioZaim  any  r^h<  to  i\e  exdu- 
eive  iu«  o/  fAe  acldtfil  ina<(«r,  eowept  in  $o  far  a$ 
it  eoneitte  qf  ovr  own  name  and  addree$.  The 
trade  mark  coneieted  of  three  labela,  wkieh 
appeared  on  the  regieter  t 
Held,  that  fheeteontialpartieulanmrewffieienUy 
etated. 

This  was  a  motion  by  the  defendantB  to  an  action 
for  infringing  tlie  plaintifla*  trade  mark  aaldiw 
for  t^e  remonil  from  the  xeguiOT  of  the  plaintUtf 
trade  mark. 

The  trade  mark  No.  107,3&4  in  claaa  23  wae 
regiatered  on  the  10th  Jane  1894  in  reapect  of 
cotton  yam  and  sewing  cotton  not  on  spools  or 
reels,  and  consisted  of  the  combination  of^dericea 
shown  on  three  oblong  labels. 

The  largest  sized  label  consisted  of  an  oblong 
border  with  a  statement  in  nine  different 
langnages  deacriptiTe  of  Uie  quantity  and  weight 
of  yam.  The  medinm-riied  lab^  oonnsted  of  an 
oblong  border  in  which  were  two  shields  ohaz|^ 
with  devices  snrmoonted  by  crests,  witli  leftTee, 
flowers,  and  a  scroll,  and  the  name  of  the  reapon- 
dents  impressed  by  perforation.  The  smaOest- 
wzed  label  was  the  same  as  fhe  medinm  rise^  bnt 
withoat  the  perforated  name. 

The  Bectma  and  third  labels  were  reprodnotions 
of  a  mark  registered  in  1876. 

The  application  for  r^fistration  was  dated  the 
10th  Jan.  1894,  was  contained  in  the  shape  in  which 
it  was  aooepted  by  the  comptroller :  "  The  essential 
particular  of  the  trade  mark  is  the  combination  of 
dcTices,  and  we  disclaim  any  right  to  the  exola- 
sire  nae  of  the  added  matter  except  in  so  far  as 
it  consists  of  our  name  and  address." 

The  trade  mark  was  nsad  by  pasting  the  first 
and  third  label  on  the  ontsida  ot  mndles  d  yam, 
and  by  pasting  the  seoond  label  on  the  inside 
wrapper. 

The  Patents,  Designs,  and  Trade  Harks  Act 
1883  (46  &  47  Yiot.  c.  57),  s.  64,  as  amended  by 
the  Act  of  1888  (51  &  52  Vict  o.  50),  s.  10,  pro- 
Ttdas: 

SsQt.  64  (1).  For  tbs  pnrposss  of  thii  Aot  a  trade 
muk  mait  oonsUt  of  or  oontain  at  least  od«  of  tbs 
folLowiaf  eissaiial  partionlars ;  (a)  A  t»m«  of  an  indi- 
Tidnal  or  firm  printed,  impreasKl,  or  woven  in  uome  par- 
tioalar  and  dUtinaliTS  nuumsr ;  or  (h)  a  written  sigoa- 
tan  or  oop7  of  a  written  sigoatars  of  tbs  indindn^  or 
firm  applj  lag  for  rsgtitration  thereof  as  a  trade  lusrk ;  or 
(c)  a  dietinotiTa  d«Tioe,  mu-k,  brand,  iisiding,  label,  or 
ticket :  or  (d)  an  inTentcd  word  or  inrented  words  ;  or 
(•)  a  word  or  words  having  no  referenoe  to  the  oharsotar 
or  qnalitjr  of  the  goods,  and  sot  being  a  geogrsphiosl 
nasoe.  (2)  There  may  be  added  to  aoj  one  o>  mors  of 
the  ssttntisl  putievlars  msationed  in  tUs  ssetfam  say 
lettarsi  wnds,  or  igorss,  a  oomUnation  of  Isttm 
words,  or  flgnres,  or  of  any  of  thea^  bnt  the  appU- 


Gmav.  Dzt.] 


The  28th  s6oti<m  of  the  Aot  is  very  general  inita 
terms.  It  authorises  a  charge  not  on  the  mere 
interest  of  the  pl^tUt  but  on  all  propertiy 
reoowed  in  the  action,  whether  for  the  phdntis 
only  or  tor  him  in  connectioa  with  the  others. 
It  is  not  necessary  tiiat  the  pnqterty  charged 
should  belong  to  the  same  person  as  employed 
the  solicitor;  bnt  it  mnst  be  by  reason  of  the 
employment  that  the  property  is  preserved.  Here 
onooabtedly  the  property  was  preeerred  by  the 
action  brought  by  these  solioiton  on  behalf  of  Uie 
plaintiff,  and  but  for  the  proceedings  taken  by 
them  the  mortgagee  would  hare  lost  her  security. 
In  my  judgment  the  case  is  goTemed  by  the 
principle  ot  Oreer  t.  Four^.  I  hold,  therefore, 
that  toe  solicitora  are  entitled  to  the  chatve  for 
wliicfa  they  ask,  not  only  against  the  plaintiff,  but 
also  against  the  mortgagee,  who  is  taking  the 
benefit  of  the  action,  ana  oTor  whoee  mortgage 
thOT  mnat  have  priority.  The  charm  willinande 
their  taxed  ooats.  Aa  I  have  said,  aiulaa  it  appears 
then^  it  is  quite  settled  that  this  is  a  charge 
whidi  maf  be  imposed,  not  merely  on  the  pro- 
perty of  the  particular  cUent,  but,  if  the  property 
of  other  persons  be  prescwred  or  recovered,  on 
their  property  or  their  interest.  That  it  may  be 
made  as  against  creditore  of  a  partnership  appean 
b;  the  case  of  Jackion  v.  Bmith  {vhi  sup.).  What 
toe  statute  says  is  distinctly  that  all  conveyances 
snd  acts  done  to  defeat,  or  which  shall  operate 
to  defeat,  such  charge  or  right  shall,  unless  made 
to  a  bona  fide  pnrohaser  for  value,'  be  absolutely 
vc^d.  Now,  it  reasonably  may  be  doubted  whether 
judgment  orediton  are  purchasers  or  not.  They 
certainly  were  not  pun^asers  before  th^  obtained 
their  onlen ;  if  thev  are  purobasera  at  all  it  is 
only  by  virtiw  of  ueir  onargisg  orders.  Bnt 
they  were  not  purcbaaen  without  notioe,  because 
the  acticn  was  in  existence  when  they  obtained 
their  ordera.  In  the  oaee  of  Cols  v.  Sliy  (70  L.  T. 
Bep.  892 ;  (1894)  2  Q.  B.  180),  which  was  affirmed 
on  appeal  (at  p.  850  of  (1894)  2  Q.  B.),  it  was  held 
that  uie  provision  of  sect.  28  of  the  Solicitors  Aot 
1860,  avMding  conveyances  to  defeat  a  charging 
<»dsr, "  unless  made  to  a  bond  fide  purchaser  for 
value  without  notice,"  means,  without  notice  of 
the  solidtor's  light  to  a  lien,  and  not  without 
notice  of  the  existence  of  a  chargin  g  order,  that  the 
assignee  of  a  judgment  debt,  being  aware  of  the 
exiitence  of  the  action,  and  that  the  solicitor 
was  acting  in  it  for  the  plaintiff,  must  be  taken  to 
have  had  notice  of  the  solicitor's  right  to  a  lien 
on  the  property  recovered  in  the  action,  and, 
therefore,  was  not  a  "purchaser  for  value 
without  notice."  I  hold  most  distinctiy  that  the 
erediton  who  ol^iidned  these  ordera  were  not 
pDrahasers  for  value  withomt  notioe.  I  oonatder, 
ikmion,  that  the  right  to  this  lien  takes  priority 
over  them  aU,  and  the  solicitor  mnst  take  the 
eomuHm  order. 

Solicitor  for  the  applicant,  fiictrry  Watkine. 

SoUdtraafor  thejadgmeut creditore,  Smitkand 
Hudeon,  and  Ward,  Perke,  and  McKay. 
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oaut  for  r^utratioa  of  sueb  ndditioiud  mEttar  j 
miwt  itftte  in  hii  application  the  eiMntinl  partionlut  of 
tbtt  trad*  mark,  and  most  diaolaiin  in  hia  application 
my  ri^t  lo  ths  ezolnaiT*  vm  of  the  added  matter,  and 
a  oopy  of  tin  itatement  and  diablaiawr  ibaU  be  entered 
on  the  regieter.  (S)  Provided  ai  fidUtwi :  (i.)  A  penon 
need  not  noder  thie  Motion  diiolaim  hia  own  name  or 
the  foreign  eqaivalent  thereof,  or  hia  place  of  bniineia, 
bat  no  entry  of  any  mch  name  ihall  &ffeot  the  right  of 
any  owner  of  the  eame  name  to  me  that  name  or  any 
f orfii(rn  flqaivalent  thereof.  (iL)  Any  epeoial  and  diatitto- 
tive  word  or  woide,  letter,  flgore,  or  oombination  of 
letters  or  flgnree,  Ot  of  lettan  and  flgnree  ued  ai  a 
trade  maA  before  18th  Ang.  1875  may  be  registefed  a« 
a  trade  mark  nnder  thii  part  of  the  Aot. 

Clare  and  Kerty  for  the  defendants.— The  ob- 
jectiona  to  this  trade  mark  are  that  the  application 
did  not  state  the  essential  partioulars  as  required 
by  the  Act  Then  the  oomlMinat»<m  of  dienoes 
is  not  a  proper  sabjeot-matter  for  xe^stration. 
The  first  label  is  non-distuictiTe,  and  the  other 
two  are  simply  reprodnctiints  of  an  existing 
trade  mark,  the  r^istration  ol  whloh  is  snper- 
flnoas: 

Be  fteyar  and  Bm't  Tradm  JTsrle,  Si  L.  T.  S»p. 
190  ;  (1901)  1  Ch.  882. 

Ag^n,  the  labels  axe  not  all  risible  at  once,  so  the 
oomlunation  is  not  need  as  a  trade  mark : 

Re  Kinahan  and  Oo.'e  Application,  10  Bep.  Fat 
Cas.  888. 

Pnrther,  the  refj^stratifm  is  too  wide,  as  the  plain* 
tiffs  intend  to  use  the  mark  for  jam  only : 

John  Bati  and  Co.  t.  Dunneit,  81  L.  T.  Bep.  04 ; 
<1899)  A.  C.  428 ; 

Edwarde  r.  Dewnii,  54  L.  T.  Bap.  112 ;  80  Cfa.  Div. 
454. 

The  defendants  are  persons  aggrieved : 

Be  ApolUnarie  Company'*  Trade  Mark,  65  L.  T. 
Bep.  6;  (1891)  2  Cn.  186. 

Sebaetian  for  the  plaintiffs. — The  application 
follows  the  uaaal  form.  The  comptroller  ought 
to  be  represented  i£  the  ralidity  of  the  registration 
is  seriously  disputed.  The  combination  of  the 
three  labels,  the  device  and  perforation,  is  a  good 
sabjeot-matter  for  r^stratioa.  Be  Player  and 
Son  f  Trade  Mark  (ubi  sup.)  was  an  application  to 
register,  not  an  application  to  remove.  The  nser 
is  sufficient,  although  the  three  labels  are  not  all 
Tiuble  at  once : 

Be  Spencer**  Trade  MarJt,  3  Bep.  Pat  Cas.  638. 

The  point  was  left  nndecided  in  Be  KinaJtan  and 
Co.* a  Application  {ubi  sup.).  The  objection  that 
the  mark  is  only  intended  for  yarn  must  be  dis- 
regarded. There  is  no  evidence  as  to  this.  The 
defendant  ia  sued  in  respect  of  yam. 

CTore  replied.  n       ^  im 

*^  Cur.  adv.  vull. 

March  6.— Eadt,  J.— Ab  to  the  first  objaotioii, 
it  seems  that  the  application  as  at  first  carried  in 
to  the  oomptroller  did  contain  some  description 
in  writing  of  the  essential  partioolars,  bnt  tbia 
was  altered*  and,  as  I  gatlwr,  at  the  request  of 
the  comptrc^r,  to  the  form  in  which  it  now 
appears  on  the  register,  describing  it  as  a  com- 
bination of  devices,"  and  leaving  anyone  to  refer 
to  the  actual  combination  registered  to  see  for 
himself  of  what  the  ti-ade  mark  consists,  I  am 
told  that  this  is  now  a  common  form  at  tike 
office  of  the  eomptroller,  and  have  been  referred 
to  some  oortent  numbers  of  tiie  Trade  Marha 


Journal,  which  show  how  general  the  practice  is. 
I  am  of  opimon  that  the  Ascription  is  sofficdait. 
The  eye  frequently  enables  a  oetter  idea  to  be 
formed  of  a  ^ade  mark  than  any  verbal  descrip- 
tion :  (see  Eao  v.  Dunn,  63  L.  T.  Bep.  6 ;  15  App. 
Gas.  252j.  Then  it  was  nr^ed  that  the  tnde 
mark  was  not  a  trade  mark  at  all,  bnt  three  trade 
marks,  which  could  not  be  registered  as  one,  and 
Be  Player's  Trade  Mark  {ubi  tup.)  was  referred 
to.  In  that  case  Oozens-Hardy,  J.  declined  to 
direot  the  com[>troller  to  register  a  mark  wUeh 
was  in  all  essentials  the  same  as  an  earlier  trade 
mark,  on  the  ground  that  such  registratiott  was 
saperfioons.  But  it  does  not  f<^w  that  if  ti» 
mark  had  been  r^i^istered  it  would  neoesiarilj 
have  been  taken  off  the  register  on  the  applica- 
tion of  a  rival  trader.  How  is  he  aggrieved  bjr 
the  registration  ?  If  his  wmtention  is  that  re^ 
tration  is  snperflnona,  as  it  adds  nothing  to  enst- 
ing  rights,  he  is  not  injured.  If  r^istration 
prevento  him  from  doing  anythii^  which  be 
conld  lawfully  do  but  for  the  registration,  it 
follows  that  registration  was  not  superfloons. 
And  the  argument  that  the  mark  is  in  realit/ 
three  trade  marks  has  no  validity.  A  combina- 
tion of  several  marks  may  be  treated  as  eqnlTa- 
lent  to  a  single  mark.  In  Be  Spencer's  Tfode 
Mark  {ubi  tup.)  the  words  "  diamond  cast  steel" 
were  on  one  side  of  files  and  ttia  coipcnts 
mark  of  the  maker  on  the  other  side,  the  coart 
held  aukt  the  words  "  diamond  cast  steel"  had 
not  been  used  alone  as  a  trade  mark.  The  maiks 
on  both  sides  of  tiie  file  were  treated  as  b^etiier 
constitnting  one  mark.  Then  it  was  sud  that  the 
respondents  have  only  used  their  registered  mark 
for  ootton  yarn,  and  only  intend  so  to  use  it, 
whereas  they  have  registered  it  in  class  23  for 
cotton  yam  and  aewiug  cotton  not  on  spools  or 
reels.  It  does  not  appear  that  the  applicants  deal 
in  sewing  cotton,  or  are  in  any  way  afEected  by  tbe 
registration,  except  so  far  as  the  yam  is  con- 
cerned, and  in  any  event  their  remedy  would  be 
to  lectify  the  register  by  limiting  the  mark  to 
those  articles  in  the  class  in  connection  with 
which  it  is  being  actually  used,  as  was  done  in 
Sdviardt  v.  Dennis  [ubi  sap.),  and  not  to  strike 
the  mu-k  out  altogether.  The  motion  fails,  and 
must  be  dismissed  with  costs. 

Solicitors  :  W.  J.  and  E.  S.  Tremellen,  for  Blair 
and  Seddon,  Manchester ;  Woodcock,  Aylandt,  and 
ParkeTt  for  Tioeedule,  Son,  and  Leet,  Oldham. 


PBOBATE,  DITOBOE,  AJm  ADSnSALTT 
DIVISION. 
ADMIBALTY  BUSINESS. 
April  15  and  16. 
(Before  Sir  F.  Jeune,  President). 
The  Bebkard  Ealu  (a) 
Collition — Fog — Moderate  speed — Duly  o/  vettl 
in  vicinity  of  fog  to  stop  on  hearing  vthittit 
forvoard  of  the  beam  —  RegulatUmt  for  Prf- 
venting  Collisione  at  Sea,  art.  16. 
There  it  no  obligation  on  a  vessel  not  herttlf  is  • 
fog,  under  art.  16  of  Ike  Begulations  for  Frt- 
venting  CollisionB  at  Sea,  to  go  at  a  ntodereit 
speed  on  account  of  fog  being  in  the  vicinity. 
Where  a  fog  signal  is  heard  forward  of  the  bea», 
the  poti^on  of  which  is  not  <ueertained,  there  it 
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a  duty  under  art.  16  upon  the  vtnel  heariiitg  U 
to  ttop  and  navigaU  with  caution  untU  danger 
«•  over,  aUhough  she  hereelf  may  not  be  in  a  fog. 

This  wu  an  action  for  damages  by  oolUsion 
brought  bjrthe  owners  of  the  steamship  Holj/rood 
against  the  owners  of  the  ateamahip  Bmutrd 
Sail.  The  colliaiou  oocarred  about  4.56  p.m.  on 
the  28th  March  1902,  in  the  Atlantic  Ocean,  in 
about  ]at  49°  24'  N.  and  long.  l(f  ly  W. 

The  phuatifEs'  ease  mi  that  the  Holyrood,  a 
eteamenip  of  2715  tons  khms  roister,  was  on  a 
voyage  uom  Portland  Uune  to  London,  laden 
with  a  t?eneral  car^^o.  The  weather  was  hazy,  the 
wind  light  from  the  westward,  and  the  current 
setting  to  the  eastward  of  the  force  of  about  half 
a  knot  an  hour,  and  the  Holfirood  was  proceeding 
on  a  course  E.  i  K.  true,  making  about  five  knots 
azk  hour  through  the  water. 

Under  these  circumstances  a  bank  of  fog  was 
eeen  some  distance  to  the  northward  on  the  port 
side  of  the  Holyrood,  and  shortlj  afterwards  the 
whistle  of  a  steamer,  which  proved  to  be  the 
Bernard  Mcdl,  was  heard  apparently  a  consider- 
able distance  off  and  about  four  points  on  the 
pcnrt  bow.  The  engines  of  the  Holyrood  were 
immediately  put  to  slow  and  her  whistle  was 
aonnded  a  umg  blast  in  reply ;  and  on  the  Bernard 
MaWe  whistle  being  bwrd  again,  the  mpwrn 
were  stwped  and  toe  whistle  replied  ta  The 
whistle  of  the  Bernard  HaU  was  heard  once 
again  and  answered,  and  then,  shortly  afterwards, 
three  blasts  were  heard  from  her,  wberenp<m  tibe 
engines  of  the  Holyrood  were  put  full  speed 
astern  and  three  blasts  sounded.  The  Bernard 
HcUl  then  loomed  into  view  about  three  ships' 
lengths  off  and  about  four  points  on  the  port 
bow,  and  struck  the  Holyrood  on  the  port  side 
abreast  of  the  fore-rigging,  and  in  consequence 
of  the  collision  she  sank  shortly  afterwards. 

The  plaintiffs  charged  the  defendants  {inter 
■eUia)  with  failing  to  keep  a  good  look-out,  with 
navigating  under  the  circumstances  at  an  im- 
proper rate  of  speed,  and  with  not  stopping  and 
reversing  when  the  fog  signal  of  the  Holyrood 
was  heard  forward  of  the  beam.  They  also 
oharged  them  with  neglecting  to  comply  with 
arte.16, 19, 23,  and  29  of  the  Collision  Aegnlations. 

The  defendants'  case  was  that  the  Bernard  HaU, 
a  steamship  of  2677  tons  gross  register,  was  at 
the  time  of  the  collision  cm  a  voyage  from  Liver- 
pool to  Barbados.  The  weather  was  foggy,  witii  a 
moderate  Inreeze  from  the  'W.N.W.,  and  the 
Bernard  HaU  was  on  a  course  S.  70°  W.,  and  had 
tor  some  time  been  sounding  her  whistle  and 
prooeedhig  at  half  speed,  making  only  about  four 
knots  an  liour,  as  her  speed  was  impeded  by  a 
verr  heavy  Bvrell  on  her  starboard  bow. 

Under  these  circumstauces  a  whistle  from  the 
Holyrood  was  heard  close  to.  The  engines  of  the 
Bernard  Hall  were  at  once  reversed  full  speed 
astern  and  three  short  blasts  sounded  on  her 
whistle,  to  which  the  Holyrood  replied.  After 
the  Bernard  HaU  had  been  going  astern  about  a 
minute,  the  Holyrood  was  seen  coming  up  out  of 
the  fog  at  a  great  speed  about  three  points  on  the 
starboard  bow,  and  came  on  very  fast,  and,  swing- 
ing to  starboard  across  the  bows  of  the  Bernard 
HaU,  she  carried  the  latter  s  stem  over  to  port 
and  damaged  her  coonderably. 

The  defendants  charged  the  plaintiffs  (tnfer 
aiia)  with  a  bad  look-out,  with  failing  to  keep 


oleor  of  the  Bernard  HaU,  with  navi^ting  at  an 
ezcessiTe  rate  of  speed,  with  nwlectmg  to  stop 
her  engines  when  the  whistle  of  the  Bernard  Ball 
was  heard,  and  with  not  sounding  her  whistle 
sufficiently  often.  They  also  oharged  the  plain- 
tiffs with  negleoting  to  comply  with  arts.  15, 16, 
and  29  of  the  Collision  Begulations,  and  counter- 
claimed  for  the  damage  done  to  their  own  vess^ 

The  material  part  art  15  of  the  Beonlatioiis 
for  Preroiting  Gollisicnu  at  Sea  is  as  follows : 

In  fog,  mist,  fallioff  mow,  or  hsavy  tainatomut 
whothor  by  day  or  nigiht,  the  siguftU  described  in  this 
artiole  shall  be  M  follows — viz.,  (a)  a  steam  vessel  having 
way  upon  her  shall  sotmd,  at  imtervsls  «f  not  noM  than 
two  minutes,  a  prolongsd  blast. 

Arts.  16  and  23  are  as  follows : 

Art.  16.  Every  vessel  ■ball,  in  a  fog,  mis^  falling 
enow,  or  heavy  ninitonni,  go  at  a  moderate  speed, 
having  oareful  regard  to  the  existing  oiroametanOes  and 
oonditiona.  A  itesm  veesel,  bearing  apparently  forward 
of  hn  beam  the  fog  signal  of  a  veesel  the  position 
of  wblah  is  not  asoertalned,  sbsll,  so  far  as  the  oir- 
oamstsiweB  of  the  case  admit,  sti^  hir  engines,  and 
then  nsvigate  with  oantioQ  ontU  duiger  of  eoUision  is 
over. 

Art.  23.  Evety  steam  vessel  vriiioh  is  direoted  by  these 
rales  to  keep  out  <tt  the  way  of  snother  vessel  shall,  if 
the  oiroomstsnoes  of  the  osse  admit,  avoid  orossing 
ahead  of  the  other. 

Jxting,  K.C.,  Serutton,  K.G.,  and  Adatr  Boehe 
for  the  pluntiffs. 

Piekford,  K.C.,  AspinaU,  K.C.,  and  Olynn  for 
the  deSmdants. 

The  PXBBIDBHT  (after  dealing  with  the  pLsun- 
tiffs'  oaae.  and  finding  on  the  foots  that  the 
Bernard  HaU  ma  to  blame  for  proceeding  at  an 
excessive  speed). — Then  with  regard  to  the  Holy- 
rood.  There  is  one  point  whioh  appears  to  me  to 
be  a  question  of  the  conatruc^on  of  art.  16.  I 
will  accept  her  statement  as  to  the  fog  for  the 
purpose  of  this  charge  agiunsttheBblyrood — viz., 
that  although  there  was  on  her  port  bow,  at  some 
distance,  a  fog  out  of  which  a  sound  came,  and 
out  of  which  a  vessel  eventually  came,  on  the 
other  hand,  straight  ahead  and  on  the  starboard 
hand,  the  weather  was  tolerably  dear.  The  state 
of  things  is  thata  vessel  not  herself  in  afog  hears 
in  a  fog  or  out  d  a  f<^  a  whistle  of  a  vessel  that 
is  in  tlmt  tog.  UndOT  those  circa  rastanoes  what 
is  the  obligatiMi  imposed  upon  her  by  the  second 
TMrtof  ait.l6P  [Huliordahip  then  read  art  16.] 
Does  the  obliMnon  under  that  article  apply  to 
a  vessel  wbiob  is  not  herself  in  a  tof,  but  which 
hears  the  whistie  of  a  vessel  whioh  is  in  a  fc^  P 
I  have  come  to  the  conolnsion,  after  oonudenng 
the  matter,  and  also  with  the  assistance  ai  the 
Elder  Brethren,  because  this  is  a  matter  upon 
which  practici^  experience  throws  light,  that  tnat 
part  of  the  article  doea  apply,  even  though  the 
vessel  herself  is  not  in  a  log.  It  appears  to  me 
that  in  the  reason  of  takings  it  snould  be  so, 
because  although  she  might  not  herself  be  in  a 
fog,  there  might  be  another  vessel  close  to  her  in 
a  fog.  As  danger  arises,  so  comes  the  oblation 
to  act  with  that  particular  kind  of  caution  which 
this  rule  imposes.  The  subject  matter  appears 
to  me  to  give  rise  to  exactly  the  same  neceiisity 
for  caution  as  if  the  veuel  ia  herself  in  a  fog. 
The  intention  of  the  role  ia  clear.  It  is  this— that 
where  t^ere  is  a  vessel  ahead,  that  is  to  aa^, 
forward  ol  the  beam,  of  whioh  the  positwn  la 
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nnafecertained,  th&t  is  danger,  and  it  becomes 
important  to  take  precaution  at  the  earliest 
possible  moment.  TEat  being  so,  the  danger  is 
as  great,  and  is  of  exactly  the  same  kind,  whether 
the  vessel  is  herself  in  a  fog  or  not.  Under 
tiiose  cironmstanoes  it  appears  to  me  natural  that 
tiie  perMHia  who  drew  toe  mle  imposed  npon  her 
the  nmeoUiffation  as  if  she  WM  inafog.  There* 
for^  even  if  storjof  thefiblyrooiibe  aoc^ed, 
it  appears  to  me  that  she  haa  not  absolved  hwself 
from  the  obligation  to  stop  her  engines  when  she 
heard  the  first  whistle  from  the  Bernard  Hall.  It 
is  dear  she  did  not,  and  therefore  I  think  she 
must  neoessarUj  be  held  equally  to  blame  for 
that.  An  attempt  was  ingeniously  made  to 
arrae  that  in  this  particular  case  there  was 
snmoient  asoertunment  of  the  position  of  the 
Semard  SaU  to  free  the  Holyrood  from  the 
obligation  nnder  that  mle.  I  hare  had  occa- 
sion to  consider  what  is  the  meaning  of  those 
words  "not  asoertained,*'  and  it  appears  to  me 
that  the  real  object  of  the  words  was  to  negative 
the  obliration  to  stop  in  case  of  repeated  whistles. 
When  whistle  after  whistie  is  heard  the  position 
is  ascertained,  and  therefore  there  is  no  obliga- 
Hoa  to  stop  for  other  whistles,  bat  there  is  an 
obUgation  to  stop  with  r^ard  to  the  first  whistle* 
beoanee  at  that  time  the  poution  is  not  aeoer* 
tained.  It  is  qntte  true  that  the  first  whistle 
^ves  a  certain  indicatioik  where  the  vessel  is,  but 
it  is  obvious  that  if  the  position  of  the  vessel 
is  ascertained  by  the  first  whistle,  the  effect  of 
the  rule  wo^d  be  nullified.  It  is  said  in  this 
ease  that  there  was  a  certain  ascertainment 
There  was  this.  The  vessel  was  not  on  the  a  tar- 
board  side,  and  not  right  ahead,  but  was  in  a  bank 
of  f<^  on  the  port  bow,  and  that  foe  was  a  certain 
distance.  It  cannot  be  disputed  uiere  was  that 
amount  of  ascertunment.  Bnt  the  Elder 
Brethren  point  out  that  there  would  be  extreme 
difficulty  in  knowing  how  far  off  the  vessel  would 
be  in  a  fog,  and  Q>erefore  they  do  not  think 
there  was  any  such  ascertainment  as  to  justify 
the  Wtlmnoa  in  not  complying  with  the  dear 
terms  of  art,  16,  by  stopping  her  engines  when 
•he  flnt  heard  the  whistla  ciiha  Bernard  HaU  ; 
and  that  it  ia  Imposdble  to  say  it  wonld  not 
have  been  a  material  matter  if  uie  had  done  sa 
She  wonld  not  only  have  gained  time,  but  also 
located  with  more  predsion  the  later  whistles  of 
the£«rnardffaU,andalthoughitiBclear  that  she 
^d  stop  at  the  second  whistle,  I  think  it  is  impos- 
sible to  say  it  would  have  been  immataial 
whether  or  not  she  had  stopped  at  the  first.  I 
think,  therefore,  that  the  Holyrood  must  be  held 
to  blame  for  not  ob^ring  the  seoond  part  of 
art.  16.  The  other  charge  made  against  her  is 
certainly  more  difficult  to  decide,  because  it 
involves  the  whole  questaon  as  to  the  exact  nature 
of  the  fog  at  tbe  place  where  she  was.  It  is  dear 
according  to  the  terms  of  art  16,  that  the  obliga* 
tion  to  go  at  a  moderate  rate  of  speed  appUes 
only  to  a  vessel  whidi  is  herself  in  a  fog;  mist, 
{alfing  snow,  or  heavy  ndnstorms,  and  not  to  a 
vessel  whichia  aearafog.  If  a  vessel  is  ronning 
into  a  foe  ahead,  I  have  Md — and  I  think  I  may 
say  righuy  held,  because  I  tMnk  the  Oourt  of 
AppesI  took  the  same  view — that  there  is  an 
obbj^ition  upon  her,  although  she  is  not  actually 
in  it  at  the  moment,  not  onfy  under  the  first  part 
of  art  16,  bat  under  the  geaeaal  rules  seaman- 
ship, to  go  at  a  moderate  speed.  It  eeeins  to  me 


onl^  common  sense,  and  according  to  the  adrios 
which  competwt  ssilors  oould  not  ful  to  g^ve  to 
this  court  Bat  a  different  state  of  thinffs  appean 
to  me  to appl^  if  the  vessd  is  not  herself  m&tog 
nor  running  into  it  In  this  case  the  fog;  web 
not  directly  ahead,  and  I  do  not  think  the 
evidence  shows  that  the  vessd  was  running  into  % 
tog,  and  I  cannot  say  there  was  any  obligstioD, 
nnder  the  general  piinowlee  of  navif^on,  to  go 
at  a  moderate  rate  ox  speed  on  aooonnt  of 
fog  being  in  tint  vicinity.  That  is  tbe  advioel 
receive.  That  aisnmes  that  I  substanfaaDy 
accept  tii»  Holyrood's  statement  with  regard  to 
the  fog,  and  although  it  is  not  easy  to  aw 
how  it  could  be  exactly  as  she  says,  at  tbe 
same  time  there  is  her  dear  evidence,  and  I  am 
not  prepared  to  say  there  is  anything  in  this  case 
to  lead  me  to  disregard  it  I  do  not  wish  to  go 
at  great  length  into  the  questions  which  have  hesn 
rather  bandied  about  from  side  to  side  as  to  tiie 
witnesses  who  have  not  been  called  and  ought  to 
have  been,  or  the  documente  which  should  bare 
been  produced  and  have  not  been.  Although  I 
regret  that  the  fnUest  evidenoe  has  not  beaa 
given,  at  the  same  time  in  this  case  I  am  not 
prepared  to  say  t^  the  abeenoe  of  thoM 
witnesses  or  of  that  evidenoe  haa  been  snffidsoUy 
clearly  shown  to  have  been  material  to  tUs  esae. 
Thorefore  I  am>  not  prepared  to  say  thiU;  t!i» 
statement  given  by  those  on  board  tbe  Holyrood 
is  not  sabsuntiaUy  accurate  as  to  the  stiUe  of  the 
fog.  It  has  also  been  suffgested.  and  no  doubt 
is  the  case,  that  the  Bo^frood  had  not  a  man 
exdusivdy  on  the  look*out  I  do  not  mah  to 
depreciate  the  importance  of  having  a  pn^ 
look-out  but  the  Elder  Brethren  tell  me  that  no 
serious  blame  onght  to  be  attached  to  tlK 
Holyrood  on  that  aooount  Where  yon  hsTo 
officers  on  the  look-out  themsdves,  as  nndonbtsdlf 
there  were  in  this  case,  it  would  be  sbetchii^ 
the  matter  rather  far  to  say  that  serious  Uasw  is 
to  be  attached  to  the  vessel  because  she  bad  not 
one  man  on  tiie  look-out  at  a  partioular  qnt 
<m  the  vessd.  Thereaaltis  that*  on  the  gnwndi 
I  have  indicated,  both  vessels  most  be  held  to 
blame, 

Solidtors  for  the  plaintiffs,  ThomoM  Cooper  lad 

Co. 

Solidtors  for  the  defendants,  BowcUffetiSwrii* 
and  Co.,  a^te  for  HtU»  Dtefetmoa,  Diekbutm, 
and  HUl,  Liverpo<d. 

Monday,  April  23. 
(Before  Sir  F.  Jeuns,  Preudoit) 
Thb  Abbvnta.  (a) 

Praeliee  —  Action  in  rem  MudeaariffHon  of 
T^inHff—Praetiee  of  Court  of  Adm^rcdli— 
Irreguiarity  —  Amendmwti  —  Freeh  step  q/bj" 
hnowUdge  of  irregularity— Order  XL  Vllt.^  1 
— Onler  LXX.,  tr- 1,  2. 

Order  XLVIII.x,  r.  I,  allotoe  any  two  or  more 
pereoiM  claiming  ae  co-parinere  to  eue  in  ^ 
name  of  ike  reepeetive  firme,  if  any,  of  vihi^ 
suehpereone  were  co-pairtnert  at  the  time  ofw 
accruing  of  the  cause  of  action. 

A  plaintiff  ieeued  a  lorit  in  an  action  in  rem 
for  damage  to  cargo  in  the.  narne  of  a  firm  of 
which  he  too*  the  eoU  member,  and  indorted  tf 

t«)  BipocMS  hr  CHSitropass  Hau,  Esq.,  BtiMlgm  at  T**- 
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"  the  plaifUi0»  aa  owMta  ^oodt  laden  on  board 
ike  tUamthip  A."  In  a  motion  hy  tiie  defendani$ 
to  tet  cuide  the  writ  : 

Held,  that  a$  by  the  old  Jdmiraliy  practice,  tohieh 
it  not  abrogated  by  the  Judicature  Acte,  owner* 
of  a  ehip  or  cargo  are  entitled  to  tue  ae  $ueh,  it 
would  nave  been  eujgieient  if  the  plaiiUif  had 
deeeribed  himeelf  a»  "  owner"  on  the  face  of  the 
wrUt  and  that  therefore  thie  woe  a  mere  irregu- 
karity  and  might  be  cured  by  leave  to  amend 
under  Order  LXX.,  r.  1. 

Seld,  also,  that  ae  the  d^endante,  h*j  amlying  /or 
aMHftfy  for  eoeU  afker  hnouiedge  of  the  irregu- 
larity, had  take*  a fn$h  »iepin  the  action,  they 
were  precluded  by  Order  LXX.,  r.  2,  from  iaking 
advantetge  of  Qu  vrregularUy. 

SmDrthwute  v.  Hwuiaj  (71 L.  T.  Rep.  157 ;  7  A$p. 
Mar.  Xaw  Co*.  485;  (1891)  A.  C.  4B4,)  du. 
tinguiehed. 

This  was  n  motion  bj  the  defendanU  to  set  asids 
the  writ  in  an  action  in  rem  brongbt  bj  the 
plaintiff  in  respeot  ot  damage  to  cargo. 

The  phuntiff  had  iasned  a  writ  dated  the  2l8t 
Uaroh  1902  in  the  name  of  Louis  Drevfas  and  Co., 
rending  at  No.  3,  (}raoechnrch-Btreet,'E.G.,  against 
the  owners  of  the  Italian  steamship  Aiiunta, 
claiming,  "  as  owners  of  goods  laden  on  board  Uie 
.iuunta  on  a  voyage  from  the  Biver  Plate  to 
Boffland,  oompenmtion  for  damage  done  to  the 
said  goods  darmg  such  Tojage."  The  vessel  was 
arrested  on  the  same  dar,  and  a  oopj  of  the  writ 
vas  dnij  lezTed  on  board. 

On  the  26th  Uuoh  an  ameuBnea  vas  entered 
by  the  solicitor  for  tiie  dwendants,  and  on  the 
10th  April  the  vessel  was  released  <m  b^  and 
snbseqaently  left  this  ooonby. 

It  appeared  that  the  sole  member  of  the  firm  of 
LooisDreyf  as  and  Co.  was  Leopold  Loois  Dreyfos, 
who  resided  in  Paris,  and  that  the  Londcw  address 
of  the  firm  at  the  date  ot  the  writ  was 
iH,  Biahopsgate-streefc  Without,  E.C.,  and  ttiat 
the  address  of  3,  Graceohnrch.street,  where  the 
firm  had  carried  on  bosiness  for  some  years,  and 
from  which  they  had  recently  removed  owing  to 
the  premises  having  been  bamt  down,  had  been 
inadvertently  inserted  in  the  copy  of  the  writ  by 
the  plaintifi  8  solicitors. 

On  the  16tii  April  the  defendants  applied  to  the 
r^patrar  for  an  order  to  Remiss  the  action  on  the 
ground  ot  lumMiomplianoe  with  the  rolea,  or,  in  the 
aUemative,  that  the  plaintiff  should  ^ve  seoority 
tor  costs ;  bnt  the  ^>pUoallon  was  rwased. 

Tlie  defendants  now  moved  that  the  writ  should 
be  set  aside  on  the  grounds  that  it  was  improperly 
iwned  in  the  name  of  Louis  Drejfna  and  Oa,  and 
did  not  contain  the  plaintiffs  address. 

Order  XLyin.JL  is  as  follows : 

Aay  two  or  isore  perHns  oltiming  or  bsis;  liable  s> 
oo-putoarB  and  carrjiog  on  bntinflBS  witiiia  ^s  jnrisdio- 
ti<Mi  m^r  ne  i»  be  amd  ia  the  nam*  of  the  rsspeoiivs 
finit,  U  aoj,  of  which  mofa  persona  ware  oo-partDara  at 
tl>a  time  of  ths  aooroiag  of  the  oanaa  of  aotioa  ;  ud  any 
ptr^  to  an  aotioQ  may  in  anoh  oaie  apply  hj  sninmona 
to  a  jndge  for  a  atatsment  of  the  namaa  and  addreaaaa  of 
tss  poaoas  who  were,  at  tba  time  of  tb»  aoomiag  of  the 
^His  of  aotloB,  oo-partnszs  la  any  anoh  fim,  to  be 
™nbb«d  ia  sneh  saaaasr,  and  SMrtiBed  on  eath  or 
^^hetwiae,  as  tbm  Jodfs  may  dbaab 

Order  LXX.,  rr.  1  and  2.  are  as  fbllowB : 
"SUia  1.  Non-oomplianoe  with  any  of  those  ralss  shall 
set  ssader  any  prooaadinifB  void,  imlsss  the  eoort  or  a 
xn^e  ahaU  ao  ffireet,  bat  sneh  prooeedbn  nej  be  sst 
ToL  LXXXVI.,  2227. 
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aaido,  aithar  wholly  or  in  part,  as  irregular,  or  amended, 
or  otherwiae  daalt  with  in  inoh  mauMr  and  npoa  aoah 
terma  u  the  oonrt  or  jndge  aball  think  fit. 

Bole  8.  No  application  to  aot  aaida  any  prooeodinga 
for  irregolaiity  shall  he  allowed  onlcaa  made  withLa 
reasoDsbls  time,  nor  if  the  party  applying  bat  taksn  any 
fresh  atop  after  knowledge  of  the  irregolarity. 

Leek  for  the  defendants  in  sapporfc  of  the 
motion. — Before  the  Judicature  Act  there  was  no 
power  to  sue  in  the  nam«  of  the  firm,  and  Order 
XLYULa,  r>  X,  only  gives  this  power  when  the 
firm  oonsists  of  two  or  more  persons.  The  writ 
therefore  was  imprc^erly  issued  in  the  name  of 
the  firm,  and  the  misdescription  is  more  ihaa  » 
mere  irr^nlarity  which  the  court  can  give  leave 
to  amend,  as  the  plaintiff  has  begun  the  action  in 
a  manner  not  anthorised  by  the  rules.  Th« 
writ  is  irr^nlar  within  the  decision  in  Bmurth- 
waite  T.  Hannay  (71  L.  T.  Bep.  157 ;  7  Asp.  Har. 
Law  Cas.  485 ;  (1894)  A.  C.  4^),  and  on^ht  to  be- 
set aside.  A  second  objection  to  the  wnt  ia  thai 
it  does  not  contain  the  plaintiff's  address  a» 
required  by  Order  IV.,  r.  1. 

A.  E.  Nelson  for  the  plMntiff,  contra.— Therfr 
is  a  long-established  practice  in  the  Admiralty 
Court  for  plaintiffs  to  sue  as  "owners  of  th» 
oar)^  "  or  "  owners  of  the  ship,"  and  it  was  never 
intoided  that  the  rules  should  abrogate  this 
antecedent  practice.  Order  LXyiII.a.,  r.  1,  doee 
not  apply  to  actions  in  rem,  which  are  different 
from  actions  in  personam : 

The  Fraedom,  I  Asp.  Msv.  Law  Oas.  186 ;  L.  Sep. 

3  A&E.  495; 
The  Longford,  60  L.  T.  Bep.  373  ;  6  Asp.  Uar.  Law 

Osa.  371 ;  14  P.  Div.  31 ; 
The  JTorAshal  Bucket,  74  L.  T.  Bsp.  789 ;  S  Aqk 

Mar.  Law  Cas.  158  :  (1896)  P.  238  ; 
8t.  Qebain  v.  Heyermann'e  Agency,  69  L.  T.  Bop*- 

329;  (1893)  2  Q.  B.  96. 

Even  if  the  rule  does  apply,  the  insertion  of  the* 
name  of  the  firm  on  the  writ  was  a  mere* 
irregularity  which  the  court  may  give  leave - 
to  amend.  SmurtAiratte  v.  Hannay  only  decided 
that  each  of  the  plaintiffs  in  that  case  had  to- 
bring  a  separate  action.  The  indorsement  on  the- 
writ  properly  described  the  plaintiffs  as  owners  of 
the  cargo.   He  referred  to 

Pttty  r.  i>ani«I,55  L.  T.  Bep.  745;  34  Ch.  Dlv- 
172; 

Didaon  v.  La\D,  72  L.   T.  Bep.  680;  (1895> 
2  Ch.  62. 

The  defendants'  steamship  is  an  Italian  vesBc) 
now  out  of  the  jurisdiction  of  the  court,  and  the 
effect  of  setting  aside  the  writ  would  be  to  deprive 
the  plaintiff  ofliis  remedy  against  the  defendants. 
Further,  by  Order  LZZ.,  r.  2,  the  defendants  are 
not  entitled  to  make  this  application,  as  they 
have  taken  a  fresh  step  in  the  proceedings  by 
asking  for  security  for  oosts  after  knowledge  « 
the  irr^folarity.  The  omission  M  the  plai^ifPa 

E roper  addreas  is  an  irregnlarity  wMch  the  court 
as  power  under  LXX.,  r.  1,  to  onre. 

Leek  in  reply. 

The  President.— The  plaintiff  in  this  case  is 
really  one  person,  but  he  sues  in  the  name  of 
Louis  Dreyfus  and  Co. — the  firm  name  which  he 
apparentlv  uses  in  business — the  indorsement  on 
the  writ  showing  that  he  sued  as  the  "  owners  of 
goods  laden  on  board"  a  certain  steamship.  Now 
in  (me  aense  that  is  not  an  important  matter, 
because  itwaa  qnite  clear  what  the  real  faeta  were. 
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The  indorsement  on  the  writ  showed  what  the 
real  plaintiff  was,  and  anyone  coald  ascertain  at 
any  moment  who  Loais  Dreyfas  and  Go.  in  faut 
were.   Bat  in  another  sense  it  is  an  important 
matter,  becaose  this  being  an  action  tn  rem,  the 
effect  has  bem  that  the  duendants'  ship  has  goiae 
and  if  this  writ  is  held  bad  it  will  be  neceaaary  for 
the  plomttf  to  vait  nntil  he  has  an  (^portnnity 
of  arresting  iha  Teasel  again.    The  qneaticni  is 
irliether  that  titie  of  the  phuntiff  raiders  this 
writ  nnll ;  whether  it  is  wrong  to  hegm  with,  or 
whether  it  is  merely  an  irregmarity.    The  rale 
relied  on  ie  Order  XLYIII.i^  r.   1.  [His 
Ijfflrdridp  then  read  the  role.]    By  that  role 
any  party  to  an  action  may  apply,  by  snmmons, 
for  a  statement  of  the  names  and  addresses 
of  the  actnal  parbiera.   Before  the  date  of  that 
rale  peracms  ooald  not  soe  or  be  aaed  in  the 
name  of  a  mere  firm.    The  names  of  all  the 
paitnera  had  to  be  added:  but  this  rale  sires 
sower  to  persons  carrying  on  bosineia  under  a 
4rm  name  to  sae  in  the  firm  name,  althoagh  in 
jiwint  <d  fact  there  might  be  several  partoera, 
withoat  stating  tike  names   of  the  partners, 
-«zcept  in  the  limited  way  required  by  the  latter 
part  of  the  mkb  Kow,  what  is  said  is  first  of  all 
that  this  mle  doee  not  apply  to  an  aoticHi  tn  rem 
at  all,  and  there  is  a  gnat  ^deal    force  in  that 
-observation.    Bat  it  is  not'  neoeasary  for  me  to 
decide  that  actual  question,  beeanae  there  is 
'undoubtedly  an  old  practioe  in  the  Admiral^ 
"Court  of  very  great  ralue  to  perstms  ooncemedin 
tikose  matters,  which  enaUas  the  owners  of  a  ship 
or  cargo,  in  any  Admiralty  actbn,  to  aue  as  sach 
—a  proceeding  which  would  have  been  regarded 
by  the  courts  of  oommon  law  with  professional 
horror.    Bat  the  courts  of  Admiralty  allowed 
it  for  a   very  good    reason,   because,  what 
they  were  really  dealing  with  waa   one  ship 
-against  another,  and  ao  long  aa  you  had  the 
namea  of  the  Teaaela  you  bad  really  all  that 
was  material,  because  you  could  ascertain  the 
names  of  the  ownera  ttom.  the  register,  or 
■otherwise.    Tberefbre  yon  have  an  anteoedoit 
Toactioe  of  a  very  peculiar  kind  in  the  Admiralty 
■<7oiurtk  and  certainly  I  do  not  think  it  is  too  much 
<te  say  that  it  is  impossible  to  aappose  that  thia 
.general  mle  was  intended  to  abrogate  so  old  and 
Suable  practice  as  that  which  obtained  in  the 
Admiralty  Gourt.    If  one  looka  at  the  terma  of 
■ihe  rale  it  dioea  not  apply  to  the  caae  of  owners 
ships,  beoaoae  it  ap^ika  only  of  persona  aaing 
and  being  aaed  in  the  name  of  their  reBpective 
firma,  whereas  the  ownerj  of  a  ahip  do  not  conati- 
.  tate  a  firm  in  that  sense  at  all.   Therefore  I  feel 
no  difficulty  at  all  in  aaying  that  this  role  does 
not  apply  in  any  sense  to  abrogate  the  former 
practice  of  the  Admiralty  Gourt,  of  allowing  the 
owners  of  a  ahip  to  sne  aa  such.   Bat  that  does 
not  carry  us  the  whole  way  in  this  case,  because 
this  is  not  a  case  of  the  ownera  of  a  ship  suing. 
Kr.  Drejfus  did  not  in  this  case  aue  as  "  owuen." 
He  sued  as  Louis  Thcejtm  and  Oo.,  and  I  am  not 
pr^ared  to  say  that  in  its  narrower  sense,  and 
,1  think  in  its  truer  sense,  this  mle  doee  not  apply 
to  the  Admiralty  Division  aa  well  aa  to  any  other 
.division.  If  thequeation  in  this  case  waa  whether 
Order  XLYIILa,  r.  1.  applied  to  the  Admiralty 
juriadiotion  I  am  not  prepared  to  hold  that  it 
does  not,  bat  a  further  question  ariaea  which,  to 
my  mind,  is  of  great  importance  in  this  case.  I 
have  to  detnde  not  only  whetiier  this  is  a  mistake 
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in  this  OBB(>,  but  whether  it  is  an  irregularity 
which  can  be  cored.  I  am  told  tiiat  it  is  more 
than  an  irregnlarity,  because  previously  a  partner- 
ship could  not  sae  at  all — it  could  only  aae  in  the 
names  of  the  real  partners — and  therefore,  it  is 
aaid.  the  terma  of  thia  order  maat  be  atrictly 
complied  with,  or  else  the  whole  thing  ia  a  nulUt^. 
The  oaae  of  Snurikwaite  t.  Wmnay  {ubi  $up.)  a 
relied  nixm.  If  tbeaewereprooeefingsinoMnmou 
law,  I  do  not  wish  to  decide  whether  or  no  that 
might  not  be  the  caae.  But  what  I  do  think 
is  this,  that  in  t^e  Admiral^  Court,  having 
regard  to  the  prerious  praotiee,  which  I  do 
not  think  has  been  abrogated,  and,  having 
regard  to  the  fact  of  the  indorsement  on  this 
wnt,  it  is  a  mere  irregularis.  What  are  the 
facts  P  Here  ia  a  peraon  suing  in  the  name  <rf 
the  firm,  and  the  writ  states  on  the  back  how  he 
does  sne.  If  he  had  sued  as  "  owners  "  I  think 
it  would  have  been  perfectiy  good.  Therefore  all 
it  comes  to  ia  thia,  that  inatead  ot  putting  on  the 
face  of  this  vmt,  "  Louis  Dr^f as  and  Co,  as 
ownera,"  or  "  Lonia  Dr«yf  aa,  aa  owner,**  of  the 
gooda,  he  has  put  Louis  Draytas  and  Co.  <m  tha 
uoe  of  the  writ,  and  he  has  stated  dearly  on  the 
back  that  they  an  ening  aa  owners.  I  csunot 
r^ard  that  aa  iiK»e  than  the  mareet  irregularitr. 
It  IS  perCaotiy  differatt  from  the  case  of  Sautrtt- 
vaUe  r,  Hamiay  (abt  nm.).  There  pmsons  weva 
suing  t(^;etiier  who  oonld  not  sue  together.  Then 
was  a  very  material  mattOT  involved,  and  tbeie 
was  maoh  more  than  a  mere  irr^pUarity ;  hat 
having  regard  to  the  Admiralty  practioe  m  thii 
court,  and  having  regard  to  tlut  indorMnent 
on  the  writ,  I  am  of  opinion  that  in  the 
Admiralty  Court,  where  the  <mly  miatate  a  maa 
makes  is  in  not  putting  on  the  f  aoe  of  the  writ 
what  he  had  put  on  the  bat^,  and  which,  if  pnt 
on  the  face  of  the  writ,  would  have  been  good,  it 
ia  a  mere  irregularity.  Therefore,  although  the 
balance  cf  my  opinion  ia  that  the  rule  does  not 
apply  to  the  Admiralty  Court,  I  think  under  Uw 
circumstuioea  that  the  mistake  made  is  a  nun 
matter  of  irregularil^  and  tiiat  Order  LZX. 
anpliea,  and  an  amendment  ni»  be  allowed.  It 
follows  that  not  only  does  Order  IjXX.  ^[dr.  hot 
Order  LXX.,  r.  2,  too— and  in  tlds  ease  the  defa- 
danta  have  taken  a  step— namely,  the  aakiag  for 
security  for  ooats,  after  they  knew  the  iaiOtM  ox 
the  real  composition  of  Louis  Dreyfoa  and  Co. 
That  ia  qaite  enough  for  me  to  aay  that  I  tiaak 
in  this,  caae  all  that  has  happened  is  mere  irrega- 
larity,  which  can  be  cured  by  an  amendment,  and 
that  I  am  prepared  to  allow.  I  do  not  think  it 
neoessaty  to  deal  with  the  other  matter,  as  to  the 
address  of  the  plaintiff,  because  to  call  that  an 
irregularity  seems  to  me  to  be  using  too  high  a 
term.  The  original  writ  was  correct  in  that 
reapect,  but  the  copy  of  the  writ  was  wrong. 

Solicitors  for  the  plaintiff,  Lowleu  and  Co. 

Solicitor  for  the  defendants,  Robert  Grtening. 
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^jxifcm  Court  d  |nMcatm* 
— — ♦ 

COURT  OF  APPEAL. 

Feb.  26  and  March  20. 

(Before  Williams,  Stisliho,  and  Cozxns- 
Habdt,  L JJ.) 

£0  Kabt.am  and  HiiK-EvAzrs.  (a) 

APPEAL  FBOM  THB  CHAHCEKT  DIVISION. 

Bolieitor  and  client — Commienan-^  Tarnation — 
Stur^targe — DieeUmure  to  dieni — Independent 
advice. 

Solidtora  were  retained  by  0.  to  act  for  him  in 
negotiating  and  carrying  into  effect  thu  purekate 
of  certain  patent  rights.  The  eoUeiiora  had 
obtained  from  the  vendor  a  eomwienon  note, 
under  v^ieh  they  were  enHtUd  to  a  certain 
eonminion  in  the  event  <if  their  introducing  a 
purehafcr  to  him..  This  commission  note  toas 
nanded  to  0.  by  the  solicitors,  and  remained  in 
his  possession  for  some  days  previously  to  the 
contract  of  sale  being  entered  into.  The  purchase 
was  carried  into  effect,  and  the  Bolieitors,  toith 
the  knowledge  of  0.,  recovered  payment  of  210Z. 
as  commission  from  the  vendor.  After  this  0. 
died,  and  the  solicitors  delivered  a  hill  of  eo$ts  to 
his  ^ecutors,  who  procured  an  order  for  its 
tcaeation,  and  eought  to  charge  the  solicitors  with 
the  amount  of  the  commission  so  received  by 
them. 

Seld,  that  the  executors  were  not  entitled  to  treat 
the  210Z.  as  money  had  and  received  by  the 
solicitors  to  O.'s  use,  or  in  any  way  to  surcharge 
ikom. 

O'Brien  r.  Lewis  (8  L.  T.  Sep.  179)  distin- 
guished. 

IHeision  t^f  Kekewich,  J,  affirmed. 

This  was  a  summonB  to  review  the  taxation  of  a 
bill  of  oosts,  the  question  being  whether  the  soli- 
<ntora  were  entitled  to  retain  a  SDm  of  210Z.  for 
oommisaicm  which  ttiey  had  received  from  the 
vendor  of  a  patent  to  their  client. 

In  Jan.  1889  Mr.  Haslam,  a  solioitor,  received 
from  Hr.  B.  SUiot,  the  owner  of  a  patent,  a  com. 
nuedon  note^  nnder  which  Ur.  Elliot  promised,  in 
the  event  of  Jlr.  Haalsm  introdaoing  a  parohaser 
whose  terms  ICr.  Elliot  might  accept,  to  pay  Mr. 
Haslom  the  sam  of  2501.  out  of  a  purchase  prioe  of 
37502.,  the  snm  of  3001^  ont  of  a  pnrohase  price  of 
40002.,  and  an  additioDal  1002.  for  every  lOOM. 
additional  porchase  price  beyond  40002.,  and  pro 
rata  for  every  part  of  10002. 

Hr.  Haslam  introduced  the  patent  to  Mr. 
Ohison,  for  whom  Mr.  Haslam,  and  his  partner, 
Mr.  Evans,  had  been  acting  as  solicitors  in 
several  other  matters.  Mr.  Oblson  instructed 
Mr.  Haslam  to  make  an  appointment  for  him  to 
see  the  patented  article,  and  on  the  I7th  Jan.  Mr. 
Haslam  and  his  partner  accompanied  Mr.  Oblson 
to  HarW-street  for  the  inspection.  On  their 
return  Mr.  Haslam  showed  the  commission  note 
to  OhUon,  who  thereopon  stated  that  be  should 
not  pi^  the  lowest  price  therein  mentioned,  and 
that,  3  he  oould  not  get  the  patent  at  a  mneh 
lower  |nrioe»  he  should  not  boy  it.  Hr.  Hashun 
and  tie  partner  explained  to  Mr.  Ohison  that 
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they  were  not  qaite  satisfied  with  the  commission 
note,  which  was  not  as  liberal  as  a  note  which 
they  had  snbmifcted  to  Mr.  ElUot,  and  thereupon, 
in  C(msideration  of  a  promise  by  Hr.  Ohison  to 
allow  them  a  teaeonable  commission  in  oaae  th^ 
were  nnable  to  obtain  any  commission  under  the 
original  note,  thev  promised  to  accept  the  note  for 
what  it  was  worth,  and  not  to  insist  on  obtaining 
a  more  satisfactory  note  from  Elliot.  It  appeared 
from  the  bill  of  costs  that  Messrs.  Haslam  and 
Evans  received  the  instructions  of  Mr.  Ohison  to 
try  to  ne^tiate  with  Mr.  Elliot  for  a  reduction 
of  the  price  of  the  patent,  and  they  did  so,  and 
eventually  Mr.  Ohison  purchased  the  patent  for 
30002. 

The  commission  note  had  been  handed  by  the 
solicitors  to  Mr.  Oblson,  and  remained  in  his 
poBsessicHi  some  days  previously  to  the  contract 
of  sale  being  entered  into. 

Messrs.  Haslam  and  Evans  afterwards  brought 
an  action  against  Elliot'  for  thur  oommission, 
which  action  was,  with  Hr.  Ohlson's  knowledge, 
compromised  by  Elliot  paying  the  sum  of  2102. 
into  court,  which  the  solicitors  accepted. 

In  Dec  1900  Mr.  Oblson  died,  and  Messrs. 
Haslam  and  Evans  delivered  a  bill  of  costs  to  his 
executors,  who  procured  an  order  for  its  taxation. 
In  the  course  of  that  taxation  the  executors 
sought  to  charge  the  solicitors  with  the  amount' 
of  the  commission  received  by  them,  and  the 
taxing  master  allowed  their  claam,  holding  they 
must  accoimt  for  it  as  money  received  on  account 
of  Ohison,  and  that  they  were  not  entitled  to 
obtain  this  sum  at  the  expense  of  their  client  in 
the  absence  of  an  agreement  in  writing  to  that 
effect 

On  a  snmmoDS  to  review,  Kekewich,  J.  held 
that  tiie  oommisuon  was  received  by  the  solicitors 
with  tiie  oonsent  of  their  olientf  and  tbe^  vere 
not  liable  to  account  for  it. 

From  tills  deoirion  Mr.  Ohlson's  executors- 
appealed. 

T.  L.  W^kinson  for  the  appellants.— The  soli- 
citors were  anting  for  Hr.  Ohieon  and  were  bound 
to  use  their  best  exertions  to  enable  th^  pxin- 
oipal  to  purchase  on  the  most  favourable  terms. 
They  were  not  at  liberty  to  obtain  any  benefits 
for  themselves  beyond  the  costs  to  which  t^ey  ' 
were  legally  entitled.  It  was  a  breach  of  dnty  on 
their  part  to  accept  this  oommission,  and  they 
must  aooonnt  tor  it : 

TyrrsU  v.  Bank  of  London,  6  L.  T.  Bep.  1 ;  10 
H.     C.  26,  89. 

It  makes  no  ^fference  that  Ohls(m  was  aware  of 
the  commission  note  as  he  had  no  independent 
advice  on  the  subjeoti  and  never  expresidy  assented 

to  it: 

Bhoies  v.  Bats,  13  L.  T.  Bap.  778  ;  L.  B«p.  1  Ch. 
App.  852 ; 

LilM  V.  Terry,  73  L.  T.  Bep.  428  ;  (1895)  2  Q.  B. 
679; 

Bamn  v.  WiXUs,  82  L.  T.  Bep.  729 ;  (1900)  2  Ch. 
121 ;  Blnoe  affirmed  on  appasl,  113  L.  T.  p.  60 ; 

W.  N.  1902,  p.  100. 

J.  B.  Matthews  for  the  respondents. — Here  the 
client  had  full  information.  He  bad  the  commis-  . 
sion  note  in  his  possession  for  some  days.  The 
commission  was  ptud  by  the  vendor,  not  by  the  . 
client.  It  was  therefore  not  necessary  for  the 
soUcitors  to  tell  him  specially  thai  they  wwe 
liable  to  refund  ^1  they  got  from  EUiot.  The  t 
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duty  of  a  Bolioitor  to  his  cUenb  Is  not  higher  than 
that  ot  a  promoter  towards  a  company : 

Rt  Olympia  Limittd,  78  L.  T.  B«p.  629. 633 ;  (1898) 

2  Ch.  153.  166  i 
Xrlanger  v.  New  Sombrero  Pho»phat9  Company,  39 
L.  T.  Rtp.  26&,  292  ;  3  App.  Cm.  121S,  1277. 

In  Copp  T.  Lynch  (26  S.  J.  348),  which  was  relied 
on  hj  the  taxing  master,  the  client  was  not  aware 
that  the  solicitor  was  receinng  commission.  In 
Tyrrell  r.  Bank  of  London  {ubi  sup.)  there  was 
frand  and  oonoealment  on  the  part  of  the 
solicitor.  Barron  v.  WiUU  (ubi  aup.)  was  a  case 
at  a  Tolantary  settlement  and  qaite  different 
from  the  present  case. 

ITflftiwon  in  reply.  C»r.«Jc.r««. 

March  20.— Williams,  L. J.  (after  stating  the 
facte  ahortlT,  oonttnned:) — It  aeems  plain  that 
Messrs.  Haslam  and  Erans  were  attempting  to  serve 
two  masters,  and  that  one  master,  Mr.  Ohlson,  knew 
this,  and  the  oUiar,  Mr.  Elliot,  ^  not.  I  tbink 
Htuk,  it  the  traUi  had  been  known,  Mr.  Elliot 
wonid  never  have  paid  the  210Z.  into  ooorL  I  think 
that  the  clfum  on  Mr.  Elliot  ought  nerer  to  have 
been  made.  I  do  not  see  how  we  can  order  money 
to  be  paid  by  Messrs.  Has  lam  and  Evans  to  Mr. 
Ohlson's  execntors  which  Messrs.  Haslam  and 
ETans  wronfffnlly  obtained,  to  the  knowledge  of 
Mr.  Ohlson,  zrom  Mr.  Elliot  Bat,  even  patting 
aside  the  consideration  that  the  money  was  wrong* 
folly  obtained,  and  that  in  pari  delicto  potoir  eai 
conditio  posiidentia,  I  farther  think  that  tbe 
execntors  of  Mr.  Ohlson  are  not  entitled  to  treat 
the  210Z.  paid  by  Mr.  Elliot  to  Messrs.  Haslam 
and  Evans  as  money  received  to  Mr.  Ohlson's 
use,  or  in  any  way  to  snrchaige  them.  There  is 
no  ground  for  saying  that  the  2101.  was  a  secret 
Iprofit.  The  onlv  other  pmsibto  view  which,  in  my 
indgment,  could  support  the  ocmtention  that  Mr. 
uhlsoit's  executors  are  entitled  to  have  the  benefit 
of  this  payment  is  that  the  2101.  was  something 

Sit  on  the  price  by  the  vendor,  and  that  Mr. 
hlsim,  in  allowing  Mr.  Haslam  to  keep  this  sum, 
was  making  a  gilt  to  his  soUoitor,  which  he  was 
aotentitledto  keep,  having  regard  to  his  position 
as  solicitor  for  the  donor.  I  do  not  think  <m  the 
evidence  that  it  was  a  gift.  It  was  a  payment 
for  a  service.  Mr.  Ohlson,  in  effect,  said, to  his 
solicitor,  "  Keep  the  sum  which  the  vendor  puts 
on  the  price  to  pay  your  commission,  bat  you 
mast,  in  consideration  of  this,  serve  me  and  not 
him."  The  case,  therefore,  does  not  fall  within 
O'Brien  v.  Lems  (8  L.  T.  Rep.  179).  The  appeal 
mast  be  dismissed,  but,  I  think,  without  costo. 

Steklino,  L  J. — All  transactions  between  solici- 
tor and  client,  which  result  in  the  solicitor 
obtidning  a  benefit  for  himself,  are  subjected  by 
ooorte  <A  law  to  strict  scrutiny,  when  called  in 
question  by  the  client,  and  are  treated  as  impos- 
in^  obligationB  on  the  solicitor  of  greater  or  less 
Btnagenoj.  In  some  cases  the  obligation  goes 
so  tax  as  almost  to  bind  the  sc^oitor  to  abstfuu 
altMiether  from  a  traosaotirai  ci  the  kind.  Thus 
a  etmdtor  may  not  accept  from  his  dient.  while 
the  relation  of  solidtor  and  client  exists,  remunera- 
tion for  his  professional  sernces  beyond  that  to 
which  he  is  lefially  entitled.  Of  the  application 
of  this  rule  O'Brirn  v.  Lem$  (uH  $up.)  is  a  stak- 
ing example.  In  the  great  majority  of  oases, 
however,  the  law  does  not  exact  so  much.  A 
scdidtor  may,  for  example,  pnrohase  from  his 


client,  but  there  is  imposed  on  him  the  burdeo 
of  proving  that  his  client  was  fully  informed,  and 
duly  and  honestly  advised,  and  that  the  price  was 
just.  Seethe  judgment  of  Turner,  L.J.  in  Hoi. 
man  v.  Loynet  (4 D.  M.  &  G.  270, 284).  inEdwaris 
V.  Meyriek  (2  Hare,  60) — a  case  of  pnrchaae  by  a 
solicitor— Wigram,  V.O.  says  (2  Haie,  69):  "The 
rule  of  equity,  which  subjects  transactions  between 
solicitor  and  client  to  otber  and  sbieter  teats  than 
those  which  apply  to  ordinary  tranaaefiona,  ia  not 
an  isolated  rolie,  ont  is  a  branch  of  a  rule  a^iplie- 
able  to  all  transactions  between  man  and  man,  u 
wliich  the  illation  between  the  contaractiug  partial 
is  such  as  to  destroy  the  equal  footing  on  which 
such  parties  should  stand; "  and  thia  view  of  the 
law  is  approved  by  Turner,  L.J.  in  Solntan  t. 
LoyTUB,  and  is  in  accordance  with  subsequent 
decisions.  Wigram,  T.C.  in  Edward*  v.  JUcyridt 
went  on  to  point  out  how  the  appropriate  dntj 
which  falls  on  the  solicitor  dependa  on  thaBpedal 
circumstances  of  each  individual  case.  His  con- 
cluding remarks  are  these  (2  Hare,  70) :  "  The 
nature  of  the  proof,  therefore,  which  the  court 
requires  must  depend  upon  the  oircumatances  of 
each  case,  according  as  they  may  have  placed  the 
attorney  in  a  position  in  which  his  duties  and  his 
pecuniary  intetests  were  conflicting,  or  m»  hare 
given  him  a  knowledge  which  his  client  ud  not 
possess,  or  some  inflamoe,  or  aaoendaikBy,  or  othv 
advantage  over  his  cUttit;  or.  notwithstanfag 
the  existence  of  the  rdation  of  attorney  and  client 
may  have  left  the  parties  substantially  at  am'i 
length  and  on  an  equal  footing."  It  thus  appean 
that,  in  the  clasa  of  cases  ol  which  Edward  t. 
Meyriek  is  a  type,  it  is  necessary  that  thesolicitor 
should  establish  that  he  and  his  client  were  "  sub- 
stantially at  arm's  length  and  on  an  equal  fooHng." 
I  do  not  think  that  the  rale  applied  in  O'friear. 
Lewia  (u6i  tup.)  governs  this  case,  for  the  oom- 
mission  was  paid,  not  by  the  client,  bat  by  the 
vendor  as  remuneration  for  servioes  rendered  to 
him.  On  the  other  hand,  I  tMnk  that  the  less 
stringent  rule  discuaaed  in  Ed^Bard•  v.  Mtyridc 
{ubi  mp.)  does  apply].  I  am  fortified  in  ibis 
opinion  by  what  is  laid  down  br  Tonisr,  LJ>in 
Lyddon  v.  Mbaa  (4  De  G.  &  J.  104).  with  nfennn 
to  an  agreement  by  a  olient  to  allow  his  solidtor 
intereat  aptrn  lua  bills  of  costs.  The  learned 
judge  aaya  (pp.  130-1) :  "Eve^  such  agreanentU 
a  bai^ain  between  the  solicitor  and  the  client, 
and  can  be  supported  only  under  the  sameoiroain- 
atances  as  would  support  any  other  ba^wp 
between  them.  It  Is  the  bonnden  duty  ci  t.  soli- 
citor, before  he  enters  into  any  such  bargain  with 
his  olient,  to  inform  the  client  that  the  law  allows 
of  no  such  charge  of  interest,  and  that,  although 
he  may  decline  to  conduct  the  client'a  bnsiiiess 
without  such  an  allowance,  others  of  equal  ability 
may  be  found  who  will  conduct  it  upon  the  scale 
of  allowances  which  is  sanctioned  by  the  law. 
The  learned  judge  holds  that  interest  on  coata, 
although  in  a  sense  an  addition  to  remuneration 
allowed  by  law,  may  be  bargained  for,  but  only 
anbjeot  to  the  like  obligations  on  the  part  of  the 
aoluitor  as  any  other  bargain.  I  tiiittk,  therefore, 
that  in  the  present  ease  the  solicitors  wen  under 
an  obligation  to  give  the  client  fall  infonnatira 
and  to  advise  him,  if  and  ao  far  aa  neoeaaaiy,  with 
reference  to  the  commission  note.  The  aoliciton 
have  eataoliahed  that  th^  did  give  him  full  infi»^ 
mation.  but,  if  legal  adnoe  was  neoeaaaiy  to  be 
given  by  them,  there  is  no  evidence  w  their 
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haTing  given  it.  If  the  solicitors  had  not  made  fall 
disclosure,  it  is  quite  clear  that  the  client  would 
liave  been  entitled  to  reooTorthe  amonntfromthem, 
batnooaaehaa  been  dted  to  show  that  aperson 
•can  reoover  a  profit  reoeiTaS*  with  fiill  knowledge 
4m  Ub  parti  br  one  etanding  in  a  fidooiaTT  posi- 
tion towards  mm.  It  was  nnneoaBsaiT  that  the 
«olicltora  should  inform  the  client  tnat  they 
would  have  been  liable  to  him  if  thej  had  not 
^ven  him  the  information  which  thej  did,  and 
so  far  as  I  have  as  yet  stated  the  facts,  more  was 
not  required  of  thnn.  It  appears,  however,  that 
the  Bohcitors  not  only  received  the  commission 
which  they  received  from  the  vendor  with  the 
Jcnowledge  of  their  oUent,  bnt  bai^ained  with  him 
that  they  should  be  allowed  what  is  termed  a 
reaaonable  commission  (of  which  the  eufrgeBted 
Amount  was  2602.)  from  himself  in  the  event  of 
their  not  being  able  to  recover  a  commisBionfrom 
<ihe  vendor.  To  that  state  of  things  the  more 
•toingmt  rule  to  which  I  have  referred  does 
appear  to  me  to  aj^y.  In  O'^rtea  v.  Lewi*  {ubi 
sup.)  the  promiee  «  additfamal  remuneration 
appears  to  have  been  volunteend  trj  the  client,  and 
Iiord  Westbury  says  tiiat  the  stdioitors  ought  to 
hare'satd  that  tiier  oonld  aooept  no  snoh  thin^, 
and  that  it  was  tne  bonndea  duty  of  the  solici- 
tors not  to  accept  such  a  promise.  Still  more 
was  it  the  duty  of  the  solicitors  in  the  present  case 
to  abstain  from  making  auch  a  bai^in  as  they 
did.  Since  the  date  of  Uie  dAcisiou  in  O'Brien  v. 
Iiewia  tho  Attorneys  and  Solicitors  Act  1870 
^as  been  passed,  and  solioitors  may  make  bargains 
with  their  clients  as  to  their  remuneration,  which 
were  previously  inadmissible,  bnt  Buoh  agreements 
ore  fenced  by  safeguards  imposed  by  uie  L^ia- 
latare,  which  have  not  been  obeerved  by  the 
solicitors  in  the  present  case,  nor  were  they 
broxtght  to  the  notice  of  the  client  It  is  quite 
true  that  the  bargain  has  not  been  enforoed,  and, 
in  iJie  events  which  hi^pened,  came  to  nothing ; 
bat  the  fact  of  its  eziBtouie  afforda  aome  evidence 
that  tiie  BoliiHton  and  thdr  client  were  not 
dealing  at  arm*e  length  and  on  an  equal  footing. 
It  appears  to  me,  however,  that  in  saoh  cironm< 
atanoeB  the  remedy  of  the  client  is  not  to  recover 
the  amount  at  tiie  commission  paid  to  the  lolici- 
tora  by  the  vendor,  but  to  set  aside  the  tnuiBao< 
tion  between  himself  and  the  aoUdtors.  That 
relief  cannot,  however,  be  given  in  the  present 
proceedings.  I  think,  therefore,  that  the  appeal 
ought  to  be  dismisBed.  Bat  I  consider  it  my 
datT'  to  express  my  great  regret  that  solicitors 
should  have  made  a  bargain,  which  was  not 
merely  improper  in  the  eye  of  the  law,  but 
which  placed  tnem  in  a  position  in  whioh  it  was 
scarcely  posBible  for  them  to  fulfil  the  duties 
which  they  had  undertaken  to  both  vendor  and 
porchaser  cf  the  patent.  Although  I  have  rested 
my  judgment  on  the  grounds  which  I  have  stated, 
it  moat  not  be  nnderatood  that  I  disagree  with 
what  haa  been  eaid  by  Williams,  L.  J. 

GozsBS'HuDT,  L.J.  —  The  judgment  of 
HfTiUiafflB,  LJ.  bo  entirely  ezpressea  my  own 
Tiewa  that  I  do  not  think  it  neoesBary  to  add 
Anything. 

SolioitfHn :  Gnenop  and  Bon ;  Hiulam  and 


Feb,  28,  March  1,  2,  3,  and  24. 

(Before  Williams,  Stibling,  and  OozBirs* 
Habdt,  L.JJ.) 

Be  CHBBBBBOUaH  ]|f  ANUPACTDBINO  COHPANT'S 

Tbabb  Uabx  "Yasblihb";  Be  Pbabson's 
Applicatiov.  (a) 

APPBAL  PBOU  the  CHAHCEBT  DITUIOir. 

Trade  mark— Bemo9eJf— Old  marh — Dieiineiive 

word— -Patented  article~-Naine  of  article  manK< 

faeivred — Onus  of  jproof— Trade  Markt  Begi&- 

traiitm  Set  1875  (38  <fc  39  Viet.  e.  91),  a.  10. 
In  1872  on  tnventor  took  out  apafeni  in  Vie  XTniied 

Stateefor  a  product  from  petroleum  "  named  fry 

me  '  vaeeline.' " 
In  1874  he  took  out  a  patent  in  England  for  a 

eimHar  product  tohieh  he  deacribed  as  "  a  ma<8- 

rial  tohteh  I  term  '  vaeeline' " 
In  1877  he  regietered  the  word  "vaeeline"  in 

England  under  sect.  10  of  the  Trade  Mark$  Begxe- 

tration  Act  1875  oc  an  old  marh. 
On  an  applicaiion  to  remove  the  marh  from  the 

reot«(er : 

Held  {Cozena.Hardy,  L.J.  dissenting),  that  the 
language  of  both  patente  being  amibiguous,  ae  it 
might  mean  either  that  the  name  wae  given  to 
the  substtmee  manufactured  by  the  inve^or  or  to 
the  eubUance  made  according  to  the  proeee* 
deeeribod,  the  onua  of  proof  woe  on  ike  Mtplieant 
for  tho  rsiHooat  of  wo  inde  mark  to  mow  that 
it  meant  the  loiter;  that  he  had  not  dieeharged 
that  onut  and  the  ma&k  ought  not  io  he  remotied. 

Be  Leonard  and  Ellis's  Trade  Mark  (51 L.  T.  Bep. 
35;  26  Ch.  Div.  288)>bUomd. 

Linoleum  Manufacturing  Oompany  v.  Nairn  (38 
L.  T.  Bep.  448 ;  7  Ch.  Div.  834)  distinguished. 

Held,  by  Cosene  •  Hardy,  L.J.,  that  the  word 
"  vaeeline  "  wa*  an  invented  word  to  deecribo  an 
invented  thing ;  and  therefore,  as  any  one  toas 
at  liberty  to  make  the  invented  art%ole,  which 
woe  not  protected  by  patent  in  England,  and  at 
liberty  to  call  it  by  the  name  attributed  to  it  by 
the  inventor,  the  word  ought  not  to  have  been 
registered  ae  a  trade  marh  wnder  sect.  10  of  the 
Trade  Marhs  Begisiration  Act  1875  as  an  old 
tnarik. 

Per  CoeenS'Hardy,  L.J.  •'  The  priTiciple  applied 
by  Fry,  J.  in  Linoleum  Mannfaotoring  Oom- 
pany r.  Nairn  (nbi  sup.)  to  the  eaeecfa  patented 
arttele  after  <m  eflptranon  qf  the  patent  cannot 
he  Umiied  io  that  ease. 
This  was  an  aj^eal  from  an  order  made  by 
Buckley,  J.  that  the  register  of  trade  marks 
should  be  rectified  by  the  removal  of  a  trade  mark 
consiBting  of  the  word  "  vaseUiie." 

The  following  statement  of  the  facts  is  taken 
from  the  judgment  of  Stirling,  L.J. : — 

The  trade  mark  was  registered  under  the  Act 
of  1875  in  the  year  1877,  as  an  old  mark,  which  had 
been  in  use  for  six  years  before  the  6th  March  1877. 
In  1898  one  Edward  Theodore  Pearson  applied  to 
register  the  word  "  vasogen,"  and  the  comptroller 
refused  to  proceed  without  the  oonsent  of  the 
CheEebrongh  Manufacturing  Company,  the 
owners  of  the  trade  mark  "  vaseline."  That  con- 
sent was  refused,  and  the  comptroller  declined  to 
register  the  word  "  vasogen."  From  this  decision 
there  was  an  appeal,  which  was  referred  to  the 
court,  the  CheBebrough  Manufaoturing  Company 
being  respondents  on  the  appeal.  On  the  Slet  Jan. 
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1900  the  applioant  Feanon  gave  notioe  of  motion 
for  an  ot&t  rectifyii^  tiie  regjstw  hr  remoTing 
tiierefrom  the  word  "Taaeline."  TioM  motion 
and  the  appeal  came  on  together.  Aft  the 
hearing  the  learned  judge  was  <n  opinion  that  it 
was  established  on  the  evidenoe  before  him  that 
the  word  "  vaseline  "  was  in  1877  osed  "  as  indi- 
cating, not  the  manufaotnre  of  a  partionJu'  firm, 
bat  the  petroleum  jelly  mannfaotnred  by  a  par- 
tioalar  process,"  and  that,  on  the  authority  of 
Linoleum  Manufactwring  Company  t.  Nairn  (38 
L.  T.  Bep.  448;  7  Ch.  Div.  834)  and  cases 
which  have  followed  it,  the  mark  ought  to  be 
removed.  From  this  decision  the  Glweebroagh 
Manofactoring  Company  have  appealed.  Upon 
the  appeal  fi^ther  eridMuw  has  been  admitted. 
The  facts  nem  to  be  aa  followi:  In  1865  Robert 
Alfred  GhesebRm^  took  oat  patents  in  England 
and  America  fior  an  imporemoit  in  refining  petro- 
leum and  other  h^dnMHurbon  <h18.  This  improve- 
ment consisted  in  the  filtration  of  these  oils 
throogh  animal  charcoal  (sometimes  termed  bone- 
blaok)  or  wood  oharooal  or  other  filtering  material. 
The  spedficataon  states  that  the  oils  *'  filtered  in 
this  manner  will  be  light  in  ooloar,  have  very 
little  odonr,  and  be  snitable  according  to  their 
density  for  the  purposes  either  of  labrioation  or 
illamination."  It  also  states  that  "  petroleum  may 
be  subjected  to  such  filtration  either  in  its 
crude  or  natural  state  or  after  distillation." 
But,  as  I  read  the  spedflcationf  distillation  at 
some  stage  is  necessary,  and  the  oils  refined  by 
means  of  the  process  therein  described  are  pro- 
ducts of  the  distillation.  In  1872  the  same 
inventor  took  out  in  America  a  patent  for 
"improvements  inprodaota  bom  petrolflam.'*  He 
etates  in  hia  speoiftoation  that  he  has  invented  a 
"  new  and  aaenil  ^odnot  from  petrolenm,"  wUoh 
he  has  termed  "vaseline,"  and  that  "the  sub- 
stance  from  which  'vaseline*  is  made  is  the 
residuum  f>f  petroleum  left  after  the  greater  part 
has  been  distilled  ofE."  The  ^irocess  of  making 
vaseline  is  described  as  consistmg  oil "  the  filter- 
ing of  the  aforescud  petrolenm  reudunm  throaeh 
bone-black,  according  to  the  process  described  " 
in  the  American  patent  of  1865,  and  the  claim  is 
for  "  the  new  article  of  manufacture  named  by- me 
'vaseline,'  substantially  as  herein  described." 
This  inventim  was  never  patented  in  England. 
The  process  is  not,  in  my  opinion,  oovered  by  the 
English  patent  of  1865,  which  appears  to  me,  as 
already  stated,  to  apply  only  to  the  product  of 
distillation  of  crude  petroleum,  while  the  process 
of  1872  applies  to  the-  residuum  left  in  the  still 
after  the  process  of  distillation  is  completed.  It 
was,  theref<»e,  open  to  anyone  in  England,  after 
the  American  patent  became  known  there,  to 
manufacture  the  newartide  for  whidi  that  patent 
was  granted  in  the  United  States.  In  1874  B.  A. 
CheBebrongh  took  out  in  Eiu;land  a  patent  for 
improvements  in  treating  hycut>-carbon  oils  and 
products.  The  specification  b^ina  as  follows: 
"  When  petroleum  is  distilled,  either  in  the  ordi- 
nary  atilU  used  or  by  the  vacuum  or  superheated 
retort  processes,  a  quantity  of  residuum  is  left 
back  in  the  stUl  or  retort  which  has  not  been 
distilled  over.  This  residuum  ooutaius  no 
paraffin,  but  appears  to  be  a  concentrated 
product  of  the  heavier  parts  of  petrolenm,  and 
from  it  a  material,  which  I  term  '  vaseline,'  is 
made  by  filtration  through  bone-black,  or  animal 
oharoocu."    The  jnvention  is  stated  to  consist  in 
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so  refining  the  vaseUne  a*  to  make  it  snbstaa- 
tially  free  from  the  taste,  odour,  and  ooloar  of 
petroleum,  and  the  spedfioation  recognises  that 
in  England  the  patentee  has  no  monopoly  in  the 
manufacture  of  vaseline  which  is  not  so  refined. 
There  is  evidenoe  of  the  sale  in  England  by 
the  agents  of  B.  A.  Chesebrongh  of  Taaetine 
manufiictored  bv  him  in  1873,  1875,  and  1877: 
Evidence  has  been  ^ven  by  B.  A.  Oheae- 
brough  and  his  brother  W.  H.  Chesebroa^h 
(his  ^ent  in  England)  that  einoe  1876  vasebBe 
has  been  sold  in  England  in  tin  cans  m 
which  is  stamped  an  inscription  bw^iiming 
with  the  words,  "TaseUne,  trade  mark."  U  ■ 
is  established  that  since  1873  the  substanes 
termed  vasdine  in  the  patent  of  1872  liss 
been  mannfootared  in  Enriand  by  wwf 
persons,  and  sold  or  deaoribM  under  varioop 
designations,  snoh  as  petrolenm  jelly,  wi^iiMfs* 
petroUi,  and  several  fancy  names,  but  not  imdar 
the  designation  vasdine.  There  ia  abundant 
evidenoe  that  the  name  vaseline  has  always  bsoi 
understood  in  England  to  denote  the  man  of  acta  r» 
of  B.  A.  Cbeeebrough  and  his  sucoessora,  tb» 
Ghesebrough  manufacturing  Company.  In  1877 
the  word  "  vaseline  "  was  registered  in  England  in 
four  classes,  one  being  class  3.  The  Traae  Markt 
Journal  describes  the  application  in  ihsX  chua  aa 
being  in  reajpect  of  "  ointments,  oold  creams,  and 
vaseUne  (bung  an  essence  prepared  for  use  in 
medicine  and  pharmacy}."  In  1878  B.  A.  ChM- 
brough  registered  as  a  trade  mark  in  Amerios 
label  b^fnning  "  Petroleum  vaseline  jeUyi"  ^ 
ending,  "  Prepared  expressly  for  medidiisl  and 
toilet  purposes  by  the  Ghesebrough  Msanfafr 
turintr  Oompany,  Offloe,  110,  Fket-sbeet,  Kev 
Tork »  By  the  atatemant  filed  in  the  Umted 
States  Patent  Office,  (m  the  oooaaion  of  r^ti>^ 
Hon  (which  was  verified  by  affidavit),  it  is  stated 
as  follows ;  "  Said  trade  mark  consists  of  the  word 
'  vaseline.*  This  word  has  been  generally  arranged 
between  the  words  'petroleum  jelly '  as  shown  in 
the  aooompanying  facsimile  (meaning  thsbibd) 
.  .  .  but  the  words  '  petroleum  jelly  *  and  the 
corporate  name  and  address  may  be  wlu^j 
omitted,  and  the  border  may  be  changed  at 
pleasure,  or  omitted  altogether,  without  materially 
changing  the  character  of  said  trade  marii,  w 
essential  feature  of  which  is  the  arbitrarily 
selected  word — vaseline.  This  trade  mark  bai 
becm  used  in  the  business  of  said  company  and  ^ 
B.  A.  Ghesebrough,  who  was  its  predecessor  in 
the  same  business,  for  more  tluui  seven  yen* 
past  .  .  .  Said  company  baa  been  acoas> 
tomed  to  print  it  np<m  labels,  to  be  pasted  w 
otherwise  aecured  nptm  the  bottles  eontaimBg 
the  product  or  the  compound  tiiereof,  and  upon 
the  paper  wram>ers  in  which  tbey  put  it  lor 
sale.  It  has  also  been  accustomea  to  emboss 
it  upon  ^e  botUes  or  packages  in  which  thfr 
product  or  compound  is  inclosed,  or,  where  the 
compound  is  of  sufficient  consistence,  to  f<Hm 
it  directly  upon  the  cakes  or  tablets  thereof- 
It  has  also  been  aooustomed  to  use  it  upon 
the  biUheada.  letter-heads,  envek^,  oircuUn 
and  other  advertising  derioeB  employed  in  the 
business." 

Astbwry,  K.C.  and  A.  J.  Walter  for  the  appel- 
lanta.  — This  case  is  difEermit  from  I<i»eleH» 
Manufacturing  Company  v.  ^atm  (38  L.  T.  Il» 
418 ;  7  Gh.  Dlv.  834}  on  which  Buckley,  J.  ieBe& 
"  Taa^ne  "  is  not  the  name^  a  patenfasd  artiole 
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-which  hu  been  mamufaotared  for  fonrteen  Tears 
under  that  name  alone ;  nor  are  the  appellanta 
teying  toprerent  other  people  maikme  this  snb- 
atnnoe.  Xhey  oalj  wish  to  prerent  ower  people 
using  a  name  for  tae  artiole  whioh  now  means  that 
mannfaotnred  hy  the  ftppellanta.  The  article  haa 
been  mamdaobiTed  \a  other  pei^^  and  ia  called 
liT  diftsrait  namea.  In  the  British  Phamsicopoaia 
the  anbstanoe  is  called  petroleum  jtXlj : 

flUn^sr  Manvfaeturing  Company  t.  Sptnet,  10  Bep. 
Pat  Cas.  267. 

An  invented  name  may  be  roistered  as  a  trade 
mark  under  the  Patent  Acts  tw>af|^  it  is  descrip- 
tive of  the  goods : 

JBa»tman  Photographie  Materialt  Oompony  t.  Comp* 

troOer  ChntnO,  79  L.  T.  Sep.  195  ;  (1898)  A.  C. 
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JI£oulton,  K.C.  and  E.  F.  Lever  for  the  respon- 
dent.— The  eeeenoe  of  a  trade  mark  is  that  it  has 
nothing  to  do  with  the  nature  or  deaoripti<m  of 
tiie  goMS,  and  that  it  is  merely  a  mark  oi  origizu 
Many  years  ago  the  appellants  gave  the  name 
**  TBMline  "  to  a  owUin  article*  and  they  caxuiot 
now  so  hack  baa.  that  and  say  it  means  only  the 
■rtuw  manufactured  hj  them.  In  1877  tiie  word 
oncht  not  to  have  beu  regutered,  as  it  was  not  an 
<iiA  mark  within  sect  10  of  the  Trade  Marks 
Ztegistration  Act  1875.  It  was  not  a  distinotive 
word  uaed  as  a  trade  mark  before  the  passing  of 
tiittb  Act. 

JB.  /.  Paritr  for  tiie  oomptnillar.— Where  a 
bade  mark  haa  been  rwsterea  for  some  time  the 
<miu  is  on  those  who  wish  to  take  it  dl  to  prove 
that  it  -wMpubUeijwnt  at  tJie  date  ot  re^stratiou. 

^tturyinreply.  0«r.«ls.«ai.  . 

JUareh  24.— Wiia^mh,  LJ.— I  agree  with  the 
lodgment  which  Stirting,  JjJ.  is  about  to  read. 

SxiKLura,  IjJ.  (after  stating  the  facts  set  out 
above,  continued :) — The  question  is  whether  in 
these  oinmnutanoes  the  oonrt  oi^ht  to  come  to 
the  oondnaioiL  that  the  word  "  naeline  **  was,  at 
the  date  of  registrati<»,  improperly  jphced  on  the 
n^eter  as  an  old  trade  mai^  nncwr  the  Act  of 
It  was  admitted  by  the  learned  connsel  for 
the  appellanta  that  the  evidence  did  not  establish 
that  Uie  word  "  Taeeline  "  was  used  in  England  as 
a  trade  mark  before  the  13th  Aug.  1875.  It  was 
oontended,  howeTer.  that  the  burden  of  establish- 
this  ^d  not  lie  on  the  appellants,  but  that  it 
mBM  the  dutgr  of  the  respondents,  the  applicants 
lor  the  reinoval  of  the  trade  mark  from  the 
r^istrar,  to  satisfy  the  court  that  it  was  in  fact 
not  so  used.  In  my  opinion  this  contention  is 
well  founded.  The  law  was  so  laid  down  by  t^e 
Ckmrt  of  Appeal  in  Be  Leonard  and  EUis'e  Trade 
Mark  (51 L.  T.  Bap.  35 ;  26  Ch.  Div.  288),  and  was 
acted  <m  Kt^,  S.  in  Edjpngton  t.  EdgingUm  (61 
Jj,  T.  Bep.  323).  In  my  judgment  this  rnk  ought 
to  be  firmly  adhered  to.  It  is  msnifastl^ 
nnreasonable  to  expect  that  the  owners  of  a 
n^atered  trade  mark  idwnld  preserve  evidence 
•of  the  my  in  whiiA  it  was  used  at  and  prkw  to 
4ho  time  of  registration  for  a  period  of  twenfy 
jears  and  more  subsequently.  On  the  part  of 
the  roapoadents  reliance  was  chiefly  placed  on  the 
Amwican  patent  ol  1872,  the  Engluh  patent  of 
1874,  and  the  use  of  tiie  word  "  vaseline  "  in  the 
fPrade  MarkB  Joumaloi  1877,  upon  the  occasion  of 
£he  application  for  the  r^;i8tration  ot  the  mark 
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in  England,  and  it  was  said  that  these  documents 
proved  that  the  word  "  vaseline  "  was  in  use  at  the 
date  of  registration  to  indicate,  not  an  article 
manafactured  by  the  Cheeebrough  Maaafaetnr- 
ing  Company,  but  <me  manafacnred  accra^ng 
to  the  processes  indicated  in  the  American  ana 
English  patents.  If  tiua  were  the  true  ctm- 
dosion  of  &ct»  than  them  would  arise  a  questaon 
which  was  raised  in  the  case  of  Be  Jjeononl  a»d 
EUia'e  Trade  Mark  (uH  sup.),  bat  nmains  unde- 
cided, viz.,  whether,  when  an  inventor  invents  a 
new  article,  and  at  the  same  time  invents  a  word 
to  designate  it,  he  can  claim  the  ezolouve  use  of 
that  wora  to  denote  his  own  manufiuture.  In 
my  opinion,  however,  it  is  nnneoessaiy  now  to 
decide  that  question.  The  word  "  vaseline  "  was 
admittedly  invented  by  B.  A  Cheeebrough,  and, 
in  my  opinion,  was  capable,  previously  to  1875, 
of  being  employed  hy  him  to  denote  an  article  of 
his  manufacture.  On  this  I  may  refer  to  what 
was  said  by  Wood,  Y.G.  with  reference  to  the 
word  "  paraffin  "  in  Young  v.  Macrae  (9  Jnr.  N.  S. 
322),  Browne  v.  Freeman  (12  W.  B.  406),  Brahcm 
T.  Bmiard  (9  L.  T.  Bro.  199 ;  1 H.  &  U.  447,  454). 
The  language  of  bow  the  American  patent  m 
1872  (■*namedbj  me  vaseline  "J  and  the  EngUsh 
patent  of  1874  ("whioh  I  term  vaseline^)  ia 
ambiguous ;  the  meaning  may  be  eiUbiet  that  the 
name  was  eiven  to  the  snbstukoe  mannfaotored 
by  B.  A  Ohesebrongh  and  his  snooessora,  the 
company,  or  that  it  was  used  to  designate  the 
substance  made  according  to  the  process 
described.  If  this  be  so,  it  seems  to  mo  the 
onus  of  proof  whioh  lies  on  the  respondents 
is  not  discharged.  As  regards  the  entries  in 
the  Trade  Marka  Journal  of  1877,  I  think  that 
the  word  "  vaseline  "  ought  Uiere  to  be  read  ia 
the  same  sense  throughout,  and  to  be  r^arded 
as  denoting  the  goods  manufactured  by  the 
Ghesebrough  Company.  Another  objection  to  the 
r^pstration  was  taken.  It  is  wall  settled  that  a 
word  could  be  properly  roistered  as  an  (4d  trade 
mark  under  the  Act  of  u75  only  if  it  had  bem 
used  ahme  as  the  trade  mark  beloratiie  13th  Ang. 
1876,  and  was  not  properly  restored  if  it  bad 
bem  merdy  used  inoombinHiQn  with  other  words : 
(see  Perrv  Dame  v.  Harhord,  63  L.  T.  Bep.  389; 
15  App.  CJas.  316 ;  PoioeU  v.  Birmingham  Vinegar 
Brewery  Company,  70  L.  T.  Bep.  1 ;  (1894)  A  G.  8). 
It  was  contoided  that  the  documents  relating  to 
the  registration  in  America  showed  that  the  user 
had  been  in  connection  with  other  words,  and 
they  do  appear  to  show  that  such  had  been  the 
general  user.  But  the  statement  filed  in  the 
United  States  Patent  Office,  from  whioh  I  have 
quoted,  indicates  that  the  actual  user  was  not 
entirely  limited  In  this  way.  According  to  the 
evidence,  there  was  a  user  of  the  word  "  vaseline  " 
in  England  as  a  trade  mark  in  1876,  and  here 
agun  the  respondents  appear  to  me  to  have  f  died 
to  show  that  the  wcrd  "  vaseline"  was  not  need 
by  itself  as  a  trade  mark  in  England  previously  to 
the  I3th  Aug.  1875.  I  think  that  Xiiiolettm 
Manufaeturing  CotnjMmy  v.  Nairn  (itfn  nip.)  is 
distinguishable  from  the  present  case.  It  simply 
decides  that  "  where  the  inventor  of  a  new  sul^ 
stance  gives  it  a  name,  and,  having  taken  out  a 
patent  for  the  invention,  has,  during  the  continu- 
ance of  the  patent,  alone  made  and  sold  the  sub- 
stance by  that  name,  he  is  not  entitled  to  the 
exclusive  use  of  that  name  after  the  expiration 
of  the  patent."  Here  no  patent  was  taken  out  ia 
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Engiaad  for  the  aitbstuioe  ^ich  (iriien  nana- 
faotnred  bj  himself)  the  inventor  named  Taae- 
line."  The  inventor  never  at  anv  time  was  alone 
the  mannfactnrer  and  vendor  m  that  mbstanoe 
in  England.  The  rabstance  invented  by  him  was 
never  in  England  known  solely  by  the  name  of 
**  vai^line  '* ;  on  the  contrary,  it  was  known 
under  many  names,  and  the  evidence  ia  that  the 
name  "vaseline"  has  in  England  always  been 
confined  to  the  inventor's  manufacture.  In  my 
judgment  the  appeal  sbonld  be  allowed,  and  an 
order  made  refusing  the  application  to  rectify 
the  register.  But  I  think  the  order  as  to  coata 
in  the  court  below  onght  not  to  be  diatnrbed, 
and  that  there  onght  to  be  no  costs  of  the 
appeal 

Coze]78*Habdt,  L.J.— This  is  an  appeal  from 
an  <Hrder  of  Bnokl^,  J.  by  which  he  has  removed 
from  the  r^rister  of  trade  marks  the  word 
*'  vaseline."  This  trade  mark  was  registered  by 
Ur.  B.  A.  Cheaebronght  of  New  York,  in  several 
classes  in  the  year  1877,  as  an  old  mark  which 
had  been  need  for  six  years  before  the  8Ui  March 
1877.  Under  the  Act  of  1878  the  word  oonld  not 
be  registered  unless  it  had  been  nsed  as  a  trade 
mark  oefore  the  passing  of  the  Act.  The  appli- 
cant, ICr.  Pearaon,  who  is  a  person  a^g^eved,  and 
who  has  admittedly  a  loeiu  standt,  applied  to 
strike  oat  the  mark  on  the  gronnd  that  it  onght 
never  to  have  been  placed  upon  the  register. 
Having  regard  to  the  fact  that  vaseline  has  been 
on  the  register  for  nearly  a  qoarter  of  a  oentuiy, 
I  feel  that  the  burden  of  proof  rests  strongly 
upon  anyone  who  seeks  to  disturb  such  a  loi^;- 
fitjinding  position.  If  Mr.  Chesebrov^h  had  been 
content  to  file  no  evidence,  I  think  he  might  well 
have  said  that  no  case  had  been  made  out,  bat  as 
evidence  has  been  gone  into  on  both  ndes,  and  as 
the  moat  material  evidence  ^^nst  the  mark  is 
fmnished  by  the  xeepondenC  I  think  -we  are 
bound  to  consider  tiie  matter  as  a  irtiol^  and  to 
arrive  at  the  best  oonclasion  we  can.  Before 
oonsidering  the  evidence  in  detail,  I  think  it 
right  to  pmnt  out  the  extremely  unsataafactory 
nature  of  the  respondent's  evid«ioe.  Lidsed,  this 
was  so  manifest  that  application  was  made  to  this 
conrt  to  admit  furthw  evidence  on  the  appeal. 
Now,  although  in  the  present  case  euch  farther 
evidence  has  been  admitted,  it  is  obvious  that 
evidence  directly  addressed  to  cure  blots  pointed 
out  by  the  learned  jadge  at  the  original  hearing 
should  be  carefully  scrutinised,  more  eapeoially 
when  there  has  been  no  opportunity  of  cross- 
examination.  In  1865  BoMHTt  A.  Chesebrough 
took  oat  a  patent  in  England  and  a  similar  patent 
in  America  for  imwovements  in  refining  petro- 
leom  or  other  hymm-oarbon  cnls.  The  patent 
doss  not  mentiou  "vaseline/'  and,  although  in 
the  evidence  hefore  Bnold^,  J.  it  was  sworn  hj 
Hr.  W.  H.  Chesnbrongh  that  the  word  "  vaseline^' 
was  invented  by  Mr.  B.  A.  Cheeebrongh  in  1871, 
and  applied  to  articles  made  under  the  patent  of 
1865, 1  think,  aocording  to  the  true  construction 
of  the  patent,  this  cannot  be  so.  The  patent 
process  stopped  short  of  the  st^e  at-  which 
"vaseline"  is  produced.  In  1872  Mr.  Ghese- 
broagh  took  oat  an  American  patent  by  which 
he  earned  "the  new  article  of  manufacture 
named  by  me  *  vaseline,*  substantially  as  herein 
as  described."  In  the  body  of  the  patent  he  calls 
it  "  a  distinct  substance  by  itself '  and  a  "  new 
article  of  manufactnre."    He  describes  it  as 


made  in  a  partionlar  mode  from  tiia  residanm  of 
petndeam  left  in  the  still  after  ffistillaticn.  TUs 
inventioa  was  never  patented  in  England,  bat 
in  1874  Mr.  Oheeebrongh  obhuned  an  Englidi 
pat«it  by  which  he  dumed  {inter  alia)  the 
manofacture  of  " the  material  I  term  'vaseline' 
from  the  residaam  of  petroleum  by  simmering  in 
open  kettles,  and  throngh  filtration  throogh  bone 
black  as  hereinbefore  described."  In  short  this 
was  a  patent  for  proriding  the  same  article, 
vaseline,  by  a  new  process.  lu  1877  Mr.  Chese- 
brough regiatered  "  vaseline "  in  four  classes. 
He  described  himself  as  a  mannfactorer  of 
vaseUne,  and  in  the  column  headed  "  description 
of  goods,"  he  entered  "  Vaseline  used  for  stuffing 
and  carrying  of  leather."  There  is  evidence  of  a 
sale  of  vaseline  in  England  in  1873.  This  was 
vaseline  made  under  tw  American  patent,  and 
imported  hy  the  American  pantentee  into  this 
country.  I  can  find  no  avidenoe  that  the  word 
"vaseline  "was  need  in  England  as  a  trade  maik 
before  the  18th  Ana.  1875.  There  is  a  lane 
amount  of  trade  evid«ioe  to  the  efEaot  that  tb» 
word  "  vaseline  "  has  been  retarded  as  deootii^ 
the  goods  of  the  Ghesebrongh  Gompany,  but] 
attach  no  weight  to  this  eridence.  The  fact  tliat 
"vaseline"  has  beem  registered  since  1877  has 
made  it  de  faeto  the  Ghesebroi^h  trade  mark. 
The  real  question  for  decision  is  whether  it  could 
be  or  was  used  as  a  trade  mark  before  1875,  sad 
not  whether  it  has  unce  been  so  used-  I  regret 
that  I  am  not  able  to  concur  in  the  ja^tment 
which  has  just  been  delivered  by  Stirling,  LJ.  I 
have  reluctantly  come  to  the  conclusion  tbat  it 
appears,  from  the  reapondent's  own  evidence,  tbat 
the  word  "vaseline  was  an  invented  word  to 
describe  an  invented  thing ;  and»  if  so,  I  think  it 
follows  that  any  one  was  at  liberty  to  make  the 
invented  article,  whioh  was  not  inotooted  I9 
patent  in  England,  and  at  tibertr  to  oall  it  by  tbs 
name  attributed  to  it  by  the  inventor.  In  tbs 
case  of  Linoleum  ManvfaatwrvM  Company 
Nairn  {ubi  ntp.)  Fiy,  J.  u>plied  this  prinuple  to 
the  case  oi  a  patented  article  after  the  ezpixation 
of  the  patent,  but  I  think  it  cannot  be  limited  to 
that  case.  I  adopt  tiie  language  of  tiiat  teamed 
jndge  (when  Lord  Jastioe)  in  the  ValvoUne  case 
{Be  Leonard  and  EUit't  Trade  Mark,  wfri  sn^p-), 
where  he  said :  "  When  a  new  material  is  in- 
vented, and  at  the  same  time  a  new  nngle  wcurd 
is  invented  which  is  applied  to  tlmt  material 
alone,  I  am  by  no  means  satined  at  present 
tbat  that  single  word  can  be  treated  as  a 
special  and  distinctive  word  witiiin  the  mean- 
ing of  the  section.  It  is  diffioalt  to  suppose 
tut  one  word  can  bo^  desoribB  the  thing 
as  ma3e  by  anybody  and  the  thii^  as  made 
by  a  particular  malrar.  I  am  Inolined  to  think 
that  the  words  '  spedal  and  dlstanoMve  *  import 
the  epecialiring  of  the  make  and  mannfaotore  «f 
a  particular  maker  from  all  other  mannfactareis> 
and  distingoishing  the  manufactnre  of  one  person 
from  the  manufacture  of  all  othera."  Any  other 
view  seems  to  me  inconsistent  with  the  essenfaal 
idea  of  a  trade  mark.  It  is  no  doubt  true  that 
petroleum  jelly,  whioh  may  or  may  not  have  been 
substantially  tbe  same  in  its  chemical  oonstitoaits 
as  vaseline,  has  been  sold  in  this  county  undv 
various  other  names.  But  I  am  not  satisfied  that 
this  was  done  before  1875,  and,  even  if  it  had 
been  done  before  1875,  I  do  not  think  it  would 
have  helped  Mr.  Oheeebroagh,  who  dsacribscl 
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UmMU  M  oanyuig  on  the  baaineaa  of  a  manu- 
factnrerof  Taaeline.  It  f(dIowa  that,  in  my  opinion, 
it  IB  estaUisbed  that  "nnlins"  was  not  and 
could  not  be  an  old  mark  in  1875.  I  maj  add, 
thouffh  I  do  not  base  mj  judgment  upon  this, 
that  I  have  grare  donbt  whether  before  1875  it 
was  ever  used  alone  as  a  trade  mark,  even  in 
America,  still  less  in  this  ooontry.  For  these 
reasons  I  think  the  judgment  of  Baokle^,  J.  was 
correct,  and  that  the  ap^al  ought  to  be  dismissed. 

Solicitora :  J.  S.  and  J.  Y.  Johnton ;  Bum  and 
Berridgt ;  Solieiior  to  the  Board  TraAa. 


TTednesday,  April  30. 
< Before  Coluns.  M.B.,  Stiblino  and 
GoziitS'Habdt,  L.JJ.) 

BZJLCKZTT  V.  BlAOKXTT  AVD  FKA.IL.  (a) 
APPXAL  FBOX  TBS  X>ITOBCS  DITI8I0H. 

IKvoTM — iVoe^ — PsMtoM  o/  Jbiuband— ^us- 
band  an  wndife^nred  franJtrupf — AUeged  adul- 
tery of  ioife — Claim  for  damages — Steurity  for 
eO'Tttpondent's  oMis— ^a<rimoata2  Causes  Act 
1857  (20  &  21  Viei.  e.  85),  «.  S3. 
The  fact  that  iht  husband,  who  it  petitioner  in  a 
tuit  for  di*$olution  of  Tnarriage,  ia  an  undia- 
charged  bankrupt  i»  not  nseewaWIv  a  ground 
for  requiring  him  to  give  eeeurityfor  the  eoett 
of  the  co-reepondent,  againtt  whom  (here  ti  a 
claim  far  damages.  The  tame  ruJet  tutply  in 
the  Probate,  Divorce,  and  Admiralty  Division 
am  to  teeurityfor  costs,  as  in  other  divitiontof 
the  Sigh  Court,  when  damages  are  claimed  under 
sect.  S3  of  the  Matrimonial  Causes  Act  1857. 
Smith  T.  Smith  and  Palk  (47  L.  T.  Sep.  355 ,-  7 

P.  JHv.  227)  overruled. 
Jl  btthhons  was  taken  out  by  way  of  an  appeal 
from  an  order  made  by  Hr.  Registrar  Owen 
directing  that  the  petitioner,  who  was  an  undis- 
charged bankrupt,  should  ^ive  security  for  the 
costa  of  the  co- respondent  within  fonrten  days,  or 
withdraw  his  daim  for  damages. 

The  aammons  was  oripnally  heard  in  chambers, 
bat  was  adjonmed  info  coiurt  for  further  argii* 
m«nt  shonld  tiie  oo-iMpondent  desire  to  take  the 
opizuon  of  die  Oonrt  ox  Appeal  npcm  the  matter, 
wd  was  heard  hy  Sir  F.  Jeima  on  tiie  17th 
Maroh. 

Bcamard  for  the  petitioner.-— The  learned 
registrar  was  wrong  in  making  the  order.  No 
4oabt  he  had  acted  npon  the  auuority  of  the  case 
of  Smith  T.  Smith  and  Pott  {sup.),  which  was 
decided  by  Lord  Honuen  in  18£^.  That  case  was 
very  similar  to  the  present,  and  the  petitioner  had 
there  been  ordered  to  give  security  for  the  costs 
of  the  co-respondent,  or  to  withdraw  bis  claim 
for  damages,  on  the  ground  that  the  petitioner  was 
an  nndischarged  bankrupt  That  case  was  now 
bad  law.  In  several  subsequent  cases  the  Court 
of  Appeal  had  held  that  the  plaintiff  ought  not 
to  be  compelled  to  give  security  for  costs,  merely 
because  he  was  an  undischai^ed  bankrupt : 

Rhodes  r.  Dawson  16  Q.  B.  Di?.  548  ; 

Counil  T.  Taylor,  53  L.  T.  B«p.  483  ;  31  Cb.  Div.  34  ; 

Cook  T.  IFAsIIoefc,  63  L.  T.  Bep.  675;  24  Q.  B.  Dir. 
658; 

It  was  the  general  rule  of  law  that  a  plaintiff 


(■)  Baponwl  bj  W.  C.  BtSS  and  J.  A.  Slatkk.  Eaqiv.,  \tuiums- 


should  not  be  compelled  to  give  secnrity  forcwta 
mwftly  beoanse  be  was  a  pauper,  a  buikmpfc,  or 
an  !nK>lT«at  person.  See 

catty's  Afohboia,  14th  sdit,  toL  1,  p.  398. 

Claims  for  damages  in  the  Probate  and  Diroroa 
Division  have  taken  the  place  of  the  old  actions 
for  erim.  eon.,  axii  by  sect.  33  of  the  Matrimonial 
Causes  Act  1857,  uiose  claims  are  to  be  tried 
on  the  same  principles  and  .subject  to  the  same 
rules  and  r^^ations  by  which  actions  for  erim. 
eon.  were  formerly  tried  at  ocmimon  law.  The 
petitioner  in  the  presoit  oaae  had  been  adjudi- 
cated a  bankrupt  in  Kay  1899.  It  was  not 
alleged  that  the  adultery  ocnnplained  of  had  been 
committed  until  1900  and  1901.  From  the  Law 
Beports  it  did  not  appear  that  the  case  of  Smith 
V.  Smith  ajid  Palk  was  ai^ed  or  considered.  It 
had  never  been  the  practice  for  security  to  be 
ordered  in  such  cases,  except  when  the  plaintiff 
was  suing  for  the  benefit  of  another  person.  The 
prawnt  petitioner  was  not  so  doing. 

Harvey  Murphy  for  the  oo-respondent  •— The 
case  turned  npon  the  strict  constraotion  of  the 
wwds  of  sect.  33  of  the  Matrioumial  Causes  Aet 
1867 :  "  Such  {Mtition  shall  be  heard  and  tried  on 
the  same  principle,  in  same  manner,  and  sub- 
ject to  the  same  or  the  like  rules  and  regulations 
as  actions  for  criminal  conversation  are  now  tried 
and  decided  in  courts  of  common  law."  It  was 
not  material  to  consider  what  were  the  common 
law  rules  in  1886  or  1890,  but  what  was  the  prac- 
tice in  1857.  The  decision  of  Lord  Hannen  had 
never  been  questioned  or  challenged.  It  was  for 
the  petitioner  to  show  that  it  was  bad,  and  not 
for  tne  co-respondent  to  show  that  it  was  good. 
He  cited 

Cohen  Y.  Bill,  1  Tidd'i  Prao.,  9Ui  sdit,  p.  536 ; 
TTefcb  V.  Ward,  V  T.  B.  296. 

Strictly  speaking,  no  petitioner  suing  in  the 
Divorce  Division  could  be  said  to  be  suing  entitely 
on  his  own  behalf,  the  court  reserving  to  itseLE 
the  right  of  directing  how  damages  were  to  be 
applied.  In  every  case  of  this  kind  security  ought 
to  be  ordered. 

The  Pbesidbmt. — I  bad  hoped,  when  this  sum- 
mons was  adjoamed  from  chambers,  that  further 
authorities  would  have  been  forthcoming  on  this 
matter.  Bat  none  have  been  produced  t>y  either 
side  beyond  those  which  were  before  me  on  the 
Ist  March.  The  real  question  which  this  court 
has  to  decide  is  this :  W  hat  was  the  practice  at 
common  law  with  respect  to  seoarity  for  oosts  in 
1857  P  There  do  not  appear  to  be  any  decisions 
at  that  time ;  but  there  are  later  cases,  Malcolm 
V.  Hodgkinton  (L.  Bep.  8  Q.  B.  209),  as  well  as 
those  to  which  Mr,  Baraard  has  referred.  Is  the 
claim  in  the  present  case  for  the  benefit  of  any- 
one bat  the  petitioner  himsdf  P  li  the  action 
had  been  one  for  personal  injuries  the  petitioner 
would  be  entitled  to  keep  any  damages  be 
recovered  for  himself,  just  as  much  as  if  he  had 
earned  them  since  the  commenoement  of  his  bank- 
ruptcy. To  my  mind,  an  action  for  damages  in 
the  Divorce  Court  is  clearly  on  the  same  oasis. 
I  am  therefore  of  opinion  that  the  decision  of 
Lord  Hannen  io  Smith  v.  Smith  and  Palk  cannot 
be  supported,  and  for  that  leison  I  shall  revei-se 
the  order  which  has  been  made  by  the  registrar. 
The  coats  before  tbe  registrar  aai  in  chambai-s 
will  be  costs  ia  the  cause.    Tne  orsts^f  the  T 
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aigament  in  oourb  must  be  the  mtitioner*!  in 
any  event,  as  the  oo- respondent  has  chosen  to 
appeal. 

From  this  decisum  the  petiUoner  appealed. 
Indenoiekt  K.0,  and  Harv»^  Murphy  for  the 

Bargraw  JTecnw,  K.O.  and  Barnard  few  the 
nspondent. 

The  arguments  were  umilar  to  thoM  in  the 
oonrt  below,  and  tha  following  farther  oase  was 
referred  to: 

BwmtUin  y.  BmuUin,  69  L.  T.  B*p.  SIS ;  (189S) 
P.  282. 

GoxiLXXB,  ILH.— Tlua  is  an  appeal  from  the 
Freadent»  in  which  he  overraled  the  deoision  of 

the  re^trar  and  allowed  a  petitioner,  who  was 
an  tmoischarged  bankrupt,  to  prosecute  the  suit 
without  giving  aecority  for  costs.  The  petttioaer 
dunis  images  against  the  co-respoudent,  and 
the  registrar  at  the  instance  of  the  co-respon- 
dent ordered  him  to  find  seouritj  for  the  costs 
unless  be  withdrew  the  claim  for  damages.  On 
appeal  to  the  President  he  came  to  the  oemdnaion 
tnat  there  was  no  sufficient  ground  in  point  of  law 
on  wl^chseonritTOoald  be  exacted.  Tnefirst  point 
made  hj  oounsel  for  the  appellant  is  that  there  is 
a  wiell-ascertained  practice  of  the  Divorce  Division, 
founded  on  the  case  of  Smith  v.  SmiUi  and  PaVc 
(«&»  rap.)  which  was  decided  hy  Sir  James  Hannen 
in  1882,  and  that  his  decinon  has  regulated  the 
pxaotioe  ever  unoe.  I  do  notthinkfhowercr.that 
that  would  be  sufficient  to  prevent  us  interfering 
with  this  practice  if  we  were  sure  that  it  waa  ncn 
well  founded.  The  oases  in  which  the  petitioner 
ia  a  bankrupt  and  claims  damages  are  rare,  and, 
therefore,  utis  is  a  class  of  case  which  is  ezoep- 
ti<maL  It  is  not  a  matter  ooonrring  everr  day 
which  has  been  dealt  with  according  to  one  uniform 
practice.  The  President  does  not  say  it  is  a  settled 
practice ;  nor  does  Mr.  Deane,  whose  experience 
IS  only  second  to  that  of  Kr.  Inderwick,  admit  it 
to  be  settied  practice.  I  do  not  think,  therefore, 
that  the  practioe  has  been  uniform,  and  therefore 
we  are  at  liberty  to  consider  it  and  see  if  it  is 
a  well-founded  practice.  The  case  with  which  it 
all  starts  is  Smith  v.  Smith  and  PaUt  (tibi  tup.), 
which  is  veiT  shortly  reported,  and  the  judgment 
ia  very  short,  and  reeta  on  the  imnment  ot  Mr. 
Searle,  whicb  is  in  four  lines.  The  headnote  to 
the  leptnt  in  the  Iaw  Beports  is  *'  In  a  petitiim 
for  disBolntion  of  marriage,  tiie  husband,  who 
was  an  uncertificated  bankrupt,  claimed  damages. 
Upon  application  by  the  oo-respondent ;  held, 
tiiat  unless  the  claim  for  damaffos  was  withdrawn 
tiie  petitioner  must  ^va  seounty  for  the  costs  of 
the  action."  The  argument  as  there  reported  is, 
"  Searle,  for  the  oo-re^ondent,  applied  for  secn- 
rity  for  costs  and  a  stay  of  proceemngs  until  the 
security  had  been  given.  The  proceeungs,  so  far 
as  damages  are  claimed,  are  in  tbe  nature  of  an 
action  for  cn'm.  eon.  to  which  the  practioe  at 
common  law  is  applicable."  That  is  the  whole  of 
tbe  argument,  and  I  may  say  of  tiie  jndgmet  also, 
because,  according  to  the  report,  the  court  gnmted 
the  application  and  gave  no  reasons  for  £>mg  so 
from  which  it  may  be  taken  to  have  acted  on  the 
reasons  adduced  in  argument.  Therefore  I 
ventore  to  ciititise  ih»  argument  of  Mr.  Searle, 
which  introdnoad,  -with  the  KpMohMxm  of  the 
court  the  practioe  at  oommon  law.  What  was 
the  practice  at  oommon  law  f   Certainly  it  was 
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not  to  order  ■eonrity  for  coats  to  be  given  in  sneh 
a  case.  Mere  poverty  was  not  of  itself  a  ground 
at  common  law  for  ordering  security  to  be  ^ven. 
That  was  absolutely  contiwy  to  the  practioe  at 
oommon  law  except  in  certain  cases.  Mere  insol- 
vency or  bankruptcy  was  no  ground  for  claiming 
security  for  costs.  The  foundation  of  the  aj^- 
ment  is,  therefore,  infirm,  and  I  think  this  prac- 
tice is  not  so  fixed  that  we  cannot  now  alter  it. 
I  now  turn  to  the  later  oases  which  were  cited  to 
us  in  which  the  subject  has  be«  diaonssed.  Id 
ComU  T.  Taylor  (vbi  sap.)  it  waa  held  that  tb» 
court  will  not  require  security  fbr  costs  to  be 
given  by  a  plaintiff  who  sues  as  trnstoe  in  bank* 
rwptay,  even  where  ha  is  in  insolvent  dream- 
stances,  and  Bowen,  £i.J.  in  his  judgment 
quotes  and  adopts  a  passage  from  thejodgment 
of  Lord  Esher,  M.B.  in  Syhes  v.  Sykea  (20 
L.  T.  Bep.  663.665;  L.  Bep.  4  G.  P.  645,650). 
where  he  said :  "  Insolvency  alone  is  not  a  ^ond 
for  compelling  security.  But  an  exception  has 
been  grafted  on  that  rule,  where  t^a  plaintiff  is 
merely  lending  his  name  for  the  benefit  of  another 
person,  and  is  therefore  not  the  real  plaintiff  in 
the  action,  as  where  he  has  assigned  his  interact 
in  the  debt  to  another.  There  is  no  authori^, 
however,  for  extending  that  exception  to  tiie  case 
of  an  executor  or  an  assignee  of  a  bankrupt"  hi 
Bhodetv.  Daw$on  (u&t  «up.)  the  second  patagrwh 
of  the  headnote  is:  "  AreonvingordernuuleimaBr 
the  Bankruptcy  Act  1883  does  not  diveat  the  debtor 
ofhiapnweH^;  and  what  he  reoovers  as  plaintiff 
in  an  action  is  his  property,  both  legally  and 
equitably,  although  he  must,  when  he  reoovers  it 
hand  it  over  to  tite  official  recover  for  the  benefit 
of  his  creditors  if  he  does  not  pay  or  compoond 
with  them.  Therefore  a  debtor,  aoainst  whom  a 
receiving  order  has  been  madei,  ought  not  merely 
on  tiiat  ground  to  be  wdered  to  give  secnrity  tat 
the  costs  of  any  action  in  which  he  may  be  the 
plaintiff.**  I  emphasise  that,  because  I  propow 
to  menticm  it  later  on  in  detding  with  one  of  the 
ai^nmentB  which  have  been  addressed  to  us.  In 
snring  bis  judgment  in  Shodet  v.  Davson  (1& 
Q.  B.  Div.  553)  Lindley,  L.J.  says :  "  The  law 
upon  this  subject  is  well  summed  np  in  the  lut 
editicm  of  Obitty's  Arohbold,  vol.  1,  part  5,  ch.  33, 
p.  398:  'The  plaintiff  will  not  be  compelled  to  pro 
security  for  OMts  merely  becauss  he  is  a  pauper,  or 
iMuikmpt,  or  insolvent,  and  tiiis  even  in  a  gin  ta» 
action.  And  this  rule  a^ies  where  the  plamtiff  is 
trustee  oi  a  bankrupt,  and  is  suii^  for  tiie  benefit 
of  the  estate;  or  where  the  plaintiff  is  suing  as 
executor  tar  the  benefit  of  the  testator's  estate.' 
There  are  other  passages  in  the  other  cases  which 
have  been  cited  to  the  same  effect,  but  I  do  not 
think  they  add  anything  to  wliat  I  have  already 
read.  But  in  the  present  case  it  has  been  argued 
by  counsel  for  the  appellant  that  there  is  a 
special  circumstance  arising  out  of  sect.  33  of  the 
Divorce  Act  1857,  which  provides  that  after  the 
damages  to  be  recovered  have  hosa  aacertuned 
by  the  verdict  of  a  jury  "  the  court  shall  have 
power  to  direct  in  what  manner  such  damages 
shall  be  paid  or  applied,  and  to  direct  that  the 
whole  or  any  part  thereof  shall  be  settied  for  the 
benefit  of  the  cliildren  (if  any)  of  the  marriage, 
or  as  a  provision  for  the  maintenance  of  tiie 
wife."  It  is  cmtendad  that  by  virtue  of  tiiis 
section  the  bankrupt  is  not  suing  for  himself  bat 
for  the  person  who  may  become  entitled  to  the 
damages;  in  other  words,  that  lie  is  a  conduit 
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pipe  to  comdnot  tiie  duaacteB  to  other  peraona,  a 
nomtmi  umbra,  wbo  tJierotore  come*  within  one 
of  the  eKcepticma  referred  to  in  the  authorities. 
I  Uiink  that  aivnment  is  conolnded  by  the  pas- 
sage in  the  headnote  to  Bhodea  t.  Dawson  (u&i 
*up.),  to  which  I  preTionaly  referred,  for  in 
that  case  the  existence  of  the  receiving  order 
compelled  the  plaintiff  to  hand  orer  what  he 
miftht  recover  to  the  official  receiver,  and  jet 
it  was  held  that  the  plaint  was  not  in  a 
positdcm  ot  a  person  who  was  required  to  give 
seoorit^.  If  thereCore  we  are  at  liberfcj  to  foQow 
ibe  rnlrn  of  the  conmKm  law,  eeonrity  for  coats 
oofcht  not  to  be  jnTen  in  Uie  present  case.  Jn  Smith 
T.  Smitii  and  Folk  (ubi  tup.)  the  principle  laid 
down  was  that  the  standard  to  be  applied  was  the 
standard  of  the  common  law,  and  to  that  extent 
I  adi^fc  the  principle  laid  down  in  that  case,  and 
I  have  no  donbt  ox  what  the  proper  standard  of 
the  common  law  ia.  The  result  is  that  in  mr 
<niiiion  the  decision  of  the  Prendent  is  right  and 
this  i^peal  must  be  diemiased. 

SiZBLiira  and  Cozbkb-Habdt,  L.JJ.  oon* 
carred. 

Sotidtors  for  the  petitioner^  CoUyer-BHatow, 
EiU,  Curtit,  and  Dods. 

Solicitors  for  the  co-respondent,  Woodeoek, 
^Umdt  and  Parkw. 


April  17, 18y  and  May 

(Before  Ooujnb.  H.B..  Stibumo  uid 
Gozehb.Habdt,  L.JJ.) 

Bbllebbt  v.  Rowland  and  MABwoor's 
Stbahship  Coupart  Likitbd.  (a) 

APPBAL  FBOH  THB  CHAKCBBV  DITISIOH. 

Company  —  Share*  —  Surrmdar  io  company — 
InvalidUy — BeUa$e  thmnhfAdvri  UimHiiy — 
Beeft^ieatMm  of  rsfftfisr — Ziapse  of  limit — Com- 
iNmwi  Aek  18^  (25  £  26  FieC  c  m),  t*.  26, 35. 

Since  Trevor  r.  Whitworth  (57  L.  T.  Sep.  457  ; 
12  ilpp.  Cat.  409)  a  surrender  U»  thare*  to  a 
company  vikieh  hot  the  effect  of  reducing  ite 
capital  eon  only  be  t»pjported  under  eireum- 
stances  which  would  justify  a  forfeiture  of  the 
tharet. 

In  1893  certain  directors  of  the  defendant  company 
aurrendered  tharet  to  the  company,  in  each  of 
vihich  the  sum  of  11.  wot  tHll  unpaid^  the  com- 
pany releaMng  the  direetort  from,  aU  further 
liabUiiy  in  retpect  of  them. 

In  1900  ike  directors  corrvmenced  an  action,  claim- 
ing a  declaration  that  the  turrender  was  ultra 
vires  and  inoperative ;  and  also  that  the  register 
of  ahareholaere  might  be  rectified  by  inserting 
the  names  of  the  plaintiffs  as  shareholders  in 
respect  of  the  shares  surrendered  by  them. 

The  surrendered  shares  had  not  been  reissued  or 
in  any  way  dealt  with  by  the  coi^any. 

HieZd  (o^rmin^  the  decieum  of  EMcawieh,  J.,  84 
L.  T.  Rep.  651),  that  the  wanta^ion  was  a 
pnrchoMe  of  its  own  shores  by  the  company 
within  Trevor  v.  Whitwoith  (57  L.  T.  Bep.  457 ; 
12  App.  Cos.  409),  and  the  surrender  was  there- 
fore void. 

field  also  (reversing  the  deeieion  of  Kehewich,  J.), 
that  uet.  35  of  the  Companiet  Act  1862  did  not 
"^pplyt  and  thai  Vie  plaintiffs  never  having 

(«)  Bapofted  by  W.  0.  Bus,  Etqi.,  BsrrlMn^st^w. 


ceased  to  be  legal  owturt  of  the  Aaree,  their 
names  must  be  restored  to  tke  register  of  thare- 
holdert. 

Per  Stirling,  L.  J. .-  Teasdale's  case  (29  L.  T.  Rep. 
707 ;  L.  Rep.  9  Ch.  App.  54)  ought  not  to  have 
been  followed  in  Eiciibanm  v.  City  of  Chicago 
Grain  Elevators  Limited  (65  L.  T.  Bep.  704; 
(1891)  3  Ch.  459). 

Semble.  Teasdale's  ease  (nbi  sup.)  is  overruled  by 
Trevor  v.  Whitworth. 

This  action  was  brought  by  Messrs.  Bellerby, 
Moss,  and  Marwood,  directors,  and  the  executors 
of  Messrs.  Wright  and  Rowland,  two  other 
directors,  of  the  Rowland  and  Mfurwood'a  Steam- 
ship Company  Limited,  asking  for  a  declaration 
that  the  surrender  of  415  shares  made  in  1893  in 
favour  of  the  company  hj^  the  above-named 
directors  was  ultra  vires  and  inoperative,  and  for 
a  return  to  them  of  the  shares  which  they  had 
surrendered. 

The  company  was  incorporated  in  1890  under 
the  Companies  Acts  with  a  capital  of  275,0001., 
divided  into  25,000  shares  of  111.  each,  for  the 
purpose  of  oarrying  on  the  bneineBS  ot  ship- 
owners. 

By  art.  37  of  the  articles  of  asaooiatioB  of  the 
company  it  was  provided  that  "tike  direatcws  may 
aoospt  uom  any  member,  on  such  teims  and  con- 
ditions as  shall  be  ^reed,  the  surrender  of  his 
shares  or  stock  or  any  part  thereof." 

In  1893  the  company  gave  an  order  to  contrac- 
tors for  a  stnamuiip  called  t^e  (Golden  Cross. 
Owing  to  depression  in  the  shipping  trade  they 
were  unable  to  pay  the  ocmtiaotora  for  the  con- 
struction of  the  ship,  and  the  ship  was  sold  to 
pay  the  coutraotora. 

By  this  transaction  the  company  lost  40007. 

By  a  deed  poll  executed  in  July  1893  the  direc- 
tors surrendered  to  the  oonniany  eighth-three 
shares  each  on  which  lOZ.  had  been  paid  up  for 
the  purpose  of  making  good  to  the  company  the 
loss  sustained  to  the  QMden  Croat  contract. 

The  oompai^  had  nnoe  beoome  ^rosperoos,  and 
at  a  meetiiiff  m  the  shareholders  it  was  leaolved 
that  the  shares  whidi  thej  had  surrendered 
should  be  retomed  to  the  cUrectora,  and  for  that 
puiTKMe  a  f  riendlr  action  should  be  brought  to  set 
aside  the  sorrenoer. 

The  surrendered  shares  had  not  been  reissued 
or  in  any  way  dealt  with  by  the  company. 

Kekewioh,  J.  held  (84  L.  T.  Rep.  651 ;  (1901) 
2  Ch.  265),  that  the  surrender  amounted  to  a  pur- 
chase of  its  ebaree  by  the  company,  and  was 
therefore  invalid;  but  he  treated  the  matter  as 
an  application  under  sect.  35  of  tJie  Companies 
Act  lw2  for  the  rectification  of  the  register  of 
shareholders,  and  thought  that,  considering  the 
lei^th  of  time  which  lud  elapsed  since  the  sur- 
render, the  pluntiffshad  not  eetablishedany  equity 
to  disturb  the  existing  state  of .  thingSi  and  he 
therefore  dismissed  tiie  acti<m. 

Prom  this  decision  the  plaintiffs  appealed. 

Upjohn,  K.O.  and  Eustace  Smith  for  the  appel- 
lants.—  The  decision  of  Kekewioh,  J.,  hoicung 
that  the  surrender  of  t^ese  shares  was  ultra  vires 
and  a  nullity,  was  correct,  therefore  the  appel- 
lants have  a  legal  right  to  have  their  names 
restored  to  the  renter  of  shareholders  in  respect - 
of  them.  What  took  plaoe  in  18^  amonnted  to 
a  purchase  ai  the  shues  by  the  oompany,  and 
not  a  surrender,  as  the  dixwtors  were  rdeased 
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from  all  farther  liability  in  reapeot  of  the  shares, 
on  each  ci  which  the  sum  of  12.  wu  etiU  uncalled. 

Trmor  t.  Whitworth,  57  L.  T.  Bap.  457 ;  12  App. 
Cm.  409 } 

Ofinval  Property  InvutuMnt  Company  t.  Matht- 
ton't  Tnuiaut  16  Cfc.  Stm.  401  wr.  288. 

It  ie  the  daty  of  the  companj  to  keep  their  r^^ster 
correctly: 

CompkuM  Act  1862,  ■.  25. 

On  the  day  after  the  snrrender  of  the  Bhares 
the  appellants  had  a  legal  right  to  hare  their 
names  restored  to  the  register,  and  they  do 
not  rei^  on  any  equity  to  have  the  register  rectified. 
Therefore,  if  we  court  had  any  discretion  under 
sect  35  (rfthe  Oompanies  Aot  1862,  Kekewioh,  J. 
was  wrong  in  ref  nsui^  to  order  the  raster  to  be 
oorrected.  But  this  is  not  an  applicaticm  under 
that  aeotion,  and  it  has  nothing  to  do  with  it.  It 
is  an  acUon  W  the  plaintiffs  asserting  a  le^al 
right  of  the  plaintifb  to  these  shares,  of  which 
they  never  ceased  to  be  owners.  The  company 
had  no  right  to .  remove  their  names  from  the 
rcf^ater,  and  their  act  was  a  nnllity.  Be  Dron- 
field  SUkstone  Coal  Company  (44  L.  T.  Bep.  361 ; 
17  Ch.  D'lv.  76)  was  considered  in  Trevor  v.  Whit- 
worth  {ubi  tup.),  and  dei>ends  on  the  partionlar 
facts  of  the  case.  By  this  surrender  we  capital 
of  the  company  was  reduced  without  the  pro. 
Tisions  of  the  Companies  Acts  1867  and  1877 
being  complied  with.   They  also  refeired  to 

Chapleo  T.  Bruntwidc  Ptrmnnmt  Ben^t  BuMing 
Society,  44  L.  T.  B«p.  449  ;  6  Q.  B.  Div.  696 ; 

E»  parte  Waiaon,  21  Q.  S.  Dir.  301 ; 

Qreai  Xwih-Wmt  Omtral  Railway  Oompoiny  t. 
CharlOoiM,  79  L.  T.  Bep.  85 ;  (1899)  A.  0. 114 ; 

SiehelVe  oase,  17  L.  T.  Bep.  863 ;  L.  Btp.3  Ch.  App. 
119; 

Shsirtt  on  Msadatans,  pp.  228,  «f  Mg. 

Warrington,  K.C.  and  H.  E.  Wright  for  the 
defendants. — Even  if  the  appellants  were  entitied 
to  be  regarded  as  shareholmrs,  Eekewidi,  J.  was 
right  in  refusing  to  direct  thdr  names  to  be 
restored  to  the  register.  But  the  surrender  was 
Talid,  and  the  directors  ceased  to  be  aharebolders 
in  respect  of  those  shares.  The  transaction  of 
1893  was  not  a  purchase  by  the  company  of  its 
own  shares  within  Trevor  t.  Whiiioorth  (uoi  sup.). 
The  question  of  the  surrender  of  shares  was  not 
considered  in  that  case.  There  are  cases  which 
show  that  a  simple  surrender  of  shares  may  be 
valid,  and  the  nlidity  depends  on  the  particular 
facte  of  the  case.  Here  no  money  of  the  company 
was  used  to  purchase  the  shares.  A  surrender  is 
not  a  redaction  of  the  capital  of  the  company 
within  the  Companies  Acts  1867  and  1877.  It  is 
not  a  permanent  reduction,  because  the  shares 
can  be  reissued : 

Re  Denver  Hotel  Company,  68  L.  T.  Bep.  8 ;  (1693) 
1  Ch.  495. 

A  surrender  of  shares  partly  pud  up  may  be 
valid,  and  no  surrender  is  invalid  unless  it 
amounts  to  a  purchase  of  the  shares  with  the 
eompany's  money : 

Lindley  on  Compauiea,  5tli  edit.,  pp.  517  et  teq. ; 
Marshall  v.  Glamorgan  Iron  and  Coai  Company, 

19  L.  T.  Bep.  632 ;  L.  Bep.  7Bq.l29i 
Wrisht'e  oaae,  17  L.  T.  Bsp.  635;  L.  Bep.  12  Eq. 

331,  836 ; 

Bntll'e  ease,  21  L.  T.  Bep,  445 ;  L.  Bro.  5  Ch.  App. 

:  28; 


Teatdale'i  case,  29  L.  T.  Bap.  707  ;  L.  Bq>.  9  Ch. 
App.  54; 

Britith  and  Aineriean  Truetee  and  Finance  Cor- 
poration  T.  Oetiper,  70  L.  T.  Bep.  882;  lUM) 
A.  0.  399. 

rC0LLi»8,  M.B.  referred  to  Price  r.  Jenhiiu  (35 
L.  T.  Bep.  237 ;  5  Ch.  Dir.  619).]  The  decisioQ 
in  TeaedaU'e  case  is  still  good  law,  and  was  txA 
affected  by  Trevor  v.  WhUworih,  although  a 
dictum  d  James,  L.J.  waa  treated  as  going 
beyond  ^  law,  and  it  was  f (flowed  by  Stirling,  /. 
in 

SieUauM  t.  Oi*y  ef  Ohieage  Grain  Bnatm 
Limited,  65  L.  T.  Bs^  704 ;  (1891)  8  Ch.  459. 

[Cozbns-Habdt,  hJ.—IxL  2>asdaZe*t  case  tiis 
resolntions  were  passed  before  the  Companier 
Aot  1867  oame  into  force.]  A  f(»feited  Am 
may  be  ^posed  of  as  the  company  Uiinlts  fit, 
clause  20  of  table  A,  sched.  1,  to  the  Compsmes 
Act  1862  ;  and  clause  22  implies  that  it  may  be 
reissued  to  a  purchaser;  and  in  that  caae  it 
may  be  dealt  with  as  partly  pud  np  to  an  eztsat 
not  exceeding  the  amount  wnioh  mi  been  psid 
up  at  the  d^  of  forfeiture : 

Morriion  v.  T^nuteee,  Mxeaitarr,  and  BeewiUm 
Inntranee  Corporation,  79  L.  T.  Bep.  605. 

Kekewich,  J.  was  right  in  treating  this  action  as 
withhi  sect.  35  of  the  Gompanies  Act  1862.  That 
section  provides  a  meUiod  for  the  rectificafioii  cA 
the  Tester,  and  any  application  by  a  shareholder 
for  that  purpose  most  be  deemed  to  be  taken 
under  that  section.  The  "justice  of  the  case" 
did  not  require  that  the  plaintiffs  should  be  placed 
on  the  register.  They  voluntarily  gave  up  tlie 
shares  for  the  benefit  of  the  company,  and  Vbef 
cannot  come  now  and  ask  that  thmr  names  BhsU 
be  placed  on  the  r^^ter  beoaoae  it  is  in  a 
prosperous  conditi<nL 

Pwohn,  K.C.  in  reply.  ^ 

Mag  6. — CoLUHS,  U.B.,  after  referring  to  the 
facta,  continued. — Since  the  case  of  Trvoar  r. 
Whiiwarth  {vhi  tup.)  it  is  clear  law  that  a  limited 
company  incorporated  under  the  Joint  Stock 
Companies  Acts  cannot  purchase  its  own  shares 
unless  it  does  so  by  way  of  leduotion  of  capital 
with  the  sanction  of  the  court  under  the  prori- 
sions  of  the  Comiunies  Acts  1867  and  1877 :  (asc 
Briiieh  and  Ameriean  Truaiea  and  Ftnanee  Cor- 
poration T.  Couper  (vbi  sup.).  Oases  dealiiig  irith 
the aoqtdntion  Djoompanies of  tiieir  own diana 
before  rrsmr  t.  Whitworfh  (w&t  si^.)  was  decided 
are  now  of  llttie  aatistance.  Is  then  the  trans- 
action  in  this  caae  a  porohase  b^  the  company  of 
ita  own  shares  P  It  was  oertunly  intended  b; 
the  parties  who  carried  it  out  to  involve  the 
release  by  the  company  to  tiie  sorrenderers  of  the 
right  to  call  np  the  unpaid  balance  of  II.  on  each 
snare,  and  was,  therefore,  not  a  gratuitous 
surrender.  There  was  an  exchange  of  tesl 
consideration  between  the  parties,  and  there- 
fore it  ought  to  be  described  perhaps  more 
accurately  as  a  sale  and  purchase  than  as  a 
surrender.  But  assuming  it  can  be  properly 
described  as  a  surrender,  although  it  involves  s 
conaideration  given  out  of  the  assets  of  the  oom- 
pany  to  the  party  sorraidering,  it  remwns  to 
oonuder  whether  there  is  any  leml  ground  open 
which  it  can  be  ttJua  oat  <rf  the  prindple  of 
2'revor  t.  Whitworfh  {vbi  sup.).  It  eeems  to  me 
that  there  is  not.  An  argument  waa  addmssd 
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to  ua  by  Mr.  Warrington  based  on  a  minate 
oriticisni  of  some  passages  in  the  speeches  of  the 
learned  Lords  in  whicn  thej  deal  with  the  arga* 
ment  that  to  hold  a  sale  had  would  be  to  forbid  for- 
feitares  and  snrrendors,  and  point  ont  Uiat  tiiese 
differ  from  the  case  aotoallT  before  tbem,  which 
inTolved  a  present  parting  by  the  companj.with 
the  amoont  actnall^  paid  up  on  the  ehares.  But 
whether  this  distinction  is  oonclnsire  or  not, 
it  seems  to  me  thi^  when  closely  criticised  these 
dicla  as  to  surrenders' deal  witii  Uiem  as  a  species 
of  foif^tore,  which,  as  the  learned  Lords  point 
ont,  is  recognised  by  the  Act  itself,  and  cannot  be 
extended  to  cover  a  transaction  baring  none  of 
the  elements  of  a  forfeiture.  Lord  Herscbell 
said  (57  L.  T.  Bep.  460;  12  App.  Gas.  417):  "It 
is  ui^d  that  the  views  I  have  expressed  are 
inconsistent  with  the  forfeiture  and  surrender  of 
shfuns  in  a  company.  I  do  not  think  bo.  The 
forfatore  of  shares  is  distinctly  recognised  by  the 
Gcnnpanies  Act,  and  hf  the  artiotes  contained  in 
the  schedule,  whiob  in  Hm  abaenoe  of  other  pro* 
Tiriima  regulate  the  management  of  a  limited 
Bability  company.  ItdoesnotinTolTeanypayment 
by  the  company,  uid  it  presumably  exonerates 
from  future  liability  those  who  have  shown  them- 
selves unable  to  contribute  what  is  due  from  them 
to  the  capital  of  the  company.  Sarrender,  no 
doubt,  stands  on  a  different  footing.  But  it  also 
does  not  involve  any  payment  out  of  the  funds  of 
the  company.  If  the  surrender  were  made  in 
consideration  of  any  such  payment,  it  would  be 
neitlier  more  nor  less  than  a  sale,  and  o^en  to  the 
same  objectiona  If  it  were  accepted  la  a  case 
when  the  company  were  in  a  position  to  forfeit 
the  shares,  the  transaction  would  seem  to  me 
perfectly  valid.  Then  may  be  other  cases  in 
which  a  surrender  would  be  legitimate.  As  to 
tliese  I  would  repeat  what  waa  said  by  the  late 
Uaster  of  tlia  Boils  in  Be  Dronfieid  Silkttone  Coal 
Company  (44  L.  T.  Bep.  362;  17  Ob.  Div.  85): 
'It  la  not  for  me  to  aay  which  the  limits  of  the 
snrrender  are  whudt  are  idlowable  by  the  Act 
■  .  .  because  each  case  as  it  arises  must  be 
decided  on  its  own  merits.* "  Lord  Watson  said 
(67  L,  T.  Bep.  464;  12  App.  Oaa.  429):  "Not- 
witstanding  the  general  prohibition  of  alterations 
upon  the  memorandum  of  association  wUch 
diminish  the  capital,  whether  paid-up  or  nominal, 
of  a  company  Qmited  by  shares,  the  Companies 
Acts  contemplates  the  possibility  of  diminution 
of  unpaid  capital  in  certain  cases,  although  the 
memorandum  remains  unaltered.  Sect.  26  of  the 
Act  of  1862  and  the  regulations  of  table  A  (17  to 
22)  show  plainly  that  the  Legislature  intended 
companies  to  have  the  power  oX  forfeiting  shares. 
There  is  no  refarenoaa  in  the  Acts  to  •nrroiders  of 
shares ;  but  titese  have  been  admitted  by  tiie 
courts  upon  the  principle,  m  I  nndetaiaiid  it,  that 
they  have  praotioally  the  same  effect  as  f (nf eiture, 
the  main  diiferenoe  heang  that  the  one  is  a  pro- 
ceeding in  tnvtfum,  and  the  other  a  proceeding 
taken  with  the  awfflit  of  the  shareholder,  who  is 
unable  to  retain  and  pay  future  calls  cm  his 
shares."*  Agun.  Lord  Maimf«hten  said  (57  L.  T. 
Bep.  467;  12  App.  Cae.  438):  "Kow,  the  Act 
of  1862  makes  no  provision  for  reduction  of 
capital.  The  Act  of  1867  allows  a  limited 
company  to  reduce  its  capital  under  conditions 
whion  carefolly  protect  the  interests  of  cre- 
ditors. The  Act  of  1877  explains  that  the 
power  to  ledace  the  ca^tal  includes  a  power 


'  to  pay  off  any  capital  which  may  be  in  excess 
of  the  wants  <n  the  company,*  acd  it  dispenses 
with  aome  of  the  prescribed  conditions  when  the 
reduction  does  not  involve  either  the  diminution 
of  any  liability  in  respect  of  unpaid  capital,  or 
'  the  payment  to  any  shareholder  of  any  paid-up 
capital.*  It  follows  that  if  the  operation  be 
effected  by  payment  of  capital  to  any  one  sham- 
holder,  aU  the  prescribed  conditions  miut  be 
followed.  Payment  of  capital  to  any  one  share- 
holder is  just  as  much  a  reduction  of  capital 
and  just  as  detrimental  to  the  interests  of 
creditors  as  the  payment  of  the  same  amount 
unong  all  the  shareholders  rateably.  It  is  none- 
the  less  a  payment  off  of  capital  within  the  mean- 
ing of  tiie  Act  of  1867,  as  explained  by  the  Aot- 
of  1877,  because  the  shareholder  to  whom  the  pay- 
ment is  made  renounces  in  return  the  right  . to- 
participate  in  the  joint  stock  of  the  company. 
One  word  with  regard  to  powers  of  forfeiture  and 
Burrmder  of  shares,  which  were  referred  to  in 
ugnment  as  aftording  some  support  to  the  views 
of  the  reap(mdenta.  IVwftitnre  is  contemplated  by  - 
the  Act  ot  1862 ;  itis  mentioned  in  sect  26;  werj 
company  is  to  return  to  the  Begistrar  of  Ji^t 
StocK  Companies  once  a  year  '  the  total  amounk- 
of  shares  forfeited.*  There  can  be  no  qnestioo 
as  to  the  power  of  a  company  in  a  proper  case  to- 
forfeit  shares.  Surrender  of  shares  stands  on  a 
different  footing.  It  is  not  mentioned  in  the 
Companies  Acts,  but  I  conceive  there  can  be  no- 
objection  to  the  eurrender  of  shares  which  are 
liable  to  forfeiture.  A  surrender  of  shares  ia 
return  for  money  paid  by  the  company  is  a  sale, 
and  open  to  the  same  ol^eotiona  as  a  sale, 
whatever  expression  may  he  used  to  describe  or 
disguise  the  transaction.  And,  again,  in  BriiUh 
and  American  Tnutee  and  JiVnonos  Corporation. 
V.  CoutMf  Lord  Ifacnaghten  said  (70  L.  T.  Bep. 
886 ;  (1884)  A.  G.  414) :  "  Speaking  for  myaelt^ 
cannot  see  any  snbstantial  distinction  between 
the  Denver  TTnel  case  (wbi  sup.),  where  the  reduc- 
tion waa  confirmed,  and  the  present  case,  where 
it  is  admitted  that,  if  the  view  of  the  Court  of 
Ai^>eal  in  the  Dentxr  Hotel  case  {ubi  ittp.)  be 
correct,  confirmation  must  be  refused.  In  botk 
cases,  as  it  seems  to  me,  you  have  a  purchase  by 
a  limited  company  of  its  own  shares,  for  I 
cannot  agree  that  a  transaction  which  in- 
volves a  surrender  of  shares  as  part  of  the 
consideration  is  anything  but  a  purchase  of 
shares  within  the  meaning  of  the  opinion 
of  this  House  in  Trevor  v.  Whitworth  (uW  tup.)." 
I  can  see  no  distinction  in  principle  between 
returning  to  a  shareholder  a  part  of  the  paid-up- 
capital  in  exchange  for  bis  shares  and  wiping  out 
his  liability'  for  the  nnoalled-up  sum  payable- 
therecm.  Both  methods  iuTtdve  a  reduction  of 
the  oi^ital  which,  m  Lord  Watson  points  out  in. 
Tmor  T.  Whihoorth  (57  L.  T.  Bep.  462 ;  12  App. 
Caa.  423),  persons  dealing  with  the  company  are- 
entitled  to  rely  upon  as  existing  either  as  paid  up- 
or  as  still  to  be  called  up,  and  such  a  reduction, 
therefore,  can  only  hold  good  if  sanctioned  nndev 
the  conditions  prescribed.  If  it  be  objected  that 
the  shares  may,  in  the  language  of  Lord  Watson, 
be  *'  reiasned,"  and  that  though  the  liability  of 
the  surrenderor  to  pa^  the  amount  still  at  call  ia- 
extinguished,  the  liability  will  remain  good  against- 
anyone  to  whom  the  company  disposes  of  the 
share,  the  answer  in  this  case  is  the  same  as  that 
suf^ested  by  Lord  Wataon  in  the  case  where  tho 
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money  paid  np  on  the  share  is  retamed  to  the 
shareholder.  He  says  (57  L.  T.  Bep.  462 ;  12  App. 
Gas.  424) :  "  In  the  event  of  tbe  company  oon- 
tiniiing  to  hold  the  shares  (as  in  the  present  case) 
tbe  amonnt  ^d  np  is  permanently  withdrawn 
from  its  trading  oapitaL"  But  fnrbher  and  a^art 
from  the  question  of  sale  or  trafficking  in  a 
company's  own  shares.  I  think  the  reasoning  in 
Ooregum  Gold  Mining  Company  of  India  v.  Roper 
(66  £.  T.  Bep.  427;  (1892)  A.  0.  125)  establUhee 
that  to  release  a  shareholder  from  any  part  of 
his  obligation  to  pay  the  nncslled-np  balance  on  his 
share  is  an  ultra  vires  act  on  the  part  of  the  com- 
pany. "It  seemsto  me,"  said  Lord  Halsbary,  L.C. 
<66  L.  T.  Bep.  427 ;  (1892)  A.  C.  133),  "  that  the 
system  thus  ci-eated,by  which  thesharehold^'s  lia- 
bility is  to  be  limited  by  the  amonnt  unpaid  upon 
his  sharra  renders  it  impossible  for  the  company 
"to  depart  from  that  requirement,  and  by  any  ezpe- 
-dient  to  arrange  with  theii  shareholders  that  they 
shall  not  be  liable  for  t^e  amount  unpaid  on  the 
■  shares,  although  the  amonnt  -of  those  shares  has 
been,  in  aooozdonoe  with  the  Act  of  Parliament, 
fixed  at  a  certain  snm  oi  xooney.  It  is  manifest 
that  if  the  company  could  do  so  tbe  prorisioB 
in  qoeetion  wonld  operate  nothing.  I  oDserTe  in 
the  argument  it  has  been  soiaght  to  draw  a  dis- 
tinction between  tbe  nominaT  capital  and  the 
capital  which  is  assumed  to  be  the  real  capitaL 
I  can  find  no  authority  for  such  a  distinction. 
The  capital  is  fixed  and  certain,  and  every  creditor 
of  tbe  company  is  entitled  to  look  to  that  capital 
-as  his  security  " ;  and  the  opinions  of  the  other 
learned  lords  are  to  the  same  effect.  The  justifi- 
-cation  of  forfeitures  rests  upon  the  statute  itself, 
and  I  think  that  since  Trevor  v.  WhittoorOi  {ubi 
^up.)  no  authority  can  be  relied  on  as  justifying 
4b  surrender  having  the  effect  of  reducing  capital 
which  cannot  be  supported  as  a  form  of  forf^ture. 
It  is  not  neoeasaiy  to  refer  to  IHehbaum  City 
cf  Ohiecigo  Chrain  Elevator*  JOim/ited  {ubi 
deoidod  by  ^7  brother  Stirling  on  the  anthonty 
of  TeaadaU's  case  (u^  sup.),  as  he  will  deal  wiui 
those  cases  himself.  In  Be  Denver  Htdel  Compawy 
(ubi  sup.)  Lindley,  L.J.  in  snpportii^  a  surrender, 
reUed  on  the  fact,  pressed  by  ooimael  in  argu- 
ment, tiiat,  "  the  shares  bein?  fully  ptud  up,  thdr 
surrender  inTolvednorelease  by  the  company  of  any 
<d  its  rights  against  the  surrenderor,  incucatdng 
thereby  the  possible  importance  of  a  release.  It  is 
not,  however,  necessary  to  consider  in  this  case 
whether  a  surrender,  even  of  fully  paid-up 
shares,  could  be  supported.  I  am  of  opinion, 
therefore,  that  Kekewich,  J.  was  right  in  bis 
deoi^on  on  the  principal  question  in  the  case. 
Upon  tbe  second  point,  however,  Kekewich,  J.  has 
held  that,  notwithstanding  that  the  surrender  of 
the  shares  was  void  as  being  an  act  nUra  vires, 
still  the  application  to  restrara  tba  plaintiffs  to 
the  register  must  be  treated  as  iwing  mads  under 
sect.  35  of  the  Act  of  1862,  and  ihat  he  was  not 
satisfied  of  the  justice  of  the  case  within  that 
section,  and  he  therefore  refused  to  make  the 
order.  The  learned  judge  relied  on  tbe  fact  that 
so  much  time  had  ela|tted  since  the  surrender, 
and  that  it  was  conceivable  that  some  persons 
might  have  altered  their  position  on  tbe  footing 
that  the  capital  of  the  company  had  been  redaced, 
and,  relying  up^  Sichell'e  case  {ubi  sup.)  and  the 
dicta  of  Lord  Macnaghten  in  Trevor  Wkittoorth 
(ubi  Bttp.),  he  held  wat  the  plaintifEs  showed  no 
equity  in  thdr  &vour  to  disturb  tbe  existing 


state  of  things,  and  therefore  refused  to  reotifj 
the  register  at  their  instance.  The  appUeatioQ 
in  this  case  is  not  in  fact  made  under  sect  35  (if 
anything  tarns  upon  that),  but  is  an  action, 
asserting  the  legal  right  In  the  plaintiffs  to  be  on 
the  register,  on  the  eronnd  that  tiie  act  whsrel^ 
they  were  removed  uom  it  was  vUra  vuvs^asa, 
therefore,  a  nullity.  SieheWs  case  did  not  relate 
to  an  act  ultra  vires  of  the  company,  and  in  Lord 
Macnaghten's  observations  in  Trevor  v.  WXit- 
worth  on  Be  Dronfield  SiStatone  Coal  Compasy 
(ubt  tup.)  he  treated  tbe  application  as  made  bj 
one  who  had  no  equity  to  set  the  court  in  motion. 
Here  it  seems  to  me  that  in  point  ot  law  tiie 
plaintiffs  never  ceased  to  be  the  legal  owners  of 
the  shares,  and  therefore  are  not  obliged  to  rely 
npon  an  equity  to  have  the  register  rectified. 
Nor,  on  the  other  band,  can  the  compaov  set  np 
lapse  of  time  or  acquiescence  as  validating  that 
which  was  in  ite  essence  incapable  of  being  made 
valid,  being,  as  Sir  George  Jessel,  M.B.  pointed 
out  in  Be  Dronjield  Silkstone  Coal  Company  (vtn 
Mup.),  vmd  and  not  voidable  only.  Tbe  Scoteb 
case.  General  Property  Inveetmeni  Company  and 
MaOuMon'e  Tnuteea  {ubi  sup.),  is  an  ai^«% 
directly  in  point  im  this  part  of  tiie  cassi  onleM 
the  fact  of  liquidation  makes  a  ^fference.  Aa 
action  was  there  brought  by  the  liqaidattn*  to 
place  on  the  register  a  shareholder  who  had  sold 
nis  share  to  the  oompany  at  their  instance  manj 
years  before,  and  Lord  Shand,  in  deaUng  with  u 
argument  baaed  on  eect.  35,  said  (16  Ct  Sees. 
Cas.  4th  series,  291) :  "  If  the  legal  right  of 
the  company  be  clear,  then  it  follows  tbat  tlie 
justice  of  the  case  requires  that  effect  shall  be 
given  to  that  right."  It  seems  to  me,  therefore, 
that  the  learned  judge's  decision  on  tiiis  part  of 
the  case  cannot  be  supported,  and  tlut  tiis  appeal 
must  be  allowed. 

STiBUXNa,  L.  J. — On  the  first  of  the  two  pnnti 
dedded  by  Kekewich,  J.  I  hare  arrived  at  tbe 
same  conclnsion  as  the  learned  judge,  tJlOl^;h  not 
without  some  donbt.  I  tain  t^  effect  al  tin 
tnuuacti<ni  (as  contemplated  bj  the  parties)  to 
have  been  that  the  shares  snrrendraed  wen  to 
become  the  property  of  tlie  company  who  would 
have  power  to  deal  with  tbe  shares  in  any  manner 
perm  itted  by  law»  but  were  not  to  oiioroe  ^yment 
of  the  11.  per  share  remaining  unpaid  ^^amst  tbe 
surrenderors.  The  company  might,  for  example, 
sell  the  shares  to  a  purchaser  subject  to  the  lia- 
bility to  pay  11.  per  sbare  as  and  when  called  np ; 
but  could  not  extinguish  the  shares  except  un^ 
the  provisions  of  the  Companies  Acte  with  respect 
to  redaction  of  capital.  Now,  teble  A  in  sohed.  1 
to  the  Companies  Act  1862  contains  the  following 
provisions :  "  (20)  Any  share  bo  forfeited  shall  M 
deemed  to  be  the  property  of  the  company,  and 
may  be  di^tosed  of  m  snoh  manner  as  the  oompany 
in  graieral  meeting  thinks  fib.  (21)  Any  number 
whose  shares  have  been  forfdted  shall  notwith- 
standing be  liable  to  i»y  the  company  all  calls 
owing  upon  such  shares  at  the  time  of  tot- 
feiture."  Forfeited  shares,  therefore,  may  become 
the  property  of  a  company,  and  may  be  dis- 
posed of  by  the  company  in  any  manner  per- 
mitted by  law.  Again,  as  the  righte  of  the 
company  in  respect  of  calls  due  at  the  time  of 
forfeiture  are  expressly  preserved,  it  follows,  in 
my  opinion,  that  the  company  could  not  resort  to 
the  member  whose  shares  have  been  forfeited  for 
subsequent  calls.    Forfeited  shares,  therefora. 
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Tinder  table  A  stand  in  a  unular  poution  to  that 
in  which  the  surrendered  shares  in  the  present 
case  were  intended  to  be;  and  it  seemed  to  me 
that  the  clauses  of  table  A  to  which  reference  has 
been  made  mifiht  possibly  be  regarded  as  show- 
ing that  the  Lef^latare  did  not  consider  the 
existence  of  such  a  state  of  ihinga  as  conati- 
taiiag  a  rednotion  of  capital  cmnmy  to  the 
pnmBicnu  the  Companies  Acts  or  as  oiherwise 
Tiolatii^  uiy  of  tbe  enactments  ther^  ooutained. 
But  upon  a  carrfnl  examination  d  what  was  laid 
down  in  the  oases  <d  2V««or  t.  Wkiiworth  («M 
sKp.).  Oongum  Oold  Mining  Company  t/  India 
T.  Roper  (ubt  tup.),  and  BHHmK  ana  American 
Trutiee  and  Finance  Corporation  t.  Couper  {vhi 
•Hp.},  I  think  the  weight  of  authority  is  in  faronr 
o«  t^e  Tiew  that  foneitnre,  which  is  specifically 
mentioned  in  the  Act  of  1862,  stands  on  a  apeciu 
f  ootinKt  and  that  surrenders  can  onljr  be  supported 
in  oiroamstances  which  woold  jnaufy  fonntnre. 
I  wish  to  add  a  few  remarks  with  refei'ence 
to  Eichbaum  r.  City  of  Chicago  Grain  Slevatore 
lAmited  {tibi  tup.),  which  was  cited  in  argument. 
That  case  was  decided  by  me  on  the  authority  of 
TeaMdal«*$  case  {ubi  «up.),  which  appeared  to  me 
to  be  preinsel^  in  point.  There  was,  however,  a 
difCerenoe^  which  was  pmnted  ont  hj  Couns- 
Han^,  L.J.  (so  Car  as  I  know,  for  the  first  time) 
during  the  arsnment  of  the  presmt  oaae — viz., 
that  the  resuotions  in  TeatdaU't  case  were 
paaaed  in  1865.  before  the  passing  of  the  Oom- 
panies  Act  1867,  while  the  resolutions  in  Eich- 
oaum  T.  Ciiy  of  Chicago  Grain  Elevatora  Limited 
(ubi  eup.)  were  brought  forward  tn  1891,  after  the 
passing  of  that  statute.  I  now  think  that  in 
these  drcnmstaaoes  I  ought  not  to  have  followed 
Tecudale'e  case,  and,  further,  that  although  there 
-was  in  1891  some  gronnd  for  the  view  that 
the  last-mentioned  case  was  not  orerroled  by 
Trevor  t.  Wkiiworth  (see  Lindley  on  Oompanies, 
5th  edit.,  p.  526),  it  seems  now  in  face  of  the 
later  decisions  much  more  difficult  to  support 
tkoit  Tiew.  On  the  second  point,  I  think  that  tbe 
decision  of  Eekewich,  J.  cannot  be  sustained. 
Tba  learned  judge  appears  to  hare  relied  mainly 
on  what  it  was  said  1^  Lord  Hatmaghten  in 
3Vwor  T.  Whitworth  wiui  i-eference  to  Be  Dron- 
JMd  SiOutone  Coal  Company  (ubi  sup.).  In  that 
case  the  surrender  was  merely  part  of  a  laner 
transaoti<m  which,  in  the  language  of  Lord  AGo* 
naghten  (57  L.  T.  Bep.  468;  12  App.  Cas.  440), 
"  oould  not  be  nndone  altogether  so  as  to  restore 
ibB  parties  to  their  original  position,  and  which 
could  not  be  undone  at  all  without  committing 
iignstioe.'*  Here  there  is  no  such  difficulty.  The 
surrender  is  an  isolated  transaction,  and  it  is 
neither  alleged  nor  proved  that  anyone  has  altered 
his  position  by  reason  of  it  It  is  true  that  in 
|nat  years  dividends  may  have  been  paid  to  the 
sharwolders  of  the  company  at  a  somewhat 
higher  rate  than  would  otherwise  have  been  the 
case  by  reason  of  no  one  participating  in  respect 
of  the  surrendered  shares;  but  any  difficulty 
which  might  thus  be  caused  is  precluded  by  the 
withdrawal  of  all  claim  on  the  part  of  the  plain- 
tiffs to  i»Bt  dividends.  I  think  therefore  that 
the  appeal  riionld  be  allowed. 

0<^]rs-HABDT,  LrtT. — ^This  is  an  appeal  from 
Eekemch,  J.,  who  has  held  that  a  traiuaction  by 
which  the  puuntiff  in  1893  surrendered  to  the 
defendant  oompany  415  shares  of  tbe  nominal 
amount  ci  IIU  vpm  which  onlylOZ.  had  been  pud, 


was  ultra  vires  and  void,  but  that  the  plaintiffs 
are  nevertheless  not  entitled  now  to  have  their 
names  restored  to  the  register.  The  tranBaction 
seems  to  have  been  perfectly  honest.  A  loss  of 
40001.  had  been  incurred  by  the  company  In  rela- 
tion to  a  ship,  and  the  phuntiffs,  who  were 
directors,  without  admitting  any  obligation  to 
make  good  any  part  of  the  loss,  surrendered  tbe 
shares  upon  the  terms  that  th^  shoold  not 
remain  liable  for  the  II.  per  share  atifi  unpaid. 
The  transaction  waa  not  entered  into  with  a  view 
to  escape  liability,  and  except  on  the  ground  of  its 
heang  ultra  vires  there  is  no reasontor impeaching 
it  The  company  has  since  become  highly  pros- 
perous, and  the  plaintiffs  desire  to  get  back  their 
shares.  No  claim  is  made  for  past  ^vidends. 
The  surrender  was  effected  b^  a  <ued  polt  but  I 
think  it  must  be  treated  as  if  the  oompany  had 
been  parties  to  a  deed  by  which,  in  consideration 
of  the  surrender  of  the  shares  to  the  oompany,  the 
oompany  released  the  plaintiifa  from  all  liability 
in  respect  of  the  11.  per  share.  Since  1893  there- 
has  been  no  attempt  by  the  company  to  dispose  of 
the  415  shares.  In  the  balance-sheets  and 
returns  the  subscribed  capital  has  sinoe  1893  been 
treated  as  21,595  shares  with  101.  per  share  called 
up.  The  nominal  capital  is  25,000  aharea  of  111. 
I  assume  that  the  arrangement  entered  into  in 
1893  waa  a  highly  beneficial  urai^ement  for  the 
company.  The  qaestion  remains,  however, 
whether  it  was  not  ultra  viret.  I  do  not  pro- 
pose to  discuss  the  early  authorities  with  rMer- 
enoe  to  tbe  reduction  of  capital  and  the  sur- 
render of  shares.  They  are  neither  consistent 
nor  satisfactory.  But  the  House  of  Lords  has  in 
three  recent  important  cases  laid  down  the  prin- 
ciples which  must  govern  our  decision.  They  are 
Trevor  v.  Whitworth  in  1887  (ubi  *up.),  Ooregum 
Gold  Mini-ng  Company  of  India  v.  Itoper  in  1892 
{ubi  *up.).  and  Brttith  and  American  Trustee  and 
Finance  CorportUion  v.  Couper  in  1894  {ubi  eup.). 
Two  propositions  may  be  asaerted  without  doubt ; 
first,  a  company  may  forfeit  shares.  This  is 
recognised  by  sect.  26  of  the  CompaniM  Act  1862, 
as  well  as  by  table  A.  Second,  it  is  not  competent 
to  a  company  to  purchase  its  own  shares,  and  anj 
snob  transaotiini  la  ultra  vtrst .  I  think  fEVsiwr  v. 
Whitworth  {vbi  eup.)  also  decides  that  under  cir- 
cumstances which  would  entitie  a  oompany  to 
forfeit  shares  for  nonpayment  of  calls  the  same 
residt  may  be  attained  by  means  of  a  voluntaiy 
Burr^ider.  In  the  case  of  forfeiture  the  statute 
treats  the  forfaited  shares  aa  being  the  property 
of  the  company,  and  it  may  well  be  that  the 
acquisition  of  its  property  by  the  company  is 
equally  lawful,  whetner  it  is  acquired  by  hostile 
proceedings  in  the  nature  of  forfeiture,  or  by  a 
voluntary  transaction  producing  the  same  result. 
There  is  no  infringement  of  the  statutory  pro- 
vision in  either  case.  There  is  merely  an  unim- 
portant difference  in  form.  When,  however,  the 
transaction  involves,  as  in  the  present  oase,  the 
release  by  the  oompany  to  the  sharaholdera  of 
nnealled  oamtal  on  their  shares,  it  seema  to  me 
that  it  ia,  within  2V«vor  v.  Whitworth  {ubi  etqt.),  a 
reduction  of  capital  not  aanctitmed  l^^  law.  The 
decision  of  the  Honae  of  Lords  in  Oot-egum  v.  Gold 
Mining  Company  of  India  {ubi  tup.)  that  sharea  in 
a  limited  company  cannot  be  issued  at  a  discount 
involves  tiie  principle  that  the  company  cannot  by 
any  de^rioe  rwieve  a  shareholder  from  the  liabili^ 
to  pay  the  tnll  amount  due  on  his  aharaa.  This 
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would  be  tiie  reeolt  if  the  iharee  had  been  reteined 
br  Uie  plaintiffs  instead  of  baiog  aamiidered  to 
the  company.  But  the  fact  that,  in  consideration 
of  the  release  the  shares  were  surrendered,  eeems 
to  me  to  render  the  transaction  no  better. 
Uncalled  capital  is  part  of  the  assets  of  a  com- 
pany. It  mar  be  mortgaged:  {Be  PyU  Worlen, 
62  L.  T.  Bep.  887 ;  U  Ch.  Div.  534 ;  Neviton  t. 
Anglo-AiLMiralian  Invtattneni,  Finance,  and  Xand 
Company,  72  L.  T.  Bep.  305 ;  (1895)  A.  C.  244). 
And  hy  axt.  107,  ol.  (8),  e£  the  articles  of  assooia- 
iion  of  the  defendant  company,  a  mortgage  of  its 
wioalled  capital  is  ezpresslj  authorised.  The 
oempany  therefore  parted  with  415Z.,  a  portion  of 
•its  assets,  in  consideration  of  the  acquisition  of 
the  shares.  This  was  a  purchase  of  the  shares 
and  is  directiy  within  the  anthority  of  Trevor  t. 
Wkitworth  {ubi  tup.).  It  is  not  neoessary,  in  my 
Tiew,  for  the  ppipose  of  the  preaeiit  case  to  go 
b^ond  tUs.  Sat  a  carefnl  ooneidemtion  of  the 
speeches  of  Lord  Uacnaghten  and  Lord  Wateon 
■in.  Trevor  y.  Whitworth  and  the  Britith  Anuniean 
Truelee  and  Finance  Corporation  r.  Cou^er  {ubi 
•up.)  has  satisfied  me  that  the  real  objection  to  a 
sarrmder  of  shares  does  not  lie  in  the  fact  that 
money  has  been  paid  b^  the  oompanr  to  acquire 
-the  ehares.  The  objection  is  founded  on  a  I^ger 
f>ropoBition.  A  company  cannot  be  a  shareholder 
m  itself.  Every  surrender  of  shfu«s,  whether 
fully  paid  up  or  not,  inrolveB  a  redaction  of 
capital,  which  is  unlairful  except  when  sanctioned 
by  the  court  under  the  Acts  of  1867  and  1877. 
Forfeiture  is  a  statutory  exception,  and  is  the 
only  exception,  for  I  r^ard  a  surrender  under 
oiroamstuces  which  wotud  justify  a  forfuture  ae 
merely  equiraUmt  to  a  tatlvLtxm.  Eekewk^,  J. 
white  nolding  that  the  enxTander  was  «Ura  viret 
and  Toid,  yet  refused  to  restore  the  plaintiffs  to 
the  register.  In  this  respeot  I  am  unable  to 
follow  his  Tiew.  If  the  plaintiffs  are,  as  I  hold 
the^  are,  still  shareholders,  it  seems  to  me  that 
their  names  ought  to  be  npon  the  register,  so  as 
to  give  tham  the  toll  statns  and  adrantage  of 
shareholders,  unless  something  has  happened  to 
deprive  them  of  that  right  I  may  observe  that 
no  such  case  is  pleaded  in  the  defence.  But 
putting  that  aside,  in  substance  the  only  sug- 
gestion that  can  be  made  is  that  as  the  plaintiffs 
tijemselves  removed  their  names  and  surrendered 
the  shares  it  is  not  right  or  j  ust  that  the  court  should 
help  them.  If,  however,  the  transaction,  though 
Iwoest,  was  ill^nl  and  void,  and  if  no  Statute  of 
Limitations  applies,  I  fail  to  see  what  answer  can 
be  made  to  the  olaim.  If  the  company  were 
wound  up,  I  think  the  Hqnidator  mU|ht  put  their 
namee  on  the  register  and  hold  ttaera  liable  as 
oontribatories  for  II.  per  share.  The  original 
inability  of  the  company  to  enter  into  the  trans- 
action applies  equally  to  any  sui^ested  confirma- 
tion. Uimtt  the  whole,  therefore,  I  tiiink  that 
the  plaintiffs  are  entitled  to  the  relief  sought  It 
is  not  a  cas^  I  think,  in  whioh  any  oosts  oi^ht  to 
be  given. 

Solicitors :  Bell,  Brodrick,  and  Gray,  aoents 
for  W.  8.  Gray,  Whitby;  Radford  and  JVaiufc. 
land. 


Friday,  Juue  20. 
(Before  Williams,  Bohbk,  and 
Stirlinq,  L.JJ.) 
Be  Hopeihs  ;  Ex  parte  Da  Stkdinge.  (a) 

APPEAL  IIT  BAVKKUPTCT. 

Bankruptcy — Proof  of  debte — Breach  of  contract— 
Damagea  in  toH— Bankruptcy  ^cn883(46  447 
Viet.  c.  52),  8.  37. 

S.  ttored  goode  with  R.  under  a  verbal  eonirad,  in 
breach  of  tohteh  H.  told  the  goode.  8.  brought  an 
action  againtt  B.,  and  in  the  elatement  of  claim 
aet  out  the  contract  and  ite  breach,  but  made  iu 
claim  for  damaget  for  breach  of  contract,  but 
only  for  detinue  and  convereion.  Before  yidg- 
meni  a  receiving  order  waa  made  againtt  S.,  of 
uihieh  8.  had  notice, 

Wright,  J.  held  that  8.,  having  elected  to  tue  in  tort 
rather  than  contract,  mutt  abide  by  the  retidt, 
and  that  the  truetee  in  B.'a  batJeruptey  had 
rightly  rotated  B.'e  proof  founded  ou  thatjvdg' 
ment  debt  and  eo$U. 

Beld,  by  the  Court  of  Apfteal,  thai,  on  8.  under- 
taking to  afrandoa  the  judgment  and  stey  eH 
further  proceedingt  under  it,  the  ehould  be  per. 
mitted  to  carry  in  a  proof  in  the  bankn^ieyfer 
damage*  for  breaeh  of  contract. 

This  wat  an  appeal  from  a  deoirion  of  Wright,  J. 

reported  anU,  p.  504,  where  the  facta  and  argn* 

meats  are  folly  stated. 
Muir  Mwikenzie  and  E.  A.  Abinger  for  tiift 

appellant 
Carrin^fon  for  the  trustee. 
Williams,  L.J.— We  think  we  ought  to  vake 

an  order  allowing  the  appellant  to  prove  in  the 

bankrnptoy  of  Hopkins  for  damajfea  for  breach  of 

contract  if  she  abandons  the  judgment  in  tbs 

action  and  gives  an  nndartaking  to  stay  all  f  orUisr 

proceedings  nader  it  The  trustee  in  bMkkmptey 

will  have  a  lien  on  any  dividends  declared  on  that 

pnxrf  for  his  oosts. 
SoUdtors :  J.  W.  Browne ;  Syman  Ittuui  and 

Itewit. 


HrGH  COURT  OF  JUSTICE. 

OHANOBEr  DIVISION. 
May  2  and  6. 
(Before  Joyce,  J.) 

EWART  V.  FSTSB.  (6) 

Cottt — Iiease~'Underleate~'Forfeiture  of  leaie— 
Vetting  of  property  in  underleatee — ■***3***'?;" 
Conveyanoing  and  Law  of  Property  Aet  IwS 
(55  &  56  Viet.  e.  13),  a.  4. 
Where  a  Ucue  became  forfeited  by  virtue  of  a 
provieo  contained  therein,  and  the  court,  ading 
under  tect.  4  of  the  Conveyancing  and  Law  of 
Property  Aet  1892,  me^de  an  order  veiHng  m 
property  in  the  underleteee,  the  underletaee  WM 
ordered  to  pay  the  cottt  of  the  inquiry  that  wai 
neMSsary  to  determine  tke  new  rent. 
Bt  an  indenture  <A  lease,  dated  the  26th  Oct 
1896,  Colonel  Ewart,  the  freeholder  of  a  tavem 
known  as  the  Boundary  Tavern,  Gommerdal- 
road,  St.  Cteorge-in- the- East,  demised  it,  in  oon- 

(«)  BopoRod  by  W.  C.  Biss.  Ew.,  nuTi*toMt-lAw. 

ibf  B^orM  )I7Btd»tDa.ybt,  Esq.,  BuiiiMr«l-I*v. 
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sideration  of  a  prem'mm  of  8500Z.,  to  a  comiHiny 
called  Combe  and  Go.  Limited,  for  a  term  of 
thirty  Tears  from  the  25th  Deo.  1895  at  a  yearlj 
rent  of  3001. 

Bj  an  indenture  of  underlease,  also  dated  the 
26th  Oct  1896,  Combe  and  Go.  Limited,  in  con- 
sideration of  a  premium  of  80001.,  snblet  the 
tavern  to  the  defendant  Fryer  for  a  term  of 
twenty-nine  yean  and  a  quarter  from  the  24th 
June  1896  at  a  yearly  rent  of  800Z.,  reducible  to 
3001.  so  long  as  he  got  his  beer  from  the  com- 

The  premium  of  800W.  was  sot  pud,  but  by  an 
indentore  of  mortgage  oi  the  same  date  the  duen- 
dant  Frprer  mortgaged  hil  nndo-lease,  by  way  of 
Bubdemiae,  to  GoniDe  and  Ga  Limited,  to  Monre 
84002.  and  further  auma  not  exoeeding  in  the  whole 
87001. 

The  defendant  Fryer  took  poaeeesion  of  the 
tarem  in  acoordanoe  with  hie  underlease. 

On  the  29th  June  1898  the  defendant  company 
— "Watney,  Combe,  Beid,  and  Co.  Limited — was 
inoorp(»ated  for  the  purpose  of  amalgamating  the 
undertakings  of  Combe  and  Co.  Limited  and  two 
other  companies ;  and,  for  the  purpose  of  carry- 
ing this  amalgamation  into  effect,  special  resolu- 
tions for  the  voluntary  liquidation  of  Combe  and 
Co.  Limited  and  the  two  other  companies  were 
passed  and  confirmed  on  the  29Ui  Dec.  1898  and 
the  13th  Jan.  1899  nepecttTely. 

The  original  lease  to  Combe  and  Go.  Limited, 
dated  the  26th  Got.  1896,  contuned  a  proviso 
that  the  leaae  was  upon  express  condition  tliat, 
if  and  whenever  the  lessees,  or  thtur  assigns, 
bmng  a  company,  should  enter  into  liquidation, 
whether  oompolsory  or  voluntary,  it  Bh<mld  be 
lawful  for  the  lessor  in  or  upon  the  demised  pre- 
mises to  re-enter  and  the  same  peaceably  to  hold 
and  enjoy  as  if  the  lease  had  not  bem  made.  The 
executors  of  the  lessor  Ewart  churned  that  the 
voluntary  liquidation  of  Gombe  and  Go.  Limited 
had  occasioned  a  forfeitare  of  the  lease,  and 
brought  an  action  against  the  underleesee  Fiyer 
and  we  new  company,  Watner,  Combe,  Beid,  and 
Co. — to  whom  the  lease  had  been  assigned  by 
Combe  and  Co.  Limited  without  the  leave  of  the 
lessor— to  recover  poesession  of  the  tavern. 

The  defendant  Fryer  counter-claimed  for  an 
order  under  the  Gonveyandng  and  Law  of  Pro- 
perty Act  1892  vesting  in  him  the  demised  pre- 
mises for  the  residue  of  the  term  of  his  nnoer- 
leaae  upon  snoh  oondititms  as  the  coorfc  might 
think  fit. 

Kekewioh,  J.,  before  whom  tiie  action  came, 
declared  that  the  plaintiffs  were  entitled  to 
recover  possession  of  the  tavern  as  on  a  forfei- 
ture ;  and  made  an  order  vesting  the  property  in 
the  defendant  Fryer  for  a  term  oommensorate 
with  the  original  lease  upon  oonditions  thereafter 
to  be  settled  in  chambers. 

An  inquiry  was  directed  as  to  what  was  a  proper 
rent  for  Fryer  to  pay,  having  regard  to  all  the 
circumstances  of  the  case,  inclnding  the  absence 
of  the  covenant  which  made  it  a  tim  house ;  and . 
the  execution  of  a  deed  by  Fryer  was  also  directed, 
the  deed  to  contain  the  necessary  covenants. 

His  Lordship  ordered  the  defendants  Watney, 
Comb^  Beid,  and  Co.  Limited  to  pay  the  plain- 
ttfEs'  oosta  of  the  action  and  counter-claim.  Fryer 
to  bear  his  own  costs. 

The  ooats  of  the  inquiry  and  of  the  deed  were 
reserved. 


The  defendants  subsequently  appealed  to  the 
Court  of  Appeal,  but  the  appeal  was  dismissed 

with  costs. 

The  defendants  Watney,  Combe,  Beid.  and  Go. 
Limited  then  appealed  to  the  House  of  Lords,  and 
this  appeal  was  also  dismissed  with  costs:  (82 
L.  T.  Bep.  415 ;  83  L.  T.  Bep.  551 ;  86  L.  T.  Bep. 
242 ;  (1901)  1  Oh.  499 ;  (1902)  A.  C.  187). 

The  inquiry  ordered  by  Eekewioh,  J.  was  now 
completed,  with  the  reeuU  that  the  tavern  was 
vested  in  Fryer  for  a  term  of  about  the  same 
length  as  there  would  hare  remained  over  of  the 
original  sublease  at  a  rent  of  6002.  a  year,  free 
from  the  tie. 

The  oosta  of  the  inquiry  and  of  the  deed 
amounted  to  about  900Z.,  and  the  question  now 
arose  as  to  which  party  should  bear  these  costs. 

Eughea,  K.C.  and  T.  T.  Methold  for  the  plain- 
tiffs.— ^Apart  from  the  Act  of  Parliament  the 
plaintiffs  wonld  have  a  right  to  possession  as 
against  both  Watney,  Gombe,  Bttd,  and  Co. 
Limited  and  Fiyer,  The  relief  which  Fryer  has 
been  granted  is  an  indolgenoe  provided  by  the 
Act;  and,  that  being  so,  as  slionid  in  aoooidaDoe 
with  the  general  role  pay  the  costs  of  the  inquiry. 
They  referred  to 

guOtsr  V.  JTopIsmn.  47  L.  T.  B«p.  561 ;  9  Q.  B. 
DLt.  679 1 

Wardtna  ef  ChvlmOi}/  BehooU  v.  BtmU,  71  L.  T, 
Bsp.  08 1  (1894)  2  Q.  B.  906. 

Leigh  Clan,  for  the  defendant  Fryer,  argued 
that  the  costs  should  be  paid  by  Watney,  Gombe,. 
Beid,  and  Co.  Limited.  fj^^ 

JoTCB,  J.— This  is  a  question  arising  upon 
sect.  4  of  the  Conveyanoing  and  Law  of  Property 
Act  1892,  which  gives  the  court  power  to  protect 
underlesseee  on  tne  forfeiture  of  superior  Iomos. 
Where  a  lease  is  made  by  agreement  between  tiw 
parties,  it  is  well  known  that,  in  the  absence  of 
any  express  stipulation,  the  solicitor  of  the  lessor 
prepares  the  lease  at  the  expense  of  the  lessee, 
andthelessor  pajs  for  the  counterpart  But  this 
is  a  statutory  lease,  and  by  sect  4  of  the  Act  it  is 
provided  that  "  Where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  a  right  of  re-entry 
or  forfeiture  under  any  covenant,  proviso,  or 
stipulation  in  a  lease,  the  court  may,  on  applica- 
.tion  by  ai^  perstm  claiming  as  underleesee  any 
estate  or  interest  in  the  property  comprised  in  the 
lease  or  any  part  thereot  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such 
person  for  that  purpose,  make  an  order  vest* 
mg  for  the  whole  term  of  the  lease  or  any 
less  term  the  property  comprised  in  the  lease 
or  any  part  thereof  in  any  person  entitled  as 
nnderlessee  to  any  estate  or  interest  in  such  pro* 
perty  upon  such  condiUons,  as  to  execution  of  any 
deed  or  other  document,  payment  of  rent,  costs, 
expenses,  damsges,  compensation,  giving  security, 
or  otherwise,  as  the  court  in  the  circumstances 
of  each  case  shall  think  fit ;  but  in  no  case  shall 
any  such  underleesee  b^  entitled  to  require  a  lease 
to  be  granted  to  faim  for  any  longer  term  than  he 
had  under  his  original  sublease."  It  appears  to 
me  that,  in  tine  absenoe  of  any  apecdal  <»rcam- 
stances,  the  Act  seems  to  imply  that  the  nnder- 
lessee should  pay  the  ooMs.  It  is  also  said  that 
this  is  in  the  nature  of  statntoiT  relief  in  favour 
of  the  nttderlessee  agunst  a  1^^  right.  It  seems 
that  the  coats  oi  the  inquiry  were  reserved  cm  the 
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same  prinoiple  aa  in  Slack  t.  Midland  EaUway 
Company  (43  L,  T.  R«p.  434;  16  Ch.  Div.  81) 
—namely,  "  in  order  that  the  judge  before  whom 
the  inqury  was  conducted  might  have  full  control 
over  the  ooita,  and  see  that  they  were  not 
nnieasonably  exaggeimted.''  There  is  no  Bngges< 
tion  in  this  oaae  l£at  the  ooBfea  have  been  impro- 
perly or  rnireieoiiftbly  incorred,  uid  all  that  Mr. 
Glare  aigoed  was  tnM  the  costs  should  he  paid 
by  Mesare.  Watney,  Gombe,  B^d*  and  Co.  Limited ; 
bat  I  find  nothing  to  that  effect  in  the  Act,  and 
the  underlessee  mM  oome  so  well  out  of  the  litiga- 
tion that  I  think  he  may  ^rly  be  made  to  pay 
the  costs. 

Sc^dltors  for  the  plaintiils,  Bolton  and  Co. 
SolidtOT  for  the  defendant  Fiyer,  J.  Jobson. 


May  13  and  14. 
(Before  Jotcb,  J.) 

Se  DUKS  OF  CliaTXU.HD'8  SZTTLZD 

Estates,  (a) 

Bttiltd  Land  Ada — JnvMfment  of  eaptfoZ  money* 
—Right  to  appoint  broker — 2Vnan<  for  life  or 
irtutut— Battled  Land  Act  1882  (46  46  Viet. 
«.  38).  H.  21  (1),  22  (2),  33  (1)  <vi.). 

The  tnuAeee  have  the  right  to  anoint  the  hrdkert, 
through  whom  inveetmenta  of  capital  money 
under  aeet.  21  of  the  Settled  Land  Aet  1882  are 
to  be  made,  and  not  the  tenant  for  Kfe. 

This  -  was  a  snmmona  taken  oat  by  Francis 
William  ForeBter,  tenant  for  life  of  oeriain  esbi^ 
intfaeoonntrr  of  Someraetand  of  tiie  B^Ale  Abbey 
estates  m  the  oonnties  of  Kent  and  Snasex, 
aettied  by  a  settlement  made  by  the  will,  dated 
the  22nd  Jnly  1891,  of  Havry  George  Fowlett, 
fourth  Duke  of  Cleveland. 

It  waa  askad  by  the  sommonB  that  the  trustees 
mif^ht  be  directed  to  appl^  capital  moneys  in 
their  hands  applicable  for  investment  under  the 
Settled  Land  Acts  1882  to  1890  in  the  purchase, 
through  the  brokers  nominated  by  the  applicant 
or  ench  other  brokers  of  good  cremt  and  position 
as  the  applicant  might  aelect,  of  such  investments 
authorised  as  investments  for  capital  mimey 
arising  under  the  said  Acts  as  the  aj^lieant 
might  direct. 

The  tmstees  maintained  that  they  were  entitled 
to  choose  the  brokers,  through  whom  the  invest- 
ments dbected  by  Hbo  tenant  for  life  should  be 
made. 

Tounger,  E.G.  and  Brinion  for  the  tenant  for 
life.— The  question  is,  whetiier  under  sects.  21  and 
22  of  tiie  Settled  Land  Act  1882  the  trosteea  are 
entitied  to  euect  the  brokers  through  whom 
investments  shall  be  made  or  ihe  tenant  for  life. 
The  case  of  Be  Lord  Coleridge**  Settlement  (73 
L.  T.  Rep.  206;  (1895)  2  Ch.  704)  decided  that,  by 
virtue  of  sect.  22,  sub-sect.  2,  of  the  Act,  the 
tenant  for  life  is  entitled  to  aelect  the  particular 
investments  made  under  sect.  21,  sub-aect.  1.  The 
tenant  for  life,  being  then  the  person  entitied  to 
direct  the  investments,  is  justified  in  taking  the 
advice  of  brokers  in  making  his  selection;  he 
must  pay  the  brokera,  and  this  expense  woold 
fall  on  the  settied  estates.  The  tenant  for  life  has 
adopted  that  course  here ;  and  it  would  be 
unreasonable  for  the  trosteea  to  employ  other 

(B)  BSFOiMd  b7  Stokbt  DjLVKX,  Eiq.,  Bftrriiter«l-4«w. 


brokers  to  make  the  actual  iuvestments.  This 
would  onl^  be  to  incur  unneceesary  expense.  It 
was  certainly  held  by  Cozens- Hardj,  J.  in  £e 
Hotham ;  Hotham  r.  Jhughijf  (85  L.  T.  Bep.  548; 
(1901)  2  Ob.  790)  that  in  the  oaae  of  a  m<utnge 
under  sect.  21,  aub-aect  1,  ol  the  Settled  LandAot 
1882  it  was  the  duty  of  the  tmstees  to  aatisfy 
themaelves  as  to  the  value,  tiUe,  and  form  of  tlie 

5 articular  mortgage.  But  we  submit  that  the 
ictum  of  Gozens-Iuirdy,  J.  that  the  same  priuapl* 
applies  to  other  investments  under  sect.  21,  nub- 
sect.  1,  is  not  sound.  Yet  if  that  dictum  is  soonj, 
it  is  quite  consistent  with  Be  Hotham ;  Mothan  t. 
Doughty  that,  although  the  trustees  take  all 
precautions,  they  should  employ  the  brokers  of 
the  tmuuit  for  life.  It  the  trustees  can  show  tbat 
the  broker  of  the  tenant  for  life  is  not  worthy  of 
credit,  thOi  they  can  restrain  the  tenant  for  lifa 
from  dealing  tiuongh  that  broker.  Tbay  iIm 
referred  to 

B*  Uewtllin ;  LXewtUin  t.  ITflUaiiu,  5S  L.  T.  Sip. 
152  ;  37  Ch.  Dir.  817. 

Sughee,  K.G.  and  £  Beaunum^  forthetnuteai^ 
were  not  called  on. 

JoTCB»  J.— Generally  apealdng,  if  not  aai* 
vanally.  tautees,  Sn  Vaa  ezeontion  of  thmr  Irate, 
are  mtitled  to  choose  the  solit^tor,  looker,  or 
banker  with  whom  they  will  deal,  and  there  ii  a 

well-known  case— J'oafer  v.  EUley  (19  Ch.  Kt. 
618) — in  which  Chitty,  J.  held  that  trustees  were 
not  bound  to  retard  even  the  direction  of  thur 
testator  as  to  the  solicitor  they  should  employ. 
I  may  say,  in  passing,  that  if  there  were  asj 
question  of  the  tenant  for  life  or  the  trustm 
sharing  in  any  brokerage  to  be  earned  upon  an 
investment,  of  course  neither  one  nor  the  other 
could  be  allowed)  direoUy  or  indirectly,  to  partim- 
pate  in  that.  It  is  true  that  sub- sect.  2  of  aeot  22 
of  the  Settied  Land  Act  1882  provides  that  the 
investment  of  capital  money  arising  under  the 
Act  shall  be  made  according  to  the  dijeetioD  of 
the  tenant  for  life.  That  has  been  considered  in 
various  cases,  and  it  was  held  in  Si*  Lord 
Colendg^a  Settlement  {ubi  eup.)  that  the  tflsanb 
for  life  ia  entitled  to  aeleot  a  particolar  inva^ 
ment  Bat  it  has  also  been  dedded  in  Se 
JSotham;  Hotham  v.  Doughty  (vbi  tup.)  tint 
upon  an  inveatment  on  mortage  under  the 
Settied  Land  Act  1882  in  accordance  with  a 
direction  by  the  tenant  for  life  given  under 
Beet.  22,  sub-sect.  2,  it  is  the  duty  of  the  trasteea 
to  satisfy  themselves  as  to  value,  titl^,  and  form 
of  the  particular  mortgage ;  and  it  was  also  aud 
that  the  same  prinoiple  applies  to  other  invest- 
ments under  the  Act.  That  case  is  under  appeal, 
bat  at  present  I  shall  follow  it.  I  am  of  opinion 
that  the  2nd  sub-section  of  sect.  22  has  not  the 
effect  of  entitling  the  tenant  for  life  to  aelect  the 
broker  any  more  than  the  solicitor  to  be  empbTed 
bv  the  trustees.  Sect  31,  sub-sect.  1,  of  the  Act, 
after  giving  the  tenant  for  life  power  to  enter 
into  various  oontracts,  provides  that  he  "may,  in 
any  other  case,  enter  mto  a  ctmtiraot  to  do  any 
act  for  oarryii^  into  effect  any  of  the  puxposes  (n 
this  Act,  and  may  vary  or  rescind  the  sama" 
The  meaning  of  that  section  is,  I  think,  that  the 
tenant  for  life  may  enter  into  a  contract  to  do 
such  things  as  the  tenant  for  life  is  b^  law  entitled 
to  do.  r  am  confirmed  in  that  opinion  by  auh- 
sect  2oi  sect.  31,  which  says  thatr— "  Efeir  con- 
tract shall  be  bin^g  on  and  shall  enoxe  for  tiie 
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benefit  of  the  setUed  land,  and  shaJl  be  enf  oroe> 
aUe  against  and  br  every  snooeeeor  in  title  for 
the  fame  being  of  tne  tenant  in  life,"  and  bo  on. 
The  acta  tiien  referred  to  in  rab-eect.  1  of  aecb.  31 
are  naturally,  if  not  neoeesarily,  limited  to  acta 
which  the  t«aiant  for  life  can  do ;  I  do  not  thinlc 
they  can  be  taken  to  extend  to  aota  whicb  the 
tmstees  mnst  do.  The  tmstees  uleot  their 
own  solicitor  and  their  own  broker.  It  was  said  by 
Lord  Bomilly  that — "  Trustees  are  liable  for  the 
defaalt  of  their  solicitor,  beoanse  they  select  him." 
I  Bffree  witii  the  decision  in  S$  Hotnam ;  Hotham 
V.  Dtmghty  (ubi  tup.)  and  accordingly  refuse  this 
sppltoation. 

Solicitors  for  the  tenant   for  life,  Daw$on, 
BmmU,  Ryde,  and  Co. 
SolldtOTB  for  the  tmstees,  Jenning$  and  Finek. 


May  13  oiiti  15. 

(Before  Jotce,  J.) 

SwEBT  V.  Bishop  of  Elt.  (a) 

EecU$iaatieal  law  —  Separation  order  —  "  Per- 
tiittnt  cruelty  " — Declaration  of  vacancy  of  p  re- 
ferment  —  Validity  —  Matrimonial  Cauae*  Act 
1878  (41  &  42  Viet.  c.  19),  i.  4— Sttmnwry  /uri*. 
diction  (Married  Women)  Act  1895  (58  &  59 
Viet.  c.  39),  sf.  4,  5,  12 — Interpretation  Act 
1889  (52  ^  53  Viet.  &  63),  «.  38— ClerjTy  Died- 
fUn*  Act  1892  (55  Jt  56  Viet  e.  32),  «.  1,  aub-t.  1 
id)  (•). 

wpararfiw  order  \ca$  made  again$t  a  eterfryman 
vMer  the  Summary  JuriedieHon  {Married 
Women)  Act  1895,  on  the  ground  that  he  had 
teea  guilty  ofpereieteni  cruelty  to  hie  wife,  and 
iy  sMh  enteUy  had  eaueed  her  to  leave  and  live 
teparately  ana  apart  from  him. 
Hew,  that  thw  aid  Ttot  jueUfy  the  hiehop  in 
declaring  the  preferment  me  etergyman  to 
be  vacant  under  Beet,  1  of  the  Clergy  Iheeipline 
Aet  1892. 

Aloiksoit  Sidret  OsBOBir  Sweet,  the  plaintiff 
in  this  aotioD,  was  instituted  to  the  vioarage  of 
GowUnge,  in  the  coonty  of  Suffolk,  in  the  cUoceae 
of  Ely.  on  the  16th  Feb.  1891,  on  the  presentation 
of  the  Master,  Fellows,  and  Scholars  ot  Trinity 
Hall,  Cambridge,  the  patrons  of  the  living. 

On  the  Slst  Dec.  1901  a  summons  was  issued 
requiring  the  plaintiff  to  appear  before  the  justices 
atUing  at  Newmarket  to  answer  a  complaint  made 
bj  the  wife  of  the  plaintiff  to  the  effect  that  the 
pluntiff  had  been  guilty  of  persistent  omelty  to 
her,  and  by  such  cruelty  had  caused  her  to  leave 
and  lire  separately  and  apart  from  him,  and  that 
•he  was  desirous  of  applying  for  an  order  or 
orders  against  the  plaintiff  under  the  Summary 
Jarisdiction  (Marri^  Women)  Act  1895. 

On  the  28th  Jan.  1902,  the  plaintiff  having 
appeared,  it  was  ordered  and  adjudged  that  the 
Wife  of  the  pliuntifl  shoold  no  longer  be  bound 
to  cohabit  with  him;  tiiat  the  lef^al  custody  of 
the  children  of  the  marriage  specified  in  the 
order  should  be  committed  to  the  wife  of  the 
plaintiff ;  that  the  plaintiff  should  pay  to  his  wife 
personally  the  weekly  sum  of  11.  until  the  order 
nhoald  be  altered,  varied,  or  disohu-ged  in  due 
course  of  law ;  and  that  the  plaintiff  shoold  pay 
the  sum  of  12t.  6d.  costs. 

(■)  BapDTUd  by  Stomkt  Davbt,  l>q.,BarrfMap«t-LKw. 


On  the  21st  Feb.  1902  the  following  notice 
aent  to  the  pluntiff : 

Whenas  a  leparatioii  ordsr  has  been  msde  against  tba 
Bev.  Al|rc™OB  Sidney  Osborn  Sweet,  Viou  of  Cowlinge, 
in  the  oonnty  of  Suffolk,  under  the  Snmmary  Jnrisdietiou 
(Married  Women)  Aot  1895,  wbioh  Aob  revoked  end 
re-eaaoted  with  modlAoations  the  f<nrth  seetita  of  the 
M atrimoiual  Caosea  Aot  IS78 ;  and  whenas  the  ordar 
has  beomneooBdiudTe  within  the  meuing  of  the  Clergy 
Diidpline  Aet  1892;  sow,  therefore,  notiae  is  hereby 
given  tiiat  the  Bishop  of  Ely  will  deolare  the  prefemeDt  al 
CowUnge,  held  by  the  said  Algernon  Sidney  Oibom  Sweet, 
VKosnt  at  the  Diocesan  Begiatry,  LyDn-rosd,  Ely,  on 
Friday,  tb«  7th  day  of  Maroh  1903,  at  the  honr  of  taelve 
noon. — (Signed)  William  Johnson  Evans,  BegU1r». 

On  the  7th  March  1902,  in  accordanoe  with  the 
notice  of  the  2lBt  Feb.  1902,  the  Bishop  of  Ely 
attended  at  the  Diooeaan  Ke^stry  and  declareil 
the  preferment  held  by  the  pliuntiff  Tacant. 

On  or  about  the  7th  Marc^  1902  the  defendant 
Pond,  who  was  the  only  churchwarden  of  the 
parish  of  Gowlinge,  took  possession  of  the  church, 
and  prevented,  and  had  since  prevented,  the 
plaintiff  from  having  aooeea  thereto  or  officiating 
or  taking  any  put  in  the  aerrioe  oi  the  ohuroh. 

On  the  22nd  Haroh  1902  the  defendant  Fond 
gave  the  plaintiff  notice  to  qnit  and  give  np  the 
ricarage. 

Under  these  oiroamstanoes  the  plaintiff  brought 
an  action  against  the  Bishop  of  Ely,  to  which  the 
ohurohwarMn  Pond  and  the  Haster,  Fellows,  and 
Scholars  of  Trinity  HaU,  Cambridge,  were  added 
as  defendants;  and  this  was  a  motion  in  the 
action  for  an  injimotion  restraining  the  defen- 
dants from  interfering  with  the  plaintiff  in  the 
enjoyment  of  his  pruerment  or  in  the  posses- 
sion or  enjoyment  of  the  emoluments  of  the 
vicarage  and  parish  church  of  Gowlinge  afore- 
said, or  in  the  possession  or  ^oyment  of  the 
church  and  vicarage  house  and  premises,  and 
from  instituting  any  other  person  into  the  said 
preferment,  or  uom  in  any  way  treating  as  valid 
or  acting  upon  the  declaration  made  by  tite 
defendant,  we  Bishop  of  Ely,  on  the  7th  Ifareh 
1902  that      said  prmrment  was  vaoant. 

Sect.  1  of  the  Clergy  Discipline  Act  1892 
enacts  that 

(1)  If  either  .  .  .  (d)  an  order  for  jadioial  sepaia- 
ticm  is  made  against  a  ole^nun  in  a  divorce  or  matri> 
jnonial  oanse,  or  (t)  a  sspantion  order  is  made  against  a 
clergyman  under  tlu  Matrimonial  Caosos  Aot  1878 ;  thsn, 
after  the  date  at  wbioh  the  order  becomes  oonolnBiva, 
the  preferment  (if  any)  held  by  him  shall  within  tweni^- 
one  dayi,  witboat  fnrther  trial,  be  deolsred  by  the 
bishop  to  be  vacant  as  from  the  said  date. 

Sect.  4  of  the  Matrimonial  Oansea  Act  1878 
provides  that 

If  a  hnaband  shall  be  oonvioled  mmmarily  or  other- 
wiae  of  an  a^ravsted  aie&nlt  witidn  the  meaninfr  of  the 
statute  24  A  25  Vict  o.  100,  s.  43,  upon  bis  wife,  the 
oonrt  or  msgiatrate  before  whom  he  iball  be  so  oon- 
vioted  may,  it  satisfied  that  the  fatoie  safety  of  the  wife 
is  in  peril,  ocdsr  that  the  wife  shall  tienokmger  boimd 
to  cohabit  with  her  hoaband ;  and  snoh  order  shall  have 
ths  force  and  tfBset  inaU  vsspeots  of  a  deoiee  oC  jndioial 
separation  on  the  grooad  uf  onisUj. 

That  section  was  repealed  hj  sect.  12  of  the 
Summary  Juiis^otion  (Married  'Women)  Aot 
1895,  but  sect.  4  of  toe  laet-mottioned  Aot 
provides  that 

Any  mamed  woman  whose  hnsbaDd  shall  have  been 
oonTioted  anmmatily  of  an  aggravated  asasnlt  upon  hes 
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within  the  meiuuiiff  of  tha  statute  24  A  25  Yiot.  c.  100, 
43,  or  vhoM  hoabuid  ahaXl  h»Te  been  oonvioted  apoa 
indlotmeot  of  u  auanlfe  apoa  her,  ud  leatenoed  to  pmj 
A  fine  of  motetkanflTepoondscstokttzmofinipTtsiu- 
meat  exoeeding  two  month*,  or  wboee  hasband  ihall 
have  dMerted  her,  or  wboee  hubMid  ihall  hkre  been 
gnQty  of  pexdetent  eradtj  to  her,  or  wilful  setfleot  to 
provide  reasfMwble  mainten&aoe  for  her  or  her  infent 
children  whom  he  ii  legelly  liable  to  meintein,  uid  shftll 
hj  noh  omelt;  or  neglect  have  oaoeed  her  to  leare  snd 
lire  eeperately  and  e^t  from  him,  may  apply  to  any 
oonrt  of  ennimary  jnrisdiotion  .  .  .  for  an  order  or 
orders  nnder  this  Aot.    .    .  . 

By  sect.  5  of  the  Act  a  oonrt  of  snmmary 
iarisdiction  to  which  any  appUoation  under  the 
Act  ii  made  may  make  an  order  oontEuning  {inter 
alia)  : 

A  proviaioa  that  the  appUoant  bo  no  longer  bound  to 
oohaUt  with  her  huband  (wUeh  ipnrielon  while  in  (oree 
■hall  have  the  eflaot  in  all  reepeoti  of  a  decree  <^ 
judicial  iqiazation  on  the  ground  of  onulty). 

Sect.  38  of  tiie  Interpretation  Act  1889  provides 
that 

'Where  this  Act  or  any  Aot  paaeed  after  the  oom- 
mmoement  of  this  Aot  repeals  and  ra'Maete  with  or 
without  modiftaaUon  any  proTialoni  of  a  former  Aot, 
tefennoea  in  any  other  Aot  to  theprovisioiu  lo  repealed 
shall,  onleei  the  contrary  inteiiti(»  appean,  be  con- 
itmed  aa  referenoee  to  (he  ptoriiima  ao  re-enaoted. 

Edward  Clayton  fortiieTioar.— The  Clergy  Dis- 
cipUne  Act  18^,  as  its  heading  shows,  is  "  an  Act 
for  hotter  enforcing  discipline  in  the  case  of 
crimes  and  other  offences  a^nst  morality  com- 
mitted by  clergymen."  Now,  sect.  1,  sub- 
sect.  1  (e),  of  t^e  Act  requires  the  bishop  to 
d^are  the  preferment  of  a  clergyman  vacant 
where  "  a  separation  order  is  nuue  against  the 
clergyman  nnder  the  Matrimonial  Ganses  Act 
187o?'  This  latter  Act  enables  a  separation  order 
to  be  made  if  "a  husband  shall  be  convicted 
summarily  or  otherwise  of  an  unp*avated  assault 
^thin  the  meaning  of  24  &  25  vict.  c.  100,  s.  43, 
upon  his  wife  and  the  oonrt  or  magistrate  before 
whom  he  is  BO  convicted  is  satisfied  that  the 
fntnre  mietj  of  the  wife  is  in  penl."  Sect.  43  of 
24  &  25  Yiot  c  100  shows  that  an  "aggravated 
assanli"  is  an  assanlt  on  a  child  not  ezoeeding 
foorteen  or  <m  a  female,  and  ia  of  snoh  a  natnre  as 
to  merit  more  than  two  months*  impriaoounent. 
That  is  the  nature  of  the  toime  under  which  the 
Clergy  Discipline  Aot  1892  required  the  bishop 
to  declare  the  living  vacant.  Now,  if  a  separation 
order  had  been  msAe  agunst  the  vicar  under  the 
Sammaiy  Jurisdiction  (Married  Women)  Aot 
1895  on  the  ground  of  "aggravated  assanlt," 
then,  although  the  Matrimonial  Causes  Act  1878 
is  repealed,  the  declaration  would  have  been 
valid  by  virtue  of  sect.  88  of  the  ^terpretation 
ActlSE^.  But  the  notice  sent  to  the  vicar  by  the 
bishop  shows  that  the  declaration  was  made 
because  a  separation  order  under  the  Act  of  1895 
on  the  ground  of  "^rsiatent  cruelty"  had  been 
obtained  from  the  justices.  It  cannot  be  main- 
tained that  the  provision  as  to  "persistent 
croelty  "  in  the  Aot  of  1885  is  a  re-enactment  of 
the  provision  as  to  "  aggravated  araanlt  in  the 
Act  of  1878.  Moreover,  the  Aot  of  1892  (as  the 
beading  shows)  was  directed  agunst  crimes  and 
oOmom  i^ainst  morality  on  the  part  of  clergy- 
men ;  and  soma  of  the  grounds  tor  making  sepaia- 
tion  orders  under  toa  Summaiy  Jurisdiction 
(Married  Women)  Aot  1895  do  not  touch  crime 


or  immorality  at  all.  The  Legislature  could 
not  have  intended  that  all  these  grounds  for 
making  separation  orders  should,  likewise,  be 

? [rounds  for  depriving  a  clergyman  of  his  pn- 
erment. 

Dibdin,  K.C.  and  G.  J.  Talbot  for  the  Bishop  of 
Ely.— By  sect.  1,  sub-sect.  1  (<2),of  the  Glergy  Dis' 
cipline  Act  1892,  the  bishop  is  to  declare  the  pe- 
fermentof  a  cleij^yman  vacantwhere  "  an  tadmbse 
jndimal  iqiaratuniiB  made  againsttiie  dergymaa 
in  a  divorce  or  matximonial  cause."  Now,  a  s^ia- 
ration  order  under  the  Summary  JuriadiotMm 
(Married  Womoi)  Aot  1895  is  to  contain  a  pro- 
viuon  that  the  applioant  be  no  longer  bound  to 
cohabit  with  her  husband,  which  provisioii,  while 
in  force,  is  to  have  the  effeot  in  ait  respects  of  a 
decree  of  judidal  separation  on  the  ground  ot 
cruelty.  A  separation  order  under  the  Sammaiy 
Jurisdiction  (Married  Women)  Act  1895  is  there- 
fore equivalent  to  an  order  for  judicial  sepamtaon. 
The  only  difference  between  the  separation  order 
and  the  order  for  judicial  separation  is  one  ot 
procedure.  In  Xane  v.  Lane  (74  L.  T.  Rep.  557 ; 
(1896)  P.  133).  Jenne.  P.  said :  "  Before  the  Act 
of  1895  persistent  cruelty  would  have  entitled 
a  married  woman  to  a  judicial  aeparaticoi  in 
this  oonrt,  with  all  its  attendant  oonsequeiiosi; 
but  the  Act  gives  a  speedier  and  cheaper  nmec|f 
by  ou^ling  the  wife  to  obtain  an  order  from  a 
oonrt  of  Buminary  jurisdiction.  It  is  suggested 
that,  even  if  the  rest  of  the  section  is  retrot^MC- 
tive,  this  particular  provision  is  not ;  but  it  is 
vei^  difficult  to  concur  in  such  an  interpretatko, 
which  wtmld  have  the  effect  of  giving  a  statutory 
indemnity  to  all  husbands  who  had  been  gnilfy  of 
persistent  cruelty  to  thur  wives,  and  wto  had 
not  be^  reached  under  previous  statutes.  It  is 
oontended  that  this  particular  portion  of  the 
section  creates  a  new  offence  and  a  new  remedy, 
and  is,  therefore,  prospective  only  in  its  opeiatioiL 
That  is  not,  I  think,  a  sound  oontention.  It  does 
not  appear  to  me  that  a  new  offence  is  created, 
and  there  certainly  was  a  remedy  in  this  court  f<H- 
the  very  same  thing  that  the  res^undent  is  aooosed 
oi."  The  bishop  was  then  justified  in  making  » 
^^iM-ftAinn  under  sect.  1,  snchseot.  1  (d),  of  tiie  Act 
tji  1892.  If  the  separation  order  is  not  soffioiSDt 
to  satisfy  sect  1,  sub-sect  1  (d),  ot  the  Act  of  189S. 
the  queetatm  as  to  whether  a  man  keeps  his  Uving 
or  not  depends  on  the  question  whether  his  wife 
went  to  the  Divorce  Court  or  before  the  justices. 
The  notice  sent  by  the  bishop  to  the  vicar  on  the 
2lBt  Feb.  1902  was  sent  under  rule  25  of  the 
Cifsrgy  Discipline  Bulee  1892.  Bnle  25  does  not 
require  the  ground  to  be  specified  for  which  the 
living  will  oe  declared  vacant;  so  tliat  the 
giving  of  the  ground,  if,  indeed,  the  ground  waa 
wrong  in  itself,  was  merely  snperfiuous.  The 
bishop  was  not,  therefore,  debaned  from  declar- 
ing the  living  vacant  on  some  other  ground. 
Bnle  96,  whioh  requires  the  forms  in  the  appendix 
to  be  used  where  applicable,  does  not  necessitate 
the  forma  to  be  followed  in  a  aUvish  w^.  Again* 
sect.  38  of  the  Interpretation  Aot  18^  reqnina 
an  actual,  and  not  merely  a  anbstentia],  re-otact- 
ment.  So  tiiat,  if  our  earlier  argnmant  is  wnmg. 
a  whole  class  of  fls^rant  caws,  whidi  oice  fell 
under  tiie  MatrimonuL  Oanaes  Aot  1878,  ireald 
escape  the  Clergy  Discipline  Aot  1892  altogether. 
If,  however,  the  Summary  Jurisdiotaon  (Msrried 
Women)  Actl895istobetakenasare-«imotinent 
of  the  Matrimonial  Causes  Aot  1878,  sect  4  of  tii« 


Digitized  by 


Google 


Jnlr  19,  1902.] 


THE  LAW  TIMES. 


tvoi.  i;xxxvi.— 681 


Chan.  Dit.] 


fint  Act  mast  as  a  whole  replace  sect.  4  of  the 
•econd.  In  that  case  a  separation  order  on  the 
ground  of  peruBtent  ornelty  will  tatisfj  aob- 
sect  1  («)  en  aeot.  1  of  the  Olargy  Diaciplme  Act 

1892. 

/.  Pawiey  Bate  for  the  Master,  Ac.,  of  Trinity 
Hall,  Cammi^^ 

Edward  Clapton  in  replT.— The  bithop  hai  acted 
under  anh-seot.!  (e),  and  he  cannot  now  show  that 
the  vicar  has  subjected  himself  to  sab-sect  1  (d). 
Form  35,  which  is  to  be  followed  in  goring  this 
notice,  is  anbstantially  different  in  its  language 
where  there  has  been  an  order  for  judicial  separa. 
tion  under  sub-sect.  1  (d),  and  where  there  has  been 
a  separation  order  under  sub-sect.  1  (e).  A^in,it 
was  providedby  sect  4  of  the  Patrimonial  Causes 
Act  1878  that  a  separaUon  order  under  that  Act 
should  "  have  the  foroe  and  effect  in  all  respects 
of  a  decree  of  judicial  separation  on  the  ground  of 
crueltr."  If,  therefore,  the  contention  of  the 
defendants  is  right,  sub-sect.  1  (e)  of  sect.  1  of  the 
ClergT  Discipline  Act  1892  would  not  be  neces* 
saryrior  the  cases  thereunder  would  be  covered 
by  snb-aeot  1  (d).  The  Act  of  1895  does  not  say 
that  a  separation  order  is  to  be  deemed  to  be,  but 
merely  san  it  shall  have  the  effect  of,  a  decree 
of  iu£<»al  separaticm.  Theobjaetof  thepiOTiuon 
waetogiveto  married  women  obtaining  8epu«- 
tiou  orders  the  same  rights  of  property  as  married 
women  obtaining  ordras  of  judicial  separation 
have  under  the  Uatrimonial  Causes  Act  1857. 
In  Bankruptcy,  a  garnishee  order  absolute  was 
held  not  to  be  afinal  judgment  within  themeaning 
of  sect.  4,  sub-sect  I  (a),  of  the  Bankruptcy  Act 
1883 ;  although  Order  XLII.,  r.  24,  of  the  Supreme 
Court  Eules  provides :  "  Every  order  of  the  court 
or  a  judge  in  any  cause  or  matter  ma^  be 
enforoed  against  ul  persons  bound  thereby  in  the 
eame  manner  as  a  judgment  to  the  same  effect " : 
(Ex parte  Chinery,  50  Ij.  T.  Bep.  342;  12  Q.  B. 
Dir.  342).  So,  too,  an  order,  on  the  dissolution 
cf  a  marriage,  on  the  co-respondent  to  pay 
the  oosta  was  not  a  final  judgment  m  which  to 
fotind  an  aot  <tf  bankruptcy : 

Re  BiMtUad,  68  L.  T.  B«p.  31 ;  (1893)  1  Q.  B.  199. 

In  both  these  cases,  where  tiie  order  'was  Bought 
to  be  enforoed  as  a  judgment  the  judgment  could 
have  been  obtained.  So,  here,  then  the  fact  that 
the  separation  order  is  to  have  the  same  effect  as 
an  order  for  judicial  separation  does  not  con- 
stitute it,  as  a  matter  of  fact,  an  order  for 
jadimal  separation  so  as  to  satitiy  sect  1,  sub- 
sect  1  id),  of  the  Clergy  Disoipline  Act  1892. 
Finally,^  prooee^ngs  oefore  l£e  justices  were 
not  a  '*caase"  at  all.  It  is  neceesary  to  oon- 
atme  aeot  1  of  the  Clergy  Disd^ine  Act 
1892  stricUy,  since  it  is  of  a  penal  character. 
[JoTGB,  J.  refwred  to  Green  t.  Lord  Penzance 
(45  L.  T.  Bep.  353i  6  Agp.  Cas.  667).] 

Cur.  adv*  vuU. 
JoTCB,  J.  (after  stating  the  facte  and  referring 
to  the  statutes,  continued :) — It  is  to  be  observed 
that  the  Act  of  1878  does  not  auttuoise  a  separa- 
tum order  to  be  made  upon  the  additiinial  or 
alternative  ground  ci  persistent  rameltf,  which 
was  introduced  1^  the  Act  of  1895,  bnt  <mly 
npon  the  ground  of  conviction  for  an  aggravated 
aasanlt.  Sect  4,  however,  of  the  Act  of  1878  is 
repealed  by  the  Act  of  1895,  under  which  the 
•eparaticm  order  now  in  qneatifm  was  made. 


[Chah.  Dit. 


[His  Lordship  then  referred  to  the  38th  section 
of  the  Interpretation  Act  1889,  and,  continuing, 
said:]  The  Bishop  of  Ely  was  advised  that,  by 
virtue  of  that  section,  the  reference  in  the  Ciei^y 
Discipline  Act  1892  to  the  Matrimonial  Causes 
Aot  Z878  must  now  be  construed  and  tre^ied  as 
a  reference  to  the  Summary  Jarisdiotion  (Married 
Women)  Act  1895,  so  as  to  require  the  bishop  for 
the  purposes  of  the  Clem  Discipline  Act  1892 
to  treat  the  separation  oraer  in  the  present  ease 
just  as  if  it  had  been  a  separation  ordar  under 
the  Matrimonial  Oanses  Act  1878.  AooorcUngly  tiie 
bishop  has  prooeeded  to  declare  the  prefument 
of  the  plaintiff — that  is,  the  vicarage  of  Cowlinge 
— to  be  vacant  and  hence  the  present  action.  Li 
my  ofnnion,  this  view  of  the  law  which  the 
bishop  and  his  advisers  have  adopted  and  acted 
npon  cannot  he  maintained.  Indeed,  it  was  not 
very  strongly  supported  by  counsel  for  the 
defendants.  I  cannot  regard  the  provision  in 
the  Act  of  1895,  which  authorised  the  making  of 
a  separation  order  on  the  ground  of  persistent 
cruelty,  to  be  a  re-enactment  or  part  of  a 
re-enactment  with  modification  of  the  provision 
in  sect  4  of  the  Act  of  1878,  enabling  a  separation 
order  to  be  made  upon  the  ground  of  conviction 
for  an  aggravated  assault.  The  main  contention 
of  the  counsel  for  the  defendants  was  that  the 
separation  order  in  the  present  case  was  an  nder 
for  judicial  separation  against  a  clergyman  in  a 
divorce  or  matrimonial  cause  within  sect.  1,  sub- 
sect  1  (d),  of  the  Clergy  Disoipline  Act  1892. 
Now,  it  is  quite  true  that  hy  the  5th  section  of  the 
Sammaty  Jarisdiotion  Aot  of  1895  it  is  enacted 
that  the  provision,  in  a  separation  order  nnder 
that  Act*  that  the  applicant  be  no  longer  bomid 
to  cohabit  with  her  hnsband  shall  while  in  foroe 
have  the  effect  in  all  respects  of  a  decree  of 
judicial  separation  on  the  (pronnd  of  cruelty. 
Still  it  is  not  an  order  for  judicial  separation, 
and  at  all  events  soch  an  order  by  justices,  even 
if  made  in  a  cause  at  all,  is  not,  in  my  opinion, 
an  order  for  judicial  separation  made  in  a  divorce 
or  matrimonial  cause,  the  jurisdiction  in  which 
is  now  vested  in  one  of  the  divisions  of  the  High 
Court  If  the  separation  order  here  were  correctly 
described  as  an  order  for  judicial  separation  in  a 
nutrimonlal  oanse,  d  fotHori  would  this  have 
been  the  case  with  a  separation  order  nnder 
sect  4  of  the  Aot  of  1878.  But  if  that  had  been 
the  view  of  the  Legislature,  then  sub-sect  1  (e) 
of  sect  1  of  the  Act  of  1892  would  have  been 
wholly  unnecessary.  These  statutory  enactments 
requiring  a  bishop  to  declare  the  preferment  of  a 
cleiOTman  to  be  vacant  must  no  doubt  be 
strictiy  constmed,  and,  nnder  the  circnmstancee, 
I  find  myself  compelled  to  hold  that  the  declara- 
tiou  made  by  the  hisfaop  in  the  present  case  was 
not  authorised,  and  is  invalid.  As  to  the  costc^ 
the  Act  required  the  bishop  (if  right  in  his  view 
of  the  law)  to  give  the  notice  and  make  the 
declaration.  The  error  on  his  part  is  a  very 
pardonable  one,  and  tiie  order  will  be  that  the 
parties  pay  their  own  costs. 

Solicitors  for  the  plaintiff,  Riuton,  Clark,  and 
RmUm,  for  A.  B.  naa  A.  Rneton,  Newmarket 

Solicitors  for  the  Biehc^  of  Ely,  £m,  Bolion, 
and  Xee. 

Solicitors  for  the  Master,  &c.,  of  Trinity  Hall, 
Cambridge,  Cole  and  jTodbton,  for  JVaneif, 
JVancM,  and  CoIItn,  Cambridge. 
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Div.]  Goodwin  (app.)  v.  CoBFOBA,Tioir  of  SHBrriELD  (resps.).         [K.B.  Dit. 


KING'S  BENCH  DIVTSION. 
Mareh  16  and  17. 

(Before  Lord  Ai.rBBSTOif>,  C.J.,  Daklxno  and 

Ohannbll,  JJ.) 
Goodwin  (app.)  v.  Cobpobation  of  Sheffield 
(respa.).  (a) 

Policp. — Pension — Calculation  of — "  Anntud  pay  " 
— Free  residence  and  fuel — Bight  to  include  for 
purpose  of  pension  —  Sight  of  appeal  from 
quarter  sessions — Police  Act  1890  (53  &  54  Vict, 
c.  45).  *.  11,  sched.  1,  rr.  1, 11. 

When  a  police  constable  appeals  under  sect.  11  of 
the  Police  Act  1890  to  quarter  sessioTU  from  the 
decision  of  the  police  atUhority  on  a  reconsidera- 
tion of  the  amount  of  his  pension,  the  parties 
may  appeal  by  ease  tuUed  on  a  question  of^  law 
for  the  opinion  of  the  King's  EemA  JMvtnon, 
notwthMtanding  the  provision  w  thai  ueiion 
thai  the  decision  of  the  court  ^  quarter  eeeeions 
$haU  he  final. 

By  the  Police  1890,  a  police  constable,  after  a 
certain  number  of  years'  service,  is  entitled  as 
of  right  to  retire  and  to  receive  a  penaion  to  he 
calcviaied  on  the  amount  of  hie  **anttHaI  pay  " 
at  the  date  of  his  retirement. 

A  divisional  inspector  retired  from  the  service  with 
the  right  to  a  penaion.  At  the  date  of  his  retire- 
ment he  had,  in  addition  to  his  toeekly  payment 
in  money,  a  free  reeidenee  for  himself  and 
family,  and  free  fuel,  gas,  and  water. 

Held,  thai  the  value  of  the  free  reeidenee,  fuel,  gas, 
and  water  was  not  a  pari  of  his  "  annual  pay  " 
for  the  purpose  of  calculating  his  pension,  and 
ought  not  U>  he  taken  into  consid^ation. 

APPBA.L   from  the   recorder  of   the  oiiy  of 

Sheffield. 

The  appellant  appealed  to  the  qaarter  Besstona 
<or  the  oitiy  of  Sheffl^  against  a  decision  of 
the  watch  committee  of  the  Sheffield  Gorpora- 
tion,  nnder  aeot.  II  of  the  Pdioe  Act  1890. 
for  a  xeoottrideration  of  the  amonnt  of  the 
pension  granted  nnder  the  Act  to  him  npon  his 
retirement.  The  watch  committee  had  refused  to 
increase  the  amonnt  of  the  pension  from  the  aam 
of  71.  3«.  4d.  per  Innar  month,  the  amount  fixed 
by  them,  to  the  sum  of  8Z.  14f.  Id.,  the  amount 
chiimed  by  the  appellant. 

The  appeal  was  tried  before  the  recorder  on  the 
Iltii  Jnly  1901,  when  he  allowed  the  appeal  and 
reversed  the  decision  of  the  watch  committee,  and 
made  an  order  that  the  amonnt  of  snob  pension 
should  be  82. 14>.  Id.  per  lunar  month,  instead  of 
the  71.  3s.  Ad.  per  lunar  month,  snbjeob  to  the 
opinion  of  the  court  upon  this  case. 

The  facte  were  as  follows : — 

The  appellant  joined  the  Sheffield  police  force 
in  1868;  was  appomted  inspeetor  in  1876,  and  was 
appointed  or  promoted  oinsional  inspector  in 
1892,  and  retained  that  position  nntil  me  retire- 
ment from  the  force  in  April  1901. 

The  appellant  accepted  the  provisions  of  the 
Police  Act  1890. 

The  aopellant  received  as  inspector  the  weekly 
pay  of  2t.  IDs.,  and  a  fire  brigade  allowance  of  15s. 
per  lunar  month,  which  together  amounted  to 
139Z.  15s.  per  year,  and  there  was  deducted  there- 
from a  snm  equal  to  Xk  per  cmt.  on  such  amount 
as  a  contribution  towurds  tiie  police  pension 
fund. 

W  B^Kirted  by  W.  V.  Orr,  Esq.,  BuriMaMt-lAw. 


The  appellant  when  appointed  or  promoted  to 
the  position  of  divisional  inspector  was  reqniied 
to  live  at  the  divisional  head  police  station,  when 
he  resided  free  of  rent  and  rates,  and  further  had 
the  free  use  of  the  fuel,  gas,  and  water  proiidad 
for  the  station  for  the  rooms  tfanrein  oecapied 
himself  and  his  family.  These  matters  had  bem 
agreed  for  the  purposes  ot  this  case  to  be  of  ths 
▼aloe  of  301.  per  annnm.  On  being  appointed  n 
promoted  to  the  position  of  ^visional  icspeotor 
no  alteration  was  made  in  the  pay  of  the  appdlsnt 
except  in  so  far  (if  at  all)  as  these  matters  agreed 
to  be  of  the  value  of  30!.  may  properly  be  described 
as  "pay."  The  dedaotious  for  oontribaticmi 
towards  the  pension  fond  were  still  calcolated  at 
li  per  cent,  on  139Z.  15s.  per  annnm  as  theretofore, 
though  the  appellant  hM  on  ^fEerent  occauoos 
applied  to  the  watch  committee  to  have  his  casb 
pay  inci«ased  to  1701.,  and  to  be  allowed  to  pajr 
for  rent  and  other  matters  as  above  out  of  such 
sum,  and  to  have  a  deduction  for  police  peoaoti 
fund  made  in  respect  of  such  sum  of  1701,  bat 
the  watch  committee  had  on  each  occasion  dstdined 
to  entertain  snch  application. 

The  appellant  gave  all  requisite  notioea  of  hi* 
desire  to  retire  from  the  force  and  to  recwTS  a 
pansioD,  and  was  entitled  as  of  right  b^  the  Fdioe 
Act  1890  to  retire  and  recmve  a  mnmon  for  life 
of  two-thirds  of  his  "  annual  pay  at  the  date  of 
his  retirement 

The  watch  committee  duly  awarded  the  appel- 
lant a  pension  of  71.  3s.  4d.  per  lunar  monin.  or 
931. 3s.  Id.  per  annum,  being  two-thirds  of  the  sam 
of  139Z.  15s. 

The  appellant  dnly  made  application  to  the 
watch  committee,  under  sect.  II  of  the  Folioe 
Act  1890,  for  a  reconsideration  of  the  amoant  ol 
his  pension,  submitting  that  there  should  hare 
been  taken  into  account  the  payment  in  Icutd 
received  by  him — namely,  house  rent,  fuel,  gas, 
and  water,  amounting  in  value  to  301.  per  annum, 
on  which,  he  submitted,  pension  ought  to  be 
awarded,  but  tbe  watch  committee,  after  recon- 
aideration,  declined  to  entertun  aoeii  appHoatini- 

Notioe  of  appcod  to  the  next  General  Ooartot 
Quarter  Sesaiona  tor  Sheffield  against  the  dadwHi 
of  the  watoh  committee  on  saoh  reoonsidetatton, 
was  duly  given  by  the  appellant,  npon  the  ground 
that  the  pension  granted  to  the  appelant  wu 
calculated  on  a  vrrong  basia^  bung  npon  a  bmr 
rate  of  pay  than  the  appellant  was  in  law  and  in 
fact  actuaUy  receiving. 

In  April  1893  the  police  force  aub-committee  of 
the  watch  committee  presented  a  report,  which 
was  confirmed  and  adopted  by  the  council,  recom- 
mending that  Inspector  Moody  be  promoted  to 
the  rank  of  chief  inspector  of  detectives  and 
inspector  of  common  lodging-houses,  and  that  hu 
remuneration  should  be  equal  to  that  of  a  divi- 
sional inspector,  who,  in  addition  to  his  p&T> 
received  an  allowance  for  taking  chai^  of  tlw 
fire-extingmahing  apparatus  at  his  station,  and 
was  provided  wiui  a  good  house  free  of  rent  sad 
rates,  and  supplied  gratuitously  witJi  water,  coal, 
and  gas ;  and  the  aab-oommittee  eafimated  the 

?ay  and  allowances  of  one  of  these  inspecton  <^ 
701.  per  annum,  and  recommended  that  Chief 
Inspector  Moody's  pay  should  be  increoaed  to 
thai  amount.  Since  that  time  Chief  Inspector 
Moody  raoeived  an  annual  cash,  payment  of 
1701.,  less  a  snm  equal  to  1^  per  cent  on 
that  amonnt  as  a   oontribntUm  towards  the 
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police  peneion  fund.  Under  the  "aoale  of 
pay"  for  the  polioe  foroe,  which  was  adopted 
the  ooTmoif  in  1891,  and  was  in  force  on 
the  date  when  the  appellant  retired,  the  pay 
of  an  inspector  in  the  posii^oa  of  appellant  at  the 
date  of  his  retirement,  was  2Z.  10s.  per  wee^.  In 
the  weekly  "  pay  sheet "  sigrned  by  the  appellant 
every  week,  there  was  entered,  under  the  heading 
Bate  of  Pay  per  Week,"  21. 10*.,  and  under  the 
heading  "  Dedaotions  payable  to  Saperannnation 
Fond,"  oontribnUau,  7id.t  and  imder  the 
heading*'2ret  PayTeouved  each  Offioer  and 
Ooiutable,**  22. 9».  iid.,  and  under  the  headings 
"Allowanoe  for  Bent,"  « Allowance  for  Boots," 
"  Groea  Amonnt  of  Pw^,"  there  were  no  entries. 
A  aeparate  receipt  for  one  lunar  month's  fire 
brigaide  allowance  (ISa.)  was  signed  by  the  appel- 
lant, and  nnder  the  headinsf  "  Katare  of  Spmial 
Do^"  was  the  entry  "Taking  care  of  Hose- 

If  the  matters  hereinbefore  mentinned,  and 
f^p:«ed  to  be  of  the  value  of  SOL  per  year,  formed 
part  of  the  "  annual  pa^  "  of  the  appellant  within 
the  meaning  of  the  Police  Act,  the  amount  of  Ms 
pension  should  have  been  81.  14«.  Id.  per  lunar 
month,  and  not  71. 3«.  4({.,  as  Used  hy  ttta  watch 
committee. 

The  question  for  the  opinion  of  the  court  was, 
whether  i^on  the  aboTe  nets  the  mattere  herun- 
before  mentionad  and  agreed  to  be  of  the  Talne  of 
30L  a  year,  were  or  wne  not^pairt  of  the  "  annoal 
pay "  of  the  appellant,  witbm  the  meaning  and 
for  the  purposes  of  the  Polioe  Act  1890,  If  tiiey 
were,  then  the  order  of  the  quarter  sessions  was 
to  stand  confirmed ;  but  i!  not,  then  the  order 
waa  to  be  quashed*  uid  the  deoiBion  of  the  watch 
oommittee  was  to  stand  omfirmed. 

The  Polioe  Act  1890  (63  &  54  Yict.  e.  45] 
proTides; 

Seot  1.  Snbjeot  to  the  prorisionB  at  this  Agt,  vrvj 
constable  la  a  polies  foroe — (a)  if  he  lias  oomplsted  not 
lees  than  twenty-flTa  years  appmved  Mrrioe  .  .  . 
■hall,  on  the  sq^irstion  oi  sooh  time  not  exoeeding  four 
monUia  after  he  has  girm  written  notice  to  the  police 
Mithoril7  of  bis  d«sire  to  retire  m  the  poUce  anOiotity 
may  flx,  be  ratitled  withoat  a  raedioal  oertifloate  to  retire 
■nd  leosiTe  a  pennon  for  life. 

Ssot.  11.  la  any  of  the  fdlowlng  oawa — (a)  Where  a 
psnsfam  after  beixiff  ffnuited  to  a  oonstable  has  snbae- 
qnsntly  ia  pmsoanee  of  this  Aot  been  deolared  to  hsTe 
been  forfeited,  sad  (b)  where  a  e<nutabla  is  diamiued 
withoat  a  pension  to  whioh  he  wonld  be  otherwiee 
entitled,  and  in  any  other  case  where  a  oonstable,  or  the 
widow  or  child  of  a  otnutable,  olaims  a  peniion  or  allow- 
anee  nnder  this  Aot  as  tight,  and  the  polioe  aathority 
do  not  admit  the  elaim,  the  eoniiabls,  widow,  w  ohild 
may  apply  to  the  pidioe  antttority  for  a  raoanaideration  <d 
tiie  daiin  to  the  petuion  or  allowanoe,  and  if  aggrieved  by 
the  deoiiion  npon  inob  teoonaideration,  may  apply  to  the 
next  practicable  ooort  ot  qoarter  eeanons  for  the  ooonty 
witiiiu  wliioh  the  oonstable  last  serred ;  or  if  the  oon- 
stable last  Mrred  in  the  police  foroe  of  a  borongb  having 
a  separate  polioe  foroe  and  a  separate  oonrt  <^  qnartar 
■assions,  then  to  the  next  inactioable  ooort  of  quarter 
snsslmn  fOT  that  boroni^  sad  that  oonrt,  attsr  laqniry 
iate  tibs  oate,  may  nu^  snoh  order  in  the  matter  ae 
appeazs  to  the  oonrt  jnst,  whioh  order  shall  be  final ; 
bnt  nothing  in  this  leotion  ahall  ocmfer  a  right  to  appeal 
againgst  Uie  exsmiaa  of  any  discretion,  or  against  any 
deoiskii  iridoh  is  declared  by  this  Aot  to  be  fhial. 

Sched.  1.— As  to  pension  aoala : 
(1)  The  pension  to  a  oonstable  on  retireneat  shsU  be 
within  the  pif""?™  and  miaimnm  limits  fdlowing ;  that 


is  to  say,  (e)  if  he  haa  eomplsled  twenty-five  yeara 
approved  servioe,  an  annual  snm  not  len  than  tbirty- 
siztietlia  nor  move  than  thirty-ona  fiftieths  of  hia  annual 
pay,  with  an  edition  of  not  lees  than  ooe-aixtiatb  niae 
more  than  tiuEee>fiftlsths  of  Us  aanaal  pi^  for  every 
completed  year  of  appiavsd  asrvies  above  twenty-five 
years,  so  however  ttat  the  pension  shall  nut  exoeed  two- 
thirds  of  Us  sannsl  pay.  (11)  Inestiawtinf  aayiitenaim, 
gratuity,  or  allowanoe  for  the  purposes  of  this  Act — 
(a)  a  pension  or  grataify  to  a  oonstable  shall  be  oaleolated 
aooordiog  to  the  amonnt  of  his  asanal  pay  at  the  date  of 
his  retiiwosBt 

AfocnMWToa;  K.C.  (B.  W.  W.  Wilbmforce  with 
him)  for  Goodwin. — There  is  a  preliminary  objec- 
tion that  tiaere  is  no  right  of  appeal  in  this  case, 
as  the  decision  of  the  recorder  is  declared  by 
sect.  11  ot  the  Police  Act  1890  to  be  final.  This 
point  was  not  raised  in  UpperUm  v.  BidUy  (82 
L  T.  B«p.  233;  (1900)  1  Q.  B.  680.  and  84  L.  T. 
Bep.  18  ;  (1901)  1  K.  B.  384),  where  the  appeal 
was  heard ;  but  it  is  submitted  that  the  app^  in 
that  case  was  only  entertained  by  the  consent  of 
the  parties.  Here  the  respondents  never  consented 
to  l^ve  a  caee  stated. 

W.  VaUnii-M  BaU  {Avorg,  K.C.  with  him)  for  the 
Sheffield  Corporation. — This  is  not  a  proceeding 
in  the  nature  of  an  appeal  at  all ;  the  learned 
recorder  has  only  given  a  deoision  subject  to  a 
special  oaae,  and  in  the  judgment  delirered  by 
him  he  expressed  gnat  dimom^  in  oomii^  to  a 
oonclQBion :  (eee  tlw  report  in  Jfoore  and  oMers  v. 
AToyor,  Ao.,  of  Shejffiad^  65  J.  P.  458).  This  oonrt 
is  asked  to  exercise  its  '*  consultative  jurisdic- 
tion." It  was  held  in  R$sb  t.  JubHom  of  8u$$e» 
(2  Bott's  Poor  Laws,  5th  edit,  p.  751)  tiiat  a  oaae 
may  be  stated  the  quarter  sessions  on  a  point 
of  law,  without  Uie  ocmisent  of  the  parties.  That 
oase  was  mted  with  approval  in  2  Nolan's  Poor 
Laws,  4th  edit  (1825),  p.  558.  The  right  to  state 
a  case  has  never  been  taken  away.  The  Quarter 
Sesnons  Act  1849  merely  gave  the  parties  a  right 
to  consent  to  have  a  oase  stated.   He  referred  to 

Reg.  V.  Chantnll  (33  L.  T.Bsp.  305;  L.  Bep.  10 
Q.  B.  587. 
[He  was  stopped.] 
JlfoemorFaa,  E.0.»  in  reply,  referred  to 

B€g.  V.  Bridgt,  62  L.  T.  Bep.  297;  2i  Q.  B.  DIv. 
609. 

Lord  AxvEBSTONS,  CJ. — The  court  will  hear 
tho  appeal  on  the  merits. 

Avory,  E.G.  (W.  Valmtine  Ball  with  him)  for 
the  Sheffield  Corporation. — These  allowances  are 
not  part  of  the  "  annual  pay "  of  the  appellant. 
The  case  is  really  governed  by  the  decision  of  the 
Court  of  Appeal  in  Vpperton  v.  RitUey  {ubi  tup.), 
and  tiie  present  is  an  d  fortiori  case,  as  the 
matters  there  in  question  might  possibly  have 
been  held  to  be  "pay,"  but  the  matters  in  ques- 
tion here  cannot  possibly  be  "  pay."  In  Uppertott 
V.  Bidey  (uhi  tup.)  an  allowance  of  It.  a  day  for 
special  duty  in  the  House  of  Lords  in  addition 
to  the  constable's  ordinary  pay,  was  held  to  be 
no  part  of  the  constable's  "pay"  for  the  purpose 
of  calculating  his  pension.  If  bo,  then  clearly 
these  allowanoes  of  a  free  house,  fuel,  &c.,  form 
no  part  of  the  "annual  pay"  for  the  purpose  ol 
oaloulating  the  penai<m.  As  point«Sl  out  by 
Ghannell,  J.  in  that  oaae»  there  haa  for  a  long 
time  been  the  distanotion  between  pay  and  emola- 
moita  or  allowanoes.  This  distinction  is  clearly 
1  reoi^ised      the  Lef^ature  in  thePolice Aq 
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1893  (56  &  57  Yiofc.  0. 10),  for  mstance.  in  aect.  2, 
Bab'Bect.  2,  which  speaks  of  the  "pay"  oE  con- 
stables and  the  '*  allcwanoea  "  of  constables,  and 
in  aect  1  there  is  the  pronaion  that  ocmstableB 
employed  on  fim  da^  are  to  be  deemed  to  be 
acting  in  the  execation  of  their  doty.  But  for 
Uukt  provision  the  fire  brigade  allowance  would 
not  be  "  par  "  for  the  purpose  of  calculating  the 
pension.  The  learned  recorder  in  his  judgment 
(reported  65  J.  P.,  at  p.  459J  seems  to  have 
thought  that  the  words  in  sect.  11  that  the  court 
*'  may  make  such  order  in  the  matter  as  appears 
to  the  court  just,"  gave  him  a  discretion  m  the 
matter,  and  that  it  would  be  inequitable  that  if 
an  inspector  were  provided  with  something  in 
addition  to  his  pay,  which  he  regarded  as  part  of 
his  "  remnaeration,"  he  were  not  allowed  to  take 
that  into  consideration  for  his  pension.  The 
court  of  quarter  sessions  has  no  such  discretion 
under  sect.  11,  which  gives  an  appeal  to  that 
court  only  in  certain  matters  afEecting  the  pension, 
but  givea  no  apjwal  in  other  mattara  vhioh  are 
left  to  the  diaorenon  of  the  police  anthority.  In 
sect  32  (5)  there  ia  a  apeoial  proriaion  that 
"emolnmento"  are  to  be  taken  imo  aooonntfor 
the  par|K>ees  of  the  pension  in  the  case  of  the 
commissioners  of  pohoe  in  the  metropolis.  That 
■hows  that  they  are  not  to  be  included  in  other 
cases;  and  the  distinction  between  "pay"  and 
"  allowances  "  has  been  drawn  in  other  Acta  on 
analogous  matters  such  as  the  Superannuation 
Act  1859  (22  Yict  c.  26),  and  the  Poor  Law 
Officers'  Superaimuation  Act  1896  (59  &  60  Vict, 
c.  50).  In  the  latter  Act  the  enperannnation  allow- 
ances are  calculated  on  the  salary  or  wag^s  and 
**  emoinments "  (sect  3).  and  the  term  "emolu- 
Bienta "  is  (in  sect- 19)  defined  as  including  the 
money  value  of  apartments  and  other  allownnoes 
in  kind.  There  is  nothing  in  the  Police  Act  1890 
analo^us  to  that.  In  this  case  the  appellant  ia 
claiming  an  allowance  for  ooal,  but  an  allowaaioe 
for  boots  ia  in  jnat  the  aame  position,  and  thwe 
ia  no  auggeation  that  he  could  olum  an  aUowanoe 
for  boota.  The  recorder  waa  dealing  with  a  mattw 
with  regard  to  which  he  had  not  an  absolute 
diaoratiott ;  he  can  only  decide  the  amount  of  the 
pmaion  according  to  the  statute,  which  gives  him 
no  diacretitm. 

Maemorran,  K.C.  (ff.  W.  W.  Wilberforee  with 
him)  for  Goodwin. — This  case  is  not  goremed  by 
the  decision  in  Upperton  v.  Ridley  {ubi  sup.).  In 
that  case  there  was  no  right  to  the  special 
allowance,  and  the  payment  was  a  mere  gratuity 
for  special  services,  and  if  the  constable  were  ill 
and  someone  else  did  the  services,  auch  person 
would  get  the  allowance.  Here  there  was  a  right 
to  the  allowances.  The  pay  list  does  not  neces- 
aarily  determine  what  ia  **  pay  "  and  what  is  not 
A  man*a  pay  may  be  more  than  he  receives  in 
cash ;  he  may  reouve  ao  much  in  caah,  and  he  may 
have  Bometiung  more  which  ia  eqnivijent  to  caah, 
and  that  something  more  iepart of  luB  p^.  That 
has  been  so  held  under  the  Workmen's  Oompenaa. 
tion  Act  1897  (see  Pomphrey  v.  Southtoark  Preu, 
83  L.  T.  Rep.  at  pp.  469-470;  (1901)  1  K.  B.  at 
p.  90).  In  the  city  of  Sheffield  this  allowance  for 
rent  ia  considered  as  part  of  the  "  pay,'*  as  it  was 
in  Moody'M  case;  it  is  remuneration,  and  there  is 
really  no  distinction  between  remuneration  and 

?ay,  and  all  the  parties  treat  remuneration  as  pay. 
t  is  a  question  oC  fact  in  each  case  what  is  a  con- 
etable'a  pay ;  it  may  be  more  than  he  receives  in 


cash ;  and  if  it  is  a  question  of  fact,  the  recorder 
has  dealt  with  it.  The  words  in  aect  11  that  the 
court  may  make  auch  order  aa  may  aeemjutt 
give  the  court  a  diacretion,  and  in  thia  case  tiie 
recorder  haa  exerciaad  that  diacretion,  and  thii 
conrt  ought  not  to  interfere. 

Avory,  K.C.  in  reply. 

Lord  Alvkkbtomx,  O.J. — In  this  case  I  have 
felt  a  great  deal  of  difficulty  in  coming  to  a  am- 
elusion.  In  my  opinion,  it  ia  not  covered  by  the 
decision  of  the  Court  of  Appeal  in  Upperton  v. 
BidUy  {ubi  muv.)  ;  but  the  court  there  lay  down 
the  principle  that  evetything  which  a  police  oon- 
stable  receives  in  mon^  or  otherwise  by  way  d 
remuueration  is  not  necessarily  to  be  included  in 
his  "  pay  "  for  the  purpose  of  calculating  hii 
pension.  The  decision  does  not  go  fnrtiier,  orlay 
down  any  other  rules  binding  the  court  in  thu 
case.  The  Haster  of  the  Bolls  decided  the  case 
on  the  ground  that  the  extra  allowanoe  wis  a 
mere  gratuity,  and  Oollina,  L.J.  aaid  that  "ths 
evidoMe  of  what  ii»  Seoretaiy  of  State  hai 
declared  on  the  dooament  aiffued  by  the  con- 
stable to  be  his  pay,  the  amount  awarded  u 
penuon  to  the  appellant  and  the  whole  pradaos 
for  many  years  with  regwd  to  the  stoppage  of 
the  special  allowanoe  during  absence  from  the 
special  work  and  the  deductions  for  a  pension 
fond,  point  in  the  eame  direction,  and  ahov 
that  this  extra  allowance  which  t^e  oonstaUe 
received  cannot  be  brought  within  the  term 
*  annual  pay.' "  What  we  have  to  consider  in  this 
case  ia  whether  the  "  annual  pay  "  of  the  police 
oonatable  which  is  given  in  the  1st  schedule  to 
the  Police  Act  1890  as  the  basis  for  eatimatiu 
bis  pension,  includes  an  emolument  of  the  kind 
reoeivedby  the  appellahtinthia  case.  Afteragreai 
deal  of  doubt,  Ithink  it  should  not  be  included, 
and  that  the  decision  of  the  recorder  cannot  be 
supported.  "Pay"  iato  a  certain  extent  a  tech- 
niou  word,  known  and  commonly  naed  with 
referenoe  to  certain  classes  of  peraona,  audi  as 
aoldiera,  aidlora.  and  police.  At  the  time  whan 
the  Police  Act  1890  was  passed  allowanoes  in  kind 
were  made  to  the  police  and  were  well  known; 
allowances  for  clothing,  for  boots,  and  in  soae 
cases  for  rent  were  made,  and  in  some  cases  con- 
stables Uved  rent  free  at  the  police  station  or  in 
the  police  barracks.  If  it  had  been  intended  that 
the  "  annual  pay  "  of  a  police  constable  should  be 
the  fair  money  value  of  everything  in  money  or 
in  kind  which  the  constable  received,  difEersnt 
considerations  would  apply.  But  the  decision  of 
the  Court  of  Appeal,  and  the  proviaions  of  the 
Police  Act  1890,  show  that  to  be  "  annual  pay" 
within  the  meaning  of  the  Act  it  must  cone 
within  what  is  properly  understood  ae  pay.  In  the 
present  case  tne  emplc^yment  of  the  appellaat 
necessitated  hia  living  at  the  atatifm,  and  he  fpt 
coal,  gas,  and  water  nee.  It  is  difficult  to  bring 
under  the  word  "pay  "  such  things  as  the  free  use 
of  a  house,  gaa.  cral,  and  other  such  things,  espe- 
cially as  it  waa  a  necessary  incident  of  his  employ- 
ment that  he  had  to  reside  there ;  and  when  we 
once  get  away  from  the  "pay  "fixed  by  the  employ- 
ment we  get  into  other  oonsiderations  as  to  the 
annual  value  of  emolumente.  Sect  3^  to  which 
Mr.  Avory  referred,  points  in  the  aame  cUrection. 
Therefore,  upon  the  facts  of  this  case,  I  think  it  i» 
not  possible  to  hold  that  these  tiungs  were 
"  annual  pay."  It  was  contended  by  counsel  for 
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the  appellant  that  the  question  what  was  "  anuaal 
pftj  "  was  a  qaestion  of  fact,  and  that  the  finding 
of  tho  reeorier  as  to  what  waa  **  pay  "  cannot  he 
reviemd.  I  do  not,  howerer,  think  tiiat  tiw 
reooider  based  his  jwlnnent  npon  snch  a  finding 
of  fact.  Under  the  Act  an  appeal  lies  to  the 
recorder  only  when  the  constable  claims  apmtsion 
as  of  right,  and  he  can  only  claim  a  peniUm.  as  of 
right  wnen  he  claims  in  respect  of  something 
which  comes  within  the  words  "  annnal  par."  I 
therefore  cannot  avoid  dealing  with  the  point  of 
law.  I  ahoold  also  mention  that  the  docament 
sinwd  bj  the  appellant  in  this  case  is  very 
duterent  from  that  signed  bj  the  police  constable 
in  Upperion  v.  BidUu  (ubt  sujp.).  and  the  facta  of 
the  two  cases  are  different.  There  the  allowance 
was  a  mere  gratuity.  There  is  this  farther  diffi- 
Giilt;f  in  the  case,  that  it  is  impossible  to  pnt  the 
^arues  hock  into  the  same  position,  as  the  dedac- 
tion  for  the  pension  fond  was  not  made  on  the 
value  of  the  free  hoose,  f nel,  gas,  and  water.  The 
amellant  reoeiTed  the  full  Taloe  oi  these  things 
withont  any  deduotion ;  though  on  several  ocoa- 
■ions  he  aakei  to  he  put  in  the  position  of 
reodvingtfae  reataa  an  increase  of  salary  and  of 
having  a  dednotion  made  therefrom  for  the 
pension  fund.  For  these  reasons  I  think  this 
appeal  should  sucoeed.  As  to  the  raeliminary 
objection,  sect  11  of  the  Police  Act  1S90  was  not 
intended  to  prevent  an  appeal  in  these  cases.  It 
waa  not  intended  to  interfere  with  the  right  of  the 
parties  to  have  a  case  stated  on  a  question  of  law, 
and  I  think  that  the  principle  of  Seg.  v.  Bridge 
{ubi  applies  so  far  as  the  argnment  upon  the 
prelimmary  pt^t  is  concerned. 

Dabuho,  J. — I  am  of  the  same  opinion.  The 
caae  is,  I  think,  one  of  considerable  hardship, 
because  the  ^Uoe  constable  tried  to  get  his  pay 
fixed  at  a  higher  sum,  and  to  be  allowed  to  pay 
for  his  rent,  &o.,  which  had  been  done  in  the  case 
of  Inspector  Hoody.  The  question  we  hare  to 
consider  is  whether  the  free  residence  and  the 
other  things  mentioned  in  t^e  case  are  "  annual 
pay "  withm  the  meaning  of  the  Act  I  do  not 
thuik  they  are.  I  do  not  think  that  free 
residence,  with  ooal.  gas,  and  water,  was  in- 
teaaded  by  the  statnte  to  be  tak«i  as  part 
<^  a  polioe  constable's  "annnal  pay."  If  his 
house  weie  ^rt  of  his  pay,  so  also  would  his 
uniform,  as  each  inoroaaos  the  value  ci  his 
appmntment,  and  he  is  bound  to  live  in  his  house 
ae  well  as  to  wear  his  unifOTm.  I  cannot  see 
how  we  could  hold  Uiat  his  house  was  part  of  his 
pay  without  also  holding  that  his  uniform  was 
part  of  his  pay,  and  no  suggesUon  has  been  made 
that  his  xmuorm  i»  put  of  his  pay.  It  may  be 
said  that  this  does  not  apply  to  coal,  gas,  and 
water,  but  I  agree  that  these  things  are  merely 
incidmits  of  the  residence  in  the  house.  I  think 
that  the  natural  meaning  of  "  «.TiTinit.l  pay "  is 
that  which  is  received  in  money,  and  does  not 
inoloda  that  which  is  received  in  other  things. 

Chakkell,  J. — I  am  of  the  same  opinion.  I 
tlunk  that  the  argnment  in  this  case  and  the 
consideration  of  the  judgment  of  the  Court  of 
Appeal  in  the  case  of  upperlon  v.  Ridley  (uhi  tup.) 
has  rather  confirmed  me  than  otherwise  in  toe 
iroinion  that  I  endeavoured  to  express  in  the 
Diviuonal  Oourt  in  that  case — namely,  that 
"  P^7 "  i°  Police  Act  of  1890  was  used  as  a 
tfffhnic*'  word  to  mean  the  money  actually  paid 


which  the  police  constable  got,  and  which  is  pro* 
perly  distinguished  from  "  allowances  "  or  '*  emolu- 
ments '*  or  any  snoh.  words  as  those,  which  had 
in  some  formar  Acta  been  taken  into  otmiidera* 
ti<m  for  some  purposes,  but  which  were  not 
intended  to  be  taken  into  oonaidmtion  in  this 
Act  of  1890.  There  is  an  obvious  convenience  in 
making  a  fixed  money  payment  to  bathe  standard 
of  the  pension,  which  is  to  be  so  many  sixtieths 
of  the  amount  of  his  annual  pay,  rather  than  in 
taking  in  the  allowances  and  things  which  had  to 
be  estimated  in  value,  and  which,  therefore,  would 
nob  be  nearly  so  convenient  for  the  purpose  of 
estimating  a  pension  on  a  given  scale.  I  think 
that  there  is  quite  enough  in  this  Act  and  in  the 
other  Acts  deuing  with  the  same  matter,  to  show 
that  that  is  what  waa  meant,  and  to  show  that 
"pay"  is  a  technical  word  meaning  the  money 
payment  according  to  the  scale  approved  of  by  the 
Secretary  of  State,  and  I  think  that  that  was  the 
scale  adopted  to  calculate  the  pennon  upon.  I 
agree  that  it  is  not  quite  dear  that  tiie  Court  of 
Appeal  adopted  that  view  to  its  full  extent  in  the 
case  of  Upperton  v.  BidUy  {vbi  sup.),  because  in 
that  case  there  were  other  grounds  on  which  it 
might  be  said  that  the  sum  under  consideration 
there  waa  purely  voluntary  and  gratuitous.  There 
is,  however,  nothing  inconsistent  with  this  view 
in  the  decision  of  ^e  Oourt  of  Appeal  in  that 
case,  and  I  think  the  matter  is  quite  clear. 

Appeal  allowed.  Leave  to  appeal. 

Solicitors  for  t^e  appellant,  Pitman  and  Sons, 
for  ClumberM  and  Son,  Sheffield. 

Solictors  for  the  respondents,  Biehard  F.  and 
C.  Z.  Smith,  for  S.  Sayvr,  Town  Clerk,  Sheffield. 


Monday,  March  17. 

(Be2(»«  Lord  Axvbbstoni,  O.J.,  Dablxho  and 
Gbahhxlxi,  JJ.) 

WooBVOBD  Urban  Dxstbict  Couhcxl  (apps.) 
V.  BtaAx  (reep.).  (a) 

Local  government — Urban  dieiriet — Drain — New 
house— Block  of  two  houses— Combined  draia— 
JlTeeesfltfy  of  smartiie  drain  for  each  house — 
PaUie  Jlealfk  Aet  1875  (38  «  39  FSef.  e.  55). 
s.  25. 

An  urbcM  authorii^  Iwve  power  under  seeL  25  of 
the  Publie  Health  Act  1875  to  reguire  in  reapeet 
of  each  newly  buSi  house  the  eonstntetion  of  a 
•sporois  drain  for  the  drainage  qf  each  such 
house,  and  their  powers  under  that  section  are 
not  limited  to  guestione  as  to  the  site,  materials, 
and  level  of  the  drain. 

The  r«spond«U  d^osited  with  the  urban  authorUy 
notice  of  his  intention  to  erect  a  block  of  two 
houses,  semi-detached,  with  apian  which  showed 
a  combined  drain  for  the  two  houses.  The  ur&an 
authority  on  the  report  of  their  surveyor  disap~ 
proved  on  the  ground  of  the  UTteatisfaelory  pro. 
visions  for  drainage,  and  made  an  order,  under 
Mcf.  25  of  the  Public  Health  Act  1875,  for  the 
conafrttclion  of  one  drain  for  each  house,  to  he 
properly  constructed  and  to  be  eonneeied  with 
the  public  sewer : 

Held,  thai  seeL  25  rc^HirMl  a  separate  drain  io  be 
oonahuetedfor  each  houee,  and  that  a  eoiaHneil 
drain  for  the  block  of  turn  houses  was  not  a  com- 

(«;  Uaponed  bj  W.  W.  Osa,  Xaq.,  BArrimr-«t-Lftw. 
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plianee  vnih  the  proviawn*  cf  ike  leetion,  and 
that  the  urban  authority  had  power  under  the 
tectum  to  make  an  order  for  theeonttruetion  of  a 
eeparate  drain/or  each  house. 

Oaub  Btated  hy  jaeUoes  of  the  peace  aitttng  as  a 
coart  of  Bammary  jariad'ietioii  at  Stratford  in  the 
ooauty  of  Essex. 

Oa  the  11th  Oct.  1901  certain  informationB 
(hereinafter  set  oat)  preferred  by  the  Woodford 
TTrban  Diatriot  Goanoil  (the  appellants)  against 
Frederick  Staik  (the  reepondent)  wwe  heara  and 
determined,  and  were  ^■■Ti'*Tfti!  by  the  jnitioee* 
sabject  to  thia  case. 

On  the  5th  July  1901  the  reBpondent  deposited 
with  the  a|^>ellants  notice  of  his  intention  to  erect 
two  hottws  in  Haybank-road,  Woodford,  Eaeex, 
and  attached  to  anoh  notice  was  a  block  plan, 
which  was  prodooed  before  the  jnalicea  and 
admitted  aaevidanoa  The  plan  eluwed  a  block 
of  two  Mmi-detBohed  hooaea  connected  together, 
and  having  at  tin  back  a  boondaty  fence  between 
the  gardens. 

The  notice  and  plan  were  passed  on  to  the 
•nnreyor,  who  reported  to  the  appellants  that  they 
should  be  disapproved  on  the  grounds  of  anaatis- 
factory  drainage  and  building  line,  and  on  the 
15th  Joly  the  appellants  pasMd  a  resolntion  dis< 
approving  of  the  plans,  and  notice  of  disapproval 
was  given  by  the  aarvdyor  to  the  reepcmaent  on 
the  16th  July. 

The  surveyor  to  the  appellants  prepared  a 
report  to  the  appellants,  eettiug  forth  what  was, 
in  his  opinion,  necessary  for  the  satisfactory 
dnunage  of  each  of  the  two  honsea,  and  such 
report  was  considered  by  the  appellants  on  the 
IZth  Aug.  1901,  when  an  order  waa  made  and 
sealed  in  pursuance  of  sect  25  of  the  Public 
Health  Act  1875,  and  was  duly  served  on  the 
respondoit  on  the  ISUl  Aug. 

The  order  was  in  the  following  terms : 
Urban  Distiiat  of  Woodfocd.— Ths  PahUo  Health  Act 
1875,  8.  25.— To  Mr.  l*.  C.  Stack,  of  Wavsrley  TiUaa. 
CroBMnt-iosd,  Soath  Woodford.— Wbsrsas  a  certain 
plan  hu  been  deposited  with  ne,  the  nrtian  dutriot 
'  oonnoU  for  the  disfaiot  of  Woodford,  for  the  erection  bj 
70a  of  two  honiu  in  Ha^bank-toad,  S«ith  Woodfwd, 
within  the  aaid  district,  and  whereas  the  meane  of 
drainage  of  the  said  two  hoaaee  ai  ihown  npon  the  said 
plan  have  not  been  apj^ved  by  ns:  And  whereas  a 
rsport  has  tUa  d^r  bsaa  pxssnted  to  vs  by  oar  surveyor 
q^soUyinc  the  drains  nseessazy  Iot  the  sflsetoal  drainage 
of  each  of  the  said  two  booees :  Kow  tbnefore,  we,  the 
said  orban  distriot  otRinoU,  aetlog  as  the  nrban  MUiitary 
authority  for  the  district  of  Woodford,  in  puraaaaoe  ot 
the  powers  oonferred  upon  on,  do  hereby  deolam  that 
the  drains  whteh  qpon  the  said  report  of  oar  aorveyor 
appsar  to  ns  to  be  neoessary  tor  the  effeotoal  dr^nage 
of  each  at  the  said  hooses  ate  as  follows,  nanely :  One 
drain,  propsrly  oonstrootsd,  of  ^a.  stooewara  p^s  with 
thoroogbly  water-tight  Jdnti,  having  in  every  part  a 
fall  of  not  letB  than  1  in  60,  and  in  any  part  where 
it  may  be  neoeesary  for  saoh  a  drain  to  pass  under  the 
hoQBS  to  be  laid  on  6itt.  of  ocmotete,  the  said  dnun  to  be 
provided  with  neoeesary  traps  and  means  of  ventilation 
as  reqalrsd  by  the  bye-laws  of  this  ooaaoH,  and  to  be 
laid  at  a  depth  of  not  less  than  8tt.  6ia.  below  ths 
flnished  sorfsce  of  tbie  groond,  and  oonnected  to  the 
sewer  in  Haybaak-coad.— Oiven  under  the  eoiamaa  seal 
of  the  Woodford  Urban  Piatiict  Counoa,  tUs  IflOi  diy 
of  Aognst  1901. 

On  the  following  day,  the  14th  Aug.,  the  reapon- 
dent  wrote  to  the  ai^iellanta'  surveyor  aofaiow. 
edging  the  receipt  of  the  order,  and  giving 


notice  of  his  intention  to  oover  up  the  drains, 
which  were  then  already  constructed,  ca  the 
morning  of  the  17th  Aug.  On  the  I6U1  Aug.  the 
surveyor  and  one  of  building  inspMstors 
attended  at  the  premiseB  and  inspected  the  drains, 
when  they  found  that  they  were  not  in  accordance 
witii  ttie  order,  which  liad  been  served  on  ths 
respondent,  and  that  the  respondeat  had  con- 
structed a  oombined  drain  tor  the  two  houses  as 
shown  ca  the  plan,  instead  of  a  aapwate  dtua 
for  eaoh  honse.  The  anrvCTor  aooordini^y 
reused  to  mss  or  approve  thei  »lan8. 

On  the  27th  Aug.  the  appwants  gave  ferthar 
notice  to  the  respondent  that  they  proposed  to 
take  legal  prooeewngs  onder  Hm  Public  Health 
Act  unJeas  he  prooeraed  to  comply  with  the  ord« 
of  the  appellants  before  the  foltowing  Vondaj, 
but  the  reapcmdent  merely  acknowledged  tha 
receipt  of  aucn  notice,  and  had  not  sbuse  oompHad 
with  the  order. 

The  appellants  then,  on  the  16th  Sept.,  caused 
two  informations  (one  in  respect  of  eaoh  hous^ 
to  be  laid  against  the  respondent,  that  tin 
reapondent  did  on  the  17th  Aug.  1901  onlawfol^ 
ana  wrongfully  oonBtmct,  erect,  and  build  s 
certain  house  situate  on  the  south-eaatom  aide  of 
Haybank-road,  Woodford,  without  constarootiBg 
a  oovered  drain  or  drains  of  snoh  sixe  aaa 
materials  and  at  awAi  a  level  and  witii  such  a  fall 
as  npon  the  report  of  their  surv^r  appeared  to 
the  appellants  to  be  neoeaaary  for  toe  elEBetoal 
drainage  of  anch  honse,  otmtraiy  to  tiie  |novi* 
eiouB  in  that  behalf  of  tiie  Public  Health  Acta^snd 
to  the  bye-laws  of  the  council  made  thereunder. 

These  two  informations  were  heard  before  the 
justices  on  the  11th  Oct.  Their  attention  was 
called  to  the  case  of  MaHhew$  r.  Strtu^n 
L;  T.  Bep.  68;  (1901)  2  E.  B.  540),  and  to  ths 
jodgmenta  therein.  The  justices  wereoft^nnm 
that  the  appelkmta  were  not  entitled  in  making 
the  above  order  of  the  12th  Aug.  1901,  to  tab 
into  consideration  any  other  matters  tlun  those 
relatii^  to  the  size,  fovel,  materials,  and  fall  of 
the  drain ;  that  the  requirements  of  the  appellants 
under  the  section  must  be  confined  to  thosa 
matters,  and  that  the  iq»pellants  had  no  jniis^ 
tion  onder  the  seotiontomafee  anorder  requiring  a 
separate  drain  for  each  of  the  two  honaes  instead 
of  a  oomlnned  drain  tor  the  two  honaes.  Tbej 
dismissed  the  informations  accordingly. 

The  question  for  the  opinion  of  the  court  wu 
whether  the  above  determinations  of  the  justioaa 
were  right  in  point  of  law.  If  in  tiie  opinion  of 
the  court  the  ju8tioeawereright,tiiaxthe  informa- 
tions were  to  stand  dismissed ;  if  otherwise,  the 
case  waa  to  be  remitted  to  the  jnstioeB  with  the 
opinicnt  of  the  oonrt  tharaon. 

Sect  25  of  the  PabUo  Health  Act  1875  (38  A39 
Yiot.  0. 55)  provides : 

It  shall  not  be  lawtal  in  any  urban  distriot  nsiriy  t» 
erect  any  hones  or  to  tsbnild  any  hoosa  whioh  has  besa 
palled  down  to  or  below  the  ground  floor,  or  to  ooeofV 
any  house  eo  newly  areoted  or  rebnlt,  naleas  and  until  a 
oovered  drain  or  drains  be  oonstmoted,  of  snoh  auie  and 
material,  and  at  each  level,  and  with  snob  fall  aa  ob  the 
report  of  the  sorveyi»  may  appear  to  the  ntbsa 
anthority  to  be  neoeesary  for  the  olfsctoal  drainage  of 
snoh  boose  I  and  the  drain  or  drains  so  to  beoaostnoted 
■hall  empty  lato  any  sswar  wUoh  tha  arfaan  aathorl^  are 
entitled  to  ass,  and  which  is  within  one  hnndiedfsstof 
same  part  of  the  sits  of  Am  hoose  to  bebaiU  orrsboilt; 
but     no  saidi  maans  of  drriDsge  sie  witUn  that 
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4Mit»aoe,tben  ihftU  empiy  into  awdi  oonnd  osnpool  or 
otiiar  plwe,  not  being  nudw  any  bonaa,  m  the  vtbu 
aatb<»i^  direot.  Any  person  who  omimi  kbj  bonw  to 
be  eracted  or  rebnOt,  or  toy  dtun  to  bo  ooutmoted  in 
oontravontion  of  this  aeotion  ahnll  be  liftbb  to  ft  pnulty 
not  eioMding  fifty  ponndi. 

Maemorran,  K.C.  {Naldrett  niih.  him)  tor  the 
app«llant«.  —  The  deoUion  of  the  jnatices  was 
wrong  in  bo  far  aa  thej  held  that  the  onlj 
pO(i«r  which  the  local  anthority  had  aqder 
the  section  was  in  oonnectton  with  the  aize, 
&C.,  of  each  dr^n.  The  section  was  in- 
tended to  to  (ha  local  anthority  the  larseet 
possible  discretion  as  to  what  drains  should  be 
made.  The  difficulty  the  josticea  felt  arose  from 
the  caae  of  Matthewt  t.  Strtuhan  (85  L.  T.  Bep. 
68;  (1901)  2  K.  B.  540),  in  which  the  appellant 
had  erected  a  house  and  had  prorlded  for  its 
draini^  hy  a  single  drain,  which  he  proposed  to 
connect  with  a  sewer.  All  that  was  decided  in 
that  case  was  that  the  local  authority,  in  deciding 
what  is  "  necessary  for  the  effectual  drainage  "  of 
a  new  house,  under  sect  25,  must  only  consider 
what  is  necessary  for  the  particular  house  in 
anestion.  There  are  some  expressions  in  the 
judgments  in  t-hat  case  which  misled  the  justices 
in  this  case ;  but  asaunung  that  the  local  autho- 
rity are  not  entitled  to  go  beyond  the  require- 
ments of  a  particular  house,  as  was  decided  in 
that  case,  it  doea  not  in  f^e  least  tonch  the 
qneaiion  in  tlus  case.  In.  Self  t.  ITfws  Commis- 
wiontrt  (72  L.  T.  Bep.  234;  (1895)1  Q.B.685). 
Wright,  J.,  in  speabng  of  the  local  aathorit^, 
says :  "  They  oonld  have  performed  that  dnfy  in 
thia  case  by  ordering  tiae  plaintiff  and  the  owner 
the  adjoining  honse  to  provide  a  separate 
drain  running  into  the  public  sewer  for  each 
lionse.^  Instead  of  doing  that,  they  ordered  the 
plaintiff  to  repair  the  existing  drain.  .  .  .  For 
myself,  I  should  like  to  see  the  case  of  Travis  t. 
UtOey  (70  L.  T.  Bep.  242;  1  Q.  B.  233-) 

consiaered  in  the  Court  of  AppeaL  I  tbink  that 
local  authorities  may  get  out  of  the  difficulties 
created  by  that  decision  by  compelling  people  to 
make  separate  drains,"  Sus,  In  Travu  t.  Uttley 
{ubi  tup.)  the  distinction  between  "drun"  and 
"  sewer  was  considered.  Sect.  19  of  the  Public 
Health  Act  1890  (53  &  54  Tict.  c.  59)  only  applies 
whan  the  two  or  more  houses  belong  to  different 
owners,  and  are  connected  with  a  pnUio  sewer  by 
a  nifgle  private  dr^.  It  therefore  does  not 
apply  here,  as  the  two  houses  do  not  belong  to 
diflorent  owners;  but  if  the  contention  of  the 
reapondnnt  be  right  this  drain  may  become  a 
sewer,  and  as  such  the  local  authority  would  be 
responsible  for  it.  The  local  authority  in  this 
case  adopted  the  proper  and  the  only  means  of 
prerentiug  that — namely,  by  requiring  a  separate 
drain  for  each  honse  when  they  had  notice  that 
there  was  only  cmB  drain  tor  the  two  houses.  He 
also  referred  to 

BUI  T.  Satr,  72  L.  T.  Btp.  629;  (1895)  1  Q.  B. 
906  { 

Jfi^or,  4e.,  ft/  lattbouma  t.  Brad(forA,  74  L.  T. 
Bap.  762;  (1896)  2  Q.  B.  205. 

C.  A.  RuneU,  E.C.  {Courthope-Munroe  with 
him)  for  the  respondent. — The  justices  were  right 
in  the  view  they  took  of  the  section.  The  re- 
spondent was  not  bound  under  sect  25  to  make  a 
separate  cbraan  for  each  house ;  he  was  entitled  to 
make  a  oombined  drain  for  the  two  honees,  as 
they  only  constituted  one  building.  BecL  25  says 


that  a  person  shall  not  erect  any  new  honse  nn- 

lesa  and  until  a  covered  drain  be  ctmstructed. 
Sect.  4  defines  a  "  drain  "  as  meaning  "  any  drain 
of  and  used  for  the  drainage  <^  one  building  only, 
or  premises  within  the  same  curtilage,"  Slo.  In  the 
present  case  the  justices  ware  not  asked  to  deter- 
mine the  question  whether  these  houses  consti- 
tuted one  building  only.  The  question  as  to  what 
constitutes  one  building  was  considered  by  Gozens- 
Hardy,  J.  in  Htdley  v.  Webb  (84  L.  T.  Bep.  526 ; 
(1901)  2  Gh.  126),  and  he,  being  judge  of  fact  as 
well  as  of  law,  held  that  a  pair  of  semi-detached 
bouses  constituted  "  one  building  only  "  within 
the  meaning  of  sect.  4.  He  said:  "Apart  from 
anthori^,  I  shonld  have  thought  that^  as  regards 
the  drainase  of  one  building  only,  it  was  a  question 
of  foot  to  be  eonsiderej  in  each  case,  *  Aye  or  no, 
la  this  one  building  P  ' "  The  question  was  also 
considered  in  Vestry  of  8t.  Martin-in-the-Fieldt  v. 
Bird  (71  L.T.Bep.868;  (1895)  1  Q.  B.  428),  as 
to  the  Lowther  Arcade ;  in  Kershaw  v.  Taylor 
(73  L.  T.  Bep.  274;  (1895)  2  Q.  B.  471) ;  and  in 
PUbrow  V.  Vestry  of  St.  I^onard,  Shoreditek  (72 
L.  T.  Bep.  135;  (1895)  1  Q.  B.  433).  [Lord 
Altebstokb,  G.J.— In  the  last  case  referred  to, 
which  was  under  the  Metropolis  Management  Act, 
and  in  the  caae  of  HeM6y  v.  Webb  {ubi  sup.), 
before  Gozens-Hsrdy,  J.,  the  word  "  building  "  was 
the  word  to  be  considered,  not  the  word  "  house  " 
as  in  this  case  under  sect.  25].  There  is  no 
finding  here  that  these  two  bouses  were  more 
than  one  building.  The  josticea  were  entu:^ 
wnmg  on  the  constructicm  of  the  section.  If 
tiie  two  honses  were  one  biulding,  thm  a  oom- 
bined drain  wonld  have  ben  snimnentk  and  the 
justices  would  have  had  no  power  to  order  a 
separate  drain  for  each  boose ;  but  if  they  were 
two  buildings  then  the  statute  gives  them  no 
power,  either  in  sect.  23,  which  has  some  bearing 
on  the  matter,  or  in  sect.  25,  to  sanction  the 
drainage  <tf  two  Imtldinga  by  one  drain. 

Jlfaemonw^  E.G.  in  reply.— There  is  no  power 
in  the  matter  ezoept  under  sect.  25.  Sect.  23 
deals  with  existii^;  honses;  sect  25  with  new 
houses,  and  that  secticm  does  enable  the  load 
authority  to  say  that  there  must  be  a  separate  drain 
for  each  house,  and,  if  so,  what  it  shall  be.  In 
sect  25  "  house  "  does  not  include  or  contemplate 
flats.  These  are  two  houses,  and,  if  so,  it  is  a  case 
for  which  sect.  25  makes  pnmrion. 

Lord  AxTBBBTONE,  0. J. — This  is  a  case  stated 
in  reference  to  an  offeoce  allied  to  have  been 
committed  by  the  respondent  under  sect.  25  of  the 
Public  Health  Act  1875,  for  not  baring  complied 
with  an  order  made  under  that  section,  inasmuch 
as  he  had  constructed  a  house  without  effectual 
drainage.  He  had  deposited  a  plan  showing  one 
drain  which  took  away  the  drainage  from  the 
two  honsea  When  the  case  came  before  the  ' 
justices  it  was  argued  that  there  was  no  case 
against  the  respondent,  as  the  district  council  had 
no  power  under  the  section  to  require  a  separate 
drain  for  each  house.  Upon  that  the  justices 
took  the  view  that  the  jurisdiction  of  the  council 
under  sect.  25  was  limited  to  matters  relating  to 
the  size,  level,  materials,  and  fall  of  the  drain.  In 
BO  deoi^g,  it  seems  to  me  that  the  justices  over- 
looked the  point  which  tiiey  ought  to  have 
decided.  The  question  which  they  ought  to  have 
decided  was  whether  a  honse  had  been  built 
without  a  drain  constructed  aooor^ng  to  they 
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section  in  a  manner  approreu  hj  the  local 
authority.  They  conld  not  decline  to  entertain 
the  matter  beoauEe  the  local  authority  showed  that 
the  drain  drained  two  houses  connected  together. 
It  was  arftued  for  t^e  respondent  that  although 
this  combined  drain  drained  two  houses,  yet,  as 
the  two  honsea  formed  one  building  only,  the  one 
drain  was  sufficient,  and  that  consequently  there 
was  no  offence  under  the  eeotkm.  I  think  that  is 
a  wrong  constraotion  of  sect.  25,  and  a  wrong 
view  of  the  legal  obligation  under  Che  section. 
WhateTer  may  be  Hie  true  meaning  of  the  word 
"building,"  I  think  that  sect.  25  is  a  dutinot 
enactment  on  the  point  that  a  person  who 
rebuilds  a  bouse  whi^  has  been  palled  down,  or 
who  newly  erects  a  house,  must  provide  for  that 
bouse  a  drain  which  shall  empty  into  a  sewer.  I 
come  to  that  conclusion  chiefly  on  the  ground  that, 
if  that  were  not  the  true  view  of  i^e  section,-  a 
person  by  making  a  combined  drain  of  this  kind 
would  make  a  construction  which  might  become 
a  sewer,  and  which  would  then  impose  upon  the 
local  authority  the  obligation  and  cost  of  main- 
taining it,  although  it  had  been  thrust  upon  them 
without  their  consent  or  against  their  will.  In 
my  opinion,  therefore,  sect.  25  does  mean  that 
there  shall  be  for  each  house  newly  erected  a 
■epuate  drain,  and  the  case  mut  go  back  to  the 
nugutrates  with  the  intimatiuai  of  our  o^nion 
that  they  were  not  entitied  to  decline  to  entertain 
the  informations  on  the  ground  that  the  oom- 
plaint  of  the  local  aathority  was  in  respect  of 
the  fact  that  tiie  drun  was  for  more  ttum  one 
house. 

Dablzng,  JwI  am  of  the  same  opinion. 
Ghakitbll,  J.— I  agree.  I  think  that  sect.  25 
contemplates  a  separate  drain  for  the  **  house," 
and  that  that  dram  is  to  go  to  the  sewer. 

Appeal    allowed.     Case    remitted    to  the 
justieet. 

Solicitors  for  the  appellants,  Pettiver  and 
Pearkee. 

SoUcitors  for  the  rei^ondent,  Vineeni  and 
Vmemt. 


KING'S  BENCH  DIVISION,  IN  BANE. 
BUPTCY. 
Tueeday,  May  13. 
(Before  Wbioht  and  Fhillxhobb,  JJ.) 
Be  A  Dbbtob  (No.  3  of  1902) ;  Ex  parte  The 
Fetitioniho  Obbditobs  v.  The  Dbbtob.  (a) 

Bankruptcy  —  Petitioit^AtteBtationr— Amendment 

—Bankruptcy  rtUee  146,  350. 
A  bankruptcy  petition  not  properly  atteeted  under 
rule  146  oughi,     poeeiMe,  to  be  amended  at  the 

hearing. 

Appeal  from  a  decision  of  the  registrar  of  the 
County  Court  of  Maccl^field,  who  had  dtsmissed 
the  petition. 

The  petition  was  presented  jointiy  by  two 
creditors,  but  the  signature  of  oalj  one  creditor 
was  attested  by  a  solicitor. 

Rule  146  provides : 

Every  baukmptoy  petition  ghall  be  attested.  If  it  is 
attested  ia  Englsnd,  the  witneaB  nnst  be  a  solicitor  or 
jasbloe  of  the  peaoe  or  an  official  receiver  or  registrar  of 
the  ooort.   If  it  be  attested  oat  of  England,  the  witoass 
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natt  be  a  jodgflor  msgistrateov  aBtUtshooiiSBlarTios- 
oonBal  or  a  notary  peblio. 

Rule  350  provides  : 

Kon-oompliuioe  with  any  of  these  rules,  or  with  tsj 
role  of  praotioe  for  tbe  time  being  in  force,  khsU  not 
tender  any  proceeding  void,  nnless  the  ooort  ihnll  to 
direct,  but  such  pTOOCediog  may  be  set  aside,  eitlm 
wholly  or  in  part)  as  itregnlu,  or  smeDded  or  otlurwiM 
dealt  witih  in  enok  maimer  end  npon  saoh  tssma  ss  tts 
oonrt  may  think  fit. 

Muir  Maekmtie  in  support  of  tbe  appeal.— The 
registrar  should  have  ailoved  the  petition  to  be 
amended  and  the  attestation  made  by  a  sdidtor. 
He  referred  to 

Sect  143  of  tbe  Bsnkraptoy  Aot  1883. 
[He  was  stopped  by  the  Court.] 

HaneeUtoT  the  debtor. — Want  of  proper  attes- 
tation is  not  a  formal  defect,  and  is  not  capable 
of  amendment.   He  cited 

Paraont  r.  Brand,  62  L.  T.  Bep.  479;  25  Q.  E  Dir. 
110; 

ReMaundi  gt  parte  Maund,  72  L.  T.  EEep.  58t 

(1895)1  Q.  B.]94; 
Be  Maufhan  ;  t«  parte  Mdughauj  59  I>.  T. 

253  ;  21  Q.  B.Div.  21. 

The  act  of  bankruptcy  was  a  deed  of  assiipuaeat 
for  the  benefit  of  creditors  ezecnted  ao.  tiie 
16th  Dec.  1901.  The  petition  was  not  presented 
till  the  13th  ICareh  1902,  and  tbe  hearing  was  on 
the  25th  If  arch.  It  was  then  too  late  to  amend 
the  petition,  as  more  than  three  months  had 
elapsed. 

Muir  Mackenzie  in  reply. — Oases  under  the 
Bills  of  Sale  Acts  have  no  application,  as  under 
these  Acts  there  is  no  such  rule  as  rule  350.  Tbe 
courts  hare  constantly  amended  the  petition  st 
the  hearing,  even  where  the  petition  did  not 
state  an  act  of  bankruptcy.  He  referred  to 
Be  Fiddiant  66  L.  T.  Bep.  203  ; 
Re  Collier ;  M»  parte  Bylandt,  64  L.  T.  Bap.  Ui ; 
Be  Low;  Sx  parte  GibBon,  72  L.  T.  Bsp.  450; 

(1895)  1  Q.  B.  734 ; 
Be  Tomkint,  84  L.T.  Bep.  341 ;  (1901),  1  E.  B. 
478; 

Re  DunhiU ;  Mx  parte  Dunhill  (1894)  2  Q.  B.  2S4. 

Wkight,  J.— I  do  not  tlunk  there  ia  any 
onlty  in  this  case,  for  in  my  view  this  petition  was 
wrongly  diemissed  1^  tbe  registrar.  [His  Loti- 
ship  read  rules  146  and  350.]  This  was  not  like  the 
case  where  a  new  petitioning  creator  is  added, 
but  here  there  has  been  merely  an  omissitm  to 
follow  the  rule.  I  think  the  attestation  hj  a 
solicitor  ought  to  have  been  allowed  at  Ae 
hearing. 

Fhillihobe,  J.— I  afpee. 
Appeal  allowed.  Beeriving  order  rMiie  m 
petition  being  reeigned. 

SoUcitors :  Doyle  and  Co.  im  Bsnneff  vA 
Baddeley,  Hanley ;  Sharpe,  Parifes,  and  Co.,  for 
Sheldon,  Plant,  and  Barday,  Uaoolesfteld. 
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Monday,  May  12. 
(B^ora  Wbioht  and  Fhzllihosb,  JJ.) 
Ee  Billing  ;  Sx  porta  Tai  OrrxciAL  Becxitnb 

V.  Blakilt.  (a) 
Bankruptcy  —  Order  for  rummary  banJeruptey 
under  leet.  121  ^  ike  Bankrupiey  Act  1883— 
Claim  for  over  2001.  noi  arieing  out  of  the  bank' 
ruptey — Juriediciion  of  ike  Bankruptey  Court — 
Bankruptcy  Act  1883  (46  A  47  Viet.  e.  52), 
M.  102. 121— Banfcrvpfcy  rule  273. 
A*  order  for  tttinmary  admtnMrotum  kaviny  been 
made  t  nder  eecL  121  of  ike  Bankruptcy  Act 
1883,  the  o^eial  receiver  applied  to  the  County 
Court  judge  for  an  order  againet  a  third  party 
to  pay  him  3432. 14a.    Thie  elatnt  did  not  ante 
out  of  the  bankruptey. 
Held,  that  the  County  Court  had  no  jurisdiction. 
The  juriediction  it  the  same  tn  summary  as  in 
ordinary  bankruptcies.   Bute  273  does  not  affect 
the  right  of  third  parties  to  claim  the  protection 
given  by  sect,  1(^2  of  the  Bankruptcy  Act  1883. 
A.PP1AL  hj  the  official  receiver  from  a  deoiaiou  of 
His  Honour  judge  Harris  Lea,  given  on  the 
17th  March  1902,  in  the  Goanty  Court  ol 
Herefordshire  holden  at  LeoomiBtor. 

On  the  11th  Uaj  1901  a  receiving  order  was 
made  againat  the  debtor  on  hia  own  petition,  and 
on  the  same  daj  he  was  adjadicated  a  bankrnpt. 

On  tbe  24th  Maj  1901  an  order  for  Bummary 
admimrtratfam  was  made  under  »ect.  121  of  the 
Baiikroptoy  Act  1883,  and  the  official  leoeiTer 
beoame  tnutee. 

At  the  date  of  the  reoeiTing  order  the  bankrapt 
was  indebted  to  hia  bankers  to  tbe  amoont  of 
1015L  8s..  who  had  a  depoait  of  shares  to  secore 
the  overdraft. 

In  April  1901  the  banknipt  instrooted  an  ano* 
tioueer  named  Blakdy  to  sell  the  afleots  on  his 
farm,  and  arranged  that  the  proceeds  should  be 
paid  into  his  baling  account,  to  eflSeet  iriiidh  be 
signed  the  following  anthtmty : 

To  Kr.  0.  F.  BUkdy.— I  bsreby  anttiotiM  joa  to  pay 
tiie  smonot  rssUssd  by  my  lala  to  the  ondlt  of  my 
woomt  with  Husn.  DaTies,  Buiki,  and  Co.,  Kioffton, 
ftnd  tbdi  TMeipt  Bbsll  be  yonr  dUdur^e.— Dated  tbis 
16t:h  day  of  April  1901.— SIffned.  Chablis  Billino. 
W;tiwa^  T.  O.  Spbaodb. 

After  the  sale,  on  the  26th  April,  the  bankrupt's 
soUdtor  wrote  to  Blakely  reToking  the  authority 
to  pay  the  money  into  the  bank. 

On  the  2nd  May  Blakely  paid  3i3l.  14b..  the 
proceeds  of  the  sale,  into  the  bank. 

On  the  17th  Harch  tlie  official  receiver,  as 
tmatee  in  the  bankruptcy,  applied  to  the  judge  of 
the  County  Court  at  Leominster  for  an  ordM-  on 
Blakely  to  repay  the  3431. 14>. 

The  motion  was  diamissed,  on  the  ground  of 
want  of  jurisdiction. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  62) 
«)acts: 

8eoL  103  (1).  Sobjeot  to  the  proTisions  of  this  Aot. 
*nry  eent  hating  jmlsdifltlon  in  baakmptoy  nadsr  tiiit 
Aot  dull  haTS  fidl  power  to  dooide  all  qnestiou  of 
prioritisa,  and  all  other  qneaticnu  whatsoever,  whether 
ol  law  or  fact,  whioh  may  arise  in  any  oaae  of  bank- 
raptoy  ooming  within  the  oogniunoe  of  the  oonrt,  or 
whioh  the  ooart  may  deem  it  expedient  or  neoeastry  to 
decide  for  the  purpose  of  doing  oomplete  jnatloe  or 
makbg  a  oomplsfee  didzibntioa  of  tbe  property  in  any 
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naoh  case.  Provided  that  the  jariediotian  hereby  given 
shall  not  be  exeroiaed  by  the  Connty  Court  for  tha 
pnrpoee  of  adjndioating  upon  any  ola4m,  aot  ariaiag  oat 
of  tbe  baakinptoy,  wtaiob  might  heieii^Dte  have  been 
enforced  by  action  in  the  High  Conrt,  onleee  all  parti  ee 
to  tbe  prooeeding  oonsent  thereto,  or  the  money,  money's 
worth,  or  right  in  dispute,  doee  not,  in  the  opinion  of 
tbe  judge,  exoeed  in  valoe  two  bnndxed  poanda.  (2)  A 
oonrt  having  jnriadiation  in  bankniptoy  nnder  thia  Aot 
aball  not  be  aabjeot  to  be  reitrained  in  the  exeontiMi  of 
ita  powera  nnder  thia  Aot  by  tbe  order  <tf  any  other 
ooort,  nor  shell  any  a^Mal  Ue  from  its  deoliiona,  ozeept 
in  manner  diieoted  by  tUs  Aot  (3)  If  in  aay  proceed- 
ing In  bankmptoy  ^eie  srieea  any  queition  of  faot 
wbiob  either  of  the  iMrtiea  desire  to  be  tried  before  a 
jury  inBtead  of  by  the  court  itself,  or  which  the  ooart 
thinks  onght  to  be  tried  by  a  jury,  the  ooart  may,  if  it 
thinka  fit,  direot  tbe  trial  to  be  had,  with  a  jury,  and 
tbe  trial  may  be  had  aoeordingly,  in  the  High  Conri  in 
tbe  same  mannar  aa  if  it  ware  tlw  trial  of  aa  iasas  of 
fact  in  an  aotion,  and  in  the  Cooaty  Ooart  in  the  nsansr 
in  which  jory  trials  la  ordinary  esses  are  hy  law  held  in 
that  ooart. 

Seot.  121.  When  a  petition  is  preaented  by  or  agsiaat 
a  debtor,  if  the  court  is  aatiafied  by  affidavit  me  other* 
wise,  or  the  official  receiver  reporte  to  tbe  oonrt  that  the 
prt^rty  of  the  debtor  ie  not  likely  to  exoeed  in 
value  three  hondred  poands,  the  oourt  may  make  an 
order  that  the  debtor'a  eatate  be  administered  in  a  sum- 
mary manser. 

Rule  273  of  the  Bankruptcy  Rules  1886  pro- 
vides aa  follows : 

Where  an  estate  Is  ordered  to  be  administered  in  a 
summary  manner,  under  aeot.  121  of  tbe  Aot  of  1883,  the 
provisions  of  tbe  Act  sad  rules  sliall,  aabjaot  to  any 
special  direotion  <^  the  ooart,  be  modified  aa  follows, 
namely  :  (S)  All  questions  of  law  and  faot  ahaU  be  dstw- 
mined  by  the  oonrt  having  jurisdiothm  ia  Hia  nattor, 
and  BO  applioatlon  for  a  jury  shaU  be  ODtertained. 

Muir  Maekentie  and  H.  Lewis  in  support  of  the 
appeal— The  Court  in  Bankruptcy  has  power  to 
decide  this  question  under  seot.  102  of  the  Bank* 
rupt^  Act  1^3,  although  it  is  a  olaim  which 
doee  not  arise  out  of  uie  bankmptoy.  They 
referred  to 

Re  Homiblow,  53  L.  T.Bap.  155 ; 
Be  Hau-kei  Sx  parte  Bcoti,  54  L.T.B«.54;  18 
Q.  B.  Div.  503. 

J.  D.  Crawford  for  the  respondent. 

Wbioht,  J. — It  eeems  to  me  that  it  would  be 
difficult  to  hold  that  under  the  bankruptcy  rules 
made  under  the  Bankruptcy  Acts  the  jurisdic- 
tion' in  small  bankmptoiee  is  different  to  that  in 
large  bankruptcies.  Sect.  102  of  the  Bankruptcy 
Act  1883  was  intended  to  ^ve  to  third  parties  a 
right  to  claim  to  come  into  the  jnrisdlotion  of  the 
ordinary  instead  of  the  bankniptoy  courts,  where 
tlie  claim  does  not  arise  out  of  the  bankruptcy 
and  where  the  matter  in  dispute  exceeds  in 
value  200Z.,  while  authorising  the  Court  of 
Bankraptoy  to  exercise  its  jurisdiction  within 
those  limitations  so  far  as  la  neceaaaiT  to  detu>- 
mine  every  eortof  question.  [Hia  Lordship  read 
sect.  121  of  the  Bankruptcy  Aot  1883^  v.  273  (3). 
and  oontinned.]  Now,  I  do  not  think  that  we 
could  hold  that  a  rule  meant  to  save  expense  in 
the  administration  of  small  bankmptoiee  was 
intended  to  ont  down  the  protection  given  to 
third  parties  by  sect.  102  in  large  banluuptoies 
and  A  fortiori  in  the  case  ai  amall  bankmptoiee. 
Sub.  sect.  3  of  seot  102  really  means  that  no  issue 
ahall  be  sent  elsewhere,  and  that  all  matters  oi-di- 
narily  in  the  jurisdiction  of  the  County  Court 
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Bfaonld  be  kept  in  its  bands.  This  claim  ia  clearly 
one  whioh  does  not  arise  ont  of  tbe  bankraptcj, 
and  the  Ooantj  Conrt  jadge  was  right  in  holding 
that  he  had  no  jurisdiction  to  make  the  order 
asked  for. 

PHILLIMOBB.J.-I  agree.  ^^^^  j£,„i„ed. 

Solicitors:  MarthaU  and  Pnd/uim,  for  W.  M. 
Akerman,  Her^ord  ;  Harold  JEoMton,  Leo- 
minster. 


Monday,  May  12. 
(Before  Wbioht  and  Fhillihobs,  JJ.) 
B6  RiCHABDSON  AND  GooK ;  B»  parte  Thb 

EXXCUTOBS  OF  J.  GbIME.  (a) 

Bankruptcy — Power  of  County  Court  to  stay  pro- 
eeedingt  in  High  Court— Bankrwatey  Act  1883 
(46  Jt  47  Viet,  e.  52),  m.  9,  ntb-a.  I,  10,  ««&.«.  2. 
168,  eub-t.  1. 

The  power  given  to  th«  Baiikrtmtcy  Court  under 
sect.  10,  sub-sect.  2.  of  the  BairUeruptey  Act  1883. 
to  stay  proceedings  against  a  debtor,  ought  not 
to  be  exercised  by  the  County  Court  lOMre  the 
High  Court  has  with  knowledge  of  bankruptcy 

•  proceedings  aUowed  the  mailer  to  proceed. 

Qasere,  whether  the  power  of  the  County  Court, 
•  under  sect.  10.  suh'Sect.  (2).  of  the  Bankrupt^ 
Ad  1883  M  not  limited  to  proMtdingt  panding 
in  it. 

Appeal  from  an  order  made  His  Honour 
Judge  PaTi7,  at  the  Manchester  Gounty  Court, 
ati^sff  an  acftion  in  the  Chanoery  DItIuou  of  the 
Huh  Oonrt  of  Justice. 

The  i^pellants  were  the  exeontots  of  Junes 
Grime,  and  they  had,  on  the  2nd  Aog.  1901  com- 
menced  an  action  in  the  Gfaancerj  DlTisitm  agunsb 
a  firm  of  soUoitors  named  George  Richardson, 
Son.  and  Cook,  who  had  acted  as  solicitors  to 
their  testator,  claiming  (1)  an  account  of  all 
moneys  of  James  Grime,  deoeaaed.  oome  to  the 
hands  of  the  defendants  or  reoMved  by  them  on 
his  acconnt  or  forming  part  of  bis  estate ;  (2)  an 
inquiry  aa  to  the  deahngs  of  the  defendants  -mth 
BDch  moneys,  and  as  to  all  transactions  between 
the  said  James  Grime  and  the  defendants  as  his 
solicitors ;  (3)  i>ayment  to  the  plaintiffs  of  all  snch 
moneys  as  might  be  found  due  to  them  and 
delivery  of  all  aeoarities  and  documents  belonging 
to  tbe  said  James  Grims,  or  his  estate  or  to  the 
iJaintiffe  as  his  executors. 

The  defendants  d^vered  no  defence,  and  on 
Uie  14th  Dec.  1901  a  moticm  for  judgment  was 
made  on  the  hearing,  of  whvdi  aooonnts  vere 
ordered  to  be  filed. 

Richardson  and  Gook  were  adjndioated  bank- 
rupt <«  tbe  11th  Jan.  1902,  and  0.  W.  Nasmith 
-was  appointed  trustee. 

On  tbe  2Ist  Feb.  the  appellants  applied  to  the 
district  registrar  at  Manchester  to  have  tbe 
trustee  joined  as  a  defendant  to  the  action,  when 
tb)  summons  was  adjourned. 

On  the  17th  March  a  motion  was  made  to  tbe 
County  Court  judge  at  Manchester  by  tbe  trustee 
to  stay  the  action,  when  an  order  was  made  stay- 
ing the  action  in  the  Ghanoery  Division  of  tbe 
High  Court  of  Justice  on  the  trustee  undertaking 
to  gire  tbe  appellants  (the  plaintiffs  in  the  action) 
reasonable  access  to  tbe  buikrupt's  books. 

(«  B«p«twl  by  J.  AnwTL  TaiOBALD,  Siq.,  BarriM«Mi-Lft«. 


The  Bankruptcy  Act  1S83  (46  &  47  Tint  &  52) 
enacts  as  follows : 

Seot.  9  (1).  Oa  the  nwkbiff  of  a  receinog  order  u 
offioial  reoetTer  sball  be  tbmebr  oonstitatad  r«oeir<Tc( 
ths  proper^  of  ths  dabtor,  and  thereafter,  eioept  m 
diisoted  by  this  J^tt,  no  oceditor  to  vbon  tiu  dibbs  ii 
indsbtsd  in  nq>sotof  any  debt  prarabls  in  ttwbtak 
rapUfj  shall  have  any  rems^  a^inst  the  pnptrtr  cr 
psrun  of  tha  debtor  in  reipeot  of  the  debt,  or  ahill 
oommeiLae  anr  aotion  or  other  legal  prooeedingi  ioIni 
with  the  leave  of  ihe  ooort  and  on  tnoh  tanu  u  th* 
oonrt  may  impose. 

Seat.  10  (2).  The  oonrt  may  at  any  time  aft«r  tbe 
pr  Mentation  <A  k  baakmptoy  petition  atar  eaj  K&m, 
ezeoatioB,  or  other  legal  prooess  agaiaat  tha  poper^or 
psfson  of  the  debtor,  and  a^y  ootm  in  whioh  pmoMdiafi 
are  pendiag  against  a  debtor  may,  onptooCthatabnk* 
mptoy  petition  has  bsaa  prsssntsd  by  or  agioait  tts 
debtor,  either  stay  the  pcoossdings  or  allow  thn  t» 
oontinne  on  anoh  terma  aa  it  may  think  jnst. 

Seot.  168(1).  Inth)aAat,Bnleaatheoanteztoth«nria» 
requirea,  **the  oonrt "  meaoa  the  oontt  faaring  ioriidic- 
tion  in  baakmptoy  tmder  this  Aot. 

Muir  Mackenzie  in  snpport  of  the  appeal.— The 
County  Court  judge  had  no  jurisdiction  to  nuke 
this  order;  sect.  10,  sub-s.  2  of  the  Bankrupb^ 
Act  1883  only  applies  to  the  court  in  which  tM 
proceedings  are  pending.   He  referred  to 

Be  Hattingi  I  Em  parte  Bammond-Bnw»,VlL.T. 
Bep.  234; 

Bx  parte  Ceiker  ;  Be  Blake,  L.  Bcp.  10  CLAp^ 
8fi2; 

Me  Smith  j  flamif  r.  .Andrews,  68  L.  T.  Bep.  837; 
(1893)  3  Oh.  1. 
[Fhiluhobb,  J.  referred  to  Ez  parU  BeynaUt'; 
Be  Bamett  (53  L.  T.  Rep.  448 ;  15  Q.  B.  Dir.  169  ] 
The  bankrupts  have  received  mone^  as  officers  dl 
tbe  court,  and  the  Chancery  Divisum  haa  power 
to  commit  them  in  de&ult  of  repayment  under 
the  Debtors  Act  1889,  s.  4.  One  division  ot:ti» 
Hi^h  Court  cannot  stay  proceedings  in  another 
division,  and  in  the  exercise  of  its  bankntpUj 
jnrisdiction  the  County  Court  is  in  the  samepoB- 
tion  as  tbe  High  Court. 

J.  D.  Craioford  for  tbe  troatee.— The  case  of 
Ex  parte  Reynolds  (ubi  sup.)  cannot  oTerride  the 
plam  words  of  sect.  10,  sub-sect  2,  of  the  Bank- 
ruptcy Act  1883.  In  deciding  that  case  tbe  Gooit 
of  Appeal  was  dealing  only  with  its  special  facts, 
and  this  section  was  not  dealt  with.  Hen  tbe 
Chancery  Division  of  the  High  Oourb  wasacooit 
in  which  proceedings  were  pending  againat  tlie 
debtor,  and  under  that  section  tbe  Court  of 
Bankruptcy  has  power  to  stay  these  prooeedisg^. 
Tbe  question  of  expediency  was  not  argued  before 
tbe  County  Court  judge. 

Wbioht,  J. — This  case  involres  a  somewli»t 
serious  question  as  to  the  power  of  a  Comi^ 
Court  to  stay  an  aotion  in  the  High  Court,  and  I 
do  not  myself  propose  to  decicra  that  ^nestioB 
generally  to.day.  Imt  I  do  say  that  it  is  dear 
that  sect.  9  of  the  Bankruptcy  Aot  gives  no  neb 
power.  It  may  b^  however,  €ktX  under  sect  Vf 
a  Connty  Court  has  jurisdiction  in  certain  cases 
to  stay  an  action  in  the  High  Conrt,  but  I  qa«*- 
tion  very  much  whether  the  power  of  the  Coaaty 
Court  under  sect.  10  is  not  limited  to  proceed- 
ings pending  in  it.  I  do  not,  however,  detnde 
that  to-day.  I  am,  however,  quite  clear  that  aftsr 
the  Chancery  Division  bad  allowed  the  matter  to 
go  on  with  a  knowledge  of  the  bankruptcy  pro- 
ceedings, it  is  out  of  the  question  that  those  pro- 
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ceedingB  can  be  atayad  by  the  Gonnty  Court. 
Tlie  CSftiioeiT  Diviaum  may  order  tfaeae  solicitora 
AB  officm  of  the  ooQft  tu  pay  a  nnm  of  mone^, 
aad  in  case  of  their  default  may  oommtt 
them.  Apart,  however,  from  that,  this  is  a  case 
in  which  the  power  if  it  exists  onght  not  to  be 
exercised — the  Oonrt  of  Ghanoeiy  has  all  the 
mschinenr  for  taking  the  aooount,  and  it  ia  not  a 
cue  in  which  the  Coort  of  Bankraptoy  haa  any 
«pecial  jarisdiction. 

Pbillihobe,  J. — I  agree.  I  only  wish  to  add 
that "  stay  "  (and  the  matter  whs  much  disonsaed 
after  the  paasii^  of  the  Jndicatnre  Act)  is  what 
is  done  by  the  ooart  before  which  the  action  is 
pndin;.  An  injancti<m"  la  the  sot  ot  a  oourt 
nstnining  a  person  entne  in  another  sonri.  The 
word  in  aect.  10  <^  the  Bankraptoy  Act  1883  ia 
"sbiy,"  and  probably  meana  an  action  pending 
before  the  oonrt  itself.  Apart,  however,  from  the 
meaning  to  be  placed  on  "  stay  "  in  that  section, 
I  agree  that  in  tlia  partidLUir  case  this  appeal 
csglit  to  be  allowed.  Appeal  aUawed. 

Solidtora:  Priiehard,  En^leiield,  and  Co.,  for 
BeoU,  Edgart  and  Co.,  Manobeater;  Booke  and 
iSmsi  for  Mroum,  Son,  and  Co.,  Uanoheater. 


May  12  and  13. 
(Before  WsiaBT  and  Philuxosi.  JJ.) 
Be  B&iins ;     parte  Ths  Boabd  or  Tbass.  (a) 
SeKkngriey — Seftame  <^  ammgemeiU^DebU  re- 
Uaettl  M  deede  dehvered  at  eeertnoe  pending 
epprooafo/  seheme  hv  etnurt—IMtte  provahle-~ 
IttgU  of  releaeing  enAitore  to  vote  on  Beheme — 
Biuihnmtcv  Act  1880  (53  A  54  Viet.  e.  71), «.  3, 

In  (he  tAeenee  of  fraud  ike  eeeurity  rtquired  by 
the  Batdtruptcy  Act  1890,  s.  3,  tub-e.  9,  need  not 
txtend-to  debtB,  relea»e»  for  which  have  been 
txtented  and  delivered  a$  eaerotot,  to  take  effect 
on  ihe  approval  of  the  $eheme  by  the  court; 
but  the  ereditora  who  have  executed  eueh  releatea 
have  no  interest  entitling  them  to  vote  upon  the 
leheme. 

fie  B.  A.  B.  (85  L.  T.  Rep.  772 ;  (1902)  1 K.  B.  773) 
eontidered  and  applied. 

AppBAL  by  the  Board  of  Trade  and  the  offidal 
reoeirer.  from  an  order,  dated  the  16th  Jan.  1902, 
of  His  Honoor  the  Hon.  Arthur  Rassell,  judge 
of  the  County  Coort  of  Berkshire  holden  at 
Beacting,  approTing  a  scheme  under  sect  3,  snb- 
•ect.  9,  of  the  Bankruptcy  Act  1900. 

The  receiving  order  was  made  on  the  7th  Iklarch 
1901. 

The  statement  of  affurs  dtaclosed  liabilities  to 
the  amoont  of  about  75002.,  irith  aaaeta  worth 
about  27001. 

On  the  17th  June  1901  the  debtor  filed  a  scheme 
-of  arrangement  under  which  oreditors  for  about 
^261.  were  to  release  their  debts,  and  the 
mnainder  were  to  be  pud  7a.  6d.  in  the  pound. 

The  creditors  who  lud  agreed  to  release  their 
debts  had  executed  deeds  release  delivered  as 
ewrowB,  to  take  effect  <m  the  approTsl  of  the 
Bcheme  by  the  court,  under  whion  th^  were  to 
Kc«Te  5s.  in  the  pound. 

The  meeting  of  creditors  to  cmksidertiie  aoheme 

V)  Bq^oiMl     J.  AawTb  Thboiaia,  Eaq.,  Bknluer-MJAw. 


waa  held  on  the  24th  June,  and  the  achekne  was 
carried  by  the  Totea  of  the  creditors  who  bad 
delireied  releases  of  thwr  debta  as  escrows. 

The  Bankruptoy  Act  1890  (53  &  54  Vict  o.  71), 
s.  3,  enacts : 

(2)  In  nob  oms  the  oOolal  reoalTer  shall  hold  a 
meeting  of  oteditws  before  the  poblio  examinatioB  of  the 
debtor  U  oonolnded,  and  sand  to  aaoh  creditor  before 
the  meetinf  a  oopy  of  the  debtor's  proposal  with  a 
report  thersoD ;  aad  if  at  that  meeting  a  majrai^  in 
Bombsr  and  tbae-footUw  in  valas  of  all  the  oradttora 
who  have  proved  laablvs  to  aooapt  Ihe  piopoaal,  the 
same  shall  be  deemed  to  be  doly  aooeptad  bjr  the 
oreditors,  and  when  ^>proTsd  by  the  eoort  shall  be 
binding  (Ml  all  tbe  oreditois.  (9)  If  aa7  facts  an  proved 
on  wliiioh'  the  oonrt  would  be  required  either  to  refose, 
sospMid,  tnr  attaoh  oonditions  to  the  debtor's  disobaige, 
were  he  adjodged  bankmvt,  the  oonrt  shall  zoCase  to 
^prore  tbe  proposal,  nnlsss  it  provides  xaaaonabla 
aeoBtity  for  payment  of  not  less  than  seven  sUUlagsand 
sixpsaoe  in  ths  ponnd  on  all  tiM  nnswored  debts  prOv- 
aUe  agafamt  the  debtor's  satats. 

Muir  Maeke»»i»  for  the  irfKraal  reorivw  and  the 
Board  at  Trade.--The  eeourity  must  extend  to 
the  debta  leleaaed  by  the  deeds  delivered  as 
eecrowa,  and  the  oourt  ought  not  to  give  ita  aano> 
tion  to  a  scheme  of  arrangement  tne  wlude  ot 
which  is  not  before  the  oourt.  The  creditors  who 
d^vered  the  r^eaaes  aa  eaorowa  voted  on  the 
BotMme,  and  without  their  votes  it  would  not  have 
been  carried.  In  Be  E.  A.  B.  (85  L.  T.  Bep.  772 ; 
(1902)  1  K.  B.  773)  these  oreditora  who  had  given 
releases  did  not  vote,  and  the  moBBj  waa  not 
provided  by  the  debtor. 

E.  Beed,  K.C.  andf".  C.  WiUit  for  the  debtor.— 
Tboe  ia  no  reason  why  an  arrangement  of  this 
kind  should  not  be  made  opemy  outside  the 
scheme.  Those  who  released  thmr  debta  for  5s. 
in  the  pound  knew  that  the  rest  of  the  creditors 
would  get  7s.  6d.  in  the  pound,  but  they  pr^erred 
5s.  paid  immediately  to  the  ohauoe  of  7s.  6cl.  at 
aome  future  time. 

Wbioht,  J.i— I  oonfeaa  that  but^or  the  paaaage 
cited  to  us  from  the  case  otBeE.A.  B.  {ubi  $up.) 
I  should  have  thon^t  that  the  requirement  ae  to 
eecurity  beii^f  fou^  foor  7s.  id.  in  the  pound  waa 
inserted  in  the  Bankmptoy  Act  d  1890  on  the 
ground  of  public  policy,  for  the  Tei7  puxpoae  oi 
msuring  tlukt  the  debtor  should  not  b^  means  ot 
private  and  piecemeal  arran^ementa  with  frienda 
escape  the  stigma  and  possible  oraiaequences  of 
bankraptoy  in  a  case  where  an^  misconduct  waa 
imputed  to  him,  without  securing  7a.  6c(.  in  the 
pound  on  all  the  unaecured  debts  for  which  he  was 
liable  at  the  date  of  the  receiving  order.  That 
point  waa  left  open  by  the  Court  of  Appeal  in  Be 
Burr  (66  L.  T.  Rep.  553;  (1895)  1  (J.  B.  724) ;  but 
it  has  now  been  ^ided,  as  I  read  Be  E.  A.  B.,  in 
a  sense  contrary  to  Mr.  Hair  Uackenxie's  ail- 
ment In  view  of  that  expression,  we  are  obliged 
to  hold,  first  of  all,  that  the  Beooritv  itself— that 
is  all  the  decision  there  went  to— oould  not  extend 
to  debte  which  had  been  releaaed  befdre  the 
approval  of  the  scheme  by  the  oonrt  where  no 
tuMue  advantage  has  been  ^ven  indrderto  obtain 
releaaes.  Farther,  the  eame  case  showa  conclu- 
sively, BO  tar  aa  m»  toe  ooncemed,  that  the  security 
need  not  cover  tbe  claims  of  those  who  have  re- 
leased their  debts  beforo  tine  spproval  of  the 
scheme  by  the  court ;  and  I  think,  if  that  is  so, 
it  would  be  pedantic  to  hold  that  the  security 
must  extend  to  those  who  have  delivered  releases 
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as  escrows,  becaaee  practically  it  is  the  same  thing, 
if  the  ocnrt  is  going  to  approve,  whether  the 
release  was  deliTered  before  the  approval  or  is 
ready  to  be  delivered  after.  Then,hanitg  that 
antmnity,  the  question  arises  whether  there  was 
an^  fraud  on  the  creditors  in  this  ease.  I  do  not 
thinlc  there  was.  There  is  no  reason  to  think 
that  these  releasee  were  intended  to  deceive  them, 
or  that  any  of  the  creditors  would  have  been 
better  off  if  they  had  known  of  the  terms  of  each 
release,  except  that  they  might  not  have  suppoi*ted 
the  scheme.  But  there  is  a  ground  which  is  not 
touched  by  the  case  of  Be  E.  A..  J3.  (ubi  tup.),  and 
which  I  am  not  able  to  get  over.  Certainly  7551. 
worth  of  oreditors  voted  after  thev  had  executed 
the  releases  as  escrows ;  and  someuiing  like  29001. 
of  creditors  voted  after  agreeing  to  the  settle- 
ment in  the  scheme,  bv  agreeing  to  release  their 
debts  upon  the  approval  of  the  scheme  by  the  court. 
Now,  it  seems  to  me  that  these  creditora  voted 
without  any  real  interest  in  the  matter.  If  the  first 
set  of  thetn — that  is,  those  amoonting  to  7551. — 
were  strook  off,  that  vronld  involve  tne  rejection 
of  the  scheme  Iry  the  oreditora.  I  think  bou  these 
seta  of  creditota  voted  not  really  as  creators  for 
a  scheme  under  the  Act,  but  as  part  of  a  bargain 
by  the  debtor,  by  which  not  one  scheme  within 
the  meaning  of  the  Act  was  carried  under  the 
Act,  bnt  two  schemes  were  to  be  carried  out,  and 
the  part  in  which  the  creditors  who  were  no 
parties  to  the  release  were  concerned,  was  carried 
out  at  the  meeting,  not  on  its  merits,  but  by 
these  creditors  voting  as  part  of  their  arrange- 
ment with  the  debtor.  In  effect  they  forced  tiie 
acceptance  of  78.  6d.  in  the  pound  on  the  other 
creditors  who  had  not  agreedto  execute  releases. 
It  seems  to  me  that  before  anything  can  be  done 
to  make  tbta  scheme  valid,  the  escrows  mast  be 
delivered,  and  thai,  when  the  eeorowa  are  de- 
livered, the  remaining  creditors  may,if  they  think 
fit,  poaa  the  scheme,  and  then  Uie  cotirt  can 
approve  it. 

Phillihobb;J.— I  amof  the  same  ovinlon,  and 
precisely  for  the  same  reasons.  I  will  only  add 
three  or  tame  words  of  my  own  to  show  wat  I 
have  travelled  through  we  suoiie  process  of 
reasoning  as  my  learned  brother.  We  are,  I 
think,  bound  by  the  authority  of  Be.  E.  A.  B.  (ubi 
sup.)  in  the  Court  of  Appeal  to  hold  that  any 
creditor  may,  for  the  purpose  of  assisting  the  bank- 
rupt to  make  his  scheme  of  arrangement,  release 
his  debt  wholly  or  for  some  considwation  which  is 
notillegal  and  not  injurious  to  the  other  creditors, 
and  when  his  debt  has  been  released,  if  the 
scheme '  provides  for  7«.  6(2.  in  the  pound  for  the 
remaining  creditors,  and  has  been  properly  voted 
upon  by  the  remaining  creditors  in  snfficient 
value,  the  scheme  may  be  approved  by  the  court. 
But  it  would  be  going  a  long  step  beyond  Re 
E.  A.  B.  (ubi  tup.),  and  it  would  be  leading  the 
way  to  a  large  amount  of  mischief,  if  we  were  to 
hold  that  dnditors  oonld  at  the  same  moment 
release  th^  debts  and  vote  npon  a  scheme  which 
would  compel  the  other  cremtors  to  take  7s.  Sd. 
in  the  pound  and  no  more.  Therefore,  upon  those 
siunt  sronnds,  I  agree  with  the  judgment  of  my 
leanuid  brother. 

Ampeid  allowed.    Order  aj^troving  eeheme 
diteharged.  New  meeHjtg  of  eAdUore  direeied. 

Solicitors :  The  Solieiior  io  the  Board  of  Trade ; 
J.  T,  ChampioTL 


[Iv  Bask. 

Thursday,  May  29. 
(Before  Wrioht,  J.). 
Be  Druckkb  ;  Ex  parte  Basdbh.  (a) 
BanJeruptey — Private  examination  of  mttu$»— 
Poioer  of  court  to  order  in  foreign  country— 
Bankruptcy  Act  1883  (46  &  47  Viet.  e.  52), 
M.  27,  105,  118. 
^he  potoer  of  the  court  under  teet.  27  of  the  Bani- 
rvptcy  Act  1883  to  make  an  order  for  the  private 
examination  of  witnetaea  ie  limited  to  the  Britith 
dominione. 

This  was  an  eat  parte  application  by  the  tnutee 
in  bankruptcy  for  an  order  for  the  examination  of 
witnesses  in  BwitEerland. 

The  bankrupt  had  failed  to  surrender  for  pablio 
examination,  and  had  gone  abroad  without  giving 
any  information  to  his  trastee. 

His  mother  had  put  in  a  proof  for  10,0001. 
which  the  trustee  had  rejeeteo,  and  ^;;ainst  tiiis 
detnsion  she  had  lodged  an  appeal  supported  fa; 
an  affidavit.  She  was  a  forngn  snlgeot  reddn^ 
oat  of  England,  and  had  refowd  to  oome  to  this 
country  for  orosa-examination. 

On  the  16th  Hay  a  special  examiner  was  ap- 
pointed to  take  her  evidence  at  Zurich,  and  oj 
this  application  the  trastee  sought  for  an  order 
under  sect.  27  of  the  Bankruptcy  Act  1883  for  tlie 
examination  of  the  bankrupt  and  his  brotiier 
before  the  same  examiner,  aa  it  appeared  likefy 
that  they  would  be  with  their  mother  on  the  dtte 
fixed  for  her  examination. 

The  Bankruptcy  Act  1883  (46  &  47  Yiot  o.&2\ 
s.  27,  sub-B.  6,  enacts  as  follows : 

The  oonrt  msy,  if  it  think  fit,  oeAtr  that  aaj  p«noai 
who  if  in  England  wonld  b«  liabls  to  be  broogbt  btfon 
it  under  this  sMtttm,  shsll  ba  sxatninsd  in  Boothii  « 
Ireland,  or  in  any  othitr  plaoe  oat  of  Engl&nd. 

Carrington  for  the  trustee. — The  words  of  sab- 
sect.  6  of  sect  27  of  the  Bankruptcy  Act  1^ 
are  wide  enough  to  enable  the  court  to  make  the 
order  asked  for  by  the  trustee.  If,  however,  the 
oonrt  entertains  any  donbt  as  to  its  jurisdictiini, 
I  ask  for  an  order  ior  the  examination  of  sooh 
persons  as  ma^  be  willing  to  rabmit  themselns 
for  examhiation. 

Wbioht,  J.— Aa  at  present  advised,  I  am  ot 
the  that  under  sect.  27  of  the  Bankmptcj 

A9t  ^83 1  have  no  power  to  main  the  order  asked 
for.  Although  the  words  of  sub*aect  6  are 
primd  facie  wide  enough  to  include  a  place  not 
within  the  British  dominions,  vet  they  most  be 
construed  as  limited  to  tlie  British  domioioiu. 
It  seems  to  me,  although  I  have  not  had  aa 
opportunity  of  fully  oonudering  it,  that  that 
restriction  is  prima  facie  necessary.  It  is  im- 
possible to  suppose  that  that  section  means  that 
the  court  is  to  have  compulsory  power  in  Fraaoa  or 
Qermany.  I  cannot  compel  these  jpersons  to  come 
up  for  examination,  nor  oould  I  punish  them  if  tiiej 
refused  to  come,  or  came  and  refused  to  answer. 
Moreover,  it  has  not  even  been  shown  that  ihef 
are  in  Switzerland,  where  it  ia  desired  to  examine 
them.  I  regret  I  cannot  make  the  order.  Noroaal 
mi^e  it  in  the  optional  form  that  they  should  he 
examined  if  th^  think  fit  to  submit*  I  do  not 
tJunk  that  is  within  the  function  of  the  court  or 
the  kind  of  thing  the  section  intended  at  all. 

Application  rtfueed. 

Solicitors :  King,  Wigg,  and  Co. 

l«)  Beportod  toy  J.  Ahwil  Tbsobalu,  Bwraiar-a»-Uv. 
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(Before  "Wright,  J.) 

JBeLAwroKD  a.kd  Lawbxhcb;  p'^'''^ 
TscsTBB  P.  Ward,  (a) 

Banitntptey — Pledge  —  Redemption  after  knout- 
ledge  by  pledgee  of  aet  of  bankruptcy  and  of 
receiving  order — Property  of  bankrupt — Rela- 
tion bade  of  inuUvt  nUe — Bankrupted  Aet 
1883  (46  «  47  7iet.  e.  52),  ««.  43,  44. 

A  pledgee  of  goode  on  the  receipt  of  the  amount 
advanced  u  bound  to  return  them  to  the  pledgor, 
noltoiihatanding  notice  of  the  eaietence  of  an  act 
of  bankrupicp  avaiiable  againet  the  pledgor  or 
of  the  making  of  a  reeevring  oraar  agaxnei 
Kim. 

This  was  a  motion  bj  the  trnatee  in  the  bank- 
ruptcy of  Lawford  and  Lawrence  askinfi  for  a 
declaration  that  certain  cabs  delirered  by  the 
respondent  Ward  to  the  bankmpta  on  the 
26th  Oct.  1900  formed  part  of  the  property  of  the 
bankrapte  paasing  to  the  tniitae  in  their  bauk- 
mptcy,  DaTing  been  deHrered  by  the  renxmdeiit 
to  the  bankrnptiB  with  notice  of  an  aT^lable  aofcof 
bankrapte^. 

The  notice  of  motion  also  asked  for  a  similar 
declaration  in  respect  to  other  cabs  delivpred 
hjr  the  respondent  to  the  bankmpts  on  the  11th 
Jan.  1901,  two  days  after  the  making  of  the 
receiving  order  of  which  the  reapondent  had  had 
notice. 

The  notice  of  motion  further  asked  for  an  order 
against  the  respondent  for  payment  to  thetmstee 
of  the  difference  between  the  valne  of  the  cabs 
and  the  amounts  lent  on  them  by  the  reapon- 
dent. 

On  the  14th  Sept  1900  the  bankmpts  pledged 
to  the  respondent  a  number  of  caba  and  horses 
to  seoare  a  loan  of  4351.,  and  on  the  27th  Sept. 
1900  pledged  other  oabe  and  horaee  to  Monre  a 
farther  loan  of  1201. 

On  the  6th  Oct.  1900  the  bankmpts  committed 
in  act  of  bankruptcy  fay  suffering  their  goods  to 
be  seized  and  sold. 

On  the  26th  Oct.  the  bankrupts  repaid  the  first 
loan  of  4351..  and  the  respondent,  with  knowledge 
of  the  act  of  bankruptcy,  redelivered  the  caba,  &o., 
pledged  on  the  14th  Sept. 

On  the  9th  Jan.  1901  the  receivioff  order  was 
made  against  the  bankrupts,  and  on  the  11th  Jan. 
they  lepaid  the  second  loan  of  120Z,.  and  the 
respondent,  with  notice  of  the  receiving  order, 
redelivered  to  the  bankmpts  the  cabs,  £o.,  pledged 
on  the  27th  Sept. 

Carrington  and  F.  Mellor  appeared  [for  the 
trustee  in  sapport  of  the  motion. 

Mvir  Madeenzie  and  B.  Q.  Luahington  for  the 
respondent — A  pledgee  cannot  refuse  to  return 
the  fcoods  pledged  when  repaid  the  amount 
advanced.   They  cited 

Biddle  T.  Bond,  6B.&8.  225 ; 

Cannon  r.  South'Saatem  Bailv>ay,  7  Ex.  843 ; 

KnowUa  «.  HorafaU,  5  B.  &  Aid.  184. 

Carrington  and  F.  Mellor  in  reply.— The  title  of 
the  trustee  in  bankruptcy  related  back  to  the  act 
of  bankruptcy  of  the  6th  Oct.  1900,  and  the 
respondent  cannot  claim  the  protection  of  aeot  49 
of  the  Bankruptcy  Act  1^.  The  reapondent 
qaliverBd  these  goods  to  the  bankmpta  at  his  own 

W  Bmonad  hf  J,  Aiwn  Tbioiud,  Bsq.,  BuristaMl-L»v. 
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risk,  and  he  mnat  repay  ihoir  valne  to  the  trustee. 
They  referred  to 

Vemonr.SanTMy,  2  T.  B.  113; 
Fatter  v.  ^[iafuon,  2  T.  H.  479  : 
Thome  V.  Tilbury,  3  S.  4  N.  534 ; 
Sogart  r.  Lambert,  62  L.  T.  Bep.  694 ;  24  Q.  B. 
Dlv.  573 ; 

ite  Poliet  {  Ex  parte  jtftnor,  68  L.  T.  Bep.  366 ; 

(1893)  1  Q.  B.  455  ; 
Re  Lowe;  JE«  parte  £cwe,  62  L.  T.  Bep.  863;  7 

Mor.  25. 

Wrjqht,  J.— In  this  ease  the  trustee's  title 
undoubtedly  related  back  to  the  6th  Oct  1900, 
and  the  respondent,  knowing  of  the  act  of  bank< 
roptcy  of  that  date,  was  not  protected  by  sect.  49 
of  the  Bankruptcy  Act  1883.  Still,  though  with 
great  doubt,  I  think  he  is  not  liable  to  the  trustee 
in  bankruptcy  for  the  value  of  theae  goods.  It 
seems  to  me  that  although  it  is  true  that  the 
tmetee's  title  related  back  to  the  act  of  bank, 
mntcy  of  the  6th  Oct.  1900,  yet  that  the  trustee 
only  took  his  title  and  intereat  aubject  to  the  oon- 
traot  of  pledge  nnder  which  the  respondent  held 
the  caba.  Now,  the  respondent  has  committed 
no  wrong ;  he  has  been  guilty  of  no  converBion,  nor 
has  he  retained  any  property  of  the  baokmpte, 
nor  has  he  received  any  money  to  their  use.  He 
had  no  option  but  to  return  the  cabs  when  the 
money  was  paid,  and  it  woold  have  been  illegnl 
and  wrong,  both  to  the  bankmpts  and  to  tbe 
trustee  through  the  bankmpts,  if  he  had  refuaed 
to  give  them  np.  I  think  toe  case  of  Fsmon  t. 
Hankey  {ubi  »up.)  is  not  in  point  BBd  that  my 
judgment  must  be  for  the  respondent. 

Motion  dumtsssd, 

SoUiutws:  CteU  F.  JeiMinge  i  Qwrge  Header. , 


Hvm  of  %jo!(ti9, 

Feb.  17,  March  3.  6,  and  May  IS. 
(Before  th«   IjOBD  Ghabobllob  (Balsbntyl^ 
Lords  MACKAamBN,  Shahd,  Bbamftoh,  and 

XiTBDLBT.) 

Qkbshax  Lzfb  Ajbsubabcb  Soozbtt  v. 
Bishop,  (a) 

ON  APPEAL  FBOH  THE  COUBT  OF  APPBAI.  IN 
BH  GLAND. 

Revenue  —  Income  teas  —  Jniurance  company  — 
Intereet  received  abroad — Income  Tax  Act 
(5    6  Viet.  c.  35),  e.  100,  sehed.  D,  4th  ca$e. 

An  ininranee  company,  haxting  ite  head  office  in 
England,  had  branehet  and  ageneiee  abroad,  and 
had  foreign  xnveetmentt,  the  interest  on  which 
was  not  remitted  to  England,  but  was  uaed  m 
the  iuttnetf  of  the  eompany  abroad.  Aeeounte 
wars  made  up  annually  ehowimg  one  entire  btm- 
nest,  and  making  no  dittinetion  between  the 
income  received  and  eamendttiira  made  in  Eng- 
land, and  that  received  and  made  abroad,  hut 
including  all  in  one  account.  The  profite  out  of 
which  dividend*  were  paid  to  the  eharekoldere 
were  ealeulated  on  the  baeie  of  thi§  account. 

Held  (revereing  the  judgment  of  ttie  cottrt  below), 
that  the  intereat  on  the  foreign  inveatmente  was 
not  received  by  the  company  within  the  United 
Kingdom,VfitMM  the  meaning  of  the  4th  case  in. 


(«J  Bspottad  by  C.  E,  HiLDBK,  Eiq.,  BurMar^t^Ajr. 
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teJud,  D  to  teet.  100  of  the  Income  Tax  Act  1842, 
and  was  not  liable  to  income  t<Mt. 
Scottish  Hortftage  Company  of  Neir  Hexioo  v. 
Oommissionera  of  Inland  Bevenne  (14  B.  98) 
dUHnguithed. 

This  web  an  appeal  from  a  jndgment  of  the 
Court  of  Appeal  (Smith,  M.B.,  Collins  and 
Stirling,  L.J  J.)  (raported  83  L.  T.  B«p.  654; 
<1901)  1  K.  B.  153),  who  had  affirmed  a  iadgment 
of  the  DiviBional  Conrt  (Grantham and  Kennedy, 
JJ.)  (reported  81  L.  T.  Bep.  4^)  upon  a  special 
case. 

The  facts  are  set  oat  fnllT  ^  the  reports  in 
the  courts  below,  and  briefly  in  the  beadnote 

above. 

The  short  qnestion  was  whether  income  tax 
was  payable  by  the  appellants  on  the  whole 
amount  of  the  interest  received  abroad  on  foreign 
wcnrities  and  brought  into  account  in  the  state- 
ments of  the  socuety's  afbura,  sach  bringing  into 
■AjDoonnt  constituting  a  "  coiwbiiotive  "  lecrtpt  in 
■this  country,  or  <mly  on  snob  amonnts  as  were 
.actually  received  in  this  oountiy. 

The  difference  between  the  two  amonnts  for 
.assessment  was  the  difference  between  about 
143.000;.  and  17,0002. 

.  The  courts  below  dedded  in  favour  of  the 
-Crown. 

Sir  E.  Clarke,  K-C,  Haldane,  K.C.  and  SlewaH 
■  Bmith  hwawed.  for  the  appellants  and  argued 
that  dincwnds  on  foreign  investments  reoeived 
abroad  were  not  "  profits,  and  were  not  liable  to 
income  tax  as  such.  The  courts  below  relied  on 
Scottith  Mortgage  Company  of  Nete  Mexico  v. 
Committioners  of  Inland  Revenue  (14  R.  98 ;  24 
Sc.  L.  Bep.  87),  but  see  Forbee  v.  Scottieh  Pro. 
vident  Jnitttufion  (23  B.  322  ;  33  So.  L.  Bep.  228) 
and  the  recent  case  of  Standard  Aaeitrance  Com- 
pany V.  Allan  (3  F.  805  ;  38  So.  L.  Bep.  628), 
where  the  Scotch  judges  expressed  an  opinion 
that  the  Court  ol  Appeal  had  misunderstood  the 
JNew  Memieo  oase.  Tliat  case  and  Forites'  case 
jmnperly  understood  are  reconcilable,  and  are 
really  in  favour  of  the  appeUants.  The  "  profits  " 
-cannot  be  rmiresented  liy  any  qtecifto  payment 
-of  interest.  Because  the  money  reoeived  abroad 
maa  applied  in  making  payments  which  would 
otherwise  have  had  to  be  made  from  this  country 
it  cannot  be  said  that  the  money  was  "  received  " 
here.  See  London  County  Council  v.  Attomey- 
Gmeral  (83  L.  T.  Bep.  605;  (1901)  A.  C.  26)  and 
Clerical,  Medical,  and  General  Life  Assurance 
Society  v.  Carter  (69  L.  T.  Bep.  827 ;  21  Q.  B. 
Diy.  339;  on  appeal,  22  Q.  B.  Div.  444),  against 
which  this  is  really  an  appeal.  The  4th  case  in 
sched.  D.  to  sect.  100  of  the  Act  of  1842  is  the 
only  one  which  is  applicable.  Interest  received  in 
respect  of  foreign  investments  is  not  "profits," 
and  is  not  liable  to  taxation  unless  it  is  brought 
to  this  country : 

CoIguTioun  t.  Brooke,  61  L.  T.  S«p.  516  ;  14  App. 
Cas.  493  : 

San  Paulo  Railway  Company  v.  Carter,  73  L.  T. 
Bep.  538 ;  (1896)  A.  C.  31. 

This  interest  is  only  one  of  a  set  of  items,  but 
income  tax  is  only  payable  on  the  balance  as 
Hhown  by  the  account.  The  decision  of  the 
Court  of  Appeal  runs  counter  to  the  Scotch  deci- 
sions cited  above.  This  is  not  profit  at  all,  but  is 
capital,  and  in  any  case  it  was  not  received  in  this 
country. 


[H.  OF  L. 


The  Atiomej/-Gmml  (Sir  B.  Finlay,  KG.), 
the  Solieitor.Qeneral  (Sir  E.  Careon,  E.G.), 
Danehuierte,  E.C.,  and  Bovolatt,  for  tlw  reapot 
dent,  contended  that  **  interest "  was  an  inde|ieii- 
dent  subject  of  taxation  under  t^e  Act:  (see 
Clerical,  Medical,  and  General  Life  Aisuranee 
Soeieiy  v.  Carter,  which  is  conclusive  on  this 
point).  "  Profits  "  in  the  Income  Tax  Acts  is  a 
general  term  not  to  be  restricted  to  profits  d 
trade.  By  bringing  the  foreign  interest  into  <me 
general  account  tl^y  liberated  a  oorrespondiiw 
sum  here,  and  made  it  available  for  divided,  ana 
therefore  the  money  was  constructively  reoeived  in 
this  country.  The  New  Mexico  oase  was  rigfatl; 
decided,  and  is  distinguishable  from  Forbee^  case 
and  the  Standard  Assurance  Company  oaae. 

Sir  E.  Clarke  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  conaidw  their  judgment. 

May  16. — Thmr  I^ordships  gave  judgment  as 
follows : 

The  Lord  Chajtcbllob   (Halaboty).— My 
Lords  :  The  qnestion  in  this  case  seems  to  me  to 
depend  upon  the  actual  words  used  by  the  Legis- 
lature, and  I  deprecate  a  oonstmotion  which 
passes  by  the  actual  words  and  seeks  to  limit  tbs 
words  by  what  is  supposed  to  be  somethuig 
equivalent  to  the  language  used  by  the  Legisla- 
ture.  To  put  the  matter  shortly,  the  L^slatore 
has  provided  that,  besides  the  proper  amount  of 
taxation  upon  the  balance  of  profite  and  gains  by 
any  person  resident  in  this  country,  he  must  also 
pay  upon  the  interest  on  any  investment  made  in 
foreign  countries,  and  that  in  calculating  that 
amount,  the  actual  amount  reottved  on  such  inveit- 
ments,  no  calculation  or  deduction  is  to  be  allowed 
as  to  the  expenses  ot  obtaining  such  iuveatment, 
but  the  duty  must  be  levied  upon  the  actual 
amount  received ;  but  then  this  impost  is  only  to 
be  levied  provided  the  money  is  received  in  this 
country.   Now  here  the  money  has  not  actually 
been  received  in  this  country.   It  is  to  be  obcerrad 
that  the  Legislature  has  assumed,  by  the  distinc- 
tion which  it  has  made  between  the  mode  of  asoer- 
tainiug  the  amount  payable  generally  upon  the 
balance  of  gains  and  profite  and  the  amount  tax- 
able in  respect  of  the  interest  payable  upon  foreign 
investments,  that  it  hss  earmarked  that  sum  and 
made  it  subject  to  distinct  and  peculisr  incidente. 
The  difficulty  of  identify  iog  the  actual  sam  is  no 
limit  on  the  enactment.  The  Legislature  most  be 
supposed  to  have  contemplated  the  possibility  of 
drawing  a  distinction  between  money  received  in 
this  country  and  money  aeoonnted  for  or  credited 
in  account.   If  it  were  not  for  tin  difficulty  i^ 
earmarkiug  money,  I  should  think  tiiat  no  one 
v;ould  have  any  doubt  that  the  money  mast  be 
received  in  this  country  to  bring  it  within  the 
words  of  the  atatute.   If  it  were  not  mcmsy,  bat 
some  oommodit^r,  aay.  tobacco,  which  a  tnder 
carrying  on  butiness  in  London  and  Paris  was 
accounting  for  to  his  London  house,  no  one  would 
say  that  though  the  Paris  tobacco  was  credited  in 
account  as  a  set-off  against  some  expense  or 
something  that  the  supposed  London  firai  had  to 
set  off  against  the  same  claim,  and  that  as  the 
London  firm  was  paid  by  the  Paris  tobacco, 
therefore  the  tobacco  was  liable  to  the  import 
duty  on  tobacco  because  it  was  taken  into  account 
in  the  books  of  the  London  firm.   In  no  way  to 
which  I  can  give  any  reasonable  inteipretetion 
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has  the  money  reached  this  coantry  or  been 
reoeived  in  this  ooontry.  It,  like  the  tobacco  in 
the  case  snggeated,  baa  not  been  imported,  aod  if 
the  Legislature  had  intended  that  bringing  it  into 
account  was  to  be  equiTalent  to  its  being  received, 
it  would  have  been  easj  to  say  so.  It  cannot  be 
Bfud  that  the  use  of  artificttu  meaniiigs  to  be 
attached  to  ordinary  language  is  either  nnknown 
or  nnnsnal  in  legislation ;  and  if  it  was  intended  to 
make  this  a  special  sabjeot  of  taxation  to  be  taxed 
whenever  andwherever  an  e<}airalent  amoont  was 
credited  or  booked,  or  in  anj  other  way  recognised 
as  haTiog  come  nnder  the  dominion  of  the  owner 
in  this  conntiT,  nothing  nonld  have  been  easier 
than  to  eoaot  U  in  plain  terms.  I  decline  to  go 
beyond  the  words  nsed,  and  I  do  not  tiiink  that 
this  moMjT  was  received  in  this  county.  I  do  not 
think  that  any  amount  of  book-keeping  or  treat- 
ment of  these  assets  wherever  tbey  ma^  be  will 
be  equivalent  to  or  the  same  thing  as  receiving  the 
amount  in  this  country.  The  words  are  simple, 
intelligible,  and  represent  an  ordinary  and  simple 
thing.  I  cannot  think  that  we  ought  togo  beyond 
the  words  themselves,  aod  I  think  that  this 
jndgmrait  ouKht  to  be  reversed. 

Ivord  HACNAaHTSN.— My  Lords :  I  also  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal 
cannot  be  supported.  The  question  depends 
upon  the  meaning  of  the  rule  applicable  to  the 
4th  case  of  sch^.  D.  To  my  mind  the  lan- 
gna^e  of  the  role  is  so  plain  that  it  is  difficult,  if 
not  impoisible.  to  add  anything  which  would  make 
meaning  plainer.  The  appellants  are  possessed 
<^  foragn  seonritieii.  The  aatf  to  be  charged  in 
reflect  of  interest  arising  from  foreign  eeourities 
is,  according  to  the  rule  in  question,  to  be  com- 
puted on  a  sum  n<^  less  than  the  fall  amount  of 
the  sums  which  have  been,  or  will  be,  reoeived  in 
the  United  Kingdom  in  the  current  year,  I  do 
not  understand  what  is  meant  by  constructive 
reoMpt  in  such  a  oase  as  this;  or  now  any  sums 
can  be  said  to  have  been  reoeived  in  the  United 
Kingdom  unless  they  have  been  brought  to  the 
United  Kingdom,  or  nnleea  there  has  been  a 
remittance  "  payable  in  the  United  Kingdom."  to 
borrow  the  language  of  the  rule  sppHcable  to  the 
fifth  case.  The  circumstance  that  the  business 
of  the  society  is  "  one  indivisible  business,"  and 
that  the  society  in  the  statement  of  its  affairs 
and  in  its  dealings  with  its  shareh<dders  and 
enatomen  takes  into  c<msidenition  ita  forafpi 
aaaets  and  liabililief'.  seems  to  me  to  be  immaterial 
to  the  present  qoeation.  Aa  my  noble  and  learned 
friend  Lord  Boberteon  (when  Lord  President) 
cbMrved  in  tiie  case  of  Forbe$  v.  SeottUh  Provi- 
dent  In»iUviiwn  (23  B.  322),  "every  man  and 
every  company  having  foreign  or  colonial  invest- 
ments of  course  knows  of  the  interest  arising 
from  them,  takes  note  of  it,  and  enters  it  in  any 
statement  of  affairs  which  may  require  tc  be 
made  up."  But  that  ia,  as  I  think  and  as  the 
Lord  President  thought)  a  very  different  thing 
from  bringiug  the  interest  home — a  very  different 
thing  from  the  receipt  of  the  money  here,  either 
in  specie  or  as  represented  by  a  remittance  pay- 
able in  this  country.  The  difficulty  seems  to 
have  arisen  from  a  misunderstanding  or  a  mis- 
application of  the  judgment  in  SeoUUh  Mortgage 
Cottony  of  New  Mexico  v.  Commustoners  of 
Iniand  Revenue  (U  B.  98).  That  was  a  very  special 
case.  Whether  the  decision  waa  light  or  wrong,  it 
oan  have  no  bearii^  npou  the  question  now  before 
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your  Lordships.  Sneaking  for  myself,  I  think  that 
the  decision  was  right.  In  that  case,  as  it  seeme  to 
me,  in  the  transmission  to  this  country  of  money 
which  the  company  was  free  to  distribute,  and  the 
transmission  to  America  by  way  of  exchange  of 
an  equivalent  amount  which  tjie  company  was 
bound  to  reinvest,  tiie  company  acted  as  their  own 
bankers,  and  did  for  themselves,  by  an  entry  in 
their  books,  what  might  have  been  done  lesa 
conveniently  and  lees  economically  by  an  ordi- 
nary bank  or  financial  agent  on  their  behalf.  I 
think  that  the  appeal  must  be  allowed. 

Lord  Shand. — My  Lords :  I  also  am  of  opinion 
that  the  appeal  should  be  allowed.  It  is  true 
that  the  appellants  received  the  interest  on  tleir 
foreign  eecurities  by  the  hands  of  their  agents 
abroad.  But  I  think  it  equally  tme  that,  as  they 
left  that  interest  where  it  was  gained,  it  was 
never  received  in  tlua  country.  When  it  was 
entered  in  the  company's  balance*sheet  in  order 
to  ascertain  the  profits  of  the  year,  it  was  so 
entered  as  estate  which  had  not  been  received  in 
Bngland,  but  as  projwrty  belonrang  to  the  com- 
pany which  Uiey  acquired  abroM,  which  had  nofe- 
been  brought  home  or  received  here,  but  waa  part 
of  their  foreign  assets.  Honey  or  seoari^s  lik 
that  position  was  properly  taken  into  aoconnt  iik 
ascertaining  the  year's  profits,  not  because  it 
bad  been  recraved  in  England,  but  because 
although  not  so  reenved  it  was  part  of  assets  of 
value  which  the  company  had  acquired  and  held 
abroad.  In  the  Scottish  case  of  Seottieh  Mort- 
gage Company  of  New  Memco  v.  Commietumert 
of  Inland  Beventte  (14  B.  98),  the  species  faeti 
was  different,  for  there  the  company  treated  the 
money  as  received  in  this  country,  and  merely 
saved  themselves  the  expense  of  cross  remittances. 
It  appeared  there  that  the  company  was  not 
entitled  to  divide  the  money  earned  abroad  unless 
it  was  received  as  profits  in  this  country.  It  was 
treated  as  so  reoeived  merely  to  avoid  the  expense 
and  inconvenience  td  crosB>renuttBnaes— monej 
sent  home  and  the  same  amount  sent  back  by 
crosa-^ieqaee  or  drafts.  That  was  a  material' 
pdnb  in  the  deciuon  of  the  case  as  showing  that- 
the  money  luid  beoi  really  received  in  this- 
conntry. 

Lord  BsAHPTON. — Mj  Lords :  It  is  conceded 
that  no  part  of  the  money  in  question  was  ever 
received  in  tiia  United  kingdom  in  specie,  or  in 
any  form  known  to  the  oommercual  irorld  for  the 
transmission  of  money  from  (me  conntry  or  place 
to  another.  Bnt  it  was  argued  that  if^  not 
actually,  it  was  "  ctmstructively"  so  recdved  in 
the  accounts  of  the  society.  I  confers  that  I  do 
not  like  that  expressimi,  nor  do  I  quite  under- 
stand what  it  means.  If  a  **  constructive  "  receipt 
is  the  same  thing  as  an  actual  receipt,  I  see  no 
reason  for  the  use  of  the  word  "  constructive  "  at 
all.  If  it  means  something  differing  from  or 
short  of  an  actual  receipt,  then  it  seems 
to  me  that  a  constructive  receipt  is  not  recog- 
nised by  the  statute,  which,  in  using  the  wo^ 
"  received "  alone,  must  be  taken  to  have  used 
it  having  regard  to  its  ordinary  acceptation. 
Smith,  MR.  in  hie  judgment  in  the  Court  of 
Appeal,  while  stating  that  there  must  be  "  an 
aotaal  receipt  of  the  amount."  added  "  but  that 
reoapt  need  not  be  in  specie,  it  may  be  in 
aooonat.'*  And  ha  then  proceeded  to  deal  with 
the  aooonnis  of  the  appellants,  and  to  drwr  from  j 
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them  the  inferenoe  that  &iB  appellanta  li»d 
actoally  reouTed  and  dealt  with  these  tonHgn. 
dividendi  in  the  United  Kingdom,  and  had  dit- 
tribnted  them  as  haTuig  been  ao  recNTed.  Now, 
I  am  not  prepared  to  deny  that  aooonnts  may  be 
BO  worded  aa  to  contain  admlBsions  jastifyin^sncb 
an  inferenoe,  bat  I  differ  from  the  view  which  he 
took,  that  BQoh  admiBsions,  or  anything  approach- 
ing them,  are  to  be  found  in  the  acoonnta  before 
year  Lordships.    Those  accomita  were  framed 

'  partly  to  satisfy  the  reqnirements  of  the  Lite 
Insarance  Companies  Act  1870  (33  &  34  Vict 
o.  61)  that  at  the  end  of  each  fiiiancial  year  a 
statement  of  the  company's  revenae  accotmt  and 
of  ita  balance-sheet,  in  the  forma  contained  in 

.  the  1st  and  2nd  schedules,  should  be  famished 
to  the  Board  of  Trade ;  and  partly  in  obedience  to 
arts.  77  and  78  of  the  society  a  deed  of  settlement, 
directii^  books  to  be  kept  in  wMch  fall  entries 

■  ahall  be  made  of  all  matters  which  shall  pic^rly 

•  be  the  iabjaofc  of  debt  or  credit  aooonnt,  ao  that 
the  flnancial  atate  at  the  company  may  at  all 
timea  appear  aa  accurately  as  ciroumatanoea  will 
permit,  and  further  directing  balance-sheets  to 
be  made  up  yearly  and  sent  to  every  shareholder. 
The  accounts  before  your  Lordships  profess  to  do 
xio  more  than  this,  and  no  inferenoe  of  fact  can 
be  drawn  from  them  other  than,  or  in  addition  to, 
those  stated  in  tfaem.  In  my  opinion  there  is  a 
total  absence  of  any  evidence  to  justify  a  finding 
that  the  interest  in  question  has  ever  been 
received  in  the  United  Eot^dom.   For  the  Grofm 

'  the  esse  of  Scottith  Mortgage  Company  of  New 
Mexico  V.  Commietioneri  of  Inland  Revenue 
(14  B.  98}  Was  much  relied  upon.  I  am  not  satis- 
tied  with  the  oorrectneaa  of  the  judgment  in  that 
oaae,  but,  aaaunung  it  to  be  aonnd,  it  ia  distin- 
ffuiahable  from  the  pteaent  caae,  for  in  tiiat  case 
there  was  aa  admisa^  that  tlie  amount  charged 
wiUi  income  tax  had  been  applied  in  payment  of 
interest  and  dividends  to  debenture-bbldera  and 

•«hareholdera  in  Glaagow.  No  aimilar  admission 
is  contained  in  the  accounts  in  the  caae  before 
the  Honae.  1  am  of  opinion,  with  your  Lord- 
ahips,  that  the  appeal  should  be  allowed  with 
costs. 

Iiord  LiNDLBT. — Mj  Lords :  This  appeal  turns 
upon  the  answer  to  be  given  to  a  simple  question 
-of  fact.  Has  a  certain  sum  of  money  entered  by 
the  Gresham  Society  in  its  acoonnts  as  an  asset 
been  received  in  this  country  by  the  society,  or 
lias  it  not  ?  If  it  has,  the  appeal  ought  to  be  dis- 
missed ;  on  the  other  hand,  if  it  nas  not,  the 
appeal  ought  to  ba  allowed.  First  let  us  consider 
wiiat  is  meant  by  the  receipt  of  a  sum  of  money. 
I  ^ree  with  tiie  Court  of  Appeal  that  a  aum  of 
money  may  be  received  in  more  ways  than  one — • 
e.g.t  by  the  transfer  of  cmn  or  of  a  negotiable 
inatmment  or  other  document  which  renreaenta 
and  producea  coin  and  ia  treated  aa  aoch  by  bnai. 
nras  men.  Even  a  settlement  in  aooonnt  may  be 

Snivalent  to  a  recdpt  of  a  sam  of  money, 
thonsh  no  money  may  pasa ;  and  I  am  not 
myaeU  prepared  to  Bay  that  what  amongst  basi- 
neaa  men  is  equivalent  to  a  receipt  of  a  aum  of 
money  is  not  a  receipt  within  the  meaning  of  the 
statute  which  your  Lordships  have  to  interpret. 
Bat  to  constitnte  a  receipt  of  anything  there  must 
be  a  person  to  receive  and  a  peraon  from  whom  he 
receives  it,  and  something  recuved  by  the  former 
from  the  latter,  and  in  tms  case  that  somethinf; 
must  be  a  aum  of  money.  A  mere  entry  in  an 
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account  which  does  not  repreaant  anoh  a  tnuis- 
action  does  not  prove  any  receipt,  whatever  else  it 
may  be  worth.  Now  in  thia  oaae  the  Gfeaham 
Com^uuiy's  aooonnta  and  the  abttementa  in  tin 
apecial  uaae  clearly  eatabliah  tiie  &ot  that  the 
aum  of  143,4831.,  Bought  to  be  charged  with 
income  tax,  consists  of  interest  and  dividend* 
rvoeived  abroad  by  the  agents  of  the  company 
from  pwaons  abroad  who  iuhve  paid  thoae  agents. 
The  case  and  accounts  do  not  state  the  exaot 
mode  in  which  the  various  sums  making  up  the 
total  of  143,4831.  were  paid  to  the  agents  of  tiie 
company.    The  payment  is  admitted,  and  ths 
receipt  of  that  snm  by  the  company,  through  its 
agents,  is  not  in  dispute.    But  then  comes  the 
second  queetion,  has  that  aum  been  received  in 
thia  country  by  the  Gresham  Company?  The 
special  caae  dearly  shows  that  it  has  not  in  fact 
been  remitted  to  this  country  in  any  way  whatew. 
Applying  the  test  already  aaggeatod,  no  cme  bera 
hu  received  that  aum ;  the  agenta  who  reotived  it 
abroad  atill  have  it  abroad,  or  have  dealt  with  it 
otherwise  than  by  tending  it  to  the  company 
here.  No  aooonnt  even  is  forthcoming  to  show 
that  the  anm  has  ever  been  treated  aa  remitted 
here  ao  aa  justify  the  inferenoe  that  in  any 
commercial  sense  the  aum  haa  been  received  in 
the  United  Kingdom  as  distinguished  from  other 
conntiies.    What  has  been  done,  and  all  that 
haa  been  done,  is  that  the  Gresham  Company,  in 
making  up  its  aoconnbs  with  a  view  to  ascartun 
what  profits  it  could  divide  in  a  particular  jear, 
entered  on  its  asset  side  the  sum  of  143,4831.  as 
money  received  daring  the  year.     This  was 
obvionsly  right ;  for  the  object  was  not  to  ascer- 
tain the  profit  made  in  any  particular  country, 
but  the  profit  made  hy  the  company  on  all  ita 
tranBaotiona  all  over  the  wwld.  The  oompaay 
haa  paid  duty  on  tin  pn^  bo  aaoertained,  and  no 
question  ariaea  as  to  that.  Bat  whmi  reqmred  to 
pay  duty  on  the  item  of  143,^(31.  on  the 
ground  that  thia  aum  ia  made  up  of  interest 
or  dividenda  received  in  the  United  Kingdom, 
the  company  objecta  on  the  ground  that  it 
repreaenta  nothing  of  the  sort.   Nor  does  it,  in 
tmth.   The  faat  that  the  profits  shown  by  the 
account  have  been  divided  amongst  the  share- 
holders of  the  company  does  not  cany  the  case 
any  further.    No  part  of  the  143,4832.  has  come 
over  here,  or  been  in  any  sense  received  here,  and 
then  applied  in  payment  of  dividend.  Some 
interest  or  dividends  received  abroad  have  bean 
remitted  here  and  duty  haa  been  paid  on  them 
accordingly,  but  the  special  case  ehows  plainly 
thatno  part  of  the  143,4832.  has  been  so  remitted* 
^ther  for  the  porpoae  of  paying  dividaid  m  for 
any  other  pnrpoae.  It  muat  oe  aaanmed  that  the 
language  naed      the  Legislature  in  laying  down 
tiie  mlea  to  be  obaerved  in  zbe  variona  caaea  oaa- 
tained  in  the  Income  Tax  Act  1842  was  careful^ 
ohoBen,  and  that  there  was  some  good  and  anm* 
cient  reason  for  confining  the  duty  on  interest  on 
foreign  securities  (mentioned  in  the  fourth  oan 
falling  under  scheid.  B)  to  sums  which  had  been 
or  wiU  be  received  in  Great  Britain  daring  the 
year  for  wliich  the  duty  is  payable.   The  locality 
of  the  receipt  is  made  ul  important,  and  it  is  cmly 
by  ignoring  it,  or  by  introoocing  the  expreasioa 
"constructive  receipt" — which  may  mean  any- 
thing— that  the  claim  of  the  Crown  can  be  gap- 
ported.   Sched.  D  in  the  Act  of  1842  was  racaat 
in  1853,  and  was  replaced  by  anew  sohed.  D;  bat 
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the  oases  snd  rnles  in  the  Act  of  1842  are  applic- 
able to  the  new  eohedule.  (See  sects.  2  and  5  of 
the  looome  Tax  Act  1853.)  Anthorities  have 
been  referred  to,  and  especially  the  Sootoh  cases 
of  Neto  Mesneo,  Forbes,  and  the  Standard  Life 
Auurmce  Comjpanif.  The  Neto  Mexico  case  was 
Tei7  peoaliar.  Money  received  bj  the  company's 
agents  abroad  was  clearly  and  nnmistakaoly 
treated  by  the  company  aa  remitted  to  and 
reodfed  by  it  here,  and  money  Here  was  treated 
by  the  omnpany  as  remitted  abroad  in  ezohange 
Sor  it  The  exohaage  wae  elEected  by  a  book 
enby,  bnt  that  entry  was  the  bniinera  mode  oi 
^anying  ont  oroM  remifctonoae  whic^*  it  would 
have  been  nnbasinesslike  and  realty  ohildiah  to 
have  effected  in  any  other  way.  Bn^  thinking  as 
I  do  that  the  Neto  Mexico  oaee  may  be  properly 
vphdd,  I  am  not  prepared  to  adopt  it  as  a  new 
starting  point  for  farther  inferenoee.  The  lan- 
goage  of  the  statute  is  the  tme  starting  point  in 
each  case.  Forbea'  case  and  the  Standard  Attur- 
anee  Company  case  were  both  baaed  on  this  sonnd 
principle,  and  were,  in  my  opinion,  both  clearly 
rightly  decided.  The  Court  of  Appeal,  in  my 
-opinioD,  oonaidered  this  case  undistingnlsbable 
from  the  Neto  Mexico  case,  bnt  I  am  nnuble  so  to 
'''^ard  it.  Assnming  them  to  be  undistingnish- 
»ow^  it  would,  in  my  <^inion,  be  more  correct  to 
■o^emle  ih6  New  Mexico  case  than  to  decide  the 
praaant  appeal  in  faTour  ot  the  Grown.  In  my 
■4^nni(m  tee  appeal  ahonld  be  allowed. 

Order  appealed  from  reverwed.  Beepondent 

to  pay  to  the  appellants  the  eo»ie  here  and 

below. 

Solictors  for  the  appellants,  Dei>onahire  and 
■Co. 

Solioitor  for  the  reepoadent,  F.  C.  Oore,  Solicit 
iOTof  tiland  BaTenne. 


COURT  OF  APPEAL. 

Wedaeeday,  May  7. 
tBefore  Wiluahs,  Bohbb,  and 
Uathbw,  L.JJ.) 
-S«  AS  Abbztration  bbtwrin  Ttbib  asv 
Go.  ABD  JIebblib  and  Go.  (a) 

APPBAI.  PBOM  THB  USO'S  BXBCH  DITZBIOIT. 

^kippvM  —  Charter^par^^  —  Time  eharier  at 
pmoiical  paymente  m  advance  —  Power 
reaerved  to  ownere  on  d^atUi  of  ptmment  to 
withdraw  eesssi— TFatver— .?«topp•^— jKvuIenee. 

By  a  ehmrter-party  a  ship  wa$  let  for  nine  monthe, 
the  ekarterers  to  pay  for  the  hire  of  the  ehip  at 
an  agreed  tvUe,  jortnightly  in  advance,  attain 
default  of  such  payment  the  owner*  to  have  the 
f(uulty  of  withdravoing  the  ship  from  the  service 
of  the  eharierere.  The  owners  were  to  pay  the 
'wages  of  captain  and  crew,  but  the  eharterere 
were  io  pay  for  eoaU,  port-chargee,  Ste.,  and  the 
■captain  wae  to  be  under  their  orders  and  direc- 
tions as  regarded  employmeni.  After  the 
<thatierere  had  had  the  use  of  the  ship  for  two 
wmOie  they  made  d^andt  in  making  ihsfort- 

M  Bipottod  Iv  B.  Xauit  Sioxb,  Etq.,  BerriMUt-tA^w. 


nightly  payment  due  on  the  21st  Jane.  The  ship 
was  then  on  a  voyage  to  B.  where  eke  arrived  on 
the  25th,  and  while  there  the  captain  telegraphed 
io  H.  to  order  the  cargo  to  be  ready.  After 
lying  two  days  at  8.  fne  ship  started  on  the 
27fh  for  H.  On  the  2Bth  the  owners  gave  notice 
to  the  charterers  of  their  withdrawal  of  the  ship 
by  reason  of  the  charterers'  default  in  the  pay- 
ment due  on  the  21st. 
Held,  reversing  the  judgment  of  the  Kinase  Bench 
JKmitm  (84  £.  T.  Sep.  653),  thai  upon  these  faete 
thore  viae  no  enidenee  of  emv  waiver  by  the  ship- 
owners tff  their  right  to  withdraw  the  vessel,  nor  of 
anty  eondwrf  o»  Gi^rmrt  estopping  themf^rom 
insisting  on  their  right. 

Thib  was  an  appeal  by  Hessler  and  Go.  from  a 
judgment  of  the  King's  Bench  Dinsion  (Kennedy 
and  Phillimore,  JJ.)  upon  an  award  in  the  ftnm 
of  a  special  oase  stated  1^  arhitratcnv  for  tha 
opinion  of  the  oonrt. 

By  a  charter-parhr  dated  the  ISth  Feb.  1900 
and  made  between  Haasler  and  Go.,  as  owners, 
and  Tyrw  and  Co.,  as  charterers,  the  steamship 
Lagom  was  let  by  the  owners  to  the  charterers 
"  for  the  term  of  about  nine  calendar  montiis.** 

The  charter-party  provided  that  the  owners 
shonld  pay  the  wages  of  the  oaptsin  and  crew, 
and  that  the  charterers  should  pay  for  the  hire 
ot  the  teasel  at  the  rate  of  4251.  per  calendar 
month,  oommendng  on  the  day  ot  delivery,  end 
at  the  same  rate  for  any  part  ot  a  month,  "  pay- 
ment to  be  made  in  cash  fortnightly  in  advance 
to  owners  in  West  Hartlepool,  and  in  default  ot 
such  payment  or  payments,  as  herein  specified, 
the  owners  or  their  a^nta  shall  have  the  faculty 
of  withdrawing  the  said  steamer  from  the  service 
of  the  charterers " ;  and  that  the  charterers 
should  provide  and  pay  tor  all  the  coals, 
port  charges,  pilotages,  agencies,  commissions, 
expenses  of  loading  and  unloading,  and  that  the 
oaptaio,  although  appointed  by  the  owners,  should 
be  nndn:  the  oroers  and  directions  ot  the  charterers 
as  regarded  employment. 

The  ship  was  lianded  over  to  the  charterers  on 
the  6th  April  1900,  and  on  that  day  the  first  fort, 
night's  payment  in  advance  was  duly  made.  The 
aeoond  payment  was  due  on  the  20th  April,  and 
was  paid  on  the  27th  April.  The  third  payment 
was  due  on  the  6th  May,  and  was  paid  on  the  10th 
May.  The  fourUi  payment  was  due  on  the  20th; 
and  was  paid  on  the  26th  May.  The  fifth  pay- 
ment was  doe  on  the  6th,  and  was  paid  on  the 
11th  June. 

No  complaint  was  ever  made  by  the  owners 
about  the  hire  not  being  paid  absolately  on  the 
day  when  it  was  due,  and  no  suggestion  was  ever 
made  that,  it  the  hire  was  not  paid  on  the  actual 
date  when  it  became  dne,  the  vessel  would  be 
withdrawn  from  the  service  of  the  charterers. 

On  the  2Ut  Jnne  another  fortnight's  hire 
became  dne  in  advance.  No  application  for  pay- 
ment thereof  was  made,  and  no  debit  note  was 
sent  ther^or,  and  no  intimation  was  given  that  it 
the  hire  was  not  paid  the  vessel  would  he  with- 
drawn from  the  charterers*  serrioe. 

On  the  2tst  Jnne  the  veaael  had  just  com- 
mented a  voyage  from  BomUsland  to  Stockholm 
on  the  charterers'  account.  She  arrived  at  Stock- 
holm on  the  25th  Jnne,  and  lay  there  until  the 
27th,  when  she  proceeded  to  Eemoaand  to  load 
her  homeward  cargo  on  the  charterers*  account. 
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While  at  Stookholm  the  master  t«legrapbed  to 
HeinoBand  to  order  the  cargo  for  the  steamer  to 
)^  readj. 

On  (he  28tfa  Jnne  the  owners  telejip^phed  to 
the  oharterera  that,  as  they  had  not  received  the 
hire  dae  on  the  2iBt,  thej  withdrew  the  steamer  in 
accordance  with  the  charter. 

Prior  to  this  taleeram  the  owners  never 
demanded  pigment  ol  the  hire  or  sent  a  debit 
note. 

The  dispute  between  the  owners  and  the  char- 
terers as  to  the  right  of  the  owners  to  act  in  this 
mn  was  referred  to  arbitration. 

The  arbitrators  foond  as  a  fact  that  the  owners 
hadw^Ted  the  immediate  and  pnnotaal  payment 
<rf  tiie  bire»  and  ought  to  hare  demanded  payment 
of  the  hire  before  withdrawing  the  Teesel  from 
the  serrioe  of  the  ohi^terers ;  and  that  the  with- 
drawal was  not  bond  fide  for  the  purpose  of 
•nfoTcinff  pa;rment  of  the  hire,  freights  at  tiie 
time  of  the  withdrawal  having  greatly  increased ; 
and  that  the  withdrawal  was  an  unlawful  act  on 
the  part  of  the  owners  for  which  the  charterers 
were  entitled  to  damages. 

The  award  was  stated  in  the  form  of  a  special 
case  for  the  opinion  ci  the  court,  the  question 
being  whether,  under  the  facts  above  at^ed,  the 
owners  were  entitled  to  withdraw  the  i^p  from 
the  service  of  t^e  charterers. 

The  King's  Bench  Division  (Kennedy  and 
Fhillimore,  J  J.)  were  of  opinion  that  the  with- 
drawal waa  nnlawfol,  and  gave  jodgment  for  the 
charterers. 

The  owners  appealed. 

/.  A.  SamUton  K.G.  {Bigham  with  him)  for 
the  owners. — The  arbitrators  have  not  found,  nor 
is  there  in  the  facts  any  evidence  that  the  owners 
waived  their  right  to  rescind.  Nor  have  the 
owners  done  anything  which  could  be  oonstmed 
as  an  intimation  to  the  oharterera  that  pnnctoal 
payment  would  not  he  required  so  as  to  indooe 
the  eharterers  to  alter  their  ponticm  by  inourring 
expenses  in  dealing  with  the  sh^.  The  diarter- 
paity  contains  no  provision  that  the  owners  shall 
fltivB  any  notice  to  the  charterers  before  demand- 
ing payment  The  captain,  so  far  as  his  onploy- 
ment  is  oratoemed,  is,  by  the  terms  01  the 
charter-party,  under  the  oraere  and  disposition 
of  the  charterers,  and  the  fact  of  his  continuing 
the  voyage  after  the  2Iat  Jnne  cannot  be  made 
nee  of  as  though  he  were  for  tliat  purpose  the 
"owner's"  agent.  The  charterers  chose  to  con- 
tinne  the  voyage,  knowing  that  they  were  in 
default  with  the  payment;  and  what  they  did 
they  did  at  their  own  risk.  In  the  court  below 
lelianoe  was  placed  upon  two  cases : 

Nova  Scotia  Stwl  Company  lAmited  v.  8tith«rland 
Sttam  Shipping  Company  Limited,  5  Com.  Cm. 
106; 

WHliama  v.  Sttrn,  42  L.  T.  Bsp.  719 ;  5  Q.  B.  Div. 
409. 

Carver,  K.G.  {Bate$on  with  him)  for  the  char- 
terers.— The  owners  have  waived  their  right  to 
withdraw  the  ship.  If  they  intended  to  exercise 
their  right  they  should  have  given  notice  to  the 
charterers  on  the  2lBt  June.  They  allowed  the 
ship  to  continue  her  voyage  when  they  could  by 
tel^raphing  have  stopped  her  at  onoe,  and  in 
oonaequenoe  of  th^  reftidning  to  do  so  the 
chaiwera  inonrred  expenses  in  dealing  with  the 
abip.  Even  if  th^  were  not  bonnd  to  exercise 


tiieir  option  on  tiu  Slst  Jvana,  they  ought  to 
have  exercised  it  within  a  reascmable  time  after. 
The  master  of  the  ship  was  thmr  servant,  and 
they  were  bonnd  by  his  acts  in  oontinning  the 
voya^  after  the  oharterera  had  made  default  A 
forfeiture  clause  such  as  this  one  on  wliich  the- 
owners  rely  should  be  construed  strictly  gainst 
them.  The  same  principles  should  be  appluid  s» 
those  which  at  common  law  apply  to  a  f<«ieitiiift 
for  nonpayment  of  rent. 

Williams,  L.J. — In  my  jndgment  this  appeil 
must  succeeds  I  agree  with  the  decision  m.  ti» 
Divisional  Court  in  so  far  as  the  learned  jadgss 
there  held  that  there  was  no  necessity  for  t, 
demand  of  payment  being  made  by  the  slupownsn 
before  the^  were  entitled  to  exercise  their  power 
of  rescinding  the  charter-party.  The  bcAo  (^uestioa 
is  whetiier  on  the  facts  stated  in  the  special  case 
there  is  any  evidence  of  a  waiver  by  the  ship- 
owners of  their  power  of  rescissian.  In  my 
opinion  there  is  mmew  It  was  oontoDded  m 
behalf  of  the  charterers  that  the  owners'  porcr 
<A  rescinding  tiie  ocmtnot  oeassd  to  exist  unlw 
the  owners  exercised  It  the  moment  thcry  beesns 
ent^tied  to  it.  There  are  no  words  in  tlie  cbaiisr 
party  requiring  any  sac^  immediate  exercise  of 
the  power,  bat  it  was  ai^ned  that  the  omien' 
failure  to  exercise  the  power  was  evidence  that 
they  waived  their  right.  I  cannot  agree  to  that 
The  ai^ument  involves  this,  that  if  the  owners 
held  their  hand  at  all,  wfaile  the  expenses  of  tli» 
ship  were  going  on,  that  of  necessity  opented 
as  a  waiver  of  their  right  to  rescind.  Kelisnce 
was  placed  upon  the  way  in  which  the  ship  was 
employed  between  the  2Ist  and  the  28th  Jane,, 
and  it  was  said  that  because  the  master  of  tbe . 
ship  was  for  some  purposes  the  servant  of  the 
shipowners,  the  employment  of  the  ship  in  that 
week  amounted  to  a  waiver  by  the  shipowner!  of 
t^Hir  right  to  withdraw  the  vesseL  To  mrniiid 
the  iao^  slum  nothinflr  of  the  sort  The  chartv- 
party  expressly  provides  that  the  oapfcun  is  to  be 
under  ttu»  fxders  and  directions  of  the  ohartenn 
as  regards  employment,  so  that  what  was  dwe 
by  him  in  prosecuting  the  voyage  from  the  Slat 
to  the  28th  June  was  done  under  the  orders  and 
directions  of  the  charterers.  There  is  no  groond 
whatever  for  relying  on  the  mere  lapse  of  time 
during  which  the  owners  held  their -hand  u 
showing  that  the  charterers  were  induced  to  alter 
their  position  by  the  conduct  of  the  owners.  The 
charterers  were  in  default,  and  they  must  hare 
known  tbat  they  were  in  default  yet  they  ran  tie- 
risk,  and  chose  to  go  on  and  take  the  course  tiMV 
did.  For  these  reasons  I  think  tliat  the 
meat  be  allowed. 

EouEB,  L.J. — I  am  of  the  same  opinion.  It 
is  poeaibly  a  hard  case  upon  the  charterers,  hot 
to  my  mind  the  question  as  it  arises  on  this 
charter-party  is  perfectly  clear.  There  is  no  pre- 
vision in  the  charter-party  that  the  owners,  befoe 
exercising  their  right  to  rescind  on  default  being 
made  in  payment  of  the  hire,  must  give  notice 
to  thechfu-terers  and  demand  payment  Nor  can 
any  such  term  be  implied  in  this  agreement  The 
charterers  knew  that  the  owners  had  a  right  to 
readnd  the  moment  default  was  niadein|»ying 
the  hire.  In  a  meroanfiUe  contraet  <d  thie  sort 
the  court  oannot  imply  a  term  tbat  the  owners 
must  take  any  snoh  ste^  as  those  which  the 
.  chivterere  suggest  before  iii^tuig  on  thdr  ligfat 
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to  TBBdnd.  which  arises  in  coneequenoe  ot  the 
-charteiers'  default.  I  think  that  the  owners  were 
■entitled  to  exercise  their  right  withoat  giving  anj 
prior  notice  to  the  charterers  requiring  payment. 
The  charterers  therefore  can  only  sneoaed  here 
-by  showing  that  the  shipowners  have  waived  their 
right  or  have  estopped  themselTes  from  exerois- 
ing  their  right.  In  my  opinion  there  is  nothing 
in  the  facts  before  ns  to  justify  the  ooart  in 
taking  either  view.  The  shipowners  have  done 
nothing  at  all.  The  master  of  the  shi^,  in  oarry- 
ing  ont  his  dniiee  as  master  and  continuing  the 
Toyam  ot  theTesael  in  aoeordaneewith  the  orders 
of  t&  charterers,  has  not  dtme  anything  which 
•can  be  considered  ae  an  acluTe  step  on  the  part  of 
the  owner*  bearing  any  relation  to  the  question 
before  ns.  The  owners  themselves  have  done 
nothing  except  to  give  the  charterers  a  week's 
time  in  which  to  pay  the  money  due  from  them. 
That  is  not  such  a  dday  a«  to  justify  the  oourt 
in  holding  that  the  owners  intended  to  abandon 
•or  waire  their  right  of  rescinding  the  charter- 
party.  In  my  opmion,  as  at  present  advised,  it 
•would  not  be  unreasonable  for  a  shipowner,  in  a 
case  like  the  present,  to  allow  the  charterers  some 
little  time  in  which  to  pay  the  money  doe  before 
•exercLstng  a  right  to  determine  the  omurter-party. 
I  ehonld  M  sorry  to  hold  that  the  owner  lost  his 
riffht  unless  he  acted  with  absolute  promptitude. 
Tnen  it  is  said  that  whm  the  owners  gave  time 
to  the  ofaarteren  they  most  have  known  Chat  the 
^larteien  wonld  probaUy  go  tni  nutking  nae  of 
the  ship  and  incarring  «pense«  in  her  manage* 
meat.  The  owners  are  therefore,  it  is  argued, 
■estopped  from  now  insisting  on  their  right.  But, 
AS  the  owners  had  given  time  to  the  charterers 
-  to  pay,  the  charterers  must  be  taken  to  have 
known  that  what  th^  did  in  that  time  was  done 
at  their  own  risk.  How  can  the  charterers  now 
■aj  that  their  continned  working  of  the  ship 
.dnxing  a  period  when  they  knew  that  the  charter- 
party  was  liable  to  be  ^termined  by  reason  of 
their  own  default  has  given  them  a  right  of 
•depriving  the  owners  of  their  power  of  rescis- 
aionf  I  see  no  ground  for  saying  that  the 
owners  lost  their  power  of  res<unding  the  charter- 
party,  and  I  oigne  that  the  appeal  should  be 
allowed. 

Mathkw,  L.J. — I  am  of  the  same  o^uion. 
On  the  words  of  the  oharter-pariy  I  thiuc  that 
■tbe  matter  is  olesr.  Hothing  could  have  been 
«arier  than  to  have  inserted  ui  the  agreement  a 
clause  that  the  power  of  withdrawing  the  ship 
Abould  not  be  exercised  except  within  so  many 
hoore  after  a  demand  for  the  hire  in  aiTear.  But 
aio  such  provision  is  to  be  found  in  the  agreement, 
so  that  on  the  plain  construction  of  the  document 
no  notice  on  the  part  of  the  shipowners  was  here 
necessary  before  they  exercised  their  right  M 
rescission.  That  right  was  simply  one  given  to 
the  owners  to  pub  an  end  to  the  charter-party. 
It  is  a  misdescription  to  talk  of  "  forfeiture, '  and 
at  is  ont  of  place  to  discuss  the  law  as  to  the 
forfeiture  of  a  lease  for  non-payment  of  rent  with 
•the  view  of  ex[)laiuin^  a  mercantile  ocmtraot  of 
this  kind.  The  intention  of  the  parties  as  shown 
<by  the  agreement  clearfy  is  tha^  withoat  giving 
^joj  notioe,  Uie  owners  were  to  have  the  r^t  of 
•determining  it  in  case  of  default  the  charterers 
in  paying  the  hire.  Then  it  was  said  tluit  the 
<anmmstance8  set  out  in  the  special  case  are 
-aridanoe  of  a  waiver,  and  an  estoppel  of  the 


owner's  right  Beliance  was  placed  on  the  fact 
that  after  the  charterers  had  made  default  the 
master  of  the  ship  went  on  with  the  voya^,  and 
it  is  said  that  the  master  was  the  agent  of 
the  owners.  The  answer  to  that  is  that  by 
the  express  terms  of  the  charter  party  the  master 
was  under  the  orders  and  directions  of  the  char- 
terers as  regards  his  employment.  I  see  no 
evidence  on  which  we  could  say  that  the  owners 
waived,  or  were  estopped  from  exercising  their 
right,  and  I  agree  taat  the  appeal  should  be 

^0^^^  Appeal  aUowd. 

SoUoitoTS  for  the  owners,  W.  A.  Crump  and  £fon, 
for  TumbuU  and  TiUy,  West  HarUepool 

Solifutors  for  Uie  imarterers,  Field,  Sotcoe,  and 
Co..  for  Baieaont,  Warr,  and  Wivuhwtt,  Liver- 
poc^ 


Mondofp  May  12. 

(Before  Williahs,  Bohbb,  and 
Uatuew,  L  JJ.) 

Oabidad  Cofpxb  Mining  Coi^fant  Lihitnd 

».  Swallow,  (a) 

appial  fsok  thx  kino's  bench  division. 
Gornpany—JHreetort'  remtmeraluM  -—  Power  of 
direeton  iopoa^one  paytnent — Cntutruelton  of 
artidee  of  aeeociation. 

The  artieUe  of  aeeoeiatum  of  a  limiied  company 
provided  that  ihe  direetore  ehottld  be  aUotoed  to 
receive  a$  a  remuneration  for  their  eertfieee,  and 
there  should  he  allowed  to  them  out  of  the  fund* 
of  the  company,  the  eum  of  2002.  per  aaium 
each,  to  he  efBcIuntrs  cf  the  remuneraUon  of  any 
manoj^njr  dtreefor,  **a,nd  to  be  paid  at  sue* 
timee  ae  they  may  determined' 
Seld,  that  a  reeohttion  of  ihe  boanZ  of  direetore 
vfoe  a  eondiHon  preeeaeni  to  the  right  of  any 
one  <^  them  to  elaua  any  rnnimerafion. 
This  was  an  appeal  by  the  defendant  from  a 
deoiition  of  Wright.  J.,  at  Uie  Ixial  ai  the  tutixni 
withont  a  jury,  giving  judgment  for  the  pluntiff 
company  upon  the  derandants'  coonter-daim. 

The  action  was  brought  by  a  limited  company 
against  a  shareholder  for  calls. 

The  defendant,  who  had  been  also  for  two 
years  a  director  of  the  company,  counter-claimed 
for  4001.,  which  he  alleged  to  be  due  to  him  under 
the  articles  of  assotHation  in  respect  <tf  his  servioes 
as  a  director. 

Art.  80  ci  the  artiolee  of  asaooiafum  was  M 
follows  : 

The  dtieoton  ahall  ba  allowed  to  leooive  as  a 
remnneration  (or  their  wrrioei,  and  there  iball  be 
allowed  to  them  out  of  the  f  onde  of  the  oompeny  front 
the  date  of  the  incwpomtioa  of  the  oompasy  the  earn  of 
2001.  per  aimam  eaoh,  with  KOI.  pw  aanam  extra  for  the 
^.h^iTfiiyt,  to  be  ezflloiiTe  of  the  remoneKation  of  any 
manuring  direotor  and  to  be  paid  at  sndi  Hmee  as  tii«y 
mtj  dstnmiiis,  sod  thsy  shall  also  bo  entf  Ued  to  reoetve 
aod  be  paid  ia  like  maaoer  51.  per  esat.  of  the  not 
profits  available  lor  diridenda  ia  eadi  year  divisUila 
equally  amongnt  them. 

The  plaintiff  company  was  incorporated  on  the 
15th  Feb.  1899,  and  the  defendant  was  a  direotw 
of  the  company  from  thsA  date  ocmtinnously  up 
to  the  15th  Feb.  1901. 

On  the  28th  Deo.  1899  at  a  meeting  of  the 

(a)  Beported  by  E.  UmuT  Skith,  Esq..  Burliter.MJ^w. 
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board  of  directors  a  reeolation  was  passed  that 
in  Tiew  of  the  state  of  the  f  ouds  of  ue  oompany 
the  pajment  ai  remnueration  to  the  direotors 
shouM  remain  in  abeyanoe  for  the  time  being. 

Wriffb^  J.,  at  the  trial  the  action,  held  tint 
«  reeolation  of  the  board  that  remnneratiou 
should  he  paid  to  the  directors  was  a  condition 
precedent  to  the  right  ot  any  director  to  remnne* 
ration,  and  consequently  the  Pendant  was  not 
entitled  to  any  remaneration ;  and  he  gave  jndg- 
ment  for  th^  phuntiff  company  npon  the  defen- 
dant's counter-claim. 

The  defendant  appealed. 

Toungtr,  K.O.  and  Lawmthal  for  the  defen- 
dant.—IJoder  art  80  the  defendant  became  abso- 
lutely entitled  to  2001.  a  year  for  each  year  that 
he  acted  as  a  director  of  the  company.  The 
board  of  directors  had  no  power  to  deprive  any 
director  of  his  right  to  be  paid  at  the  end  of  the 
year.   The  meaning  of  the  claase  "  and  to  be 

Said  at  anch  times  as  they  (the  directors)  may 
etermine"  does  not  make  a  reeolation  of  the 
board  a  condition  precedent  to  a  director's  claim 
to  remaneration.  The  object  of  that  claase  is  to 
enable  the  directors  to  apportion  the  remunera- 
tion given  by  the  article,  and  pay  themBeWes  for 
the  time  they  have  actually  served  as  director?, 
before  it  woald  otherwise  become  dae  at  the 
expiration  of  the  year.  If  it  were  not  for  this 
olaose  the  directors  wonld  not  be  entitled  to  any- 
thing unless  they  served  a  complete  year : 

Saiton  V.  Nsw  Beeaion  CycU  ComfMmVt  80  L.  T. 

B«p.  521 ;  (1899)  1  Cb.  775  ; 
Ba  Central  da  Kaap  Gold  Minaa,  69  L.  J.  18,  Ch. 

The  clause  is  not  to  foe  construed  as  reatricting 
the  previoas  words  of  the  article^  bat  as  an 
enabling  clause : 

Nail  T.  Atlanta  Gold  and  SUvtr  ConatHidatad 
Minae,  11  Timet  L.  Bep.  407. 

Witt,  K.O.  and  Montagus  Shearmarit  for  the 
plaintiff  company,  were  not  called  npcm. 

Williams,  L.J.— I  think  that  this  appeal  mast 
be  dismissed.  The  whole  qaestion  turns  on  the 
ocmstrootion  of  art.  80  of  the  company's  articles 
ci  aasodation,  and  especially  on  the  danse  in 
that  article,  *'  and  to  foe  paid  at  each  times  as  they 
may  determine."  For  the  defendant  it  is  con- 
tended that  those  words  do  not  mean  that  a  reeo- 
lation by  the  directors  is  to  be  a  condition  prece- 
dent to  their  right  to  be  paid  remuneration.  But 
that  seems  to  me  to  be  the  meaning  of  the  words 
according  to  their  natural  construction,  and  I  see 
no  reason  why  we  should  narrow  the  words,  and 
give  them  any  other  meaning.  The  way  that  the 
claase  is  introduced  seems  to  me  to  show  that  it 
was  intended  to  pat  a  condition  on  the  director's 
claim  to  be  paid  remnneratioq.  There  is  nothing 
that  I  can  see  to  limit  the  power  and  discretion 
of  the  directors  to  antidpate  or  postpone  the  time 
of  payment,  bat,  on  the  contrary,  these  words  seem 
to  me  to  have  been  put  in  for  the  ezpreas  pn^ 
pose  of  enabling  the  directors  to  postpone  pay- 
ment, and  to  postpone  it  indefinitely :  since,  if  the 
company  should  be  in  a  bad  financial  condition, 
it  wonld  be  impossible  to  fix  definitely  the  date 
when  the  payment  would  be  made.  As  to  the  case 
of  Nell  V.  Atlanta  Gold  and  Silver  ConaolidaUd 
Minea  (ubi  sup.),  it  is  safficient  to  say  that  the 
decision  turned  on  the  very  special  words  of  the 
artidea  of  association  of  the  company  in  ques- 


tion. Moreover,  it  does  not  appear  deuly  from 
the  report  of  that  case  whether  or  not  tlw 
oompauy  had  f nnda  for  the  payment  of  directon' 
feea. 

ROHIB,  L.J.  concarred. 

If  A.THEW,  Ii.J. — I  agree  that  on  the  plain  lan- 
guage of  this  article  the  directors  had  power  to 
postpone  the  payment  of  remuneration  to  them- 

Apptal  dumutO. 

Solicitor  for  the  oompany,  George  Cattle. 
Solicitors  for  the  detenaant,  Bow^ffea,  RukU, 
and  Co.,  for  B.  W.  S.  Thomas,  Stw  Helens. 


Tuesday,  Jane  3. 
(Before  Oollinb,  M.B.,  Mathbw  and  CozBirs- 
Habdt,  L.JJ.) 
Flbtchbb  V,  XiOBDOir  Ukitbd  Tbucwats 

GOKPANT  LlHITBD.  (a) 
APPEAL  UMDEB  THB  WOBEMBN'S  GOXPBI[8ATIOS 

ACT  1897. 

Employer  and  workman — Injury  by  aeeident— 
Compeiutttum — "  Bngmeering  worie " — "  Btt3^ 
roOi^'—'Conatnteium  qf  tramwav  line— V«ri> 
mm**  Ctmpeneatum  Aet  18»7  (€0  Jt  61  VieL 
«.  37),  ».  7. 

The  word  "railroad,"  a$  Kssd  t»  the  A|/EiittiM 
of  "  engineering  work "  in  ssef.  7  of  the  Wmi- 
mm's  Coti^teneation  Aet  lS97,i»not$pnomymim 
with  the  word  "  raUway,"  at  defined  tn  the  tme 
f  ecfton ;  and  it  includet  the  running  linet  of  a 
tramway  laid  along  a  public  highway  under  the 
authority  o*  a  private  Act  of  Parliament  ineor- 
poraUng  Partt  2  and  3  of  the  Tramways  AH  • 
1870. 

This  was  an  appeal  by  the  plaintiff  from  u 
award  of  the  judge  ot  the  Brentford  Coast; 
Coart  in  proce«*dingB  to  obtain  compensatioii 
under  the  Workmen's  Compensation  Act  1897. 

The  plaintiff  was  a  workman  who  had  met  vith 
personal  injary  by  accident  arising  out  of  and  ia 
the  course  of  his  employment  by  the  defendant 
company  in  the  construction  or  repair  of  a  tram- 
war  line  belonging  to  them. 

The  defendant  oompany  was  the  owner  of  a 
light  railway  which  was  made  along  the  pablie 
highway  leading  from  Uxbridge  to  HanwelL 

Being  denrona  of  extending  the  line,  they  made 
an  application  to  the  Light  fiaUway  Coounia- 
sioners,  font  failed  to  get  the  neoeaaory  anthority- 

They  t^en  applied  for  and  obtained  a  privsio 
Act  oE  Parliament,  the  London  United  Trunwsjs 
Act  1900  (63  &  64  Yict  c.  cclzzi).  which  anthoriaed 
them  to  extend  their  line  from  Hanwell  to  Acton. 
This  Act,  by  sect.  2,  incorporated  sect.  3  (inter 

Sretation  of  terms)  and  Parts  2  and  3  of  tb 
'ramways  Act  1870. 

The  defendants  afterwards  extended  thor  lin 
from  Acton  as  a  light  railway. 

Though  the  line  was  constructed  in  this  waji 
it  was  in  fact  one  continnoos  line,  worked  bydeo 
tricity  on  the  overhead  system,  and  running  on  a 
level  with  the  public  highway,  and  cara  ran  aloag 
it  from  one  end  to  the  other  witliont  aa| 
change. 

The  part  of  the  line  on  which  the  plaintiff  9U 
working  when  he  met  with  the  aomdent  was  tits 

{a)  BspoiUd  bjr  £.  Hanliy  Sana,  Esq.,  B*iriiior  1  L*«- 
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part  Iwtweeii  Hanwell  and  Acton*  oonitmoted 
nndflr  the  prirate  Aot  of  1900. 

At  the  nearhift  of  the  appUoaUon  before  the 
Goonty  Gonrt  judge  it  was  contended  that  the 
workman's  emploTmeut  waa  one  to  which  the 
Workmen's  Compensation  Act  1897  applied, 
either  as  being  employment  od,  in,  or  aboat  a 
"rulwBj/'  or  on,  in.  or  aboat  an  **  engineering 
work"  within  the  meaning  of  those  words  as 
defined  in  sect.  7  of  the  Act. 

The  County  Coort  jndge  held  that  the  word 

rtulroad "  in  the  definition  of  "  engineering 
work  "  was  synonTmoae  with  "  railway,"  and  that 
the  workman's  employment  was  not  on,  in,  or 
about  a  "railway"  within  thedefinibion  in  aKb.  7. 
He  therefore  held  that  the  workman  was  not 
entitled  to  any  compensation  nnder  tiie  Aet. 

The  workman  appealed. 

The  Workmen's  Compensation  Aofe  1897  (60  & 
61  Yict.  0.  37)  provides  : 

Seot.  7  (1).  This  Aot  shall  apply  only  to  amploy- 
ment  by  the  ondartakers  M  heniiiaf  Ccr  defitwd,  on  or  tn 
or  about  a  railway,  taotey,  mio*,  qaury.  or  enginesr- 
iag  work.  ...  (S)  Id  this  Aot  "zailir^"  ■leaos 
ttia  raQw^  of  any  railway  ooapaoy  to  wUoh  tlw 
Beguk/Om  at  Bt^ways  Aot  1878  sppllta.  sad  iootedos 
a  Ught  Tulway  made  under  tbe  Light  BUIways  Aot 
1896 ;  and  "  imilwasr "  and  "  Tail»y  oompaay  "  haTS 
Ihe  same  meaning  as  hi  the  laid  Aote  of  1873  and 
1896.  **  Eogineering  work "  meant  any  work  of  oon- 
atraetion  cr  altmtion  or  repair  of  a  railroad.    .    .  . 

Compaion  for  the  workman. — The  workman's 
«mplo^inent  was  on  the  oonstmotion  or  repair  of 
a  "  railroad,"  and  therefore  on  an  "  engineering 
work."  so  as  to  entitle  him  to  compensation  nndei* 
the  Aot.  "  Railroad"  does  not  neoessarily  mean 
the  same  thing  as  "railway."  It  is  a  word  that 
came  into  nse  before  "  railway,"  and  it  is  qnite 
applicable  to  a  "tramway,"  which  is  an  older 
inrention  than  a  "railway."  The  Lwislatnre, 
after  using,  and  oarefolly  defining,  tbe  word 
^  nilwar/nbae  in  this  definition  of  Mi^^neering 
work  ^berately  used  tbe  word  "nmroad." 
From  tiiat  the  proper  inference  to  be  drawn  is 
"Uiat  th^  intended  to  refer  to  something  ^fCe- 
rent  from  a  "  railway."  The  word  was  meant  to 
cover  thiegB  wluoh  do  cot  come  within  the  strict 
deftnition  of  "nulway."  In  a  case  nnder  tbe 
Employers*  Li&bnity  Act  1880  it  has  been  held 
that  the  word  "  railway"  in  that  Aotinoladed  a 
■temporary  railway  laid  down  by  a  contractor  for 
the  purpose  of  construction  of  works  ; 

Drntghtji  v.  Firbank,  4B  L.  T.  Bsp.  530}  10Q.B. 
Div.  358. 

Ruegg,  £.0.  (fi.  P.  Olatgow  with  bim)  for  the 
defendant  company. — The  line  on  which  tbe 
plaintiff  was  working  was  a  tramway,  pare  and 
eimple,  subject  to  the  Tramways  Aot  1870.  A 
tramway  is  a  thing  the  meaning  of  which  is  as 
well  known  as  that  of  a  railway.  The  Legisla- 
tare  has  been  carefnl  to  make  this  Act  applicable 
•to  employment  on  a  "railway"  by  specially 
■naming  ^at  employment.  If  it  had  intended  to 
make  tbe  Aot  applicable  to  employment  on  a 
tramway  it  would  sar^y  have  named  tramways 
jast  as  it  has  named  railwaTS.  The  word  "  rail- 
road** is  synonymons  with  "rsilway."  That 
seems  to  have  been  tiie  opinion  of  the  ute  Master 
of  the  Bolls : 

FuUick  V.  Ecant  O'Donnell  and  Co.,  8i  L.  T.  Bsp. 
413. 


The  word  "railroad  "  in  this  section  may  well  be 
limited  to  mean  a  railway  in  oonrve  of  oonstnio< 
tion  or  one  not  open  for  public  tzaffio.  which 
would  not  come  within  the  deflnitifui  of  "rail* 
way  *'  given  In  sect.  7. 

CoLLiiTs,  M.R.— I  think  that  the  appeal  mast 
be  allowed.  The  workman  was  engaged  at  the 
time  of  the  accident  in  the  oonstrnotion  or  repur 
of  part  of  a  line  wluoh  was  one  o<mtlnnon8  une. 
though  different  parts  of  it  were  ffovemed 
different  statntozr  pronsitms.  Tbe  line  be^an  as 
a  light  railwi^.  tnen  oame  a  piece  of  it  which  was 
governed  by  iha  Tramway  Acts,  and  then  tbe 
rest  of  it  was  apparently  a  light  railway.  Tbe 
carriages  were  moved  along  the  line  by  electricity, 
and  the  part  of  the  line  waere  the  workman  met 
with  the  accident  for  which  he  claims  compen- 
sation was  an  ordinary  electric  tramway.  The 
County  Court  judge  held  that  the  employment  on 
which  the  workman  was  eogaged  was  not  one  to 
which  the  Workmen's  Compensation  Act  1897 
applied.  The  first  gi-oand  on  which  it  was  sought 
to  show  that  the  workman  was  entitled  to  com- 
pensation was  that  his  em^iloyment  was  on  a 
"  railway "  within  the  definition  in  sect.  7.  The 
County  Court  judge  lield  tiiat  the  line  on  whioh 
the  workman  waa  ei^af{ed  waa  not  a  "  railway  " 
within  that  definitioD,  and  I  see  no  reason  for 
differing  from  him  on  that  point  It  was  then 
atgued  that  the  workman  was  employed  on  an 
"engineering  work"  within  sect.  7.  In  that 
section  tbe  ezpression  "engineering  work"  is 
defined  as  indoding  "  any  work  of  oonstrnotion  or 
alteration  or  repair  of  a  nulroad."  The  Legis- 
latare  there  introdaced  into  the  Act  for  the  first 
time  the  word  "  railroad,"  having  previoasly  used 
the  word  '*  railway."   Now,  there  is  no  vehement 

EresumptAon  as  regards  this  Aot  that  the  Legis- 
Ltare,  when  uring  different  words,  intended  to 
mean  tbe  same  thing.  In  itself  the  word  "  rail- 
road "  wonld  inolade  a  tramway,  and  it  seems  tJtiat 
formerly  the  word  was  nsed  to  describe  that  which 
we  should  now  call  a  tramway.  I  cannot  see  why 
the  word  in  this  section  should  not  be  construed 
aa  embracing  a  tramway.  We  can  only  ezclnde 
a  trammy  from  being  an  "  en^neMing  work  "  l;»y 
saving  that  "rsilroad**  means  exaotfy  the  same 
thmg  as  "  rwlway,"  The  word  "  railroad "  may 
very  well  be  used  as  a  genus  of  which  a  "nulwaV  " 
is  a  species.  From  t£e  fact  of  the  use  by  &e 
Le^alature  of  the  word  "  railroad "  here,  after 
previously  legislating  as  to  a  "  railway,"  I  think  a 
presumpuon  arises  that  "railroad"  was  intended  to 
mean  something  different  from  "  railway."  and  its 
meaning  was  probably  intended  to  have  a  larger 
ambit.  The  workman  was  here  engaged  in  working 
on  what  is  in  fact  a  railroad,  and  ne  was  prima, 
facie  therefore  engaged  on  an  "  engineering  work." 
I  can  see  nothing  in  the  Aot  to  exclade  him  from 
its  benefits,  and  for  these  reasons  I  think  he  is 
within  the  Act  and  entitled  to  compensation. 

Uathbw,  L.J. — I  am  of  the  same  opinion. 
The  County  Court  judge  was  of  opinion  that  the 
word  "  railroad "  in  the  definition  of  "  engineer- 
ing work  "  in  sect.  7,  means  nothing  more  than 
"  railway."  I  cannot  see  tbe  reason  why  he  came 
to  that  conclusion.  The  Legislature  has  defined 
"  railway "  in  an  earlier  part  of  the  section,  and 
then  it  has  added  this  deflnitdoa  of  "  engineering 
work"  as  a  comprdiensive  expres^on  to  ai^ly  to 
other  matters  not  inoladed  in  previona  definitions. 
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Oozen8-Hardt,L.J. — I  am  of  the  same  opinion. 
We  bare  a  fall  Btatoment  of  the  reaeona  of  the 
Connty  Conrt  jadge  in  coming;  to  his  decision, 
and  it  is  clear  uiat  hie  opinion  waa  that  the  word 
"nulroad"  in  the  definition  of  "engineering 
wcvk"  meant  no  more  than  "railway,  a  word 
whidh  is  also  defined  in  the  Act.  The  tram- 
line on  whioli  the  workman  was  employed  was 
not  a  "railway"  within  tiiat  definition,  bat  I  see 
no  reason  for  saying  tiiat  when  the  Lej^s^tnre 
used  the  word  "  railroad,"  after  making  proTiBiona 
as  to  a  "  rulway,"  it  did  not  intend  to  nse  a  word 
of  larger  meaning  than  railway."  It  waa  argned 
tliat "  railroad  "  shoold  have  been  limited  to  mean 
a  line  which,  when  completed  and  in  working 
order,  will  come  within  the  definition  of  "  rail- 
way."  Bat  that  ai^ament  cannot  be  right, 
beotuse  the  definition  of  engineering  work  is 
applicable  not  merely  to  the  constrnction  of  a 
railroad,  bnt  also  to  its  "repair."  The  case  of 
FuUick  T.  Ehana  {ubi  sup.)  does  not  seem  to  me 
to  be  opposed  in  any  way  to  onr  detuaion.  All 
that  was  then  decided  was  that  a  signal-box  on 
a  new  railway  line  was  covered  by  the  word  "  rail- 

AfpealaOmBed. 

SoUoitor  for  the  plaintiff,  Walter  2Vtm«r. 
Sdidtor  for  the  defendants,  Hugh  C.  Qodfro^. 


WeAneadmi,  June  4, 

(Before  Oollzns,  M.B.,  Hathew  and  Gozins- 

Habdt,  I1.JJ.) 
GuTwoBTHTB.  B.  Axv  H.  Gbssn  Lzhitxd.  (s) 

AFFUJi  UHDSB  THS  WOBKinH'B  COHPBHBATZOIT 
ACT  1897. 

Mnployer  and  mrkmeai—Ii^my  hv  accident 
Compeneatun^AdmiBewn  of  habimy — Duty  of 
widow  to  take  out  UHera  of  a<2fnuitsCrafto»~ 
8vh»emient  appKeaium  to  eotui — Compenaation 
paid  into  coun— Costa — Btay  of  proeeedinga — 
Workmen'a  Cotnpenaation  Aet  1897  (60  S  61  Viet, 
e.  37),  ached.  1,  para.  4,  5 ;  ached.  2,  par.  6— 
Workmen'a  Con^enaation  BvUa  189%  r.  5  (8). 

^  vorkman,  teho  voaa  aceidenially  TeiUeA  in  the 
oourte  of  "kia  emploiiment,  died  vaiea^ie,  leaving 
a  widow  and  aiuaren,  uiho  a»  hie  dependanta 
were  antUled  to  he  paid  ewnpemation  by  hia 
smvloyari  under  the  Workmen'a  Compensation 
Act  1897.  The  avMnmi  of  compenaation  waa 
agreed  upon  between  the  widow  and  the  em. 
ployera,  out  the  employera  refuaed  to  pay  ihia 
amount  to  her  unleas  alie  firat  took  out  letters  of 
adminiairation.  The  toidow  refused  this  condi. 
tion  and  commenced  proeeedinga  against  the 
employers  to  obtain  compensation  under  the  Act. 
The  employers  paid  the  agreed  amount  of  com- 
penaation tTiio  court.  The  County  Court  judge 
ordered  the  employers  to  pay  to  the  toidow  the 
coats  of  her  application  up  to  the  date  of  the  pay- 
ment into  court.  Against  this  order  the  employera 
mpetded. 

Seldt  thai  the  employera  toere  not  entitled  to  ineiai 
on  the  widow  taJdng  out  letters  of  adminiairation 
before  they  paid  over  to  her  the  agreed  amount 

of  compensation. 
Held,  also,  that  the  proeeedings  for  compensation 
having  beenrightly  commenced,  the  County  Court 

M  Baportod  by  E.  Ua»lkt  Skith,  Bk].,  Il«rUt«r«fr-I*w. 
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Judge  had  jwriadietion  to  order  the  employen  (0 

pay  the  widow  the  costs  of  her  application  up  te 

the  date  of  the  payment  into  court. 
This  was  an  appeal  by  the  defendants  from  u 
order  made  by  the  judge  ai  the  Bow  Conntf 
Oourt  in  proceedings  to  obtain  oompensatiOD 
nnder  the  Workmen's  Compensatiai  Act  1897. 

The  plaintiff  was  the  widow  of  a  woiknun  vho 
had  died  from  the  resnlta  of  an  aoddent  wUek 
ha{reened  to  him  in  the  oonzse  of  his  emplojmait 
by  the  defendants. 

The  workman  died  intestate,  leavini;  a  vidor 
and  children  who  were  his  "  dependants  "  within 
■ect.  7  of  the  Act 

The  defendants  admitted  their  liabili^  to  pay 
oompensation  ander  the  Act,  and  were  willing  fa» 
pay  300Z.  to  the  dependants. 

Under  par.  1  (a)  (1)  of  the  first  schedole  to  Use 
Act  it  is  provided  that  where  death  resolts  from 
an  injury  the  sum  which  employers  are  liable  to 
g«^as  compensation  ahall  not  in  any  case  exceed 

Though  ready  to  pay  this  sum,  the  defendant* 
refased  to  hand  it  over  to  the  widow  onlen  sb» 
first  obtained  letters  of  admintstEaUcm  in  respect 
of  her  deceased  bnsbaiul's  estate. 

The  widow  refnaed  to  do  tUa,  and  ocmmeiioei 
proceedings  against  the  defendants  in  the  Bow 
County  Ooort  oa  behalf  of  herself  and  her  chiMnn 
to  obtain  compensation. 

The  defendants  paid  300L  into  court. 

Af terwu^da,  upon  the  plfuntiff  e  application,  the 
Gonn^  Oourt  jndge  made  an  order  against  the 
defendants,  directing  them  to  pay  to  the  plaintiff 
her  costs  of  the  appUoation  ap  to  the  date  of  tiie 
payment  into  court. 

Against  this  order  the  defendants  appealed. 

The  Workmen's  Compensation  Act  1897  (60  k  61 
Yiet.  c.  37)  provides  as  follows : 

Sofaed.  1,  par.  (4).  The  payment  shall,  in  osm  of  dasfii, 
be  made  to  tiie  legal  petsonal  icpreeentalive  <d  the  work- 
man, or,  if  he  hu  no  legal  penonal  repwontative,  to  or 
for  the  benefit  of  bis  dc^tendants.  -  .  .  Per.  (5)- 
As7  qoesticm  as  to  who  U  a  de^ndant,  at  ta  ti» 
smoont  psTsble  to  eaoh  dependant,  shall  hi  dabalt  <rf 
agresmsBt  be  settled  by  arUbrathm  under  tUs  AeL 

Sohed.  2,  par.  (6).  The  costs  of  and  inddssi  to  tte 
arbitration  uid  proceedings  otmneoted  tbsiewifli  shall  he 
in  the  disoxetini  ot  Ihs  arWtntoor.   ,   .  . 

By  the  Workmen's  Oompensation  Boks  1898: 
Bole  5  (1).  In  any  osse  in  wUoh  tiie  amomt  pa^Me 
as  compensation  to  flw  dependants  of  a  deceased  woik- 
man  has  been  agreed  upon  aaoert^ned,  bnt  any  qneatka 
arisee  as  to  who  are  dependanta  or  as  to  the  amovnt  p^- 
able  to  eaoh  dependwt,  an  application  for  the  settlement 
of  such  question  by  arbitration  may  be  made  ei&er  by 
the  l^ral  personal  nqireeentative  (if  stay)  of  the  deoaased 
workman  on  behalf  of  the  dependanta  at  any  of  tiMB, 
or,  if  there  is  no  legal  personal  represaatstivs,  hj  waA 
dependants  «  any  of  them  ...  (3)  la  maj  maA 
oase  ...  if  sneh  oompepwtion  or  aay  part  thwerf 
is  still  in  his  (the  snployer's)  hands,  he  shall  be  made  a 
respondeat.  (8)  In  any  saoh  oase  tiie  emidoyer,  if  wait 
a  zespoadent,  may  pay  the  amount  of  oompcnsatiaa  ia 
hie  hands  into  court,  to  be  dealt  with  as  the  jndge  or 
arbitrator  shall  direct,  and  thereupon  further  ptoosed* 
ingfl  against  him  shall  be  stayed. 

Powell,  K.C.  and  W.  Addington  WiUis  for  the 
defendants. — The  County  Conrt  judge  had  no 
jarisdiction  to  order  the  defendants  to  pay  tbe 
plaintiffs  any  of  the  costs  of  her  appUcation. 
Under  par.  4  of  the  1st  schedule  the  d^andanti^ 
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of  ooinpenBatiou  except  ao  far  as  thej  made  a 
condition,  which  they  had  no  njdit  to  make) 
before  they  paid  her  the  mon^.  ^e  was  there* 
fore  entitlea  to  take  proceedings  under  the  Act 
to  eufoi'ce  her  cLiim.  The  Gonnty  Court  jndge 
ia  these  ciroTunstances  aeems  to  me  to  have  heen 
perfectly  justified  in  awarding  her  the  costs  of 
her  applioaUon  up  to  the  date  of  the  payment 
into  conrt.  Bat  then  it  was  said  that  the  County 
Court  judge  had  no  jnris^otion  to  make  any  such 
order,  because  on  the  money  being  paid  into  court 
all  further  prooeedin|;s  against  the  defendants  were 
stayed.  I  think  it  is  impossible  to  say  tliat  the 
proTisions  of  rule  5  (3)  n^^atived  the  right  of  the 
County  Court  judge  to  deal  with  the  costs  neces- 
sarily incurred  by  the  applicant  in  order  to  get 
payment  of  the  compensation  which  she  was 
entitled  to. 

3lA.TaEW,  L.J. — I  am  of  the  same  opinion* 
The  defendants  refused  to  pay  compensation 
unless  the  applicant  complied  with  certain  condi- 
tions which  wj  had  no  right  to  make.  If  the 
applicant  had  nob  taken  proceedings  nnder  the 
Act  she  would  never  have  sot  any  oompnniation. 
When  those  proceedings  haa  been  oonuneaoedthe 
defendants  paid  the  money  into  conrt.  I  think 
that  the  County  Court  judge  had  jurisdiction  to 
make  the  order  which  the  appellante  oomphunot, 
and  that  he  exercised  his  cuscretion  pn^>erly  in 
making  this  order. 

Cozbns-Habst,  Ij-J.— I  agree.  When  onoe  It 
is  clear  that  the  application  to  the  County  Court 
jn^e  was  a  necessary  one  in  order  to  enable 
the  applicant  to  get  the  compensation  due  to  her, 
and  that  the  defendants  were  properly  made 
respondents,  I  tUnk  the  rest  foUows.  The 
County  Court  judge  had  absolute  discretbn  as  to 
the  costs  incnired  up  to  the  payment  into  oanrt» 
and  I  agree  titat  his  discretion  was  rightiy  exer- 

''^^^  Appeal  dismitMed. 

Solicitors  for  the  plaintiff,  Shaen,  Bo$eoe, 
Mcusey,  and  Co, 

Solicitors  for  the  defendants,  TreadwU  and 
Aylwin. 


HIGH  COURT  OF  JUSTICE. 

CHANGEBT  DmSIOK. 
AprU  29  and  Kay  15. 
(Before  Kekbwich,  J.) 

NlQHTINGALK  V.  BXTNOX^S.  (a) 

Fortunu— Mortgage  —  Legal  charge— Equiidble 
chkrge — Priority, 

A  iettator  by  hie  will  charged  all  his  real  eetate 
loith  payment  of  three  porOone  to  the  children 
of  each  of  hie  three  dau^ktere.  Two  of  the 
portions  having  become  rateable,  under  an  order 
of  the  court  the  whole  of  the  teetator^e  real  eetate 
wa*  mortgaged,  subject  to  any  chargee  evheisHng 
thereon  undw  the  ioiXl,  to  ratae  the  ttoo  portume. 
The  third  portion  had  not  yet  become  rateable. 

Upon  action  oroughi  by  the  mortgagee  to  determine 
the  reapeetive  prioniita : 

Heldf  that  the  third  portion,  aUhough  as  yet  only 
charged  in  equity,  ranked  pari  paasn  with  tM 
mortgagee's  legal  charge. 


Or.  OF  Apf.] 


duty  was  to  pay  the  oompensation  to  the  deceased's 
legal  personal  representatire,  and  the;|r  were  jus- 
tified in  refusing  to  paT  it  to  the  widow  unless 
she  was  appointed  hm  nnsbond's  administrator. 
The  deceased's  children  were  entitled  to  share  in 
the  mone^,  and  the  defendants  would  not  have 
been  justified  in  handing  over  the  whole  of  the 
money  to  the  widow  to  dispoee  of  as  she  liked. 
The  defendants  could  not  pay  the  money  into 
«ourt.  They  oould  not  properly  pay  it  to  anyone 
except  the  administrator  of  the  dooeased's  estate. 
The  conrt  had  jurisdiction  to  decide  between  the 
defendants  how  the  money  was  to  be  disposed  of, 
and  therefore  we  admit  tliat  the  defendants  were 
rightiy  made  respondents  in  the  widow's  applica- 
tion. But  even  then  the  County  Court  bad  no 
jurisdiction  to  make  this  order  for  costs  against 
ihem.  Par.  6  of  the  2ad  schedule  only  nres 
poww  to  the  Coun^  Oonrt  judge  to  deal  with  the 
■oosts  of  tiie  "arlntration  and  proceedings  con- 
aet^ed  therewith."  There  was  no  *'  arUtration  " 
iwfore  the  County  Conrt  judge,  because  there 
was  no  dispute  between  the  widow  and  the  defen- 
'dants,  who  were  willing  to  pay  the  maximnn 
amount  of  compensation  that  is  possible.  Again 
nnder  rule  5  (3)  of  the  Kales  of  1S98,  on  the 
money  being  piud  into  court  further  proceedings 
gainst  the  defendants  were  stayed,  and  tbe 
judge  had  no  power  to  make  any  order  after  that 
momrat  against  the  defendants. 

Cheeter  Jonee,  for  tiie  pluntiff,  was  not  called 
«pon. 

Collins,  M.B. — This  is  an  appeal  from  an 
order  of  a  Countf  Court  judge  by  which,  In  the 
-exenuse  of  his  tuscretiov,  he  directed  that  tbe 
■def  eiUiants  should  pay  to  the  applicant  the  costs  of 
her  application  up  to  the  date  when  the  defen- 
•dants  psid  money  into  court.   The  case  seems  to 
me  to  be  a  very  simple  one  when  the  facts  are 
-dearly  nnderstood,  and  I  think  there  is  no 
•ground  whatever  for  the  defendants'  appeal.  The 
■applicant  is  the  widow  of  a  workman  who  died 
from  the  eflscte  of  an  accident  which  happened 
while  he  was  in  the  employment  of  the  defen- 
•dants.   He  died  intestate,  leaving  a  widow  and 
children.     The  defendants  admitted  that  they 
were  liable  to  pay  oompensation  nnder  the  Work- 
men's Compensation  Act  1897  to  the  workman's 
dependants,  and  there  was  no  dispute  as  to  the 
■amount,  bat  they  refused  to  pay  it  to  the  widow 
unless  tih»  first  took  out  letters  of  administration, 
^e  declined  to  do  that,  aad  made  an  application 
:for  oompensalitm  under  the  Act  on  behalf  of 
liers^  uud  her  children.   Xow,  in  my  opinion, 
the  defendants  had  no  right  to  inust  on  the  widow 
iiaking  out  letters  of  administration  aa  a  conation 
preoedent  to  tiieir  paying  her  the  amount  of  com- 
pensation which  tt  was  agreed  that  they  were 
uable  to  pay.   She  was  consequenUy  obliged  to 
commence  proceedings  under  the  Act  to  obtain 
the  sum  she  was  entitled  to.   The  defendants  then 
pud  3001.  into  court,  and  thereupon,  under  rule  5 
(3)  of  the  Workmen's  Compensation  Bnles  1898, 
fmrther  proceedings  against  them  were  stayed. 
But  how  about  the  oosts  up  to  the  date  of  the 
payment  into  court  P   Far.  6  of  the  second 
schedule  to  the  Aot  provides  that :  "  The  costs  of 
and  incident  to  the  arbitration  and  proceedings 
connected  therewith  shall  be  in  the  discretion  of 
the  arbitrator."    Now,  the  facts  were  that  the 
widow  was  willing  to  accept  the  defendants'  offer 


(a)  Beported  bj  C.  F.  Dubclv,  Eiii.,  Burl>tor<«t-LftW. 
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Hkhbt  Mubestt,  who  died  in  1851,  bv  his  will 
d&ted  the  16th  April  1849  charged  all  his  raal 
eabUe  with  the  payment  of  a  portion  of  5000Z.  to 
raoh  of  the  child&«n  of  his  daughter  Jolia  Matilda 
(then  nnmarried,  bat  who  BQMeqnently  married 
Hr.  Etheridge)  as  should  attain  twentj-one  or 
marry  as  therein  set  out;  he  also  confirmed  a 
bond  into  which  he  had  entered  with  the  tmstees 
of  the  marriage  oettlement  of  his  daughter  Mrs. 
Emily  Dashwood  for  his  executors,  administrators, 
and  assigns,  to  par  a  sftm  of  50001.  as  a  portion 
for  snoh  ct  her  children  as  ahonld  attain  twenty- 
cm  or  many,  charging  his  real  eatate  only  thme- 
vith,  bat  exoneratiiw  nis  peraonal  eatate;  he  also 
cfnifirmed  a  oOTcnant  whioh  he  had  made  with  the 
trosteee  of  the  marria^  aettlement  of  his  daughter 
Mrs.  B^nolds,  for  hu  executors,  administrators, 
and  assigns,  to  pay  a  sum  of  50001.  as  a  portion 
fcnr  moh  oi  her  cmldren  as  should  attain  twenty- 
one  or  marry,  chaining  his  real  estate  only  there- 
with, but  exonerating  his  personal  estate. 

In  May  1880,  in  consequence  of  Mrs.  Etheridge 
and  Mrs.  Dashwood  having  died  and  having  left 
children  who   had   attained    twenty-one,  tiie 

etrtions  to  be  paid  to  them  became  raisable,  and 
enry  Joseph  Mnskett,  the  testator's  son  and 
devisee  for  life  of  bis  real  estate,  then  commenced 
an  action  properly  constituted  intituled  Mutkett 
T.  Mualutt  to  clear  the  real  estate  from  the 
charges  thereon.  Mrs.  Rernolds  (who  is  still 
living)  had  at  that  time  nad  sereral  obildren, 
cue  of  whom  at  least  had  than  attained  twenty- 
one. 

On  the  17tb  May  1882  an  order  was  made  in 
this  action  directing  that  the  two  portions  then 
XMsable,  ioeether  with  the  taxed  costs  and  a  small 
sum  of  1851. 19«.  lOd.  for  enfranchising  copyhold 
land  of  the  testator's,  should  be  raised  by  mort- 
gage of  all  the  testator's  real  estate  to  one  Samuel 
Nightingale,  the  mortgage  to  be  settled  hj  the 
jndge. 

The  mortgage  deed  so  settled  made  between 
Henry  Joseph  Mnskett  and  Samuel  Night- 
ingale and  executed  on  the  2lBt  July  1883,  was 
expressed  to  be  made  as  to  all  the  hereditaments 
oomprised  therein  "  without  prejudice  to  any 
ohai^  which  may  be  subsisting  thereon  snderthe 
said  will  of  the  said  Henry  Muskett."  The 
motigagee  duly  paid  the  money  lent,  amounting 
to  10,8621. 12a.  3d.,  into  oonrt,  and  thereout  the 
two  portions  of  5000J.  were  paid  to  the  children  of 
Mrs.  Etheridge  and  Mrs.  Dashwood  entitled 
thereto,  and  also  676Z.  12i,  5d.  was  paid  out  for  costs 
and  1852. 19*.  lOd.  for  enfranohi«ng  the  copyholds. 
It  appeared  that  the  mortage  debt  with  arrears 
of  interwt  was  now  due  and  owing,  and  that  the 
mortgaged  hereditaments  would  prove  insufficient 
in  value  for  the  payment  in  full  of  the  respec- 
tive sums  of  money  charged  upon  them,  and 
questions  thereupon  arose  as  to  the  respective 
priorities  of  the  money  lent  on  the  mortgage  and 
^e  remaining  portion  of  5000Z.  equitably  chained 
upon  the  hereditamente  though  not  yet  raised. 

This  was  an  action  brought  by  Samuel 
NightingsUe,  son  of  the  original  mortgagee,  to 
whom  the  mortgttge  had  been  transferredj  chdm- 
ing  a  declaration  that  he  was  entitled  to  priority 
in  respect  of  bis  mor^ge  over  the  remaining 
portion  of  50001.  covenanted  to  be  pud  to  Mrs. 
Beynolds'  children,  and  b^  tlie  will  of  the 
temator  charged  upon  all  lus  real  estate.  The 
plaintiff  also  asked  for  loredosnre  or  sale. 
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For  tihe  defendants,  Mrs.  Beynolds,  her  ebiUreD. 
and  persons  claiming  tiirongh  tbem,  it  was  aU^ed 
that  Samuel  Nightingale  entered  into  his  mort- 
gage with  full  bnowlMge  of  and  subject  to  thar 
charge,  and  it  was  submitted  that  the  plBintiff 
was  not  entitled  to  any  priority  over  th«r  charge, 
and  it  was  furtiier  alleged  that  the  chaq;es  in 
favour  of  their  family  and  Mrs.  Dashwood'^ 
family  took  precedence  of  the  chanis  in  favour  of 
Mrs.  Etheridge's  family  by  reason  that  the  trustae* 
of  the  two  former  were  specialtiy  raeditors  (rf  tiie 
testator  at  the  time  of  ms  dewi,  so  tint  thar 
charge  nuked  port  passu  with  that  infavour  of 
Ura.  Daahwood'a  family,  but  in  priority  to  thst 
in  favour  of  Mrs.  Etheridg^a  family.  Tb^ad^ 
mitted  the  priority  of  the  cost  of  enfranehini^ 
the  copyholds,  but  alleged  that  the  oosts  of  laiu^ 
tiie  duagn  ranked  with  the  ofaarges. 

P.  0.  Xawrmes,  K.O.  and  T.  K,  Yomui  for  tbs 
plaintiff.-- We  are  entitled  to  primity  so  far  aa  th» 
two  portitms  and  the  ooets  are  otmoemed.  We 
have  a  l^tal  mortgage  sanctioned  by  the  oooit, 
whereas  Mrs.  Reynolds'  portion  is  nilyobsiged 
in  equity.  With  loepeofe  to  the  ooets  they  rsfomd 
to  Seaton's  Jndgmenn  and  Ordm,  6th  edit,  tdL% 
p.  1736. 

WarringtontK.C.  and  Z^swn  for  Mrs.  Bejwddi 
and  her  children. — The  plaintiff  took  his  mov^ige^ 
witli  express  notice  of  oar  charge  and  subject  t» 
it.  He  can  therefore  claim  no  priority  over  lu. 
Under  the  will  we  claim  to  rank  pari  pom  with 
the  other  two  charaes,  and  as  a  specialty  debt  in 
priori^  to  Mrs.  Euieridge's  portion.  The  order 
of  the  court  could  not  give  the  mortgagee  as; 
greater  right  tiian  the  will  gave  the  persons  in 
whose  favour  the  chai^^  were  made.  They 
referred  to 

Kidtuy  V.  Cotutmdktr,  12  Yes.  Jan.  154. 

W.  A.  Peek,  for  persons  claiming  throai{h  » 
deceased  child  of  Mrs.  Beynolds,  adopted  tbe 
same  argamwis. 

DmteZ  Jimes  for  the  persons  entitled  to  th» 
testator's  estates  sabjeot  to  tlie  ehaigas  thenoa. 

Cur.  adv.  tuU, 
Kekewjch,  J. — Henry  Muskett,  the  ebsrgn. 
on  whose  real  estate  have  given  rise  to  this  aetion. 
had  thne  daughters,  Emily  Looiaa  Dashwood, 
Clara  Hannah  Beynolds, .  and  Jnlia  Kalilda 
Etiieridge.  The  first  two  married  before  hs  mads 
his  will,  but  the  other  was  then  a  spinster.  On 
the  marriage  of  Mrs.  Dashwood  he  secured  ty 
her  by  bond  given  to  the  trustees  of  her  marriage 
settJement  a  sum  of  50001..  and  on  the  marria^ 
of  Mrs.  Reynolds  he  secured  a  like  sum  of  50001. 
by  covenant.  The  sum  of  5000Z..  which  was  ia 
each  case  m»do  payable  after  the  death  of  Henry 
Muskett,  was  also  in  each  case  settled  on  the 
children  of  the  marriage  attaining  twentv-cme. 
In  each  case  a  life  annuity  was  also  aeoured  aa  s 
provision  for  the  daughter  and  her  hnsband  until 
the  50001.  became  payable.  These  annuities 
must  not  be  lost  sight  of,  and  may  enter  into 
some  ^aestitms  later  on,  bat  I  do  ni»- propose  to 
complicate  this  statement  of  the  facts 
further  reference  to  tiiem.  Henvy  Mnskett  made 
his wiU  dated  the  16th  April  1849.  Hethenby 
gave  to  his  daughter  Jnua  Matilda  fthen  as- 
married,  but  who  afterwards  married  Hr.  Ethe- 
ridge) an  annnity  of  200L  for  her  life,  aod  in  cue 
his  daughter  should  marry  and  leaTO  (diildren, » 
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j^n  for  the  portion*  of  enoh  obildren  attaininff 
twentj-one  the  sum  of  50001.  He  enbjeotod  and 
char^  speoified  real  estate  (which  was  in  fact 
all  hit  real  estate)  with  the  annuity  to  his  laid 
daughter,  as  also  with  an  annuiW  given  to  his 
wife,  and  with  the  said  sum  of  50001.  He  referred 
to  the  bond  given  on  the  manriaKe  of  Mrs.  Dash, 
wood  and  the  settlement  of  the  50001.  thereby 
secured,  and  after  confirming  snob  bond  and 
settlement  in  every  respect,  he  exonerated  his 
personal  estate  from  the  payment  of  the  several 
annuities  and  sums  of  money  bo  Moored  and 
made  payable,  atatdng  bis  uitanti<m  that  the 
same  abonld  be  ohai|^  upon  and  payaUe  ont 
of  hia  real  estate  only.  He  vrferred  to  the  Mttle- 
ment  made  on  the  mani^e  of  Vbn.  B^olda, 
confirmed  thati  and  also  exonerated  his  personal 
estate  from  the  payment  oi  the  several  annuities 
and  sums  of  mooey  thereby  secured  and  made 
payable,  and  stated  his  intention  Uiat  the  pame 
slioold  be  charted  npon  and  payable  out  of  his 
real  estate  only.  He  gave  the  residue  of  his 
personal  estate  to  his  son  Henry  Joseph  Mnskett, 
subject  neverthelms  to  and  after  payment  of  his 
just  debts  and  bis  funeral  and  test  amenta^ 
expenses,  and  certain  legacies  (not  here  specified) 
which  he  had  given  to  his  wife  and  daughters 
respectively,  and  he  provided  that  in  oaee  his 
personal  estate  should  be  insufficient  for  the 
payment  his  debts  and  ioneral  and  testa- 
mentary expenses  and  the  iMaoiea  therainbe- 
fore  last  mentioned,  the  same  should  be  a  oharae 
npon  and  payable  ont  of  his  real  estate,  which  he 
tboel^  gave  fo  his  said  son  for  his  life  with 
remainder  to  his  nhildren.  Henry  2f  askett  died 
in  1851.  His  daughter  Julia  Matilda  married  Mr. 
Etheridge  in  1856,  and  died  in  1858,  leaving  one 
child,  who  attiuned  twenty-one  in  Oct.  1879. 
Mrs.  Daabwood  died  in  1870.  She  had  two 
children,  who  attained  twenty-one  before  May 
1880.  Mrs.  Beynolda  had  several  ohil^n,  one  of 
whom  at  least  attained  twenty-one  before  May 
1880.  She  is  still  alive  and  is  the  first  defendant. 
In  May  1880  Henrf  Joseph  Mu8kett.the  testator's 
son  and  devisee  for  lift)  of  the  real  estate,  com- 
menced an  action  in  the  Chancery  Division, 
iatitnled  Mutkett  v.  Mu$kelt,  in  order  to  get  the 
teal  estate  oleared  of  tiie  charges  thereon.  The 
aotiott  was  properly  constituted  for  tiiis  purpose 
neh  of  Vb»  parties  interested  as  were  noib  made 
deftodanta  in  Che  first  instaaos  being  awved  with 
notice  of  the  decree*  and  tfaer^tore  eqnally  bonnd 
by  the  proceedings  as  if  th^  had  heen  named 
defendants.  Then  was  a  statement  of  tHaim  to 
which  I  will  refer  presentlv,  and  on  the  3rd  July 
1880  a  decree  was  made  oy  Hall,  Y.G.  directing 
numerous  inquiries  mainly  concerned  with  the 
parties  interested  in  the  r^  and  leasehold  estates 
passing  by  the  will  and  the  charges  thereon.  The 
1st  and  13th  loqniries  are  in  the  following  terms : 
"  1.  An  inquiry  whether  the  debts  of  the  testator 
other  than  the  b<md  debt  of  50001.  to  the  tmstees 
of  Mrs.  Dashwood's  marrie^  settlement,  and 
other  than  the  anm  of  50001.  secured  by  the  tes- 
tator'a  covenant  with  the  trustees  of  Mrs. 
Bernolds'  marri^^  settlement,  in  the  testator's 
vill  respectiTsIy  mentioned,  and  whether  the 
foneral  and  testamentary  ex^mses  of  the  testator 
and  the  pecomary  logaciea  snven  by  his  aaid  will 
other  than  the  pcotion  of  SfwOI.  bequeathed  to  the 
child  or  children  of  his  daughter  Jalia  Matilda 
have  been  respectively  paid.  13.  An  inquiry 
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whether  any  and  which  of  the  several  portions  of 
50001.  and  50002.  in  the  said  will  nspeotively 
mentioned,  and  thereby  charged  npon  the  tes- 
tator's real  estate  in  exoneration  of  his  personal 
estate  are  now  raiaable,  and  to  whom  such  of  the 
said  portions  as  are  now  raisable  ought  to  be  paid." 
This  decree  was  based  on  a  statement  of  olaiin 
which  set  forth  the  will  at  length,  and  stated  that 
the  plaintiff  to  whom  administration  with  the  will 
annexed  had  been  granted  had  long  since  received 
and  got  in  the  personal  estate  of  the  testator, 
and  had  paid  thereont  the  testator's  debts  and . 
fnueral  aod  testamentair  expenses,  and  the 
legades  fdrm  by  hia  wil^  other  than  the  swd 
portion  <n  50001.  tor  the  diild  or  diildren  of  hi*., 
daughter  Julia  Matilda.  It  also  stated  that  Mrs. . 
Etheridge  and  Mrs.  Dashwood  and  Mrs.  Holmes, . 
one  oC  the  latter's  children  who  had  attainecU 
twenty-one,  had  respectively  applied  to  the  plain- . 
tiff  and  had  required  purment  of  their  portions  . 
of  50001.  and  50O0Z.    The  plaintiff  claimed  in- . 
qniries  respecting  the  snid  several  sums  of  5000Z. 
and  50002.,  and  that  suoh  sums,  if  any  of  them, 
were  then  due  and  payable  might  be  ordered  to . 
be  raised  by  mortgage  of  the  real  estate,  and' 
that  provision  might  be  made  for  raising  the 
otiier  or  others  of  the  said  portions  when  the; 
same  became  payable.  It  will  be  observed  that 
the  statement  of  claim  and  the  decree  based 
thereon  recognised  the  distinction  between  Mrs. 
Etheridge'a  portion  tm  the  one  hand,  and  the 
portions  of  Mrs.  Daahwood  and  Mrs.  Bmnolda  . 
on  the  other,  the  formw  bmng  beqoeathea  as  . 
legacy,  and  thon^h  charged  on  the  real  estate.,, 
not  so  chained  in  exoneration  of  the  personal 
estate,  whereas  the  other  p<n-tions  were  not  in. 
any  sense  legacies,  and  were  charged  on  the  real 
estate  in  exoneratkm  of  the  personal  estate.   It . 
will  further  be  observed  that  the  statement,  of; 
clum  contemplated  that  all  the  portions  might 
not  then  be  raisable,  and  that  provision  for 
raising  those  not  then  requiring  to  be  raised 
would  have  to  be  made,  and  the  decree  gives . . 
liberty  to  apply  in  chambers  for  raising  by  sale 
or  mortgage  what  was  neoeseary  for  the  purpose  . 
of  satirfying  such,  if  ai»,  of  the  testator's  debta. 
as  remained  unpaid,  and  were  then  raiEable  ont 
of  his  real  estate,  and  also  what  ahoold  be  cer- 
tified to  be  due  in  respect  of  the  prindpal  of 
soch  of  the  said  portions  respectively  as  ahonld 
for  the  time  being  be  raisable  t(^titer  with  tiie 
oosta  of  action.  I  have  referred  ^us  fully  to  tha  . 
statement  of  claim  and  deoree  beoanse  the  impor- 
tant distinction  between  the  portion  of  Mrs. 
Etheridge's  children  and  the  portions  of  the  . 
children  of  Mrs.  Daahwood  and  Mrs.  B«ynolds 
escaped  notice  in  the  argumutts  before  me,  and  . 
it  may  lead  to  some  further  proceedings.  On... 
first  recognising  the  importance  of  this  distinc- 
tion I  thought  o£  calling  for  further  argument. . 
at  once,  but  on  reflection  it  seemed  to  me  that 
further  argument  would  be  of  no  assistance  in. 
detenpining  the  real  point  now  falling  for  decision,^ 
and  tiiat  it  would  be  better  to  determine  that, 
point  and  leave  those  concerned  to  raise  snch, 
farther  questions  as  they_  might  be  advised. 
Strange  to  say,  the  distiiution,  uough  apparent. 
<ni  the  faoe  of  the  decree,  was  immediately  lost . 
sight  of,  and  I  am  afr^d  that  this  has  to  some, 
extent  been  tin  oaose  of  the  present  litigation.. 
The  chief  clerk's  oertifioate,  u  ^awter  to  the- 
inqairies  directed  1^  the  decree,  was  made  <»i  t^ 
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17th  Feb.  1882.  I  need  only  to  refer  to  that  part  of 
it  which  answers  the  inquiry  No.  13  above  set  oat. 
The  answer  to  that  inquiry  commences  thus: 
"Of  the  several  portions  of  5000Z.,  50001.  and 
5000Z.  in  the  said  will  respectively  mentioned  and 
thereby  charged  upon  the  testator's  real  estate  in 
exoneration'  of  his  personal  estate,  <mlj  the 
following  are  now  raisable— that  is  to  say."  And 
it  then  proceeds  to  find  that  the  portion  of  5000/. 
nveu  for  the  children  of  Mrs.  Etheridge,  and  also 
uie  portion  of  50001.  ^ven  or  seciued  to  tbe 
ohildreu  of  Mrs.  Dashwood,  were  then  raisable 
and  oaght  respectively  to  be  i>aid  to  the  persons 
in  the  certificate  mentioned  in  that  behalf.  The 
decree  did  not  reserve  further  consideration,  but 
■an  application  was  made  in  chambers  under  the 
tiberty  to  apply,  and  on  that  application  an  order 
was  made,  dated  the  17th  May  1882.  It  provides 
-^or  the  taxation  of  costs,  and  after  reciting  that  it 
appeared  by  the  chief  clerk's  certifioate  that  the 
-sums  of  50001.  and  50001.  were  then  raisable  in 
respect  of  the  portion  of  the  children  of  Mrs. 
Stheridge  and  Mrs.  Dashwood,  it  was  ordered  that 
the  said  sums  and  costs  should  be  raised  by  a 
mortga^  of  the  real  estate  to  one  Samuel 
Ifightingale,  who  was  willing  to  lend  the  same, 
and  that  such  mortgage  should  be  settled  hj  the 
judge.  Provision  was  made  for  the  execution  of 
the  mor^;atfe  in  terms  which  gare  rise  to  some 
•disoassion  before  me,  bnt  need  not  now  be 
jtotioed.  The  money  loit  was  ordered  to  be  pud 
into  court,  and,  after  ^rectii^  payment  tture- 
ont  of  the  taxed  costs,  it  was  further  ordered 
that  thereout  also  the  said  sums  of  50001. 
and  5000Z.  aad  19a.  lOd.  which  had  been 
'  expended  in  the  enfranchisement  of  copyholds 
should  be  paid  to  such  persons  as  should 
be  certified  entitled  to  receive  the  same  and 
in  such  proportions  as  should  be  also  certified. 
The  mortgage,  to  which  I  will  presently  return, 
-was  settled  and  executed  as  Erected  by  the  order, 
-tbe  moneys  leut,  including  the  taxed  costs  and  the 
«nfranchisement  moneys,  amounting  altogether  to 
10,8621.  128.  3d,  were  paid  into  oom-t,  and 
^)n  the  2nd  Aug.  1883  there  was  a  farther 
•certificate  finding  to  whom  the  moneys  were 
payable.  For  the  present  purpose  it  is  snlD- 
4Ment  to  say  that  SOOOl.  was  oertified  to  be 
rajable  and  was  ^aid  to  the  trustees  of  Mrs. 
Etheridge's  only  child,  and  5000Z.  was  fonnd  pay- 
able and  was  paid  to  the  children  of  Mrs. 
Dashwood  or  those  claiming  through  them.  The 
mortgage  is  dated  the  21et  Jaly  1883,  the  parties 
being  Henry  Joseph  Muskett  and  Samuel  Nightin- 
gale. So  much  was  made  of  this  document  on 
behalf  of  the  plaintiff  that  it  is  worth  while  to 
particularly  mention  the  important  passages.  It 
IS  a  lengthy  document,  and  there  are  many 
recitals,  including  of  course  all  the  Chancery  pro- 
ceedings. There  are  recitals  to  tbe  effect  that  the 
portions  of  Mrs.  Stheridge  and  Mm.  Dashwood 
were  raisable  by  reason  of  those  ladiee  having 
had  children  who  attained  twenty  -  one,  and 
there  is  a  recital  that  Mrs.  BeynouU  was  still 
living  and  had  had  several  children,  but  their  ages 
are  not  mentioned.  The  operative  part  mna  ns 
follows :  "  Now  tins  indentnre  vritneseeth  that  in 
farther  pursuance  of  the  said  recited  order,  and 
by  virtue  thereof  and  in  consideration  of  the  said 
sum  of  10,862j.  12s.  Bd.  as  paid  by  the  said  Samuel 
NightinMle  as  aforesaid  he,  the  said  Henry 
Joseph  Muskett,  as  beuefloial  owner  so  far  as 
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reUtes  to  his  estate  or  interest  for  life  under  tbe 
said  recited  will  of  the  said  Henry  Huskett  in  the 
hereditaments  intended  to  be  hereby  assured,  and 
so  as  to  pass  the  full  benefit  of  the  charge  created 
by  tbe  same  will  in  priority  to  tbe  said  life  eetate 
or  interest  for  the  purpose  of  raising  the  portions 
of  5000Z.  and  5000t.  provided  respectively  for 
child  or  children  of  the  said  Julia  Matilda 
Etheridge  and  for  the  children  of  the  said  Charles 
Barton  Dashwood  and  Eaiily  Louisa  his  wife,  sad 
the  interest  on  the  same  portions  respectively,  and 
as  trustee  so  far  M  relates  to  tbe  eetate  or  interest 
of  the  persone  entitied  in  remainder  in  the  suae 
hereditament^  heret^  grants  and  conveys  onto 
the  said  Samuel  Nightingale  all  aud  singular  tbe 
manor  or  lordship,  or  reputed  manor  or  lordship, 
advoirson,  capital,  and  other  messuages,  farms, 
lands,  taiemeuts,  and  hereditam^ts,  spedfied 
aud  particularised  in  the  schedule  hereunder 
written,  being  part  of  the  hereditaments  and 
premises  mentioned  ia  the  first  schedule  to  the 
chief  clerk's  certificate  made  in  the  said  acticm, 
to  hold  unto  and  to  the  use  of  the  aald  Samud 
Nightingale  in  fee  simple,  and  particularly  as 
to  the  premises  specified  and  partioularised 
in  the  second  part  of  the  said  schedule  tfaaieto 
with  the  fall  benefit  and  advantage  of  ths 
enfranohlsement  intended  to  be  made  tbemol  u 
aforesaid ;  but  as  to  the  premises  roecufied  and 
particularised  in  the  third  part  of  the  same 
•ohedole  aconding  to  the  oastom  ci  tiie  saBS 
manor  of  Borgh  v  aux,  aad  by  and  under  the 
rents,  suits,  and  services  therefore  due  and  of 
right  accustomed  and  subject  as  to  the  life  estate 
or  interest  of  the  said  Henry  Joseph  Moskett  to 
the  mortage  thereon  hereinbefore  mentvmsd. 
and  as  to  all  the  said  hereditaments  and  piemiBSS 
without  prejudice  to  any  charge  which  may  be 
subsicting  therein  under  the  said  will  of  the  swd 
Heary  Muskett,  subject  to  the  proviso  for 
redemption  hereinafter  contained,  it  appears 
from  what  is  above  set  out  and  otherwise  in  ths 
deed  that  Henry  Joseph  Muskett  had  incambwed 
bis  life  estate,  and  this  explains  some  oomplica- 
tioos  in  the  form  of  conveyance,  bnt  it  ie  really 
immaterial  for  the  present  pnrpoee^  and  omnot 
in  the  least  affect  the  sabatanoe  cA  the  deed  or 
any  queetifm  arising  tbweon.  The  proviso  for 
redemption  is  in  efteut  that,  on  the  pnnmpal  and 
interest  being  paid,  the  property  shall  oe  con- 
veyed to  the  thm  snbsieti]^  uses  or  limitations  of 
the  will.  The  plaintiff,  who  is  not  the  wiginsl 
mortgagee,  but  takes  bis  place  by  transfer,  insists 
that  under  this  deed  the  lagsl  eetate  is  vested  in 
him.  This  must  be  so.  Theorderof  tbelTtiiUay 
1882  is  not  exprrased  in  the  form  generally 
adopted  where  oae  is  appointed  to  convey  on 
behalf  of  others  who  are  treated  as  trustees,  bat 
it  was  undoubtedly  the  intention  of  the  order  to 
vest  in  the  mortgagee  the  eetate  of  the  testator 
and  such  other  estate  as  had  been  acquired  undw 
the  orders  of  the  court,  and  I  cannot  think  that 
the  neglect  to  follow  the  prescribed  forma  can 
diminish  the  effect  of  the  oraer  whi(^  was  other- 
wise properly  made  in  an  actitm  properiyoonati- 
tatedfor  that  purpose.  Tbe  punt  is  not  to  my 
mind  one  of  much  impcxrtance,  but  the  plaintiff  is 
80  far  right.  This  action  has  been  uoofl^t  for 
the  purpose  of  asserting  the  plaintiff's  righte  as 
mortgagee  and  obtuning  the  relief  to  whiut  be  is 
entitled  in  that  character.  The  aerions  and 
indeed  only  question  is  whether  the  r^""*»*  !■ 
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Sni  mortgagee  for  the  sum  which  he  advanced, 
or  whether  Mre.  Beynolds*  portion  o'  50001. 
will  hare  to  be  raised  oat  ot  the  same  real 
estate  on  the  footing  of  eqoalitj.  The  phuntiCE 
oimtends  that  he  is  entitled  to  priority,  and  that 
whatever  Mrs.  Reynolds'  50001,  comes  to  be  raised 
by  B  mort^jage,  that  mortgage  will  be  subject  to 
bis,  BO  that  the  new  mortgage  will  be  a  second 
charae,  which  the  property  may  be  unable  to  bear. 
Thedeteicee  (rf  iboaeintwwted  in  Mrt.Beyxudd8* 
portim  raiae  a  p<nnt  whioh  I  have  found  some 
diffiooUj  in  aTOremating.  Vhey  say,  as  I  underw 
stand  them,  that  beoanse  Hrs.  Beynolda'  and  Mrs. 
Dashwood's  portioiM  were  debts — and  one  defenoe 
adds  speomUy  debts— therefore  they  are  in  a 
better  position  as  regards  priority  of  charge  on 
the  real  estate  than  Mrs.  Ebhendge's  portion, 
whioh  waa  mere  bounty,  and  that,  therefore,  Mrs. 
Reynolds*  portion  most  rank  pari  patau  ■with  Mrs. 
Dashwood's  portion,  and  that  that  of  Mrs. 
Etheridge  must  be  postponed  to  their  portion, 
and  they  seek  to  impeach  the  plaintiff's  claim  of 
pii(mty  in  this  manner  and  to  this  extent.  In 
the  geniaral  administration  of  the  testator's  real 
and  personal  estate,  for  which  the  assistance  of 
the  court  has  not  yet  been  invoked,  this  distinc- 
tion between  Mrs.  Etheri^^'s  portion  on  tiie  one 
hand  and  the  other  two  portions  on  the  otiwr 
(not,  be  it  observed,  the  same  diatinotaon  as  that 
to  whioh  I  have  oalled  attention  in  an  earlier  part 
of  tUa  judgment)  ma^  be  of  importance  and  nay 
give  riae  to  some  nice  qoeetions,  but  for  the 
peeent  puntose  we  are  only  conradering  how  and 
m  what  (UToer  the  several  portions  are  diaived  on 
the  real  estate  by  the  will,  and  are  raisable  by 
reason  of  that  chs^:^,  and  are  not  at  all  oonoemed 
with  the  fact  that  some  or  all  of  the  portions 
might  for  other  purposes  and  in  some  ouier  pro- 
ceedings have  been  directed  to  be  raised  inde- 
pendently of  that  chai^  and  so  raised  accord- 
ingly. In  what  has  been  just  said  I  have  really 
decided  tihe  main  question.  Not  only  is  the  mort- 
gage expressly  made  without  prejudice  to  any 
change  which  might  be  subsisting  on  the  real 
estate  under  the  will,  but  the  whole  form  and 
sabatanott  of  it  go  to  show  what  undoubtedly 
most  be  the  fact,  (hat  the  whole  object  of  the 
eoort  in  Muutioning  and  directing  t^t  mortgage 
ma  to  giTe  effect  to  the  testator's  directions 
respecting  certun  chargea  on  his  real  estate  so 
br  as  it  was  then  oonTenient  to  ffrm  effect 
to  them  without  for  a  moment  ignoring  what- 
ever otiier  chai^ea  he  might  nave  created 
therecm.  The  acUon  was,  as  already  remarked, 
properly  ocmstitnted  for  the  purpose  of  clearing 
the  real  estate ;  but  it  was  not  competent 
to  the  court  in  such  an  action  to  do  more 
tiian  investigate  the  charges  on  the  real  estate 
created  by  the  testator's  will  and  to  provide 
for  them  as  occasion  required.  Tfais  is  the 
tenour  of  all  the  proceedings,  including  the  order 
of  the  17tb  May  1S82.  It  is  also  the  tenour  of  the 
mortgage  deed  itself.  It  may  be  that,  looking 
back  with  subsequently  acquired  knowledge,  we 
can  say  that  it  would  haTe  bem  better  to  have 
niaed  aU  the  portions  at  qne  uid  the  same  time ; 
but  thia  is  quits  a  diAsKent  thing  from  saying,  and 
we  are  n<^  entitied  to  say,  that  the  court,  in  ful- 
filling the  testator's  direoU<ms,  whioh  was  iteonly 
duty,  intended  to  place  two  of  the  portions  in  a 
bmer  porit^  tiian  the  third,  or,  in  other  words, 
to  give  tiie  mortgagee  a  charge  for  tite  two  in 


pricurity  to  the  third,  which  was  from  the  first 
equally  entitled  to  a  like  charge  under  the  will. 
Nor  can  the  mortgi^gee  or  the  plaintiff  claiming 
through  him  complam  because,  even  if  the  mort- 
gagee did  not  know  for  certain,  as  perhaps  he  dld^ 
not,  although  it  was  a  fact  that  the  third  portion 
would  ultimately  have  to  be  raised,  yet  he  did 
know  that  it  would  be  a  charge  if  there  were 
children  of  Mrs.  Reynolds  to  claim  it,  and  that  at 
least  there  were  children  in  existence  entitled  in 
expectanpy.  In  my  judgment,  therefore,  the 
pl^tiff  can  <uily  daua  a  change  on  the  rea* 
estate  for  the  two  sums  of  50002.  pari  pcuau 
with  the  third  sum  of  like  amount,  and  this  not- 
withstanding that  this  third  sum  is  at  present" 
only  ohai^^  in  equity  by  virtue  of  the  will^. 
whereas  the  plaintiff  has  a  1^<U  mortgage  sanc- 
tioned by  the  oourt.  To  put  it  in  other  words,  he  - 
cannot  claim  priority  by  reason  of  his  legal  mort- 
gage as  against  another  ohai^e  - of  equu  rank' in- 
equity of  which  he  had  express  notice,  and 
sabject  to  which  he  accepted  his  mortgage. 
Having  regard  to  the  many  possible  questions 
which  ma^  have  to  be  arflrued  and  worked  out  in 
order  to  give  all  parties  their  equitable  righte  (if 
in  truth  uiey  can  now  all  be  secured  in  full),  I 
think  it  better  not  cmly  to  content  myself  witb 
deciding  the  one  question  of  law  which  was  the' 
sabject  of  an;ument  before  me,  bat  tartiusr  tc 
suggest  that  mfors  anythii^  further  is  done,  it 
wiu  probabhr  be  bettw  for  toe  juurtiea  interested 
to  ocmdder  war  respective  ^sitiona  and  to  take 
an  opp<»'tuiiity  of  ascertaining  iiie  facte  hitherto 
not  Inrought  into  prominence,  and,  so  far  as  I  am 
aware,  not  ^eb  ascertained,  whioh  are  necessary  to 
a  correct  view  of  these  positions.  ObTiously,  for 
instance,  it  is  impossible  to  adjust  the  rights  of: 
the  parti ee  without  inquiring  into  the  administra- 
tion of  the  personal  estete,  about  which  I  know 
nothing  beyond  what  is  mentioned  in  the  state- 
ment m  claim  quoted  above.  But  there  are  two 
subor^nate  questions  which  were  discussed 
and  can  conveniently  be  disposed  of.  It  has  been- 
mentioned  incidentally  that  a  sum  of  1851. 19s.  lOd. 
was  required  to  carry  out  the.en&^nchisement  ' 
certain  oopyhcdd  lands  aubjeot  to  the  uses  of  the- 
will.  This  was  added  to  the  sum  which  tiie  mort~ 
mgee  adranoed.  and  was  paid  by  the  order  ai 
the  oonrt  to  the  lord  of  the  manor  for  sucli 
enfranchisement.  It  is  agreed  on  all  hands  tbat 
all  partieB  interested  in  tno  real  estete  have  had 
and  will  have  the  benefit  of  this  enfranchisement, 
and  that  it  was  necessuily  raised  for  this  purpose. 
There  can  be  no  question  but  that  the  plaintiff  is 
entitled  to  priority  as  regards  this  sum.  The 
mortgagee  afao  advanced  t£e  sum  of  6761. 12«.  5<2.. 
the  amount  of  the  coste  of  the  action  of  Muakett 
V.  Muskett,  including  the  costs  of  the  mortgage 
itself,  which  coste  were,  by  the  order  of  the  l7tb 
May  1882,  directed  to  be  taxed  and  paid  to  the 
persons  entitled  to  receive  the  same.  About  the 
pcwition  as  regards  the  other  incumbrances  of 
this  sum  there  was  some  discussion,  and  it  was 
ur^ed  for  the  plaintiff  that  he  is  entitled  to 
priority  as  r^a^rda  this  sum  also.  It  is  quite 
settled :  (see  Jrmairong  t.  Armitron^,  18  Eq.  541) 
that  trustees  who  have  power  to  raise  a  certain 
sum  by  mortgage  for  the  benefit  of  a  particular 
^rson  or  cdus  of  persons,  have  also  implica- 
tion power  to  raise  the  mddental  coste  by  mtnt- 
fpao  of  tiie  same  property,  and  if  and  whenever 
it  beoomes  neceasaiy  to  nKxb  to  the  court  for  the 
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purpose  of  enforcing  and  raiting  a  charge,  it  is 
the  eatabllBhed  rule  that  the  coats  of  ute  pro- 
eeedings  are  also  raibed  as  an  addition  to  the 
original  oharge.   There  maj,  of  conrae,  be  cases 
in  which  there  has  been  litigation  in  the  strict 
sense  of  the  word,  the  costs  of  which  the  court  may 
hold  to  be  payable  either  wholly  or  partially  by 
those  who  are  responsible  for  the  litigation,  but 
where  the  proceedings  are  ot  an  adtninisb^tire 
•oharaoter  the  general  role  obtains  as  to  the  entire 
•coats  of  anch  proceedings.    Any  other  result 
would- be  nnjust  to  those  entitled  to  Uie  benefit  of 
-the  ehai^  who  would  get,  not  what  the  testator 
has  pronded  for  them,  or  which  has  been  aeonred 
■4iy  some  bond  or  ooTenant*  but  only  that  eum  less 
'  costs  which  might  amount  to  a  considerable 
-deduction.   Gases  dealing  with  a  difEerent  cha- 
racter of  administration  need  not  be  noticed,  for 
the  proceedings  in  Mtuhett  t.  Mu$kett  olearlr 
'•belong  to  the  general  class  above  indicated.  It 
may  hereafter  m  necessary  to  distribute  the  costs 
'  of  that  action,  iDcInding  the  costs  of  the  mort- 
.  gage,  between  the  porUons  of  Urs.  Etheridge  aud 
Urs.  Daahwood,  but  it  is  clear  to  my  mind  that, 
■regarding  the  mortgage  as  a  whole,  the  costs  are 
attached  to  the  aggregate  sum  of  lO.OOOZ.,  and  the 
4»1aintitf  is  entiblM  to  the  same  priority  as  regards 
'the  principal  sum,  and  no  more  or  less. 

Solicitors :  Paaco  Daphne;  J.  M.  Tetta;  Qrundy, 
Mod,  and  Co.,  for  WUtahire  and  Sons,  Great  Yar< 
anoath ;  IUffe,  JETmlcy,  and  8w$ei. 


KING'S  BENCH  DIVISION. 
Nov.  25, 1901,  and  Jan.  28. 1902. 
(Before  Wiu^s,  J.  at  Maoi^ster  Assizes.) 
Mn  V.  Gbuieshank.  (a)  • 
Priaona—Governor  of  priton — Priaonera— Legal 
ouitody  of,  during  trial  in  court — Illegal  defen- 
tio»  of  pritoner  by  warder  after  aequitial — 
Liahility  of  governor  for  iUegal  act  of  warder — 
Pri$onAet  1865  (28  A  29  Viet.  c.  126).  m.  58. 
63— Prison  Act  1877  (40  A  41  Vict  c.  21),  as.  5, 
35— Prwon  Bulea  for  Local  Priaona  of  April 
1899,  rr.  103, 124. 

The  legal  custody  of  prigonera  when  at  the  place  of 
trial  and  during  actual  trial  in  eowrt  it  in  the 
governor  of  the  gaol  from  which  they  have  come, 
or  from  which,  if  baUed,  they  would  have  oome 
if  they  had  not  been  bailed,  as  the  effect  of  the 
Prison  Act  1865  and  the  aubaequent  legialation 
has  been  to  iranafer  tuch  cuatody  from  the 
aheriff  to  ihegcu>ler;  and  conaequently,  if,  after 
a  prisoner,  whether  he  hat  come  from  the  prison 
or  having  been  admitted  to  baU  haa  aurrendered 
in  court  to  take  his  iriai,  haa  been  tried, 
acquitted,  and  ordered  to  be  discharged,  the 
warders  unlawfully  detain  him,  the  governor  of 
the  prison  is  responsible  for  the  illegal  aet  of  tKe 
warders,  although  he  may  not  have  been  present 
in  court  or  have  ordered  or  directed  it. 

The  plaintiff  was  committed  io  quarter  aessions  on 
a  charge  of  felony ;  he  wcu  admitted  to  baU,  he 
surrendered,  took  his  trial,  and  was  acquitted, 
and  was  ordered  by  the  chairman  of  the  court  io 
be  discharged ;  whereupon  the  warders  who  were 
in  charge  of  the  priaonere  for  trial,  instead  of 
allowing  the  plaintiff  to  go,  took  him  to  the  cells 
below  the  court  and  detained  him  for  a  eoiuider- 

(a)  Boponad  bj  W,  W.  Oas,  ttn ,  Banlitar-ftt-lAr. 
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able  time,  and  questiotud  him  as  to  his  age, 
parentage,  and  olner  particulars,  aaid  noted  donm 
his  answers  in  a  book,  and  afterwards  aUowed 
him  to  go.  The  governor  of  the  prison  from 
which  the  plaintiff  would  have  come  if  he  hoi  not 
been  bailed  was  not  present  in  court,  and  the 
unlawful  detention  by  the  warders  was  not  fry 
his  orders  or  directions.  In  an  action  for  ftiss 
inwrisonment  against,  the  governor : 
SeUC  that  the  Iwal  ewtotfar  ff  ike  vMttliff  after 
he  had  swrrender$d  and  aSutng  k%s  trial  was  ia 
A«  governor  of  the  prison,  md  that  the  goeenier, 
whose  duty  it  was  io  see  that  the  plaintiff  vat 
prvpsWy  diseharged  after  aequiiiat,  was  tenon- 
sibU  for  the  illsgal  aets  ^  the  warders  w  to 
detaining  ths  plaiMtiff, 

FirsTHBB  oomidentitm  by  WiUs,  J.  at  Urn- 
Chester,  in  an  action  tried  before  Um  with  a 
special  jury  at  the  Mandieatar  Aatiaes  on  the 
nth  Nor. 

The  action,  wliioh  wae  originally  brought  in 
the  Uauohester  OoanW  Oourt^  but  was  remoTed 
by  certiorari  to  the  High  Court,  was  broaght  by 
the  plaintiff,  John  If  ae,  an  infant  sniug  by  his 
father,  agunst  the  defendant.  Robert  Gruiksbank, 
the  govemorof  His  Majesty's  wiaon  at  Stranga- 
ways,  Uanohester,  to  recover  oOL  damages  lor  an 
alleged  false  imprisonment. 

Tlie  statement  of  olum  alleged  that  on  the 
15th  April  1901  the  plaintiff  having  entered  into 
recognisances  to  appear  aiul  take  liia  tsiaX  at  the 
(]aarter  sessions  to  be  held  at  Strangewa^  M«n< 
Chester,  did  so  appear  and  wae  tned  and 
acquitted  and  disclmrged;  and  that  after  h:a 
acqaibtal  and  discharge  the  defendant  by  his 
serraats  or  agents,  or  persons  under  his  control, 
wrongfnUy  assaulted  and  falsely  impriscmed  the 
plaiutiff  and  detained  him  for  a  long  time,  and 
searched  and  examined  him  and  reoorded  in  a 
book  certain  distinubire  marks  personal  to  the 
plalntiCE. 

The  defendant  in  his  defence  said  {inter  olis) 
that  he  was  the  governor  of  His  Majesty's  pisn 
at  Straogeways,  Manchester,  and  was  appmnied 
such  by  the  Home  Secretaryitnder  the  proriiioM 
of  sect.  5,  sab-aeot  2,  of  theTriaon  Act  1877 ;  that 
the  warders  of  the  prison  were  not  appointed  \t] 
him,  and  that  he  bad  no  power  to  dismiss  them* 
nor  did  he  pay  them ;  iliat  he  did  not  after  the 
acquittal  and  diaehar^  of  the  plaintiff,  by  lus 
serrante,  agents,  or  persons  under  hie  control,  do 
the  acts  complained  of,  and  that  after  such 
acquittal  and  while  the  pl^ntiff  was  in  lawful 
custody  a  warder  in  charge  of  him  asked  hira 
certain  questions  and  wrote  down  his  answers 
thereto,  and  at  the  same  time  noted  down  from 
observation  a  description  of  the  plaintiff's  per- 
sonal appearance.  &c. ;  and  the  defwidant  denied 
that  the  acts  complained  of  were  done  by  Iiim  or 
by  his  order  or  authority. 

The  facts  as  proved  at  the  trial  were  these: 
The  plaintiff,  who  was  a  carter  and  was  about 
twenty  years  of  age,  was  arrested  on  a  charge  of 
stealiBg  a  aaok  of  oats  at  jBccles  in  ApriL  He 
elected  to  be  tried  by  >  jury,  and  be  was  aooord- 
ingdy  committed  for  trial  to  the  qnartw  oosriwis 
to  M  held  at  Manchester.  He  was  that  released 
on  bail,  and  at  the  quarter  sessions  he  sorrendered, 
pleaded  not  guilty,  was  tried  and  was  acquitted, 
whereupon  the  chairman  of  qnartw  aessions 
directed  him  to  be  discharged.  At  the  time  the 
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jatrntorned  their  Terdiot  tbe  sruid  jurj  had 
not  been  discharged.  After  the  puiutiff  had  been 
■cqnitted  and  the  ohairman  of  quarter  aeiuons 
hadorderad  him  to  be  discharged,  tb»  warder  in 
ebarge  of  tbe  plaintiff,  instei^  of  disohai^ing 
him,  took  him  to  the  cells  below  the  court  una, 
Koordiog  to  the  plaintiffs  acoonnt,  be  was 
locind  in  a  cell  and  detained  there  for  about  an 
boar,  bat,  according  to  the  warder's  account,  for 
onlf  a  quarter  of  an  hour;  sbortlj  afterwards 
inraier  warder  came  with  a  book  and  questioned 
the  plaintiff  as  to  his  age,  place  of  birth,  trade, 
religion,  residence,  the  addrEws  of  bis  father,  and 
otw  particulars,  and  his  answers  thereto,  and  a 
description  of  the  plaintiff's  personal  appearance 
and  charaoteriatics  were  noted  down  in  a  book. 
The  warder  then  left,  bub  returned  in  a  few 
minutes  and  gave  the  plaintiff  some  articles 
which  had  been  taken  from  him  before  his  trial. 
7he  plaintiff  waa  than  taken  to  the  chief  warder 
in  oonrtk  when  he  was  allowed  to  go. 

Bo  then  Inonght  the  present  aetioa  for  assault 
snd  blae  impriemment  a^^nst  the  governor  of 
the  prison.  The  governor  of  tiie  prison  was  nob 
present  in  court  at  the  trial  of  the  plaintiff,  and 
tbe  alleged  detention  of  the  plaintiff  was  not  bj 
luDi  or  bj  bis  orders  or  directions.  The  jorj 
bmnd  a  verdict  for  the  plaintiff,  and  awarded  him 
•5(M.  dami^es,  and  the  question  of  law  as  to  the 
liabiiitj  of  the  governor  for  the  acts  of  the 
warders  was  then  reeerved  hj  the  jadge  for 
farther  oonsideration. 

The  Prison  Aot  l865  (28  &  29  YicL  o.  126) 
provides: 

£eet  4.  **  Ptisw  "  shall  mean  gaol,  honae  of  oorrse- 
tioa,  bridswell,  or  poDltoatisrj  ;  it  shall  also  iaoltid*  the 
uriog  gioQBdB  or  othtr  gtoaiids  or  boildiiira  oeoopiBd 
bj  prison  cffleen  for  th«  me  of  the  prism  and  oonUga^u  i 
tbcnto;  "ffMlwr"  shall  msau  govsraor,  kesptr,  or 
otiiu  ohief  offioer  of  a  prison. 

Soet  58.  Ercrj  prisoner  oonfiflsl  in  a  pnsra  shall  b» 
dumsd  to  be  in  the  Irgil  castody  of  the  gaolrr,  pro- 
vidsd  that  nothing  in  this  Aot  eontsinsd  shall  affoot  the 
jnriidietion  or  respmuiUli^  of  the  shsrill  in  respset  of 
priHoen  under  leatsnoe  of  death,  or  his  Jnrisdiation  or 
oonttol  over  chs  prison  where  saoh  pxisMsrs  sre  oon- 
Ibsd,  snd  ihs  olBoers  thsreof ,  so  fur  as  may  be  nsossssry 
far  tbe  purpose  of  osrrjlag  into  eff sot  the  ssntsaoe  of 
dastb,  or  (or  moj  pnrpoBe  relating  thweto ;  and  in  any 
priioD  in  whioh  eentenos  of  dsatii  hi  rcqslred  to  be 
flsotod  into  effeet  on  aaj  piisraer,  whether  saoh  prison 
is  or  not  the  eosuum  gad  of  the  oonatjr.  the  sheriff 
dsUilar  the  pwposss  of  osrrjiDg  that  leBtsaos  faito 
txaotttioa,  be  deemed  to  have  the  ssms  jnrisdioUon  with 
rjspsob  to  saoh  ivison  as  he  has  by  Isw  with  roipsot  to 
tbe  conmon  gaol  of  a  ooonty,  or  would  have  had  if  this 
Act  hsd  not  passed. 

Seot.  63.  A  prisoner  rosy  be  bronj^t  up  for  trisl, 
and  B»7  be  removed  by  or  under  the  direotion  of  the 
gitder  bom  one  prison  to  anothfr,  or  from  one  plsoe  of 
contDmnsat  to  another,  to  whioh  saoh  prisoner  may  bs 
legsDy  rsnored,  for  the  pnrpose  of  being  triel  or  aader. 
going  Us  ssntenoe,snd  no  prisoner  whilit  in  ths  oostody 

a  gaoler  shsll  be  deemed  to  have  ssoapsd,  althoogh 
•he  may  be  taken  ints  different  jarisdiotions  or  different 
f  Uoes  of  oonfinemeot. 

The  Priaon  Aot  1877  (40  St  41  Yiob.  c  21) 
^vides: 

SaoL  5.  Sabjeo*;  a^  in  this  Acb  mentionet'— (2)  The 
appointment  of  all  offisers,  and  the  control  and  anfe 
'cutody  of  the  prisoners  in  the  prisons  to  whioh  this  Aot 
applies ;  also  all  powers  and  jotisdiotion  at  oommon  Isw 
'Ot  by  Act  of  PaxUament  or  by  obaxter  veeted  in  or  exsr* 


oisaUe  by  prison  anthDritiss  or  the  Justtoes  la  asssions 
assembled,  in  lelalion  to  prisons  or  prisoners  wltbiB  their 
jorisdiotioo,  shall,  on  and  aftsr  the  odmmenoement  of 
this  Aot,  bs  trsnsfsrred  to,  vested  is,  and  exeraised  by 
one  of  HerMsjos^'s  prinoipslSaorstarissot  Stats,  in  this 
Aot  raterrsd  to  a«  ths  Saontary  of  Stats. 

Ssot.  35.  The  offioers  attaohed  to  prisons  at  ths  time 
of  the  oommeneemant  of  this  Aot  (in  this  Aot  refsrred  to 
as  sxisting  officer*  of  a  prison)  ahsU  bold  their  offioss 
by  ths  s  une  traose,  and  upon  like  terms  and  eondittons, 
as  if  tais  Aot  had  aot  passsd,  and  shall  rspeive  salaries 
of  not  less  anonnt  than  those  which  &sy  bare  hitherto 
reeetved.  Saoh  existing  offioers  as  aforesaid  may  be 
distribnted  atsongst  the  several  prisons  to  whioh  this 
Act  appliss  in  snoh  manner  as  may  be  direoted  by  the 
Seoietary  of  SUte,  and  they  shall  perform  saoh  daties 
as  they  may  bs  reqnired  to  psrf  onn  by  the  said  Ssoretary 
of  State,  so  that  snoh  ^ties  ars  ths  sams  or  analogons 
to  thoss  they  psifomed  pievioasly  te  theeomoMnoemsnt 
of  this  Aot,  and,  snbjeet  as  aforssaid,  they  shall  peifmn 
ths  same  datiee  as  nsarly  as  nu^  be  as  thsy  are  per* 
forming  at  the  time  of  the  eonmenesment  of  tols  Aet. 

The  Prison  Aot  1898  (61  &  62  Tlct.  o.  41) 
provides : 

Ss3t.  2  (I).  Ths  S»retsry  of  State  msy  mske  mies  (in 
this  Aot  oalled  prison  mles)  for  the  goveroment  oi  looal 
priaoni  and  oonviet  prisons,  and  m^  tbsrehy  rsgnlate, 
among  other  things— (a)  any  matter  dealt  widi  bf  tbe 
regnlirfioos  in  so^dnle  1  to  the  Prison  Aot  1885 1  and 
(b)  any  mattsr  wUeh  under  this  Aot  ni^  be  regnlated 
by  prison  roles. 

The  Prison  Boles,  dated  the  21st  April  1899, 
made  bj  the  Seoretar;  of  State  under  the  above 
Act,  whioh  came  into  operation  on  tiie  let  Mmj 
1899.  provide : 

Bole  108.  All  offioers  of  the  prison  shall  obey  the 
direotioas  <^  ths  governor,  snbjsoc  to  ths  prtion  miss, 
and  all  inbordinate  offioers  shall  perform  snoh  dotles  as 
msy  hi  direoted  by  the  governor,  with  the  sanction  of 
the  oommiBsionerd,  and  the  dnties  of  each  snhordinate 
offioer  sh&li  be  inserted  in  a  baok  to  be  kept  by  him. 

Bole  121.  The  governor  shall  striotiy  conform  to  the 
law  rslating  to  iniaons  and  to  the  prison  rules,  and  shall 
be  responsUiIe  lot  the  doe  obsarvaaoa  of  thsm  by  othsra. 
He  shall  observe  the  oondnot  of  the  prison  offioers,  and 
eaforoe  on  saoh  of  them  the  doe  exeooUon  of  bfs  dntiee, 
ud  shall  not  permit  any  snbordinate  (rfKosr  to  be 
employed  in  any  private  oapsoity,  either  for  any  other 
offioer  of  the  prison  or  for  any  prisoner. 

Bole  125.  The  governor,  in  osso  of  misoondoet,  may 
snspend  any  snbordinate  offlosr,  and  shall  npon  the 
pardanlars  withoot  delay  to  the  oommissionsra. 

Nov.  2b.—8hee,  K.O.  (Edmund  Button  with 
himl  for  tbe  defendant. — The  question  is  whether 
the  relationship  in  which  the  governor  of  tbe 
prison  stood  to  the  warders  was  such  as  to  make 
tbe  governor  liable  for  the  illegal  acts  of  the 
warders.  If  there  were  anj  illegalibj  committed 
hj  the  warder  then  the  warder  and  not  the 
governor  would  be  Iiabla  Even  if  the  plaintiff 
had  been  in  the  legal  ouetody  of  the  governor, 
the  governor  would  not  be  liable  for  any  illegal 
act  done  by  the  warder.  The  warder  was  not 
authorised  to  do  an  illegal  act,  and  even  if 
the  illegal  aob  of  the  warder  had  been  done 
in  the  gaol  itself  the  governor  would  not  have 
been  retpoasible  unless  he  had  ordered  it,  or  had 
been  present  and  bad  sanctioned  it.  Even  if  the 
governor  as  gaoler  had  appointed  the  warder  to 
acb  as  gaoler  in  court,  that  could  only  have  been 
an  employment  of  the  warder  to  do  the  work  law- 
folly.  It  could  not  have  been  an  employment 
of  the  warder  to  do  the  work  unlawfully  or  iUe- 
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gaily,  and  if  in  carrying  out  tlie  work  the  warder 
naa  acted  ill^allj  the  goremor  wonld  not  have 
been  liable.  The  plaintiff  had  been  acquitted 
axii  discharged,  and  it  was  the  warder's  dnty 
to  discharge  him.  Instead  of  doii^  bis  duty 
he  detained  and  took  him  to  the  cells  below 
and  qaestioned  him.  These  were  acts  done  by 
the  warder  after  his  duties  as  warder  to  the 
governor  had  ceased;  and  clearly  the  governor 
cannot  be  held  responsible  for  sucn  acts. 
[Wills,  J. — ^The  warrant  of  commitment  says 
that  the  priBoner  is  committed  to  tiie  cusloay 
of  "  the  gaoler  and  kee^  of  the  lionse  of  correo- 
turn"  to  "  safely  keep  him  oniil  he  shall  be  thenoe 
ddivered  by  due  cotme  of  law."  That  wonld  be  a 
strong  argnment  to  show  ^t  the  prisoner  com- 
mitted for  trial  was  in  the  custody  w  the  gaoler.] 
That  might  be  so  if  the  prisoner  came  direct 
from  the  gaol ;  but  it  wonld  not  apply  to  prisoners 
out  on  bail  who  are  not  in  the  statute  described 
as  "  prisoners."  [Wills,  J.— As  soon  as  a  prisoner 
who  u  ont  on  bail  snrreoiders  he  must  be  in  the 
custody  of  somebody;  it  wonld  seem  tu  me  that  he 
must  be  in  the  same  custody  aa  he  would  have  been 
in  if  he  had  been  in  custody  all  the  time  and  had  not 
been  out  on  bail,  and  if  he  had  not  been  out  on  bail, 
he  would  have  been  in  the  custody  of  the  gaoler. 
That  would  seem  to  show  that  the  jurisdiction  of 
the  ^raoler  is  the  same  in  the  case  of  a  prisoner 
who  has  surrendered  to  his  bail  aa  in  the  case  of  a 
prisoner  who  haa  not  bem  on  boiL]  When  he 
surrenders  he  ia  then  in  the  onstociy  of  the  "proper 
offioer  of  the  conrt,**  and  the  omoerB  in  court  are 
are  not  gaolera  in  tbo  same  sense  as  when  ihej 
are  in  the  prison.  The  "proper  offioer  of  the 
court "  prol»bly  means  the  warder  in  the  dock, 
and  as  the  plsjntiff  could  not  be  said  to  be  a 
"  prisoner,"  the  governor,  even  if  present  in  eonrt, 
could  not  have  the  custody  of  him  as  governor  of 
the  gaol,  but  only  as  an  officer  of  the  court ;  and 
as  the  warder  could  only  have  had  the  custody  of 
the  plaintiff  as  gaoler  or  offioer  of  the  court,  and 
could  have  had  no  relationship  in  that  capacity  to 
the  governor  as  governor  of  the  prison,  the 
governor  cannot  be  responsible  for  the  illegal  acta 
of  the  warder.  At  the  time  of  the  detention  the 
grand  juiy  had  not  been  discharged,  and  until 
their  discharge  the  plaintiffs  detention  was  jus- 
tified. He  T^erred  to  the  Prison  Acts  1865  and 
1877,  and  the  Standing  Rules  for  Local  Friaona, 
drawn  ap  by  the  Home  Office,  azid  dated  the  2l8t 
April  im 

0.  B.  M.  Wharton  for  the  plaintiff.— By  the 
terms  of  a  commitment  warrant  a  pris<mer  is 
committed  to  the  custody  of  the  governor  of  the 
gaoL  When  a  prisoner  is  admitted  to  ImuI  the 
warrant  u  for  the  time  being  snapended,  but  when 
he  Burrendera  the  vrarrant  is  again  in  force  and 
the  prisoner  is  in  the  same  custody  as  before ;  as, 
when  he  eurrenders  to  his  bail,  he  must  surrender 
to  the  same  person  to  whom  the  warrant  was 
originally  made  out — that  is,  to  the  governor  of 
the  prison,  the  gaoler.  The  act  done  by  the 
warder  was  an  act  done  by  him  in  the  interests 
of  the  gaoler.  The  gaoler  is  made  respon- 
sible by  the  Acts  of  Parliament,  and  ho  is 
responsible  for  the  acta  of  his  agents,  the 
warders,  and  by  the  regolatians  it  is  ute  duty  of 
the  gaoler  to  see  tlut  those  regnlationa  are 
properly  carried  out.  The  relatumship  between 
the  governor  and  the  warder  is  similar  to  that 
fd  principal  and  agent,  for  the  warder  is  boond 
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to  obey  the  governor,  whose  subor^nate  offioer 
he  is.  The  dock  and  place  where  priaoners  m 
kept  for  trial  are  clearly  parts  of^  the  priacm; 
and,  if  so,  the  plaintiff  was  confined  within  tb» 
prison  and  was  in  the  legal  custody  of  ti» 
gaoler,  who  is  therefore  responuble  for  tbfr 
illegal  acts  done  by  the  warders.  [Wills,  J.— 
The  case  is  one  of  very  great  importance,  and  I 
must  consider  it  carefuUy.J 

Jan.  28.— Wills,  J.  at  Manoheater  read  ti» 
followii^  judgment :  The  plaintiff  was  omnmitted 
to  the  quarter  aeedona  faolden  at  StrangewajB, 
Manchester,  in  April  1901,  on  a  charge  of  fdonf . 
He  was  admitted  to  bail,  aunendered,  took  his 
trial,  and  was  aoqnitted,  whereupon  the  chunnan 
of  qnarter  sessions  directed  that  he  should  be 
discharged.  He  was,  however,  taken  by  ths 
warders  of  the  gaol  to  the  cells  below  the  oomt, 
and  was  there  detuned  nntil  a  warder  had  qaes- 
tioned him  as  to  Ida  name,  parentage,  and  a 
number  of  particolars,  and  had  taken  a  note  of 
Ha  answers  and  also  of  his  personal  and  pbyucal 
characiaristica.  The  detention  occupied,  accord- 
ing to  the  vrarders,  a  qnarter  of  an  hour,  accord- 
ing to  the  plaintiff,  an  hour.  He  was  thtn 
aluiwed  to  depart.  The  defendant  is  the  govemor 
of  the  gaol  at  Strangeways.  He  was  not  preaoit 
at  the  trial  of  the  phuntiff,  heaag  engaged  ebe- 
where  on  dutiea  connected  with  hia  office;  and 
the  detention  of  the  plaintiff  was  actually  efbctsd 
not  by  him  or  his  ordws,  but  by  the  waidsn 
who  were  in  ohaive  of  the  prisomav  who  had  to 
take  t^inr  trials.  The  juiy  aaaeaeed  the  dam^ 
for  the  plaintiff's  detention,  and  for  the  indigmty 
to  which  he  was  subjected,  at  501.  Tn 
question  I  have  to  decide  ia  whether  the  defoi- 
dant  is  liable  for  the  acts  of  the  warders.  Thvf 
are  not  his  servants.  He  cannot  either  app<niit 
or  dismiss  them,  and  he  does  not  pay  tbem- 
Their  duties  are  r^:nlated  by  Aot  of  Parliament 
and  by  rules  made  under  statutory  authority. 
It  is,  therefore,  not  a  case  in  which  the  rules  aa 
to  the  liability  of  a  master  for  the  aote  and 
defaults  of  his  servants  apply,  and  the  liafaiU^of 
tJie  defendant,  if  it  exist,  must  depend  upon  the 
statas  of  the  gaoler  in  respect  both  of  the  officers 
of  the  prison  and  the  prisons.  The  first  step 
in  the  inquiry  appears  to  me  to  be  to  ascertain  in 
whose  castody  are  prisoners  when  actual^  upon 
thinr  trial.  At  f»mmon  law  the  onatod^  of  all 
|Hrisonen  oommifcted  lor  trial  or  oraivicted  of 
indictable  ofEencea  waa  in  the  sheriff:  (see 
4  Edw.  3,  o.  10,  and  the  references  to  him  in 
19  Hen.  7)  c.  10;  24  Geo.  3,  c.  54%  s.  6,  c.  56.  s.  8; 
and  31  Qeo.  3,  o.  46,  a.  3).  The  gaoler  was  his 
officer.  I  cannot  find  any  egress  authority  that 
the  prisoner  during  his  tnal  was  still  in  the 
custody  of  the  sheriff,  but  neither  can  1  find  any 
trace  of  anthoritv  for  the  propoeiticm  that  he  was 
in  the  custody  of  anyone  else.  The  inconvenioioe 
of  a  shifting  right  to  t^e  custody  of  the  prisoner  i 
would  be  very  great,  and  I  cannot  suppose  that 
at  common  law  anything  of  the  kind  took  place- 
The  gaol  was  in  old  times  the  only  public  estaU 
lishment  for  the  impriaonment  of  persona  com- 
mitted on  remand,  or  for  trial,  or  under  aentoioe,  I 
and  the  gaolw  the  only  principal  offioer  appcnnted  | 
to  ke^  such  misonersinwara;  he  waa  appointed 
by  the  sheriff  and  paid  either  by  the  sheriff  | 
or  by  the  fees  he  waa  entitled  to  tain  from  | 
pnstmsrs.  By  degrees  other  kinds  ol  prifoou  for 
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fltniTietod  offeuderB  irere  oonatstated  bj  Acta  of 
PdrliMiMiifc  under  the  names  of  bridewell, 
iwDBes  of  correction,  and  pemtmtiaries,  and 
•tatntes  have  been  passed  from  time  to  time, 
flspecially  within  the  last  one  hundred  and  fifty 
years,  to  regulate  the  mode  of  appoiatmeat  and 
remnneration  of  gaolers  and  of  the  keepers  of  the 
other  prisons  1  have  mentioned :  (see,  for  example, 
24  Geo.  3,  c.  54,  s.  20  ;  31  Geo.  3,  o.  46.  s.  1).  bat 
no  Act  ajffeoting  the  legal  custody  of  persons 
confined  in  the  common  gaol  was  passed  until 
28  &  29  Tiot.  0. 126  (the  Prison  Act  1B65).  and  up 
to  that  time  tbeonatodyof  saoh  parsons  was  in 
the  sheriff.  Bj  sect.  58  of  that  Act,  every  person 
confined  in  a  prison  is  to  be  deemed  to  be  in  the 
legal  uastody  of  tbo  gaoler,  except  prisoners  left 
for  exeoation,  as  to  whom  the  authority  and  joris- 
diotion  of  the  sheriff  remains  nnaltereo.  It 
follows  that,  with  this  exception,  prisoners  in  a 
prison  are  no  longer  in  the  costody  of  the  aheriff . 
*'Prison"is  defined  by  aeot.  4  to  mean  a  "  gaol, 
house  of  correction,  bridewell,  or  penitentiary," 
and  "  gaoler  "  to  mean  *'  governor,  keeper,  or  other 
chief  officer  of  a  prison."  Sect  58  therefore 
applies  to  persons  under  remand,  committal,  or 
sentence,  and  in  one  of  the  classes  of  prisons 
eaamerated.  It  does  nottonoh  the  detention  of  a 
prisoner  on  the  way  from  a  prison  to  the  place  of 
trial,  nor  during  tiie  period  when  he  is  at  the 
place  of  trial  bat  untried,  or  daring  trial.  By 
sect.  62  the  sheriff  is  relieved  of  the  duty  of  pre- 
paring and  delivering  to  thejndgee  of  assize,  or 
to  the  justices  in  quarter  sessions,  a  calendar  of 
the  prisoners  in  custody  for  trial  at  such  assizes 
or  sessiona,  ud  this  daty  is  oast  upon  the  gaoler. 

sect  63  a  prisoner  may  be  "  brought  up  for 
tnal"— the  egression  is  in  the  Act— and  may  be 
removedby  or  under  the  direction  oi  the  gaoler 
from  one  prison  to  another,  or  from  one  place  of 
confinement  to  another  to  which  such  person  may 
be  l^ally  removed  for  the  purposes  (amongst 
others)  of  being  tried,  and  whibt  inthe  custody  of 
a  gaoler  shall  not  be  deemed  to  have  escaped, 
althongh  he  may  be  taken  into  difEerent  jarisdic* 
tions  or  different  places  of  confinement.  I  have 
been  unable  to  find  any  other  statutory  authority 
for  the  detention  of  prisoners  at  and  within  the 
precincts  of  the  court  houses  at  which  they  take 
their  trial.  Bat  the  practice  of  detaining 
prisoners  at  such  places  immediately  before  and 
aiter  trial  is  aa  old  as  any  part  of  our  legs! 
history,  and  I  cannot  donbt  that  the  ceils 
ftttaohed  to  a  court  -  bouse  where  criminal 
jostioe  is  regularly  administered,  and  the  dock 
itself  in  the  court,  are  places  of  oonfinement  to 
which  priaonem  oommitted  for  trial  may  be 
legally  removed  for  the  purpMO  of  heang  tried. 
The  gaoler,  therefore,  of  the  prison  to  which  an 
unbned  prisoner  is  committed  may  order  his 
removal  to  the  cells  attached  to  the  court  house 
and  to  tlie  dock  for  the  parpoae  of  being  tried. 
The  expression  "  brought  up  for  trial "  mast  cover 
appearance  in  the  dock.  By  40  &  41  YicL  c.  21 
(the  Prison  Act  1877),  s.  5,  the  control  and 
safe  custody  of  the  prisoners  in  the  prisons  to 
which  the  Act  applies,  was  transferred  to  the 
Sscretary  of  State.  I  do  not,  however,  think  that 
tiie  Act  meant  to  alter  the  status  of  the  gaoler  in 
respect  of  the  prisoners.  The  expression  used  is 
that  the  "  control  and  safe  oastody  "  of  the  pri- 
nnera  shall  be  vested  in  tbe  Secretary  of  State. 
I  think  the  intention  was  to  give  him  a  general 
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Buperrision  and  snperintendenoe,  and  nob  to 
restrict  the  legal  right  of  the  gaoler  to  confine 
his  prisoners.  The  section  appuefl  not  only  to 
the  transfer  of  the  "  safe  custody  "  of  prisoners, 
but  to  that  of  the  appcuntmenb  of  all  officers  in 
prisons  and  the  powers  of  varions  prison  autho- 
rities. Sect.  35  provides  in  express  terms  that  the 
oflScers  attached  to  prisons  shall  hold  their  offices 
by  the  same  tenure  and  upon  the  like  terms  and 
conditions  as  if  tbe  Act  had  not  been  passed,  and 
that  subject  to  the  orders  of  the  Secretary  of  State 
repairing  them  to  perform  any  duties  analogous 
to  those  already  performed  by  them,  they  shall 
perform  the  same  duties  aa  nearly  aa  may  be  aa 
they  were  performing  before  that  Act  was  passed. 
So  far  as  this  case  is  oonoemed,  the  term 
"  prison  "  in  tUa  Aot  bears  the  same  meaning  as 
in  the  Act  28  &  29  Vict.  c.  126,  above  cited.  The 
same  Aot  gave  tb»  Secretary  of  State  power  to 
make  rules:  amongst  other  things  wMoh  the 
Secretary  of  State  may  do  is  the  spedfioation  of 
duties  which  the  prison  offi.iers  may  be  required 
to  perform  (sect.  35).  Rules  were  made,  dated  the 
2lBii  April  1899.  In  these  rules  the  gaoler  is 
always  spoken  of  m  the  governor.  Bale  103  is 
very  nearly  a  repetition  of  regulation  93  appended 
to  28  &  29  Yiot.  o.  126.  By  sect.  20  of  that  Aot 
(that  is.  of  28  &  29  Yicb.  c.  126)  such  rales  are  to 
have  the  same  force  as  if  they  were  in  the  Act 
itself.  Kale  103  of  the  Secretary  of  State's  Bales 
provides  that  all  officers  of  the  prison  shall  obey 
the  directions  of  the  governor  and  all  subordinate 
officers  (which  the  warders  are),  shall  perform 
such  daties  as  may  be  directed  by  the  governor. 
Bale  124  is  a  repetition  of  regulation  69  in  the 
schedule  to  the  same  Aot  (28  &  29  Tiot.  c  126), 
and  provides  that  the  governor  shall  be  reaiton- 
uble  for  the  due  observance  "  by  others  "  (which 
must  include  the  warders)  of  the  law  relating  to 
prisons  and  of  the  prison  rules.  He  is  also  to 
enforce  on  each  of  the  subordinate  officers  the  doe 
execution  of  his  duties.  Before  the  Aot  of  1865, 
which  vested  the  custody  of  prisoners  in  prisons 
in  the  gaoler  instead  of  the  sheriff,  certain  Acts 
of  Parliament  were  passed  which  appear  to  treat 
what  was  done  at  shirehalls  in  respect  of  trials  as 
mere  parts  of  the  common  law.  By  various 
statutes,  of  which  the  moat  important  are  7 
Geo.  4,  c.  63 ;  7  WiU.  4  and  1  Tiot  c.  24;  and  10  &  11 
Yict.  c.  28,  powers  were  given  to  county  jastioes 
to  build,  acqnire,  rent,  or  contract  for  the  use  of 
buildings  for  the  purpose  of  holding  assizes  and 
sessions  therein,  and  the  only  provision  for  tbe 
exerdsn  thermn  by  any  one  of  powers  of  de- 
tention and  oustooy  is  an  enactment  that  all 
thiiuis  dxme  therein  shall  be  as  valid  as  if  done 
in  we  ancient  and  immemorial  shirehalls.  It 
may  be  mentioned  by  way  of  illustration  that 
when  Birmingham  was  made  by  Orders  in 
Coan<ul  an  assize  town,  no  provision  was  made 
by  statute,  or  by  order  made  under  statutory 
authority  or  otherwise,  for  the  custody  of 
prisoners.  For  some  years  the  assizes  were  held 
iu  the  municipal  buildings,  which  had  no  special 
provisions  for  the  safe  keeping  of  prisoners,  who 
were  detained  when  awaiting  trial  in  some  of 
the  ordinary  rooms  in  the  buildings,  never 
designed  for  any  saoh  purpose  and  never  appro- 
priated to  it  by  statute.  I  oelieve  the  same  state 
of  things  existed  when  a  few  years  back,  upon  the 
occasion  an  epidemic  of  typhoid  at  Uaidstone, 
the  assizes  were  held  at  Canterbury.    In  both 
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oaaea,  no  doabt,  tiie  oondltionB  required  the 
Btatntee  I  have  cited  exiited,  and  thereupon  it  was 
assumed  that  the  common  law  provided  for  all 
that  was  necessary.  Up  till  the  Act  of  1865, 
therefore,  such  matters  were  left  to  the  common 
law,  and  there  can,  I  think,  be  no  doubt  that  by 
common  law  the  sheriff  bad  the  legal  custody  of 
persons  committed  for  trial,  daring  preliminary 
detention,  during  removal  to  and  from  the  shire- 
hall  or  other  place  of  trial,  until  trial  and  during 
the  trial  itself,  and  in  the  case  of  convicted 
prisoners  during  removal  back  to  the  prison  and 
whilfit  they  were  serving  their  sentences  in  the 
prisons;  and  the  question  is  reduced  to  whether 
it  can  be  collected  from  the  Act  of  1865  and  snb- 
■eqnent  legislation  that  the  custody  was  there- 
after to  be  that  of  &m  gaoler,  at  the  place  of  trial 
and  during  MaL  I  have  oome  afta-  careful 
omirideration  to  the  conclusion  that,  although 
tiie  legislatioa  may  be  somewhat  wanting  in  dis- 
tinotness,  each  was  the  intention  of  the  Le^la- 
ture.  If  it  were  not  so,  there  would  be  a  shuting 
castody,  the  custody  hein^  in  the  gaoler  during 
removal  to  the  plaoe  of  trial  and  during  removu 
back  to  the  prison,  and  until  he  is  "  brought  np 
for  trial " — that  is,  until  he  appears  in  the  dock 
(for  I  do  not  think  it  can  be  doubted  that  such 
is  the  effect  of  sect.  63),  and  in  the  sheriff  during 
and  till  the  end  of  the  trial — a  moat  inconvenient 
arrangement,  and  one  which  it  is  ezframely 
unlikely  that  the  Legislature  should  have  in- 
tended. His  jurisdiction  and  responsibility  in 
respect  of  persons  under  sentence  of  death  are 
expressly  reserved.  Nothing  in  the  Act  is  to 
afraot  mem  (sect.  58).  It  woud  be  atrai^  it  an 
Aot  which  dealt  speoiallT  with  his  status  as  to 
prisoners  sentenced  to  death  should,  if  it  was 
intended  that  his  responsibility  as  to  such 
prisoners  amongst  others  during  the  actual  trial 
should  continue  unafFected,  have  made  the  saving 
clause  begin  to  operate  only  after  sentence.  A 
further  portion  ox  sect.  63  has  a  bearing  upon 
the  subject.  The  prisoner  is  not  to  be  deemed 
to  have  escaped  whilst  in  the  custody  of  "a 
gaoler,"  though  taken  into  a  different  place  of 
confinement,  and  into  different  jurisdictions. 
This  general  expression  covers,  and  was,  I  have 
no  doubt,  meant  to  cover,  such  a  case  as  that  of  a 
prisoner  removed  from  one  of  the  local  prisons  in 
the  county  to  Strangeways  prison  for  trial  at 
Manchester.  Can  it  be  doubted,  in  the  face  of 
mioh  a  section,  that  upon  bting  removed  from 
Manchester  gaol  to  the  cells  bebw  the  court,  he 
would,  although  in  a  difteient  place  of  confinement^ 
still  be  not  "  escaped,"  but  in  the  castody  of  thd 
only  gaoler  who  could  bring  him  there,  and  also 
the  onljjT  gaoler  who  ever  interferes  with  or  regu- 
lates prisoners  when  so  brought  from  the  gaol  ? 
In  no  conrt-hoase  that  I  have  ever  sat  in  is  there 
a  gaoler  appropriated  either  to  the  cells  belonging 
to  the  oourt-bouse  or  to  the  dock ;  and  the  only 
person  who  ever  acts  as  gaoler  there  is  the  gaoler 
of  the  gaol  from  which  the  prisoners  are  brought 
for  trial.  In  sect.  66  provision  is  made  for  cases 
in  which  under  the  powers  of  the  Act  the  autho- 
rities of  one  prison  may  contract  with  the  autho- 
rities of  another  prison  for  the  reception  of 
prisoners  who  would  naturally  and  primarily  go 
to  the  first  prison.  Under  such  circumstances 
the  prison  of  the  receiving  authority  shall  be 
deemed  to  be  the  prison  of  i£e  ctmtraoting  autho- 
rity for  all  purposes  incidental  to  the  commitment^ 


[K.B.  DiT, 


trial,  detention,  and  punishment  of  the  prisonen 
of  the  contracting  authority.  These  words  are,  I 
think,  meant  to  cover  the  whole  of  the  processes 
by  which  arrest  developes  into  panishmeot;  and 
the  whole  series  of  events  are  treated  as  attached, 
BO  to  speak,  to  the  prison.  The  expenses  to  be 
paid  for  by  the  contracting  authority  to  the 
reoeirinf;  authority,  are  to  include  all  oosts  in- 
curred in  respect  of  the  prisoners :  (sect  32). 
There  is  no  doubt  tiiat  the  prisoners  sent  from 
any  prison  for  trial  at  any  place  outside  the  priion 
are  maintained  during  detention  at  the  assues  or 
sessions  by  the  prison  from  whioh  they  oome; 
whi(Ui  is  a  sbtmg  reason  for  conclading  tost  they 
are  still  in  the  custody  of  the  gaour  of  tlw 
prison.  It  baa  been  anggested  that  diffsmit 
considerations  apply  to  a  pristmer  on  bail,  but  I 
do  not  think  that  it  makes  any  ^fferenoewhetiwr 
he  was  committed  to  prison,  or  was  ont  on  buL 
When  once  he  has  surrendered  he  most  be  in  the 
same  oustody  as  if  he  had  been  in  prison  awutin^ 
his  trial.  The  condition  on  the  bail  bond  is  thafr 
he  shall  surrender  himself  into  custody,  which 
most  be  the  same  custody  as  that  of  prisoDsra 
who  have  not  been  on  bait.  I  thought  that  some 
light  might  have  been  thrown  upon  the  question 
raised  in  this  case  by  the  form  of  oommitmenb 
given  in  Jervis*  Act  (11  &  12  Vict,  c  42,  form  E 
in  the  schedule),  but  clearly  the  framen  of  the 
Act  did  not  think  of  the  removal  to  a  distant- 
court,  and  detention  and  trial  there.  The  only 
direction  given  to  the  gaoler  is  "  to  receive  him 
into  your  oustody  in  the  said  prison,  and  himtbsrs 
safely  to  keep  until  he  shall  be  theuoe  deUvenft 
by  due  course  of  law,"  It  la  obriona  that  no 
gaoler  who  removed  a  wismer  out  of  a  prison  to 
a  court  for  bial  ever  aid  obey  the  direction  to 
keep  the  prisoner  "  in  the  pristm  "  till  his  delivery 
thence  by  due  course  of  law.  Indeed,  it  is  an 
impouibfe  direction,  and  therefore  affords  no 
assistance  towards  the  solution  of  the  present 
question.  It  is,  however,  of  some  importance  to 
observe  that  the  condition  of  the  bail  bond  is  that 
the  accused  shall  appear  at  the  assizes  or  quarter 
sesions  in  question,  and  there  surrender  himself 
to  the  custody — of  whom  P  Not  of  the  sheriff,  hot 
of  the  keeper  of  the  common  gaol,  or  whatever 
the  prison  may  be  to  which  such  keeper  belonga. 
It  is  the  constant  practice,  and  must  have  been  bo- 
in  the  year  1848,  wnen  that  Act  was  passed,  for  tbe 
surrender  to  take  place  when  the  case  is  actually 
called  on  for  trial.  If  I  am  r^ht  in  tbe  rier 
that  a  prisoner  when  on  trial  is  in  the  custody 
of  the  gaoler  of  the  prison  from  whidh  be  came, 
if  not  on  bail,  or  from  which,  if  bailed,  he  would 
have  come  had  he  not  been  bailed,  it  follows,  I 
think,  that  the  gaoler  ought  either  to  set  hinr 
free,  or  to  take  care  that  he  is  set  free,  when  the 
court  has  ordered  his  discharge.  It  is  tnie  that 
tbe  gaoler  cannot  always  be  present  in  csnrtr 
but  it  is  an  important  |Mui  of  nis  daty  to  exer- 
cise control  over  what  is  done  tiiere  to  prisoners. 
It  is  true  that  the  officers  are  not  his  servant::, 
and  he  is  not  responsible  for  what  they  do,  or  do 
not  do,  on  that  ground,  nor  probably  to  tbe  same- 
extent  as  it  they  were  his  servants,  but  they  are- 
bound  to  obey  his  orders  (Regulation  93  in  the- 
schedule  to  28  &  29  Yict.  c.  126,  and  r.  103  of 
April  1899).  I  do  not  rely  upon  the  expreast<n«= 
either  in  the  schedule  to  the  Act  28  A  29  Tiet 
0. 126,  or  in  rule  124  of  the  Boles  of  April  1899^ 
that  the  gaoler  shall  be  rwponidble  for  the  da» 
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obwrraiice  hj  othera  of  the  law  relating  to 
pruon*  and  to  the  prison  Tegnlatione  as  impoaiog 
npon  him  an  nnqoalifted  ovil  tMponsibility  f or 
KBj  breaoh  of  time  datiee  hj  a  wardv;  bat  the 
l^^lation  oertainly  imposes  npon  him  the  neoes- 
nty  of  taking  ordinarr  preoaations  that  his 
officers  shall  exeroise  tneir  datiea  in  a  manner 
oonustent  with  law,  and  the  leut  he  can  do,  if 
he  cannot  be  present,  is  to  tell  hie  officers  what 
they  oQght  to  do,  and  to  take  some  oare  that 
tfaey  do  not  act  as  they  did  in  the  present  case. 
The  warder  in  charge  of  the  prisoners  at  the 
qaarter  sessions  in  qaestion  appeared  to  have  no 
notion  tiiat  there  was  anything  improper  in  put- 
ting a  man,  who  had  been  ao^uitted,  into  a  oeU. 
qaestioning  him  as  to  his  birth,  parenta^  age, 
religion,  and  the  like,  and  taking  down  partioalan 
of  his  amwaranoe  and  phjn<»l  ohanMsteristioa. 
It  is  an  uubmitiTe  fact  worthv  of  Uie  notioe  of 
those  who  indnatrionily  oompue  wlut  are  c^led 
jndicial  statistios  aa  to  oriminal  matters,  that  one 
of  the  "partioolars'*  entered  l;^  the  wsrder  on 
his  sheet  was  "reading  impmeet'*  I  asked 
whence  the  information  oame.  Tt>e  warder's 
answer  was  *'  we  get  that  from  his  appearance." 
The  defendant  was  called  and  examined  npon 
several  points,  bat  he  did  not  say  that  he  had 
erer  told  the  warders  that  a  man  who  bad  been 
acquitted  onght  to  be  discharged  at  once  and 
not  pnt  in  a  cell,  detiuned,  qaestioned,  or  have 
any  reoord  made  of  his  appearance  or  history.  It 
was  nrged  upon  me  for  the  plaintiff  when  the 
case  was  ai^ed  before  the  close  of  the  assizes, 
that  the  cells  in  question  were  really  a  part  of 
the  Stxangeways  prison.  The  point  was  not 
made  when  th«  case  was  before  the  joiy.  and 
slbhongh  th^  very  possibly  might  haTo  fonnd 
that  toey  were  so,  there  is  no  snoh  finding,  and  I 
therefore  cannot  act  npon  any  such  ^w.  In  my 
(^iniim,  howerar,  the  orfendant  is  liable  cm  the 
othar  gKHmda  already  diaousBed,  and  I  must 
therefore  giw  jadgment  tor  the  plaintiff. 

Jtutgment  for  the  pUnntiff for  SOI. 

Solicitors  for  the  plainUff,  Smtlw  and  Co., 
for  /.  S.  Coopar,  Ifononester. 

Solicitor  for  the  defendant.  The  SVcotiiry 
BiAieiior. 


Friday  t  March  21. 

(Before  Lord  Altibbtohi,  O.J.,  Dabung  and 
Ohanhbij.,  JJ.) 
AsDEBSOH  (app.)  V.  B.EID  (resp.)  (a) 

CvMtom$ — Castoma  officer — Search  of  thip — 
ObBtrueting  officer — Bea$onableneM$  of  eeareh 
— Bight  of  magietrate  to  judge  of—Service  of 
notice  o^  appeal  and  eaae~Smeieney  of  eerviee 
^Cnriome  and  Inland  Bevenue  Act  1881  (44  A 
45  Viet.  e.  12).  a.  12,  nb-e.  &— Summary  Jwrie- 
dieUim  Act  1867  (20  A  21  Viet,  e.  43),  s.  2. 

inkers  a  peraon  ti  wummoned  under  teei.  12,  auh- 
weei.  S  m  the  Cuetome  and  Inland  Bevmue  Act 
1881,  /or  obatrueiing  a  euatome  officer  in  execu- 
tion of  hia  duty  while  on  board  a  ehip  for  the 
pnrpoee  cf  aearehing  the  same,  Hhe  magietrate  has 
no  jwiadiation  to  inquire  into  the  recuonablenett 
or  unretuondbleneae  of  the  aeareh,  or  to  diemise 
the  information  upon  the  ground  that  in  hie 
opinion  the  eeareh  was  under  the  eireumataneeB 

(a)  BdpocUd  by  W.  W.  Oim,  Ea^.  B«RMar«M«w. 
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unreatonabU,  unleea  he  findt  that  the  eeart^  wat 
a  mere  pretence  for  the  purpoee  of  jtt$ti/ying  an 
inteifarenee  or  annoyanes  by  the  offieer.  The 
dtUy  qf  deciding  what  eearm  there  ehaU  he  ts 
by  the  Act  imposed  on  the  customs  officer,  and  not 
on  the  magietrate. 
The  notice  of  appeal  and  copy  of  the  eaee  stated  by 
the  magiatreUe  could  not  he  personalty  served  on 
the  defendant,  who  was  a  maeter  m%riner  and 
was  at  sea,  within  three  days  after  the  receiving 
of  the  case  by  the  appellant,  but  within  the  three 
days  the  appeUant  served  the  notice  and  copy  of 
the  ease  on  the  solicitor  who  had  represented  the 
defendant  before  the  magistale,  but  who  had 
ceased  torepresent  him  in  the  matter,  and  efforta 
were  made  to  have  the  defendant  personally 
served  on  hie  return^  and  he  was  personally 
served  wUh  the  notioe  and  ease  soma  nunUK* 
afterwards  on  hia  return  to  the  UnUed 
Kingdom, 

Held,  that  the  proviaione  of  sect.  2  of  the  Bum^ 
mary  Jurisdiction  Act  1857,  as  to  giving  notice 
of  appeal  to  the  dd'endant,  were  sufficiently  com- 
plied with  to  enable  the  eowt  to  hear  the  appeal 
in  the  absence  of  the  d^endanl. 
Case  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Middlesbrougfa,  being  one  of  the 
justices  of  the  peace  for  the  borough,  puranant  to 
an  order  of  mandamus  in  that  behalf  of  the 
King's  Bench  Division  dated  the  24th  April 
1901. 

The  information,  dated  the  7th  Deo.  190O. 
and  signed  b^  the  magistrate,  as  amended  at  the- 
hearing,  was  in  the  following  terms : 

Be  it  remsmbersd  that  WillUm  AndeTSOD,aa  offloor 
of  oDitoma  ondat  the  direotioii  of  the  Commisidonen  of 
the  Coatoma,  iaforma  me  (polioe  and  stipgndierr  mftgia- 
tnte  and  one  of  Her  AUisslj'a  jattioea  of  the  peaoe  in 
and  for  the  btKOBgh  of  Middle  ibrongh).  thiit  Jofaa  Raid,, 
mister  of  the  ship  Bankhail,  Ijing  at  Bolokow,  Vaofrhan,. 
aadCo.'s  wbsrf  in  ths  rirer  Teea,  did  tm  the  5th  d»7  of 
Deo.  instut  obitraob  WiUiun  AodenoB,  aa  oCBoer  of 
outoma,  who  wu  eoting  in  the  exaontion  of  hia  daty 
on  boicd  ths  Bankhail  aforaeaid,  oontrsrr  to  aeot.  12,. 
aab-sect.  5,  of  the  Coatoma  and  Inland  Bsvenoe  Aot 
18S1,  whereby  the  aatd  John  Beid  baa  forfeitsd  the 
peoslty  of  not  axoaading  ona  bandied  ponnda. 

At  the  hearing  before  the  m^istrate  on  the, 
10th  Dec.  1900  at  the  Middlesbrough  police-court^ 
the  following  facta  were  proved  : 

(a)  That  the  ship  BankhaU  arrived  at  the  port 
of  ICiddlsBbrongh  an  the  28fch  Nov.  1900,  and  was 
searohed  aa  senral  oooations  without  anyUiing 
dutiable  being  foond,  and  that  on  the  first  m 
such  occasions  the  captain's  cabin  and  state  room 
were  searched  and  rummaged.  The  captain's 
stata  room  was  not  again  searched  or  nimmaged, 
but  his  cabin  was  again  searched  and  rummaged 
on  the  second  sad  third  of  anch  occasiona.  The. 
officers  of  the  ahlp  rendered  every  aeaistanoe  to 
the  ouatoms  officers  in  their  search. 

(6)  On  the  5th  Dec.  1900,  at  about  7.45  p.m., 
the  appellant  William  Anderson,  who  was  an 
officer  of  cn^toma,  with  two  other  officers  of 
customs  named  Gottrell  and  Craven,  went  on 
board  the  BankhaU,  and  went  first  to  the- 
captain's  cabin,  but  finding  the  respondent 
sitting  down  at  a  meal  there  with  his  wife  and 
the  mate,  they  proceeded  to  rumnu^  the  store- 
rooms and  pantry  ;  th^  ^terwards  returned  to- 
the  cabin,  but  uie  respondent  zefosed  to  allow 
them  to  enter  his  stats  room  or  to  search  there. 


AxDBBEOV  (app.) «.  BiiD  (resp.). 


Digitized  by  Google 


714-ToI.  LXXXVX.] 


THE  LAW  TIMES. 


L  Jaly  2S.  IMS. 


E3.  Bit.] 


Upon  tbe  appellani  attempUaff  to  enter  enoli 
state  room  for  the  parpoee  of  seuohing  it  for 
prohibited  or  unoastomea  goods,  the  reroondent 
took  him  hj  the  shoulders  and  pnihed  him  out 
The  appellant  then  made  a  aeooad  attempt  to 
enter  the  respondent's  room  to  search  it,  bnt  was 
again  prevented  and  poshed  out  hy  tbe  respon- 
dent. 

(e)  In  cross-examination  the  appellant  and  his 
witnesses  admitted  that  ther  had  no  saspicion 
that  anTthing  datiahle  conld  oe  in  tbe  apartment 
which  ute  officers  desired  to  search,  that  is  to  sa j, 
the  state  room,  unless  it  had  been  about  the 
person  of  the  respondent  or  some  other  person  on 
board  the  vessel  at  the  time  of  the  previous 
ee arches,  and  had  been  placed  in  snob  apartment 
alter  each  searches.  They  also  admitted  that 
they  had  no  grotmd  for  sii^»ieion  that  sooh  had 
been  theoaae. 

The  m^isinUie  asked  the  respondent  if  the 
officers  ever  desired  to  search  him,  and  he  said 
"  No,"  bnt  had  the^  wished  to  do  bo  he  would 
willingly  have  snbmitted  to  saeh  search*  and  he 
was  not  crots-ezamined. 

The  magistrate  thought  that  the  evidence 
showed  that  the  repeated  rammaging  of  the  ship 
was  most  unreasonable,  and  there  was  evidence 
to  show  that  the  officers  had  no  reason  for 
believing  that  they  were  interfered  with  in  the 
discharge  of  what  they  deemed  their  duty.  He 
thought  at  the  conclusion  of  the  appellant's  case 
that  the  conduct  of  the  customs  officer  was  an 
abuse  of  tbe  power  of  search  under  the  statutes, 
and  hesitated  as  to  whether  he  should  dismiss  tbe 
summons,  or  inflict  a  mere  nominal  penalty  with, 
out  oosts.  He  adopted  the  former  alternative, 
and  dismissed  the  summons. 

Tbe  question  for  the  opinion  of  tbe  court  was 
whether,  u^on  the  facte  above  stated,  t^e  mi^is- 
trate  was  right  in  dismissing  the  information. 
^  If  the  court  should  be  of  opinion  that  his  ded- 
eion  was  right,  the  infimnation  was  to  stand  dis- 
missed; but  if  the  court  should  Ira  of  the  con- 
trary opinion,  then  the  court  was  to  remit  the 
case  to  the  magistrate  with  the  opinion  of  the 
court  thereon. 

The  mayor  sat  on  the  bench  during  the  bearing 
of  the  case,  but  took  no  part  in  it,  leaving  it  to 
the  police  magistrate  to  decide. 

The  Customs  Oo&solidation  Act  1876  (39  &  40 

Tict.  c.  36)  provides : 

Seot.  182.  Any  offloer  of  customs  or  otfaer  panon  duly 
«mplo;ed  for  the  prevention  of  smTiggliiig  may  go  on 
board  sny  ship  or  boat  which  ahall  be  within  tbe 
limita  of  any  pcnrt  of  the  United  Kingdom  or  the  Channel 
lalsnds,  and  rommsge  and  searoh  the  cabin  and  all 
other  parts  of  snoh  ship  or  boat  for  prohibited  or 
unoDsiomed  goods,  and  remain  on  board  snoh  ship  or 
*>oat  so  long  as  she  shall  oontinna  within  the  limits  of 
SBohport. 

The  Gnstoms  and  Inland  Bevenue  Act  1879 
<42  &  43  Tict.  0. 21)  provides  : 

Seat.  11.  AU  duties,  penalties,  and  (orfeitDres  inonrred 
onder  or  imposed  by  the  Cnstoms  Aots,  and  the  liability 
to  foreitnre  of  any  goods  seized  nnder  the  authority 
thereof,  may  be  saed  for,  proseonted,  determined,  and 
reoovered  by  aoti(m,  information,  or  other  appropriate 
ptooeeding  in  the  High  Court  of  Jnstioe  in  England, 
...  or  by  information  in  tbe  name  of  some  officer  of 
eostoms  or  exoiae,  before  one  or  more  jnstioe  or  jostiose 
ia  the  United  Kingdom,  the  Isle  of  Mso,  or  the  Channel 
IslsadS}  Ac. 
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The  Oostoms  and  Inland  Be  venae  Act  1881 
(44  &  45  Viet  o.  12)  provides : 

Beat.  18.  Any  offlssr  ttf  oostmna  or  other  person  doly 
employed  in  the  pteventioa  of  smaggUng  may  sesroh  say 
person  oa  board  any  ship  or  boat  wiUtin  the  limits 
any  port  in  the  United  Kingdom  or  the  Channel  IiUnds, 
or  any  person  who  shall  have  landed  from  any  ship  or 
boat,  provided  that  snoh  officer  or  otlier  person  duly 
employed  as  aforesaid  shall  have  good  reason  to  eai^oee 
that  SDoh  person  is  oarrying  w  has  any  nnonstomed  or 
prohibited  goods  aboat  his  person.  A  person  shall  be 
gnilty  of  sn  offoDoe — (5)  If  ha  assaalts  or  obstmats  say 
offloer  of  eastoms,  or  any  offiosr  of  the  army,  navy, 
marines,  ooastgnard,  or  otiier  person  dnly  emphqred  for 
the  prevention^  smoggHog,  going,  remaining.or  retnnuog 
from  on  board  a  ship  or  boat  within  tbe  limits  of  soy 
port  in  the  United  Kingdom  or  the  Channel  lalandi,  or 
in  searching  snob  a  ship  or  boat,  or  in  aaamhliig  a  pnsm 
who  has  Isoded  from  any  snoh  ship  or  boat,  or  in  saltiag 
any  goods  llsUe  to  fbrfsitDre  aadar  the  Gnatoms  Aeti, 
or  otherwise  aoting  in  tho  eieoation  of  his  dnty.  And  a 
person  so  oSsading  shall  for  eaoh  snih  oflenoe  forfeit 
the  penalty  of  not  ezoeadlag  ona  hnndzed  poonda,  and 
he  may  either  be  detained  or  pmoeedsd  against  bj 
information  and  summons. 

As  tbe  respondent  did  not  appear,  apreliminaty 
question  arose  as  to  whether  there  was  a  sufficient 
service  of  the  case  upon  the  respondent  to  satisfy 
tbe  requirements  of  sect.  2  of  the  Summary 
Jurisdiction  Act  1857  (20  &  21  Vict  c.  43).  which, 
after  providing  for  the  stating  and  signing  of  & 
case  by  tbe  justioe  or  jastioes,  provides  as  follows 
as  to  the  service  of  the  case  on  the  respondent : 

.  .  .  And aiudi party,  hereinafter  called  "the  mppd- 
lant,"  shall,  wiUiin  throe  days  after  reoeiring  snoh  cats, 
transmit  the  same  to  the  oonrt  named  in  bis  applica- 
tion, first  giving  notice  in  writing  snoh  appeal,  iritii  a 
copy  of  the  oaae  so  stated  and  signed,  to  the  olhar  psrtr 
to  the  prooeeding  in  whioh  the  determination  was  ^van, 
hereinafter  called  *'  tbe  raapondant." 

The  faots  in  reference  to  the  service  of  the 
case  on  tbe  respondent,  as  appearing  in  the  affi- 
davits, were  as  follows : — 

The  caaj  was  dated  and  signed  by  the  magis- 
trate on  the  28th  Aug.  1901.  It  was  rac^ved  on 
the  3rd  Sept  1901  by  the  solicitor  for  the  appel- 
lant at  Middlesbrough,  and  on  the  same  day,  the 
3rd  Sept.,  the  app^lant's  solicitor  left  at  the 
office  of  the  solicitor  who  had  appeared  for  the 
respoadfflit  on  the  hearing  of  the  informatioa. 
and  by  way  of  service  upon  such  solicitor,  a  notice 
that  a  case  had  been  duly  stated  and  also  a  oopj 
oftheoase  ;  and  on  the  same  day,  sabaequenuy 
to  the  servioe  above  referred  to,  the  solicitor  who 
had  acted  for  the  respondent  wrote  acknowledg- 
ing that  a  copy  of  tiie  oaae  had  oa  that  day  faeoi 
left  at  his  office;  that  he  had  represented  tbe 
respondent  on  the  h«unng  of  the  information, 
bnt  that  aiuoe  tiiat  time  he  had  had  no  instrac- 
tions  from  him,  and  had  long  since  oeased  to 
have  any  connection  with  the  mattter.  Tbe 
respondent,  being  a  master  mariner,  wsa  at  sea 
and  could  not  m  personally  served,  bnt  a  letter 
had  been  written  to  him  in  Sieptembw  giring  him 
notice  that  a  case  had  been  stated,  and  thia  letter 
he  acknowledged  in  Dec  1901.  Also,  on  the  23rd 
Sept.,  the  appellant's  solicitor  wrote  to  the  em- 
ployers of  the  respondent  requesting  that  imme- 
diately the  respondent  returned  to  the  United 
Kingdom  they  would  deliver  to  him  a  letter  with 
the  notice  and  copy  of  the  case.  Ultimately  the 
oaae  vras  perBonaJjy  served  on  the  nspondent  on 
the  16th  Jan.  1902,  when  he  returned  from  sea. 
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Sir  Robert  Finlay,  A.G.  (Daldy  wibh  him)  for 
the  appellant. — As  the  respondent  does  not 
npear.  It  U  neoesaaiy  to  show  b]r  the  afBdarite 
that  there  haa  heen  a  anffioient  notioe  and  service 
of  the  case  on  the  renpondent  to  utiBty  aeot.  2 
of  the  Act  20  &  21  Vict  e.  43,  and  to  enahle  the 
oonrt  to  hear  the  appeal.  The  material  words  o£ 
the  section  ai-e  that  the  appellant  shall  "  within 
three  dsja  after  receiving  aaoh  case  transmit  the 
same  .  .  .  first  giving  notioe  in  writing  of 
sDch  appeal,  with  a  copy  of  the  case,  to  .  .  . 
the  respondent."  Tlw  &cts  show  a  sufficient 
compliance  with  the  section.  [Lord  Axvxrstons, 
C.J.  referred  to  Edwarda  v.  Robertt  (1891),  1 
Q.  B.  302),  where  it  was  held  that  the  court  had 
no  jurisdiction  to  hear  an  appeal  by  case  stated 
under  sect.  2  of  20  &  21  Yiot  c  43,  unless  the 
case  had  been  served  on  the  respondent  within 
three  days.]  There  are  several  cases  bearing  on 
the  point.  The  first  and  most  important  la  in 
1858,  the  case  of  Byred  v.  Ca«TutA«ri  (£.  B.  &.  £. 
469),  where  it  was  held  that  sect  2  is  satisfied  if 
the  appellant  within  three  days  of  his  obtaining 
the  case  seeka  to  find  tiie  respondent  and  cannot 
do  so.  and  within  such  three  days  g^vea  notioe  to 
the  solicntor  who  represented  the  respondent 
before  the  magistrate,  and  afterwards  g^ves  notioe 
to  the  respondent,  who  does  not  object.  Acting 
on  that  case,  the  appellant  served  the  notice  upon 
the  solicitor  within  the  three  days,  and  tried  to 
find  the  respondent.  In  Woodh<yu$e  v.  Woodt  (1 
L.  T.  Eep.  59 ;  29  L.  J.  149,  M.  C),  the  giving  of 
the  notice  with  a  copy  of  the  case  to  the  respon- 
dent was  held  to  be  a  condition  precedent  to  the 
right  to  have  the  case  heard;  bnt  there  it  was 
stated  that  if  the  appellant  has  done  all  he  could 
to  comply  with  the  statute  it  is  sufficient,  so 
that  that  case  really  follows  Syred  v.  CarrutherB 
(ybi  tup.).  Then  in  Local  Board  of  Sealth  of 
OJoueester  t.  ChemdUr  (7  L.  T.  R^.  722),  the 
peuutpcnnt  did  not  arise.  The  only  other  case, 
beddes  that  of  Edneard$  t.  Boherta  {uH  tup.),  is 
Hm  T.  Wright  and  WiUon  (60  J.  P.  312),  where  a 
notioe  sent  to  the  respondents'^solioitors  and  not 
to  the  respondents  uiemselTes,  was  held  not  to 
be  sufficient.  There  is  nothing  in  tbese  cases 
throwing  any  doubt  upon  Syred  v.  Carruthers 
[vin  sup.),  and  the  court  ought  to  act  upon  it 
[Lord  Altekstone,  CJ. — We  think  the  appel- 
lant is  entitled  to  have  the  case  ai^ned.]  The 
case  raises  a  short  bat  very  important  point.  It 
is  quite  clear  from  the  statute  that  a  ma^trate 
is  not  entitled  to  say  that  in  his  opimon  the 
search  is  unreasonable,  and  for  that  reason  to 
dismiss  the  information.  The  duty  of  deciding 
what  search  shall  he  made  is  cast  on  the  customs 
officer.  There  are,  no  doubt,  certain  cases  in 
which  he  is  at  liberty  to  seaxoh  only  if  he  has 
reaotmable  grounds  for  thinking  there  are 
amnwled  koms  there;  for insttaioe, under  aeot.  12 
ol  we  Act  of  1881  the  searching  the  persons  of 
indivi duals  can  (mly  be  done  by  the  omcer  if  he 
has  raasonable  ground  for  suspecting  that  there 
are  goods  concealed;  under  sect.  203  of  the 
Gnstoms  Consolidation  Act  1876,  the  stopping 
and  examining  carts  can  only  be  done  by  the 
officer  if  he  has  reasonable  suspicion  that  there 
are  smuggled  goods  on  those  carts,  and  the  same 
applies  under  sect.  205  as  to  the  searching  of 
houses.  The  power  to  search  in  other  instances 
as  regards  the  ship,  conferred  upon  the  officers, 
is  necessarily  not  limited  by  any  such  condition. 
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and  it  is  the  duty  of  the  officer  to  decide  whether 
there  ought  to  be  a  search  or  not.  If  the  magis- 
trate found  that  under  the  pretenoe  of  exerotaing 
the  power  of  the  Act,  it  was  a  mere  excuse  and 
the  officer  did  not  want  to  searoh  at  all,  bat  was 
gratifying  an  impertinent  or  maHtaona  desire  of 
annoyance,  then  it  could  not  be  disputed  that  he 
would  be  entitled  to  dismiss  the  information. 
Here  it  is  not  pretended  that  he  was  not  actii^; 
in  the  exereise  of  the  power  of  the  Act ;  there 
is  an  express  finding  that  the  appellant  was 
"  attempting  to  enter  such  state-room  for  the 
purpose  of  searching  it  for  prohibited  or  un- 
customed goods."  That  bemg  so,  it  is  not 
for  the  magistrate  to  say  that  the  officer 
was  acting  reasonably  or  unreasonably;  it  Is 
quite  enough  that  he  was  acting  in  pursuance 
of  the  power  of  the  Act,  and  that  the  Act  has 
thrown  upon  the  officer  the  duty  to  decide.  If 
once  it  were  settled  that  the  defendant  was  at 
liberty  to  go  into  evidence  before  the  magisteate 
as  to  whether  the  officer  was  <a  was  not  acting 
reasonably,  and  to  call  evidenoe  and  to  ask  tiie 
m^istrate  to  say  that  the  seuvh  was  unneoessazT, 
a  ver^  aerioos  blow  wonld  be  stmok  at  the 
administration  of  the  Customs  Act.  The  ooozt 
ought  tiierefbre  to  send  the  case  back. 

The  respondent  did  not  appear. 

Lord  Altbbstonb,  C.J.— When  this  case  was 
before  us  on  the  occasion  of  the  rule  for  a 
mandamus  being  moved,  we  certainly  thought 
upon  the  affidavits  that  were  then  produced  that 
the  magistrate  had  not  entertained  the  real  ques- 
tion on  which  alone  he  wonld  have  been  justified  in 
dismissing  the  summons — namely,  the  groni^  as 
pointed  out  by  the  Attom^-Gennral  in  his  axjga- 
ment,  that  there  was  a  mora  prrtenoeof  searohmg, 
and  that  the  search  was  not  bond  fide,  but  was 
merely  for  the  purpose  of  justifying  the  inter- 
ference of  the  customs  officer.  A  mere  pretenoe 
of  searchii^  irould  not  compel  the  magistrate  to 
convict.  In  this  case,  however,  it  is  found  as  a 
fact  that  the  officer  was  purportingto  search,  and 
that  he  was  intending  to  search.  The  ground  on 
which  the  lummons  was  dismissed  by  uie  magis- 
trate was  that  he  thought  that  it  was  unreason- 
able for  the  officer  to  be  searching  having  regard 
to  the  drcumstancea  that  he  had  previously 
examined  other  parts  of  the  ship,  and  that  u 
there  were  anything  dutiable  in  the  apartment  the 
officer  denred  to  search*  itmust  have  been  «i  the 
person  of  the  respondent  or  some  other  person  on 
board  at  the  time  of  the  previous  searohes,  and 
must  have  been  placed  tiiere  sinoe  such  previous 
searches,  as  to  which  the  appellant  nad  no 
suspicion  that  such  was  the  case.  I  think  there 
is  in  such  cases  no  preliminary  question  of 
reasonableness  or  unreasonableness  for  a  magis- 
trate to  deal  with,  and  that  the  learned  magis* 
trate  ought  to  have  entertained  tins  matter 
and  have  dealt  with  it  on  the  basis  that,  there 
being  a  search,  the  customs  officer  was  in  fact 
obstructed  in  the  execution  of  that  seareh,  and 
that  therefore  an  offence  against  the  Act  had 
been  committed.  I  think  the  case  must  go  back 
to  the  magistrate  with  this  intimation  of  our 
opinion  thereon. 

Dablinq,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  first  impression  of  the 
teamed  magistrate  in  this  case  was  the  right  one. 
He  says:  "I  thought  at  the  conclusion  of  the 

Digitized  by  Google 


AjffDiBSON  (app.)  V.  Bbid  (resp.). 


716-Tol.  LXZXVI.} 


THE  LAW  TIMES. 


[  Jnl7  S6,  lOOS. 


K  B.  Div  ] 


appellant's  case  that  the  oondaot  of  tbe  ciistomB 
o£Bcer  was  an  abuse  of  the  power  of  search  under 
the  statutes,  and  hesitated  as  to  whether  I  should 
dismiss  the  summons  or  inflict  a  mere  nominal 
penalty  without  costs.  I  adopted  the  former 
alternative."  If  he  had  adopted  the  second  alter- 
native, ifc  seems  to  me  that  he  would  have  been 
iwrfectly  risht.  Tf  he  really  came  to  the  oonclu- 
mm  th^  although  the  customs  officer  was  exer- 
daing  his  statntory  power,  he  was  ezeroising  ifc  in 
an  Tmreaaonable  way,  tiiongh  with  lawful  excuse, 
but  not  wibh  anyrealpnw]^otof  setting  any  good 
out  of  it,  he  could  have  oonvietod  the  respondent, 
and  imposed  a  nominal  penalty  without  any  costs. 
That  would  hxve  amounted  k>  a  censure  of  the 
otmdnot  of  the  customs  officer,  and  if  the  matter 
wanted  to  be  made  clearer  the  magistrate  could 
have  said  so.  That,  it  seems  to  me,  would  have 
been  the  proper  course  for  the  mwistrata  to  have 
adopted,  if  he  held  the  opinitm,  wmch  he  says  he 
did.  relative  to  tiiis  case. 

GHAHnxx,  J.— I  agree. 

Ampeal  aSnoed.  Com  mmitUd  to  magia- 
trate  to  amviet  the  n^pmidmt  of  the 
offeiut. 

Solicitor  for  the  appellant,  The  BolieUor  of 
CutUrm. 


Saturday,  May  3. 

(Before  Lord  Aitbsstons.  O.J.,  Dabliito  and 
Ghannsll.  J  J.) 
MAHiTKas  (app.)  V.  Ttlbb  {re^.).(a) 

Adulteration — False  warrarUy— Proceeding  for 
giving  toarraniy—Jwriadietion  of  }u$tiee$ — Sue- 
ceaaive  warrantiea — Warranty  not  given  inplace 
where  article  v/aa  fmrehaaed  for  analyna — Bale 
of  Food  and  Druga  Aet  1875  {38  A  39  Viet  e.63). 
aa.  25,  27—8aU  of  Food  and  Druga  Act  1899 
(62    63  Vict,  c,  51),    20.  eub-aa.  5,  6. 

Bvh-sect.  5  of  aeet.  20  of  ike  Bale  of  Food  and 
Druga  Act  1899,  which  eseienda  the  jttriadiction 
of  ^uaUeea  in  the  hearing  of  proceedinga  for 
givtng  afahe  warranty,  ia  confined  in  ita  opera- 
tion to  the  icarranty  given  to  the  person  from 
whom  the  article  waa  purchaaed  for  analyaia,  and 
doea  not  contemplate  or  provide  for  the  caae  of  a 
series  <^  eueeeaaive  warrantiea.  Conaequently, 
whert  proceedinga  far  givimfi  a/olHwarranfy  are 
4aken  wftder  aeet.  27  of  the  BaU  vf  Food  eend 
Druga  Aet  1875,  aueh  proceedinga  muat  atiU  be 
taken  before  a  court  having  juriadicHm  in  the 
place  where  the  warranty  woe  given,  unleaa  the 
proceedinga  are  in  reaped  of  the  warranty  given 
to  the  person  fiwrn  whom  the  article  was  pur- 
chaaedforanaiy$ie,in  which  caae  the  proceedinga 
for  giving  the  falae  warranty  may  be  taken  before 
the  court  which  has  jurUdictton  to  hear  the 
original  information  under  aeet.  6  of  the  Act 
of  1875,  as  well  aa  before  the  cowi  having  juris- 
diction in  the  place  where  the  warranty  waa 
given. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Middleaez,  sitting  at  Brentford. 

At  a  petty  sessions  held  at  Brentford,  in  the 
county  of  Middlesex,  on  the  12th  Dec.  1901  and 
9th  Jan.  1902,  an  Information  was  preferred  by 
"W.  Tyler  (the  respondent),  an  inspector  of  weights 
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and  measures,  against  Manners  (the  appellant),  a 
farmer  residing  and  carrying  on  bnsinesB  at 
Stratton  St.  Margaret's,  Strindon,  In  the  ooantj 
of  Wilts,  under  sect.  27  of  the  Sale  of  Food  and 
Drugs  Act  1875,  aa  amended  hr  aub-secfc.  6  of 
sect  20  of  the  Sale  of  Food  and  Drugs  Act  1899, 
charging  the  appellant  for  that  he,  at  the  parish 
of  Acton,  in  the  dietxict  of  Brentford  and  coun^ 
of  Middlesex,  did,  on  the  14th  Sept.  1901,  nnlaw^ 
folly  give  a  fidse  warranty  in  writing  to  the  Great 
Western  and  Ifotrc^olitan  Dairies  Limited  in 
respect  of  new  milk,  sold  by  jiim  a«  prindpal  to 
the  Dairies  Company. 

The  appellant  waa  convicted  and  was  ordered 
to  pay  a  wie  of  5s.  and  40$.  costs. 

The  following  &ots  were  proved  and  found  Irf 
the  iifaticea : — 

The  appellant  was  a  farmer,  and  on  the  14th 
Sept.  1901  he  supplied  to  the  Dairies  Company 
two  chums  of  milk,  which  chums  of  milk  arriv^ 
at  Paddington  station  at  10.30  p.m.  on  the  14(h 
Sept.  1901,  one  of  the  chums  having  attaebed  to 
it  a  label. 

Tlie  chums  of  milk  on  arrival  at  Paddington 
etatum  were  received  by  a  servant  of  the  Dairies 
Company  and  remiUnea  at  the  station  nnder  his 
pera^ial  obasrration  until  the  f  oUowtng  numung, 
the  15tli  Sept.,  aA  4  a.m.,  when  one  of  the  ohnnu 
of  milk  waa  with  other  milk  taken  by  a  carman  of 
the  Duries  Company  and  delivered  to  Mrs.  Dew, 
who  carried  on  business  as  a  milk  seller  at 
Shepherd's  Bush,  in  the  county  of  London,  and 
tiie  respondent  at  nine  o'clock  on  the  same 
morning  of  the  15th  Sept.  purohaaed  from  William 
Dew,  the  hnsband  of  Mrs.  Dew.  afc  Aoton,  in 
Middlesex,  a  pint  of  milk  from  the  chum  which 
on  analysis  proved  to  have  been  adulterated  irith 
water. 

The  analyst  certified  that  the  milk  contuned 
8  per  OAnL  of  added  water,  and  he  stated  in  his 
certificate  that  his  opinion  was  based  on  the  fact 
that  the  sample  only  contained  7*74  per  cent  of 
solids  not  fa^  whereas  genuine  new  milk  should 
contain  at  least  8*5  per  cent,  of  solids  not  &t. 

The  Duxies  Oompaay  supplied  the  ohum  of 
milk  (with  other  milk)  to  lbs.  Dew  under  a 
contnuot  in  writing,  dated  the  20bh  March  1901 
and  extending  over  twelve  months,  which  stated: 
"  All  milk  to  be  delivered  by  the  vendors  at  the 
purchaser's  address  in  a  sweet,  pure,  and  saleable 
condition  and  warranted  by  chem  pure  with  all  its 
cream  aa  received  from  the  cow." 

William  Dew  was  summoned  before  the  justices 
at  Brentford  on  the  17th  Oct.  1901,  on  the  infor- 
mation of  the  respondent,  for  unlawfully  selllDg 
an  article  of  food — namely,  the  milk — which  was 
not  of  the  nature,  substance,  and  quality  of  the 
article  of  food  demanded  by  the  respondent. 

William  Dew  gave  nobce  to  the  respondent 
(pursuant  to  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  by  sect.  20,  sub* 
sect.  4,  of  the  Sale  of  Food  and  Drags  Act 
1809).  that  he  relied  on  a  written  warranty 
from  the  Dairies  Company,  and  also  gave 
notice  to  the  Dairies  Company  that  he  intended 
to  rely  on  such  warranty.  No  notice  was  given 
hy  him  to  the  appellant  of  his  intention  to  rely 
on  any  warranty  given  by  the  appellant. 

Tbe  summons  against  William  Dew  was  beard 
b^  the  justices  on  the  17th  Oct.  1901,  when  thev 
dismissed  the  snmrnons  against  him  on  the  ground 
that  he  had  proved  to  ^ir  satisfaction  that  he 
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waa  entitled  to  the  proteoticm  ot  sect  25  of 
38  &  39  Yiot  c.  63.  aa  amended  hy  wot  20.  sab- 
seot.  4  of  62  &  63  Tiot  c.  51.  he  being  a  eerrant 
of  the  person  who  porchaaed  the  article  in  qnea- 
tion  with  a  written  warranty,  and  that  he  had 
sold  it  in  the  aame  atate  aa  when  it  waa  par- 
chaaed. 

The  appellant  did  not  appear  and  waa  not 
.represented  before  the  justicea  on  the  hearing  of 
that  summons  on  the  17Ui  Oct.,  and  had  no 
notice  of  the  proceedings. 

The  respcndent  then  (on  the  17th  Oct.  1901) 
laid  an  iniormation  before  the  justices  against 
the  Dairies  Gompanj,  under  sect.  27  of  the  Sale 
of  Food  and  Drugs  Act  1875,  aa  amended  bj 
sect.  20,  sub-sect  6,  of  the  S&le  of  Food  and 
Dmgs  Aot  1899,  charging  that  they  Aid  on 
the  I5th  Sept.  1901,  at  Acton,  in  the  countj  of 
Middlesex,  onlawfully  give  a  false  warranty  in 
writing  to  odo  Mrs.  Dew  in  respect  of  a  oertun 
article  of  food — to  wit,  new  milk — sold  by  them  as 
prindpals. 

The  Duiiea  Company  daly  gave  notice  to  the 
respondent,  nnder  the  same  sections  as  in  the 
preriona  summons,  that  they  relied  on  a  written 
warranty  from  the  appellant,  and  the^  also  gave 
notice  to  the  appellant  that  they  relied  on  such 
warranty. 

The  Bummons  against  the  Dairies  Company 
waa  heard  before  jnstices  on  the  14th  Nov.  1901, 
and  was  dismissed  by  them  on  the  grounds  that  it 
had  been  proved  to  their  satisfaction  that  the 
Dairies  Company  were  entitled  to  the  protection  of 
sect.  25  of  38  &  39  Vict.  c.  63,  as  amended  by 
sect.  20,  sab- sect  6  of  62  £  63  Tict.  c.  51.  and 
that  they  purchased  the  article  with  a  written 
warranty,  and  that  they  had  sold  it  in  the  aame 
state  aa  when  it  was  pnrohaaed. 

The  reapondent  therenpon  applied  for  a 
Bttmrnona  asunat  the  appellant  for  that  he  did 
on  the  15th  Hept.  1901  (whi<^  was  on  the  hearing 
amended  to  the  14th  Sept  1901),  in  the  parish  of 
Acton,  in  the  county  of  Middlesex,  "  unlawfully 
cnve  a  false  warranty  in  writing  to  the  Dairies 
Conapany  in  respect  of  a  certain  article  of  food 
— to  wit,  new  milk — sold  by  him  as  princi|Hd." 

On  the  hearing  of  this  summonij  the  respon* 
dent  produced  the  label  attached  to  one  of  the 
chums  cf  milk  delivered  to  the  Dailies  Company 
on  the  14th  Sept.  Thia  label  (dated  the 
14tfa  Sept)  waa  directed  to  the  Dairies  Com- 
pany  by  the  appellant,  and  contained  the  words 
*'  Warranted  pure,  with  alt  its  cream." 

It  waa  proved  that  such  label  was  removed  from 
the  chnm  at  Faddington  Station  by  the  Dairies 
Company  on  Uie  15th  Sept.,  and  before  it  was 
diapatched  for  delivery  to  Hra.  Dew. 

The  appellant  and  hia  son  were  called  as  wit- 
nesses, and  gave  evidenoe  that  the  milk  when 
consigned  by  rail  at  Stiatton  St.  Margaret's 
Station  for  carriage  to  Faddington  was  in  the  aame 
state  aa  given  by  the  cows. 

Ho  evidence  waa  called  in  reference  to  the- 
milk  whilst  in  transit.  It  was  admitted  that  the 
appellant  paid  for  the  carriage  of  the  milk  to 
Pad<^gtoa  station,  where  it  waa  taken  pos- 
session of  hy  the  Dairiea  Company,  the  uon- 
eignees. 

On  behalf  of  the  appellant  it  was  objected 
(inter  tUia)  that  the  offence  was  alleged  in  the 
stunmona  to  have  been  committed  in  the  parish 
of  Acton,  bub  that  the  appellant  had  not  com- 
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mitted  any  offence  within  tiie  joriadioUon  of  the 
court ;  thai  the  warranty  by  the  appellant  to  the 
Dairiea  Company  waa  s^ven  at  StAtton  St  Muv 
garet's  Staticm,  in  the  connty  of  Wilts,  where  the 
milk  was  placed  on  rail,  and  that  the  onna  was  on 
the  reapondent  to  produce  evidence  that  the  milk 
was  then  adulterated ;  that  the  facts  proved  before 
the  jnstices  disclosed  no  offence  as  having  been 
committed  by  the  appellant  against  the  provisions 
of  the  Sale  of  Food  and  Drugs  Acts;  and  that 
the  appellant  had  given  no  warranty  to  William 
Dew  or  Mrs.  Dew,  and  that  therefore  the  war- 
ranty relied  on  by  WiUiam  Dew  on  the  17th  Oct. 
1901  waa  not  one  given  by  the  appellant. 

The  jnsticea  overruled  the  objections  on 
points  of  law  raieed  by  the  appellant  on  the 
following  (amongst  other)  grounds :  That  as  it 
was  admitted  and  proved  to  their  aatiefaction 
that  the  label  warranty  was  given  by  tbe  appel- 
lant at  Strattott  St.  Mai^faret'e,  in  Wiltshire, 
and  remained  affixed  to  tbe  ohnm  till  removed 
by  the  oonsiniees  at  Faddington,  it  was  not 
for  them  to  determine  whether  the  appellant's 
warranty  did  or  did  not  oontinne  while  the 
milk  remuned  in  bulk  in  an  unopened  chnm 
daring  the  transit  in  the  ordinary  course  of  trade 
by  the  consignees,  the  Dturies  Company,  to  Mrs. 
Dew's  shop  in  Acton,  in  the  connty  of  Middlesex, 
ioasmnoh  aa  sect  20,  snb-seote.  5  and  6,  of  62  &  63 
Tict.  c.  51,  gives  the  josbioes  jurisdiction  when- 
ever a  false  warranty  waa  given,  and  over  every 
person  who  writes  such  false  warranty ;  that  the 
chum  during  its  transit  to  Faddington  was  oon> 
stractively  in  the  possession  of  the  appellant,  who 
as  consignor  had  paid  for  its  caniage,  and  as  both 
the  consignees  and  Dew  when  defeuduita  had 
respectively  proved  to  their  satisfaction  that  they 
severally  had  pnrohaaed  the  milk  as  the  same  in 
nature,  substance,  and  quality,  and  with  a  war- 
ranty to  that  effect  as  that  demanded  by  the 
reapondent  from  Dew;  and  as  the  proceedings 
against  the  appellant  were  by  way  of  having 
given  a  false  warranty,  and  aa  the  notice  to  th» 
appellant  by  tiie  Dairies  Company  required  by 
sect.  20  of  the  Act  of  1899  had  been  duly  given, 
the  onus  of  having  the  milk  analysed  during 
transit  on  the  railway  waa  not  required  by  law  in 
the  case  of  a  prosecution  for  having  given  a  false 
warranty ;  and  on  the  facts  they  convicted  the 
appellant,  as  aforesaid. 

The  question  for  the  court  was  whether  the 
justices  were  right  in  law  in  so  holding  and  con- 
victing the  appellant 

The  Sale  of  Food  and  Dmga  Aot  1875  (38  &  39 
Vict  c.  63)  provides : 

SMt  25.  If  the  dafendaat  in  aay  pzoMaotion  nadsr 
this  Act  prove  to  the  satiafaotion  ot  tha  justicss  or  ooart 
that  he  bad  pnrohaaed  the  artiote  in  qaeation  aa  the 
same  in  natnre,  sabatsnoe,  aod  qaftU^  j  as  tb%t  demanded 
of  him  b;  the  proseontor,  and  with  a  writlea  warranty  to 
that  effect,  th»t  he  hid  no  reason  to  believe  at  the  tim» 
when  be  sold  it  that  the  attlole  was  oth^ririae,  and  that 
he  sold  it  in  the  eanw  state  ai  when  be  parobated  it,  be 
ahall  bs  disobarged  from  the  proseoation,  bnt  ahaU  be 
liable  to  p^r  the  oosta  ioooxred  by  tbe  pn»eoator,  oalsas 
he  shall  have  given  da«  notios  to  him  that  faa  will  raly 
on  the  above  defenor. 

Seot.  27.  Every  person  who  shall  give  a  false  war- 
ranty ia  writing  to  any  porohaaer  in  respect  of  an 
article  of  food  or  a  drag  sold  by  him  aa  piiooipal  oe 
i^^ent,  ehall  be  gailty  ot  an  offence  nnder  this  Aot,  and 
be  liable  to  a  penalty  not  cxoeediog  tweLty  poonde. 
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The  Sale  of  Food  aoid  Bragi  Act  1899  (62  &  63 
Tiot.  c,  51),  pnmdes : 

Seot.  £0  (1).  A  wunnty  or  inToim  iIikU  not  be  avail- 
able  u  a  defenoe  to  any  prooeeding  vuder  the  Sal«  of 
Food  and  Dmgi  Aoti  nideee  the  defeiKUait  hai,  within 
oeren  daye  after  Mrrioe  the  anmiBms,  seat  to  the 
patohasar  a  oopjr  of  taoh  wuranty  or  ioToioe  with  a 
written  notioe  etatiog  that  he  iotende  to  rely  on  the 
warrant  or  iavoioe,  and  Bpeoifjing  the  name  and 
addreM  of  the  person  from  whom  he  reoeired  it,  and  baa 
alio  eent  a  like  notice  of  his  intention  to  saoh  person. 
<2>  The  person  by  whom  inoh  warranty  or  invoioe  is 
alleged  to  have  been  given  shall  be  entitled  to  appear  at 
the  hearinff  and  to  give  eridenee,  and  the  oonrt  may.  If 
t  thinks  fit,  adjonm  the  htarlng  to  enable  him  to  do 
•o.  (4)  'Where  the  defendant  is  a  servant  of  the  person 
who  pnrohaaed  the  aitiole  nnder  a  warranty  or  invoioe 
he  alull,  Bobject  to  the  proviiilons  of  this  section,  be 
entitled  to  rely  on  seotton  twenty-five  of  the  Sale  of  Food 
and  T>raga  Aot  1875,  ...  in  the  lamB  way  as  hit 
«mployer  or  nuutn  wonld  have  been  entitled  to  do  If  be 
had  been  the  deTendant,  provided  that  the  eervant 
fnrthar  ^oreitiiat  he  had  no  naaon  to  believe  that  the 
artiola  was  otbetwiie  than  that  deauuded  by  the  proee- 
«ntor.  (5)  Where  the  defendant  in  a  proeeontion  under 
the  Sale  of  Food  and  Drags  Aots  haa  been  dlaoharged 
under  the  provisions  of  Motion  twenty-five  of  the  Sale 
of  Food  and  Drags  Aot  1875,  as  amended  by  this  Act, 
any  prooeedings  nnder  the  of  Food  and  Drags  Aots 
<or  giving  the  warranty  relied  on  by  the  defendant  in 
neb  proeeontion,  may  be  taken  a*  well  before  a  court 
having  jorLsdiebion  in  the  plaoo  where  the  artido  td  food 
or  dmg  to  whioh  the  wanant^  relatea  was  pnndiased 
for  analysis  ae  before  a  oonrt  having  joiiadiotion  ia  the 
plaoe  when  the  warranty  was  given.  (6)  Every  person 
who.  In  respeot  of  an  artiole  of  food  or  dmg  sold  by  him 
«8  principal  or  agent,  gives  to  the  pnrohaser  a  false 
wairaaty  in  iwriting,  shall  be  liable  on  summary 
oonviotion  for  the  first  oflenee,  to  a  fine  not  exoeed- 
ing  twenty  ponnda,  for  the  seoond  offenoe  to  a  fine 
not  exoeeding  fifty  pounds,  aod  for  any  sabseqnsnt 
offmoe  to  a  fine  not  exoeeding  one  hundred  pounds, 
nnlesB  he  prores  to  the  satiafaotion  of  the  oonrt  that 
when  he  gave  the  warranty  he  had  reason  to  believe 
tbat  tlM  statements  or  desoriptions  oontained  therein 
were  trae. 

Morton  Smith  for  the  appellant. — The  jaatioes 
liad  no  jnrisdiction  to  entertain  the  aammons 
ajifainst  the  appellant,  because  the  alleged  offence 
was  committed  outside  the  jarisdiction  of  their 
court.  The  justices  were  wronf^  in  asaaming 
that  the  prooeedings  against  the  Dairies  Com- 
pany were  taken  under  sub-secL  5  of  seot.  20 
of  the  Act  of  1899,  They  were  taken,  not  under 
sub-seot.  5.  but  under  aub-Beot.  6  of  that  section. 
In  Beg.  r.  Smith  (74  L.  T.  Eep.  348;  (1896) 
1  Q.  B.  596}  it  had  been  held  that  the  justices, 
who  had  heard  an  informataon  under  sect  6 
against  the  nltimate  seller  to  the  purchaser  for 
analysis,  had  no  jurisdiction  to  entertain  an 
information  under  sect.  27  against  the  person 
who  had  given  a  warranty  to  such  seller  where 
the  warranty  was  given  outside  their  juria- 
dicfion.  Sect.  20,  aub-sect.  5.  of  the  Act  of 
1899  was  passed  to  remedy  the  difficulty  raised  in 
that  case  as  to  the  jurisdiction  of  the  justices  in 
SQch  a  case.  The  first  summons  was  against  Daw 
for  selling  in  contravention  of  sect  6  of  the  Act  of 
1875.  Sect.  25  only  contemplates  the  case  of  the 
defendanc  who  is  prosecuted  as  the  seller  to  the 
purchaser  who  purchases  for  analysis,  and  applies 
only  to  the  ori^final  prosecution  by  such  pur- 
ohaaer.  Before  the  Aot  of  1899  the  person  who 
had  giren  that  warranty  could  not  have  been 
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prosecuted  under  sect.  27  for  giving  a  false  war. 
ranty  before  the  justices  who  heai^  the  original 
prosecution  where  the  warranty  i/as  given  outside 
their  joriadiotion :  (Beg.  r.  Smith,  ub\  sup.).  Sub. 
sect.  5  of  seot.  20  of  tiie  Aot  of  1899  haa  altered 
that,  bat  ite  operation  is  confined  entirely  to  sndh 
oases,  and  the  extended  jnrisdiotion  of  the 
justices  is  given  only  in  respect  of  the  wuranty 
to  the  nltimate  purchaser.  The  seoond  summons, 
that  agsinstthe  Dairies  Company,  was  taken  oat, 
not  under  snb>seot,  5,  but  under  sub-sect.  6  of 
seot  20  of  the  Act  of  1899.  In  that  prosecution 
the  Dairies  Company  could  not  reJy.  on  the 
defence  of  a  warranty  under  sect.  25,  but  they 
wonld  say  that  they  believed  their  own  warranty 
which  they  gave  was  true  at  the  time  they  gave 
it,  and  the  evidence  of  that  would  be  the  warranty 
given  to  them  by  the  appellant.  That  would  be 
their  statutoiy  defence  nnder  snb-secL  6.  They 
oonld  use  that  warranty  as  a  d^Mioe  muter  sno- 
■eot.  6  of  sect.  20  for  the  purpose  of  shomng  that 
when  they  gave  the  warranty  to  Dew  tii^  **  had 
reason  to  beliers  that  the  statements  contained 
therein  were  true."  Sub-seot.  6  applies  to  the 
case ;  and  under  that  sub-section  there  is  no 
extension  of  the  jurisdiction  as  in  sub-aect.  5,aiid 
the  offenoe  must  be  prosecuted  in  the  plaoe  when 
it  was  committed.  As  to  the  question  of  (mas. 
there  was  no  onus  on  the  appelluit  to  show  that 
the  milk  had  not  been  tampered  with  on  the  nul- 
way. 

Lewit  Richards  (J.  C.  Earle -with,  him)  for  the 
respondent. — The  justices  were  right  in  holding 
that  they  had  jurisdiction  to  entertain  the  pro- 
ceeding against  the  appellant.  Sub-sect.  5  of 
seot  20  is  express  upon  the  point,  and  applies  to 
this  case.  It  says  that  where  a  defendant  in  a 
prosecution  under  these  Acts  has  bem  dischaqed 
under  Vbe  provisions  of  seot  25  of  the  Act  of 
1875,  prooeedings  for  giving  the  warranty  may  be 
taken  Detore  the  oonrt  having  jorisdiction  in  the 
plaoe  where  the  artiole  was  pnronased  for  analysis. 
This  sab-seotion  is  in  the  most  general  terms,  and 
and  nnder  it  the  prooeeding  against  the  Dairies 
Company  was  properly  taken  in  the  Brentford 
courL  The  Dairies  Company  were  charaed  with  an 
offenoe,  and  they  then  became  "  the  defendants  in 
a  prosecution  nnder  the  Aot "  within  sect  25  of  the 
Act  of  1875  and  sub-sect.  5  of  sect  20  of  the  Act 
of  1899,  and  as  such  they  were  entitied  to  set  up 
any  defence  whioh  the  Act  allowed,  and  they  did 
set  up  as  a  defence  the  warranty  which  the  appel- 
lant had  given  them,  and  they  said  that  they 
themselves  had  bought  with  that  warranty.  That 
gave  them  a  defence  under  sect.  25  of  the  Act  of 
1875,  and  they  were  dearly  entitled  to  set  np  that 
defence  and  to  be  discharged  nnder  that  seotion, 
ud  they  were  so  discharged.  The  reapoudent 
therefore  wonld  be  entitied,  nnder  sab<sect.  5  of 
sect.  20,  to  proceed  against  the  appellant  as  he 
did.  He  is  a  public  officer  and  has  a  public  duty 
cast  on  him  to  follow  the  various  sellers  until  he 
comes  to  the  guilty  party.  The  object  of  inserting 
the  provision  in  sub-sect  5,  giving  the  justices 
an  extended  jurisdiction,  was  to  get  rid  of  the 
difficulty  that  arose  in  Reg.  v.  Smith  (u5t  sup.), 
and  to  enable  the  justices  who  heard  the  original 
information  under  seot.  6,  to  deal  with  the  whole 
niKtter.  Sub-sect  5  applies,  and  nnder  that  sub- 
section the  respondent  could  proceed  against  the 
appellant  for  giving  the  warranty  before  tho  jna- 
tioes  at  Brentford  as  being  the  court  having 
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jarisdiotion  in  the  plaoo  where  the  artiole  was 
parchased  for  analysiB. 

Lord  Altbrs-tohk,  G.J.— The  queation  raised 
in  this  oaae  ia  tmdoabtodly  an  important  one — 
namely,  whether  there  waa  jariBdiction  ia  the 
magistrates,  before  whom  the  prooeedinga  had 
properly  b' en  taken  under  sect.  6  of  the  Sale  of 
Food  and  Drags  Act  1875,  albo  to  hear  the  tnb- 
sequent  tnal  of  an  information  against  tlie  original 
seller  oi  the  milk.  The  ease  is  important  be^nse 
it  might  bethongfat  desirable  that  all  proceedings 
with  regard  to  the  same  milk  should  take  place 
before  the  same  tribanal ;  but  it  mnst  be  remem- 
bered that  in  Beg.  v.  Smith  {tibi  mp.)  it  had  been 
decided  that,  apart  from  special  legislation,  a 
metiopi^tan  ma^strate  had  no  power  to  enter- 
tain a  proseontion  nnder  sect.  27  of  the  sale  of 
food  and  Dmgs  Act  1875  in  respect  of  the  giving 
of  a  false  warranty,  where  the  warranty  was  given 
and  where  the  sale  and  delivery  had  taken  place 
oatside  the  jurisdiction  of  his  ooort.  Then  came 
the  amending  Act,  the  Sale  of  Food  and  Drags 
Act  1899,  which  in  sect.  20,  sub-sect.  5,  gives 
a  certain  extended  jarisdlction,  and  if  these 
proceedings  were  really  in  respect  of  a  matter 
which  eame  within  sect.  20,  sub-sect  5,  of  the  Act 
of  1899,  then  the  objection  to  the  jurisdiction 
of  the  justices  could  not  prevail.  That  extended 
jurisdiuticm  is  given  in  these  terms :  "  Wliere  the 
defendant  in  a  prosecution  under  the  &ile  of 
Food  and  Drugs  Act  has  been  discharged  nnder 
the  ptoviai(ms  3  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  by  this  Act,  any 
proceedings  under  the  Sale  of  Food  and  Drugs 
Acts  for  giving  the  warranty  relied  on  by  the 
defendant  in  such  prosecution,  may  be  taken  as 
well  before  a  court  having  jarisdiction  in  the 
place  where  the  article  of  food  or  drag  to  which 
the  warranty  relates  was  purchased  for  analysis 
as  before  a  court  having  jurisdiction  in  the  place 
where  the  warranty  was  given."  I  call  attention 
to  the  fact  that  the  statute  still  recognises  that 
there  is  original  jurisdiction  to  try  a  proceeding 
for  giving  a  ialte  warranty  in  the  place  where  the 
vrarranty  was  pven  and  the  offence  committed, 
but  it  also  provides  that  there  shall  be  jurisdic- 
tion in  the  plaoe  where  the  article  was  purchased 
fw  analysis.  We  have  got  to  consider  what 
persons  come  within  those  words,  and  to  do  so 
we  have  to  turn  back  to  sect.  25  of  the  Act  of 
1875,  which  provides  tliat  "if  the  defendant  in 
any  prosecution  under  tiiis  Act  prove  that  he 
had  purchased  the  article  in  question  as  the  oama 
in  nature,  substance,  and  quality,  as  that  de- 
manded of  him  by  the  proaecator  and  with  a 
written  warranty  to  that  effect,  ...  he  shall 
be  discharged  from  the  prosecution."  Therefore 
it  is  to  be  observed  that  sect.  25  deals  with  the 
special  individual  who  has  sold  the  milk  to  the 
prosecutor.  Then  sect.  20,  sub-sect.  1,  of  the 
amending  Act  of  1899,  says  that  a  warranty  or 
Invoice  shall  not  be  available  as  a  defenoe  to  any 
proceeding  under  the  Sale  of  Food  and  Drugs 
Acts,  unlws  the  defendant  has  aant  to  the  pur- 
chaaer  a  oopy  of  the  warranty  with  a  written 
notice  stating  that  he  intends  to  rely  on  it,  and 
specifying  the  name  and  address  of  tlie  person 
from  whom  he  received  it,  and  has  also  sent  a  like 
notioe  of  bis  intention  to  that  person.  Now,  it  is 
quite  clear  that  the  magistrates  thought  that  the 
second  proceedings  here,  which  were  taken 
against  the  Dairies  Company,  were  either  within 
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sect.  25,  or  could  be  treated  by  them  as  being 
within  sect.  25.  It  is  not  annataral  that  they 
did  BO,  as  the  Dairies  Company  had  given  the 
notice  contemplated  by  sect.  20,  sub-sect.  1,  of 
the  Act  of  1899.  When  we  look  at  the  infor- 
mation against  the  Dairies  Company,  it  ^  was 
for  unlawfully  giving  a  false  warranty  in  writing 
to  one  Sirs.  Dew  in  respect  of  new  milk  sold  by 
them  as  principals,  contrary  to  seot.  27  of  the 
Aet  of  1875,  as  amended  by  sect.  20,  sub-sect.  6^ 
of  the  Act  of  1899.  I  think  it  is  quite  right,  a» 
has  been  pointed  out  by  counsel  for  the  appel- 
lant, that  in  addition  to  the  right  to  be  discharged 
on  producinfr  a  written  warranty  under  sect.  25 
of  the  Act  of  1875,  which  is  dealt  with  in  sect.  20, 
sub.Bect  5.  of  the  Act  of  1^9,  there  is  a  substan- 
tive offence  created  and  power  given  to  try  it  in 
the  succeeding  sub-section — namely,  sub-sect.  & 
of  sect.  20  of  the  same  Act.  It  is  (\mte  dear 
that  there  may  be  different  considerations  apply- 
ing to  charges  made  under  different  sections.  I 
think  that  the  Dairies  Company  were  really 
charged  under  sub-sect.  6  of  seot.  20  for  giving  a, 
false  warranty,  and  all  that  it  was  necessary  tor 
them  to  show  nnder  that  sub-section  was  that 
when  they  gave  the  warranty  they  "  had  reason 
to  believe  that  the  statements  or  desotiptiona 
contained  therun  wore  true,"  and  the  snb-seotimk 
does  not  give  the  same  extended  jurisdiction 
where  tiie  court  has  given  effect  to  the  defence 
and  has  ^soharged  the  defendant,  as  sub-sect.  5 
of  the  same  section  does  where  the  defendant  is 
discharged  under  sect.  25  of  the  Act  of  1875. 
The  d^nce  ^owed  by  sub-sect.  6  of  sect.  20  is 
quite  a  differrait  matter  from  setting  up  as  a 
defenoe  a  written  warranty  under  sect.  25  of  tbe 
Act  of  1875.  Under  sect  20,  sub-sect.  6,  the 
warranty  received  by  the  defendant  is  only  evi- 
dence that  be  had  reason  to  believe  that  the 
statements  contained  therein  were  true.  There- 
fore, although  the  maf^istrates  may  have  thought 
that  in  discharging  the  Dairies  Company  thn- 
were  acting  under  sect.  25  of  the  Act  of  1875^ 
yet  they  were  really  acting  under  sect.  20,  sub- 
seot.  6,  of  the  Act  ot  1899 ;  and  I  think,  therefore, 
that,  this  being  a  charge  of  giving  a  false  war- 
ranty and  the  case  not  conung  within  the  lan- 
guajge  of  sect.  20,  sub-sect.  5,  tiiB  magistrates  bad 
no  jorisdiction  in  this  case  under  sect.  20,  sub- 
sect.  5,  of  the  Act  of  1899.  The  magistrates, 
therefore,  had  no  jarisdiotion  to  eutertun  these 
procmdings  against  the  appellant,  and  this  ajppeal 
mnst  oonseqnenUy  be  allowed  aiul  the  conviction 
quashed. 

DABLiira,  J. — I  am  of  the  same  opinion. 

Channbll,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  in  the  Act  of  1899  the  Legisla- 
ture have  sought  to  remedy  various  defects  in 
procedure  under  the  preriouB  Acts,  and  amol^||Bt 
others  the  difficulty  that  arose  in  Beg.  v.  Smtth 
(u&t  sup.),  as  to  prooeedings  in  respect  ai  a  false 
warranty  which  was  reliecTupon  by  the  defendant 
in  the  original  proceedings.  They  did  that  in 
the  language  which  appears  in  sub- sect.  5  of 
sect,  20,  but  th^  did  not  consider  the  ease  of 
successive  warranties,  and  bave  not  provided  for 

Appeal  allotced.    Convieiion  qiuuhed. 

Solicitors:  for  the  appellant,  W.  T.  BicketU 
and  Son;  for  the  respondent.  Sir  Ridiard 
Nicholson. 
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(Befoie  Lord  Altsbstohx,  G.J..  Dabuho  and 
Ghabthbzx.  JJ.) 

Ahdbxw  v.  Gsotx.  (a) 

County  Court — Pmettee — Co$t»— Judge's  dUcre- 
(ton  at  to  C0Mi$ — PotDtr  to  order  Bueceafftd 
defendant  topay  plai'niiff'%  cotU — County  Courtt 
Act  1888  (51  &  52  7w(.  c.  43),  113. 

A  County  Court  judge  hag  no  power,  under 
$eet,  113  of  the  County  CourU  Act  1888  or 
othenoise,  to  order  a  eucceetful  defendant  to  pay 
the  ptaintiff't  eoett. 

Appeal  by  the  defendant  from  Plymouth  and 
East  Stonehoaae  Oonnty  Court. 

Tbe  action,  which  was  oommenoed  in  the  High 
Court,  bnt  wae  remitted  to  the  Coonty  Court,  was 
brought  to  recover  from  the  defendant,  a  bettiog 
agen^  the  Bom  of  901.,  being  the  balance  alleged 
to  be  due  to  the  plaintiff  from  the  defendant  in 
reBpect  of  two  beta  won. 

The  defendant  made  two  defences,  that  the 
ccmtract  was  a  betting  transaction,  and  he  set  up 
the  defence  of  the  Gaming  Acts,  and  also  that 
the  plaintiff  had  applied  to  nim  too  late,  and  that 
be  was  not  able  to  "  lay  the  monsfy  "  with 
other  betting  agents,  and  that  he  bad  retnmed 
the  money  which  the  plaintiff  bad  paid  Urn. 

At  the  trial  tbe  plaintiff  called  the  defendant  a« 
a  witness,  and  he  denied  tbat  the  bet  had  been 
made  or  accepted  b^  him.  The  Count?  Court 
judge  Bud  that  he  did  not  believe  a  word  of  the 
defendant's  eridenoe,  and  thought  that  it  . was  a 
swindle.  He  accordingly  eave  judgment  for  the 
defendant  under  the  Gaming  Acts,  but  ordered 
him  to  pay  the  plaintiff  the  costs  of  tbe  action. 

The  defendant  appealed  agiUnst  the  judgment 
in  80  far  as  it  ordei-ed  him  to  pay  the  costs. 

The  County  Courts  Act  1888  (51  &  52  Tict 
43J  provides : 

Seot.  113.  AU  tlie  costs  of  aayaotiiHi  or  matter  in  tbe 
oourt,  not  herein  otherwise  provided  for,  Bball  be  paid 
by  or  apportiooed  between  the  parties  in  nioh  manner 
M  the  ooort  kfaall  think  joet,  and  in  default  of  any 
special  dinotion  shall  ^lide  tbe  event  of  tbe  aotion  or 
natter,  and  ezsontiw  maj  issoe  for  tbe  recovery  of 
any  nob oostsinliksflutansr asforanydebtadjndged ia 
the  Mud  oonrt. 

Sect.  116.  With  rtspeottoany  aoUon  broDgfat  in  the 
Bigh  Court  wbioh  oontd  have  been  oommenoed  in  a 
Conoty  Court,  tbe  following  provislfHis  Bhall  apply : 
(1)  If  in  an  action  founded  on  oon tract  tbe  plaintiff 
•ball  reoover  a  Bam  leee  than  twenty  poands,  be  shall 
not  be  entitled  to  any  oosts  of  tbe  aotini.   .   .  . 

Sect.  119.  Tbe  jodgs  nay  award  costs  on  any  Boale 
U^wr  tiian  that  wUob  wonld  be  otberwbe  i^plioable 
to  the  plaintiflon  any  amoantzeoovsKd,  however  small, 
or  to  a  defendant  who  BSOOSBsfoUy  defmds  an  action 
brongbt  for  any  amount,  however  Boall,  provided  that 
the  laid  jodge  oertifles  in  writing  that  tbe  action 
involved  eome  novel  or  diffionlt  point  of  law,  or  tbat 
tbe  qoeation  litigated  was  of  importanoe  to  eome  olaw  or 
body  of  personB,  or  of  general  or  publie  intereit. 

ie.  F.  Colam  for  the  appellant— The  County 
Court  judge  had  no  jurisdiction,  either  under 
sect.  113  of  the  County  Courts  Act  1888,  or  other- 
wise,  to  make  tbe  order  that  the  successful 
defendant  should  pay  the  plaintiff's  costs.  He 
baa  no  jurisdiotion  to  give  the  plaintiff  costs 
ezo^t  in  respect  of  whatlie  recovers  in  the  action, 

(e)  BepMTted  by  W.  W.  Oaa,  Esq.,  Banltter^friaw. 
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unless  be  certifies  under  sect  119  of  the  Act  thai 
the  action  involved  some  novel  or  difficult  point 
of  law.  That  eection  does  not  apply  here.  The 
only  other  section  which  could  be  relied  upon 
would  be  sect.  113,  which  provides  that  all  the 
costs  of  any  action  or  matter,  not  otherwise  pro- 
vided for,  ahall  be  paid  by  the  parties  in  such 
manner  as  the  court  shall  think  just.  That 
section,  no  doubt,  gives  the  judge  a  oertun  dii< 
cretion,  but  before  he  can  exertnse  it  in  favour  of 
a  plaintiff,  tbe  plaintiff  must  have  leoovered 
something.  It  has  been  held  tbat  a  judge  of 
the  High  Gonrt  has  no  jurisdiction  to  order  a 
sucoesuul  defendant  to  pay  the  pl^tilFa  costs: 

i>tcib«  V.  Yatt;  44  L.  T.  Bep.  660 ;  18  Cb.  Dir.  7S: 
Fotter  V.  Oreat  Weatem  Eailvay  Company,  46 

IhT.Bap.74;  8  Q.  B.  Div.  515; 
Its  Jfai«'  S$tat»,  55  L.  T.  Bep.  465;  M  CLDir. 

21. 

There  is  no  greater  power  given  to  a  County 
Court  judge  under  Beet.  113  of  the  County  Couta 
Act  1^  to  award  costs  to  an  unsnocessful  party 
than  is  given  to  a  judge  of  tbe  High  Court  by 
the  Judicature  Acts  and  Rules.  By  Order  Li., 
r.  17,  of  tbe  County  Oonrt  Bnlee,  oosta  not  lano- 
titmed  by  the  eeale  are  not  to  be  allowed,  and 
under  the  scalea  a  ^aintiff  who  recovers  ntrtUng 
can  get  no  ooets.  The  plaintiff  was  not  entitled 
to  any  coBts.  The  action  was  brought  in  the 
High  Court,  and  the  plaintiff  has  recovered  I«Si 
than  20Z.,  and,  therefore,  by  sect.  116,  he  is  not 
entitled  to  any  costs  at  all,  as  tbe  action  w»s  one 
which,  within  the  meaning  of  tbat  seotion,  ooold 
have  been  brooght  in  a  County  Oonrt ; 

£dIomon  v.  JfuIKnsr,  83  L.  T.  Bep.  49S ;  (1901)  1 
K.  B.  76. 

Aihton  Croet  for  the  respondent. — Sect  113  of 
the  County  Courts  Act  gives  the  Coonty  Court 
judge  the  same  discretion  over  costs  as  a  judge 
of  the  High  Court  has,  and  nnder  that  aacHaa 
the  judge  had  jnrisdiotum  to  make  this  order. 
The  cases  cited  munly  show  tiiat  if  the  dbintifl 
baa  no  right  to  bring  the  action  at  all,  the  oont 
has  not  jurisdiction  to  order  the^  defmdant  to 
pay  his  costs ;  bnt  the  court  has  jurisdietioD  to 
do  so  where  tbe  plaintiff  has  a  right  to  bring 
the  action,  and  in  the  present  case  the  plaintiff 
had  a  right  to  bring  this  action.  Moreover, 
those  cases  were  before  the  Judicature  Act  1890 
(53  &  54  Tiot  c.  44),  which  in  sect.  5  enacted 
that,  subject  to  the  Judicature  Acts  and  Roles. 
"  the  costs  of  and  in<rident  to  all  proceedings  in 
the  Supreme  Court,  .  .  .  shall  be  in  the  dis- 
cretion of  the  conri  or  judge,  and  the  oonit  or 
judge  shall  have  full  power  to  determine  1^ 
whom  and  to  what  extent  such  costs  are  to  w 
paid."  In  construing  this  section  Kay,  L.J.  said 
m  Be  Fieker  (70  L.  T.  Rep  ,  at  pp.  63-4;  (1894) 
1  Ch.,  at  p.  453jt  "  The  object  of  words  w  plainly 
expressed  must  be  to  give  the  court  power  to  do 
that  whi6h  it  had  not  power  to  do  Mfore.  In 
my  opinion,  it  is  imposeilUfl  to  read  aeot  S  in  any 
way  but  this.  It  is  an  enabling  seotum  adar|{< 
ing  the  jurisdiction  of  the  court,  giving  it  jum- 
diction  where  it  had  not  jurisdiction  before  in 
respect  of  costs."  The  words  in  sect  113  of  tbs 
Act  of  1888  are  as  wide  as  those  in  sect  5  of  the 
Judicature  Act  of  1890,  and  under  both  Beotions 
the  jndee  has  power  in  his  discretion  to  order  by 
whom  uie  costs  are  to  be  paid.  There  wss  hers 
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good  canae  in  the  condact  of  the  defendant  him- 
self for  ordering  him  to  pay  the  piaiatifC'e  ooeta. 
The  jadge  had  merefoie  jurisdiction  to  make  the 
order,  and  he  was  right  in  making  it. 
Colam  in  reply. 

Iiord  Altibstoite,  G.  J. — It  has  been  contended 
for  the  re^wndent  in  this  case  that  the  County 
Court  judge  had  power,  under  sect  213  of  the 
Coontj  Courts  Act  1888,  to  make  the  succesefui 
defendant  in  an  action  pay  the  plaintiff's  costs. 
That  is  a  Bomewhat  startling  proposition,  inas- 
mnoh  B8,  prior  to  the  Judicature  Act  1890,  what- 
«TOT  may  be  the  effect  at  that  Act,  a  judge  of  the 
High  Lkmit  had  no  such  poww.  It  may  be 
obaerved  that  sect.  113  oi  the  Oonnty  Courts  Act 
1888  is  not  a  new  proriaion;  it  u  substantially 
idmtkal  with  the  provision  in  sect  8S  of  the 
Ooonty  Courts  Act  1846  (9  &  10  Tict.  c.  95). 
Sect.  113  ia,  in  my  opinioo,  a  section  which 
enables  a  County  Court  judge  to  award  costs 
aooording  to  his  discretion,  but  to  give  him  that 
discretion  the  plaintiff  must  fir«t  hare  estab- 
lished some  rigbt.  The  extent  to  which  this 
ptiuciple  that  a  judge  cannot  order  a  successful 
defenwmt  to  pay  all  the  plaintiff's  costs  has  been 
recognised,  is  well  illustrated  in  the  oase  of 
Dicks  T.  Yatet  {ubi  nip.),  in  which  the  defendant, 
as  in  the  present  case,  appealed  against  an  order 
ordering  liim  to  pay  the  whole  costs  of  the  action. 
It  was  argued  in  that  case  that  tlie  appeal  could 
not  be  entertuned,  as  it  was  an  appeal  as  to  costs 
only,  bnt  it  waa  held  by  the  Court  ci  Appeal  tiut 
the  decinon  appealed  agunat  was  in  efleot  that 
the  pi^tiff  waa  entitled  to  bring  the  action  and 
tfaat  the  appeal  therefore  was  not  as  to  costs  only, 
bnt  on  the  merits.  The  same  principle  has  been 
raoognieed  in  Fotter  y.  Oreat  We$tem  JiaUway 
Company  (u6i  tvp  ),  and  in  Be  MUle'  Estate  (ubi 
sup.).  It  waa  argued,  however,  that  the  provi- 
•ions  in  sect.  113  give  a  wider  discretion  as  to 
awarding  costs  than  the  prorisiona  of  Order  LXY ., 
r.  1,  of  the  rules  of  the  Supreme  Court,  and  were 
aa  wide  as  those  contained  in  sect.  5  of  the  Judi- 
feature  Act  1890,  which  give  the  court  or  judge 
"  full  power  to  determine  by  whom  and  to  what 
extent  such  costs  are  to  be  paid."  Itia  notneces- 
aaiy  to  express  any  opinion  as  to  the  effect  of 
tbaX  section ;  bnt  it  seems  to  me  that  sect.  113  of 
the  County  Courts  Act  1888  does  not  admit  of  the 
oonatmction  that  would  give  the  County  Court 
jndge  power  to  order  a  successful  defendant  to 
pay  the  pUntiS's  oosts  generally.  Sect  113  is 
obrionaly  required  for  oaaei  other  than  that. 
With  regard  to  sect.  116,  it  is  not  conclnaive  to 
«how  that  the  plaintiff  is  not  entitled  to  hold  this 
wder  upon  the  ground  that  the  plaintiff,  having 
recovered  leas  uian  201.,  is  nob  entitled  to  auy 
coats.  That  provision  oontemplatea  the  case 
where  the  plaintiff  ancceeda.  That  aection,  how- 
ever, indireoUy  ahows  that  it  waa  not  contem- 
plated that  the  plaintiff  ahonld  get  costs  where 
the  defendant  succeeded.  I  therefore  think  that 
the  County  Court  has  not  this  power,  and  that  a 
County  Court  jndge  tias  no  power  to  order  a 
enccessfnl  defendant  to  pay  the  plaintiff's  costs 
generally. 

Dabliko,  J.— I  agree. 

Channkll,  J. — I  agree.  I  would  only  wish  to 
odd  that  the  County  Coui-t  judge  has,  of  course, 
jurisdiction  to  order  a  defendant,  although  auc- 
cesaful,  to  pay  a  part  of  the  plaintiff's  oosts  where 


it  ia  proved  that  the  defendant  has  been  guilty  of 
miaconduot  in  the  course  of  the  action. 

Appeal  aUctoed. 

Sollcitora  for  the  appellant,  Taylor,  WUleoeks, 
and  Lemon,  for  /.  Q.  Jackion,  Flymonth. 

Solicitors  for  the  respondent,  Middell  and  Co., 
for  T.  H.  Geake,  Plymouth. 


AprU  8  and  9. 
(Before  Lord  Altbbstonb,  C.J.,  Dablino  and 

Chahheu.,  JJ.) 
Knivkton  v.  Nobthsbn  Euplotebs*  M utoal 

INDBHNIT7  COHPANZ  LiHITSD.  (a) 

Praelice  —  Appeal — Cotm<y  Cowrt  —  WvrkneTCs 
CompensaHoi^Ordtr  made  hy  County  Court 
judge  against  insurers  of  emplvyer  in  respect  of 
accent — Bight  to  appeal  to  Sigh  Court — 
Workmen's  Compensation  Act  1897  (60  A  61 
Vict.  c.  37),  «.  b— County  CtmrU  Act  1888 
(51  A  52  Viet.  e.  43),  s.  120. 
An  appeal  lies,  under  sect.  120  of  the  County 
Courts  Act  1888,  to  the  King's  Bench  Division 
of  the  Sigh  Court,  from  an  order  made  by  a 
County  Court  judge  under  sect.  5  of  the  Work- 
men's Compmsation  Act  1897. 
Appeal  from  the  Bolton  County  Court. 

The  plaintiff  Kniveton  was  a  workman  em- 
ployed by  the  Darcy  Lever  Coal  Company  Limited, 
and  on  the  13th  Dec  1900  he  was  injured  by  an 
accident  arising  out  of  and  in  connection  with  his 
employment 

The  Darcy  Lever  Coal  Company  was  a  member 
of  the  Northern  Employen'  Jiatnal  Indemnity 
Company  Limited,  and  entitied  under  the  artifdes 
of  aasooiation  to  be  indemnified  against  any  claim 
made  by  a  workman  for  any  injury  such  as  that 
suatiuned  by  Kniveton,  and  the  company  waa 
formed  for  the  parpoae  of  IndemimFyisg  its 
members  against  such  claims. 

The  plaintifTs  claim  of  half  waged,  amounting 
to  14s.  9d.  per  week,  waa  paid  weekly  by  the 
Indemnity  Company  to  the  employer,  the  Darcy 
Lever  Coal  Company,  and  by  them  to  the  plaintiff 
week  by  week  op  to  the  30th  March  1901,  when 
the  amount  in  the  handa  of  the  Indemnity  Com- 
pany available  for  the  payments  became  exhausted, 
and  the  remittances  by  the  Indemnity  Company 
ceased. 

In  Feb.  1901  the  Darcy  Lever  Goal  Company 
went  into  liquidatitm. 

The  pluntiff  took  proceedings  gainst  his  em- 
ployers, tbA  Dan^  Lever  Gou  Compaq,  under 
the  Workmen'a  Oompenaation  Act  1^7,  and 
on  the  8th  ICay^  1901  an  award  was  made  in 
favour  of  the  pluntiff  for  (he  payment  to  htm  of 
the  weekly  sum  of  lis.  9d.  during  inoapadty. 
The  plaintiff  then  applied,  under  aeot  5  (1)  of  the 
Workmen's  Compensation  Act  1897,  for  an  order 
that  the  Northern  Employers'  Mutual  Indemnity 
Company  should  pay  nim  the  weekly  sum  due 
under  the  award,  alleging  that  hia  employers,  the 
Darcy  Lever  Coal  Company,  were  entitled  to  these 
weekly  payments  from  the  Indemnity  Company. 

On  the  4th  Dec.  1901  the  County  Court  judge 
made  an  order  to  the  effect  that  tiie  Indemnity 
Company  should  pay  what  waa  due  to  the 
workman  between  the  30th  March,  when  the  fond 

'      («}  Beport«d  bj  W.  W.  Ors,  Eiq.,  ituiiiur-M.i«w. 
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standing  to  the  credit  of  the  plaintifE'a  employers 
was  ezl^nsted  and  the  paymentB  ceased,  and  the 
date  of  the  hearing,  and  should  continue  to  pay 
tiie  snm  d  14$.  9d.  a  week  to  the  plaintiff  as  long 
as  that  sum  waa  pamble  to  him  tinder  the  award, 
and  without  airr  Twarance  to  the  rights  and  obli- 
gations (rf  the  DaroT  Lever  C!oal  Company. 

The  Indemnity  Company  appealed  from  this 
order  of  the  County  Court  jadge  to  the  King's 
Bench  DiTision,  upon  the  gronnd  that  no  claim 
could  be  snatained  by  the  workmen  against  them, 
inasmuch  aa  there  was  no  money  or  indemnity 
due  by  them  to  the  employers — ttie  Darcy  Lever 
Coal  Company — and  that  the  protection  of  the 
employers  nad  been  determined  and  the  entry  on 
the  protected  list  cancelled. 

The  preliminary  objection  was  taken  that  no 
appeal  lay  to  the  j^ing's  Bench  Division. 

The  Workmen'a  Compensation  Act  1897  (60  &  61 
Vict  c.  37)  provides: 

Seot.  5  (1).  Where  maj  enployar  beoomee  liable  nnder 
this  Aab  to  pay  oompeniation  in  leapeot  of  any  Moident, 
and  ia  entattad  to  any  ama  from  inaorera  in  reapact  of 
fliB  ■mmiat  dna  to  a  wnkmaB  utdar  aaoh  liability,  than 
In  fha  araut  «(  the  ampk^ar  beooming  bankrupt,  or 
naUng  a  oompoeition  or  arrugamantwith  hia  orediton, 
or  if  ^  employer  ia  a  oompany  of  the  company  hanng 
oomtBencad  to  ba  wonnd-np,  anch  workman  ghall  have 
a  firat  oharga  upon  the  aom  aforesud  for  the  amount  ao 
dna,  and  the  jndga  of  tba  County  Coart  may  direct  the 
inanrera  to  pay  anoh  aom  into  tiie  Post  Offioe  SaTinga 
Bank  in  tba  naina  td  tba  ragiatrar  of  andi  oonrt,  and 
order  the  sama  to  ba  iuTaatad  or  applied  ia  aoawdanoa 
wiUi  tba  inoviailNUi  of  Hm  firat  aehadnla  hereto  with 
Taferenoa  to  the  invaatmant  in  the  Poat  OfBoa  Savings 
Bank  of  any  anm  allotted  aa  oompeBaatlon,  and  thoae 
pmviaiMis  ^hall  ^pply  aooordinglj. 

Sohed.  2  (deading  with  arlntration)  provides : 

The  following  provialons  ahaU  apply  for  Battling  any 
matter  whioh  nnder  this  Act  is  to  be  aattled  by  arbitra- 
tion :  (4)  The  Arbitration  Aot  1889  ahall  not  apply  to 
any  arbitration  nnder  tbia  Aot ;  bnt  an  arbitrator  may, 
if  he  thinka  fit,  anbmit  any  qneation  oS  law  for  the 
deoiuon  of  the  Conn^  Conrt  judge,  and  tba  deoiiion  of 
the  judge  on  any  qoeation  of  law,  either  on  anoh  aab* 
aaiadon,  at  in  any  eaao  where  he  himsalt  aettias  the 
matter  nnder  tbia  Aett  ahall  ba  final,  nnlaas  within  tbe 
time  and  in  acoordanoa  with  the  conditions  preaocibed 
by  mlea  of  the  Sapreme  Court  either  party  appeala  to 
the  Conrt  of  Appeal :  and  the  Coun^  Coart  judge,  or 
tbe  arbitrator  apptnnted  by  him,  ahall,  for  the  pnrpoae 
<^  an  arbitration  under  tbia  Aot,  have  the  same  powers 
of  pEoouring  tbe  attendanoe  of  witneisea  and  the  pro- 
dnotion  of  doonmenta  ai  if  tbe  olaim  for  compenaation 
had  been  made  by  plaint  in  the  County  Court. 

Chester  Jonea  for  the  respondent. — There  is  a 
preliminary  objeotion  that  no  appeal  lies  in  this 
oase  to  this  ooort.  The  case  arose  onder  sect.  5, 
Buh-sect.  1,  of  the  Workmen's  Comp«isation  Act 
1897,  and  was  an  applicaticm  to  the  County  Court 
ja4ge  nnder  that  section  by  the  workman  against 
an  insurance  company.  The  Workmen's  Compen- 
sation Act  1897  is  a  complete  code  of  procedure  in 
itself,  and  the  only  right  of  appeal  under  tbe  Act 
is  the  right  of  appeal  given  by  the  Act  itself,  and 
that  is  to  tbe  Court  of  Appeal,  nnder  clause  4  of 
Bcbed.  2  of  tbe  Act.  There  is,  therefore,  no  other 
right  of  appeal  than  that  given  by  clause  4,  and 
the  Court  of  Appeal  have  held  in  Iieeeh  t.  Life 
and  Health  Iruwanee  Aatociatwn  Limited  (84 
L.  T.  Rep.  414  ;  (1901)  1  K.  B.  707)  that  there 
can  be  no  appeal  to  the  Court  of  Appeal  under 
olauae  4  of  the  2nd  schedule  against  the  refusal 


of  a  County  Court  judge  to  make  an  order  under 
sect  5,  sub-sect  1.  of  tl^  Aot   The  section  whieb 

S'vaa  the  general  light  of  appeal  to  tin  ffigh 
>art  from  the  Coiuiy  Ckmrt  on  qnestioni  of 
law,  is  seot  120  ot  the  Oonnfy  Coozts  Act  1888. 
That  seotion  has  no  application  hera.  Tlus  pro- 
ceeding ia  neither  in  oontntot  nor  in  tort ;  and  it 
ia  not  an  action  or  matter  witiun  the  meaning  of 
that  secticm.  [Lord  Alvzbstohi,  O.J.— Ton 
have  to  show  that  an  order  of  the  Connty  Goni 
jadge  under  seot  5  of  the  Workmen's  CompesMr 
tion  Act  1897  doee  not  oome  nnder  sect  120  of 
tbe  County  Courts  Act.]  That  is  shown  by 
the  fact  that  the  Workmen's  Compensation  Ad 
is  a  complete  code  of  procedure  in  itself,  and 
that  the  whole  matter  is  a  creation  of  the  atatnta, 
and  tiiat  tbe  statute  baa  provided  no  appealctiier 
than  that  in  clause  4  in  tbe  schedule,  which  hat 
been  held  not  to  apply  to  this  case. 

Haldane,  K.C.  {F.  E.  Smith  with  him)  for  the 
appellants. — An  appeal  clearly  liee  to  tiiis  conit. 
ThA  Court  of  Appeal  in  the  case  referred  to 
have  decided  that  matters  other  than  thoae 
arising  nnder  seot.  5,  snb-sect  1,  are  dealt 
vrith  in  olaose  4.  and  the  effect  of  the  dadnm 
ia  that  the  qnestima  arising  under  clansa  4  are 
confined  to  the  arbitrati<ni  sectiona,  bava 
said  that  sect  5  stands  on  a  wholly  jUlEcnnt 
footing  in  this  respect  from  the  other  matien  ao 
dealt  with  involvii^{  tbe  right  to  compensation  aa 
between  the  employer  and  the  workman, 
that  the  gnestum  arising  under  that  sectiaa 
ia  a  qneatium  between  the  workman  and  the 
inanranoe  company,  and  not  between  the  work- 
man and  the  employer.  The  proceeding  under 
sect  5  is  a  substantive  and  separate  proceeding, 
and  stands  in  tbe  same  position  as  an  ordmai; 
action  in  a  Connty  Court  What  the  appdlanto 
rely  on  as  giving  a  right  of  appeal  to  this  court 
ia  sect  120  of  tbe  County  Conrta  Act  ^^oA  it 
perfectiy  general  It  says  that  "  if  snjr 
in  any  action  or  matter  "  ia  dissatisfied  with  tw 
<•  determination  or  direction  **  of  the  jad^  in 
pt^nt  of  law  or  equity,  tiie  ^rtj  a^rieted  \fj 
"the  judgment,  direction,  deouion,  or  order"  « 
the  jndge  **  may  appeal  from  the  same  to  Aa 
High  Court"  Clearly  this  proceeding  under 
seot  5  in  t^e  Connty  Court  waa  "  an  actioa  or 
matter,"  and  tbeindgehas  given  a  "direotioa' 
in  a  matter ;  he  luM  given  tiuis  **  direction  "  either 
in  a  substantive  "  action  "  or  in  a  **  matter,"  and 
the  case  is  clearly  within  the  seotion. 

Lord  Altbsbtosb,  C.  J.— With  regard  to  tb* 
preliminary  objeotion,  the  case  in  the  Conrt  of 
Appeal  of  Leech  v.  Life  and  Health  Innrantt 
Aaeooiaticn  Limited  {uH  tup.)  shows  that  do 
appeal  lies  to  tlie  Court  of  Appeal  in  respect  of 
a  matter  such  aa  this  arising  nnder  sect  5,  anb- 
sect.  1,  of  tbe  Workmen's  Compensation  Ait 
1897.  It  seems  to  me  that  sect  5  is  merely  a 
statutory  subrogation  of  the  workman  to  tba 
rights  of  the  employer,  and  in  respect  of  thit 
matter — it  being  a  matter  before  the  Cotmlir 
Conrt  judge,  and  an  order  having  beat  made 
him  in  that  matter — it  seems  to  me  that  the 
ease  oomea  within  sect  120  of  the  GovBty 
Courts  Act  1888,  and  that  the  appeal  doei  fie  » 
this  conrt  nnder  that  seotion. 
Dablinq  and  Chjlnnbll,  JJ.  concurred. 
Objection  ovemded,  and  the  appeal  heard  oa 
the  merifa  and  aUowed.   Leave  to  appt^L 
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Solicitors  for  the  appellants,  Bowdiffet,  SavoU, 
and  Co.,  for  Peace  and  EUit,  Wigan. 

Solidtora  for  the  respondent^  Cke$ier  and  Co., 
tor  Fidding  and  FemUCought  Bolttm. 


AprU  21  and  May  3. 

(Mom  Lord  Altsbstoitk,  OJ.,  Bablutg  and 
Ghahitxll,  JJ.) 

os£at  nobtebkn  and  oitt  railway  com- 
PANY (appa.)  v.  TiLLBTT  (reap.)  (a) 

Landt  Clautea  Acts  —  Compen»€Uion  —  Tenancy 
from  year  to  year — Juriedictian  of  justiceB  io 
inquire  into  title  of  claimant — Bequirement  to 
give  up  poaaeaaion  before  expirafion  of  term — 
Condition  precedent  to  right  to  eompenaation — 
Landa  Clauaea  C(maolidation  Act  1845  {8  &  9 
Vict.  c.  18),  8. 121. 

Where  a  claim  for  compenatUion  u  made  under 
ieei.  121  of  the  LaiCda  Clauaea  Conaolidation 
Act  1845  by  aperaon  who  has  no  greater  interest 
than  aa  a  tenant  for  a  year  or  from  year  to  year, 
and  the  claimant  aUegea  $ueh  an  intereat,  ike  jua- 
ficM  AoM  no  jwiadicium  under  that  aeetion  to 
inquire  into  tKe  ttils  t^f  iht  daimanl  io  the 
interett  vhiek  he  aUegee,  bui  Asy  ore  bound  to 
aaaeaa  the  eontpenaatum  upon  the  iatia  of  hia 
alleged  intereai,  if  there  he  no  other  objection  to 
their  juriedietion. 

Hia  a  condition  precedent  to  the  right  io  obtain 
eompenaation  under  teet.  121  that  the  claimant 
ahowd  have  been  required  to  give  up  poateaaion 
before  the  expiration  of  hia  term  or  tntereat  in 
the  premiaes,  and  thejxuticea  have  juriadiclion 
to  m^tre  and  muat  aacertain  whether  the 
claimant  haa  been  to  required  to  give  up  poaaea- 
tion  before  the  end  of  hia  term,  aa  the  queationof 
the  amount  of  eompenaation  for  the  elaimant'a 
unexpired  term  wiU  depend  upon  that,  and  if 
there  be  no  evidence  of  a  requirement  io  give  up 
poaaeaaion  the  jueticee  ought  not  io  aaaeaa  com. 
penaation. 

Case  stated  hj  an  alderman  and  jnatioe  of  the 
peace  of  the  city  of  London. 

On  the  10th  Oct.  1901  the  respondent  made 
application  to  the  court  of  sammary  jarisdiotion 
•ttting  at  the  Guildhall  that  the  coart  shoald 
determine  the  amoant  of  compensation  to  be  paid 
to  the  respondent  nnder  Uie  Lands  Glaases  Gon- 
wdid^on  Act  184&  by  the  Great  Northern  and 
Oi^  Railway  Gompanj  (the  ^ppellaata)  in 
nqieot  of  32,  Finabniy-paTement,  in  the  city  of 
LondoD. 

The  respondent  applied  as  the  receiver  and 
manager  for  himaelt  and  others  trading  aa  Messrs. 
Tillett  and  Yeoman,  aaotioneera,  38,  Finsbury- 

pavement. 

On  the  28bh  Oct.  the  summons  was  heard  at 
tiie  Guildhall  by  the  alderman  (having  by  law  the 
authoritiy  of  two  justices),  when  he  determined 
the  amoant  of  compensation  to  be  paid  by  the 
apcieUanta  to  the  respondent  to  be  560t. 

The  following  facts  were  either  proved  or 
admitted  on  the  hearing : — 

In  the  year  1899  the  respondent  James  Tillett, 
vith  Teoman  and  Andrews,  carried  on  the  busi- 
ness cS  aactioneera  and  snrreyon  in  part  of  the 
basement  of  No.  32,  Finsbuty-pavement,  which 
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they  held  from  their  immediate  landlord,  Matthew 
Jarvis,  who  acted  as  solicitor  for  them  and  the 
respondent  with  referenoe  to  the  claims  and 
proceedings  herdnafter  meiiti(«ed.  When  the 
tenancy  upon  whidi  Messrs.  Tillett  and  Teoman 
held  the  premises  was  created,  it  was  agreed  Uiat 
it  should  expire  on  the  25th  Dec.  1899.  but 
Messrs.  Tillett  and  Yeoman  remained  in  pos- 
session after  the  25th  Dec.  1899. 

Negotiations  were  entered  into  between  Measra. 
Tillett  and  Yeoman,  and  their  landlord,  Mr. 
Jarvis.  with  a  view  to  extend  the  tenancy,  the 
result  of  which  was  at  issue  between  the  respon- 
dent and  the  appellants,  but  the  correspondence 
was  not  produced  before  the  magistrate. 

On  the  12th  June  1899  notice  to  treat  was 
served  on  behalf  of  the  company  on  Mr.  Jarvis, 
and  on  the  14th  June  a  like  notice  was  served 
upon  the  members  of  the  firm  of  Messrs.  Tillett 
and  Yeoman. 

On  the  3rd  July  1899  Messrs.  Tillett  and 
Teoman  sent  in  a  euim  tor  compensation  aa  the 
basis  of  an  interest  which  they  were  ultimately 
unable  to  support. 

Messrs.  Tillett  and  Teoman,  in  the  m<mth  of 
Maroh  1900,  for  (hdr  own  pai^sea  went  oat  of 
actual  oeoapation  of  tiie  premises,  bat  retained 
the  keys. 

On  the  let  Jan.  1901  Mr.  Jarvis  assigned  to 
the  appdlants  his  lease  of  No.  32,  Finsbury- 
pavement.  The  assignment  recited  that  the 
agreement  for  the  sale  of  the  lease  was  subject  to 
the  rights  as  against  the  appellants  (if  any)  of 
Messrs.  Tillett  and  Teoman,  who  were  stated 
therein  to  have  been  until  reoenfcfy  in  oooapalion 
of  part  of  the  basement. 

The  above  asdgnment  reanted  an  alleged  nnd«r- 
lease,  dated  the  6th  March  1900,  from  Mr.  Jarvis 
to  Messrs.  Tillett  and  Yeoman,  the  Tftlidity  of 
which  was  in  the  aseignment  stated  to  be  disputed 
by  the  appellants,  and  the  assignment  was 
expressed  to  be  made  subject  to  the  rights  as 
against  the  appellants  (if  any)  of  Messrs.  Tillett 
and  Teoman  under  the  said  underlease,  or  any 
other  shorter  tenancy  (if  any)  there  were,  bub  the 
appellants  did  not  thereby  admit  any  rights. 

The  appellants,  on  or  about  the  22nd  Jan.  1901, 
commenced  to  puU  down  the  premises. 

The  before-mentioned  claim  was  abandoned, 
and  on  the  29th  Aug.  1901  the  respondent  James 
Tillett,  &i  the  receiver  and  manager  of  the  busi- 
ness of  Messrs.  Tillett  and  Yeoman,  sent  in  a 
claim  for  5G0L  on  the  basis  of  a  tenancy  from 
year  to  year  of  a  portion  of  the  basement  of  No.  32, 
Finsbury-pavement  This  claim  was  in  respect 
of  a  '  tenancy  from  year  to  year  at  1302.  per 
annum,  and  the  loss  sualiained  l>y  reason  of  the 
removal  of  the  bosineas  ther^nm,  whioh  has  bee*! 
carried  on  by  the  daimanta  there  and  next  door 
for  the  last  seven  years,"  and  for  some  small  sams 
in  respect  of  the  expenses  of  removing. 

It  was  for  the  purpose  of  assessing  the  com- 
pensation under  the  above  claim  that  the 
summons  was  issued,  and  the  mi^istrate  was 
asked  to  determine,  under  sect.  121  of  the  Lands 
Clauses  Consolidation  Act  1845,  the  amount  of 
sunh  compensation. 

On  the  hearing  of  the  summons  it  was  objected 
on  behalf  of  the  appellants  that  the  magistrate 
had  no  jurisdiction  to  determine  the  amount  of 
the  compensation  claimed,  and  that  the  summons 
ought  to  be  dismissed  on  the  grounds  (1)  that  the 
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premisea  in  respect  of  which  oompenaation  wu 
songbt  were  not  in  the  posaession  o{  the  respon- 
dent or  Messrs.  Tillett  and  Yeoman  within  the 
meaning  ot  seoK  121 ;  and  {2)  that  the  respondent 
and  Heasra.  Tillett  and  Yeoman  on  the  facta 
before  the  magistrate  ^ere  not  within  sect.  121,  or 
entitled  to  iaaue  the  aummons  or  to  claim  to  have 
compenaation  assessed. 

The  alderman  deoided  to  assess  the  compensa- 
tion as  required  bj  the  anmmona  on  the  ground 
that  the  respondent  and  Hesara.  Tillett  and 
Yeoman  could  onlj  obtain  compensation  and  get 
it  assessed  under  sect.  121,  and  on  the  authoritv 
ot  Iteg.  T.  Kennedy  (68  L.  T.  Rep.  454 ;  (1893) 
1  Q.  B.  533)  and  Bfseley  HetUh  Bailioay  Company 
V,  North  (71  L.  T.  Rep.  533;  (1894)  2  Q.  B.  578), 
and  be  asseased  the  compenaation  at  56()i. 

The  question  for  the  opinion  of  the  court  was 
vhether  Uie  respondent  and  Messrs.  TUlett  and 
Yeoman  were  entitled  to  have  the  compensatioQ, 
t^e  subject  of  the  claim  of  the  29th  Aug.  1901, 
determined  under  sect.  121  of  the  Lands  Clauses 
CoUBolidaUon  Act  1845,  and  whether  the  alder- 
man was  right  in  proceeding  to  aaseaa  the  same 
accordingly. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, the  award  of  5602.  was  to  stand;  if  the 
court  should  be  of  qpinicm  in  the  negative,  then 
the  award  was  to.be  set  aside  and  the  snmmona 
dlsmiaaed. 

The  Lands  Clauses  Consolidation  Act  1845 
(8  &  9  Vict  c.  18)  provides: 

8eot  12t.  If  may  saeix  lands  sball  be  in  the  poswuion 
<tf  %aty  person  havlDfr  no  Kreater  interest  therein  than  ai 
tenant  ttx  a  year  or  from  year  to  year,  and  if  eaoh 
person  be  rrqoired  to  give  np  posMasioo  of  any  lands 
so  ooenpied  by  bin  before  the  expiration  of  bis  term  or 
interest  therein,  he  abaU  be  entitled  to  oompanBation  for 
the  value  of  bis  naezpired  term  or  intmat  in  snob 
lands,  and  for  any  joat  allowaoos  which  onght  to  ba 
made  to  him  by  an  inoomiDg  tenant,  and  for  any  lose  or 
injury  be  may  aostain,  or  if  a  part  only  of  Booh  land  be 
required,  compensation  for  tbe  dunage  done  to  him  in 
biB  teninoy  by  severiiig  tbe  Unds  held  by  him,  or  otber- 
wise  injorioDBly  afteoting  the  aame ;  and  tbe  amonnt  of 
anoh  oenpensatian  aball  be  detflmined  by  two  jnatioea, 
in  ease  the  parttea  differ  abont  the  aame;  and  npon 
payment  or  tender  of  tbe  amoont  of  sooh  ooropenaation 
all  snob  persona  shall  reapeotively  deliver  up  to  the  pro- 
prietors of  the  undertaking,  or  to  the  person  appointed  by 
them  to  take  poeaesfion  thereof,  any  mob  landa  in  their 
poesesuoo  required  for  tbe  porposea  of  tbe  apeoial  Aot. 

Hantell  for  the  appellants. — The  question  is 
whether  the  respondent  is  within  sect.  121,  and 
is  entitled  to  have  compensation  assesaed  under 
that  section.  He  is  not  entitled  to  have  anr  com- 
pensation assessed.  Origiuailr  Tillett  and  Yeo- 
man were  in  poaaession  for  a  term  which  expired 
on  the  25th  Dec.  1899.  The  notice  to  treat  was 
served  before  that  date,  so  that  the  tenancy 
which  was  existing  at  the  date  of  the  notice  to 
treat  expired  at  CbrlBtmaa  1899.  They  remained 
on  in  possession  for  some  three  months,  and  then 
TOlnntarily  went  oat  of  possession.  Upon  tbcwe 
facta  they  were  not  tenants  at  all ;  Vbej  were 
either  bedding  over  or  were  tenants  at  will.  The 
sequenoe  ot  events  was  the  following :  There  was 
the  notice  to  treat;  there  was  tbe  tonaaoy  gmng 
on  at  the  time ;  tiie  tenants  were  not  required  to 
give  up  possession  during  the  tenancy;  the 
zmunaj  expired,  and  the  tenants,  holding  over, 
wentTolnutarilyoutotposseBuon.  Whatever  may 


have  been  the  nature  of  the  respondent's  occnpi- 
tion  after  the  25th  Dec.  1899,  it  was  not  a  tenancy 
in  respect  of  which  compeniation  could  be  clumed. 
and,  in  fact,  Tillett  and  Yeoman  were  not  turned 
out  at  all  during  tbe  ezistenoe  of  any  tenancjr 
which  existed  at  the  date  of  the  notice  to  treat; 
and  the  date  of  the  notice  to  treat  fixes  the  righto 
of  the  parties : 

Em  parte  Edwards,  25  L.  T.  Sep.  149 ;  L.  Btp.  13 
£q.  339. 

A  tenancy  created  after  the  date  of  the  notice 
to  traat  is  not  a  subject  for  compensatjon :  {Ibid). 
Secondly,  it  is  a  condition  precedent  to  the  right 
of  a  claimant  to  compenution  under  sect 
thhi  he  must  be  in  possession  and  be  reqmrad  to 
give  np  possession  before  the  expiration  ot  bie 
term  or  interest.  There  most  be  a  reqairiog  ot 
posaesnon,  and  a  notice  to  treat  is  not  a  requiriag 
of  possession  or  a  demand  fw  poaaession ; 

Btf.  v.Stonc,  14  L.  T.  Bap.  558;  L.  Bep.lQ.It. 
529. 

The  claimants  bad  to  show  a  r^^bt  to  compenu- 
tion  under,  the  section.  They  are  not  wiUiin  the 
section  at  all,  becanse  they  were  not  required  to 
give  up  possession,  as  they  gave  it  np  voluntarilj. 
The  adderman  was  wrong  in  proceeding  to  awaid 
compensation,  and  tbe  award  ought  to  be  set 
aside. 

Park  Goff  for  the  respondent. — ^Tbe  aldenaan 
was  right  in  assessing  the  compensation.  Where 
a  claim  ia  made  for  compenaation  under  sect  121 
the  justices  have  no  right  to  inquire  into  the 
title  ot  tbe  claimant,  but  they  are  bound  to 
assess  the  compensation  on  the  basis  of  tbe  title 
which  he  alleges.  In  the.  case  of  Be  East  Londtm 
Bailteay  Company  (63  L.  T.  Bep.  147,  at  p.  148; 
24  Q.  6.  Div.  507,  at  p.  511)  Lord  Esber,  H.S. 
says  that  under  the  Lands  Clauses  Aot  it  is  clear 
that  no  question  could  be  raised  as  to  the  title  of 
tbe  claimant  until  the  amount  of  tbe  oompenB* 
tion  has  been  settled  by  means  of  a  trial  before 
the  sberift  and  a  rompensatiiHi  jury  Bummoned 
under  that  Act.  That  was  followed  by  tbe  can 
of  Beg.  V.  London  and  North-Weelem  BaUte^ 
Company  (1894)  2  Q.  B.  512).  The  compenaation 
muac  be  assessed  by  two  justices  under  sect.  121. 
as  there  is  no  oUmr  section  applicable  in  eases 
when  the  claimant  has  a  leas  interest  thsn  s 
tenanOT  from  year  to  year  {Beg.  v.  MancKe$ter, 
She^ld,  and  IAncoln$hire  BailuuM/  Compaay,  2} 
L.  T.  Rep.  O.  S.  287 ;  4  E.  &  B.  88),  and  tbe 
question  whether  the  claimant  bas  such  an 
interest  cannot  be  dealt  with  by  the  joatkea 
under  that  section.  The  question  of  liability  csn 
only  be  raised  as  a  defence  to  an  action  on  the 
award,  and  tbe  question  whether  the  claimant  has 
tbe  tilde  which  he  allies  can  be  determined  in  an 
action  on  tlie  award,  which  ia  tbe  proper  way  t» 
raise  the  qnestion : 

BrierUv  HiU  Local  Board  T.  PfOraoU,  51  L.  T.  Bv> 
577;  9  App.  Cas.  595. 

[GHAnrHSi:.!.,  J.— Tbe  question  really  is  whether 
the  smaller  amounts  which  can  be  assessed  before 
justices  nnder  sect.  121  stand  in  the  samepoutioB 
as  tbe  Ut^^  sums  where  the  arbitn^or  or  jmy 
only  assess  tbe  amount,  and  tbe  question  of  titb 
is  dealt  with  elsewhere.]  Tbe  two  cases  stand 
in  the  same  position ;  the  justices  can  only  deter- 
mine tbe  amount,  and  the  qneation  of  title  mnat 
be  dealt  with  elsewhere.  IV  itb  regard  to  the  seowA 
point,  although  it  is  found  th^  the  respondaot 
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went  out  of  actual  oconpation  in  Maroh  1900,  they 
never  reallj  up  poaaeesion  until  the  appel- 
lanta  entered,  at  tosj  retained  tiia  krjs  ox  the 
premiiee. 

Hanull  in  reply. — The  magistrate  had  no 
jurisdiotdon  at  all  to  entertain  the  claim  or  deal 
with  the  case  nnlesa  the  claimant  bronght  him- 
8^  within  the  section.  There  waa  absolutely  no 
tenancy  from  year  to  year  proved.  None  of  the 
oases  oited  as  to  there  being  no  jnrisdicUon  to 
inquire  into  the  UUe  were  unoer  sect.  121,  and  do 
not  oondude  this  case.  The  claimant  mast  show 
some  title  and  some  right  to  take  out  the 
■ammoiiB.  He  mnst  ahow  that  he  has  some 
interest  which  oomes  within  the  saotaon  and,  as 
the  flection  indicates,  he  has  to  prove  occupatiott. 
If  he  shows  no  interest  at  all,  he  is  not  within 
the  section,  and  if  he  shows  too  large  an  interest 
he  is  outside  the  section.  If  he  merely  shows  a 
tenancy  from  year  to  year  created  after  the 
notice  to  treat,  then  he  shows  that  there  is  nothing 
to  assess  under  tiie  section,  as  a  tenancy  from 
year  to  year  created  after  the  notice  to  treat  is 
not  wltbm*the  section.  The  second  point  is  con. 
olnsive  for  the  appellants  as  thwe  was  no  demand 
for  possession. 

May  3.— The  jnclgment  of  the  court  (Lord 
Alverstoue.  O.J.,  Darling  and  Ghannell,  JJ.)  was 
read  by 

Lord  Alvbb8tonb,C.J.— This  wasacase stated 
by  an  alderman  of  the  city  ot  London  on  an 
application  made  to  him  to  assees  compensation 
under  sect.  121  of  the  Lands  Glauses  Act.  That 
section  requires  that  the  amount  of  compensation 
payable  to  persons  who  have  no  greater  interest 
than  as  tenant  for  a  year  or  as  from  year  to  year, 
shall  be  determined  by  justices.  The  facts  raise 
two  qaestions,  whether  in  such  a  case  the  justioes 
have  power  to  inquire  and  determine— firsts 
whether  the  claimant  has  the  interest  which  he 
alleges,  and.  secondly,  whether  the  clumants 
were  required  to  give  up  possession  before  the 
•x|nration  of  tJteir  term  within  the  meaning  ot 
the  secti<m.  As  r^pards  the  first  ^Intr— namely, 
whether  the  justices  have  any  jurisdiction  to 
inquire  into  the  title  of  the  claimant  to  the 
interest  which  be  alleges,  we  are  clearly  of  opinion 
that  the^  have  no  such  right.  The  duty  of  the 
jasticea  is,  in  this  respect,  practically  the  same  as 
that  which  is,  nnder  other  sections  of  the  Act,  u> 
be  discharged  bv  juries  and  arbitrators.  As  was 
pointed  out  in  tne  case  of  Beg.  v.  Lord  Mayor  of 
Zondon  (16  L.  T.  Rep.  280;  L.  Rep.  2  Q.  B.  292) 
the  121st  section  of  the  Act  oomee  by  way  of 
proviso  taking  out  of  the  previous  general  enact- 
ment a  particular  branch  for  which  it  makes  a 
particular  provision,  and,  tlierefore,  on  principle, 
the  same  rules  as  to  investigation  of  title  should 
apply,  although  the  tribunal  few  aisessing  the 
the  amount  of  compensation  is  different.  A  long 
series  of  anthoiities.  oommenciiw  with  B«g.  v. 
London  and  Norih-WuUm  BaUway  Company 
(22  L.  T.  It^.  O.  S.  346  ;  3  B.  &  B.  443),  and  fol- 
lowed  by  many  subsequent  oases,  has  conclusively 
established  that  the  jury  or  arbitrator  has  no  right 
totrya  questionof  the  claimant'stitle  to  the  interest 
which  he  alleges ;  any  such  question  mnst  be  raised 
in  subsequent  proceedings.  Although  there  is  no 
authority  expressly  deahn^  with  the  case  under 
sect  121,  too  same  principle  is  in  our  opinion 
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practioolly  recognised  in  the  case  of  Beg.  v. 
Hannay  (31  L.  T.  Rep.  702 ;  44  L.  J.  27,  U.  G.), 
uid  Crantpell  v.  Mayor,  &c.,  of  London  (22  L.  T. 
Rep.  760:  L.  Reio.  5  £t.  284).  Therefore  upon 
the  first  jjeajat  raited  we  are  of  opinion  that,  the 
oliumants  alleging  that  they  had  an  interest  as 
tenants  from  year  to  year,  the  justiaes  were  bound 
to  aesess  compensation  upon  that  bans,  assumii^ 
no  other  objection  could  be  taken  to  their  juris- 
diction.  It  ip,  however,  a  condition  precedent  to 
the  right  to  clium  compensation  unaer  sect.  121 
that  the  claimant  shall  have  been  required  to  give 
up  possession  before  the  expiration  of  his  term  or 
interest  thermn,  and  that  in  that  case  he  shall  be 
entitled  to  compensation  for  the  value  of  his 
unexpired  term  or  interest.  It  is,  we  think, 
obvious  from  this  language  that  the  juntices 
must  ascertain  whether  or  not  the  claimant 
has  been  required  to  give  up  possessiou  before 
the  expiration  of  his  term,  oeoause  the  question 
of  compensation  will  depend  upon  that  fact. 
If  the  claJmant  was  required  to  give  up  pos- 
session  only  a  few  days  before  the  expiration 
of  his  term,  the  oompensi^on  would  be  very 
different  from  that  which  he  would  reo^ve  it  ho 
was  required  to  give  It  up  mm  than  six  months, 
or  it  might  be  nearly  oghteen  months,  before  his 
interest  could  be  detennined,  and  the  cases  of 
Reg  V.  London  and  Southampton  Railway  Com- 
pany (10  A  &  E.  3)  and  Reg.  v.  Stone  (14  L.  T. 
Rep.  652;  L.  Rep.  1  Q.  B.  529),  ore  in  our 
opinion  authorities  to  show  that  requirement  to 
give  up  possession  is  an  essential  condition  of  the 
right  to  claim  an  assesiment  of  compensation 
under  sect.  121.  Applying  this  rule  to  ^e  facta 
of  this  case,  it  appears  that  notice  to  treat  having 
been  given  to  the  claimants  on  the  14th  June 
1899,  the  term  on  which  ther  were  then  holding 
expired  on  the  25th  Dec  1899,  that  they  held  over 
upon  conditions  which  are  not  forced,  but  which, 
as  the  claimants  claimed  to  be  tenants  from 
year  to  year,  would,  as  we  have  already  sud.  compel 
the  justices  to  assess  compensation  on  that  basis; 
and  in  the  month  of  Maroh  1900  the  claimants 
went  out  of  occupation,  merely  retaining  the  k^. 
Nothing  further  happened,  as  far  as  they  were 
couoomed,  until  the  22nd  Feb.  1901,  when  the 
company  having  taken  an  assignment  of  the 
landord's  interest,  pulled  the  house  down.  Under 
thrae  circumstance  we  are  of  opinion  that  there 
was  no  evidence  that  the  claimants  were  required 
the  company  to  give  up  possession  of  lands 
occupied  by  them  before  the  expiration  of  their 
term  or  interest,  and  upon  this  ground  the  magis- 
trate ought  to  have  held  thatheoouldnotasseasany 
compensation.  If  the  claimants  have  any  claim 
against  the  company  based  upon  the  fact  that 
when  they  went  out  of  possession  they  retuned 
the  key,  this  would  not,  in  our  opinion,  be  matter 
for  compensation  under  seot  121.  but  if  any  claim 
could  be  founded  thereon,  as  to  which  we  express 
no  opinion,  it  would  have  to  be  dealt  with  by 
action,  as  pointed  out  in  the  ease  oi  CranweU  v. 
Mayor,  Ac,  of  London,  (uM  tup.),  to  which  we  have 
already  referred.  For  the  aoove  reasons  we  ore 
of  opinicm  that  our  judgment  must  he  for  the 
appellants. 

Appeal  allowed.   Judgment  for  the  appellantt. 

Solictors  for  the  appellants.  Le  Brataeur  and 
Oakley. 

Solicitor  for  the  respcmdoit,  Matthew  J,  Jarvia. 
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COURT  OF  APPEAL. 

Jfay  12, 13,14,  and  15. 
(Before  Collins,  H.B..  Stiblino  and  Cozkns< 

Haedt,  L.JJ.) 

BbADSHAW  r.  WlDDKINOTON  AND  CnST. 
WiDDBINOTON  ANB  CUST  V.  BbADSHAW.  (a) 
APPEAL  FBOH  THB  CHAHCKBT  DIVISION. 

Iiimiiatum    of  action — Mortgage — AekrwwUdg' 
ment — Payment  of  interett  "by  the  peraonby 
whom  the  same  shall  be  payable  or  hit  agent" — 
Beal  Property  Limitation  Act  1874  (37  £  38 
Vict.  c.  57),  M.  1,  8. 
X»  1879  the  oimur  of  a  freehold  estate  mortgaged 
part  thereof  to  certain  truMteee  to  secure  a  loan 
'  loith  interest  at  a  specified  rale.    The  mortgagor 
obtained  the  loan  on  behalf  of  and  it  was  received 
b^  his  son,  who  simultaneously  with  the  execu- 
tion of  the  mortgage  executed  a  bond  for  a 
larger  amount  in  favour  of  his  father,  con- 
ditioned to  be  void  on  payment  by  him  to  his 
father  on  demand  of  an  amount  which  was 
pneisely  the  same  u  the  mortgage  debt,  with 
vnteresi  thermn  ai  Ou  mmm  rate  as  toas  payable 
under  tke  mortgage. 
The  ton  having  thus  become  bound  to  indemnify 
his  father  and  the  mortgaged  estate  againat  Me 
mortgage  debt  and   interest,  it  was  arranged 
that  he  should  pay  the  interest  to  the  mortgagees 
through  his  solicitors. 
Accordingly  the  interest  was  duly  paid  in  that  way 
untU  iSSK,  when  the  son  paid  the  amount  of  the 
mortgage  debt  to  the  solicitors,  to  be  allied  by 
them  in  repayment  thereof.    The  solicitors  mis- 
appropriated the  money,  although  they  con- 
tinued to  pay  the  interest  until  1898.   In  the 
meantime — namely,  in  1884 — the  mortgagor  had 
conveyed  the  mortgaged  estate  to  a  piarenaserfor 
value  "free  from  incumbrances."     The  mort- 
gagor never  |Mtu{  any  interest,  and  died  in  1887. 
Vwtti      stAietiors  faiM  in  1899  they  had  acted 
for  aU  Vie  pariiee;  and  on  the  position  of 
flairs  being  ^seovered  the  mortgagees  gave 
notice  to  the  purchaser  of  the  moHgaged  estate 
to  pay  of  (he  itwrtgage  debt.    Thermpon  he 
brought  an  action  for  a  declaraiion  that, 
inasmuch  as  the  mortgagor  had  paid  no  interest, 
the  mortgage  toas  barred  by  the  Statutes  of  lAmi- 
iatione.    The  question  was  raised  (inter  alia) 
whether  payment  of  interest  by  the  mortgagor's 
ton  had  kept  the  mortgage  alive. 
Seld,  that  as  between  the  father  and  the  son  the 
latter  was  bound  to  indemnify  the  former ;  thai, 
although  there  was  no  contract  between  the  son 
and  the  mortgagees,  there  was  a  contract  between 
the  son  and  the  mortgagor  to  pay  interest  on  the 
mortgage  debt ;  and,  that  being  so,  that  there  had 
been  a  payment  of  interest,  which  j^revented  the 
"  Statutes  of  Idmitaiione  from  rmming. 
Decision  of  Buckley,  J.  afirmed. 
Appeal  from  a  deoiaion  of  Bnoller,  J.  in 
an  action  brought  by  John  Charles  Bradsfaaw 
against  Shallcroes  Fltzherbert  Widdrington  and 
Sir  Reginald  John  Onat  alleging  hy  £10  state- 
ment of  claim  that  be  bad  not  himself  or  bj  his 

(a)  B»pwMd  bj  £.  A.  SCBATCBLKT,  bq.,  Butlitn-M-Lftw. 


anient  made  any  payment  of  prindpal  or  intereet 
or  given  anv  acknowle^meut  to  John  Jamw 
Ifoss,  or  to  the  defendants  or  either  of  them  or  to 
the  agent  of  any  of  them,  in  req>ecfc  of  a  cerbia 
mortage  (tf  the  let  Ang.  1879  (m  an  estate  called 
Fur  Oak ;  and  stating  that  be  would  otRdssd 
that  all  monm  (if  any)  thereby  ■eomed  had  been 
duly  paid  and  satxafied,  acd  utemataTely  mmld 
rely  on  the  Statutes  of  Limitations. 

The  phuntiff  claimed  a  declaration  that 
right  and  title  (if  any  existed)  of  the  defendants 
as  mortgagees  under  and  by  Tirtne  of  the 
mortgage  of  the  1st  Ang.  1879  in  tJie  Fur  Oak 
estate  was  extinguished,  and  that  the  cbai^ 
(if  any)  created  by  the  same  was  to  be  deemed 
satisfied ;  delivery  to  the  plaintiff  of  the  title 
deeds  rdating  to  the  Fair  Oak  estate ;  and  u 
injunction  restruning  the  defendants,  their 
solicitors,  and  agents  iiom  seUing  or  offering  fs 
advertising  for  sale  the  Fair  Oak  estate  or  anj 
part  thereof,  and  from  conveying  away  or  other- 
wise dealing  with  the  legal  estate  thndn  on  the 
futh  of  the  security  (if  anr)  created  by  the  mort- 
gage of  the  1st  Aug.  1879  being  a  enbuatiag 
security,  and  from  parting;  with  the  title  dsedi 
relating  to  the  same  hereditamente. 

The  defendants  oounter-olaimed,  as  s^uot 
William  Bradshaw,  mrment  by  him  as  surriting 
executor  of  James  Edward  Iraradshaw,  (rf  tu 
mori^iage  debt  of  51711.  14«.  Qd.,  together  witii 
the  interest  due  and  to  aoome  duetlMrem;  if 
neoeesaiT  administration  of  the  estate  of  James 
Edward  Sradabaw ;  as  against  the  plaintiff,  that 
the  mortgage  of  tiie  let  Ang.  1879  mi^ht  ba 
enforoed  by  foreclosure  or  sale;  and  a  recetrer. 

The  foots  appear  snfficioitly  in  the  headnote 
and  the  following  judgment  oS.  Bnoklqr,  J., 
delivered  on  the  6th  July  1901  :— 

Bttcklbt,  J.— The  question  to  be  detemuoed 
in  this  action  is  whether  a  certain  moitesge, 
dated  the  Ist  Ang.  1879,  executed  bj  Mr  Jamei 
Edward  Bradabaw  in  favour  <A  the  Rev.  John 
James  Uoss  to  seoure  a  sum  of  51712.  14«.  fid.,  ii 
a  subsiatiog  security  or  not.  The  plaintiff  in  the 
action  by  par.  7,  as  amended,  of  the  etatement 
of  olaim  states  that  he  "  will  contend  that  all 
moneys  (if  any)  thereby  secured  have  been  doly 

Eaid  and  satined"  —  which  it  is  agreed  th^ 
ave  not  and  that  is  gone — "  and  altematirelj 
will  rely  on  the  Statutes  of  Limitations."  The 
point  whiob  I  have  to  decide  is  whether  in  the 
facta  which  I  shall  have  to  mention  the  mort- 
ga^^'s  claim  is  ezclnded  b^  reason  of  the  opera- 
tion of  the  Statutes  of  Lmiitations.  Nov  the 
facts  are  these :  On  the  1st  Aug.  1879  Mr.  James 
Edward  Bradshaw,  being  seised  in  fee  of  the 
Fair  Oak  estate,  exeeutra  in  favour  td  the  Ber. 
John  James  Koss  the  mortgage  which  I  hsn 
mentioned.  Mr.  Moss  was  Vta  surviving  eMcotor 
and  trustee  of  the  will  of  Sir  Edward  Cnst,  sad 
the  m(n1ffiafle  money  was  money  belonging  to  that 
trust.  Mr.  Moss  has  since  died.  The  defendsnts 
in  the  action  are  his  representatives,  and  for  the 
purpose  of  this  judgment  1  shall  call  Mr.  Moes 
or  uie  present  defendants  "the  Oust  trusteee." 
The  result  so  ie.r  is  therefore  that  in  187i*  the 
Cnst  tmstees  became  mortgagees  for  a  sum  of 
51711.  14«.  6(2.  In  point  of  fact  it  appears  that 
the  amount  of  money  which  was  advanced  was 
52501.  Is.  2(2.,  but  that  there  was,  why  it  is  not  at 
all  plain,  a  concurrent  repayment  of  78Z.  6a.  8i, 
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and  that  the  exact  snm  which  I  have  mentioned 
is  the  difference  between  those  two  sams.  Mr. 
GaztmeU  Harrison,  a  solicitor,  was  solicitor  for 
the  Cost  trustees ;  be  was  also  solicitor  for  Ur. 
James  Edward  Bradshaw ;  he  was  also  solitntor 
for  one  William  Bradshaw,  the  son  of  Mr.  James 
Sdward  Bradshaw;  and  those  three  clients  are 
the  actors  in  the  earlier  part  of  this  drama. 
Later  there  comes  upon  the  scene  a  f  onrth  client 
cf  Mr.  Cartmell  Harrison,  and  that  is  Col.  John 
Charles  Bradshaw,  who  is  the  plaintiff  in  this 
action.  From  the  entries  in  Harrison's  hooks  it 
appears,  and  upon  the  facts  proved  before  me  I 
eoDidade  that  it  is  a&ot^that  Mr.  James  Edward 
Bradshaw,  the  father,  bmroved  this  snm  for  Mr. 
Wiliiam  Bradshaw,  the  son,  and  tiudi  immediately 
won  the  advance  the  monerf  was  hsnded  over  to 
lu:.  William  Bradshaw.  On  the  same  1st  Aug. 
1879  which,  as  I  have  said,  was  the  date  of  the 
moT^^^  Mr.  William  Bradshaw  executed  in 
favoorra  his  father  a  bond  for  10,0002.,  conditioned 
to  be  void  upon  payment  of  5171!.  148.  6d.  with 
interest  thereon  at  4  per  cent. — that  is  to  say, 
upon  payment  of  the  principal  snm  secured  by 
the  mortgage  and  of  the  rate  of  interest  secured 
by  the  mortgage.  It  also  appears  by  entries  in 
Harrison's  books  that  the  costs  of  the  mortgage 
were  borne  and  paid  by  Mr.  William  Bradshaw. 
We  have  got  from  Harrison's  books  the  account 
of  Mr.  James  Edward  Bradshaw,  the  father.  The 
«ntries  there  are  confined  to  an  entry  showing 
the  reoetpt  by  the  &iUier  from  the  Cust  trostees 
of  tiie  morfcgaeB  money  and  ^  payment  by  the 
&thor  to  Mr.  William  Bradshaw,  the  son,  of  the 
like  amonnt.  In  the  father's  account  there  are 
not  charfi^  of  int^est,  and  nothing  showing  that 
the  father  ever  paid  any  interest  at  all,  and  it  is 
plain  that  he  never  did.  Then  it  you  look  at  the 
solicitor's  account  s^ainst  Mr.  Wiliiam  Bradshaw 
von  find  both  in  the  cash  account  and  in  the 
lodger  that  from  1879  to  Aug.  1885  the  son  is 
treated  as  paying  his  father  this  interest,  and  also 
you  find  tuafc  the  Cust  trustees  are  treated  as 
receiving  .the  interest.  But  when  you  look  iato 
Mr.  James  Edward  Bradshaw's  account  you  do 
not  find  that  he  is  treated  as  receiving  it  from 
his  son — that  is,  skipped  over.  All  that  app^ra 
is  that  1£t.  William  Bradshaw  is  treated  as  pay* 
ing  it  to  Mr,  James  Edward  Bradshaw,  and  the 
Cost  trustees  are  treated  as  receiving  it  From 
1885  onwards  tiiat  is  altered,  because  in  Mr 
William  Bradshaw's  aooonnt  he  is  .treated  as 
paying  it  direct  to  the  Oust  tmstees,  and  that 
ma  cm  down  to  1892.  In  1892  Mr.  William 
Bradshaw,  I  am  told,  and  so  far  as  it  appears  it 
IB  the  fact,  did  pay  Harrison  the  mort^pt||e 
money,  5171!.  14«.  6d.,  but  Harriscm  never  paid  it 
to  the  Cust  tmstees ;  it  (timply  appears  as  a 
cre^t  in  Mr.  William  Bradshaw's  aooonnt.  In 
the  Cost  trustees*  account  there  is  this  extra- 
ordinary position  of  afEsirs ;  the  Cust  tmstees  are 
treated  as  having  received  the  mortgage  money, 
and  ever  tbereaiter  they  are  treated  as  also 
xeoeiving  interest  upon  it.  I  suppose  what  in  point 
of  fact  happened  was  that  Mr.  William  Bradshaw 
did  pay  Harrison  the  money,  Harrison  misappro- 
priatedit,  did  not  pay  it  to  the  Cust  tmstees,  and  of 
oonne  hsd  to  continue  paying  them  the  interest 
The  interest  in  pcunt  ox  fact  was  paid  to  the 
Coot  tmstees  or  to  tiie  tenant  for  lin  under  the 
Oust  settlement  to  tiie  lunper  hsnda  down  to 
18^  or  1899.  There  is  no  question  but  that  the 
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interest  has  been  paid.  Mr.  William  Bradshaw 
is  a  party  to  this  action,  and  he  has  not  been 
called  before  me  to  explain  the  transactions 
between  himself  and  his  father  in  iBTd.  Harrison 
is  dead,  Mr.  James  Edward  Bradshaw  is  dead; 
Mr.  William  Bradshaw  is  the  one  person  who 
could  give  an  explanation.  The  plaintiff  in  the 
action  aas  not  thought  proper  to  call  him.  His 
counsel  have  not  thought  proper  to  call  him*  I 
therefore  have  to  arrive  at  the  conclusion  of  fact 
as  to  what  were  the  relations  between  the  father 
and  tbe  son  upon  the  materials  which  I  have 
mentioned.  Now,  upon  those  materials  I  arrive 
at  the  oonclosi<ni  that  the  &ther  borrowed  the 
money  from  the  son,  and  that  as  between  tiba 
father  and  the  son  the  latter  was  the  person  liaUe 
to  pay  tiie  interest  For  tiiat  reason  of  oonrse 
you  never  find  the  father  paying  interest  or 
treated  as  liable  for  it  There  was  as  between 
the  father  and  the  son  an  arrangement  bv  which 
the  son  having  had  the  money  should  as  between 
himself  and  his  father  keep  down  the  interest 
That  having  taken  place  in  1879,  the  next  material 
fact  occurs  in  1884,  and  now  Harrison's  fourth 
client  comes  on  the  scene.  At  that  date  Mr.  James 
Edward  Bradshaw  expressed  to  convey  to  Colonel 
John  Charles  Bradshaw  some  part  of  this  Fair 
Oak  estate  free  from  incnmbrances.  Of  course 
tbe  Gust  mortgage  was  a  subsisting  incumbrance, 
and  he  could  not  convey  free  from  incumbrances ; 
but  as  between  himself  and  Colonel  Bradshaw  he 
expressed  himself  to  do  so.  How  that  came 
about  it  is  a  little  diffloolt  to  explain.  Of  oonrse 
as  between  the  &Uier  and  Golonal  Bradshaw,  the 
father  no  doubt  had  not  the  least  idea  that  he 
was  doing  anything  wrong.  There  is  some  trace 
of  a  mortage  wbi<m  seems  to  have  been  prepared 
and  was  to  have  Veen  executed  by  the  father  to 
Harrison  the  solicitor  for  the  purpose  of  securing 
tliis  5171Z.  14s.  6d.  upon  part  of  the  Fair  Ot£ 
estate,  and  it  may  be  that  the  father  was  per- 
suaded that  he  had  transferred  the  incumbrance 
from  the  entirety  to  that  part  which  he  was  not 
going  to  convey,  and  thus  was  in  a  position  to 
convey  free  from  incumbrances.  That  is  guess- 
work. The  supposed  mortgage  on  part  of  the 
estate  has  not  been  proved,  and  so  far  as  I  can 
see  never  existed.  Harrison  charged  for  its 
preparation  and  charged  for  its  execution,  but 
there  is  no  deed  so  as  I  know.  However,  it 
does  not  very  muoh  matter.  The  father  expressed 
to  oonvey  put  of  the  estate  to  Oolonal  Bradshaw 
free  from  mcnmbranoes  by  a  deed  dated  tiie  16th 
Dec.  1884.  The  deed  in  qnesticm  was  in  point  oi 
fact  an  exchange;  Colonel  Bradshaw  gave  1^ 
father  a  certain  revend<ui  vhidh  he  had  in  another 
estate,  but  that  does  not  matter.  For  this  purpose 
Colonel  Bradshaw  was  a  purchaser,  and  entitied 
to  all  the  rights  of  a  purchaser.  At  that  point  it 
resulted  that  as  between  the  father  and  Colonel 
Bradshaw  the  father  was  bonnd  to  discharge  the 
mortgage  and  keep  down  the  interest  on  the 
mortgsge  to  the  indemnity  of  the  purchaser;  he 
purported  to  give  the  purchaser  an  estate  free 
from  incumbrances,  and  had  not  given  it  and  as 
between  those  two  parties  it  rested  upon  the 
father  to  keep  down  the  interest  upon  the  mort- 

Sge  and  pay  the  primiipaL  Before  July  1885 
r.  William  Bradshaw  borrowed  fnrt^ier  sums 
from  his  father— 4wo  snms  of  2000Z.  and  one  of 
6000Z.— making  a  total  sum  of  10,0002.,  and  he 
thns  became  indebted  to  him  in  15,1711.  14s.  6d., 
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and  on  the  17th  July  18S5  he  execated  a  bond 
for  that  lai^r  sum.  As  far  as  the  preRent  case 
in  concerned  that  left  the  matter  where  it  was. 
The  5171f.  14«.  6d.  was  included  in  thelai^r  earn. 
For  the  present  purpose  it  is  the  same  thing  as  it 
the  bond  of  A.ug.  1879  had  remained.  In  Sept.  1887 
the  father  died,  and  hi^  executors  were  Sarrison 
the  solicitor  and  Mr.  William  Bradshaw  the  son. 
On  the  19th  Nov.  1887  Colonel  Bradahaw  became 
the  purchaser  from  the  father's  executors  of  the 
rest  of  the  Fair  Oak  estate,  paying  a  sum  of 
59751.  for  it,  and  that  was  expressed  to  be  con- 
veyed free  from  incumbrances.  So  after  that 
daJb»  Oolonel  Bradshaw  has  bean  ezpiessed  to  be 
the  grantee  ol  the  whole  of  this  estate  free  from 
ittcnmbranoes.  iUatters  go  oa ;  the  Onst  trasteea 
Or  beneficiaTieB  received  their  interest  without 
interrnption  down  to  1899  or  thereabouts,  and  in 
XoT.  lo99  Harrison  committed  suicide.  Upontfaat 
these  matters  seemed  to  have  been  looked  into,  and 
it  tnmed  out  that  this  mortgage  in  favour  of  the 
Coat  trustees  was  a  snbslsttng  mortgage.  Colonel 
Bradshaw  meanwhile  bad  been  in  possession 
of  the  estate  for  many  years,  knowing  nothing  of 
any  mortgage  at  all,  and  the  question  to  be  deter- 
mined in  this  action  is,  as  between  two  innocent 
parties — Colonel  Bradshaw,  who  purchased  this 
estate  without  any  knowledge  of  this  mortgage  at 
all,  and  the  Gust  trustees,  who  advanced  their 
money  upon  this  mortgaga,  and  had  their 
interest  down  to  189S  or  1899 — which  is  to  suffer. 
Now  the  point  thus  to  be  determined  between  the 
parties  turns,  it  seems  to  me,  upon  the  proper 
effect  of  sect  8  of  the  statute  37  &  38  Yiet.  a  57. 
The  question  which  I  have  to  inresUgate  is 
whetlwr  the  interest  that  the  Cast  trustees  hare 
tbns^  received  through  a  p«Ttod,  of  course,  well 
within  the  twelve  yenrs  limited  by  the  statute,  has 
been  paid.  I  have  to  see  whether  the  money  which 
iupointof  fact  reached  the  mortgagee  was  paid  by 
the  person  by  whom  it  was  payable,  or  by  the  agent 
of  the  person  by  whom  it  was  payable.  The  point 
which  I  have  to  determine  I  think  really  resolves 
itself  into  this :  The  whole  basis  and  principle  of 
all  the  Statutes  of  Limitations  is  that  a  payment 
to  take  a  case  out  of  the  statute  must  be  a  pay- 
ment by  a  person  liable  as  an  acknowledgment  of 
right.  The  whole  idea  is  that  the  payment  is  an 
admission  of  the  right  of  the  person  to  whom  it 
is  pud.  And  what  I  have  to  consider,  I  think,  is 
wlwtherthe  payment  here  has  been  made  by  a 
piareon  bonnd  to  pay  it;  and  whether  by  that 
expression  "  by  a  person  bound  to  pay  it,"  I  must 
find  that  he  is  a  person  bonnd  between  himself 
and  the  mort^i^ee  to  pay  it,  or  whether  the  pro- 
praition  is  satisfied  if  it  be  paid  by  a  person  who, 
ai  between  himself  and  the  mortgagor,  is  bound 
to  pay  it.  Now,  looking  at  the  question  npon 
principle,  in  the  first  instance  apart  from  antho- 
rity  altogether,  it  eesma  to  me  that  all  principle 
and  common  sense  lead  one  to  the  conclusion  that 
the  statute  means  a  person  who,  as  between  him- 
self and  the  mortgagor,  is  bound  to  pay.  You 
have  to  see  whether  the  mortgagor  has  made 
an  admission.  That  is  the  basis  of  it  all.  If  the 
mortgagor  has  lumself  paid,  or  whether  he  has 
called  upon  somebody  else  and  bonnd  somebody 
else  towards  him  to  pa/  it,  and  that  person  has 
paid,  the  mortgagor  has  eqnally,  as  It  wpears  to 
me,  made  an  admiarion.  That  is  how  T  regard 
the  qnesluon  upon  prindple.  Now,  how  does  it 
stand  as  rFgards  the  authorities  P    When  yon 


look  at  the  anbhorities  it  appears  to  me  that 
that  really  is  their  effect.  Not  that  I  havebe^ 
able  to  put  my  hand  upon  a  case  in  which  tiitt 
exaot  pfiint  has  arisen.  But  I  find  that  that  is 
the  language  which  learned  judges  have  media 
many  cases.  Take  first  the  case  of  Chinnery  v. 
Evans  (11  of  L.  Cas.  115).  There  the  payment 
was  made  by  a  receiver  who  has  been  appointed 
on  a  petition  presented  by  the  mortgagee— he  wu 
receiver  of  certain  estates  in  Ireland— and  (at 
p.  134)  Lord  Westbnry  in  advising  the  House  oaed 
this  language  as  to  the  position  of  the  receirer: 
"  Upon  tnat  point  I  think  no  reasonable  doubt  can 
be  entertained  that  under  the  statute  the  rooeirer 
in  Uie  reoapt  of  the  renta  of  tiie  Limerick  estate  is, 
in  point  of  fact,  aa  well  aa  of  law,  the  reotivw  dt 
the  mortgagor,  the  owaer  of  the  aetata  subject  to 
the  mortgage,  and  that  any  payment  made  by 
the  receiver  in  pursuance  of  the  order  is  payment 
in  law  by  the  legal  agent  of  the  person  liable  to 
pay."  He  is  not  dealing  with  a  case  in  which  the 
person  is  not  the  agent  of  the  mortgagor.  He 
says  he  is  the  agent  of  the  mortgagor,  so  that  it 
is  not  a  case  directly  in  point  upon  the  questioa 
which  I  have  to  determine  here.  But  I  find  that 
this  language  is  used  by  Lord  Cranworth  in  the 
same  case,  and,  as  I  am  going  to  show  when  I 
come  to  Harlock  v.  Athberry  (4ti  L.  T.  Bep.  356 ; 
19  Ch.  Div.  539),  this  form  of  words  is  relief  upon 
in  the  judgment  iu  that  case.  Lord  Cranworth, 
at  p.  139 of  U  H.  of  L.  Cas..  says :  "  The  payments 
in  this  case  were  not  payments  by  a  atranger ;  for 
thongh  a  receiver  appointed  nnder  the  Irish 
statute  is  an  officer  of  the  courts  yet  he  is  no 
stranger  to  the  mtntg^r,  but  a  person  pa]^ 
for  him,  and  on  hie  account,  what  he  w  bound  to 
pay."  Now,  the  context  in  which  that  laogusge 
occurs  is  this :  If  a  mere  stranger  to  the  whole 
transaction,  to  both  mortgagor  and  mortgagee, 
comes  and  pays,  that  is  not  an  admission  at  all ; 
if  a  mere  outsider,  a  stranger  to  both,  comes  and 
pays,  that  is  noadmiflsion;  but  if  a  person  who  ii 
not  a  stranger  to  the  mortgagor  (t^t  ia  what 
Lord  Cranworth  says)  conies  and  payn,  that  will 
do  for  the  purposes  of  the  statute.  Then  I  pass 
f  roni  Chinnery  v.  Evans  {ubi  »itp.)  to  Sarloac  r. 
Ashberry  {ubi  eup.).  The  point  there  was  that  a 
mortgagee  had  obtained  payment  of  rent  from  s 
tenant.  Of  course  he  was  entitled  to  go  into 
possession  and  take  the  rents  if  he  liked  adversely 
to  the  mortgagor  and  everybody,  and  he  ^d  so.^ 
The  question  there  was  whether  money  which  _ 
he  thus  got  from,  the  teuOit  was  a  payment' 
for  the  purpose  of  ezclnding  the  statnts. 
The  court  held  that  it  was  not  because  the 
payment  was  not  got  from  the  mortgagor 
or  any  person  bonnd  towards  the  mortgagor 
to  pay  the  mortgagee,  but  from  a  tenant,  and 
simply  oht^ed  by  the  mortgagee  entering  into 
poseesaion  of  the  property.  That  was  the  ques- 
tion which  the  court  had  to  decide  ;  but  in 
delivering  judgment  upon  that  I  find  that  Sir 
Georee  Jessel  (at  p.  516  of  19  Ch.  Div.)  uses 
this  ujngQOge.  After  reading  the  passage  from 
Chinnery  v.  Evane  (ubi  tup.)  which  I  have  just 
referred  to,  he  goes  on  to  say  this :  "  Therefore, 
on  principle  and  on  authority  I  think  that  a 
payment  to  take  the  case  out  of  the  statate  must 
be  a  payment  a  peraon  who  ia  boond  to  pay 
the  prinoipal  or  mterest  of  the  mortgage  monc^, 
and  this  is  not  such  a  payment."  Now,  what  did 
Sir  George  Jesael  there  mean  by**  boond"?  Bid 
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lie  mean  *'  bound  towards  tbe  mortgagee  "  P  I 
think  not,  becaase  he  bad  jast  read  ^ngaige  in 
which  Lord  Granwortb  bad  commented  upon  the 
fact  that  the  receiver  was  no  stranger,  not  to  tbe 
mortgagee,  but  to  the  mortgag'or;  and  I  think 
be  meant  a  payment  by  a  person  who  is  boand  aa 
between  himself  and  the  mortgagor  to  pay  the 
interest  npon  the  mortgage  money.  Then  when 
I  pass  on  to  the  judgment  of  Brett,  L  J.,  it  seems 
that  is  the  more  plain.  On  p.  547  of  19  Gh.  Dir. 
Brett,  L.J.  says  this :  *'  Then  tint  question  azises 
>rh«ther  payment  of  rent  1^  a  tenant  to  a  mort- 
gagee woo  has  exercised  the  right  to  demand  the 
rent  is  a  ^yment  of  principal  and  interest  within 
-that  section.  I  come  to  the  conclnsion  that  it  is 
not  for  three  reascms,"  and  the  third  reason  is 
this :  **  Bat  even  if  it  conld  he  held  to  be  a  pay- 
ment of  principal  or  interest,  it  is  not  a  payment 
at  all  by  tbe  mortgagor,  or  any  agent  of  tbe 
mortgagor,  or  by  any  person  bonnd  to  make  pay- 
ment of  principal  or  interest  on  his  behalf,  and  I 
"think  that  a  payment  of  principal  or  interest  to 
be  a  payment  within  this  section  must  be  made 
\j  the  mortgagor  or  his  agent,  or  at  least  by  a 
person  bonnd  or  entitled  to  make  a  payment  of 
principal  or  interest  for  the  mortgagor,  as  was 
«be  receiver  in  the  case  of  Chinntry  v.  Evan* 
<u&t  fup.).  The  qnesUon  may  be  asked.  Why  most 
<his  payment  be  by  the  mortgagor  or  his  agents 
or  at  least  by  a  pernon  bonna  or  entitled  to 
make  a  payment  of  prinoipal  or  interest  on 
liis  behalf?  It  seems  to  me  the  reason  is 
thai  in  all  Statatea  of  Limitations  tbe  prin- 
ciples on  which  they  are  founded  is  that  in 
'ttiose  cases  in  which  a  payment  is  allowed 
-to  take  the  case  ont  of  the  operations  of  tbe 
statute  of  Limitations,  It  mnstbe  sooh  a  payment 
«8  amounts  to  an  acknowledgment  of  liability." 
Now,  what  did  the  Lord  Justice  mean  there  by 
"  bound  "  P  Bound,  I  oonoeire,  as  between  that 
person  and  the  mortgagor;  bound,  he  says,  to 
make  a  payment  for  the  mortgagor ;  and,  again, 
4it  p.  549  of  19  Ch.  Dir. :  "  On  tbe  ordinary  rales 
of  constmction  and  on  the  authority  of  Ckinnery 
-v.  Evans  {vbi  ntp.)  I  feel  bound  to  say  that  a  pay- 
ment to  come  within  1  Yiot.  o.  23  must  ba  a 
payment  by  a  person  liable  as  mortg^tor  or 
•some  person  on  his  behalf,  or  snoh  a  person  as 
•waa  tbe  reoeiTer — a  person  entitled  to  pay  on  his 
liehalt."  That  is  to  say,  be  most  be  a  person 
-entiUed  by  reason  of  the  relations  between  that 
other  person  and  the  mortgagor  to  pay  money  on 
his  behalf.  It  seems  to  me,  therefore,  that  the 
whole  of  the  language  of  those  judgmenta  is  in 
-favour  of  tbe  view  which  I  take  upon  the  principle 
•that  the  person  lound  to  pay  and  whose  pay- 
ment is  material  for  the  purposes  of  the  statute, 
is  not  a  person  bound  as  between  faimaelf  and  tbe 
mortgagee,  but  a  person  bound  as  between  himself 
:aud  the  mor^agor.  I  need  only  add  to  those 
passages  this  from  the  case  of  Lewin  v.  Wilton 
<55  L.  T.  Rep.  410 ;  11  App.  Gas.  639),  where  Lord 
iBobhouse,  in  delivering  the  judgment  of  t^e 
Privy  Council,  uses  {at  p.  641  of  11  App.  Gas.)  this 
.language  aiter  qnoting  Chtnnery  v.  Eoan$  (uhi 
•up.)  and  HaHoeit  t.  Athberry  (uhi  »up.) :  "  Their 
Lordships  have  not  berai  raferred  to  any  case 
where  it  has  been  decided  that  payment  made  by 
■eome  person  concerned  to  answer  the  debt  has 
been  held  to  be  insufficient  to  keep  a  right 
alire  against  tbe  party  charged  in  the  suit 
jnerelj  oeoanse  be  was  not  that  party  or  his 
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agent,"  and  there  is  no  such  authority  to  be 
found  as  far  as  I  know.  Here  I  agree  the  pay- 
ment was  not  made  by  the  mortgagor,  Mr.  James 
Edward  Bradshaw.  Whether  it  was  made  by  his 
agent  or  not  is  another  matter.  For  the  present 
purpose  I  am  assuming  that  Mr.  William  Brad- 
sbaw  was  not  his  agent-  Assuming  that  he  was 
not  his  agent,  still  it  was  made  by  Mr.  William 
Bradshaw,  who  was,  I  think,  as  between  himself 
and  his  father,  the  person  who  was  bound  to  pay. 
Inasmuch  aa  that  was  so,  Mr.  WilUam  Braddiaw'a 
payment,  made  in  paranance  of  his  contractual 
obligations  towards  nia  father,  was,  aa  it  appears 
to  me,  his  father's  admission  of  liability.  Another 
ground  has  been  put  forward  which  is  very 
ingenious,  and  upon  which  1  think  I  ought  to  say 
a  word.   Mr.  James  Edward  Bradshaw,  the  mort- 

Sagor,  died  in  Sept.  1887,  and,  aa  I  have  said, 
[r.  William  Bradshaw  snd  Harrison  were  bis 
executors.  As  from  1887  Mr.  William  Bradshaw 
continued  to  pay  the  interest  in  this  sense,  that 
Harrison,  as  his  solicitor,  passing  tbe  accounts 
through  his  hooka,  charged  Mr.  William  Bradshaw 
with  the  interest  which  Harrison  in  fact  was 
paying  to  the  Cast  trustees  or  the  Gust  bene- 
ficLaries.  After  1887  Mr.  William  Bradshaw,  the 
person  thus  making  the  payments,  was  the  person 
liable  to  pay  as  mortgagor  in  the  sense  that  he 
was  legal  personal  representative  of  the  m<nt- 
OBLgor,  ana  Harrison,  the  other  person  to  whom 
lEr.  William  Bradshaw  was  making  tbe  payment, 
or  who  was  making  the  payment  for  Mr.  William 
Bradshaw,  was  the  other  executor.  So  that,  if 
Mr.  WilUam  Bradshaw  bad  paid  the  money  to 
Hwrison,  or  rather  to  himself  and  Harrison  as 
co-executors,  and  thejr  had  paid  It  on  to  the  Oust 
trustees  or  beneficiaries,  that  was  a  payment  by 
Mr.  James  Edward  Bradthaw,  the  mortgagor.  It 
appears  to  me  that  therd  is  something  in  that 
contention.  Aa  from  1887  the  persons  liable  as 
mortgsgors  to  pay  were  Mr.  Wiliiam  Bradshaw 
and  another,  and  the  persons  paying  were  Mr. 
William  Bradshaw  and  that  other,  inasmuch  as 
Mr.  William  Bradshaw  found  tbe  money  and  it 
passed  through  the  hands  of  the  other  and  the 
other  paid,  and  Mr.  James  Edward  Bradshaw  by 
his  legal  personal  representatives  was  paying  from 
1887  onmirds.  There  is  only  one  other  thing 
which  I  ought  to  mention,  I  think,  and  that  is 
this ;  It  is  quite  plain  that  Colonel  Bradshaw,  for 
whom  one  feels  some  sympathy  in  this  unfortu- 
nate state  of  affairs,  in  poiut  of  fact  sustains  the 
loss  which  I  think  be  must  sustain,  and  which 
must  fall  upon  him.  for  the  reason  that  he  had 
the  misfortune  to  employ  as  his  solicitor  the 
person  who  bad  the  deeds  of  this  property,  and 
who  bad  them,  and  properly  had  them,  whether 
the  estate  waa  free  from  incumbrances,  or  whether 
it  was  not  free  from  incumbrances.  If  it  waa 
free  from  incumbrances  the  solicitor  had  them, 
and  property  had  tbem,  for  Mr.  James  Edward 
Bradshaw.  If  it  was  not  free  from  iucumbranres 
he  had  them,  and  properiy  had  them,  for  the 
Ouat  trustees,  the  mortgagees,  and  vhen  the 
father  purported  to  convey  free  from  inonm- 
branoes  to  Coloiel  Bradshaw  Harrison  would 
keep  them,  and  properly  keep  them,  because  his 
client.  Colonel  Bradshaw.  was  entitled  to  them. 
If  Colonel  Bradshaw  bad  employed  another  solici- 
tor, and  had  asked  for  the  deeds,  of  course  the 
deeds  would  not  have  been  forthcoming  tmless 
Harrison  bad  committed  a  fraud,  because  he 
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oould  not  hare  handed  the  deeds  which  he  held 
tor  the  Gnat  tnutees  aa  mortgagees  to  a  par- 
chaser  from  the  mortgagor, the  owner  of  the  eqnitj 
of  redemption,  and  the  matter  woald  have  come 
oat.  Colonel  Bradshaw,  in  fact,  never  got  the 
deeds,  and  I  do  not  think  is  to  be  blamed  for 
want  of  prudence  in  the  matter.  He  never  saw 
the  deeds,  and  the  deeds  remained  with  Harri- 
son in  some  one  of  the  many  characters  which  he 
filled.  Golonel  Bradshaw,  I  think,  is  gailtj  of 
what  in  the  eye  of  this  court  is  oegligenoe  in 
the  sense  that  he  relied  upon  a  solicitor  who  did 
not  get  the  deeds  as  he  ought  to  have  got  them 
on  bcdiaif  oi  his  client,  and  who,  having  regard  to 
the  naltitadinoos  dumutter  of  his  agency  as 
■oliiratOT,  wonld  have  had  the  deeds  alreMy  in  his 
poBseenum  for  another  client.  I  feel,  therefore, 
leas  ocwipanotioa  in  visiting  the  loss  opon  Cohmel 
Bradshaw,  because  it  appears  to  me  that  he  most 
Buffer  from  that  unfortunate  state  of  thinn.  On 
this  point  arising  under  the  Statates  of  Limita- 
tions it  seems  to  me  there  has  been  nothing 
which  deprives  the  Gust  trnttees  of  the  security 
which  they  hold.  The  resalt  is  that  the  action 
which  asks  for  a  declaration  that  that  mortgage 
is  gone  and  delivery  of  the  deeds,  and  an  injunc- 
tion to  restrain  the  mort^^agees  from  lelliog,  must 
be  dismissed,  and  that  upon  the  counter-claim  (to 
which  I  should  add  Mr.  William  Bradshaw  as 
the  surviving  legal  personal  representative  of  Mr. 
James  Edward  Bradshaw,  the  mortgagor,  is 
joined  as  a  defendant)  the  plaintiffs  in  that 
oonnter-daim  are  entitled  to  the  relief  which  they 
ask,  which  ia  enforoement  of  the  money  debt 
axainst  the  estate  of  the  mortgagor,  and  as  against 
uSe  land  foreclosare  or  sale.  There  will  be  the 
oommon  order  against  the  execntors  of  the  mart- 
gagor,  and  for  foreclosure  with  delivery  np  of  the 
deeds.  And  the  mortgagees  must  be  allowed  to 
add  thmr  costs  of  this  action  and  connter-chum  to 
thfdr  seoarity. 

From  that  decision  the  plaintaff  and  William 
Bradshaw  now  appealed. 

Senry  TerreU,  K.C.  and  George  Senderaon  for 
the  appellants. — The  question  is  which  of  two 
innocent  persons  shall  suffer  by  the  fraud  of 
another.  The  onus  is  upon  the  respondents  to 
prove  the  payment  of  part  of  the  principal  or  of 
interest  witmn  the  period  of  twelve  years  in  order 
to  take  the  case  out  of  the  Statutes  of  Limita- 
tions. First,  as  to  the  claim  agtunst  the  estate, 
that  d^tenda  upon  sect.  1  of  the  Beal  Property 
Limitation  Aot  1874,  which  is  a  re-enactment  of 
seoL  2  of  the  Act  of  1833  (3  &  4  WiU.  4.  c.  27), 
and  ia  supplemented  by  sect  1  of  7  WilL  4  & 
1  Yiot.  c.  28.  Then,  with  regard  to  the  right  to 
raoover  under  the  personal  covenant,  that  depends 
upon  sect.  8  of  the  Act  of  1874.  That  is  a 
re-enactment  of  sect.  40  of  the  Aot  of  1833. 
[AMfbury,  K.C. — I  admit  that  the  onns  was  upon 
the  respondents  in  the  first  instaooe,  but  tnat 
onus  is  shifted  to  the  appellants  because  of  the 
entries  in  the  accounts  kept  by  Gartmell  Harri- 
son. The  onus  oC  proof  is  therefore  upon,  the 
persons  who  say  that  the  mortgage  has  ceased  to 
exist.]  Then  arises  the  question  as  to  the  admis- 
sibility in  evidence  of  those  accounts.  The  only 
evidence  of  payment  of  interest  is  in  the  accounts 
delivered  by  Gartmell  Harrison,  and  we  submit 
that  they  are  not  admissible.  We  rely  upon  the 
statement  by  liord  Campbell  in  tiie  ease  of 


Bright  v.  Legerion  (2  De  Q.  F.  &  J.  606)  as  t» 
whwher  a  letter  written  by  a  deceased  sdidtm-  is 
receivable  in  evidence,  and  also  whether  bUIa  t£ 
ooste  are  similarly  admissible.  That,  we  submit 
covers  the  exact  point  here,  and  has  heea 
followed  in  subsequent  oases.  The  statement  of 
Lord  Campbell  appears  in  Taylor's  Law  of 
Eridenoe,  9th  edit«  p.  460,  pi.  708 ;  p.  455,  pi  700; 
citons  also  Hope  T.  Hope,  Ko.  2  (1893)  W.  JiT.  SO). 
See,  further, 

Snuih  V.  £Idt«v,  L.  Sep.  2  Q.  B.  326,  atp.  33S; 

JfoMffy  T.  AXUn,  41  L.  T.  Bep.  7S8i  ISCh-Div. 
558,  at  p.  563. 
[Stiblihg,  L.J.  referred  to  Tayhrr  v.  TTtttaia 
(3  Ch.  Div.  605).]  The  decision  of  Lord  Black- 
bum  in  Smith  v.  Bhtkey  {uhi  aup.)  was  not  dted 
in  Taylor  v.  Witham  (ubt  >up.)-  [Goiairs* 
Habdt,  L.J. — The  leading  case  on  this  pmnt  is 
Sigham  v.  Ridgvoay  (10  East,  109 ;  2  Sm.  L.  Cas. 
608}.]  As  to  the  qnestion  ariung  apon  the 
Statates  of  Limitaticma,  the  ivesent  case  is  voy 
similar  to 

NtvihouU  V.  Smith,  58  L.  T.  Bep.  187 ;  89  Ch.  Div. 
882 1  55  L.  T.  Bsp.  194  ;  33  Ch.  Div.  187. 

Other  cases  on  that  question  are 

Barlock  v.  AOiberTy,  46  L.  T.  Bep.  356;  19  Ck. 
Div.  589  ; 

Atthury  V.  Aziimy,  78  L.  T.  Bep.  4M ;  (1898)  2  Ck 
BiT.  Ill i 

LMtftn  T.  TTOsoA,  55  L.  T.  Bep.  410  ;  11  kp^.  Ch. 
639. 

[GozsNS-HaBDT,  L.J.  referred  to  ChiniuTt  v. 
Evaiu  (11  H.  of  L.  Oaa.  115).]  On  the  anthonties 
oar  subnusuott  is,  therefor^  that  if  the  oooit 
accepts  all  these  aooonnts  as  evidence,  they 
merely  show  that  the  paymente  of  interest  ynm 
made  by  William  Bradshaw,  and  ther^re  were 
not  paymente  by  the  mortgagor  or  by  his  agent 
or  by  a  person  Wving  any  privity  of  estate ;  and 
that  consequently  wey  were  payments  by  a 
shwwer.  Another  point  is  this:  James  Edward 
Brad^w,  who  died  in  1887,  appointed  WilUam 
Bradshaw  and  Gartmell  Hanison  his  execnton. 
It  appeara  from  the  accounte  that  after  1887 
William  Bradshaw  pud  the  interest.  He  becane 
one  of  the  executors  of  Jaokaa  Edmrd  Biaddiaw  \ 
it  is  said  tiiat  he  pud  tiie  intereet  as  exeoutor, 
and  that  that  takes  the  case  oat  of  the  Statotfls 
of  Limitations.  [^si&Mry,  E.G.— The  mortgagees 
knew  nothing  aboat  these  aooonnte ;  they  leouTSo 
tiie  mon€7  from  Oartm^  Harriscnk  apsit 
altogether  from  t^e  accounts.]  The  mortgagees 
received  tiie  interest  from  tiie  tfrm  of  soliciton  of 
which  Gartmell  Harrison  was  a  partner,  and 
according  to  the  accoonte  they  received  it  on 
behalf  of  William  Bradshaw.  The  mortgagee* 
must  therefore  ask  the  court  to  assnme  that  the 
payments  by  him  were  made  in  his  character  of 
exeoutor,  and  not  in  his  individual  capacity.  An 
act  done,  however,  in  one  capacity  by  a  persco 
who  fills  two  characters  is  not  an  act  done  in  lus 
other  capacity.    That  was  clearly  brought  out  in 

Aithwy     Attbury  (u&i  iiij).). 
A  case  similar  in  some  respects  npiat  this  punt  to 
the  present  is 

Brown  V.  Qordsn,  16  Bsav.  S02l 
There  it  was  held  that  where  a  num  fills  t«e 
characters  he  may  doan  aotwluch  may  affect  him 
in  one  bat  not  in  the  other  cfaaraoter ;  and  ths^ 
therefore,  payment  of  intarest.ott  a  dmit  by  sor- 
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TiTing  partaeTs,  one  ot  whom  was  the  ezeontor  of 
a  deoeaied  partner,  bad  no  reference  to  the  exeoa- 
toxial  chanoter.  The  paTmsnti  of  interest  hj 
William  Bradahaw  cannot  therefore  be  treated  as 
pagrnwnts  bj  him  in  lus  charactw  of  execntor.  A 
further  p<»nt  is  this :  In  1892  the  prindpal  sam 
was  paid  by  William  Bradehaw  to  Gartmell 
HarnMHi,  and  ao  it  appears  in  tiie  aooonnts — 
not  only  in  William  BraioBhaw'B  acooimts,  but  in 
the  Onist  tmstees*  aoooonts,  and  the  mortgage 
debt  was  otmseqnently  discharged. 

^Sbury,  K.G.  (with  him  Bryan  Farrer)  for  the 
re^xmdents. — In  Ntwbouid  y.  Bmith  (tAi  mp.), 
which  was  the  case  rdiedi^xm  in  tlie  ooort  below, 
the  sale  by  tiie  mortgagor  was  made  snbject  to 
inonmbranoes.  That  was  the  whole  point  in  that 
oaee,  and  it  is  distingnishable  from  the  present 
on  that  ground.  Here  James  Edward  Bntdsfaaw 
porported  to  convey  the  Fair  Oak  estate  to  John 
Ch&rlea  Bradriiaw  free  from  inonmbranoes,  and 
it  is  therefore  exactly  the  oppoute  of  what 
oocjxmiin.  Newbotdd  y.  Smiih.  That  case  went  to 
the  House  of  Lords,  but  this  point  was  not  ^alt 
YnHk,  and  the  case  was  deci«d  on  a  by-pmnt. 
Another  authority  on  tUs  point  is 

Doe  T.  Efn,  17  Q.  B.  30S. 
That  case  was  considered  in  this  court,  and  held 
to  be  rightly  decided  in 

Lndbrooi  y.  Ludbnoi,  84  L.  T.  Bep.  485;  (1901) 
2  K.  B.  96. 

This  point  is  therefore  not  open  to  ai^ament.  It 
is  not  a  case  of  the  father  making  the  son  his 
aflont.  The  son  was  boond  in  law  to  ke^  down 
tCe  interest.  He  had  a  right  and  an  obhgataon 
to  keep  it  down.  In  that  wiiy  he  tiaid  thd  interest 
on  beuUf  of  his  fathw,  and  as  his  father's  duly 
authorised  agent  [Gou-nrs,  M.R.— It  does  not 
matter  how  ^e  agent  is  appointed  so  long  as  in 
law  he  is  the  i^ont  of  the  person  liable  to  pay 
the  interest]  There  was  not  only  agency  but 
principal  and  suretyship.  [Collins,  K.B.. — If 
there  was  a  subsisting  contract  between  the  father 
and  the  son  that  the  latter  should  pay  the  interest 
the  contract  would  survive,  and  the  interest  would 
continue  to  be  payable  by  the  son  after  the  death 
of  the  father.]  Yes,  the  obligation  would  smrvire 
in  favour  of  the  father's  estate,  and  the  payment 
of  interest  would  still  have  to  be  made.  BucUey,  J. 
treated  that  as  the  point  in  the  case,  and  so 
decided  it.  As  to  tiie  aiimiasibility  of  the  accounts 
as  evidence*  the  present  case  is  govened  by 
Sigham  v.  Btdgway  (ubi  sup.),  whidi  was  a 
demmon  as  to  the  books  kept  bf  a  deoeased  parson 
—a  Bolicdttn*-^  the  course  of  his  duty  to  bis  client. 
Taking  the  best  case  that  the  appeuants  cited — 
viz.,  Mope  Y.  Hope  (u&t  sup.) — ^all  that  was  held. 
there  was  that  a  solicitor's  ^diary  was  not  evidence 
at  all ;  but  that  decision  does  not  apply  to  books 
of  account  Hope  v.  Hove  (it6i  sup.)  was  limited 
to  a  solicitor's  diary.  That  is  on  a  totally  differ- 
ent footing,  and  that  case  has  nothiog  to  do 
with  the  present.  None  of  the  other  cases  cited 
touches  the  point  I  am  now  on.  The  law  is 
summed  up  m  Taylor's  Law  of  Evidence,  9th 
edit.,  p.  46U,  as  to  payments  in  the  course  of  duty, 
and  in  the  ordinary  routine  of  business.  As  to 
entries  against  interest  as  regards  the  two  sides 
of  an  account  see 

Taylor's  Law  of  Eriaenos,  Oth  odit.,  p.  438. 
Henry  Terrell^  K.O.,  in  reply,  referred  to 

Taylm'i  Law  of  Evidsnos,  dth  edit.,  p.  495,  pL  755. 


Collins,  MJl.  —  The  question  of  law  t^t 
arises  upon  the  facts  of  this  caw  is  whether  a 
payment  whidh  was  made  within  twelve  years 
befm  action  was  made  under  snoh  orcam- 
staooes  as  to  be  a  payment  by  tSie  nuntgagra 
within  the  meaning  of  the  8tn  seotifm  of  the 
statute  37  &  38  Tict  a  57,  coupled  as  a  olum  for 
foreclosure  with  the  statute  7  Will.  4  &  I  Ylct 
a  28.  That  question  involves  an  examimfction  ot 
the  eironmstanoes  under  wluch  this  mortgage 
came  into  existence.  A  difficulty  arises  by  reason 
of  the  fact  that  all  the  parties  that  I  have  now 
mentioned  had  a  common  solicitor,  ICr.  Harrison, 
of  the  firm  of  Ingram  and  Harrison,  who  is  now 
dead.  A  very  great  discussion  was  opened  before 
us  by  Mr.  Teirisll,  as  to  whether  or  not  certain, 
accounts  kept  by  If  r.  Harrison  in  his  capacity  as 
solicitor  between  the  parties  ware  or  were  not 
admissible  in  evidence.  Those  accounts  were 
between  him  and  the  Either  Ur.  James  Edward 
Bradshaw,  and  between  him  and  the  aoa.  Hr. 
William  Bradahaw,  and  then  there  were  also  the 
aooonnts  kept  with  the  Gust  trustees.  But  tiMra 
are  certain  facts  that  are  oapableof  proof  either 
by  admissi<ms,  or  which  staud  proved  c^uite  apart 
from  those  documents  kept  by  the  solicitor,  and 
I  think  that  they  may  be  shortly  stated  thus : 
There  is  no  doubt  that  Ur.  Wilbam  Bradshaw 
was  heavily  indebted  at  the  time.  There  is  no 
doubt  that  he  was  desirous  of  raising  a  loan  of 
50001.  odd,  and  that  the  machinery  by  which  tliat 
loan  was  obtained  was  by  his  father  raising  the 
sum  by  mortgaging  his  estate  of  Fair  Oak  to  the 
Gust  ti-ostew,  and  by  handing  the  money  so 
received  to  his  son.  There  is  also  no  doubt  that 
the  mortgage  was  effected,  and  that  interest  con- 
tinued to  be  paid  upon  it  right  down  to  1892.  I 
need  not  carry  it  beyond  that.  It  was  paid  by 
Ur.  Harrison  who,  it  is  admitted,  was  tiie  agent 
or  the  solicitor  acting  for  the  mortmgor  Ur. 
James  Edward  Bradshaw,  down  to  his  death,  and 
who  continned  to  act  as  soHtntor  for  his  ezaovtors— 
of  whom  he  was  one — after  the  death  of  the  mort- 
gagor. Those  facts  are  admitted.  Bat  itis  said  that 
admitting  those  facts,  there  is  no  evidenoe  of  a  pay* 
ment  b^  the  mortgagor  which  would  ke^  alive  the 
obli^tion  of  the  mort^^r  under  the  Statutes  of 
Limitations.  The  section  primarily  in  question 
is  the  8th  section  of  the  Act  37  &  38  Yiot  c.  57, 
which  I  have  just  referred  to.  It  is  in  these 
terms :  "  No  action  or  suit  or  other  proceeding  shall 
be  brought  to  recover  any  sum  of  money  secured 
by  any  mor^ca^,  judgment  or  lien,  or  ot^herwise 
chafed  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy  but  within 
twelve  years  next  sitter  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  dischar^  for  or  release  of  the 
same  unless  in  the  meantime  some  iHurt  of  the 
principal  mon^  or  some  interest  thereon  shall 
nave  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing 
signed  by  the  person  by  whom  the  same  sh^  be 
payable,  or  his  agent  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  caae  no  sach 
action  or  suit  or  proceeding  shall  be  brought 
but  within  twelve  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments,  if  more  than  one  was 
given."  The  section  of  the  Act  7  Will.  4  & 
1  Vict. — the  whole  Act  consists  of  one  sectiou — 
is  as  foUowB :  After  reciting  that  doubts  had  hem 
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entertained  as  to  the  effect  of  the  statute  3  &;  4 
WilL  4,  c.  27,  so  far  as  the  same  related  to  mort- 
fCagea,  and  t^t  it  was  expedient  that  such  donbts 
•hOTld  be  removed,  it  enaots  that  "  It  shall  and 
may  be  lawful  for  any  perscm  entitled  to  or  claim- 
ii^  under  any  moi^^ge  of  land,  being  luid 
within  thedefinitiim  oontalned  in  the  first  secti<m 
<rf  the  said  Act,  to  make  an  entry  or  bring  an 
aotion  at  law  or  suit  in  equity  to  recover  such 
land  at  any  time  within  twenty  years  next  after 
the  last  paymMit  of  any  part  of  the  principal 
mon^  or  interest  secured  by  sudi  mortage, 
altiioogh  more  than  twenty  years  may  nare 
elapsed  sinoa  the  time  at  which  the  rigfht  to  make 
aaon  entry  or  bring  such  aotion  or  suit  in  equify 
shall  hare  first  accrued,  anything  in  the  said  Act 
notwithsUmding."  Baaling  first  with  what  I 
hare  called  the  uncantested  facts,  how  does  the 
matter  stand  9  You  have  a  mortoage  created ; 
you  hare  interest  paid  upon  it  right  up  to  a 
period  within  the  Statutes  of  Limitations  by  a 
pexson  who  ia  admitted  to  have  ben  the  solicitor 
ior  the  mort^puiw  himself  and  frfterwarda  for  his 
exeonton ;  and  yon  have  the  payment  admittedly 
raodved  as  and  for  a  payment  under  this  nunt- 
fiage  by  the  mortguees.  Why  are  the  mort* 
gag^,  starting  at  that  primdfaeU  case,  not 
«ntitled  to  succeed  P  It  ssems  to  me  that  the 
eridenoe  alone  is  sufficient  to  jostify  the  mort- 
gagees here  in  saying :  "  There  has  been  a  pay- 
ment made  within  the  statutory  period  of  this 
mortoage.  We  accept  it  that,  aa  against  apravon 
who  has  been  in  possession,  as  the  plaintiff  has 
here;  for  something  more  than  twenty  years,  the 
onus  is  upon  ns  to  show  as  against  him  that  that 
mortgage  is  alive.  Bat  accepting  it,  we  prove  by 
admissions  or  aliunde  " — and  the  faots  which  I 
have  mentioned  are  uncontested — "  a  continuous 
payment  of  interest  by  a  person  who  prima  facie 
is  the  proper  person  to  pay  it  to  persona  who  have 
reoeiTed  it  under  fbe  mortgage.  It  seems  to  me 
tiiat  that  has  thrown  iba  onos  d  proof  on  the 
persons  who  say  that  the  mortgage  has  ceased  to 
exist.  That  is  on  the  plaintiff  here.  The  ques* 
tion  tfaen  would  be  whether  he  has  discharged 
that  onus  which  has  been  thrown  back  upon  him, 
and  displaced  these  statements  by  showing  that 
the  pigments  were  made  under  such  circum- 
stances as  not  to  be  payments  by  the  mortgagor 
within  the  meaning  of  the  section  which  1  have 
read.  If  the  case  rested  there,  and  if  Mr.  Terrell 
succeeded  in  the  very  vehement  ailment  which 
he  has  addressed  to  us  with  a  view  to  excluding 
the  accounts  kept  by  the  solicitor,  it  seems  to  me 
that  Kr.  Terrell  would  have  no  answer  to  this 
case  at  all,  because  he  elected  not  to  call  the  per- 
son now  livittfrwho  knows  most  about  this  matter, 
namely,  Hr.  William  Bradshaw.  He  deliberately 
elected  not  to  do  that>  and  haviog  elected  not  to 
do  that  be  comes  berore  ns  and  objects  streouoosly 
to  the  admis^cm  of  the  accounts  kept  by  Mr. 
Harrison  which  purport  to  show  the  whole  history 
of  the  financial  dealings  between  these  parties, 
the  father  Mr.  James  Edward  Bradshaw,  and  the 
son  Mr.  William  Bradshaw,  and  himself.  It 
seems  to  me  that  Mr.  Terrell  cannot  really 
advance  a  step  in  this  case  without  going  into 
those  accounts.  Therefore  I  think  that  though 
this  deosion  might  be  rested,  and  firmly  rested, 
upon  facts  quite  apart  from  anything  in  those 
accounts  which  were  specially  dealt  with  by  the 
learned  judge  in  the  ooort  bek)w,  yet  as  Mr, 
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TerreU,  while  trying  to  keep  them  out,  has  him- 
self relied  upon  some  of  the  facts  which  appear 
in  them,  I  think  that  it  will  be  better  on  the 
whole  to  deal  with  them.  DeatinK  with  tboa 
inroWes  a  omuideration~bnt  I  tunk  that  a 
earscny  <Hm^deration  will  be  9aon^-~ol  Q» 
question  how  far  thoaa  aooonnts  real^  an 
admissible.  With  reapeot  to  that  qneatioa,  it 
seems  to  me  that  Hr.  Terrdl  ia  really  not  in  a 
position  to  oontaet  befcm  us,  as  a  matter  of  strict 
law,  whether  those  aooonnts  are  admissible  or  not, 
beoanaa  at  the  trial  Mr.  Asfcbury  was  there  with 
the  evidence  which  would  have  told  us  the  piecue 
condititms  under  which  those  aooonnts  came  into 
existence.  Owing  to  what  paased  at  the  tiois 
between  him  and  Mr.  Terrell  in  the  presence  of 
the  judge  in  the  court  below,  that  eridencs  wai 
not  called.  Havmg  regard  also  to  the  natnrs  of 
the  admissions  interchanged  and  Mr.  Tertell'i 
very  pronounced  admissions  to  ns  as  to  what  was  in 
his  own  mind  at  the  time,  and  to  the  attitude  of 
the  judge,  and  having  rward  further  to  the 
complete  absence  of  any  remenee  to  this  point 
or  coiioeniing  any  objeotion  eitiier  in  the  note 
handed  to  ns  or  in  nis  Lordship's  jod^ent, 
which  is  a  very  careful  jadgmeat,  it  is  obnous  to 
ma  that  tiie  explanation  of  what  took  place  beloie 
the  learned  judge  was  this :  Mr.  Terrell  had  not 
in  his  mind  at  the  time  the  teohoioal  diffionltisi 
which  arose  as  to  the  admissilMlity  of  entriai 
in  accounts  made  l^  a  deoeaaed  person,  but  be 
was  of  opinion  that  those  entries  were  reslly  m 
itUer  alioa  acta,  and  did  not  bear  directly  upon  his 
ition,  and  were  not  admissible  in  evidence  u 
ween  the  parties.  He  had  that  in  his  mind.  I 
do  not  tiiink  that  there  were  present  to  his  mifid 
the  techmcal  grounds  upon  whloh  admissions  made 
by  a  deceased  person  are  or  are  not  capable  <i 
being  received  at  all  in  evidence.  I  think  that  bit 
view  was  that  if  those  accounts  were  allowed  they 
veiUly  were  not  evidence  ag^nst  his  clients  and 
that  they  were  irrsterant.  He  oertainly  did  bring 
it  to  the  learned  judge's  mind-^ndaed  I  under- 
stood him  to  admit  that  vary  fact  himsdf— that 
he  thonght  that  there  were  technioal  ohjectione 
as  to  the  reading  of  those  accounts  at  all.  It 
those  objections  had  been  pressed,  Mr.  Astbaij 
had  witnesses  who  were  prepared  to  deal  vith 
them.  And  I  do  not  think  that  we  ahould  be 
justified  now  in  excluding  that  evidence  on  the 
ground  that  those  technical  objectiona  had  not 
been  made  good  if  it  were  possible  that  thejr  could 
have  been  made  good  by  Mr.  Astbury's  calling 
witnesses.  One  objection  pressed  upon  us  by  Ur. 
Terrell  waa  that  as  to  the  class  of  entries,  of  which 
it  was  asserted  that  as  they  were  entiies  made 
in  the  course  of  the  discharge  at  duty  they  most 
not  only  be  made  in  courae  of  duty  but  theymut 
be  made  at  the  time.  Hr.  Asbbnr;jr'B  witneases 
could  have  described  how  th^  oame  into  existence 
and  when  they  were  made.  He  certsinly  could 
not  deal  with  an  objeotion  based  on  this  ground 
where  the  witness  after  discussion  was  not 
pat  into  the  box  because  he  was  not  wanted. 
But  there  is  a  further  observation  to  be  mads 
upon  that.  If  this  case  had  been  serionsl; 
ai^ned  on  the  ground  which  Mr.  Terrell  aigued 
it  upon  before  us,  and  if  the  Learned  judge  in  the 
court  below  had  been  disposed  to  take  Mr. 
Terrell's  view  of  it,  it  was  competent  for  Mr. 
AstbniT  there  and  then  to  call  from  the  hostile 
camp  tue  gentieman  who  knows  most  about  it— 
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bat  who  I  hare  no  doabt  for  very  good  reasons 
thought  it  desirable  not  to  go  into  tie  box — and 
that  18  Mr.  William  Bradsbaw.  We  oannot  pat 
ICr.  ABtbnr7*s  olients  back  into  the  position  in 
which  they  were  at  the  time,  and  Mr.  Terrell 
^»nnot  niy  on  the  teobnical  objections  ^hat  might 
be  Qived  as  to  those  acconnta,  tbounb  I  must  ssy, 
after  naaring  the  arguments,  that  I  am  not  dis- 
posed to  attach  Tery  great  weight  to  them.  Still, 
1  do  not  tiiink  that  tba  qneatKm  it  now  open  to 
Tu  Koj  more  than  it  was  ta  tin  learned  jadge 
before  whom  it  was  never  made,  and  whose 
•<^nion  npcHi  it  wo  have  not  got.  Having  sud 
that  mach,  I  propose  now  to  n^er  to  one  doca- 
anmt  at  all  events  whiob  la  oatside  any  of  the 
principles  luved  by  Sir.  Terrell,  t^t  ia  the 
extract  from  the  bill  book  kept  hy  Mr.  Harrison, 
which  bears  an  entrr,  "BeceiTod  on  aocoont 
oosts  of  loan.  24  Nov.  1879.  1501."  That  is  a 
^ilear  entry  against  interest  as  to  which  I  do  not 
think  it  can  be  contended  that  it  did  not  make 
Ihis  bill  admissible  in  evidence.  Bat  when  yon 
get  this  bill  in  evidence  it  really  tells  the  whole 
teuisaction  out  of  which  this  mortetme  arose.  It 
abowB  what  the  object  of  raiung  t£e  money  was. 
Mr.  James  Edward  Bradsbaw,  the  father,  Mcame 
the  nominal  debtor.  The  mortgage  was  actually 
iMbween  bim  and  the  Cast  tmatees.  Bat 
"between  him  and  bis  aon,  aa  he  was  raiidng  the 
money  for  his  sou,  the  son  nndertook  the  obliga* 
tim  and  the  right  of  paying  the  interest  npon  the 
mortoage.  I  need  not  go  through  the  entries  in 
detail;  but  that  is  to  me  the  fair  and  inevitable 
infeawoe  to  be  drawn  from  them.  The  money 
was  borrowed  for  ttie  porpoee  of  the  son,  and  was 
borrowed  by  the  maoninery  of  the  father  giving 
a  mortg^e  upon  his  own  property.  We  know — 
in  fact  it  ia  admitted — mat  the  payment  of 
Interest  was  made  by  Mr.  Harrison  throughout 
-and  by  the  execntors  of  Mr.  James  Edward  Brad- 
sbaw, Mr.  Harrison,  and  Mr.  William  Bradsbaw, 
after  the  death  of  their  testator.  If  that  mcoiey 
waa  paid  by  the  person — Mr.  William  Bradshaw 
— wlio  bad  come  under  the  obligation  which  is 
evidenced  by  that  bill,  how  can  that  be  said  to  be 
a  payment  not  hy  the  mortgagor  P  It  is  a  pay- 
ment which  waa  made  nndv  an  obligation 
impoeed  by  the  bargun  between  the  partiu  tlut 
Mr.  William  BradMiaw  sbonld  pay.  Mr.  Jamee 
^Edward  Bradshaw  waa  responaible  directly  and 
.  personally  to  the  Gust  trustees ;  bnt  as  between 
,  himself  and  bis  son  William,  William  was  the 
real  debtor  and  th^  father  was  a  surety.  If  you 
'  look  to  the  origin  of  this,  the  inference  drawn 
from  a  |»^yme^  and  its  effect  in  keeping  the 
secmity  alive,  it  ia  necessary  that  it  must  be  a 
payment  by  the  mortgagor — tbi^t  is  to  say,  it 
most  be  ancb  a  payment  as  raises  the  inference 
that  the  mort^gor  acknowledges  the  security  aa 
a  aUU  aubsistrng  sesiirity.  That  is  the  meaning 
of  saying  that  the  statute  only  runs  from  the 
time  of  payment.  It  does  not  say  in  terms  in  the 
Act  that  it  is  to  be  a  payment  by  the  mortgagor. 
'But  the  Act  obvioosly  implies  uiat  it  must  w  a 
payment — and  the  oases  have  established  ib — aa 
■wm  operate  aa  an  acknowledgment  by  the  party 
to  fihe  contract,  the  mortgagor,  of  the  snbaistence 
ci  the  seonrity.  After  such  a  payment  he  cannot 
aay  that  at  the  time  of  the  payment  the  mortgage 
didnotexbt  Toagetttiataolmowledgmentjostas 
modh  where  you  have  an  arraignment  between  the 
mmrtgagcnr  and  somebody  eb^-mther  a  oon- 
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tract  or  by  a  mere  mandate — that  that  other 
parson  shall  pay  t^e  interest  for  him.  Whether 
that  person  who  pays  has  the  obligation  imposed 
upon  bim  by  law  as  a  legal  agent  wit^nt  his 
assent,  but  still  having  all  the  rights  aa  thon^ 
he   had   the   assent   of    the   mortgagor,  or 
whether  you  have  him  appointed  under  some 
arrangement  with  the  mortgagor  himself,  so 
long  as  he  pays  with  the  assent,  expressed  or 
implied  or  imposed,  of  the  moxtfp/got,  tnat  seems 
to  me  to  be  a  payment  that  Iweps  alive  the 
liaUlity  of  Hm  nuntgagor,  b^ng  in  point  oi  law 
an  admission  by  him  of  the  still  •nbaiannoe  at  the 
security.    It  seems  to  me  that  yon  have  that 
element  exactly  in  this  case  if  it  is  inferred  as  a 
fact,  as  I  have  no  hesitation  in  inferring,  and  as 
Buckley.  J.  did  infer,  that  the  arrangement  at 
the  inoeptlon  of  this  mortgage  was  that  the 
money  was  borrowed  for  tiie  purpose  of  the  ecm, 
and  that  as  between  the  father  and  the  son,  the 
son  was  the  real  principal  debtor  and  the  father 
the  surety.    To  follow  ont  this  transaction,  and 
looking  at  these  entries  as  admitted  in  evidence, 
we  do  find  that  the  interest  was  oontinned  to  be 
paid  by  the  son,  and  waa  in  the  books  apparently 
paid  to  the  tather'a  aooount  down  to  1886.  From 
that  time  onwards  it  was  paid  direct  to  the 
trustees,  so  far  as  appears  from  the  entries  in 
Mr.  Harrison's  books.    The  fathor  died  in  Sept 
1887.  From  tiiat  date  onwards,  aa  I  bjive  aaid, 
the  two  ezeonttvs,  Mr.  Earrison  and  Mr.  William 
Bradahaw,  oontinned  up  to  1892,  at  all  events,  to 
pay  interest  in  the  same  way  aa  it  had  been  paid 
Duore.    The  payment  relied  upon  ae  taking  this 
case  out  of  the  Statutes  of  Lioutations  most  be  a 
payment  made  before  1892.    I  think  tiiat  1889 
would  be  the  last  date.   That  is  to  say,  it  must  be 
a  payment  made  alter  the  death  of  the  father.  It 
was  veiy  strenuoaaly  contended  by  Mr.  T^rell, 
for  mote  than  one  reason,  that  that  is  not  a  pay- 
ment which  would  be  a  payment  by  the  mortgagor 
within  the  meaning  of  the  section.    The  first 
point  that  he  takes   is  that,  examining  the 
accounts  which  I  am  now  treating  aa  admitted  in 
eridence — I  think  that  they  are  in  for  the  benefit 
of  Mr.  Terrell,  who  contested  them,  rather  than 
for  the  benefit  of  Mr.  Aatbary — yon  find  in  1884 
and  1885  a  tranaaotion  which  would  seem  to  abow 
that  the  mortgwe  of  50001.  odd  was,  in  point  of 
fact,  paid  oft.  Though  intereetwaa  oontinned  to 
be  paid  in  the  same  way  by  Ifr.  William  Brad- 
shaw right  on,  and  though  Mr.  Terrdl  admiu 
that  the  mortgage  was  not  in  point  of  fact  paid 
off,  still  this  entry,  Mr.  Terrell  says,  takii^  it  at 
the  highest  against  him,  indicates  aome  trans- 
action between  the  father  and  Mr.  Harrison 
whereby  the  father  nnderatbod  that  either  the 
mortgage  had  been  paid  off,  or  that  arransementa 
were  oemg  made  to  pay  itoff,  which  justified  him 
in  thinking  that  he  might,  as  he  did,  convey  the 
estate  or  a  part  of  it,  wnioh  was  subject  to  thia 
mortgage,  free  from  incambranoes  to  the  plain- 
tiff.   Unquestionably  he  did  convey  part  oi  it  in 
1884,  and  then  the  executors  afterwards  conveyed 
the  residue  to  the  phuntift  free  from  incnmbranoea. 
Though  there  is  some  difficulty  as  to  those  entries, 
it  seems  to  me  that  it  is  only  a  primd  facie  diffi- 
culty, and  that  though  those  entries  are  admis- 
aible  they  are,  like  eveiy  other  evidence,  to  be 
simply  taken  for  what  xaeey  are  worth,  and  they 
do  not  become  absolutely  nnimpeaohable  because 
th^  are  admitted  in  evidence.  Knowing  aa  we 
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know  now,  that  Mr.  Harrison  terminated  Hs 
oareer  abmptlj  by  suicide,  and  had  for  some 
period  before  ms  death  obviously  been  falBlfying 
his  books,  we  look  with  anapicion  at  those  entries. 
Where  they  accord  with  the  facts  thej  would  be 
aliunde  confirmed;  bat  where  they  are  incon- 
sistent with  fiicts  tiiut  cannot  be  disputed  we 
mast  acc^t  the  inference  that  they  are  not  to 
be  relied  upon.  Mr.  Terrell  contends  that  if  we 
accept  those  accounts  at  all  we  are  bonnd  to 
accept  them  absolutely  and  for  all  purposes,  and 
vithont  qnalificatuHt.  I  do  not  a^^ree  to  tiiat  at 
aU.  They  are  <»ily  evidence  and  they  are  to  be 
wughed  as  every  other  evidence  is  weighed, 
aoonding  to  the  probabilitieB  and  according  to  the 
admitted  facte.  Where  they  do  not  agree  with 
Uuwe,  or  where  some  parlaonlar  entry  does  not 
agree  with  them,  they  or  it  must  be  rejected.  If 
you  take  this  partioalar  entry  it  doM  not  accord 
with  the  facts  because  on  the  very  date  at  which 
it  is  asserted  that  this  mortgage  was  paid  off  we 
find  that  Hr.  William  Brad^aw  gave  a  bond  for 
a  sum  which  embraces  this  very  sum — that  is  to 
say,  for  the  sum  of  15,171!.,  beii^  the  51711.  plus 
the  10,0001.  fresh  loan.  That  is  absolutely  incon- 
nstent  with  the  notion  that  Mr.  James  Edward 
Bradshaw  sapnosed  that  that  mortgage  had 
been  paid  off.  The  interest  was  continued  to  be 
paid  in  the  same  way,  as  I  have  said,  right  down 
to  1892.  Therefore,  it  seems  to  me,  uiat  that 
pieoe  ol  evidence  is  di^laoed.  It  is  qnite  pro* 
bable  that  there  was  some  suggestion  made  tiiat 
aometlung  of  the  kind  shomd  be  Asma,  and  it 
may  even  be  poaaible  tiiat  Hr.  James  iSdward 
Bxadahaw  thoaght  that  it  was  gmng  to  be  done, 
at  all  events  to  snoh  an  extent  as  to  justify  him 
in  making  a  oonveyanoe  to  the  plaintift  on  the 
footing  ,taat  these  incumbrances  would  be  paid 
off.  But  when  he  oonVetyed  tiiis  estate  free  nom 
inonmbrances  he  did  not  deny  the  incambrances. 
He  umplT  as  between  himseu  and  his  purchaser 
left  the  obligation  upon  him  to  keep  the  interest 
^wn.  Though  he  may  have  supposed  it  was 
going  to  be  paid  off  so  as  to  justify  him  in  making 
the  conveyance,  that  does  not  in  the  least  carry 
tiie  paper  entry  beyond  this  fact — that  it  is  a 
^per  entrr  which  does  not  aocord  with  the  fact. 
Then  Mr.  Terrell  says,  in  relying  on  the  payment 
by  Mr.  William  Bradshaw  as  taking  this  case 
out  of  the  statute,  that  yon  can  only  use  it  for 
that  pnipoee  upon  the  inference  tJiat  vhat  was 
dcoie  was  dona  with  the  assent  of  the  mortgagor. 
He  sajti  that  if  tiie  mortgaf^r  is  under  uie 
impresdon  that  the  mortgage  is  pud  off,  th^  at 
any  rate  gets  rid  of  any  impUed  assent  on  his 
part  or  admission  on  his  part  that  tiie  security  is 
still  subsisting.  He  says  that  Hr.  James  Edward 
Bradshaw  regarded  the  mortgage  as  at  an  end, 
and  that  you  cannot  draw  from  the  fact  tiiat  Mr. 
William  Bradshaw  paid  interest  an  inference  that 
his  father  assented  to  the  security  beiiu;  thereby 
kept  alive.  But  it  seems  to  me  that  uiat  point 
cannot  be  maintained  if  once  yon  assent  to  the 
view  which  I  tiUra,  and  which  Buckley,  J.  took  of 
the  original  arrangement  for  the  mortgage  loan. 
Tou  get  to  this — that  Mr,  William  Bradshaw 
came  under  a  liability  to  his  father  to  pay  the 
interest  and  the  piinoinol  upcm  tiiat  mort^^e  as 
hn^  as  it  snbnsted.  That  obligalaon  (Kmtinned 
upon  him  and  tluvb  right  o(mtinned  upon  him  as 
long  as  ttie  mortga«0  snbnsted,  whether  the  fiither 
thought  it  snbairtea  or  not.  AsA  the  payment  by 


him  under  those  circumstances  pursuant  to  thfr 
contract  with  his  father  would,  it  seems  to  me, 
by  virtue  of  that  contract  be  a  payment  which 
would  enure  as  a  payment  in  relief  of  the 
mortgage,  and  a  pajrment  which  would  be 
taken  to  be  made  with  the  father's  assent 
and  by  bis  authority  under  the  contract.  That 
contract  would  survive  although  the  mortg^or 
were  dead.  Therefore  it  would  be  pmsible — ud 
it  was  indeed  obligatory  still  upon  Mr.  Willim 
Bradshaw  as  between  hiiuBelf  and  the  estats 
after  the  death  of  the  mortgagor — to  keep  alive 
the  mortfpwe  and  to  pay  the  interest,  as  he  dii 
pay  it.  Although  his  ather  mi^t  lor  some  time 
— I  do  not  know  that  the  impression  eontiniifld, 
if  it  ever  existed;  I  do  not  think  tiiat  it  ooold 
have  continued  for  some  years  aftorwards-^ve 
been  under  the  impresaiott  at  one  time  that  (hs 
mortgage  had  been  paid  off,  yet  that  obligafioii 
to  pay  remained.  Therefore  it  seems  to  me  that 
yon  get  a  paymrait  which  has  all  the  essentiala  to 
make  it  an  admission  by  the  mortgagor  that  the 
mortgi^  still  subsisted.  Then  Mr.  Terrell  tains 
another  point.  He  says :  "  Whether  these  points 
that  1  have  so  far  taken  are  right  or  wrong,  hem 
you  have  a  payment  by  a  person  after  the  death 
of  his  father.  It  is  a  payment  by  a  person  who, 
although  he  was  executor,  still  continued  to  be 
what  he  was  before" — the  person  who,  as  we 
think,  was  the  person  for  whom  the  money  really 
was  borrowed,  retained  hia  poaitttm  snch  at  it 
was  before  the  death  after  the  death,  notwith- 
standing that  he  has  beoome  an  exeontor— "and 
no  payment  made  hy  him  can  have  any  more 
foroe  or  effect  than  if  he  had  not  been  eiecnta- 
at  all."  Th^  requires  some  little  aiutlysts.  ^» 
doubt  after  the  father's  death  the  position  wbb 
changed  to  tliis  extent,  that  the  f  auier  was  not 
there  to  be  personally  and  ostensibly  bound  by 
and  taken  to  make  the  admission  involved  in  a 
payment  made  by  his  son  of  the  interest  from 
time  to  time.  Butthereweie  hia  representatiTee, 
the  executors,  of  whom  the  one  was  th«  son  and 
Mr.  Harrison  the  other,  who  would  be  jost  as 
much  bound  as  the  father  would  be  if  he  had 
been  alive.  They  were  persons  who  could  mak» 
the  admisaion,  and  who  could  make  the  payment. 
A  fortiori  if  they  were  bound  by  tiie  oonfaract 
made  by  their  testator  as  hu  representatives  thsy 
were  bound  hj  that  to  assent  to  whataver  was 
d(nie  in  carrying  out  tliat  contnut  1^  the  oQur 
nar^to  it.  The  other  difficol^  azisea  frwa  tb» 
fact  that  the  other  part^  to  t£e  oontnc^  Hr. 
William  Bradshaw,  was  himself  ueoutcn-.  But  it 
was  perfectly  competent,  it  seems  to  me,  for  Sr. 
William  Bra4shaw  and  Mr.  Harrieon,  as  exeoidon, 
to  atand  in  the  dioes  of  the  testator  and  to 
approve  of  that  which  had  been  done  by  one  of 
them— by  Mr.  William  Bradshaw,  the  debtor— 
in  implementing  the  bargain  of  the  orijpnal  loan. 
Therefore  it  seems  to  me  that  the  payment 
by  Mr.  William  Bradshaw  when  he  was  eiecntor 
afterwards  is  exactly  on  the  same  footing  as  the 
payment  by  him  before  his  father  died,  and  has 
exactly  the  same  consequences,  and  that  there- 
fore that  was  a  good  payment  to  take  the  case  oat 
of  the  statutes.  I  do  not  think  that  it  ia  neoea* 
aaty  to  travel  into  any  of  the  numeroaa  oases  thas 
have  been  discussed,  becMue  I  tiiink  that  on  the 
broad  principle  that  I  'have  stated  this  ^W8^ 
olearly  brings  the  payment  within  1^  limits  that 
hare  been  put  by  the  cases  upon  the  ti^tA  to  saj 
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betwem  the  solicitors  aad  their  clients,  but  that 
they  are  entitled  to  assume  that  the  soli(utore  are 
doing  that  which  is  in  the  ordinary  conrae  of 
bosinees  as  solicitors  nnder  those  oircnmstances 
— namely,  to  pay  for  their  clients  the  interest  dae 
on  the  mortgage  for  which  tiiose  oUents  are 
liable.  For  aU  these  reasOM  I  think  tiiat  the 
appeal  fails  and  onght  to  be  dismisaed  with  costs. 

Appeal  diemiued. 

Solicitors  for  the  appellants,  Sunter  and 
Saynet. 

Solicitors  for  the  respondents,  NieholltManiityt 
and  Co. 


Monday,  June  9. 
(Before  Williams  and  STiaLiNa,  L.JJ.) 
BiPLiT  V.  Abthur  ahd  Co.  (a) 

APPEAL  FBOU  THE  CHANCBBT  DITISION. 

fraud — Patting  off  ^oode  as  plainiiff'a  — Action 
for  injunction — Injunction  m  default  of  defence 
— Subaequent  aUeged  breach— Abtenee  of  direct 
evidence — Res  jnmcata — Admiesiona. 

The  plaintiff  brought  an  action  againat  the  defen- 
dant firm,  of  which  8.  was  the  sole  partner,  for 
an  injunction  to  restrain  them  from  peusing  off 
goods  aUeged  to  be  a  colourable  imitation  <jf 
those  of  the  plaintiff's  mani^aeturs. 

S.  made  default  in  pleading,  and  the  iajiuutian 
was  granted  in  due  course. 

Later  it  appeared  that  similar  goods  to  those 
complained  of  were  being  put  upon  the  market 
by  Sf.,  for  whom  8.  was  acting  as  agent  for  saie. 

Z7terei4pon  a  motion  was  made  for  attaehmmt  of 
8.  for  breaeh  of  the  injunmon.  No  direet 
eviaenee  was  fitrtkeoming,  but  the  cose  was 
rested  on  admissions  by  8.  {whieh  the  court  held 
to  be  inaufficiani)  and  on  the  fact  that  he,  having 
aUoUfed  judgment  to  go  againat  him  by  default, 
was  estopped  from  denying  that  the  goods  com- 
plained of  were  an  imitation  of  tnoae  qf  the 
plainiiff's  m<int^actur«. 

It  was  decided  by  FarweU,  J.  (ante,  p.  495)  that 
in  these  eirctimsianeea  an  attaehmsnt  eould  not 
issue. 

The  plaint^  appealed. 

^eZd  (disseniie^  WilUams,  L.J.),  thai  Oie  decuum 
of  FairweU,  J.  was  right,  amd  thai  ^  appeal 
/ailed. 

Appeal  by  the  plaintifC  irom  a  deoisioia  of 
Farwell.  J.  {ante,  p.  495). 
Butcher,  E.C.  and  Waggett  for  the  appellant. 
Upjohn,  E.G.  and  Whinney  for  the  respondent 
Williahb*  "LJ.—I  am  sorry  to  say  Uiai  my 
brother  Stirling  and  I  are  not  quite  e^wi  as  to 
the  oonolnsion  at  which  we  onent  to  arriTe  in  this 
matter.  But  I  may  as  well  state  at  onoe  that  as 
the  oonclnsion  of  btirling,  L.J.  agrees  with  that 
of  Farwell,  J.,  the  ultimate  result  will  be  that 
this  appeal  will  fail.  But  Stirling,  L.J.  and  X 
both  thinlc  that,  inasmuch  as  the  difference 
between  ub  is  a  difference  as  to  the  inferences  of 
fact  that  ought  to  be  drawn  from  the  affidavits, 
looking  at  the  surrounding  ciroumatancea,  it  is 
not  worth  while  for  us  to  reserve  our  judgments, 
and  tliat  we  may  just  as  weU  deliver  our  judg- 
ments at  once.  Now,  I  should  like  to  state  at 
once  what  my  view  of  this  case  is.   I  am  happy 
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that  a  payment  made  by  auotiier  person  is  a 
paymmt  made  by  the  mortgagor.  There  is  the 
case  in  the  Friry  Connoil  of  Levnu  v.  Wilson 
(55  L.  T.  Bep.  410  ;  11  App.  Gas.  639),  which 
clearly  oovers  the  position  which  I  find  as  a 
fact  was  the  poution  of  these  two  parties,  the 
father  and  the  scm,  in  rriati(m  to  this  mortgage. 
For  these  reasons  I  think  that  Buckley,  J.,  who 
has  deliTered  a  most  admiraUe  judgment,  in 
wUeh  be  has  discussed  all  the  authorities,  is  abso- 
Intely  right.  And  really,  if  it  had  not  been  for 
the  TigOTons  and  interesting  argument  which  was 
addressed  to  us  here  by  Mr.  Twrell  I  should  have 
thoaght  it  sufficient  to  say  that  I  entirely  agreed 
with  Buckley,  J.  both  in  his  reasons  and  in  his 
oonclnsions.  I  think  therefore  that  this  appeal 
most  be  dlBmissed.  Witii  regard  to  the  costs, 
there  will  be  an  order  against  the  appellants  for 
costs,  with  liberty  to  me  to  add  such  ooets  as 
tbe  respondents  may  not  get  to  their  security. 
That  was  the  order  that  was  ma^e  in  the  court 
helow. 

Stielinq,  L.  J. —  I  am  of  the  same  opini<si,  and 
1  do  not  wish  to  add  anything  to  wlmt  the  Master 
of  the  Rolls  has  said. 

Cozbns-Habpt,  L.J.  —  I  sm  of  the  same 
oinaiaD.  I  only  desire  to  say  a  few  words.  The 
real  print  seems  to  me  to  be,  What  was  the 
smBMmsDt  actually  oome  to  ?  Buckley,  J.  has 
arrivM  at  the  contusion  that  the  fatSier  bor- 
rowed money  for  William  the  son,  and,  as 
between  the  father  and  William  the  son,  William 
was  the  person  liable  to  pay  the  interest.  Apart 
from  anything  else  it  seems  to  me  that  the  bill 
of  ooets  to  which  the  Master  of  the  Bolls  has 
alluded  contains  abundant  evidence  to  satisfy 
that  I  find  there  that  it  is  a  bill  paid  by  the 
Bon.  1  find  "  Instructions  for  bond  from  you  to 
your  father  to  secure  the  amount*'  I  find  aaain 
on  a  later  date, "  Attended  you  on  your  cafiing 
lAen  yon  exeooted  bond  to  your  &ther  for  Uie 
SDumnt  raised  by  him  <«  mortgage."  Patting 
tunther  the  faot  that  ib»  mortga^  was  for  an 
ood  snm,  a  pecmliar  sram,  tiiat  lata  bond  of  tiie 
same  date  was  for  a  lai^er  sum,  and  that  tiie 
rate  of  intereet  was  the  same,  and  that  there 
are  these  entries  in  the  bill  of  costs,  quite 
apart  from  other  disputed  documents,  I  tiiink 
that  it  is  abundantly  clear  that -as  between 
the  fatilier  and  the  son ,  the  son  was  bound  to 
indemnify  the  father  ^^ainst  this  mortgage 
obligation.  That  being  so,  although  there  was  no 
contract  between  the  mortgagees  and  the  son, 
it  is  quite  sufficient,  in  my  view,  that  there  was 
a  contract  between  the  mortgagor  and  the  son 
which  as  between  these  parties  bound  and  entitled 
the  aon  to  make  the  payments  of  intm^st  to  the 
mortgagees.  That  bang  so,  there  has  hoen.  a 
payment  of  intorest^  which  suffices  to  prevent 
the  statute  from  running.  Any  other  conclusion 
than  that  which  has  been  arrived  at  by  Bnckl^,  J. 
voold,  I  think,  have  plaoed  mortgagees  m  a 
pontion  of  extreme  danger.  Hort^;agees  advance 
money  on  a  mortga^ ;  they  take  security ; 
interest  is  paid  for  a  very  long  period  regularly 
to  them  and  received  as  and  for  interest  and  it  is 
received  by  them  from  a  solicitor  who  is  admitted 
to  have  been  solicitor  for  the  mortgagor  and  for 
his  executors  after  his  death.  It  does  seem  to 
me  that  mort^^agees  under  those  circnmstances 
are  not  bound  to  inquire  into  the  precise  relatitms 
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to  my  that  as  to  the  main  part  of  it  thara  is  no 
differenoe  between  Starling,  L  J.  and  mjueil  as  I 
nnderatuid.  Now,  what  is  the  qoestiou  that  has 
to  be  settled  in  this  aetum  ?  It  is  a  motion  to 
attach  for  disobedience  to  and  disr^;ard  of  an 
injnnotion.  That  the  ii^nsction  was  granted  is 

aoite  plain.  Now,  to  my  mind  the  question  is,  is 
lOTe  any  sufficient  evidenoe  of  a  breach  of  the 
injunction  P  That  is  to  saj,  is  there  any  sufficient 
evidence  that  the  packets  of  laundry  blue  now 
admittedly  yold  by  the  defendant  on  behalf  of 
Mr.  Nixey  are  so  got  up,  or  arranged  for  sale,  as 
to  induce  the  belief  or  enable  others  to  represent 
that  the  laundry  blue  so  sold  or  offered  for  sale 
is  of  the  plaintuTs  manufacture,  or  in  any  manner 
representing  any  blue  not  of  the  plaintiff's  manu- 
facture, to  be  '*  Oral  Blue,"  or  blue  of  the  plain- 
tiff's manufacture.  Mr.  Butcher  here  wanted  as 
to  sa^  that  there  was  some  admission  on  the 
pleadings — something  oonstitnting  ret  juduaia — 
some  judgment  vhion  determined  this  question 
as  between  these  parties.  I  do  not  agree  with 
that.  Of  course  the  question  is  not  qmt»  nowa. 
days  what  it  used  to  be  in  days  gone  by.  In 
days  gone  by,  at  all  events  at  oommon  law,  when 
yon  (miy  plesded — whether  tou  were  pUuntiff  or  , 
defendiint — legal  results,  tnere  was  very  little 
difficulty  in  saying  whether  a  matter  was  con- 
claded  as  res  judtoata  or  not,  because,  subject  to 
certain  evidence  of  identity  of  subject-matter, 
^ou  could  always  arrive  at  a  condusion  by  look- 
ing at  the  record.  Now,  when  you  tell  a  long 
stoty  in  your  pleadings,  whether  it  is  a  statement 
of  claim  or  statement  of  defence,  it  is  very  diffi- 
cult to  aay  how  much  is  evidence  and  how  much 
is  part  of  the  statement  of  claim,  or  defence,  as 
the  case  may  be.  But  be  that  as  it  may,  in  my 
judgment  an  adoalssion  by  default  in  pleading 
never  admits  anyttiing  beyond  a  minimum  which 
is  necessary  to  canr  tti9  judgment.  If  yon  have 
got  a  statement  ox  chum  wnidh  covers  several 
subjects  of  complaint,  and  yon  hare  got  judgment 
for  the  plaintiflC  the  result  of  the  rule  that  I  have 
jnst  mantitmed,  of  the  admission  not  covering 
more  than  a  minimum,  is  that  yon  neoessarily 
may  have  to  ^  to  evidence  to  identify  what  was 
in  truth  and  in  fact  the  subject-matter  in  respect 
of  which  the  plaintiff  succeeded.  When  you  have 
once  arrived  at  what  that  subject- matter  was,  it 
is  not  true  to  say  that  it  limits  in  any  way  or 
defines  in  any  way  that  judgment.  What  is  true 
'is  that  when  you  have  brought  forward  evidence ; 
to  prove  what  question  really  was  disposed  of  as ' 
between  the  parties,  neither  of  them  afterwards 
can  seek  to  reopen  the  question  of  fact  which  is 
thus  shown  to  nave  been  determined.  Jnst  let  ns 
see  how  the  matter  stands  in  the  present  case. 
I  take  it  that  there  is  no  res  judieaia ;  but  you 
have  got  here  several  things.  You  have  got,  &r8t, 
the  affidavit  of  the  plaintiff,  par.  3,  which  is  as 
follows :  The  packet  or  bag  blue  oomplEuned  of 
in  the  s^d  action  was  in  the  form  of  the  exhilnt. 
The  sud  exhibit  is,  in  fact,  a  packet  which  was  in 
my  poBsession  or  in  the  care  oi  my  solicitors  at  the 
time  of  the  issue  of  the  writ  in  this  action.**  I 
may  aay  in  passing  that  the  defendant  confirms 
tbat  Tiew  of  the  plaintiff.  Now,  in  that  state  of 
things,  let  us  see  how  the  evidence  goes  on.  Both 
parties  are  agreed  that  this  was  part  of  the 
subject-matter  of  complaint.  Both  parties  are 
agreed  that  at  the  time  of  action  brought,  the 
puuntiff  was  making  his  packets  up  in  the  form 
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and  shape  appearing  1^  that  exhilnt.  Thtn  tie 
next  thug  one  has  to  ask  oneself  is :  What  k 
said  on  one  side,  or  the  other*  as  to  what  the 
defendant  was  doing  at  the  time  of  the  adkn 
being  brought  ?  The  defendant  has  produced  tm 
packets  with  -blue  lettering  on  them.  One  ia 
truth  is  the  packet  that  the  plaintiff  has  refarred 
to  as  being  the  packet  which  he  complained  d, 
and  the  other  i%  the  packet  which  the  delendant 
says  that  be  is  now  manufacturing.  Under  tiiose 
circumstances  let  us  see  what  the  defendant  saji 
about  what  he  was  doin^f  and  what  he  is  doing. 
B^ore  I  read  his  affidavit,  a  portion  of  which  I 
propose  to  read  in  a  minute  or  two,  I  will  fint 
call  attention  to  the  admission  which  the  defen- 
dant made  to  a  Mr.  Thornton  as  to  which, 
although  there  is  an  attempt  to  Qualify  it  after- 
wards, the  attempt  is  so  really  weac  and  geocnl 
that  I  no  attention  to  it.  He  says  thit: 
"He"— that  is,  the  defendant— ** further  atatsd 
that  ho  was  then  engaged  as  traveller  to  the 
pwson  who  pnrehased  Ids  sud  bndness  for  s 
term  of  three  years  (of  whioh  six  numths  hsd 
already  expired),  and  that  he  had  been,  and  wii 
stiU,  selling  a  blae  whioh  he  referred  to  u 
'  Bobby  Blue '  in  his  district,  which  included  the 
whole  of  Lancashire."  In  reply  to  a  question 
whether  this  "  Bobby  Blue  "  was  the  same  as  the 
blue  in  respect  of  which  Mr.  Ripley  obtained  sn 
injunction  ^^inst  him,  he  answered"  Tes."  So 
there,  at  all  events,  is  a  point-blank  statement— 
which  is  to  be  lelied  upon — by  the  defendant, 
that  the  bine  that  he  is  now  making  was  in  fact 
the  blue  in  respect  of  which  Mr.  Ripley  obtunsd 
the  injunction.  That  is  only  an  admission  made 
to  the  witness  Mr.  Thornton ;  but  the  defendant 
comes  to  tell  his  own  stwy,  and  to  tell  lus  own 
story  at  length.  In  par.  2  he  says,  "  I  took  great 
oare  to  prevent  all  poeaibilil^  of  ouifiinon  b^weea 
the  bine  as  got  up  by  me  for  sale  "—he  is  speakii^ 
of  what  he  did  before  the  action—*'  and  the  bhw 
as  got  u^  by  the  pluntifl.  I  adopted  a  distindiie 
label  which  I  placed  on  top  of  the  packet,  and  on 
this  label  I  placed  the  words  *  Bobby  Bine'  in 
very  distinct  and  clear  white  letters  in  the  middle 
of  a  square  blue  ground  with  an  outer  white  border, 
and  on  the  blue  which  I  sold  in  a  calico  wrapper 
I  also  placed  on  the  label  which  was  wrajiped 
round  the  packet,  in  two  places,  in  equally  distinct 
and  clear  white  letters,  the  words  '  Bobby  Bine' 
upon  a  blue  gronnd,  together  with  certain  oiher 
words  different  altogether  from  thoee  placed  by 
the  plaintiff  upon  his  packets,  and  also  contaloii^ 
my  firm's  name.  Representations  of  the  packets, 
both  of  those  wrapped  in  pap^  and  those  in 
calico,  then  sold  by  me,  and  of  the  oalioo  wra^ed 
packet  then  sold  br  ^  plaintiff,  are  now  pro- 
duced and  shown  to  me  .  .  .  and  the  two 
makes  of  bine  are  perfectly  clearly  Planet  and 
dislii^iushable  in  afl  respects  except  as  regards 
the  general  shape  of  the  packet  which,  as  Mfore 
stated,  is  a  form  open  to  the  trade  as  the  plaintiff 
well  knew,  the  point  having  been  decided  againat 
him  in  an  action  "  which  he  mentions.  The  view 
of  the  defendant,  therefore,  although  he  allowed 
the  injunction  to  go,  was  that  it  he  had  fought 
it  out  he  would  have  had  a  good  defence.  Tosa 
he  refers  to  the  matter  again  in  par.  10.  and  he 
says :  "  As  I  had  no  further  funds  to  fight  the 
action,  and  knew  that  I  had  never  passed  off  my 
goods  as  the  plaintiff's,  I  did  not  see  any  objec* 
tion  to  an  injunction  being  granted  against  me  as 
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asked  hy  thB  plaintiff.  Bat  I  was  certainlT  under 
the  impression  that  the  in  jnnoUon  as  avked  would 
not  prevent  mj  oontinuing  to  sell  mj  own  bine 
under  the  name  of  *  Bobby  Blue '  in  the  shape  ia 
which  I  then  sold  it  wiUi  the  special  precau^oni 
takan  br  me  to  prevent  its  being  mistaken  for  the 
pkuntiir^  and  aooordingly  I  did  not  appear  on 
tlw  hearing  Of  the  action,  and  judgment  was,  as 
I  have  been  informed  and  beliere,  obtuned  agunst 
me  in  default."  ISr.  Whinny  admitted,  and  I 
think  could  not  have  done  otherwise,  that  those 
words  as  to  make  up  and  shape  cover  all  the  forms 
in  which  the  defendant  has  manufactured  or  sold 
hie  blue.  Then  in  par.  11  the  defendant  says : 
"  Shortly  after  the  judgment  was  obtained  I  oalied 
upon  the  plaintiff's  soUoitors,  and  told  them  that 
I  ocmaiderad  and  believed  that  the  injunction  did 
not  prevent  my  continuing  to  sell  my  bine  under 
the  name  of  *  Bobby*Blne,  and  in  the  shape  and 
manner  in  which  I  had  previously  sold  it."  Then 
it  is  allied  the  plaintiff's  solicitor  said  that  if  he 
did  that  lie  should  not  pay  his  costs.  "  I  honestiy 
believed  that  the  order  as  drawn  up  did  not 
prevent  my  continuing  to  manufaotnre  and  sell 
utnndiT  blue  under  the  name  of  *  Bobby  Blue,' 
even  although  the  packets  were  got  up  in  any  oval 
shape,  provided  the^y  were  macw  enffidentl^  ^s> 
tiaunive  in  the  manner  in  whit^  I  had  pzevioosly 
diatingttished  tbem."  The  qaeetion  is,  what  infer- 
ence ought  one  to  draw  from  that  statement 
which  the  defendant  made  to  Mr.  Thornton,  and 
from  these  paragraphs  in  his  affidavit  P  I  draw 
the  inferenoe  from  that  evidence  that  one  ot  the 
isanes  raised  and  triad  between  these  parties  was 
whetheror  not  these  packets  as  made  up,  and  in  this 
Bhape,did  amount  to  such  a  holding  out  of  the  goods 
therein  as  to  induce  the  public  to  think  that  they 
were  the  plaintiff's  goods.  It  seems  to  me  that  the 
moment  yon  have  reached  that  point,  it  is  impos- 
able  for  either  party  to  get  away  from  the  conclu- 
sion that  the  packebs  made  up  by  the  defendant  at 
Um  moment  of  the  trial  and  the  granting  of  the 
injanction  were  paclrats  ot  such  a  character  and  so 
resembling  the  paokete  made  np  by  the  x>laintiff 
as  to  indaoe  the  pnhlio  to  think  thaJi  the  one  was 
the  other.  In  tiliat  smse  I  think  that  the  matter 
yery  vaaxW  aimroaehee  to  an  estoppeL  At  all 
events,  in  uw  faoe  ot  that  evidence,  it  seems  to  me 
that  tbe  inteienoe  one  may  legitimately  draw 
from,  the  defendant's  own  statements  is  that  that 
issue  was  raised  between  the  parties,  and  that  it 
was  intended  by  both  parties  that  that  issue 
ehoald  be  concluded  by  the  injunction.  Under 
those  circnmstanoes,  I  think  that  the  judgment 
here  ought  to  have  been  a  judgment  for  the  plain- 
tiff. And  I  think  that^  although  the  general  form 
of  the  injanction  unfortunately  lut  at  large 
which  of  these  matters  was  determined  as  between 
the  parties  on  that  evidence  and  on  the  defen- 
dant's own  admission,  this  particular  matter 
about  the  resemblance  of  the  two  packets — the 
packet  then  made  by  the  plaintiff  and  the  packet 
then  made  hy  the  oefendant  at  tin  time  <ji  the 
aoti(m.— was  conolnded  between  them.  It  yon 
start  from  that  point  it  is  quite  plain,  to  my 
mind,  that  the  difference  between  the  packet 
made  by  the  defendant  at  the  moment  of  the  in- 
junction and  the  packet  now  ma^  by  the  defen- 
dant is  really  not£iog.  The  ocmclusion  I  draw  is 
that  under  those  circumstances  one  ought  to  hold 
that  the  packet  which  is  substantially  the  same 
as  tiis  former  packet  is  really  as  maoh  a  breach 
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of  the  injunction  as  if  it  had  been  identical  with 
the  old  packet.  I  only  wish  to  add  that  I  entirely 
agree  with  what  Farwell,  J.  says  as  to  tiie  injunc- 
tion not  being  controlled  or  limited  by  the  state- 
ment of  claim.  I  think  that,  as  here  there  is  a 
difference  of  opinion  between  my  brother  Stirling 
and  myself,  there  should  be  no  order  as  to  costs, 
although  it  ia  true  that  the  result  is  in  favour  of 
the  defendant  so  fiir  as  the  hearing  here  ia  con. 
cemed. 

Stiblino,  L.J. — I  regret  to  say^that  on  one 
point  I  differ  from  the  judgment  which  has  jus? 
been  delivered.  The  greater  part  of  it  I  entirely 
agree  with.  But  the  point  on  which  I  have  the 
misfortune  to  be  at  varianoe  with  my  brother  is 
as  r^ards  the  inference  which  he  draws  from  the 
defendant's  own  affidavit.  The  motion  is  that  an 
attachment  may  issue  against  the  defem^ant  for 
breach  of  an  injunction  oontuned  in  a  judgment 
of  the  court  given  simply  on  the  statement  ot 
daim,  a  defence  which  nad  been  put  in  having 
been  struck  out.  The  injanction  is  in  the  most 
general  terms.  It  is  to  restrain  the  defendant  from 
selling  or  offering  for  sale  any  laundry  blue  not 
being  <d  the  phuntifTa  manufacture  so  got  up  or 
arranged  for  sale  as  to  indaoe  liie  belief  or  enable 
oUiers  to  represent  that  the  laundn  bine  so  sOld 
or  offered  for  sale  is  of  the  plaintitTs  manntao- 
ture  or  in  any  manner  representing  blue  wb  ot 
the  plaintiff's  manuCscture  to  hi  "  Oval  Blue"  or 
blue  of  the  plaintiff's  manufacture.  What  the 
defendant  hM  done  since  the  injanction  is  to 
ofter  for  sale  not  on  his  own  behalf,  but  as  agfut 
for  another,  blue  not  the  manufaotnre  of  the 
plaintiff,  which  is  got  np  in  a  very  similar  make 
as  regards  the  packets  to  that  in  which  the  blue 
which  he  sold  at  the  date  of  the  judgment  was 
got  up  as  ragards  those  same  packets.  Now, 
there  is  no  affidavit  by  anybody  that  the  blue 
which  has  been  sold  by  the  defendant  since  the 
judgment  was  ^ven  is  so  got  up  or  arranged  for 
sale  as  to  induce  the  belief  or  enable  othera  to 
represent  that  the  lanndn  blue  which  is  so  sold 
or  ofEered  tor  sale  Is  ot  the  plaintiff's  manufac- 
ture. Not  a  single  affidavit  is  there  to  that 
effect.  A  comparison  ot  the  mode  in  which 
the  plaintiiTs  blue  is  got  up  and  that  in 
which  the  blue  has  been  sold  the  de- 
fendant does  not  enable  me  to  say  that 
the  blue  which  has  been  offend  for  saJe 
by  the  defendant  is  so  got  up  or  arranged 
fur  sale  as  to  violate  the  judgment  of  the  court. 
I  mean  that  by  a  mere  comparison  of  the  two  it 
is  not  possible  for  me  to  arrive  at  that  conclu- 
sion. Then  how  is  the  case  made  out  P  It  is  for 
the  plaintiff  coming  here  seeking  for  an  attach- 
ment to  iasua  against  the  defendant  to  prove  his 
case  and  to  prove  it  strictly.  This  is  one  ot  the 
class  of  cases  ia  which  the  court  rightly  insists 
that  the  case  ehall  be  proved  with  the  utmost 
striotiiess.  Now,  what  have  we  got  here  P  We 
have,  firat  of  a^},  a  reliance  placed  upon  the 
pleadings.  The  judgment^  according  to  the  rule 
of  the  court,  the  d^endant  not  appearing  and 
there  be^g  no  defence,  mnst  he  suoh  as  the  plain- 
tiff was  entitled  to  upon  the  statement  of  daim ; 
and  we  find  that  the  statement  of  cl^m  alleges 
two  things :  Finti  that  tiie  plaintiff  iiad  made  op 
his  goocU— namely,  laundry  blm — in  oval  cakes 
wrapped  np  in  a  special  manner  either  in  thin 
white  paper  or  in  white  calico  tied  irith  a  string. 
He  alleges  that  he  also  had  acquired  a  titie  to  a 
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tmde  mark  oalled  "  Oral  Bine,"  and  that  tha  use 
of  Uie  deoeription  "  Oral  Bine  **  or  the  repreMmta- 
tion — irtwther  br  name,  ehape,  or  general  get-np 
— that  the  lanndry  blae  in  quoBtkm  ia  OtbI  Bine 
in  efleot^  a  gaarantae  that  tne  blue  described,  or 
the  subject  of  representation,  Ib  the  special  bine 
of  the  pLuntifE's  mannfaotnre.  Then  he  goee  on 
to  state  that  these  oakea  or  blocks  were  auo  sold 
in  boxes,  and  he  alleges  that  the  boxes  in  which 
the  pluntiff'a  goods  are  sold  over  the  coonter 
have  been  made  n^  of  "  certain  special  sizes  and 
covered  with  tinfoil,  and  except  the  defendant 
firm  no  other  firm  or  person  beside  the  pl^tiit 
has  erer  sold  or  attempted  to  sell  lanndry  blae 
in  boxes  so  got  np."  Then  he  goes  on,  in  par.  11, 
to  allege  that  the  defendant  was  selling  and 
offerii^  for  sale  bine  "  made  np  in  oval  oakes  and 
blooka  of  nze  and  shape  identioal  with  those  ot 
the  plaintaiFs  said  goMs.  Soch  oakea  or  bktoks 
are  wrapped  sometimes  in  ihbt  white  p^»er  and 
sometimes  in  white  calico  tied  irith  a  string, 
as  in  the  case  with  the  plaintiff's  goods,  and  are 
sold  in  boxes  corresponding  in  sfaajie  and  size 
and  in  covermg  with  the  said  boxes  in  which  the 
plaintiff's  goods  are  sold,  except  only  that  on  the 
boxes  issued  br  the  defendant  firm  there  is  placed 
on  one  ude  a  hlae  label  bearing  a  representation 
of  an  oval  form  and  the  worda  *  Booby  Bine.' " 
Then  he  alleges  that  *'  The  defendant  firm  has 
designed  the  aforesaid  arrangements  in  the  make 
and  get-np  of  its  said  lanndry  blue  for  the 
purpose  of  enabling  its  said  blue  to  be  passed  off 
and  sold  as  Oral  Blue,  and  as  and  for  the  goods 
of  the  plaintiff.  The  laundiy  blue  of  the  &fen- 
dant  company  under  the  aforesaid  set-up  has,  in 
&otk  been  supplied  in  the  retail  traae  in  response 
to  orders  from  the  plaintiff's  sud  lanudiy  blae 
under  the  term  *  Oval  Bine.' "  Then  par.  U  ia  as 
follows :  "  If  the  defendant  firm  eontumee  (aa  it 
intends  to  do)  to  send  out  and  sell,  or  offer  for 
sale,  its  laundry  blue  in  the  shape  and  under  the 
get<np  herein  complained  of,  retail  dealers  will 
be  enabled  to  pass  off  the  laandry  blue  of  the 
defendant  firm  as  being  the  said  lanndry  bine  of 
the  plsintiff's  manufacture."  Now,  that  alleges 
that  the  blue  of  the  defendant  firm  was  got  up  or 
arranged  for  sale  in  snch  a  wa^  as  to  induce  the 
belief  that  the  lanndry  blue  which  the  defendant 
was  offering  for  sEde  was  of  the  plaintiff's  manu- 
facture. The  belief  might  be  attributable  either 
to  the  shape  and  get  up  of  the  jackets,  or  to  the 
boxes  in  which  they  were  sold,  or  it  m^bt  be  to  the 
combinatiottof both.  The defendimt, Ithink, must 
be  taken  to  hare  admitted  that  hy  ailing  as  he  did 
packets  of  this  diap^  and  so  got  up  and  packed 
in  boxes,  he  was  Tidating  the  plaintiff's  rights, 
and  that  an  injunction  was  properly  granted 
against  him  from  continuing  snch  a  course  of 
oonduot.  But  I  do  not  think  that  he  can  be 
taken  to  admit  that  by  getting  up  his  blae  in 
the  form  in  which  he  actually  did,  and  no  more 
he  was  violating  the  plaintiff  s  right.  So  much 
for  the  statement  of  claim.  Then  is  there  any- 
thing on  the  affidavits  which  enables  the  court  to 
say  that  he  has  made  an  admission  of  that  kind  P 
The  matter  which  was  most  relied  on  against  him 
is  what  he  has  said  in  lus  own  affidavit,  and  par- 
tioalarly  in  pars.  2,  3,  10,  and  11  of  his  hrst 
affidavit.  Now  I  confess  that  I  cannot  read  them 
in  the  same  way  tbat  my  learned  brother  does, 
and  here  is  the  point  at  which  we  differ.  It  seems 
to  me  tbat  he  is  explaining  how  it  was  that  he 


came  to  submit  to  an  mjnnction.  He  asys  tJut 
he  did  not  do  so  because  he  had  any  donVt  that 
he  was  violatil^[  the  phuntiff's  rights  moely  as 
r^ards  the  shape  and  get  up  of  the  packets,  bnt 
that  he  belieiw,  notwithstanding  that  tiie  injunc- 
tion had  been  grained,  tiiat  he  might  oontinoe  to 
sell  the  blue  so  manufoctnred  in  packets  of  tiiat 
shape  and  of  the  like  get  np.  He  points  out,  nut 
indeed  in  that  affidavit,  but  in  a  sabseqnent  affi- 
davit, that  he  was  no  longer  using  the  boxes  whicli 
resembled  those  of  the  plaintiff,  bat  that  he  hid 
got  entirely  distinctive  boxes.  I  confess  that  I 
cannot  come  to  the  conclusion  tiiat  he  has  made 
an  admission  that  the  injunction  was  granted  ia 
respect  of  these  packets  alone,  witiiont  reference 
to  the  boxes.  In  the  result  I  entirely  agree  with 
what  was  decided  by  Farwell,  J.,  uid  in  mj 
judgment  the  ^>peal&i]a.  ^^^i^Umi^, 

SoUoitorB  for  the  appellant,  ChuUr  and  Co^ 
agents  for  KiduUon  and  f  em6etioa,  IdvetpooL 

Solimton  for  the  Tespmdentk  ^onro,  Slodt, 
and  Co. 


ITsdnemiay,  Feb.  26. 

(Bef«6  OOLUHB,  H.B.,  Boubb  and 
Uathbw,  lJtJ.) 

kbatbbsoir  v.  fxtibbobough  bubai. 

DiST&ICT  GOUKCIL.  (a) 
JLPPEAI.  FROM  THB  CHAITCEBT  DITISIOy. 

Incloture  —BoadM — Pas  furore  of  roads — FMiwagt 
limited  to  theep—More  extenaive  u$er  long  con- 
tinued— Fretumption  of  lost  grant — Indoatrt 
Act  for  purpoee  of  drainage  and  indoture—Aet 
for  pvblic  benefit. 

An  Ineloeure  Act,  pasted  in  1812,  provided  for  ike 
inclontre  of  certain  commone,  and  aiwofor  iJuir 
drainage  as  part  of  a  much  larger  dietrieit  and 
contained  provi»ion$  for  the  mbsequmtt  appoint- 
ment of  drainage  commisnonert  to  preeerve  the 
»9$i0m  qf  drainage.  The  heHiage  on  the  rood* 
to  he  set  out  by  the  award  woe  to  beloTig  to  the 
pereorts  to  tahom  the  award  shonU  award  the 
eaoM ;  and  the  award  weu  to  contain  orders  and 
regulations  for  mainiaining  the  tnolonnv  sad 
tM  system  drainaae.  The  award,  wfcidb  was 
made  in  provided  thai  the  herbage  on  a 

certain  road  ihmby  set  out,  adjoining  a  water- 
course uAuA  UMW  part  of  the  system  of  drainage, 
should  belong  to  the  surveyor  of  highways,  cmd 
be  let  for  depasturing  sound  and  healthy  theep 
only,  but  no  other  caUle  or  stock. 

The  eurveyor  of  highways,  ever  since  1846,  had 
habituaUy  let  the  herbage  for  d^aaturing  cattle 
and  horses  as  toeU  as  sheep.  The  owner  of  an 
inelosure  adjoining  the  road  brought  this  action 
to  restrain  the  defendants  from  paeturing  catUe 
and  horses  on  the  rocuL. 

Held  (reversing  the  judgment  of  Cosent-Hariy,  J.), 
that  the  reatrietion  on  the  fue  t^Vte  hnbage  ef 
tike  road  was  intaided  to  he  apermanent  pro- 
vision for  the  proteetion  ^  Iks  mfoin  of  draui- 
age  for  the  pwilic  hentfit,  and  thai  ii  was  ttsre- 
fore  imposing  to  preeume  any  lost  grant  by 
which  that  retMetwn  had  been  reUa»ea. 

This  was  an  appeal  by  the  plaintiff  hum  the 
ju^ment  ai  Ocoens-Hardy,  J.  at  the  trial  of  the 

action. 

(•>  B«poit6d  br  J.  H.  WiLLUiu.  X*i.,  BHrlMrMJ:>>v. 
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The  i^aintiff  brought  this  action  for  damages, 
and  lor  an  injonction  to  restrain  the  defendants 
from  deputoring  horses,  cattle,  or  stock,  other 
ihan  healthy  sheep^  in  or  n|>on  a  prirato  road 
■called  Moor-road. 

The  plaintiff  was  the  ooonpier  of  a  farm 
abotting  on  Uoor-road. 

The  defendants  were  the  niral  cUstriot  oooncil, 
«aed  in  their  oraadtj  of  sarreyor  of  highways, 
■and  T.  H.  Yergetltek  tbdr  teinant(rf  the  putarage 
-of  Moor-Toad. 

In  1812  "  An  Act  for  draining,  inclosing,  and 
improving  the  lands  called  Boroadh  Fen 
Common  and  the  Four  Hundred  Acre  Common, 
in  the  county  of  Northampton ;  and  for  forming 
tiie  same  into  a  parish  to  be  called  Newborongh  ; 
■and  for  building  and  endowing  a  chnroh  for  the 
«aid  parish,"  was  passed  (52  Geo.  3.  c.  cxliii.). 

By  that  Act  commissionerB  were  appointed  for 
draiiiiBg,  and  for  dividing  and  aUotting,  the 
«ommona,  which  were  utnate  in  a  fen  ooun^. 

Thft  Aot  prorided  that  the  otunmiisioaem 
flihonld,  until  the  exeontion  of  their  award,  drain 
the  Ifliids  and  protect  them  from  floods,  and  for 
-that  pnrpose  maintain  and  provide  dndns.  Sic., 
over  a  much  larger  district  than  the  said 
commons. 

Sect.  21  of  the  Act  provided  that  the  commis- 
sioners shonld  set  oat  public  carriage,  bridle,  and 
drift  roads  and  foot^ths,  and  that "  the  herb^;e 
of  the  public  and  private  roads  ^11  belong  to 
and  be  the.  property  of  the  person  or  persons  to 
whom  the  oommiaiioners  aliaU  allot  and  award 
the  same." 

By  sect.  57  it  was  provided  that,  alter  the 
conuuissioners  had  completed  the  divisions  and 
allotments  and  completed  all  the  works  of  drain- 
age,  they  should  make  their  award,  which  should 
contain 

Such  other  orders,  regolatfops,  and  dauminatioiii 
to  be  observed  and  followed  by  the  Mvnml  propriatora 
•B  shall  be  dsomssij  oc  ^c^er  to  be  inserted  in  the 
eaid  award,  orafantaUj  with  ikm  tanoc  and  pozport  U 
tida  Act  and  the  ssid  zeaited  Aet,  or  for  the  oom- 
pletioff  ud  mMTiteiniiig  the  said  divisfans,  drainage,  sod 
indosnre. 

The  Act  further  provided  for  the  apjx>intment 
<tt  oommissioners  for  the  future  dninage  and 
preaerration  of  the  said  lands;  and  these  drainiwe 
«onuiuasuHiem  wtn  direoted  to  preserve,  repair, 
and  make  all  drains,  &c,  in  the  larger  district 
used  or  necessary  for  the  drainage  and  pioHOi  Ta- 
tion  oi  the  sud  lands. 

Penalties  were  imposed  by  the  Aot  upon  any 
person  who  should  malicioualy  injure  any  of  the 
mills,  banks,  and  hedges  made  for  the  purposes 
of  tlie  Act,  or  should  wilfully  stop,  dam  up, 
or  damage  any  drains,  watercourses,  dams,  or 
other  works  made  for  the  purposes  of  the  Act. 

The  award  undm  the  Act  was  macto  in  1822, 
and  provided  that  the  herbaoe  on  Hoor<road. 
vhich  was  a  private  rood  thereby  set  out,  should 
belongr  to  and  be  the  proper^  of  the  surveyor 
of  hiniways  for  the  fame  owng  to  be  appointed 
for  the  common  and  waste  lands,  to  be  by  him 
lei  annually  for  the  depasturing  (tf  sound  and 
healthy  sheep,  but  of  no  other  cattle  or  stock 
whatever. 

One  of  the  watercourses,  which  formed  part  of 
iho  system  of  drainage  wUch  was  established  by 
the  ccnnmissionm,  ran  along  the  side  of  Koor- 
raad. 


[Gt.  07  App. 


Ever  since  the  year  1846  the  surveyor  of  high- 
ways for  the  time  being  had  habitnally  let  the 
herbage  on  Hoor-rood  for  grazine  a  limited 
nnmlm:  of  oatUe  and  horses,  as  wdl  as  sheep ; 
and  the  defendant  conmnl,  when  they  became  tne 
highway  authority  for  the  distiiot,  let  the  herbage 
in  tiie  same  way  to  the  defendant  TergeUe. 

The  action  was  tried  before  Gozens>Hardy,  J. 
The  learned  judge  held  that  a  lost  grant  ought 
to  be  presumed  by  which  the  right  (»  pasturage 
on  the  road  was  enlarged,  and  aooordinfd|7  gave 
judgment  in  favour  of  the  defendants  (83  £.  T. 
Bep.  496). 

The  plaintiff  appealed. 

Sawlint,  K.C.  and  fereraal  for  the  appellaat. 
—  The  judgment  of  the  learned  judge  was 
wrong  because  it  was  impoaaiUe  to  preanme 
a  lost  grant  in  the  mroumstanoes  of  tlua 
case.  A  lost  grant  can  only  be  presumed  if 
it  can  be  presumed  to  have  berai  made  by 
parties  who  could  legally  have  made  it.  In  the 
present  case  no  one  comd  legally  have  made  a 
grant  which  would  remove  the  restrictions  plaoed 
Dj  statute  upon  the  user  c£  this  road.  Up(»k  a 
considoation  of  the  whole  of  the  provisions  of  the 
Inclosure  Aot  and  of  the  award,  it  is  dear  that 
the  user  ot  this  road  for  pasturage  was  restricted 
to  sheep,  with  the  object  of  preventing  any 
dam^  to  the  drainage  oi  the  district,  and  that 
the  rastriction  was  intended  to  be  permanent, 
inasmuch  as  the  system  of  drainage  was  intended 
to  be  permanent.  It  was  probably  thought  that, 
if  cattle  and  horses  were  allowed  to  pasture  on 
the  road,  Hibj  would  tnad  down  the  bulks  of  the 
drains  and  ditches  and  cause  the  flow  of  water  to 
be  obstructed,  whereas  sheep  wwe  notlikdy  to  do 
damage  of  tluit  kind.  Than  was  no  person  who 
could  legally  make  any  grant  which  would  release 
that  restriction.  The  allottoes  of  the  land  oonld 
not  do  so,  for  it  was  not  imposed  for  their  benefit 
ahme;  the  parishioners  could  do  so,  forthe  svstem 
of  dr^nage  was  for  the  benefit  of  a  much  laiwer 
district,  and  the  restriction  was  imposed  for  tiie 
public  benefit.  Again,  there  was  no  person  who 
could  be  the  grantee  of  the  suggested  lost  grant. 
The  surveyor  of  highways  was  not  a  coiroration 
to  whom  tne  grant  could  be  made ;  and  the  grant 
oould  not  be  made  to  the  parishioners  grawally. 
They  cited 

Bendy  v.  SUphetuon,  10  East,  55 ; 
OiUiday  v.  Ph^ipt,  23  Q.  B.  IHv.  48 ; 
Johnaon  v.  HodgBon,  8  Ssst,  38  ; 
GoodtUU  V.  Baldwin,  11  East,  488  ;  11  B.  B.  240; 
BochdaU  Canal  Company  v.  Badcliffe,  18  Q.  B. 
287. 

Eve,  E.C.  and  Schiller  for  the  respondents.— It 
was  not  impossible  for  the  learned  judge  to  presume 
a  lost  grant  in  this  case.  The  proper  inference  is 
that  the  provisims  restrictiDg  the  pasturage  on 
this  road  were  intended  to  w  temporary  <mly, 
and  not  permuwnt.  Provisions  ot  that  kind  are 
ordinary  and  usual  provisions  in  Impure  Acts 
and  awards.  This  being  fen  land,  the  boundarieB 
between  the  allotments  and  roads  were  ditches 
and  not  hedgra,  and  tiiis  restriction  was  impoeed 
for  the  protection  of  those  ditches  as  boundaries, 
and  to  prevent  horsea  and  catUe,  which  would  be 
likely  to  go  through  ditches,  from  damaging  the 
adjoining  allotments  and  from  damaging  the 
ditches  themselves  when  they  were  new.  There*- 
fore  this  restriction  was  intended  to  be  temporary 
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only,  and  a  grant  coald  be  made  whioli  would 
release  the  reetriotion : 

Haigh  t.  W6*t,  69  L.  T.  Bap.  165  {  (1893)  f  2  Q.  B. 
19. 

This  restriction  beine  for  the  benefit  of  the  ownerB 
of  the  adjtHning  lana,  for  the  protection  of  their 
land  and  the  preventing  of  an  increase  in  the  burden 
of  maintaining  the  ditches,  they  coold  legally 
mike  a  g^rant  which  would  release  the  restri<^ioD. 
They  oonld  together  join  in  a  grant  to  the  snr- 
Teyor  of  highways,  and  such  a  grant  ought  to  be 
presumed  from  the  long-oontinaed  user ;  or  the 
grant  oonld  hare  been  made  to  trastees  for  the 
sarrejor  of  highways  for  the  time  beiog.  They 
cited 

CampMl  v.  TFOMm,  3  Eist,  294 ;  7  B.  a  462  ; 
Onat  EoMttm  fiaOway  OoMpony     OMtmid,  52 
L.  T.  Bep.  270  ;  9  App.  Cas.  927. 

Batelim,  E.G.  replied. 

GoLLiNS,  M.B.. — This  is  an  appeal  from  the 
decision  of  Gozens-Hardy,  J.,  who  gave  jadgment 
in  faronr  of  the  defendants  in  an  action  brooKht 
"bj  the  phuntiff  for  damages  and  an  injunction. 
The  defendants  are  the  rural  district  council,  who 
wre  the  snocessors  of  the  surveyor  of  highwavs 
named  in  the  Inolosore  Act  and  award.  Tne 
pl^ntiff  is  the  occupier  of  an  sUotment  adjoining 
the  road  called  Moor-road.  The  defence  set  np 
hy  the  defendants,  which  was  aoospted  tiie 
learned  judge,  was  thai  Moor-road  was  a  private 
road,  and  that  the  herbage  thereon  by  virtue  of 
the  Inclosnre  Act  and  award  became  the  prop^y 
of  the  sarvffjror  of  highways  for  the  time  being,  and 
that  the  defendants,  as  successors  to  the  surv^or 
d  highways,  have  by  themselves  or  their  tenants 
enjoyed  the  right  to  depasture  on  the  eaid 
herba^  sheep,  horses,  and  cattle  of  all  kinds  for 
a  period  of  sixty  years,  or  alternatively  for  a 
period  of  over  twenty  years.  That  has  been 
explained  as  meaning  that  there  had  been  a  grant 
by  someone  to  the  surveyor  of  highways,  and  that 
under  and  by  virtue  of  that  grant  the  piuturage 
of  the  road  could  be  let  without  any  restriction  to 
sheep  only.  The  question  whether  there  could  be 
any  snob  grant  must  be  determined  by  a  con- 
sideration of  the  InoloBore  Act  and  award.  The 
nature  of  the  provisions  of  the  Inolosure  Act  is 
shortly  as  follows :  It  provides  for  the  drainage 
of  a  partiealar  diatrict«  and  contains  provisions 
which  prohibit  the  pasturing  of  an^  stock,  except 
she^,  on  roads  set  out  in  a  partionlar  part  of 
the  district  called  the  Foreland,  adjoining  a  dyke 
called  GaiT  Dyke.  There  was  also  a  provision  in 
the  Act  that  the  property  in  the  herbage  of  all 
the  other  roads  should  be  given  to  the  person  or 
persona  to  whom  the  inclosnre  commissioners 
should  award  and  allot  the  same ;  and  the  award 
provided  that  the  herbage  npon  all  private  roads 
should  be  the  property  of  the  surveyor  of  hip;h- 
ways,  to  be  by  him  let  annually  for  depasturing 
aound  and  healthy  sheep,  but  no  other  stock  or 
cattle  whatever.  The  question  then  arises 
whether,  in  view  of  the  provisions  of  the  Act  and 
of  the  award,  it  could  t>e  possible  for  anyone  to 
grant  to  the  surveyor  of  highways  the  right  to 
do  that  nhiek  is  forbidden  by  the  award,  and  to 
let  the  herbose  for  pasturing  horses  and  catUe, 
There  was  evidence  of  a  long  user  hy  the  snr- 
T^or  of  highways  of  letting  the  herbage  not  for 
t^e  purpose  of  depasturing  sheep  exolusivply. 
The  question  is  whether  the  proof  of  that  faot 


is  evidence  of  a  grant,  which  could  bars  a 
l^al  ori^,  of  the  right  to  let  the  herbage  for 
the  more  extended  purpose.  If  such  a  grant  oonld 
not  have  a  legal  ongin,  we  cannot  presume  that 
there  was  a  grant.  If  a  local  origm  were  pos- 
sible, we  ought  to  presunu  the  grant.  It  may  be 
more  easy  to  presume  a  grant  in  some  cirootn- 
stanoes  than  in  ochera.  If  the  alleged  grant 
would  affect  the  rights  of  a  huve  number  of 
persons,  and  would  he  one  of  which  it  would  be 
natural  to  suppose  that  there  woold  be  somepnbUs 
record,  if  It  r«Uly  existed,  and  the  period  «  user 
was  comparatively  abortk  it  would  be  more  dilBctdt- 
to  presume  the  grant  than  in  the  case  of  sm 
allied  grant  by  an  indiridnal  who  was  compe- 
tent to  make  i^  in  which  case  a  short  peiioa  of 
user  would  be  sufficient.  In  this  case  an  Act  wu 
passed,  intituled  "  An  Act  for  dtainiog,  inclosbg, 
and  improving  the  lands  called  Borough  Foi 
Gommon  and  the  Four  Hundred  Acre  Gomnum,  m 
the  county  of  Northampton;  and  for  formiog 
the  same  into  a  parish  to  be  called  Newboroogh ;. 
and  for  building  a  church  for  such  parish.**  The 
recitals  of  that  Act  show  that  it  was  not,  like  an 
ordinary  Indosure  Act,  proriding  only  for  privste- 
interests.  It  provided  for  a  much  laiver  scheme 
— that  is,  for  the  drainage  of  this  tec  district 
which  was  to  be  inclosed,  and  also  for  the  drain- 
age of  a  much  larger  area  of  a  similar  charscto'^ 
There  is  a  redtnl  in  the  Act  that  byan  Aet<^ 
27  Geo.  2  the  fen  lands,  called  the  North  Lefsl. 
and  other  lands  near  thereto,  were  divided  into 
five  districts,  within  the  boundaries  of  wUdi 
Borough  Fen  Common  and  the  Four  Hundred 
Acre  Common  were  included  and  were  declared  to 
be  part  of  the  First  District  of  the  North  Level, 
ana  that  the  commissioners  under  that  Act  had 

B»wer  to  assess  and  rate  the  lands  in  the  Fint 
istrict,  except  certfun  lands  which  included 
Boroi^fa  Fen  Gommon  and  the  Four  Hundred 
Acre  Common,  to  certain  general  rates  and  ^ 
trict  rates,  and  were  required  to  expend  the  same 
in  cleansing,  widening,  and  deepening  oertsin 
drains,  rivers,  and  other  works  of  drainage  which 
were  essentially  neceseaiy  to  the  drainage  and 
protection  of  Borough  Fen  Common  and  the 
Four  Hundred  Acre  Csmmon.  Then  there  is  a 
recital  that,  notwithstanding  that  exemptiim  fnm- 
rates,  the  prwrietora  interested  in  Borough  Fan 
Common  and* the  Four  Hundred  Acre  Ocininun 
were  entitled  to  have  the  aame  protected  tnm 
upland  floods  and  to  have  the  waters  tbueof 
drained  to  the  sea  in  like  manner  as  the  lands 
chai^able  with  those  rates,  and  that  therefore  it 
was  reasonable  and  e^dient  that  Borouf^  FM» 
Common  and  the  Foor  Hundred  Acre  Conmon 
should  contribute  towards  the  general  works  snd 
district  works  provided  and  required  to  he  made- 
for  the  protection  and  drainage  of  the  North 
Level,  in  manner  acd  proportion  and  on  the  ooe- 
diUons  thereinafter  contained.  There  is  a  farther- 
recital  that  the  said  common  and  waste  lands 
were  in  their  then  state  incapable  of  much  improve- 
ment, and,  f<n*  want  of  proper  and  efraetnak 
drainage  and  proteotaon  from  land  floods,  weie 
of  little  benefit  to  the  persme  having  a  right  <ii 
oomnum  thereon  or  interested  Utardn,  and  tbst 
it  would  be  of  great  benefit  and  advantage  to  the 
persons  interested  in  the  said  oomnum 

and  waste 

uuids  and  of  public  utility  if  the  same  were 
drained,  inclosed,  and  allotted  amtmg  the 
persons  interested  ther^  woording  to  and 
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in  proportion  to  their  respective  rights  and 
interesta.  The  Act  t^en  rarooeeds  to  appoint  oom- 
missioners  for  draining  Borough  Fen  Common 
and  the  Four  Enndrod  Acre  Common,  and 
for  dindrog  and  allotting  the  same  among  the 
perB(nu  intwested  therein.  The  Act  provided 
that  the  oommiononers  ahonid  from  time  to  time, 
until  the  making  of  their  award,  efEectnallj 
protect  fnnn  apukd  water  and  drain  and  pre- 
serve the  said  oommcma,  and  for  that  pupose 
T^tair  and  widen  all  such  ditches,  drains,  water- 
ooarses,  Ac.,  and  other  reraintes  in,  over,  and 
maa  the  lands  within  theaaidFiTatDistrictas  were 
t£en  used  for  those  purposes,  as  ther  might  tiiink 
neoeesary,  and  make  such  new  and  otnar  mills, 
ditches,  drains,  watercourses,  &o.,  as  well  upon, 
through,  in,  and  over  the  said  lands  as  upon,  in, 
through,  and  over  any  ancient  indosurea  or 
other  lands  vrithin  the  said  First  District,  as  they 
sfaonld  think  fit.  Then  sect.  17  provides  that 
the  oommisaioneTB  shall,  within  two  years  after 
the  pasmngof  the  Act,  scour  out  an  ancient  drain 
or  watercourse  called  Carr  Dyke,  and  heighten 
and.  strengthen  its  banks  for  the  purpose  of 
raoeiTing  the  waters  running  from  the  high 
lands  into  the  same,  and  c<mveying  them  to  the 
river  Welland,  and  preventing  them  from  ovw- 
llovring  or  injuring  the  said  common  and  waste 
lands  and  other  luids  In  the  said  North  Level 
Sect.  18  provided  that  the  commianonera  should 
allot,  out  of  the  Borough  Fen  Common,  a  fore- 
land  on  the  whole  of  tl»  east  aide  of  Our  Dyke, 
and  a^  out  all  such  roads  and  ways  across  and 
along  that  foreland  as  should  be  reqniute  for  the 
neoeesary  occupation  of  the  old  inolosnres 
adjoining  Carr  Dyke  and  the  allotinents  in 
respect  Uiereof ;  bat  that  it  ahoold  not  be  lawful 
for  any  person  to  permit  any  atock,  except  aheep, 
to  pasture  thereon,  and  that  all  cattl^  except 
aheep,  found  pasturing  therecm  should  be  deemed 
to  be  trsspasaing.  Seat.  20  provided  that  the 
banks  of  Cut  Dyke  and  the  said  foreland  should 
be  preserved  by  the  said  commiaaioners  or  b^  the 
dnunage  eommiasUuim  thereinafter  mentioned 
u  pamiie  hud,  and  that  the  grass  and  herbaoe 
oi  tba  mad  banks  and  foreland  should  be  let  by 
the  oommissioiiers  in  every  year,  for  the  best  rent 
obtainable,  under  such  r^olations  and  snt^eot  to 
each  restrictions  aa  they  might  thiok  neoessaiy, 
and  apply  the  rents  for  the  general  purposes  of 
the  Act.  After  providing  for  the  setting  oat  of 
public  and  private  roads  and  paths  and  of  allot- 
menta  to  the  surveyors  of  highways  for  gravel  pits, 
the  Act,  by  aect.  21,  provided  that  the  herbage  of 
the  public  and  private  roads  should  belong  toand 
be  the  property  of  the  person  or  peraona  to  whom 
the  oommiBBionas  should  allot  and  award  the 
same.  Then  sect.  57  provided  that,  ae  aoou 
as  the  commissioners  should  have  completed 
the  allotments  and  executed  all  the  works 
at  drainage  provided  for,  and  dcme  all  the  other 
tilings  tlwy  were  empowered  bv  the  Act  to  do. 
they  ahonid  make  an  award  whion  should  describe 
all  tlie  public  roads  and  ways,  and  all  mills,  drains, 
ditohes,  watercourses,  &c.,  and  other  works  which 
had  been  made  or  repaired  by  them  pnrauant  to 
the  Act,  or  might  be  deemed  necessary  by  them 
fyc  the  preservation  and  drainage  of  the  said 
common  and  waste  lands,  and  contain  all  such 
r^nlations  to  be  observed  and  kept  by  the  pro- 
prietors aa  should  be  necessary  and  proper  for 
completing  and  maintaining  the  divisions,  drain- 
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age,  and  inclosuree.  Sect.  61  provided  for  the 
appointment  of  a  body  of  persona  as  commis- 
sioners for  the  future  drainage  andpreservation  of 
the  said  lands  and  grounds.  By  sect.  74  the 
drainage  oommisaionera  were  required  from  time 
to  time  to  repair  and  work  all  aach  mills  and 
enfpnee  as  were  then  erected  or  should  be  erected 
by  the  inclosore  commissioners,  and  to  sooor 
out,  widen,  strengthen,  and  repair  all  such  dnuns, 
ditches,  wateroourses,  Ac,  as  might  be  used  for 
the  drainage  and  preservation  (U  the  said  lands, 
and  also  to  make  such  new  and  other  mills, 
drains,  ditches,  watercourses,  &o.,  within  the  said 
First  District  as  might  in  their  discretion  be  neces- 
sary and  proper  for  the  drainage  and  preservation 
of  the  said  lands.  Sect.  79  provided  that  tiie 
drainage  commissioners  should  from  time  to 
time,  when  neoeasaiy,  aeseBs  all  the  lands  and 
grounds  directed  to  be  inclosed  and  drained  vrith 
such  an  annual  tax  as  might  be  necessary  to 
defray  the  expenses  of  the  works  neoeesary  for 
the  future  drainage  and  preservation  of  the  said 
lands.  Sect  89  provided  that  any  person  mali- 
ciously cutting,  breaking  down,  Duming,  or 
destroying  any  mills,  banks,  or  hiadges  mad^  or 
to  be  madb,  for  the  purposes  of  the  Act,  shtnild 
be  liable  to  punishment  as  a  felon,  and  that 
any  pecstm  lAlfuUy  stopping,  damming  up,  or 
dami^^ng  any  rivers,  drains,  watercourses,  cuuns, 
or  other  works  made  or  to  be  made  for  the  pur- 
poses of  the  Act,  should  be  liable  to  a  penalty. 
Those  sections  ahow  that  thia  Act  of  Parliament 
did  not  provide  for  a  mere  temporary  scheme,  but 
did  provide  for  a  permanent  scheme  for  the 
drainage  of  thia  area  as  part  of  a  much  larger 
area,  wnich  was  to  be  not  merely  for  the  benefit 
of  the  owners  and  oocupiera  on  this  particular 
fen.  To  return  to  the  provisions  of  sect.  21,  that 
secti(m  directs  that  the  herbage  of  the  public 
and  private  roads  should  belong  to  and  be  the 
property  of  the  person  or  persons  to  whom  the 
commissioners  should  allot  and  award  the  same. 
The  Act  was  passed  in  1812,  and  the  award  was 
made  in  1822.  The  award  set  out  a  large  number 
<^  public  and  private  roads,  and  provided  that 
all  the  herbage  which  shoidd  from  time  to  time 
grow  and  arise  upon  aU  the  private  roads  set  out 
and  thermnbefore  awarded  snoold  belong  to  and 
be  the  property  of  the  surveyor  for  the  time  being 
of  the  ^^hways,  to  be  by  him  let  annually  for  the 
depasturing  ox  soand  and  healthy  sheep,  but  of  no 
other  cattle  or  stock  whatever,  at  and  for  the  best 
rent  or  rents  that  could  be  reasonably  obtained  for 
the  same.  The  road  now  in  question,  calledMoor- 
road.  was  set  out  by  the  award,  and  the  allotment 
of  the  plaintiff  waa  set  out  adjoining  that  road. 
The  obUgation  was  imposed  upon  the  owners  of 
allotments  to  keep  up  the  tenoes  which  had 
already  been  made.  Therefore  on  the  face  of  the 
Act  of  Parliament  it  appears  that  the  systematic 
and  essential  object  of  the  Act  was  not  merely 
the  beneAt  of  the  allottees.  Parts  of  the  land 
were  to  be  depastored  hy  sheep  <mly,  and  it  waa 
provided  that  the  herb^e  of  the  roads  should  be 
the  proper^  of  the  persons  to  whom  the  com- 
missioners should  allot  the  same.  Then,  in  the 
award,  which  had  the  same  effect  as  the  Act  of 
Parliament,  there  was  the  provision  vesting  (J^ 
herbage  of  the  private  roads  in  the  surveyor  of 
highways  wit^  the  limitation  that  it  was  to  be 
depastured  by  sheep  only.  Why  was  that  pro- 
vision introduced  ?   The  obvious  reason  was  that 
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«attle  and  hones  might  traBpaaa  on  to  the  dykea 
And  be  a  aerionB  noiaonoe  to  the  wiaanfrnimtw^  ci 
the  dniuBt  and  oanae  pnblie  misohief  by  inter- 
fering witii  the  tree  working  of  the  drama.  In 
mj  opinion  that  wa«  not  a  mere  temporary  pro- 
Tifiitm,  but  was  a  pemument  object  of  the  Act. 
It  was  not  a  temporary  provision  for  the  interval 
between  the  passing  of  the  Act  and  the  making 
of  the  award.  The  fences  had  been  made  before 
the  award,  and  the  declaration  of  the  award  as  to 
the  depasturing  of  the  herba^  of  the  roads  was 
made  after  the  fences  had  been  made.  I  think 
tiiat  that  provision  was  made  as  ancillary  to  the 
main  pmrpow  of  the  Act  with  respect  to  drainage. 
If  the  right  could  be  given  to  the  surveyor  of 
highways  to  allow  horses  and  cattle  to  be  put  to 

rtore  upon  the  roads,  that  would  be  contrary 
the  main  pnrpooe  the  Act  of  Parliament. 
The  owners  of  the  allotments  could  not  have 
agned  that  the  roads  should  be  so  used  and 
have  granted  the  right  to  use  them  in  that  waj ; 
a  grant  of  that  kind  would  not  have  been  a  eood 
grant,  because  the  Act  and  the  award  made  it 
nnlawfol  to  depasture  horses  and  cattle  upon 
the  roads,  which  would  have  the  probable  effect 
of  injuriously  affecting  the  drainage.  It  has 
been  contended  for  the  respondents  that,  looking 
at  the  provisions  of  the  Act  and  the  award,  they 
were  really  intended  to  be  Mther  only  for  the 
benefit  of  the  adjoining  owners  in  respect  of 
their  obUgatiou  to  keep  the  fences  in  repair,  or 
-else  mere  temporary  provisions  for  the  period 
during  which  tbe  allotments  were  being  into 
working  order  and  the  fences  were  growmg  and 
for  no  longer  time,  and  that  therefore  there  was 
nothing  in  the  Act  and  the  award  to  prevent 
hfflrsea  and  cattle  b^ng  depastured  aa  the  roads 
aftarwards.  It  seems  to  me  that  it  oannot  be 
said  that  the  provirion  iriiioh  prohilnts  the  d^iaa* 
tnring  of  hOTses  sod  cattle  on  the  roads  was 
made  for  the  benefit  of  the  allottees  only ;  that 
provision  was  a  part  of  a  complete  scheme  of 
arainue  which  was  to  continue  permanently.  The 
drain  wong  this  road  is  an  important  drain  m  that 
scheme.  It  has  been  argued  that  this  provision  was 
for  temporary  purposes  only,  chiefly  upon  the 
authority  of  Saigh  v.  West  (69  L.  T.  Bep.  165 ; 
(1893)  2  Q.  B.  19).  In  that  case  the  Act  of 
Parliament  and  the  award  were  of  a  very  special 
character,  and  were  passed  and  made  quite  alto 
iniuUu  from  the  Act  and  award  in  the  present 
case.  The  land  in  that  case  was  not  in  the  fens 
at  all,  and  the  provisions  of  the  Act  and  award 
there  in  qamtaaa  were  construed  by  the  court  as 
bong  limited  to  the  period  before  the  main  pro- 
TtsitHU  d  the  Act  came  into  force — that  is,  while 
the  fanoes  wwe  growing.  In  the  piesent  oase  the 
proriaon  in  question  came  into  force  after  all  the 
preliminary  arrangements  had  been  made,  ten 
years  alter  the  Act  was  passed.  It  is  impossible 
to  infer  that  the  maintenance  of  the  drains  in 
proper  working  order,  and  the  exclusion  of  cattle 
and  horses  from  the  roads,  was  only  a  temporary 
purpose.  Who  could  be  the  grantor  and  who  the 
grantee  in  a  presumed  grant  ?  It  was  difficult 
for  the  respondents  to  answer  that  question.  We 
cannot  infer  an  illegal  origin  when  we  are  seeking 
for  a  legal  origin  to  jostify  a  long-oontdnued 
practice.  A  grant  oannot  be  presamed  which 
would  permit  a  thing  to  be  done  contrary  to 
statutory  daties  or  prohibitions :  (Manehetter  Ship 
Canal  Company  v.  Rochdale  Canal  Company,  €i 


L.  T.  Bep.  472;  85  L.  T.  Bep.  585).  If  tiie 
scheme  of  this  Aot<tf  Parliament  and  awsrdii 
that  whidi  I  have  stated,  the  snmestsd  grsat 
would  be  contrary  to  the  Act  cS.  I^rliament  A 
grant  must  be  fix>m  some  person  to  some  othcBr 
person.  It  is  sud  that  the  so^jested  grant  could 
have  been  made  to  the  sorverror  oi  lughways ;  but 
he  was  not  a  corporation.  That  dimcul|7,  how- 
ever, might  perhaps  be  sot  over.  Then  it  ii  said 
that  the  grant  might  have  been  made  by  the 
owners  of  the  soil  releasing  the  surveyor  of 
highways  from  the  restriction  upon  his  power  of 
letting  the  pasturage  of  the  roads.  If  the  object 
of  the  Act  and  award  was  that  which  I  lu,ve 
stated  it  to  be,  the  owners  could  not  waive  that 
restriction  and  grant  to  the  surveyor  of  fair- 
ways an  enlarged  right  of  pasturage,  contararyto 
the  proviuons  of  the  Act  and  amurd.  It  wis 
Bog^^ted  that  the  grant  might  have  been  mads 
by  all  the  inhabitants  of  tiie  parish;  bat  the 
general  scheme  was  not  for  their  benefit  alone, 
and  therefore  th^  ooold  not  release  the  surrcfyor 
of  highways  from  the  restriction.  This  was, 
indeed,  a  public  Act  passed  for  public  purposes, 
the  public  being  larger  than  the  inhabitants  di. 
this  particular  area.  It  seems  to  me  that,  if  ira 
are  to  presume  anything,  we  most  presume  as 
Act  of  Parliajnent.  It  is,  however,  impoesible  to 
presume  that  a  public  Act  of  Parliament  hss 
been  passed  sinoe  1822,  considering  the  wav  in 
which  Acts  of  Parliament  are  now  reooroed. 
Therefore  that  presumption  is  impossible.  It  is 
said  that  the  plaintiff  is  under  a  personal 
incapacity  to  bring  this  action  bocauae  he  himself 
had  been  a  party  to  letting  the  herbage  of  this 
road  for  the  purpose  of  depasturing  horses  and 
cattle,  and  had  also  hired  it  himaelf  for  that 
purpose.  When  he  so  acted,  however,  he  did  not 
know  of  the  provimons  of  the  Aot  and  the  award; 
and  he  did  not  take  any  part  in  the  letting  which 
is  now  compbuned  of.  I  think  that  tiiese  tacts  do 
not  affect  the  question.  They  are  not  within  any 
of  the  conditions  laid  down  by  Fiy,  Ij.J.  in  Buuul 
V.  Watta  (50  L.  T.  Bep.  673;  25  Ob.  Div.  659, 
586)  as  being  necessary  to  bar  a  man  from  assert- 
ing his  legal  rights ;  there  has  been  no  misleading 
or  alteration  of  the  position  of  anyone.  The 

Slaintiff  is  not  suing  in  respect  of  anything  done 
uring  the  time  when  he  concurred  m  the 
extended  user  of  the  pasturage,  but  complains  of 
acts  done  afterwards,  and  after  he  had  objected 
and  protested.  For  these  reasons  I  am  of  opinion 
that  we  oannot  agree  with  the  decision  of 
Oozens-Hardy,  J.,  and  that  this  appeal  must  be 
allowed. 

BoKBB,  Ii.J.^ — ^I  have  come  to  the  aune  oon- 
dusion.  In  the  first  place,  on  oonrtderataon  of 
the  Act  ot  ParUamoit  in  qnestiini,  I  tiiink  that 
it  is  clear  that  the  duties  at  the  inolosnre  onn- 
missioners  and  draW^  commisnoners  were  not 
limited  to  merely  draining  and  dlvidine  up  this 
fen  and  common.  In  my  opinion  more  than  that 
was  to  be  doiu — that  is,  the  making  and  preeerv. 
ing  of  a  permanent  system  of  draina^  not 
merely  such  drainage  as  might  be  required  for 
the  separate  allotments,  but  a  general  scheme  of 
drainage,  so  that  the  water  might  flow  freely 
away  to  the  sea.  The  owners  of  the  allotments 
to  be  made  under  the  Act  of  Parliamimt  were  not 
the  sole  persons  interested.  There  were  other 
rights.  I  think  that  the  inclosnre  oommissioners 
in  their  award  had  in  view  rights  of  a  public 
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character  as  to  drainage,  and  therefore  when 
their  award  was  made  theT  made  permanent  pro- 
Tidons  for  drainage.  I  Uiink  that  those  provi- 
sions were  of  a  public  character  so  tiiat,  eren  if 
all  the  allottees  agreed  t<^^her,  they  oonld  not 
abrogate  those  proviaions.  They  had  no  right  to 
destroy  the  watercourses  and  ditches  provided 
for  by  the  award  as  an  important  part  of  the 
dnujiage.  It  they  coold  de&I  with  any  of  those 
wateroonrseB  as  oeing  mmeoessuy  they  miicht 
DTOoeed  by  degrees  and  gradoallT  do  awajy  with 
the  whole  ^stem  of  draln^e  ana  oanse  wa  land 
to  rerert  to  the  same  condition  as  that  in  which 
it  wu  before.  In  my  opinim  the  aDotteea,  if 
thfl[^  all  agreed  together,  conld  not  take  np  that 
position  in  face  of  the  Act  of  Parliament  and 
the  award.  Still  less  oonld  some  only  of  the 
allottees  intwfere  with  the  watercourses  and 
dnunage  adjoining  their  own  allotments.  In  my 
opinion  all  the  provisions  of  the  Act  of  Parlia- 
ment and  the  award  of  a  permanent  character 
for  the  drainage  of  the  district  are  sach  that 
the  ^ottees  cannot  disregard,  or  release,  or  grant 
away  the  right  to  enforce  them.  That  brings  us 
to  the  consideration  of  the  Act  of  Parliament 
and  the  award.  It  is  conceded  that  the  provi- 
sions of  the  award  as  to  pasturage  were  valid. 
Why  were  those  provisions  inserted  P  I  think 
that  they  were  inserted  tor  the  purpose  of  assist- 
11^  in  the  carryix^  out  of  the  general  purpose  of 
the  Act  oi  Pariiament,  incduding  the  preserva- 
tim  of  the  dninasB,  and  not  merely  for  the 
protection  of  the  adj<^iung  owners,  and  that  the 
restriction  as  to  pastuj^ng  with  sheep  only  was 
therefore  intended  to  be  permanent.  This  case 
is  quite  distioot  from  the  case  of  Saigh  t.  Wui 
(«&t  Mup.),  which  tamed  upon  particular 
cironmatanoes  and  the  provisionB  of  the  parti- 
cakf  Act  of  Parliament  there  in  question.  The 
pasturing  of  heavy  cattle  and'  horses  on  roads 
with  drains,  ditches,  and  banks  by  the  sides  would 
tend  to  destroT  those  drains,  ditches,  and  banks. 
We  can  see,  tneref  ore,  why  the  ^  incloenre  com- 
missionera  would  take  care  to  limit  the  pasturage 
as  tb^  did.  As  to  the  provinon  for  depastniing 
'*  sound  and  healthy  sheep,"  I  think  thai  that  was 
provided  not  solely  for  the  benefit  ol  the  adjoin- 
mg  owners ;  the  waters  from  these  watercourses 
would  flow  on  towards  the  sea,  and  if  the  water 
was  infected  unheal^y  sheep  that  might  tend 
to  the  public  mjury.  That  particular  provision, 
1  think,  was  insarted  in  the  general  interests.  In 
certain  cases  the  indosure  commissioners  did 
grant  unlimited  rights  of  pastnn^  to  the 
allottees  of  the  land  adjacent  to  the  roads,  but 
that  was  in  oases  where  the  land  did  not  adjoin 
any  through  drain  and  it  would  be  safe  to  allow 
unlimited  pasturage.  It  follows,  in  m^  opinion, 
that  these  provisions  were  for  the  pubhc  purpose 
■of  preserving  the  drainage,  and  therefore  could 
not  be  disregarded  or  made  the  subject  of  a 
grant  or  rel^se  by  the  adjoining  owners,  or 
by  the  inhabitants,  or  even  by  the  draina^^ 
commissioners  themselves.  Certainly,  in  these 
circumstances,  I  do  not  see  how  the  court  can 
presume  a  lawful  lost  grant  which  would  per- 
manently fiwe  the  sorr^r  oi  highways  from 
regarding  the  careful  linutation  of  the  right  ot 
pasturage  which  was  provided  hy  the  award.  The 
defendants'  case,  therefore,  clearly  fuls.  The 
j}l£untiff  osanot  be  said  to  have  lost  his  rights. 
Aoquieacance  cannot  deprive  him  of  the  right  to 


Bay  that  this  was  an  illegal  act.  The  pl^ntiff's 
right  is  a  legal  right,  which  cannot  oe  taken 
away  unless  he  has  so  acted  that  it  would  be 
fraudulent  conduct  on  his  part  to  seek  to  enf cue 
the  right.  There  is  no  case  of  that  kind  made 
out  here.  Therefore  the  plaintiff  is  entitled  to 
sue  and  to  recover  damages  because  it  is 
admitted  that,  failing  a  lc«t  grant,  or  the  loss  by 
the  plaintiff  of  his  right  to  sue,  the  plaintiff  has 
been  special^  injured  and  has  a  cause  of  action. 
The  puuntill  thezefcne  is  entitled  to  damages, 
but  an  ixtjunotion  is  not  required.  This  appeal 
must,  therefore,  be  allowed. 

Matbbw,  L  J*. — 1  think  that  it  is  nccesBary  to 
add  but  little  to  the  reasons  which  have  been 
given  for  allowing  tdiis  ^peal.  I  could  hftve 
understood  the  argument  of  the  reqwndents  <f 
the  allotments  had  been  made  by  agreement 
between  the  persons  interested.  This,  however, 
was  a  totally  different  transaction.  It  is  iiqpos- 
sible  to  read  the  provisions  ai  the  Act  of 
Parliament  and  the  awaid  without  seeing  that  the 
particular  object  was  to  convert  a  fen  into  dry 
land.  The  general  scheme  and  the  main  parp(»e 
of  the  Act  was  to  carry  out  that  object.  The  Act 
of  Parliament  provides  for  commissioners  being 
appointed  to  drain  the  land  and  to  execute  aJl 
works  necessary  for  that  purpose  and,  when  the 
works  were  executed,  to  make  an  award.  Then 
the  functions  of  the  incloaure  commissioners  were 
to  cease,  and  they  were  to  be  succeeded  by 
drainage  commissioners,  whose  paramount  dutn' 
it  would  be  to  protect  tiie  drunage  system  which 
had  been  eotabluhed.  It  has  been  contended  that 
this  Act  ol  Parliament  and  amrd  can  be  got  rid 
of  by  presuming  a  lost  grant  by  the  persons  to 
whom  this  Act  of  Parliunent  aj^lied.  The  Act 
was  not,  however,  passed  in  their  interests  only, 
but  in  the  interests  of  the  public.  The  provisions 
oi  the  Act  and  of  the  awara  were  not  intended  to 
be  tempera^.  Everything  in  them  shows  tiiat  it 
was  intended  that  the  drainage  commissioners  were 
to  maintain  the  system  of  wiini^  permanently. 
It  was  argued  that  the  presumed  lost  ^ront  could 
be  a  grant  by  the  owners  of  the  adjoining  allet- 
ment»  to  the  surveyor  of  highways.  But  the 
drainage  commissioners  could  not  be  bound 
by  a  grant  of  that  kind.  The  draini^  com- 
missioners  could  not  be  bound  by  it,  because 
it  would  vi<jate  the  provisions  oi  the  Act  of 
Parliament  and  award.  No  lawful  ori^  for 
such  a  grant  is  possible,  and  therefore  it  oannot 
be  presumed.  ?Fhe  conduct  of  the  plaintiff 
canm)t  depriTe  him  of  his  legal  rights.  What 
would  be  the  extoit  of  the  suggested  lost  grant  ? 
Would  it  permit  the  surveyor  of  highways  to 
allow  persons  to  depasture  as  many  cattle  and 
horses  upon  the  roods  as  they  chose  P  That 
could  not  be.  I  agree,  tiierefor^  tiiat  this  appeal 
must  be  allowed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Clarke,  SawUne, 
and  Co.,  for  Perdval  and  Son,  Peterbwough. 

Solicitor  for  the  respondents,  /.  Matthno  Koss, 
for  J.  W.  BitckUt  P^rborough. 
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Feb.  27,  28.  March  4  and  26. 
(Before  Ooujirs,  U.B.,  Bokib  and 
MA.THBW.  L. JJ.) 
Chapuan  v.  Bbownb.  (a), 

APPBAL  FBOU  THB  CRANCBBT  DIVISION. 

Trustee — Breach  of  truat — InveatmerU — Power  to 
invett  onmortgage  in  Ireland — Second  mortgage 
— Improper  investment — Relief  under  Judicial 
Trmtees  Act  1896  (59  &  60  Viet.  e.  35). «.  3. 

The  trutteet  of  a  marriage  tettlemenl  were  em- 
jaowered  to  invett  (inter  alia)  on  real  teeuritiee 
tn  Ireland,  and  to  vary  investmenti  with  the  con- 
tent of  the  hnaband  and  wife.  Without  the 
content  of  tlie  wife,  the  trusteet  told  ttoek  for 
50D0Z,  and  inveited  the  turn  of  50001.  on  a  third 
tub-mortgage  of  a  mortgage  for  12,1501.  on 
landt  in  Irelayid;  the  lanae  were  auiject  to  two 
prior  mortgaget  for  47001.  and  24602.,  and  the 
mortgage  for  12,150!.  wu  wi^e^  to  two  prior 
nib-mortgagea  for  4000L  and  2153Z.  The  inu- 
ieet  took  no  legal  adviee  at  io  the  prt^trietg  of 
the  inveiiment.  At  time  of  ike  invetimmi 
the  greater  port  Iff  the  landt  wat  in  the  potteieion 
cjf  me  mortgagor,  who  let  the  tame  for  grcaing 
purpoacs.  A  great  fall  in  the  value  of  the 
landt  haicing  taJeen  place,  the  irutteet  were  unable 
to  reeMte  the  irwettmeni  or  to  recover  the  turn  of 
SOOOi. 

(a^rming  the  judgment  of  Cozent-Sardy,  J.), 
that  the  iwoettment  woe  a  breach  of  trutt,  and 
CAatfvlte^ ought  not  to  be  granted  under  teet.  3  of 
ffie  JudioiallPrueteet  Act  1896. 

This  was  an  aK>6al  tiw  delandant  from  the 
jnd^eiit  d  Ooum-nkrdj,  J.  at  the  trial  of  liie 

action. 

The  plaintiffs,  who  were  hnshand  and  wife, 
were  the  beneficiaries  under  a  aettlement  made 
upon  their  marriage,  and  they  brought  this  action 
against  the  defendant,  who  was  the  sorriTing 
trastee  of  the  settlemrait,  claiming  a  declaration 
that  he  wae  liable  to  make  good  an  allied  breach 
oi  trust  in  reepeot  of  an  inTaatmeat  of  a  anm  of 
5000Z. 

The  settiement  waa  made  on  the  20Ui  Bmt 
1866,  and  |ras  ezeonted  in  Ireland,  Uie  parties 
thereto  being  Irish.  The  husband,  howerer,  was 
the.  inonmbettt  of  a  benafioe  in  Laneashire. 

By  tiie  terms  <^  tiie  settlenrait  the  brostees 
were  directed  to  inveet  the  trust  f  onds  "  in  any 
ai  tiie  pnhlio  stocks,  or  fnnds,  or  GK>Temment 
■eonritiM  of  the  ITidted  Kingdom  or  India,  or  any 
ool<m7  dependency  of  the  United  Kingdom,  or 
npen  freehold,  copyhold,  leasehold,  w chattel  real 
seoerities  in  ESngland,  Wales,  or  Ireland,"  and 
certain  other  Becorities,  with  power  to  vary  the 
investments  from  time  to  time  wi^  the  consent 
of  the  pluntiffs,  or  the  survivor  of  them,  and 
after  tiieir  deaths  at  the  discretion  of  the 
trostees. 

The  b-astees  received  the  sum  of  50001.,  which 
the  father  of.  the  wife  had  covenanted  to  pay  to 
them.  They  invested  that  sum  in  India  Stock, 
but  aubseqaenUy  sold  tiiat  stock  and  invested  the 
mon^  (m  tiie  security  of  a  mortgage  of  lands  in 
Ireland  belon^ng  to  one  Yerschoyle. 

In  1864  t&  Minds  in  question,  upon  which 
there  were  then  two  mortguae  for  47001,  and 
2^>0!„  were  purchased  by  ana  conveyed  to  Yer- 
schoyle subject  to  the  two  mortgages. 

(«)  Beportod  by  J.  H.  Williius.  Ea4.,  Btrriater-ftt-Lkw. 
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By  a  deed  made  on  the  15th  Ang.  1864  Ter. 
scht^le  conveyed  tiie  aafd  landa  to  one  Olpharts 
by  way  of  mortgage  to  secure  the  sum  of  17,9001., 
subject  to  the  said  two  mortgages. 

On  the  23rd  Aus.  1864  Olpherts  assigned  th» 
said  sum  of  17,900(.  and  oonvned  the  said  laiuU 
to  Lee  and  Baiiow  It  way  <»  aub-m(»tgage  to 
secure  tiie  sum  of  40002.  advanced  by  tomi  to 
him. 

The  sum  of  17,900Z.  due  upon  the  mortgwe  of 
the  15th  Aug.  1864  was  subsequently  redooed 
to  the  sum  of  12,1502.  payments  made  hy 
Yersohoyle  to  Olpherts  with  the  consent  of  Lee- 
and  Barlow. 

By  a  deed  dated  the  23rd  Feb.  1867  Olpherts 
asa^ned  tiie  baianoe  due  np(m  the  mortease  of  the 
15th  Auff.  1864  and  conv^Ted  the  aaSl  lands  to 
Lee  and  Bariow  to  aeonre  the  rmymont  of  a 
furtiier  sum  of  21532.  advanoed  by  tbem  to  him. 

Bya  deed  dated  the  lit  Dec.  1869  O^^iarb 
assigned  the  balance  due  upon  tin  ni«tgage  of 
the  15th  Ai^.  1864  and  oonveyed  the  said  laaib 
to  Fitzmayer  to  secure  the  repaymesit  of  50001. 
advaneed  by  Fitzmayer  to  Olphens. 

By  a  deed  dated  the  12th  Aug.  1871,  to  whieb 
Yersohoyle,  Fitzmayer,  Olpherts,  and  the  defea- 
duit  and  his  co-tnutee  were  parties,  being  a 
tannsfer  of  l^e  snb-mor^age  of  the  1st  1>k. 
1869,  it  was  recited  that  Yersohoyle  desired  to  par 
FihEioayer  tlu>  said  sum  of  5000tl,  and  had  ujuw 
to  the  defeodant  sod  his  oo-trnstae  to  advanoe 
the  same. 

In  omuideratdon  of  5000Z.  paid  by  the  dafen- 
dant  and  his  oo>truBtee,  at  the  request  d 
Yersoho^  and  Olpherts,  to  Fitzmayn, 
mayer,  at  tiia  reqnest  of  Olpherts,  asngnsd  to 
the  defendant  and  his  oo-fanstee  the  50001  doe 
to  him  npcm  the  snb-mortrame  of  the  1st  Dec: 
1869,  with  the  beneBt  of  all  seonritiaB  for  tbe 
same. 

By  a  deed  dated  the  31st  Aug.  1871  Yeracborle- 
conveyed  the  said  lands  to  the  dtfwdant  and  his 
oo-trastee  by  way  of  mortgage  to  secure  the  said 
sum  of  50002.,  and  oovenanted  to  pay  the  saoie; 
and  it  was  provided  that,  if  Yersohoyle  reguiailj 
pud  the  iaterest  thereon  and  performed  all  tiw 
covenants,  the  defendant  and  his  oo-tmstee 
would  not  call  in  the  said  sum  of  50001.,  or  any 
part  thereof,  before  the  14th  Aug.  1875.  Tbe- 
tmsteee  did  not  obtain  either  the  ugal  ssbUe  or 
the  title  deeds. 

The  oonaemt  of  Mrs.  Chapman  had  not  heen 
obtained  to  the  sale  of  the  India  Stock  and  tbe 
investment  of  the  anm  of  SOOQL  as  above  stated. 

The  defendant  and  his  oo-tmstes  had  nn- 
vloyed  a  sdioitor,  who  also  acted  as  at^tor  for 
V  eraohoyle,  to  oairy  out  tiw  transaction,  and 
counsel  had  advised  them  as  to  the  form  in  whieh 
the  security  should  be  taken ;  but  they  had  not 
taken  any  l^al  advice  as  to  the  propriety  of  the 
investment.  Thcry  obtained  the  opmion  of  an 
expert  that  the  i^operty  was  worth  33,0001. 

At  the  time  when  tiie  investment  was  made^ 
Yersohoyle  was  in  tiie  oooup^ion  of  the  greater 
part  of  the  lands,  which  he  let  f6r  graring 
purposes. 

No  interest  was  paid  on  the  50001.  after  1888. 

In  1894  the  mortoaged  land  was  offered  for 
sale  by  order  of  the  Land  Judge,  but  a  purchaser 
could  not  be  found. 

The  defendant  and  his  co*trustee  reooverea 
judgment  against  Yerschoyle  upon  his  covenant- 
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to  pajt  hat  only  recovered  2331.  under  that  jadg< 
msnt,  of  which  a  balance  of  751.  remaned  after 
dednotifA  of  costs  and  expenses. 

GcKens-Hatdy,  J.  held  that  the  inTestnunt  of 
Ihtt  50001.  was  a  braadh  of  tmst,  and  made  a 
dedazatknaooordinffly;  he  refused  to  grant  relief 
to  the  defendant  nnoer  Uie  Judicial  Trustees  Act 
1896 ;  and  he  ordered  him  to  paj  into  coart  the 
sum  of  49252. 

The  defendant  appealed. 

JSw,  K.G.  and  8.  Sonan,  K.O.  (of  the  Irieh  Bar) 
-for  the  wpellaat.— In  Ireland  the  law  is  not  the 
same  as  in  England,  and,  if  tmstees  areaathrarised 
-to  iavest  on  rwl  seooritiee  in  beland,  it  is  not  a 
breach  of  troet  to  inTest  npon  a  seoond  nuvtgage 
if  the  seooriij  ia  otherwise  a  pn^Mr  one : 

BmUhtBUk  t.  amiUTwUA,  18  Ir.  Cb.  Bap.  181 ; 
Crampton  t.  ITaUar,  SI  L.  Bsp.  Ir.  487. 

'The  parties  to  tiiis  setUement  were  all  Irish  and 
it  was  anteented  in  Ireland,  and  it  ought  to  be 
inlured  that  the  Liah  Ibiw  was  to  he  applied. 
There  are  not^  in  the  case  of  a  seorad  morwage 
on  land  in  Ireland,  anj  of  the  objections  wni^ 
■eziat  in  the  case  at&  seoond  mortg^s^  on  land  in 
England.  A  second  mortgagee  in  Ireland  does 
not  run  the  risk  of  a  forecloeare  if  he  cannot 
redeem ;  and  the  B^^sfaaticm  Acts  in  Ireland 
prevent  a  first  mortgagee  from  tacking  to  the  pre* 
jndice  of  a  second  moixgagee.  In  Ireland  a  second 
mortgagee  can  always  apply  to  the  court  for  a 
■ale  of  the  land,  and  the  proceeds  of  sale  are 
aj^Ued  by  the  oourt  in  payment  of  the  iiwnm- 
tnancea  according  to  their  priorilsn : 

Rs  JFtnm,  Ir.  Bop.  9  Eq.  7 ; 

Re  Celelottffh,  8  Ir.  Ch.  B«p.  330  j 

Be  SumwII,  5  L.  B«p.  Ir.  349. 

The  B^^Urtiration  Acts  in  Ireland  m^e  the 
positicm  of  a  seoond  mcntgagee  in  Ireland  as  safe 
as.  or  safer  than,  that  <d  a  first  mortgagee  in 
England,  and  registration  of  a  seoond  mortf^ge 
prevents  any  tacEii^  by  the  first  mortgagee : 

Re  Burke,  9  L.  Bap.  Ir.  24 ; 

DreiD  y.  Sari  0$  KoAmry,  8  J.  A  L.  267. 

This  inveetment  would  not  have  been  held  to  be 
improper  in  an  Irish  court,  and,  in  the  case  of 
this  settlement,  it  ought  not  to  be  held  in  an 
English  court  to  be  an  improper  investment 
because  the  trustee  happena  to  have  come  within 
-Qie  jnrisdiotion  of  the  English  courts.  The 
■evidoice  shows  that  at  the  time  of  the  invest- 
ment tiie  value  of  the  land  left  an  ample  margin. 
The  loss  has  really  been  caused  by  the  great  fall 
in  the  Talue  of  land  in  Irdand.  The  plM*it'<1V 
cannot  say  there  was  a  breach  of  trust  because 
the  cmisent  of  the  wife  to  the  change  of  invest- 
ment was  not  obtained ;  the  income  this  invest- 
ment was  received  for  years  the  husband,  and 
the  wife  had  the  benefit  of  it  and  must  have  known 
of  it.  The  oourt  can  and  ought,  even  if  there 
.  were  a  breach  of  trust  in  iuvesting  on  a  second 
mortg^,  to  grant  relief  under  sect.  3  (1)  of  the 
Judicial  Trustees  Act  1896. 

Hacna^'hUn,  K.G.  and  0.  Leigh  Clare  for  the 
Tespondents. — This  was  an  English  settiement^ 
and  must  be  governed  by  English  law.  The 
huabuid  was  domiciled  in  Enghuid,  and  the  law 
-of  that  domicil  governs  the  s^tlement : 

Duncan  v.  ConnoM.  18  Bsav.  128;  7   De  Q. 

Corb9t  V.  WadtUU,  7  Ct.  of  SiSi.  Osa.  200, 4tih  series ; 
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dumbarlain  T.  Xapier,  15  Ch.  Div.  614 ; 
CoNuf  V.  Heetor,  32  L.  T.  Bap.  223 1  L.  Bap.  » 
Eq.334; 

Llavd  V.  fluOirt,  13  L.  T.  Bep.  802 ;  L.  Bap.  1 
Q.B.115. 

It  the  English  law  is  applied  to  tiiia  aetttement, 
then  the  investment  clause  must  be  oonstmed  as 
giving  power  to  inv^  on  first  mortg^es  oakr, 
and  not  on  second  mortgages  in  Irdand.  The 
Irish  cases  which  have  been  cited,  as  to  invest- 
ment on  second  mortgi^es  in  Ireland,  are  not 
any  authority  thai  trustees  of  an  English  settle- 
ment with  power  to  invest  on  mortgtwe  of  land 
in  Ireland  may  invest  on  second  mxatg^gfi*  in 
Ireland.  According  to  En^ish  law  tvnateea 
cannot  invest  on  second  mortgagee  : 

Noma  V.  WrigM,  14  Baav.  291 ; 
DroflMf  T.  Braraton,  IS  Baav.  221  ; 
8wa^^  V.  Iblnm  (1876)  W.  N.  255. 

This  was  not,  in  any  case,  a  proper  trust  invest- 
ment. The  trustees  would  not  have  any  control 
over  the  property,  and  could  not  control  the  sale 
of  it  It  would  be  extremely  difficult  to  seli  or 
realise,  and  for  that  reason  woold  be  an  improper 
investment  even  according  to  Irish  law : 

Waring  V.  Waring,  3  Ir.  Ch.  Bap.  331. 

A  second  mortga^  is  an  imprt^er  investment  f<ar 
trustees  because  it  may  be  necessary  f <«■  ^em  to 
redeem  prior  incambranoes  and  woj  may  hove 
no  fnnds  for  that  purpose.  In  the  present  case 
the  trustees  could  not  possibly  have  redeemed  the 
prior  incumbrances.  The  first  mort^pgee  might 
enter  into  possession  and  there  might  be  no 
surplus  inoome  to  pay  the  interest  on  the  subse- 
quent mortgagee.  The  large  amount  of  the  ^rior 
incumbrances  made  this  an  obviously  improper 
investment,  for  any  serious  fall  in  uie  value  of 
land  would  destroy  any  margin  in  value  so  far  as 
this  charge  was  conoemed : 

Ltaroyd  v.  WhUeley,  58  L.  T.  Bep.  93  ;  12  App. 
Csi.  727. 

The  trustees  did  not  take  any  proper  legal  advice 
with  respect  to  this  investment;  and  the  consent 
of  the  wife  was  not  obtained.  This  is  not  a  case 
in  which  lelief  ought  to  be  granted  under  sect  3 
of  the  Judicial  Trustees  Act  1896 ;  relief  ought 
not  to  be  granted  in  the  ease  of  an  active  breaeh 
of  trust  like  this : 

Be  atwiH,  77  L.  T.  Bap.  128  ;  (1897)  2  Ch,  583 ; 

B4  Orindey,  79  L.  T.  Bap.  105 ;  (1898)  2  Cb.  593 ; 

Ba  Bobarts.  76  L.  T.  Bap.  479 ; 

Speight  V.  Gmtnt^  50  L.  T.  Bap.  830 ;  9  Ag^ 
Oss.  1; 

Xaonyd  v.  WhiMey  (ubt  sup.). 

If  this  was  an  Irish  srtUement.  tiiat  Act  does  not 
apply. 

Bonan,  E.G. — These  proceedings beingtaken in 
an  English  court,  sect  3  trf  the  JudioialTTmsteee 
Act  IwW  is  applicable.  If  trustees  have  acted 
fairly  and  honestly,  relief  may  be  given  under 
eect  3  in  any  case: 

Ba  Turnar,  76  L.  T.  Bap.  116 ;  (1897)  1  Cfa.  536. 

Cur.  adv.  vtdt. 
March  26.' — The  judgment  of  the  court  was 
read  by 

Boms,  L.J. — It  is  not  necessary  to  decide  the 
question  which  was  argued  before  us  whether  the 
marria^  settlement  is  to  be  regarded  as  an  Irish 
settiementy  or  whether  it  is  to  be  r^nxdedJui-iiaLT 
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En^sh  one.  On  the  qnoBtiini  wliether  the  deZra.- 
da^  hu  oommitted  a  oreaoh  of  tnut  there  ia  no 
difference  between  the  law  of  Ireland  and  the 
law  of  England.  In  an  Iiiah  aettlement,  aa  in  an 
English  one,  if  tnutees  have  power  to  invest 
trast  fnnds  on  the  secority  of  land  in  England 
the  laws  of  the  two  countries  as  to  whether  a 
particnlar  investment  on  English  land  is  or  is  not 
a  breach  of  trust  are  the  same.  So,  it  the 
troBtees  have  power  to  invest  on  the  securitj  of 
land  in  Ireland,  the  laws  of  the  two  conntries  as 
to  whether  a  particalar  investment  on  Irish  land 
18  or  is  not  a  breach  of  trust  are  the  same.  Nor 
is  it  necessary  to  decide  whether  the  aettlement 
in  this  case  is  Irish  or  English  for  the  purpoae  of 
the  question  whether  the  benefit  of  the  Judicial 
Trusteee  Act  1896  can  be  claimed  by  the  defen- 
dant; for,  assuming,  as  I  shall  do,  that  the 
defendant  is  entitled  to  claim  the  benefit  of  that 
Act,  he  is,  in  mv  (^inkm,  for  the  reasons  here- 
after g^ven,  not  thereby  exonerated  from  liability 
if  Ute  inTestment  impeached  in  1^  aoMon  wae  a 
breach  of  trust  oa  his  part.  The  main  qoestion 
in  this  action  is  whether  that  investment,  which 
was  on  the  secnrity  of  Irish  land  subject  to  prior 
mortgages,  was  a  breach  of  trust.  Now  it  is 
dear  wat,  if  a  correnwndiiuf  secority  had 
been  taken  on  land  in  En^and,  it  would  have 
been  a  breach  of  trust.  But  it  is  stud  that 
owing  to  the  registration  laws  affecting  incum- 
brances on  lan£  in  Ireland  at  the  time  the 
investment  was  made,  and  to  the  powers  of  the 
Irish  courts  with  r^^ird  to  the  sale  of  incum- 
bered estates,  and  to  the  practice  not  to  decree 
foreclosure  in  actions  concerning  mortgages,  the 
security  was  a  safe  and  proper  one  for  ^stees  to 
take.  Now  undoubtedly  the  laws  and  practice  to 
which  I  have  referred  do  in  several  respects 
render  a  puisne  mortg^e  on  land  in  beland  a 
les^  dangerous  or  nndndrable  security  than  a 
pniane  moTt»aga  on  land  in  Eng^aiut ;  and  it  has 
been  dedded  in  Ireland  thata  loan  of  trust  fonds 
on  a  second  mortgage  of  land  in  Ireland  is  not  of 
itself,  and  in  the  absence  of  other  circumstances, 
a  breach  of  trust.  See  Bmithwids  v.  Smithvnck 
(12  Ir.  Oh.  Rep.  181)  and  Craim^  v.  Walker 
(31  L.  Bep.  Ir.  437),  where  that  view  was  applied 
in  iaroor  of  trustees  in  respect  of  securitieB 
which,  I  am  bound  to  say,  appear  to  me  on  their 
face  to  be  somewhat  undesirable  ones  for  tmstees 
to  tiCke.  Now  those  decisions  are  not  binding 
upon  this  court,  but  I  need  scarcely  say  that  they 
ought  to  be  received  with  the  greatest  respect  and 
consideration,  and  are  of  great  weight,  especially 
so  far  as  they  decide  a  question  of  principle, 
though  the  applications  of  that  principle  to  the 
specoal  facts  uefore  those  courts  in  the  cases  in 
questitm  are  n<^  so  important.  The  jadges  who 
decided  those  oases  wwe  naturally  more  nmiliu: 
than  we  can  be  with  the  Irish  Registration  Acts 
and  their  effect,  and  with  the  powers  and  practice 
of  the  Irish  courts ;  and  this  must  of  course  be 
borne  in  mind  by  ns.  Bnt  we  are  fortunate  in 
the  assistance  rendered  to  us  by  Mr.  Bonan,  who 
was  one  of  the  appellant's  connsel.  He  is 
familiar  with  the  Irish  law  and  practice,  and 
called  our  attention  to  the  distinctions  between 
English  land  and  Irish  land  as  security,  so  far 
as  uiose  distinctions  are  important  for  the  pur> 
oaes  of  this  appeal,  and  he  I'eferred  us  to  the 
ecisions  of  the  Irish  courts  bearing  on  the  points 
we  have  to  decide.    Under  these  circumstances  I 
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find  myself  able  to  come  to  a  deddanrith  r^ard 
to  the  investaaent  we  have  to  oonoder  m  tliis 
case.  It  does  not  appear  to  me  nooosiaiy  to 
determine  as  an  abstract  qnestum  whether  m  not 
a  second  mortgage  on  land  in  Ireland  is  in  itselt 
apart  from  otiier  considerations,  oil  necessity  a 
bad  security  for  trustees  to  take  for  their  tra^ 
funds.  Bnt  I  think  I  ought  to  say  this.  Tbe 
judges  in  Ireland  in  the  cases  I  liave  rdwred  t» 
appear  to  a  great  extent  to  base  their  jadgment 
as  to  the  difference  as  a  security  between  seomd 
mor^^ages  of  land  in  England  and  Heoonl 
mortgages  of  land  in  Ireland  on  the  fact  that  in 
Ireland  there  can  be  no  tacking  and  no  fora- 
cloBure.  But  the  objeotaons  to  second  mortgages 
of  land  in  England  are  not  based  solely  on 
the  risk  of  tacking  and  the  liability  to  foro- 
closure.  There  are  other  objections,  and  some  of 
these  appear  to  me  to  apply  to,  at  any  rate,  some 
second  mortgages  of  hmd  in  Irdaad,  indndiM 
the  mortgage  in  question  in  this  action.  I  ahaU 
refer  to  these  hereafter  when  I  ptnnt  out  the 
grounds  on  whioh  I  tdiink  the  mortgage  now  in 

nation  was  aa  improper  eeonrity  fn-  the  defm- 
t  to  take  for  the  trust  money  he  advanced 
upon  it.  The  nature  of  the  mortgage,  which  was 
effected  in  1871,  will  be  seen  from  the  foUowii^ 
short  statement,  which  is  substantially  correct, 
although  the  exact  details  are  not  perfectly  clear. 
The  land  was  subject,  in  the  first  place,  to  two 
mortg^es  for  47001.  and  24601.  respectavsi^. 
Then  came  a  mortga^^for  a  snm  which  was  oi^i- 
nally  17,9001.,  but  which  may  be  taken  as  reduced 
at  the  time  of  the  defendant's  investment  to 
12,1501.,  or  thereabouts.  This  last-mentioned 
mortgage  was  sub-mortgaged — first  for  a  sum  of 
4000ra]ad then  for  a  sum  of  21532.,  and  thm  came 
a  sub-mortgage  for  50002.,  and  it  was  this  last 
sub-mort^^age  whioh  was  aabatsntially  the  iSDa- 
rity  taken  by  the  defendant  and  his  oo-tmatss. 
The  50001.  was  secured  collaterally  by  a  carepsnt 
by  the  owner  of  tiie  land  for  the  payment  of  the 
5000Z.  and  interest,  and  by  a  charge  on  the  land 
created  by  tiie  owner,  but  this  ^At-mentuned 
charge  would  of  oourse  rank  after  the  fnll  charge 
for  12,150Z.  The  tmstees  obtuned  with  tbdr 
security  neither  the  legal  estate  nor  the  title 
deeds.  If  for  any  reason  they  wished  to  redeem, 
the  prior  mortgages  they  had  no  trust  funds 
available  for  the  purpose.  The  sums  secured  ly 
the  prior  mortg^es  were  clearly  considerable. 
So  long  as  these  prior  mortgagee  existed  the 
trustees  had  no  control  over  them.  Tlu  prior 
mortgagee,  who  had  the  l^al  estate,  could  at  any 
time  have  taken  possession,  but  the  trustees,  not 
bavii^  the  l^;al  estate,  oonld  not,  unt^  (vdinaiy 
drcnmstanoes,  take  possesion.  They  oonld  oi^ 
appfy,  if  thdr  interest  was  in  arrear  or  other  dr^ 
cnmstances  jostified  t^e  ajiplioaticm,  for  a  zeoeivar, 
and  that  subject  to  the  rights  of  liie  priw  moit> 
g^ees ;  and,  as  hereafter  is  pointed  out,  it  ia  no 
sufficient  answer  for  the  tmsteee  to  eay  that  they 
might  have  applied  to  the  court  in  Ireland  iac  an 
order  for  the  sale  of  the  estate  and  for  the 
appointment  of  a  receiver ;  and  as  an  additional 
fact  to  be  mentioned,  not  wholly  without  import- 
ance, I  notice  that  in  the  mortgage  of  the  31st 
Aug.  1871  it  was  provided  that,  so  long  as  the 
mortgagor  paid  interest  on  his  mortgage  debt  and 
performed  his  covenants,  the  princi^  sum  of 
5000!.  was  not  to  be  called  in  by  the  morteagees 
for  a  period  of  nearly  four  yeus;  and  I  must 
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further  point  out  that  aa  third  snb-mortgagees 
the  tmstees  would  hare  had  no  control  over  the 
rights  and  powers  oonferred  hy  the  mortgi^ 
tor  12,1501.  The  first  anb-mort^agee,  being  the 
assignee  of  the  debt  and  security,  would  have  had 
the  control  orer  them,  although  no  doubt  the 
third  Bttb-mor^iage  would  be  considered  as  an 
inonmbnuioe  for  the  purposes  of  the  Landed 
Eafeatea  Gonrt  (Irelud)  Act  1858  (21  &  23  Yiot 
c.  72).  Further,  I  must  pmnt  out  that  the  owners 
of  the  prior  mortg^igeN  m^ht,  relring  on  their 
position  as  prior  incumbrancers,  nave  let  tiie 
interest  on  their  debts  aocumnlate  to  a  consider* 
able  extent,  and  the  trustees  might  have  known 
nothing  about  the  matter  until  they  dtscorered 
too  late  that  the  charges  in  front  of  theirs  were 
enormously  inorvased.  Again,  the  prior  mort- 
gagees might  haye  exercised  powers  of  sale  before 
the  trustees  could  take  proceedings  to  stop  the 
sale.  If  the  prior  mortgagee  having  the  legal 
estate  went  into  poosession  of  the  mortgaged  pro- 
perty, the  whole  of  the  inoome  might  have  been 
stopped,  and  there  might  hare  been  nothing 
fOTtooomiiuf  to  pay  tiie  interest  on  the  trust 
security.  If  the  trustees  took  proceedings  in  the 
Inonmbered  Estates  Court  or  elsewhere  to  obtain 
a  ule  of  the  estate,  some  time  mig^t  dapae 
before  even  a  binding  order  of  the  oourt  fm  a 
sate  could  be  obtainM,  and  eren  after  snoh  an 
order  was  obtained  there  might  be  a  considerable 
lapse  of  time  before  a  sate  oould  be  effeoted. 
Indeed  in  this  case  a  sale  was  ordered  as  far  back 
as  1894  or  thereabouts,  and  no  sale  has  been 
Seated  up  to  the  presrait  time,  although  this 
particular  delay  is  no  doubt  luigely  due  to  com. 
paratively  recent  circumstances.  But  in  any 
case,  pending  a  satisfkotOTy  sale  being  effected 
under  the  o^r.  the  trustees  might  receive  no 
inoome  from  the  mortga^fed  property.  The  prior 
mortgagees  would  be  entiuea  to  receive  the 
income  if  in  possession,  and  even  when  a  recmver 
was  app(nnted  by  the  court  he  would  have  to  apply 
the  income  la  the  first  place  for  the  benefit  of  the 
prior  mortgagees.  Our  courts  have  always 
oonddaed  it  a  matter  of  importance  to  be  bmrne 
in  mind  hy  a  trustee  oontem^ting  an  advance  of 
trust  mon^  on  seonrity  of  raaU<y  under  the 
provisifms  c«  setUunents  ot  an  ordinar^r  kind  like 
iliiB  marriase  aetttoment  that  the  security  should 
be  one  which,  in  oaae  tiie  mortgagor  not  being 
able  to  pay,  oould  readily  be  made  available  to 
yield  income  to  pay  the  interest  which  might  be 
required  by  a  tenant  for  life  or  possibly  for  the 
maintenance  of  some  infant  etttui  ^pte  truat.  In  a 
case  like  the  present  all  inoome  might  be  stopped 
for  ^ears,  as,  indeed,  has  happened.  The  right  of 
an  incumbrancer  to  apply  under  sect.  43  of  the 
Act  21  <b  22  Yict.  o.  72  for  a  sale  of  the  land 
affords  no  sufficient  remedy  to  a  trustee  who  is 
only  a  puisne  incumbrancer,  for  the  reasons  I 
have  already  pointed  out;  and  in  addition  to 
those  reasons  I  may  add  that  under  sect.  53  of 
the  last^mentioned  Act  tJie  judge  has  a  discre* 
tifm  as  to  ordering  a  sale,  and  an  incnmbranoer 
might  poeubly  not  be  able  to  obtuii  an  order, 
enaoiauy  if  no  IntraMt  was  actually  in  arrear  and 
alftluotherincumbranoeTB  opposed  a  sale.  Again, 
in  tin  present  case  a  conuderable  part  of  the 
vuxtgimed  land  was  in  hand  at  the  time  of  the 
niOTtgage.  That  might  at  the  time  have  been 
even  ox  advantage,  when  there  was  a  reaident 
owner  to  mam^  the  estate.    But  if  bad  times 
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came — and  a  prudent  investor  ought  to  contera> 
plate  the  possibility  of  that  happening— «nd  the 
resident  owner  was  no  l<mger  there  to  manage, 
considerable  risk  might  oe  involved  in  the 
management  of  auoh  an  estate  by  a  mortgagee  in 
possession  or  by  a  receiver.  Moreover,  on  a  ques- 
tion of  title,  notwithstandii^  theprovirions  <a  tiie 
Irish  Registration  Aot  to  which  I  have  refened* 
a  puisne  mortgi^^  who  has  not  the  deads  or  tiko 
legal  estate,  has  to  mn  a  risk.  An  equitaUe 
mortgi^ee  by  depoeit  ot  deeds  witiiout  writii^r 
may  obtain  a  poteotly  good  charge  as  against  a 
subsequent  restored  mcn-toige :  (see  Be  Burke's 
Uttate,  9  L.  Bep.  Ir.  24).  It  u  said  on  behalf  of 
the  defendant  that  this  only  necesdtates  careful 
inquiry  on  behalf  <rf  an  intending  puisne  mort- 
gagee as  to  where  the  deeds  are,  and  on  what 
account  t^ey  are  held ;  bat  the  inquirer  might  be 
misled,  and  why  should  a  trustee  ran  any  unneoea- 
sary  risk  P  A  trustee  is  not  obliged,  to  lend  trust 
money  on  a  puisne  mortgage.  In  the  present  case 
the  defendant  would  have  had  no  difficulty  in 
obtaining  as  security  a  first  mortgage  on  lands 
in  England  or  Ireland,  assuming  even  that  he 
had  bMn  obliged  to  invest  on  some  mortgage. 
And  I  may  here  refer  to  the  fact  that  in  the  pre- 
sent case,  so  tar  as  I  can  see,  no  inquiry  as  to  the 
title  deeda  was  made  at  alL  Looking  at  all  those- 
dronmstanoea,  I  oaanot  bring  mysdf  to  think 
that  the  defendant  was  jnstined  as  trutee  in 
taking  the  seourity  in  quration.  Tlui  renders  it 
unnecewary  tor  me  to  o<mrider  the  question  as  to 
the  true  value  olt  the  estate  at  the  time  the 
advance  was  made,  upon  which,  also,  Cozens- 
Hardy,  J.  came  to  a  conoluaion  adverse  to  the 
defendant.  This  brings  me  to  a  consideration  ot 
the  hurt  question,  whether,  aisuming  that  th» 
Judicial  Trustees  Act  1896  applies,  the  defendant 
is  protected  by  the  provisions  of  sect.  3.  Now, 
that  the  defendant  acted  "  honestly "  is  clear. 
But  I  r^rret  to  say  that,  desirous  as  I  am  of  giving 
to  trustees  the  benefit  of  the  section  and  of  not 
unduly  curtailing  the  application  of  its  provisions. 
I  do  not  see  my  way  to  hold  in  the  circumstaacee 
of  this  case  that  the  defendant  has  acted  "reason- 
ably, and  ought  fairly  to  be  exooeed  tor  the 
breach  of  trust  and  for  omitting  to  obtain  tiie 
directions  ol  the  oonrt  in  the  mamr  in  which  he 
committed  snoh  breaoh."  It  does  not  appear  to- 
me that  the  d^endant  ever  really  considered 
the  question  whether  the  security  he  took 
was  one  which  in  its  nature  it  was  prudent 
and  right  for  him  as  a  trustee  to  take.  He 
took  no  advice  on  the  point.  Counsel  waa 
employed  to  settle  the  form  ot  the  security 
taken,  but  was  not  asked  to  adviae  and  did  not 
advise  the  trustees  as  to  whether  such  a  security 
one  that,  under  all  the  circumstances  of  the 
case,  oould  prudently  and  properly  be  taken  hy 
them.  A  solicitor  was  employed,  but  he  was 
acting  for  the  mortgagor  aSao,  and  dearly  was 
not  a  proper  person  to  be  employed  by  the 
trustees  tor  the  purpose  ot  adrising  them  on  the 
point  in  question;  and,  indeed,  on  Uto  aridenoe 
as  a  whol^  Icannot  say  tliat  it  satiafiea  me  t^t 
the  solicitor  ever  did  adrae  them  tm  the  ynnt. 
All  that  the  defendant  can  say  ra.  the  subject  in 
his  eridence  is  that  he  saw  the  solidtor  (Mr. 
Wade)  five  or  six  times  about  the  particulara 
of  the  i)roperty,  and  that  Kr.  Wade  saliBfied 
him  particularly  about  the  investmuit  and  that 
it  would  come  within  the  tour  comers  of  the 
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marriage  settlement.  Tina  is  not  aatasfiutorj, 
and  Hr.  Wade  ib  dead ;  bnt  bis  entrieti  ot  charges 
against  the  trasteea  are  forthcoming  and  have 
been  pat  in  evidence,  and  there  is  no  entry 
showing  amj  advice  ^ven  b^  him  to  them  on  the 
point  in  question.  The  evidence  oi  Mi.  Wade's 
4derk,  so  far  as  it  goes,  also  tends  to  n^ative  the 
idea  of  any  sach  advice  bavins  been  given.  And 
Oozene-Hardy,  J.  holds  that  uie  trustees  did  not 
act  reasonablj,  snd  he  points  ont  that  tbej,  or 
one  of  them,  suggested  the  advanoe  and  aooepted 
the  security  on  the  unsupported  statement  or  the 
partiooJars  of  the  estate  inmished  bj  or  on  behalf 
of  the  mortgagor.  It  is  said  on  behalf  of  the 
defendant  that  he  ought  to  escape  liability  because 
it  is  suggested  tiiat  if,  before  acoeptiug  the  seen* 
zity,  he  mid  talnn  the  advioe  of  oouudi  in  Ire- 
land be  woald  have  been  advised  UtaA  the  seonrity 
ma  a  ^vtmer  ,one  for  him  aa  tmstoe  to  aocept ; 
and  it  u  nirOier  said  that,  even  if  he  had  broaght 
the  matter  before  an  Irish  court  for  directions, 
that  court  Toold  have  sanctioned  the  advance  on 
the  eeonrity  in  question.  But  it  is  diffioolt  to 
determine  what  might  have  happened  in  ihe 
hypothetieaX  case  of  uie  defendant  s  having  taken 
a  tape  which  he  never  did  take ;  and  I  cannot 
assume  that,  if  those  steps  had  been  taken  and 
the  facts  as  to  the  security  had  been  properly 
stated  to  counsel  or  to  the  court,  the  tmsteee 
would  have  been  advised  or  authorised  to  make 
the  advanoe.  There  ia  another  consideration 
which  appears  to  me  fatal  to  this  argument  on 
behalf  <n  the  defendant.  If  counsel  had  been 
asked  to  advise  <»■  the  oonrt  to  sanoUon  the 
security,  the  first  thing  tiiat  wonid  have  been 
raqnired  by  coonsel  or  by  the  oonrt  is  the  oonseokt 
to  the  proposed  investUMiit  of  the  plaintiff,  Urs. 
Ohapman,  which  was  neoessaiy  nnder  the  settle- 
ment, and  was  not,  in  fact,  obtained  by  the  defen- 
dant ;  and  I  canna4i  assume  as  against  her,  if  her 
consent  had  been  asked  after  a  proper  explana- 
tion of  the  nature  and  circumstances  of  the  pro- 
posed secnrity,  that  she  wocdd  assuredly  have 
consented  to  the  change  of  investment  It 
appears  to  me,  therefore,  that  I  cannot  hold  that 
the  defendant  has  brought  himself  within  the 
provisions  of  sect.  3,  I  ought,  perhaps,  to  say  a 
word  on  the  argument  on  behalf  of  the  defendant 
that  he  ought  not  to  be  held  liable  on  the  ground 
tiiat  the  loss  to  the  trust  estate  has  occurred,  not 
from  any  defect  in  title  or  from  the  nature  of  the 
securitrf  taken,  but  solely  from  the  unforeseen 
depreciation  in  value  of  the  lands  mortgaged. 
Bnt  the  answer  is  obvious.  If  the  tnistee  nad 
acted  as  he  should  have  done^  and  not  invested 
mi  the  security  in  qnestian,  the  loss  wonld  not 
have  oconrred  to  the  trust  estate.  In  my  <qnnion, 
the  appeal  foils,  and  shonld  be  diamisaed. 

AppttU  dumused. 
Solidtors  for  the  appellant,  Uife,  HenUy,  and 
Btveet. 

Scdidtor  lor  the  respondent,  Franeit  H.  8vMet, 
for  Fonhato  and  Pearler,  Preettm. 


JToy  29  and  31. 
(Before  GoixiHB,  ItJb.,  Mathew  and  GozBXS- 
Habdt,  hJJ.) 

MOB&IS  V.  XOBTHBBN  EMPI.0TBB8*  MVTUAL 

Ihdeunitt  Cokp^t  Limitbd.  {a) 

APPEAL  PBOH  THB  KINO'S  BBMCH  DIVISION. 
PreusHce  —  Appeal — Cowtty  Court — Order  made 
under  sect.  5  of  Workmen's  Coinpetuaiim  Ael 
1S97— 'Appeal  to  High  Court  —  County  CowrU 
Act  lSaS[5l  &  62  Fie*,  c.       s.  120. 
An  appeal  from  an  order  made  by  a  County  Court 
judge  under  §ect.  5  of  the  Workmen'$  Compenia- 
tion  Aot  1897  Um  to  the  High  Court  under 
KCt.  120  of  the  County  Courts  Act  1888. 
This  was  an  appeal  by  the  plaintiff  from  an  order 
of  the  Divisional  Court  (Lord  Alverstone.  C  J , 
Darling  and  Ghannell,  JJ.)  setting  aside  the  order 
of  the  County  Court  judge. 

The  plainufE  was  injured  by  aocndent  arising 
out  of  and  in  the  course  of  his  employment  by  the 
Daroy  Lever  Coal  Company  in  a  colliery,  and  took 
proceedings  for  compensation  nnder  the  Work- 
men's Conipenaaition  Aot  1897. 

On  the  8th  Hay  1901  the  Gonnty  Gomt  jnd« 
made  an  award  in  favour  of  the  plmntiff  fw  t£e 
payment  of  a  weekly  sum  of  14s.  9d.  dnring 
incapacity. 

The  Darcy  Lever  Goal  Company  was  bong 
wound-up,  and  no  paymeuta  were  made  to  the 
plaintift  under  the  award. 

Tbe  plaintiff  then  applied  to  the  County  Coort 
judge  for  an  order  against  the  Korthoni 
Employers'  Afntnal  Indemni^  Company,  onder 
sect.  5  of  the  Workmen's  Compensatwn  Act 
1897,  alleging  that  the  Daroy  Lever  Coal  Com- 
pany were  entitled  to  the  amount  of  the  we^j 
payments  from  the  insurance  company. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict,  a  97)  provides : 

SeoL  5  (1).  Whsr«  soy  empU^sr  beoomee  li^ls  ante 
tUs  Aot  to  pay  oonpeMatum  in  respaot  of  any  aooidit, 
and  is  entitled  to  aoy  sam  from  inflsnrs  in  respeot  d 
tbe  amoimt  doe  to  a  workmaD  a&der  Booh  liabilitj,  tbta 
in  the  event  of  the  employer  beoomiag  baokropt  .  .  • 
ot,  it  the  employor  ia  a  oompaay,  of  the  oompany  bsfiiv 
oommeaoed  to  be  wonnd-np,  SQ<di  wwkmaa  shsU  bsTCB 
fiist  charge  opoo  tbe  sum  aforesaid  for  the  amooBt  id 
dae,  and  tiw  jadge  of  tbe  Coonty  Conrt  may  direat  tiN 
inaorers  to  pay  saob  stun  into  tbe  Poet  Office  Sftvinga 
Bank  in  tbe  name  of  the  re^trar  at  such  oonrt,  sod 
order  tbe  same  to  be  invested  or  applied  in  aoooidenoa 
with  the  provisionh  ci  tbe  first  nohedole  hereto  widi 
xefereaoe  to  the  investment  in  the  Post  Offiee  Saving* 
Bsak  of  any  sam  allotted  as  oompensatiom,  and  iboM 
provisions  shall  apply  uoordingly. 

The  County  Court  judge,  on  t^e  4th  Dec  19(A' 
made  an  ordw-  under  sect.  5  E^ainst  the  insuiaaee 
oompany  in  favour  of  tbe  plaintifE. 

The  insnranoe  oompany  appealed  to  the  King's 
Bench  Diviwm,  ana  it  waa  objected  on  befaaU 
of  the  tjaintoif  that  tiiere  was  no  right  of  a]^esl 
to  the  High  Court  from  any  order  made  under 
sect.  5  ci  ^be  Worknuu'a  GompenaatioB  Aot 
1897. 

The  Ooonty  Courts  Aot  1888  (51  &  52  Tiot 
o.  43)  provides : 

Seat.  12t.  If  any  party  in  any  aoticB  or  matter  Aall 
ba  dissataified  with  the  determination  or  dizeetioa  of  lha 
jndge  in  point  of  law  or  eqalty,  or  i^on  the  aduiiaara 

'ai  Baported  by  J.  H.  WiLUAns  E«4h  Barriswr-M-I'v- 
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or  rqaotum  of  »aj  ATidaiioe,  the  pu^  anriOTed  bj  th* 
jndgmont,  dizvotioB,  dtoiaion,  or  ordar  of  tiw  jndge  11U7 
■iq>pMl  from  tht  SUM  to  the  High  Court  in  tooh  nuuuwr 
nbjMt  to  mdi  ooBditlons  M  mi?  b*  f or  ttie  tinw  bsiiv 
proridtd  by  tiw  mks  cf  ths  Sapreme  Conrt  zsgnlktinc 
the  pioa>(liir»  on  sppssls  ttom  hif«ior  ooorts  io  the 
High  Onrt. 

The  Dinuonal  Court  (Iiord  AlversbHie.  CJ., 
Darling  and  Ohannell,  JJ.)  held,  following  their 
dedsion  in  the  preTions  case  of  Kniveton  t. 
Northern  EnmUyera*  Mutual  Indemnity  Coin, 
pany  (1902)  1  £.  &  880),  that  the  ^pe^  woold 
lie,  and  allowed  the  appeaL 

The  plaintiff  appealed,  witii  leare. 

.Sumo,  K.C.  and  Cheater  Jone*  for  the  appel- 
lant.— The  decision  of  the  Divisional  Court,  that 
an  a^eal  wonld  lie  to  the  Kin^s  Bench  Dirision 
from  an  order  of  a  County  Court  judge  under 
sect.  5  of  the  Act,  was  wrong,  and  that  court  had 
no  jurisdiction  to  entertain  the  appeaL   In  Leech 

Xt/e  and  Health  A§Buranee  AgsontUion  (84  L.  T. 
Rvp.  414;  asOl)  1  K.  B.  707)  it  was  held  that  an 
appeal  could  not  be  brought  to  this  oourt  in 
respect  of  orders  made  under  sect.  5,  because  an 
application  under  that  section  was  not  one  of  the 
matters  included  in  clause  4  of  the  2nd  schedule 
to  the  Act,  which  alone  mvB  a  right  of  appeal  to 
the  Court  ct  Appeal.  Every  proceeding  under 
the  Act  is  an  arbitraticm,  and  tlwre  is  no  right  of 
ai^eal  at  all  exo^t  that  wlikdi  is  expressly  f^ven 
byiheAct.  This  is  not  <Hieoftlie  matters  in  respect 
<H  which  a  right  of  appeal  is  given  hj  the  Act, 
and  therefore  tiiere  is  no  right  of  ap^ieal  to  any 
conrt.  A  proceeding  under  sect.  5  la  in  effect 
merdy  iMrooess  in  aid  of  execution  to  enforce  the 
payment  oi  oompenBati<ni  given  by  the  Act 
— see  rales  51  et  s»q.  of  the  roles  under  the  Act 
— and  there  can  be  no  appeal  in  such  a  matter. 
This  jurisdiction  is  created  and  conferred  entirelj 
by  the  Act.  The  Act  is  a  code  complete  in  itself, 
And  expressly  provides  for  a  restricted  right  of 
appeal,  which  oj  inference  negatives  hny  other 
ji^t  of  appeaL  The  effect  of  we  decision  of  the 
Divimonal  Court  may  be  to  give  a  ri^ht  of  appeal 
to  the  King's  Bench  Division  in  all  interlooatoiy 
matters  arising  under  the  Act,  and  that  oonld 
never  have  been  intended.  Sect.  120  of  the 
Gounty  Gonrts  Aet  does  not  wplj  to  matters 
under  iiba  Workmen's  GompensMion  Act. 

Haldane,  X.G.  and  F.  E.  SmUh,  for  the  res- 
-pondente,  were  not  called  upon  to  argue  this 
point. 

Collins,  M.R. — This  is  an  appeal  from  the 
judgment  of  the  Divisional  Court  upon  a  question 
arising  under  sect.  5  oi  the  Workmen's  Compen- 
sation Act  1897.  For  the  purpose  of  the  present 
question  it  is  enough  to  say  that  sect,  o  deals 
with  the  case  where  a  workman  has  been  injured 
hj  acddent  and  has  acquired  a  right  to  compensa- 
iaxm  from  the  employer  under  the  Act,  and  the 
employer  is  insored  agunst  that  liability,  and 
that  it  ^ves  the  workman  the  right  to  follow  the 
insurance  money  into  the  hands  of  the  insurers, 
if  the  employer  becomes  bankrupt  or,  being  a 
company,  is  bung  wound-up.  In  this  case  uie 
workiiian  obtained  an  award  for  the  payment  of 
compensation  by  his  employers,^  who  were  a 
company;  the  company  went  into  liquidation,  and 
the  payments  un^r  the  award  were  not  made. 
The  workman  allwed  that  his  employers  were 
■entitled  to  receive  t£e  amount  of  the  compensation 


from  an  insurance  company,  the  present  respon- 
deuts,  and  he  made  an  application  to  the  County 
Court  judge,  under  sect.  B  of  the  Act,  for  an 
order  makmg  the  insurance  money  available  for 
t^e  payment  tiie  compensation  payable  to  him 
under  the  award.  The  County  Court  judge  made 
anordorin&vourfrf  the  pliunnff.  Tlu  insuxaaoe 
oomponT  gave  notioe  of  appeal  to  this  court ;  but 
we  lud  lUud,  in  Leeeh  v.  Life  and  Health  A—ur. 
anee  AeModatUm  (84  L.  T.  Rep.  414 ;  (1901)  I  K.  B. 
707),  that  tiiere  was  no  right  of  appeal  to  the 
Court  <rf  Ai^>eal  from  an  order  made  bya  County 
Court  judge  up<m  aa  appUcation  by  a  work- 
man against  his  employm^  under  the  above 
section.  The  insurance  company  acoordinffly 
appealed  to  the  King's  Bench  Diviuon.  In  uie 
Divisional  Conrt  the  objection  was  taken  that  an 
appeal  would  not  lie  to  that  oourt.  The  court, 
however,  held  that  the  appeal  would  and 
revers^  the  decision  of  the  County  Court  judge. 
Two  points  arise  on  this  appeaL  The  first  point  is 
whether  the  Divisional  Court  had  any  jurisdiction 
to  entortain  the  ai^teal.  That  p(nnt  can*  I  tlunk, 
bedeoltwithinaveiyfewwwda.  Theoonrtfadow 
felt  no  diffioulhr  upon  theqnestion  of  juriedietiott. 
We  have  held  m  this  court  that  an  appeal  in  a 
matter  ol  this  kind,  which  is  not  an  moident  oi 
the  spedol  jorisdicticm  to  award  oompensaticm 
conferred  upon  the  County  Oourt  judge  by  the 
Worlonen's  Compensation  Act  1897,  is  not  one  of 
that  particular  class  of  matters  specially  allocated 
to  this  court  by  the  Act,  and  that,  not  b^i^  within 
those  categories,  no  appeal  would  lie  to  this  court. 
We  did  not,  however,  hold  that  there  was  no  right 
of  appeal  at  all.  Therefore  the  poeiticm  is  that 
the  Coun^  Court  judge,  acting  in  a  matter  within 
his  jurismction,  has  made  an  order,  and  that 
therefore  the  case  comes  directly  witbin  the  words 
of  sect.  120  of  the  County  Courta  Act  1888,  which 
provides  that,  "if  any  party  in  any  action  or 
matter  shall  be  dissatianed  with  the  d^erminatitm 
or  direotaon  of  the  jadgeinp<nntol  law  or  equity, 
ornp(mtheadmisnonori«jeBtion<^  ox^evicunoe, 
the  party  aggrieved  1^  the  judgment,  directicai, 
dednon,  or  oraer  of  toe  judge  may  ai^»eal  to  ibe 
HighCourt  ..  That  word  "matter"  relates 
to  matters  other  than  actions  and  the  decisiona 
therein,  and  is  a  most  comprehensiTe  term. 
Therefore,  primd  fade,  there  was  clearly  juris- 
diction in  the  Divisional  Court  to  entertain  the 
appeal  against  an  order  in  a  matter  with  which 
the  County  Conrt  judge  dealt  in  the  course  of  his 
jurisdiction.  The  jurisdiction  to  entertain  the 
appeal  dearly  exists  unless  there  is  something  in 
the  Workmen's  Compensation  Act  itself  to  take 
away  thatprima/aeie  jurisdiction  of  theDivisional 
Court.  The  appellant's  counsel  have  been  unable 
to  point  out  anything  in  the  Workmen's  Gom£«n- 
sation  Act  which  would  take  away  the  jnrimd 
facie  right  of  appeal  to  the  Sling's  Bench  Diriaion. 
"  Matter  "  is  a  general  term  which  has  been  used 
by  the  L^pslatmre  to  incHnde  everything  besides 
an  acti<m  which  oomes  within  the  jnris£ction  al 
a  County  Court  judge.  In  my  opini<m,  therefore, 
the  Divuional  Court  had  jnrisd»ni<ai  to  entertain 
the  appeal,  and  were  i^ht  in  ao  holding. 

MA.THEW,  L.J. — ^I  am  of  the  same  opinion. 

Cozens- Habdt,  L.J. — am  of  the  same  opinion. 
On  the  question  of  jurisdiction  I  desire  to  add  bnt 
a  few  words.  It  seems  to  me  to  be  perfectly  dear 
that  the  word  "  matter**  in  sect.  120  of  the<3QimtT 
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Courts  Act  gives  a  right  of  appeal  to  the  Divi- 
aional  Court  from  an  order  made  bj  a  Conntj 
Court  jud^  under  sect.  5  of  the  Workmen's 
Compensation  Act.  The  court  below,  therefore, 
had  juriBdiction,  and  i^htlj  entertained  the 
appeaL  Appeal  dUmiseed. 

Solidtors  for  the  appellant,  Chetter,  Broome, 
and  GriffiiheM,  for  Iwdmg  and  Femihough, 
Bolton. 

S<di<dtor8  for  the  reepondenta,  BowtHiffeM,  BawU, 
and  Co.,  tor  Peace  and  EUia,  Wigan. 


May  27  and  June  2. 
{Before  Collins.  U.B.,  Katbbw  and  Cozens- 
Habdt,  L.JJ.). 

WlOHTWICK  V.  POPB  AND  0TH1E8.  (o) 
OBIOIHAL  APPLICATION. 

Praetice — Court  of  Appeal — Security  for  coett— 
Ap]fiication  for  a  new  trial — Supreme  Court  of 
Judieaiure  Act  1890  (53  <£  54  T%ct.  c.  44),  «.  1 
—Order  LVIIL,  r.  15, 

The  general  rule  of  preietice,  laid  down  by  tJie 
Court  of  Appeal  m  Heoksoher  e.  Orosley  (1891) 
1  Q.  B.  224),  TUtt  to  order  security  for  eoste  of  a 
motion  for  a  new  trial  wHl  no  longer  he  treated 
as  binding,  and  the  court  tdU  exercise  the  same 
discretion  as  to  security  for  costs  in  the  ease  of 
an  application  for  a  new  trial  as  in  the  case  of 
any  other  appeal. 

This  was  an  application  hj  the  plaintiff  for  an 
order  that  the  duendanta  ahonld  gire  sacnrity  tor 
costs  of  the  appeal. 

The  action  was  tried  before  Lord  Alverstone, 
CJ.  with  a  jury,  and.  Hie  jnzy  haring  found  a 
Terdict  for  the  plaintiff,  jnd^ant  ma  entered 
for  the  pliuntitt. 

The  oefffiidants  duly  cniTe  notice  of  motion 
by  wa^  of  appeal,  aaldn^  for  judgment  or  for  a 
new  tnal,  and  the  motion  was  wfc  down  in  the 
BBW  trial  paper  in  the  Court  of  Appeal. 

The  puontift  then  applied  for  an  order  for 
aecnritj  for  coats  of  the  appeaL 

The  roles  of  the  Supreme  Court,  Order  LTm., 
providfl: 

Bole  15.  Snch  deposit  oe  other  isonrify  tot  the  oosta 
to  be  oooMiotied  br  any  appeal  shall  be  mads  or  given 
as  magr  be  directed  onder  apeoial  dzonmitanoM  by  the 
Court  of  Appeal. 

F.  J>.  Maekinnon  for  the  plaintiff. — ^The  appel- 
lants hare  no  means  to  pay  the  costs  of  the  appeal 
if  they  are  unsuccessful,  and  therefore  they  ought 
to  be  ordered  to  give  security  for  the  costs.  In 
Be  Hancood  and  Abrahams  (84  L.  T.  Bep.  857) ; 
(1901)  2  K.  B.  304)  it  was  said  by  this  court  that 
the  rule,  that  security  for  the  costs  of  a  motion 
for  a  new  trial  would  not  be  ordered,  was  anoma- 
lous, and  oaght  not  to  be  extended.  In  this  case 
the  appellants  really  ask  tor  judgment,  and  not 
for  a  new  trial. 

O.  A.  Seott  for  the  defendants. — This  is  a  motion 
for  a  new  trial,  and  tha  rule  is  well  established 
and  has  always  been  acted  upon  tiiat  this  court 
will  not  order  security  for  the  costs  of  a  motion 
for  a  new  trial : 

flecJwcher  t.  Crosley,  (1891)  1  Q.  B.  224; 
WalUin  T.  Johns,  7  Times  L.  Bep.  181. 

(a)  Reported  by  J.  U.  Wibums,  Esq..  &OTiner4t-Law. 
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When  there  has  been  a  trial  with  a  jury,  the  onlr 
appeal  to  this  court  which  is  a  final  appeal  ana 
not  a  motion  for  a  new  trial  is  when  uie  appel- 
lant accepts  the  findings  of  the  3017,  but  asks  for 
judgment  on  those  finun^s.  Here  the  sfipdlantt 
attack  the  finding  of  the  jury. 

MoAkinnon  replied. 

The  Master  of  the  Bolls  intimated  that  they 
would  consult  the  other  members  of  the  Comt 
of  Appeal  before  giring  their  dednon. 

Cwr.  adr.  mdt. 

June  2.— The  judgment  <A.  the  oourt  wa» 
read  by 

Collins,  ILB.— This  was  an  application  madfr 
by  tiie  respondent  in  a  motum  set  down  in  tb» 
new  trial  paper  for  security  for  costs  of  the 
motion.  The  cose  rused  no  points  of  an^  diffi- 
cult, and  we  were  all  oS.  opinion  that  in  tlw 
orduuuy  discretion  of  the  court  security  should 
have  been  ordered  in  this  case,  had  it  been 
teclmioally  a  final  appeal ;  but,  having  regard  to 
the  general  rule  of  practice  laid  down  in  Sedeseker 
T.  Crosley  (1891)  1  Q.  B.  224),  and  since  acted 
upon,  not  to  grant  security  for  costs  in  the  ease 
of  new  trial  motions,  we  took  time  to  oonsnlt  the 
other  members  of  the  court,  as  to  whether  the 
time  has  not  come  when  that  practice  should  be 
altond.  It  has  been  more  than  once  treated  as 
anomalous  (see  Re  Harwood  and  Ahndutme,  84 
L.T.Bep.857:  (1901)  2  K.  B.  304);  andwhea 
analysed  it  does  not  seem  to  rest  on  any  It^oal 
baaiB.  la  farmer  days  judgment  was  never  nTOi 
by  the  judge  at  Niai  Prius,  who  has  Men 
described  as  the  mere  instrument  of  the  court  to 
try  issues  (see  Wells  v.  Abrahams,  26  L.  T.  Bap. 
433;  L,  Bep.  7  Q.  B.  554);  andwhen  teareto 
more  was  reserved  the  matter  was  suspended  till 
the  rule  nin  could  be  moved  for.  Kowadays  the 
judge  has  complete  control  ol  the  cause  and  can 
enter  judgment  as  he  thinks  right.  Hence  there 
ia  now,  nnlees  the  learned  juc&e  has  declined  to 
^ve  judgment,  a  collateral  or  alternative  applica- 
tion m  every  motion  for  a  new  trial,  aekini;  the 
court  to  deal  with  the  judgment  acoordingly. 
There  seems,  therefore,  no  reason  in  principle  ny 
the  court  should  refuse  to  exercise  its  discretioa 
in  this  class  of  appeals  rather  than  in  others,  and, 
now  that  this  court  has  equal  jurisdioticHi  in  all, 
it  appears  undesirable  to  act  upon  ahazdandftat 
rule  applioable  to  one  olaaa  anLjt  and  laid  down 
whuL  tne  jurisdiction  was  first  asaumed.  Tba 
forming  of  separate  lists  is  a  matter  of  convemi* 
ence  only,  and  the  rights  of  the  parties  to  security 
for  coata  ought  not  to  depend  upon  tiie  list  in 
which  the  case  appears.  All  the  Lords  Justices 
concur  in  thinldjig  that  we  ought  not  any  longer 
to  treat  ourselves  aa  bound  by  the  role  laid  down 
in  Heekeeher  v.  Crodey  {ubi  sup.).  Security  to  the 
extent  of  25Z.  moat  be  given. 

Applieation  grai^d. 

SoUdtora  for  the  jduntiff,  Nieal,  Bon,  and 
Jones. 

SolicitOTs  for  the  dafendants,  Wonlner  and 

Sana. 
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Thunday,  June  5. 
(Before  Coixinb,  M.B.,  Mathew  aod  Cozens- 
Habdt.  L.JJ.) 
DuNHAK  V.  Clabx.  (a) 

AFPIAL  UlTDXB  THE  WOBEUBN'S  COKFBKSATION 

ACT  im. 

Swufioifw  and  voarkman — Injury  by  aecident — 
GompmaaHon — Death — Cauae  of  deatii^BenUt 
of  accident — Workmen' »  Compentaiion  Act  1897 
(60  a  61  Viet.  c.  37),  t.  1  (1). 

A  workman  received  an  injury  to  hiafoot  by  acci- 
dent arieing  out  of  and  in  the  course  of  hie 
employment,  and  afier  an  interval  of  more  than 
a  fortnight  eryaipeUu  tupervened  and  caused  hie 
death. 

The  Counfy  Court  judge  held  that  hie  widow  wot 
not  entxtled  to  compentaiion  under  the  Worh' 
men's  Compensation  Act  1897,  beeauee  death  was 
not  the  natural  and  probable  consequence  of  the 
injury  aitd  therefore  did  not  result  from  the 
injury. 

Held  {allowing  the  appeal),  that  death  might 
"  reauU  from  the  injury  "  oUhough  it  was  not  a 
natural  and  probaMe  consequence  of  the  injury, 
and  that,  if  death  did  injact  mutt  from  me 
tftjury,  compensation  was  payable. 
This  waa  an  appeal  by  the  plaintiff  from  fbe 
award  of  the  Counly  Coort  judge  at  Walsall  in 
prooeedinga  lor  oompeztsation  nnder  the  Wmk- 
men's  Oompenaation  Act  1897. 

The  plfuntiff  waa  tiie  widow  and  administratrix 
o£  a  irorkman  who  was  injured  by  accident 
arimng  ont  of  and  in  the  oourae  ot  hie  employ- 
ment 1^  the  defendant  in  an  employment  to 
which  the  Workmen's  Compensation  Act  1897 
applied. 

On  the  2nd  Sept.  1901  the  workman  was 
engaged  in  carrying  a  heavy  pipe  np  some  steps 
when  the  pipe  fell  upon  his  toot  and  injured  one 
frf  his  toes. 

The  workman  attended  a  hospital  as  an  out- 
patient until  the  16th  Sept.,  when  erysipelas 
saperrened  aad  he  was  ordeced  to  bed  by  his 
doctor,  and  he  died  on  the  27th  Sept. 

The  doctor  who  attended  the  deceased  work- 
man gave  eridenoe  <m  behalf  of  the  plaintiff  and 
stated  that  erysipelas  started  from  the  wound  in 
the  foot;  that  it  was  phlagminona  ezysipdas, 
which  was  an  tmoonmum  form ;  tiiat  the  cause  of 
death  was  blood  poisoning  caused  by  erysipelas 
in  the  wound ;  that  erysipelas  was  not  a  necessary 
Teeolt  of  a  wound  of  that  kind,  but  was  very 
unosoal;  that  erysipelas  is  doe  to  germs  which 
enter  from  without ;  that,  with  a  wound  properly 
dressed  and  kept,  erysipdas  would  be  theoreti- 
cally impossible ;  tluit,  in  case  of  a  wound 
not  being  kept  open,  he  would  expect  erysipelas 
in  less  than  ten  days,  if  at  all ;  that,  if  erysipelas 
started  more  than  fifteen  days  from  the  date  of  a 
wound,  he  would  expect  that  the  wound  had  been 
reopened. 

A  doctor,  who  gave  evidence  on  behalf  of  the 
defendant,  stated  uiat  eirsipelas  was  a  very  unusual 
oonseqnence  of  a  wound  such  aa  that  received  by 
the  qeeeaaed  workman;  that  etysipelas  was 
oaased  by  the  introdnction  of  germs  imly ;  that, 
if  tha  gnnis  were  introduced  when  the  wound 
was  cauaed,  he  would  expect  erysipelas  to  come 
ont  in  six  days  at  the  most. 
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The  defendant  contended  that  the  death  was 
not  the  result  of  the  injury  by  the  aocident,  bnt 
that  the  erysipelas  most  have  been  caused  by 
snoe  subsequent  oondoct  tm  the  part  at  toe 
deceased ;  that  the  injury  by  accident  waa  not  the 
proximate  cauae  d  the  dBftth ;  and  that  tiw  death, 
was  not  the  natural  and  probable  oonBeqaenoe  oi 
the  injury  by  the  aoddent. 

The  Workmen's  Compenaatimt  Aot  1897  (60  & 

61  Vict.  c.  37)  provides : 

Saot.  1  (I).  If  in  no;  •mptt^msnt  to  vbioh  this  Aot 
applisB  perioual  injuty  hj  ao^dsnt  ariusg  ont  ot  and 
in  the  ooaneof  the  empLiTmint  is  oaosad  to  a  worksaaa, 
hiB  employer  shall,  snbjeet  as  hsniufter  msntionsd,  be 
liable  to  pay  oompenaatioti  in  aooordanoe  with  the  fiiat 
aahedale  to  this  Aot. 

First  Sohfldnla. — Claase  1.  The  smooat  of  compsnM 
tioQ  onder  this  Aot  shall  bo— (a)  WhsM  death  xesultB- 
from  the  injui7.    .   .  . 

The  County  Court  judge  stated  his  decisicm  as 
follows  :  "  1  find  and  awaxd  that  applicant  is  not 
entitled  to  compensation  on  ground  that  death 
not  result  of  accident — i.e.,  not  natural  or  probable 
consequence." 

The  plaintiff  appealed. 

B/uegg,  K.C.  and  R.  J.  Lawrence  for  the 
appellant. — The  learned  County  Court  judge  waa 
wrong  in  holding  that  the  death  did  not  result 
from  the  injury  because  it  waa  not  the  natural 
and  probable  consequence  of  the  injuiy.  Under 
the  Act  compensation  is  payable  if  death 
"  results  "  from  the  injury  by  accident.  In  this- 
case  tiiere  was  an  injury  by  accident,  and  erysipe- 
las supervening  upon  the  wound  caused  the  death. 
The  death,  therefore,  was  the  result  ot  the  injury 
by  accident : 

LloyA  V.  Bugg  and  Co.,  81  h.  T.  Sep.  768;  (1900> 
1  Q.  B.  481. 

Death  may  result  from  the  injury  by  accident 
although  it  may  not  be  the  natural  and  probable 
consequence  of  that  injuiy.  It  is  sumcient  if 
death  does  in  fact  result  from  the  injury.  The 
County  Court  judge,  therefore,  clearly  misdirected 
himself  upon  a  question  of  ^w  in  holding  that 
death  does  not  result  from  the  injury,  within 
the  meaning  of  the  Aott  nnleaa  it  is  the  natural 
and  probaue  consequence  of  the  injory.  In 
Thon^son  t.  Ashiington  Coal  Company  (84  L.  T. 
B«p.  412)  a  workman  who  was  emplc^^  in  a 
colliery  got  a  small  piece  of  coal  into  his  knee 
with  the  result  that  blood  poisoning  set  in  and  he- 
died,  and  it  was  held  that  his  death  was  thereaolt 
of  an  injury  by  accident,  and  that  oompeo nation 
was  payable  nndra-  the  Act. 

IHsturnal  for  the  respondent.— The  learned 
County  Court  judge  properly  directed  himself  as 
to  the  law,  and  there  was  evidenoe  before  him  to 
justify  his  finding.  The  case  <^  iXbyd  v.  Sugg 
arid  Co.  {vM  sup.)  has  no  applicatum  to  the 
present  case.  The  decision  in  that  case  waa  that 
an  injury  caused  by  some  fortuitous  and  unex- 
pected event  is  caiued  by  accident  although  it 
may  be  aggravated  bythephy8i<»l  condition  of  the 
workman  at  the  time  of  the  accident.  The 
evidence  of  the  doctors  showed  that  the  erysipelas 
was  not  the  result  of  the  injury  received  by 
accident,  but  must  have  been  set  up  by  some 
new  intervening  cause,  probably  some  car^esa 
conduct  on  the  part  of  the  workman.  The  hg'arj 
by  accidmt  was  not,  therefore,  the  proximate 
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oanae  of  the  death.  The  deciBion  of  the  Coontr 
Ooart  jndge,  that  the  death  mnst  be  the  natural 
and  probable  oouBequenceof  the  injtuy  byaooideut, 
was  right,  and  he  was  clearly  right  m  his  fioding 
that  in  this  case  it  was  not  the  natural  and  pro- 
bable consequence: 

Clark  T.  ChmiibarM,  38  L.  T.  Bap.  454  ;  3  Q.  B.  Dir. 

327; 

Bharv  T.  PouwII,  26  L.  T.  Bsp.  436 ;  L.  Rqp.  7  C.  F 

253; 

Pink  T.  flemuv,  68  L.  T.  Bw  413  ;  25  Q.  B.  Dir. 
396; 

Wintpmr  T.  Aeeidmt  Inturaneg  Company,  48  L.  T. 
Bap.  459  ;  6  Q.  B.  Dir.  42. 

Under  this  Act  the  proximate  canae  of  the  injnxf, 
in  reepeot  of  whicta  compenaatdon  is  daimed,  is 
alone  to  be  ccmaidBred,  and  the  employer  is  to  be 
HaUe  to  jMiy  compenaatacm  only  if  uie  aooident  is 
the  proximate  cause  of  that  injury. 

Buegg,  E.G.  replied. 

Collins,  H.B. — I  am  not  satisfied  that  in  this 
case  the  County  Court  jud^  did  not  misdirect 
himself  as  to  the  law.  Iix  his  award  he  says :  "  I 
find  and  award  that  applicant  is  not  entitled 
to  compensation  on  jfround  that  death  not  result 
of  accident — i.e^  not  natnml  or  probable  omiae- 
^uence."  Accepting  the  riew  of  tm  Ooonty  Oonrt 
jndge  that  at  the  time  ot  the  aooident  it  wonld 
haTe  been  onreaaonaUe  and  nnnatnral  to  expect 
that  erysipelas  and  death  would  follow,  tiie  qnee- 
tkm  aruee  whether  that  is  iba  right  standan  to 
apply  in  measuring  the  liaHUtiy  of  an  em^owr 
vinaer  the  Workmen's  Compensation  Act  To 
answer  that  qnestum  it  is  neoeasary  to  con- 
sider the  terms  of  the  Act  (ubt  sup.).  Now,  it  is 
not  denied  that  the  workman  was  injured  br  an 
accident  arising  out  of  and  in  the  course  of  his 
employment.  It  is  incumbent  npon  the  appli- 
oant  for  compensation  to  show  that  tiiere  was  an 
aoddent  which  caused  injurl^  and  that  death 
resulted  from  that  injuzy.  When  the  applicant 
has  shown  that,  he  has  done  all  that  is  necessary 
to  establish  the  claim  to  compensation.  It  is  a 
qneetiOT  of  fact  for  the  County  Court  judge 
whether  in  fact  the  death  did  result  from  the 
injury  caused  the  aocddsnt.  If  it  did,  then  it 
does  not  mister  how  imjoobable  or  unnatural  it 
might  have  ameared  tlutt  death  should  result. 
The  only  material  question  is  whether  there  has 
been  any  break  in  tJie  chain  of  causation,  whether 
any  new  act  has  intervened  between  the  injury 
1^  accident  and  the  snbaeqnent  death.  It  there- 
fore seems  to  me  tbat,  in  dealing  with  the  obli- 
gation to  pay  compensation  under  the  Act,  we 
must  not  treat  the  case  as  being  the  same  as 
a  case  of  breach  of  contract,  or  of  ordinary 
tort  This  Act  of  Parliamoit  has  imposed 
a  liability  to  pay  compensation  quite  inde- 
pendent oi  any  question  of  contract  or  negli- 
gence. The  employer  is  liable  for  injury  oy 
accident.  If  there  is  an  accident,  the  omy  ques- 
tion is  whether  the  alleged  injury  is  the  result  of 
the  aoradent.  In  my  (pinion  the  Counly  Court 
judge  has,  in  the  present  case,  laid  down  the 
wnmg  standard,  that  the  death  must  be  the  natural 
and  probable  craseqnence  d  the  accident. 
Although  death  might  not  be  a  natural  and 
probabu  consequence  d  the  accident,  yet  it 
might  be  caused  by  the  accident  without  any  new 
act  intervening  to  break  the  chain  of  causation. 
The  County  Ck»urt  jndge  misdirected  himself,  and 
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therefore  this  case  must  go  back  to  him  to  ba 
heard  again.   This  appeal  must  be  allowed. 

IfATHBW,  lij. — I  am  of  the  same  ophwrn. 
The  employer  contended  that  the  death  was  not 
the  result  of  the  injury  by  accident,  bat  was  due 
to  a  wholly  independent  cause.  He  alleged  that 
the  workman  behaved  in  a  wholly  unreasonable 
manner  after  he  had  been  injured  oy  the  aooidei^ 
and  thereby  aggravated  the  consequences  of  that 
injniy  and  brought  about  his  own  death.  We 
cannot  say,  upon  the  eridence,  that  the  workman 
acted  unreasonably  at  all  in  the  matter.  That 
oamiot  be  made  out  np<»  theevidoBce  beforeiu. 
I  agree  that  tiie  County  Court  judge  misdirected 
himjMlf,  beoanse  the  death  may  well  have  been  the 
result  of  the  injury  by  accident  although  it 
was  not  a  natural  and  probable  couequence  of 
the  accident.  This  ai^ieal  must,  tiierefore,  be 
allowed,  and  the  mattw  must  go  back  to  the 
Ooonty  Oonrt  jndge  to  be  reheard. 

CozBsa-HABDT,  LJ".— I  agree.  Although  it 
might  be  most  improbable  t£at  death  reralted 
from  the  accident,  yet  It  might  in  fact  have  been 
the  consequence  of  tiie  acculent.  The  qnestioii 
under  the  Act  is.  From  what  did  death  in  fut 
result  P  That  is  not  to  be  ascertained  simply  hj 
considering  what  might  reasonablT  and  natonllj 
be  expected  to  reenlt  from  the  acoidant,  bat  fma 
what  in  fact  happened. 

Solicitors  for  the  api>ellant,  Mowdiffet,  Ratok, 
and  Co.,  for  J.  F.  Adduon,  Walsall. 

Solicitors  for  the  respimdettt,  BobiiuoK  and 
Bradley,  for  C.  A.  LoxtM  and  Newman,  WalsaH 


June  5  and  6. 

(Before  Coluks,  H.B.,  Hathkw  and  Gozkhs- 
Hakdt,  L.JJ.) 

Mabshall  v.  Budbfobth.  (a) 

APnAL  inVDSB  THE  W0BKXBIT*8  COHFBlTSATIOV 

ACT  1897. 

Eimployer  and  worJeman^Injwry  by  accident 
CompensiUum  —  Bmployimnl — BuHdkig  hea^ 
repaired^"  8caffald*ng**— Ladder — Wcrkmewt 
C<mpensatum  Aei  lw7  (60  £  61  Fief.  &  S7), 

«.  7  (1). 

A  building  exceeding  3fifi.  in  haigkt  was  ietaj 

Xiredby  means  of  a  ladder,  the  lower  end  « 
h  reeted  on  the  ground  and  the  vpper  etd 
againet  the  parapet  of  the  buHding. 
A  workman  employed  on  the  toorh  feR  from  the 

ladder  and  woe  injwred. 
The  County  Court  judge  heid  thai  ih«  bmUiM 
was  not  being  repaired  "  by  means  tf  a  eea^old- 
ing,"  and  that  the  workman  wot  not  eamM 
to  eompeneation  under  the  Worhmen't  Co*' 
pensaiion  Act  1897. 
Meld  {diamieeing  the  appeal),  thai  the  County 
Courtjvdge  hadpro^perly  foiend  that  the  buUduM 
was  not  being  repaired  "  by  means  of  a  tcafoU- 
im^,**  within  the  meaning  of  eeet.  7  (1)  ^  the 
Worhmen'a  Compensation  Act  1897. 
This  was  an  appeal  by  the  pluntiff  from  the 
award  of  the  County  Court  judge  at  Scarboroo^ 
in  prooeedinga  for  compensation  nndw  the  Work- 
men's Compeusatiun  Act  1897. 

(■)  Boportad  br  J.  H.  WTLLum,  Bag.,  Bwil>ta^«l-La*< 
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The  plaintiff  was  employed  by  the  defendant 
niKm  the  repair  of  the  nm  (rf  a  bnildii^;  over 
in  height. 

The  phuntiff  was  a  slater's  labourer;  he  was 
aacendin^  a  ladder  with  alatea  for  the  slater,  who 
was  repairing  the  roof  and  waa  working  on  Ae 
Hxtf  of  the  Imildix^;  without  aaj  ladder,  omiriiiw 
board,  or  other  oontriTanoe  to  aamst  him  in  hu 
work. 

The  lower  end  of  the  ladder,  which  was  more 
than  30tt.  loi^,  rested  on  thti  ground  and  the 
upper  end  against  the  parapet  of  the  building. 

While  the  plaintiff  was  asoendine  the  ladmr  it 
slipped  and  bia  fell  and  was  injure£ 

The  Comity  Gonrt  judge  sua  that  it  appeared  to 
him  to  be  imposdUe  to  hold  thai  a  ladder  need 
only  as  a  means  tA  aooess  to  a  tool  which  was 
being  repaired  waa  a  wmfloldingwithin  the  mean, 
ing  of  the  Act,  and  he  accordingly  found  as  a  &ot 
that  the  bnildin|'  was  not  l^ng  repcured 
means  of  a  eoaffoMing,  and  held  tlut  the  plaintiff 
was  not  entitled  to  compensation  under  the  Act. 

The  plaintiff  appealed. 

A.  P.  Longaiaffe  for  tiie  appellant.— •The  Connly 
Oourt  judge  ought  to  hare  held,  as  a  matto:  <n 
law,  that  uie  ladder  which  was  used  in  this  case 
oonld  be  and  was  a  "  Boafioldin^'  within  the 
meaning  of  the  Act  In  Wood  v.  WaUh  (80  L.  T. 
BepT^S;  (1899)  1  Q.  B.  1009)  it  was  held  in 
this  court  that  a  building  which  waa  being  re- 
paired by  means  of  a  fibdder  was  not  being 
repaired  "  by  means  of  a  scaffolding,"  within  the 
meaning  of  the  Act.  The  effect  of  that  decision, 
howerer,  has  been  much  modified  by  the  deoimon 
of  the  House  of  Lords  in  Soddinett  t.  Newton, 
Chambers,  and  Co.  (84  L.  T.  &ep.  1 ;  (1901)  A.  G. 
49),  and  by  the  decision  of  this  court  in  Veazey  v. 
CkattU  (85  L.  T.  Bep.  574 ;  (1902)  1  K.  B.  494). 
In  Mavde  t.  Brook  (82  L.  T.  Eep.  39 ;  (1900)  1 
Q.  B.  575)  Bigbfj,  L. J.  said :  "  In  oonatrning  the 
Jim  we  aire  not  at  liberty  to  confine  the  meaning 
of  the  wwd  'eoafbdding'  to  that  which  is  ito 
most  usual  form;  anyttiing,  whether  usual  or 
nnmrnal,  that  can  pn^teriy  be  called  scaffold, 
ing  is  -  within  the  Act"  It  was  held  in  the 
Honae  Lords,  in  Hoddinott  t,  Newton,  Cham- 
bers, and  Co.  {ubi  lup.),  that  it  is  a  mixed  ques- 
tion oi  law  and  fact  whether  a  particular  ammge- 
ment  is  or  is  not  a  "  scaffolding."  In  tiie  present 
case  the  County  Court  judge  misdirected  himself, 
for  he  Bfud  that  it  was  impossible  to  hold  that 
this  ladder  was  a  "  acafloldiuff."  A  ladder  is  merely 
a  ready-made  combination  <n  piecea  of  wood,  and 
it  is  a  contrivance  for  use  in  work  upon  build- 
ings which  may  be  just  as  much  a  "  scaffolding  " 
as  any  of  the  other  combinations  of  pieces  of 
wood  which  haTc  been  held  to  be  scaffoldings. 
When  a  ladder  is  heiug  used  for  the  otHufemetion 
or  repair  of  a  buikUng  in  the  way  in  which  the 
Udder  was  being  nwd  in  ihia  case,  it  is  a 
"  Bonffolding  "  wit£in  the  meaning  of  iha  Act 

Buegg,  K.O.,  for  the  respmdent,  was  not  called 
upon  to  aigne. 

CoiiZiiMS,  If  .B.— In  this  case  the  learned  County 
Court  judge  has  held  that  a  ladder  was  not  a 
scaffol^ng.  The  facts  of  this  case  were  admitted. 
The  workman  was  employed  in  carrying  slates  up 
a  ladder  for  the  repair  of  the  roof  of  a  house  which 
exceeded  30ft.  in  height  The  ladder  was  over 
30ft.  long,  and  the  lower  end  rested  on  the  ground 
and  the  upper  end  against  the  honse.  The  County 
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Oonrt  judge  has  found  aa  a  &ot  tiiat  the  ladder 
was  not  a  aoaffoldii^  within  the  meaning  of  the 
Act  Unless  we  can  say  that  as  a  matter  of  law 
the  ladder  must  under  these  oironnutances  be 
a_  Bcaffoldiog,  we  oaanot  interfere  with  the  deei- 
non  <rf  the  County  Court  ju^e.  Looking  at  the 
Tarions  decisions  upon  this  question,  I  am  not  now 
able  to  give  any  dennition  of  a  scaffol^g.  but  we 
cannot  say  that  as  a  matter  of  law  a  ladder  is  a 
scaffoldiiig,  and  therefore  we  cannot  say  that  the 
learned  County  Oourt  judge  might  not  find  that 
it  was  not  a  scaffolding  without  miadireotonff  him- 
self. Therefore  we  cannot  interfere  wiui  the 
fin^ne  of  the  County  (Tonrt  jm^e,  and  this 
appeal  must  be  dismissed. 

l£ATHaw,L.J.— logree.  I  &il  to  see  any  ground 
for  saying  that,  as  a  matter  of  hiw,  a  iaaaiK  must 
be  a  aouColdiiig  within  the  meaning  of  the 

Act. 

Cozkns-Haadt,  L.  J.— I  think  that  it  is  impos- 
sible to  hold  that  a  ladder  must  be  a  soaffolduig, 
which  would  be  the  Icwioal  result  of  tiie  argnmant. 
on  behalf  of  the  appeOant 

Solicitors  for  the  appellant,  Hiffe,  Henley,  and 
Sweet,  for  T.  Sart,  Scarborouffh, 

Solicitors  for  the  reflponc^t  Bai^ord  and. 
FrmtkUmd,  for  John  Wh^Md,  Soarborongh. 


HIGH  COURT  OF  JUSTICE. 

KING^  BENCH  DITISION. 

April  25  otMl  28. 

(Before  Lord  Axtkbstoki,  C,J.,  Duling  and- 
OKAinngi.1.,  JJ.). 

Bnx  V.  KiNNiDT,  a  Ueto^litan  K^iiatntou  {a}., 
JutHeet — ApplicaHonfor  eummont-^OsB^nue  under 

GieBoman  Cathalie  Belief  Aet  lS28—IHeeretion 
of  maguirate  to  refuae  aummons  — •  Soman. 
CathoUc  Beli^Aet  im  (10  Cfoo.  4,  e.  7),  s.  34. 
Upon  a  mle  mm  for  a  mandamus  io  command  a- 
metropolitan  ttutgietrate  to  hear  and  deiermine 
an  education  for  a  summons  for  an  offence 
under  sect.  34  of  the  Soman  Ca^oUe  SeliefAet ' 
1829: 

Held,  that  though  the  information  disclosed  a 
piim4  fade  case  that  the  offence  was  committed, 
netertheleas  the  magistrate  was  entitled  in  the 
exercise  of  his  discretion  to  refute  to  issue  a 
summons,  and,  if  he  did  so,  the  court  had  no 
jtiriadiciion  to  compel  him  to  review  his  decision  - 
unleBs  the  dieoretum  was  exercised  on  in^roper 
and  eastraneous  groumda. 

Held,  fwrther,  that,  in  prosecutions  under  sect.  34 
of  the  Soman  Cathotie  Belief  Act  1829,  the  fact 
that  there  had  never  been  any  prosecutions 
under  the  section,  txnd  thai  the  magistrate  wot  of 
opinion  that  if  any  prossonMms  wulsr  it  were 
now  to  be  cpmnwnMa  they  ehovid  he  eommeneed 
by  the  Crown,  were  not  improper  and  extraneous 
grounds  in  considering  an  application  by  a 
private  person  for  a  summons  under  sect.  34. 

WM,  further,  that  there  is  nothing  in  thai  Aet  to 
prevent  privaie  persons  from  eommsnein^  prose- 
cutions muder  sect.  34. 


(aj  UtfpoTMd  bj  J,  Ahdeew  Stbahas,  £•>),,  BttrrUUr-ftt-Lftir 
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'Rule  nm  for  a  numdanuu  commanding  a  metro> 
poliian  mivpsbute  to  hear  and  determine  Uie 
mattOT  of  an  application  bj  one  the  Bev.  G. 

'  Stirlhiiir  three  several  Bummonses  afi^ainst  the 
Eer.  Sydney  Smith,  the  Rev.  Herbert  Thuraton, 
and  the  Bev.  John  Gerard  respectivelj,  chaining 
them  iritii  liaTing  been  admitted  and  become 
Jesniia  within  the  United  Kingdom  since  1829, 
contrary  to  sect.  34  of  the  Roman  Catholic  Relief 
Actl^. 

Roman  Gatholio  Relief  Act  1629  (10  Oeo.  4. 

Sect.  84.  In  OM*  any  p«ncniihan  after  the  oommmM- 
•  meat  of  UdiAotwithiii  any  part  of  thifl  United  Kin^om 
be  admitted  ae  beoome  a  Jeniit  or  brother  or  meoiber 
of  any  other  nioh  religiooa  order,  oommimity,  or  sooiety 
«■  aloreaeid,  snoh  penon  ihall  be  deemed  and  taken  to 
beffBiltyaf  amlademeaiK»r,aBd  befaig  theraoC  lawfully 
ooBTietad  ihaU  be  MstMUMd  and  (ndered  to  be  baniebed 
-ban  iha  Ualtod  Kimiiflin  for  tba  term  ei  Ida  aatnzal 
Ufe. 

The  api^ioation  for  the  sommonseB  was  beard 

'  ij  the  learned  ma^itsteate  on  the  17th  Jan.  The 
infonnation  on  which  it  waa  baaed  merely  stated 
that  the  gentlemen  against  whom  the  applicant 
desired  to  proceed  had  within  the  United  Kingdom 
beoome  Jesnits  ainoe  1829,  without  giving  any 
parldcnlare  as  to  the  place  or  time  of  their 

'  becoming  Jesuits. 

On  the  24th  Jan.  the  magistrate  gave  judgment 
refusing  the  aummonaee. 

In  the  affidavits  on  which  the  rule  niai  for  a 
mandamut  had  been  obtained  it  was  alleged  that 

-the  magistrate  refused  the  summonBes  on  two 
gronnda — ^namely.  (1)  that  (he  sections  of  the 
Roman  Gath(^  Rcdief  Act  1^9  under  which  the 
appliealion  waa  made  was  praotioally  obsolete; 
and  (2)  that  under  it  prooeedi^s  ooud  only  be 
taken  hy  inf <nin»don  to  be  filaany  tiie  Attomey- 

-QttwraL  The  learned  ma^strate,  however,  put 
in  an  affidavit  to  ahow  Him  this  was  a  mistaken 
view  of  hia  dei^tm. 

From  the  magiateite's  affidavit  it  ai^«ared  that 
he  in  giving  judgment,  after  referring  to  seota.  28 

■to  36  of  the  Roman  Gathotic  ReliS  Act  1829, 
proceeded  as  follows : 

Now,  it  may  be  observed,  first  of  all.  tlmt  all  thoea 
seoiiani  axe  praotioally  obsdete  and  no  reoords  of  any 

proeeediiigs  under  them  are  aooeiiaible,  and,  ia  the  words 
of  the  late  Sir  James  Stephaa  in  his  History  of  the 
Criminal  Law,  "these  provisione  ever  since  they  h»vfl 
been  passed  have  been  treated  as  a  dead  letter."  It 
would  eeom  to  be  gathered  from  them  that  membership 
of  this  religions  order  is  not  a  criminal  oondition  in 
itself,  and  is  only  made  so  onder  oertun  oironmstanoes. 
It  most  be  nun,  in  waj  viaw,  than  a  mere  matter  of 
policy,  espeoiany  when  snob  swunu  oODseqnenoss  ae 
banishment  for  l^e  and  transportation  are  involved ;  and 
there  are,  moreover,  provisions  whioh,  in  my  opinion, 
should  be  enforoed  hj  the  Crown  ud  not  by  a  private 
informer.  The  confirmation  of  this  view  is,  I  think,  to 
be  fonnd  in  sect.  38  of  the  Act,  whioh  says  that  all 
penalties  imposed  by  this  Act  shall  and  may  be  recovered 
as  a  debt  dne  to  Hie  M^esty,  by  information  to  be  filed 
hi  the  aama  of  Bia  Ibjeity's  Attomsy-Oeneral.  It 
may  be  aMd  that  baidsbment,  wUbh  is  the  penalty 
enaoted  by  sects.  29,  31,  and  34,  is  not  one  of  the 
penalties  which  is  indicated  in  seot  38,  bat  the  pro- 
visions are  so  for  allied  to  the  common  labjeot-matter 
that  the  procedure  to  enforoe  any  of  them  should  be  by 
way  of  ii^onution  from  the  Crown  Office  itssif.  There- 
fore, in  n^  judgment,  the  spplioation  shoold  be  refused 
upon  the  ground  that  it  is  wrongly  instituted.  The 
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lUxA  gronnd  azises  on  the  laitiatioa  of  the  proossdlngi 
themselves  on  the  words  of  seot.  34,  beoanse  ft  m^s  iU 
after  the  passing  of  the  Aet  one  of  the  genttemea  wm 
admitted  end  became  a  Jesoit,  ccmtrary  to  tiie  pmvisiau 
of  sect.  34  of  the  Act.  Now,  I  think  ihat  informs^ 
is  too  soanty  and  too  bare  a  statement,  and  InsottoieBt 
to  anppcrt  an  applioatiao  for  a  criminal  prooees.  Then- 
fore,  in  Um  exenriae  of  the  disarelian  whidi  is  oonf^md 
npon  me  by  the  Indictable  OSenoea  Aot,  I  dismw  ^ 
infoRnati<m. 

After  this  judgment  waa  delivered,  Avory,  K.G., 
for  the  ftpplicant,  aaked  the  ma^atrate  wh^her 
it  would  M  of  any  avail  to  present  an  amraded 
informalion  nving  finther  partaonlars,  orwhethsr 
he  mieht  take  it  that  the  learned  Toa^x^ntn 
refused  it  on  all  the  grounds  stated  in  the  judg- 
ment. 

The  learned  magistrate  replied  that  Avory 
might  take  it  that  ne  should  refuse  the  applica- 
tion beoanae  the  second  ground— namely,  that 
the  Crown  should  be  the  informer— woud  itall 
stand. 

Avory  then  aud: 

That  objection  would  still  stand,  and  wonld,  I  nsdv- 
■tand  from  yoo,  apply  to  any  amanded  hifonnatiGO. 

The  nuupatrate  replied  t^t  it  wonld  apply  to 
any  amenmd  information. 

Avory  then  aaked  if  the  first  ground  wonld 
stand  too  —  that  in  the  magiatrate'a  view  the 
statute  was  obsolete  P 

The  ma^strate  replied : 

WiHi  regard  to  that,  I  osed  tba  words  "  praotiosfly 
obsolete " beoaosa  it  is  not aetoally obstdate.  Idotat 
pnt  it  as  a  ground.  I  pat  that  ratbar  as  infinenajng  119 
discretion. 

The  rule  nut  for  a  mandamu*  was  now  argued 
CO.  the  assumption  that  the  information  was  to 
amended  as  to  give  snffitnent  paztionlarB  to 
support  a  criminal  chai^. 

Sir  Edward  Clarke,  K.O.  and  Bugo  Young,  E.G. 
{DennU  O'Conor  with  them)  showed  cause. — We 
submit  that  the  manstrate  was  right  in  holdine 
that  proceeiUngs  under  these  penal  sections  01 
the  Roman  Catholic  Relief  Act  can  only  be 
taken  by  the  Crown.  The  whole  scheme  of  these 
sections  shows  that  the^  were  to  be  enforced,  if 
enforoed  at  all,  at  the  discretion  of  the  executive, 
and  that  the  penalties  they  prescribe  are  such  as 
ooold  be  made  effective  only  by  execotive  action. 
The  words  of  the  sections  are  not  apt  to  proceed- 
ings by  a  private  informer.  Thus  all  tne  fines 
are  to  go  to  the  Grown,  the  Grown  can  Hooue 
breadies  ai  the  Aot»  and  the  puxuahment  for 
some,  at  any  rate,  of  tiie  breaches  is  banishment 
a  pniuahment  wbioh  the  court  has  no  maohineiy 
to  enforoe.  The  effect  d  the  sentence  of  the 
court  merely  is  that  the  King  may  "  lawfully 
cause "  hia  deportation.  That,  we  submit,  gives 
the  King  a  discretion  in  the  matter,  and,  if  the 
King  does  not  choose  to  deport  him,  thm  the 
Jesuit  would,  even  after  conviction,  be  l^ally  here. 
[Dablikg,  J. — Surely  that  merely  means  this, 
that  if  the  banished  Jesuit  does  not  leave  the 
country  the  King  may  deport  him,  or  if  he  oomes 
back,  in  an  aggravated  case,  may  transport  him.] 
We  submit  that,  on  such  a  reading,  "  lawfully 
cause  "  has  no  meaning.  Howevw,  assuming  the 
magistrate  waa  wrong  in  thinking  that  proseou- 
tions  under  these  sections  could  m  initiated  tm^ 
by  the  Crown,  we  submit  that  he  has  ezmnaed  bii 
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^Bore&m  in  this  apnUoation;  that  the  grounds 
oa  which  he  hu  ezermeed  it  are  that  as  a  matter 
ot  ezpedienCT  he  tiunka  any  prooeedinge  should 
be  initiated  oy  the  Orown,  and  that  tbe  statute  is 
practdcallj  obsolete  and  has  never  been  enforced, 
though  to  the  GoTemment's  knowledge  Jesuits 
hare  been  long  established  and  admitted  in  the 
ccrantzy ;  and,  lastlj,  that  these  are  good  grounds 
for  exennuttg  snoh  disoretion : 

Ex  parte  LawiM,  S9  L.  T.  B^.  838  ;  81  Q.  B.  Dir. 
191; 

R4X  V.  Bros,  85  L.  T.  B«p.  581 ; 
Btg.  V.  ByriU,  60  L.  J.  17,  M.  C. ; 
Rtg.  T.  Caikam,  78  L.  T.  Bsp.  468;  (1898)  1  Q.  B. 
802. 

S.  SvUonf  for  the  learned  magistrate,  referred 
to 

Stephen's  HUtory  of  Crininsl  Law,  Tol.  2,  p.  493 ; 
HoUiday's  life  (rf  Lord  Maasfiald,  at  p.  176. 

[Lord  Ax.yBKSTONB,  C.J. — Mr.  AvorT,  we  are  all 
agreed  that  a  prirate  person  is  entitled  to  initiate 

CoeedingB  nnder  these  sections.  Yon  may  con- 
your  argument  to  the  question  of  discretion.] 

Avory,  K.C.  {Biron  with  him)  in  support  of  the 
rule. — In  that  case  I  submit  that  in  purporting  to 
exercise  his  discretion  the  learned  magistrate  lias 
in  fact  declined  jurisdiction.  The  law  gives  private 
persons  a  right  to  commenoe  proceedings  for 
criminal  offences,  and  the  magistrate  sa^B  that 
because  he  thii^  the  Grown  alone  is  entitled  to 
initiate  them  in  this  case,  and  because  in  any 
event  the  statute  is  old  and  practically  obsolete,  he 
irill  refuse  to  permit  private  persons  to  begin  pro- 
ceedings. That  Bundy  is  doing  what  the  Legis- 
lature IS  akme  competent  to  do— altering  the  rule 
<tf  law  tiiat  a  private  person  may  prosecute,  and 
altering  it  too  on  grounds  which  as  a  matter  of 
fact  are  both  mutaken.  The  Grown  is  not  alone 
entitied  to  prosecute.  The  penal  sections  of  the 
statute  are  not  practically  obsolete.  Returns 
were  made  nnder  them  of  the  Jesuits  residing  in 
England  for  many  years.  Their  validity  and 
force  have  been  recognised  quite  recenbly  in  other 
Acts  of  Parliament,  as,  for  example,  ia  the  Pro- 
missory Oaths  Act  1871.  And  so  Ute  as  1898 
Parliament  refused  to  repeal  them.  Counsel  also 
referred  to 

lt«g.  V.  Adamton,  33  L.  T.  Rep.  840 ;  1  Q.  B.  Div. 
201; 

■  Reg.  T.  Ingham,  14  Q.  B.  396  ; 
Reg.  V.  BoMer,  8  L.  T.  Bep.  514 ;  4  B.  *  S.  959 ; 
Em  parte  Wawn,  L.  Bep.  4  Q.  B.  302 ; 
Stephe&'i  History  of  the  CrimiBsl  L*w,  vcO.  1,  at 
p.  495. 

Hugo  Yowng,  K.O.  in  reply. 

Lord  Altbbstonx,  C  J. — This  oaae  certainly 
IHresents  toxt  oonsidenble  difBonlty,  and  it  is  one 
which  has  gtvan  ns  very  anxious  ocmnderation. 
I  do  not  think  the  principles  of  law  which  have  to 
be  aj^lied  are  at  all  difficult  of  statemwt,  but  of 
coorae  when  you  oome  to  a^ply  them  vei^  diffe* 
rent  and  m<ne  difficult  considerations  axise.  If 
an  inferior  tribunal  has  declined  jurisdiction  or 
tiiought  that  it  has  no  jurisdiction  through 
WTong^  construing  an  Act  of  Parliament,  there 
is  no  dioubt  that  under  orduuu^  circumstances 
the  mandamus  will  go  to  order  the  manstivte  or 
the  inferior  tribunal  to  ezeroise  its  jnrismction.  If, 
on  the  other  hand,  a  mai^sbikte  not  misunder- 
standing the  law,  and  not  improperly  applying 
the  law  in  the  matter  of  his  jurisdiction,  exer-  1 
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dam  acUaoretion  tiiat  he  will  or  will  not  allow  the 
prooesB  oi  the  court,  then,  at  any  rate  in  caaes  under 
the  Indictable  Oflsooea  Act  (11  &.  12  Tict.  o.  42), 
which  is  the  Act  we  have  to  consider,  his  diaov»< 
tion  cannot  be  inquired  into.  It  is  not  neooeoary 
to  go  through  all  the  cases,  but  I  think  it  darir- 
able  to  call  attention  to  one  or  two  of  tiie  cases 
which  illustrate  the  law  before  I  proceed  to 
apply  that  law  to  the  facts  of  this  case ;  and 
I  think  it  is  the  more  necessaiy,  because  it  has 
been  suggested  by  Hr.  Avory,  in  his  able  argu- 
ment in  support  of  the  rule,  that  the  case  of 
Beg.  T.  Ingham  which  was  decided  in  the 

year  1849,  and  has  been  recognised  as  good  law 
in  recent  cases,  could  only  be  supported  on  some 
different  principle  to  that  which  I  referred  to  in 
tiie  course  of  the  argument.   In  the  oaae  of  Beg, 
V.  Ingham  (lup.)  it  was  decided  that  "  whan  an 
information  Is  laid  before  justices  oi  the  peace  for 
an  indictable  misdemeanour,  it  is  in  the  ^soretion 
of  the  justices  to  hear  it,  or  refuse  to  hear 
and  leave  tiie  o<nnplaining  ^artry  to  originate  his 
prosecution  before  a  grand  ]uty."  The  case  was 
an  attempt  to  indict  a  person  for  perjuty.  It 
cannot  be  said  that  there  was  doubt  aa  to  there 
hein^  primd  facie  evidence  of  the  offence.  The 
magistrate  had  declined  to  allow  the  case  to  go  on, 
on  the  groimd  of  the  pending  of  some  pro* 
oeedings  in  the  Eocleeiasticsl  Court;  the  court 
deolin^  to  interfere  with  that  discretion;  and 
Coleridge,  J.  at  tbe  end  of  the  trial,  and  I  think 
it  is  important  in  reference  to  this  case,  sajrs : 
"  The  refusal  of  this  rule  does  not  prevent  a  trial 
if  the  prosecutor  chooses  to  go  before  a  grand  jury. 
We  only  say  that  we  will  not  oblige  the  jnatioee 
to  hear  an  informati<m."  In  the  case  of  Beg.  t. 
AdcsmMon  <«ip.).  whidi  was  a  case  in  which  the 
court  did  nuura  the  rule  abacdnte,  the  rule  laid 
down     Co(^biim,  0.  J.  was  that "  the  court  has, 
in  the  abscoioe  d  express  etatutoir  provisitm*  no 
appellate  jurisdiction  to  reriew  the  deoisi<m  of 
magistrates  who  have  once  heard  a  case  and 
decided  it,  in  a  matter  within  their  jurisdiction. 
If  I  could  see  my  way  to  the  conclusion  tiiat  the 
magistrates  had  conudered  this  evidence  and 
given  a  deciuon  upon  it,  I  should  certainly  say 
that  the  court  could  not  act  upon  the  matter 
furtiier,  or  send  the  case  back.'*   Then  the  Chief 
Justice  went  on  to  point  out  that  he  came  to  the 
conclusion  that  the  magistrates  in  that  case  acted 
on  extraneous  and  extra-judicial  matter,  and  tiiat 
were  inflnencd  by  their  distaste  for  the  views 
doctrizies  promiugated  at  a  certain  meeting 
which  was  the  subject  of,  and  which  led  to,  the 
proceedings.  Blackburn,  J.,  who  concurred  with 
ihB  Chief  Justice's  judgment  in  that  case, 
practically  said  that  tiiey  could  not  interfere 
with  the  disoretion;  th^  could  interface,  and 
should  interfere,  if  tiie  justices  had  deoliiMd  to 
exercise  their  jurisdiction  on  an  improper  ground. 
That  case  and  tiie  case  of  Beg.  v.  Ingham  (sup.) 
were  referred  to  in  tbe  judgment  in  Beg.  v.  Byrde 
(sup.),  and  I  will  read  one  passage  firomthe  con- 
sidered judgment  of  Williams  and  Stephen,  JJ., 
who,  having  referred  to  the  principle  to  which  I  have 
made  short  reference,  said  this :  "  This  seems  to 
be  the  outcome  of  the  decisions,  and  in  particular 
of  Beg.  V.  Adameon  (sup.)  and  JSa;  parte  Lewie 
(sup.).   Blackburn,  J.  in  his  judgment  in  the 
former  case,  points  out  that  the  words  in  II  &  12 
Yict.  c.  4^,  8.  9, '  if  they  shall  think  fit  '—which 
are  the  words  in  this  section  also,  it  being  under  the 
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aame  Aot— ^  ihow  that  the  jnotioeB  have  a  diacre- 
tion — and  the  mandamuM  in  that  oaao  waignated 
expraulj  on  tiie  fi^nnd  that  tiie  josUoea  nad  not 
ezntnaea  th^  discretion.  The  joatioee  ma^, 
howarer,  it  would  seem*  in  the  exeroiae  of  their 
diBoretinn,  refuse  to  iBsne  a  samnums  even  though 
there  is  endenoe  before  them  of  an  alleged  indict- 
able misdemeanour,  if  they  consider  that  the 
iasne  <rf  the  summons  would  be  vexatious  or  im- 
proper." These  oases  seem  to  me  to  be  illustra- 
tions of  the  mle  which  I  endeavoored  to  state  for 
myself  at  the  beginning  of  my  judgment-  Now, 
when  the  rule  was  moved  before  us — and  I  make 
no  complaint  against  anybody,  because  one  can 
understand  how  it  arose— all  tihat  was  stated  in 
the  affidavit  was  that  the  learned  magistrate  had 
mtased  to  Jpwat  the  snmnuois  uptm  the  following 
gromula :  That  the  statute  of  10  Geo.  4,  o.  7,  was 
pnctdoalW  obsolete^  and  that  proooo^ngs  under 
sect  34  ot  the  Act  could  only  be  talnu  aooording 
to  the  inroneions  of  the  Act  at  the  iutaooe  of  the 
Orown  hy  information  at  the  Orown  Office  or 
othenfise,  and  oould  not  be  initiated  by  a  private 
individuaL  That  was  sopplementedby  a  statement 
made  perfectly  accurately  Ur.  Avory  that,  after 
the  decision  of  the  ma^etrate  upon  the  point,  the 
information  before  him  stating  no  more  than  that 
three  gentlemen  had,  after  the  year  1829.  been 
admitted  uid  become  Jesuits  within  the  United 
STinsdom,  the  learned  magistrate  being  asked 
whether  auy  alteration  in  we  form  of  the  infor- 
mation would  remove  his  objection  or  lead  him  to 
entertain  it^  sud  No ;  and  I  am  deciding  this  case 
from  the  point  of  view  of  assuming  that  Mr. 
Avory  had  stated  in  greater  detail  in  his  infor- 
mation anything  which  oonld  be  cnrad  as  astate- 
nunt  of  fact;  althongh  I  must  not  be  sappoeed  to 
■ay  that  even  if  I  had  taken  a  different  view  to 
tut  which  I  take  in  this  case,  there  n^ht  not  be 
a  duty  to  exercise  a  discreticm,  or  a  right  to  exer- 
ciae  a  discretion,  arising  upon  the  particular 
circumstanoee  which  were  brought  before  the 
nu^strate  in  any  piurticular  case.  Now,  that 
bei^  so,  I  have  done  my  best  to  see  if  I  could  get 
at  what  was  the  real  decision  of  the  magistrate. 
I  will  read  the  passage  of  the  learned  mans- 
trate's  judgment  which  seems  to  me  to  show  tnat 
in  reality  he  dealt  with  this  case  as  a  question  of 
disoretion,  and  did  not  deal  with  the  case  upon 
the  ground  either  that  the  Act  was  obsolete 
or  that  the  Act  could  not  be  put  in  force  by  a 

Erivate  individuaL  He  says :  "  It  would  seem  to 
e  gathered  from  them  tnat  membership  of  this 
reUjnons  order  is  not  a  criminal  oonoition  in 
itse^  and  is  only  made  so  under  oertain  cor- 
oumstanoes.  It  must  be  more  in  my  view  tlian 
a  mere  matter  oi  policy,  especially  when  such 
serious  oonaequences  as  oanishment  for  life  and 
transportation  are  involved,  and  they  are  more- 
over provisions  which  in  my  opinion  should  be 
enforced  by  the  Crown,  and  not  by  a  private 
informer.  The  confirmation  of  this  view  is,  I 
think,  to  be  found  in  sect.  38  of  the  Act.  which 
says:  'That  all  penalties  imposed  by  this  Act 
shall  and  may  be  recoverable  as  a  debt  due  to  His 
Majesty  by  information  filed  in  the  name  of  His 
Ma]est5r's  Attomev-Oeneral.*  It  may  be  said 
that  banishment,  wnich  is  the  penalty  enacted  by 
fliects.  29, 30,  and  34,  is  not  one  of  the  penalties 
that  is  indicated  in  sect.  28,  but  the  provisions  are 
80  far  allied  to  the  common  sabject-matter  that 
Oio  pncednre  to  enforce  any  of  them  should,  I 
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think,  be  1^  way  td  tnformatum  from  the  Crown: 
Office  itaeu.  Therefor^  in  my  judgment,  tiiia- 
applicattm  should  be  refused  upon  the  ground, 
that  it  is  wrongly  initiated.  The  third  gronnd 
arises  on  the  initiation  of  the  proceedings  them- 
selves on  the  words  of  sect.  34,  because  it  aay» 
that  after  the  passing  of  the  Act  one  of  the 
gentlemen  was  admitted  and  became  a  Jesuit 
oontraiT  to  the  provisions  of  sect.  34  of  the- 
Act.  Now,  I  think  tiiat  information  is  too 
scanty  and  too  bare  a  statement,  and  in8uffi<rient 
to  support  an  application  for  a  criminal  process. 
Therefore,  in  eraroise  of  the  discretion  which  is 
conferred  upon  me  by  the  Indictable  Offences 
Act,  I  dismiss  the  information."  Mr.  Avory  then 
axha  him  as  to  "whether  it  would  be  of  any 
avul  to  present  an  amended  information  givii^ 
further  pattionlan,  or  whether  we  may  tue  it- 
that  yon  zeluae  it  on  all  tb»  grounds  which 
you  have  stated?  The  magistrate:  I  think  yw 
may  take  it  that  I  should  refuse  the  upUcation 
because  tiie  first  ground— namely,  that  the  Crown 
should  be  the  informer— would  still  stand,  lb. 
Avoiy:  That  objection  would  still  stand,  and 
that  would,  I  understand  from  you,  apply  to  any 
amended  information.  The  magii^Ate:  Tes, 
that  would  apply  to  any  amended  information. 
Mr.  Avory :  Also,  I  presume,  the  ground  wliich 
you  first  stated — that  in  your  view  the  statute 
was  obsolete.  The  magistrate :  With  roE^rd  to 
that,  I  used  the  words  'practically  obsolete' 
because  it  is  not  actually  obsolete.  I  do  not  put 
that  as  a  ground.  I  put  that  rather  as  inflnenc- 
iue  my  oueoretlon.  Mr.  Avory :  I  thought  it 
right  to  aak  you  that,  because  if  yon  intewd  to 
hue  your  damsion  u^on  that  ground,  I  ought  to- 
tell  yon  that  I  have  since  discovered  that  as  late 
aa  1898  a  Bill  was  introduced  into  Parliament  for 
the  purpoee  of  repealing  these  seotiona,  and  Pai^ 
liament  refused  to  do  so.  The  msgistrate:  I 
am  much  obliged  to  you ;  I  had  not  found  that 
out.  It  is  a  question  of  discretion.  I  do  not  put 
that  as  the  ground  ot  my  decision  at  alL  Mr. 
Avory:  That  leaves  it  open,  of  course,  to  teet- 
the  question  in  a  superior  court.  The  magis- 
trate :  Tee ;  there  may  be  other  remedies  open 
to  the  applicants  to  proceed  in  a  different  way 
no  doubt?  Reading  that  fairly,  I  think  tiiat  is 
a  statement  that  upon  the  circumstances  of  the 
case  before  him  the  magistrate  came  to  the  oon- 
olosion  that  he  ought  not  to  issue  a  summons. 
Now,  that  I  may  not  be  thought  to  be  merdy 
covering  the  maUer  up  with  wlukt  I  oaU  gwieral 
obeerrauoonB,  I  should  like  to  state  irhak  Iniider- 
stand  from  the  earlier  put  of  the  nu«ialnte*a 
judgment  to  have  been  t2ie  matters  he  wok  into 
his  oonrideration.  He  took  into  his  oouidderar- 
tiott,  first,  that  the  Act  had  never  been  pat  in 
force.  I  mean  by  the  Act  never  having  hem 
put  in  force  that  these  sections  of  the  Act  had 
never  been  put  in  force.  Having  gone  through 
these  sections  of  the  Act  he  comes  to  the  mmolti- 
sion,  which  I  think  was  the  right  oonclunon,  tiUtt 
the  Act  was  for  the  purpose  of  getting  the  Jesuite 
out  of  the  country,  and  not  for  punishing 
criminally,  if  I  may  use  the  expression,  the  indi- 
vidual Jesuit.  I  tmnk  all  the  sections  show  that 
He  further  took  the  view  that  it  was  not  an  Act, 
or  at  any  rate,  these  sections  of  the  Act  were  not 
provisions  that  a  private  person  ought  to  institate 
prooeedinga  in  respect  of,  but  tiiat  those  proceed- 
ings should  be  taken  by  1^  Orown  or  by  repre.- 
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wntatiTM  of  the  Cromi.  Now,  it  Menu  to  me 
th&t  all  those  three  matters  were  matters  that  he 
was  entitled  to  take  into  his  oonsideration  hi 
ezerciBing  bis  disoretion.   I  do  not  want  to  repeat 
auTthing  that  I  have  ssld  in  the  coarse  of  the 
argnment,  but  I  think  that  some  of  the  oases  that 
I  pat  to  If  r.  A.TOTJ  would  indicate  that  it  is 
impossible  to  say  that  there  is  no  discretion 
simply  beoaase  there  is  prima  faeie  evidenoe  that 
an  indictable  ofEenoe  hna  been  committed,  and  the 
aathoriUee  to  which  I  have  refemd  hi  my  opinion 
negatiTo  any  snoh  propoeitton.  I  mnst  wo  say, 
for  mywU,  that  I  think  the  fact  that  proceedings 
were  not  within  the  Yexataoos  Lidlotmsnt  ^t 
has  a  very  material  bearing  upon  this  Act.  I 
quite  agree  with  Mr.  Avory  tbac  under  ordinary 
circamstanoes  it  is  not  oonTenient  that  there 
sboald   be   an   ordinary  criminal  proseoataon 
without  the  preliminary  prooeediogs  by  snmmoas, 
and  by  committal  for  trial ;  but,  upon  tiie  other 
hand,  when  you  have  such  cases  as  this  I  think 
the  magtotrate,  as  was  pointed  out  in  Beg.  v. 
Ingham  (rap.),  is  entitled  to  take  into  his  oon- 
sideration the  faot  that  his  decision  is  not  final, 
but  that  a  bill  can  be  preferred  by  any  person, 
and  that  a  private  person  can  present  that  bill  of 
indictment,  if  he  is  disposed  to  do  so.  The  faot  is 
that  this  in  any  point  (rf  view  is  a  vety  special  Act 
of  Parliament.    Its  piorisioiu  are,  of  coarse, 
nniqiifl,  and  ve  have  no  pnwtioe  nnder  it,  which 
can  be  said  to  be  an;r  contemponneons  oqHwition 
interpretaidon  of  it,  and  therefore  the  dlsore- 
ticni  whKdi  a  magistrate  should  apply  to  such  a 
oaae  must  be  of  necessity  different  to  that  which 
be  should  apply  to  ordinary  crimes  and  ordinaiy 
criminal  ofE^Aoes.  For  mjself  I  wish  to  say  that 
I  by  no  means  saf^est  that  it  is  any  legal  bar  to 
proceedings  in  the  case  that  they  are  tuen  by  a 
private  indiridnaL   If  the  magistrate  had  pro- 
ceeded upon  the  view  that  the  Grown,  and  the 
Grown  only,  could  take  proceedings,  I  think  he 
would  have  been  wrong,  and  I  think  he  would 
have  been  declining  jurisdiction,  but,  on  the  other 
hand,  I  think  he  was  perfectly  entitled  to  take  into 
consideration,  having  regard  to  the  provisions  of 
the  Act,  Uiat  this  was  not  a  proceeding  in  which 
he  waa  bound  to  issne  a  summons  at  libia  inatanoe 
at  an  or^nary  informer.  I  mention  that  becsose 
I  am  as  anxioos  as  anyone  oaa  be  that  the  pro- 
visions of  the  criminal  law  should  be  put  in 
force,  and   that  magistrates   should  not  be 
tempted  to  say  that  they  refuse  to  entertain  pro- 
cee^gs  by  any  outside  considerations  or  any 
cUstaste  or  dislike  for  any  Act  of  Pariiament. 
That  is  not  what,  in  my  opinion,  arises  in  this 
case.   I  have  sud  already  that  the  faot  that  they 
had  never  been  put  in  fon^,  the  fact  tiiat  its  pro- 
Tiaions  point  to  persons  being  got  out  of  the 
country,  and  not  to  what  I  may  call  ordinary 
offences  against  private  individuals,  are  circum- 
stances which  the  magistrate  could  lake  into  his 
consideration,  and  also  he  could  take  into  his  oon- 
dderation  that  this  was  a  summons  taken  out  by 
a  private  individual,  and  that  was  one  of  the  cir- 
oumstanoea  upon  which  he  might  exenuee  his  die- 
creUini.    In  coming  to  ^e  ctnidusion  as  I  do 
that  the  real  substanoe  of  tiiis  is  that  the 
magiabitte  exercised  his  diacretion,  and  declined 
to   grant   the  summons  in  the  exeriuse  of 
his  die(n«tion,  I  think  we  ought  not  to  interfere 
with  it,  and  that  therefore  thia  rule  muat  be 
discharged. 
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Babling,  J. — I  am  of  the  same  opinion,  but  £ 
think  the  magistrate  really  affected  here  to  do 
two  things.   I  think  he  did  understand,  and  I 
think  he  did  express  in  one  part  of  his  judgment 
the  opinion  that  proceedings  could  not  under  this 
Act  of  Parliament  be  initiated  at  the  instance  of 
a  private  person,  but  only  by  the  Attom^- 
General  acting  as  such.   In  that  I  desire  to  say 
I  think  he  weis  wrong.   If  he  held  thai,  opinion, 
and  I  think  he  did,  and  I  think  in  one  place  he 
expressed  it,  I  tlunk  he  was  wrong.  To  my  nund 
it  IS  clear  that  the  Aot  is  open  to  enforcement  by 
a  private  individu^  and  i  make  this  observation 
for  this  reason,  that  it  may  be  tJiat  upon  an  appli- 
cation for  a  summons  nnder  this  Act  made  to- 
some  other  ma^atrate,  another  magistrate  might 
take  the  view  u  this  were  not  ssid  very  plainly, 
that  this  court  understood  the  m^strate  to  be 
right  when  he  expressed  that  opinion  that  only 
the  Grown  acting  by  the  Attorney- Qeneral,  could 
put  the  Act  in  foroe.   I  do  not  think  any  other 
magistrate  could  take  that  view.   It  seems  to  m» 
a  private  person  may  be  entitled  to  a  summons, 
and  a  magistrate  in  proper  circumstances  might 
lawfully  and  properly  grant  one,  and  the  case 
m^ht  be  heard.   But  I  think  here  ia  thia  case 
the  magiscrate  did  exercise  his  discretion  upon 
matters  as  to  which  he  was  entitled  to  exerdse  it 
The  kind  of  Secretion  that  a  ma^tmte  should 
exercise,  and  the  kind  that  ha  is  not  entittod  to 
exerdse,  has  so  often  been  laid  down,  and  I  do  not 
think  really  there  is  a  much  better  example  of  it 
to  be  found  than  is  given  in  the  quotation  from 
Lord  Goke,  which  is  io       Bep.  3,  at  p.  20S, 
where  he  says:  "For  discretion  is  a  scienoe  or 
understtinding  to  discern  between  falsity  and 
truth,  between  wrong  and  ri^ht,  between  shadow 
and  substance,  between  equity  and  colourable 
^loasea  and  pretences,  and  not  to  do  accord- 
ing   to   their   wills   and    private  affections, 
for   as  one  saith.  Tali*  diterelio  di$cretionen^ 
eonfandii."   If  the  magistrate  here  had  acted 
simply  upon  his  own   will  or  private  liking 
for  an  Act  of  Parliament,  or  dislike  for  an 
Aot  of  Parliament,  he  would  then  not  have  exer- 
cised his  discretion  in  a  proper  way.  But  here  I 
think,  having  refnrd  to  aU  the  maUera  which  he 
had  n»ard  to,  and  to  which  myljord  has  spedally 
directed  attention,  he  did  exennse  his  diaoretion 
in  the  sense  in  which  a  mafi^stmte  may  lawfully 
exercise  the  discretion  of  a  judge,  and  not  of  a 
mere  private  individual.   I  desire,  however,  to  go 
a  little  further.  I  deeore  expressly  to  say  this, 
that  I  think  a  magistrate  may  clum  and  may 
exercise  a  wider  discretion  in  the  cue  of  proceed- 
ings under  such  statutes  as  this  one  is,  statutes 
buiishing  people  for  their  opinioos,  tiian  any 
other  statutes  that  I  am  acquainted  with  which 
appear  on  the  statute  books.   Whatever  may  be 
the  reason  why  they  were  passed,  they  were 
statutes  which  peraecute  opinion,  and  Acts  that 
are,  to  my  miod,  E^ainst  the  genius  and  spirit  of 
this  ure.   For  example,  here  is  a  statute  which 
says :  The  Jesuit  shaU  not  exist  in  this  oountry— 
that  the  Jesuit  is  to  be  banished.  At  the  same 
time  a  Gatholio  school  may  eam  a  grant  ci  puUio 
mon^,  and,  ao  far  as  I  know,  a  Jeeuit  may  teach 
in  a  Catholic  school  and  may  help  to  earn  that 
grant.   All  these  things  I  think  the  magistrate 
may  fairly  bear  in  mind  when  he  is  asked  to  grant 
a  summons  in  snoh  a  case  as  that.   Now,  the 
words  of  Lord  Mansfield  have  been  referred  to. 
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and  I  thinlc  there  is  juBtification  for  the  kind  of 
thin^i;  he  said  in  what  Lord  Mansfield  said.  Lord 
Mansfield  was  one  of  the  neatest  jndges  who  erer 
flat  in  this  oonrt — he  is  deeoribeOt  smd  properly 
desoribed,  in  his  ^taph  in  Waatmiiuter  Ab1a^» 
as  hia  country's  pnde.  What  did  he  aay  P  Hare 
in  this  book  are  two  inatanoea  given  of  his  laying 
down  the  law  upon  penal  Btafates— statutes  per- 
aeontinf^  opinion.   One  is  in  the  case  of  a  statnte 
Erected  against  the  Quakers,  the  other  is  in  the 
«a8e  of  a  statate  directed  afpunst  the  Roman 
Catholics;  and  in  eaoh  case  it  is  perfectly  plain 
that  Lord  Mansfield  had  regard  to  the  ooforoe- 
ment  of  this  law  not  only  by  laws  and  statutes  in 
the  books,  but  bavins  regard  to  the  oircnmstanoes 
of  the  time  in  which  he  was  called  upon  to  enforce 
it,  and  he  says  he  does  not  dispute  the  necessity 
for  these  laws  against  the  Catholic  r^g^n.  The 
case  was  Payne's  case,  where  Payne  sued  for  a 
penalty  as  a  common  informer,  and  Lord  Mans- 
field goes  through  the  statates  and  says :  "  There 
are  statutes  agunst  prieste-^e  first  is  that  of 
UUzabeth,**  and  so  on.   "  There  was  another  made 
after  AinwHng  fbat  if  a  priest  was  oonTu^ed  trf 
saying  mass  he  was  to  torkat  two  hundred  marks 
«nd  suffer  one  year's  imprisonment,  but  ndthor 
does  Faym  go  wptm  tiaa  statute,  for  here  there  is 
no  reward  tor  the  informer.   The  third  was  made 
in  King  William's  reign.(ll  &  12  Will.  c.  4),  soon 
after  wt6  revolution.   TMs  is  the  statnte  Payne 
aims  at,  because  here  is  one  hundred  pounds  the 
■country  is  to  pay  him  if  he  can  convict  the  defen- 
dant."  Lord  Mansfield  draws  attention  there  to 
the  fact  that  that  statute  was  made  soon  after  the 
Tevolntion.   It  may  have  been  vezy  necessary  to 
make  it,  and  it  may  have  been  very  reasonable  to 
make  it ;  but  how  does  he  go  on  P   He  says  as  to 
the  Jesuits  and  so  on:  "Neither  was  it  ever  the 
-des^n  of  Legislatures  to  have  these  laws  enforced 
by  every  common  informer,  but  only  at  proper 
tunes  and  seaaons/'  sooh  as  immecUately  affcw  the 
iBVolntion,  dbrioasly,  "  when  thcj  saw  the  neoes- 
^bj  tor  it,  and  hy  propw  peraoos  unxnuted  by 
fhemselves  fw  oat  purpose  " ;  and  wan  he  otm- 
oludes  with  these  very  remarkaUe  words :  '*  And 
yet,  more  properly  speaking,  they  were  never 
designed  to  he  enforced  at  all,  but  were  made  in 
terror«m"  If  Lord  Mansfield  might  have  re^pud 
to  all  that,  it  seems  to  me,  looking  at  the  statutes 
<3t  this  peculiar  character,  so  may  I,  and  so  might 
the  learned  mafj^strate ;  and  I  do  think  that  he 
was  justified,  having  regard  to  the  kind  of  sti^te 
under  which  he  was  asked  to  issue  a  summons, 
having  regard  to  the  drcumstances  which  are  a 
matter  of  history,  and  which  he  must  know,  ot 
how  t^e  statute  came  to  be  passed,  having  regard 
to  the  fact  that  the  Crown  had  never  attempted 
to  put  it  in  force,  and  that  since  it  was  paased 
people  had  been  allowed  to  take  part  in  puuic  lite 
and  public  oi^nion  m  this  oonnlvy  holding  the 
<^Hnion8  that  these  pep^  are  oharged  with 
holding-— I  think  having  regard  to  all  this,  and 
having  nmscA  to  all  the  ciranmstanoea  to  which 
my  Lord  has  s^eotally  directed  attention,  that  he 
was  justified  m  exercising  his  discretion,  and 
that  he  did  not  exercise  it  simply  according  to 
his  own  will  or  caprice,  but  that  he  exracised  it 
tor  good  reasons  which  can  be  «ven,  and  that  he 
was  entitled  especially  to  do  so  when  he  was  a^ed 
to  enforce  such  a  statute,  and  a  statute  of  such  a 
olass  as  the  class  to  which  this  statute  belongs. 
I  am  therefwe  ot  opinion  that  there  is  no  danger 
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in  hoLdine — and  that  was  the  only  thing  I  wu 
anxious  aiwut  in  this  case — as  we  hold  to-day, 
that  the  law  upon  other  statutes  may  be  8tr<unei 
to  allow  magistrates  to  refuse  prDoeediiun 
which  th^  ought  to  allow  to  be  pnpeny 
initiated. 

Channell,  Jr~-1  agree  in  the  judgment  of  ths 
court.   I  prefer  to  nwe  my  judgment  upon  tiiB 
grounds  stated  by  the  Lord  Chief  Jusboe,  and 
upon  those  alooe.    With  redEerence  to  thooa 
which  my  brother  Darling  has  just  hud  down, 
the  matters  were  not  brought  before  us  in 
the  argument,   and  I  prefer   to  express  no 
opinion  upon  those  matters  exoapt  that  in  mj 
view  this  statute  is  not  a  statute  merely  directad 
against  opinions,  nor  do  I  think  tliat  Lord  Mans- 
field, in  the  passages  that  have  been  quoted  to  as 
from  his  life,  was  laying  down  the  law  in  a  way 
that  we  ought  to  recognise.   The  opinions  of  an 
eminent  man,  as  he  was,  of  course  deserve  oar 
respect ;  but  so  far  as  I  understand  it,  the  vwwi 
that  he  laid  down  to  this  jury  have  never  gotinto 
the  Law  Reports,  and  have  never  been  treetodis 
a  statement  of  tiie  law.  Be  was  not  iaTing,  as  I 
nnderstand  it,  a  oriminal  case^  bnt  sn  aotksL 
brouf^ht  by  a  conuncm  intarmer  to  recover  and 
put  mto  his  own  pocket  a  penalty ;  an  a.dim 
which  has  zwver  met  with  a  great  amount  ot 
favour,  and  has  eeldmn*  I  suppose,  suooeeded  in 
recent  years— at    any  rate  unleas  the  jod^ 
summed  up  in  a  very  difEerent  way  frcHnthaim 
which  Lord  Mansfield  seems  to  have  summed  up 
in  this  case.   One  is  not  surprised  that  the  jnrj 
found  for  the  defendant  in  that  case.   Bub  tfas 
matters  which  we  have  to  consider  in  thia  case 
seem  to  me  to  be  veir  different  indeed  from  th^ 
but  I  do  think  that  these  were  matters  that  this 
magistrate,  in  the  exercise  of  his  discretion,  was  en* 
titled  to  take  into  oansideration.  I  should  conbaolt 
myself  entirely  with  a  statement  that  I  a^^with 
tu  jndsmant  ot  the  Lord  Oluet  Jnatioe,itit  wese 
not  thM  matters  had  been  introduced  in  ai^aioenb 
in  this  case  as  to  which  I  think  it  is  e^!wiely 
denralde  that  there  should  be  no  n'iM*^*  beifr 
after  as  to  what  it  is  that  we  do  in  fact  laydowa. 
Now,  tiiese  olaoses  in  this  statnte  appear  to  have 
been  passed,  as  the  preamble  to  seiot.  28  states^ 
for  the  purpose  of  tSt»  gradual  snppressitm  and 
final  prohibition  of  these  reUgious  orders,  and 
one  sees  that  the  object  is  to  get  all  memben 
of  those  orders  gradually  expelled  from  Uus 
country.    Persons  who  were  resident  hoe  at 
the  time,  whether   natural  bom  subjects  or 
foreigners,  and  who  were  members  of  any  of 
these  religious  orders,  were  to  be  aJlowed  to 
stay  here  conditionaUy  upon  their  r^iisteriug 
themselves.   Natural  bom  subjects  who  were  at 
the  time  members  of  the  order  were  entitled  to 
come  here  and  to  get  the  same  protectioa  *■  >2 
th^  had  happenecTto  be  hare  at  tha  time  ot  tbe 
pasrii^  ot  the  Act,  piovidad  thai  witiun  a 
certain  time  after  tbdr  oonux^  bare  Uuf  npa- 
tared  themaelvee.  All  those  pereone  in  the  oonns 
of  time  would  die,  and  the  persons  to  whom  ths 
special  privil^;es  of  staying;  here  were  givoiby  tiia 
Act  of  farliament  would  in  the  oonrse  of  a  ^«ai 
number  of  years  ^sf^pear :  and  these  proviairau 
were  made  that  no  persons  bdng  admitted  to 
these  religious  orctors  elsewbcffe  should  coma 
hei'e,  or  tl^t  they  should  be  admitted  here  and  ha 
here.  The  ^ect  of  those  would  be^  as  stated  in 
tite  preamble,  to  effect  the  gradual  so^iremiB 
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and  final  prohibition  of  these  religiooB  orders, 
and  it  Mems  to  me  it  would  have  bean  done,  not 
beeattse  of  their  o^pinions,  bat  because  tiiey  were 
supposed  at  that  time,  rightly  or  wrongly,  to  be 
muchieToos  persons ;  to  be  persons  whom  it  was 
desirable  not  to  haye  in  this  conntry ;  and  the 
mode  in  which  this  was  done  was  to  saj  that 
tbstti  btnng  here  should  be  a  misdemeanoor,  and 
that  upon,  their  beii^  lawfullj  convicted  they 
were  to  be  sentenced  and  ordered  to  be  banished. 
That  is  a  peculiar  sentenoe,  not  pnniebing  them 
for  b«ng  membera  ot  these  religions  orders,  but 
direoldi^  that  Hier,  hting  mflmbera  of  these 
rd^gioos  <»-dars,  uid  nob  oomii^  mthin  the  priri- 
lege  of  persons  who  wwe  here  at  the  time  of 
the  passing  of  the  Aoc  <d  Pariiament,  they  should 
be  told  to  uave  the  country.   Now,  it  is  ^at  in  the 
form  of  a  criminal  offence,  and  as  it  is  put  in 
the  form  of  a  criminal  offence,  it  appears  to  me 
that  a  priTate  individual  is  entitled  to  prosecate 
lor  it    As  Mr.  Avory  said,  it  is  an  important 
oonstitntional  principle  that  a  private  individaal 
may  set  the  criminal  law  in  motion — at  his  own 
risk  in  certain  cases,  of  oouiM,  bat  that  ha  may 
do  so.   To  hold  the  contrary  appears,  to  use  an 
tUastrati<m  of  which  one  is  reminded  by  the 
special  snbject  of  this  kind  of  proseoatioo,  is 
verj  Uke  reviving — if  that  is  the  proper  ezpres- 
eimi  for  something  which  I  suppose  on  the  best 
autiioritj  never  existed-— rsvivine  the  dispensing 
power  oi  the  C^wn  that  was  the  snbject  of  so 
muG^  trouble  in  the  days  otme  by.  I  tidnk  it  is 
an  important  principle  to  iwld  that  except  where 
the  spedfll  terms  of  the  Act  of  Parliament  direct 
the  contrary  (<rf  which  there  are  some  instanoes) 
a  private  individual  may  institute  criminalprose- 
cntions,  and  if  tiiis  magistrate  held,  and  Ithink 
he  did  express  his  opinion  to  the  oontraiy  of 
that  as  regards  this  Act  of  Parliament — ^ff  be 
had  prooee&d  upon  that  alone  I  should  think  we 
ought  to  direct  the  mandamus  to  go.   But  in  my 
view,  although  he  expressed  that  opinion  and 
stated  it  as  one  of  the  groan  da  of  his  decision, 
he  stated  it  only  as  one  of  the  ground*,  and  he 
went  on  as  it  were  to  say :  Even  if  I  am  wrong 
in  saying  that  a  private  individual  cannot  initiate 
these  proceedings,  at  any  rate  I  am  entitled  to 
take  it  into  aocoant  aa  one  irf  tiie  matters  to  be 
dealt  wiUi  when  I  oome  to  omuddn-  whrthor  I  should 
exmdse  my  disoivtioa.    In  that  "riew  I  think  he 
was  right,  and  ticking  that  into  acoount,  and  taking 
into  account  the  fact  that  prooee^otgs  had  not 
in  fact  been  taken  during  the  seventy  odd  years 
since  the  Act  ot  Parliai^it  was  passed,  he  was 
«ntitled  to  take  into  oonsideratifm  those  matters, 
and  to  say:  "I  will  not  issue  this  summons. 
It  I  were  preventing  yon  from  taking  these  pro- 
ceedings and  raising  the  question  at  all,  possibly 
I  might,  but  I  am  not  doing  so.   Ton  are  entitled 
to  present  a  bill  to  the  grand  jury,  and  if  the  bill 
is  presented  there  will  be  a  direction  ot  the  learned 
judge  to  the  grand  jury  upon  the  law  applicable 
to  this  matter,  as  to  which  my  opinion  is  what  I 
have  expressed,  but  as  to  wmon  I  i^ree  there 
may  be  donbts,  and  in  the  exardse  ot  my  discre- 
tion I  thtnk  tiiaiis  the  better  way  of  deung  with 
the  matter/*   It  he  has  aaid  that,  I  think  it  is 
imposail^  for  as  to  say  that  he  is  wrong,  and 
that  it  we  waretoissme  a  nuNHlaiiMW,  we  sbmildbe 
doing  that  which  the  court  never  does  upon  man- 
damtu — ^namely,  directing  a  man  how  to  do  Ms 
duty.  The  tanotion     a  vumdamtu  is  to  direct 


the  person  to  whom  it  is  addressed,  whether  a 
magistrate  or  anyone  else,  to  do  his  duty,  but  not 
to  direct  him  to  do  his  duty  in  any  particular 
mode.  The  mandamug  which  we  should  issue,  if 
we  issued  one  here,  would  be  to  hear  and  deter- 
mine this  application  for  a  summons.  In  my 
view  he  has  neard  it  and  determined  it,  because 
he  has  taken  into  consideration  matters  which  he 
was  entitied  to  take  into  consideration,  and.  having 
taken  them  into  ccmuderation,  he  has  decided  not 
to  issue  the  summons.  dUckarg^ 

Solictor  for  ihe  prosecutcn-,  Jijhn  Othen, 
Solidttws  for  the  reeptrndents,  Witham»  SotkeU, 

Jfttiif<«r,  and  Wdd. 
Sdidtor  tor  the  m^sfcrate,  TJu  BolMtor  ef  the 

Tretuury. 

April  28  and  29. 

(Before  Lord  Alvebbtoni,  G.J.,  Dablino  and 
Channell,  JJ.) 
Uaabb  and  oihxbs  v.  Thohfsoh.  (a) 

Company-~-IUegaliiy~~V'niregiatered  asaociaiion  of 
more  than  ttoenty  numben—Bight  to  medniain 
aetwr^Con^Mmu$  Act  ».  4— JVimdly 

8ocietie$  Act  1896. 

The  truatees  of  an  unregistered  OMtodation  of  more 
than  txcenty  persona  formed  for  mutual  in- 
surance against  death  and  aeeidsnt  sued  the  late 
treasurer/or  moneyn  of  the  eociety  vhieh  he  had 
converted  to  hie  own  use.  - 

Seld,  that  the  todety  was  not  rendered  illegal  ly 
the  C{mipanies  Act  for  want  of  registration, 
and  that  the  plaintiffs  were  not  precluded  from 
maintaining  the  action  hy  reason  of  non-regis- 
tration under  that  Act  or  thet'nemUy  Soeieties 
Act  1896. 

Apfb&l  by  the  defendant  from  a  judgment  given 
tor  the  plaintiff  tor  201. 15«.  2d,  by  the  judge  of 
the  Newcastle-upon-Tyne  County  Court. 

The  plaintiffs  were  the  trustees  of  a  aooiety  of 
291  members  who  were  all  workmen  at  the  Emma 
Gollierr.  The  society  was  tor  the  purpoae  of 
mutual  insurance  against  death  and  acmdent, 
and  was  called  the  Emma  GoUieiy  Acoidrat 
Fund. 

The  trustees  brought  the  action  on  behalf  ot 
themselves  and  the  other  members  against 
Edward  Thompson,  the  former  treasurer  ot  the 
society,  under  the  following  circumstanoes : — 

The  socie^  was  formed  in  1890,  but  was  not 
registered  nnder  ttie  Companies  Act  1862  nor 
under  the  Friendly  Societies  Acts  then  in 
force. 

On  the  10th  Jan.  1901  a  minute  was  passed 
at  a  meeting  of  the  society  that  the  treasurer 
should  keep  no  more  than  101.  in  hand,  and  it 
tiien  became  the  duty  ot  the  treasazw  to  leport 
when  he  had  more  than  lOL  The  defendant  was 
at  that  time  the  treaamer,  and  he  was  paid  31.  a 
year  tor  his  sarrices. 

On  a  subsequent  date  he  remorted  to  theso(»6^ 
that  his  house  had  been  broken  into  daring  the 
previous  night  and  that  some  numay  of  the  sodety 
had  been  taken,  and  he  paid  over  the  snm  of 
2Z.  9s.  7d.,  which  he  said  had  been  in  a  drawer 
that  tiie  borglar  had  not  got  at.  His  book 
showed  in  addition  a  halanoe  of  202. 15*.  2<2.  The 
Aatay,A»nt.  had  nevoT  rqwrtad  that  he  had  2Qf .  odd 

(a)  Bepotled      3,  AKMSW  Siaiuir,  Bwi.,  B«ilMieM*-L*w. 
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in  hand.  He  ma  ul»d  to  rafaod  Uie  numer,  ani. 
on  his  ^Uttg  to  do  00,  he  was  remored  from 
c^oe,  and  the  trastees  hronsht  the  action  t^tunBt 
him  to  reoDTer  20Z.  15>.  2a.  as  money  had  and 
raoeiTed  bj  the  defendant  on  behalf  of  the  plun- 
tiJfs. 

The  defence  raised  was  (1)  that  the  monej  had 
been  stolen,  and  (2)  that  as  the  society  consisted 
of  more  than  twenty  members  it  wiis  prohibited 
by  the  Companies  Act  1862. 

Companies  Ast  1862  (25  &  26  Tiot),  o.  89 : 

Bsob.  4.  No  oompui7,  MSoaiktion,  or  partoenliip  oouiat- 
iag  of  mors  thao  ten  penou,  shkll  be  formed,  after  the 
oommsooement  of  tUs  Ast,  for  the  parp  jtn  of  oarrTing  on 
the  bnsinaes  of  benking,  nsless  it  is  registered  ai  a 
oompuiy  noder  this  Act,  or  is  formed  in  pnreuaoe  of 
some  other  Aot  of  FArUeaent,  or  of  letters  p»teat ;  and 
B)  oompai^,  MsoJatUm,  or  partnership  eonslstfng  of 
XBOM  ttuu  twenty  pecaona  abaU  be  forasd,  after  the 
oMunenoement  of  this  Aet,  for  tiM  porpoae  of  oarrjinB 
oo  any  other  bosiness  that  haa  for  its  lAieet  the  aoqnid- 
tion  oS  gain  hj  the  oompaor,  assoelatioa.  or  parfanenhip, 
or  bj  tiie  iodiTidoal  fflembers  thereof,  onless  it  ie  regi*- 
tared  as  a  oompaay  oadfr  thta  Aot,  or  ia  formed  in  pnr- 
Boanoe  of  aoaie  otiier  Aet  Parliament,  or  of  lettare 
patent,  or  Is  a  oompany  engaged  in  working  mioes 
Within  and  sabjeot  to  tiiie  jarisi^tion  of  the  Staonariea. 

The  Oonnty  Gonrt  judge  held  that  assnming 
the  society  represented  by  the  plaintiffi  to  be  an 
iU^al  sooiety  by  reason  of  sect  4  of  the  Com- 
puues  Act  1862,  yet  the  action  was  not  in  farther- 
anoe  of  the  objeots  of  the  society  and  eoold  be 
maintained*  and  he  foand  as  a  fact  that  no 
bni^lary  had  been  committed,  and  he  gave  jadg- 
mmt  for  the  plaintiffs  for  the  amount  maimed. 

The  defendant  appealed  on  the  following 
nonnds :  (1)  That  the  sooiety  of  which  the  plain- 
nffs  wen  tanstees  was  prohimted  aeot  4  of  the 
Companies  Aot  1862,  and  that  the  plaintiffs,  suing 
as  the  tmsteee  thereof  or  on  its  behalf,  were  not 
entitled  to  maintain  the  action,  and  that  the 
learned  judge  was  wron^  in  law  in  not  so  holding. 
(2)  Tliat  the  action,  being  au  acUou  brought  for 
the  purpose  of  enabling  the  business  of  a  sooiety 
prohibited  as  aforesaid  to  be  carried  on.  the 
learned  judge  was  wrong  in  law  in  holding  that 
the  same  was  maintainable.  (3)  That  the  action 
was  not  in  law  maintainable.  (4)  That  the  plain- 
tiffs, suing  aa  trustees  of  such  a  society  as  afore- 
said, were  not  entiUed  to  any  relief  in  any  court 
either  at  law  or  in  equity,  (5)  That  there  was  no 
evidnnoe  to  support  the  plaintifta'  claim  or  to 
shoir  any  title  in  them  to  the  money  or  any  oanse 
of  action. 

C.  F.  Lowenthal  for  the  defendant — The  society 
is  one  prohibited  by  the  Companies  Aot  1862,  s.  4, 
as  it  is  unrwistered  and  oonsista  of  more  than 
twenty  members,  and  ia  for  the  purposes  of  gain 
to  the  members  in  the  senss  that  they  are  indem- 
nified again  loss  by  death  or  accident : 

£<  Paittow  Total  Loat  Auociation,  43  L  T.  Bap. 

774 ;  20  Ch.  J>iv.  137 ; 
Rt  Arthur  Average  Attociation,  S4  L.T.B)p.912; 

L.  Bep.  10  Cb.  App.  542. 

It  would  have  been  anfficieot  to  hare  regiatprad 
the  societv  under  the  Friendly  Societies  Aot  1875 
(38  &  39  Vict  c.  60).  s.  11.  It  is  desirable  that 
these  associations  should  be-  registered,  because 
there  is  no  control  orar  tbem  if  they  are  not.  It 
is  Buffioiant  to  say  that  the  indiridaaJ  members 
gain,  becatueon  the  happening  of  a  loss  they  are 


indemnified  aeainsb  that  loss.  If  the  wxdefy  ia 
prohibited  by  law,  the  action  will  not  lie : 

Ex  parte  Day,  88  L.  T.  Bep.  887;  1  Ch.  IKr. 
699; 

Undlsr  on  Compaaiea,  5th  edit,  p.  141 ; 
Maw  T.  Bensea,  69  L.  T.  Bap.  651 ;  11  Q.  B.  IKr. 
S68) 

BttQth  r.  fledgaea,  6  Tmn  Bap.  405. 

[Lord  Alvibstonb,  C.J.  referred  to  Jmiitit^ 
V.  Sammond  {9  Q.  B.  Dir.  225)].  The  oonrts 
cannot  come  to  the  aid  of  a  company  unless  it  ia 
registered.  [ Lord  Alvbrstose,  C.J.— The  quea- 
tion  is  whetber  that  applies  to  the  custody  of 
m<m«f.]  A  person  nob  a  party  to  the  ill^caUtf 
may  be  sued  for  money  had  and  renetred,  bnt  one 
of  the  parties  to  the  illegali^  eauDot  sne : 

JTwilkoltm  T.  Ooosh,  5  Et.  ft  BL  999  ; 
M-Oftgor  t.  £oiee,  B.  A  M.  57. 

L.  Soiularsaa  for  the  pl^tifb.— Thta  ii  notait 
illegal  assomation.  The  falbwy  (rf  fiisnd'a 
argument  lies  in  the  fact  that  the  objeirts  with 
which  these  people  have  combined  are  not  ill^L 
Even  if  it  u  an  illegal  aasoeiation,  the  pliun- 
tiffa  oaa  reoow : 

B«g.  T.  Taplard,  70  L.  T.  B«.  42 ;  <1891)  I  Q.  K 
548; 

Bfg.  T.  Siaiaar,  2t  L.  T.  Bep.  758;  L.  Bq.  X 
C.  C.  B  880. 

In  Bs  Padttow  Tjtal  Lota  Auoeiatim  (siw.)  th» 
oourti  if  it  waa  ^oing  to  gire  relief  at  all,  had  to 
reoMfiuaa the esutenoa oftheaasoeiatioa.  8oaIs» 
in  fitaaw  t.  J^siuon  (suf .).  Tlw  court  need  notlook 
at  the  rules  of  the  society  in  the  present  oaaa.  It 
is  sufficient  for  the  plaintiffs  to  show  that  the 
defendant  held  the  money  for  the  members,  and 
that  he  haa  oonrerted  it  to  his  om  use.  With 
regard  to  the  first  point,  this  sooiety  does  nofc 
oome  within  sect.  4  of  the  Companies  Aot  18^ 
That  aeo'ion  only  points  to  ordinary  trading 
associations  : 

Be  Padittfw  T>>tal  Lot*  Auojiation  (sup.). 
Thia  is  not  a  commercial  association  in  the  ordi- 
nary sense.  In  the  last-named  case  it  was  bald 
that  Vab  association  waa  within  the  aeotion,  but 
every  one  of  theae  oasea  muat  be  judged  on  its  own 
facta.  This  association  wds  really  formed  under 
the  Friendly  Societies  Aots.  Steps  are,  in  fact 
now  being  taken  to  register  it  as  a  friandhr 
society.  The  Friendly  Societies  Act  1896,  s.  8, 
recogniaee  onregistered  friendly  sooielieB.  Tliia 
aaBOciati<m  ia  not  formed  for  the  parposs  <tf 
carrying  on  any  bosinese  that  has  for  its  object 
the  acquisition  of  gun : 

Smith  T.  Andernn,  15  Ch.  Dir.  217. 
Sect  4  of  the  Companies  Act  was  directed 
agiunst  companies  trading  with  ontdders,  snd 
does  not  tonoh  a  sooiety  furmad  merely  for  the 
benefit  of  its  own  members : 

Wififi4ild  T.  Potter,  45  L.  T.  Bip.  612. 

L7toentheU  in  reply.  —  On  the  question  of 
carrying  on  basinesa,  this  caie  'n  abeolotely 
iadistinguiehable  from  Rs  Padetou)  Total  Lorn 
A$8oeiation  (wp.).  In  Peat  t.  Fowler  (55  L.  J. 
271,  Q.  B.)  it  was  held  that  a  society  r^tered 
under  tbe  Fiiendly  Societies  Act  1875  need  not  be 
registered  under  the  Companies  Aot  18^  It 
ought  to  be  r^atered  under  one  Aot  or  the  other. 
The  Friendly  Sooiefies  Aot  1896  does  not  oon- 
template  unregistered  friendlj  soca^ms. 
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Lord  Altkbstonk.  G.J.— The  County  Ooort 
judge  hai  giren  judgmenb  tor  the  pluntilb  for 
and  there  can  be  no  dispute  that  the  jadg> 
ment  ia  a  just  and  right  jadgment.   The  ^aeetioii 
is  vhether  it  can  be  attacked  on  a  teohmcal  mle 
of  law.   In  1890,  probably  in  abeolnte  ignorance 
of  antluBg  about  the  Oompaniee  Act  1862  and 
the  wneuSj  Sodetiee  Acta— -tSi^y  ongbt  to  have 
known  them,  no  donbt— eome  wornneii  joined 
tf^etber  to  make  this  friendly  lodei^.  They 
had  three  tnutees  and  a  treasarer.   The  defen- 
-dant  waa  the  treasurer,  and  he  oame  under  termi 
that  if  he  collected  more  than  lOZ.  he  waa  to  band ' 
the  ezoess  over  to  the  tnuteea.   He  waa  sued  for 
«  balanoe  in  his  handa,  and  he  said  that  hia  house 
had  been  broken  into  by  a  burglar  who  had  taken 
away  the  money.   That  story  the  County  Court 
judge  diabelieved.    It  ia  now  aud  that  this 
treasarer,  who  set  up  this  caae,  is  not  bound  to  pay, 
becanae  the  aocie^  waa  not  registered  under  the 
Oompaniea  Act  1862.   I  am  not  aatiafied  that  thia 
eooiety  was  one  which  needed  to  be  registered 
qnder  the  Companies  Act.    The  facta  are  nob 
before  ub,  and  we  know  no  more  than  I  have 
•lated,  exo^t  that  Hr.  Lowenthal  may  say  that 
the  rnlea  were  pnt  in.  It  ia  not  dear  thi«  this 
«oeiel7  was  not  intended  to  be  re^atexed  under 
the  Friendly  Societies  Aots,  and  thmfore  the  ease 
iA  Be  Pad$tow  Total  Lo$$  Attoeiatiion  {$tip.)  does 
not  apply.  Mr.  Lowenthal's  contention  is  that 
because  the  money  never  would  luive  bem  received 
by  the  treasarer  bat  for  the  fact  that  there  was  a 
sotnely,  he  is  entitled  to  hold  tiie  money.  The 
•oonaeqnenoea  wonld  be  extraordinary,  for  if  the 
fact  <k  non-regiatration  prevents  the  court  from 
-giving  the  members  of  the  society  any  remedy 
and  foToea  the  court  to  treat  them  as  outlaws,  any 
person  could  defraud  the  aooieiy.   That  ia  inoon- 
aiatent  with  Beg.  v.  Tankard  («up.).   That  was  a 
criminal  case,  and  there  may  be  a  distinction  on 
that  ground.   But  I  cannot  het^  thinking  that 
the  ooorta  have  drawn  a  distinction  analogous  to 
that  dnwB  by  the  County  Court  judge.   In  Jen- 
ninaa  v.  Samrmmd  {sup.),  Cave,  J.  said ;  "  If .  as 
we  nold  is  the  case,  the  aasodation  ia  forbidden 
by  tiie  Act  in  question,  it  followa  that  all  oontraots 
nude  directly  for  the  purpose  of  carrying  on  the 
baeineas  of  the  association  are  illegal.   In  this 
«ase  the  busiseas  of  the  aociety  is  to  lend  money, 
and  oonaoqnently  the  loan  to  the  defendant  was 
mtfde  in  pursuance  of  an  illegal  object,  and  the 
mote  Bued  on  was  given  for  an  illegu  conaidera.) 
'  tion,  and  cannot  be  aued  upon  either  the 
aooiety  or  by  anyone  euing  as  a  traatee  for  the 
eociety,  or  even  by  anyone  suing  for  his  own 
benefit  if  be  took  the  note  with  a  knowledge  that 
it  waa  given  for  an  illegal  consideration."  I 
wonld  point  out  that  I  am  oy  no  means  sure  that 
it  tiiey  had  not  aued  on  a  promissory  note  the 
derision  would  have  been  the  same.   Unless  the 
somety  is  so  contrary  to  public  policy  that  the 
ooorta  will  not  recognise  it  at  aO,  I  eannot  coi- 
■oaive  wl^  the  action  shonld  not  lie.  In  Bhavt  v. 
Buuon  {aw.),  Brett,  1C.R.  did  not  dusent  from 
(Bs  parte  JOay  (aup.),  but  to  prove  in  bankmptc^  is 
«  different  thing,  becanae  there  yon  are  going 
against  the  general  estate  of  the  bankrapt  and 
not  claiming   your   own   particular  property. 
Brett,  lf.R.  pointed  out  in  i^^io  v.  Benson  (sup.) 
that  the  reason  why  they  must  decide  against  tue 
plaintiffs  was  that  "  the  mere  contract  to  lend  was 
>u>till^al,  and  the  question  ia  whether  the  contract 
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of  the  borrowers  ia  not  merely  a  contract  to  repa^ 
money  advanced.  It  aeema  to  me  that  their 
contract  ia  not  a  mere  contract  of  repayment,  for 
the  liability  waa  undertaken,  and  the  money  was 
to  be  repaid  aooording  to  the  rules  of  the  society. 
Then^ore  the  rules  ox  the  aociety  form  part  of  the 
contract  for  Tepayment,  and  as  the  society  is 
illegal,  tiie  oontnust  for  repayment  also  most  be 
illegdL  The  borrowing  and  the  lending  weve 
parts  of  one  transaction,  which  had  for  its  object 
the  carrying  ont  of  the  illegal  purposes  of  the 
eooiety."  And  Fry,  L.J.  says  in  t^e  same  case : 
"The  defendants  became  borrowers  from  the 
Thomhill  Arma  Club  for  the  purpose  of  carrying 
ont  the  objects  of  an  illegal  association ;  and  this 
action  is  brought  to  enforoe  a '  contraiot  for  an 
illegal  purpose."  It  is  perfeotiy  true  that  the 
defendsnt  would  not  have  had  the  money  if  he 
had  not  been  treasurer,  bat  the  contract  waa  a 
contract  to  hand  it  over.  It  is  aaid  that  we  are 
to  assume  that  when  handed  over  it  waa  going  to 
be  dealt  with  by  the  society  in  some  ille^  way. 
But  it  may  be  tiiat  the  trnstees  will  proceed  to 
get  the  society  nwistered.  I  do  not  know  why  it 
is  to  be  assumed  uat,  if  they  fonnd  the  sodety  to 
be  illegal,  tiiey  wonld  not  have  retomed  to  the 
membos  thdr  shares.  A  defudant  who  has  set 
up  this  defence  is  not  entitled  to  have  evwytiiing 
aasamed  in  his  favour.  Why  are  we  to  assume, 
first,  that  the  contract  by  him  to  pay  the  money 
to  those  tor  whom  he  was  no  more  than  an  agent 
waa  in  furtherance  of  an  ill^^  purpose  P  And 
why  are  we  to  aaanme  in  his  favour  that  the 
plaintiffs  were  not  prepared  to  put  their  house  in 
order  P  I  agree  witn  tbe  County  Court  judge  in 
regard  to  what  the  real  relations  of  the  parties 
were,  and  I  think  that  he  was  justified  in  coming 
to  the  oondusion  that  this  waa  not  an  action  in 
furtherance  of  an  illegal  or  improper  parpose,  and 
the  tirustees  were  merely  obtaining  their  own  pro- 
perty which  was  held  for  the  members.  I  think, 
therefore,  that  the  appeal  mast  be  dismiaaed. 

Dablino,  J.— With  regard  to  the  point  that 
the  courts  could  not  reoogniee  this  assooiation,  it 
is  sufficient  to  look  at  the  faots  of  this  case.  If 
tbe  argument  for  the  defendant  ia  right,  the 
burglar  who  waa  said  to  have  ent«*ed  his  house 
could  not  be  oonvisted,  because  the  money  was  not 
the  money  of  the  association  and  was  not  the  pro- 
perty of  anybody  in  this  sense,  that  the  courts  cpnld 
not  reoogmae  it  as  being  anybody'a.  And  tliere« 
fore  the  oottrts  would  have  to  say  that  the  burger 
might  take  it  because  it  was  not  the  propwiy  of 
anybody.  The  courts recogmse  this  nuuey  ast^e 
property  of  somebody  for  some  purposes.  As  to 
the  facts  of  this  case  and  the  proper  inferences  to 
be  drawn  from  them,  I  mtirely  agree  with  the 
j  adgment  of  my  Lord  and  with  that  at  the  County 
Cowt  judge. 

Ghakitell,  J.— I  agree.  I  prefer  to  base  my 
judgment  on  the  tact  that  the  somety  comes 
within  Uie  »oeption  of  a  company  formed  nnder 
another  Act  of  Parliament.  This  ia  a  friendly 
aociety  for  all  intenta  and  purposes,  and  it  waa 
intended  to  be  atriendly  society.  I  think  that  the 
Friendly  Societies  Acts  do  contemplate  tiie 
existence  of  friendly  societies  which  are  not  in 
fact  registered.  It  is  not  neoessary  in  order  to 
form  a  friendly  society  that  yon  should  begin  by 
incorporating  it,  as  you  have  to  do  with  a  umited 
company.  A  friendly  society  is  formed  in  the 
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first  instance  and  then  it  is  roistered,  and  the 
friendly  societies  that  are  not  re^stuod  still  oon- 
tinne  to  have  an  existence  for  some  pnrposes. 
While  I  do  not  desire  to  differ  on  the  other  p<Hnt, 
I  tiiink  it  is  a  point  of  considerable  diffionltj.  As 
to  whether  or  not  the  contract  with  the  treasnrer 
(assoming  that  this  was  an  illegal  association 
under  the  Companies  Act)  was  a  contract  so 
tainted  with  illesaUty  that  the  ordinary  maxim 
Melior  est  conditio  pouideniiM  woald  apply* 
seems  to  me  a  question  of  difficulty.  The  appU- 
cation  of  that  maxim  would  inToWe  such  extra- 
ordinaiy  oonseqnences  that  one  would  not  be 
inoliiiea  to  follow  it,  bnt  that  maxim  does  involve 
injustice  in  many  cases.  I  think  that  the  appeal 
shonld  be  dismissed. 

Lowenthal.-^AM  this  is  an  important  question, 
I  ask  for  leave  to  appeal. 

Lord  AxTSfiBTONB,  G.J. — As  it  is  an  important 
^nestion,  it  must  be  raised  in  the  Court  of  Appeal 
m  a  more  meritorioas  case. 

Appe(d  dinai$$ed»  Laave  to  ofpeal  r^ttd. 

Solioitors  for  tbe^plsintiits,  BoibinMon,  and 
BradUy,  for  Edward  Clark,  Newcastie-on-Tyne. 

S<^toT  for  the  defendant,  R.  W.  WaOnru,  for 
J>Us  and  Harfa,  KewoastlOi^n-Tyne. 


WedMtday,  mtreh  26. 

(Before  Lord  Altibstonk,  OJ.,  Dablino  and 
Oharnell,  JJ.) 

IUbx  v.  Cbohpton  Ubbah  Dzstbict 
Council,  (a) 

Bi^hia<ty — Repairable  by  inhabitants — Stibttiiu- 
iion — IHtr^air — Order  under  tect.  10  of  High- 
ways and  liocomotives  Act  187S~~Wtaih  not 
tpwified  in  indictment — Liability  of  defaultiiig 
highway  authority. 

In  1891,  by  an  order  of  quarter  sssnoM,  a  highway 
was  stopped  and  a  new  road  auhsHMed  for  it, 
which  VKU  made  by  the  owner,  at  whose  instance 
the  change  was  made.  The  certificate  stated  that 
the  new  road  was  12yds.  vnde,  but  in  fact  it  was 
14|f<Zc.  or  Ibyds.  wide. 

The  new  road  having  got  into  had  repair,  an 
order  was  made  under  aeet.  10  of  the  Highways 
and  Locomotives  Act  1878  on  the  defendants, 
and  an  indictment  was  preferred. 

After  fA«  order  the  defendoMts  served  notices  on  ^ 
frmtagen  wndw  tet.  160  of  the  Fublio  BeaUh 

Aa  1I75. 

The  vndih  of  Vie  road  was  spsaifSsd  th  the 
tndicfffwn^  and  the  jury  found  Aai  Ms  old  rood 
was  a  highway  repairable  by  the  inhabitants  at 
large  before  1835. 

Mdd,  that  judgment  woe  rightiiy  entered  for  A« 
Crown, 

Gasb  shown  why  a  verdict  obtsined  by  the  Crown 
at  the  Laucaahire  Assizes  should  not  be  set  aside, 
and  jn^ment  entered  for  the  defendants  non 
obetante  veredicto,  or  why  a  new  trial  should  not 
be granted. 

The  grounds  upon  which  the  application  was 
made  by  the  defendants  were  (1)  that  the  whole 
length  of  the  diverted  parts  of  Linney-lane  was 
repairable  by  the  frontagers  under  sect.  150  of 

(a)B8porUl  bj  W. »  B.  Hibbsbt,  Eaq.,  BHTtil«r«t-Lsw. 
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the  PaUio  Health  Act  1875  by  reason  of  the 
proviso  at  the  end  of  iJiat  section ;  (2)  that  the 
whole  of  the  lenfrth  wis  a  new  street,  sjod  that  it 
was  the  duty  of  James  Heniy  Lees  Ullne  to  ]atdi 
and  pave  and  oonstmot  the  new  street  in  accord- 
ance with  the  l^O'laws  of  the  Cromptcm  Loeal 
Board  and  the  lunended  plan  and  secti<m  enbmittad 
him  to  and  approved  by  the  Crompton  Local  bj 
Board ;  (3)  that  the  diverted  road  substituted  for 
the  old  road  was  not  made  of  the  width  of  l^di. 
in  accordance  with  the  order  of  quarts  sessioiit 
and  plan  annexed  thereto,  bat  was  made  of  the 
width  of  14yds.  to  16yds.,  in  acoordanoe  with  the 

5 Ian  and  section  of  the  new  street  deponted  bj 
amea  Henry  Lees  Hilne^  ud  a»|Hroved  by  the 
Cromptcni  Local  Board,  or  thai  we  case  did  not 
fall  within  the  provirions  of  sect.  92  of  the  Hif^* 
ways  Act  1835,  and  the  Crompton  District  ConiiGil 
were  not  made  liable  for  the  repair  of  the  street; 
(4)  that  the  burden  of  repairing  Linney-lane  was 
therefore  removed  from  the  Crompton  District 
Council  and  placed  upon  the  frontages  of  J.  H. 
Lees  Milne ;  (5)  that  the  power  of  the  Lancashire 
County  Council  to  order  the  district  council  to 
repair  a  road  did  not  extmid  to  an  old  highway 
converted  into  a  new  street  within  the  meanii^  (K 
the  bye-laws;  (6)  that  the  "pover  of  a  oouity 
council  to  order  a  district  council  to  repair  a  rou 
only  applied  to  a  road  which  is  throughout  its 
whole  breadth  repairable  by  the  inhalntanta  at 
large  hj  reaaon  ai  the  same  heaag  widaned  by 
the  ownm  of  land  odjcnning  thneto  throwing 
adcUtional  land  into  it ;  and  (7)  tihatt^powerm 
a  ooonty  oonnoil  to  ordw  a  distriot  ooimeil  to 
repair  a  road  does  not  apply  to  a  road  when  tlM 
character  of  the  repairs  required  to  ke^  tha  rasd 
in  or^r  had  been  altered  and  made  more  taftn" 
sire  by  adjoining  owners  widening  the  sameuA 
laying  the  same  out  as  a  new  street. 

The  indictment  was  for  the  non-repair  of  a 
certain  road  of  a  certain  length  which  was  sped- 
fied  in  the  indictment.  The  width  of  that  length 
of  the  road  was,  as  is  usual,  not  specified  in  the 
indictment. 

Li  Kay  1889  a  Hr.  Crompton  Milne,  a  hod- 
owner  on  each  side  of  the  road  in  qnestioii. 
applied  to  the  Crompton  Local  Board,  the  high- 
way authority  and  the  defendants'  predeoeston* 
to  get  them  to  apply  to  quarter  sessions  to  mate 
the  new  road  and  stop  up  the  old  one. 

On  the  22nd  July  18^  two  magisbates  had  a 
view  under  the  l^hwaye  Act,  uid  on  the 
Sept  Haef  made  weir  oeriifioate,  (hat  haviiu 
viewed  the  old  road  and  tiie  propoaed  new  rou, 
which  they  described  as  b^g  ISEyds.  wid^  tb^f 
certified  that  the  new  road  was  more  com- 
modious, and  that  the  old  one  might  be  riffgifeA 
up. 

Kr.  Crompton  Milne,  after  oorrespondenoe  witit 
the  autiiori^,  in  which  he  stidied  he  intended  to 
pitch  and  pave  the  road,  in  fact  made  it  an 
ordinary  road  with  bonlders,  and  on  the  28th 
Nov.  1890  the  order  of  quarter  sessions  was  made 
to  divert  the  i-oad.  On  the  3rd  May  1891  the 
justices  gave  a  oertifioate  of  the  completion  « 
the  road,  and  on  the  6th  July  1891  the  order  at 
quarter  aesnons  was  enrolled. 

The  oertifioate  of  tia  completion  ot  the  new 
road  stated  it  was  to  be  i^rda.  wide.  As  a 
matter  of  foot,  it  was  l^yds.  or  15yda.  wide. 

After  that  the  road  got  into  bad  repair,  and 
proceedings  woe  taken  under  sect  10  of  tiis 
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HighwayB  and  Looomotives  Act  187^  snd  «n 
in£otment  was  preferred. 

After  the  order  waa  made  by  the  Gonntj 
Goimcdl,  and  after  the  defendants  under  the  Higfa- 
waye  and  Locomotives  Act  had  demanded  a  jury, 
they  served  notices  on  the  frontagers  to  pave, 
aewor,  ohannel,  &c.,  under  aeot  150  of  the  Pablic 
Health  Act  1875.  No  notice  waa  taken  br  the 
frontaams,  wha  denied  liaUlity.  and  the  defen- 
danta  did  the  work  after  the  indictment  was  pre- 
ferrod- 

The  question  left  to  the  jary  at  the  trial  of  the 
indictment  waa.  Was  the  old  h^fhway  a  roadway 
repurable  by  the  inhabitants  at  larf^e  before 
IS^?  They  foond  that  it  was. 

At  tiie  tenninatioB  of  tin  trial  the  defendants 
applied  for  jadgment  to  be  entered  for  them,  bat 
ilie  learned  ja^e  ref  ased  to  do  so*  and  delivered 
judgment  as  foUowB : — 

Wills,  J. — On  the  best  consideration  I  can' 
rive  to  this  matter,  I  think  it  is  mnoh  better 
that  I  shoold  decdde  it  now,  especially  as,  my 
dedrion  htiag  in  faTonr  d  the  proaeeuttMra,  it 
iria  leaT8  it  t^en  to  the  defendants  to  question  it 
if  they  tiiink  on  otmrideration  that  the  view  I 
have  taken  is  wrong.  I  begin  with  the  diversion 
and  the  enrolment  of  the  certificate,  which  took 
phwje  in  July  1891.  After  that,  by  sect.  92  of 
the  Highways  Act  1835,  a  new  road  was  subject 
to  exactly  uie  same  incidents  with  reajpeofc  to 
repur  as  the  old  road.  The  oonseqnenoe  is  that 
tibs  road,  whatever  it  was  which  was  shown  on  the 
deponted  plan  which  was  approved  by  the 
jnstices  and  enrolled  at  the  qnarter  sessions, 
became  a  road  which  the  rarisn  were  liable  to 
x^air.  The  parish  have  aUowed  it  to  go  out  of 
repair.  That  is  an  admitted  fact,  and  I  must 
look  at  the  facta  as  they  existed  at  the  time  to 
which  this  indictment  refers,  whitdt  is  down  at 
the  time  at  which  the  order  of  tiie  oonnty  oooncil 
was  made.  This  indictment  was  a  proceeding 
wunat  tiiem  for  disobeying  the  mder  made  oy 
the  ooonty  ootmcil,  and  that,  therefore,  is  the  time 
to  look  at.  At  that  tim^  unless  there  was  some< 
thinff  to  interfere  with  it,  clearly  thoe  waa  a 
liability  on  the  pariah  to  repair.  The  argnment 
that  tiuiy  ought  not  to  repair,  as  I  nndertfband  it, 
is  this :  It  is  siud  that  one  of  the  pablic,  not  the 
public  itself  but  the  contiguous  landowner,  had 
put  himself  into  such  a  position  that  the  defen- 
ctants  might,  if  they  had  been  so  minded,  at  any 
time  between  1891  and  the  present  time,  have  pat 
in  force  the  proviaion  of  sect.  150  of  tiie  Public 
Health  Act  1895,  and  might  have  compelled  Mr. 
Leas  Milne,  who  is  no  party  to  this  litigation — 
not  a  party  representing  the  public — to  do  a 
good  deal  more  than  the  parish  would  ever  be 
compelled  to  do,  because  it  is  quite  dear  that 
under  the  caronmstances  with  which  I  have  to  deal 
in  Uie  wesent  case  there  could  be  no  oblation  on 
the  defendants  to  pitch  and  pave  or  do  anything  of 
the  kind.  TbieiT  only  obligation  would  be  to  do 
to  the  new  portion  <n  the  road  which  waa  substi- 
tuted for  the  old  portion  jtut  what  was  safficujant 
to  make  a  decent  repair  to  such  a  road  as  this 
was  apart  from  any  question  of  the  Public  Health 
Act.  Now,  I  cannot  aay  that  because  a  particular 
individual  might  have  been  made  to  do  repairs 
which  he  has  not  done  there  has  been  any  transfer 
of  liability  from  the  defendant  to  someone  else. 
But  to  do  Mr.  Sutton's  argument  justice,  that  is 


not  quite  the  way  he  puts  it.  He  does  not  say  that 
there  was  a  transfer  of  liability,  but  he  sayn  some- 
thing ou^ht  to  have  been  done  which  has  not  be^ 
done  which  would  put  the  road  into  a  good  state 
of  repur,  after  which,  and  on^  after  which,  the 
liatnkfy  of  the  parish  would  arise.  1  cannot 
follow  that,  bnt  it  lay  with  the  parish  to  tijce 
proceedings  Under  sect.  150  if  tbe^  chose  to  do  so. 
What  answer  is  tiiat  to  the  public?  What 
answer  is  that  to  the  Grown,  who  prosecute 
because  this  order  to  rf^alr  the  road  waa  not- 
oomplied  with  f  I  think  it  is  none.  The  drown 
in  a  prosecution  of  this  kind  represents  tiie  com- 
mumty  at  lai^,  and  it  is  no  answer  to  the  public 
when  they  cannot  use  the  road  to  aay  that  if  the 
district  ooancil  had  chosen  to  take  some  stepa 
which  they  have  not  chosen  to  take  they  might 
have  made  the  landowners  pay  for  a  good  deal, 
and  probably  for  a  good  deal  more  than  they  are 
bound  to  do,  after  which  a  heavier  liability  would 
have  laid  upon  them  than  can  lie  upon  them 
now.  I  therefore  think  that  there  is  nothing  in 
the  facte  which  have  been  brought  before  us, 
and  tiie  very  able  argument  which  has  been 
addressed  to  me  by  Mr.  Snttmi,  tor  whidh  I  thank 
him,  which  would  prevent  me  directing  a  Terdiot 
and  judgment  beii^  entered  for  the  Grown. 

Thereiq»on  the  defendante  made  the  present 
application. 

Fickford,  K.C.  and  Byrne  showed  cause. 

E.  Sutton  and  Jamea  Openahaw  in  support  of 
tiie  application. 

Lord  Altbbstonh,  G.  J. — This  was  a  rule  movedi 
by  Mr.  Sutton  to  set  aside  a  conviction  in  a  road 
indictment  case,  in  which  the  only  question  loFb 
to  the  jury  was  liability  of  the  defendants  to 
repair  an  ancient  highway.  If,  as  I  understand, 
Sutton  asks  for  judgment  for  the  defendants  or 
for  a  new  trial,  on  the  ground,  as  he  says,  that  the 
effect  of  the  verdict  is  that  they  will  be  bald  liaU» 
to  repair  l^ds.  or  15yds.  widtii  of  the. road,  as 
the  case  may  b^  whereas,  as  a  matter  of  faot^ 
they  ought  only  to  repair  ISyds.  width,  I  have 
the  greatest  possible  difficulty  in  follomng  his 
point.  I  will  deal  in  a  moment  with  another 
point  that  he  makes  abont  the  liability  of  another 
gentieman;  bnt  I  have  the  greatest  possible  diffi- 
culty in  following  his  argument  with  regard  to- 
the  point  I  have  mentioned.  As  I  understand 
before  the  Act  of  1878,  if  this  question  of  liability 
to  repair  was  required  to  be  raised,  it  was  done  1^ 
means  of  sect.  19  of  tiie  Highway  Act.  There  an 
order  was  obtained  from  justices  for  the  trial  by 
indictment  of  the  liability  to  repair,  and  nobody 
disputes  of  course  that  the  liability  to  repair  the 
road  would  have  been  tried  in  that  way.  Then 
came  sect.  10  of  tbe  Kghway  and  Locomotivee 
Aet,  which  prorides  that  {nior  to  the  indictment 
there  should  be  preliminary  prooeedinas  <rf  com- 
plunt  befbre  the  county  authority,  and  an  orier 
made,  and  the  obligation  to  obegr  the  order 
Buspended  until  this  question  of  lialnlity  had  been 
tried.  In  this  case  such  an  order  was  made,  and, 
the  liability  being  disputed,  they  went  down  to 
triaL  I  cannot  myself  undwstand  how,  when  the 
question  which  is  to  be  tried  is  the  liability  to 
repair,  and  the  only  evidence  or  the  only  material 
point  in  the  evidence  is  with  regard  to  whether 
or  not  it  was  a  public  highway,  it  can  be  said 
that  this  verdict  involves  some  special  construc- 
tion or  some  special  obligation  being  placed  upon 
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the  onter,  and  fchat  there  ought  to  be  a  new  trial 
to  ti^  the  qaeetion  of  li&bility  or  judgment  entered 
icn-  the  doenduitB,  beoaiue»  that  qoeatlon  of  lia. 
Inlitj  ha-ring  been  tried  and  found  against  them, 
there  will  he  some  nnoertaintj  as  to  what  road 
or  what  extent  of  road  the  duendants  are  to  be 
bound  to  repair.  It  seeme  to  me  that  that  is 
the  consequence  of  the  order.  If  the  order  ia 
bad  it  may  be  attacked  on  some  other  gronnds, 
but  whj  there  ahoold  be  judgment  entered 
for  the  defendants  beoanae  there  has  been 
eome  uncertaintj  as  to  the  width  of  the  road 
they  were  to  repair,  or  whjr  we  should  enter  a 
new  trial  to  try  that  question  I  oannot  nuder- 
fltand.  The  ot£er  point  that  Ur.  Sutton  raises  is 
Uiis :  There  had  bmn  ctmtemporaneona  proceed- 
ings by  Mr.  Orompton  ICilne  either  to  get  the 
«anction  to  a  wider  road  which  he  waa  going  to 
metal  or  pave,  or  possibly  an  idea  of  proceedings 
to  oompel  the  frontagers  to  do  it ;  and  it  is  con- 
tended before  ua  that  the  circumatancea  that  the 
road  had  been  laid  out  by  Mr.  Crompton  Milne, 
and  that  he  had  deposited  plans  whioh  implied 
that  he  was  going  to  pare  it,  and  that  possibly 
there  had  been  an  ondertaking  by  him  to  pnt  the 
road  in  its  proper  condition,  and  that  the  circum- 
stances that  tlwre  were  these  strips  at  the  side  of 
the  road,  in  respect  of  which  proceed  ings  b  ad  been 
taken  under  sect.  150,  all  ooght  to  be  taken  into 
consideration  at  the  trial  of  this  indictment  I 
agree  that  the  only  way  in  which  they  could  be 
iSkea  into  consideration  would  be  to  press  the 
jnty  that  they  oiuht  not  to  conviot  the  defen- 
dants. But  vny  this  obligatim  oi  someone  else, 
•or  the  rights  whioh  the  local  anthori^  had  to 
take  proceedings  under  sect  150,  either  in  respect 
of  the  whole  of  the  road  or  any  part  of  it,  is  any 
reason  why  we  should  grant  a  new  trial,  or  why 
the  liability  of  the  defendants  ahoold  be  nega- 
tived by  our  entering  judgment  for  them  I  am 
really  at  a  loss  to  nnderetand.  If  it  had  been 
contended  that  on  the  face  of  these  proceedings 
the  result  of  the  verdict  was  that  there  was  an 
order  on  the  defendants  to  repair  more  road  than 
in  law  they  were  admitted  to  be  liable  to  repair, 
poasibly  some  question  may  have  arisen.  1  do 
not  know  at  the  present  time  what  the  effect 
would  be  of  the  order  standing  which  was  made 
under  sect.  10,  except  that,  whether  that  the 
order  ia  now  to  be  operative  or  inoperatiTe, 
.  the  liability  of  the  defendenta  to  repur  the  old 
,  highway  is ,  estaUished.  It  aeems  to  me  that 
^none  <n  the  grounds  which  have  been  u^ed 
by  Mr.  Sutton  afford  the  least  reason  for  entenng 
judgmmt  for  the  def eudanta  as  re^rds  liability 
to  repair,  or  for  ordering  a  new  trial  to  try 
that  liabiUij.  Therefore  1  think  this  rule  should 
be  discharged. 

DabXiINO,  J. — ^I  am  of  the  same  opinion.  It 
seema  to  me  that  the  defendants  were  convicted 
for  not  doing  that  which  they  were  bound  to  do, 
"When  one  looks  to  see  what  they  were  bound  to 
do,  one  looks  at  the  indictment.  It  is  presented 
that :  "  From  time  to  time,  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  there  was 
and  yet  ia  a  common  and  ancient  highway 
■called  Idnn^'lane,  and  that  the  defendants 
were  bound  to  maintain  the  said  common  and 
andent  King's  highway."  They  have  not 
repaired  it,  and  of  that  thc^  have  been  con- 
viofced.  They  were  bound  to  r^air  that,  what- 
aver  was  the  width  of  it.   It  ia  said  to  have 


been  12yd8.  If  that  were  so,  they  have  been 
convicted  of  not  repairing  that  which  they  wm 
bound  to  repair— that  is,  layds.  wide  of  that  high- 
way. Now,  it  is  sud  that  there  ought  to  beausw 
trial,  as  I  understand  it,  beoauae,  owing  to  what 
haa  been  done,  th^  will  be  aaid  by  someons 
to  be  liable  to  repair  14yds.  width  of  highway. 
Well,  if  anybody  tries  to  impose  that  burden  upon 
them,  it  seems  to  me  that  their  proper  answer  ii 
to  repair  the  ancient  King's  highway  whatever  it 
was,  and  they  are  not  to  do  any  more.  Then,  it 
an^  proceedings  are  taken  agunat  them  for  not 
doing  more  t£an'  that,  this  oonvietion  will  sot 
hurt  them  at  all.  They  will  hare  to  be  pro- 
oeeded  agunet  agMn.  It  may  be  that  it  th^[  do 
adopt  this  process  there  irill  be  aToiy  anoioit 
Kii^s  highway  with  a  swamp  on  each  side^  d  'A, 
and,  in  acoordanoe  with  ancient  maxima,  it  mil 
be  safest  to  go  along  the  middle.  We  cannot 
help  that  If  they  carry  out  the  do^  impoeed 
upon  them,  thia  indictment  will  not  hurt  them. 
It  is  no  good  anticipating  what  iriU  be  the  resolt 
of  thoae  prooeedinga,  bMauas  we  do  not  know 
what  may  then  be  aUeged. 

Ohavnell.  J.— -I  agree.  This  role  is  to  enlw 
Hie  verdict  for  the  defendants.  I  see  no  ground 
whatever  for  doing  that.  The  liability  of  the 
defendants  to  repair  at  least  12yds.  of  this  road, 
which  is  in  point  of  fact  14yds-  or  ISyds.  wide,  is 
quite  clearly  established  on  the  facte  that  the  joiy 
found,  upon  tiie  only  queationa  that  went  to  tu 
jury.  There  was  no  application  at  the  trial,  nor 
is  there  now,  to  enter  the  verdict  spedally  at  to 
ao  much  road,  12ydB.  on  one  side  or  anythiog[  of 
the  aort.  I  am  not  very  familiar  with  ciinuul 
proomdings.  I  do  not  know  whetiiar  it  could 
have  been  entered  distribntively,  as  in  oivil 
action,  but  at  any  rate  that  ia  not  the  apidioatioa 
bslore  us,  and  the  substanoe  oi  the  matte  i* 
found  for  the  proseontion. 

Jttdgment  accordingly. 

Solicitora:  E.  Bogue,  for  Worth  and  Worth, 
Rochdale;  Chester,  Broome,  and  QriJUket,  for 
Me$keth  Booth  and  Bona,  Oldham. 


2Vsfl(Zay,  April  15. 

(Before  Weioht,  J.) 

.  WxLLS  V.  Abmt  and  Navy  Co-opbbatitk  ' 
SociETT  Limited,  (a) 

Building  eontrtut — Penalties — Building  oiner  to 
make  aUoicancet  for  delay — Final  deeiMtMy 
Default  by  huHdAng  owner — fhCcZustoe  jiaitiit- 
tion  of  building  ovmer. 

By  a  building  contract  certain  maUer*  eatms; 
delay  and  "  other  causes  ^eyoiul  the  contractor'' 
control"  were  to  be  evimitted  to  the  board  of 
directora  of  the  ownsrt  of  the  bvildinff,  viko  wen 
to  "  adjudicate  thereon  and  make  due  aUovanee 
therefor  if  neeeeeary,  and  their  deeieion  thaU  he 

Held,  that  the  exduaixe  juriadiction  of  the  board 
did  not  eiriend  to  d«ay  eauaed  by  intetferenea 
by  the  building  ownere  or  their  architect  with  W 
conduct  of  the  toorka,  by  defavU  in  not  giviM 
the  contraetora  potsewwion  of  the  pnmiaei,  ana 
in  not  providing  plana  and  drawinga  in  dvt 
<tme;  and  ao,  ikca  interferenu  and  defoMM* 

W  BerocMA  Ii7  W.  Dl  B.  Hosut,  Eh]..  lluifMr«>^v- 
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being  made  out,  the  bnHding  ownere  could  not 

recover  penaltie: 

Action  tried  before  Wrif^t,  J.  withont  a  jury. 

The  following  statement  of  facta  is  taken  from 
the  written  jadgment  of  the  learned  judge : — 

This  waa  an  action  broaf^ht  by  a  firm  of  baildera 
to  recover  a  balance  admitted  to  be  due  under  a 
building  contract  dated  the  29th  Oct.  1897.  The 
defenduits  claimed  to  set-off  damages  or  penalties 
at  the  rate  of  101.  per  day  for  delay  in  completion 
«t  the  building  beyond  Um  period  OE  twelve  months 
allowed  by  tu  coatraot  The  oontraot  ixmtiiiied 
a  pronaion  of  the  ordinuy  kind  for  alterationa, 
•odilionB,  or  omiuiODi  to  M  made  apon  the  order 
<A  the  architect,  and  a  special  proTiuon  (danee  7) 
that  such  orders  should  not  "  vitiate  Hm  oontraot 
or  the  claim  for  penalties  under  olauee  16." 

Clan  Be  16  of  the  contract  was  as  follows: 
The  oonbaotors  »re  to  oompltt*  ths  whoU  of  the  works 
withio  oiw  jMT  from  the  dsy  tA  the  date  hwcot  nnlsss 
ths  works  be  dalsjsd  by  lessoa  of  any  alieiatioD  or 
addition  in  or  to  ttw  Works  attthorisod  as  aforsssid,  or  ia 
«isa  of  eombinatiott  of  workmen  or  strikM  or  by  the 
defsaltof  the  nb-oontraoton  the  oontraotors  are  obliged 
to  employ,  or  othar  oaosas  beyood  the  oontnotori'  con- 
trol, satisfaototy  proof  of  all  which  most  at  ths  time  of 
oooorrsnoe  be  at  onoe  tflorded  to  the  board  <rf  diceotors 
«C  flw  SBplojers,  who  shall  adiodioate  thereon  and  make 
4as  slkmuuN  therefor  If  neoassaiy,  and  their  deolslon 
dull  bs  final,  and  then  the  oontrMton  are  to  oomplste 
the  works  within  saoh  time  »■  the  asid  board  of  direotoro 
ahsll  oonaider  to  be  reuonable,  kod  in  ease  of  default 
the  oontrsotoFS  are  to  pay  or  slloir  to  the  snployart  as 
and  by  way  of  liqaidated  and  egreed  damsges  the  snm 
of  101.  per  day  for  erery  6mj  during  wbioh  they  shall  be 
so  in  dcfaolt  ontil  the  whole  of  the  works  ihiJt  be  so 
•oompletsd. 

JSnglieh  Harrieon,  K.G.  and  Hudson  for  the 
plaintiffs. 

Bray,  E.G.  and  Mclntyre  for  the  defendanta. 

Wbioht,  J.  (haTing  stated  the  facts  set  out 
above,  continued :) — The  oompleti<m  of  the  works 
was  ddayed  for  nearly  a  year  beyond  the  stipu- 
lated time.  A  prindpal  cause  of  the  delay  was 
the  defenlt  of  sab-ccmtractora,  and  anextensipnof 
the  time  by  three  months  on  this  ground  waa 
allowed  by  the  defendants'  directors  in  accordance 
with  clause  16.  The  plaintiffs  claim  to  excuse 
the  residue  of  the  delay,  firstly,  on  the  ground 
■of  alterations  and  other  matters  which  are 
-clearly  within  the  scope  of  daase  16.  and  are 
therefore  within  the  excJusive  jurisdiction  of 
the  directors ;  and,  secondly,  on  the  ground 
that  the  defendants  or  their  architect  by  undue 
interference  with  the  conduct  cf  the  works  and 
by  default  in  not  giving  possession  of  premises 
on  which  work  waa  to  oe  done,  and  in  not 
providing  plans  and  drawings  in  due  time,  ob- 
etmoted  the  works  so  as  to  ralieve  the  plaintifTs 
fmn  their  lialnlity  for  the  penalties.  Theplaintiffa 
contend  that  the  ezolndve  jorisdiotiou  of  the 
directors  under  clause  16  doin  not  extend  to 
questions  of  this  kind,  and  I  think  that  this 
cmitention  ia  well  founded.  The  olauee  might 
have  been  framed  in  general  terms  bo  as  to 
include  all  delays  however  caused,  but  it  is  not 
BO  framed.  It  enumerates  specific  causes  of 
delay  and  contains  no  general  words  except 
■"  other  cauaea  beyond  the  contractors*  control." 
These  words,  in  my  opinion,  ought  to  be  con- 
etrued  with  reference  to  the  preceding  causes 
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of  delay,  and  ought  not  to  receive  such  an  exten- 
sion as  would  make  the  defendants  judges  in 
teapeot  of  their  own  defaults.  As  was  said  bj 
Lord  Esher,  U.B.  in  Dodd  v.  Chmrbm  (76  1^  T. 
Bep.  438;  (1897)  1  Q.  B.  562) :  '■One  rule  of  oon- 
atruotion  with  r^ard  to  oontraots  is  that  when 
the  terms  of  a  oontraot  aro  ambigoons,  aud  one 
o(mstruction  would  lead  to  an  unreasonable 
result,  the  conrt  will  be  unwilling  to  adopt  that 
construction."  The  construction  which  I  have 
adopted  ia  supported  by  clause  18  of  the  contract 
wldoh  tareate  defaults  by  the  architect  in  the 
giving  of  iuBtmotiotts  as  a  matter  not  within  the 
scope  of  clause  16.  For  these  reasons  I  think  that 
Mr.  Bray's  summary  mode  of  disposing  of  the 
case  must  be  rejected,  and  I  must  consider  the 
evidence  relative  to  the  alleged  defaults  and  the 
interference  on  the  part  of  the  architect.  [His 
Lordship,  having  considered  the  evidence,  uame 
to  the  conclusion  that  the  defaults  of  the  defen- 
dants were  snoh  that  in  their  onmulative  tSt«iA 
they  were  ineonaistent  with  tiie  defendanta*  claim, 
to  must  on  oompletioii  within  the  stipulated 

Judgment  for  the  plaintiff e. 

SoUoitorB :  MaekreU,  MaUm,  OodJee,  and 
Quineey ;  TgrreUt  LeioU,  Lewia,  and  BroaibttU. 


Friday,  AprU  18. 
(Before  Wbioht,  J.) 

BBITA.ZN    AND    0THBB8    0.   HA.NKS  BbOTHKBB 

AND  Co.  (a) 

Cofyyright—Artietie  produeiMm— Toye— JfbieZs  cf 
SoUtUn—Seulptwre  Copyright  Act  18U  (54 
Geo.  3,  c.  56),  s.  l—Stanftng  proprietor'e  name 
on  modeU—Date  of  publtoation. 
Metal  models  of  mounted  yeomen  produced  and 
sold  as  toys  are,  where  there  ia  evidence  that 
they  are  anatomically  and  technically  correct 
and  display  artistic  skiU  and  merit  on  the  part 
of  the  producer,  within  the  protection  ef  the 
Sculpture  Copyright  Aol  1814. 
The  proviao  tn  eect.  1  at  to  stamping  euch  models 
vnth  the  proprietor's  name  is  satisfied  by  the 
insertion  of  the  name  of  one  of  the  partners  of 
the  firm  of  proprietors,  if  he  himself  be  the  pro- 
ducer  of  the  model. 
The  effect  of  the  requirement  in  the  same  proviao 
as  to  the  date  of  pMhlication  ia  that  the  date 
muat  not  be  misleading ;  and  the  insertion  of 
a  date  upon  the  east  a  few  days  earlier  than  the 
absolute  date  of  putting  forth  and  publication  ia 
no  eontraventum  of  the  proviso. 
Action  tried  before  Wright,  J.  without  a  jury 
in  which  the  plaintiffs  sougbt  to  restrain  the 
defendants  from  making,  selling,  or  otherwise' 
disponing  of  any  pirated  copy  or  cast  of  certain 
new  and  original  metal  models  of  soldiers  and 
horses  put  forth  and  published  by  the  plaintiffs. 
The  plaintiffs  dsimed  that  the  oopyriglt  in  the 
model  was  theirs  by  virtue  of  the  Sculpture  Copy- 
right Act  1814,  and  they  asked  for  an  injunction 
aud  dami^es. 

The  plaintiffs  were  a  firm  trading  in  partnsr- 
abip  as  William  Britain  and  Scnis,  and  wodneed 
toy  metal  models  of  soldiers  on  horseback,  or 
mounted  yeomen.   William  Britain,  junior,  was 

(«}  Beported  hj  W.  DC  B.  Hkebbkt,  Esq.,  BKrr:at9r-ftt>Lsw. 
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one  of  the  memben  ct  the  firm,  aod  he  had 
lioeMed  and  asngned  to  it  the  right  to  iiiami- 
faoture  oopiei  of  eosh  models,  and  tie  was  both  a 
dedgner  and  modeller  of  the  flgorea  of  Cheee  iaj 
■olcmra.  He  dennied  a  fignre  of  a  jeoman  on 
hOTBebadki  the  mooel  of  which  mu  stamped  with 
his  name  and  not  with  the  name  of  nis  firm. 
This  model  was  dated  the  1st  Jnne  1900.  and  in 
Aug.  1901  tteplaintiib  diacorered  that  the  defen* 
dantB  were  selling  copies  of  it. 

Sect  1  of  the  Sonlptnre  C<q>7right  Act  1814  is 
as  ft^ws: 

Vma  and  after  th«  paSiiDt  of  this  Act  mcy  penon 
or  poTBOoa  who  sfaaQ  maka  any  nav  and  anginal  aofUp- 
tora,  or  model,  or  oopj,  or  oaat  oi  the  bnnuui  flgoie,  or 
hamaa  flgnrflB,  or  o(  any  brut  or  boats,  or  of  nj  pari  or 
pwti  of  ttte  boman  flgore,  olotbed  in  drapery  or  other, 
wise,  or  of  any  snimal  or  animals,  or  o(  aay  part  or  parts 
of  any  animal  otnabined  witii  the  boman  flgore  or  other- 
wiie,  or  oC  aay  sobjeot  being  matter  of  invention  in  sonlp- 
tnre,  w  of  any  alto  or  baaao-relieTO  representii^  aay  of 
tha  mattea  or  thinga  harainbafna  maattonad,  ok  any 
oast  fMm  satora  of  l£a  haman  figom,  or  of  any  oast  from 
natore  of  any  "^w^,  or  of  any  part  or  peats  of  aay 
animal,  or  of  any  sooh  sol^eot  omtaining  M  reprasantiBg 
aay  of  the  matters  and  things  hereinbefore  mantiooed, 
whether  separate  or  combined,  shall  have  the  sole  right 
and  property  of  all  and  in  every  saoh  new  and  original 
soolptnre,  inodel,  copy  and  oast  .  .  .  hereinbefore 
nuutionad,  and  of  arsry  anob  oast  from  natnre  for  the 
iaum  of  fonctaan  years  from  first  patting  forth  or  pob- 
liahinv  Qie  same ;  inorided,  in  aU  and  ereiy  oase,  the 
pn^etor  or  proprietors  do  oaose  his,  her,  or  their  name 
or  nunes,  with  the  datr,  to  be  pnt  on  all  and  erery  sooh 
neir  and  original  sonlptnre,  modal,  ecq>y  or  oast,  and  an 
erery  soob  oast  from  nataze,  before  tha  same  ahall  b« 
pnt  forth  or  pnbliihed. 

Ssot.  2.  And  be  it  forther  enaetad,  that  the  sole 
rif^t  and  property  of  all  works,  wUdi  bava  been  pnt 
forth  or  pnbUahad  nnder  the  protection  of  the  said 
recdted  Act,  shall  be  extended,  ocmtinoed  to,  and  Tested 
in  the  respeotiTs  proprietors  thereof  for  the  term  of 
fourteen  years,  to  oonunence  from  the  date  when  each 
last-mentioned  works  respeotiTely  were  pat  forth  or 
poblished. 

BouBjUld,  and  Bonner  for  the  pbuntiffs. — 
The  Sonlpture  Copyright  Act  1814  is  the  only 
rtatnte  which  gives  protection  to  persons  making 
models  and  plaster  casts  of  any  part  of  the  frame  of 
man  or  ox  animal.  It  was  passea  to  amend  an  Act  of 
38  G^.  3,  o.  71,  intitnled  an  "  Act  for  encouraging 
the  art  of  making  new  models  and  casts  of  busts 
and  other  things  theiein  mentioned,"  and  was  for 
tiie  enoonra^meut  of  artists  and  to  secm^  to 
them  tiie  profits  of  and  in  their  works  and  for  the 
advancement  of  the  said  arts.  The  word  "art" 
in  the  statute  is  used  in  the  sense  of  skill,  and  the 
plaintiffs  in  making  the  model  ci  the  yeoman  on 
horsehaok,  (he  anhjeot  al  the  present  action,  nse 
precisely  the  same  amount  m  akill  and  adopt 
the  same  process  that  wonld  be  required  in  the 
modelling  of  a  life-size  figure.  The  same  know- 
ledge of  anatomy  as  well  as  technical  accuracy  is 
reqmeite.    This  the  plaintiff,  'William  Britain, 

i'on.,  the  only  and  original  maker  of  this  model, 
ias  expended  upon  it,  and  although  only  a  metal 
figure  of  the  size  of  a  toy,  it  is  yet  a  new  and 
original  model  withiu  the  meaning  and  protection 
of  sect.  1,  as  well  as  a  work  of  artistic  skill. 
[William  Britain,  jun.  was  called  and  examined, 
and  in  cross-examination  stated  that  he  was  one 
of  a  firm  of  four  partners,  and  alone  did  all  the 
modelling.   He  made  the  model  in  question  from 
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a  photograph,  and  it  was  dated  a  few  days  bsEnn 
tiie  first  pntting  forth  or  pnhlishing  for  ula  A 
war  correspondent  for  an  illustrated  paper  from 
South  Afnca  stated  that  tiw  modal  showed  a 
knowledge  of  anatomy  and  artistic  skill  on  tha 
part  of  the  producer,  and  was  technically  correct 
and  of  ecmsidarabls  merit  artisticaUy.] 

Senaton,  E.C.  and  S.  M.  Oivte»  for  the  defai- 
dants. — The  statute  was  intended  to  apjdy,  asd 
applies  only,  to  sahetantial  works  of  art^  such  ai 
busts,  large  sculptures,  and  casts  of  cotnes  <tf 
works  reocwniaed  as  works  of  art,  and  not  t^ 
metal  toys  like  these  which  are  turned  out  of  a 
mould  hy  the  thousand,  and  sold  simply  as  tc^ 
There  is  no  artistic  merit  whatever  in  tnis  parti- 
cular production  in  the  aenae  ctmtemplated  bjt^ 
statute.  Nor  has  the  date  of  pol^cation  laid 
down  in  the  proviso  to  sect.  1  been  complied  witK 
for  the  first  metal  model  which  came  out  from  Ha 
mould  was  dated  the  Ist  June ;  hut  the  putti]^ 
out  and  publishing  did  not  occur  till  a  week  later. 
Again,  the  name  stamped  on  the  model  was  not 
that  of  the  plaintiffs,  the  proprietors,  but  of 
William  Britam,  one  of  the  fbur  partners  of  tiift 
firm.  Therefore  there  haa  been  a  f orlher  a(tt> 
compliance  with  sect.  1.  If  the  statute  he  hdd  t» 
apply  to  toy  soldiers,  it  mu;ht  with  equal  pn- 
pnety  be  held  to  apply  to  doUa. 

Bousfield,  K.C.  in  reply. — The  partner^p  here 
do  not  claim  the  propnetorahip  of  the  copTtig^ 
but  they  have  an  interest  in  it.  The  defendsatB 
suggest  that  the  statute  affords  no  protedaMto 
tbmgs  of  everyday  life,  and  instance  doUs.  They 
aay  ttiat  these  mounted  yeomen  are  ao  small  that 
the  statute  never  oould  nave  contemplated  them; 
hut  the  same  argument  wonld  apply  to  mimstom 
of  the  highest  artistic  merit.  The  plaintiif8,bow<' 
ever,  have  proved  that  the  whole  prodnctaoa  is 
artistic  prooess. 

Wbioht,  J.— The  first  question  is  whether  this 
toy  representation  of  a  aoldier  on  horsehaok  is  an 
artistic  thing — an  artistic  production  within  the 
meaning  of  the  Sculpture  Copyright  Act  1814  It 
is  tolerably  certain  that  some  toys  would  not  fall 
within  the  protection  of  the  Act ;  and  the  qMs- 
tioii  whether  this  soldier's  or  mounted  Teooudi'a 
figure  comea  within  it  must  be  decided  apcn 
evidence  as  to  its  artistic  character.  Tbeeridoioe 
before  me  is  all  one  way.  A  war  correspondent 
has  been  called  who  is  at  the  same  time  an  aitist 
and  has  shown  several  of  these  figures  to  be 
artistic  productions,  in  that  the  anatomy  is  good, 
and  that  the  modelling  shows  both  technical  kaam- 
ledge  and  skill.  I  see  nothing  to  quarrel  irith  in 
this  statement.  On  the  whol%  theiwtore^  althoi^ 
I  have  great  doubt  as  to  the  meaning  tiie  Axi, 
I  am  prepared  to  hold  that  the  prodnctua  criE  a 
metal  figure  of  a  mounted  yeoman  such  as  tins 
is  good  enough  to  be  protected  the  provinoos 
ot  the  Act,  ii  the  requirements  of  the  latter  part 
of  the  lat  section  have  been  complied  with.  The 
second  question  la.  Have  they  been  oomplied 
with  f  The  proviso  to  sect.  1  is  that  "  the  pro- 
prietor or  proprietors  do  cause  bis,  her,  or  their 
name  or  names  with  the  date  to  be  put  on  all  and 
every  such  new  and  original  sculpture,  model, 
copy,  or  cast  .  .  .  before  the  same  shall  ban 
been  put  forth  or  publiahed."  In  this  oase  it  is 
allegm  on  behalf  of  the  defendants  thai  there  baa 
been  no  compliance  with  this  proviso  becausethe 
name  of  one  of  the  partners  has  alone  b6V 
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placed  on  the  arUole  as  if  he  were  the  sole  pro- 
prietor, whereas  in  fact  the  firm,  conaiBtiag  of 
Mveral  paitDers,  of  wMoh  he  is  one,  were  thb 
proprietors ;  and  that  the  name  of  the  firm  ought 
to  have  been  naed.  In  mj  opinion  t^is  is  too 
narrow  a  constrootion  to  place  on  this  proviso. 
The  words  of  the  earlier  part  of  sect.  1  are 
"erexx  person  or  persons  who  shall  make 
or  oanee  to  be  maoe  aaj  new  and  orioinal 
Bonlptnie,  or  model  or  cop/."  &e.,  aad  it 
seams  to  me  that  it  ]£r.  Britain,  joa.,  be  the 
who  made  the  model  of  the  new  and 
or^cinal  prodootion,  he  is  entitled  to  place  his 
name  np<m  it,  and  is  none  the  less  entitled 
heoanae  he  happened  to  hsTe  partners  in  the 
Twtore  oi  sdling  the  artiole.  It  he  had  not  been 
the  desiffner  and  maker  of  the  model  himself.  I 
ahoold  nave  thought  that  the  firm's  name  ought 
to  have  been  nsM;  but,  as  he  ia  the  designer 
and  maker,  I  am  of  opinion  that  hi  a  name  upon 
the  model  is  a  sufficient  compliance  with  the  pro- 
viso in  sect.  1,  and  that  it  is  annecesaarj  that  the 
name  of  his  firm  should  appear.  The  remaining 
objection  is  that  the  wrong  date  baa  been  used, 
because  the  plaster  oast  was  placed  in  the  show 
room,  and  so  published  or  issued  to  the  public  a 
few  days  after  the  date  was  cat  upon  it;  and  the 
^oriao  to  seot.  1  is  that '*  the  date  "  is  "  to  be  put 
on  all  and  emr  snch  new  and  ori^nal  .  .  . 
east  .  .  .  bm»e  the  same  shall  oe  put  forth 
or  pttbUshed."  In  my  opini<m,  the  effect  ot  these 
w<»de  is  that  the  date  must  not  be  misleading. 
The  common-sense  view  is  that  the  difference  of  a 
few  days  between  tiie  date  being  put  on  the  cast 
of  the  production  and  the  date  of  its  iasne,  or  of 
its  hemg  put  forth  or  published  to  the  public, 
can  be  but  a  matter  of  small  moment  That  this 
plaster  cast  was  placed  in  the  show  room  for  a  few 
days — hardly  a  week — after  the  issued  date  was 
cut  upon  it,  cannot  in  my  opinion  Titiate  the  title 
of  the  proprietor  under  the  statute.  The  plaintiffs 
are  acoordingly  entitled  to  the  protection  of  the 
statute,  and  to  the  injunction  they  claim. 

Judgment  for  plaintiffi. 
Solicitors:  for  the  plaintiffs,  2>esborough,  Son, 
and  Priehard ;  for  the  defendants,  H.  H.  Richard- 
son. 


Wediutday,  April  23. 

(Befm  Lord  ALTBsaroKx,  C.J..  Dabliko  and 
Ohajthill,  JJ.) 
Stokss  (app.)  V.  UiTCBESON  (reap.),  (a) 

Coal  nUw—^BuU* — Eii^invement  &y  aoen<  — 
Breaehr-Coal  Ktnst  liiguUUion  Att  1887  (50  & 
51  Vict.e.58),ae.4Q,$<^Intpector  of  minet — Dit- 
mtfsoZ  of  information — Summary  Jurisdiction 
Act  185'7  (20  £  21  Vict.  c.  43).  «.  2— "Person 
aggrieved" — Sumnutri/  Jnri»dieUon  Act  1879 
i^A  43  Viet.  e.  4&),  $.  33. 

Jf.,  an  agtni  of  a  eoal  mtne,  appointed  a  duly 
qualified  manager  and  under-manager.  Owing 
to  the  negligence  of  auck  manager  and  under- 
manager,  a  breach  of  aect.  49,  r.  1  of  the  Coal 
Jlfines  Regulation  Act  1887  teas  committed,  hut 
tuch  breach  wot  an  occasional  irregularity  and 
not  one  which  had  been  continuous. 

Tk€  jueOcet  fmmd  that  3f.  had  taken  the  prmaer 
liSpe  to  v^^oroe  fihe  rules  by  a^ppoiitUng  a  &dy 
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qualified  manager  and  under-manag&r,  who 
£n«io  the  rules  and  whose  duty  it  was  to  carry 
them  out,  and  that  the  breach  toae  in  no  way 
caused  by  M.  omitting  to  enforce  the  rtUet. 
They  ih^efore  dimissed  the  informcUion  pn- 
ferred  agetinst  him  under  sect.  49. 
Held,  that  tkey  were  right. 

An  information  having  been  diemiMcd,  thejustieee 
on  the  t^tplieaHon  of  the  informant  etaled  a  ease 
which  pwrpori^  to  be  statM  under  the  Summary 
/wisiKeMm  Act  1879  mOy. 

On  an  objection  taken  that  ikt  ii^ormamtmumata 
"perton  ag^rimed"  wiAm  sect  83  <}fAa<  Aet  .- 

Held,  that  «<  could  not  be  aseumed  that,  beeauee 
the  Aet  of  1879  wot  only  referred  to,  the  case 
was  not  stated  under  both  that  Act  and  the 
Summary  Jurisdiction  Aet  1857 ;  and,  further, 
that,  under  the  Aet  of  1857.  a  person  who  was  a 
party  to  the  proeeeaungt  eouli  apply  for  a  eaee 
tobeUaied. 

Cub  stated  by  josiioea  for  the  ooonty  of 
Warwick  under  the  Summary  JnriadictifHi  Ant 
1879. 

The  respondent  was  chaiged  on  the  inf<nrmataQn 
of  the  appellant,  one  ot  His  Hajesty's  inspectors 
of  mines,  which  all^^  that  the  respondent  on 
the  1st  Not.  1901,  at  the  parish  of  Boxterley, 
being  the  ^^t  of  the  Baiddesley  mines  there, 
the  same  being  a  mine  within  the  meaning  of  the 
C<Md  Mines  Regulation  Act  1S87,  unlawfully  did 
tail  to  cause  an  adequate  amount  of  ventilation 
to  be  oonstantiy  produoed  in  the  mine  to  dilute 
and  render  liarmless  noxious  gases  to  such  an 
extent  that  the  working  places,  levels,  and  work- 
ings of  the  mine  would  be  in  a  fit  state  for  working 
therein,  contrary  to  the  Goal  Mines  Begnlation 
Act  1887. 

Intorsuition  for  a  similar  offence  hod  also  been 
laid  against  the  manager,  who  held  a  first  olasa 
certificate,  and  against  the  ander>nuuiager,  who 
held  a  second  oltuas  cortifioato  ot  the  mine,  and 
information  for  further  offtaces  under  the  Act 
had  also  been  laid  agunst  the  manager.  The 
three  defendants  were  separately  represoited.  and 
all  the  charges  were  heara  together  with  the  con- 
sent ot  all  the  parties. 

The  respondent  was  admitted  to  be  the  agent 
ot  the  Baddesley  mines  within  the  meaning  ot 
the  Coal  Mines  Begnhition  Act  1887. 

The  evidence  for  the^nsecution  consisted  only 
ot  the  evidence  of  Mr.  Heniy  Richardson  Hewitt, 
the  assistant  inspector  of  the  mines.  He  stated 
in  effect  that  he  had  visited  the  mine,  which  was 
a  dry  and  dusty  one,  and  more  liable  therefore  to 
explosions,  on  the  let  Nov.  last,  and  then  found 
an  accumulation  of  gas  in  a  certein  heading. 
No.  29  and  no  sufficient  ventilation,  and  that  no 
entry  of  the  gas  was  made  in  the  report-book. 

He  also  proved  oertain  admissions  by  the 
manager  and  under-mans^r  which  ooUectively 
showed  that  the  non<Ten^tion  bad  been  gwng 
on  for  several  days  previonsly,  during  wld<£ 
period  the  heading  had  been  roughly  fenced  off, 
but  not  so  as  to  prevent  the  eeca^  of  gas.  Such 
admissions,  however  (as  the  justices  considered), 
were  not  evidence  t^ainst  the  respondent,  and 
therefore  in  deciding  the  charge  against  him  they 
had  regard  only  to  the  state  of  things  on  the 
1st  Nov.  But  witii  that  limitation  the  justioM 
considered  that  the  evidence  showed  that  there 
was  evidence       want  ot  ventilation  on  the 
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lit  Not.  wliioh  amounted  to  a  Titration  of  the 
general  roles. 

The  non-TentiUtioa  oC  the  heading  Ko.  29  was 
uansed  1^  the  temporary  diveraion  of  the  air- 

e'pes  at  the  entauwe  thereto  into  an  adjacent 
nding  which  was  then  being  driTen.  The  report 
books  stated  that  the  ▼entilati<HX  was  satisfactory 
«nd  that  there  was  no 

The  onder-manager  in  evidence  stated  that  he 
first  discovered  gas  on  the  Idtii  Oct ,  and  that  on 
that  day  he  fenced  the  heading  off,  as  herein- 
before menUoned,  and  reported  the  presence  of 
gas  to  the  manager  either  on  the  25th  or  28th  Oct. 

The  respondent  was  personally  present  at  the 
hearing,  but  his  advocate  called  no  witnesaes. 
There  was  no  evidence  as  to  any  viuta  to  the 
mine  by  the  respondent. 

Tbe  jastaoes  convicted  the  manager  and  the 
ctnder-manager  on  all  the  charges  agaiost  them. 

It  was  contended  for  tbe  appellant  that  if  the 
jostieea  came  to  the  oonolosion  Uiat  a  contraven- 
tion of,  or  ncm-oomplianoe  with  Hm  roles  existed, 
thflj  were  bonnd  to  convlot  the  respondent  nnless 
he  prored  that  he  had  talcen  all  xeasonable  means 
by  publishing,  and  to  the  best  of  bis  power 
enforcing,  the  general  mies  to  prevent  sncn  oon- 
travendon  or  non-compliance  as  mentioned  in 
eeot.  50  of  the  Aot,  and  that  no  evidence  to  that 
effect  had  been  given  by  or  on  behalf  of  the 
Teapondent. 

It  was  contended  for  the  respondent  that  all 
the  rdqnirements  as  to  the  pnolication  of  tbe 
Tales  bad  been  complied  with,  and  that  there 
was  a  oertifioated  manager  and  a  certificated 
under-manager  both  experienced  and  acquainted 
■with  the  ralefi.  and  that  the  non-ventilation  of 
beacUng  No.  29  was  dae  to  the  temponLrr  diver- 
rion  Inr  tbe  nnder-manager  of  the  otoerwiae 
adequate  means  of  ventilaticoi  of  such  heading. 

In  deeding  tbe  case  the  following  considera- 
tions were  present  to  tbe  minds  of  tbe  jastices  : 
<a)  The  mani^^  was  the  person  primarily  respon- 
eible  for  the  condaot  of  the  mines ;  (&}  no  evidence 
■waa  given  of  personal  n^ligence  by  the  respon- 
dent. The  evidence  showed  that  t^e  violation  of 
the  rules  took  place  by  the  personal  n^ligence 
of  tbe  manager  and  tbe  under-manager,  who  had 
also  failed  to  enter  the  oaose  of  the  violation  in 
the  report-book,  but,  on  tbe  contrary,  bad  stated 
in  the  report  that  the  mine  was  free  from  gas ; 
ie)  no  evidence  was  given  of  the  publication  of 
the  rules,  nor  was  anch  publication  admitted,  but 
ih^y  considered  that  the  respondent  had  taken 
the  proper  steps  to  enforce  tbe  rales  by  appointing 
a  duly  qualified  manager  and  under-manager  who 
knew  the  mlee  and  wbora  duty  it  was  v>  carry 
oat  the  roles  without  farther  interference  from 
him.  The  violation  of  the  rules  therefore  was  in 
no  way  oanaed  by  the  respondent  omitting  io 
enforce  tbe  rules;  (d)  in  the  present  case  as 
against  the  respondent  only  an  occasional  irr^^- 
larity  was  proved  and  not  one  which  had  been 
<!ontmaoaB. 

They  therefore  considered  that  the  charge  was 
not  proved  agidnat  the  respondent,  and  they  dis- 
miued  it. 

The  question  of  law  for  the  opinion  of  the 
«ourt  therefore  was  whether,  having  regard  to 
sect.  50  of  the  Coal  Kines  Befculation  Act  1887, 
the  justices  were  or  were  not  justified  upon  the 
evidence  before  them  in  diamianng  the  ehaige 
against  the  respondent. 
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B.  C.  Brotigh  for  the  respondent— This  cats  it 
stated  nnder  the  Summary  Jorisdiction  Act  1879, 
and  I  take  the  preliminary  objeotiim  that 
appellant  here  whoae  information  was  beard  and 
determined  and  dismisied  is  not  a  "penim 
aggrieved "  within  the  meaiung  of  sect  38  of 
tSai  Act.  The  point  was  taken  in  Sfoki  v. 
Chtekhmd  (68  L.  T.  Bep.  457),  bnt  vu  not 
decided.  He  also  referred  to 

B4g.  V.  Justieu  of  London,  S3  L.  T.  Bip.  213 ;  2S 
Q.  B.  857. 

.H*.  Svtton  for  the  appellant — The  qnestioa 
does  not  rest  merely  on  sect.  33  of  tbe  Act  of 
1879.  One  must  go  back  to  the  original  atatats 
under  which  oasea  are  atated — viz.,  20  £  21  Tict 
o.  43.  The  word  "a^rieved"  muat  ioclade  a 
party  to  the  proceedings.  [Ghahkill,  J.— Ton 
commonly  find  in  these  oaaea  a  statemmt  that 
they  stated  under  both  Aote.]  It  ooRht  so  to  bs 
atated.  Isnbrnittikattbetenn  **a^rieTed''iBpid 
in  as  a  general  term,  certainly  to  indnde  those 
who  haa  originally  by  the  prinoipel  Aot  a  ri^ 
of  appeal,  and  also  possibly  to  cover  caaea  when 
this  oourt  might  hear  a  person  if  he  showed  lu 
was  aggrieved  in  some  way,  or  was  affected  hj 
tbe  order.  Instead  of  catting  down  tbe  former 
Aot  it  really  enlaiges  the  right  of  appeal.  TSe 
case  of  Beg.  v.  Jittticet  of  Xondon  (cup.)  waa  not 
a  oase  nnder  these  Acts  at  all ;  that  was  a  cue 
of  an  appeal  to  quarter  sessions.  Aa  to  the 
merits  of  tbe  case,  tbe  respondent  here  was  tiie 
agent  of  tbe  mine,  and  by  sect.  75  of  tbe  (3oal 
Min98  Regulation  Act  1887  "agent "means  anj 
person  appointed  as  the  representative  of  tia 
owner  in  respect  of  any  mine  or  any  part  thereat, 
and  aa  snob  aaperior  to  a  manager  appdntod 
nnder  the  Act.  The  joatioea  here  refused  io 
convict  beoanse  they  thought  the  re«p(»idaiit  had 
broofdit  himself  within  sect  50  of  iliat  Act,*l>i^ 

Sroviaea  that  every  person  who  oratravenes  or 
oes  not  comply  with  any  of  the  general  mlea  of 
this  Act  shall  be  guilty  of  an  offence  against  thii 
Act,  and  in  tbe  event  of  any  contravention  oi 
tum-oompliance  with  any  of  uie  goieral  roles  in 
the  oase  of  any  mine  to  which  (Ms  Act  appliea  liy 
any  person  wbataoever,  the  owner,  agent  u» 
mam^r  shall  be  guilty  of  an  offenoe  agunat  tiii> 
Act,  unless  he  proves  that  he  had  taken  all 
reasonable  means  by  publiahiog,  and  to  tbe  beat 
of  hi9  power  enforcing,  tbe  rulea  aa  regula- 
tions for  the  working  of  the  mine  to  prennt 
Buob  contravention  or  non-oomplianoe.  Hj  ton- 
t«ntion  is  that  upon  tbe  facts  found  there  was  no 
evidence  whatever  that  the  agent  had  done  any- 
thing under  the  section.  [Lord  ALVEBsron, 
C.J. — Do  you  aay  the  appointing  of  a  duly 
qualified  manager  by  the  agent  is  not  anfficient 
nnder  seot.  50?]  Gertwnly.  for  thers  is  a 
separate  penalty  if  be  does  not  do  that  Simpk 
appointing  a  manager  will  not  do.  [Lord 
Altbbstohh,  O.J.  referred  to  Baker  v.  Caritr 
(3  Ex.  Div.  132).]  In  Wynne  v.  Fomiter 
(40  L.  T.  Hep.  524;  5  C.  P.  Div.  361)  it  wae 
decided  that  the  agent  of  a  mine,  subject  to 
tbe  Coal  Mines  BeguUtion  Aot  1872,  may  be 
convicted  for  the  breach  of  tbe  regolatbne  pr«- 
scribed  by  sects.  51  and  52  of  that  Act,  altboa^ 
the  mine  is  under  the  oontrot  of  a  duly  oertifiw 
manager.  [Lord  Altebstone,  C.J.  —  It  aap 
"  may  "  be  oonvioted.  but  i^at  does  not  show  th» 
he  "  mast.*'  Baker  v.  Carter  {tup.)  decided  that 
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if  the  owBw  had  appointed  a  properly  qnalified 
certified  manager  he  was  nob  boana  personally  to 
interfere,  and  that  the  jtuticee  might  find  that 
the  respondent  had  taken  all  reatonable  means  of 
pnldishmg  and  to  the  best  of  his  power  enforome 
the  roles.  Why  does  that  not  apply  to  an  agent  ?  J 
The  agent,  aa  wfined  by  sect  75,  aapervises  the 
manager,  and  is  in  a  different  position  to  the 
owner.  In  Wynne  v.  Forrester  {tup.)  Lord  Cole- 
ridge said :  "  la  my  opinion  it  isplain  from  both  the 
Slat  and  the  52nd  sections  that  it  was  intended 
to  compel  strict  and  constant  attention  by  the 
heads  of  these  establishments  by  making  them, 
aAent  aa  well  as  manager,  personally  liable  unless 
they  can  show  that  they  have  done  their 
best  to  enforce  the  performance  of  the  regnla- 
tions  by  their  anbordinates.  If  they  show  this 
the^  wiil  be  exempt  from  liability,  but  prinid 
facie  they  are  to  be  held  responsible."  I  submit 
nere  that  there  was  ajprtma  faeU  caw  for  the 
prosecnUoD,  and  there  was  no  eiidenoe  to  rebut 
^eprimd  facie  liability  of  the  respondent. 

Srough  was  not  called  upon  to  argue  upon  the 
merits. 

Lord  Altbrstoitb,  C.J.— I  think  it  is  as  well 
that  we  should  say  just  one  word  upon  this  pre- 
liminary objection.  The  Summary  Jurisdiction 
Act  1857,  by  sect.  2  ga?e  power  to  state  a  special 
case ;  snd  expressly  prorioed  that  either  party  to 
the  proceedings  before  the  justices  might,  if 
dissatisfied  with  the  determination  as  being 
erroneous  in  point  of  law,  apply  in  writing  within 
three  days.  It  is  not  disputed  that  in  those  oir- 
onmalaiuMS  the  person  who  has  laid  the  informa- 
tion is  apar^  to  the  proceedinga  and  can  apply 
tor  a  case.  That  came  sect.  33  ci  the  Snmmaiy 
Jnziadiotiou  Aet  1S79,  which  purported  to  amend 
the  procedure,  which  gave  the  power  to  a  person 
a^riaved  to  apply  to  the  court  to  atato  a  special 
case,  and  if  the  court  decline,  he  may  apply  to 
the  High  Oonrt  of  Jastioe  for  an  order  requiring 
a  case  to  be  stated.  SQb.Mot.  2  of  that  Bection  is  : 

The  applioation  shsll  b*  mads  moA  the  oise  stated 
within  sDch  time  koA  in  BQoh  nuuDer  as  may  be  tioa 
time  to  tiniA  direoted  hy  roles  under  this  Act,  and  the 
ease  shall  be  heard  and  detenniaed  in  a  manner  pre- 
■oribed  b^  rnlea  of  oonrt,  and  in  pnnnauce  of  the 
Sapreme  Court  of  Jndioatare  Act  1B75  and  the  Aota 
amendiiig  the  same,  and  aobjeot  aa  aforesaid  the  San- 
mazy  Jmisdiotion  Aot  1857  shall,  so  far  as  it  is  appU- 
eable,  svply  to  aiaj  speotaloase  stated  nndar  this  seotioa 
as  if  it  were  stated  ai)dsr  that  Aok  PnmdSd  tii^t 
nottdns  in  this  Bsetio&  shall  prajadioe  tbs  statement  of 
any  q^eeial  oaasnndet  that  Aot. 

I  do  notthhik  there  was  any  intention  by  sect.  33  to 
out  down  the  right  of  the  party  to  the  proceedings 
to  apidy  to  a  case.  Hr.  Brongh  anggested  to  as 
that  Moanse  at  the  heading  of  ttua  case  there  was 
no  aaaertion  or  statement  that  the  case  was  stated 
under  both  Acts,  therefore  it  must  be  taken  to 
be  stated  only  under  the  Act  of  1879,  and  that  a 
"  person  aggrieved  "  would  not  include  an  nnauc- 
cesafal  prosecutor,  and  he  referred  to  the  case  of 
Seg.  T.  Jmtices  of  London  {aup )  before  Lord 
Coleridge.  That  case  did  not  arise  under  these 
two  Acts  at  all;  it  arose  imder  the  Highway 
Act,  which  gave  a  right  of  appeal  to  quarter 
sessions.  I  think  it  is  probable  that  some 
question  may  arise  as  to  who  has  a  right  to 
come  and  ask  for  a  case  under  sect.  33,  or  ask 
the  court  to  order  a  case  to  be  stated,  but  I 
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am  cleaxly  of  opinion  that  a  person  who  was  a^ 
party  to  uie  demeion  of  the  magistrates  is  widiin 
the  drst  Act  and  within  these  two  Acts  t^ethw, 
and  I  do  not  think  that  this  case  oonld  have 
been  stated  exoept  under  the  two  Acts.  It  cannot 
be  taken  t^at  beoause  only  one  Act  is  referred  to 
that  the  case  was  not  stated  under  both  Acts.  £ 
therefore  think  the  preliminary  objection  ought 
not  to  prevEul.  The  point  was  raised  in  Btokee  t. 
Cheekland,  and  it  has  not  been  raised  since.  It 
seems  to  me  that  one  cannot  assume  that  because 
the  heading  of  the  case  stated  only  refers  to 
one  Act  of  Parliament  therefore  you  must 
assume  that  the  case  was  not  stated  under  both. 
I  think  the  inspector  had  a  right  to  raise  this 
point  under  sect.  2  of  the  Act  of  1857,  and  that 
we  are  entitled  to  entertain  the  appeal.  Now, 
upon  the  merits.  The  magistrates  have  found 
"  that  the  respondent  had  taken  the  proper  stepa 
to  enforoe  the  rules  by  appcnnttng  a  duly  qnalified 
manager  and  under-manager  who  knew  the  rules, 
and  whose  dntjr  it  was  to  cany  oat  the  ratea 
without  farther  interference  from  him.  The 
violatdon  of  the  rules,  therefore,  was  In  no  way 
caused  the  respondent  omitting  to  enforco 
ths  rales."  They  further  find  that  "the  non- 
ventilation  of  the  heading  No.  29  was  caused  by 
the  temporary  diversion  of  the  ur  pipes  at  the 
entrance  thereto  into  an  adjacent  heading  which 
was  then  being  driven ; "  and,  lastly,  they  find 
that  only  an  occasional  irregularity  was  proved,, 
and  not  one  which  had  been  continuous.  Under 
those  circumstances  ib  is  contended  by  Hr.  Sutton 
that  under  sect.  50  of  the  Coal  Mines  Regulation 
Act  1887  the  respondent  who  was  aoquitt^  being 
the  agent,  has  not  discharged  the  onus  which 
is  thrown  nptm  him.  I  think  it  is  veiy  materiaL 
to  observe  that  all  three  men  were  prosecuted, 
and  that  the  manl^i^r  and  the  sab-maOM^r  were 
convicted.  The  agent  was  acquitted.  It  cannot 
be  contended  that  the  agent  of  the  person  charged 
must  be  called.  That  was  practically  neg^atived. 
by  Baker  v.  Carter  (Bup.),  which  was  reoognued  aa 
^od  law  in  Stokes  v.  CiUchland  (sup.).  Tarther, 
it  cannot  be  said  in  this  case  that  no  rules  were 
published.  It  is  obvious  from  the  statement  in 
the  case  that  the  rules  had  been  published,  and 
at  any  rate  no  point  wae  made  against  thfr 
respondent  in  tbab  particular  respect.  There- 
ford  Mr.  Sutton  is  driven  to  say  this,  that  you 
must  apply  a  different  rale  when  you  are  deal-, 
ing  with  the  onus  of  proof  under  sect.  50  in  thfr 
case  of  an  agent  to  what  you  are  to  apply  in' 
the  case  of  an,  owner.  There  are,  1  think,  agents' 
and  agents.  There  may  be  an  agent  who  ia 
doing  part  of  the  datdes  of  a  manager.  There 
may  be  an  owner  who  ia  taking  such  part  in  the 
supervision  that  he  mil  have  some  of  the  datiea- 
cast  upon  him  which  are  ordinarily  cast  upon 
either  owner  or  agents  ;  but  to  say  that  the 
magistrates  must  convict  because  the  agent  ha» 
not  done  mora  than  appoint  a  fully  competent 
and  qnalified  certified  manager  and  under- 
manager,  and  must  convict  in  i-espect  of  an  offence, 
which  is  found  in  fact  to  be  due  to  the  negli- 
gence, on  a  single  occasion,  of  the  manager,  seems 
to  me  to  be  going  a  great  deal  further  than  we  ought 
to  go,  or  any  proper  constraction  of  this  section 
would  lead  to.  I  have  already  pointed  out  that 
in  Baker  v.  Carter  (sup.)  it  was  foand  in  favour  of 
the  owner  that  it  was  sufficient  that  he  had. 
appointed  a  competent  manner.  I  do  not  think. 
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that  ia  in  anj  mj  altered  hj  anything  that  iras 
Mid  in  the  jadgment  of  the  Qaeen's  Bench 
Divinon  hi  the  case  of  Stoket  t.  Checkland  [tup.), 
in  which  Baker  t.  Carter  (aup.)  and  Wynne  t. 
ForreMter  (sup.)  were  both  referred  to.  That 
singly  sapporbs  the  view  that  the  magistrates 
might  find  such  finding  as  they  have  oome  to  in 
^is  case.  I  will  only  add  one  further  word.  I 
think  this  case  brii^s  out  in  strong  relief  the 
distinction  between  a  case  stated  after  acquittal 
and  a  case  stated  after  conviction.  As  my 
brother  Ghannell  pointed  out  in  another  case, 
where  there  has  been  acquittal,  yon  hare  to  show 
npott  the  facts  stated  that  there  must  have  been  a 
conviction.  In  this  case  all  we  hare  to  say  is  we 
must  be  aatisfted  that  the  nu^trates  oomd  not 
faava  oome  to  Vine  conolnsion  they  did  upon  the 
iadM  beftwe  them;  or  that  upon  the  evidence 
and  oaae  before  thiam,  it  not^  bwig  necessary  to 
•call  tibe  agent,  they  were  satisfied  that  the  a^ent 
had  taken  all  reasonable  means.  I  think  the 
latter  is  the  right  view,  and  I  think  we  should  be 
wrong  if  we  threw  any  doubt  upon  their  dednon, 
and  I  Uierefbre  think  that  this  appeal  must  be 
diamiaaed  npcm.  ita  merita 

SABiiJiro,  J.— I  am  entirely  of  the'same  opinion. 
With  resard  to  the  preliminary  point  which  was 
taken,  1  think  an  appeal  does  lie  here.  With 
regard  to  the  other  point,  the  majiciBtrates  have 
found  ^at  the  agent  of  the  mine  took  proper 
steps  to  enforce  the  rules.  What  he  had  done 
was  this :  he  had  appointed  a  manager ;  he  had 
appointed  an  under-manager.  The  rules  were 
broken  in  this,  that  in  marking  a  new  beading  the 
•under- manager  had  by  his  negligence  allowed  a 
temporary  diversion  of  a  ventilating  pipe,  the 
^entibitions  of  the]  headings  being  found  by  the 
magistrates  to  be  otherwise  adequate.  Now,  it 
eeems  to  me  impossible  that  anyone  with  any 
acquaintance  of  a  colliery  manaeer  such  as  I 
have  no  doubt  these  magisti'atea  had.  could  have 
■oome  reasonably  to  any  other  oondnmrai  than 
that  to  which  they  came.  Th^  knew  pofeotly 
well  what  the  agent  of  a  colliery  does.  He  may 
be  agent  for  a  very  large  extent  of  property.  He 
appoints  a  manager  and  an  under-manager. 
Why  P  To  see  after  the  very  things  to  which  it 
is  not  reasonable  to  suppose  that  he  can  be  giving 
bis  own  personal  constant  attention.  He  wiQ 
iiave  to  go  away.  He  haA  to  manage  not  only 
iihe  engines  and  the  workings,  bub  all  the  men, 
-the  laTOur  question,  and  such  tilings  he  has  to 
■deal  with.  How  is  it  possible  that  a  man  in  a 
position  like  that  can  see  that  the  ventilation  is 
not  temporarily  interfered  with  i'  It  seems  to  me 
not  only  was  there  evidence  here  upon  which  the 
ma^^trates  could  have  come  to  the  conclusion  to 
which  tiiey  came,  but  that  if  sensible  men,  they 
-could  not  have  come  to  anv  other.  To  hold  other- 
wise would  be  to  hold  tniSt  that  if  yon  have  a 
general  in  command  it  is  his  duty  to  go  round  to 
-every  corporal  and  see  tiiat  he  is  dtnng  his  da^. 
I  think  tms  appeal  shonld  be  dismisBed. 

Ghannell,  J. — I  am  of  the  same  opinion  upon 
4>otfa  points.  I  have  a  strong  opinion  that  there 
is  some  case— I  snppose  not  reported — upon  this 
^preliminary  objectum.  These  minor  pcnnts 
iariaing  in  cases  very  often  do  not  f{et  reported, 
and  if  ih^  are  reported  they  are  sometunes  a 
Httla  diffi(^  to  find,  as  they  do  n<^  get  into  the 
headnote.    At  any  rate  we  onght  to  decide  it 


now,  and  although  we  ava  dmng  hate  ths 
same  as  was  done  in  StaJeet  r.  ChMelamA  (np.) 
—namely,  dismissing  the  case  upon  its  merits— 
so  that  it  may  be  said  our  dsranon  upon  tlie 
preliminary  point  is  not  necessary,  I  think  we 
must  be  taken  to  have  decided  it.  (^num  ii 
that  the  two  powers  to  state  a  case,  given  by  ths 
Acts  of  1857  and  1879,  are  not  eepante  powen, 
H  Ithough  there  is  slightly  different  maohin^,  sod 
in  substance  the  two  Acts  are  to  be  read  togethsr. 
There  is,  as  my  Lord  has  pointed  out,  just  a  slight 
doubt  whether,  when  a  person  comes  to  get  a  nile 
here  to  order  a  magistrate  to  state  a  case,  sock  a 
person  must  not  oe  a  person  who  is  aggrieved, 
and  whether  it  applies  thwefore  to  a  proascutor. 
That  (jnestion  may  arise  at  soma  tinae.  I  do  not 
think  it  has  been  noticed,  and  I  tlunk  thara  an 
nomerona  cases  to  be  found  in  wluoh  orders  havs 
beoimade  upon  magistrates  to  state  oases  nitder 
such  circumstances.  Thai,  as  to  the  other  poiii^ 
the  point  under  the  merits,  I  think  it  is  qnita 
clear  that  the  magistrates  did  not  in  sny  way 
make  any  mistake.  I  think  they  were  awsn 
when  they  gave  their  decision  that  the  onus  was 
upon  the  Pendant,  but  they  hdd,  and  I  think 
rightly,  that  although  the  onus  was  upon  him 
it  might  be,  and  in  fact  had  been,  made  ont 
upon  the  evidence  that  had  been  given  for  the 
prosecution,  and  that  here,  upon  the  evidwce  tcfr 
the  pnraeoution,  there  was  abundant  reason  whj 
they  should  come  to  the  conclusion  that  that 
onus  had  been  made  out  upon  the  evidence  given 
on  the  other  side.  The  substantdal  point  is  that 
they  find  the  negligence  in  question  was  a  nun 
caaaal  piece  of  negligence  which  nobody  oonld 
have  anticipated,  and  it  was  tiiezefore  wmaow' 
saty  for  tm  respondent  to  go  into  the  witness- 
box  and  swear  that  he  did  not  know  of  it 

Appeal  dismieted. 
Solicitors:    The   Solicitor  to   the  IVeasurji; 
Sharpe,  Parker,  and  Co.,  tor  V.  H.  JatAti*, 

April  23  oncl  24 
(Before  Lord  Altbrstohb,  G.J.,  DASUira  aod 
Ghannell,  JJ.) 

BUBTON  AND  SONS  (apps.)  «.  KaTTIHSOV 

(resp.).  (a) 

Food  and  Drug* — Margwnm — JB^ccen  of  tcuter— 
BaU  not  <^  nature,  svftsfonoe,  anil  ^wU^ 
devMmdedr^Salt  of  Food  and  Bnge  Ad  iSih 
(38    39  Viei.  c.  63).  «.  ^Margarine  Act  1887 

(50  &  51  Vict.  c.  29), 

JtforganMe  having  been  purAaeed  and  anuHigui, 
evidence  mu^ven  that  it  contained  21  per  emt 
of  water,  tohuh  was  at  Ua*t  5  per  cent  in  exeeti 
of  footer  that  margarine  ehotUd  contain. 
Hetd^  that  the  vendor  was  rightly  convicted  of 
eeUing  to  the  prejudice  of  th«  purchater  marga- 
rine not  of  the  nature,  tabstance,  and  giuwty 
demanded,  contrary  to  $eet.  Bt^fhe  Sale  qf  Food 
and  Drugs  Act  1875. 
Gase  stated  upon  an  information  chan^g  the 
appellants  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875  with  selling  mar^Lrine  not  of 
the  nature,  substance,  and  qnali^  demanded  bj 
the  purchaser. 
On  tbe  9th  Dec.  1901  the  appellanta  eiposed 

(a)  B«portoil  by  W.  DS  B.  Hzrbibi,  tmu  Bsnlitar^tXMr. 
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for  sale  at  their  shop  at  Buahden  a  subetance 
labelled  margarine,  and  ticketed  for  sale  at  6el.  a 
pound. 

The  respondent  entered  ttie  shop  and  aaked  for 
lib.  of  mat^aiine,  to  be  enpplied  out  of  the  mar- 
garine ao  expoeed  for  sale,  and  he  waa  ferred 
with  lib.  of  the  nibstanoe,  t6r  which  he  pud  6cl. 

The  fcomaHtieB  required  1^  the  Act  were  carried 
cat,  and  th»  mbstuue  waa  dnly  analysed.  It 
waa  admitted  that  the  mieUaau  had  complied 
witii  all  the  reqniruuenta  of  the  law  at  to  labeliing 
and  adling  the  anbsiaiuM  sold  ai  marganne. 

The  analjst'a  certafioate  stated  that  the  sample 
contained  uie  peromtaga  of  foreign  ingredients 
aa  follows: 

Water,  21  per  oant.  [and  ttiii  waa  at  kaat  5  par  cent, 
la  flxoaaa  tit  the  amonat  of  watn  vhioh  margarine 
ahoald  oontaln}. 

It  was  ol^jectod  on  behalf  of  the  appellants  that 
the  wtnds  in  brackets  were  no  proper  part  of  the 
analyet'a  certificate,  bnt  wen  a  mere  expression 
of  opinion  whiofa  was  in  no  way  receiTable  in 
evidenoe. 

It  was  stated  by  the  analyst,  who  was  called  as 
A  witneee  for  the  respcmdent  on  the  reqniaition 
cf  the  appellants,  that  the  average  percentage  of 
water  contained  in  margarine  waa  from  8  to  10 
per  cent.,  bo  that,  in  atating  in  his  certificate 
that  this  sample  contained  at  least  5  per  cent,  in 
exceas  of  the  maximum  amotmt  which  should  be 
present  in  margarine,  he  waa  dealing  with  the 
mai^arine  leniently,  and  allowiug  the  same 
maximam  aa  is  allowed  in  batter — namely,  16 
per  cent. ;  that  margarine,  in  his  expeneoce, 
ebould  contain  rather  less  moisture  than  butter; 
that  well-made  butter  oontuns  10  to  12  per  cent, 
of  water  on  an  averue;  that  the  principal  or 
valuable  constituent  m  bntter  was  fat,  ctf  which 
the  peroanta^  should  be  from  80  to  85 ;  that  the 
only  valuable  conatitnent  of  margarine  was  also 
&t,  oi  which  it  should  contun  at  least  85  per 
omt. ;  tliat  this  particular  sample  contained  only 
70  per  cent,  of  fat,  so  that  what  was  laokii^  in 
&t  waa  made  up  in  water  and  salts ;  that  marga- 
rine was  made  nom  various  fats,  either  animaTor 
v^table — it  was  usually  made  from  the  more 
liquid  portions  of  animal  fat  mixed  with  various 
TE^^etable  fate;  that  nuu^j^arine  should,  in  his 
opinion*  imitate  bntter,  not  only  in  appearance, 
but  also  in  its  -constituent  elements. 

It  was  admitted  that  there  waa  nothing  in  the 
eubstance  sold  injurious  to  health,  and  that 
mai^arine  was  sold  at  times  in  the  district  for 
as  much  aa  8d.  to  lOd.  per  pound,  and  for  aa  little 
as  4d.  per  potmd,  so  that  6d.  per  pound  waa 
the  price  of  a  comparatively  cheap  quality  of 
margarine. 

It  waa  admitted  by  the  two  witneaaee  of  the 
ceapondant  that  the  sample  sold  was  in  ontward 
appearance  an  imitation  ot  batter. 

No  evidence  was  ^ven  on  tbe  part  of  the 
«ppelluits,  bat  it  waa  oontended  by  coanael  lor 
them  on  tihe  above  laots  that  they  had  oommitted 
no  offence  in  pdnt  of  law  beoaaae  (11  the  term 
margarine  was  not  a  conventional  term  or 
one  affixed  by  usage  to  any  substance,  but  was 
a  statutory  term  affixed  by  the  Hai|;arine  Act, 
1887,  to  all  BubBtanoea  whether  compounds  or 
otherwise  prepared  in  imitation  of  batter,  and  that 
the  substance  then  in  qneation  beinff  prepared 
in  imitation  of  batter  me  rightiy  stud  as  mar* 
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garine,  and  was,  therefore,  of  the  nature  and  anb- 
atance  demanded  by  the  purchaser ;  (2)  the 
quality  of  the  substance  supplied  waa  that  de- 
manded by  the  purcliaser,  bemt;  the  maivarine  at 
6d.  per  pound  then  exhibited  for  sale  in  the  appel- 
lants' shop  at  Bushden ;  (3)  the  Legialature  had 
not  fixed  any  standard  for  margarine  nor  enacted 
of  what  in^edients  it  should  oe  composed  nor 
the  proportions  in  which  they  ahonld  be  com- 
bined ;  (4)  if  it  be  neeeaaary  that  a  sabstanoe  sold 
as  margarine  should  imitate  batter,  not  cmly  in 
ontward  appearance  and  nature,  but  in  the  ingre- 
dienta  used  in  it*  composition,  the  substance 
then  in  question  being  not  only  aimilar  to  batter 
in  such  outward  appearance,  bat  also  bong  com- 
posed of  the  same  ingredients  as  butter — ^namelyt 
fat,  water,  and  salts— was  margarine  and  an 
article  of  the  nature,  sabstanoe,  and  qnaUty 
demanded. 

It  was  contended  for  the  reniondent  that, 
although  the  Legialature  had  not  fixed  any  stan- 
dard for  margarine,  neither  had  it  fixed  any 
standard  for  butter,  and  yet  there  had  been 
several  convictions  for  selling  batter  wMch  con- 
tained more  than  16  per  cent,  of  water,  and  such 
convictions  had  been  upheld  on  appeal,  and  that 
if  it  waa  illegal  to  sell  Dutter  with  more  than  16 
per  cent,  of  water  it  was  also  illegal  to  sell 
margarine  with  more  than  the  same  percentage. 
That  if  it  was  lawful  to  sell  as  margarine  a  anb- 
atanoe  c<mtaining  21  per  cent,  of  water  there  waa 
no  reason  why  sooh  sabatanoe  ahoald  not  be  sold 
containing  40  or  50  per  cent,  of  water.  That 
water  was  not  a  subatance  prepared  in  imitation 
of  butter  within  the  definition  ot  margarine  oon- 
tained  in  the  Margarine  Act  1887. 

The  justices  overmled  the  appellants'  obieo- 
tions,  being  of  opinion  that  the  water  found  in 
tiM  margarine  was  excessive,  and  that,  therefore, 
the  article  sold  was  not  of  the  nature,  substance, 
and  quality  demanded,  the  same  being  adulte- 
rated witii  water,  and  they  convicted  the  appel- 
lants. 

Avory,  E.G.  (IT.  H.  8i»muon  with  him)  for 
the  ap^Ilanta.— Here  ma^atmtes  have  eon< 
rioted  unctor  sect.  6  ot  tbe  Sale  of  Food  and 
Drugs  Act  1875,  be<auiae  of  the  water  in  the 
marmrine.  The  magistrates  have  made  a 
standard  for  niar){arine  themselves.  The  pr»- 
amble  of  the  Margarine  Act  1887  sa^s :  "  Whereas 
it  is  expedient  tiiat  further  provision  should  be 
made  for  protecting  the  public  against  the  sale  aa 
butter  of  substances  made  in  imitation  of  batter, 
as  well  aa  of  butter  mixed  with  any  such  sub- 
stances." Then  by  sect.  3  it  goes  on  to  say  "  the 
word  '  batter '  shall  mean  the  subat&nce  uaually 
known  as  butter,  made  exclusively  from  milk  or 
cream  or  both,  with  or  without  sut  or  other  pre- 
servative and  with  or  without  the  additira  o 
o^uritu;  matter.  The  w<»rd  'margarine'  ahal 
mean  all  aubetanoee  wh^iher  oompounda  or  other- 
wise prepared  in  imitation  oS  bntter,  and  wfaether 
mixed  with  batter  or  not,  and  no  such  aubatance 
shall  be  lawih^  sold  except  under  the  name  of 
margarine."  Tnerefore  margarine  means  emrj- 
thing  that  is  aold  in  imitation  of  butter  without 
regard  to  its  ocnnposition.  There  cannot  be  a 
oonrioti<ni  under  aeot.  6  of  the  Act  of  1875,  for 
the  purohaaer  has  not  been  prejudiced.  In 
asking  for  margarine  he  has  aaked  for  something 
in  imitati<m  of  bntter  and  has  got  it.  Hai^pirine 
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ii  hj  statute  an  aafhoiised  adaltemUon.  He 
refen«d  to 

Salt  of  Food  wd  DrngR  Aot  1SS9  (62  A  63  Viot. 
0.  51. 

There  was  no  evidence  tbab  the  article  sold  was 
other  than  what  was  asked  for.  The  words  of  the 
definition,  I  sabmit,  mean  that  eTerr  article  of 
food  which  is  in  fact  an  imitation  of  butter  most 
be  called  and  sold  as  marsariiie.  [Lord  Altxb- 
BTOHB,  G.J.— Bat  wbj  should  not  a  man  be  eon- 
Tioted  for  selling  what  is  not  margarine  under 
the  nametrf  margarine  P]  There  was  no  evidence 
that  this  was  not  margarine. 

Smnbume  Hanham  for  the  re^Hmdent — The 
eridenoe  shows  that  the  majroarine  was  adulte- 
rated with  exoessiTe  water.  'Idb  definition  in  the 
Margarine  Act  1887  is  not  an  ezoLuMve  one  at  all. 
[He  was  stopped.] 

Lord  Alvbbstphi,  O.J.— In  this  case,  the  sale 
being  a  sale  of  margarine,  and  all  the  proTisions 
of  the  Uargarine  Act  haring  been  complied  with, 
the  ma^strates  found  that  tiie  water  in  the 
margarine  was  exoesaiTe.  and  that  thercUFore  "  the 
article  sold  was  not  of  the  nature,  quality,  and 
substance  demanded,  the  same  being  adulterated 
with  water."  As  I  understand,  that  means  that 
it  was  margarine  and  water,  not  margarine.  We 
have  been  pressed  bj  Mr.  Arory  to  say  that  that 
is  wrong,  that  there  can  be  no  find^g  of  the 
mu^strates  to  that  effect,  because  there  was  no 
CTiaenoe  on  which  they  could  come  to  the  conclu- 
sion that  it  was  mai^rine  and  water.  It  is  a  little 
difficult  quite  to  follow  the  reason  of  his  argu- 
ment. He  has  contended,  in  the  first  place,  that 
the  whole  thing  is  governed  by  the  Margarine 
Act  of  1887,  8.  3.  the  last  part  of  which  says  that 
"  the  word  margarine  shall  mean  all  substances, 
whether  oompounds  or  oUierwise,  prepared  in 
imitation  oi  Dutter,  and  whether  mixed  with 
butter  or  not,  and  no  sndi  subfltanoes  shall  be 
lawfully  sold  except  under  the  name  (rf  marga- 
rine." He  has  in  effect  contended  that  if  atuff 
is  sold  in  imitation  of  butter  and  called  "  mar- 
garine "  there  can  be  practically  no  inquiry  as  to 
what  its  contents  are  and  what  its  oompoaition  is. 
I  think  the  objection  to  that  ailment  is  that  it 
overlooks  what  I  may  call  the  other  existing 
legislation  aa  to  the  adulteration  of  food,  under 
which  a  purchaser  ia  entitled  to  get  what  he  asks 
fbr.  I  am  not  Baying,  and  I  do  not  wish  to  be 
ttnderstood  as  expreaeing  the  opinion,  that  of 
necessity  the  presence  of  any  particular  percentage 
of  water  in  margarine  would  prevent  it  being 
margarine  ;  it  ia  not  on  that  ground  that  I  think 
this  case  should  be  decided.  I  think  we  have  to 
say  whether  there  was  endenoe  npon  which  the 
ma«istratte  could  rightly  coma  to  the  oonotuBion, 
as  Uiey  thought  fit  to  do,  that  it  was  not  marga- 
rine, but  was  margarine  and  water.  The  facts 
are  that  the  inspector  aays :  "  I  am  of  opinion 
that  the  said  sample  contained  the  parts  as  under, 
or  the  percentages  of  foreign  ingredients  aa  under 
— viz.,  water  21  per  cent.  This  is  at  least  5  per 
cent,  in  excess  of  the  maximum  amount  of  water 
which  margarine  should  contain."  I  need  not  do 
more  than  remind  those  who  have  to  deal  with 
these  matters  that,  unless  the  analyst  is  called, 
that  certificate  is  sufficient  evidence  of  the  facts 
therein  stated,  but  he  can  be  called,  as  he  was  in 
this  case,  at  the  request  of  the  defendant.  The 
analyst  is  called,  and  no  doubt  he  stated  the 


ground  of  reasoning  which  has  led  him  te  come 
to  the  oondusion  that  he  was  right  in  statug 
that  at  least  5  percent,  in  excess  olthenuudninm 
amount  of  water  was  present.    His  nasmu  ham 
been  criticised.    It  is  said  that  he  ought  not  t» 
compare  margarine  and  batter.  That  may  be  per 
feotfy  true  as  a  matter  of  argument  as  to  what  is 
the  proper  method  of  arriving  at  what  ia  margarine 
and  what  ia  not  margarine.   Bat  no  evideooe  bu 
been  called  about  this,  and  it  seems  to  na  impoi- 
sible  to  say  that  the  magistrates  were  m>t  justified 
in  acting  on  a  certificate  supplemimted  by  the 
evidence  of  the  analyst  that  there  was  such  an 
extra  amount  of  water  in  this  margarine  thai 
they  have  described  it,  I  think,  as  margarine  and 
water,  or  margarine  adulterated  with  water,  and 
not  margarine.   I  must  say,  speaking  for  mTself, 
that  when  you  look  at  the  Act  there  certainly 
was  intendea  to  have  been  a  good  deal  of  unu- 
haitr  between  margarine  and  bnttor,  and  while  I 
am  far  from  saying  that  it  of  necwrity  folbwi 
that  the  percentage  was  the  same,  it  seems  to  ms 
quite  impossible  to  say  that  the  analyst  was 
wrong  in  forming  his  conclusion  as  to  now  Ur 
margarine  should  be  adulterated  with  water  by 
reference  to  what  his  experience  had  taught  hint 
as  to  what  the  amount  of  water  was  that  Ihem 
was  in  butter.  But,  be  that  as  it  may,  it  ia  impoi- 
sible  for  us,  in  my  opiniou,  to  say  that  the  ma^ 
tratea  had  not  evidence  before  them  on  wMcb 
they  were  justified,  if  they  so  thought  fit,  in 
coming  to  the  conclosion  that  the  stufE  was  not 
mai^arine  or  was  margarine  adulterated  with 
wat^.   Therefore  I  thiu  this  appeal  should  be 
dismissed. 

Bajkling,  J. — I  am  of  the  same  opiniou.  It 
seems  to  me  that  the  araument  which  Mr.  Avory 
used  would  lead  to  attributing  to  the  Lef^slatnie 
an  intention  which  I  feel  oertain  taew  nenr 
had  when  tiiey  passed  this  Act  of  PanumflDt. 
Ur.  Avory  contends  that  margarine  is  a  tiling 
statntory  creation:  that  any  sabstanoe  pi^nm 
in  imitatioa  of  butter,  he  said  at  first,  no 
matter  what  it  was  made  of,  if  it  looked  like 
butter,  was  properly  described  as  msr^ne 
and  could  be  Ecud  as  margarine.  He  amended 
that  definition  to  this  extent,  that  the  imitation, 
in  order  to  come  within  the  Act  of  Farliament. 
must  be  capable  of  being  eaten,  or  otherwise 
it  is  not  a  food,  and  that  therefore  a  block  of 
wood  or  a  lump  of  plaster  of  Paris  made  np' 
to  look  like  butter  would  not  be  statntory  m^- 
garine,  but  that  if  you  made  the  imitation  of  any-' 
thing  that  oould  be  eaten,  anything  which  wss 
a  fwd,  then  it  would  be  properly  desoibed  as 
margarine,  no  matter  how  onwholeaome  or  dsle- 
terions  it  mi^t  he.  Take  a  sample  caee.  It  wonld 
oome  to  this,  that  if  you  oould  make  a  block  of 
flonr  and  otdour  -it  to  look  like  batter,  so  thai 
to  the  eye  it  imitated  butter,  then,  aooording  to 
Mr.  Avory,  you  would  be  perfectly  safe  in  labal* 
ling  that  margarine  and  selling  it  as  margarine 
and  selling  it  at  a  price  hardfy  below  butter  as 
butter  is  now  understood,  the  price  at  whicb 
mai^rine  is  commonly  sold.  If  the  Lunjala- 
ture  meant  to  bring  about  that  state  of  things 
they  put  a  very  odd  preamble  to  the  Act  of 
Parliament  by  which  they  did  it,  because  the  Act 
is  called  "An  Act  for  the  better  prevention  of 
the  Fraudulent  Sale  of  Margarine."  It  says, 
"  Whereas  it  is  expedient  that  farther  provision 
should  be  made  for  protecting  the  public  against 
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the  sale  as  batter  of  subatances  made  in  imita- 
ti<m  of  butter,  a»  well  as  of  batter  mixed  with 
uiT  such  sabttanoes.''  Thty  go  on  to  ttnaot  that 
"  tAe  word  *  iiiBrf{srind  *  shall  mean  all  substances, 
whether  oomponnds  or  otherwise,  prepared  in 
imitation  of  batter,  and  whether  mixed  with 
bnttmr  or  not."  I  think  that  what  thej  were 
doing  there  was,  they  were  not  only  providiD^ 
that  yon  might  sell  any  imitation  of  batter  if 
jon  called  it  mai^rine,  provided  that  it  was  an 
imitation  of  batter  to  the  eje,  bat  I  think  ther 
were  dealing  with  a  good  deal  more.  I  think 
they  were  dealing  with  things  which  professed 
to  imitate  batter  in  other  respects  than  in 
appearance,  beoanae  every  article  of  food  or  other 
has  qualities  besides  those  which  the  eye  can 
appreciate.  There  are  some  things  which  are 
made  chiefly  to  please  the  eye — many  things — one 
knows  even  places  where  tney  are  made.  But  if 
it  is  a  matter  cl  food  those  who  make  imitations 
generally  take  care  to  imitate  other  properties 
of  the  article  which  fhey  are  imitating  utan  those 
which  the  eye  can  appreciate.  An  artificial 
flower,  for  instance,  yon  simply  look  at ;  yon  do 
not  try  to  eat  it;  you  would  be  satisfied  if  it 
looked  like  a  flower.  If  a  man  is  going  to  sell 
something  for  food  it  is  quite  certain  that  he 
will  take  care  in  the  imitation,  and  that  the 
Legislature  understood  that  he  would  take  care 
in  ^e  imitation  to  imitate  it  in  some  other  of  its 
qaalities  besides  those  which  appeal  to  the  eye. 
What  did  this  man  doP  He  made  np  a  thing 
which  would  pass  as  butter  to  the  palate.  I 
think  if  he  does  that  you  are  entitled  to  consider 
what  is  butter  for  the  sake  of  finding  out  what 
is  imitating  butter.  Therefore  I  think  you  let 
in  the  evidence  of  the  analyst,  and  the  evidence 
of  the  analyst  is  that  this  thing  possessed  all 
this  qaautity  of  water,  wfai<dt  ironld  tnevent  it 
properly  being  considerod  as  butter  at  all,  and 
oeoanee  of  thM  would  prevent  it  being  considered 
an  imitation  of  butter,  and  therefore  prevent  it 
b^g  considered  as  margarine,  and  prevent  it 
being  properly  described  and  sold  as  margarine. 
I  have  thought  it  necessary  to  add  these  wotds, 
but  otherwise  I  entirely  agree  with  the  judgment 
that  my  Lord  has  delivered. 

Ghanhell,  J. — I  am  of  the  same  opinion.  I 
think  the  fallacy  of  Mr.  Avory's  ingenioas  ai^u- 
ment  is  in  using  an  interpretation  clause  for  a 
purpose  for  which  it  never  was  intended,  and  for 
which  it  is  not  legitimate.  The  object  of  an 
interpretation  clause  is  to  assist  in  the  interpreta- 
tion of  the  particular  Act  in  which  it  is  placed, 
and  to  loevent  having  to  repeat  long  sentences  in 
bait  a  aosen  different  places  in  the  Act  of  Par- 
liament. For  the  purposes  of  this  Margarine  Act, 
which  was  an  Act  intended  to  prevent  imitations 
of  bntter  being  sold  as  butter,  there  is  a  definition 
-which  practi(»lly  says  that  everything  which  is 
nttade  to  look  like  bntter  and  is  not  butter  is  mar* 
garine,  and  that  is  a  sensible  and  useful  interpre- 
tation for  the  purpose  of  interpreting  that  Act ; 
but  yon  cannot  apply  that  generally,  and  say 
that  everything  which  is  not  butter  bat  a  little 
like  it  is  margarine.  It  leads  to  all  the  absurd 
results  which  my  brother  Darling  has  pointed 
ont  very  effectively,  and  the  trotn  is  that  you 
never  can  use  an  interpretation  clause  for  that 
purpose.  If  I  may  ruer  to  an  interpretation 
clauae  which  I  have  often  beard  of  but  have  never 
hem  able  to  find,  but  which  I  believe  does  exist, 
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the  interpretation  in  a  local  Act  of  "  street  manic 
as  inclading  a  bear  and  a  performing  monkey," 
it  is  very  obvious  that  you  cannot  nse  that  for 
general  purposes,  and  to  say  what  mnsio  is, 
although  it  is  a  very  useful  definition,  I  daresay,  for 
the  purposes  of  that  particular  Act,  in  preventing 
annoyances  in  the  street  which  might  be 
even  worse  than  mnsio.  It  illustrates  the  object 
and  abuse  of  a  common  interpretation  clause. 
Mr.  Avory  is  saving  that  becau^  that  is  what 
"  margarine  *'  is  intended  in  the  Margarine  Act 
to  be,  when  you  come  to  apply  another  Act  and 
find  a  person  going  into  a  shop  and  asking  for 
"  margarine,"  therefore  yon  most  assume  that  he 
asks  for  "  margarine  "  aa  defined  by  the  Marza- 
rine  Act  I  thmk  it  is  a  question  of  fact  for  the 
magistrates  what  margarine  is,  whether  there  is 
such  a  substance  as  margarine  to  begin  with,  and, 
if  so.  what  it  is.  Assuming  that  is  so.  to  begin  with, 
these  mi^istratea  had  to  find  out  what  margarine 
was,  and  they  had  a  witness  before  them  who 
said  that  margarine  at  any  rate  is  a  subsbanoe 
which  contains  at  least  5  per  cent-,  less  water  than 
this  does.  He  s^d  at  any  rate  that  this  sniMtanoe 
contained  5  per  oent.  in  excess  of  the  maximum 
of  water  which  margarine  should  contain.  That 
being  so,  the  magis&atee  had  some  evidence  of 
what  margarine  was  and  some  eridence  that  the 
substance  sold  vras  not  margarine  within  the  true 
meaning  of  the  word  "  mai^arine,"  therefore  they 
were  entitled  to  convict,  as  it  seems  to  me.  1 
think  in  substance  there  was  evidence  before 
the  magiatratev, '  and  tJiat  this  conviction  should 

***"'^*  Appecd  ditmissed. 

Solictors :  Bernard  Wrightt  Nottingham ;  Hey* 
gate  and  Jamea,  Wellingbwough. 


l^am  of  1^0. 

Tuuday,  April  22. 

(Before  the  Lokd  Ghanckllob  (Halsbury), 
Lords  MACNAaHTEN,  SpAMD,  Davet.  Bbahp> 

TON,  HOBEBTSON,  and  LiNDLBT.) 

Law  Union  and  Gbown  Ihsubance  Coufant 
V.  Hill  and  anotheb.  (a) 

ON  APPEAL  rROU    THE    COUST  OP  APPEAL  IN 
ENGLAND. 

WiU—Con$truetion— Exception  of  eldeat  aon  for 
time  being  entitled  to  poasenion  of  apeeified 
eatate — Sale  of  apeeified  eatate  before  death  of 
the  teatator. 

A  teatator  by  hia  will,  made  in  1855,  deviaed  hia 
real  eatate  to  A.  for  life,  with  rentairtder  to 
every  aon  and  sons  of  A.  bom  in  the  teatator-$ 
lifetime  or  in  due  time  after,  other  than  and 
exeejat  an  eldest  or  only  aon  for  the  time  being 
entitled  to  the  posteasion  or  to  the  receipt  of  the 
rente,  issues,  andprofile  of  certain  eatatea  at  C, 
after  the  deceaae  of  A.  aa  tenant  for  life,  or  for 
any  greater  eatate  or  int^eai.  A 'a  elaeat  aon  o» 
aomvng  of  agt  freeams  eniiiled  aa  Unavi  tn  tail 
on  Afa  daoM  to  the  C.  eatatea. 

In  1869  ha  ;ottt«d  A.  in  eaeeeiaing  a  diaentoiUng 
deed,  under  whiek  the  C.  Mfotes  ware  aoZd,  and 
the  purehaae  money  received  by  truateea  upon 
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truttt  under  tohieh  he  took  certain  henefUi.  He 
afterward*  became  banArupf,  and  his  interett 
under  <Ae  fnwC  wa»  ptvrchoMA  6y  A,,  who  tmhee- 
7tMn%  died.   The  testator  dieain  1875. 

Beid  {affirming  the  judgment  of  the  court  helmo), 
that  the  umw  of  the  eseceptum  must  he  eonairued 
aeeording  to  their  ordinary  and  natural  mean- 
ing, and  at  at  the  death  of  the  te$iator  A** 
elaeet  ton  woe  not  entitled  either  to  the  poesee- 
4WA  or  the  rents  andprojitt  of  the  C.  estatee,  he 
was  not  esteludedfrom  taking  under  the  wiU. 

CoUin^wood  v.  Staahope  {L.  Sep.  4  H.  L,  43) 
disHnguieKed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Rtgby,  WilUamB,  and  Stirling, 
L.J J.),  reported  under  uw  name  of  Shuttletoorth 
T.  Murray  (84  L.  T.  Bep.  605 ;  (1901)  1  Ch.  819), 
who  had  reversed  a  judgment  ot  Cozens-Hardy, 
J.,  reported  (82  L.  T.  Bep.  668;  (1900)  1  Ch.  795. 

The  question  arose  upon  a  summons  taken  out 
by  the  trustees  of  the  will  of  E.  Grimshaw, 
deceased,  in  an  administration  suit.  The  facts 
■are  fully  set  out  in  the  report  of  the  case  before 
Cozens-Hardy.  J.  and  appear  aoffioiently  from 
the  luadnote  abore. 

The  present  appeUuits  wem  incambranoers 
iutereeted  in  the  aneoesaiim  of  the  Toonger  son  of 
Biehard  Atkinson.  The  xeBponaents  were  the 
aasignecB  of  the  life  estate  of  his  elder  eon, 

Uvett,  K.O.,  VenumB.  Sm«(fc,  K.C.,  and  E.  8. 
Ford  appeared  tot  the  (q>pellante,  and  contended 
that  there  was  a  clear  intention  in  the  will  that 
the  same  person  should  not  hare  both  estates. 
The  qnesbon  depends  on  the  meaning  of  the 
word  **  entitled  "  under  the  settlement  **  as  eldest 
•or  only  son  for  the  time  being."  These  words 
-qualify  the  expression  "  eldest  son."  A  man  is 
3iot  the  less  "  entitled "  because  be  has  sold  the 
property  and  taken  the  proceeds.  "Entitled" 
denotes  the  person  who  would  take  under  the 
settlement,  not  the  person  in  physical  possession. 
Having  once  become  "  entitled "  the  eldest  son 
was  disqualified  once  for  all  from  taking  under 
this  wilL  When  he  has  onoe  come  under  the 
definition  of  "  eldest  son  for  the  time  bein^  "  he 
cannot  be  heard  to  s^  that  he  is  not  "  entitled  " 
because  he  has  sold  the  property.  They  referred 
to 

CoUingvjood  T.  Stanhope,  L.  Sep.  4  H.  L.  43 ; 
Harmon  r.  Bound,  2  De  G.  M.  A  G.  190 ; 
Fazaicerly  T.  Ford,  4  Sim.  390  ;  33  B.  B.  129. 

Ealdane,  K.C.,  the  Hon.  E.  C.  Maenaghten, 
.K.O.,  and  the  Hon.  T.  H.  Watxon  for  the  respon- 
dents, muntained  that  tiie  words  must  be  con- 
strued in  their  natural  sense  as  "eldest  son 
entitled  to  possession."  At  the  death  of  the 
tenant  for  life  the  son  was  not  entitled  to  posses- 
sion or  to  the  reoeiptof  the  rents  andprofite.  The 
appellants'  argument  reads  in  the  words  "entitled 
but  for  his  own  act."  At  the  date  of  the  death  of 
the  testator  the  eldest  son  had  no  title  to  the 
Cockerham  estate.  The  facts  do  not  bring  the 
case  within  the  words  of  tiie  exception,  and  the 
cases  cited  are  distinguishable. 

Leveii,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  thur  Lord- 
ships gave  judgment  as  follows : — 

The  LoBD  Chancbllob  (Halsbury).  —  Uy 
Lords :  I  am  extremely  glad  that  we  have  not  in 
dealing  wit^  tJdis  will  to  consider  any  artificial 
rules.  There  is  no  qnestion  here  as  to  what  has 


been  called  "  the  paramount  intention  "  or  "  tli« 
truth  and  honour  of  the  settlement"  I  do  not 
tat  my  own  |Hui  care  about  the  einesnoia  "  paia- 
mount  intention  "  and  "  the  tmUi  and  h<«our  of 
t^  settlement*"  or  words  of  that  charactsr.  To 
my  mind.  I  oonfess.  those  ezpressiiHU  ars  not 
much  more  definite  than  a  good  man^  other  pro- 
positions witii  regard  to  the  oonstmction  of  docu- 
ments. As  I  have  sud,  the  rule  is  to  adhere  to 
the  language  and  meaning  of  the  instrnment, 
rememMring  throaghoat  that  in  adhering  to  the 
language  you  must  take  the  full  instrument  aa 
written.  So  far  as  taking  any  particular  state- 
ment or  auT  one  passage  is  concerned,  if  you  can 
infer  anytning  reasonable  from  that  statement 
itself,  then  you  ought  to  do  so ;  and  if  you  can, 
you  may  compare  that  reasonable  inference  with 
what  seems  to  be  manifestly  apparent  in  otiier 
parts  of  the  instrument.  I  have  to  ask  myself 
here,  whether,  when  for  the  first  time  this  insbnt* 
ment  became  operative,  there  was  any  perscmwho 
could  be  a8(»rtaJned  to  be  witiiin  this  exoeptusL 
I  have  not  sncoeeded  in  finding  any  sooh  pwscaL 
There  was  no  person  who  was  then  "entitled "to 
the  poasesaion  of  the  estates  in  qnestion.  I  do 
not  want  to  read  the  whole  of  the  words ;  I  tlunk 
that  the  meaning  of  them  is  manifest.  I  quits 
agree  with  counsel  for  the  respondents  that  this 
is  a  very  short  point — ^namely,  whether  there  was 
anybody  who  filled  that  position  at  that  tima, 
and  I  think  that  there  was  not.  Under  these 
circumstances  it  appears  to  me  that  the  plun 
and  proper  construction  of  this  language  most  be 
simi^  what  it  says,  and  that  the  jn^^mott  ol 
the  Court  of  Appeal  was  right,  aod  that  this 
appeal  must  be  dismissed  with  costs. 

Lord  Hachaohtkn  and  Lord  Shahd  coo. 
ourred. 

Lord  Batst.— My  Lords  :  I  am  of  the  ssms 
opinion,  and  the  reasons  for  my  opiniw  are 
expressed  in  the  judgment  <A  Rigby,  LJ* 
mth  regard  to  the  case  that  was  relisl 
on  by  Cozens-Hardy,  J.  this  is  the  only  ohsw*a> 
tion  I  desire  to  make :  In  CoUinmoood  v.  StanAirpt 
Oi.  Bep.  4  H.  L.  43)  in  this  House,  it  appears 
from  the  report  that  every  one  cH  the  learned 
Lords  who  gave  judgment-— Iiord  Hatherley, 
Westbnry,  and  Lord  Cairns — pointed  out  that  it 
was  one  of  the  class  of  cases  where  there  had 
been  a  family  settlement  in  which  provision  was 
made  for  portions  of  the  younger  children,  and 
the  eldest  son  took  the  estate.  Ther^ore  it 
came  within  that  class  of  cases  in  which  the 
prindple  is  applied  o£  considering  what  u  the 
overriding  or  paramoant  intention — or  whatever 
expression  you  <^oose  to  aae ;  to  pot  it  mon 
olear^,  perhaps,  the  intention  that  is  to  be  col* 
lected  from  the  whole  instrument— and  that  is 
that  proviuon  is  to  be  made  for  the  childnn 
generally.  Acoording  to  the  English  mode  of 
making  settlements  of  that  kind,  t£e  eldest  takee 
the  estate  and  the  younger  children  have  portifflu 
provided  for  them,  and  no  child  who  takes  the 
estate  should  encroach  u^n  the  portions  of  the 
other  children,  but  if  the  eldest  child  does  not 
take  the  estate  he  is  entitled  to  have  a  portitat 

grovided  for  him.  All  the  observations  to  which 
czens-Hu^y,  J.  referred  in  the  passages  which 
he  quotftd  must,  it  appears  to  me,  be  read  with 
reference  to  the  case  which  the  noble  and  leaned 
Lords  then  had  before  t^m.  which  was  a  osss  of 
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Tuetday,  April  29. 

(Before  the  Lobd  Ghancbllob  (Halabnry), 
Lords  Hacnaohten,  Sbahd,  Davbt,  Bbaxp- 

TOH.  BOBEBTSOH,  and  LlUDLBT.) 

WsiaLST  V.  WixjJAM  Whittaksb  anb  Boss,  (a) 

OH  APPBAI,  nOM   THB  OOtTBX  OT  APPEAL  IV 
ESOLAHD. 

Binployer  and  toorhman — Ivjury  Ity  accident—' 
Factory — Workmen's  Compenaalion  Act  1897 
(60  Jt  61  Vict.  c.  37),  8.  7,  «i6-«.  (1). 

"  En^loyment  by  the  tmderUxkers  in  or  about  a 
factory  "  in  teet.  7,  tuh-ecct.  (1),  of  the  Work- 
men's Compensation  Act  1897  means  employment 
in  or  about  their  oum  factory ;  and  therefore  in 
a  case  in  tohieh  the  re^>ondents,  who  tcere 
engineers^  had  contracted  to  put  a  new  wheel, 
made  in  their  oum  factory,  to  an  engine  in  a 
factory  occupied  by  other  persons,  and  in  the 
course  of  fixing  the  wheel  an  aeeident  took  place 
by  which  one  of  their  workmen  was  in^uretC: 

Seld  (a^rming  the  judgment  of  the  eowrt  below). 
that  they  were  not  liable  U>  make  ewnpenMoHon.  ■ 

Francis  v.  Tomer  Brothers  (81  L.  T.Bep.  770: 
(1900)  1  Q.B.  478)  followed. 

This  was  an  appeal  from  a  ja^menfc  of  the 
Gonrt  of  Appoil  (Smith,  Golliiu  and 

Romer,  L.  J  J.),  reported  under  the  name  of  Bmifh 
T.  Ba^ey  ami  WrigU  and  others  (84  L.  T.  B^. 
415 ;  (1901)  1  K.  B.  780),  dismisaing  an  appeal  % 
Sarah  Ajm  Wrigley  ac^nst  an  award  nutde  by 
the  judge  of  the  Oldham  County  Court,  on  the 
7th  Feb.  1901,  in  an  arbitration  under  the  Work- 
men's Compensation  Act  1897,  in  which  tha 
appellant  was  applicant,  and  Messrs.  Bagley  and 
Wright  and  the  respondentB,  Messrs.  William 
Whittaker  and  Sons,  were  respondents.  This 
appeal  was  from  the  order  only  bo  far  as  it  con- 
cerned the  respondents,  MeBsrs,  William  Whit- 
taker  and  Sons,  The  appellant  was  the  widow 
and  administratrix  of  Joseph  Wrigley,  an  opera- 
tive millwright,  who,  at  the  time  of  the  accident 
resulting  in  his  death,  was  in  the  employ  of  the 
respondents,  Messrs.  William  WMttaker  and 
Sons,  millwrights,  of  Oldham.  At  the  ^me  of 
the  accident  Wrigley  waa  employed  nnder  Measra. 
William  Whittaker  and  Sons,  aa  oontraotors  in 
repairing  the  engine  at  the  faototy  or  mill  osJled 
Wellington  Mills,  in  the  oooupation  of  Meaara. 
Bagley  and  Wright.  The  accident  took  place  on 
the  2nd  Sept.  1900.  Wrigley's  earnings  for  the 
past  three  years  had  exceeded  6001.;  and  the 
appellant,  aa  his  widow  and  legal  personal  repre- 
sentative, claimed  for  herself  and  her  two  infant 
children,  ae  the  dependants  of  the  deceased  work- 
man, 300Z.  compensation,  to  be  apportioned  accord- 
ing to  the  discretion  of  the  arbitrator.  The 
respondents  by  their  answer  denied  their  liability 
on  the  ground  that  the  employment  of  Wrigley 
was  not  an  employment  to  which  the  Act  applied. 
On  the  7th  Teh.  1901  the  arbitration  came  on  for 
hearing,  when  the  following  facts  were  admitted 
or  proved:  That  the  reapondents  were  engaged 
in  fixing  a  new  driving  wheel  (or  fly  wheel)  to  the 
engine  which  turned  the  machinery  in  the  Wel- 
lington Mills;  tiiat  the  work  waa  being  dime 
under  a  written  contract,  which  provided  that 
Messrs.  Baeley  and  Wright  were  to  furnish  the 
unskilled  labour,  whilst  the  skilled  labour  and  the 
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^tat  description.  If  I  may  say  so  with  rwpeot, 
C(Hai8-Haray,  J.  appeara  to  have  fallen  into  the 
eoDTarae  error  to  that  into  wtdoh  Lord  Hatherley 
acknowledged  that  he  had  fiUlen—nunely,applying 
the  role  by  which  a  portion  ia  given  to  an  eldeat 
•on  who  doea  not  take  the  eatate  to  a  class  ci  oaae 
to  which  it  doea  not  apply — overlooking  the 
principle  on  which  it  is  founded ;  while  Cozena- 
l&rdy,  J.,  on  the  other  hand,  has  applied  Uie  rule 
agoinat  doable  pmtions  to  a  oaae  to  which  it  did 
not  a^y.  Here  the  settlor  waa  not  in  loco 
porentu  at  all.  I  think  that  the  words  of  this 
exception  must  be  construed  literally — I  mean 
according  to  the  plain  use  of  language ;  and,  bo 
conatruing  them,  I  cannot  doubt  that  tiie  right 
meaning  has  been  put  upon  them  by  the  Court  of 
App«J,  I  think  it  not  unworthy  of  observation 
tliat  the  will  only  came  into  operation  in  the 
jear  1875,  and  neither  at  that  Ume  nor  ever  for 
one  moment  since  that  time,  haa  any  son  of 
]Uohard  AtkinaoB  been  entitled  in  any  aenae 
iR^tatever  to  a  acintilla  of  intereat  in  the  Oooker- 
ham  eatate.  It  could  not  be  predicated  that  any 
mm  of  Biohard  Atkinaon  was  "entitled  to  tiie 
poasesmon  or  to  the  receipt  of  the  rente,  iunee, 
and  profita  "  of  those  estates  when,  according  to 
the  terms  of  the  will,  the  succession  opened  upon 
the  death  of  Biohard  Atkinson.  As  I  have 
already  said,  since  the  will  became  a  living  instru' 
ment  no  eon  of  Bichard  Atkinson  fiUed  that 
description.  1  therefore  agree  tiiAb  the  appeal 
should  be  diemiased. 

Lord  Bbaufton  and  Lord  Bobebtboit  con- 
curred. 

Lord  LXNDX.ET. — My  Lords :  I  am  of  the  same 
(pinion.  I  think  that  the  whole  difScul^  arieea 
on  the  use  of  the  word  "  entitled,"  and  U  you 
ask  "When  entitled?"  the  diflScnlty  vanishes. 
When  the  succesBion  opened  on  the  death  of 
Bichard  Atkinson,  the  devisee  under  the  will  of 
the  testator  at  that  time  was  not "  entitled "  to 
the  Gockerham  estate,  and  it  is  only  by  inventing 
a  theory  to  the  effect  that  the  testator  could  not 
have  intended  the  two  estates  to  be  pOBsessed  by 
the  same  person  that  any  question  arises.  A 
reference  to  that  ia  to  be  found  in  the  judgment 
of  StirHng,  L.  J.  where  hia  Lordship  aaya ;  "  So 
far  aa  appeara  by  the  will  it  aeema  to  me  that 
the  teatatOT  aimply  c<msidered  that  a  son  who  waa 
in  actual  enjoyment  of  the  Gockerham  eatatea 
would  not  in  any  way  require  his  bouufy.**  I 
think  ^at  the  language  is  plain,  and  Uiat  it  ia 
not  necessary  to  invent  a  theory  to  fit  it 

Judgment  appealed  from  affirmed,  and  appeal 
disTniiseawUh  costs. 

Sdicitors  for  the   appellants,  Bobins,  Hay, 
WtUers,  and  Bay. 
Solicitor  for  the  respondents,  Bobert  Blyth 


(a)  Beported  by  C.  £.  3CAiD»f,  Esq.,  B«iTl<iter«t-I«w. 
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lif(»ng  tackle  and  tbe  wheel  itaelf  were  to  be  for- 
nished  hr  Messrs.  William  Whittaker  and  Sons ; 
tiiat  blocKS  were  ased  for  the  parpose  of  fixing 
the  said  wheel — a  three-sheafed  block  was  fixed 
to  the  ceiling,  and  another  three- sheafed  block 
was  fixed  to  the  portion  of  the  wheel  to  be  lifted, 
the  lifting  being  performed  bj  means  of  pulleys 
attached  to  a  doable-handed  winch,  of  which  the 
handles  were  tamed  by  hand.  Tbe  County  Court 
judge  found  that  the  palleys  and  winch  did  not 
constitute  *'  machinery  driven  by  steam,  water,  or 
other  mechanical  power  "  within  sect.  7,  sub-sect.  2, 
of  the  Act,  being  cf  opinion  that  tbe  driving  power 
in  this  oase  was  band  power  and  not  mechanical, 
and  directed  an  award  to  be  entered  in  favour  of 
the  respondents.  The  Court  of  Appeal  affirmed 
the  amrd,  and  also  held  that  the  respondents 
were  not  liable  as  '*  nndertakere "  in  respect  of 
the  **  factory "  in  which  the  aocudent  took  ^lace. 

This  latter  ^int  was  not  ai^aed,  as  it  was 
admitted  that  it  was  governed  by  the  decision  of 
the  Court  of  Appeal  in  the  oase  of  FrancU  v. 
Turner  Brothers  (81  L.  T.  Rep.  770 ;  (1900)  1  Q.  B. 
478),  from  which  this  was  in  fact  an  appeal. 

Aequiih,  £.C.,  /.  Montejiore,  and  Clement 
Edtoardn  appeared  for  the  appellant. 

Grippt,  K.C.  and  F.  H.  JIfeUbr,  who  appeared 
for  the  respondents,  were  not  oalled  upon  to 
address  their  Lordships. 

At  the  o<mclnaion  of  the  arf^uments  for  tbe 
appellant  their  Lordships  gave  judgment  as 
follows : — 

The  LoKD  Ohahokllob  (Halsbnry).  —  Hy 
LtHrds :  After  hearing  the  argnments  that  have 
been  addiessed  to  yonr  Lordships  I  most  say 
there  seems  to  me  to  be  no  ground  for  this  appeal. 
The  thing  done  was  done  not  in  a  factory  at  all. 
When  I  say  "  not  in  a  factory  at  all,"  the  place 
where  the  thing  happened  was,  it  is  true,  a  factory 
for  some  other  purposes,  but  not  a  factory  within 
the  meaning  of  these  word?,  which  I  think 
obviously  mean  a  factory  where  the  original 
«mployera  of  the  man  were  manufacturing — ^in 
this  case  big  iron  wheels.  If  the  accident  had 
happened  there,  I  agree  that  there  would  no  doubt 
have  been  a  liablJlty,  but  in  this  case  there  was 
nothing  of  the  sort.  The  act  of  manufacturing 
the  wheel  was  complete  and  past.  The  wheel 
when  completed  was  .sent  somewhere  else.  1 
will  assume  for  this  purpose  (though  I  am  sure  I 
do  not  know  whether  ib  is  the  fact  or  not)  that 
the  place  to  which  the  whed  was  sent  was  a 
facLOry ;  but  it  was  a  factory  in  another 
sense,  and  to  say  that  joa  can  put  those 
two  things  together  seems  to  me  to  be  abso- 
lutely absurd.  The  thing  that  was  being  done 
was  what  is  described  as  fitting  the  wheel  to  a 
cotton  mill  where  the  persons  who  were  to  pay  for 
it  wanted  to  have  it  put.  Something  was  done 
there  by  a  person  sent  by  the  original  manu- 
facturers, entirely  away  from  their  own  place  of 
manofactore.  and  an  accident  happened.  I  am 
wholly  unable  to  put  those  two  propositions 
together  so  as  to  make  it  possible  to  argue  that 
thereupon  there  was  an  accident  happening  in 
the  cohrse  of  the  employment  in  or  about  the 
factory,  which  was  for  the  manufacture  of  iron 
wheels.  I  need  not  say  any  more  about  the  case. 
It  seems  to  me  that  the  appeal  is  abadutely 
nnar^ble,  and  I  move  yoor  Lordships  that  it  m 
dismissed. 


[H.orIi. 


Lords  llLOHAOHTiH,  Shutd,  Datbt,  Bbaxf. 
TOV,  BoBBSTBOH,  and  LiHDLXT  ooncuned. 

Order  appealed  from  affi-nud,  and  apptai 
dumit$ed  with  eoat». 

Solicitors  for  the  appellant,  MilU,  Xodkyer,  and 
MilU,  for  D.  E.  QHffiiiia,  Oldbam. 

Solicitors  for  the  i*e«pondents.  R.  B.  Whea^ 
and  Son$,  for  Cobbetl,  Wheeler,  and  Cobbett,  Man- 
Chester. 


Dee.  2,  3, 1901,  and  May  16,  1902. 
(Before  the  Lord   Chancellob  (Halsbary). 
Lords    Shakd,    Davet,    Bbamptoit,  and 

BOBKaXSON.) 

GooFU  AKD  Cbane  V.  WsiaHT.  (a) 

ON  AFFEAL  FBOX  THE  COUBT  OF  AFFIAL  11 
XNQLAKD. 

Employer  and  workman — Injury  by  accident— 
Compensation — Undertaker  —  Stib- contractor^ 
Workmen*$  CompenaaHon  Act  1897  (60  A  61 
Vict.  c.  37).  ff.  4.  7. 
In,  the  case  of  a  buUding,  a  suh-contraeior  nuMf  U 
an  "  undertaker "  within  the  meaning  of  At 
Workmen's  Condensation  Act  1897.  and  eonu- 
quenily  where  a  wort  man  employed  by  f/ie  tub' 
contractor  has  been  injured  by  an  accident  tn 
the  course  of  hie  employment,  and  hat  recovered 
compensation  from  tlie  principal  contraetor, 
such  principal  contactor  is  entitled  to  be  nt- 
demntfied  by  the  $ub-eontraeior. 
Judgtnent  of  the  eouri  ieloto  reversed,  Lari* 

Brampton  and  Sobertaon  dietenHng. 
Cass  V.  Butler  (82  L,  T.  Sep.  182 ;  a^OO)  IQ.B. 

777)  oeerr«2ea. 
This  wan  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Smith,  CoUine,  and  Romer, 
L.  J  J.)  dated  the  3rd  Haroh  1900,  reversing  an 
order  in  favour  of  the  appellsi^  made  1^  the 
County  Court  judge  ci  Nottingham  on  the  S7th 
Oct.  1899. 

The  question  was  whether  when  an  "  undertaker  " 
or  person  doing  the  whole  of  a  piece  of  work  con- 
tracts with  another  for  part  of  it,  and  a  labourer  in 
the  employment  of  the  latter  is  killed  or  injured, 
and  compensation  is  paid  by  the  undertaker,  he  is 
entitled  to  indemnity  from  the  sub-contractor, 
the  man's  immediate  employer. 

In  1899  Messrs.  Cooper  and  Crane  bad  con- 
tracted to  erect  a  building.  They  arranged  with 
the  respondent  Wriebt  to  do  all  the  slating  work. 
A  labourer  employed  l>y  Wright  was  killed  hj  an 
accidoit.  Oompensatton— 2171. — waa  awarded  to 
his  widow  agwnst  Conjper  and  Crane,  who  claimed 
a  right  to  be  indemnified  by  Wright. 

The  County  Court  judge  held  tbem  entitled  to 
this  indemnity,  but  hia  decision  waa  reversed  by 
the  Court  of  Appeal,  on  the  authority  (A  the 
case  of  CasB  V.  Builer  (82  L.  T.  Rep.  1^ ;  (1900) 
1  Q.  B.  777).  from  wbidi  decision  this  case  was  in 
fact  an  appeal. 

The  facts  are  fully  ceb  out  in  the  jadgment  o! 
Lord  Brampton. 

Llewelyn  Davies  and  T.  Lindley  appeued  for 
the  appellants  and  argued  that  the  deoieion  in  Com 
V.  Butler  {ubi  sup.)  was  wrong,  and  that  a  snb- 
contractor  was  an  "  undertiuier "  within  tbe 
meaning  of  the  Act,  and  was  boand  to  indenmify 

(a)  £«portod  bj  O.  B.  Kaldu,  Cmi.,  B&(rln«r«t-Law. 
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tte  tiontractor  against  liability  for  an  accident 
teoneof  the  snb-contractor'a  workmen.  Mcuon 
T.  Dean  (82  L.  T.  Rep.  139 ;  (1900)  1  Q.  B.  770) 
cannot  be  reconciled  with  Cow  t,  ButUr,  and 
ghonld  be  followed  in  preferenoe  to  it.  There  is 
no  common  law  liability ;  it  depends  entirely  on 
the  statnte.  Sect.  4  makes  the  respondent  liable, 
as  well  as  tbe  apppellants,  and  he  is  an  "  nn^* 
taker  "  witbiu  the  meanine  of  sect.  7.  Soddi-nott 
y.  Nmcton,  ChamberB.  and  Co.  (84  L.  T.  Bep.  1 ; 
a^Ol)  A.  G.  49)  decides  that  any  work  on  a 
building  is  "constmction."   See  also 

Cooptr  T.  Davtnport,  16  Times  L.  B«p.  266. 

Buegg,  E.G.  and  Clavell  5aUer,  for  the  re^cm- 
dentt  contended  that  it  tbe  appellants*  argument 
was  aoand,  any  person  who  came  on  to  a  building 
tntheoonrse  of  constmotion  to  do  a  small  job 
might  beoome  liable  as  an  nndertaker.  The 
employer  is  defined  as  tbe  "nndertaker"  in 
sect.  7,  but  the  "  contractor  "  referred  to  in  sect.  4 
is  not  necessarily  an  "undertaker."  Com  t.  Butler 
was  rightly  decided,  and  if  Maion  v.  Dean  cannot 
be  distingniahed  from  it,  it  was  wrcmg.  Tbe 
■mall  sab-oontraotor  is  not  the  pereon  aimed  at 
V  ^  Act,  thongii  he  may  come  on  to  a  building 
to  which  the  £at  apidiu.  "Wrigbt  was  not 
"the"  penon  nnderuking  the  oonstmotion  of 
the  bnilding,  eren  if  he  was  "  an  "  nndwtaker. 

Unoelyn  Davit$  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  eonsider  their  judgment. 

May  16. — Theb>  Lordalups  gave  judgment  as 
follows  :•— 

Lord  BoBBSTSON.— My  Lords :  Like  all  your 
Lordships,  I  have  found  this  a  most  unsatisfactoty 
^oestion  to  decide.  It  can  hardly  be  called  a 
question  of  legal  constmction,  tbe  problem  being 
how  to  patch  up  certain  statutory  enactments 
which  are  incoherent  and  alm^ost  contradictory. 
Tbe  Gourt  of  Appeal  have  adopted  a  view  of 
which  I  can  only  say  that  it  had  seemed  to  me 
as  good  and  as  little  exposed  to  objection  as  the 
<!ompeting  theory ;  oud  accordingly  I  should  not 
have  felt  justified  in  disturbing  their  judgment. 
Bat  Lord  Brampton  has  examined  the  subject 
with  great  care  and  skill ;  I  have  read,  his  opinion 
■with  the  mora  attention  because  it  was  not  in 
aooordanoe  wiUi  the  opinions  of  my  friends  oppo- 
eite;  and  to  the  negatire,  although  adequate, 
nason  already  given  for  my  not  voting  for 
nrersal,  my  noble  and  learned  friend's  ailments 
have  enabled  me  to  add  an  affirmatlye  qpinim 
that  his  oonolusion  is  right. 

Lord  Bbamfton.— li^  Lords ;  This  is  an  ap- 
peal against  a  decision  of  the  Court  of  Appeal 
setting  ande  an  order  of  the  Gounby  Gourt  ]udge 
"for  Nottinghamshirp,  requiring  tbe  respondent  to 
indemnify  the  appellants,  as  the  undertakers  for 
the  coustmetion  of  a  bailding.  iMijainst  an  award 
ef  compeusation  made  upon  them  in  respect  of 
an  accident  causing  fatal  injury  to  a  workman 
employed  by  tbe  respondent,  a  sub-oontractor 
with  the  appellants  for  the  slating  work  of 
"the  building.  The  (joestion  for  your  Lord- 
-shijA*  decision  baa  arisen  out  of  tbe  following 
cironmetanceB :  Early  in  the  year  1899,  in  which 
til  the  events  her^nafter  mentioned  occurred, 
Barker  and  Go.,  as  bailding  owners,  being 
denrous  of  baring  a  building  erected  for  tbem  m 
Nottingham,  according,  as  usual,  to  plans  and  1 
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vpeciftcations,  entered  into  n  contraet  with  the 
appellants— Gooper  and  Orane,  a  firm  of  bnildws 
— by  which  they  undertook  to  oonstruot  for  the 
building  owners  the  whole  of  such  building, 
including  the  roof  and  slating.   For  their  own 
convenience,  and  on  their  own  sole  rasttonsibility, 
Gooper  and  Crane  made  a  sub-contract  with  tJie 
respondent  Wright,  a  slater,  whereby  he  agreed 
to  supply  the  slates  and  do  for  them  all  the 
slating  work  of  tbe  roof.     Cooper  and  Crane 
be^^BA  to  carry  out  their  contract  with  the 
building  owners,  and  by  means  of  scaffolding  had 
constructed  tbe  building  to  a  height  exceeding 
30ft.,  including  tbe  framework  of  the  roof,  ready 
to  receive  tbe  slatina;.   The  rrapondent  Wright 
then  began  to  fulfil  his  Bub^otrntraot,  and  the 
slating  work  was  proceeding  on  tlu  29Ui  June,  tiie 
deceased  man,  named  Brady,  being  empl(^fed  br 
Wright  as  a  labourer  to  convey  aluee  to  tihe  roof. 
Whue  so  oip^oged  an  accident  ocoarred  ariring 
out  of  and  in  the  course  of  such  employment, 
causing  him  fatal  injury,  from  wbich  he  died 
during  tbe  same  day,  leaving  a  widow  and  two 
children,  dependants  on  him.   In  July  his  widow, 
on  behalf  of  herself  and  such  dependants,  gave 
notice  of  the  accident  to  Cooper  and  Crane 
and  to  Wrisht,  describing  it  as  haring  been 
caused  by  the  breaking,  collapse,  or  falling 
of  a  hoist  or  lift  undu-  circumstances  which 
would  (if  ^  proved)    have   given   her,  as  the 
representative  of  her  dead  husband,  a  cause  of 
action  against  one  or  other  of  them  under  the 
Employers'  Liability  Act  1880,  but  no  such  proof 
was  offered.    JSo  agreement  tor  compensation 
havinff  been  oome  to,  Uie  widow  eleoted  to  arul 
herseU  of  the  ftunlities  afforded  for  obtaining  it 
under  the  Workmen's  Comwiuatiott  Act  lw7, 
and  with  this  view,  on  the  22nd  Sept.  she  filed  ' 
with  the  registrar  of  tbe  County  Court  a  request 
for  an  arbitration  between  herself,  Gooper  and 
Grane,  and  Wright,  as  prorided  by  that  Act» 
appcniding  to  that  request  such  partionlars  as  are 
required  by  tbe  rules  of  court.    Cooper  and  Crane 
by  ther  answer  denied  their  liability  to  pay  any 
compensation  to   tbe  widow  on    the  ground 
(amongst  others)  that  tbe  deceased  man  was  not 
immemately  employed  by  tbem,  but  by  Wright 
their  sub.  contractor.   Alternatively  they  claimed 
against  Wright  an  indemnity  in  respect  of  any 
amount  which  might  be  awarded  to  be  paid  by 
them.   Wright  by  his  answer  denied  that  he  was 
the  nndertaker  of  any  work  to  wbich  the  Act  of 
1897  applies.  The  case  was  heard  by  the  Gonn(7 
Court  ]udge  on  the  24th  Oct,  when,  upon  the 
tacts  above  stated,  he  made  fai»  award  for  pay- 
ment of  the  sum  of  2171.,  with  costs,  by  Cooper 
and  Crane,  as  undertakers  of  the  building,  for 
compensation  to  the  widow  and  dependants.  But 
he  made  no  award  against  Wright  for  payment  of 
any  compensation  to  the  widow.    A  few  days 
afterward  he  made  a  farther  order  (that  now  m 
question),  whereby,  after  reoitinff  the  award  I 
have  just  mentioned,  he  found  that  Wright  was 
tbe  original  employer  of  tbe  deceased  man,  that 
be  had  under  bis  sub-contract  with  Cooper  and 
Crane,  t^e  undertakers,  himself  undertaken  the 
slating  of  the  roof,  and  so  become  tbe  person  who 
undertook  the  construction  of  a  substantial  part 
of  tbe  building  within  tbe  meaning  of  sect.  7, 
sab-sect.  2  of  the  Act.  Upon  these  finding  he 
made  the  order  on  Wright  for  the  indemmty  as 
claimed.  There  was  no  evidenoa  bdore  the  judge 
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ol  anj  negligence  misoondtict,  or  default  on  the 
part  m  anylrady ;  nor  can  I  find  anything  to  lead 
me  to  tiiink  tw  the  oanae  of  the  acddeiit  was 
«Ter  inTBs^rated.  No  action  pzooeeeding 
under  tlie  Empk^ers'  lAability  Act  oonld  have 
been  maantained  against  Wright.  Ko  appeal  was 
made  hj  Cooper  and  Crane  against  the  award  f6r 
compensation.  Against  tiie  order  for  indemnity 
Wright  appealed,  and  the  Goart  of  Appeal  set  it 
aside  npon  tiie  ground  that  a  mere  snb^oontractor 
is  not  an  ondeitaker  within  the  meaning;  of  the 
Act.  In  my  opinion  that  decision  was  right,  and 
I  will  proceed  to  state  my  reasons  for  so  thinking. 
I  desire,  however,  first  to  remind  yonr  Lordships, 
very  shortly,  of  the  difficulties  which  before 
the  Act  of  1897  beset  a  workman  who  sustained 
injury  in  the  course  of  his  employment,  in  sedung 
to  obtain  redress,  for  I  think  that,  by  bearing 
them  in  mind,  th^  will  assist  in  enabling 
your  Lordships  to  form  a  reasonable  conjecture 
u  to  the  objects  which  the  Iiegislatnte  had  in 
Tiew  in  passing  that  Act,  and  thus  ia  interweting 
the  enaotmenta  eontuned  in  if^  to  whit^  l  shaU 
have  oooasicm  to  refer.  In  the  first  plaoe  tiiere 
was  no  arailable  process  known  to  the  law  by 
which  such  redress  coold  be  recovered  except  by 
action  at  law  or  by  proceeding  nndor  the 
EmpIoyerB'  Liability  Acts;  but  no  such  action 
or  proceeding  could  be  successful  unless  the 
workman  was  in  a  condition  to  proTe  by  legal 
eridence  that  his  injory  was  dne  to  actionable 
n^ligenoe  or  other  misconduct  or  default  of  the 
person  from  whom  he  sought  to  recorer,  or  some 
other  person  or  persons  for  whose  negligence  he  was 
responsible.  Compensation  without  vrooi  of  such 
ne^gence  was  unheard  of,  and  such  proof  was 
often  hard  to  discoTcr,  Moreover,  it  was  often 
extremely  difficult,  even  when  the  facts  were 
ascertained,  to  determine  who  was  the  person 
liable  to  be  sued  in  the  action ;  and  to  avrad  mdh 
difficulties  many  persons  were  often  made  defen- 
dants in  actions  wnowere  under  no  legal  lialnlit^. 
Added  to  then  obstacles  the  law  itmlf  was  for 
the  most  part  too  uncertain,  too  dilatory,  and  far 
too  expensive  for  an  ordinary  workman  to  embark 
in.  Good  iUustrations  d  these  difficulties  will  be 
found  in  Wiggett  v.  Fox  (11  Ezch.  832)  and  John, 
ton  T.  Lindsay  (65  L.  T.  Bop.  97 ;  (1891)  A.  C. 
371).  Having  r^;ard  to  this  unsati^actory  state 
of  things,  it  was,  as  I  have  gathered  from  a  study 
of  the  Act,  felt  by  the  Legislature  that  it  would 
be  but  just  and  right  to  confer  upon  a  large  class 
of  workmen  whose  necessities  compelled  uiem  to 
seek  enlployment  in  certain  specified  dangerous 
occupations,  in  the  course  of  which  accidents  not 
always  possible  to  be  guarded  against  are  of 
freqaent  oooazrenoe,  some  purely  oaaoal,  otiters 
no  doabt  attributable  to  negUgocice  or  default  of 
fellow  workmen,  whom  it  womd  be  idle  to  aaa, 
or  others  whoee  identity  could  not  be  established, 
a  riphfc  to  claim  compensation  to  a  moderate  uid 
limited  amount  in  respect  of  the  loss  of  such 
wages  as  they  were  incapacitated  from  earning  in 
consequence  of  accidental  injury,  npon  mere 
proof  of  the  aoddent  and  its  resulting  loss,  irre- 
speotiye  of  its  cause.  Another  object  was  to 
impose  the  obligation  of  providing  such  statutory 
oompensation  upon  those  to  whom  good  sense 
would  naturally  point  as  the  fittest  persons  to 
bear  it,  and  to  define,  for  the  convenience  of  an 
injured  workman  seeldng  compensation,  the  per- 
sons from  whom  he  was  entitud  to  claim  it;  and. 
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further,  to  provide  a  simple  proceeding,  entailing- 
comparatively  trifling  expense,  by  which  socL 
compensation  might,  if  neoessaiy,  be  enforced. 
To  caxvy  oat  these  very  landaUe  objects  the  Act 
of  1897  was  passed.  It  is,  however,  so  framed  as 
to  provoke  rather  than  minimise  litigation ;  and 
tluMe  who  are  re^Kmsible  for  the  langna^  of 
some  of  its  enactments  little  knew  the  amount  of 
labour  which  they  were  entailing  npon  thos& 
whose  dnty  it  might  be  to  interpret  them.  I 
turn  now  to  the  Act  itself,  tiie  1st  section  of 
which  enacts  as  follows :  "  If  in  any  employment 
to  which  this  Act  applies  personal  injury  by  acci- 
dent arising  out  of  ana  in  the  course  of  the 
employment  is  caused  to  a  workman,  his  employer 
shaU,  subject  as  hereinafter  mentioned,  be  liable 
to  pay  compensation  in  accordance  with  the  first 
schedule  to  this  Act."  The  7th  section  (1> 
enacts ;  "  This  Act  shall  apply  only  to  employ- 
ment by  the  undertakers  as  hermnafter  denned,, 
on,  in,  or  about  a  nulwi^,  factory,  mine,  quarry,  or 
enfrineering  work,  and  to  employment  Urn 
unaertakers  as  hertinafter  draned,  on,  or 
about  any  building  which  exceeds  SOffe.  in  height 
and  is  either  being  conatmoted  or  repaired  by 
means  at  a  sca£f<uding  or  being  demolished.'*' 
Sect.  7  (2)  defines  the  meaning  of  the  term 
*'  undertakers  "  in  the  oases  of  a  railway,  faotoiy, 
quarry,  laundry,  or  mine  to  be  those  who  repre- 
sent the  persons  or  l>odieB  actually  carrying  on 
the  businesses  or  work  so  described.  "In  the 
case  of  a  building  the  word  '  undertakers '  is 
declared  to  mean  '  the  persons  undertaking  the 
construction,  repair,  or  demolition.'"  Sect.  1^ 
imposing  upon  "his  employer"  the  liability  to- 
pay  compensation  to  a  workman,  must  be  read  by 
the  light  of  sect.  7  (1),  which  enacts:  "This  Act- 
shall  apply  only  to  employment  by  the  ouder- 
takers  as  defined.  It  follows  that  the  general 
words  "  his  employer  "  in  sect.  1  most  be  read  aa 
"his  employer,  being  also  the  nndsrtakar."  I& 
tiiis  case  the  deceased  man  haring  been  employed 
by  Wright,  the  anlKcontractor,  aod  not  br  Ooc^ter 
and  Orane,  the  undertakers,  his  empu^mant^ 
although  <m  the  work  nndertaken  by  Owpac  and 
Crane,  was  not,  in  my  opinion,  an  employment  to 
which  alone  the  Act  applies.  It  is  obvious  that 
the  Legislature  did  not  intend  that  such  a  work- 
man, who  had  hem  exposed  to  equal  risks  and 
dangers  with  his  fellow-workmen,  should  be 
excluded  from  the  benefit  of  the  Act;  this  ia 
apparent  from  sect.  4,  which  in  sabstance  pro- 
vides  that  the  undertakers  of  works  of  ooiutruc- 
tion  of  or  on  buQdings  shall  be  responsible  for 
compensation  to  injured  workmen  employed  by 
their  sub-oontractors  as  if  they  had  been  employed 
the  undertakers  themselves.  The  language  of 
this  section  is  so  important  that,  as  I  shall  have 
to  refer  to  it  hereafter  for  other  purposes,  I  have 
felt  it  convenient  to  set  it  out  in  fiul.  Sect  4  ^ 
"Where  in  an  em^yment  to  which  this  Act 
appUes  the  undert^ers,  as  hereinafter  defined^ 
contract  with  any  person  for  the  execution  by  or 
under  such  contractor  of  any  work,  and  th& 
undertakers  would,  if  such  work  were  executed, 
by  workmen  immediately  employed  by  them,  be 
liable  to  pay  compensation  under  this  Act  to 
those  workmen  in  respect  of  any  accident 
arising  out  of  and  in  the  course  of  their  employ- 
ment, the  undertakers  shall  be  liable  to  pay  to 
any  workman  empk^yed  in  the  exeontaon  of  the* 
work  any  compensatum  which  is  payable  to  th& 
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vorkmaii  (whether  under  this  Act  or  in  respect 
•of  peramial  neffUgenoe  <rr  wilful  act  independently 
oi  this  Act)  by  such  contractor,  or  wonld  be  so 
payable  if  sncn  contractor  were  an  employer  to 
wKoBi  this  Act  applies.  Provided  that  the  under- 
takers shall  be  entitled  to  be  indemnified  by  any 
other  person  who  would  have  been  liable  indepen- 
dently of  this  section.  This  section  shall  not 
4pply  to  any  contract  with  any  pereon  for  the 
ezecation  by  or  under  such  contractor  of  any 
work  which  is  merely  ancillary  or  incidental  to 
and  is  no  part  of  or  process  in  the  trade  or  busi- 
ness carried  on  by  such  undertakers  respec- 
tiyely."  That  the  widow  was  entitled  to  com- 
pensation from  Cooper  and  Crane  as  the  under- 
iakerB  seems  to  me  to  admit  no  possible  doubt 
The  judge  was  ligbf^  therefore,  in  bis  award  of 
compensation  against  them.  Even  had  this  been 
■open  to  qoeetun,  no  appeal  a^inst  it  having 
Men  mad^  that  award  was  not  daring  the  a^u- 
nent  and  cannot  now  be  queeUoned.  The  nal 
question  before  your  Lordships  arises  out  of  the 
■claim  of  Cooper  and  Crane  for  indemnify  from 
tiotetr  sab-contractor,  Wright  The  case  in 
fnppMi  of  that  claim  is  thus  put :  That,^'_  his 
flnb-oontract  with  Cooper  and  Crane,  Wright 
became  an  "undertaker"  equally  with  them 
within  the  meaning  of  the  7th  section,  and  was 
an  every  respect  under  the  same  primary  obliga- 
tion to  pay  compensation  to  the  widow ;  and  that 
enoh  liability  was  a  liability  imposed  by  sects.  1 
and  7,  independently  of  sect.  4,  so  as  to  bring 
him  within  the  proviso  in  that  section,  and  to 

f"iT6  them  a  right  to  claim  indemnity  from  him. 
do  not  think  that  these  jvc^oaitifms  am 
be  maintained.    First,  Wright   was  not  an 
vnderCaker  within  the  meaning  of  sect  7  of  the 
Aot.   It  may  be  that  in  the  ordinary  common 
-acceptation  01  the  expression  a  man  may  be  said 
to  undertake  anything  which  he  has  taken  upon 
himself  to  do,  with  or  without  a  contract;  but 
this  is  not  the  inteixretation  contemplated  by 
the  framers  of  the  definition  clause.   The  Legis- 
lature,  in  using  the  expression  "the  under- 
takers," has  given  it  a  limited  statutory  meaning, 
beyond  which  it  cannot  be  extended.   The  whole 
Act  is  new  to  the  law;  it  gives  new  rights  to 
workmen  and  imposes  new  obligations  upon 
-employers,  and,  so  far  as  it  can  be,  it  must 
be  strictly  construed.    To  bring  any  person 
wit^iin   the   definition   clause   he   must  have 
undertaken  some  definite  specific  work  of  con- 
strootion  which  is  to  form  the  subject  of  hia 
yndertaking.    hi  this  aaae  it  was  for  the  con- 
■Iniotion  m  an  enibn  bailding.    Secondly,  the 
coubBot  <d  the  nndertakflir  most  be  with  a  parson 
who  has  authority  to  empk>y  and  to  aaUionse  iha 
undertaker  to  acoomplish  the  work  undertaken. 
For  such  a  work  as  the  construction  of  an  entire 
bailding,  as  in  the  case  before  us,  it  seems  to  me 
ihat  two  persons  or  sets  of  persons  only  can  fill 
the  position  of  "  the  undertakers  "  defined  by  the 
Act.    The  building  owner  who  takes  upon  him- 
eelf  the  construction  of  the  building  which  he 
requires,  or  the  persons  who,  through  the  medium 
of  a  contract  with  him,  engage  to  take  upon 
themselvea  the  obligatitm  of  executing  that  work 
for  him.    I  cuefoUy  abstain  from  expressing  any 
cpimon  touching  the  responsibility  of  a  building 
owner  who  snb-divides  the  construction  of  a 
bailding  among  several  contractors,  because^  in 
this  case,  Gooper  and  Qrane,  by  their  o<mtract 
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mth  him,  ondwtook  the  oonstraction  tram  the 
foundationa  to  the  top  of  the  roof.  By  tiiat  con- 
tract they  constituted  themselves  "uie  under- 
takers "  of  the  whole  building  within  the  defini- 
nition  in  sect  7,  sub-aeot.  (2).  From  that  con- 
tract they  could  not  recede  or  be  disohurged, 
unless  with  the  assent  of  the  building  owner, 
until  tHe  building  was  completely  constructed ; 
and  to  the  execu^on  of  their  undertaking  they 
were  bound  to  bring  their  personal  skill  and 
experience  and  to  exercise  personal  control  over 
all  the  necessary  operations.  There  was  beyond 
this  an  obligation,  attached  by  the  statute  to 
their  undertaking,  towards  every  workman 
employed  by  them  on  that  work  undertaken,  to 
pay^  to  him,  in  the  event  of  injury  to  him  by 
aoddwt,  compensation  according  to  the  Act 
Neither  the  oontractual  obligation  to  the  building 
owner  nor  the  statntory  obligation  to  the  work- 
man ooald  be  terminated  or  altered  at  the  mere 
will  or  by  any  act  oi  the  andertakers.  They 
coold  not  assign  their  contract  or  any  purt  of  it 
nor  could  they  delegate  their  aathority  or  any 
part  of  it  to  another.  It  is  obvious  that  such 
authority  of  the  undertakers  must  emanate  from 
the  building  owner  himself,  for  no  one  else  could 
confer  it.  In  most  cases,  I  have  no  doubt,  it  is 
immaterial  to  the  bailding  owner  whether  his 
undertaker  employs  his  own  materials  and  work- 
men oret^ages  another  to  do  isolated  jwrtions  of 
the  work  for  him ;  but  the  bailding  owner  has  no 
contractual  relations  with  the  sub.  contractor,  and 
can  only  look  upon  him  as  a  mere  employe  of 
those  with  whom  he  has  himself  contracted.  The 
very  name  sub-ocmtraotor  impcots  that  he  ooca^es 
an  inferior  pontirai  to  Hm  persons  who  nave 
andertaken  reoMmtilnlitf  lor  uie  whole  biulding, 
and  that  while  tbc^  are  boond  to  ezerdae  control 
over  his  work,  he  cannot  control  any  thedrs. 
Thoee  who  are  pleased  to  do  so  may  call  lum  a 
sub-conttaotor  or  a  sub-undertaker,  for  eveiy  day 
labourer  undertakes  to  do  his  work,  but  he  is  not 
an  undertaker  as  defined  by  the  statute  (see 
Pereivcd  v.  Gamer  (1900)  2  Q.  B.  406).  If  under- 
takers could  add  to  their  numbers  by  sub-con- 
tracts for  different  parts  of  a  buUung  there 
would  be  no  limits  to  their  number ;  this  would 
greatly  tend  to  defeat  the  object  of  the  Legisla- 
ture in  its  endeavour  to  assist  the  workmen  by 
pointing  out  specifically  the  persons  to  whom  he 
may  look  for  compensation.  Moreover,  I  can 
conceive  none  on  whom  the  obligation  to  pay 
compensation  could  more  reasonably  rest  than  on 
those  who,  as  a  matter  of  badness,  have  under- 
taken the  whole  oimtrol  and  every  responsibilitj 
attaching  to  the  ereotifm  of  the  baiming  whum 
they  have  undertaken  to  construct.  One  must 
be  careful  not  to  be  led  astray  by  oases  ^here 
the  building  owner,  as  in  the  case  of  Mason  t. 
Dean  (82  L.  T.  Bep.  139;  (1900)  2  Q.  B.  770).  has 
reserved  out  of  his  contract  with  t£e  undertaker 
the  execution  of  a  portion  or  portions  of  the 
building  which  he  requires  to  oe  erected,  and 
himself  contracts  vriUi  some  other  person  or 
persons  to  do  such  portion  or  portions,  for  there 
IS  a  wide  and  marked  difference  between  under- 
takera  as  defined  by  contracts  ^rect  with  the 
building  owners  and  sub-contractors  with  persons 
who  are  themselves  already  under  a  binding  con- 
tract to  undertake  the  whole  builcUng.  I  cannot 
see  how  the  two  positions  of  undertaker  and  sub- 
contractor with  the  undertaker  for  the  same  work 
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can  exist  at  the  saine  time  in  one  person,  any 
more  than  that  one  person  could  at  the  same  time 
be  both  master  and  servant.  Yet  that  wonld 
be  tlw  poriti(m  of  Wright  if,  bong  a  mere  snb- 
oontraotor,  he  were  to  be  treated  also  as  the 
undertaker  of  the  same  irork.  The  language  of 
seot.  4  indicates  a  thorough  appreciation  hj  the 
Legislature  of  the  difference  between  undertakers 
to  whom  the  Act  applies,  and  a  sub-oontractor 
with  them  for  the  execution  of  part  of  the  work. 
It  nowhere  speaks  of  or  refers  to  sub-contractors 
as  undertakers ;  and  if  it  bad  been  intended  that 
thej  should  be  bo  considered  with  all  their  obliga- 
tions, it  is  impossible  to  suppose  that  it  would  not 
bare  imposed  those  obligations  and  expressed 
such  intention  in  clear  intelligible  langnafte.  In 
Cos*  T.  Butler  (82  L.  T.  Kep.  182 ;  (1900)  1  Q.  B. 
777)  the  Court  of  Appeal  ezpressly  held  that  a 
sub-contractor  with  and  under  those  who  are 
already  undertakers  is  not  an  undertaker  within 
the  meaning  of  the  Act,  and  the  same  was 
held  in  Cooper  t.  Lavenpcrt  (16  Times  L.  Bep. 
266).  These  oases  are  in  point,  and  I  think  that 
they  were  oorreotly  decided.  I  must  not  leave 
this  part  of  the  case  without  dealin|;  with  that 
whion  was  sof^ested  as  some  authority  for  the 
appellants :  (Hoddinott  r.  Newton,  Chamber$,  and 
Co.,  84  L.  T.  Rep.  1 ;  (1901)  A.  0.  49).  When 
the  facts  of  that  case  are  carefully  considered  it 
will  be  found  that  it  really  does  not  in  the  least 
assist  the  appeUants.  No  question  as  to  the 
liability  of  a  sub-contractor  arose  or  was  discussed 
in  it.  The  facts  are  shortly  these :  An  entire 
building  had  been  completely  erected  for  the 
General  Omnibus  Company  by  a  firm  of  builders 
who  had  undertaken  its  construction  according  to 
certain  plans  and  speoificaUouB,  and  it  had  ^en 
handed  over  to  the  company  and  used  for  some 
months  for  the  purposes  for  which  it  had  been 
built.  At  the  end  of  that  time  the  company 
deeded  to  ban  new  work  of  oonstructatm  dime 
in  it,  to  eivB  it  more  strengthf  hj  iron  supports. 
The  whole  of  that  new  work  was  undertaken  by 
contract  direct  from  the  company  by  Newton, 
Chambers,  and  Co.,  ironworkers,  who  were 
altogether  unconnected  with  the  original  building. 
In  the  course  of  such  new  work  a  workman 
employed  on  it  was  killed  by  an  accident,  and 
his  widow  claimed  compensation  from  Newton 
and  Co.  One  main  objection  was  that  the  new 
work  was  not  work  of  construction.  This  House 
held  that  it  was.  Another  question  was  whether 
the  scaffolding  used  in  the  new  work  was  a 
scaffolding  under  the  Act.  There  was  no  sub- 
oontract  at  all,  for  Newton  and  Co.  contracted 
directly  with  the  omnibus  company.  I  see  no 
similarity  between  that  case  and  this.  All  these 
oonsideraticniB  have  satisfied  me  that  the  Act  by 
no  reasonable  interpretation  can  be  luld  to  make 
a  mere  snb>contraotor  an  underti^er  within  the 
meaning  of  the  Act  If  I  am  right  in  this  view 
it  is  admitted  that  the  appeal  must  fail,  for 
Wright  does  not  come  within  the  proviso  to 
sect.  4.  But  even  if  Wright  could,  contrary  to 
my  opinion,  be  considered  such  an  undertaker, 
with  an  obligation  equal  to  that  of  Cooper  and 
Graae  to  pay  compensation,  I  {ail  to  see  upon 
what  ground  the  claim  of  Cooper  and  Crane  for 
indemnity  as  distinguished  from  contribution  can 
be  supported  in  this  case.  The  common  law  cer- 
tainly would  not  enable  one  of  two  persons,  each 
eqoaUy  liable  to  pay  statutory  compensation  to 
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an  injured  workman,  who  had  paid  such  com- 
pensation in  full,  to  obtain  indemity  against  the 
other  for  the  whole  amount  so  paid.  TojaBtify 
such  a  claim  soma  enaobment  by  statute,  or  some 
contract  between  the  parties,  would  be  neoeaaary. 
No  snch  enactment  or  contract  has  been  shown 
to  e^at  in  ^is  case.  I  do  not  think  that  a 
doubt  oonld  be  entertained  that  if  the  aoci* 
dent  was  caused  by  the  actionable  miscon- 
duct of  a  stranger,  and  the  injured  workman 
elected  to  proceed  against  the  undertakers,  being 
employers,  th^  are,  by  seot.  6,  entitled  to  in- 
demnity from  that  stranger,  and  so  indemnity 
might  be  claimed  if  the  accident  was  caused  by 
any  person,  whether  the  employer  or  not,  under 
oircumstanoes  which  would  have  entitled  the 
injured  man  to  maintain  an  action  or  proceedings 
under  the  Employers'  Liability  Act.  It  is  very 
reasonable  that  it  should  be  so,  and  I  think  that 
this  is  what  the  Act  intended  by  the  language 
employed.  But  there  is  not  to  be  found  in  the 
Act  anything  expressly,  nor  as,  I  think,  impliedly 
creating  in  t^  posaiUe  evmit  ol  there  bung  two 
or  more  underwkers,  all  being  equally  liable  tor 
compensation,  and  neither  guilty  <rf  actionable 
negligence,  an  obligation  of  indemnity  in  the 
event  of  some  only  of  them  being  called  upon  to 
pay.  But  I  wonld  point  out  another  objection  to 
the  claim  for  indemnity.  The  proviso  in  sect.  4 
is  that  "  the  undertakers  shall  be  entitled  to  be 
indemmfied  by  any  other  person  who  would  have 
been  liable  indepen^ntly  of  this  section."  Now 
if  it  could  be  truly  said  that  Wright  was  one  of 
the  defined  undertakers  mentioned  in  ^at  aeetion, 
and  that  there  was  a  common  obligati<ni  ae 
undertakers  upon  Cooper  and  Crane  and  Wright, 
how  can  it  be  said  that  Wright  was  some  person 
other  than  the  undertakers,  treating  him  as  a 
mere  sub-contractor,  this  objection  oonld  not 
arise.  In  my  opimon  Cooper  and  Crane  weretiifr 
only  undertakers  within  the  definition  of  sect.  7, 
sub-sect.  %  of  the  Act;  ther  admit  that  the 
award  waa  right,  and  the  burden  of  it  must  rest 
where  it  has  fallen.  If  undertakers  desire  to- 
cast  the  responsibility  of  an  indemnity  npon 
their  sub-contractors,  they  must  provide  for  it 
in  thur  sub-contracts.  It  follows  that  in  mj 
opimon  this  appeal  ought  to  be  dismissed  iritb 
costs. 

Lord  Datet. — My  Lords:  It  is  difficult  t» 
come  to  any  conclusion  on  the  subject  of  this 
appeal  which  is  not  open  to  oriU<usm,  and  I  can 
only  say  that  I  think  that  the  conclusion  to 
which  I  have  come  is  less  open  to  critidsm  than 
the  opposite  one.  There  are  three  words  used  ia 
the  Actr— " employer,"  "undertaker,"  and  "con- 
traotor  " — and  your  Lordshij>s  are  called  upon  to 
define  the  relative  meaning  in  which  theas  worda 
are  used.  By  seot.  1  it  is  enacted  asfoUows:  '^li 
in  any  employment  to  which  this  Act  ap|Aiea 
personal  injuiy  by  auiddent  aiidn^  ont  ot  and  in 
the  course  of  the  employment  u  oauaed  to  a 
workman,  his  employer  shall,  sabjeot  as  herain* 
after  mentioned,  be  liable  to  pay  compensation.'* 
Three  conations,  therefore,  sre  neoessaiy  under 
this  section  to  give  the  workman  a  right  to  com- 
pensation— (1)  that  the  employment  shall  be  cud* 
to  which  this  Act  applies ;  ^)  that  the  injury  bas 
been  caused  by  an  accident  arising  in  the  cooree 
of  the  employment ;  (3)  that  the  workman  shall 
be  in  the  employment  of  the  person  from  whom 
he  claims  oompoisation.    Passing  by  sect.  4  for 
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«  moment,  I  oome  to  sect.  7,  snb-aeot.  1,  which 
provides  tiiat  the  Act  shall  apply  onlr  to  emplor* 
BUnt  by  "  the  undertakers  as  nerainafter  dsfindcC'' 
Mt,  in,  or  about  a  railway,  factory,  mine,  quarry, 
«T6ng^eering  work,  and  to  employment  IxT  tne 
undeHakers  aa  hereinafter  ^fiued  (the  woroi  are 
lepeated),  <m,  in,  or  about  anr  baUdinf  of  a 
oertain  character.    We  have  therefore  the  em. 
plojments  to  which  the  Act  applies  defined,  and 
a  fourth  condition  is  added  to  those  I  hare  men- 
tioned— viz.,  that  the  employer  must  be  "tfae 
undertaker"  as  defined  in  sect.  7  (2).   In  that 
sob-section  I  find  that  in  the  case  of  a  building 
"undertakers"  means  the  "persons  und^rt^ing 
the  eonatniolaoD,  repair,  or  demolition.''  In 
other  words,  the  TmdertaWs  are  the  persons  who 
undertake.  I  take  the  liberty  of  saying  that  this 
is  not  a  definition,  but  a  mere  Terbal  or  gram- 
Biatical  ^nonym,  and  it  affords  but  little  assist- 
aooe  in  oonstarning  the  Act.  It  seems  to  oome  to 
nothing  more  thui  this — that  the  word  "  under- 
io^rs    in  the  oaae  ot  a  building  is  used  in 
its   ordinary   sense,   whatever  that  may  be. 
It  has  been  decided  by  the  Court  of  Appeal  in 
MoMon  T.  Dean  {ubi  sitp.)  that  a  person  who  has 
contracted  with  a  building  owner  for  part  only  of 
the  work  of  construction  is  an  "undertaker" 
within  the  meaning  of  the  Act.   I  think  this 
decision   right,   for  otherwise  it  appears  to 
me  that  a  workman  of  such  an  employer  would 
not  get  any  compensation  under  the  Act  at 
all,  and  it  is  quite  immaterial  tor  that  purpose 
what  the  extent  or  nature  <^  his  employu^s 
oontoaot  ina;^  b^  provided  that  the  work  on 
which  the  injured  workman  is  emplt^ed  is 
within  the  Act.    Indeed,  I  think  that  the  point 
ia  oorered^  by  impUoation,  though  not  ezpTesBly, 
hj  the  decision  in  Hoddinott  t.  Newton,  Chamben, 
<md  Co.  {ubi  mp.).    Persons  who  undertake  a 
part  only  of  the  work  of  construction  are  there* 
tare  within  the  definition  of  undertakers.  Nor 
can  I  find  anything  in  the  definition  which  requires 
the  nndertuing  or  engagement  to  be  directly 
with  the  building  owner,  or  excludes  a  sub-con- 
tractor to  whom  the  contractor  for  the  whole 
building  has  let  a  certain  portion  of  the  work. 
Such  a  person  undertakes  the  work  which  he  has 
engaged  to  do  as  literally  and  truly  as  if  his 
contract  was  directly  with  the  building  owner. 
Confining  myself,  therefore,  to  the  definition, 
and  independently  of  the  4th  section,  1  am  oi 
(qdnion  that  in  the  case  of  a  building  a  snb- 
comtiraotor  may  be  an  nndertakOT  within  Uie 
meaning  of  the  Act*  and  cftmseqoently  a  wcnrkman 
employed  by  him  who  has  been  injured  by  an 
accident  in  the  course  of  bis  employment  would 
he  entitled  to  claim  compensation  from  him.  It 
may  be  that  the  eo-oallea  definition  is  so  general 
as  to  include  two  persons,  each  of  whom  from  a 
different  aspect  may  be  the  undertaker.  Turning 
now  to  sect.  4, 1  rej?ard  that  section  as  a  proviso 
on  sect.  1 ;  it  provides  that  in  a  certain  case  the 
workman  may  have  a  right  to  compensation  from 
one  who  is  not  his  employer.    It  is  thereby 
enacted  (in  substance)  that  where  "the  under- 
takers  as   hereinafter  defined" — i.e.  (for  the 
present  purpose)  persons  who  have  undertaken  in 
whole  or  in  part  tne  construction  of  any  building 
— contract  with  another  for  the  execution  of  any 
work,  the  "undertakers" — i.e.,  the  said  under, 
takere— ahall  be  liable  to  pay  compensation  to  a 
workman  empkqred  by  the  oontraotor.  The  worda 
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descxiMng  the  compensation  which  the  nnder- 
takers  are  to  pay  to  the  workmen  are  these :  "  Any 
compensation  which  is  payable  to  the  workman 
(whether  under  this  Act  or  in  respect  of  personal 
negligence  or  wilful  act  independently  (A  thia 
Act)  by  such  contractor,  or  would  be  so  payable 
if  such  contractor  were  an  employer  to  whom  this 
Act  ^plies."  Two  cases  are  therefore  contem- 
plated— -(1)  where  compensation  is  payable  under 
the  Act  by  the  contractor  —  i.e.,  due  sub-con- 
tractor ;  and  (2)  where  it  would  be  payable  if  he 
were  an  employer  to  whom  the  Act  applies.  I 
omit  for  clearness  of  argument  compensation 
independently  of  the  Act.  In  other  words,  the 
language  of  the  aection  expressly  provide*  for  a 
case  in  which  both  the  eo-oalled  undertakers  and 
the  sub-contractor  are  aeverally  liaUe  nndw  tiie 
Act  to  pay  compensation  to  (he  workman  for  the 
same  injury.  The  section  appears  to  give  an 
additional  remedy  to  the  worxman,  and  not  to 
restaict  his  right  under  sect.  1.  It  may  be  difficult 
in  the  case  of  a  building  to  suggest  cases  in  which 
a  Bub-ccmtractor  maj  or  may  not  be  an  employer  to 
whom  the  Act  appbes.  It  would  seem  that  a  sub- 
contractor who  has  undertaken  part  of  the  work 
must  be  one  or  the  other  in  all  cases  alike.  It  is, 
however,  possible  that  the  work  undertaken  by  the 
sub-contractor  might  not  be  an  employment 
within  the  meaning  of  the  Act.  But  in  the  case 
of  a  railway,  mine,  or  quarry  (where  there  is  a 
more  restricted  and  special  definition  of  under- 
takers), it  is  quite  conceivable  that  a  sub-contrac- 
tor might  m)t  be  an  undertaker  or  employer  to 
whom  Uie  Act  applies,  and  probably  in  meny 
cases  would  not  do  so.  The  language  of  tlw 
section  is,  of  course,  adapted  to  mmt  Ihe  case  of 
every  kind  of  employment  within  the  Act.  I  now 
turn  to  tfae  proviso  on  which  the  question  before 
your  Lordships  turns:  "  Provided  that  the  under- 
takers shall  be  entitled  to  be  indemnified  hj  any 
other  person  who  would  have  berai  liable  indepen- 
dently of  this  section."  The  meanii^  of  this 
proviso  is  plain.  Omit  sect.  4,  and  ask  yourself, 
la  any  other  person  liable  ?  (^ther  under  the  Act 
or  independently  of  the  Act,  I  think  it  must 
mean.).  I  have  already  expressed  my  opinion 
that,  exclnding  sect.  4  from  consideration,  a 
person  who  has  contracted  by  way  of  sub-oontnuit 
to  execute  work  on  a  buil(^g  would  be  liable, 
and  I  have  pointed  out  that  the  language  of  the 
section  itself  contemplates  that  veiy  oaae.  In 
the  present  appeal  the  lialnlity  of  the  appeUants 
is  not  qnestiimed.  The  only  (j^uestiott  ia  whether 
they  are  entitled  to  be  indemnified  1^  the  respon- 
dent, and  that  question  has  been  argued  ecolu- 
sively  on  the  construction  of  the  Act.  For  the 
reasons  which  I  have  given  I  think  that  the^ 
appelianto  are  right.  It  was  argued  that  the 
oonstruction  of  the  appellants  would  oblige  the 
sub-contractor  ia  indemnify  the  principal  con- 
tractor, although  the  accident  might  have  been 
caused  by  the  default  of  the  latter.  I  do  not 
think  that  this  conEequenoe  would  follow, 
for  the  reasons  stated  by  the  learned  coansei 
for  the  appellante  in  his  verv  able  argument. 
I  tfaiuk  that  sect.  6  would  place  the  ultimate 
liability  on  the  person  in  default.  I  think  fiat 
the  appeal  should  be  allowed,  with  the  usual 
consequences. 

Lord  Shakj>. — 'M.j  Lords :  I  a^ree  with  ttiose 
of  your  Lordsfaipa  who  think  that  in  thia  oaae  the 
appeal  should  be  aUowed  and  the  judgment  of 
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the  Ootinty  Ooarfc  jndge  restored,  and  Z  am  con- 
tent to  rest  my  jadgment  on  the  reaaona  whioh 
the  Goantf  Oonrt  judge  has  himaelf  ^ren.  It  ia 
almost  a  nopeless  task  to  attempt  to  reconcile  or 
to  make  a  conaiatent  whole  of  the  proviaions  of  the 
Employers'  Liability  Act  1897  vrhich  hare  a  bear- 
ing on  the  qnestion  of  relief  which  thia  action 
raises,  and  I  do  not  therefore  propoae  to  go  into 
a  detailed  examination  of  the  danaea  containing 
these  provuiona.  The  deceased  workman.  Brady, 
waa  not  in  the  empl<^mieQt  of  the  appf^anta  as 
a  serrant  of  ihrin,  yet  they  have  been  held 
reroouiiUe  for  compensation  for  the  accident 
tmoer  net.  4  of  the  atatnte,  which  makes  them 
'*  nudertakers.'*  in  the  same  way  aa  if  the  work  on 
the  building  which  they  had  undertaken  to  pnt 
up  in  its  entirety  had  been  "exeonted  by  wwk- 
mm  immediately  employed  them."  a  proTirion 
which  g^TM  &  workman  or  his  repreaentaiiTea 
fpttktet  aeonritnr  for  the  payment  of  compenaation 
in  case  of  accident  than  if  they  had  to  rely  on  the 
employer  alone.  Sect.  4  of  the  statute  oonclndes 
with  the  words:  "Provided  that  the  undertakers 
■hall  be  entitled  to  be  indemnified  by  any  other 
peraon  who  would  hare  been  liable  independently 
of  thia  aeotion;"  and  the  queation  is  whether, 
nnder  thia  proviso,  the  appellanta  are  entitled  to 
the  relief  claimed.  On  thia  question  I  am  of 
opinion,  in  the  first  place,  that  the  reapondenta, 
l£e  employera  of  the  deceased,  were  themaelrea 
undertakers  within  the  meaning  of  Uie  Act,  whioh 

Cidee  1^  aeet  7  tha^  in  lha  caae  of  a  building, 
term  means  "the  persons  undertaking  the 
ooDstmoiami,  repair,  or  demoHtion.*'  It  ia  tme 
tluy  were  aub-^ontraotora.  They  were,  in  my 
oi^nitm,  none  the  leaa  undertaking  the  oonafcmc- 
tion  of  part  of  the  bnildinj;,  the  slatine,  and  I 
a«ree  with  the  County  Court  judge  in  uiinking 
tut  this  waa  a  substantial  part  of  the  conatruc- 
tion  itself.  It  ia  clear  the  respondent  would  be 
an  undertaker  within  the  meaning  ci  the  Act,  if 
hia  contract  had  been  direct  with  the  proprietor 
having  the  bnildinff  erected  under  di^rent  con- 
tracts, and  I  do  not  think  iJiat  the  respondent  is  the 
less  an  undertaker  because  ho  waa  a  snb^ntractor 
for  the  same  work,  which  be  actually  did,  and  in 
theoouraeof  which  hia  aervant,  the  workman,  waa 
accidentally  killed.  It  followa  that,  if  the  action 
bad  been  originally  raised  ^^nat  the  reapondenb 
alone,  he  would  have  been  held  liable  under 
sect.  1  (tf  file  Aoc  Thia  appears  to  me  to  show 
tliat  tiie  proviso  to  sect.  7,  wnloh  gins  tbe  right 
of  relief  m  this  case,  applies,  f<n- we  Twpoodenfs 
liability  arises  indniendently  of  that  section.  It 
haa  been  aaid  that  the  use  of  the  word  "  person  ** 
in  that  proviao  most  refer  to  others  than  persona 
who  were  themselvea  alao  undertaken  under  the 
Act,  but  I  do  not  read  the  term  as  qualified  in 
any  way,  if  only  the  liability  arises  independently 
ot  sect.  4  itself. 

The  liOBD  Chancbllob  (Halabury).  —  My 
liorda;  In  this  case  a  building  was  being  con- 
structed for  Messrs.  Barker  and  Co.  by  Cooper 
and  Crane,  as  builders.  Cooper  and  Crane  con- 
tracted with  the  respondent  Wright  to  supply 
slates  for  the  roof,  and  perform  the  work 
completing  the  roof,  Wright  in  his  turn 
employed  a  labourer  named  Brady  to  carry  the 
dates,  and  in  the  course  of  that  employment  a 
lift  broke  and  caused  Brady  fatal  injuries.  It  ia 
not  denied tliat  underthe  ezpreea  lai^uage  of  t^e 
statute  Bra^B  rqwesentatives  were  ei^ttod  to 


[H.  ovii. 


oompensatioiii  from  Cooper  and  Crane.  Tb^ 
were  the  persona  constmctinff  t^e  entire  building, 
but  they  had  obtained  a  sub-contractor  to  con- 
struct tne  roof.    Ko  questkm  therefore  can  be 
raiaed  but  that  thia  ia  an  employment  to  whi^ 
the  Act  relates.   To  get  out  for  the  moment  cf 
the  technical  language  of  the  statute,  the  sub- 
stance of  the  matter  would  appear  to  be  that 
Barker  was  the  person  tor  whom  the  building 
was  being  erected.   Cooper  and  Crane  were  the 
persona  who  contracted  to  build  it.    Wright  was- 
the  sub-contractor  for  the  roof,  and  Brady  was- 
employed  by  Wright,  who  was  Bradv'a  aotoal 
employer.  Now  it  ai^>ears  to  me  thai  tne  ^enoBl 
design  of  the  statute  was  to  enable  aa  ngored 
workman,  or  in  the  event  of  hia  death  his  rape- 
sentativ^  io  make  a  claim  for  damages  agamst 
theempli^r  in  the  sense  of  a  person  who  waa 
constructing  the  building.   Even  if  he  was  not 
the  immeduite  employer  of  the  person  injnrsd* 
the  theory  of  the  Act  ia  that,  apart  from  aiiy 
neglip^ce  or  misconduct,  a  man  employed  in 
certain  dangerous  emph^rmenta  ahall  be  in  a- 
certriin  sense  inaured  against  any  acoideat  that 
takes  place.    It  was  probably  obvious  to  the 
Legialature  that  if  the  workman  were  driven  to- 
sue  a  aub-oontractor  and  could  not  rely  npon  the 
responsibility  of  the  peraon  engaged  to  perform 
the  whole  work,  a  series  of  aub-contracta  might 
render  it  practically  imposuble  for  him  to  ascer- 
tain t^e  pmon  yrbom  ne  ought  to  aue»  or  if  he 
did  to  obt^  satisfaetimL  But  then  the  Lsg^ 
latnre  aeems  to  have  jwonded  tiiat,  thoaghtb» 
oontraotor  for  Hha  whole  work  might  be  smd 
even  by  a  peraon  not  immediatoly  under  his 
control  or  in  his  employment,  yet  the  theory  of 
the  statute  b^g  tiiat  the  employer  waa  to  be 
made  liable,  the  ocmtraotor  for  the  whole  work 
might  pursue  his  indemnity  for  the  UahUh;y 
agmnat  the  actoal  empl<^er  of  the  injured  work- 
man. Now  here,  of  course,  it  cannot  be  denied 
that  Wright  is  the  actual  employer,  and  if  the- 
dengn  of  the  statute  is  what  I  have  snrcested,  it 
is  dear  that  if  Messrs.  Cooper  and  Crane,  who 
did  not  employ  Brady  at  all,  are  only  made  liable 
by  the  statnte  ia  the  first  instance,  and  the  statate 
saves  their  right  of  indemnity  againat  the  real 
employer,  ihe  caae  ia  one  actually  contemplated 
by  the  atatute,  and  ao  the  Couafy  Court  judge 
diedded.    Ihe  objeoU<Hia  appear  to  be  tiiat 
Wrieht  was  not  an  undertaker  at  all;  that  in 
popuar  satae  he  undertook  the  ocmstrudiaaL  of 
the  roctf  is  admitted,  that  he  emploopsd  Brac^  i» 
adnuttod,  that  the  aoddent  happened  in  the  oomrae 
of  Brad^B  employment  undo:  Wright  in  the  oam- 
atmotion  of  the  building  ia  also  admitted,  and  tbe 
question  ia  whether  there  is  anything  in  the 
statnte  to  show  that  Wright  cannot  be  witliin  the 
meaning  of  the  statute  itself  aa  undertaker.  The 
whole  point  aeems  to  turn  upon  the  question 
whether  the  persons  who  are  described  as  undo-- 
takera  must  be  undertakers  of  the  whole  con- 
struction, and  I  suppose  that  the  argument  tuma 
npon  the  wot^  "the,"  because  tiie  int^pretatian 
aection  enacts  that  in  the  case  of  a  building  the 
undo-taker  means  the  peraon  imdertaking  the 
oonatmction,  repair,  or  demdition.  If  by  tnat  is 
meant  that  in  order  to  be  an  undertaker  tiie 
person  must  have  undertaken  the  oonatruotion  of 
the  entire  building,  it  would  be  an  intdligiUe 
oonstmotion,  though  it  ia  not  the  om  Hat  I 
should  place  upon  the  aeoti<m.    Bj/t  if,  aa  &» 
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Court  of  Appeal  seems  to  have  held,  an  under- 
taker does  include  a  perscm  who  sob-oontracta  for 
a  substantial  part  of  a  building,  then.  I  do  not 
understand  wnj  in  this  case  Wright  was  not  an 
undertaker  bv  any  of  the  ordinary  particulars  by 
which  an  undertaker  can  be  described.  Wrieht 
was  oertunly  an  undertaker.  He  undertook  a 
eabstantial  part  of  the  work — ^namely,  the  roof. 
He  had  the  oontrd  and  nuuuaemsnt  of  that  part 
of  the  work.  He  employed  Brady  as  a  labourer 
in  that  form  employment,  and  I  do  not  under- 
stand why  it  is  Bugsested  that  he  was  not  an 
undertake,  anless  it  is  so^ested  that  in  order 
to  be  an  undertaker  he  must  take  upon  himself 
the  entire  oontraot  that  has  been  made  br  another 
person.  It  seems  to  me  that  this  would  be  an 
unreasonable  construction  of  the  statute,  which 
in  its  language  is  sufficiently  clear.  To  apply 
therefore  the  language  of  the  statute  itself  to  the 
facts  of  this  case,  the  employment  here  ol  Cooper 
and  Grane  was  an  undertaking  by  them,  and  they 
■are  in  thcar  turn  undertakers.  But  they  oontraoted 
with  Wright  for  the  execution  of  certain  work — 
namely,  the  roof.  But  by  the  language  of  the 
statute  they  are  made  liable  it  sudi  work  were 
-executed  by  workmen  not  immediately  employed 
fay  ihem,  but  on  the  work  for  which  thej  o(m- 
traoted.  'Vhej  must  pay  compensation  under 
the  Act  to  those  workmen  in  respect'  of  any  acci- 
dent atiring  out  of  and  in  the  course  ra  such 
employment.  That  is  the  liability  impceed  upon 
Cooper  and  Crane,  nor  hare  they  &nied  their 
liability,  nor  appealed  against  the  judgment. 
But  whUe  jproTiding  that  we  building  contractors 
ehall  be  liable,  the  section  goes  on  to  provide 
that  they  are  entitled  to  be  indemnified  by  any 
■other  person  who  would  have  been  liable  indepen- 
dently of  that  section.  Obaerre  that  it  is  not 
independent  of  the  statute,  but  of  the  seotaon. 
WheUier  the  enactment  is  felidtonsly  worded  or 
tiot,  when  one  looks  at  the  section  and  the 

Sroviso  together,  I  think  that  it  can  hardly  be 
oubted  tl^t  the  meaning  of  it  was  that  where 
part  of  Uta  work  is  let  ou^  althoi^h  the  builder 
4tf  aba  entire  structure  shall  in  the  first  bistanoe 
be  liable  for  injuiy  to  the  workmen  employed  by 
the  sab-oontraotor,  nevertheless  he  is  not  the 
actual  emplt^er,  and  the  builders,  who  are  thus 
made  liable  for  injories  to  a  workman  not 
■employed  by  them  shall  have  a  right  of  indem- 
nity against  the  actual  employer,  between  whom 
and  themselves  there  was  no  relation  except  that 
of  contractors.  I  doubt  whether  the  attempted 
defimtion  of  the  word  undertaker  has  added  any- 
thing to  the  interpretation  ct  the  statute. 
Cooper  and  Crane  undertook  the  whole  building. 
Wnght  undertook  the  construction  of  the 
roof.  It  is  in  course  of  the  construction  of  the 
roof  that  Wright's  labourer  is  injured,  and  if  it  is 
contended  that  the  words  of  sect.  4  do  not  apply, 
this  consequence  would  follow,  that  Wright,  api^ 
•bom.  thai  section,  would  not  be  liable  to  B»dy, 
althou^  BradT  was  empk^ed  by  him  and  was 
eng^{ea  in  a  omlding  opwation;  and,  if  the 
argnment  is  right,  inaamnoh  as  apart  from  that 
•action  Cooper  and  Crane  would  not  be  liable  at 
all,  the  workman  would  have  no  remedy  what- 
ever ;  so  tiiat,  though  Wright  (should  be  employ- 
ing a  man  in  a  trade  oonsioBred  dangerous  by  the 
Act,  and  though  in  the  course  of  that  employ- 
ment Wright'slabourer  was  injoied,  the  labourer 
-would  have  no  renwdy.  It  seems  to  me  that  this 
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would  reduce  the  legislation  to  an  absurdly,  and 
I  cannot  think  that  the  Legislature  oould  have 
intended  such  a  result.  Put  this  case.  Suppose 
there  was  no  one  who  undertook  tha  oonstmmion 
of  the  whole  building.  The  owner  is  not  in  any 
tense  the  undertaker.  The  different  contractors 
undertoek  to  construct  eaoh  a  different  eubetan- 
tial  part  of  one  building ;  there  would  be  no 
person  who  undertook  the  whole  building.  Then 
suppose  this  voy  aocident  ooonrs.  who  is 
liable  P  No  one,  if  the  objection  is  a  good  one ; 
and  yet  one  of  the  contractors  would  be  an 
employer  of  a  man  who  by  this  hypothesis  is 
engaged  in  a  work  which  the  statute  has  regarded 
as  dangerous;  yet  he  would  hare  no  remedy.  I 
think  tiiis  cannot  have  been  intended.  I  am  not 
quite  certain  what  is  meant  by  Lord  Brampton 
when  he  uses  the  phrase  "  the  building  owner." 
I  do  not  understand  whether  he  means  a  person 
who  means  to  hare  a  buildins  built  for  him  or  a 
person  who  himself  undertakes  the  actual  con- 
struction. I  agree  that  the  Act  does  not  apply 
to  a  man  who  takes  no  such  part  at  all,  but  by 
four  or  five  different  contracts  places  out  the 
building  to  four  or  five  different  builders.  If  he 
did  this,  there  would  be  no  imdertaker  and  no 
compensation.  This  seems  to  me  to  show  that, 
looking  at  the  whole  purview  of  the  seotitm  in 
question,  it  cannot  have  bsen  intended.  In  these 
ciroumstances  I  think  the  jndsment  ot  the  Ooort 
of  Appeal  wrong  and  I  move  uat  it  be  reversed. 
Judgment  appealed  from  revenad,  Bewm- 
Mnt  to  pay  to  ike  appeUa/nte  their  eo»ta  in 
ihie  Hoftte  and  in  the  cottrl  below. 

Solicitors  for  the  amwllants,  Maaoii,  Edward»f 
and  Maton,  for  R.  S.  Beawmoni,  Nottingham. 

Solicitors  for  the  respottdimt^  Maekrmt  MaUmt 
6^o(22m,  and  Quincey. 


luliictal  (UTommittee  of    9rt&g  CoundL 

April  15  and  June  5. 
(Present :  The  Bight  Hons.  Lords  MA.ONAaHTEH, 
Datey,  BoBBfiTSON,  and  Lindlet,  and  Sir 

POBD  NOBTH.) 

CoKuiasiONEBs  OF  TAXATION  V.  Antill.  (a) 

OH  AFFBAL  rBOBC  THE  8UPBEME  COUBT  OF  VSW 
SOUTH  WALES. 

Xoto  of  New  South  Wales — Land  and  Income 
Tax  Aisetsment  Act  1895 — Deductiom. 

A  lessee  of  Croum  lands  in  New  South  Walee  is 
not  entitled  to  deduct  from  the  taxable  amount 
of  hit  income  "  a  sum  representing  the  fair  rental 
value  of  the  said  teasehold  premitee  and 
in^rovementt  thereon" for  the  current  year,  as 
betng  a  "  loss,  outgoing,  or  expense  aciwiUy  in- 
curred in  the  production  of  his  income  "  toithin 
sect.  28,  sub-sect,  (t.)  of  the  Land  and  Income 
Tax  Assessment  Act  1895. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  the  State  of  Kew  South  Wales 
(Darley,  C.J.,  Owen  and  Simpson,  JJ.)  upon  a 
special  case  stated  by  the  Court  of  Review  under 
sect.  45  of  the  Land  and  Income  Tax  Assessment 
Act  1895  (59  Yict.  No.  15)  on  apperi  by  the 
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reipondent  from  an  assessment  for  income  tax 
made  hy  the  appdlants. 

The  facts  appear  sufficiently  from  the  judg- 
ment of  their  Lordshtpa,  in  vhich  the  material 
sections  of  the  Act  are  also  set  out. 

ABQuith,  K.O.  and  Vaughtm  Savokint  appeared 
for  the  app^lants. 

Coh«Ut  E.O.  and  T.  T.  f  at'iM  for  the  respon- 
dent 

Vaughan  Hawkint  was  heard  in  reply. 

At  the  conoIoBion  of  the  aivuments  their 
Lordslups  took  time  to  consider  ^eir  judgment. 

JiuM  5. — ^Thetr  Ijordships'  jadgment  was  de- 
liTered  by 

^  Lord  Hacnaohten.— This  appeal  raises  a  qnes- 
tion  nnder  the  Land  and  Income  Tax  AsseBsment 
Act  1895.  The  appeal  is  against  a  judgment  of 
the  Supreme  Court  of  New  South  Wales  on  a 
special  case  stated  by  the  Court  of  Review  undw 
sect.  45.  The  appeUants  are  the  Commissioners 
of  Taxation.  It  appears  from  the  special  case 
which  was  founded  on  admissions  made  for  the 

Surpose  of  the  appeal  to  the  supreme  court  that 
[r.  AtttilL  the  present  respondent  carried  on 
bnilnesB  as  a  grazier  on  a  station  or  run  called 
Mara,  held  mider  lease  from  the  Grown.  The 
nmdal  oaae  set  forth :  (IV  The  sam  paid  by  Mr. 
Antill  for  the  pnrohaee  of  the  station  from  ti>e 
prior  leasees ;  (Z)  the  rent  payable  to  the  Grown ; 
(3)  the  term  nnezpired;  ^4)  the  value  of  the 
improvements  at  the  time  of  Mr.  Antill's  pur- 
chase ;  (5)  the  amount  spent  on  improvements  by 
Mr.  Antill  after  tlie  porohase;  (6)  the  present 
value  of  Mr.  AntiU's  mtereat ;  (7)  the  fair  rental 
value  of  the  premises  apart  from  improvements 
over  and  above  the  rent  payable  to  the  Crown ; 
(8)  the  present  value  of  Mr.  Antill's  interest  in 
the  improvements;  and  (9)  the  fair  rental  value 
of  Buoh  improvements.  The  queation  on  which 
the  decision  of  the  supreme  court  was  pronounced 
was  whether  or  not  Mr.  Antill  was  entitled  to 
deduct  or  have  dednoted  from  the  taxable  amount 
of  his  inoome  for  t^e  year  1899  "  a  sum  repreaent- 
ii^  the  fair  rental  value  of  the  said  leasehold 
immises  and  improvements  tiiereon  for  that 
year."  The  fall  ooort,  coiMistiDg  of  Darl^,  G.J. 
and  Owen  and  Simpscm  J  J.,  answered  that  ques- 
tion in  the  affirmative.  The  Act  of  1895  imposes 
both  a  laud  tax  and  an  income  tax.  Under 
Parts  2  and  3  ot  the  Aot  the  land  tax  is  to  be 
ateessed  on  tha  unimproved  value  of  all  lands 
with  certain  exceptions.  It  is  common  ground 
that  the  holding'  kno#n  as  Mara  station  falls 
within  the  exception  of  "Grown  lands"  and  is 
exempt  from  laud  tax.  The  provisions  as  to 
income  tax  are  contained  in  Part  4  of  the  Act, 
beginnin|f  with  sect  15.  By  aect.  15  it  is  declared 
that  subject  to  the  provisions  of  the  Act  inoome 
tax  is  to  be  levied  in  respect  of  the  annual  amount 
of  all  incomes  exceeding  2001.  per  annum : 

(i.)  Ariiing  or  looming  to  any  paraoa  whereMsver 
issiding  from  say  profoaaioii,  trade,  amployment,  or 
Toostton  oarried  on  in  Ns*r  Sonth  Walu,  wbether  tha 
aame  bs  earrisd  an  aaoh  paraon  or  on  bia  behalf 
wbollf  or  in  part  by  any  othar  penm.  .  .  .  (UL)  Se- 
rtv«d  fnnn  lands  U  tiia  Crairn  held  under  laaaa  or 
Koenoa  iuoed  by  ot  on  behalf  of  the  Crown,  (iv.)  Ariaiitg 
or  Moraing  to  any  perB<m  whereaoever  teaiding  from  any 
Und  of  pn^tty  ezoapt  from  land  anbjsot  to  liod  tax 
as  fanainsftsr  apsoiflQaUj  maptsdj  ot  fnm  any  otber 
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souroe  whataoevsr  in  New  Soath  Walea  not  inolndad  isi 
tha  praoading  aub-asctioBS. 

Under  aect  17  certain  incomes,  inclading  "  income' 
derived  from  the  ownership  of  land  subject  to- 
land  tax"  and  "inoome  derived  directly  from 
the  use  or  cultivation  of  land  subject  to  land 
tax,"  are  exempt  from  inoome  tax.  Sects.  27 
and  28.  so  far  as  material  for  the  present  qneatioD^ 
are  as  follows : 

Seat  il7.  For  ths  purpose  of  aaoertaining  warn 
titrww^ftjtt  termed  '  taxable  amount"  on  which  (rabjeet 
to  tiM  dedaotitma  heroinaftar  mentlooed)  inoome  tax  ia 
payable,  tbafcdlowing  diraetion  and  proviaiotia  ahall  bs 
obaexTad  and  osnfad  oat  i  (i.)  Tha  amcHml  of  tsxabi* 
ineoms  from  all  aonroaa  for  Um  year  imoMdlately  prs- 
osding  tha  year  of  sssssameni  ahsll  be  takes  as  tbsbaai* 
of  calonlatioD.  .  .  .  (ifi.)  No  tax  ahall  be  payable  in 
raspeot  of  inoome  esmsd  ontaids  ths  colony  of  New 
Sonth  Walea.  .  .  .  (vi.)  In  all  other  caaea  the  tax- 
able amount  ahall  be  the  total  amoont  of  taxable 
inoome  ariding  or  aooraing  to  any  person  from  aU 
aonroea  axoei^  to  the  extent  of  tha  axemptioBs  provided 
by  asot  17. 

Scot.  88.  Vtom  ths  taxabla  amonnt  so  atosttaiasd  as 
aforaaaid  every  taxpayer  ahall  bs  entitled  to  dedootioaa 
in  raapaot  of  the  annntl  amount  of  (i)  Loaaea,  out- 
goincB  inolndiog  interaat  and  sspenses  aatoally  iooomd 
in  New  Sonth  Wales  ths  taxpayer  in  tiis  praduetion 
of  his  inoome. 

It  may  be  observed  in  passing  that  a  taxpayer 
occupying  for  the  purpose  of  business  any  luid 
in  respect  of  which  land  tax  is  payable  by  nim  ia 
authorised  by  sub-sect.  (vL)  of  sect.  28  to  "  dednot 
a  sum  equal  to  5  per  cent  on  the  amount  ci  tiie 
unimproved  value  of  such  lands  plus  5  per  cent 
on  the  amount  of  the  value  of  the  improvementa 
thereon  which  are  used  and  required  for  the  pur- 
poses of  such  bttsiness."  No  such  deduction, 
however,  ia  authorised  In  the  oase  of  a  taxpayer 
who  occupies  for  the  purpose  ot  business  land  nc^ 
subject  to  land  tax.  Tlie  result  of  these  enaot- 
moita  aeama.to  be  that  tiie  only  deduotiona  wluch 
Mr.  Antill  was  entitled  to  maCe  from  tha  inoom* 
arisinff  or  aoorning  to  him  from  Uara  station 
were  vhoae  spetnfieam  seot  28,  snb-seot  (i.).  In  the 
o^imon  of  weir  Ltn^ships  the  deduction  saiio- 
tioned  by  the  full  court  under  the  head  of  "  fair 
rental  value  of  the  leasehold  premises  and 
improvements  thereon  "  is  not  an  ongoing  loss  or 
expense  within  the  meaning  of  that  sub-section. 
The  learned  Chief  Jastioe  thought  that  it  f«U 
"  exaotiy  within  the  word  '  expenses.' "  His  view 
-was  that  the  word  "  income  "  as  used  in  the  Act 
of  1895  was  equivalent  to  the  expression  "  balance 
of  gains  and  profits"  in  "the  English  Act.'' 
"  ^e  thinor  taxed,"  he  said,  "  is  the  same  in  both 
Acts,"  and  ne  relied  on  some  well-known  deoisiona 
in  England  in  oases  under  sohed.  D.  Hia 
learned  coUeaeuea  agreed  with  the  Chief  Jastioe. 
Owen,  J.  was  clearly  of  opini<»t  that  the  ^indplo 
in  "theAeto(1895"and'*the£nglishAofc"waa 
the  same."  "  They  both,"  he  said,  "  impose  a  tax 
on  net  inoome  and  net  inoome  only."  nmpscm,  J. 
was  of  the  same  opinion,  principally  lor  tin 
reason  that  the  tax  vas  an  income  tax. 
"  Inoome,"  he  said,  "  means  profit"  The  terms 
were,  he  thought,  "  synoi^mous."  Their  I/ord- 
shipa  may  oi»erve  that  uie  case  of  Baaael  v. 
Town  and  C<nmty  Bank  (59  L.  T.  Rep.  481 ;  13 
App.  Gas.  418),  on  which  Owen,  J.  relied,  has  little 
or  no  bearing  on  the  question.  It  merely  decided 
that  bank  bnildings  nsed     a  ^'''(^^^fif^' 
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poses  of  iUi  bnainesB  were  not  used  as  a 
"  dwelliDg-house "  within  the  meaning  of  one 
of  the  ralea  onder  ached.  D,  although  an 
official  of  the  bank  waa  required  to  reaide  there. 
Instead  of  ooUecting  inoome  tax  by  separata 
nturas  nnder  ^fltoent  sohedoles  of  charge  as  is 
the  ease  nnder  the  inoome  tax  code  in  force  tn 
this  coontry.  tiie  Acb  of  1895  in  force  in  New 
Sonth  Wales  first  impoeea  a  land  tax  upon  all 
lands  in  the  State  with  certain  exceptions,  and 
then  reqaires  inclosire  returns  of  all  income 
ariaiDg  from  any  kind  of  property  in  the  State 
except  from  land  subject  to  land  tax.  The  Act 
of  lfi^5  differs  so  mncn  both  in  its  general  scheme 
and  in  its  language  from  the  inoome  tax  code  iu 
force  in  the  United  Kingdom,  that  it  is  difficult 
to  see  how  deoUiona  in  cases  under  sched.  D, 
which  imposes  the  tax  on  trade  and  professional 
incomes  in  this  country,  can  be  any  guide  to  the 
conatmction  of  the  Land  and  Inoome  Tax  Assess- 
mant  Act  of  1895.  Their  Lordships  are  of 
{pinion  that  the  decision  of  the  full  court  cannot 
be  supported,  and  they  will  therefore  humbly 
advise  His  Ua;|esty  that  the  order  of  tliat  court 
•hoold  be  varied  by  answering  in  the  negati^'e 
the  qneation  which  has  been  answered  in  the 
affinnatave.  Having  regard  to  the  terms  on 
which  leave  to  appeal  was  granted,  and  to  the 
fact  that  the  difficulty  was  in  a  great  measure 
due  to  directions  issued  by  the  Commiasiouera  of 
Taxation,  their  Lordships  are  of  opinion  that  the 
coats  of  the  respondent  of  this  appeal,  ^though 
it  has  been  snooeesfnl,  ought  to  be  paid  by  i£e 
appellants. 

Solicitors :  for  the  appellants,  Lighi  and  Oal- 
hraifh;  for  the  respondent.  Paines,  Blyik,  and 
S%3Biable. 


COURT  OF  APPEAL. 

June  20  and  23. 
(Before  Williahs.  Rombs,  and  Stzbliko,  L.JJ.) 
Be  DRrcEiB;   Ex  parte   The   Tbustbb  v. 

BlBMIVOHAK     DiSTBIGT     AMD  GOUSTTIXB 

Bahkiho  Coxfaht  Limit>d.  (a) 

AFPEAI.  IW  BAHKBUPTCT. 

^BanJeruptey — Property  of  debtor-^Aet  of  hank-  \ 
ruptof — PeiitioA — Charge  by  debtor  an  hie  pro-  \ 
jktrty  in.  favour  of  hie  tolieitor — Payment  "by 
debtor' »  eoUeiiore  to  peMuming  eredUor  io  obtain 
dtmissol  (}f  p»iitionf—Advcmee  for  eptdal  pur* 
poee-^Truet-^Adjvdicaiwni—Biight  of  truetee  to 
repayment. 

TKe  reepondent  company  had  preeented  a  bank- 
mptey  petition  againtt  the  (ZeMor,  the  act  of 
hcaikrvptey  being  the  non-eomplianee  wiA  a  bank- 
ruptcy notice  i»$ued  by  another  creditor.  Thie 
petition^  in  pureuance  of  an  arrangement  between 
ike  eoliciiore  for  the  debtor  and  the  reepondent 
eom^ntf.  time  by  eoneent  diemieeedinconeidera- 
tion  ofoOOI.  paxd  by  the  debtor'e  Boliettor^  oton 
cheque.  On  the  previoue  day  the  debtor  had 
hie  tolieitore,  to  lohotn  he  owed  3281.,  a  \ 

(«)  BaporMd  bj  J.  Ajhttl  tssosald  and  W.  a  Bui|  E»in., 
BftntoMn-M-Lftw. 


charge  of  62,81.  on  certain  property.  Theeoliei- 
tor  for  the  reapondent  company  etated  that  he 
underatood  that  the  money  toae  not  the  debUtr'e, 
but  ioa»j^w>ided  by  hiefriendB. 

Held,  by  Wright,  J.,  that  the  money  in  gueetion 
never  formed  part  of  the  debtor'e  general  aeeete, 
having  been  advanced  by  hie  eoacitorB  out  of 
their  oum  money  impreeud  vrith  a  truat  for  the 
purpose  of  being  applied  towarde  the  diecharge  nf 
the  debtor*e  inaebtedneet  to  the  reepondent  bank. 

Re  Snyder ;  Ex  parte  Pixley  (8  Jtfor.  127J  dii«»- 
guiehed. 

Held,  by  the  Court  of  Appeal,  that  the  facte  at 
found  by  Wright,  J.  mere  correct  and  the 
cote  wae  within  B?  Rogers ;  Ex  parte  Holland 
(8  Mor.  243),  and  therefore  hie  deeieion  miuet 

be  affirmed. 

This  was  a  motion  by  the  trastee  in  the  bank- 
ruptcy for  a  declaration  that  a  sum  of  3001.  paid 
to  the  respondent  company  on  the  15th  feb. 
1901  formed  part  of  the  property  of  the  debtor. 

On  the  24th  Jan.  1901  the  respondent  company, 
to  whom  the  debtor  owed  9991. 19t.  hd.,  presented 
a  banlETuptcy  petition  against  the  debtor,  the  act 
of  bankruptcy  bein^  the  non-compliance  with  a 
bankruptcy  notice  issued  by  a  creditor  named 
Belton  on  the  4th  Dec.  1900. 

On  the  14th  Feb.  Uessrs.  Beyfus  and  Beyfos, 
the  debtor's  solicitors,  obtained  the  following 
charge  from  the  debtor : 

To  Philip  aod  Alfred  Be7fnt. — In  oousldsratioii  of 
tte  ram  of  thrss  hundred  poands  this  day  adwieed  1^ 
yon  t9  me  and  also  in  oooalderation  of  tbeooars,  oharges, 
and  szpeiMCS  (or 'work  doa«  by  yon  at  my  tolioitora  and 
moneys  azpand«d  by  jon  for  me,  amoantiiiK  to  three 
hnadrad  and  twentj •eight  poimdi,  thirteen  ■failUBgs,  and 
■aranpenoe,  now  dne  and  owing  by  me  to  yon,  nuking 
together  the  eun  of  six  hondred  and  twenty-eight  poonda, 
thirteen  ehiUingi,  and  ■evanpenoe,  I  baieby  oharge  in 
yoDT  favour  and  that  of  yonr  exaontors,  administrators, 
aod  asaigus  with  pigment  of  snoh  said  sum  and  also 
with  payment  of  aU  moosys  bsteaf  ter  to  be  advanced  by 
yon  to  me  and  also  with  payment  of  all  oosta  andohaxges 
and  axpenaas  heraafter  to  beomne  doe  and  owing  by  m* 
to  yon  aa  ineh  soUoltors  all  that  my  intoteat  in,  Ao. 

On  the  15th  Feb.  the  petition  presented  by  the 
respondent  company  came  on  for  hearing,  and 
was  by  consent  dismissed  in  consideration  of  a- 
cheque  for  £300  drawn  by  Ueasrs.  Beyfna  and 
Beyfus  in  favour  of  the  bank,  iu  puranance  of  an 
arrangement  previously  entered  into  between  the 
solicitors. 

The  solictor  for  tbe  respondents  stated  that  ha 
understood  that  the  money  was  not  the  debtor's 
monev,  and  th^t  the  debtor'?  solicitors  informed 
Jiim  toat  the  debtor's  relatives  were  very  wealthy 
people,  who  would  hdp  the  debtw  ao  Itmg  as  there 
was  no  reouving  order  against  him. 

A  receiving  order  was  afterwards  made  against 
the  debtor  and  he  waa  adjodioated  a  bankrupt, 
and  this  was  a  ntotion  by  tbe  tnutee  in  that 
bankruptcy. 

The  motion  waa  heard  by  Wright,  J.  on  the 
5th  Jfay. 

M.  Beed,  K.C.  and  Carrington  for  the  trustee 
in  bankruptcy. — This  sum  of  3001.  was  received 
by  the  respondent  company  with  knowledge  of  an 
act  of  bankruptcy ;  it  formed  part  of  the  properlfy 
of  the  debtor,  and  mnst  thwelore  be  r^aid.  They 
referred  to 

Re  Snyder;  Ix  parte  Pixley,  8  Mor.  127  ; 

Se  Rogerei  Em  parte  Sotiand,  8  Moi.  248. 
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3futr  Jlfacl:eni:ie  and  J.  6.  Joteph  for  the 
re^ondent  bank,— This  monej  never  formed 
part  of  the  property  of  the  bankrupt  as  part  (rf  his 
assets  divisiDle  amon^t  his  creditors.  If  it  was 
advanced  to  the  bankrupt  by  Ueasra.  Beyfns 
and  Beyfos,  the  general  principle  of  which  Coken 
T.  Mi^U  (63  L.  T.  Bep.  206  ;  25  Q.  B.  Div.  262) 
is  an  instance  applies : 

B«  Bogtrs ;  Ex  parte  Woodlhorjae,  8  Man.  236. 

This  tranBaotion  is  corered  by  the  judgment  of 
Limdley,  Ij.J.  in  Be  Bogers ;  Ez  parte  BoUand 
{uH  nip.).  This  money  paid  by  Beyfos  and 
Beyfus  was  not  Gie  bancrnpt's  money,  bat  the 
bankrupt  through  his  Bolioitora  paid  part  of  his 
debt  with  money  lent  by  his  solicitors,  and,  even 
though  received  with  knowledge  of  an  act  of  banic- 
mpt^,  the  payment  cannot  be  impeached  by  the 
trastee.  The  oonolosioii  to  be  drawn  from  the  facts 
is  a  different  one  from  that  drawn  in  Se  Snyder; 
Bx  T^airU  Pixhy  {vhi  $up.).  This  money  was 
obtained  as  a  loan  after  the  oommiesion  of  an  act 
of  bankmptcy,  and  is  in  the  same  position  as  after- 
acquired  property,  and  can  be  disposed  of  bj  the 
bauovpt  before  tiie  trustee  intervenes : 

Utrar  r.  Fom  Coltna,  78  L.  T.  Btp.  SI ;  (1900) 
1  Q.  B.  180. 

Uessrs.  Beyfus  and  Beyfus  would  not  have  been 
able  to  prove  in  the  bankruptcy,  because  they 
had  notice  of  an  act  of  bankruptcy ;  they  were 
therefore  obliged  to  take  the  oharae.  This  money 
was  paid  to  a  creditor  for  valuable  consideration, 
and  18  in  exactly  the  same  position  as  if  the  bank- 
rapt  had  after  hia  adjndicatifHL  borrowed  money 
and  paid  it  awaj,  in  which  case  his  bxutee  could 
not  follow  it. 

H.  Seed,  E.O.  in  re|dy.— Tlus  money  can  be 

followed : 

Ward  V.  Fry,  85  L.  T.  Bep.  304. 

Be  Snyder;  Sx  parte  Pialey  {uhi  sup.)  is  a  bind- 
ing authority.   Xt  la  a  most  astonishing  pro- 

Ciition  that  money  under  such  oircamstattces  can 
retained  if  the  receiver  merely  states  that  he 
believed  it  was  not  the  debtor's  money. 

Wbight,  J.— I  have  not  to  consider  to-day 
whether  the  charge  which  Mr.  D  nicker  ^ve  to 
Messrs.  Beyfus  and  Beyfus  can  be  sustamed  or 
whether  it  might  not  be  attacked  by  the  trustee. 
All  that  I  have  to  consider  ia  whether  this 
money,  which  was  paid  to  the  respondents,  the 
Birmingham  Bank,  was  the  money  of  Drooker  or 
'  not.  Now,  it  is  not  a  very  easy  matter,  either  in 
point  of  law  or  in  point  of  fact,  to  decide,  but,  it 
the  3001.  ever  became  Drucker's  money,  it  is  plain 
that  Drucker  might  spend  it  or  do  whatever  he 
pleased  with  it— «s  Mr,  Maotenzie  points  oat,  he 
might  have  specnlated  with  it  or  done  what  he 
liked  with  it,  Bat  what  I  find  u  that  it  never  came 
into  Dracker's  hands  at  all,  and  I  am  clearly  of 
opinion  that  it  never  was  intended  to  come  into 
Dracker's  hands  at  ail.  It  is  quite  clear  that 
Messrs.  Beyfua  and  B^us  would  never  have 
consented  to  that  money  goin^  out  of  their  hands 
into  iJioee  of  Drucker,  or  bemg  applied  for  any 
other  purpose  whatever,  except  the  settlement  of 
the  petitaon  hy  the  Birmingham  Bank.  Messrs. 
Beyfas  and  Beyfus  themselves  could  not  have 
applied  it  to  any  other  purpose  after  the  arrange- 
ment which  they  had  made  with  the  respondents' 
solicitor  on  the  one  hand  and  Drucker  on  the 
other.   Nor,  as  I  have  said,  could  Drnclrar  have 


applied  it  to  any  other  purpose.  The  charge  ia 
contemporaneous  with  the  arrangement  that  is 
made  with  the  respondents'  solictor,  and,  although 
the  charge  on  the  faoe  of  it  treats  this  as  a  kaa 
Uessra.  B^as  and  B^f  as  to  DroAat,  Uui 
cannot  alter  tlu  real  character  of  the  faBasaetiim 
if  the  real  character  was  inoon^stsnt  with  tiu 
way  in  which  it  is  described  in  ^e  charge,  I  can- 
not help  thinking  that  this  money  was  never  tree 
and  never  became  part  of  the  general  asseto  ol 
Drucker  at  aU.  He  never  had  any  right  to  reouve 
it,  or  ose  it,  or  a.pply  it  to  any  purpose  wet^i 
this  one  particular  purpose.  tJndu'  these  circum. 
stances  it  seems  to  me  it  was  impressed  with  a 
trust — not  in  the  strict  sense  of  the  word  troat— 
bat  in  substance  with  a  trust  that  it  should  be 
applied  by  Uessrs.  Bevfus  and  Beyfus  out  of 
their  own  monev  for  t3ie  discharge  pro  tanto  of 
the  claim  of  the  oank.  That  being  so,  the  presant 
application  of  the  trastee  in  Druoker's  bankru^oy 
fails.  I  say  nothing  about  any  possible  appuca- 
tion  to  get  rid  of  the  charge.  I  do  not  know 
whether  it  would  saooeed  or  not. 

From  this  decision  the  trastee  appealed. 

S.  Beed,  E.O.  and  Carrington  for  the  i^pel- 
Unt. 

JSfuir  Mackenzie  and  J.  Q.  Joteph  for  the  baulc. 

WiLLiJLMS,  L.J. — The  only  question  it  ia  necei- 
sary  for  ua  to  decide  is  between  the  trustee  in 
Dracker's  bankruptcy  and  the  bank.  I  am  of 
opimon  that  if  we  accept  the  findings  of  fact  bj 
Wright.  J.  this  case  is  absolutely  condaded  1^ 
that  of  Re  Bogert ,-  Ez  parte  EoUand  (uM  »)).]. 
That  puts  an  end  to  the  whole  matter  unleas  we 
are  prepared  to  differ  from  the  concluaioit  of 
Wright,  J.  as  to  the  facta ;  but  I  think  on  tUi 
evidence  it  is  impoaaible  to  oome  to  any  othv 
conclonon  than  that  to  which  he  eama.  I  Uunk 
it  impoauble  to  doabt  that  this  mon^  was  ^ 
pressed  iriih  a  troat  for  tlie  pnrpoae  boos 
^plied  towards  the  discharge  of  &aa  debt,  and 
Se  Bogere  was  decided  on  the  feet  that  the  maais 
was  impressed  with  a  trust,  and  therefore  never 
became  the  property  of  the  debtor.  I  am  of 
opinion,  therefore,  that  the  decuion  of  Wright,  J. 
was  correct  as  to  the  facta  and  the  law.  The 
appeal  will  be  dismissed  with  costs. 

BoMKB,  L.J. — I  am  of  the  same  opinion.  ^ 
my  opinion  there  never  was  a  time  at  whicb  this 
money  could  be  used  except  for  the  purpose  to 
which  it  was  applied. 

Stiblinq,  L.J.— I  agree.  I  cannot  difEu'  frost 
the  decision  of  Wright,  J.  aa  I  am  not  prepared 
to  differ  from  his  findings  of  fact. 

Solicitors :  King.  Wigg,  and  Co. ,-  Ern^t  SaiO' 
man.  Fort,  and  Co.,  agents  for  Alfred  Qre«^ 
Birmingham, 
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AprU  26  and  28. 
(Before  Collins,  ICR.,  Stiblxno  and  Oozxns. 
Habdt,  L. JJ.) 
Be  Gbichtoh*8  Oil  Oohfaht  Lzmitxd.  (a) 

APPHAI.  7SOX  THB  OHAHCXBT  SITISION. 

Otmpany— ■Winding-up— Prtffitt  kiMt  year  of 
working— 2fb  dividend  dedared  o^fbr*  winding- 
wp~~8wrphu  a$$«t$-~Previoiu  lo»a  of  eapUal— 
BighU  ofprefertnee  ahar^ldmrt. 

By  ike  memorandum  of  aetociaiion  of  C'a  OH 
Company  Limited  it  wae  provided  {ike  capital 
being  divided  into  preferenee  and  ordtnory 
tharee)  thai  the  preference  ehareholden  ehoutd 
be  etUilied  io  a  fated  wmuZaftva  pr^rential 
dividend  of  5  per  oent.  per  annum  on  ike  capital 
paid  up  thereon,  tuhjeet  to  the  eompany'e 
ariielee  of  asaodation,  which  provided  that  "  tn 
the  event  of  the  unnding-vp  of  the  tfompany  the 
ffHTpZuf  aeeeie  ehall  be  dteMbuted  between  the 
holders  of  preference  and  ordinary  aharee 
according  to  the  amount  paid  up  thereon"; 
"  that  the  profite  of  the  company  from  time  to 
time  avaxUAle  for  dividend  ahall  ,  .  .  be 
applicahle:  Firat,  to  the  payment  of  the  fixed 
cumulative  preferential  dividend  on  the  prefer- 
ence eharaa  in  the  original  capital.  Secondly, 
the  eurplm  ahall  be  applicable  io  the  payment 
diviaenda  on  the  other  eharea  in  proportion  to 
Om  eapiial paid  VP  thereoutbut  the  m^oleor any 
part  Aereof  may  be  carried  to  reeerve  or  other- 
wiee  dealt  with  ae  Qie  direetora,  with  Gie  aanc- 
iion  of  the  eonwpany  in  general  meeting,  may 
from  time  to  time  determine'*;  that  the  com- 
pany in  general  meeting  might  detiare  a  dtvi- 
dend  to  be  paid  to  the  m«tnW*;  that  no  divi- 
dend ahotUd  be  payable  except  out  of  the  profit* 
aritingfrom  the  hueineaa  of  the  company;  and 
that  if  the  company  ahould  be  wound-up  and  the 
aurplus  aaaeie  ahould  he  ineuffident  to  repay  the 
whole  of  the  paid-up  capital,  auch  eur^lue  aeaete 
ehould,  aubjeet  to  the  earlier  pnmeion  ae  to 
dietribuiion,  he  diaMbuted  eo  that  ae  nearly  ae 
might  be  the  loaaea  aJwuld  be  borne  by  eontnbu- 
toriee  in  proportion  to  the  ct^tal  paid  up,  or 
which  ought  to  have  been  paid  up,  on  the  aharee 
in  reaped  of  which  they  were  contributoriea  at 
the  commencement  of  the  windi-ng-uja.  But 
ihia  clauae  w<u  to  be  without  prejudice  to  the 
righte  of  holdere  of  sAotm  ietued  upon  epedal 
eomZiitofu.  -  The  aeeeU  ef  the  company,  exdutive 
of  the  profits  made  in  the  laat  year  of  ite  work- 
ing, had  been  aold  to  an  agent  ^or  a  new 
company.  No  profita  had  beenprevwualy  made 
•Mice  tne  year  1896  {exe^t  about  251,  in  the 
year  1899),  and  no  dividend  had  been  paid  io 
the  preference  ahareholdera ;  and  at  the  date  of 
the  contract  for  sale  there  wtu  a  debit  of  over 
40001.  standing  in  the  booke  of  the  company  for 
such  loaaee. 

The  preference  eharehdldere  now  contended  that 
the  amount  of  the  profits  of  the  laet  year'a 
working  ahould  be  distributed  aviong  them  as 
dividend. 

Seld,  that,  no  dividend  having  been  recommended 
by  the  directore  or  declared  by  the  company  in 
general  maeting,  the  preference  ehareholdera' 
claim  failed,  and  thoae  profite  muet  be  divided 
aa  capital  among  aU  the  ehareholdere  rateably. 

Dedeion  of  Wright,  /.  (84  L.  T.  Rep.  864)  aprmed. 

(c)  lUpotted  bj  W.  C.  Bus  Bk><  BurUtar-ftt-L«w. 


[Ct.  op  App. 


Be  Bridgwater  KaTisatioii  Oompai^  (64  X.  T. 

Bep.  576)  dietinguiMed. 
Bishop  V.  Smrrna  and  Oaasaba  Bailway  Gompai^ 

(73  X.  T.  Sep.  337)  ewmdered. 
Ths  Orioht<»i*8  Oil  Company  Limited  was  regis- 
tered in  Maroh  1889,  and  went  Into  volnntaiy 
liquidation  in  Aug.  1900.  This  was  an  application 
bT  the  liqaidators  to  determine  the  question 
whether  the  anm  of  16751.  6i.  Wd„  being  the 
amount  of  the  profit  appearing  bj  the  books  to 
hare  been  made  hj  the  company  on  its  trading 
for  the  year  ending  the  Slst  Uaroh  1900,  or  any 
and  what  part  of  saoh  sum  onght  (notwithttand- 
ing  a  preTionsly  existing  debit  to  profit  and  loss) 
to  be  distributed  in  the  liquidation  as  dividend 
among  the  holders  ot  prefwenoe  shares,  or  how 
otherwise  snob  sun  oi^ht  to  bo  dealt  with. 

By  the  memorandum  ot  association,  danae  5, 
it  was  prorided:  ' 

The  o^ntsl  of  the  oompuiy  is  40,0001.,  dlnded  into 
400  preferenoe  shaiss  of  101.  esoh  and  S600  ordinary 
■hszu  of  101.  eaoh.  Ths  wsiA  piefteenes  diares  Bhall 
oonfer  on  th«  holders  the  right  to  a  &zsd  aoenmalatiTS 
prafarential  diridend  at  the  lats  of  St.  per  osnt.  per 
umuu  on  th«  oapitsl  paid  np  theroon,  rabjeot  to  the 
ptorisionB  of  tba  oompany's  artiolei  of  assoolation  ;  and 
any  naw  oiq^tal  may  be  usood  with  aoy  pr^orsatial, 
daf atred,  or  speolsl  rights  aad  ptMlages  wUcb  nrnj  be 
assigned  thereto  1^  or  fai  aeeordsaos  with  the  ngola* 
tions  at  tba  company  for  the  tima  bstng. 

By  the  articles  of  aasooiation  it  was  provided 
(in  clause  6)  that  the  holders  of  the  preference 
shares  for  the  time  being  should  be  entitled  to  a 
comuIatiTe  preferontial  dividend  at  the  rate  of 
hi,  per  cent,  per  annum,  payable  half-yearly,  on 
tiie  1st  Swt.  and  ttw  Ist  Hanh ;  and  tl^t,  in  &e 
event  of  the  winding-np  of  1^  company,  the 
snrplos  assets  should  oe  distributed  between  the 
holders  of  the  preference  shares  and  ordhiary 
shares  according  to  tiie  amoont  paid  up  (herecm. 

The  articles  further  provided^ 

OaasslOS.  Ths  dirsetoffsshaU  be  hiteastsd  with  fhs  fal- 
lowing powers — ^namely,  power  .  .  .  (14)  from  time' 
to  time  to  sat  aside  ont  of  the  profits  of  ttw  oompaiiy  or 
otbarwlie  anoh  rams  as  they  think  propsr  aa  a  rssarve 
fnnd  to  meet  oontingenoies,  or  for  aqnaJiaing  dividuids, 
or  for  rapairiiig,  improving,  and  maintaining  any  of  tha 
property  of  the  oompany,  for  redeeming  debentnra  stook, 
and  for  tnoh  oQisr  pntposas  as  tha  direotots  shall  in 
their  absolute  diseretfam  tiiink  oondneive  to  the  interests 
of  the  eoaq^sBy,  and  to  invest  ths  several  sums  so  set 
•side  upon  bmIi  Investments  as  tiwy  tidak  flt  [ottier 
than  company's  own  sharaa],  and  fimn  time  to  tiaw 
deal  with  and  vary  aaoh  invastmenti,  and  diqpose  of  all 
or  any  part  thereof  for  the  banefli  <^  the  company ;  and 
to  di'ride  the  teserva  fund  into  raoh  special  funds  at  they 
think  fit,  with  foil  power  to  employ  the  assets  for  tha 
time  behig  ooostitotliig  the  rsssrva  fond  in  tha  bosineas 
of  the  oompaoy,  and  that  withoDt  being  obliged  to  keep 
the  same  aaparate  from  the  other  aueta  of  the  company. 
Bnt  BO  maoh  only  of  the  reserrs  fond  as  repreaents 
profits  ahall  be  appUoable  to  the  psTment  of  dividends. 

Clauae  108.  The  profits  of  the  oompany  from  time  to 
time  available  for  dividends  ahall,  eabjeot  to  the  pro- 
visions hereinbefore  contained,  be  applicable :  First,  to 
the  payment  of  the  fixed  comnlativs  preferential  divi- 
dend on  the  pxsferanee  shares  in  tts  original  capital. 
Secondly,  the  sorplas  shall  be  applieable  to  the  payment 
of  the  dividends  on  the  other  cluues  in  proportion  to  the 
capital  paid  np  thereon,  bat  the  whole  or  any  part  thereof 
may  be  carried  to  reserve  or  otherwise  dealt  with,  as  the 
directors,  with  the  sanution  of  the  oompany  in  general 
meeting,  me^  from  time  to  time  determine. 
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CUoM  110.  Urn  oompuir  In  enezftl  mMtbr  in*]r 
daoUn  m  dlndrad  to  be  patd  to  the  mamben  Moording 
to  their  rlghti  Mid  intareete  in  the  profita,  and  mMkj  fix 
the  time  for  pftjrment. 

CUnae  111.  No  Urger  dividend  slnU  be  deoUred  tban 
ifl  reoommended  by  the  diieoton,  but  the  nomstaj  in 
genml  meetinii  tn»7  deelen  m  ■nullar  dlTtdrad. 

ClkOM  118.  No  dtTidead  ihill  be  perabU  ezoept  oat 
of  thtt  proflti  ariiiov  from  fiie  bnaiiuM  of  thooompMiy. 

CUaae  113.  The  direotora  mey  from  tiae  to  time  pfty 
rnoh  monthly  or  interim  dlTideoda  ea  in  tbadr  jodgmtttt 
the  poaition  of  the  oomptny  jaatifiea. 

Cl*naa  139.  If  the  oompuy  ahall  be  voond-np,  end 
the  nrplni  ueeta  ahaU  be  iowf&oient  to  repay  the  whole 
of  the  peid-np  okpitsl,  anoh  torpluuHMta  ihall,  aabject 
to  elwue  6,  aeotitm  b,  be  diitribnted  eo  th»t,  aa  nearly 
aa  may  be,  the  baaea  ahAll  ba  borne  by  oontribntoriea 
in  proportion  to  the  oapital  ptid  up,  or  which  onght 
to  have  been  paid  np,  on  the  aharea  in  reepeot  ot  whioh 
tbey  are  oootribntortea  at  the  oommanoetaent  of  tbe 
windioff-np.  Bnt  this  olaoaa  ia  to  be  without  prejudice 
to  the  righta  of  the  holdare  of  ihazee  iiaiied  upon 
cpeoial  oonditioni. 

All  the  preference  shares  and  1804  of  the  ordi- 
nary shares  were  folly  paid  up.  No  diridendson 
the  preference  shatet  had  been  pud  after  the 
28t.hFeb.  1896. 

By  the  last  balance-sheet  made  ont  before  the 
company  went  into  Tolnntary  Uqaidatiou  there 
on  tiie  Slat  March  1899  a  debit  balance  on 
profit  and  Ion  acodnnt  of  43461.  Si. 

The  companT  ezeonted  an  agreement  on  the 
3rd  A  ag.  1900  for  the  aale  tostmstee  on  behalf 
o£  another  company  intended  to  be  formed  ai  all 
ita  nndeitakinga  and  assets,  but  exceptong  any 
•undivided  net  profits  o(  the  business  of  the  vendor 
-company  appearing  in  the  balance-sheet  for  the 
year  ending  the  Slst  March  1900 ;  and,  by  a  aab> 
aeqnently  prepared  account,  the  profit  on  this 
jje&T  was  shown  to  be  the  som  of  16751.  6s.  lid. 

At  the  meeting  held  on  the  23rd  July,  when  it 
was  resolved  that  this  agreement  shoald  be  eze- 
onted, a  resolation  was  passed  for  the  voluntary 
wiuding-np  of  the  company,  which  was  con- 
'firmed  as  a  special  resolution  on  the  8th  Ana. 

The  preference  shareholders  now  cladmed  uiat 
this  sum  of  profit  should  be  devoted  to  paying  a 
onmolative  dividend  on  the  preferrzioe  shares 
under  art.  108  from  the  28th  Feb.  1896.  when 
the  last  dividend  was  paid. 

The  appUcataon  was  beard  by  Wright,  J., 
who  held  (84  L.  T.  Eep.  864)  that,  no  dividend 
having  been  recommended  by  the  directors  or 
declared  by  the  company  in  ^^eral  meeting,  the 
preference  shan^ldera  claim  fuled,  and  they 
appealed. 

Dunham  for  the  appellants. — ^The  preferenoe 
sliareholdOTS  are  entitled  to  have  this  pn^t  for 
the  year  divided  in  payment  of  the  oumnlatlve 
dividend  to  which  they  are  entitled  under 
art.  108.    It  is  income  and  not  capital : 

it*  Bridgwoter  Naxtigaiion  Company/,  Gi  L.  T.  Bap. 

576  ;  (1891)  1  Ch.  155  ;  (1891)  2  Ch.  317; 
Bi'hop  v.  Smyrna  and  Caitaba  Railteay  Company, 

73  L.  T.  Kep.  337  ;  (1895)  2  Ch.  596. 

If  the  company  were  a  going  oonoem,  the 
directors  could  not  have  been  compelled  to 
declare  a  dividend ;  bat  now  the  company  is  in 
liquidation,  and  therefore  all  the  pronsions  as  to 
the  declaration  of  a  dividend  are  gone.  Therefore 
the  money  mast  be  applied  ss  income  or  capital, 
and,  ss  ib  is  profit  within  ait.  108,  theprefereuce 
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shareholders  are  entitled  to  it.  They  have  an  in- 
choate right  to  the  profit,  subject  to  the  directors 
under  the  articles  diverting  it  for  another  purpose 
and  not  recommending  any  dividoid.  This  money 
is  not  surplus  assets  within  art.  139.  Surplna 
assets  means  what  remains  aftw  paymentof  debts 
and  preferential  claims.  Reorard  moat  be  psid 
to  the  last  clause  of  the  article.  These  sliarea 
were  issued  on  special  oonditicms.  They  are  en- 
titled to  a  fixed  accumulative  wefereutial  divi- 
dend of  51.  per  cent.  Thecase  of  lie  OdetsalTafer- 
worlesCompany  Ltmtf«I(1901)2  Ch.  190,n)  does  not 
apply.  Byrne,  J.  did  not  daoide  any  prindple  in. 
that  oaae,  bat  merely  construed  the  Mrhonlar 
articles  of  that  OMnpany  which  were  duCerent  to 
tiiose  under  omisideratiott  here.  In  this  case  this 
money  is  profit  and  ought  to  be  distribnted  u 
profit.  He  aJao  referrea  to 

Be  Barrow  SmmatU*  8U§1  Company,  8$  L  T.  Bsp. 

397:  85  L.  T.  B«p.  493;   (1900J  2  Ch.  846; 

(1901)  a  Ch.  746  ; 
Lea  V.  Neuehat»l  Atphaltt  Company,  61  L.  T.  Bap. 

11 ;  41  Ch.  DiT.  1  ; 
Dov«y  V.Cory,  8b  L.  T.  Bfp.  257;  (1901)  A.  C. 

477. 

Casael.  for  the  ordinary  shareholders,  and  JTtrby, 
for  the  liquidator,  were  not  called  on. 

OoLLTVS,  M.B.  (after  stating  the  facts,  oon- 
tiaued :  ] — The  solution  of  the  qneation  in  this  oaaa 
deprads  <m  the  oonstnwtion  of  the  menuwandum 
and  articlM  of  assodation  of  the  oompanj. 
Clause  5  of  the  memorandum  gives  the  proCennoe 
shareholders  a  right  to  a  fixed  cumulative  pre< 
ferential  dividend  of  5  per  cent.,  subject  to  the 
provisions  of  the  articles  of  association.  ^  Then 
art.  6  provides  what  is  to  happen,  first,  while  the 
company  is  a  going  concern,  and,  secondly,  when 
it  is  being  wound  up.  In  the  latter  event  the 
surplus  assets  are  to  be  distribnted  between  the 
holders  of  preference  shares  and  ordinary  shares, 
accordinar  to  the  amount  paid  up  thereon.  [His 
Lordship  then  referred  to  the  other  articles  set 
ont  above,  and  continued :]  Now,  that  being  the 
scheme  which  regulates  the  rights  of  the  different 
classes  of  shareholders,  it  is  contended  that»  there 
being  this  sum  of  16751.,  which  represents 
profits  earned — that  is,  the  excess  of  income 
over  expmditure  —  between  Karoh  1899  and 
the  time  when  the  winding-up  oommenoed,  it  ia 
distributable  among  the  preference  shareholders 
aa  dividend.  That  eontwtkm  is  met  with  this 
difficultr :  first,  that  the  direotors  have  not  eier- 
(need  their  discretion  in  recommending  the 
declaration  of  any  dividend,  and  no  doubt  after 
the  commencement  of  the  liquidation  tbey  could 
not  do  so.  Bat  it  is  said  that  this  is  immaterial  and 
that  the  preference  shareholders  would  have  had 
a  right  to  a  dividend  if  tiie  company  were  a  goidg 
concern  and  the  directors  had  not  exercised  their 
discretion  in  carrying  the  16751.  to  a  reserve 
fand,  and  that,  as  the  directors  cannot  exertnse 
that  discretion  now,  the  preference  shareholders 
are  entitled  to  the  funds,  althoagh  no  dividend 
was  declared  during  the  last  ^ear  of  the  com- 
pany's exlstMioe.  UL  mj  opinion  that  argament 
cannot  be  anstainsd.  Art.  6  distinguishes  between 
what  is  to  be  done  wlule  the  company  is  a  going 
concern  and  what  is  to  be  done  when  it  is  being 
woand-np.  I  think  the  sum  in  question  must  be 
treated  as  "  sniplus  assets  "  within  that  article, 
the  meaning  of  sniplus  assets  being  what  is 
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left  after  all  the  outside  liabilities  of  the  compenT 
have  been  satisfied.  Then  oomes  art.  139,  with 
which,  if  I  ftin  right  as  to  the  meaning  oi  snrplna 
aaseU,"  Ur.  Damiaiu  wonld  have  hiM  great  diffi- 
onlty  in  deaUng  bat  for  the  final  aeutenee  in  it. 
Can  he  rely  on  that  proviso  as  exoept»ng  the 
preference  shareholders  from  the  prenooe  part 
4^  the  claase  P  He  said  that  the  preference  shares 
were  isaaed  on  speoial  conditions,  and  that  there 
«am  be  no  "  surplus  assets  "  until  the  claims  of 
the  preference  saareholders  hare  been  disposed 
of.  1  can  see  no  ground,  however,  for  giving  to 
the  term  "surplus  assets"  any  other  meaning 
than  the  sum  remaining  after  all  outside  claims 
have  been  satisfied.  What  protection  then  does 
the  final  sentence  of  art.  1^  give  to  the  rights 
of  the  preference  Bhareholders  P  What  are  tneir 
rights  ?  Suppose  the  company  bad  been  a  going 
concern,  what  right  would  they  have  had  to  this 
•nm  of  16752.  P  Their  right  would  have  been 
enbject  to  the  discretion  of  the  direotors  as  to  the 
applicatum  of  (he  fnnd.  Can  (he  ciroanutance 
uat  (he  direotors  have  had  no  opportunity  of 
enrdsing  (heir  diaoretion  £^v«  the  prefeiuioe 
shareholdBTS  an  absolute  right  to  the  fund  which, 
if  the  directors  had  exercised  their  discretion, 
they  would  probably  not  have  given  to  the  pre- 
<«»noe  shareholders  P  I  think  it  cannot.  I  think 
the  presumption  is  that  the  direotors  would  not 
have  applied  this  sum  to  paying  a  dividend  to 
the  p^erence  shareholders.  But  it  is  not 
necessary  to  go  so  far.  The  onus  is  on  the  pre- 
ference shareholders  to  show  that  the  condition 
which  wonld  give  them  a  right  to  the  fund  has 
been  fulfilled,  and  this  they  have  not  done.  I 
think,  npon  the  construction  of  the  memorandum 
and  articles,  their  claim  fail?,  and  that  the  deci- 
aion  of  Wright.  J.  must  be  af5.rmed.  Several 
antboriUes  £iva  been  referred  to,  bat  I  do  not 
think  thOT  have  any  direct  bearing  on  the 
pomt  for  deoisitm  in  this  case.  The  case  of  Be 
jBridgvHtUr  NatfigaHon  Company  (ubi  tup.),  so  &r 
as  it  goes,  is  an  authority  adverse  to  the  claim 
of  the  preference  shareholders.  The  articles 
of  that  company  contained  a  clause  (85)  which 
was  very  strongly  in  favour  of  the  right  of 
the  shareholders  to  a  diridend  after  the  winding- 
ap.  The  capital  bad  been  all  repaid  to  the  share- 
holders, and  all  the  outside  claims  had  been  satis- 
fied, and  the  question  was,  what  was  then  to  be 
done  with  the  surplus  P  North,  J.  held  that  under 
the  special  circumstances  of  that  case  the  mere 
fact  Uiat  a  dividend  had  not  been  declared  before 
the  winding.up  did  not  defeat  the  right  of  the 
ahareholders  to  be  paid  a  dividend.  That  case 
4iflera  from  the  present  case  in  its  moat  salient 
lioints.  Reliance  was  also  plaoed.  in  the  ^eoision 
^  Eekewicb,  J.  in  SUhop  v.  Smyrna  and  Catsaha . 
MaUway  Company  {ubi  tvf.)tirhidiwaM0OUUiiBn^ 
by  Bymet  J.  in  as  O^Issta  WatarworkB  Company 
£imtted  (ubi  nip.),  and  distingalshed  by  him  from 
that  case,  a  distinction  which  was  adopted  by 
Wright,  J.  in  his  judgment  in  the  present  case. 
U  tiiat  is  a  sound  distinction  it  shows  that  Bukop 
V.  Bmyma  and  Cataaba  Railway  Company  has  no 
-application  to  the  present  case.  If  it  is  not  a 
«ound  distinction,  I  prefer  the  decision  of  Byrne,  J. 
At  all  events,  having  regard  to  the  very  special 
terms  of  the  memora:idum  and  articles  in  Biahop 
v.  Smyrna  and  Caaaaba  Bailtoay  Company  (ubi 
*up.),  that  case  cannot,  I  think,  be  an  aatnority 
in  favour     the  present  appellants. 
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Stiblino,  L.J. — I  am  of  the  same  opinion. 
The  shares  of  this  company  were  divided  into 
preference  and  ordinarr  shares,  and  (hey  were 
fully  paid  up.  The  preferenoe  shareholders  had  a 
right  to  a  cumulative  preferential  dividend  of 
5  per  cent,  per  annum  np<m  the  amount  piud  ap 
thereon  so  long  as  the  company  was  a  going 
concern.  Daring  four  years,  before  the  com- 
mencement of  (m  vrinding-n^  the  company  did 
not  dedare  ai^y  dividend,  and  in  the  first  three  €d 
those  years  the  expenditure  exceeded  the  income, 
BO  there  tos  a  loss  of  capital.  In  the  fourth  year 
the  income  exceeded  the  expenditure  to  the  amount 
of  16751.  No  dividend  has  been  declared,  and  the 
question  is  whether  that  sum  ought  to  go  to  the 

S reference  shareholders,  or  whether  it  ought  to  be 
Lvided  as  surplus  assets  between  the  ordinary 
and  preference  shareholders  according  to  the 
amount  paid  up  on  the  shares  as  provided  by  the 
articles.  The  rights  of  the  ordinary  and  prefer- 
ence Bhareholders  are  a  matter  of  bargain,  and 
are  defined  by  the  omitoiot  wMdh  ciwted  (hem. 
That  contract  is  contained  in  the  memiwandnm 
and  articles  of  assooiati<m  oi  (he  company.  By 
clause  5  of  the  memorandum  and  (he  oth  artidie 
the  holders  of  the  preference  shares  are  ent^Ued 
to  a  cumulative  p reference  dividend  of  5  per  oenL 
Primd  faeie  a  dividend  means  a  payment  made 
to  a  shareholder  while  the  company  is  a  going 
concern.  After  the  commencement  of  a  windiog- 
up  a  dividend  is  no  longer  payable.  Therefore 
prima  facie  the  right  oi:  the  preference  share- 
holders was  limited  to  the  payment  of  a  preferential 
dividend  while  the  company  was  a  going  concern. 
Then  clause  (b)  of  art.  6  provides  what  is  to  happen 
in  the  event  of  the  winding-up  of  the  company — 
namely,  that  the  "  surplus  assets  "  are  to  be  divided 
between  the  holders  of  preference  and  ordi- 
nary shares  according  to  the  amount  paid  np 
there(m.'  Primd  facte  1  tiiink  "  surplas  assets 
means  tiiat  which  remains  after  the  claims  of 
creditors  of  the  company  and  tlw  coats  of 
the  winding-up  have  oeen  satisfied.  Bnring 
in  mind  the  loss  of  capital  here,  I  think 
this  amount,  which  is  the  excess  of  income  over 
expenditure  during  the  last  year  the  company 
traded,  is  "earplus  asset»  "  and  ought  to  be 
dealt  with  as  such.  The  other  materiu  article  is 
139.  [His  Lordship  read  it.]  In  that  article  I  am 
of  opinion  that  "surplus  assets"  means  what 
remains  after  payment  of  outside  claims.  But  the 
clause  ia  to  be  without  prejudice  to  the  rights  of 
holders  of  shares  iaaned  upon  special  conditions. 
If,  therefore,  the  preference  shareholders  have  any 
special  rights,  effect  must  no  doubt  be  fi^ven  to 
tbem.  What,  then,  are  their  rights  P  Their 
rights  are  defined  by  arts.  6  and  106.  Art.  108  does  | 
not  give  the  owners  of  preference  shares  a  lien  on . 
the  profits  .  simply,  but  only  on  the  profits 
"  available  for  dividends."  I  am  not,  at  present, 
prepared  to  hold  that  (his  sum  of  16751.  is  really 
profit  at  all ;  but,  assuming  that  it  is.  still  the 
preference  shareholders  mast  make  out  that  it  is 
profit  "avulable  for  dividends."  All  that  can 
be  said  is  that  it  mi^ht  have  been  mi>  le '  '  avail, 
able  for  dividends "  if  the  directors  aad  thought 
fit  to  recommend  a  dividend  to  be  p^d  out 
of  it.  This  has  not  been  done,  and  therefore 
upon  the  construction  of  the  memorandum  and 
articles  I  think  the  decision  of  Wright,  J.  was 
correct.  I  wish  to  add  a  few  words  out  of  regard 
for  the  able  argument  of  Mr.  Dunham  founded 
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npon  the  ctecirion  of  North,  J.  m  Be  BridgwaUr 
Ndmgaium  Company  (ubi  tup.).  In  thu  oate 
there  had  been  no  Iobb  of  capitol,  and  it  appeared 
that  daring  the  rear  before  the  winding-up  oom- 
menoed  an  oiulonbted  profit  had  been  nude 
which  had  not  been  dinded.  The  langnwe  of 
tiie  artiolea  was  very  difiterent  from  that  of  the 
artideB  in  the  present  case.  In  that  case  art.  83 
provided  "  No  dividend  shall  be  paid  except  ont 
of  the  profits  of  the  company  ariaii^  from  the 
basinees  of  the  company  as  shown  npon 
the  balance-sheet,  whiok  shall  from  time  to 
time  have  been  examined  and  pasted  by  the 
anditors."  Art.  86  empowered  the  directors  to 
pay  an  interim  dividend^  Art  85  provided  that 
Bnoject  to  the  power  of  the  directors  to  set 
adds  oat  d  the  profits  a  reserve  fund,  &o.,  "  the 
entire  net  profits  of  eaefa  year  shall  bdone  to  the 
holdenof  the  ahaies  of  the  company  andbeoirided 
pro  raid  npon  the  whole  paid-np  share  oapital  of 
the  company,  and  Uie  Erectors  may  with  tne  sanc- 
tion of  tne  company  in  general  meeting,  declare  a 
dividend  to  be  payable  thereout  on  the  shares  in 
proportion  to  tiie  amounts  paid  up  thereon."  And 
North,  J.  said  (64  L.  T.  Itop.  5^  ;  (1891)  1  Ch. 
167)  *'  In  my  opinion,  the  preparation  of  a  balance- 
sheet  is  not  <^  the  essence  of  the  matter  at  all. 
We  have  to  consider  what  the  rights  of  the 
shareholders  are,  although  no  balance-sheet  was 
made  up  by  reason  of  the  summary  determinataon 
of  the  company,  as  nearly  as  we  can  ascertain 
those  rights  1)T  reference  to  what  they  woidd  have 
been  if  the  bnsiness  had  continued  nntal  the 
end  of  the  year,  and  an  ordinary  balance-sheet 
had  beok  airiTod  at."  The  learned  jadee  then 
referred  to  art.  85,  whloh  was  very  different 
tnm.  an;^  artiole  in  the  articles  of  the  ocunpaiiy 
iriib  wluch  we  are  now  dealing,  and  he  said : 
"  Now,  at  the  end  of  the  year,  whatever  profits 
tiiere  were  available  for  ^vision  would  have  beoi 
divided  by  the  directors.  They  would  have  been 
applied  first  of  all  in  paying  5  per  cent,  to  the 
prefmnoe  shareholders,  and  the  balance  wonld 
have  been  distribn^ble  among  the  ordinatr 
shareholders.  In  mv  opinion,  snch  profits  vrould, 
under  the  words  of  tne  s5th  article,  have  belonged 
to  the  holders  of  the  shares  in  the  compai^,  and  at 
the  proper  time  (not  at  that  moment,  as  I  read  it) 
are  to  be  divided  by  the  directors  among  the 
shareholders.  Those,  therefore,  are  given  to  the 
shareholders  in  the  company,  and  having  regard 
to  what  took  place  labseqnently  to  the  time  when 
this  article  was  penned,  and  to  the  fact  Hiat  the 
prabrenoe  aharenoIdarBweretoreodve  Speroent. 
only,  this  artide  wonld  have  to  be  r«id  as  if 
it  said '  shall,  altae  payment  of  the  dividend  to  the 
preference  ahareboldws,  belong  to  and  be  divided 
pro  raid  among  the  ordinary  shareholders  of  the 
company.'  The  question  is,  What  is  it  that  is  to 
be  so  divided?  In  m^  opinion,  it  is  the  profits  which 
would  have  to  be  divided  at  the  end  ot  the  year, 
if  the  company  had  gone  on  to  that  time,  and 
had  then  come  to  an  end.  In  my  opinion  there 
is  nothing  in  the  summary  determination  of  the 
business  of  the  company  which  gives  the  prefer- 
ence shareholdere  a  right  to  say  that  they  shall 
receive  more  than  intent  at  5  i>er  cent  out  of 
the  profits  of  that  year."  In  that  case  aU  the 
creditors  of  the  company  had  been  paid,  and 
all  the  paid-up  capital  had  been  retamed 
to  the  shareholderB,  and  art.  85  save  the 
entire  net  profits  to  the  shaxeholdars,  and 
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North,  J.  held  that  the  snm  which  had  beok 
aaoertained  co  be  pn^te  moat  be  applied  in 
accordance  vrith  that  article.  It  is  different  in 
the  present  case.  It  is  not  established  that  1h» 
excess  of  income  over  expenditure  in  the  yeai- 
before  the  winding-up  did  constitute  profits  at  all. 
In  Vemer  v.  Cten^al  and  Commereuu  Ineettment 
Trutt  (70  L.  T.  Bep.  516,  520;  (1894)  2  Ch.239,. 
266),  Lindley,  L.J.  said:  "It  has  already  been 
said  that  dividends  presuppose  profits  of  some 
sort,  and  this  is  unquestionably  true.  But  t^e 
word  '  profits '  is  by  no  means  free  from  ambi- 
gnity.  The  law  is  much  more  accurately  expreeaecl 
by  sayinir  that  dividends  cannot  be  paid  ont  of 
ca^iital  tnau  by  saying  that  t^ey  can  only  b» 
paid  out  of  profits.  The  last  expresaicm  leads  to- 
the  inference  that  the  oapital  most  always  be 
kept  np  and  be  represented  b^  assets  winch*  if 
sold,  would  prodaoe  it;  and  Qua  ia  more  tiiau  is 
reouired  by  law.  Perhaps  the  shortest  way  ot 
expressing  the  distinction  which  I  am  endea- 
vouring to  explain  is  to  say  that  fixed  cs^tal 
may  be  sank  and  lost,  and  yet  thali  the  orosas  of 
current  receipts  over  onirent  ^yments  may  be 
divided,  but  that  floating;  or  circulating  capital 
must  be  kept  np,  as  otherwise  it  will  enter  mtxy 
and  form  part  of  such  excess,  in  which  case  to 
divide  such  excess  without  deducting  the  capital 
which  forms  part  of  it  will  be  contrary  to  law.*' 
Those  observations  were  cited  with  approval  by 
Lord  Davey  in  Dov9y  v.  Cory  (85  L.  T.  Bep.  261 ; 
(1901)  A.  0.  493).  Assnming  the  passage  which  I 
have  read  from  the  judgment  of  North,  J.  in  Be 
Bridgioatar  Navigatum  Company  (64  L.  T.  Bop. 
579 ;  a891)  1  Gh.  167)  wonldapp^  to  a oaae  fifo 
the  prment,  in  whicm  there  has  Men  a  kaa  <^ 
o^tal,  what  wonld  have  been  done  with  tiiis 
excess  ot  income  over  enenditnre  if  the  test 
mentioned  by  Lindley,  L.J.  had  been  applied  P 
No  one  can  tell  now.  It  cannot  be  said  tl^t  this 
sum  of  16751.  could  have  been  properly  applied 
in  the  payment  of  dividend.  It  may  weU  be  that 
the  loss  ot  capital  was  a  loss  of  floating  capital, 
which,  according  to  Lindley,  L.  J.,  mast  be  kept 
up.  I  think,  therefore,  it  has  not  been  shown  that 
the  preference  shareholders  are  entitled  to  this 
m<ntey,  and  that  the  decidon  of  Wright,  J.  waa 
correct. 

Cozbns-Hardt,  L.J. — I  agree.  The  strength 
<^  the  argument  for  the  appdlantR  rests,  I  thmk, 
on  the  laiit  clause  of  art.  139.   It  is  said  that  tiie 

gr^erenoe  shares  were  issued  on  roeoial  ooncU- 
ions,  and  that  the  rights  ci  the  pieferenoe  share- 
holders are  presnred  by  the  final  words  of  thafc 
article.  Oaa  that  be  so,  having  r^ard  to  tiie 
proi^Bions  of  the  memorandum  and  articdeaP 
Clause  5  of  the  memorandum  is  in  terms  made 
snbject  to  the  provisions  of  the  artides.  Art.  6- 
gives  an  exhaustive  statement  of  the  rights  of 
the  preference  shareholders.  It  TOTOviaea  by- 
clause  (a)  that  the  preference  shareholders  shall 
be  entitled  to  a  cumulative  preferential  dividend 
at-  the  rate  of  51.  per  cent,  per  annum,  and 
clause  (b)  provides  not  that  they  shall  be  entitied 
to  preference  as  to  capital,  but  that  in  tho  event 
of  a  winding-up  the  surplus  assets  are  to  be  dis- 
tributed between  the  holders  of  pr^erraice  and 
ordinary  shares  according  to  the  amount  paid  np 
thereon.  Then  art.  139  provides :  J^His  Lordship 
read  it.l  That  recognises,  I  think,  that  the 
rights  <a  the  preference  shardiolders  as  t^ainst 
the  ordinary  shareholders  are  ezbanstively  wfioed 
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in  art.  6.  I  think  the  olaaae  at  the  end,  "  with* 
out  prejudioe  to  the  rights  of  holders  of  shares 
isBiied  upon  special  conditions,"  r^ers  to  new 
capital  which  might  be  issued  onder  clause  5 
ot  the  memorandntu,  and  does  mot  apply  to 
tiiese  praferoioe  shares  already  issued,  and  whose 
rights  are  dealt  with  hy  urL  6,  On  tiie  oonstruo- 
tion,  therefore,  of  the  memorai^um  and  artii^es, 
I  tliink  the  preference  shareholders  have  fsiled 
to  make  out  any  right  to  this  money  beyond  a 
right  to  share  in  an  equal  distribution  of  it  among 
themselves  and  the  ordinary  shareholders  accord* 
•in^  to  tJie  amount  paid  np  on  their  shares.  It  is 
«aid  tiiat  Se  Bridgtcater  Navigation  Company 
<u&t  tup.)  shows  that  the  preference  shareholders 
have  a  greater  right.  In  that  case  there  was  no 
article  analogous  to  arts.  6  and  139  in  the  present 
-case  proTiding  for  the  division  of  any  surplus 
assets  on  a  winding-up.  All  the  capital  had 
there  been  returned  to  the  sharebolders,  and 
therefore  there  was  no  question  of  adjusting  the 
account  as  between  capital  and  income.  The 
only  question  was  on  the  oonstrootion  of  a  clause 
-which  was  much  strcoiger  in  favour  of  the  share- 
Itolders  than  ai^  danse  in  the  present  ease.  With 
regard  to  Bishop  v.  Smyrna  oM  Cono&a  JBathniy 
Company  {ubi  aup.),  1  adopt  what  has  been  said 
bj  Collins,  M.B.,  and  if  that  case  cannot  be  dis- 
tin^ished  from  Se  Odena  Waterworks  Company 
i«bi  mp.),  I  prefer  the  decision  of  Bym^  J.  in 
-the  latter  case. 

Solicitors :  George  SecuUr  and  Co.,  agents  for 
HoyU,  Shipley,  and  HoyU,  KewcasUe-on-Tyne ; 
AAurst,  Morria,  Crurp.  and  Co.,  agents  for  Stanton^ 
Atkinaon,  and  Hudson,  fTewoastu-OB-TTBO' 


April  30,  May  3  and  6. 
<Before  Collins,  ICR.,  Stiblino  and  CozEirs- 
Habdt,  L.JJ.) 
Be  J.  C.  JoHNSoir  and  Co.  Liuited.  (a) 

APPEAL  FBOH  THB  CHANOBBT  DITX8ION. 

Con^ny—PraeUee  —  Deheniwres  ranking  pui 
passu — Ontwston  <o  reg%$Ur  part  of  M»ue— 
Extension  of  time— Protection  qf  eretUlon — 
Bights  of  Mbonture  AoZdsrs  inter  se — Jbrm 
order— Companie*  Jet  1900  (63  A  64  Viet.  c.  48) 
C*.  14, 15. 

Wfiire  a  company  resolved  to  issue  a  certain 
amtmtU  of  debentures  to  rank  pari  passu,  and  a 
part  only  were  iseued  before  the  ComjoanMS  Act 
'1900  came  into  force^  and  (he  remainder  were 
4MSued  afterwards,  hut  were  not  registered  in  due 
4ime,  the  court  extended  the  time  for  registration 
under  sect.  15  of  the  Act,  and  directed  that  the 
order  should  contain  siich  provisions  as  -mere 
necessary  to  make  both  sets  of  deheniures  inter 
se  ran%  pari  passu. 

Order  in  Re  Joplin  Brewery  Company  Limited 
(85  L.  T.  Bep.  411 ;  (1902)  1  Ch.  79)  consider^. 

Crew  V.  Cummings  (59  Z.  T.  Bep.  886  ;  21  Q. 
Div.  420)  distingwi^ied. 

Form  of  order. 

Whether  the  rights  of  any  creditor  who  has  not 
aetttaUy  issued  execution  ought  to  displace  the 
righit  those  debenture-holdera  whose  deban. 
tares  were  not  registered  untU  after  his  debt 

had  accrued,  qasere. 

(•)  BepvrMd  by  W.  O.  Bum,  Esq.,  BMTltMMtl«w. 
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In  1899  J.  C.  JolinBon  and  Co.  Limited  duly 
passed  resolutions,  under  a  power  for  that  pur* 
pose,  to  issue  debentures  to  the  amount  of 
85.0001..  and  in  1900  a  deed  was  executed  by  which 
certun  property  was  oonTeyed  to  trustees  by  way 
of  mortga«BtoseonrBl700aebentiireBof  SOTeach. 

By  the  debentures  the  company  charged  all  its 
property,  present  and  future^  including  oncalled 
capital  for  the  time  being,  with  payment  of  the 
sum  secured,  and  each  debenture  was  stated  to 
be  part  of  a  series  of  1700,  all  of  which  were  to 
rank  part  passu. 

Debentures  for  a  considerable  part  of  this 
series  were  issued  before  the  let  Jan.  1901,  when 
the  Companies  Act  1900  came  into  operation. 

After  that  date  debentures  for  a  further 
amount  of  the  same  series  were  issued,  but, 
owing  to  a  mistake,  they  were  not  registered 
withm  the  time  prescribed  by  sect.  14  of  the  Act. 
The  company  was  in  a  prosperous  condition, 
and,  together  with  the  holders  of  the  debentures 
issued  i^ter  the  Act  came  into  foro^  applied  for 
an  exteusicm  of  time  under  the  sedaon  far  the 
purpose  of  registering  tbem. 

On  the  2lBt  Uarch  1902  Kekewioh,  J.  made  an 
order  extending  the  time,  but,  following  Be  Joplin 
Brewery  Company  Limited  (85  L.  T.  Bep.  411 ; 
(1902)  1  Ch.  79).  directed  that  the  order  should 
contain  the  words  "  but  this  order  is  to  be  with- 
out prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  such  debentores  shall  be 
actually  registered,"  and  he  refused  to  direct  any 
statement  to  be  inserted  to  show  that  they  were 
not  to  affect  the  priorities  of  the  debenture- 
holders  inter  se. 

In  consequence  of  the  illness  of  Kekewich,  J. 
the  case  came  before  Joyce,  J.  on  the  15th  April, 
who  farther  extended  the  time  until  the  18th  May, 
in  order  to  ^ve  time  for  an  appeal,  and  he  maw 
(he  order  in  the  same  fcmn. 

The  company  and  the  holders  of  debentures 
issned  after  the  1st  Jan.  1901  appealed,  and  by 
their  notice  of  appeal  daimed  to  have  the  above- 
mentioned  words  modified  so  that  they  should  not 
be  taken  to  give  priority  to  the  holdore  of  deben- 
tures issned  Dsfore  the  ist  Jan.  1900. 

The  Companies  Act  1900  provides  : 

Sect.  14.  Every  mortage  or  ohar^  crested  by  a 
oompuiy  after  the  oommenoemeQt  of  this  Aot,  and 
either  (a)  »  mortga^  or  oharge  for  the  purpose  of 
seoDiing  say  iisoe  of  debentiire*  ;  or  {b)  a  mortgage  or 
ohsrge  on  nnoslled  capital  of  the  company ;  (c)  a  mort- 
gage or  oharge  created  or  evidenced  by  an  instrameni 
wMeh,  if  exeonted  by  an  indiridnal,  woold  require  r^|it- 
ttatiou  as  a  bill  of  aale ;  or  (d)  a  floating  ohuge  en  the 
undertaking  or  property  of  the  company ;  ehall,  bo  far  aa 
any  seoQii^  on  tlw  oompany's  proper^  or  ondertaking 
is  therein  ocmfsrred.  be  void  against  ths  liqnidator  and 
any  creditor  of  tiie  oompany  nnbss  filed  with  ths  nga- 
trar  for  regiitiatitm  in  "ftwnf  required  by  this  Aot 
within  twenty-one  days  after  the  date  of  its  creation, 
bat  withoat  prejudioe  to  any  contract  or  obligation  (or 
rep^ment  of  the  money  thereby  eecored. 

Sect.  IS.  A  judge  of  the  High  Coort  on  being  satisfled 
tibat  the  omiasim  to  register  a  mortgage  or  charge 
witUn  the  time  required  by  this  Act,  w  Uw  omiiaioa  ox 
miistatemsiit  of  any  partioular  with  respect  to  any  snoh 
mortgage  at  ohsrge  was  aooidental,  or  dns  to  Inadvect- 
enoe  or  to  some  other  snfioient  oaose.  or  is  not  of  a 
natore  to  prejudioe  the  poiiti<n  of  orediton  or  abare- 
holdera  of  the  oompany,  or  tiiat  on  other  grounds  it  is 
just  and  equitable  to  grant  reli^,  may,  on  the  application 
of  the  oompuiy  or  any  person  intereited.  and  on  such 
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tmrnt  and  oosditiima  m  Mam  to  the  jadfe  jait  Mid  ex- 
pediant,  order  that  tbs  tiiiu  for  r«fiftraUon  be  extended, 
or,  u  the  oMe  may  be>  that  the  obbIb^od  or  nlMtatoment 

be  reotifled. 

Haidane,  K.O.  and  Chrittopher  Jamst  for  the 
appellants. — These  words  will  give  the  holders  of 
de&entares  issned  before  the  Aot  of  1900  came  into 
force  prioritj  over  those  r^erred  to  in  the  order. 
Thw  are  all  part  of  om  iasne  of  debentnrea,  and 
the  landamoital  oonditiQn  of  the  Issue  is  that  the7 
shall  all  rank  pari  pawm.  In  B»  JopUn  Brewery 
Company  (85  L.  T.  Bep.  411 ;  (1902}  1  Gh.  79) 
tlus  point  does  not  wpear  to  hare  been  raised. 
That  case  has  been  followed : 

Jb  Spiral  Qlaht  UmiteA,  85  L.  T.  B«p.  778  (1902) 
1  Ch.  S86 ; 

Re  B.  Abrahamt  and  8ont  Limited,  86  L.  T.  Bep. 
290 1  (1902)  1  Cb.  695. 

Id  Be  Spiral  Qlobe  Limited ;  Wateon  and  Co. 
Spired  Globe  Limited  (86  L.  T.  Bep.  499;  (1902) 
2  Ch.  209)  Jojce.  J.  held  that  wheiv  the  seal  of 
theoompanTwas  fixed  to  a  series  of  twentr  deben- 
tures in  1900,  and  ten  were  isaaed  in  that  year, 
and  the  remaining  ten  in  Jan.  1901,  the  latter  did 
not  reqaire  rwiatration  under  seob.  14  of  the  Aot 
of  1900. 

Neville,  E.G.  and  J.  G.  Pecue  for  the  holders 
of  first  issue  of  the  debentares. — The  praotioe  of 
the  conrt  should  not  be  departed  from.  The 
object  of  these  words  is  to  protect  the  rights  of 
persona  who  had  aocraed  rifrbts  as  creditors  which 
would  be  prejudicially  affected  if  reffistration 
were  allowed  withoat  earing  and  protecting  those 
rights.  Sect  14  of  the  Bills  of  Sale  Aot  1878 
g^vea  power  1o  a  judge  to  extend  the  time  for 
registering  a  bill  of  sue  in  oircnmataaoee  similar 
to  those  oonbuned  in  sect.  15  of  tlie  Oompanies 
Aot  1900,  bat  it  has  been  held  that  the  time  lor 
registration  cannot  be  extended  under  that  sectitm 
so  as  to  defeat  the  Twted  right  of  an  execution 
creator: 

Crew  T.  Oumminga,  59  L.  T.  Bep.  886 ;  21  Q.  B. 
DiT.420: 

Be  Pareone  t  Em  parte  M^rber^  68  L.  T.  Bep.  777 ; 
(1898)  2  Q.  B.  122. 

Baldane  in  reply. 

Gozxnra,  U.B.— This  is  an  appeal  from  an 
order  made  by  Kekewich,  J.  following  the  terms 
ct  an  order  made  by  Buckley,  J.,  and  the  ques- 
tion arises  upon  the  14th  and  15th  sections  of  the 
Companies  Act  1900.  It  is  not  disputed  that 
this  case  comes  within  sect.  15,  nor  that  the  judge 
-has  properly  exercised  his  discretion  in  enlarging  , 
'  the  time  for  registration,  -but  the  point  that  does  i 
'arise  is  as  to  a  qnalffication  upon  that  right 
whidi  has  been  inserted  by  the  last  words  of  the 
order.  The  order  states  that  the  court,  bein^ 
satisfied  that  the  omission  to  register  was  acci- 
dental, "  doth,  pursuant  to  the  15th  section  of 
the  Act,  order  that  the  time  for  registration  of 
the  eaid  debentares  be  extended  nnto  the  18th 
April  1902  indnure,"  and  then  came  the  wrads 
tlutt  are  objected  to :  **  Bat  this  order  is  to  be 
without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  such  debentures  shall  be 
actually  registered."  Now,  it  is  said  by  counsel 
for  the  appellants  that  these  words  are  capable  of 
being  interpreted,  and,  in  fact,  prima  /acts  do 
inToWethis,  that  that  proportion  <tf  the  debenture 
holders  whose  debentures  were  issued  before  the 
Axit  came  into  force  will  take  priority  over 
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those  as  to  which  this  order  permitting  r^fistra- 
tion  now  is  made,  and  he  says  that  such  a  result 
is  one  that  this  court  ought  not  to  permit^ 
because  as  regards  the  contract  under  which 
these  debentures  were  created,  the  most  funda- 
mental provision  on  the  matter  provides  that 
those  debenture-holders  are  to  rank  pari  paaau^ 
and  that  if  the  mere  omission,  under  oircum- 
■tenoBS  exoased  by  the  ja^e.  is  to  be  held  to 
have  the  effect  of  giving  different  rights  to  tiies» 
two  sets  of  debentnre-h^den  between  themselves, 
by  giving  tiioee  whose  debentares  were  issued 
before  the  Aot  came  into  force  priority,  and  a» 
put  these  two  sets  of  debenture-holders  upon  an 
inequalitv,  then  that  is  really  to  defeat  toe  fnn- 
damental  prorision  of  the  contract  under  whids 
the  debentures  were  issued;  and  that  is  a  con- 
sequence which  ought  to  be  avoided  if  the  statuto 
does  not  compel  the  court  so  to  hold.  I  assume 
that  the  words  in  the  order  are  capable  of,  and 
indeed  prima  facie  do  bear  a  construction  which 
the  appellants  object  to.  and  dealing  with  it  on 
that  footing,  the  question  is  whether  or  no^ 
oonetirted  in  that  way,  it  is  properly  within  the 
section  as  interpreted  by  some  decisions  whiob 
have  already  been  made  upon  it.  Now,  Keke- 
wich, J.  baaed  his  dedsion  in  this  case  upon  th* 
decision  of  Buckley,  J.  in.  Se  /optm  jtfrsiMry 
Company  {uhi  tup.).  I  do  not  tiiink  be  gave  axij 
opinion  on  the  matter  himself^  bat  he  simplj 
followed  the  form  which  Bookley,  J.  aocepts.  I» 
his  judgment  in  that  case  Backley,  J.,  after 
readiog  sect.  15,  says  (85  L.  T.  Hep.  411;  (1902) 
1  Ch.  81) :  The  langnt^^e  of  the  IsAter  section  i» 
larger  than  that  of  the  former,  bat  I  do  not  see- 
that  the  Tsrianoe  makes  any  diffarenoe  to- 
the  point  with  which  I  have  to  deaL  Under 
sect.  14  of  the  Companies  Act  1900  a  security  if 
not  registered  within  a  given  time  is  void  as 
a^inst  the  liquidator  and  any  creditor  of  tba- 
company.  Theee  applications  are  made  without 
servmg  the  creditors,  and  the  orders  ought  to  be 
drawn  so  as  to  save  the  rights  of  persons  who 
have  become  creditors  of  we  company  before 
renstraticm  is  effected,  jnst  as  in  uie  ease  ct 
tma  of  sale."  (He  thtnmore  treats  the  two  pro- 
visions in  the  two  Aota  as  aaalogoos).  "  1 1uei«- 
f  ore  direct  that  there  he  added  to  tiie  order  tb» 
words  '  but  that  this  order  be  withoat  prejudioo 
to  the  rights  of  parties  acquired  priorto  tiie  time- 
when  the  debentures  shall  oe  actually  regtstered^' 
and  I  intimate  my  opinion  that  these  words  ought 
to  be  added  in  every  case,  unless  there  is  som» 
.good  ground  to.  the  contrary — e.g.,  in  oases  in 
which  the  order  could  not  prejudice  the  rights  of 
'an^  'creditors."  Now,  those  words  are  inserted  ia 
this  order.  Now,  for  the  purposes  of  this  appli- 
cation, ought  there  to  be  any  doubt  left  aa 
to  whether  the  mere  fact  of  a  portion  of  theso 
debentures  being  issued  b^ore  registration 
became  necessary,  and  the  second  part  being 
issned  after  it  became  necessary  ana  reqnirinfr 
tba  indnlgenoe  which  is  gnveu  under  the  15th< 
section,  ought  to  make  any  aiffnence  between  the 
rights  of  these  parties  inter  ss  f  It  seems  to  mo 
that  it  certainly  ought  not — ^that  the  mere  fkct  oE 
their  debentures  having  been  issued  at  a  timo 
when  renatratiou  was  not  required  does  not  pet- 
them  and  ought  not  to  put  them  in  any  betto* 
position  than  those  debenture-holders  who  hare 
had  their  bonds  issued  to  them  after  reifistration 
became  neoeesary ;  and  even  although  they  mado 
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a  ilip  and  did  not  have  tbem  restored  within  the 
proper  tame.  How  is  that  to  be  met  P  It  seems 
to  me  ttiat  the  condition  under  which  these 
debentare-holderB  took  their  secarities  was  that, 
as  between  themselves,  thej  were  to  rank  pari 
paasu.  That  agreement  was  made  in  view  of  the 
certainty  that  thej  wonld  not  in  point  of  fact  be 
isaned  at  one  and  the  same  time,  and  it  was  to 
meet  that  possible  contention  that  those  who  took 
first  shonld  have  the  first  rights,  that  that  prori- 
sion  n^^tiring  that  and  indicating  that  they 
shoold  take  eqnally— ^ri  poasw— was  introduced. 
Therefore,  it  seems  to  me  that  tibe  mere  fact  of 
there  having  been  a  slip  in.  Una  matter  of  i^s- 
tering  the  second  set,  aad  that  the  first  did  not 
require  registmtum  at  the  time  they  were  iaroed, 
did  not  alter  the  rights  of  the  parties  inter  »e,  and 
that  words  oaght  to  be  introduced  into  this  order 
to  make  ^8  practically  clear.  While,  at  the  same 
time,  the  rights  of  these  parties  inter  le  ought  not 
to  be  interfered  with  merely  on  the  facts  that  I 
have  stated,  it  is  possible  that  under  the  section 
tbe  rights  of  other  outside  persona  might  inter- 
vene. It  is  impossible  to  say  under  what  circa  m- 
Etances  they  could  intervene.  It  is  not  neceswuy 
for  UB  in  this  case  to  decide  whether  any  creditor 
who  had  not  actuallr  issued  execution  is  a  cre- 
ditor who  ought  to  be  protected,  and  who  ought 
to  displace  the  rights  of  those  who  were  not  regis- 
tered until  after  his  debt  had  accrued.  It  is  not 
necessary  to  give  a  decision  upon  the  point,  thongh 
I  am  bound  to  say  thatthe  judgmenttuBnokley,  J., 
whi^  poiported  to  apply  this  Act  on  the  analogy 
of  the  clanie  in  tiie  Bills  of  Bate  Act  does  seem 
in  these  terms  rather  to  enlarge  the  area  to 
vhich  the  Bills  of  Sale  Act  was  held  to  be  limited ; 
for,  instead  of  dealing  with  the  creditors  who 
have  actually  issued  ezeoation— that  had  been 
the  subject  of  this  disonssion  under  former  Acts — 
he  says  this :  "  The  orders  otfght  to  be  drawn  so 
as  to  save  the  rights  of  persons  who  have  become 
creditors  ot  the  company  before  registration  is 
effected,  just  as  in  the  case  of  bills  of  sale."  Now 
in  the  case  of  bills  of  sale,  the  case  of  Crew  v. 
Cvmmingi  {ubi  suj}.}  has  berai  cited  to  us  in  the 
Court  of  Appeal,  where  Bowen,  L.  J.  delivered  the 
judgment  in  which  Lord  Esher,  M.B.  concurred. 
In  that  case  an  execution  had  actuallj|  been 
pnt  in  between  the  date  of  the  execution  of 
the  bill  of  »al»  and  tiie  time  of  the  appli- 
cation  to  enlarge  the  time  for  registration, 
and  the  oonrt  held  that  r^istration  could  nob 
be  extended  wider  the  14th  section  of  the  Bills 
'of  Sde'Act  1878  so  as  to  defeat  the  vested  right 
'of  an  execution  creditor.  Bat  in  that  case  tbe 
execution  had  actually  been  ^t  in,  and  the  court 
having  taken  time  to  consider  their  judgment, 
based  their  judgment  on  the  fact  that  a  title  had 
been  acquired  by  the  creditor  who  had  put  in 
execution.  Bowen,  L.J.  said  (59  L.  T.  Bep.  887 ; 
21  6.  B.  Div.  423) :  "  I  do  not  think  that  tne  Act 
of  Farliamenc  in  giring  the  power  to  extend  the 
time  could  have  intended  that  such  an  extension 
of  time  should  be  granted  after  tbe  title  to  the 
goods  had  actually  vested  in  the  exeonti<m  creditor 
by  reason  of  the  failure  of  the  holder  of  the  bill 
of  siUe  to  comply  with  the  provisions  o(  the  Act" 
Kow,  it  seenu  to  ne  that  that  jndgment  is  given 
on  the  Ibotinff  that  but  for  the  enontion  put  in, 
fhat  tiie  raeoitor  would  have  taken  no  rights 
wfaidi  m^fht  not  have  been  intofwed  mtii  by 
living  permiesion  to  extend  the  time  neoessary 
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for  the  registration  of  the  bill  of  sale.  However, 
it  seems  to  me  tiiat  it  is  not  necessary  for  this 
sourt  to  dwdde  any  point  about  creditors,  whether 
execution  creditors  or  others ;  bat  what  we  can 
decide,  and  what  I  think  the  order  ought  to 

Srovide  for  is,  that  as  between  these  two  sets  of 
ebenture-holders  tiiis  fact  of  registration  and 
failure  to  register  ou^jht  not  to  make  any  difference-, 
and  that  their  rights  inter  se  ought  to  rank  pari 
paint.  The  order  will  be  considered  by  counsel 
and  will  be  framed  to  meet  that  view,  and  we 
■hall  have  an  opportunity  of  considering  it ;  but  it 
seems  to  me  ou  these  ground*  the  order  as  it 
stands  ought  to  be  altered  and  that  to  tiiat 
extent  this  appeal  ought  to  be  allowed. 
Stiblzno,  L,J.— I  agree. 
Gozbns-Hasdt,  L.J. — I  agree.  I  only  wish  to 
add  this,  that  sect.  15  indicates  or  points  out 
various  circnmstances  under  whicb  the  court  may 
exercise  its  jurisdiction.  One  of  those  is  when 
the  registration  is  not  of  tiie  natnie  to  prejudice 
creators;  but  if  there  has  been  omission,  mis- 
statement, or  inadvertence,  or  some  other  snffi. 
cient  oana^  the  court  u  empowered  to  allow- 
repstratioi^  although  it  will  affect  the  creditors. 
The  analogy  of  the  Bills  of  Sale  Act  which 
Buckley,  J.  took  in  Re  Jojplin  Brewery  Com- 
pany Limited  {ubi  tup.)  seem*  to  me  to  be  very 
close  and  precise,  bat,  speaking  for  myself,  I 
doubt  whether  the  wordi  which  he  has  inserted — 
which  are  a  mere  transoript  of  the  common  fcrm 
under  the  BiUs  of  Sale  Act — would  have  any 
effect  in  protecting  creditors  who  had  not  taken 
some  prooeeding  to  get  a  charge  or  a  security 
upon  the  goods.  The  appeal  mast  therefore  be 
allowed. 

The  form  of  tiie  order  was  subaeqaentiy  dis- 
cussed, and  eventnally  the  ooart  approved  of  the- 
following : — 

"  This  court  b^ng  satisfied  that  the  omission  to 
roister  the  several  debentures  of  the  appellant 
oompanj  set  forth  in  tiie  sohedole  to  tiiis  order 
vnthin  the  time  required  by  the  Companies  Aot 
1900,  was  aocidoital,  doth,  pursuant  to  the 
15tti  section  of  the  said  Aot^  order  that  the  time 
for  registration  of  the  said  debentures  bo 
extendeii  until  the  18  bh  of  May  1902  inclusive, 
provided  ^ways  that  this  order  is  to  be  witiiout 
prejudice  to  any  rights  (other, thiut  rights  in 
respect  of  debentures  of  the  said  series)  which 
may  have  been  or  may  be  acquired  agunst  the 
holders  of  the  said  debentureu  set  forth  in  the- 
Schedule  to  this  order  priar  to  the  time  when.  the« 
last-mentioned  debentorea  shftU  be  actually  regis-* 
tered.  And  it  la  hereby  declared  that  except  sc 
far,  if  at  all,  as  may  i>e  necessary  for  giving  effect- 
to  the  proviso  aforesaid,  such  proviso  shall  not' 
interfere  with  the  rights  of  equality  among  tbem< 
selves  attached  to  sSl  the  debentures  ot  the  said, 
series,  bat  so  that  in  the  event  of  the  debentorea 
set  forth  in  the  said  schedule  being  avoided  as- 
against  parties  having  any  such  rights  as  are 
preserved  by  the  saia  proviso,  none  of  the  holders. 
of  tiie  ^bentores  ot  the  sidd  eeries,  other  than  thei 
holders  of  the  debentures  set  forth  in  the  said 
sdiedole,  shall  by  reason  of  such  avoidance  be 
required  to  accept  any  less  share  of  the  assets 
comprised  in  his  security  than  he  would  have 
taken  if  tiiere  had  l>een  no  such  avoidance." 

Solicitors :  SHbbard,  Qibeon,  and  Co.,  ^ents  for 
Qibeon,  Pybutf  and  Fybue,  Newcastle-on<Tyne. 
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Wedneaday,  June  11. 
(Before  Hathbw  and  Cozenb-Hakdt,  L.JJ.). 
HuGHxs  V.  Puup  House  Hotel  Gohfaht 
Limited,  (a) 

APPEAL  FBOU  THE  KINO's  BENCH  DITXSIOH. 

Attignmenl  of  debt — Abaolute  cMiignment  in  utrii- 
ing—Auignment  of  money  to  become  due  under 
a  huUding  contract  aa  wevrify  for  money  due  or 
to  become  due  on  a  banking  aeeowU—Judicatiuv 
Act  1873  (36    37  Vict  e.  66),    25,  $ub.».  6. 

By  an  agreement  in  tBriiing,  made  between  a  huHder 
and  a  ba/nking  Mfflpany,  the  builder  in  con- 
aideraiion  of  the  company  continuing  hie  bank- 
ing account,  and  by  way  of  continuing  eeeurity 
for  all  moneys  due  or  to  become  due  by  him  to 
the  company  on  hia  said  account  or  otkerwiae, 
43uaignea  to  the  company  aU  Tnoneya  due  or  to 
become  due  to  him  from  a  building  oumer  under 
a  certain  building  contract,  Eiepreae  notice  in 
writing  of  this  aeai^ment  uoi  giveit  by  <Ae 
company  to  the  buHdtng  owner. 

Held,  ihat  the  aeeignment  wae  an  ahaolute  one 
viiihin  aect.  25,  aub-eect.  6.  of  the  Judicatwre  Act 
1873,  and  wa»  not  one  "h^  way  of  charge  only,", 
aince  by  it  complete  control  over  the  money  pay- 
■able  to  the  bmlder  ujider  the  building  etmirad 
woe  paaaed  to  the  banking  company ;  and  there- 
Jore  the  buUder  could  not  bring  an  action  in  hi* 
own  name  to  recover  from  the  huUding  owner 
money*  payable  tmder  the  buiUding  eontraet. 

This  waa  ao  api>eal  by  the  defendants  from  a 
judgment  of  Wright,  J.  npcm  a  pdnt  of  law 
raised  bj  the  pleadings  in  tbe  aotioa  and  ordraed 
to  be  dispoeed  of  before  the  trial  of  the  action. 

The  action  waa  brought  by  a  boilder  to  recover 
the  balanoe  of  nMmeys  which  he  allmed  to  be  due 
to  him  from  the  boilding  owners  nntw  a  bi^ildmg 
contract. 

By  a  contract  dated  the  lat  Nor.  1899  the 
plaintifE  agreed  with  the  defendanta,  the  Pomp 
Hoose  Hotel  Company  Limited,  to  build  a  new 

f amp-room  and  nuke  oertun  alterations  at  the 
amp  Hooae  Hotel  at  Llandrindod  WdU  for  the 
enm  of  62002. 

On  the  7th  March  1901  the  plaiutiif  made  an 
■assignment  in  writing  to  Lloyds  Bank  Limited, 
which  contained  the  following  clauses : 

lo  oonsidflrfttim  of  your  oontiiiuiny  a  bankioy  aoooant 
with  me  .  .  .  and  bj  way  of  oootinuiiig  aeonrity 
*o  yon  for  all  moiteya  due  or  to  beooma  doe  to  yoa  from 
ma  alooe  tx  JolBtiy  wiUi  others  either  on  tiie  said 
«ooOBnt  or  otharwiae,  I  hereby  aaaign  to  yon  all  moneys 
-dne  or  to  beoome  doe  to  me  from  the  Pomp  Honae  Hotel 
Company  Limited  of  Uaadrindod  Wells,  nnder  or  by 
Tirtue  <^  a  certain  contract  dated  the  1st  day  of  Not. 
1899  .  .  .  and  all  other  moneys,  if  any,  doe  or  to 
beoome  doe  to  me  from  the  said  oompaoy,  inolading  ^11 
-nouqrs  due  or  to  beoome  doe  for  extras  in  oonneotion 
with  tbe  works  oootemplated  by  the  said  ooottaot  And 
T  hereby  empower  yoa,  on  Bijr  bdiaU  and  in  my  name, 
to  setae  and  adfost  all  aooonuts  In  eomwotion  with  tbe 
works  and  matters  aforesidd,  to  gire  effeetiial  reoeipts 
tfor  the  moseys  berdiy  assigned,  whidi  slujl  disoha^ 
•the  person  paying  the  same  from  being  oonoemed  to 
wets  the  appUoation  thereof ;  also  it  neoessary  to  sue 
<or  or  take  snob  other  atepa  as  yon  may  think  neoesssxy 
for  enfondng  pigment  of  tbe  moneys  hereby  assigned  or 
any  part  thereof;  and  to  oomproiniss  and  settle  any 
saoh  prooeediTigs  on  snoh  terms  ae  yoa  maj  *M»fc  fit,  it 
being  nndsratood  that  all  costs  and  eipenses  of  i«ooTer< 
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inr  the  moneys  hmby  assigned  are  to  be  paid  out  of  fJis 
amooat  reeorered.  And  I  hn^y  Buderta^  at  yoor 
request  and  my  cost  to  do  and  sseeats  aU  snoh  fnrUies 
aete,  dseds,  and  ttings  as  yom  may  Teasonably  reqvire 
for  girisg  foil  elfeot  to  tiis  sseazilr  hsnby  wsatsd. 

On  tbe  nine  di^  the  bank  save  notice  in 
writing  of  this  aasigument  to  the  defandante,  and 
required  them  "not  to  pay  the  said  moneys  or 
any  part  thereof  to  any  person  other  than 
Lloyd's  Bank  Limited  without  their  written 
consent." 

The  bank  also  inclosed  a  written  reqaeat,  signed 
by  the  plaintiff,  authorimng  and  requesting  the 
defendants  to  pay  the  said  moneys  to  tbe  bank, 
whose  receipt  should  be  a  sufficuent  diachai^. 

In  Oct.  1901  the  bmlder  commenced  the  present 
action  against  the  Pamp  House  Hotel  Company, 
claiming  27881.  as  money  due  to  him  for  work 
done  under  the  contract  of  the  Ist  Not.  1899. 

The  defendants  by  their  statement  of  defenoe 
denied  that  any  money  waa  doe  from  them  under 
the  contract,  and  further  contended  that  reaaon 
of  the  asfflgnment  oi  the  7th  March  1901  and  the 
notice  given  by  the  buik,  the  plaintiff  was  not 
entitled  to  nie  for  the  sums  bo  aswgned,  and  that 
the  plaintiff  had  no  intereat  In  the  same  and  no 
cause  of  action. 

The  pluntiff ,  in  his  reply,  sud  that  the  assign- 
ment was  not  an  absolute  assignment,  but  was  by 
way  of  charge  only  as  a  continuiz^  security  to 
Lloyd's  Bank  for  all  moneys  due  or  to  become  due 
from  him  to  tiiem. 

The  point  thus  raised  was  ordered  to  be  argued 
before  the  trial  of  the  action. 

Wright,  J.  held  that  the  assignment  was  not  an 
absolute  one,  because  it  was  a  continuing  seoority 
for  moneys  due  or  to  become  due  by  the  plaintiff 
to  the  bank,  and  that  (he  adum  was  tharatMe 
maintainable. 

The  defendants  appealed. 

The  Sopreme  Court  of  Jodicatme  Act  1873 
(36  &  37  Tict.  o.  66]  provides  as  foUom : 

Seat.  25,  nb-seot.  6.  Any  absolote  assignment  by 
writing  nnder  the  hand  of  the  aaaignor  (not  pnrptHtiiif 
to  be  by  way  of  charge  only)  of  any  debt  or  othsr  le^al 
chote  in  action  of  wUoh  exprees  notioe  in  writing  ahall 
hare  been  given  to  the  debtor  .  .  .  shall  be  and  be 
deemed  to  have  been  etfeotDsl  in  law  ...  to  paas 
and  tnmrfar  the  legal  ri^t  to  soeh  debt  orefcoee  e« 
action  ham  the  date  of  snob  notios,  sad  all  legal  asMl 
other  remedies  for  the  same.   .   .  . 

8.  T.  Evan*,  K.C.  and  B.  E.  L.  Vaughan. 
WiUiams  for  the  defendants. — The  assignment  is 
an  abeolutoime  within  sect.  25,  sub.Bect.6.  Undflr 
it  all  the  plaintiff's  z^hte  paaaed  to  the  bank,  ao 
that  the  defendante  wmld  M  bound  to  pay  to  the 
bank  any  money  due  undw  their  oontnet  with  the 
plaintiff.  The  phuntiff  is  therefore  nnaUe  to  sue 
the  defendants  for  money  payable  by  them  nnder 
their  contract.  An  ass^ment  is  n(me  the  leas 
absolute  within  the  meaning  of  this  section  because 
it  contains  a  proviso  for  iedempti(m,  or  a  trust  ia 
respect  of  ai^  numey  reooverea: 

Tanerei  v.  I>Aaiioa  Bay  and  Boat  Africa  BaOwajf 
Company,  61  L.  T.  Bep.  329 ;  S3  Q.  B.  Dir.  339  ; 
Durham  Brothers  t.  Bob&rtton,  78  L.  T.  Bep.  438  ; 

(1898)  1  Q.  B.  765 ; 
Comfort  V.  Sett;  64  h.  T.  Bep.  685 ;  (1891)  1  Q.  B. 
737; 

Briee  v.  Bannufer,  88  L.  T.  Bqp.  739 ;  8  Q.  B.  Dir. 
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SurMuM  T.  HMt  SO  L.  T.  iUp.  788 ;  13  Q.  B.  Dir. 
847; 

Wieimer  t.  Rackow,  76  L.  T.  Bsp.  448. 
Thej  also  contended  tiiat  if  the  asmgnment  were 
not  abecdnte  within  sect  25.  sub-sect.  6,  it  was  an 
equitable  asBignment.  and  Llojd's  Bank  oaghb  to 
have  been  joirod  as  plaintiffs. 

Lewis  M.  Biekeards  for  the  plaintiff.— This  is 
not  an  absolate  assignmrat.  It  is  made  by  way 
ot  ohanfB  only.  It  was  made  to  secure  the  repay- 
ment of  money  which  might  become  doe  to  the 
bank.  There  cannot  he  an  absolute  assignment 
in  respect  of  an  nnasoertained  sum.  MoreoTw, 
the  asmgnment  only  porports  to  be  of  so  maoh  of 
the  money  doe  to  the  plaintiff  as  will  snfiBoe  to 
cover  the  money  dne  from  him  to  the  bank.  He 
has  not  asngned  the  whde  <rf  his  rights  to  the 
moneiy  payable  by  the  deCmdanta : 

ir«reanliZ0  RtjUc  of  London  v.  Evatu,  81  Ii.  T.  Bq>. 

876;  a899)2<).  B.  618; 
JoMt  T.  Htmphny*.  85  L.  T.  B«p.  486;  (1902)  1 

E.B.  10. 


Evam,  E.O.  in  npfy. 


Cttr.  adn.  mUt 


June  11.— Kathew.  L.J.— This  is  an  appeal 
from  a  judgment  of  Wright,  J.  in  which  he  held 
that  the  assignment  made  by  tiie  plaintiff  was 
not  an  ahatdnte  asstgnment  witiiin  sect  25,  snb* 
sect,  6  of  the  Jndioanire  Aot  1873,  but  waa  onlr  a 
charge.  The  leaned  jndge  held,  tberefoie,  tnat 
the  action  had  been  propeuy  bronght  in  tbe  name 
of  the  assignor.   The  fefendanta  contended  that 
tiie  asrignment  was  an  ahsolate  one,  and  that 
therefore  tiie  action  onght  not  to  have  beok 
brought  in  the  name  of  the  assignor.   Now,  in 
ereiy  case  of  this  kind  the  terms  of  the  assign- 
ment must  he  referred  to  in  order  to  &ai 
out  the  meaning  of  the  document.    It  is  clear 
that  if  no  more  than  a  charge  was  intended  by 
the  parties,  the  case  is  not  within  sect  25,  aul>< 
sect.  6 ;  bat,  on  the  other  hand,  if  all  the  t^hts 
of  the  asugnor  were  intended  to  pass  to  the 
assignee,  the  case  is  within  the  proviraons  of  the 
Act   The  langnage  need  in  the  document  nems 
to  me  to  indicate  uiat  the  asrignment  waa  afaeo- 
Inte.  The  dronmataoces  under  whidi  it  was  made 
were  fheae  ;  The  pluntiff  was  a  builder,  and  had 
contracted  with  the  defendants  to  erect  certain 
buildings.   Some  months  after  he  assigned  to 
Jjlojd'a  Bank  all  moneys  due  or  to  become  due  to 
him  from  tiie  defendants  under  his  contract  with 
them,  and  on  the  same  day  the  bank  gave  notice 
of  the  assignment  to  the  defendants.   When  the 
boil^mg  to  be  done  under  the  contract  was  com- 
pleted, a  dispute  arose  as  to  the  amount  of  the 
Dalanoe  dne  to  the  builder,  who  eventually  brought 
the  present  action  churning  2788Z.   In  their  state- 
ment of  defence  the  defendants  pleaded  that  the 
pluntiff,  by  reason  of  the  assignment  and  notice, 
was  not  entitied  to  bring  the  action.   Now,  what 
was  the  effect  of  the  asrignmant  and  notice  F 
It  seems  perfectly  dear  to  me  tlut  the  intentimi 
was  to  pass  to  Lloyd's  Bank  oompMe  oontrol  over 
all  moneys  to  he  paid  to  the  wintiff  under  his 
contract  with  ilie  defendanta.  THie  bank  waa  for 
all  purposes  in  the  podtion  of  the^^aintiff.  That 
bdng  so,  unless  there  is  some  difficulty  in  the 
way,  it  is  dear  that  the  aadgnment  was  an  abso- 
lute one ;  that  is  to  say,  it  was  an  assignment  by 
which  ail  the  rights  of  the  asngnor  under  a 
certain  ocmtraot  wwe  intended  to  pass  to  the 


assignee.  Wright,  J.  hdd  that  the  assignment  wae 
not  absolute  becauae  it  was  a  continuing  security 
for  moneys  due  or  to  beoome  due  from  the  bank. 
If  that  were  the  true  criterion,  a  mcnrtgage  could 
not  he  an  absolute  aasi^iment  within  sect  25, 
sub-sect.  6.  A  mortgage  is  a  security,  but  it  is 
an  absolute  aasignment  within  the  meaning  of  tha 
Act  because  all  tlie  rights  of  the  mortgagor  in 
the  mortgaged  propari^  pass  to  the  mortgagee. 
The  principle  is  illnstratea  by  the  decisions  of  tiw 
Ooun  ot  Appeal  in  Contort  r.  Setta  {vbi  sup.)  and 
in  Durham  Srofhen  t.  BabmriaM  (u&t  mip.)<  ^ 
Contort  T.  B«tU  otediton  of  tiie  drasndaub 
assigned  their  debts  to  the  plaintiff  on  the  terme 
that  he  should  proceed  to  recover  tiie  same  and 
pa^  to  the  creditore  proportionatdy  the  amoout 
wtuch  he  might  be  able  to  recover.  The  document- 
was  in  form  an  absolute  asrimment  (rf  the  debts, 
but  it  contained  a  trost  for  payment  of  the 
moneys  to  be  recovered  to  the  creditors.  The 
Court  of  Appeal  hdd  that  the  assignment  waa  an 
absolute  one  within  the  Aot  The  prindple  which 
was  there  acted  upon  is  entirdy  appUcable  to  the 
present  case.   The  oases  which  the  plaintiff  in  Uie 

S resent  case  principally  relied  on  were  Mercantile 
tank  of  London  v,  Evans  (u&t  tup.)  and  Jone*  v. 
Sum^nrey*  {uhi  mp,).  In  each  <^  those  casee 
general  words  were  used,  but  on  looking  at  the 
whole  document  in  eadi  case  it  is  dear  that  tiie 
intention  waa  to  assign  <mly  so  much  ci  the 
aemgnor's  olaim  a«  wonid  be  enough  to  provide 
the  assignee  with  200Z.  in  the  one  oaae,  and 
221.  lOi.  in  the  other.  It  is  dear,  therefore,  that 
the  tane  oharaoter  of  the  aadgnments  in  those 
oases  was  that  <rf  a  charge  only.  The  distinotion 
between  those  oases  and  the  present  case  is  plain, 
and  it  is  notnecessary  to  dwell  farther  apon  them. 
One  of  the  questions  raised  in  the  argument  here 
was  whether  an  absolute  assignment  of  part  of  a- 
particular  fund  is  within  sect  25.  It  is  not  neces- 
sary in  this  case  to  gire  any  answer  to  that  qaes. 
tion,  but  it  seems  to  me  tiiat  there  is  much  reason 
for  saying  that  it  is  not  within  the  Act  A  further 
question  was  also  nused  as  to  who  should  be 
named  aa  nlaintiffs  if  this  assignment  were  not 
abadnte.  But  that  question  also  it  is  not  neoes- 
sarj  to  dedde.  In  my  jn^;meut  this  asmgnment 
was  anahedateau,  uidthatis  oiough  to  dispose- 
of  the  whole  case.  I  tUnk,  therefore,  that  the 
appeal  must  be  allowed. 

CozENB-HAitDT.  L.J.  read  the  following  jndf;- 
ment: — The  question  raised  by  this  apueal  is, 
whether  a  document  of  the  7th  Slaroh  1901  is  an 
"  absolute  assignment  (not  purporting  to  be  by 
way  of  charge  only) "  witmn  the  meaning  of 
sect  25,  sub-sect  6,  of  the  Judicature  Act  1873. 
Now,  it  has  been  repeatedly  held  that  the  word 
"absolute"  does  not  mean  absolute  by  way  of 
sale,  and  Uiat  an  assignment  may  be  absolute 
though  by  way  of  mortgage:  (see  Burlingon  v. 
Sail  (uhi  sup.)  and  Tanerea  v.  Ihlagoa  Baytmct 
Eaat  Africa  SaUwojf  Company  {ubi  sup.).  These 
were dednons of  Divisional  Oourts;  bottheCourt 
of  Aweal  has  adopted  the  same  view.  In  Durham, 
Srotaen  t.  BoluSiaon  {ubi  mp.)  this  court  held 
that  the  partionlar  dooument  in  question  was  not 
absolute  but  otmditional.  The  judgment  ot  Ohitfy, 
L.J.  is,  however,  very  much  in  point.  He  there 
said :  *'  To  bring  a  case  within  the  sub-section 
transferring  the  legal  right  to  sue  for  the  debt 
and  empowering  the  asdgnee  to  fipve  a  good  dis- 
chai^  for  the  debt  there  must  be  (m  the  ungoage 
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of  the  snb-Bection)  an  absolute  asaignmaut  not 
pnrportiiiK  to  be  by  way  of  charge  only.  It  is 
reqniute  that  the  assignment  shonld  be,  or  at  ^ 
«Tenta  purport  to  be,  absolute;  bnt  it  will  not 
sofflce  ii  the  assignnient  parport  to  be  by  way  of 
«haj^  only.  It  is  plain  toat  every  eqoitable 
aaaigmnent  in  the  wide  sense  of  t^e  twm  as  used 
in  eqnity  is  not  within  the  enactment.  As  the 
ouetment  requires  that  the  aasignment  sboald  be 
abwUnte,  the  qoestion  arow  wh«ther  a  mortgage, 
in  the  prt^er  senae  of  the  tmn,  and  as  now 

rerally  understood,  was  within  the  enactment. 
Tanered  t.  D$lagoa  Bay  and  Satt  Jfriea 
BaUway  Company  (um  sup.)  there  was  an  assign- 
ment of  the  debt  to  secure  adrances  with  a  pro- 
viso for  redemption  and  reassignment  upon 
repayment.  It  was  there  held  by  the  DiTisional 
Oonrt  (disapproTing  of  a  decision  in  National 
Provincial  Sank  of  England  t.  HarU,  44  L.  T. 
Rep.  585  ;  6  Q.  B.  Dir.  62«>)  that  such  a  mortgage 
fell  within  the  enactment.  It  appears  to  me  that 
the  decision  of  the  Divisional  Court  was  qnite 
right.  The  assignment  of  the  debt  was  absolute ; 
it  purported  to  pass  the  entire  interest  of  the 
assignor  in  the  debt  to  the  mortgagee,  and  it  was 
not  an  assignment  purporting  to  do  by  war  of 
■cAsige  only.  The  mortgagor-anignor  hM  a  nght 
to  leiSeem,  and  on  repayment  of  the  advances  a 
cwht  to  have  the  assi^^ied  debt  rea«Mgned  to  him. 
Kotice  of  the  reassignment  pnrsoant  to  the  sub- 
seotion  would  be  given  to  the  original  debtor,  and 
be  would  thus  know  with  certainty  in  whom  the 
legal  right  to  sue  htm  was  vested.  I  think  that 
the  principle  of  the  decision  ought  not  to  be 
confined  to  the  case  where  there  is  an  express 
provision  for  reassignment.  Where  there  is  an 
absolute  assignment  ot  the  debt,  bnt  by  way  of 
security,  equity  would  imply  a  right  to  a  reassign* 
tnent  on  redemption,  and  the  sub'Seotion  would 
apply  to  the  case  of  such  an  absolute  assignment." 
It  was  suggested  to  us  in  argument  that  this  was 
in  some  way  inconsistent  with  the  subsequent  case 
in  this  court  of  MereantHe  Banlt  of  London  v. 
Sw/n*  [uhi  sup.).  I  csnnot,  however,  adopt  this 
HxmtenUffli.  On  the  construction  of  the  nrticalar 
■document  before  them,  the  conrt  held  that  there 
was  not  an  assignment  of  the  whole  debt  The 
position  of  a  mortgagee  was  not  in  any  way  chal- 
wnged.  I  may  observe  that  Smith,  X-J.  was  a 
party  to  the  decision  in  BurliMon  v.  flaU  {uhi 
sup.).  If  on  the  construction  of  the  document  it 
■appears  to  be  an  absolute  assi^ment,  though 
■enbject  to  an  equity  of  redemption,  express  or 
im^ed,  it  cannot  in  my  opinion  be  material  to 
•consider  what  was  the  consideration  for  the 
assignment,  or  whether  the  security  was  for  a 
^ed  and  definite  sum,  or  for  a  current  account. 
In  ^ther  case  the  debtor  can  safely  pay  the 
assignee,  and  he  is  not  concerned  to  inquire  into 
the  state  of  the  accounts  between  the  assignor 
■and  the  assignee.  Kor  does  it  matter  that  the 
■assignee  has  obtained  a  power  ot  attorney  and  a 
•covenant  for  farther  assnrauee  iiom  the  asrignor. 
Both  these  elemmts  were  found  in  Burlimon  v. 
JSToU  {ubi  sup.)  The  real  question,  and  in  my 
■opinion  the  only  question  is  this.  Does  the  instru- 
•ment  purport  to  be  by  way  of  charge  only  P  It 
remains  to  apply  these  principles  to  the  document 
■of  the  7th  Mardi  1901.  In  my  opinion  this  is  an 
absolute  assignment,  and  it  does  not  purport  to 
-uo  by  way  ot  chaise  only.  It  assigns  all  moneys 
.due  or  to  become  due  under  the  conbtuit.  It 
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follows  that  the  plaintiff  Hughes  has  no  right 
of  action,  and  that  the  order  of  Wright.  J.  most 
bedisohsrsed.  Appeal  aJhwed. 

Solicitors  tor  the  plaintiff,  Pofersons,  Snow, 
Bloxam,  and  Kinder,  for  HadUy  and  Dain, 
Birmingham. 

Solicitors  tor  the  defendants,  Vanderpump  and 
8m»,  for  DonisI  XvanB,  Brecon. 


Wednesday,  June  25. 
(Before  Oollins.  H.R.,  Hathbw  and  Oosbhs- 
Habdt.  L.JJ.) 
Abbahaji  v.  Bullock,  (a) 

AFPIAL  nOU  TBB  KZNO'S  BSHCH  DITISIOir. 

Master  and  servtmt—Negligenee—Hire  of  carriage 
and  driver  for  the  use  of  a  jeweller's  traveller— 
Implied  duty  of  jobmaster — Driver's  dutu  to 
take  care  of  carriage  in  a&senes  of  traveller — 
Theft  of  jewels  from  inside  of  carriage— Be- 
moteness  of  damage. 

A  manufaduiring  jeweller  hired  from  a  jobmaster 
a  carriage  with  a  horse  and  driver  at  an  agreed 
weekly  eum  for  the  expresi  purpose  of  sending 
his  traveller  with  a  stock  of  jewels  to  go  round 
to  his  customers.  One  day  while  maJeing  his 
rounds  the  traveller  went  into  an  hotel  and  left 
the  carriage,  with  a  stock  of  jewels  inside  it,  in  the 
charge  of  the  driver.  Before  leainng  the  carriage 
the  traveller  lodeed  the  door.  The  driver  then 
trenf  into  a  coffee-house,  leaving  the  carriage 
unattended  in  the  street.  A  thief  drove  the 
carriage  away  and  stole  the  jewels.  The  jeweller 
brougni  an  actio*  againH  the  jobmaster  to  reeover 
the  value  of  ffcs  smenyetrsZi. 

f  eU,  TtioeirtnM  Oe  judqmerA  of  BiSUu,  J.  reported 
85  £.  T.  Bep.  237,  that  it  was  the  duty  of  the 
d^endant  m  provide  a  driver  who  should  take 
ordinary  care  of  the  carriage  during  the  tem- 
porary absence  of  the  traveller,  and  that  the 
theft  of  the  jewels  was  the  natural  and  ordinetry 
result  of  a  breach  of  tuA  duty,  so  as  to  make  the 
d^endant  liable  for  the  2m«  tigered  by  Ike 
piainHff. 

This  was  an  avpea!  by  the  plaintiff  from  the 
judgment  ot  Riojey,  J.  at  the  trial  ot  the  action 
without  a  jury. 

The  plaintiff  was  a  manufacturer  ot  jewellery 
and  the  defendant  was  a  jobmaster. 

The  action  was  brought  to  recover  4601.,  the 
agreed  value  of  some  jewellery  which  had  been 
stolen  in  conseqnenoe,  as  the  plaintiff  allied,  ot 
the  neglinnoe  m  the  defendant's  servant. 

It  had  beui  tiie  practioe  of  the  plaintiff  to  hire  ■ 
tor  the  purposes  ox  his  trade  a  nongham,  horse,  * 
and  driver,  and  to  send  ont  a  traveler  eveiy  day 
to  make  the  round  ot  his  cnstomers.  taking  wiu 
him  in  the  carriage  a  cousiderablo  stodc  of 
jewelletj. 

On  the  2l8t  Jane  1898  the  defendant  wrote  and 
sent  to  the  plaintiff  tiie  following  lettv 

OsntisDiSD,— Befsrriiv  to  oonvsrsation  rs  branghan, 
I  ahftU  be  pleased  to  soi^ly  ^ou  with  sune  brongfliaBL  u 
yon  are  having  ftt  81,  for  the  five  dajs  week,  pajable 
monthly.  Holidays  or  days  it  is  not  reqaized  to  be 
allowed  for.  Yon  oaa  ohooss  the  broagh&m  yourstf . 
and  I  will  keep  the  stune  ooaobman  (Shsd),  psying  bias 
18ff.  weekly  for  five  days,  and  will  try  and  give  him 

W  Biported  by  E.  Kaslst  Sun,  Mmi^gBsKtimm^lMn 
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work  the  oOmt  two  (bgr*  with  aztnp^.  Baplj  wUl 
obligft — Yoan  tralft  Bollock. 

On  the  28Ui  Jane  the  pldntiff  wrote  end  eent 
the  defendant  tlie  f ollowug  letter : — 

To  Mr.  T.  Bollook,— Dear  Sir,— In  uoordMtce  with 
your  fATOor  of  tta*  2lBtii)it.,  ploMO  stftrt  the  broagham 
on  Hondfty  next  (the  4th  Jnlj)  at  9.15  a.m.  We  oailed 
yeiterday  at  Meam.  Alford  Alder  and  mw  a 

broagham,  Mo.  18S,  which  we  ahoold  yery  muoh  like  to 
hare,  if  joa  will  oall  and  aee  them  not  laier  than  to-day 
about  it,  otherwiee  they  oonH  not  get  it  ready  in  time. 
Th«7  woold  bavo  to  pnt  a  aide  ib^  and  ipeak'ng  tabe 
in  it.  Wa  thall  bo  g^  if  you  will  gin  tUa  mattwyonr 
immodiato  attentfan,  and  let  ni  know  aa  aooo  aa  you 
haTO  aztaoged  it — 7onra  faitUnlly,  par  pro.  BABim 
Abbahaks. 

The  brougham  ia  qaestion  was  fitted  up 
accordingly  and  waa  regularlr  nsed  aa  above 
•tated  bj  Cohen,  the  plaintiff's  trareller,  with 
Shed  as  coachman,  nntil  June  1900.  Shed  then 
left,  and  his  place  waa  taken  by  a  man  named 
MillB,  who  oontinned  to  drive  the  brougham  till 
the  24th  Oct.  1900. 

On  the  24th  Got  1900,  at  aboafc  one  o'clock, 
Cohen  went  into  an  hotel  in  the  Old  Kent-rood  to 
get  his  luncheon. 

Before  going  into  the  hotel  Cohen  locked  up 
the  brougham,  in  which  was  the  jewellezy  the  loss 
of  which  was  tiie  subject  of  this  action,  uid  left  ic 
in  charge  of  Mills. 

Mills  drove  the  oarziage  a  few  yards  and  then 
went  into  a  ooffiee  tavern  to  get  his  dinner, 
leaving  the  brongham  standing  unattended  in  the 
street. 

Someone  seized  the  opportunity  and  drove  off 
irith  the  carriage.  The  carriage  was  only  re- 
oorered  late  in  too  evening,  and  when  it  was  fotmd 
at  Brixton  the  jewels  tiiut  Gofaen  had  left  inside 
it  had  ^sappeared. 

The  plaintiff  then  brought  the  present  action, 
alleging  that  the  loss  of  the  jewels  was  caused  by 
tlie  negligence  of  Mills,  the  defendant's  servant 

The  action  was  tried  before  Ridley,  J.  without 
a  jory.  The  learned  judge  held  that  the  protec- 
tion of  the  jewels  was  no  wrt  of  the  duties  of 
Mills,  and  that  the  traveller  Cohen  was  Uie  person 
■who  was  responsible  for  their  safe  oostody.  He 
tbsniam  gave  judgment  for  tiie  defendant. 

The  case  is  reported  85  L.  T.  Bep.  237. 

The  plaintiff  appealed. 

C.  A.  Biuull,  K.C.  {8im$  William$  with  him) 
for  the  pkUntiff.— The  defendant  undertook  to 
manage  xhe  brongham  properly.  The  ooaohman's 
dat^  was  not  limited  to  tne  mere  driving  of  the 
horse.  It  was  part  of  his  duty  to  take  oare  of  the 
carriage  when  it  was  standing  still  in  the  tem- 
porary alwence  ot  Cohen.  The  defendant,  as  the 
correspondence  shows,  knew  what  was  the  purpose 
for  which  the  plaintiff  hired  it — viz.,  for  carrying 
about  a  traveller  with  a  stock  of  jewellery.  [He 
-was  stopped.] 

Diekena,  K.C.  end  Sehwahe  for  the  defendant. — 
The  sole  duty  of  the  driver,  so  far  as  the  defen- 
dant waa  concerned,  was  to  drive  properly.  When 
Cohen  got  ont  of  the  brongham  to  go  into  a  shop, 
leaving  the  jewellery  in  charge  of  lAiUs,  he  was 
nsing  Mills  as  his  servant   Mills  was  the  general 
servant  of  the  defendant,  but  for  that  special 
purpose  he  was  acting  as  the  servant  of  Cohen ; 
Donovan  t.  Laingt  Wharton,  and  Down  Conrirue- 
tion  8yndieat0  Ltmittd,  69  L.  T.  Bep.  512 ;  (1898) 
1  Q.  B.  629. 
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There  was  never  any  bailment  of  the  jewels  to 
the  defendant's  servant.  Mills  could  not  be  said 
to  have  been  in  charge  of  the  jewels  when  Cohen 
was  in  the  carriage,  any  more  than  he  would 
have  been  in  charge  ot  jewels  in  Cohen's  pockets ; 
and  the  mere  fact  of  Cohen's  getting  out  of  the 
carriage  would  not  transfer  the  possession  of  the 
jewels  to  Mills.  Cohen  knew  that  Mills  was  in 
the  babit  of  leaving  the  carriage  unattended,  or 
he  oaght  to  have  known  it,  and  by  his  negligence 
in  allowing  it  he  contributed  to  the  loss.  More- 
over, even  if  the  defendant  has,  by  his  servant, 
been  guilty  of  any  negligence,  the  negligence  was 
not  the  cause  of  the  loss  of  the  jewels.  It  is  not 
the  natural  and  ordinary  o<msequence  ot  leaving 
jewels  in  a  locked-up  brougham  tliat  they  shonld 
be  stolen: 

Mayno  on  Damagea,  6th  edit,  pp.  T8,  90i 
Re  Dnittd  Service  Cmpany,  Johmton'a  Claim,  24 
L.  T.  Uep.  115i  L.  Bap.  6  Ob.  212. 

In  a  case  in  which  a  passeoger  claimed  to  recover  as 
damages  from  a  railway  company  a  snm  of  money 
of  which  he  had  been  robbed  in  oonsequenoe.  as 
be  alleged,  of  the  company's  negligence  in  allow, 
ing  thtir  carriage  to  be  ovuvnwded,  the  Court 
of  Appeal  held  the  dunage  to  be  too  remote : 

Cobb  T.  Gnat  Wutm-n  JhHway  Company,  68  L.  T. 
Bep.  483 1  (1898J  1  Q.  B.  459. 
Lord  Esher,  M.B.  there  said :  *'  It  was  the  dnf^  ot 
the  defendants  not  to  allow  their  carriage  to  be 
overcrowded.  But  then  it  is  necessary  to  show 
that  the  alleged  damage  was  such  as  would 
natui-ally  and  ordinarily  result  from  such  breach 
of  duty.  It  cannot  be  considered  as  the  probable 
and  ordinary  result  of  allowing  a  compartment 
of  a  nulway  carriage  to  be  overcrowded  that  a 
passenger  sboald  be  robbed  by  his  fellow-pas- 
sengers.  The  damage  alleged  is  too  remote." 

CoLLiNB,  M.B. — I  am  of  opinion  that  this 
appeal  must  be  aJlowed.  The  facts  of  the  case  are 
simple.  The  plaintiff  is  a  manufocturer  of  jewel> 
leiy  and  the  defendant  is  a  jobmaster.  The  plain- 
tiff entered  into  a  oontraot  with  the  defendant  for 
the  hire  of  a  brougham  with  a  horse  and  driver. 
The  contract  is  contained  in  two  letters  of  the 
21st  and  the  28th  June  [His  Lordship  read  the 
two  letters  which  are  sec  out  jupra].  The  con< 
tract  was  made  with  reference  to  the  intended  use 
of  the  carriage  by  the  plaintiff's  traveller,  and 
certain  structural  alterations  were  made  in  the 
interior  of  the  carriage  for  the  purpose  of  making 
it  man  mmvenient  for  his  osia^  It  is  olear  that 
when  the  defendant  entered  into  the  oontraot  he 
was  w^  aware  of  the  purpose  for  which  the  plain- 
tiff required  the  oarri^e^  There  was,  therefore, 
an  obligation  incumbent  on  the  d^endant  not  only 
to  furnish  a  carriage  reasonably  fitted  ana 
adapted  for  the  particular  purpose  known  to 
him,  but  also  to  supply  a  driver  who  should  drive 
with  care  and  should  act  in  the  usual  way  as 
regards  taking  care  of  the  carriage  in  the  occa- 
sional and  temporary  absence  of  the  traveller. 
Bidley,  J.  came  to  the  conclusion  that  the  relation* 
ship  created  between  the  plaintiff  and  the  defen- 
dant did  not  involve  any  duty  on  the  part  of  fhe 
defendant  to  see  that  the  carriage  was  safe- 
guarded in  Cohen's  absence.  But,  in  my  opinion, 
it  ia  a  reasonable  and  proper  inference  to  draw 
from  the  contract  snd  the  oiroumstances  under 
which  it  waa  made^  that  the  defendant  undertook 
to  supply  a  driver  who  woold  take  ordinary  oare 
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of  the  carriage  when  Oohnt  was  obliged  to  leaTe 
it.  Bidley,  J.  held  titat  the  defendant  was  not 
liable  in  the  action  on  two  grounds.  He  said : 
"  First,  the  loss  was  the  theft  of  the  goods  which 
was  not  within  the  scope  of  the  drirer's  daty,  as 
the  servant  of  the  defendant,  to  protect;  so  that 
the  latter  is  not  liable  for  negligence  committed 
in  performance  of  any  duty  owed  by  him."  And 
then  he  said  that,  secondly,  the  drirer  was  qua  the 
OQBtody  of  the  goods  nnder  the  control  of  Cohen, 
and  that  Cohen  was  the  only  person  responsible 
to  the  plaintiff  for  the  safety  of  the  jewels.  As 
to  the  nrst  point,  I  hare  alr^idy  said  that  I  think 
that  the  defendant  was  under  an  obligation  to 
use  ordinary  care  in  looking  after  the  carriage  in 
Cohen's  absenoa,  and  that  hit  servant  failed  in 
that  respect.  As  to  the  seoond  point,  I  can  see 
no  foonaation  for  it  in  the  evidence  before  the 
learned  jndige,  and  tiMrefcne  I  cannot  agrw  with 
him  in  his  holding  tbat  the  position  of  Cohen 
negatived  the  liability  of  the  defendant.  It  seems 
to  me  that  the  deoiuon  oi  the  learned  judge 
oomee  to  this  ;  that  the  loss  was  due  to  omtri- 
butory  negligence  by  Cohen.  That  is  to  say,  that 
Cohen  knew  that  the  driver  was  in  the  habit  of 
leaving  the  carriage  unattended,  aqd  that  his 
acqoiescenoe  was  such  as  to  bar  the  plaintiff  from 
relying  on  the  negligence  of  the  driver.  But  then 
the  express  findii^  of  the  learned  judge  negative 
that  view.  Cohen  denied  ever  having  known  that 
Jllills  left  the  brougham  imattended,  and  the 
learned  judge  says  as  to  that,  "  I  think  that  the 
proper  inference  to  draw  from  this  evidence  is 
tbat  Uills  had  dime  the  same  thing  before,  but 
tiiatk  if  OoheB  had  the  opporfconi^  <tf  knowmg  it, 
it  had  escaped  his  notice.^  And  later  on  in  his 
judgment  he  said :  "  I  tlunk  tiiat  Cohen,  though 
he  did  not  Imow  that  the  driver  was  in  the  habit  of 
leaving  the  brougham  unattended,  ought  to  have 
known  it."  I  cannot  see  the  ground  of  the 
learned  judge's  decision.  The  proper  view  to 
take  of  the  case  seems  to  me  to  be  simply  this, 
that  the  contract  involved  an  obligation  upon 
the  def«adant  that  the  driver  he  supplied 
should  use  ordinary  care,  not  merely  in  driving, 
but  in  looking  after  the  carriage  when  Cohen  was 
away,  and  that  he  f^ed  to  carry  out  that  obliga- 
tion. Then  it  was  said  that  the  coming  of  the 
thief  and  his  stealing  the  jewels  intn^noed  a 
new  element,  that  the  crime  he  committed  inter- 
vened between  the  act  of  negligence  on  the  part 
of  the  defendant  and  the  Ion  enflered  the 
plaintiff,  so  that  tiie  ehain  of  cansality  between 
them  was  broken.  Beferenoe  was  made  to  the 
«a8e  of  Cobb  t.  Crrea<  We$tem  Batltwiy  Company 
{tM  «up>).  but  in  that  case  there  was  an  obvious 
break  in  the  chain  between  the  company's  negli- 
gence and  the  theft  of  the  plaintiff's  money.  In 
that  case  the  loss  was  caused  by  a  fresh  inter- 
vening act.  In  the  present  case  the  breach  of 
duty  was  the  direct  cause  of  the  loss.  The  very 
thing  contemplated  by  the  obligation  on  the 
defendant  to  take  care  of  the  carriage  in  Cohen's 
absence  was  the  guarding  against  the  possibility 
of  a  thief  taking  the  jeweu.  If  that  was  the 
object  for  which  this  daty  was  imposed  on  the 
defendant,  it  seems  to  me  impossible  to  say  that 
the  stealing  of  the  jewels  by  a  thief  was  too 
remote  a  consequence  of  the  defendant's  breach 
of  dut^.  For  these  reastms  I  think  tbat  the 
judgment  of  the  learned  jndge  was  wnmg,  and 
that  the  appeal  must  he  aUowlDd. 


Hathbw,  L.J. — I  am  ot  &a  same  opinion.  It 
is  clear  from  the  two  letters  that  have  t>een  read, 
that  the  defendant  contracted  to  supply  a  careful 
driver.  What,  then,  were  the  limits  of  the  care  to 
be  shown  by  the  drivra-  P  That  qneation  depends 
on  the  circumatanoes  of  the  case.  It  was  ocm- 
tended  that  the  care  to  be  shown  by  the  drivw 
was  simply  in  driving  the  oarrii^  properly,  bat 
the  defendant  knew  the  purposes  for  which  the 
carriage  was  hired,  and  that  the  plaintiffs 
tjuvelier  would  be  frequently  Iwvin^  the  carriage 
with  valuable  jewels  inside  it.  I  think  it  was  the 
duty  of  the  driver  to  take  care  of  the  carriage 
wh^  the  traveller  left  it.  It  was  suggeeted  that 
even  if  the  loss  ot  the  jewels  was  due  to  the 
carrteseneea  of  tihe  driver  euppiied  bj  the  deCoii- 
dant,  yet  the  driver  onght  to  be  otm^dered  aa 
bong  the  temporary  servant  of  the  traveller  iae 
the  purpose  of  taking  oare  of  the  jewda  when 
the  traveller  left  the  carrii^  That  snggeetion. 
seems  to  me  to  be  utterly  remote  from  tbs  real 
facts  of  the  case.  Then  it  was  said  that  tite 
damage  suffered  by  the  plaintiff  was  too  remote. 
The  answer  to  that  is,  that  the  loss  of  the  jewels 
by  theft  was  the  very  thing  that  was  likely  to 
follow  from  any  oimssi(m  by  the  driver  to  look 
after  the  carriage  as  he  was  bound  to  do.  I  agree 
that  the  appeal  must  be  allowed. 

Cozeh8.Habdt,LJ.— Iagree,andhavenofihing 

Appecd  allowed. 

Solicitors  for  the  plaintiff,  SitcUon,  MaUkeWf 

and  Co. 

Solicitor  for  the  defendant,  C.  V.  WhUgnave, 


HIGH  COURT  OF  JUSTICE. 

CHANCEBT  DITISION. 
Wednesday  f  May  7. 
(Before  Kkkkwioh,  J.) 
Bashabd  v.  Gbkat  Wbstbbk  Batlwat  abd 

OTHSBB.  (a) 

Railway  —  CompvUory  powert  —  Right  of  way — 
Obatruction  —  Injunction  —  Compensation  — 
LaTide  Clauaei  Con$olidation  Act  1845  (8^9 
Viet.  c.  18),  8. 68 — Railway  ClauMet  Coneolida^on 
Act  1815  {3  A  9  Viet.  e.  2U),«s.  16,53,54,55,58— 
Great  Western  BaUuxtu  Act  1899  (fiZJtCS  VieL 
c.  187).  «s.  5,  U. 

Motion  by  the  plaintiff  to  restrain  the  defendani 
railway  company  and  their  eontraetor$  from 
obttrueting  and  interf&ring  with  the  right  of  warn 
of  the  plaintiff  over  a  certain  occupation  road^ 
and  from  permitHng  any  railway  to  continue 
upon,  and  from  running  traine  or  loeomotivea 
along  the  road.  The  defendante  had  laid  down 
a  line  whidi  paaeed  aiong  the  ocet^taUon  road, 
and  ran  trains  thereon  for  the  purpose  of  carrying 
the  plant  and  necessary  maUnals  for  the  oon- 
etruetion  of  the  lines  authorised  by  ihe  Great 
Western  fiaUway  Act  1899. 

Held,  that  iAs  platnC^  was  nof  eniided  io  an  tm. 
jwdcHiM,  InU  thai  he  had  his  rswtedyhy  compen- 
sation wader  sect.  68  of  the  Lands  Clauses  Cms- 
solidaiion  Act  1845,  because  his  property  Jbiui 
been  injuriously  affected. 


(a)  Beportedb7FftAK0UE.ADT,li«.,  BMrimr  M.I.sw. 
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This  was  a  motion  for  an  injnnotion  to  restrain 
the  defendanta,  and  tb^  reepectire  contraotors, 
vorlunen,  Bervanta,  and  agents,  from  obBtmoting 
or  interf ering  vith  the  rigitt  of  way  of  the  plaintiff 
Barnard  and  ^rsons  aathorised  \>j  him  orer  a 
oertain  occupation  road  leading  from  Bookingham 
Boad  to  Bamfield  Place,  in  the  parish  of  Uxbridge, 
and  from  permitting  any  railway  line  to  oontanne 
□pon,  and  from  running  trains  or  looomotivea 
along  tiie  said  ooonpation  road. 

Under  tbe  provisions  of  the  Great  Western 
Railway  Act  1899  (which  incorporated  the  Lands 
ClanaeB  Oon8olidation.^jt  and  the  Railway  Clansea 
OtauoUdatiott  Act  1845)  the  Great  Western  BiOl. 
way  an  anthoiised  to  Imild  certain  railways  in 
the  neiglibonrhood  of  Uxbridge,  and  by  aect.  5  oi 
their  Act  the  company  are  anthorised  to  rater 
upon  and  take  snob  of  tbe  landa  delmeated  upon 
the  daporited.  plana,  and  deacribed  in  the  deooaited 
bo(^  at  reference  aa  may  be  reqnired  for  the 
pmpona  of  tbe  nndertaking. 

jBeet  44  of  tiie  Act  enaota  that 

All  tighta  of  waj  om  or  along  the  portiona  of  xoads, 
itnats,  foo^Nkths,  or  highwajs,  wUeh  ahall  nndsr  Um 
porisioiia  ti  this  Aot  be  stopped  up,  and  all  rights  of 
WKj  over  aay  d  the  lands  whiob  shaJl  under  tha  oom- 
pabory  powara  of  tUa  Aot  be  pnrohaaed  or  aoqoired, 
■hsU  ba  Bad  the  same  are  beiaby  extingiiisbed. 

In  pnranance  of  tbe  powers  ot  the  Act,  the  defen- 
danta Pauling  and  Ga,  the  oontraotors,  laid  down  a 
line  whioh  paaaed  along  ihe  occupation  road,  and 
ran  truns  uiereon  for  the  pnrposeof  carrying  tbe 
plant  and  neceaaai^  matrass  for  tbe  oonatmcbiou 
of  the  linea  antbonaed  by  the  Aot. 

The  plaintiff,  who  is  the  owner  of  four  houses 
in  Banmeld  Place,  which  leads  into  tbe  occupation 
road,  t^ien  brought  this  action  agunat  the  rulway 
company  and  the  oontractora. 

The  defendanta  alleged  that  the  right  of  way 
waa  extingmshed  by  virtue  of  aeot  44  of  tiw 
Great  Western  B^ilway  Act  1899,  and  that  the 
plaintiff  oonld  not  obtain  an  injunotion,  but  must 
■eek  relief  under  sect  68  of  the  I«anda  Glaoaea 
Oonaolidation  Act  1845. 

Wtarringion,  E.O.  and  George  Hart  for  the 

Jlaintiff. — Sect.  68  of  tbe  Icanda  Glanaea  Consoli- 
ktion  Act  1815  is  not  applicable  to  oases  of  tem- 
porary obstmction  : 

Bieket  r.  MttropoUtan  BaHway  Company,  16  Ii.  T. 
Bop.  542 ;  L.  Bep.  2  H.  L.  175. 

The  tends  are  not  auperflnoos  lands : 

Hooper  t.  Bourne  and  Gnat  Wetttm  Railway 
Company,  37  L.  T.  Bep.  97  ;  2  Q.  B.  Dir.  339. 
The  works  referred  to  in  sect.  68  include  not  only 
the  works  antbonaed  by  the  Great  Western 
Bailway  Act  1899,  but  also  tb^  works  aathor- 
ised by  tbe  Railway  Glauses  Consolidation  Act 
1845.  The  construction  of  the  line  along  the  : 
occupation  road  is  not  authorised  by  tbe  Great 
Western  Railway  Act  1899,  and  the  defendants 
can  only  justify  their  action  under  sect.  16  of  the 
Bailway  Glauaea  Consolidation  Aot  1845,  wliich 
autluffisea  the  company  to  do  **  all  other  acta  neces- 
aary  for  making,  muntaining,  altering,  or  repair- 
ing and  using  toe  railway  " 

Btg.  T.  Wycombe  Bailway  Comprni/y,  15  L.  T.  Bep. 
610;  L.  Bap.  2  Q.  B.  310  ; 

PvgK  T.  Odlden  Folley  Bailway  Compoay,  41  Ii.  T. 
Bap.  SO;  18  Cb.  DiT.  274. 
The  railway  company  muat  prare  that  tbe  taking 
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of  tbe  land  waa  neoenary,  and  it  is  not  auffioient 
to  aay  that  it  waa  more  convenient,  and  would 
aave  expense  to  take  tbe  land  in  question  in  pre- 
ference to  other  land.  There  is  no  evidence  uiab- 
the  taking  of  this  land  was  necessary : 

Ftnwiek  r.  Xa»t  London  Railway  Company,  L.  Bap* 
20  Eq.  544. 

If  what  the  defendanta  have  done  is  not  neoea- 
aary,  then  tbe  plaintiff  has  no  remedy  midar 
sects.  53.  5^  and  55  of  tbe  Bailway  Clauses  Aot 
1845,  and  bis  only  remedy  ia  injunction, 

Neville,  E.G.  and  Soaard  Wriaht  for  tbe  Great 
Western  Riulway  Company. — The  right  of  way. 
waa  extingniahed  by  virtue  of  sect.  44  of  th» 
Great  Western  Railway  Act  1899.  The  railway 
company  are  doing  what  they  are  empowered  to  do 
by  sect.  5  of  that  Act.  Tbe  aectiona  of  the  Rail- 
way Glauses  Act  1845  cited  on  behalf  of  th& 
phuntiff  do  not  apply.  The  plaintiff,  therefore,  ia 
not  entitled  to  an  injunction  bnt  to  oompensati<m 
under  sect.  68  of  theXanda  Glaoaea  Gooaolidatioa 
Act  1845 : 

(School  Board  for  London  T.  Smith,  96  L.  T.  42i  > 

(1895)  W.  N.  87  ( 
Clark  T.  School  Booni  for  London,  20  L.  T.  Bap. 

903  ;  9  Ch.  App.  120. 

P.  0,  Lawmee,  E,0.  and  MarteUi  for  the  oon> 
tractors. 

Warriagton,  K.G.  replied. 

Kekewicb,  J. — This  case  waa  adjourned  some 
weeks  in  order  that  tbe  plaintiffs  might  hav» 
an  opportunity  of  inspecting  tbe  title  of  the  r^l- 
way  company,  it  bang  then  aunested  that  it  wm 
possible  tbi^  there  waa  an  objeoUon  to  fbeir 
I^^al  title  on  Hba  faoe  ot  their  ccmveyanoe.  That 
objection  baa  not  been  put  forwara  now,  and  it 
ia  not  necessary  to  say  any  more  about  that ;  but 
it  is  neoeaaary  to  say  aomething  about  one  or  two 
other  points  that  have  been  raiaed,  ao  tluit  we 
r.:ay  olearly  weigh  and  aee  exactly  what  haa  now  to 
be  determined.  Tbe  railwayoompany  haa  a  special 
Aot  called  the  Great  Western  Rtulway  Act  of 
1899,  by  which  tbey  are  authorised  to  make  and 
oonstruot  certain  railways,  and  by  sect.  5,  which 
is  expressed  in  the  ordinary  form,  they  are 
authorised  not  only  to  make  the  lines  but  to  enter 
upon,  take,  and  use,  such  of  the  lands  delineated 
on  the  deposited  plans  and  described  in  the 
deposited  books  of  reference  aa  required  for  t^ 
pnrpoaea  of  their  nulway.  The  Lands  Glanaea 
Aot  ia  incoinorated,  and  therefore  that  atarta 
fairly  to  enabfo  them  to  do  what  ia  neceaaaxy  to 
acquire  the  landa  tor  their  railway  and  to  oon- 
struct  it.  Bat  aect.  44  of  the  Aot  reoognisea  the 
possibility,  or  one  might  say  the  high  probability, 
of  some  of  the  lands  whiob  the  company  may 
acquire  under  that  preceding  power  being  subject 
to  rights  of  way.  And  we  know  that  as  a  matter 
of  fact  the  particular  land  here  in  question  has 
been  conveyed  to  the  company  subject  to  such 
rights  of  way  as  existed.  The  landowner  could 
od.T  convey  in  that  way — he  could  not  bar  the 
rights  of  way  which  were  vested  in  strangers. 
The  44th  section  provides  t^t  all  rights  of  way 
over  tbe  fields  "  which  shall,  under  tbe  compulsory 
powers  of  this  Act,  be  purchased  or  acquired  shaU 
be  and  tbe  same  are  hereby  extinguished."^ 
Therefore  the  oonstruoUon  of  those  words  is  now 
reasonably  plain,  aubjeot  to  a  question  as  to 
how  far  the  meaning  of  "eompuiaory  powm** 
extends;  but  if  the  landa  whi^  are  now  in 
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dintute,  or  rather  are  the  aubject  of  litigatioo, 
had  been  acquired  under  the  oompnlaoir  powers 
of  the  Act,  then  the  right  of  way  whiob  the 
pl^tiff  clunu  would  have  been  tnereby  ezttn- 
gniahed.  Now,  it  is  oommon  groand  that  in  tioB 
case  the  land  was  acqtured  by  a^eement.  The 
nulway  company  conld  only  aoqaire  land  wbioh 
waa  mentioned  in  sect.  5,  that  is,  described  in 
th^r  deposited  plane  and  books  of  reference. 
Bat  they  could  aoqaire  it  under  the  Lands  Glanses 
Act  in  two  ways— oy  agreement  or  otherwise  than 
by  agreemeat;  and,  as  everyone  who  has  had  any- 
thing to  do  with  matters  of  this  kind  knows  very 
well,  the  two  modes  of  acquiring  it  overlap  one 
another — that  is  to  say,  the  railway  company 
probably,  unless  they  have  got  already  either 
what  is  vulgarly  called  a  lobby  agreement,  or 
some  agreement  entered  into  immediately  after 
the  passing  of  the  Act,  serre  notice  to  treat  on 
all  the  landowners  eo  far  as  they  know  them,  of 
all  tiie  Iftnda  th^  require.  Then  the  next  ^oea- 
tion  is :  What  haa  to  be  done  towards  acquiring 
that  laitdP  And  it  veijr  often  is  nnneoessaiy  to 
fight  it  out  to  the  Utter  end.  Either  the  agmt  of 
t&  landowner  at  <»ioe  i^proachea  the  railway 
company  or  accepts  a  notice  to  treat ;  he  nomi- 
nates a  sorveyor  or  demands  a  jury,  and  then  the 
two  Burv^ors  agree,  or  there  is  an  agreemmt 
before  the  arbitrator  even  after  the  counsel  have 
been  instmoted  or  even  after  the  jury  have  been 
sworn.  Now,  what  is  acquired  under  the  oompal- 
soiy  powers  under  such  circumstances  as  I  have 
justtoeea  mentioning  I  think  must  remain  un- 
settled ;  but  I  have  the  conclusive  authority  of 
Sooper  T.  Bourne  in  37  L.  T  Ee^.  97 ;  2  Q.  B. 
Dtv.  339,  where  it  was  the  decision  of  a  very 
strong  court,  and  where  it  was  held  that  for  the 
oompnlaory  powers  there  must  at  any  rate  be  a 
aodee  to  teeat.  There  was  no  notice  to  treat  in 
this  ease.  Here  the  aoquisiticn  was  strictly 
aooording  to  the  Lands  Glauses  Act  bj  affreement 
and  not  otherwiee  than  by  agreement.  The  resnlt 
is  that  Ha*  land  wasnot  aoqmred  under  compoWny 
powers,  and  sect.  44  does  not  apply,  and  the  i^hts 
are  not  extinguished.  It  is  not  denied,  as  I  under- 
stand it.  that  the  plaintifF  has  a  right  of  way,  and 
therefore  the  question  mainly  is  whether  he  is 
entitled  to  an  injunction  because  he  has  not  been 
paid  anything  for  it,  or  whether  he  should  not  be 
remitted  to  his  remedy  under  the  68th  section  of 
the  Lands  Clauses  Act  as  beins  a  peraou  whose 
land  is  injuriously  affected.  Now,  the  argument 
on  behalf  of  the  plaintiff  goes  upon  this,  that  the 
only  way  in  which  the  railiray  compaoy  can 
properly  do  what  they  are  doing,  that  is  to  say, 
disturb  his  right  of  way  (it  is  not  denied  that  they 
have  disturbed  the  way),  is  to  bring  it  within 
sect.  16  of  the  Railways  Glauses  Act  1845.  That 
enables  the  railway  company  to  do  many  things, 
including  what  they  are  doing  here,  and  then, 
generally,  it  ends  by  enabling  them  to  do  "  all 
other  acto  necessary  for  making,  maintaining, 
altering,  or  repairing  and  using  the  railway." 
Now,  it  has  been  held  in  the  case  cited  to  me  by 
Mr.  Warrington  conclusively  that  "neoeaaary 
there  must  be  imported  into  the  construction  of 
the  whole  section,  and  that  the  railway  com- 
pany cannot  do  any  of  those  things  which 
they  are  thereby  authorised  to  do  unless  they  are 
necessary  for  the  purpose  of  makiog,  maintaining, 
alterii^,  r^airing,  or  using  the  railway.  And  it 
has  further  been  held  in  the  same  case  that 
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"  necessary  "  means  reaUy  neoeeaary,  in  the  atricfc 
sense  of  the  term,  not  aa  b^g  the  most  con- 
venient thing  to  do,  bat  that  without  which  they 
caonot  make,  maintain,  alter,  and  repair.  It 
oaniuit  be  said  Iwe  that  what  has  becoi  dotie  is 
necessaiy.  and  therefore  the  x^UuntifE  innsts  in 
that  view  that  he  is  entitled  to  an  injonotioo. 
But  ha  says  f orUier  i^at  the  same  oonatructicm 
applies,  and,  as  at  present  advised,  I  think  the 
same  orautraotion  moat  apply  to  sect.  53»  whiob 
provides  t^t  the  oompany,  if  it  be  found  neces- 
sary to  "  cross,  cut  through,  raise,  nnk,  or 
use,  any  part  of  any  road,"  they  are  bound  to 
aubetitute  another  equally  convenient  road.  If 
that  iri  not  done  they  suffer  penalties  under 
sect.  54,  and  there  is  a  right  of  action  for 
damages  given  by  sect  55.  Again,  in  order  to 
bring  the  case  within  thoae  sections,  it  must  bo 
necessary,  and  it  seems  to  me  that  the  same  con- 
struction as  I  say  must  apply  to  that  as  to  sect  16, 
and  that  the  necessity  is  not  proved.  If  that  ia 
the  right  view  of  the  position  the  plaintiff  i« 
entitles  to  an  injonetion,  tlHn«  being  no  other 
remedy  open  to  him.  Now,  the  argument  cm  the 
other  side  is  a  short  one ;  but,  if  sound,  is  con- 
olunve— namely,  that  theee  sections  only  apply 
to  oases  where  the  land  is  not  only  used  by  the 
railway  company,  and  injuriously  affected  in  tiie 
construction  of  the  railway,  but  haa  been  taken 
by  the  railway  company,  so  that  the  railway  com- 
pany is  really  doing  what  it  is  doing  on  its  own 
land  so  acquired.  Now  that  seems  to  me  to  be 
the  right  view  of  sect.  68 :  "  If  any  party  sbiUl 
be  entitied  to  anj  compensation  in  respect  of  aay 
lands,  or  of  any  interest  therein,  which  shall  have 
been  taken  for,  or  injuriously  affected,  by  the 
execution  of  the  works " — I  am  not  now  dealing 
with  any  (^uesticm  of  land  having  been  taken ;  ibe 
question  is  injuriously  affecting.  Injuriously 
affecting  the  right  of  way  seems  fo  me^  <m  tin 
&ce  of  it,  to  exclude  the  notion  of  the  n^way 
compauT  having  aoquired  the  right  of  way,  or 
being  about  to  acquire  the  right  of  way.  Yon 
have  on  one  side  possesuon,  and  on  the  other 
interference  with  possession.  If  the  railway  com- 
pany are  aoquiriog  the  ownership,  as  in  this  case, 
of  an  easement,  toe^  must  pay  for  it ;  that  will 
be  done  in  the  ordinary  way.  If,  on  the  other 
hand,  ther  are  not  acquiring  it,  _  and  inju- 
riously affecting  it.  then  there  is  a  right 
of  compensation  under  the  Act,  and  that  la 
the  remedy  which  the  plaintiff  must  pnrsue- 
The  same  reasoning  applies  to  sects,  53  and 
55,  where  it  is  obvious  that  we  are  dealing^, 
not  with  lands  acquired  by  the  railway  company, 
but  with  acts  of  the  railway  company  in  the  con- 
struction of  their  railway  affecting  land  whiofa. 
has  not  been  acquired  by  them.  Now,  the  answor 
to  that  is :  not  that  these  osses  are  not  pwfeofly 
Bound-^  course  it  would  be  im^NMsibie  to  dk» 
otherwise  than  treat  these  authorities  which  were 
cited  to  me  as  doing  anything  else  but  settle  the 
law,  becaiue  Jessel,  aod  Fry,  J.  really,  as 

far  as  that  is  concerned,  only  followed  the  deci- 
sion  of  the  Court  of  Appeal.  But  what  is  said 
is  this :  that  one  of  these  very  cases  shows  that  a 
rulway  company  is  not  in  that  happy  poution 
that  they  cannot  plead  ownership  of  the  land  as 
being  a  bar  .to  an  action.  That  is  the  case 
of  FeMoieh  v.  East  London  BaUway  Company 
(tup.).  Now,  what  occurred  there  was  this :  the 
East  London  Bailwaj  Gompany  had  aoquired 
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■ome  luid  on  which  they  erected  a  mortar  mill 
4tnd  tiiat  wu  held  not  to  be  necessary.  That  I 
need  not  farther  fro  into.  Bnt  the  plaintiffs 
were  in  the  immediate  neighbourhood  of  the 
railway  and  in  the  immediate  neighbourhood  of 
this  mortar  mill,  and  they  alleged  by  their  BUI 
"  that  the  vibration  and  noise  occasioned  by  the 
mortar  mill  were  such  as  to  destroy  the  comfort 
of  the  plaintiffs  and  of  the  ocoopiers  of  the  pre- 
mise* and  of  the  eastomers  ;  that  their  manager 
and  his  wife^  who  resided  in  the  house,  were 
muble  to  steep  when  the  nuntar  mill  was  goimg ; 
and  that  the  pluntill's  bnuness  voold  be  most 
•erionsly  injured  unless  the  mill  was  removed  or 
the  working  thereof  stopped,"  and  they  prayed  for 
an  injunobon.  In  fact  tlie  injnnoUon  was  asked 
according  to  the  statemrat  here  from  the  BUI, 
in  the  ordinary  form,  to  restrun  them  from  work- 
so  as  to  be  a  nuisance.  It  was  not  a  oase  of 
■ninriously  affecting  land;  it  was  an  entirely 
different  case  of  a  raUway  company  doing  what 
they  might  or  might  not  lie  entitled  to  do.  The 
court  h^d  that  they  were  not,  because  it  was  not 
necessary ;  but  if  they  were  doin^  it  so  as  to  be 
a  nuisance  the  case  was :  "  It  this  is  necessary  it 
may  be  that  we  are  bound  to  submit  to  it,  bat  we 
are  not  bound  to  sabmifc  to  it  if  it  is  not  neces- 
aaiy;  therefore  we  are  not  boand  to  submit  to 
tlie  nniaauoe."  It  was  a  oase  of  nuiaance  and 
not  interfsraioe  in  any  way  with  an  easement 
snoh  as  1  have  in  this  cue.  Therefore  I  thinlc 
that  that  case,  so  far  from  helping  the  plaintiff, 
shows  what  the  distinction  is.  and  that  the 
flennral  view  is  right.  I  preferred  to  deal  with 
wat  case  on  that  footing  without  referring  to  the 
case  which  was  before  myself,  bat  reaUy  the  exact 
point  which  I  have  now  to  decide  was  decided  in 
School  Board  f<n-  London  v.  Smith  (93  L.  T.  424; 
(1895)  W.  N.  37).  Mr.  Neville  called  my  atten- 
tion to  it,  and  remarked  tlmt  it  had  not  found  its 
way  into  the  Law  Reports,  and  it  is  only  fair  to 
eay  of  those  who  are  responsible  for  such  things 
that  I  am  not  at  all  surprised,  because  all  I 
had  to  do  was  to  follow  the  case  of  Cla:  Jt  v. 
School  Board  for  London  (29  L.  T.  Rep.  903  ;  9 
Oh.  App.  120)  and  some  other  cases,  but  particu- 
larly that  case  in  which  the  very  fvuaa  law  had 
been  laid  down.  Ko  doubt  the  oase  has  some 
«lose  ai^lioalaon  to  this,  and  I  am  glad  to  think 
that  it  has  been  referred  to  here,  but  it  adds 
nothing  to  the  oases  which  are  adapted  to  the 
precise  case.  There  it  was  the  School  Board,  and 
it  became  necessary  to  look  at  the  position  of  the 
parties,  because  it  is  a  Uttie  conlnsiug ;  it  was 
not  a  landowner  coming  in  that  ease,  or  rather  a 
person  who  claimed  the  right  t  f  way ;  he  was  the 
defendant,  and  he  was  vexed  and  annoyed  by  the 
School  Board,  who  had  acquired  a  site  for  a  school 
and  inclosed  the  site,  and  in  inclosing  the  site, 
had  out  off  the  defendant's  right  of  way.  The 
defendant  of  course  was  vexed,  and  the  qaestion 
was,  What  was  his  remedy  P  He  thought  his 
remedy  was  to  pull  the  hoarding  down,  which  be 
did.  Then  the  School  Board  came  and  wanted  an 
injnnotioiL  to  prevent  his  pulling  that  hoarding 
down,  and  tbay  asked  for  it  on  ue  nound  tiiat 
the  man  had  his  remedy  under  the  66tii  section  of 
the  Lands  Olanses  Consolidation  Act  1845,  beoanse 
he  had  been  injuriously  affected.  That  seems 
to  me  to  be  applicable  to  the  present  case.  There 
the  injanotum  went  because  the  School  Board 
vaa  abking  for  it.    ^re  it  must  be  refused 
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Slaughter  and  May. 


Wedneeday,  March  26. 
(Before  Eadt,  J.) 

GOPHIB  DXAKOKt»  COHFAVT  V.  WoOD.  (a) 

Matter  and  aeroant — Agreement  not  to  be  inte- 
retted  in  a  timilar  butinete — Servani  at  Jiwed 
talary — Breach  of  agreement. 

By  an  agreement  between  a  firm  ofjeioellert  and  a 
manafftr  at  one  of  their  ettablishmenta  the  latter 
agreed  that  after  the  determination  of  hie 
engagemerU  he  toould  not  become  interetted  in, 
either  directly  or  indirectly,  a  timilar  trade  or 
butinett. 

Se  e^rwardt  entered  the  semos  of  another  firm 
of  jevoeUert  earrying  on  butinett  in  the  tame 
ttreet  at  shopman  at  a  fixed  talary,  not  depsiMt- 
ing  in  any  way  uponprofitt  or  grote  retumt. 

Held,  that  hit  emftoyment  at  ehe^man  at  a  fimed 
talary  did  not  cause  him  to  btoomt  interitttd, 
either  directly  or  indirectly,  in  a  timilar  buti- 
nett in  breaeft  <tf  hit  agreement. 

HOTIOK. 

By  an  indenture  dated  the  12th  April  1900  and 
maoB  between  the  plaintiffs,  the  Oophir  Diamond 
Company  Limited,  who  were  jewellers  carrying 
on  business  at  Nos.  95,  158,  and  176,  Regent- 
street,  and  the  defwdant^  Ak^mon  Hayford 
Wood,  it  was  affreed  that  tiie  defendant  should 
serve  the  plaintiff  company  as  manager  at  No.  158, 
Regent-street,  for  three  years  at  a  fixed  salary, 
and  that  either  of  the  parties  might  terminate 
the  engagement  at  any  time  on  giving  to  the 
other  one  calendar  month's  notice  in  writing, 
provided  that  the  plaintiff  company  might  ter- 
minate the  engagement  at  any  time  on  paying 
the  defendant,  in  lieu  uf  notice,  fcur  weeks' 
salary  in  advance;  and  the  agreement  provided 
as  follows : 

The  nsnicar  will  not  after  the  termination  1^  notioe 
or  othniriM  of  his  angagemsat,  aithaT  aloM  or  jotafly 
with,  or  as  agent  or  otberwise  for  taj  other  person  or 
peraona,  directly  or  indireotly,  solioit  the  oostom  of  any 
of  the  oostomers  of  the  oompany,  or  aet  np  or  baoome 
interetted  in,  cither  direotty  or  iodireot^,  >  similar 
trade  or  bnainasa  to  that  oarriect  on  by  the  oompaoy 
within  a  diatanoe  of  twsu^  miles  from  Beg«nt*street 
nforeaaid,  nor  in  aaywiae  aet  np  or  become  intereated 
in,  either  direotly  or  indirectly,  any  trade  or  business  in 
oppositiMt  to  nor  In  any  way  intnf en  witii  the  tands 
or  badness  of  the  oompaoy  dgrinf  the  tana  of  thrse 
years  from  the  date  of  the  termination  al  Us  sngsgs- 
mfut 

The  defendant's  engagement  terminated  on  the 
nth  April  1901. 

On  the  17th  March  1902  the  defendant  entered 
into  the  employment  of  Messrs.  Goldstein  and 
Company,  jewellers,  of  No.  99,  Regent-street,  who 
carried  on  a  business  similar  to  Uiat  carried  on  by 
the  plaintiff  company,  as  assistant  or  salesman  at 
a  fixed  salary,  where  his  duties  were  to  sell  goods 
to  such  customers  as  entered  the  shop,  but  not 
to  canvass  or  solitnt  wders  from  persons  off  the 
premises. 

(a)  Baportol  by  J.  TaDBTSAK,  Eat-,  Burlatarat-lAW, 
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He  reoeiTed  no  percentage  or  oommiinon  on 
profits,  and  was  not  interested  in  tlmt  basiness 
m  anj  way  except  as  a  paid  servant. 

On  the  2lBt  Uarch  1902  the  plaintiff  company 
commenoed  an  action  against  the  defendant  for 
an  injnnction  to  restrain  him  from  beii^;  inte> 
rested  in  a  similar  trade  or  business  to  Uiat  of 
the  plaintiff  otnnpany,  and  acting  in  Tiolation  of 
the  asrosmentk 

TiM  mm  a  motion  in  the  action  for  an  injnnc- 
ti<ni  to  restrain  the  defendant  from  acting  as 
muiager,  assistant,  or  salesman  to  Messrs.  Gold- 
stein and  Co.,  or  from  otherwise  beiiM^  interested 
in  a  similar  trade  or  bnsioesa  to  that  carried  on 
by  the  pluntiff  company,  in  Tiolation  of  his  agree- 
ment. 

The  question  was  whether  the  defendant  was 
interested^  in  the  business  of  Ibssrs.  Goldstein 
and  Co.  within  the  meaning  of  the  agreement  of 
the  12bh  April  1900. 

Buckma»ter  for  the  moti<m.— The  entry  by  the 
d^endant  into  the  employment  of  Messrs.  Gold- 
stein and  Go.  is  a  violation  of  his  agreement  with 
the  plaintiff  oom}>any,  because  it  m^es  the  defen- 
dant interested  in  the  business  of  the  former, 
which  is  in  competition  witii  that  of  the  latter. 
He  is  interested  in  the  success  of  his  present 
emplojTerB,  as  if  their  bnuness  £uled  he  wonld 
lose  his  employment,  and  if  it  snoceeded  his  salaiy 
might  be  increased. 

MarieUi  for  the  defendant.— The  defendant  is 
not  interested  in.  the  business  of  his  present 
employers  within  the  meaning  of  the  covenant. 
He  is  only  a  salesman  over  the  counter  for  cash 
at  a  fixed  salary,  and  has  no  pecuniary  or  pro- 
prietary interest  in  the  success  of  the  ousiness. 
The  agreement  is  not  in  the  common  form, 
which  would  prohibit  the  defendant  from  b^g 
"engaged  or  concerned  or  interested"  in  a 
similar  business.  It  only  prerenta  him  from 
bong  "interested"  in  snoh  a  bnnness,  which 
must  be  construed  to  mean  a  proprietary  or 
pecuniary  interest  in  it : 

8mUK  T.  Baneoek^  70  L.  T.  Sep.  578 ;  (18M)  2  Cb. 
877. 

The  agreement  does  not  say  interested  in  the 
success  or  ftulure  of  the  business ;  and  the  defen- 
dant is  a  mere  shopman  at  a  fixed  salary,  and  not 
interested  in  the  bunnees : 

Otorgi  Bitl  and  Co.  t.  BUI,  55  L.  T.  Bsp.  769. 

Btt^masUr  in  reply. — 8mi£h  r.  Hancock  (ubt 
sup.)  is  a  case  very  different  from  the  present,  as 
iaen  the  defendant  received  no  remuneration 
whatever,  not  even  a  fixed  salary,  bom  the  busi- 
ness in  question,  but  acted  gratuitously. 

£adt,  J. — The  question  is  whether  the  defen- 
dant has  become  directiy  or  indirectly  interested 
in  the  business  of  his  present  employers  within 
the  meaning  of  the  covenant.  It  is  conceivable 
that  the  acts  of  the  defendant  may  be  prejudicial 
to  the  interest  of  the  plaintiffs,  as  it  is  open  to 
him  to  injure  their  bunnees  by  disparaging  their 
eoodB  when  selling  for  his  present  employers. 
The  rival  shops  are  near  one  another,  and  the 
defendant's  special  knowledge  the  plaintiffs' 
goods  may  enable  him  to  make  unfavourable 
comparisons.  This,  however,  does  not  constitute 
a  sufficient  ground  for  the  interference  of  the 
court  unless  it  falls  within  the  terms  of  the 
covenant.  I  ought  not  to  strain  the  language  of 
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the  covenant  because  I  think  the  defendant  is 
acting  improperly.  The  question  is  whet^  tiie 
covenant  xairly  construed  covers  the  case.  1  am 
struck  by  the  fact  that  the  covenant  departs 
materially  from  the  common  form.  It  does 
not  provide  that  the  defendant  shall  not  be 
"  engt^;ed  or  conoemed  or  interested  "  in  a  aimilar 
business  to  that  carried  on  by  the  plaintiffs,  bnt 
merely  that  he  dull  not  "  beccnna  interested  in. 
eitlier  directly  or  indirectly,  a  similar  trade  or 
busineBs'';  nor  does  it  contain  the  nsnsi  pro- 
visicn  ags^ist  accepting  emplqyment  as  a  sernnt 
in  a  similar  business,  u  it  was  iutendel  to> 
prevent  the  defendant  accepting  such  employmoi^ 
it  would  have  been  easy  to  say  so.  In  Smi&  v. 
Saneock  (ubi  sup.)  Lindley  and  Smith,  LJJ. 
r^;arded  the  word  "  interested  "  as  referring  to 
proprietary  or  pecuniary  interest,  and  held  tlist 
the  nnsband,  by  assisting  his  wife  to  start  a  rinl 
business  to  that  which  he  had  sold,  had  not 
broken  bis  covenant  not  to  "  carry  on  or  be  in 
anywise  interested  in  "  anv  similar  bnsiness,  and 
Smith,  L.J.  says :  "  If  the  husband  hadperfonsed 
similar  acts  in  like  circumstances  for  a  stnuiger 
who  was  setting  up  business  on  his  own  account 
in  my  judgment  it  could  not  be  said  that  be 
was  in  anywise  interested  in  the  bunnees,  tiundi 
he  had  intereeted  himeeU  on  behalf  d  us 
stranger.**  other  wor^  the  mere  peifoxmanos 
of  su^  acts  of  assistance  was  no  break  of  the 
covoiant.  It  is  contended  on  behalf  of  theplun- 
tiff  company  that  the  observations  in  that  can 
apply  only  whero  the  acts  complained  of  aie 
gratuitous,  and  that  if  they  are  pwformed  for 
remuneration  by  a  servant  he  becomes  interested 
in  the  bnuness,  but  I  am  unable  to  adopt  that 
view.  The  covenant  in  the  presuit  case  nhea 
fairly  construed  prohibits  the  defendant  from 
bung  interested  directly  orindirecUy  in  a  similar 
business  in  the  sense  tiiat  he  is  not  to  have  any 
pecuniary  interest  in  the  success  or  failure  ol  the 
business.  If  he  were  remunerated  by  a  shareof 
the  profits  he  would  be  interested  in  the  busi- 
ness, but  the  mere  fact .  that  he  is  employed  m  it 
as  a  servant  at  a  fixed  satary  gives  bun  no  snoh 
interest  and  does  not  bring  him  within  the  terms 
of  the  agreement.  I  must  tlwref ore  refuse  the 
motum. 

Solidtors :  Jhumey  and  Linndl ;  E.  W. 
PkMtant. 


KING'S  BENCH  DIYISION. 

Tueiday,  April  29. 

(Before  Weight,  J.) 

ToHa  «.  Gbeat  Northebn  Bailwat 
Company  (o) 

Employtr  and  voorhman — Injury  owing  to  negli- 
gence of  third  perton — Compensation— Action 
against  third  perton — Workmen's  ComptntaHoit 
Act  1897  (60  &  61  Viet.  c.  37),  s.  6. 

A  Korhman,  having  been  injured  in  the  eowrte  tf 
his  employment  by  the  negligence  of  a  third 
perton,  obtained  an  atcard  under  the  Workmen't 
Compensation  Act  1897  against  his  employer. 
He  then  brought  an  action  against  ike  third 
person  claiming  damages  for  pain  and  suferiM, 
and  the  eoKnset  he  nod  been  put  to,  wtd  w 
balance  of  nit  wo^es. 

(0)  Beportad  by  W.  ds  B.  Hubsst.  Kig.,  BmiIH»i*-I*». 
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Held,  that  ihe  aeiion  voould  not  lie  by  virtue  of 
Met,  6  of  Ike  Workmen'e  Compeneation  Aet 
1897. 

This  was  an  action  bronght  hy  the  plaintiff 
against  the  defendants  to  reoover  damages  for 
personal  injuries  owing  to  the  negligenoa  <A  the 
defendants  or  their  serrants. 

The  plaintiff  was  a  railway  guard  in  the 
employment  of  the  Lancashire  and  Torkehire 
B^way  Company,  and  the  defendants,  the  Great 
Northern  Railway  Company,  were  the  owners  of 
a  line  between  Kanchester  and  Leeds. 

On  the  2lBt  Deo.  1900  the  plaintiff  was  on 
dnty  as  a  gpard  in  the  brake  van  of  a  goods 
train  belonging  to  the  Lancashire  and  Yorkshire 
Bulway  Company  which  was  then  mnning  from 
KuKsheBter  to  Leeds  upon  the  rulway  line  of  the 
ddbndanta. 

It  was  all^d  that  by  the  negligence  oi  a 
signalman  in  the  employment  of  the  defendants 
another  train  belonging  to  the  Lsjicashire 
and  Yorkshire  Railway  Company,  and  roniung 
from  Manchester  to  Leeds,  oame  into  collision 
with  the  ^oods  train,  and  ttie  plaintiff  was  per- 
manently injured. 

Before  commendng  the  action  the  plaintiff 
took  proceedings  under  the  Workmen's  Gom- 

Ciation  Act  1897  against  his  einployerB,  the 
cashire  and  Yorkshire  Railway  Cfompany,  in 
reflect  of  the  accident,  and  an  award  was  made 
in  his  favour  of  16«.  3d.  a  week,  being  one-half  of 
his  weekly  wages  and  the  maximum  under  the 
Act 

The  plaintiff  then  commenced  this  action 
against  tbe  Great  Nortl)em  Bailw!^  Oompany, 
ebimiag  100(^  damages,  which  inolnoed  expenses 
for  medioal  attendance^  extra  nonrisfament^  traTcd- 
ling,  extra  fires  and  light,  and  for  other  matters, 
damages  for  pain  and  sufferii^,  and  also  loss  of 
wages  from  the  date  of  the  accident  to  the  com- 
mencement of  the  action,  less  the  amount 
teceived  during  that  period  under  the  award 
made  under  the  Workmen's  Compensation  Act 
1897. 

The  defendants  pleaded  in  their  defence  that 
the  plaintiff  having  taken  proceedings  and 
obtained  an  award  in  his  favour  against  Ida 
employers  the  Lancashire  and  Yorkshire  Railway 
Oompany,  under  the  Workmen's  Compensation 
Act  1897,  by  virtue  of  sect  6  of  that  Act,  the 
action  was  not  maintainable. 

By  the  Workmen's  Compensation  Act  1897  (60 
&  61  Tiot.  c.  37)  it  is  provided  by  sect.  6 : 

Where  an  injury  for  whioh  oomp«Bsation  is  payable 
under  this  Act  was  oanesd  under  oironnutanoes  creating 
a  legal  liability  in  wme  person  other  than  the  employer 
to  pij  daiaages  in  nMpect  thowof,  the  workman  at 
Us  option  pmossd  either  at  law  agunst  that  pwson 
to  reoover  damsgsa,  or  afsinst  his  employer  for 
eomi^ensation  under  this  Aot,  bnt  not  ainuQst  both,  and 
it  compensation  be  paid  under  thii  Ast  the  employer 
ahall  be  entitled  to  be  indemnified  by  the  said  other 
person. 

It  was  contended  on  behalf  of  the  plaintiff  that 
although  an  action  could  not  be  maintained  for 
loss  of  wages,  yet  a  claim  could  be  brought 
against  the  third  person  for  damages  for  pain 
and  suffering  and  expenses  incurred  owing  to 
.  snch  third  praaon's  Diligence. 

TiwUd  AOtinMon,  K.O.  (M.  Lueh,  K.G.  with 
turn)  for  the  defendants.— The  qoestiim.  here  is 
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whether  the  plaintiff,  having  made  a  claim  under 
the  Workmen's  Compensation  Aot  against  his 
employers,  can  bring  an  action  against  the 
person  who  is  alleged  to  have  been  responsible 
for  the  accident  having  happeued.  He  referred 
to  the 

Woricmen's  Compensation  Aot  1897,  a.  6. 
[He  was  stopped.] 

Longetaffe  for  the  plaintiff.— I  submit  that  the 
Workmen  s  Compensation  Aot  deals  only  with 
compensation  in  respect  of  wages  and  nothing 
else.  When  one  looks  at  how  the  compensation 
is  to  be  arrived  at,  it  is  clear  that  it  is  based  on 
weekly  earnings.  He  referred  to  1st  schedule  of 
the  Act  of  1897  (1)  (b).  That  leaves  untouched 
any  claim  that  may  exist  for  pain  and  suffering. 
[WaiaHT,  J. — ^Is  there  anything  in  the  Act  to 
show  that  the  compensation  given  by  it  does  not 
include  compensation  for  pain  and  suffering  P] 
There  is  nothing  in  the  Act  to  showtthat  it  does, 
but  the  Act  itself  shows  that  the  compensa- 
tion given  is  for  the  loss  of  wages  only, 
i Wbioht,  J.— The  Ist  sohed.  (1)  (a)  (iiL)  says : 
**If  he  leaves  no  depoidants  the  reasonable 
expenses  of  his  medical  attendance  and  boriaL" 
That  shows  the  Aot  deals  with  medioal  e^»enses.l 
That  is  in  my  favour.  Those  expenses  are  limited 
to  101.  and  Bonlethil^;  over  and  above  the  loss  of 
wagee  is  exprrasly  given  in  that  partunUar  ease. 

Wbioht,  J.— I  shall  reqtdre  more  aaristanoe 
before  I  can  give  any  other  meaning  to  the  section 
than  it  seematomeprtrnd/oetstoenress.  Sect.6 
says  that  where  there  is  a  tisim.  for  oompensa- 
titm  under  the  Act,  and  the  oironmstances  are 
such  as  to  create  (now  come  words  of  the  widest 
kind)  "  a  legal  llaUlitj  in  some  person  other  than 
the  empl<9er  to  pay  damages  in  respect  thereof,'* 
the  workman  may  proceed  against  either  saoh 
person  or  his  employer,  but  not  against  both. 
Cert^nly  here,  if  the  plsintiff  is  right  in  suggest- 
ing that  there  was  negligence  on  the  part  of  the 
dafmdanta  causing  the  accident,  that  cironm- 
stance  did  create  a  legal  liability  in  the  defen- 
dants, apart  from  the  employer  to  pay  damages 
in  respect  thereof.  Therefore  the  case  appears  to 
be  within  the  words  of  that  part  of  the  section 
used  in  their  natural  sense,  and  I  see  nothing  to 
suggest  any  other  meaning.  How,  what  is  the 
omteeqoenoe  oiE  that  f  The  section  providee  that 
the  workman  may  in  ndik  a  case,  at  lus  option, 
proceed  against  tiiat  party  to  reoover  the 
ordinary  damages  the  law  allows,  or  he  may  pro- 
ceed against  his  employer  for  compensation  under 
this  Act.  It  is  quite  dear  that  if  he  proceeded 
under  this  Act  he  would  not  get  anything  for 
some  parts  of  his  cause  of  acti<m  for  which  he 
could  get  something  if  he  proceeded  against  these 
defendants.  The  words  of  the  Act  are  "  at  his 
option  proceed  either  at  law  against  that  person 
to  recover  damages  or  against  his  employer  for 
compensation  under  this  Act,  but  not  against 
both,  and  if  compensation  be  paid  under  tbis  Act 
the  emplOTer  sball  be  entitled  to  be  indemnified 
by  the  said  other  person."  It  is  quite  clear  that 
this  Act  does  not  appear  to  contemplate,  in  ordi- 
nary cases,  oompensatian  for  anything  bat  the 
loss  of  wages,  but  there  is  no  hardship  m  holding 
a  mas  to  tne  option  whioh  this  section  g^ves  him. 
If  he  is  likely  to  get  more  under  the  ordinary 
law  than  he  would  get  nndv  this  Aot  be  will 
not  olum  under  the  Act;  and  if,  on  the  other 
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hand,  he  prefers  to  take  his  chance  nnder  the  Act 
instead  of  going  under  the  ordinary  law,  I  see  no 
reason  why  he  should  not  be  held  to  his  option. 

Judgment  for  the  dtfendanU. 
S<dioitors :   Beott  Lawatm  and   Palmer,  for 
Arthur  WUUy,  Leeds ;  B.  BUI  Daws. 


FBOBATE,  DIVORCE,  AND  ADIOEALTY 

DIVISION. 
ADMIKALTT  BUSINESS. 
Wednesday,  Dee.  11, 1901. 

(Before  Sir  F.  Jeuvb,  President^  and  Tbibitt 
Hastbbs.) 
Thx  Post  Yictobia.  (a) 

Action  in  rem — Negligence— PutHng  out  to  tea  to 
avoid  eoUiiion  —  Lou  of  anchor  and  chain — 
Con§umjotion  of  extra  atorea — LiabxlUy  of  wrong- 
doing vetselfor  losses  incurred  in  eonseguence. 

A  $teanUhip  elipped  her  anchor  and  fui  out  to  tea 
in  order  to  avoid  a  eoUition  toiih  another  tteam- 
Aip,  which  had  negligently  been  allowed  to  drag 
her  anchor  and  cause  danger  of  eoUition. 

Hddt  in  cm  action  in  rem,  that  the  plaintiff*  were 
entitled  to  recover  the  value  of  tAe  ancAor  and 
ohain  lott,  and  the  eoaU  and  ttorea  consumed  in 
consequence. 

This  was  an  action  in  rem  brought  by  the  owners 
<it  the  steamship  J^crman  against  the  owners  of 
the  steamship  Port  Victoria  to  recover  the  ralue 
of  an  andior  and  chain  lost,  and  of  coals  and  stores 
consumed,  by  reason  of  their  vessel  having  had 
to  put  to  sea  in  order  to  avoid  a  collision  with 
the  Port  Ftcf oria. 

The  plaintiffs'  case  was,  that  on  the  5th  Oct. 
1900  the  Gorman,  a  twin-screw  steamship  of  7537 
tons  ^oss  register,  belonging  to  the  Union- 
Castle  line,  while  on  a  voyage  from  East  London 
to  Durban  with  mails,  passengers,  and  a  general 
cargo,  was  lying  at  anchor  in  the  outer  anchorage 
ground.  Port  Natal.  The  Mormon  was  in  a  siue 
and  proper  bnth  and  was  riding  to  a  nngle 
anchor  with  seventy.five  fathonia  of  ohain,  the 
iraaidier  was  dear  bat  threatening,  and  there  was 
a  stoong  Imeze  inoreaaing  to  a  moderate  gale 
from,  the  east  with  a  rough  and  rising  sea  and  a 
heavy  awelL  Aboat  three^qnarters  of  a  mile 
ahead  of  her  the  Port  Vidoria.  a  steunship  of 
3378  tons  gross  register,  was  lying  with  her  port 
anchor  down  and  forty-five  fathoms  of  cable 
ont,  contrary  to  the  provisions  of  art.  7  of  the 
Port  Regulations,  which  requires  vessels  to 
lay  with  not  less  than  seventy  fathoms  of 
chain.  About  3.20  p.m.  it  was  noticed  the 
Port  Victoria  was  dragging  her  anchor  and 
getting  dangerously  close  to  the  Norman.  Tbe 
engines  of  the  Gorman  were  accordingly  put  slow 
astom  and  the  cable  veered  out  to  135  fathoms, 
bnt  about  two  hours  afterwards  the  Port  Victoria 
fooled  the  caUe  of  ilie^oniMH.  Signals  were  then 
nade  to  the  Pori  Vietoria,  which  had  a  tus  in 
attendance,  to  slip  her  cable  and  keep  otear,  ont 
nothing  was  done,  and  the  Port  Vietona  omtinaed 
to  drift  down  upon  the  Norman.  Eventually  sbe 
came  so  close  that  the  master  of  the  JVorman 
dedded  to  slip  his  cable  and  put  ont  to  tea,  where 
he  remained  nntil  daylight  the  following  day, 
i^hen  he  oontidered  it  safe  tor  him  to  ratom. 

W  Bqwrlfld  fer  (bilSTOPHsa  Hbad,  Xsq.,  Bsrrlsnr-at-Lft V. 
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It  was  agreed  between  the  parties  that  tbs 
expenditure  incnrred  for  losa  of  anchor  and  o^aia 
and  cnals  and  stores  consumed  amounted  to 
3081.  Is.  6d. 

Tbe  defendants  admitted  that  the  Port  Vielorim 
dragged  her  anchor  and  fouled  the  Norman't 
chain,  but  alleged  that  the  Gorman,  when  shs 
arrived,  anchored  too  close  to  leeward  of  the  Port 
Victoria.  As  soon  as  the  port  anchor  was  tomi 
to  be  foul  of  the  Gorman's  cable  the  starboard 
anchor  was  also  let  go,  but  this  also  fouled  the 
cable.  Both  anchors  were  subsequently  bove  ia 
again  and  the  chains  cleared,  and  the  Port  Victoria 
waa  manosavred  under  her  ovn  steam  until  this 
had  been  dtme.  It  waa  only  after  this  had  beea 
done  that  the  Norman  alippad  her  oaUe  and  pat 
ont  to  sea.  They  contended  that  it  waa  not 
necessary  for  the  master  of  the  Aorman  to  have 
slipped  and  put  ont  to  sea,  that  there  was  so 
actual  collision  between  the  vessels,  and  that, 
under  the  circa  mstances,  an  action  m  rem  would 
not  Ue  to  reoover  the  loss. 

By  art.  7  of  the  Begnlations  of  th«  Port  and 
Harbour  of  Fort  Natal,  issued  in  1900  by  the 
Natal  Harbour  Department : 

Tssssls  should  Isy  at  ^gls  anabor  with  not  less  tksa 
seventy  fathoms  of  ohain  out,  bkTiar  the  seeoad  ssthor 
ready  for  Isttisg  go.  The  uohor  Khoald  be  weighed  tai 
sighted  oooaetonally,  espeoiaUy  after  bsd  weather.  ShooU 
any  aooident  oooar  hj  whioh  a  vessel  may  drift  Iom 
an  anobor,  the  facts  of  the  eass  most  be  aofiSad  ia 
writing:  to  the  pott  captain. 

Beruiton,  K.C.  and  3facHnnon  for  the  pl^liSa 
—The  master  of  the  Gorman  did  the  only  prudent 
thing  under  the  cironmstances,  and  the  plaintil& 
are  Nearly  entitled  to  recover  the  loss  they  have 
sufEered.  In  an  American  case  it  has  been  held 
that  where  a  vessel  is  obliged  to  slip  her  anchor 
in  order  to  avoid  a  collision  she  is  entitled  to 
recover  the  value  of  the  anchor  and  chain  from 
the  wrongdwig  vesssel : 

The  Perleint,  dtcd  la  S  Mar.  Law  Cas.  O.  S.  Jiigmi, 
No.  548. 

AtpinaU,  K.O.  and  Lewie  Noad  for  tbe  defen* 
dants  eonfro. — The  master  of  the  Norman  was  un- 
duly apprehenaive,  and  there  was  no  realneoessi^ 
for  him  to  slip  and  put  ont  to  sea.  The  Port 
Victoria  wan  under  control,  and  was  able  to  ose 
her  engines  when  it  became  nece8aai7  for  her  to 
do  so.  There  waa  no  collision,  and  under  tbe 
circumstances  an  action  in  rem  irili  not  lis  to 
recover  the  allied  loss. 

fi^CTHtfon,  K.O.  in  reply. 

The  PsBsiDENT. — I  believe  this  is  ihe  first  ease 
exactly  of  this  kind  which  has  been  brou^t  in  the 
Admiralty  Court ;  but  the  principle  governing  the 
case  appears  to  be  clear,  and,  apparently,  in 
America  the  principle  has  been  appued  in  similar 
ciroum  stances.  It  seems  to  me  clear  that  if  a 
vessel  by  negligence  drags  down  towards  another, 
and  if  it  is  a  natural  consequence  that  the  other 
vessel  is  obliged  to  take  a  step  which  involves  her 
in  some  expenditure,  that  is  damage  for  which 
the  first  vessel  is  Uable.  Applying  those  prin- 
dples  to  this  oaae,  the  first  question  is,  Was  tha 
Port  Victoria  n^UgentP  Now.  o»tainly  the 
Norman  waa  not  uegugent  in  taking  np  the  pou- 
tion  she  did,  beoanse  she  appears  to  have  pven 
the  other  vesael  a  berth  three.qnartera  al  a 
mile,  and  the  Elder  Bnthrm  tell  ni«  tiiat  was  a 
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proper  allowance  to  maVe,  asd  that  no  fault  is  to 
be  allied  againat  the  Norman  on  aoooont  of  the 
poritim  ihe  took  np.  Then  the  Port  Victoria 
imdoahtedly  dragged,  down  towards  her.  Aa 
ragarda  nagligenoe,  I  should  hare  tiiongbt  it  was 
almosta  oaaeot  rat  i^pMlogin<iir.  It  seams  to  me 
that  the  Fori  Viewria  was  driving  beoanae  che 
had  an  insnffldent  aoc^  tA  oable.  She  appears 
to  have  been  violating  the  mle  of  the  local 
aothorilies,  which  is  that  a  veesel  riding  in  that 
anohorage  ahonld  not  hare  leail  than  seventy 
fathoms  of  chain — a  role  no  doubt  prescribed 
OD  aooonnt  of  the  knowledge  possessed  hy  the 
authorities  of  the  locali^,  and  the  dangers  to 
which  vessels  are  there  exposed.  I  do  not  inqaire 
what  exact  legal  foroe  that  rule  has,  but  the  Port 
Yidoria  chose  to  ride  with  forty^five  fathoms  of 
chain,  and  afterwards  veered  oat  to  onlj  six^- 
five.  Therefore  she  was  not  complying  with  that 
role,  and  it  ia  shown  that  she  was  using  an  insuffi- 
cient scope  of  oable.  Then  thwe  oertainlj  was  a 
bad  look-ont^  beoanae  it  was  dear  that  nobodr 
cn  board  her  was  aware  of  her  dranpn^  nntu 
she  had  drnoged  a  vei7  oondderable  distanoe. 
indeed  nnlll  she  waa  tderab^  doae  to  the 
Norman.  The  result  of  that  bad  look-out  was 
important^  because  the  master  of  the  Port  Victoria 
may  be  right  in  saying  that  when  he  got  so  near 
to  the  Norman  it  might  have  been  unwise  to 
let  go  the  starboard  anchor,  because  it  might 
bring  him  towards  the  Norman  and  prevent  his 
{pting  past  her  as  he  intended  to  do.  But  if  those 
m  ouurge  of  the  Port  Victoria  had,  in  soffident 
time,  noticed  her  dragging,  they  oould  have  used 
tiieir  starboard  anchor  and  never  have  got  near 
the  Norman  at  alL  That  appears  to  me  to  show 
dearly  that  the  Port  Victoria  was  negligent  in  this 
matter.  Idonotn^anythingaboutUiesteam.  No 
doubt  the  Port  Victoria  ought  to  have  had  her 
steam  effeotnally  avulaU^  but  it  is  difficult  to 
asoertaan  exaotty  what  the  fact  was  with  regard 
to  her  steam  ;  and  it  ia  not  neeesaair  to  go  into 
that  queetion.  becwiee,  on  the  other  fact  which  I 
have  mentioned,  it  is  dear  to  my  mind  that  the 
Port  Vieioria  waa  negligent  Under  these 
dreumstanoes,  was  the  expenditure  which  the 
Norman  has  been  exposed  to  so  far  the  conae- 
qoence  of  the  Port  Vidoria^i  UMligenoe  ae  to 
make  her  liable  P  All  that  can  be  said  against 
that  is  said  in  the  phrase  used  in  the  evidence, 
that  the  master  of  the  Norman  was  unduly 
apprehensive.  That  is  a  matter  upon  which! 
hare  consulted  tiie  Elder  Brethren,  and  the  view 
I  take  upon  their  advice  is  that  the  master  of  the 
Norman  was,  if  anythii^,  unduly  patient.  There 
was  a  vessel  coming  down  towaroa  him  with  the 
ppsntulity,  at  any  rate,  to  aay  nothing  morct,  of 
the  propeLler  fonnng  the  ohain  in  tba  aune  way 
aa  toe  anohor  fouledthe  ohain,  and  the  wcmder  to 
me  ia  that  the  master  of  the  Gorman  did  not  take 
aotion  aooner  tluut  he  did.  He  appears  to  me  to 
have  exercised  a  great  deal  of  patience,  and  to 
have  Stained  from  taking  any  step  until  a  time 
when  it  most  have  been  getting  on  for  dark,  and 
it  was  high  time,  for  the  safety  of  the  ship,  to 
take  aome  action.  I  do  not  see  what  action  he 
could  have  taken  except  that  which  he  did  take 
—namely,  slipping  the  cable  and  himself  getting 
away  out  to  sea.  In  those  droumstances  it  seems 
to  me  that  the  Port  Victoria  is  liable  for  what 
occurred,  and  the  natural  consequence  appears  to 
have  been  a  loss  of  3081.  Is.  64.  There  will  be 
Td.  LZXXVX.,  2281. 


judgment  for  the  plaintifb  for  that  sum  witii 
oosts. 

SoUdtors  for  the  plaintifb,  Parker,  Ourrei^ 
Holman,  and  Howden. 
SoUdtors  fw  the  defendants,  W.  A.  Cnmp  and 

Son. 


^tmfse  of  l^s* 

Kay  12  and  13. 
(Before  the  Lobd  Ghavcsllob  (Halsbnry), 
Lordi  HACHAOHmr,  Skahd,  Davbt,  Bsaxf- 
TOH,  and  BoBSBTSoir.) 

WlLUa  AND  OTHISB  tt.  BaKBOH.  (tt) 
ON  APFBAL  rUOM  THB  COUBT  OF  AFPNAL  X2V 

EN  GLAND. 

Bolicitor  amd  dient — VariaUon  of  teitUmeni — 
Duty  of  Molieiior— Independent  advice— -Huaband 
and  w^e. 

By  a  poBt-nufiHal  $ettlement  made  in  1890  certain 
funds,  the  property  of  the  hu$band,  were  aettled 
tubjeet  to  the  life  interett  of  the  hwband'e 
jnother,  upon  truttfor  the  husband  for  life,  and, 
after  his  death  for  the  wife  for  l^e,  and^  after  the 
death  the  twrvivor,  in  tnut  for  ehitdreut  and 
in  default  cf  itaue  as  tt«  huAand  and  toife 
jointly  ahomd  appoint,  or  in  dtfavlt  of  sum 
oppotMineitl  as  Mefurnvor  should  oppoinf,  and 
in  default  of  appoimiment  for  the  aj>p«Uan<s,. 
W.  and  8.,  abwtutely. 

The  eolieitor  who  prepared  the  deed,  and  woe  one 
of  the  trustees  under  it,  was  ^father  ef  8^  one 
of  the  uUimate  ben^ieiaries. 

In  1891  the  husband  and  his  mother,  wishing  to- 
prevent  the  poesibility  of  the  wife,  if  she  sur. 
vived,  exercieing  her  power  of  aj^aotntment  in 
favour  of  a  second  husband,  had  a  deed  prepared 
by  whitk  the  wife's  interest,  shovld  she  survive,, 
was  limited  to  her  widowhood,  and  her  power  of 
anointment  was  excluded,  arid  the  huehand  wa* 
given  a  sole  power  of  appointment. 

This  deed  was  prepared  by  the  same  soUeitor,  who 
stated  that  he  esmlained  its  effect  to  the  uiife, 
and  she  wu  told  mat  it  was  intended  to  eorreei- 
a  **  mistake "  in  the  previous  settiemeni,  and 
eMouied  it  in  that  helirf,  without  any  ind^peudenl 
adviee. 

In  1893  the  husband  died  without  having  exercised- 

hie  power  of  appointment  and  without  issue. 
In  1894  a  deed  was  executed  by  which  the  widow^m 
iniereiA  was  extended  to  a  life  interest,  but  in 
oth^  reneets  confirming  the  deed  of  1891. 
Jn  1897  M«  widow  married  ihe  re^ondent,  and 
in  1898  commenced  this  action,  claiming  a 
declaration  that  the  deed  o/1891  was  not  binding 
upon  her,  so  far  as  it  deprived  her  of  the  power 
of  appoiiUment  conferred  on  her  by  the  deed  of 
1890,  and  that  the  deed  of  1894  irot  not  binding 
so  far  as  it  confirmed  the  deed  of  1891. 
Meld  (affirming  the  judgment  of  the  court  below), 
that  under  the  eircumstaneee  ihe  deed  of  1891 
must  be  set  aside. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lindley,  M.E.,  Rigby  and 
Collins,  UJJ.),  reported  in  82  L.  T.  Bep.  729 ; 
(1899)  2  Ch.  578),  who  had  leTersed  a  judgm^t 
of  Cozens-Hardy,  J.,  reported  81  L.  T.  Rep.  321. 
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in  &Toar  o<  tbe  Dresent  appslUnti,  the  defen- 
dants in  the  oonrt  oelow. 

The  faotfl  are  aet  out  in  tiie  headnote  aboTe, 
and  ^^ear  folly  in  the  r^orte  in  the  oonrta  below, 
and  in  the  jadgmenta  of  their  iMriahxpe, 

Wttrmingkni,  K.O.  and  P.  8.  Stoket  appeared 
for  the  appellantB. 

Hughett  K.C.  and  Athton  Croes,  who  appeared 
for  the  reepondente,  were  not  oalled  apon  to 
addzees-their  LordshipB. 

At  the  concloeion  of  the  argument  for  the 
Bppellante  their  Lordships  gave  judgmetit  as 
tollowe : — 

The  LoBD  Ghascellob  (Halaburj).  —  Hj 
Lords :  I  have  not  the  least  doubt  that  uiia  jndg- 
meat  ought  to  be  aflirmed,  and  I  confess  that  I 
am  a  lltUe  anrprised  that  tiie  leanied  join  who 
heard  tbe  case  originally  entertained  a  ^^erent 
view,  and  I  think  uiat  I  should  have  treated  the 
matter  very  siunmarily  bnt  for  the  learned  judge 
having  entertained  that  view.  It  seems  to  me 
that  were  are  one  or  two  gronnds  tw>n  whioh  the 
4eed  which  it  is  aoaght  to  set  aaloe  by  this  pro- 
oeeding  might  be  impeached.  I  am  by  no  means 
certain  that,  if  the  whole  qnestitm  had  arisen  in  a 
court  of  law  upon  this  state  of  the  evidutoe,  I 
should  not  as  a  jotyman  have  found  upon  an 
issue  of  lion  eat  factum  that  it  was  not  her  deed  at 
aU.  It  seems  to  me  that  she  was  in  a  position  in 
^hich  it  was  impossible  to  suppose  that  any  lady 
under  the  circumstances  of  uiis  case  could  form 
a  judgment  of  her  own  as  to  what  was  the  effect 
of  all  these  settlements.  And  when  sbe  was  told 
that  it  was  for  the  purpose  of  rectifying  a  mistake 
which  had  been  made  in  the  deed  of  1890,  it  seems 
to  me  that  it  was  an  nntrue  statement — whetiier 
oonsoionaly  or  onomadoosly  made^  I  will  not  say ; 
bat,  at  aU  events,  it  was  not  true.  Thera  was  no 
mistake  made  in  the  deed.  The  deed  was 
encnted  with  unusual  and  extraordinary  care. 
The  disonauons  about  it  extended  over  mouths ; 
-corrections  were  made  from  time  to  time  in  the 
draft  deed  by  the  parties  to  it ;  and  not  until  the 
jiarties  began  to  think  what  different  events 
might  occur,  so  that  the  property  would  be  held 
in  a  way  whioh  according  to  their  then  view 
would  be  unjust,  did  anyoody  dr^m  that  any 
mistske,  in  the  popular  and  natural  meaning  of 
the  word,  had  occurred  at  all.  Now,  let  us  see 
what  the  state  of  facts  was.  This  young  woman 
is  told  that  there  was  a  mistake  in  the  deed.  I 
will  come  presently  to  the  mode  and  the  circum- 
stances in  which  she  is  told ;  but  I  assume  for 
the  present  purpose,  and  I  think  it  established, 
thatflhe  was  told  that  there  was  a  mistake  in  the 
deed.  What  most  have  been  the  «mdition  of 
mind  of  a  perscm  who  was  told  that  ?  Whatever 
rights  were  ^ven  by  the  original  deed,  as  I  took 
oocauon  to  say  in  the  course  of  the  argument, 
any  self-roBpeoting  person,  much  more  a  person 
bound  by  endearing  ties  such  as  ought  to  exist 
between  husband  and  wife,  when  she  was  told 
that  a  mistake  had  been  made,  would  say  at  once : 
*'  If  there  was  a  mistake  made  I  will  give  in  at 
once,  and  I  will  put  it  right,  and  I  will  agree  to 
anything  you  like  to  su^^st."  That  seems  to  me 
to  be  uie  most  natural  and  ordinary  course, 
giving  the  person  no  extraordinary  credit  for 
virtue  or  self-denial.  But  suppose,  instead  of 
telling  her  that  there  was  a  mistake,  they  had 
said:  '  When  we  made  this  deed  we  gave  you 
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certain  rights,  and  it  may  ha]^en  hersattor  th^ 
you  will  have  such  and  snoh  oontnd  and  pow 
over  this  property,  which  we  did  not  tiiinkof  st 
the  time  we  eiacnted  the  deed*  bnt  do  not  tUik 
that  yon  onght  to  Imve  now  " ;  would  not  the 
attitade  ot  mind  of  the  person  to  whom  sndi 
an  observation  as  that  wae  made  be  ottiidj 
different  from  the  one  wliich  I  sugf;eited  jut 
nowP    It  does  not  require  argument,  I  tlunk, 
to  make  that  out.   Now,  this  lady  applies  to  i 
person,  and  the  natural  person  to  whom  a  wi£e 
would  apply  under  these  oiroumstanoes  would  be 
the  person  who  had  been  the  fiunily  acdisitix,  and 
was  her  husband's  solictor,  i^iart  from  the  ques- 
tion, which  I  cannot  leave  out  of  sight  here,  thit 
he  was  her  trustee.   Then,  the  issue  bong.  What 
was  it  that  was  said  to  her  when  she  was  induced 
to  execute  this  deed  P  I  ftndin  her  cross  examiM- 
tion — (rf  mndi  of  wfaiidi  I  disapprove^  for  hm 
time  to  time  words  were  pat  into  her  modh  as  it 
she  had  said  them,  though  she  had  not-^vbat 
seems  to  me  to  be  OTorwhelmingly  otmclnnn 
about  fUs  matter ;  not  a  statemaat  atone  bj  hv. 
but  an  assumption  by  the  learned  counsel  who  ii 
orosS'Cxamining  her :  "  Q. :  Do  yon  mean  to  tell 
his  Lordship  that  you  did  not  know  perleoUT 
well  that  the  deed  was  altered  in  connection  witli 
what  your  husband  had  been  saying  ?   A :  Ko,  I 
did  not. — Q. :  What  do  you  think  it  was  altned 
for  P    A. :  To  rectify  mistakes  fchat  had  been 
made.— Q.:  What  mistakes  P     A.:  I  do  luA 
know. — Q. :   Did  not  you  ask  P     A. :  Ko,  I 
expected  it  was  all  right.— Q. :  Ton  knew  it  was 
to  alter  the  settlement  ?   A. :  Yes,  of  courae  it 
was  altering  it.— Q. :  And  yon  knew  that  after 
the  settlement  had  been  made  your  husband  had 
complained  and  USkoi  in  this  violent  way  to  jron 
about  your  family  and  about  his  money  gcangto 
them— yon  knew  thai  P  A. :  Only  from  what  Jb. 
Skinner  had  said  to  liinL—Q. :  ToaknewitP  A: 
Yes. — Q. :  Then  yon  knew  that  aootndin^f  to  your 
husband's  view  there  was  a  mistake  in  this  sms- 
ment,  whatever  the  mistake  was?    A.:  Tea. 
— Q. :  And  you  knew  that  it  was  to  rectify  a  nus- 
take  that  he  had  found  in  the  settleoneat  A: 
Yes."    Kow   it  is   manifest   that  what  tlte 
lady  is  assenting  to  is  what  is  actually  put 
to  her  by  tbe  Teamed  counsel  who  f^peais 
against  her.    He  assumes  as  the  result  ca  ti^ 
eridenoe  before  him — and  I  suppose  upon  hie 
instructions  that  it  was  the  state  of  facts — ti>at 
that  was  what  was  told  her.    If  so,  it  is  impoe- 
sible  to  doubt  that  it  was  a  miBteprenentatiaa.  It 
is  all  very  well  to  say  that  the  word  "mistske" 
may  be  used  in  a  popular  and  ambiguous  sous. 
I  am  not  quite  certain  that  I  understand  what  is 
meant  by  that.    If  it  Is  meant  tiiat  there  was  a 
mistake  made  at  the  time  of  the  exeoutiou  <A  the 
deed  of  1890,  it  is  not  true.    If  it  ia  meant  that 
after  full  consideration  and  after  the  lapse  ofnx 
months  the  parties  had  b^^  to  think  again  what 
would  be  the  effect  of  the  deed  which  they  had 
already  executed  with  perfect  knowledge  andirith 
great  deliberation,  and  thought  that  the  effect  of 
it  might  be  different  from  what  they  had  at  first 
supposed,  then  that  is  not  a  *'  mistake  "  in  aoj 
sense,  but  it  is  something  whioh  shows  that 
when  tliey  had  considered  the  matter  more 
maturely,  or  in  view  of  some  facts  which  after- 
wards happened,  they  thought,  not  indeed  that  it 
was  a  mistake  at  Eul,  but  that  in  view  (A  eventi 
following  the  deed,  peradventure  the  an«ngemeBt 
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ibej  had  made  in  the  deed  might  hare  a  difFen>nt 
effieot  from  what  they  had  anticipated  that  it 
wottld  have.  Bnt  what  then?  It  was  not  a 
mistake  at  all.  So  mistake  waa  made  at  the 
time  ol  the  execntion  of  the  deed  in  1890 ;  bnt 
they  thoDght  better  of  it.  Suppose  they  had  said 
to  this  lady,  "  We  bare  changed  onr  minds ;  we 
do  not  want  to  ^re  yon  such  righta  as  those  we 
gave "  P — I  have  already  commented  upon  what 
wonld  be  the  result  of  that  Kow,  with  the 
ntmoet  reapeot  for  the  learned  judge  who  found 
the  other  way,  and  for  the  Court  of  Appeal,.wbc8e 
judgment  I  think  ought  to  be  affirmed,  I  think  that 
none  of  the  courts  have  reoogniaed  what  appears  to 
me  to  be  the  aocnmulated  foroe  of  all  thie.  Here 
waa  a  yoniii;  woman  without  advioe.  She  had 
b«^o,  nnfortmutely,  by  reaaon  of  her  husband's 
hamts  of  dzink,  to  contemplate  a  separation.  She 
goes  to  this  gentleman  and  asks  him  for  advice. 
He  says  that  ne  did  not  know  tiiat  she  came  to 
him  as  a  Boticitor.  He  says  that  Uiere  was  no 
entry  in  his  book  making  her  his  client.  It 
seems  to  me  that  that  is  really  blinding  one's 
ayes  to  the  course  of  human  events.  She  went  to 
him  as  a  friend.  In  one  sense  she  did  not  go  to 
him  as  a  solicitor  at  all,  I  agree ;  but  she  went  to 
him  as  the  natural  person  to  whom  to  apply  for 

Sroteotion.  He  says  that  he  stated  the  facts  and 
id  not  advise  her.  I  will  not  juggle '  with 
words.  I  know  what  she  went  for,  from  the 
statement  of  both  of  them — she  went  there  to 
o<nisnlt  a  friend.  He  was  a  solioitor  too,  and  he 
was  her  trustee.  Was  he  raider  no  dn^  to  his 
cMhaqui  tnut  to  tell  her  what  her  rights  were, 
and  what  the  rights  were  which  she  was  giving 
up  P  It  seems  to  me,  I  oonf  ess,  hardly  susceptible 
of  ATgnment.  He  was  under  a  duty  as  a  friend, 
as  a  solicitor,  and  as  her  trustee  to  teke  care  that 
she  thoroughly  understood  what  was  the  puppoaed 
exTor  whi<di  had  been  made  in  the  first  instance, 
and  to  make  her  understand  what  was  the  effect 
of  what  she  was  doing.  She  says  in  the  most 
natural  way  that  she  did  not  know  what  it  was. 
she  was  told  that  there  was  a  mistake,  and  of 
course  he  was  to  aXter  the  settlement.  Now,  I 
venture  to  lay  that  she  did  not  know  what  the 
mistake  was.  There  is  not  a  single  word  from 
be^pnning  to  end  throughout  the  course  of  the 
evidence  given  by  this  gentlemaa  himself  to  the 
effect  that  he  ever  did  explain  to  her  what  the 
"  mistake,"  aa  he  called  it,  was,  and  what  the 
effeet  upon  her  rights  would  be.  He  says  thrt 
he  thoroughly  explained  tiiedeed.  We  have  seen 
the  deed,  and  can  form  our  own  judgment  of  what 
sort  of  definite  idea  there  would  be  in  the  mind  of 
this  yooiuf  woman  when  this  deed  was  read  over 
to  her  and  explained.  I  have  thought  it  right  to 
say  so  much  out  of  respect  for  the  learned  judge 
who  took  a  different  view,  although  it  appears  to 
me  to  be  abundantly  clear  what  the  judgment  of 
the  House  must  be.  I  move  that  this  appeal  be 
dismissed  with  costs. 

Lord  HACNAO»TBN.-~Ky  Lords  :  I  am  of  the 
same  opinion.  Speaking  for  mvEelf,  I  think  this 
a  very  ^lain  case.  I  do  not  at  all  concur  with  an 
obervation  that  I  find  in  one  of  the  judgmrats  of 
the  Ooart  of  Appeal — that  the  case  is  very  near 
the  line.  I  tmnk  it  is  perfecUy  plain;  and, 
■lUiongh  the  cross-examination  is  somewhat  pro- 
tracted and  diffuse  and  rather  perplexing  (I 
should  think  that  it  was  as  peiplexii^  to  the  lady 
-who  was  being  cros^examined  as  it  has  been  to 


some  us  who  have  heard  it  read),  I  think  that 
the  case  lies  within  a  very  narrow  compass.  In 
my  ojonion  it  depends  on  some  facts  which  have 
not  been  and  cannot  be  controverted.  In  Sen>t. 
1891  Mr.  Joseph  Willis,  who  is  now  dead,  and  his 
wife,  who  was  the  plaintiff  (she  is  dead,  I  believe, 
also),  afterwards  Mrs.  Barron,  were  living  together. 
The  rel&tions  between  them  were  much  strained, 
not  on  account  of  any  fault  of  hers,  bnt  on  account 
of  the  intemperate  habito  of  her  husband.  He 
seems  to  have  been  drinking  himself  to  death  aa 
fast  as  he  could,  and  in  his  sober  intervals  he 
bdiaved  to  his  wife  very  brutally  and  terf 
coarsely.  Kow,  at  tiiat  time,  under  a  deed  maae< 
in  1890,  pn^MTty  to  tiie  amount  of  about  15,0002. 
had  been  amlea.  The  first  life  interest  was  (^ven- 
to  Mrs.  Ann  Willis.  Subject  to  that,  there  was- 
a  life  interest  to  the  husmud  with  certain  pro* 
vieicms  intended  to  protect  him  from  the  conse- 
quences of  his  own  misconduct,  and  then  the  wife- 
had  a  life  interest,  and  in  the  event  of  there  bong 
nO'  issue,  and  in  default  of  the  exercise  ot  the 
jtnnt  power  of  appointment,  the  survivor  had  an 
absolute  power  of  dispoation  over  the  property. 
Then  there  was  an  ultimate  trust  for  a  cousin  of 
Itr.  Willis,  and  for  Mr.  Frederick  Herbert 
Skinner.  The  settled  property  belonged  entirely 
to  Mrs.  Ann  Willis  and  Mr.  Joseph  Willis.  The 
younger  Mrs.  Willis  did  not  contribute  any- 
thing to  it,  and  so  far  as  she  was  concerned  it 
was  a  voluntary  settlement;  but  the  intorest- 
which  she  took  under  that  settlement  was  aa- 
mooh  hers  as  it  she  had  provided  or  contributed 
to  the  fund.  The  settlement  was  prepared  by  Mr.. 
William  Moore  Skinner,  who  seems  to  have  been 
a  solicitor  in  lai^  practice.  He  was  a  very  inti- 
mate friend  of  the  Willis  family,  he  was  the 
family  solicitor,  and  he  was  the  father  of  Mr. 
Fredwiok  Herbert  Skinner.  I  do  not  attribute 
an^'thing  like  dishonourable  conduct  to  Mr. 
Skinner.  I  have  read  the  whole  of  the  evidence 
and  all  the  letters,  and  I  do  not  think  that  there 
is  any  ground  for  attributing  anything  dishonour- 
able to  him ;  bub  I  do  think  that  he  neglected  his 
duty  on  more  than  one  occasion.  I  think  that  it 
was  a  very  unfortunate  thing  that  he  permitted 
liimself  to  take  this  gift  in  favour  of  his  son 
without  taking  the  ordinary  precautions  which 
the  law  requires  in  such  a  case.  I  cannot  hdp 
thinking  that  a  great  deal  of  the  difficulty  in  this 
case  arises  from  Us  having  n^leoted  his  duty  <m 
that  occasion.  As  regaru  tlw  plaintiff,  I  think 
that  he  neglected  his  duty  over  and  over  agsin— 
that  is  to  say,  he  seems  to  have  been  under  the 
impression  that  he  had  a  duty  to  her,  but  be  only 
falnlled  it  in  a  sort  of  half-hearted  manner;  he 
did  not  fulfil  it  thoroughly.  In  Sept.  1891  there 
seems  to  have  been  a  good  deal  of  discussion 
between  Mrs.  Ann  Willis  and  the  husband 
and  the  solioitor  about  these  unfortunate  differ- 
ences, as  they  are  called,  between  the  husband 
and  the  wife.  In  the  course  of  those  interviews 
the  settlement  came  up  for  discussion,  and  then, 
spparently  for  the  very  first  time,  Mrs.  Ann 
Willis  and  Mr.  Joseph  Willis  expressed  their  dis- 
satisfaction with  the  contente  of  the  settlement, 
and  they  gave  instructicnis  to  Hr.  William  Moore 
Skinner  to  have  it  altered.  He  laid  instructions 
before  counsel  without  saying  anything  to  yonng 
Mrs.  Willis,  though  only  a  few  days  oefore  she 
had  had  an  interview  with  him.  She  says  that  she 
was  not  consnlting  him;  but  I  should  say  that 
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•he-«oiianlted  him  on  a  verj  delicate  mattw— 4hat 
IB  to  Bay,  as  regardi  her  lelationB  with  her 
hosband.  and  what  her  property  waa.  Bot  before 
he  eeut  the  inatroctionB  to  connsel  he  did  not 
take  an^r  inBtmotionB  from  her,  or  ooiualt  her,  or 
even  intimate  to  the  hnaband  and  to  the  hoahand'a 
mother  that  the  onght  to  be  oonaoltad.  He  laid 
the  iiutniolioiu  hotore  ooanael,  and  at  {he  oon- 
olnehm  of  the  instmotioiw  be  ■»■ :  **  If  any  diffl- 
oolbr'  ihoald  arise  as  runrdi  the  anent  <»  lln. 
WHus,  junior"  (it  is  qmte  dear,  thavrfcwe,  that 
he  had  not  got  hw  asaent  at  that  lAme.  and 
thought  it  quite  possible  that  there  might  be 
some  difficulty  aboat  it),  "  it  is  assamed  tiie  Court 
of  the  Ghanoeiy  Palatine  of  Durham  will  be  oom- 
petent  to  rectify  the  settlement  in  the  way  dedzed, 
and  that  no  oourt  oC  law  would  hesitate  to  grant 
the  relief  asked  from  it."  The  ooonael  was  of  a 
very  different  opinion.  He  settled  the  deed  as 
requested,  and  at  the  end  of  it  he  put  this  note : 
"  As  r^ards  the  action  of  the  conrt,  it  does  not 
appear  to  me  Uiat  any  alteration  oonld  be  obtained, 
for,  although  the  proTisions  are  somewhat  nnnsnal, 
it  seems  to  me  clear  that  the  settlement  was 
made  on  full  consideration,  and  the  ooiirt  would 
only  inteifem  ou  the  ground  that  the  trusts 
w«m  oonfarary  to  the  intrntious  of  Ite  parttes  at 
the  time  (rf  vxaeatiaa  of  the  settlement  I  oannot 
see  how  this  oonld  be  proTed  to  the  satisfsction 
at  the  oonrt."  That  is  the  (»inion  of  the  guttle* 
man  who  waa  concerned  in  the  prepantion  of  the 
earlier  deed,  and  had  gone  throngh  it  rery  oare* 
fully  with  Mr.  Skinner.  The  deed  was  seUled  on 
the  22nd  Sept  1891.  What  did  ICr.  Skinner  do 
thenP  He  does  not  send  it  to  the  lady  and 
explain  it  to  her,  or  do  anything  of  the  kind,  but 
he  sends  a  fair  copy  of  it  to  the  husband  with 
this  letter :  "  Dear  Sir, — We  beg  to  inoloae  you  a 
fair  copy  <rf  the  proposed  deed  to  rectify  your 
marriage  settlement  Please  read  it  orer  to  your 
wife,  and  see  if  it  meets  her  approval  as  well  as  your 
■own.  If  it  doee,  return  same  to  us,  when  we  will 
have  it  engrossed  ready  for  the  aignatnie  of  all 
(Murties  witboiit  dday.  So  that  he  eeema  to  haTs 
«onndered  even  tbeox  that  he  had  a  dntj  to  the 
wife;  but  he  empkys  the  husband— a  vny  extra- 
ordinaiy  medium  conridering  what  had  passed 
quite  lately  at  the  interview  between  him  and  the 
lady — to  ezpl&in  to  her  the  propriety  of  her  lomng 
the  whole  of  her  interest  in  the  event  of  her 
manying  after  his  death.  Then  nottiing  takes 
plaoe  until  the  30th  Sept.,  and  on  that  date  Hr. 
Skinner  Boems  to  have  chosen  an  extraordinarily 
inopportune  time  for  explaining  matters  to  this 
lady.  He  is  called  in  to  make  a  will  for  her 
mother,  who  waa  either  on  the  point  of  death  or, 
at  any  rate,  in  a  most  critical  condition,  and  then 
he  says  that  he  explained  it  to  her.  She  says 
that  she  doea  not  remember  anything  of  the  kind. 
I  think  it  extremdy  likely,  considering  the  posi- 
tion in  which  she  waa  at  that  time,  that  ahe  paid 
very  little  attention  to  what  was  going  on,  and 
the  wlude  thing  may  have  Tsnished  from  her 
mind;  bat  let  na  tab  Hr.  Skinner's  own  aooonut 
oC  it :  "I  saw  the  plaintiff  in  the  dining*room  of 
her  mothw^s  house,  and  I  explained  to  her  Uiat 
Hrs.  Willis  and  her  Bon  had  called  upon  me  in 
the  way  I  have  already  stated,  and  that  t^ey 
desired  to  have  the  deed  altered  for  the  ^nipoee 
of  depriving  her  of  the  life  interest  which  she 
took  under  the  original  settlement  to  cut  down 
that  int^est  to  an  interest  daring  her  widowhood, 
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and  depriTiI^;  her  of  the  power  of  disposing  of 
the  propo^  provided  she  snrvived  her  husMuid 
witliont  their  liaving  jointly  enouted  it"  Then 
come  theae  words :  *'  I  explained  it  as  oleaiiy  aa 
it  was  possible  fw  me  to  do,  and  as  it  was  my 
duty  to  do."  So  that  he  plainly  reoogniaes  that 
there  waa  a  duty  oaat  upon  him  with  regard  to 
this  lady.  He  bad  the  duty,  as  he  say^  of 
explaining  it ;  ahe  did  not  go  to  him  tor  explanm- 
taSai  he  oame  to  her.  He  felt  that  he  had 
this  duty;  bnt  what  on  earth  waa  the  oae  of 
explaining  what  was  going  to  happen  to  hsr 
umesa  he  had  also  exj^Saaa  to  her  daarly  what 
her  positim  was,  and  what  oourae  she  <K^t  to 
take  under  the  drenmstanoes.  It  appears  to  me 
certain  that  Hr.  Skinner  does  not  for  a  moment 
say  that  he  had  no  duty  to  her,  but  what  he  aaja 
is  that  he  had  a  duty,  which  he  petformed  in  a 
moat  perfunctory  manner  whi<»i  misled  her 
entirely.  I  am  disposed  quite  to  believe  what  she 
says,  that  she  went  throof^fa  the  execution  of  this 
deed  under  the  impression  that  her  husband 
certainly  told  her — and  I  think  Hr.  Skinner 
admita,  or  at  any  rate  half  admits,  tliat  he  told 
her  too--that  it  waa  merely  to  oorreot  a  mistake 
whidi  had  bean  made  in  uie  original  s^itlemeat 
Potting  oat  of  oonsi deration  the  fimt  that  by  that 
alteration  Hr.  BUnnar's  son  got  a  very  great 
advantage,  I  think  that  even  if  the  peram  who 
was  the  ultimate  remainderman  had  been  no  oon- 
neotion  of  Mr.  Skinner,  there  would  have  been 
ample  ground  for  setting  aaide  thia  deed,  oon- 
aidering  that  Hr.  Skinner  waa  her  &mily  soUdtor, 
the  person  to  whom  she  woald  natarally  go  Cor 
advice,  and  that  he  was  her  trosbee.  I  must  ssy 
that  I  think  it  makes  it  rather  stnmger  when  you 
oome  to  oonudar  that  the  effect  of  this  alteration 
was  to  make  oertain,  or  almoat  oertain,  a  gift 
which  waa  contingent  and  doubtful  until  that  deed 
was  executed.  I  have  no  hesitation  in  otmooiring 
in  the  motion  which  has  been  {woposed.  I  think 
that  this  appeal  ongfat  to  be  dismisaed  with 
ooete. 

Lord  Shaitd.— Mj  Lords:  I  am  entirdy  of 
the  same  opinion.  I  oonoor  in  all  the  obeora- 
tions  that  nave  bem  made  l^'the  Lord  Chan- 
cellor and  Lcttd  Maonaghten,  and  I  shall  add  only 
a  few  words  to  what  they  have  said.  It  appears 
to  me  to  be  quite  plain  that  it  waa  the  du^  of 
Mr.  Skinner  on  the  oooauon  of  the  exeoatum  of 
the  deed  of  1891  to  have  required  that  the  la4y 
ahoutd  put  her  intereate  into  other  hands,  and 
that  he  ahould  not  have  been  the  person  to  advise 
her  apon  those  intereate.  I  think,  lookii^  at  the 
relations  between  the  partiea,  looking  to  tiie  toot 
that  Mr.  Skinner  was  a  friend  and  waa  trustee  in 
the  adminiatration  of  the  fonda  upon  which  ahe 
waa  dependent  for  her  sabBiatenoe  through  her 
huBband,  and  that  he  was  her  agent  aa  I  take  it 
he  was,  in  the  circumatancea  which  have  been 
diBokwed,  that  it  was  clearly  his  daty  to  reqnixa 
that  she  should  ^t  indepoodent  advioe.  It  is 
said  that  he  explauied  the  matter  to  har.  I  ame 
with  Xiord  Haonaghten  in  thinking  tiiat  that 
azplanaiaon  waa  not  suffident  or  satisfactory, 
even  aa  steted  by  Mr.  Skinner  himself,  as  given 
to  her  in  the  evening  at  her  mother's  house, 
which  is,  however,  diaputed  or  denied  by  her; 
but,  whatever  explanaticm  may  have  been  pven, 
I  do  not  think  that  the  explarAtion  by  him  waa 
enough.  I  think,  looking  at  the  droomatance 
that  thwe  was  a  great  disadvantage  to  Hza. 
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iraiia  in  ih»  execution  of  thia  deed  in  which  she 
wu  renouiioing  valuable  interesta — at  the  oiroam- 
■laiioe  that  at  the  same  time  a  benefit  was  being 
^ven  to  Hr.  Skinner 'e  own  eon  hj  that  act  en 
rennndation,  and  at  the  oroumstance  of  Ur. 
SUnner'B  position  as  law  ^;ent,  as  I  think  she 
was  oititlea  to  take  him  as  beiuff  at  the  time — 
looking  at  these  oironmstanoes,  I  am  olearly  of 
<nanion  that  nothing  short  of  putting  the  interests 
of  this  ladj  into  other  hands  would  nave  satisfied 
the  case,  or  have  avoided  the  legal  result  which 
now  follows.  An  independent  agent  would,  it 
may  be  aasnmed,  have  explained  to  her  that  the 
deed  was  not  for  the  purpoae  of  merelj  correcting 
a  mistaira.  but  was  mtcmded  materially  to  alter 
iwr  poaition,  and  to  cut  down,  and  on  her  part 
to  Tencnmoe,  important  pecuniaty  righta;  and 
eren  leaving  out  of  view  the  adnot^ie  to  be 
gained  by  Hr.  Skinner,  jun.,  aa  Ltml  Hae> 
naghten  haa  obeerved,  the  veir  observation  of 
ooonael  in  the  note  of  the  ^d  Sept.  1891. 
would  in.  all  probability  have  been  forcibly  laid 
before  her.  To  this  independent  advice  I  think 
she  was  entitled.  I  am  of  opinion,  therefore, 
that  the  judgment  appealed  from  ought  to  be 
affirmed. 

Lord  Davkt. — ^My  Lords :  I  am  of  the  same 
opinion,  and  I  do  not  think  it  neoeaaary  to  make 
'any  detiiiled  lamination  of  tiie  facts  ox  the  case 
wluoh  are  brought  out  in  the  examination  and 
«ros8-ezamination  of  the  witnesses,  aa  I  agree 
with  what  has  been  said  on  that  point  by  the 
Ijord  Obanoellor  and  Lord  Uacnaghten.  The 
first  queation  ia  to  inqure  what  the  deed  of  1891, 
which  it  was  aonghb  to  set  aude  by  tMa  acticm, 
did ;  and  J.  find  that  it  did  two  thmga.  and  two 
tiling  only.  In  the  first  place,  it  cut  down  the 
life  nttereat  to  which  the  plaintiff  waa  entitled 
during  her  life,  in  case  she  survived  her  husband, 
to  an  estate  dwratUe  viduitale  only,  ao  long  aa  she 
should  remain  his  widow,  and  iu>t  many  again ; 
aeoondly,  it  made  a  material  alteration  aa  to 
her  interest  in  the  capital  fund,  and  indeed  it 
deprived  her  ci  any  prospect  of  sharinj;  in  the 
capital  fund ;  for  whereas  under  the  origmal  deed 
she  would  have  had  a  joint  power  of  appointment 
with  her  husband  during  their  joint  lives,  and  if 
ahe  sorvived  him  a  separate  power  of  appoint- 
ment, she  gave  up  both  her  joint  power  during 
their  joint  lives  and  also  the  chance  of  having  a 
a^wrate  power  of  diaposition  in  case  ahe  aurvived 
her  huband.  Now,  it  will  be  obaervad  that  those 
alteiations  in  tin  deed  were  ooncesriona  which 
came  eatiiely  from  her  side^  and  that  no  altera- 
tion was  made  in  her  favour,  and  no  considera- 
tton  of  any  sort  or  kind,  no        pro  quo,  was 

rrovided  tor  her  by  the  deed.  The  next  question 
ask  is,  what  was  the  position  of  Ur.  William 
Moore  Skinner  P  Mr.  Skinner  waa  her  husband's 
eoHmtoT,  and  indeed  he  was  the  solicitor  for  the 
whole  family — and  not  only  for  the  whole  family, 
but  it  appears  that  he  also  attended  Urs.  Brown, 
the  pluntiffe  mother,  when  she  was  on  her  death- 
bed, and  I  think  made  Urs.  Brown's  will  for  her. 
But  he  was  more  than  that.  He  was  also  a  veiy 
intimate  friend  of  the  Willis  family,  including 
the  plaintiff  and  her  husband,  and  he  waa  also  a 
trustee  ttnder  the  original  setiilement.  I  think  it 
a  sound  observation  that  a  wife  usually  has  no 
BoUmtor  of  her  own  apart  from  her  husband,  and 
I  think  that  she  is  primd  facie  entitled  to  look 
to  her  husband's  aolicitOT,  the  solicitor  erf  her 
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huaband*a  family,  for  advioe  and  aasiatsnoe  nntU 

that  solicitor  repudiates  the  obligati<Hi  to  (pve 
such  advice,  and  requires  her  to  consult  anouer 
gentieman.  Now,  the  result  of  the  evidence  upon  . 
my  mind,  without  going  into  detula,  ia  that 
this  lady  did  in  fiutt  nly  upon  Mr.  Williua 
Moore  Skinner  to  advise  and  assist  her  as  ho*  soli- 
citor. I  do  not  find  that  Mr.  Skinner  ever  repu- 
diated the  obligation  to  advise  t^e  plaintiff.  I  am  ■ 
aware  that  he  aays  that  he  was  somewhat  sore  at 
the  suggestion  that  he  had  made  a  mistake  with 
regard  to  tiie  earlier  deed,  and  that  he  required 
not  Mrs.  WUlie,  not  the  plaintiff,  but  her  hua- 
band  and  her,  to  go  and  conanlt  another  solicitor 
across  the  street.  But  that  is  a  veiy  diffnent 
thing  from  advidng  the  ^bintifl  to  oonault  a 
solicitor  separate  from  her  husband.  The  aug- 
geation  whioh  he  s»a  he  mads  was  that  th^ 
should  both  go  and  0(msnlt  another  aoUdtor. 
What  he  ought  to  have  dcme  waa  to  adviae  her 
to  consult  a  solicitor  aepazute  from  and  inde^ten- 
dent  of  her  huaband.  It  is  to  be  obaarved  that 
the  deed  was  in  fact  prepared  by  him  on  behalf 
of  all  parUea,  and  I  cannot  find  throughout  tide 
maaa  of  evidenoe  that  any  auggeation  was  ever 
made  by  anybody  that  it  bad  oeen.  perused  or 
settied  by  any  person  on  her  behalf.  Therefore  X 
take  it  to  be  clear  that  he  waa  the  only  soUmtor 
acting  for  her  in  the  matter,  and  that  he  waa  the 
aolioitor  who  prepared  and  perused  and  settled 
the  deed  on  Mhalf  of  all  parties.  Indeed,  Mr. 
Skinner  seems  to  have  accepted  that  situatiim, 
and  to  have  takm  some  jMdna  to  explain  the 
oontoita  of  the  deed  to  tiie  plaintalf.  But,  aa 
Bigby,  L.J.,  says,  that  was  not  enoo^  She 
required  not  only  explanation  (rf  the  meaning  of 
the  deed,  bat  what  ahe  wanted  was,  or  what  aha 
had  a  right  to  look  for  waa,  advioe  aa  to  har 
righta.  The  next  question  I  ask  is,  Whi^  was 
the  knowledge  of  the  plaintiff  and  the  informa- 
tion given  to  her  aa  to  the  drounutanoes  and  the 

Surpose  for  which  the  deed  was  to  be  executed  P 
In  those  p<nnts,  again,  I  will  not  trouble  to  read 
long  paaaages  from  the  evidence,  because  I  agree 
with  the  Lord  Chancellor  that  the  information 
given  to  her,  and  her  belief  founded  upon  tiiat 
information,  waa  that  a  miatake  had  been  made 
in  drawing  up  the  previous  deed,  and  that  all  that 
waa  asked  of  her  waa  to  put  right  or  rectify  a 
mistake  whioh  had  been  made — inadvertentiy 
made — by  the  parties.  Now,  it  ia  of  course  a 
oomnumplaoe  to  point  out  the  widely  different 
portion  of  a  woman  who  ia  aaked  to  put  right  a 
mistake  made  in  a  deed  under  whioh  ahe  duived 
very  conaiderable  advantagea  and  that  of  a  woman 
who  is  asked,  the  parties  to  a  deed  which  con- 
ferred an  advantage  upon  her  having  changed 
their  minds,  whether  she  will  assist  them  to  carry 
ont^  not  their  orijrinal  mind  and  intention,  but 
their  new  mind  and  intention.  It  is  admitted  by 
the  learned  counsel  for  the  appellants  (and  the 
admission  could  not  have  been  avoided)  that 
there  is  no  evidence  that  any  mistake  in  fact  had 
really  been  made  in  drawing  up  the  prerious 
deed.  What  we  must  understand  is  that  the 
parties,  having  realised  the  effect  of  what  they 
had  done,  had  changed  their  minds  and  intention. 
Now,  if  she  had  consulted  a  separate  solicitor, 
who  would  of  course  have  advism  her  &s  to  her 
real  position,  he  would  have  told  her  that  it  was 
not  a  case  of  a  mistakewhiohany  person  of  right 
feeling  who  was  taking  a  gift  from  othwa  might 
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hare  oozuidared  himielf  under  u  obligation  to 
pnt  rwht.  In  nioh  drcunstKOOM  I  ■hoiUt  think 
fcr-n^in     jiwM^piM  wwiH  — y  •  **I'willnot 

aooept  a  sift  whicn  hMbean  made  to  dm  under  a 
miettke.  It  elie  bad  omunlted  a  eeparate  solioi- 
tor»  he  would  have  told  ber  what  her  real  positicm 
wae,  and  what  were  the  righte  to  which  she  waa 
entiitled  under  that  deed ;  at  the  loweat,  be  would 
probaUy  bare  incceeded  in  making  a  bargain  and 
•eonring  for  ber  oonntwrailing  advantoges  in 
place  of  thoee  which  she  waa  asked  to  gire 
m.  I  therefore  think  that  the  jndgment  of 
the  Oonrt  of  Appeal  in  this  case  mnat  be 
afllrmed,  on  the  ground  that  the  plaintiff  did  not 
understand  the  pnrpoee  and  intention  or  the  txne 
effect  ci  the  deed  of  1891,  and  that  sncb  failure 
to  grasp  the  tme  effect  of  the  deed  arose  from 
Mr.  Skmner,  who  bad  assnmed  the  position  and 
the  oldigation  of  adriung  her»  having  failed  to 
idn  her  proper  adTioe.  The  altentiona  made  in 
the  deed  nude  an  important  dUEsrenoe  in  the 
positkn  of  jonng  Hr.  Skinner,  who  was  entitled 
to  a  mcdetyof  the  capital  in  deftralt  of  the  exer- 
dae  of  any  of  the  powers  of  anpcnntment  wMch 
weze  {^ven  by  the  settlement.  In  the  first  place 
his  prospect  of  anooeeding  to  a  share  of  Uie 
oapittl  d^>aided  on  the  single  oontingen<7  only 
of  Joseph  Willis  djing  without  baring  exercised 
the  ]power  of  appointment,  instead  of  the  double 
oontinsency  of  the  joint  power  not  bfnng  exercised 
and  the  wife  being  the  surriTor  (whioh  event 
actually  happened)  and  her  not  ezerdBing  the 
power.  He  also  gained  a  oonsi^rable  advantage 
by  bis  prospect  of  suoceeding  to  the  capital  being 
accelerated  by  the  ^laintifra  life  intmst  beinff 
out  down  to  an  mterest  during  widowhood 
only.  Ithraefcne  think  that  the  dedaionof  the 
Oonrt  of  Appeal  may  also  be  supported  np<m  the 
stomtd  npcm  whish  the  leaned  jndgea  of  the 
Ooort  of  Appeal  based  i^^iamdy,  that  Ux. 
WilHam  Uoore  Skinnm's  son  oomd  not  take  a 
benefit  from  the  plaintiff  without  abowii^  the 
ri^taousness  of  toe  transaction,  or,  in  other 
words,  that  she  had  independent  advioe  and  assist* 
anoe  as  to  her  righta  and  res!  position.  I  therefore 
concur  in  the  ju^ment  which  has  been  prop<»ed. 

Lewd  Bkahpton. — Lcn^a:  The  deed  of 
1890  waa  all  that  the  parties  intended  it  to  be, 
and  no  more.  After  the  deed  was  executed  the 
settlors  changed  their  minds  and  desired  to  limit 
the  benefits  which  it  conferred  on  the  plaintiff. 
This  could  only  be  done  by  getting  the  plaintifF 
to  sign  the  dera  in  question  to  effect  this  altera- 
tion.^  The  deed  of  1891  was  accordingly  prepared 
and  in  order  to  obtain  the  plaintiff's  execution  of 
it  she  was  told  that  it  was  to  rectify  a  mistake 
in  the  original  deed.  There  was  no  mistake — the 
parties  meant  all  that  was  in  tiie  deed  of  1^0.  It 
was  in  fact  untrue  to  say  that  there  bad  beenany 
miatake  at  alL  I  agree  in  all  that  has  bean  said 
hy  the  Lord  Ohanoellor  and  my  other  noUe  and 
leattied  friends  who  Iiave  expressed  thmr  views, 
and  in  the  judgment  propoeed. 

Lord  BoBBBTSOK.— My  Lords:  I  entirely 
agree. 

Judgment  appgaled  from  affirmed,  and  appeal 
dumiseed  with  oosts. 

Solicitors:  for  the  appellante,  BcUfour,  Allan, 
and  Co.,  for  Skinner,  Church,  and  Michael, 
Sunderland;  for  the  resptmdent^  f^nne-Bazter 
and  KtebU,  for  Beldon  and  A^royd,  Bradford. 
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June  13, 16.  and  17. 

(Before  the  Lord  Ghaitcxllob  (HalsbaijX 
Lords  Mi.cNAaHTBH»  Shabd,  BoBSBnov, 
and  LiHDUT.) 

FABI^ITBABSOK  BbOTHKBS  AMD  Oo.  V.  Euo- 
XND  Co.  (a) 

OV  APPBAL  TBOK  THB  GOUBT  Or  APFB4L  III 
XltOLAHD. 

Sale  of  good* — Wrongful  tale  hy  aeroard — iknoem^ 
pwnhaaer. 

The  aj^ptUanU  were  tivnber  mdreftairis,  and  luipi 
large  qyutntUiee  of  Hmher  loarehouaed  in  fhar 
name  of  the  doeke. 

The  dock  eomwmg  were  avihoriaed  to  accept  aei 
act  upon  delivery  orders  eigned  hy  C,  the  ofpe^ 
lantt  manager,  who  had  authorih/  to  eeU  ttmbtr 
in  ordinary  quaniitieM  to  regular  euetowien. 

C.  from  time  to  time  fraumilenUy  tranefermd 
UwAer  belonging  to  the  appeUanU  to  a  fieHHoM 
purchaeer,  and  then  eoid  it  to  the  regpondenU  t» 
the  ateumed  name  of  eueh  purehaeer. 

The  re»pondent$  bought  and  paid  for  the  Umber  in 
good  faith  withtntt  any  tuepieion  of  frami. 
They  vme  not  eustomers  ef  the  appdlaadet  and 
did  not  know  (Kern  in  any  way  %n  the  tnnu- 
oefton. 

Held  {reverting  the  judgment  of  the  court  behvp), 
that  there  woe  no  holding  out  of  C.  by  the 
lante  to  the  reepondents  of  a  pereon  Aomif 
auihorUy  to  diepoee  of  the  itmbsr,  and  ikat  tke 
reepondents  acquired  no  better  title  to  tike  timber 
than  that  of  C,  who  had  ^oUn  Uf  and  wan 
UMe  for  the  valua  of  U  to  the  appdlante  w  m 
action  of  d^iiHue. 

Tun  was  an  amwal  from  a  Jadgment  of  the 
Court  of  Appeal  (Smith.  MJL  and  Wnfismib 
lU.,  Stirling,  L.J.  disaentiiw),  reported  85 
L.  T.  Rep.  264;  (1901)  2  E.  B.  687>  reversiiiff  a 

i'udgment  of  Mathew,  J.  in  an  aotion  triad  befcae 
lim  with  a  juiy  in  the  Commercial  Oouxl 

The  action  waa  brought  by  the  appellania 
against  the  res^ndente  for  the  wrongful  drtSB- 
Htm,  or  alternatively  for  tiie  wrongful  fxmverrian» 
of  fcnty-five  different  parcels  of  timber,  the  total 
value  m  which  was  agreed  at  the  sum  of  1200). 

The  appeUante  were  timber  merchants,  and  th» 
reepondente  paoldng-case  manuf  aoturere. 

The  appeUante  were  in  the  habit  ct  warehous- 
ing large  quantities  of  timbw  imported  by  th«a 
in  the  Surrey  Commercial  Docks.  Tbev  had  in 
their  employ  a  confidential  clerk  named  Ga^xm. 

On  the  25th  Jan.  1895  the  appellante  smt  to 
the  secretary  of  the  dock  compuny  a  letter  as 
follows : 

Dear  Sir,— We  have  made  amngcments  whenby  ia 
future  Mr.  Capon  will  eiffn  delivery  orders  on  behalf  of 
and  in  additicai  to  the  other  members  of  ibe  firm,  sad 
inoloee  onr  written  anthorltr  for  ssme. — Yomt  tnlj» 

Fabqoha£BON  Bbothibs  ahd  Cokpant. 

Inclosed  in  the  letter  was  the  fc^owing  autho- 
rity : 

We  hereby  aatborise  700  to  aooept  all  trurfv  or 
delivery  ordan  wbioh  shsU^be  signed  on  oar  behalf  fay 
Mr.  H.  J.  O^xm,  whoae  signatnze  is  Babjoined,  tiw  oom- 
pany  aoUnr  also  on  our  lignstiife  as  hentofort.  Ho* 
aatbority  ia  to  remain  in  fonwastUaivceaaly  Nfoksd  ia 
writing  by  ns.— f  arqnhazsan  Prothess  aad  Cmspeay. — 
Signatare  of  per  boh  aathomed,  Henry  J.  Capoo. 

(a)  B«portad  by  0.  £.  UlLDSR,  Esq.,  BairiBtotv«t-Lkw. 
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Oapoa  had  also  a  limited  authofU^f  to  adl 
iimber  aa  behaU  <rf  the  appellanti  to  oactain 
veoc^nd  eaatomm,  as  aoauut  eaoh  of  whom 
th^  from  time  to  time  fixed  a  limit  i^  to  which 
^bej  were  willing  to  ffn  than  oredit. 

After  Oapon  had  obtidiied  this  power  to  sigu 
tramCar  m  daUTerr  ordwa,  he  in  Jan.  1896,  oom* 
■nenoed  a  aeries  of  fraada  as  follows : — ^He  opened 
an  aoooont  in  the  dock  oompany's  books  m  the 
name  of  Brown  (who  waa  a  fi<^tioiis  perstm). 
Into  this  account  he  from  time  to  time  trans- 
ferred portions  of  the  appellants'  timber,  con- 
cealing nis  frand  mther  by  altering  the  axfries  in 
the  appellants'  stock  books  bo  as  to  make  it 
appear  that  they  had  reoeiTed  less  stock  tiian  thery 
in  lact  had  received  or  else  by  means  ot  fictitions 
sales  purporting  to  be  to  recognised  oostomers, 
•cansing  an  apparent  dlmnnition  of  the  stock. 

The  total  value  of  timber  so  transferred  waa 
32001.  to  1500Z.  spread  over  a  period  from  Jan. 
1896,  to  Nor.  1900,  and,  the  amounts  bong 
insignificant  as  compared  with  the  size  of  the 
appellants'  business,  the  frauds  were  not  dis- 
coTered  until  Nor.  1900. 

TTpon  the  disooTery  of  the  frauds  it  was 
tomidlihat  tiie  wliole  m  tiie  timber  had  been  sold 
to  Vka  rearondents  by  Capon,  with  the  ezoepticm 
-of  about  oOL  wortii,  in  the  fidlowing  cironm- 
stancas :  Oapon  aecnred  an  address  in  Sattersea 
under  the  assumed  name  of  Brown,  and  from 
that  address  he  entered  into  oommunioation  with 
the  respondents,  representing  himself  as  a  timber 
Aftent  acting  on  behalf  of  Messrs.  Bayley,  a  well- 
known  firm  <rf  fire-escape  and  ladder  makers,  and 
erentnally  he  sold  to  them  the  whole  of  the  forty- 
fire  parcels  of  timber  referred  to  in  the  ^P»* 
lants^  claim  at  dilEerant  times  between  Jan.  1896 
and  Not.  1900. 

It  was  admitted  by  the  appellants'  counsel  that 
the  purchases  were  so  made  by  tiie  renondents 
^ona  fide  and  without  notice  of  any  fraud. 

The  reafpondents  gare  evidence  that  m  .pur> 
ohasing  as  aforesaid  they  beliered  that  were 
was  such  a  person  as  Brown,  who  really  was  a 
timber  agent  at  Battorses,  and  was  acting  in 
these  transaotions  as  agent  for  Messrs  Bayley, 
and  that  tlunr  had  absolutely  no  knowledge  or 
ensj^dfm  that  he  was  Oapon  or  in  anj  way  oon- 
necied  witii  the  aj^ellants. 

At  the  trial  the  judge  left  to  the  jury  the  ques- 
tion whetiier  the  appellants  had  so  acted  as  to 
hold  Capon  out  to  the  respondents  as  tiuor  agent 
to  sell  UkO  timber  to  the  respondents,  all  other 
•questions  of  law  or  fact  bemg  reeerred  to  the 
judge. 

The  counsel  for  the  respondents  asked  him 
also  to  leave  to  the  jur^  the  questi(m  whether  the 
appellants  had  by  their  conduct  enabled  Capon 
to  hold  himself  out  as  the  true  owner  or  as 
entitled  to  dispose  of  the  goods,  but  the  judge 
refused  to  leave  that  question  to  tiie  jury. 

The  jui^  answered  the  questicm  left  to  tliem  in 
tiie  negative. 

The  judge  gave  judgment  in  &Tonr  ci  tiie 
appellants. 

This  judgment  was  reveraed  by  tiie  majority  of 
tiie  Court  ot  Appeal. 

Asquith,  E.O.,  Dancktoerti,  E.G.,  and  Whaiely 
for  the  appellants.  The  appellants  had  not  by 
their  conduct  held  out  Capon  as  a  person  who 
had  power  to  sell  tiie  goods,  and  thus  enabled 


him  to  commit  the  frauds.  The  facts  do  not 
bring  tiie  ease  witiun  the  nle  as  lud  down  in  the 
antlunitieB.  See 

Johfuon  r.  Credit  Lyotmai*,  37  L  T.  Bep.  657 ;  3 

C.  P.  Div.  82 ; 
Brockle^ty  v.  Temptranee  FwmaiMnt  Builimf 

Bodtfty,  72  L.  T.  Bep.  477 ;  (1805)  A.  C.  178 ; 
CoUv.  Horih-Wettam  Bani,  82  L.  T.Bsp.  783; 

L.  Bep.  10  C.  F.  354 ; 
Colonial  Bank  v.  IfMnMy,  55  L.T.  Bep.  862  ;  11 

^p.  Cm.  426 ; 
£smb  v.  A(teiiboKiiv&,  1 B.  ft  S.  831 ; 
Oman  v.  ISortk  BnHA  Auitratotton  Company,  2 
H.AC.175. 

The  evidence  shows  that  the  respondmts  thought 
that  they  were  dealing  with  Brown,  who  was 
selling  Bayley's  goods  on  commisaicm.  Thw 
only  expected  to  get  such  property  in  the  goods 
as  Bayley  had.  They  nevei*  tiiought  that  they 
were  waling  with  the  appellants.  See  also  Soot 
v.  French  (13  Wend.  N.  T.  Sup.  Ot  570),  an 
American  authority,  and  sect  21  of  the  Sale  <d 
Goods  Act  1893  (56  &  57  Vict  o.  71). 

Zoioson  WaUon,  K.C.  and  Cabahe^  for  the 
respondents. — ^The  appellants  gave  authority  to 
Oapon,  who  had  power  to  mU.  [The  Lobd 
Ohahobllob. — The  respondents  did  not  deal 
with  "Capon,"  but  wit^  "Brown,"  who  was 
not  a  person  whose  authority  was  held  out  to 
tiiem.]  "  Brown  "  was  Capon,  tiie  person  whom 
the  appellants  employed  to  sell  their  goods  and 
give  delivery  of  them.  It  waa  not  a  case  ot 
"  holding  out "  at  all.  The  true  owner  empowered 
an  agent  to  deal  with  the  property.  The  right 
questicm  was  not  left  to  the  jury  at  all.  There 
was  authority  to  make  a  sale,  which  would  have 
bound  the  a|^)dlantsif  made  by  Oapon  as  thrir 
agent  He  assumed  the  trade  name  of "  Brown," 
and  the  appellants  are  estwped  from  denying^ 
autiiori^  of  their  ^^t^  w&om  thqr  empowered 
to  deal  for  thor  advantage.  But  if  Oapon  had  a 
disposing  power,  and  an  actual  antlunitj  to  sell 
&om  the  appellants,  there  was  a  "heading  out" 
to  a  h<md  ficU  purchaser,  as  he  had  the  apparent 
dominion  and  sold  the  goods  as  his  own,  though 
tiiere  was  no  evidence  of  a  "holding  out"  in 
express  words.  Capon  had  power  to  sell  to  a  limited 
class  <d  persons.  [The  Lobd  CHAjfcsLLOB.— 
The  purchasers  knew  nothing  of  Capon's  power 
or  authority  from  Farqaharsons,  the  true  owners.] 
It  is  enough  if  he  had  posseseionwitii  power  to 
sell  in  proper  (uroumstanoea.  Tlie  authoritoes  go 
as  far  as  this.  See 

Dym-  V.  Ptancn,  3  B.  &  C.  38 ;  27  B.  B.  286; 

BamcuioUi  v.  Bwrinfi,  7  C.  B.  N.  B.  851 ; 

Pic&ermff  T.  Bull,  15  East,  38  i  18B.B.864; 

Mtggy  v.  Imperial  DueounC  Cdmpafty,  88  L.  T. 
Bep.  309  ;  3  Q.  B.  DIv.  711 ; 

Babcoek  v.  Lawton,  42  L.  T.  Bep.  889  )  5  Q.  B.  TAr, 
284; 

Seudtrton  v.  WUVama,  78  L.  T.  Bep.  98 ;  (1898)  1 

Q.  B.  521) ; 

which  is  a  decision  really  indiatingniahaUe  from 
this  case.   See  also 

Viekera  v.  Herfs,  L.  Bep.  2  H.  L.  So.  113  ; 
BroeUaf&y  v.   Temperance  Permanent  BvUding 

Boeiety  {ubi  sup.) ; 
Perry  Herriek  v.  Atwcod,  SO  L.  T.  Bep.  O.  S.  367 ; 
2  Da  G.  &  J.  21). 

The  purchaser  bought  under  the  exercise  of 
Capon's  power,  and  the  fallacy  of  the  appellants' 
argument  is  in  treating  him  as  a  mere  custodian. 
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He  waa  a  oaatodian  with  a  power  of  aale  within 
limits.  See 

Jolinkon  T.  Credit  LyonneiM  (vbi  tup.). 
We  do  not  base  the  estoppel  on  the  pnrohaser 
knowing  Faiqnharsons  in  the  matter.  The  He- 
Umy  order  poaaed  the  proper^,  and  the  pnr- 
ohaaer  paid  on  a  transfer  hj  the  dock  oompany, 
who  were  the  actnal  onatodiana.  The  appellants 
are  estopped  as  to  the  do(A  company,  and  alto 
aa  to  the  respondents,  wluMe  tluB  was  deriTed 
from  the  dock  company. 

AaqtUOt,  K.O.  was  called  on  to  reply  on  the 
pc^t  whetiier  the  respondents  were  misled  aa  to 
the  aath(»ify  giTen  to  the  dock  company. 

At  the  conolnaicm  of  the  argnments  their  Lord- 
ahipa  took  time  to  consider  their  jadgmeui. 

June  17.— Their  Lordahips  gare  indgment  aa 
foUowB:— 

The  LOBD  Ohahcbllob  (Halsbnry).  -~  Hy 
Lorda :  I  hentate  to  apeak  all  that  is  in  my 
mind  ont  of  respect  for  the  learned  jnc^^  in  the 
Oonrt  of  Appml,  who  hare  taken  a  difflerant 
▼iew.  Bnt  so  far  as  Z  can  see  this  is  a  case  in 
which  no  difflonlty  whatever  arises.  A  aerrant 
has  stolen  his  masta**B  goods,  and  the  question 
has  to  be  decided  whether  the  person  who  has 
purchased  the  goods  innocently  can  set  up  a  title 
to  them  as  azainst  the  master  from  whom  they 
have  been  stuen.  That  this  timber  was  stolen 
there  cannot  be  the  smallest  doubt,  and  I  have 
TMj  great  difficulty  in  treating  seriously  the 
axgnment  that  it  waa  not  What  poaaible  diftar' 
eaioe  ia  ihera  between  thia  act  of  theft  and  tiie 
act  of  atealing  a  handkeroUef  from  a  peraon'a 
pocket  in  the  atreet  P  Beeanae  by  a  oironitona 
prooeaa  the  thi^  allows  an  innocent  party  to 
remove  the  goods  from  where  they  were  atored 
hj  the  owner  the  innocent  party  does  not  acquire 
a  title.  The  thie^  having  no  title,  can  give  no 
title.  That  really  disposes  of  the  case,  and  I 
might  well  leave  it  there.  But  much  argument 
has  been  used  to  establish  the  position  that  there 
was  here  an  estoppel.  I  fall  to  see  what  estoppel 
has  to  do  with  me  matter.  By  the  innocent  act 
of  the  dock  company  the  timber  has  been  taken 
away,  bnt  even  as  gainst  the  dock  company  there 
is  no  estoppel.  All  that  the  Surrey  Commercial 
Dock  Oompauy  did  they  were  expressly  authorised 
to  do  the  f^pellanta.  There  would,  therefore, 
not  be  an  estc^pel  as  between  them  and  the  Do<^ 
Company,  who  acted  in  pursuance  of  the  direct 
and  real  authoritgr  of  the  appellanta.  If  it  oonld 
be  argued  that  the  appeUants  repreaented  that 
their  cAerk  Capon  was  vested  with  disposing 
power,  and  anyone  had  acted  on  that  belief  to  his 
prejndioe,  then  estoppel  would  have  arisen,  and 
the  person  who  had  n^ligently  allowed  Capon  to 
be  so  apparently  vested  would  be  estopped  from 
denying  that  Capon  had  that  aut^rity.  But 
wha,t  in  the  world  nas  that  to  do  with  the  queetion 
in  this  case  P  Capon  was  unknown  to  the  respon- 
dents, as  also  were  the  appeUants.  The  respon- 
dents dealt  throughout  with  a  person  whom  they 
believed  to  be  Brown.  THo  one  would  dream  of 
saying  that  the  respondents  acted  upon  the  faith 
of  Capon  being  vested  by  the  appellants  with 
authority  to  aell,  for  they  had  never  heard 
of  tlie  appellants  nor  of  Cspcm.  The  cderk 
who  haa  committed  this  frana  availed  himself 
at  hia  power  of  awning  deliveiy  orders  to 
tnuufer   into  the   name  of   Brown,  which 


name  he  asaamed,  and  in  di^Maing  of  this 
stden  timber  to  the  respondents  he  profeeeed 
to  act,  not  on  behalf  ot  the  ^ipelbuits,  but 
on  behalf  ot  a  third  parly  named  Bayl^.  I 
am  bewildered  at  the  absiudity  of  the  angga^ 
tion  that  an  estmpel  arose  in  tJiis  case.  Aa  to 
the  case  of  Senamr$on  v.  WtUiaint  {vbi  n^,),  ia 
which  a  iudgmemt  of  my  own  has  been  relied 
upon  by  uie  respondents,  I  adhere  to  every  word 
I  aud  on  that  occaaion;  but  that  oase  has  no 
relation  to  this,  and  the  langni^  I  used  <m  that 
occasion  waa  the  language  <»  an  American  judge. 
What  I  said  then  waa  that,  "  When  one  of  two 
innocent  peraMis  mnat  aufEer  tot  the  fi»nd  odt  a 
third,  he  shall  anfler  who,  by  hia  indiamtion,  haa 
enabled  anoh  third  peraon  to  commit  the  frsnd.'* 
No  doubt  anyone  wnoae  indiaraetion  had  cMumd 
an  innocent  party  to  suffer  ought,  aa  was  said  in 
that  oaae,  to  sniter.  But  where  vras  the  indieev^ 
tion  here  P  No  one  outside  the  firm  knew  an* 
thing  of  the  anthori^  g^ven  to  Oaptm.  It  la 
abai^  to  say  that  such  an  authority  enabled  the 
person  invested  therewith  to  give  hy  his  fraud  or 
theft  a  good  title  to  an  innocent  purchaser.  I  am 
a  little  surprised  to  find  that  two  of  the  learned 
judges  in  uie  oonrt  below  seem  to  be  under  the 
impression  that  what  I  said  was  that  any  peracm 
who  enabled  another  by  any  means  to  commit  a 
fraud  must  suffer.  In  a  sense  any<me  who,  fw 
example,  sold  a  pistol  or  dagger  might  be  said  to 
enable  l^e  ^unmaaer  to  oommit  a  mnrdw.  A 
atrict  analyaia  of  the  present  oaae  ahowa  that  tfoeh 
a  oaae  would  be  parallel  to  the  preaent  Any 
notion  of  tiie  reapondenta  acting  on  a  repi  eeenta 
ti<nL  by  the  appellanta  ia  utteriy  absurd.  The 
atate  of  the  law  would  have  becoi  perfectiy  dear 
even  without  the  Sale  of  Gioods  Act,  by  whidi, 
when  an  agent  is  invested  with  authority  to  aall, 
the  owner  ia  precluded  from  denying  tlw  pnr> 
chaser's  title.  Here,  however,  toere  was  no 
authority  to  selL  The  case  is  laes  cIoKim  ;  it  ia 
simply  that  of  goods  stolen,  and  a  buyer  from  a 
tbiw  can  acquire  no  better  title  than  that  of  the 
thief  who  pnTp<n1ed  to  sell  the  goods,  which  was 
none,  and  therefore  the  appellanta  are  entitled  to 
SQCoeed,  and  I  move  yonr  Lordships  tJiat  the 
judgment  of  the  Court  of  Appeal  m  reveraed 
with  costs. 

Ijord  KACVAaHTBN.— Uy  Lords :  After  what 
has  fallen  from  my  noble  and  leanwd  friasid  on 
the  woolsaok  I  am  almost  aahamed  to  tnmUa 

Siur  Lordahipa  witb  any  obaernitionB  of  my  owil 
at  the  case  ia  peculiar  in  one  point  view.  I 
cannot  remember  any  case  in  which  the  wealtlL 
of  leanung  aud  argument  was  ao  far  bo^ond 
the  valae  of  the  poor  and  commonplace 
material  on  which  it  has  been  expended.  And, 
besides,  the  question  is  not  unimportant.  The 
decision  under  appeal,  if  it  could  be  supported 
would  have  very  far-reaching  and,  in  my  opinion, 
very  pemiciona  conseqoences.  Williams,  h^. 
expresses  an  opinion  to  the  effect  that  the  case  ia 
dimoult.  The  very  learned  judge  who  diflWa 
from  him  in  the  result  agrees  with  him  in  thisi 
Speaking  for  myself,  in  the  view  which  I  tike  of 
it,  I  must  aay  that  I  cannot  im^pne  a  plainer  or 
simpler  case  than  this.  Ueaara.  Farqaharaon 
Brothara  and  Co.  are  timber  mwchants  in  a  hug* 
war  of  business  with  a  tunover  ^^m^^g 
2U0,O0OI.  a  year.  They  had  a  wmfidential  clack 
oalled  Capon,  irhom  mtj  trusted  impliidtfy.  A 
alunt  time  ago  thegr  diaooTered  that  tida  bub 
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bd  been  xobbing  them  for  years,  stealing 
mall  lots  of  timber  from  time  to  time,  pasnng 
tiie  timber  out  <d  tbsai  names  in  the  docn 
means  of  a  written  authority  which  they 
liad  given  to  him,  and  disposing  of  it  for 
lufl  own  benefit.   They  trace  the  stolen  timber 
to  tiie  hands  of  Hessrs.  King  and  Go.  They 
4«nand  restitution  or  compensation ;  the  demand 
is  refosed,  and  than  this  action  is  broaght. 
What  is  the   defence  ?   Not  tiiat  tiie  goods 
were  bought   in   market  overt,   though  that 
would  be  no  defence  now,  after  the  oonnction  of 
tiie  thief ;  not  that  Hessrs.  Farqoharson  led 
them  to  beUere  that  Capon  had  their  authority 
to  Bell  what  they  supposed  that  thn'  bought. 
That  defence  is  oat  of  the  question.  Ther  nerer 
inuigiDed  that  they  were  dealing  with  Jbssrs. 
jnhanon  or  baying  Ibssn.  Farqnharaon's 
Tbtj  nsTer  even  dealt  idth  Oapon  to 
knowledge.   They  never  dealt  wil^  iiim  in 
Ins  own  name  aad  in  his  proper  pnson.  They 
dealt  with  a  phantom  broker — an  imaginary  being 
cnated,  animated,  and  worked  by  C^pon  for  his 
«wn  purpoees  nndar  the  plain  and  unpretentious 
name  oT  Brown — and  from  this  Brown,  whom 
they  never  saw  in  the  flesh  and  about  whom  they 
never  made  a  single  inquiry,  they  supposed  tiiat 
fhey  bought  this  timber.   Whether  Capon,  who 
has  apparentiy  been  convicted  of  forgerr,  oould 
have  been  convicted  of  larceny  or  not— tnoagh  I 
tiiink  he  could — it  seems  to  me  absurd  to  suppose 
€hat  by  this  jaggle  of  Capon's — all  sham  and 
pretence  so  far  as  he  was  concerned— thepr<^>erty 
in  the  stolen  goods  passed  to  Hessrs.  Eang  and 
Oo.  U  it  were  permisdble  it  would  be  interesting 
to  inquire  irtiioh  <A  the  two  parties  to  this  Uti^- 
iSon  were  the  more  Uamsworuiy  in  a  mcnal  pomt 
ol  view.  The  plaintiffs  trasted  a  man  whom  they 
had  long  known  and  believed  to  be  honest.  The 
defenduits  trusted  a  man  whom  they  had  never 
Men,  whom  a  breath  of  saspioi<m  and  the  most 
wdinary  inqoiiy  would  have  unmasked.   But  we 
have  nothing  to  do  with  this  matter,  though  it 
eeems  to  have  entered  into  the  consideration  of 
Cbe  Court  of  Appeal.    The  real  defence  is  a 
mngnlar  one.  It  mnst  come  to  this :  The  defen- 
dants  say  to   the  plaintiffs,    "Ton,  Messrs. 
!p*arquharson,  have  conducted  your  business  in 
Such  an  unbusinesslike   way  that  yoa  onght 
not  to  have  your  own  goods  back  again.  This 
inisfortune,  common  to  yoa  and  to  us,  is  all 
your  fault.   By  your  blind  and  foolish  oonfidenoe 
in  Capon,  ana  by  the  imtten  antiiorily  whioh 
jon  gave  to  him,  yoa '  enabled  *  him  to  commit 
t^is  band  apon  na.  And  so  Aahnrafcy  J.'s  ftunons 
^abaminlAdebmrowv.Mtuon  (2  T.  B.  63;  ISm. 
Ti.  0. 756,  7th  edit)  oomes  in."  Tlus  defence,  in  my 
coinion,  haa  no  foundation  in  principle  or  ant^o- 
rtiy.    To  try  the  prindple  take  a  common 
cas^   a  case   wluch   everybody  understands. 
Nothing  is  better  settled  than  this — that  if  a 
person  buys  a  chattel  and  it  turns  out  that  the 
chattel  was  found  by  the  person  who  £»roposed  to 
«ell  it^  the  true  owner  can  recover  his  property 
unless  there  has  been  a  sale  in  market  overt. 
The  right  of  the  trae  owner  is  not  prejudiced  or 
affectcM  by  his  carelessness  in  losing  the  chattel, 
however  gross  it  may  have  been.   If  I  lose 
valuable  dog,  and  find  it  afterwards  in  the 
possession  of  a  gentieman  who  got  it  from  some- 
body whom  he  wlieved  to  be  the  owner  and  paid 
it  accordingly,  it  is  no  answer  for  him  to  say 


that  he  never  would  have  been  cheated  into  buy- 
ing the  dog  if  I  had  chained  it  np,  or  put  a 
collar  cm,  ox  l»pt  it  under  proper  oontroL  li  a 
person  leaves  a  watch  or  a  premons  jewel  on  a 
seat  in  the  park  ormtft  table  at  a       and  it  gets 
into  the  lumds  of  a  person  who  supposes  that  be 
has  bought  it  from  the  rightful  possessor,  it  is  ' 
no  answer  to  the  true  owner  to  say  that  it  was 
his  own  carelessness  that  enabled  the  finder  to 
pass  it  off  as  his  own.   If  that  be  so,  how  can 
carelessness,  however  extreme,  in  the  condoct  (rf 
a  man's  own  business  preclude  him  from  recover- 
ing his  own  property  whioh  has  been  stolen  from 
him  ?   Nor  is  the  case  without  authority.  In 
the  case  of  Qovemor  and  Company  of  the  Bcmk 
of  Ireland       Evans't  True  tees  in  this  House 
(5  H.  L.  C.  389)  the  trustees,  who  were  a  corporate 
body,  called  upon  the  bank  to  replace  stock  whioh 
the  mmk  had  sold  under  a  foi^^  power  of  attom^ 
bearing  the  genuine  impression  of  t^wr  corporate 
seal.   The  ^fence  was  that  the  oareleesnees  of 
the  trustees  in  the  custody  of  thmr  seal  enabled 
their  clerk  to  im^se  on  the  bank  and  disentitled 
them  from  requiring  the  bank  to  replace  the 
stock.    The   judges   were  consulted.  Their 
unanimous  opinion,  which  this  House  adopted 
was  delivered  by  Parke,  B.   He  thought  tiiat  the 
negligsnce,  if  there  was  negligence,  in  the 
custcKly  of  the  seal  was  only  remotely  connected 
with  the  transfer  whioh  the  bank  set  up  as  good 
against  the  trustees.   A  somewhat  similar  conten- 
tion was  raised  in  the  more  recent  case  of  Boholjleld 
T.  Lord  LondMborough  (75  L.  T.  Bep.  254 ;  ri896) 
A.  G.  552).  It  was  ai^ued  (and  the  argument  found 
favour  with  some  jndges)  that  eveirbo^  who 
accepted  a  Ull  ct  exchange  owes  a  dut^  which 
was  defined  as  "the  datnr  not  to  be  negligent  as 
to  the  form  <^  the  bilL**    That  ailment  was 
rejected  in  this  House;  bat  in  i^iecting  it  both 
the  Lord  Chancellor  (Halsbnry)  and  LoraWatsoa 
made  observations  of  much  wider  ^>plioation. 
The  roles  of  law  applicable  to  tiiis  case  are,  in 
my  oinnicm,  well  settled,  and  I  would  only  ventnre 
to  remind  your  Lordships  of  an  observation 
made  by  Lord  Cairns  in  this  House  to  the 
effect  that  in  cases  of  this  sort,  when  your 
Lor^bips  have  to  perform   the  disi^p'eeable 
duty  of  determining  which   of  two  innocent 
parties  is  to  suffer  by  the  fraud  of  a  third,  all 
your  Lordships  have  to  do  is  to  apply  the  setiled 
and  welt-known  mles  of  law  and  i4>ply  them 
rigorously. 

Lord  Shaito. — ^My  Lords :  I  have  oome  to  the 
conclusion,  without  mfloulij,  that  the  principle  in 
BrwAle^  t.  Temperance  Permanent  Buuding 
Soeieiy  {ubi  sup,)  does  not  apply  in  this  case  for 
the  reasons  f  uUy  stated  b^  the  Lord  Chancellor, 
and  because  no  representation  of  Gain's  authority 
was  made  to  the  respondents.  This  was  a  case 
fraudulent  amtropnation,  and  the  title  to  the 
timber,  thererore,  oould  not  pass  to  Gwon  or  to 
anyone  who  purchased  from  him.  On  these 
grounds  I  ccmcur  in  the  judgment  of  tiie  Lord 
C%anoellor. 

Lord  BoBEBTSON. — My  Lords :  I  concur.  The 
facts  of  this  case  hopelessly  shut  out  the  respon- 
dents from  the  principles  whioh  they  invoke. 
The  respondents  never  heard  of  the  appellants  in 
connection  with  these  purchases,  never  knew  of 
Oapon's  existence,  and,  instead  of  dealing  with 
Oapon  as  agent  of  the  appellants,  dealt  with 

Digitized  by  VjOOg 


814-To!.  LXXZVI.3  THB  LAW  TQCBS, 


lAmg.  16, 1902. 


H.  OF  L.] 


Brown  as  the  agent  oi  Barley;  and  the  right 
which  thej  expoOTod  to  aoqaire  was  the  right  of 
Bayley  and  not  the  right  of  the  appeUants  at  alL 
The  respondents  rely  on  the  &ct  that  they  pud 
their  moue^  in  oonaeqaenoe  of  the  dock  com> 
pany's  registering  a  transfer  in  their  faronr 
ezeonted  1^  Capon  in  favonr  of  Brown,  in  wmse- 
qnenoe  of  the  general  request  of  the  appellants 
to  the  dock  company  to  honour  Capon's  transfers. 
The  plaoe  ooonpied,  therefore,  by  this  request  to 
the  dock  company  is  merely  that  it  was  a  oauM 
sine  qua  non  and  not  the  causa  caUMatu  of  tke 
reapntdents*  being  inTolved.  In  my  o^nion  the 
tsnn  **di^osing  power"  is  wholly  inai^licalde 
to  the  aothori^  comforred  npcm  Oapm.  The 
ease,  in  faet,  is  exactly  the  same  as  that  of  a 
servant  having  nnrestoioted  aooess,  for  his 
master's  pnrposes,  to  his  master's  goods,  and 
misnsine  that  acosss  tcv  the  pni^^MMe  of  selling 
the  ffOMs.  In  this  ease  the  limited  aiithorit7 
aotnuly  held  hj  Capon  can  aviUl  the  respondents 
nothii^. 

Lord  LtNSLKT.— Sfy  Lords:  I  concur.  The 
fact  that  the  respondents  bought  the  timber 
hmestly  did  not  confer  on  them  a  good  title  as 
wainst  the  real  owners,  who  had  dSab  nothing 
which  precluded  them  from  denying,  as  against 
the  re^ndents.  Capon's  right  to  sell  it.  What 
have  the  appellants  d<me  w  mislead  the  respon- 
dents or  to  mdnce  them  to  trust  Capon  P  Adso. 
lutely  nothing.  There  is  nothing  connecting  the 
Surrey  Commercial  Dock  Compai^  with  the 
respondents  in  this  transaction,  ^e  respondents 
were  misled,  not  by  what  the  appellants  did,  or  hy 
any  authoritj  thery  gave  to  the  dock  company, 
hi»  by  the  fraud  of  Capon.  It  Is  true  in  one 
sense  that  the  appellants  enabled  Cap(m  to  ooca- 
tam.  this  loss  dj  placanff  him  in  tfae  position 
which  he  ooonmea;  but  tma  is  an  inatanoe  of  the 
unsoundness  of  the  doctrine  that  where  one  two 
innocent  persons  most  sufEer  by  tiie  acts  ot  a 
tiiird,  be  who  haa  enabled  such  wird  perecn  to 
ocoanon  the  loss  must  sustain  it  This  dictum 
has  never,  to  my  knowledge,  been  applied 
where  nothing  has  been  done  by  one  of  the 
innocent  parttee  which  has,  in  fact,  misled  the 
other.  I  agree  tAiat  the  appeal  ought  to  be 
allowed. 

Judgment  of  the  Court  of  Appeal  reverted. 
The  rem^idetUetoj^  to  fheappeUanU  their 
eoeU  bmk  here  anahuow, 

SoUdtors  for  the  appellants*  Ward,  Perfes,  and 
MeEag. 

Soluntm  tor  the  resptmdents,  Anning  and  Co. 
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COURT  OF  APPEAL. 

Mag  27  and  28. 
(Before  WiLLU]i8,BoHKK,  andSmtUNO,  ItJJ.) 
Be  McHuBDO;  Pehtibld  v.  McUubdo.  (a) 

AFPEU.  rSOH  THl  CHA1TGSB>T  OITISION. 

Adminieiration — Inaokeni  eatate — Withdrawal  of, 
proof  by  secured  creditor — Ap^ieatum  to  eeta- 
oltSA  claim  after  filing  of  eerij^cate— Special 
etreumetaneei — JtuUeaiure  Act  1876  (38  Jb  39 
Viet.  c.  77.  a.  10)~-Bankrupteg  Act  1888  (46  A  47 
Viet.  0.  52),  ached.  %  rr.  9-17— Onler  XF^ 
rr.4^  56,  57,70,71. 

A  teatator  hmting  died  iaaolvent  in  Mardi  1889^ 
an  order  waa  made  in  Jvdig  1889 /or  Aa  mlmmM- 
traHon  of  hie  eataU. 

In  a/newer  to  advertiaemenia,  a  bank  carried  in  a 
claim  in  March  1890  for  47,0002.  againal  th» 
teataior'e  ssitUe,  which  amount  toiu  securaii  b» 
certain  sWes  and  dabentuna  of  a  foreign  rau- 
way  oomjpony  morf^o^ed  to  tke  bank  by  tt* 
teatator. 

In  Jan.  1891  an  arbitrtUion  tribunal  wot  ap- 
potnted  to  determine  certain  queationa  concerning 
the  raikoay  which  had  been  raiaed  by  aforeigi^ 
Qovemment. 

In  May  1891  the  bank  were  aarved  loiih  a  notioa  to- 
prove  their  claim.  The  time  uhu  several  timee 
esatendad.  In  June  1892  the  bank  went  into- 
voluntary  lignidaiion,  and  in  Oct.  1892  the 
limidaior  decided  not  to  prove,  preferring  to- 
rely  upon  the  aeeurUy  which  he  held  on  heka^ 
of  the  bank.  In  Vec.  1892  the  liquidator 
formally  withdrew  the  claim  of  the  ftonh.  Xn- 
Nov.  1^3  the  chief  derk  made  the  ueual  oerti- 
fieate,  in  which  he  diaaUowed  the  daim,  du* 
notice  of  the  cert^fieate  being  given  to  the  Uqn%. 
dator.  In  1900  the  award  vn  the  arbHrmtUm- 
woe  made.  Aa  the  reeaU  ^  ftof  award  <h« 
aharea  andd^tentwrea  of  theraUwaycoinpanyhaA 
enormoufZy  depreeiaited  in  value,  and  the  Uqni- 
dator  recetved  in  Dec.  1900  only  144SL  in  re^etit 
0^  (hs  security  which  he  held,  that  being,  he  was 
u^ormed,  the  only  aum  that  would  be  payable 
in  reject  thereof.  Accordingly  in  Jan.  1903 
the  li^idofor  took  out  a  aummona  aaking  that, 
notwithatemding  the  time  for  calving  to  vary 
the  oertifieaie  and  the  time  limited  for  making 
elaima  had  ezptred,  the  certificate  might  oe 
varied  in  aofar  as  it  diaaUowed  hia  claim ;  and 
that  he  might  be  at  liberty  to  Tnake  and  eatabliak 
hia  claim  againat  the  testator'a  eatate.  The 
estate  had  not  been  diaiributed.  The  summon* 
waa  diamiaaed  by  the  master.  The  liquidator 
then  motwd  h^fon  Sadgf  J.  to  diacharge  the 
order  of  the  master. 

The  motion  xoas  refuaed. 

The  liquidator  appealed. 

SeUL,  that  the  practice  in  hankrupteg  with  reyonl 
to  the  right  of  a  creditor  to  corns  inand  prove  ai 
any  time  durtna  the  admintttration,  jiroetded 
that  he  did  not  thereby  interfere  with  any  prior 
odminiafra^ion  of  the  eataie,  and  eul^ect  to  such 
terms  as  the  court  might  think  fit  to  impoae, 

(ft)  B^MrM    E.  A.  SCBATCELBT,  BifM  BuiMar«t-L»w. 
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mfUti  lo  admimrtratitm  proee«ding§  in  the 
Vhanetry  JHvition  hy  virtue  of  eeci,  10  of  the 
Judieatitre  Act  1875 ;  thai  %n  the  pretmt  mm 
apeeial  eireumttaneet  Aod  been  lAoim  why  the 
Uquidator  »ho%tld  he  allowed  to  come  in  and 
jmme  notwithetanding  the  certifieate ;  and  that 
ihorefore  leave  todoeo  would  &•  gravied  to  him 
upon  eertain  epeeified  terma. 
Ihnnon  of  Eady,  J.  reverted^ 

Appeal  by  Thomas  A  Weltcm,  liquidator  of  the 
'Sew  Oriottal  Bank  Corporation  Iiimitad,  from  a 
^eoim<Hi  <A  Eady,  J.  (ante,  p.  553). 

jUTittr  Madienne  and  B.  J.  Parker  tar  the  appel- 
lant—Under tiie  Bankmptoy  BoIbb,  a  credim  is 
'entitled  to  oome  in  and  prove  lus  debt  at  anr 
iinie  so  loi^  as  any  assets  ranain  nndistribnte^ 
■even  after  ute  oertificate  is  made  and  the  time  to 
'rary  it  has  expired ;  but  he  oannot  distarb  divi- 
^ends  aotoally  paid.  Sect.  10  ot  the  Judioatore 
Aot  1875  enacts  that  in  the  administration  by  the 
ooort  of  the  assete  oi  any  person  whose  estate 
may  prove  to  be  insnfficient  for  the  payment  in 
full  of  his  debts  and  liabilitiea,  the  same  rules 
shall  prendl  and  be  observed  as  to  the  respeotiTe 
Tights  of  secured  and  nnsecnred  creditors  as  may 
t>e  in  force  for  the  time  being  nnder  the  Law  <n 
Bsnkmptcy  with  rennet  to  the  estates  of  persons 
-adjudged  bankmpt ;  and  all  persons  who  in  any 
«Qch  case  would  be  entitled  to  prove  for  and 
moMTO  dividends  out  ci  the  estate  of  any  anoh 
daoeaeed  pentm  maj  ooma  in  ondor  the  oeoree 
•or  Older  for  the  administration  of  indh  estate, 
«ad  make  mah  claims  aminai  the  same  aa  they 
may  reapeotiva^  be  entittod  to  liitve  of  tlus 
Act.  "We  rely  np<m  the  words  m  that  section, 
the  same  rules  shall  prevail  and  be  observed." 
The  Bankruptcy  Rules  in  point  here  are  rules  9-17 
In  the  2nd  sobedule  to  the  Bankruptcy  Aot  1883. 
TThe  present  rule  13  ia  diilerent  from  what  the 
rule  was  in  1889,  and  in  view  of  tiie  eases  it  is 
important: 

Mx  parte  Boddam,  2  L.  T.  Bap.  120 ;  on  iVP*^> 

Jb.  34S ;  2  De  O.  F.  A  J.  625  ; 
Iw  parte  Good  i  Be  Lee,  41  L.  T.  Bip.  660;  on 

a^issl,  42  lb.  450  ;  14  Ch.  Div.  82. 

TThe  material  rule  is  that  a  creditor  before  coming 
in  to  prove  must  deduct  bis  security,  and  that  is 
what  the  creditor  has  done  in  the  present  case. 
The  judgment  of  Eady,  J.  is  erroneous  in  that 
it  ignores  the  old  rule  of  Ghanceiy  that  not- 
withstanding that  a  creditor  of  an  estate  knew 
of  the  advmisemente  for  creditors  and  had  not 
«ome  in  to  prove,  he  had  the  right,  so  long  aa 
any  put  (rf  tihe  assets  remained  nndiatribated.  to 
•oome  in  nnder  a  jndgmmt  tor  administration, 
and  rank  against  those  undistributed  assets : 

Brown  v.  Lake,  1  De  0.  *  Sm.  144. 

In  the  present  case  there  has  been  no  distribu- 
tion of  the  estate  and  no  order  on  further  con< 
eideration.  The  certificate  debts  at  the  time 
cannot  affect  the  appellant's  right,  if  the  question 
ia  governed  by  the  Bankru|>toy  Bules.  The 
a|n>Ucant  has  a  right  to  oome  in  and  prove  now 
onless  there  are  special  circumstanoes : 

OaietpU  V.  Alexander,  3  Bosi.  130 ;  27  B.  B.  35. 

Ufjokn,  K.O.  (with  him  Eaettoiek)  for  the 
respondent,  a  oreditor  having  the  ooudnct  of  the 
•cause.— The  Bankruptcy  Btiles  do  not  import 
tiankmptf^  prooednxe  into  Ohanoeiy  admintstra' 


[Os.  ow  Afp. 


tion.  The  point  here  is  tiiis :  Has  the  appeUant 
brought  himself  within  the  rule  which  rwates  to 
openmg  certificates  P  Attention  is  called  in  the 
judgment  of  Eady,  J.  to  Order  LY..  rr.  44.  56,  57, 
70,  and  71.  If  a  claim  has  been  made,  bat  has 
not  been  the  subject  oi  a  certificate,  it  falls  within 
rule  57.  If,  on  the  oontraiy,  the  daim  has  been 
the  snbject  of  a  certificate,  then  it  falla  within 
rule  71.  The  rules  are  quite  different  I  do  not 
dispute  what  the  anpellant  says  as  to  what  was 
the  old  practioein  Gnanoery  aooording  to  CHUeipie 
r.  Alomnder  {ubi  svp.).  But  the  appeUant  haa 
not  produoed  and  cannot  produce  any  case  in 
which  the  doctrine'  of  Cmlefpis  t.  ^Ismmder 
{ubi  tap.)  hsa  been  applied  to  a  case  like  tlia 

5 resent  [Stibuno,  LJ-Se  Metetdfe ;  Biake  v. 
fay  (41  L.  T.  Bep.  572  ;  13  Gh.  Dir.  236}  comes 
very  near.]  Ia  tuat  oase  the  daim,  iridch  was 
upheld  by  the  Goort  of  Appeal,  was  new  brought 
forward  or  adjudicated  uptm  in  the  certificate. 
The  appellant  naa  got,  thwefore,  to  prove  spedal 
circumstanoes,  but  that  he  has  nM  done,  fle 
referred  also  to 

Be  Bopkint ;  WaUam*  v.  BopkiiM,  44  L.  T. 
Bep.  548;  on  appeal,  45  lb.  117;  18  Ch.  Div. 
370. 

JerOdne,  K.G.  (with  him  Whinney)  for  the 
respondent,  the  defendant  in  the  action,  and 
other  persons  beneficially^  interested  in  the  estate. 
The  notes  to  rule  17  in  the  2nd  schedule  to 
the  Bankruptcy  Act  1883  contained  in  Williams 
on  Bankruptcy  (6th  edit.)  show  that  a  creditor 
haa  four  courses  open  to  him :  (1)  He  may 
rely  on  his  security  and  not  prove;  (2)  be  may 
realise  his  securi^  and  tJien  prove  for  the 
balance,  rule  9 ;  (3)  he  may  surrender  his  security 
and  then  prove  for  the  whole  debt,  rule  10; 
(4)  he  mayatate  in  hia  jooof  particalars  CHf  his 
secnrity.  TheaeocmdoouraeiBtbathemayrBaliae 
and  come  in  to  prove  for  the  baluoe :  bat  there 
is  a  diatinction  between  realising  and  coming  in 
and  wButing  to  see  what  will  turn  up,  [Bombb, 
L.J.— Gannot  he,  notwitiutanding  rule  9,  come  in 
at  any  time  so  long  as  he  does  not  disturb  aaseta  P] 
The  facts  of  this  oase  show  that  the  liquidator  u 
the  bank  would  not  prove,  preferring  to  rely  upon 
the  security  that  he  neld  for  the  bamc  His  claim 
was  sent  in  but  not  proved,  and  afterwards  deli- 
berately withdrawn.  It  would  be  giving  him  an 
unfitir  advantage  over  other  creditors  holding 
similar  securities  who  came  in  and  proved,  to  allow 
him  to  come  in  now  after  having  relied  upon  his 
security  until  it  has  become  of  Uttie  or  no  value. 
It  would  be  unfair  to  all  interested  in  the  estate. 
"Bxn  the  appellant  oannot  make  ont  a  case  for 
the  asMBtanoe  of  the  court  atush  aa  was  made  out 
in  David  t.  Frowd  (1  Uy.  &  E.  200,  at  p.  209 ;  36 
B.  B.  SOS).  The  case  of  Be  Metcalfe  (u&i  ttua.) 
and  the  other  authorities  show  that  so  ur  aa  ttia 
Chancery  practice  is  oonoerned  the  ^terson  sei^hig 
to  prove  IS  (mly  let  in  if  there  is  no  oase  of 
wilful  default.  But  the  present  is  not  a  case  of 
inadvertence,  nor  a  case  in  which  delay  does  not 
prejudice.  It  is  one  of  wilful  default.  [Sixs- 
LiNO,  L.  J.  r^erred  to  sect.  61  <^  the  Bankrapt<nr 
Aot  1833.] 

ISo  reply  was  called  for. 

WiLLiAHS,  L.  J.--This  is  an  appeal  s^inrt  an 
order  made  on  the  10th  Much  by  JIady,  J. 
on  a  summons  which  was  taken  out  on  the 
14th  Jan.  1902,  When  one  looks  at  the  judgment 
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of  "Ea-Ay,  J,  one  finds  a  statement  there  of  what 
took  puoe  prior  to  the  tahing  out  of  tiiis  snmmonB 
of  the  14th  Jan.  1902.  The  learned  iudge  in  his 
judgment  wtb:  "The  next  prooeeding  was  an 
appUoatioa  that  ma  made  in  Deo.  ai^  dupoeedof 
by  an  order  of  the  master  on  the  Ifitix  Deo.  1901, 
and  it  was  an  application  by  the  same  c^imants 
th^  notwitihstuiding  tiie  time  limited  tm  making 
claims  had  expired,  the  claimants  might  be  at 
liberty  under  the  order  for  administration  to  make 
and  establish  Uieir  claim  as  creditors  for  Uie 
same  amount  aa  they  okim  now.  That  sommona 
came  before  the  master  and  was  dismissed  with 
coftts  on  Uie  16th  Deo.  1901,  and  there  was  no 
appeal  from  that  decision.  It  is  said  that  the 
point  was  that  it  was  not  a  summons  to  vaty, 
and  that  no  application  was  made  to  vary  the 
certificate.  Bat  apparently  no  leave  was  given  or 
asked  for  to  amend  the  summons  by  making  it 
also  a  summons  to  vary.  The  next  proceeding  is 
iha  snmmtnis  whioh  I  have  now  to  deal  with,  and 
that  snmmons  was  issued  tm  the  14fch  Jan.  1902, 
tiiat  is  to  aay,  nearly  a  montii  after  the  preWona 
<nder.  In  snpftort  of  that  somnums  —  and 
then  the  learned  judge  goes  on  and  dculs  with  the 
affidavit.  Now,  when  tms  matter  was  argued  by 
Ur.  Upjohn  he  took  the  point  that  the  question  of 
the  right  <rf  the  applicants  here  to  oome  in  now 
and  prove  had  really  been  raised  upon  this 
sammons  of  the  16th  Dec.  1901  and  disposed  of. 
It  is  said  that  the  result  is  that  this  question  has 
now  passed  into  a  res  judieala,  and  that  the  appli- 
cants have  no  longer  any  right  to  oome  to  this 
court  or  any  other  court  and  have  that  question 
adjudicated  on  again.  That  ob^'ection  prima 
facie  is  a  conclusive  answer  to  this  application. 
But  it  is  an  objection  which  can  be  got  over  if  it 
is  right  and  just  so  to  do  by  extending  the  time 
for  appealing  against  that  order  nude  on  the 
sammona  of  uie  16th  Dea  1901.  When  one  oon< 
sideratlie  very  excepticoal  oireamstoaoeB  <k  tUs 
case  it  seems  to  me  that  it  is  right  that  Uiis  exten- 
sion of  time  for  appealing  shotud  now  be  allowed, 
and  that  we  should  tr^t  this  appeal  for  some 
pnrpoBes  aa  if  the  time  had  been  extended  for 
appealingagainst  that  order  on  the  summons  on 
the  16th  Dec.  1901.  When  one  bears  in  mind  the 
great  length  of  time  that  has  occuired  since  the 
commencement  of  this  administration  and  that 
the  time  that  has  been  necessary  for  administering 
the  estate  of  Col.  Mcliurdo  has  without  the  fault 
of  anyone  neoessarily  occupied  this  number  of 
yoaxi  one  cannot  be  surprised  that  there  was  a 
slip  really  made  in  procedure.  When  the 
summons  of  the  16th  Dec.  1901  came  on  to  be 
heard,  it  was  quite  plain  that  both  the  applicants 
and  the  reroondents  to  the  sammons  intwded  to 
deal  with  the  snbstantial  qnesttrai-^ye  or  no  had 
the  applicants,  taking  into  oonaideration  all  tiie 
circumstances  in  the  case,  then  a  right  to  come  in 
and  prove  on  proper  terms  bemg  imposed? 
When  that  question  was  intended  to  be  riused  on 
the  present  sammons  the  objection  was  made 
that  the  old  oertificate  stood  and  that  there  was 
no  application  to  vary  the  former  coiificate. 
Under  those  circumstances  I  have  very  little 
doabt  myself  that  if  the  hearing  had  been  a 
hearing  at  which  connsel  were  present  an  arrange- 
ment would  have  at  once  been  made  whereby  a 
summons  either  should  have  been  taken  oat  or 
this  summons  treated  as  varied  ao  as  to  include  if 
necessary  the  application  to  vary  the  certificate. 
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But  that  was  not  done.  Nobody's  rights  have 
been  affected  or  injured  in  any  way  by  the  time 
that  baa  elai«ed  sinoa,  and  there  beii^  this  sub- 
stantial question  raised  brtween  the  partus  itnems 
to  us  jnst  that  we  shoidd  allow  tiie  axteudom  of  fte 
time  for  appealing,  and  deal  with  this  mattv 
now,  and  thus  shut  out  in  effoot  this  ot^jeotim 
that  the  question  as  to  the  right  to  prove  hss 
been  dispoeed  <tf,  and  is  res  judtecUa  hj  reasoi  of 
the  order  made  on  the  sammons  of  the  16th  Dec. 
1901.  Now,  having  said  that,  I  will  now  ptooesd 
to  deal  with  the  merits  of  the  case.  It  raallj  is 
not  denied  in  this  case  that  the  10th  sectitHi  of 
the  Judicature  Act  1875  applies,  and  that  ire 
must,  if  it  makes  any  difference,  deal  with  this 
question  as  it  would  be  dealt  with  upcm  a  proof 
being  rendered  in  bankruptcy.  I  say  "  if  it  makes 
sny  oifference,"  because  I  myself  am  not  at  all 
sure  that  it  makes  any  difference  whatsoever.  I 
will  jnit  deal  with  the  matter  as  if  the  case  woe 
simply  a  case  of  a  proof  in  bankraptOT.  What 
were  na  (nronmstanoes  of  this  ease  r  The  liqp- 
datm  of  tibe  New  Oriental  Bank  OorporatHB. 
lomited  was  a  secured  creditor,  aitd  he  held  sudi 
aeonritiea,  indoding  Del^^oa  Biulway  bonds  snd 
some  other  securities,  the  names  of  which  are  not 
material  here.  But  at  the  moment  of  the  OMn- 
menoement  of  this  administration  it  was  veiy 
uncertain  what  the  value  of  the  Delagoa  Bay 
B^ilway  Ixmds  might  be.  The  question  had  been 
referred  to  arlntration  as  to  what  sum  was  to  be 
paid  by  the  Portagnese  Government  to  the  bwtd* 
holders,  and  the  value  of  these  secnrities  neoes- 
sarily depended  upon  tiiis — one  might  almost  call 
it  international — arbitration.  It  was  not  known 
what  sum  might  be  awarded,  or  how  sorat  it 
mi{^ht  be  awaraed.  In  truth  and  in  fact  the 
arbitration  occupied  some  eight  or  nine  years. 
Under  those  inroainstanoes  it  was  not  reaUylor 
the  interest  of  nther  the  creators  of  the  estats  of' 
CkA.  HcUnrdo,  or  an^bodj  else  yr\u>  was  inte* 
rested  in  tiiat  estate,  that  the  adndniatnliani 
should  take  place  without  the  Talue  ot  tbees 
bonds  being  ascertuned.  The  l^oidatra,  haling 
carried  in  a  claim,  a  oertificate  was  made  in  which, 
to  pat  it  sborUy,  his  claim  was  stated.  At  this 
moment  the  liquidator  aa  creditor  in  the  adminis- 
tration really  was  not — at  all  evmtB,  according  to 
the  bankruptcy  code— in  a  poution  to  prove  at 
ail.  He  could  not  prove  without  realising  or 
valuing  his  securi^,  and  he  had  not  done  either  < 
one  or  the  other,  and  therefore  the  claim  wu 
disallowed.  No  one  suggests  that  this  disallow- , 
ance  amounted  to  any  adjudication  upon  the 
merits  in  reroeot  of  the  right  to  prove.  It  wss 
merely  a  dec^untion  that  rebut  ne  tUtntVim  thsrs- 
was  no  right  of  pnxrf.  Then  under  Choss  oiraam- 
atanoea  it  does  not  seem  to  me  an  unreasonable  time 
after  the  award  had  been  made  that  the  Uqaidator 
as  creditOT  in  the  administration  desires  to  proA 
Now,  aooordii^;  to  my  experience  of  bankn^tcy 
practice,  there  never  has  beeot  any  doubt  as  to 
the  right  of  a  creditor — whdiher  he  is  aseouied 
creditor  or  whethw  he  is  an  unsecured  credit(H^— 
to  come  in  and  prove  at  anr  time  during  the 
administration,  provided  only  that  he  does  not  by 
his  proai  interfere  with  the  prior  distribution  oE 
the  estate  amongst  the  creditors,  and  sabjeot 
always,  in  oases  in  which  he  has  to  oome  in  and 
ask  for  leave  to  prove,  to  any  terms  which  the 
court  may  think  it  just  to  impose.  And,of  coiMse, 
in  every  case  in  which  there  has  been  a  time 
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Umitod  In-  ooming  in  to  pron,  althongfa  tiie  lapw 
of  that  time  wilhoat  piYxrf  does  not  ^ravcot  the 
oeditor  from  proviiw  aftenrarda  sulgeot  to  the 
ocmditions  whioh  I  hare  mentioiied,  ne  can  only 
oonie  in  and  ^rore  with  the  leave  of  the  court. 
li  that  U  so,  it  must  be  upon  aaoh  terms  as  the 
oomi  may  think  jnst.  That  nndoabtedly  being 
the  genentl  mle,  what  is  it  that  is  said  imainst 
it?  It  is  said  i^inat  it  that  by  the  lat  role  of 
the  2nd  schednle  ereiy  creditor  shall  prore  his 
debt  as  soon  as  may  be  after  the  making  of  the 
reoeinng  order,  and  it  is  snggested  that  the 
result  of  that  rule  is,  that  if  the  creditor  does 
not  come  in  as  soon  as  may  be  after  the  making 
of  the  reoeiving  order,  ma  right  of  proof  is 
gone.  Now,  in  anawer  to  that,  thwe  is  first  the 
section  which  Stirling^  L.  J.  called  attention  to  in 
the  ooorae  ai  (he  ai^piment — the  61st  aeoiion  of 
tiie  Bankmpt^y  Act  1883,  which  prorides  aa 
follows :  **  Jut  creditor  who  has  not  proved  his 
debt  before  the  deolaralicm  of  any  uvidand  or 
dividenda  ahall  be  entitled  to  be  paid  out  of  any 
money  for  the  time  being  in  the  hands  of  the 
tnutee  any  dividend,"  and  so  on.  Now,  the  diffi- 
eolty  of  that  section  was  put  to  Hr.  Jenkins,  and 
he  seemed  to  my  mind  entirely  unable  to  rectmcile 
that  section  with  the  construction  which  he 
invited  us  to  put  npon  the  first  rule  of  the 
2nd  schedule.  And,  moreover,  if  yon  take  the 
rules  with  regard  to  proof  in  the  2na  schedule  as 
a  whole,  to  my  mind  it  is  perfectly  plain  that  the 
lat  rule  of  the  2nd  schedule  cannot  receive  such  a 
construction  as  is  sought  to  be  put  uptm  it.  It 
is  a  mere  directory  section,  tiie  non-compliance 
with  whioh  does  not  in  any  way  deprive  any 
ereditor  of  a  right  or  limit  his  right.  Now,  the 
nut  pmnt  that  was  made  hj  Hr.  Upjohn  is  one 
that  aflaets  the  proctf  whether  it  is  looked  at  as  a 
proof  in  bankmptoy  or  whether  it  is  looked  at  aa 
a  proof  under  an  administration  in  Ohancery. 
What  he  says  is,  that  although  it  may  be  tiiat 
there  is  a  general  rule  that  a  creditor  may  come  in 
and  prove  at  any  time  provided  he  does  not 
disturb  prior  diatribntiona,  and  in  aome  oaaes  pro> 
vided  proper  terms  are  imposed,  yet  all  this  ie 
overridden  because  the  creditor  may  subsequontly 
to  the  com  menoement  of  the  arbitoation  hare  bo 
conducted  himself  as  to  estop  himself  from 
bringing  in  the  proof.  It  is  said  that  he  may 
have  so  acted  as  practically  to  have  irrevocably 
agreed  that  he  never  will  bring  in  a  proof.  I  am 
not  prepared  to  say  that  that  is  not  a  possible 
Btate  of  things.  I  am  not  going  to  waate  time  by 
■speoulating  exaotly  how  it  might  arise.  But  the 
plain  answer  in  t£ia  case  is  that  altiiongb  that 
may  be  theoretically  possible,  there  is  not  any 
ground  whatsoever  for  sayine  that  by  words  or  1^ 
ocmdnet  tiie  l^uidator  ever  did  agree,  or  did  lead 
those  who  were  interested  in  the  a^inistration 
to  anppoae  that  he  agreed  that  he  would  never 
carry  m  a  proof.  Then  it  ia  aug^^eated  further 
t^at  these  securitiea  while  they  were  in  the  con- 
trol of  the  creditor  might  have  been  dealt 
with  by  him,,  and  at  one  time  were  of  greater 
realisable  value  than  they  are  now.  I  say  nothing 
about  that  fact  ;  I  daresay  that  it  is  so  in  truth. 
But  it  seems  to  me  that  it  is  impoaaible  to  say 
that  because  the  securitiea  bare  altered  in  value 
that  that  in  any  way  estops  the  creditor  from 
carrying  in  a  proof  here.  I  have  not  got  to  decide 
at  the  present  moment,  and  I  shall  not  express  any 
opinion  as  to  whetiier  it  is  possible  when  the  proof 
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Is  oairied  In  that  in  soma  way  or  other  this  altered 
valne  may  be  taken  into  omudaraiticm.  Bnt  for 
the  purpose  of  to-day  I  moat  deal  with  tiiat  qnes- 
tion  aa  I  will  preaenUy  do.  I  have  now  said  all 
that  I  have  to  aayabont  the  proof,  looking  atitaa  a 
procrf  in  banknn>toy.  Now,  then,  let  us  look  at  the 
proof  aa  a  prooz  in  an  admbkistration.  I  shall  say 
very  littie  npon  this  part  dt  the  caae  beoanae  my 
brethren  are  so  much  more  competent  to  deal 
with  it  than  I  am.  But  I  wish  to  say  for  mvaelf 
that,  having  regard  to  the  autiioritiea  that  nave 
been  cited  u>  aa  in  reference  to  the  practice  in 
administxationa,  it  aeems  to  me  that  there  ia  not 
the  alightest  ground  for  saying  that  the  disal< 
lowanoe  in  a  certificate  like  this  of  the  claim  to 
prove — a  disallowanoe  which  it  is  not  auggeated 
was  based  in  any  way  npon  an  adjudication  on  the 
merita  oif  anj  sort  or  kind— ia  a  &ot  whidi  intar- 
ferea  with  Uie  right  to  canr  in  »  proof  anbae- 
qnaitir  In  the  aduiiniatration.  It  ia  qnite 
tme  that  the  effect  oi  the  certificate  ia  that 
the  creditor  not  having  come  in  within  tiia 
time  limited,  haa  no  loiter  any  right  to  tlie 
benefit  of  the  order  or  detoee  without  some  sub- 
sequent order  by  the  court,  some  supplementary 
certificate.  But  in  effect  npon  the  application 
here  what  is  being  asked  for  ia  a  supplementary 
certificate.  I  sa^  again  that  upon  the  authraitieB 
that  have  been  cited  to  na,  including  the  authority 
of  Lord  Eldon  in  Oille$pie  v.  Alexartder  (3  Rnae. 
130 ;  27  B.  B.  35}  it  ia  plain  that  the  right  to  apply 
for  leave  to  prove — I  will  call  it  for  abort  "  out  of 
time  " — is  a  right  which  has  been  recogniaed  again 
and  again  in  administrations.  Under  those  cir- 
oumstanoea,  I  really  do  not  think  that  it  makes 
very  mu^  difterenoe  whether  one  looks  at  thia 
proof  aa  if  it  inn  carried  in  in  bankmptqy  or 
carried  in  in  the  adminiatrotion  in  OhanoeiT>  In 
Mther  caae  it  seems  to  me  that  by  the  maoEtinsry 
of  what  ia  in  effect  a  supplementary  oeftificate 
np<nk  proper  terms  the  court  would  allow  tiie 
creditor  to  come  in.  As  to  the  other  points  that 
were  raiaed  as  to  there  b^ng  some  estoppel,  or 
some  alteration  in  circnmatuioea,  which  ahould 
prevent  the  creditor  from  proving  now,  the  obaer- 
vations  that  I  have  made  upon  this  subject  with 
regard  to  the  proof  in  bankruptcy  apply  equally 
to  the  proof  in  the  administration.  It  seems  to  me 
tiiat  the  whole  argument  to  the  contrary — the 
argument  Z  mean  miich  aought  to  treat  the  oerti- 
fioate  aa  if  it  was  something  binding  which  pre- 
vented the  proof  now — was  based  npon  a  misap- 
prehenai^Hi  of  what  tiie  certificate  waa  intended  to 
do.  It  ahonld,  to  my  ndnd,  be  remembered  that 
primdfaei*  the  object  ol  tiie  certificate  ia  not  to 
dedde  a  question  as  to  the  rights  of  tiie  creditors. 
Primd  fade  the  object  of  the  certificate  ia  to  .pro- 
tect those  who  have  to  administer  the  estate.  Of 
course  there  may  be  cases  in  which  in  truth  and 
in  fact  merits  have  been  adjudicated  upon  before 
the  oertifioate  is  ^ven,  and  in  that  caae  a  supple- 
mentaiy  certificate  I  will  take  it  would  certainly 
be  refused.  But  according  to  my  judgment  the  ■ 
view  which  seems  to  have  been  taken  by  the  order 
upon  the  summons  of  the  16th  Deo.  1901,  that  the 
oertifioate  which  was  issued  early  in  these  pro- 
ceedings raised  some  fatal  objection  to  the  proof 
of  the  creditor,  an  objection  which  could  not  be 
removed  by  a  supplementary  certificate,  haa  no 
justification  whatsoever  either  in  theory  or  prac- 
tice. Now,  there  ia  only  one  other  matter  which 
I  ought  to  mention,  but  there  again  I  feel  that  it 
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can  be  so  mnoh  better  da&It  witb  bj  my  brethran 
than  hy  me,  with  their  greater  famifiaritT'wiUithe 
Ohancery  practice,  that  I  propoBe  to  pat  my  view 
very  ehortly.  Mr.  TJpjohn  rebed  upon  two  rules  in 
Order  LY .  Bole  57.  as  I  understood  him,  he  said 
only  applied  to  oasea  arising  before  the  actual  certi- 
ficate bad  been  given,  and  then  he  said  lhat  that 
threwone  npon  mlesTOand?!.  His  contention  was 
that  the  moment  yon  hare  got  Hke  certificate,  that 
was  l»B^ng  uptm  all  parties,  and  could  only 
be  got  rid  of  by  the  exercise  of  the  powers  given 
to  the  jndge  under  role  71,  which  prondea  that 
*'  The  juA^  majr,  if  the  special  oiroamstancas  of 
the  oaae  reqoire  it,  apon  an  apjplioatioa  by  motion 
or  •nmm<ms  for  the  purpose,  dueota  oernfioateto 
be  discharged  or  variea,"  and  so  <m.  Then  he 
•aid  that  in  the  present  case  tbeve  were  no  suoh 
special  oircumstances.  It  does  seem  to  me  that 
me  need  not  really  take  auy  exception  here  to  the 
a^<nment  of  Mr.  Upjohn  upon  this  point, 
although  I  must  not  be  regarded  as  entWy 
agreeii^  with  it.  Bnt  I  think  one  need  not  taLke 
any  exception  to  it  on  the  cironmstances  of  this 
■case.  If  it  be  true  that  under  rule  71  tiure  must 
4>e  special  oironmstanoeB  and  that  this  certificate, 
•which  really  adjudicated  np(m  nothing  what- 
'SooTOT,  is  binding  upon  the  creditor  just  as  if 
it  bad  been  an  adjudication  in  anbstanoe, 
— I  do  not  know  whether  it  is  tine  yrt~-we  have 
got  special  dronnutanoes  here.  We  hare  got 
UMm  by  reaeon  of  what  Bomer,  lU.  oaUed  atten< 
tion,  to  in  the  course  of  the  argument.  We  have 
pot  a  state  d  things  where  by  the  lapse  ol  time 
it  wonld  be  right  to  exercise  the  powers  under 
rule  57,  and  that  itself  Is  a  state  of  circumstances 
which  falls  in  with  the  words  "special  oiroum- 
stanoes."  The  view  we  take,  therefore,  is  that 
the  leave  ought  now  to  be  given  as  asked  for  in 
this  summons  of  the  14th  Jan.  1902,  it  being  taken 
that  by  our  order  the  time  (or  appealing  agunst 
the  summons  of  the  16th  Deo.  1901  is  extended, 
and  that  this  summons  is  dealt  with  as  if  framed 
upon  such  an  extension  of  time  for  appealing. 
Under  thoae  circumstances  the  only  question 
-that  has  to  be  dealt  with  is  the  question  of 
-terms.  With  regard  to  that  question  of  terms, 
I  do  not  mean  at  the  presmt  moment  to  say 
anything  final,  beoaose  it  seems  to  me  Hkiat  to  a 
veiy  'iaxge  extenii  the  terms  can  be  and  ought  to 
be  dealt  mth  when  the  dum  is  oanrisd  in— tiiat 
ia^  when  the  proof  is  carried  in.  Kor  do  I 
define  the  teims,  so  &r  as  we  have  to  impose 
them  at  the  present  moment,  beoaose  this  will 
be  muidi  more  saiiafactorily  done  after  my 
bretiiren  have  ^ven  their  judgments,  so  that  at 
present  my  judgment  only  is  that  the  leave  ought 
to  be  given  upon  proper  terms,  and  the  proper 
terms  will  be  dealt  with  after  my  brethroi  have 
given  their  judgment.  In  the  meanwhile  I 
want  to  say  with  regard  to  an  omission  in 
tiie  judgment  which  I  have  just  delivered, 
that  I  spoke  of  and  read  rule  1  of  the  2nd 
schedule.  I  meant  also  to  have  spoken  of  and 
read  rale  16  of  the  same  schedule,  but  I  omitted 
to  do  so. 

BoioiB,  L.J. — ^I  also  think  that  on  terms  the 
appellant  here  should  be  aUowed  to  oome  in  and 
prove.  I  will  first  consider  what  took  plaoe  in 
the  early  ^ys  of  the  proceediiMis  in  this  adminia- 
tration  aoticm.  The  appellant  intimated  his  inten- 
tion to  prove  the  debt  in  question  fbr  its  fall 
amount.  He  was  then  asked  and  required  by 
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the  administrator  to  prove  the  debt  He  then 
had  to  conaider  his  position,  having  regard  to 
the  fact  that  the  estate  here  was  insolvent, 
and  that  he  held  security.  Now  what  ensued 
appears  to  me  to  be  in  substance  this :  The 
appelant  found,  what  was  obvious,  that  in 
accordanoe  with  the  Bankruptcy  Bules  which 
applied  to  this  oas^  he  oonld  not  come  in  and 
prove  without  valuing  the  security,  and  at  that 
time  he  appears  to  me  to  have  come  to  tiie  oonclu- 
si<m  tiiat  the  security  was  equal  to,  or  greater  in 
Tidoe  than,  the  amount  of  the  debt,  uid  that  tiiere- 
npon  he  annonneed  his  intention  of  notproving, 
and  with^wing  tiie  olaim  to  prora.  That  was 
assented  to,  ana  then  before  the  nmster  the  claim 
was,  as  it  is  said,  disallowed.  Thereapon,  when 
the  certi&»te  came  to  be  made  by  the  master,  he 
entered  in  ttie  oertifioate  this  claim  as  having 
bean  made  and  having  been  disallowed.  We  now 
know,  therefore,  what  the  Tn«»aT''"g  of  the  word 
"disallowed"  is  in  this  certificate.  It  means 
what  I  have  stated  and  no  more.  It  does  not 
amount  to  an  adjudication  on  the  question  of 
debt  or  no  debt.  It  is  not  a  matter  of  adjudi- 
cation in  the  true  sense.  This  is  not  a  oaae 
of  ret  judicata  being  pleadable  as  aeainst  tha 
appellant.  Indeed,  it  is  not  contended  on  behalf 
of  tta  respondmitB  that  the  appellant  is  estopped 
upon  that  ground.  Then  if  he  is  not  prevented 
from  asking  for  leave  to  prove  on  that  grom^ 
I  next  will  consider  wfaeUier  his  thn  datennin^ 
ticm  not  to  prove  baoauee  ol  what  he  Aea  oon. 
sidersd  to  be  the  value  of  the  security  was  to  be 
taken  as  agiunst  him  as  final  and  irrevooabioh  ao 
that  when  he  subseqnentiy  found  that  the  securi^ 
did  not  realise  what  he  had  hoped  it  would,  ana 
did  not  suiBee  neariy  to  pay  the  debt,  he  should 
be  held  debarred  fiom  all  opportanity^  under  that 
change  of  oircumstances  from  coming  in  and 
proving  for  tiie  balance  of  the  debt,  I  tiiink  that 
what  then  took  plaoe  could  not  be  hdd  to  so 
prevwt  him.  To  my  mind,  it  was  a  mere  case  of 
a  secured  oreditw  at  the  time  resolving  not  to 
prove  because  at  the  time  he  valued  his  security 
as  being  equal  to  or  greater  than  the  amount  of 
his  debt.  And,  no  doubt,  at  that  time  he  pro< 
bably  did  not  contemplate  that  there  woola  he 
any  neoesnty  at  uiy  time  theraaftCT  for  his 
having  to  oome  in  and  prove  because  ol  any 
posaime  change  in  the  value  of  the  secarity  or  in 
the  amount  it  wonld  realise.  Bnt  that  is  a  very 
diffwent  thing  from  saying  that  he  mnat  be 
thereby  taken  to  have  resolved  and  elected  to 
never  oome  in  and  attempt  to  prove,  even  if  it 
should  turn  out  that,  oontrary  to  nis  anticipation, 
the  property  realised  less  than  the  amount  of  his 
debt.  It  seema  to  ma  you  cannot  and  ought  not 
to  draw  auch  a  conclusion  from  his  acts  on  that 
occasion.  That  bung  so,  I  pause  to  oonrider 
whether  upon  any  other  ground  he  ought  to  be 
estopped  by  his  uien  determination  of  withdraw- 
iug  bis  proof  from  coming  forward  now  under 
existing  circumstances  and  asking  to  be  allowed 
to  prove.  I  think  not,  for  I  wish  to  point  out 
that  this  was  not  a  case  of  a  baigain  between  the 
administrator  and  the  creditor— -nothii^  ci  tha 
sort.  It  was  not  as  it  anything  in  the  nature  of 
a  ocmtraot  had  been  made,  express  or  implied, 
whereby  the  creditor  withdrew  his  proof  on  the 
terms  m  retaining  his  seenrity— nwiing  of  the 
sort  He  simply  did  not  prove  for  the  reason  I 
have  stated,  and  for  no  other  reason.   The  rights 
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of  the  partias  remained  vholly  unchanged  by 
what  he  then  did,  for,  as  I  have  pointed  oat  in 
the  oonrse  of  the  argnment,  the  administrator 
could  at  any  time  have  redeemed  on  paying  the 
amount  of  the  debt,  had  the  valne  of  the  assets 
gone  np  even  bcgrond  the  then  expectation  of  the 
creditor.  The  administrator  coold  at  any  time 
have  come  forward  and  called  on  him  to  hand 
over  all  tiie  seenritieB  <m  being  paid  the  amount 
of  his  debt  Now,  that  htang  so,  let  us  treat  Hum 
in  the  firttplaoe  aa  if  ithad  Dean  a  ease  of  bank- 
mptoT  nnre  and  Bia^&  To  my  mind,  having 
regara  to  the  2nd  aoSiednle  to  the  Bankmptoy 
Aet  1883,  the  Legislature  clearly  o(nttemplated 
the  right  of  a  crMitor,  on  any  aJteratitm  during 
the  bankruptcy  in  the  value  oi  his  seonrity,  by 
reaiiaation  of  tbat  aeoorit^  or  otherwise  to  m 
allowed  to  readjuat  hia  claim — of  oonrse  not  by 
so  doing  therel^  creating  any  injustice  to  the 
other  paiiieB,  and  of  course  not  interfering  with 
anything  that  bad  been  done  as  to  dividends  or 
otherwise  prior  to  the  change  of  proof.  And 
apart  from  any  other  snffiraent  mroumstances 
iuatifying  the  Court  of  Bankruptcy  in  a  case 
like  the  present  somewhat  special  (urcamatanoea, 
it  could  not  be  said  that  merely  because  the 
creditor  had  originally  valued  his  security  as 
being  greater  than  bis  debt  or  equal  to  it  he 
WBB  therel^  for  ever  |nevanted  from  ooming  in 
and  proving  yrhai  it  tuned  out  hj  xealiaation  or 
otherwise  that  hia  aeenritj  waa  inaoflcnant  to  pay 
his  debt.  Of  oonrae  tlie  Oourt  of  Banknqft^ 
would  have  had  power  to  impose  terms  if  termB 
bad  been  necessary,  and  of  course  he  would  not 
have  been  allowed  to  disturb  as  I  have  aaid  anv 
prior  dividends  in  the  bankmptoy.  But^  in  anon 
a  caae,  as  I  have  indicated,  in  the  absence  of  any 
special  circumstances,  which  would  render  it 
unjust  to  allow  the  creditor  to  come  in,  he  would 
have  been  allowed  in  bankruptcy,  and  ought  to 
have  been  allowed  in  bankruptcy  to  come  in.  And 
the  Bankraptcy  practice  would  dearly  have 
allowed  him  to  do  so.  As  a  general  rule  he  could 
have  come  in,  of  course  such  terms  beii^  imposed 
as  might  to  the  court  under  any  special  ciroum. 
stances  have  appeared  just.  It  is  said  t^iat  rule  1 
of  the  2nd  schedule  would  have  stopped  the 
creditor  in  anoh  a  case  from  coming  in  and 
proving.  That  mte  to  my  mind  has  not  anoh  a 
hard  and  fiut  effect  aa  the  reapondenta  here  would 
seek  to  attribute  to  it.  That  rule  must  be  read 
witii  the  other  roles.  Bule  1  ia  a  very  general 
rdla.  It  applies  to  all  creditors,  and  of  course 
waa  not  d«uing  with  the  secured  creator  more 
than  it  was  with  any  other  creditor.  Glearly  no 
one  could  reasonably  contend  that  by  reason  of 
rule  1  of  tbat  2nd  schedule  an  ordinary  creditor 
by  mere  delay  in  coming  in  and  proving  his  debt 
would  thereby  altogethra-  lose  hia  right  of  coming 
in  at  all  as  agunst  undistributed  assets  in  a  case 
where  otherwise  no  injustice  would  be  done.  As 
a  rule  no  injustice  is  done  when  a  creditor  comes 
in,  for  the  Bankruptcy  Gourt  could  always  impose 
terms  which  would  prevent  any  nnneoeaaary  delay 
in  the  administration  of  the  eatate  in  bankruptcy 
bein^f  oaoaed  by  the  lateouaa  of  the  ereutor 
ooniii^  in.  And,  <tf  courae,  the  oourt  oonld  make 
anoh  terma  as  would  be  ri^ht  aa  to  the  creditor 
ocMnii^;  in  not  diaturbing  piior  dividends  or  other- 
wise. As  a  rule,  subject  as  I  have  said  to  care 
being  taken  aa  to  no  injustice  being  done,  by 
specialorderthe  Bankruptcy  Court  womd  andoubt* 


edly  allow  a  creditor,  notwithstanding  rule  1,  and 
notwithstanding  hia  delay  in  coming  in  to  prove,  a 
share  in  undistnbated  assets.  Z  wm  not  say  that 
there  may  not  be  special  oircnmstancee  that  might 
justify  the  Bankruptcy  Court  in  refusing  to  admit 
a  creditor  who  came  in  late.  But  I  have  stated 
what  I  conceive  to  be  the  general  rule  and  practice 
of  the  Bankruptf^  Court.  Now,  are  there  any 
special  circnmatancea  in  the  present  caae  which 
mnld  have  jnatified  the  Bankruptcy  Goiui— and 
so  far  as  I  am  dealing  with  this  part  of  the  case 
the  sMue  reasoning  ap^tea  to  the  amlioation 
though  it  ia  made  in  Ohanoexy— whion  voidd 
render  it  proper  that  the  court  should  say  to 
the  creditor,  "Tou  oueht  not  to  come  in  and 
prove  at  all "  P  I  thizur  not  In  the  first  place- 
an  to  the  delay,  no  doubt  there  haa  been  consider- 
able delay ;  but  this  is  a  vwy  peculiar  case.  Th& 
principal  security  coneisted  of  debentures  and 
aharesintheDelagoaBayBsilwayConipaiiy.  That 
railway  as  we  know  was  seized  by  the  Portuguese 
Qovemmmt,  and  a  fund  was  found  by  the  Portu- 
guese GFovemment;  and  the  parties  entitled  to 
share  in  it  had  to  be  ascertained  by  arbitration. 
What  the  secured  creditor,  the  appellant,  here  did 
was  this :  He  wiuted  the  reault  of  the  arbitration ; 
he  waited  to  see  what  sum  would  be  awarded  to 
him  in  respect  of  hi^  holding  in  the  railway 
under  the  award  ci  the  artntrattn:.  Was  that  aa 
nnreaacmable  oonrae  for  him  to  take?  I  think  not. 
Was  it  a  coarse  which  a  mortgi^jee  acting  raa- 
aonablvand  properly  would  be  eimtled  to  takeP 
I  think  it  was.  And,  indeed,  curiously  enough, 
in  this  very  case  the  very  same  course  has  beian 
adopted — and  I  think  rightly  so — by  the  adminis- 
trator, acting  of  course  under  the  direction  of  the 
court.  For  part  of  the  aaseta  of  the  teatator  in 
thia  caae  were  holdings  in  this  very  railway,  and 
we  have  been  told,  and  I  have  no  doubt  accu- 
rately, that  the  delay  tbat  has  arisen  in  winding- 
up  this  estate  is  partly  if  not  chiefly  due  to  t& 
fact  that  the  award  had  to  be  vraited  for,  and  the- 
funds  awarded  in  respect  of  the  testator's  holdings 
in  the  railway  being  sent  over  here  before  tbe 
estate  could  be  finally  wound-up.  Under  those 
oironmatanoea  can  it  be  aaid  that.  In;  reason  of 
the  delay,  tin  iraditor,  here  the  appellant,  ov^ht 
not  to  be  allowed  to  oome  forward  now  when  the 
fnnda  in  court  have  not  been  diatribnted,  and  aak 
under  the  circnmatancea  that  he,  aa  a  creditor 
who  has  not  been  paid  by  his  security,  should  be 
allowed  to  share  as  against  the  undistriboted 
balance  P  I  think  not,  assuming  always  that  care 
is  taken  by  terms  not  to  allow  the  win£ng-np 
of  this  eatate  to  be  further  delayed  by  reason  m 
the  delay  in  the  appellant  malung  his  present 
application  for  leave  to  prove.  If  the  appellant 
is  allowed  to  come  in  and  prove  no  injustice  will 
be  done.  There  has  been  no  change  of  parties 
which  would  have  rendered  it  unfair  to  allow  the 
appellant  now  to  come  in  and  prove.  Here  the 
only  thing  tbat  can  be  said  which  would  require 
the  court  B  attention  in  dealing  with  the  matter 
speoiaUy  ia,  as  I  have  already  said,  tbe  queation  of 
the  delay  cf  the  wpellsnt  not  leading  to  further 
delay  in  the  administration  of  the  eatate,  and 
that  can  be  properly  gnuded  affainat.  Now, 
there  was  one  othier  point  taken  on  behalf  of  the 
reapondenta  here  which  must  be  alluded  to, 
though  I  do  not  think  that  it  amounted  to  the 
Msenoe  of  the  case.  It  was  said  that  the  Uqai- 
dator,  as  the  repraseutative  of  the  creditors,  had 
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other  aeniritiw  bendea  the  aeonriliee  of  the 
Delogoft  B»  Bailimy  Gompamjr,  to  which  I  hare 
ratond.  K  is  ndd  on  beuU  <A  tiie  nepondants 
that  one  of  thoae  seoaritieB,  oon^tiBg  of  aharee. 
might  hftTe  been  eold  et  some  time  dnrioff  the 
adminiBtiatioii  tor  tome  sabttantiAl  nim.  That 
ii  the  only  caae  made  in  reipect  of  tlie  other 
aeomities.   The  appellant  has  not  thonght  it 
neoessaiy  to  deal  speoifioally  with  that  ailegation 
on  behalf  of  the  reBpondenta.    No  donot,  of 
conne,  if  those  securities  have  realised  anything, 
if  they  are  not  now  valneless,  the  appelWt  on 
being  allowed  to  come  in  and  prove  mnat  give  a 
proper  account  of  those  secnritiea,  and  either 
Tsltie  them,  or,  if  they  are  raloelees,  state  that 
thOT  are  valneless  and  oiler  to  give  them  up. 
Bat  the  mere  fact  that  the  seonrad  creditor  as 
mortgatiee  m^t  possiblT  hare  sold  some  shares 
onghi  not  to  m  In  itself  alone  fatal  to  him  on 
this  application.   Amortgasee  holding  shares  is 
not  bonnd  as  mortgagee  to  t>e  lookii^  about  for 
emej  turn  of  the  market  to  see  wbrnlier  he  can 
aellt  and  to  be  bound  to  sell  at  tiie  h^^iest  price 
the  market  can  give.    Z  can  ace  no  aoffioient 
reason  m^elf  in  many  a  ease  whj  a  mortgagee 
of  sharaa  should  not  be  actinff  prudently  and 
rightly  in  not  attempting  to  sdl  the  shares,  bat 
to  try  and  realise  moneys  in  respect  of  them  by 
diri^ads  or  otherwise.   And  oertainly  I  do  not 
think  that  a  case  is  made  against  a  mortgagee 
fatal  to  him  in  oircumstanoes  like  the  present  t^ 
mraely  stating  that  he  had  as  security  some 
shares,  and  possibly  might  have  sold  them  at  a 
value  dnring  the  period  which  has  elapeed  before 
he  oomes  in  to  prove.   I  do  not  think,  therefore, 
that  the  reammdents  have  made  a  sufficient  case 
on  this  head  to  justify  ns  in  peremptwily  refusing 
to  allow  the  ^^ellant  to  oome  in  aad  2«0Te. 
That  deals  with  practically  the  whole  of  what  I 
ma^  call  the  special  ciTonmstmcee  in  this  case, 
which  are  said  to  render  it  unjust  to  allow  the 
aimeUant  to  come  in  and  prove  now.   And  I  have 
pomted  out,  I  think,  why  I  consider  thai  there  are 
no  snob  circumstances  which  on  the  merits  would 
mable  us  to  say  ttiat  the  appellant  ought  not 
now  to  be  allowed  to  come  in  to  prove.   But  now 
I  come  to  an  objection  which  has  b«n  taken— 
uid  which,  to  a  ^freat  extent,  may  be  said  to  be 
almost  the  principal  objection  which  has  been 
taken — on  behalf  of  the  respondents,  and  that  is 
really  a  technical  objection  when  the  matter  is 
looked  at  carefolly.   It  is  said  that  this  is  not 
an  administoation  in  bankruptcy,  and  it  is  said 
that  the  appellant  here  is  in  a  very  much  worse 
poeitioQ  beoauae  it  ia  an  admi^rtiation  in  the 
Ohanoery  Dlrision  and  a  oertifioate  lua  beam  made. 
To  mr  mind  that  is  not  in  any  way  fatal  to  the 
appelmnt.  Beot.  10  of  the  Jadicature  Act  1875 
uudoabtedly  applies  to  this  case.  I  do  not  say 
that  that  has  done  away  with  the  Ohanceiy  prac- 
tice in  administration  actions,  or  that,  for  the 
puipoaes  of  the  present  case,  we  are  to  treat  the 
Bankruptoy  practice  as  incorporated  with  or  over- 
ruling the  Chancery  practice.    Nothing  of  the 
kind.  But  sect.  10  all  the  same  aimlies ;  and  so 
far  as  they  are  consistent  with  the  Ohanoery  prac- 
tice the  Bankruptcy  Rules  apply  and  ought  to  be 
applied.   If  the  appellant,  as  a  secured  creditor 
in  bankruptcy,  would  have  been  allowed  now  to 
come  in  and  prove,  to  my  mind  he  ought  to  be 
allowed  to  come  in  in  the  Cuanoery  administration, 
the  estate  b^g  insolvent,  unless  there  is  some 
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Ohanoaiy  praofeioe  irtubh  prevenia  it.  Ia  fhave 
ai^Ohanoerypraotioawbioh  prerents  itP  la  it 
prevented  by  the  oertiflcateF  Kot  ao.  X  have 
ptnnted  out,  ao  far  as  the  oertiftoato  is  oonoemed, 
what  its  effect  and  meaning  is,  and  what  in  par< 
ticnlar  the  word  "dissllow**^  means  in  Uiiaoartifi- 
cate.  And  <m  the  nuersl  question.  I  widi  to 
point  out  that,  aoooraing  to  the  Ohanoery  prao- 
tioe,  a  oreditOT  after  a  oertifioate  has  been  made  as 
to  itbim,  and  notwithstanding  the  certificate,  is  as 
a  rule  allowed  to  oome  in  when  tiiere  are  assets 
undistributed  and  to  share  in  the  administration 
oi  those  assets— <rf  oourse  in  each  case  on  such 
terms  as  to  the  oourt  seems  just.  And,  as  I  have 
pointed  out,  I  tlunk  that  the  appellant  here 
ought  to  be  allowed  to  oome  in.  I  ttunkitisjoat 
that  he  should  be  allowed  to  do  so  on  such  twms 
as  I  have  slready  indicated.  Thereisno  diffiooltj 
in  the  pieaent  oaae.  In  the  first  ^ace  it  appeaxa 
to  me  that  oertifioate  her^  having  tmrd  to 
what  we  now  know  to  be  the  meaning  of  the  word 
"diaallow."  need  not  to  have  been  varied.  Ithink 
that  it  would  have  been  quite  sufficient  to  say  tiiat 
the  creditor  should  be  allowed  to  oome  in  and 
prove  notwititstanding  the  certificate.  But,  em 
if  it  had  been  formally  neoessary  here  to  vary  the 
certificate,  I  should  stiU  have  felt  no  difficulty,  for 
nnder  Order  LY.,  r.  71, 1  oertsinly  am  of  oinnion 
that  there  would  have  been  special  oiroumstanoes 
which  would  have  justified  and  bound  the  oourt  to 
have  varied  the  oertifioate^  of  course  taking  oare 
always  to  cause  no  injustice  in  the  way  I  have 
prenonaly  referred  to.  That  disposes  of  tiiis 
case.  I  need  not  go  through  the  authoritiea.  The 
only  one  I  need  say  a  wora  upon  is  JBe  Stqtkimn 
Wtuiam*  T.  JZopMiH  («M  rap.).  That  case  to  my 
m'ld  is  nlonrij*  distingnisnablB  and  does  nw 
apply  to  the  praasnt  oaae.  In  J2e  BobMu  (M 
$^.h  under  toe  Bankmptof  Act  and  Boles  tuen 
applying,  the  creditor  who  m  that  case  wished  to 
oome  in  and  change  his  proof  could  not  have 
amended  his  proof  in  bankruptoy,  and  in  bsnk- 
ruptoywould  not  have  been  allowed  to  do  so.  When 
he  came,  snd  was  obliged  to  confess  that  in  bank- 
TopUsj  he  could  not  have  heea  allowed  to  abaagi 
his  proof,  he  was  met  br  the  unanswerable  objec- 
tion in  Ohanoery:  "Where  is  your  special  dr- 
oumstanoe  f  "  There  is  no  special  cironmstanoein 
the  Bankruptoy  Rules,  for  the  Bankruptoy  Rules 
as  they  then  stood  were  against  him.  Aooordinglf, 
it  was  held  that,  not  hemg  allowed  to  change  nis 
proof  in  bankruptoy,  then  were  no  specnal  cironm- 
stanoes  entitling  the  court  to  allow  nim  to  amead 
the  oertifioate  or  alter  his  {roof  in  OhanoeiT. 
That  is  the  whole  oaoe^  and  ia  oleariy  no  airthmiqf 
on  the  case  now  before  ns.  With  regard  to  the 
amlioation  made  to  tiie  maater  by  the  appelant, 
that  ocoaaioned  some  little  diffloolty  in  my  mind. 
First,  when  I  look  at  the  peculiar  oiroumstanoes  of 
this  case,  I  have  also  come  to  the  conclusion  that 
what  then  took  place  was  a  sHp  in  practioe^ 
and  that  under  the  iuroumstances  it  ought  not  to 
be  hdd  fatal  to  the  appellant  here.  I  tiiink  that 
what  my  Lord  has  pomted  out  is  the  ^nper  oourse 
to  be  adopted — ^namely,  to  extend  the  time  in 
which  to  appeal  from  the  deramon  of  the  master ; 
to  treat  the  present  application  as  amended  in 
tiiat  reroect ;  and  thus  to  give  the  court  neceasary 
jurisdiction  to  make  the  proper  order  wMch,  I 
think,  ought  to  be  made  here.  The  result  wUl  be 
that  the  appellant  should  be  allowed,  notwitii< 
standing  the  certificate,  to  oome  in  and  prove. 
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tenns  with  rqiud  to  detail  will  be  meotioned 
in  a  monunt. 

SmuHQ,  L.J.—I  have  arrired  at  the  tame 
««iioliirion  M  Invthren,  and  after  what  ther 
have  said  there  u  very  little  for  me  to  add.  1 
ahonld  Uke,  howerer,  to  aay  a  few  words  on  the 
point  which  was  mainly  urged  before  ns,  and 
whioh,  as  I  read  the  judgment,  was  adopted 
hy  the  learned  jad^  in  the  ooart  bdow  as  the 
ground  of  his  deotrion  there.  The  argument 
and  the  judgment,  aa  I  oono^vet  an  rested 
npon  Ord«"  Lv .,  r.  70,  whioh  prorides,  reading  it 
•hortly,  tiiat  «Tei7  oortifioata  shall  be  transmitted 
to  the  central  offioe  to  be  there  filed,  and  shall 
ttenoefoith  be  lunding  cm  all  the  parties  to  the 
piooeedingB  onlesa  miMiiiarged  or  raried  npon 
^plication  by  smnmons.  A  certificate  has  been 
xuMe  in  the  present  oaee  by  whioh  the  claim  of 
the  present  appeUaot,  the  ci«ditor,  was  disallowed, 
and  it  ia  said  that  that  certificate  is  binding;. 
That  is  quite  correct  It  is  binding ;  but  what  la 
the  meaning  of  "  binding  "P  The  contention  ia 
that  it  ia  bin^g  in  tiiia  sense,  that  the  creditor  is 
therel^  preolnded  from  again  brin^g  forward 
the  claim,  notwithstanding  any  change  in  the 
^otroamatanoes  which  have  ooonrred  aince  that 
•certificate  was  made.  Now,  nndoabtedly  the  oer. 
tifioate  might  be  a  complete  bar  to  the  creditor. 
"Uf  for  exampl^  the  debt  had  been  oontested,  and 
it  had  been  adjudicated  before  tiie  master  at  the 
time  when  he  made  his  oertifioate,  on  the  ground 
that  either  the  debt  did  not  exist  or  that  it  had 
been  ttisfied.  That,  I  ooaiceiTe,  the  adjndioatimi 
not  havii^;  baea  aet  aiide  within  the  proper  time, 
would  be  a  compete  bar  to  the  elwn  beii^; 
bronffht  forward.  But  it  seems  to  me  that  we  are 
«ntiued  to  go  behind  the  oertifioate  to  this  extent 
—to  ascertain  the  oironmatanoea  in  wluch  the 
disallowance  took  place.  Now,  when  that  is  done 
it  ia  clear  npon  the  evidence  that  the  claim,  b^ng 
<»^pnally  brought  in  in  answer  to  an  advertiae- 
ment  iaaned  nnder  the  direction  of  the  ocurt,  the 
creditor  when  called  npon  to  prove  his  debt 
tihonght  fit  to  withdraw  the  claim  reiving,  aa  he 
«aid,  npon  the  security  whioh  he  held.  _  There 
was  therefore — and  this  indeed  was  not  disputed 
at  the  bar — no  adjudication  whatever  npon  the 
debt  itself.  Be*  judicata  could  not  be  pl(»ded  by 
any  purty  to  the  prooeedinn.  It  aeems  to  me 
thM  all  that  was  meant  by  the  oertifioate  ia  that 
4he  claim  was  disallowed  because  in  the  drcum- 
■teaoea  existtng  at  the  date  of  the  oertifloate  Uie 
•olfljm  was  inaamiesible,  the  oreditOT  electing  to 
•nly  on  his  security.  It  then,  (he  dronmstenoes 
"ham  ao  altered  that  the  creditor  might  l^^all^ 
•bring  forward  the  claim  at  the  uieaent  time,  it 
appears  to  me  that  the  oertifioate  ought  not  to 
.{»evmt  him  from  ao  duAag^  and  in  my  judgment 
the  case  of  Re  Meied^e ;  Mteke  v.  May  [ubi  tup.) 
ia  an  authority  for  that  propoaition.  It  does  not 
in  ita  ciroumatances  govern  tihe  present  case. 
But  it  ia  an  authority  to  this  efCeot,  that  notwith- 
standing a  certificate  in  which  a  claim  ia  allowed 
at  a  certain  amount,  a  further  daim  may  be 
'brought  in  without  that  certificate  beixig  varied. 
There  a  claim  was  made  for  a  sum  of  525Z.,  being 

firinoipal  500Z.  and  25E.  intereat,  and  the  oertifioate 
ound  that  thai  was  the  amount  due  to  the  creator. 
'  The  creditor  afterwarda  diaoovered  from  doonmento 
whkdi  ouna  to  his  knowledM  that  the  amount  of 
interest  whioh  was  aUowed  from  the  estate  of  the 
'deoeaaed  was  too  small,  and  he  applied  to  be 
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allowed  to  prove  for  the  additional  interest  which 
had  not  been  allowed,  and  the  Court  of  Appeal 
allowed  the  claim.  Jamea,  L.J.,  who  gave  the 
judgment  of  the  court,  aaid  tliat  the  case  could 
not  be  distinguiahed  from  the  ordinaiy  oaae  of  a 
creditcv  coming  in  after  a  lapse  of  time.  He  aaid 
that  the  interMt  in  question  had  never  been  the 
subject  of  decision ;  that  they  mre  not  reviewing 
any  decision ;  and  that  it  was  merely  a  question 
of  carrying  in  a  claim  which  the  applicant  lv 
mistake  had  omitted  prerionsly  to  prove.  It 
appears  to  me  that  the  Oourt  of  Appeal  there  oon- 
siwed  Uiat  the  prooednre  whioh  is  authorised  by 
rule  57  ai  Order  LY.  was  applioMde^  and  that 
npon  a  ^mple  nwlioation  hj  summons  withoot 
any  variation  or  the  oartifioate  of  oldm  mi^t 
be  reouved  if  the  judge  was  aatiafied  thafe  it 
waa  jnat ;  but  upon  sncn  terms  and  oondltioBa 
aa  to  costs  and  otherwise  aa  the  judge  might 
think  fit.  Now,  the  question  whether  in  the 
preaent  caae  the  creditor  ought  to  be  admitted  to 
prove  appeara  to  me  to  depend  upcm  the  mlea 
that  prevail  in  baakrtHitoT  at  the  preemt  time 
whioh  are  made  applicable  to  administration 
actions  in  such  a  caae  as  this  by  sect  10  of  the 
Judicature  Act  1875.  With  ruerence  to  that  it 
aeenis  to  me  that  the  creditor  would  in  bank- 
roptcybdentiUedtooomein.  He  might,  as  it  aeems 
to  me,  come  in  in  two  ways.  Either  because  he  ia 
a  secured  creditor  who  has  realised  his  aeourity 
and  therefore  entitled  to  oome  in  nnder  rule  9  of 
the  2nd  achodole  of  the  Act;  or  it  may  be  that 
he  ought  to  be  treated  aa  a  creditor  who  baa 
valneohis  aeourity  aa  equal,  to  the  amount  of  Ida 
debt»  and  in  ^t  oaae  the  prorisionB  of  mle  13  of 
the  same  achedule  would  be  applicable,  and  would 
enable  him  in  the  changed  ciroumstuoes  to  oomo 
in  and  prove  in  bankni|it(7.  It  appears  to  me 
that  the  caae  of  JSe  Stopkvnt  {vhi  aup.),  which  waa 
referred  ^  to,  cannot  govern  the  preaent  caae, 
because  in  that  caae,  as  haa  already  been  pointed 
ontf  the  rules  which  were  enforced  in  bankruptcy 
at  the  time  that  that  case  was  demded  were 
liferent  from  those  which  now  exist,  and  pre- 
cluded the  creditor  from  bringing  in  any  anoh 
claim  as  is  now  brought  forvrud  nere.  I  agree 
with  what  haa  been  said  by  the  other  membors  of 
the  court  on  the  various  points  which  I  do  not 
think  it  neoeaaaiy  for  me  to  enter  into  in  detail, 
and  on  the  whole  I  oome  to  the  conolnaion ' 
that  this  i^^eai  should  be  allowed  tm  pn^er 
terms. 

As  finally  settled  the  terms  were  as  follows : 

Leave  to  prove  notwithstanding  the  certificate. 
But  tlie  creditor  is  to  comply  witii  anoh  ordera  aa 
the  judge  may  think  fit  with  regard  to  the 
seonrities  (if  any)  held  by  him  other  than  the 
debentures  and  shares  in  the  Delagoa  Bay,  Sus., 
Bailwav  Company,  and  the  creditor  is  alao  to 
aoooont  on  the  footing  of  a  mortoigee  in  posaes- 
sion  in  respect  of  his  dealings  with  all  the  aecuri- 
tiea.  And  thia  order  ia  not  to  delay  any  proceeding 
in  the  action  sofaraaconoema  the  other  oreditora. 
But  the  creditor  is  to  be  at  liberty  in  case  of  anjf 
contemplated  distribution  of  aasete  before  hia 
claim  ia  ascertained  to  apply  for  a  anm  beinp  aet 
apart  to  answer  his  daim  to  ahaxe  in  the  distiri- 
bntion.  The  creditors  to  nay  the  ooste  of  the 
prooeedinn  hy  him  other  thim  the  ooste  of  this 
appeaL   No  oosta  ot  the  appeah 

AppeaVaQowed.  , 
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Solidtora  ior  the  appellant,  HoZIamt,  Botu, 
Coward,  and  fioioXuIey* 

SoUcitorB  for  the  Te«p<nidantB,  Hanfon  and 
Btnnett;  Hurford  and  Taylor. 


BUifUM.— CAopmon  t.  Brrnn>4.  ante  f.  748.— In  iMt  Ha*  bot 
oat  InflfMOOlnmn  fur  SieeeC  ra«d  m£f«. 


HIGH  COURT  OF  JUSTICE, 

OHAKOERT  DIVISION. 
June  4  and  B. 
(Befova  Faswiix^  J.) 

ATTOBNET  -  GXKKKAL  AKD   THH    BuBAIi  Dl8- 

TsicT  Council  ov  Skttls  v.  Bubai. 
DiBTBicT  Council  of  Lunesdale.  (a) 

Indontre  Act — Action  for  breach  of  duty  to  rejaair 
roads — Canon  of  conetructMn  to  be  appliea  in 
construing  Act. 

Sy  an  Ineloswre  Act  passed  in  the  7  Qeo.  3  with 
reference  to  the  iudoswe  of  certain  commons  and 
■waste  grounds  hnown  as  B.  Moor,  t^fter  reeiting 
that  thepereons  interested  were  owners  and  pro- 
prietors of  mestuagea.ke.,  in  theseveraltownMipe 
therein  mentioned,  including,  amongst  others,  the 
township  of  W.,  it  was  enacted  that  the  commis- 
sioners should  appoint  and  underttike  the  repair 
of  (inter  alia)  two  roads  mentioned  in  the  etate- 
ment  of  claim. 

The  plaintiffs  alleged  that  these  roads  were  duly 
made  in  accordance  with  the  award,  and  were 
for  many  years  Itept  in  repair  hy  the  surveyor 
cf  the  township  of  Wennin^on,  and  that  the 
said  township  was  indudea  in  the  defendant 
urban  diafyriet,  and  that  tke  difendatut  were 
liable  to  repair  them. 

There  was  no  evidence,  that  (he  inhcdnianis  of  W., 
faften  as  a  body,  had  ever  in  fact  repaired  or 
paid  for  (he  repair  of  the  roads  in  question 
since  1767,  although  it  u»u  shown  that  since  1859 
certain  of  the  inhabitants  cf  the  township  had 
contributed  towards  the  repair  of  (he  roads  for 
their  own  convenience.  It  was  contended  by  the 
plaintiffs  (hat  liability  to  repair  the  roaae  in 
question  was  imposed  upon  tJCe  defendants. 

Held,  in  (he  circumstances,  that  the  court  was  justi- 
fied in  reading  in  after  the  words  "  in  swh  manner 
Of  other  public  highways  are  by  law  directed  to 
be  repaired  hy  suck  of  the  said  tovmships  respec- 
tively*' the  words  "toithin  whose  district  such 
public  highways  are  situated  "  ;  that  the  doctrine 
of  contemporanea  ezpositio  did  not  apply  ;  that 
Me  defendants  were  not  Iio&Ze  to  repair  the 
roads  in  question  at  the  same  were  outside  (heir 
district;  and  that  in  construing  an  Ineloeure 
Act  it  is  right  to  take  (he  whole  of  the  doeumenl 
as  one  complete  document.  It  is  not  et^leiait  io 
take  oiU  one  section  and  disregard  others  which 
are  germane  to  the  tame  eubjeet 

Bex  V.  Inhabitants  of  Cottinghftm  (6  T.  B.  20) 
foJlotoed. 

AonoK  tor  a  declaration  that  the  d^endants,  the 
Bnnl  Diatriot  Oonncil  ot  Lnnesdale,  were  liable  to 
repair  two  roads,  cdonred  red  upon  a  plan 
annexed  to  the  statement  of  claim,  situate  in  the 
township  of  Bentbam,  in  the  West  Biding  of  the 

(a)  Bepotled  bj  W.  Valekukb  Ball,  Eaq.,  Btiriater-M-Lftw. 


conn^  ai  York,  and  for  a  mamtotoiy  injnnctacm 
to  compel  the  defendants  to  reptur  them. 

Aooordina  to  the  statemoit  A  dftlm  it  appeared 
that  br  an  Aot  of  Parliament  of  7  Geo.  3  inutoled 
"An  Act  for  dividii^f,  allotting,  and  inclonitf 
snoh  part  of  certain  commons  and  waste  gn>nn& 
caUed  Benthun  Uoor  as  lieth  within  tiie  Manor 
of  Ingleton,  in  the  West  Biding  of  the  coon^  of 
York/'  after  reciting  that  the  sereral  persons 
therein  mentioned  were  owners  and  pn^rietors 
of  ancient  messuages,  lands,  tenements,  or  here- 
ditaments in  the  seTeral  townships  therein  men- 
tioned inclading  (inter  alios)  tne  township  of 
Wennin^n,  it  was  enacted  (infer  oZia)  that  the 
oomoiissioners  therein  named,  or  any  three  of 
thffln,  should  and  might,  and  were  t^iereby  directed 
and  required  to  set  oat  and  appoint  sanh  public 
luffbways  and  prirate  roads  or  ways  and  also  such 
hMges,  itches,  bonnds,  walls,  fenoes,  drainsr 
watercourses,  taoikB,  Iwidgaa,  gatSB,  and  Btiles  in. 
over,  or  upon  the  oonunon  and  waste  ground* 
intended  to  be  inclosed  by  virtue  of  the  Act,  or 
anjf  of  them  as  th^  in  their  disoietion  Bhonld 
thmk  requisite.  And  tiiat  all  such  public  h^hwajs, 
roads,  and  ways  should  be  made  and  at  all  tames 
for  ever  thereutar  repaired  and  kept  in  repair  in 
such  manner  SB  othw^blic  highways  'srere  hy 
law  directed  to  be  repaired  by  such  <h  the  town- 
ships respecUvely  as  the  commissioners  or  their 
successors  or  any  three  or  more  of  them  should 
direct  or  appoint 

By  their  award  dated  the  28th  Dec  1767.  and 
made  in  pursuance,  as  the  plaintift  all^^ed,  of  the 
authority  given  to  them  by  the  Act,  the  comnus- 
sioners  set  out  and  appointed  the  two  roads  over 
Bentham  Moor  in  mspute  in  this  action,  and 
directed  that  both  roads  should  be  made  and  for 
enrer  afterwards  repaired  and  kept  in  repair  by 
the  inhaUtanta  of  tiie  township  of  Wennington 
in  manner  as  the  pubUo  h^hwaye  within  the 
township  of  Weniungton  were  maintained  and 
kept  in  repair. 

The  plaintiffs  fortiier  alleged  that  the  roads  in 
question  were  duly  made  in  accordance  with  the 
award,  and  were  for  many  years  kept  in  repair  by 
the  surreyor  of  the  township  of  Wenningtrai; 
that  the  township  was  now  included  in  the 
Lunesdale  Urban  District ;  and  that  repain  had 
not  been  efEected  unce  1894. 

The  defendants  hy  thear  defence  contended 
that  if  the  award  in  question  imposed  upon  the 
inhabitants  of  Wennington  any  liability  to  keep  the 
roads  mentioned  in  the  statement  of  claim  in 
repair,  t^e  same  was  ultra  vires  at  the  commis- 
sioners and  was  not  binding  upon  the  defendants. 
They  also  denied  that  tlie  roaios  in  question  were 
made  in  accordance  with  the  award. 

Upjohn,  K.C.  {MacSwinney  with  him),  haTing 
opened  the  case  for  t^e  plamtifls,  and  witnesses 
having  been  called, 

MacSwinney  for  the  plaintiffs.  —  The  actual 
^dth  of  the  nighways  was  in  the  cUscretion  of 
the  commissioners.  It  has  been  hdd  that, 
affirmative  words  used  in  a  atatate  are  moelf 
directory 

Cole  T.  Orsen,  6  U.  O.  872  ;  7  Soott  (S.  B.)  6S2. 
In  that  case  it  was  provided  by  a  private  Act 
that  contracts  should  be  signed  by  uie  ccnunis- 
sioners,  or  any  three  of  them,  or  their  clerk ;  it 
did  not  say  that  they  should  be  void  unless  so 
signed.  It  appeared  to  the  court  therefore  (see 
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p.  880)  that  the  part  of  the  section  ooataiuing 
tfaeaa  word*  wu  directory  only.  He  alao  re- 
Cexredto 

Huwsll  on  ItttniMtatka  of  StatBtM,  3rd  edit, 

p. 528: 

Btg.  T.  Inyott,  85  L.  T.        553  }  L.'B«p.  2  Q.  B. 

DiT.atpw208. 
Li  etmitming  thia  Aot  it  ia  neeeeiaiy  to  atri^  a 
balance  at  convqiiienoe.  It  wonld  aeem  extraordi- 
narj  that  if  tUa  cUraotiai  irera  not  complied  with 
tiie  whole  Aot  ebonld  be  rdd.  Ko  objaBtton  has 
ever  beui  taken  hj  anyone  impeaching  the  oondnct 
of  ^e  commisnonera.  Further,  thii  ia  not  a  case 
where  the  reealt  of  not  following  the  exact  words 
of  the  atatnte  impoaes  an  inoroaaod  burden  upon 
the  inhabitants.  There  is  clear  evidmoe  tnat 
since  1854  this  road  haa  been  kept  in  repair  by 
the  defendants ;  and  within  twelve  montha  after 
the  Local  Government  Act  1804  on  the  25th 
Nov.  1895)  there  ia  an  entry  made  in  the  booka  of 
the  diatrtot  conmul  to  the  effect  that  the  snrreyor 
ahonld  be  directed  to  effect  repaira  of  the  Baven'a 
Gloae  Road,  which  ia  one  of  the  roads  referred  to. 
Such  a  minnte  can  be  need  in  evidence : 

Pablio  Hflaltli  Aofe  1875  (88  A  89  Tiot.  a.  55), 

aohsd.  1,  pt  1,  s.  10. 
There  ia  also  negative  evidence  to  the  effect  that 
the  Settle  Boral  District  CotmoU  have  not  done 
the  repairs. 

Jenkins,  K.O.,  B.  C.  Qlen,  and  Bethune  for  the 
defendanta. — ^It  is  submitted  that  tiie  commis- 
eioners  had  no  right  under  the  Aot  to  make  the 
infaaUtanta  of  vVenninjicton  liable  to  repair  the 
ways  in  qoeation.  It  la  aud  that  repaira  were 
<U>ne  for  tairty  jeara:  but  they  wen  ooly  volun- 
tary repaira  efleoted  aj  wome  of  the  inhabitants 
privatwy  for  thmr  own  convraience.  The  Act  is 
loosely  drawn.  The  words  "  ways  "  and  **  roads  " 
are  naed  interahaaeeably.  All  highways  made 
under  the  Act  ahoold  have  been  60ft.  wi<M: 

B.  T.  WrigM,  8  B.  A  A.  Ml. 
It  has  bean  held  that  comniiad<nier8  appointed 
by  a  looal  Aet,  which  enacted  that  the  private 
voada  aet  out  by  than  should  be  npaired  by  auch 
person  or  pawns  aa  tii^  should  award)  had  no 
power  to  impose  on  the  puish  at  luge  the 
burden  of  repaira ; 

Bern  V.  InhabitantB  <if  (MUngham,  6  T.  B.  SO. 
The  Act  createa  a  power  in  the  oommisaioners 
and  a  oaresponding  liability  upon  those  idleoted. 
It  is  submitted  that  this  oreates  a  pomtion  con- 
templated Uazwell  on  the  laterpretaticm  of 
Statutea,  3rd  edit.,  p.  521,  where  he  savs :  "  A 
atrong  line  of  diatinotion  may  be  drawn  between 
cases  where  the  preacriptitma  of  the  Aot  affect 
the  performanoe  ox  a  dutf,  and  where  th^  relate 
to  a  privilem  or  power :  (aee  per  Denman,  J.  in 
Caldow  V.  Fixell,  36  L.  T.  Bep.  469;  L.  Bep. 
2  C.  P.  Div.  562). 

June  5.— FabwblZi,  J. — I  have  come  to  a  oon- 
olnsion  in  my  own  mind,  although  thia  case  ia 
ver^  obscure.  The  point  in  questun  between  the 
plaintiffs  and  the  defendants  is  who  ia  liaUe  to 
pay  for  the  repaira  of  a  jtiece  of  road  which  is  in 
the  district  of  the  plaintiffs,  but  which  ia  said  to 
be  repairable  by  the  defendants  by  virtue  of  an 
award  under  an  Inoloaure  Aot.  The  Act  was 
passed  in  1767.  It  was  an  Act  for  the  inclosure 
of  a  laige  tract  of  common  or  waste  ground  in 
Boitham  Hoor,  all  or  part  of  which  is  situated 


within  the  Uanor  of  Ingleton.  The  persons 
interested  iVPOfur  in  the  seoond  recital  to  the 
preamble.  They  an  certain  peoraons  named,  and 
they  an  des(niDed  as  **owners  and  proprietors 
respectively  of  aacienfc  messoagea,  lands,  tens- 
ments,  or  hereditaments  in  tiie  sevual  townships 
of  Ingleton  and  Bentham  within  the  naid  manor 
of  Ingleton  in  the  said  West  BicUng  of  the  said 
oonnt7  of  York  and  in  the  township  of  Wennlng- 
taa  in  the  oonnty  (rf  Lancaster."  These  **  have 
sererally  for  th«n  selves  and  their  respective 
leases  and  tenants  for  and  in  respect  of  the 
sevoal  estates  within  the  same  manor  and  town- 
ships right  of  oomm<m  npon  the  said  oommona 
and  waste  grounds  called  Bentham  Moor."  The 
persona  applying  for  the  Act,  and  interested  in  it^ 
are  the  owners  ot  the  soil,  and  certain  peraona 
including  certain  inhabitanta  of  Wennington  and 
of  anotlwr  county  not  within  the  manor  at  all  in 
respect  of  tenements  of  thora  in  Wenningt(m. 
Thay  have  certain  ri^ts  whudi  indnde  tnrnuy 
and  then  may  have  bem  otbeta.  I  do  not  know. 
These  persons  oome  together  and  agree,  and 
sabseqnvitly  apply  to  the  Leg^atnn  to  get  and 
snooeed  in  getting  one  of  the  usual  old-&«iioned 
Indosnn  Juits  enabling  tiie  moor  to  be  indosed. 
I  now  come  to  a  paasi^  on  p.  6  of  the  ^rint  <^ 
thU  Act  npon  whioh  the  aivument  in  this  case 
to  a  great  measure  turns,  azM  I  may  say  that,  if 
the  argument  rested  on  thu  clause  alone,  I  shonld 
have  ccmsiderable  diffioolty  in  coming  to  the 
condoaion  at  whioh  I  have  arrived.  I  think, 
however,  that  in  oonatruing  an  Act  of  this 
description,  and  indeed  all  Acts,  it  is  only  fair  to 
take  the  whole  of  the  document  as  one  complete 
document.  One  must  not  take  out  one  section 
and  disregard  others  whioh  are  germane  to  the 
same  subject.  I  have  alao  to  bear  this  in  mind, 
that  it  is  an  Act  passed,  as  was  ptni^ed  out  in 
the  case  <rf  Bm  t.  Jnkabikadt  of  OotfMyAam 
{uH  sap.),  which  has  been  referred  to,  for  tiie 

Sivate  emoloment  of  the  persons  who  derin  to 
vide  jnp  Uie  oomnum,  and  the  only  intensfc 
whioh  Wennington  has  is  first  of  all  in  re^eot 
of  those  inha^tauts  of  Wennington  who  by 
reason  of  their  tenements  have  rights  of  common 
over  thia  mocnr,  and  alao  aomewhat  indirectlr 
becanae  under  the  award  the  owner  <A  the  sou 
choee  to  permit  a  certain  quarry  to  be  oaed 
for  the  niaking  of  roads  snd  the  repairing  of 
roads,  not  onfy  in  the  other  townships,  but 
alao  in  Wennington.  I  cannot  regard  that  as 
bringing  Wennington  in  "as  a  party  to  the 
Act,  but  I  r^ard  it  as  the  oonrt  did  in  the  CoU 
iingham  case  aa  aomething  put  forward  by 
persona  who  are  themselves  interested.  So  far 
as  I  can  see^  all  iliat  Wennington  had  to  do  with 
it  was  limited  to  the  individaals,  who  an  stated 
to  have  rights  erf  common  over  the  mow  in  ques- 
tion. That  being  BO.  I  find  fintot  all  at  page  6 
a  clause  for  the  setting  out  of  the  roads.  It  ia 
followed  a  little  later  (after  oertain  intervals)  1^ 
a  clause  wiabling  the  award  to  be  made,  which  ia 
ororessedon  the  face  of  it  to  be  for  preventing  all 
diflerenoea  and  diaputea  relating  to  the  intended 
indoatmand  division,  andisfollowed  by  an  express 
pronsion  as  to  the  costs  and  charges  of  certain 
apecified  matters  in  reepect  of  these  roada.  On 
p.  6  the  provision  ia  as  follows  (reading  it 
ahoi'tly) :  "  The  oommiasumers  shall  meet  and  they 
are  herein  directed  and  required  to  set  out  and 
appdnt  sooh  pnblio  highways  and  private  roadai 
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or  wa^B  and  also  snoh  hedges,  ditches, "  and  so 
OB,  "  m,  over,  or  npon  the  oommons  and  waste 
grounds  intended  to  be  inclosed  by  this  Act  or 
any  of  them  " — that  is  to  say,  the  moor  in  ques- 
tion not  being  in  Wennington — '*  as  they  in  their 
disoreticm  dull  tiiink  reqmnte,  so  as  all  such 
vablio  highways  be  60ft.  at  least  in  width  between 
the  ditoofls,  uid  that  all  Bach  pablio  highways, 
Toadi,  and  waya  shall  be  made  and  at  ^  times 
for  erer  tbereuter  repaired  and  kept  in  repair  in 
■noh  nuoner  as  other  pnblio  highways  are  law 
directed  to  be  repaired  tadh  ot  the  sud  town- 
ship respeotiTOly  as  the  said  commissioners  or 
thnr  snocesBors  or  any  three  or  more  of  them 
shall  direct  or  appoint."  Then  after  certain 
worisionB,  which  I  lued  not  refer  to  more  particn- 
urly,  beoaose  ^ey  only  show  that  there  is  a  certain 
want  of  care  in  the  preciseness  of  the  language 
nsed,  the  section  gqen  on :  "  And  that  all  private 
ways,  hedges,  ditches,  walls,  fenoes,"andsoon, 
"  to  be  set  out,  erected,  and  appointed  as  afore- 
sud  shall  be  made  and  proTided,  and  at  all  times 
thereafter  repaired,  cleansed,  maintained,  and 
kept  in  repair  hj  sndh  person  or  persons,  and  in 
aooh  manner  as  the  said  ocnnmissionierB  or  their 
tooosBBOrs  or  any  three  or  more  of  them,  shall  1^ 
HuoT  award  m  instrument  bar^nafter  mentioned 
direct  and  ^tpoint.*'  That  is  followed  np  by  the 
award  section  at.  p.  10 :  "  And  for  preventing  all 
difEtoenoes  and  dispntes  relating  to  the  said 
intended  indosnre  and  division,  it  is  hereby 
further  enacted  by  the  anthority  aforesaid  that 
immediately  after  the  said  commissioners  or  their 
snooessors,  or  any  three  or  more  of  them, 
shall  have  completed  or  finished  the  ren>ective 
partitions,  allotments  and  divisions  of  the  said 
oommons  and  waste  groonds,  pursuant  to  the 
purport  and  directions  of  this  Act,  they  the  said 
oommiBBioners  or  their  stUMWssors  or  any  three  or 
more  of  them,  shall  form  and  draw  np,  or  cause 
to  beformed  and  drawn  up,  an  award  or  instm- 
ment  in  writing  which  shall  express,  specifv,  and 
oontain  the  quantity  in  the  measure  herauiDeftHre 
mentioned,  of  acres,  roods,  and  perches  contained 
in  the  sud  oommons  and  waste  grounds,  and  the 
qoantity  of  each  and  every  paroel  thereof 
asngned  and  allotted  to  every  of  the  parties 
entitled  to  and  interested  in  the  same  respectively ; 
and  an  exact  description  of  the  situate,  abuttals, 
and  bonndaries  of  tne  said  parcels  and  allotments 
respectively,  with  orders  and  directions  for  and 
oonoeming  the  laying  oat  and  making  the  public 
roads,  uid  the  breach  thereof,  and  &r  and  con- 
oeming  laying  out,  making,  mainttuning,  cleansing 
and  keeping  in  repair,  the  private  roads  and  the 
waya,  hedges,  ditches,  walls,  fences,  banks,  drains, 
watarooarses,  bridges,  gates,  and  stiles,  in,  upon, 
and  over  the  said  commons  and  waste  grounds 
intended  to  be  closed  by  virtue  of  this  A^t;  and 
also  anoh  other  orders,  regulations,  and  determina- 
tlonB  aa  shall  be  necessaiy  or  proper  to  be 
inserted  thuein,  aooording  to  the  tenor  and  pur- 
port of  thia  Act,"  Then  there  oomes  a  provision 
cm  p.  12 :  "  That  the  charges  and  expenses  inci- 
dent tOf  or  attending  the  passing  of  tms  Act,  and 
of  the  surv^ing  and  valuing  the  sud  messuages, 
tenements,  and  inlands  within  the  said  manor  and 
townships  respectively;  and  of  the  surveying, 
planning,  measuring,  dividing,  allotting,  and 
setting  oat  the  said  commons  and  waste  grounds 
so  intended  to  be  divided  and  inclosed  as  afore- 
said, and  of  the  preparing,  making,  and  executing 


the  said  award  and  of  setting  oat  and  making  the 
said  pnblio  and  private  ways  md  roads  and  m  all 
charges  and  expenseB  incident  to  or  attending  tho 
ex«cnti<m  of  this  present  Aot  shall  be  borne  and 
defrayed  by  the  several  x>er80BB  to  and  amongst 
whom  the  same  commons  and  waste  ground* 
shall  be  respectively  allotted,  in  propntioa  to  the 
real  value  of  th«r  lespeotive  •UotmenfeB,"  Ac; 
Now,  nndw  the  first  provltion  at  p.  6^  bi  urr 
oj^on,  the  eeneralify  of  the  ati^amflKit  **  that  all 
such  public  highways,  road%  and  ways  shall  be 
made  and  at  all  times  for  ever  thereafter  rqiairecl 
and  kept  in  repur  in  snoh  maimer  as  otiier  pubUe 
highways  are  b^  law  directed  to  be  repaired,  by 
saoh  of  the  said  township*  reepeotivaly  aa  tiiA 
sud  oommisaioners  or  th«r  sncceBsors  or  an^ 
three  or  more  of  them  shall  direot  or  appcnnt,"  la 
really  to  be  limited  in  the  same  manner  or  in  an 
analogous  manner  to  the  mode  in  which  the 
genfu^ty  of  the  expression  at  the  end  of  tlie 
section  "  by  such  person  or  persons  as  the  com- 
missioners  shall  cUrect"  is  to  be  limited  in. 
aooordanoe  with  the  authority  of  the  case  ofi 
Bex  V.  InkabitantM  of  CotHngham  (wfri  n^-V 
I  think  the  true  rendering  of  the  section  is 
this,  and  it  is  one  which  avoida  the  diffi- 
oulties  suffgested  by  Mr.  Upjohn,  which  perluwa 
were  appboaUe  to  the  transporition  which  Ux. 
Jenkins  su^^^eated.  The  nal  way  to  solve 
the  diffionlty  is  to  read  in  after  the  words  "  in 
snob  manner  aa  other  public  highways  are  by 
law  directed  to  be  repaind,  by  auoh  dc  the  saict 
townships  respeotively,"  the  words  "  within  whoae- 
district  such  public  highways  are  attnated.*' 
That  seems  to  me  to  be  what  was  nall^  intended 
having  re^iard  to  the  subsequent  provisions  in  the 
Act,  uid  it  is  also  in  accordance  wit^  the  prindple 
of  construction  adopted  b^  tiie  court  in  the  case  of 
B€xT.In)uMtani9ofCoihtigham(ub%9vp.).  I  have 
here  to  oonnder  wennington  as  a  townsMp,  aiut 
it  is  to  be  diBtin^iabed  from  such  of  the  inhabi- 
tants of  Wennmeton  as  might  by  virtue  ni 
oerinin  tenement  uerein  have  rights  of  oomnao 
over  the  moor,  who  have  no  oonoam  whatever 
with  tills  matter ;  and  to  aasnme  tiiat  the  Iie^ala- 
tiire  meant  to  give  authority  to  tite  OMUnis- 
missioners  to  oast  the  burden  of  keeping  in  lepair 
a  pablio  highway  outside  the  district  on  the 
inhabitants  of  the  district  of  Wennington  seems 
to  me  to  be  a  very  strong  thing,  and  one  which  is- 
to  be  avoided  if  possible.  Now,  I  have  not  only 
got  the  considerations  which  were  present  in  the 
case  of  Rex  v.  Inhabitant*  of  Cottingham  (vbi  »up.)^ 
but  I  have  also  the  assistance  of  Grave,  J.*a 
statement  on  that  same  section  as  to  the  meaning 
of  the  words  "  in  such  maimer  as  other  pubUc 
highways  are  by  law  directed  to  be  repaired.  The 
words  are  exactiy  the  same  "  in  such  manner  as. 
other  public  highways  are  by  law  directed  to  be 
repaired."  He  says :  "With  respect  to  the  framer^ 
it  directs  that  they  shall  be  repaired  in  snoh 
manner  as  other  public  roads,  that  is,  by  the 
parish."  The  pn'mti/aeie  meazung,  thnefore,  of' 
the  words  I  have  got  here  "  in  such  manner  as 
other  pablio  highways  are  by  law  directed  to  be 
repaired  "  is  by  the  parish.  In  order  to  make  that 
which  I  take  to  be  the  prima,  facie  meaning  on 
Qrave,  J.'s  authority  oonaiBtent  with  the  reet  of' 
tiie  section,  I  must  read  in  the  words  that  I  have 
suggested  unless  I  adopt  Mr.  Jenkins'  suggestion, 
of  transposing  the  sentences,  I  think  I  should  be- 
justified  by  Key  v.  Key  (4  De  G.  M.  &  G.  73),  andi 
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of  thai  ollM,  in  makiiig  the  tnuuporition  it 
neoeasaiy,  bat  I  prefer  to  pnt  it  in  tiie  way  I  have 
done  bmiue  it  avoids  the  difficnltiea  which  If  r. 
Upjohn  saggeeta,  although  I  conless  I  am  not 
fwrj  mnoh  pressed  hy  tnem,  beoanse  one  most 
asenme  that  the  commissionerB  would  do  what 
wu  eeosible,  and  woald  not  direct  one  township 
to  make  a  road  in  another  township's  district  for 
the  mere  pleasure  of  changing  over  the  autiiority 
to  do  the  work.  In  this  particular  Act  of  Parlia- 
ment, which  is  certainly  Tery  ill  drawn,  I  am 
assisted  by  the  fact  that  when  I  ootne  to  the 
award,  there  is  an  express  provision  distinguishing 
between  the  public  highways  and  the  priTate  ways. 
The  orders  are  to  be  for  and  concerning  the 
laying  out  and  making  of  the  public  roads  and 
the  breadth  thereof,  and  for  and  concerning  the 
laying  oat|  making,  maintaining,  deannng,  and 
keeping  in  repair  m  Uie  priTate  roads.  On  nadp 
ing  these  two  aeotiims  fairly  together,  I  oannot 
help  coming  to  the  conoluBion  that  there  is  no 
intention  on  the  port  of  the  Legislature  to  displace 
the  common  law  liability  to  repair  the  roads,  but 
to  airthorise  the  oommisu<mer8  to  make  awards 
in  acoordanoe  with  such  pre-existing  common  law 
liability.  I  think  it  would  be  unreasonable  to 
construe  the  Act  so  as  to  enable  the  oommis- 
moners  to  throw  upon  the  inhabitants  of  Wen- 
nington,  who  have  no  concern  with  the  Act  at  all, 
the  Uabilit^  to  repair  the  roads  in  another  district. 
Then  it  is  sud  that  there  is  a  eoKtemporaneaesepo- 
tiiio.  So  far  as  regards  the  award,  there  is  no  doubt 
the  oommisnoners  took  the  view  that  they  had 
power  to  cUreot  the  Wenningtm  township  to  do 
these  T^Mire.  The  award  ia  explicit  that  public 
highways  in  the  townehip  of  Wennington  shall  be 
madeutd  for  ever  afterwards  repaired  and  kept  in 
wpair  the  inhabitonte  oE  the  township  of 
wennington  Manor.  I  think  the  true  meaning  of 
tiiat  is  that  the  oommiasioaers  construe  the  Act 
of  Parliament  in  a  way  different  to  tiie  way  I 
have  oonstmed  it.  Now  if  there  had  been 
evidence  to  convince  me  that,  during  the  period  of 
of  150  years  since  the  Act  was  passed,  the  inhabi- 
tants ol  Wennington  had,  in  fact,  repaired  uid 
paid  for  the  repair  of  this  road,  I  should  then 
consider  I  had  a  case  of  contemporanea  exposiHo. 
The  best  statement  of  the  law  upon  this  subject 
is  to  be  found  in  a  ^>eeoh  of  Lord  Watson  in  the 
House  of  Lords  m  case  of  Tnuteet  of  the 
Clyde  Navigation  Laird  (8  App.  Gas.  673). 
Ha  sa;^ :  "  I  have  only  to  add  that»  in  my 
d^nioa,  Hooh  usage  as  has  in  thia  case  been  termed 
conUmporcmea  eepon'fio  ie  trf  no  Taloe  whatever 
in  omitroing  a  British  statute  of  the  year  1858." 
This  was  in  1.883.  "  When  there  ore  ambiguous 
expreecdons  in  an  Act  passed  one  or  two  oenturies 
ago,  it  may  be  legitimate  to  refer  to  the  construc- 
tion put  upon  tJieee  expressions  throughout  a 
laag  course  of  years,  by  the  unanimous  consent 
of  all  parties  interested,  as  evidencing  what  must 

Sresnmably  have  been  the  intention  of  the  Legis- 
iture  at  that  remote  period."  Kow,  if  I  had  found, 
in  the  present  case,  a  long  course  of  dealing  evidenc- 
ing the  unanimous  consent  of  all  persons  mterested 
throughout  the  years  since  the  Act  and  the 
awarC  I  Bhould  undoubtedly  have  given  effect  to 
it ;  but  so  far  from  holding  that,  I  do  not  think 
t^at  the  onus  which  is  certainly  on  the  plaintiffs 
of  showing  that  Wenniiuton  has  paid  for 
these  repura  has  been  discharged  at  aU.  The 
most  material  piece  of  evidraoe  to  my  mind  is 


suppled  by  those  onrions  books  pnt  in  evidenoe' 
by  Peter  Bramwell  from  1859  to  1865.  There 
is  no  evidence  whatever  to  show  wh^er  Ude 
road  was  ever  repaired  at  all  or  by  whom  it  was 
repaired  down  to  1859.  I  should  infer  that  it- 
was  in  fact  repaired  by  somebody,  but  I  had 
unmistakable  evidence  in  1859  that  the  road  was' 
then  repiUred,  and  had  been  repaired  as  I  gather 
for  some  little  time  before,  to  what  exact  extent 
has  not  been  shown,  by  a  voluntary  rate  collected 
from  the  persons  in  Bentham  who  had  occupied 
land  adjoining  the  road.  They  found  the  road' 
useful,  and  they  repaired  it  for  their  own  benefit. 
The  book  which  proves  this  is  perfectly  explicit. 
It  shows  that  a  6d.  rate  was  levied  on  those- 
partioular  persons  and  those  <Hily,  and  this  levy 
went  on  down  to  the  year  1865.  Aj  to  whathap- 

fined  between  1865  and  1873  does  not  seem  olear^ 
do  not  thbik  the  eridence  really  assists  me,  but- 
from  1873  down  to  1895  I  think  it  is  pretty  plain 
that  so  far  as  the  repairs  were  actually  carried- 
out  they  were  carried  out  by  this  man  Peter 
Bramwell.  1  also  think  it  is  pliun,  and  I  find  aa 
a  fact  so  far  as  it  is  possible  to  come  to  an  (^initm 
on  the  eridence  I  have  seen,  that  if  and  so  far  as 
they  were  paid  out  of  the  Wennington  rates  they 
were  so  paid  by  Peter  Bramwell  wrongfully,  and' 
without  the  knowledge  of  the  persons  who  were 
really  made  liable  for  those  payments.  Peter 
Bramwell's  evidenoe  comes  to  uiis  in  effect.  He- 
was  the  surveyor;  he  lived  in  a  house  which 
abutted  on  the  road  in  question;  he  used  the 
road ;  he  wanted  it  repaired,  and  he  used  money 
from  the  rates  from  time  to  time  in  order  t& 
repur  it|  but  he  says,  "I  never  put  down  the 
expense*  of  repair  of  tida  road,"  which  he  called 
Beiitham*road  (I  need  not  say  anything  about  th» 
dispute  as  to  the  name  of  the  road),  "  m  my  high- 
way account  books.  If  I  had  the  auditor  would  hava 
disallowed  it ;  from  my  books  nobody  could  have- 
told  that  I  had  been  repairing  the  road.  Thereastm 
I  repaii'ed  the  road  was  that  I  was  the  survOTor 
of  Wennington.  I  rep^red  it  before,  and  liked 
to  do  it  before.  I  was  not  bound  to  repair  that 
road ;  I  did  it  from  my  own  free  will ;  I  person* 
ally  used  the  road  a  good  deal."  The  evidence 
before  me  amounts  to  nothing  down  to  1859 ; 
there  is  no  evidenoe  at  all  one  way  or  the 
other  from  1859  onwards,  but  there  is  indis- 
pntable  evidenoe  that  it  was  not  repaired  by 
Wennington,  but  repaired  privately.^  There  is 
evidenoe  that  repairs  were  done  unwittingly  by 
Wenningt(ni,  not  to  thur  knowledge,  bat  in  fact 
in  spite  of  them  and  to  th^  detriment ;  but  sndf 
evidence  is  oomparativeljf  modem,  and  to  my 
mind  does  not  oome  within  the  meaning  of  Urn 
worcb  aontemporanea  ezpontio,  as  pointed  out 
Lord  Watson.  There  is  no  unanimous  consent 
over  a  long  unbroken  period ;  in  fact,  the  earlier 
date  is  the  most  material  for  the  eoniemporanea 
ezpotitio,  and  although  if  I  had  evidence  that  in 
1^5  Wennington  had  been  repairing,  and  that 
afterwards  there  had  been  a  charge,  I  should 
attach  little  importance  to  the  charge,  and  I 
might  be  able  to  throw  back,  by  way  of  loierence, 
Uie  actual  repairs  to  150  years  ago,  as  to  which,, 
of  course,  positive  evidence  would  be  difficult  to 
obtain  at  this  period.  Still,  when  I  find  that  the 
earliest  record  I  have  is  of  repairs  not  by 
Wennii^on,  but  by  voluntary  rate,  it  seems  to 
me  that  what  was  d<me  subsequently  is  of  very 
little  avail  for  the  purpose  of  displaoing  than^ 
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Tolantuy  paymont,  or  ratiier  of  onrleaping  Uiat 
TolanbEU7  payment,  «o  as  to  get  baok  hj  way  of 
inference  to  a  oontemporaneonB  payment,  which 
it  the  only  thing  that  would  be  luefnl  as  con- 
iemporanea  eaBooHtio.  The  remit  is  that  to  my 
mind  the  evidence  is  really  not  in  favoar  of  the 
plaintiffs  so  far  as  the  facts  go.  There  is  only 
one  other  thing  which  I  need  refer  to.  It  Is 
that  I  do  not  think  that  public  highways 
of  at  least  60ft.  in  width  is  a  oonditicm  pre* 
oedent,  or  essential  to  the  setting  ont  of  the 
roods.  I  think  it  is  only  directory  for  the  reasons 
which  appeared  in  the  Tarions  oases  cited.  I 
think  the  setting  ont  of  the  Tarioos  highways  is  a 
dnty  to  the  pnbuc  within  the  definition  g^Tea  by 
the  case  (rf  8iwU  t.  ^skioeS,  md  I  might  also 
adopt  the  yvBwai  Lord  Tenterden — and  it  is  a 
etroi^  one— that  in  an  Aot  of  this  eort  yon  do 
require  n^ative  words  if  yon  want  to  make  a 
provision  of  that  kind  something  more  than 
direotoiT.  The  resnlt  is  that  in  my  opinion  the 
plaintifn  have  faUed  to  show  that  there  is  saoh 
a  liability  as  they  contended  for,  and  that  the 
liability  is  really  cast  n^n  themselTea.  In  fact 
I  need  not  say  that  It  u  enongfa  to  say  that  it 
is  not  oast  upon  the  defendants.  I  shall  ^smiss 
the  action  with  costs. 

Solicitors:  SidMd€de  and  Son,  for  WiUiam 
SarOey,  Settle ;  Otbaon,  Wtldom,  and  BUborough, 
lor  Johnaon  and  TtZZy,  Lanoaster. 


J«M  5.  6,  ami  11. 

(Before  Faswell,  J.) 

Bbitish  Hons  Oobpobation  Lihitkd  v. 
Fattbbson.  (o) 

Partnerthip — Liahility  of  member  of  jirm  for  de- 
fault of  hi$  eo-partner  —  SUetion  to  charge 
partner  oXone—PartHerahip  Act  1890  (53  ^  54 
Viet.  c.  39),  M.  9,  10. 

Theplainii^ainthe  yearliS&d  appointed  one  F.  A., 
who  earned  on  bunneu  alone  under  the  name 
of  A.  and  A.,  to  act  as  their  tolioitor  in  con- 
nection with  certain  mortgage  irantactiont,  one 
of  ichich  ia  hereinafter  referred  toaathe  Coleman 
inortgage. 

On  (he  3Ut  Dee.  1900,  and  while  the  buaineaa 
in  queation  waa  being  carried  out,  F.  A.  entered 
into  articlea  of  partJierahip  with  the  defendant 
P. 

On  the  5lh  Feb.  1901  ^..i.  gave  theplaintifa  notice 
in  wriUng  to  the  effect  that  he  had  taken 
defendant  inUo  parhterehip,  emd  thai  the  stvle 
of  the  firm  would  in  future  he  A,  and  P.  The 
plaint^a  ignored  ikie  notice. 

On  the  2Sth  Feb.  1901  the  plaintiffa  aent  a  cheque, 
payedtU  to  A.  and  A,,  aettUment  of  the 
Coleman  mortga^.  l%emroeeede  of  thie  cheque 
were  mi8appr<^nated  hy  P.  A.,  who  oubaeguently 
dbaeonded. 

In  an  action  againat  P.  for  the  amount  qf  the 

cheque : 

Held,  on  the  evidence,  that  the  plaintife  had 
elected  to  ednde  hy  their  oriainal  contract  with 
F.  A„  and  had  notadopied  the  new  firm  a$  their 
eolieitora  to  act  for  them  in  the  particuJar  trana. 
action;  thai  aect.  11  (h)  vf  Ae  jPorinsnAip  Act 

(a)  Beportad  bj  W.  Valihtihb  Ball,  Bi«.,  BHiW«r«t-I«w. 


[Obav.  Dzt. 


1890  hod  no  ofipIuNilMm,  as  it  oimM  not  he  mU 
thai  the  firm  Sf  A.  and  P.didit^  fmet  fMstss 
money  orpnymijf     the  pUtiiti^a. 
Per  onr.»  foUewing  Lord  Blaekbum  t»  Seart  v. 
Jardine  (47  L.  T.  Rep.  258;  7  App.  Cae.  of 
p.  360) .-  "  Where  A.,  knowing  B.  and  C.tohe 
partnera,  r^fuaee  to  oontraet  with  them  JoinUii, 
and  tn«u2«  on  eontraoHng  with  B.  mme,  he 
cannot  c^ierwarde  treat  B,  aa  liable.*' 
AcTioH  to  recover  the  sum  of   3601.  money 
alleged  to  have  been  pud  by  the  plaintifEs  to 
the  defendant  as  solioitor  for  the  use  of  the 
plaintiffs. 

The  pluntifls  were  a  limited  company,  whoea 
ohi^  buuness  was  to  advance  mosey  on  the 
mortf;!^  of  hoase  property.  The  defendant  was 
a  solicitor  canying  on  onsiness  at  Hastings  and 
BexhiU,  under  the  firm  name  of  "  Atkinson  and 
Atkin«>n." 

On  the  28th  Feb.  1901  the  plaintiffs  forwarded 
to  the  firm  as  agents  on  their  behalf  a  cheque  for 
360Z.  for  the  punraee  of  oompletim;  a  mortgage 
known  as  the  Coleman  mortgage.  The  cheque  was 
duly  received  by  the  firm,  but  they  did  not  carry  ont 
the  purpose  for  which  it  was  sent,  nor  retam  it 

On  the  23rd  March  1901  the  defendant  dia- 
solved  paitnership  with  Frederic  Atkineom,  who 
was  snhaequMitly  adjudicated  bankrupt 

The  defendant  in  his  defenoe  denied  tiiat  he 
ever  was  a  membfn:  of  the  firm  of  Atkinstm  and 
Atkinson.  He  avmed  that  on  the  51^  Felk 
1901  he  did  enter  into  parfcnenhip  with  Fredsaio 
Atkinson  under  the  riyia  of  Atkineonand  Pattsr- 
son,  and  that  it  was  provided  1^  the  aztiolas  iJwt 
neither  purtnw  shonU  enter  into  any  engagement 
on  the  part  of  the  firm  except  in  the  nid  name. 
He  further  alleged  that  the  cheque  in  qnestion 
waa  reo^ved  and  apidied  by  Frederic  Atkinsm 
for  his  own  pnrpoees  ;  and  waA  he  had  no  kaow- 
ledge  of  the  rec^pt  of  the  cheque,  and  that  the 
ch^ue  was  not  received  by  Frederk)  Atkinwin  in 
the  scope  of  his  apparent  anthoril^  aa  partaar 
with  the  defendant 

The  manager  to  the  plaintiff  company  ft*lmi«;fA^ 
in  cross-examination  that  he  had  ncmce  on  the 
5th  Feb.  to  the  effect  that  Patterson  was  a  partner, 
and  that  in  spite  ot  tins  letter  he  oontmned  to 
write  to  the  finn  as  Atkinson  and  Atkinson. 

The  manager  of  Lloyd's  Bank  at  Haatinga 
stated  in  his  eridence  that  the  cheque  for  3602. 
was  paid  into  Frederic  Atkinstni's  aooonnt  at 
his  bank.  On  the  day  before  the  payment  in  ot 
this  cheque  there  was  an  overdraft  oC  3801.  and 
when  the  aooonnt  was  oloaed<m  the  11th  Ibreh 
there  waa  a  ddknt  of  3271. 

fVwZmefc  Thompaon  {Upjohn^  E.C.  wilih  him) 
for  the  deftedaat—It  is  clear  that  the  plaintafls 
elected  to  oontraot  wi&  AtkluKm  only,  althoosh 
they  had  notioe  tha  (he  was  a  partner  on  we 
5th  Feb.  The  letters  ccmtinne  to  snow  that  Umot 
badness  was  with  him.  The  plaintiffs  urge  that 
the  money  is  in  the  custody  of  the  firm,  and 
defendant  has  to  dischai^  himself.  The  onus  €l 
showing  that  there  waa  novation  is  np<m  the 
plaintiffs 

Jacobt  V.  Morrif,  84  L.  T.  Ssp.  112 ;  (1901)  1  Ch. 
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March  v.  Keating,  1  Bioff.  N.  C.  198. 

Jenftins,  K.O.  and  PoZey  fbr  the  pluntifb.— If 
the  cheque  in  qoestira  waa  reo^jed  on  aptho- 
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lised  Mrtnenhip  bnniMn^  ihan  ona  puiaer  was 
mgent  for  the  otBer : 

Jaeobt  T.  Mvnia  (vM  Mp.)* 
It  IB  prorided  hj  tooL  9  id  the  l^rtnarahip  Act 
1890  that  every  paxtner  in  a  firm  ia  liable  jointly 
with  the  other  partners  ...  for  all  debts 
andobl^tioiiB  of  the  firm  inonrred  while  he  is  a 
partner.  The  reason  whj  a  dormant  partner  is 
sometimes  liable  is  that  the  other  partner  acted 
aa  lue  a^ent.  [Fabwell,  J. — Suppose  I  contract 
with  A.,  and  he  says.  "  I  am  agent  for  B.,^  and  I 
reply,  "  I  have  notbiiw  to  do  with  B.**  Oonld  I 
then  sne  B.,  if  I  failed  in  an  action  against  A.  P] 
This  case  is  on  narrower  grounds.  There  was  no 
refosal  to  deal  with  anyone ;  the  plaintiffs  merely 
continued  thdr  former  oonrse  of  onainess.  It  is 
■nbmitted  that  the  maoej  was  sent  to  be  dealt 
^h  by  the  firm.  The  plaintaffs  have  not  pxe- 
ohided  themselTBs  Crom  saying  it  waa  bn^nees  of 
the  defendant's  firm : 

Blair  T.  Bn>Ml«v,  5  Ha.  M2 ;  8  Ph.  354 ; 
St.  Avibyn  t.  Smarts  17  L.  T.  Ssp.  489;  L.  Bsp. 
5  Eq.  188 ;  L.  Bep.  8  Ch.  646. 

[Fabwsll.  J. — Gould  the  defendant  bare  sued 
the  pluntiffs  for  the  costs  ?]  It  is  submitted 
that  he  could.  The  plaintifb  are  not  precluded 
from  bringing  this  action,  as  nothing  short  of  a 
judgment  against  the  principal  preolades  an 
aotkoL  i^punst  an  agent : 

KmdoII  T.  EamUttm,  41  L.  T.  Bep.  418;  4  App. 
Cas.  504. 

Thompson  referred  to 

Ourtii  T.  TrOUaawon,  81  L.  T.  Bap.  678 ;  L.  Bsp. 

10  Q.  B.  58. 

Cur.  adv.  vult. 

Jvne  18. — FlxwKLLt  J.— This  is  one  of  those 
unfortunate  oases  in  which  the  court  has  to  deter- 
mine which  of  two  innocent  parties  must  suffer 
for  the  defalcations  of  a  rogue.  The  plaintiffs 
are  a  limited  company  whose  chi^  business  is  to 
advance  mcmey  on  the  mortgage  of  house  property 
out  of  the  funds  of  the  company  as  and  when 
aTulable  to  the  holders  of  house  property  certifi- 
cates. The  defendant  ia  a  solicitor.  In  Uie  year 
1899  the  phuntiffs  appointed  one  Frederio 
Atkinson,  who  carried  on  business  as  a  solicitor 
at  Hastings  and  Bezhill  under  the  firm  of 
Atkins<ni  and  Atkinson,  to  act  as  their  solicitor 
in  their  mortgage  transaotionB  on  oerbun  special 
tenms.  The  plamtiffo  knew  that  AtUuscnt  was  in 
bimnesa  alone^  although  trading  under  the  style 
of  Atkinson  ud  Atkinson.  In  the  early  part  of 
the  year  1900  the  plaintiffs  instructed  Atkinson 
as  their  solicitor  to  carry  out  a  mortgage  to  be 
made  to  them  by  one  Ooleman.  The  business  was 
somewhat  protnoted,  and  the  money  to  complete 
the  mortgage  was  not  sent  by  the  plaintiffs  until 
Haroh  1^1.  In  the  meantime; — namely,  on  the 
Slst  Dec.  1900,  tbe  defendant  entered  into  part- 
nership with  Atkinson.  No  books  of  any  sort 
were  prodnced  to  him,  but  accountants  on  his 
behalf  examined  the  affairs  of  Atkinson  and  gave 
a  satisfactory  r^K>rt.  The  deed  of  partnership 
waa  dated  the  Slst  Dec.  1900,  and  it  recited  that 
it  had  been  agreed  that  the  defwdant  should 
pnrchase  a  third  share  of  Atkinson's  bnnness, 
molnding  prcAts  of  cAoea  and  i^roointments  held 
hf  Atkinson,  for  15001.,  to  be  pud  on  the  exeoa- 
tum  of  the  ^d.  It  then  provided  that  Aftinson 
and  the  defendant  should  become  partners  in  the 


[nofesnon  of  soltoitOTa  and  oonv^yanoers  in  con- 
tinuation of  the  business  carried  on  for  many 
years  by  Atkinson  from  ih»  1st  Deo.  1900,  during- 
their  joint  lives  under  the  style  or  firm  <^ 
Atkinson  and  Patterscm,  and  that  neither  partner 
should  enter  into  any  engagement  on  behalf  of 
the  firm  except  in  its  name.  Under  this  deed  the 
benefit  of  the  contract  between  Atkinson  and  the 
plaintiffs  re  Coleman  would  form  part  of  the  part- 
nership ^ToBts.  On  the  5th  Feb.  1901,  Atkinson 
gave  notice  in  writing  to  the  plaintiffs  that  he  had 
taken  the  defendant  into  partnership  and  that 
the  style  of  the  new  firm  would  be  Audnson  and 
Patterson.  The  plaintiffs  reoaved  this  notice  but 
paid  no  attenticm  to  it.  Tbdr  house  prtmerir 
manager  was  called  and  said  that  he  eonfanned 
to  ocnre^Kmd  with  AWnson  and  Atkinson, 
and  ultimately  sent  Uwm  the  money  to> 
comjtlete  Coleman's  mfflrtgage'  beoanse  he  bad 
no  instructions  to  act  othfflwise.  The  money  to- 
complete  the  Coleman  mortgage  waa  in  i&ot 
sent  by  a  cheque  dated  the  23rdTeb.  1901,  payable 
to  Atkinson  and  Atitinson,  re  Coleman  or  order» 
in  a  letter  dated  the  28th  Feb.  1901,  and  addressed 
to  AAinson  and  Atkinson.  The  cheque  waa 
indorsed  "  Atkinson  and  Atkinson,  by  F.  Atkin- 
son," and  a  receipt  signed  "  Atkinscm  and  Atkin- 
son '*  was  sent  to  and  accepted  by  the  plaintiffs. 
The  money  waa  paid  by  Atkinson  into  his  own 

Srivate  account,  and  was  embezzled  by  him.  The 
efendant  first  heard  <A  this  Coleman  transaction 
on  the  15th  Haroh  1901,  and  Atkinson  absconded 
shortly  after.  Ko  boolu  of  the  new  firm  were  i& 
fact  ever  kept,  and  no  partnership  account  in  the 
name  of  the  new  firm  was  ever  opened  with  an7 
banker,  and  no  payments  were  made  out  <x 
Atkinson's  account  to  or  for  the  benefit  of 
the  partnership.  The  nameplate  on  the  door 
of  the  office  at  Hastings  was  altered,  but 
that  at  BexhiU  waa  left  nntonohed;  but  the 
defendant  commenced  to  attend  regularly  at 
Hastings  only  on  or  about  the  5th  Feb.  1901,  so^ 
that  little  more  than  five  weeks  elapsed  before 
Atkinson's  cfishonesty  was  discovered.  When  the 
cheque  for  360Z.  was  pud  into  Atkinson's  account 
that  account  was  overdrawn  to  the  extent  of 
about  330Z.  and  the  balance  of  30!.  by  which  the 
account  was  pot  in  credit  was  drawn  out  again 
in  a  few  days.  The  defendant  had  nothing  to  do 
with  and  haia  no  power  to  draw  on  this  account  of 
Atkinson's.  In  uteaa  dnmmstanoee  the  pluntaffa 
allege  that  the  deftadant  is  liable  as  a  partner,  and 
rely  on  seota.  10  and  11  of  the  Parotership  Act. 
Sect.  10  provides  that  where  by  an^  wrongfnl 
act  or  omission  of  any  partner  acting  in  the 
ordinary  course  of  the  business  of  the  firm,  or 
with  the  authority  of  his  co-partners,  loss  or 
injury  is  caused  to  any  person  not  being  a. 
putner  in  the  firm,  or  any  penalty  is  incurred, 
the  firm  is  liable  therefore  to  the  same  extent 
as  the  partner  so  acting  or  omitting  to  act. 
Sect.  11  provides  as  follows :  "  In  the  followinf( 
cases — ^najnely,  (a)  where  one  partner  acting 
within  the  scope  of  bis  apparent  authority 
receives  money  or  property  of  a  tMrd  person  and 
misapplies  it ;  and  (b)  where  a  firm  in  the  course 
of  its  business  receives  money  or  property  of  a 
third  person,  and  the  money  or  properhr  so 
reo^ved  is  misapplied  by  one  or  more  of  tiie 
partners  while  it  is  in  tue  custody  oi  the  firm ; 
the  firm  is  IhiUe  to  make  good  the  loss. 
Now,  the  Ualulity  of  partners  which  declared. 
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bj  theae  eections  is  merelj  a  braadi  of  the  law  of 
prindpla  and  aoeni.   "  Each  partner  is  i^eut  of 
the  firm  and  oUier  partners  for  the  parposee  of 
the  bosueBB  of  the  partnerehip  "  (aeot.  5),  and  all 
ihe  putnfln  are  liable  baoann  the  indiTidnal 
wutner  has  acted  or  oonlaBoted  aa  agent  for 
them  aa  «&ther  diaeloaed  or  imdiadoaed  prin- 
t^pala,  if  diaolosed.  beoanae  the  aet  or  oontraot 
ia  aTOwedly  with  them  or  on  tiieir  behalf,  if  ondis- 
doaed,  beoaose  the  law  giree  the  other  oontraot- 
ing  party  the  option  of  proceeding  against  the 
QTOisolosed  principal  where  disooTerad.  But 
where  A.,  knowing  B.  and  0.  to  be  partners, 
refases  to  oontraot  witb  them  j(»ntly  and  innsts 
on  oontracting  with  B.  alone,  he  cannot  after- 
wards treat  B.  as  liable.    "  Where  a  man  has  an 
option  to  ohooae  one  or  other  of  two  inconustent 
things,  once  he  has  made  his  election,  it  cannot 
be  retracted.   It-  is  final  and  cannot  be  altered 
Quod  Mmel  plaotiit  in  eUcHonibtu  amphiu$  dit- 
plieere  rum  potett "  :_^r  Lord  Blaokbom  in  Sear/ 
T.  JanUne,  47  L.  T.  Bep.  268  ;  7  App.  Gas.  at 
p.  860).  The  aevoral  liatelil^  of  B.  u  a  totallr 
Satinet  thingtrom  the  joint  uabili^  of  B.  and  G. 
A.  had  his  option  which  he  would  aocapt^  and  he 
elected  to  aoonit  B.'s  seraal  liability.  The  same 
piincnplea  apply  to  a  oontraot  made  between  A. 
and  B.  where  B.  anbaeqoentiy  takes  G..  into 
partnership  and  gives  A  notice  thereof.  The 
onesticn  then  bwomes  one  of  novation.  Has 
une  ori^nal  contract  been  discharged  by  tiie 
aooeptam»   of   the   new   liability  P    I  t^e 
the  law  to  be  as  stated  by  the  author  of 
lindl^y  on  Partnership,  5th  edit.,  at  p.  239, 
where  the  following  passage  appears :  "  In  order 
that  one  liabilitr  may  be  extingaished  by  being 
replaced  by  anouier  by  agreement,  it  is  essential 
that  the  person  in  whom  the  correlative  right 
resides  shonld  be  a  party  to  the  agreement,  or 
ahonld,  at  all  events,  show  by  some  act  of  his 
own  that  he  aooedea  to  the  anbatitntion.  If  A, 
bong  indebted  to  B^  tranafers  his  liability  to  G., 
and  B.  doea  not  aaamt  to  the  tranafer,  his  ri^^ts 
are  wh<^]r  unaffected;  he  will  neitber  aoqnire  any 
«^ht  agtunst  G.  nor  lose  bis  former  right  uainat 
A.  As  regards  B.,  the  agreement  between  A.  and 
p.  ia  rei  zn<6r  aiio$aeta,uiA  it  does  not  in  anyway 
benefit  or  prejudice  him.   But  if  B.  assents  to 
iihe  arrangement  come  to  between  A.  and  G.,  and 
adopts  0.  as  his  debtor  instead  of  A.,  then  A.'b 
liability  to  B.  is  at  an  end,  and  B,  mast  look  for 
payment  to  0.,  and  to  him  alone :  (see  per  Boiler, 
J.  in  Tatlock  r.  Harris,  3  T.  B.  180).   A.  is.  of 
oonrae,  not  bound  to  accept  tiie  liability  of  B.  and 
0.  in  disobai^  of  that  of  B.,  and  if  he  gave 
express  notice  that  lie  refused  to  do  so  he  would 
have  finally  elected  to  abide  by  the  original 
agreement;  bat  "he  is  not  bound  to  elect  at  once. 
He  may  wait  and  think  whidt  way  he  will  exercise 
his  election  so  long  as  ha  can  do  so  without 
injnringother  persona  " :  (Beatf  t.  Jardine,  wii 
sup.).  The  questions  that  I  have  to  decide  an— 
(1)  Did  the  plaintiffs  before  action  elect  either  to 
abide  by  their  original  contract  or  to  ad(^  the 
new  firm  as  their  solicitors  in  Goleman's  matter 
in  lieu  of  Atkinson ;  and,  (2)  if  not,  can  tibey  so 
etoot  by  the  writ  or  now  at  the  BarP  In  my 
omnifA  tiie  plaintiffs  prior  to  the  writ  elected  to 
stand  by  their  original  contract.   They  knew  of 
the  change  in  the  firm,  bat  they  did  not  merely 
continue  to  address  their  letters  to  Atkinson  and 
AUinson,  but  they  actually  sent  the  money  to 


Atkinson  and  A^inson,  payable  to  Atkinson  and 
Atkinson,  and  accepted  a  reompt  from  Atkinson 
and  Atkinson.   Indeed,  it  was  nardly  o<mtended 
that  tiiey  bad  novated  b^ore  acticm,  but  it  was 
urged  that  it  waa  atiU  open  to  them  to  elaety  and 
that  the  iaana  of  the  writ  waa  an  election  to 
nonte.  In  my  opinion  thia  ia  not  ao,  but  the 
paymott  of  the  whole  money  to  Atkinaon 
operated  as  an  election  to  abide  by  the  ori^nal 
contract^  and  being  once  made  could  not  afiea> 
wards  be  retvaoted.  But  even  if  this  were  not  so, 
they  could  noUinmyn^ioion,  now  elect  to  makethe 
defendant  liable.  The  principle  applicable  is  the 
batne  as  that  which  is  applied  by  the  courts  in 
the  case  of  an  undisclosed  prinoipaL   It  is  true 
that  the  part^  who  contracted  with  the  agent  can 
sue  the  principal  when  discovered,  but  this  is  sub. 
jeot  to  the  qualification  that  nothing  has  occurred 
in  the  meantime  to  make  it  nnjast.    "  If  the 
principal  has  paid  the  i^ent,  or  if  the  state  <d 
the  accounts  between  the  agent  and  the  prinmpal 
would  make  it  unjuat  that  uie  seller  ahonll  call  on 
the  principal,  the  faot  of  payment  on  such  state 
of  accounts  would  be  an  anawer  to  the  aotion. 
brought  by  the  aeilcr  where  he  had  looked  to  tiia 
responsibility  of  the  agent " :  ^er  Bsyley,  J.  in 
Thompton  V.  Davenport^  9  B.&  G.atp.H»).  U 
would,  in  my  opauion,  be  manifestiy  unjust  to 
allow  tile  idaintiSa  to  deal  with  Atkinacm  altma 
ao  long  as  any  payment  was  to  be  made  by  thrai« 
and  to  allow  tiiem  to  elect  to  deal  with  Atidiiaon 
and  Patterson,  when  the  liability  for  the  sum  so 
paid  to  Atkinson  alone  came  in  question.  The 
plaintiffs  relied  on  the  sections  of  the  Partnerahip 
Act,  to  which  I  have  referred,  but  the  Act  is 
declaratory  only.   It  states  the  law  as  it  affects 
partners  in  relations  to  third  persons  under  ordi- 
nary conditions  and  in  the  absence  of  spetdal 
circumstances.   It  in  no  wise  affects  the  acts  or 
defaults  of  third  persons  oonti«ct^ig  with  the 
partnera  or  any  individnal  manberM  the  finn. 
bis  aaid  tl«t  the  oaae  of  the  daCandaiit faUa 
within  tita  exaot  terma  of  aaota.  10  and  11  (a),  iaaa- 
muoh  aa  Atkinacm  waa  "  acting  in  the  ordinazy 
course  of  the  basinees  of  the  firm  "  (aeob  10).  aira 
"  acting  witiiin  tlie  scope  of  bis  apparent  anUio- 
rity"  (sect.  11  (a) ;  but  even  if  this  were  so,  the. 
plidntiffs'  contention  would  invc^Tethe  intzwluc- 
tion  of  some  such  words  as  these:  "Kotwith— 
stand^g  that  the  person  complaining  has  declined 
to  contract  witb  or  recoeniae  the  partner  as 
partner."   But  the  words  of  the  Act  do  not  refer 
to  the  rights  and  liabilities  of  the  partaiaB 
inter  8«  in  the  abstract,  but  only  in  rdation  to 
contracts  mada  with  or  acts  done  to  the  detriment 
of  third  persons,  and  those  third  persons  most 
be  persons  who  are  dealing  with  toe  pariaier  aa 
such,  or  who  are  in  a  position  to  elect  to  deal 
witii  the  partner  aa  such  or  to  tr^t  Iiis  wrongful 
aot  aa  the  act  of  a  partner.  In  n^  <^nnum,  tha 
defendant  doea  not  come  within  the  words  of  tho 
Act,  becauae  I  do  not  think  thai  It  ia  opeos  to  a 
third  person  to  assert  that  the  incUvido^  witb 
whom  he  has   int6nti<nially  oontraoted  as  an 
individual  on  his  several  ocnttraott  or  mtb  whom 
he  has  elected  to  oontinne  aa  on  a  contract  with 
an  individual,  was  acting  in  the  ordinaxy  conras 
of  the  business  of  the  firm,  or  was  actang  witiiin 
the  scope  of  his  apparent  authority.   He  knew 
that  he  was  not  acting,  or  appearing  to  act,  for  tlie 
firmatall,  and  heprcaerredtofaaveitso.  Farther, 
I  in  my  <^inion,  sect  11  (6)  has  no  applicaiuMi, 
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because  in  the  turoninstanoes  I  think  it  impossible 
to  hold  that  the  finn  of  Atkinson  and  Patterson 
did,  in  faot,  reouTO  money  or  proiwrtT  of  the  plain- 
tiffs. Tha  dieqne  was,  as  I  have  said,  drawn  payable 
to  Atkinson  and  Atkinson,  was  intenlicmsllj  sent 
in  a  letter  addressed  to  A^inaon  and  Atkinson,  and 
was  paid  into  the  aooonnt  of  Atkinson  alone^  and 
was  reoeired  and  dealt  with  by  Atkinson  sJoae. 
The  plwntiffs'  action  fuls  and  mast  be  dismissed 
with  ooats. 

Solicitors  for  the  plaintiffs,  E.  C.  SatoUngt  and 
BuU. 

SolidtorB  for  the  defendant,  ^id,  £oseoe,  and 
Co. 


Wttbutday,  March  19. 

(Before  Easy,  J.) 

Be  Hvhlokb'8  Sbttlkd  Ebtatbs;  Fitzkot  v. 
HuHLon.  (a) 

Leaae — Surrender — Fine — Tenant  for  life. 

Tka  legal  iemant  for  life  under  a  will  of  certain 

eeiaUe  gnmiea  a  mining  leaee  under  a  power 

in  Aa  w3l  for  a  term  of  iwenty-iwo  yeare  from 
'   Ac  let  Xtug^  1898,  reeewing  a  dead  reni  and 

royaStiee  tohieh  were  io  eeaee  when  the  minerale 

were  worked  out. 
The  leeeeee  under  a  power  in  the  leaee  determined 

the  leaee,  cmd  paid  the  dead  rent  for  the  whole 

of  the  unexpirid  term. 
Seldt  iKat  <m  money  belonged  to  the  tenant  for 

Itfe. 

This  was  an  adjonmed  snmmmu  to  determine 
who  was  entitled  to  the  money  paid  on  the  snr- 
Mndar  of  a  lease. 

By  a  will  made  in  1845  certain  hereditaments 
won  devised  on  certain  limitations  under  which 
A.  was  legal  tenant  fat  life. 

The  wiU  contained  a  power  for  any  adolt  life 
tenant  in  possession  to  grant  mining  leases  for 
terms  not  exceeding  sixty  jrears  in  possession  at 
sooh  yearly  rent,  or  reeerrmg  soob  royalties,  and 

rta  snob  terms  and  under  snob  Btipnlations  as 
old  be  thought  reasonaUe,  but  without  taking 
any  fine  or  f  or^if  t  or  anything  in  the  nature  of  a 
fine  or  f  oregif  t. 

There  was  a  power  of  sale  with  the  ocmeent  of 
the  tsaunt  tor  life,  but  no  provisicm  as  to  the 
applioa^rai  of  m<aieys  paid  by  a  loseoe  aa  the  ocm- 
nderatifm  for  obtaimng  a  snirender. 

The  testator  died  in  1856,  and  in  Dec.  1899  the 
tenant  for  life  granted  a  lease  of  oertiun  seams  of 
ooal  for  t^e  twm  of  twenty-two  years  from  the 
Ist  Jnly  1898,  subject  to  certain  royalties  and  a 
dead  rent  of  430L  per  annum  for  the  first  two 
years  of  the  term,  and  a  dead  rent  of  751.  per 
annum  for  the  remainder  of  the  term. 

There  was  power  for  the  lessees  to  determine 
the  lease  at  the  expiration  of  any  half-year  of  the 
term  on  giving  tlx  months'  notice  and  paying  the 
dead  rent  for  the  residue  of  the  term. 

The  lessees  gave  six  mouths*  notice  determining 
the  lease  on  the  Ist  Jnly  1901.  and  paid  371. 10«. 
for  the  half-year  then  expiring  and  l^Z.  for  the 
dead  rent  for  the  remainmg  nineteen  yean  of  the 
term. 

Beaumont  for  the  trustees. — ^The  14251.  should 
be  treated  as  capital  money,  or,  at  all  events, 

Im)  neponed  tj  O.  B.  HJUHLTOS,  Isq.,  RwrtatM^lAw. 


apportioned  as  if  the  money  was  derived  from 
the  sale  of  settled  leaseholds  : 

Hood  and  Challit'  Convsranoiiig  and  SstUad  Idtad 
Acts,  not*  to  Srttlad  Land  Aot  1882, 1. 13. 

The  oaaea  dted  by  Mr.  Wolstenholme  do  not 
show  that  the  money  belongs  to  the  tenant  for 

life: 

WolrtsaholBW  en  BstUad  Lwd  Aol  1882.  s.  19, 
sots. 

Vaughan  Sawkine  for  the  tenant  for  life.— 
The  legs!  tenant  for  life  has  a  common  law  right 
to  accept  a  surrender  of  a  lease,  and,  if  he  acta 
bond  fide,  is  entitled  to  any  oonsideTation  pud  for 
snoh  sorrendar.  A  tenant  for  life  is  not  a  tnutee 
ot  aa  ordinary  power  <^  leasing : 
WHeon  T.  AMsIK  1  W.  BL  617. 
Money  paid  for  the  •arreDdor  ol  a  lease  is  a  men 
casual  profit,  like  fines,  or  heriota,  w  damages  for 
breach  of  ooTcount : 

Brigatedce  r,  Brigeteeke,  88  X*.  T.  Bsp.  760  ;  8  Cfc. 
Div.  857 ; 

Earl  Ootttley  v.  WeUeeleft  14  L.  T.  Bsp.  S45 1 

L.  B«p.l  E<|.4$et 
NMe  v.  Cast,  2  Sim.  863 }  39  B.  B.  115. 

Beaumont  replied. 

East,  J.^It  ia  oouoeded  that  the  case  ia  out- 
side the  Settled  Land  AitAn,  as  the  leaee  was  made- 
under  a  power  in  the  will  and  determined  by  the 
lessees  under  a  prov^mi  in  the  lease.  Aa  the 
tenant  for  life  had  no  option  in  the  matter,  there 
can  be  no  doubt  that  he  acted  bond  fide.  The 
question  is  whether  the  tenant  for  life  can  retun 
tiie  1425Z.  as  a  casual  profit  Money  pidd  to  a 
legal  tenant  for  life  as  the  consideration  for 
aooepting  a  surrender  belongs,  aocording  to  the 
common  law  rule,  to  the  tenant  for  lif&  What  is- 
thera  to  take  the  1425Z.  out  of  the  rnleP  The 
trustees  say  it  is  merely  the  future  dead  rent 
paid  in  advance.  Bat  it  is  none  the  less  a  money 
payment  for  the  right  to  determine  the  lease,  and 
18  quite  different  from  a  fine  paid  on  the  granting 
of  a  lease,  for  there  the  inheritance  is  burdenea 
with  a  Iwse.  As  thero  is  no  ground  tor  r^nng 
an  equity  against  the  tenant  for  life,  under  whioh 
she  must  hwl  the  mon«y  as  capital,  the  ordinarj 
oommon  law  rule  appUes. 

Solicitors :  TyUe  and  Co. 


KING'S  BENCH  DIVISION, 
Feb.  15  and  March  1. 
(Before  Walton,  J.) 
Fetbbick  and  othbbs  v.  Hubbabd.  (a) 
Foreign  judgment — Action  on — Contract  between 
Britieh  eaiiject  and  foreigner — AgreemeiU  to 
refer  di^autee  to  foreign  juriedietion — Judgment 
againet   Britieh  etuyect  —  Binding  effect  of 
judgment. 

A  clause  in  a  contract  mctde  betioeen  a  Britieh 
evbjeet  reeident  and  domiciled  in  Ei^land  and 
a  foreigner  that  aU  dieputee  relating  to  the 
agreement  and  ita  fulfilment  ahoiUd  be  deter- 
mined by  the  juriediction  of  the  foreign  country, 
givee  the  courts  of  the  foreign  country  juriedic^ 
turn  to  deal  with  eueh  diepulea,  and  to  bind  the 
Britieh  eubject  by  a  judgirunt  of  the  foreign 
court  duly  given  againet  him  in  default  of  hie 

(0)  Bapaitod  br  W.  W.  usa,  Eiq. ,  BurUMMt^w. 
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aj^aranee,  vihere  all  the  requiremmU  vf  the 
iow       ttaf  foreisii  eovmiry  at  to  eimion, 

eompUed  wwh ;  aiw  on  aeUon  upon  tucA  /luij^- 
meHt  may  be  maintained  in  ths  couri$  of  this 
country  againsi  the  Briiieh  nMeet. 
Copin  V.  Adamion  (31  L,  T.  Sep.  242 ,-  L.  Bep. 
9  Ex.  3i5i33  L.  T.  Bep.  560;  1  IHv.  17) 
and  Boonllon  a.  BonaUlon  (42  L.  T.  Bep.  679 ; 
14  Oh.  JHt.  351}  connderad  andfoOowed. 

AcTioK  on  a  tonifpa.  jadgnunt  tried  befdre 
Walton,  J.,  without  a  31117,  as  a  Bhort  oaun  ondar 
Order  XIV.,  r.  8. 

The  action  was  brought  to  reeorer  a  snm  of 
12081.  19«.  Id,  for  money  da«  from  the  defendant 
to  the  plaintafEs  nnder  a  final  judgment  ci  the 
Tribniuu  of  Commeroe  of  Ghent  in  the  kingdom 
-of  Belgium,  bearing  date  the  15th  Not.  1900.  ' 

The  eanse  of  action  on  which  the  above  judg- 
ment was  founded  arose  oat  of  an  alleged  breach 
br  tlM  d^endont  of  a  oontnwjt  b^ween  the 
pudntifli  and  the  defendant,  dated  Uw  Btk  Scot. 
1896. 

The  plaintiffs  were  Albert  Fe7erick  and  two 
others,  a  Belgian  firm  oarrTing  on  basinesa  as 
verohants  at  Ghent,  and  the  d^endant  Hubbard 
vaa  a  merchant  in  London,  and  was  a  British 
enbject  domidled  in  Eng^utd  and  rerident  in 
London. 

A  contract  in  writing  was  made  and  executed 
kff  the  defendant  at  Ghent  on  the  9th  Sept  1895 
betwerai  the  defendant  and  the  plaintifta.  The 
contract  recited  that  the  defendant  was  the 
anvoitor  and  owner  of  certain  letters  patent 
granted  in  Belgium  in  n^ect  of  patents  for 
improvements  in  cooking  ovens.  It  also  recited 
that  the  plaintiffs  were  desirous  of  bu^g  these 
letten  patent  and  all  improvements  and  exten- 
aions  in  the  matter  for  Belgium  and  Holland,  and 
that  the  defendant  had  a^eed  to  the  sale  of  the 
patents  to  the  pluntifEs.  It  was  tbm  agreed  bv 
the  contracting  parties  that  the  price  for  the 
letters  patent  should  be  the  sum  of  40001.,  pay- 
able in  the  sums  and  in  the  manner  therein  pro- 
vicM.  and  the  defendant  thereby  duly  sold  and 
«Baigned  hia  patent  rights  to  the  plaintiffs. 

The  contraotoontained  several  artidee.  Art.,  11 
[irorided : 

A.U  diipates  relstinf  to  this  prssent  aBTMia«nt  and  to 
its  fulfilment  sliall  bs  aabmitted  to  the  Belgian  joriadio- 
tion. 

On  the  2dbh  July  1900  the  defendant  was  sued 
by  the  plaintiffs  in  the  Tribunal  of  Commerce  in 
Obent  for  alleged  breaches  of  the  contract.  The 
•citation  or  aummons  of  the  Belpan  ooort  was  not 
eervednptm  the  defendant  in  Belginm,  but  was 
served  m  the  way  required  by  ^telgian  law, 
luui'^T*  ^7  roistered  letter  x>osted  in  Belgium 
And  addressed  to  the  defendant  at  his  address, 
"where  he  carried  on  business  in  London,  and  it 
was  d^vered  in  London  and  a  receipt  for  the 
letter,  purporting  to  be  signed  by  the  defendant, 
was  ^trodnced,  tooaf^h  the  defendant  denied  that 
the  signature  was  his,  or  that  be  ever  raoeived  the 
summons. 

The  service  of  the  summons  and  of  the  other 
documents  and  all  the  other  proceedings  in  the 
Belgian  court  were  strictly  legalax  aocordii^  to 
Belgian  law. 

On  the  15bh  Nov.  1900  final  judgment  for 
1203^.  19«.  Id.  was  given  by  the  Belgian  court  for 


the  plaintiffis  Munst  tiM  defendant  in  delanit  o< 
appearance,  and  npcn  this  jndgmwit  the  pieaent 
action  was  now  brought,  the  four  months  alknrad 
for  appealing  baring  «i|Hred. 

The  last  redtal  in  this  Belg^  judgment  wm 
as  follows: 

Whsmssttappssn  from  the  Esettal  that  all  the  legal 
fonaaltisa  have  bssa  eompUsd  with,  and  parttoolar^ 
tl»t  it  has  bsn  sofloUntlr  askbUshad  Ij  law  that 
Habbaid  has  admtttsd  ibs  xeorfpt  ef  tbs  sitstion. 

The  question  was  whether,  by  reason  of  oianse  11 
of  the  oimfanurf^  the  judgment  given  by  the  Bd- 
sian  oonrt  tn  tiie  abeenoe  of  uus  defandant^  was 
binding  on  the  detoidantk  who  was  not  a  Bel^an 
aubjeot^  and  waa  not  domiciled  or  rendsnt  in  Bel- 
gium, and  who  had  not  been  snred  within  the 
jurisdiction  of  that  oomi. 

Montague  Shearmem  for  the  plajntiffs. — The 
question  im  whether  the  clause  m  the  fxmtract 
that  all  dispntes  sbonid  be  submitted  to  the  Bel- 
ian  jarisdiott(m.  gave  the  Belgiui  court  jorisdio- 
tion.  The  aarvioe  of  the  summons  and  the  whcde 
proceedings  were  perfeoUr  regnlar  according  to 
the  prooednre  of  the  Belgian  courts;  and, 
although  the  defendant  waa  not  witiiin  the  joris- 
diotion  qf  thoae  courts,  he  had  agreed  to  submit 
to  thttr  jurisdiction.  B^  agreeing  to  the  claose 
in  the  oontraot  that  all  disputes  ansLng  under  the 
contract  should  be  submitted  to  the  Belg^iau 
courts,  he  thereby  snlnnitted  to  thor  joris^otion. 
snd  was  bound  hj  their  proceedings  when  regu- 
larly takoL  The  judgment  waa  by  default,  and 
the  defendant  would  not  have  ordinarily  bem 
bound  by  it  unless  he  had  submitted  to  the  jmirn- 
d^on,  but  by  this  term  in  the  oratnot  he  had 
submitted  to  we  joriadiotionof  the  Bdsianooort* 
and  he  is  boond  by  the  judgment,  and  the  proseait 
action  can  now  be  nuantained  on  it : 

Copin  T.AiamuoKt  81  L.  T.  B^848;  L.  B«.  9 
Ex.  345  I  affirmed  on  appeal,  33  L.  T.  Bep.  S60 ; 
1  Ex.  Dir.  17 ; 

Bank  of  AuttraUuia  v.  Harding,  9  C.  B.  661. 

D.  Warde  for  the  defendant — The  foreign 
judgment  waa  obtained  against  the  deCsndaatm 
default  of  appearanoe  ;  the  defoidant  was  not  at 
the  time  ox  such  judgment  a  aubjeot  of  nor 
resident  in  Bel^nm  where  the  judgment  wae 
obtained.  The  judgment  so  obtained  is  not 
binding  on  him  and  no  action  can  now  be  main- 
tained on  it.  The  case  comes  within  the  daoirion 
in  Bchibaby  v.  Weatenhols  (24  L.  T.  Bep.  93 ; 
L.  Bep.  6  Q.  B.  155),  in  which  the  oonmdet«d 
judgment  of  tiie  court  was  delivered  by  Black- 
bum,  J.  TlMreitwas  held  that  a  judgment  of  a 
f or^gn  court>  obtained  in  default  of  appearance 
against  a  defendant,  cannot  be  enforoed  in  an 
En^iah  court,  whan  tiie  defendant  at  the  time 
the  soil  was  commenced  was  not  a  sabjeet  al  no- 
reeidoit  in  the  country  in  which  the  judging 
was  obtfuned,  as  there  was  nothii^  to  impose  amr 
du^  on  the  defendant  to  obey  the  judgment,  u 
is  not  enough  to  say  that  the  defendant  had 
agreed  to  anhmit  ul  disputes  to  the  Belgian 
jurisdiction.  IJnlees  then  had  been  actual 
disputes,  and  such  disputes  had  been  submitted 
to  the  Belgian  jurisdiction,  the  clause  would  not 
be  sufficient  to  take  the  case  out  of  the  general 
law  that  a  judgment  obtained  in  anoh  a  case  in 
default  of  appearance,  would  not  be  binding  cn 
the  defendant  Such  a  judgment  would  be  con- 
trary to  natural  justice.    Agreang  to  anbmit  to 

Digitized  by  Google 


FnaBzoK  and  OTHns  «.  Hvbbabd. 


Avff.  U,  190S.] 


THE  LAW  TIMES, 


[Tol.  LXZZTI.-d31 


FmUOS  AHD  0TBIB8  «.  HVBMBS. 


[K.B.  DiT. 


the  jmiadiotion  »  not  •noogh ;  thtre  mnatr  be  an 
■otiul  aubmiitioii  to  the  jnziad^rtion  to  land  tbe 

Cur.  tmB. 

March  1.— Walton,  J.— In  HAb  case  the  plaiu- 
liffs  sue  the  defendants  for  12081.  19«.  Id.,  being 
monejr  due,  as  therr  allage,  from  the  defendant  to 
the  plaintiffs  under  tbe  final  judgment  in  the 
Tribunal  of  Commerce  of  Ghent,  in  Belgium, 
bearing  date  the  15th  Nov.  1900;  and  the  question 
which  I  have  to  decide  is  whether  the  judgment, 
first,  is  properly  proved,  and,  secondly,  is  bind- 
ing upon  the  defendant.  The  defendant  is  not  a 
Belgian  subject,  nor  was  he  at  the  time  of  the 
judgment,  nor,  as  far  as  I  can  see.  had  he  ever 
been  domiciled  in  Bel^nm,  and  he  was  not 
■erred  with  any  process  within  the  jariadietion  of 
tbe  Balkan  oonrt  But  it  has  been  proved  to  my 
aatiafiwtion  that  the  judgment  in  question  was 
daHnted  regularly  lof  the  Selgiaa  Tribunal,  that 
it  is  a  final  judgment,  and  that  all  the  require- 
ment* of  tbe  Belgian  law  with  r^ard  to  citation, 
•errioe  of  process,  or  otherwise  have  been  complied 
with.   My  attention  has  been  drawn  to  the  recital 
at  the  end  of  1^  judgment,  from  which  it  appears 
that  the  Belgian  Tribunal  found  that  all  l^al 
formalities  hM  been  complied  with,  and  mrticQ- 
larly  that  it  had  been  sufficiently  established  by 
law  that  t^e  defendant  had  admitted  the  receipt 
of  the  citation.   At  any  rate,  the  jud^ent  is  a 
r^ular  judgment  duly  obtained  in  Bel^un.  The 
question  is,  whether  that  judgment  is  binding 
upon  tJie  defendant   The  ground  upon  which  it 
is  said  to  be  binding  is,  that  by  the  terms  of  the 
contract  made  between  the  defendant  and  the 
plaintilfB  upcm  which  the  action  was  brought  in 
Ba^nm,  it  was  provided  in  art  11  that  "  All 
diapntee  relating  to  this  present  agreement  and 
to  ita  fulfilment  shall  be  aabmittad  to  the  Bel^an 
juriadidion.''    The  oontiaot  was  made  in  1895, 
and  it  appears  to  have  been  executed  in  Ghent, 
in  Belgium,  by  the  defradant  on  that  date.  It 
is  said  that  as  by  the  terms  of  the  contract 
upon  which  the  claim  in  Belgium  was  made, 
and  for  the  breach  of  which  the  plaintiffs  seek 
to  recover  the  sum  which  has  men  found  to 
be  due  by  the  Belgian  Tribunal,  the  defendant 
i^^ed  to  submit  fUl  disputes  under  the  agree- 
ment to  the  Belgian  jurisdiction,  and  therefore 
the  defendant  is  bound  by  the  declaion  of  tbe 
Belgian  court   At  the  trial  the  question  arose 
aa  to  whether  the  defendant  was  served  with  a 
Belgian  dtation.   The  citation  or  summons  was 
■erred  in  the  way  required  by  Belgian  law 
by  registered  post.    It  was  poeted  in  Belgium, 
and  it  was  delivered  in  London,  and  a  receipt 
waa  jwoduced  purporting  to  be  ainied  by  the 
defendant    The  defendant  waa  called  and  he 
denied  that  the  bignature  was  his,  and  he  denied 
that  ha  ever  received  the  summons.  It  does  not 
a^^war  to  me  to  be  necessai^  to  decide  that  ques- 
tum.  It  seems  to  me  to  be  irrelevant  If  the 
defendantfis  bound  by  the  decision  of  the  Belgian 
court,  then,  providing  the  proceedings  in  the 
Bel^pan  court  were  regular,  and  providing  the 
aervice  was  given  in  accordance  with  the  regula- 
^ma  of  the  Belgian  court,  the  fact  that  by  some 
accident,  the  particular  document  did  not  reach 
the  defendant,  would  not  be  any  answer  to  this 
action.   On  the  other  hand,  if  the  defendant  is 
not  bound  by  the  jurisdiction  of  the  Belgian 
tribuml,  it  seems  to  me  quite  irrelevant  wheiuier 


he  had  notioe  of  the  i»DoeedingB  or  not— whetiier 
tbe  BUmmcma  waa  served  or  not    Theref<nre  it 
does  not  appear  to  me  to  be  necessary  to  deter, 
mine  whether  the  defendant  did  in  pcnnt  of  &ot 
sign  the  receipt;  or  whether  he  in  ftwt  receiTed 
the  summons  or  did  not  reo^ve  it    It  was 
addressed,  although  some  question  was  raised 
about  it,  to  the  place  where  he  carried  on 
business,  and  undoubtedly  the  signature  on  the 
receipt  is  very  much  like  his  handwriting,   I  do- 
not,  nowever,  think  it  necessary  to  decide  that 
qu^tion.   Then  the  gmeral  question  arises — and 
upon  that  I  took  time  to  consider  the  law — 
whether  the  defendant  is  bound  by  a  foreign 
judgment  where  he  has  contracted  to  submit 
himself  to  the  forum  in  which  the  judgment  baa 
been  obtained.  I  think  that  there  is  no  case  which 
ia  directly  in  w^t;  tliat  ia  to  say,  I  think  that 
it  has  never  Men  dedded  in  any  ease  that  the 
mere  fact  that  tiie  contract,  on  which  the  proceed- 
ings arose,  etmtains  a  stipulation  that  tbe  |^>riie» 
would  submit  to  the  foreign  tribunal,  is  sufficient 
without  more  to  make  the  decision  of  the  foreign 
tribunal  binding.   But  I  find  that  in  the  case  of 
BotuiUon  V.  BounttiM  (42  L.  T.  Bep.  679 ;  14  Ch. 
Div.  351),  Fry,  J.  in  his  judgment  renewed  all 
the  cases  on  this  subject  very  fully  and  stated 
the  conclusions  at  which  he  arrived.    He  said 
(42  L.  T.  Rep.,  at  p.  686;  U  Ch.  Div.,  at  p.  371) : 
"  What  are  the  circumstances  which  have  beui 
held  to  impose  upon  the  defendant  tbe  duty  of 
obeying  the  decision  of  a  foreini  court  P  Having^ 
regard  to  that  case  " — ^that  is,  the  case  of  Sehibshy 
V.  WegtenhoU  (24  L.  T.  Aep.  93;  L.  Bep.  6  Q.  B. 
165),  irhSxA.  he  was  then  otmridering— **  and  to 
Copin  T.  .ddonuon  (SI  L.  T.  Bep.         33  L.  X. 
Bep.  560;  L.  Rep.  9  Ex.  345;  1  £x.  Dir.  17}.tbw 
may,  I  think,  be  stated  thus :  The  Oourta  cC  thia 
country  oonrider  the  defendant  bound,  where  he 
is  a  subject  of  the  foreign  country  in  which  the 
judgment  has  been  obtained;  where  he  waa 
resident  in  the  foreign  country  when  the  acUon 
began ;  when  the  defondant  in  the  charaster  of 
pl^tilf  has  selected  the  forum  in  which  he  ia 
afterwards  sued;  where  he  has  voluntarily  ap- 
peared ;  where  be  has  contracted  to  submit  him- 
self to  the  forum  in  which  the  judgment  waa 
obtained,  and,  possibly,  if  Beequet  v.  MaeCarth^ 
(2  B.  &.  Ad.  951),  be  right,  where  the  defendant 
baa  real  estate  within  the  foreign  jurisdiction,  in 
respect  of  which  the  cause  of  action  arose  while 
he  was  within  thub  jarisdiction."    That  is  a 
classification  by  Fry,  J.  <^  the  several  cases  in 
which  a  defendant  is  bound  by  the  judgment  of  a 
foreign  tribunal,  and  one  ci  those  cases  is 
"  where  he  haa  ccmtraeted  to  submit  himself  ta 
the  fomm  in  which  the  judgment  was  obtained.** 
If  that  is  the  law,  then  the  judgment  in  the 
present  case  is  binding  won  the  d^endant,  and 
the  plaintiffs  are  entitibd  to  judgment  in  this 
case.    It  was  not   absolute^  necessary  for 
Fry,  J.  to  dedde  that  point  in  Us  judgment 
in  the  case  of  BoutiUon  r.  RoiuiUon  (ubi  $up.). 
He  refers  there  to  the  case  of  Copin  v.  Adamson^ 
(ubi  tup.).    That  was  a  case  in  which,  to  an 
action  brought  on  a  French  judgment  the  defen- 
dant bad  {Headed  that  he  was  not  at  any  time 
before  judgment  resident  or  domiciled  in  France, 
or  within  tiie  jurisdiction  of  the  court,  or  subject 
to  French  law ;  that  he  was  never  served  with  any 

Srocras,  nor  had  ai^  notioe  or  opportnnity  tn 
efending  himself.    To  that  plea  there  was  a 
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xeplkMi&ni  to  the  efleot  that  the  defendant  was  a 
holdar  of  eharea  in  a  Frenoh  company,  haruig  ita 
legal  domicile  at  Paris,  and  beoame  therebj 
sapjaot,  by  the  law  of  Fiance,  to  all  the  liabilitiee, 
Ac,  belonjpng  to  holden  of  Bharea,  aad  in  par- 
tionlar,  to  the  oonditioni  contained  in  the 
i^tntoi  or  Bitides  of  association;  that  by  these 
■tatatea  it  was  proTided  and  aneed  tnat  all 
idiipatea  arisiiig  daring  liqaidationDetwaen  share- 
luwUrs  ahonliT be  sabmittad  to  the  jnrisdiotion 
ci  tibe  Frenoh  ooiurt ;  that  vnrj  aharabolder  pro- 
vokiiiff  a  oontest  mast  deot  a  domidle*  ancU  in 
debnu^  eleotirai  might  be  mads  for  him  at  the 
(dtoo  of  the  Imperial  Proonrator  of  the  Givil 
Tribunal  of  iiie  mpartment  in  which  the  office  of 
tiM  company  was  sitoated,  and  that  all  anmmonees 
abonld  he  validly  serred  at  the  domicile 
f  orxoally  or  impliedly  choaan ;  that  the  compai^ 
became  bankrupt,  and  that  nnpaid  calls  beoame 
payable  to  the  plaintiff  as  assigDee ;  that  he  made 
dfllaiilt  and  proToked  a  oontest;  that  ha  never 
dected  a  domicile,  and  thereupon  the  plaintiit 
caused  sammonaes,  &o.,  to  be  serred  at  the  office 
oforeaaid ;  that  by  ilie  law  of  France  that  office 
waa  the  defendant's  implied  domidle  (tf  eleoticu 
for  the  porpoae  of  aenrice,  and  the  aerrioe  waa 
regular;  and  that  the  defendant  waa  bound  to 
umear,  but  did  not,  wherenpon  jndgment  by 
delanlt  was  reooTered  agiunat  him.  And  it  waa 
hdd  Inr  the  ooort  (ooiuuting  ot  Kelly,  O.B.  aad 
Am^Uett  and  Pigott,  BB.)  that  that  rnlioation 
waa  good,  la  dehveiing  the  judgment  <«  himself 
and figott,  B., AmphleH,  B., discnasingtbe  judg- 
ment <n  Blaokbum,  J.  in  8<AibAy  t.  Weatmkol» 
(nH  aup.).  mid  (L.  B^.  9  Ex.  at  p.  364 ;  81  L.  T. 
Bep.  at  p.  257) :  "  But  independantl^r  of  that 

Sueation  — ^referring  to  anotlur  qneauon  which 
e  had  been  diacuadng — "  I  apprehend  that  a  man 
may  contract  with  othera.  that  hia  rights  ahall  be 
detorminednot  only  by  foreign  law,  but  by  aforeign 
tribunal,  and  thus  by  reason  (tf  his  contract,  and 
not  of   any  allegiance   absolute  or  qualified, 
mnild  become  bound  by  that  tribunal's  deci- 
sion.   It  is  upon  this  ground  that  I  decide 
the  demurrer  to  the  first  rexdieation  in  the 
plainiifEa'  Uirma*'  Althooi^  1  think  that  the 
laota  in  that  oaae  <A  Copt»    Adamao»  {vhi  tup,) 
might  poatiUy  be  diatingnished  from  the  facta 
in  the  preaent  case,  ana  although  I  think  it  is 
poaaible  that  Uie  deciaioa  might  have  been  put 
upcHi  another  ground,  it  apparwtly  was  put  by 
i^phkttand  Hgott,  BE.,  and  the  Chief  Baron 
did  not  diaagree  with  this,  upon  the  ground  that 
a  man  may  oontraot  with  othera  that  hia  rights 
ahall  be  determined  not  only  by  forwgn  law,  but 
by  a  f(neign  tribunal,  and  b^  reason  of  auoh  a 
oontraot,  not  d  any  allegiance,  abeolute  or 
qualified,  ha  would  become  bound  by  the  tribunal's 
deduon.    Therefore  Copin  v.  Adavuon  (vbi  $vp.) 
is  practically  a  decision  that  a  defendant  in  an 
aouon  on  a  foreign  judgment  who  has  made  a 
oontraot  in  which  he  ^rees  that  he  would  be 
bound  by  the  juriadiction  of  a  foreign  tribunal 
npon  any  queation  ariains  under  the  otmtiaot,  ia 
bound  n  a  anbaequent  decrfncm  of  the  tribunal, 
althoagn  he  ia  not  domiciled  within  the  juriadio- 
tion  of  the  tribunalf  waa  not  aerred  within  the 
jimadicti<m  of  the  tribunal,  and  waa  not  readeat 
within  the  jurisdiction  oi  the  tribunal,  at  the 
time  the  prooeedinga  commenoed.    I  feel  that  I 
am  bound  by  the  deciuon  in  Copm  t.  Adamson 
(vbi  sup.)*  u  it  was  interpreted  by  Fiy,  J.  in 


BounUon  t.  BtnmUon  (vbi  ntp.).     Hen  the 
d^andant  did  otmtract  that  he  wtmld  submit  all 
disputes  relating  to  the  aneement  in  question  to 
the  Belgian  juriadicUon.  That  meana  not  mwely 
that  he  will  anbmit  to  the  Belgian  juriadiotion, 
but  that  he  ia  bound  by  the  dedaion  of  the 
Bel(|ian  tribunal.   Upon  tnat  grotmd,  it  aeema  to 
me,  if  the  oaaea  X  have  referred  to  are  right,  tiie 
ju^ment  which  has  been  obtmned  in  BeSgium  ia 
mnding  upm  the  defenduit,  and  iaasmnoh  aa 
the  proceecUnga  In  the  Bel^riaa  oonii  wan  pa> 
feoUy  rwolar,  and  the  aeiTioB  leqidred  by  tiis 
Belgian  law  waa  auffldant,  I  do  not  tUak  it  ia 
open  to  him  eren  to  raiae  the  question  that 
eome  accident  or  mistake  tin  snmmfRU  did  not 
really  reach  him  in  England.  It  cannot  be  aaid. 
and  certunly  I  cannot  and  I  do  not  find,  tiut 
there  ia  anything  in  the  nature  of  the  Bdgiaapro- 
oaedin^  or  in  th^  law  of  procedure^  wiui  regard 
to  aemce,  which  ia  c<mtrary  to  naintal  ^'natioa. 
For  theee  reaaooa  I  think  that  the  plainhfEe  are 
entitiad  to  judgment  for  the  aoMunt  which  tiiey 
claim,  with  OQBta.  judgmeniforOuphim^M, 

Solioiton  tor  the  plaintiff^  LngJUtm  and 

Savory. 

SolioilMa  tot  the  defendant,  Metea^e  aad  Sfoir. 


Tuesday,  AprC  8. 

(Before  Lord  AX.TBK8IOHS,  C  J.,  Dabuho  aad 
Ohavhsll,  JJ.) 

Hasebltvb  and  Coon  v.  Sxitr;  Paueu 
(OhOmant).  (a) 

Fraudutent  eontwvaneo — DmS  orran^nMiU— 
£«(^hMt»im— 4^!davif — ^a^Mmtim  of  cndUor 
from  operation  of  deed—Omtttum  of  cradifor** 
nam*  and  addrets  in  aMdavit  on  reffiwtratioik-^ 
Vtdidity  of  datd—DeMB  qf  AmBM^mad  Anl 
1887  (50  £  51  Viet.  e.  67).  m«  5,  9.  1— 
13  Elit.  c,  5. 

A  deed  of  arrangenumt  it  noI  iwesssarxly  veM 
under  Mof .  6  of  <^  Deede  of  ArrmffemmU  Aet 
1887  nurdy  by  reason  of  the  intentional  omution 
of  the  name  and  address  of  a  particular  creditor 
in  the  affidavU  required  upon  the  regi^ration  of 
the  deed  under  $eet.  6,  eub-$eet.  1  of  the'  Act,  oaa 
because  it  reeeroee  eome  benefit  to  the  debton 

A  deed  of  arrangement,  being  an  assignment  by  a 
debtor  of  his  property  to  a  trustee  for  the  benefit  tf 
creditors,  is  not  necessarily  void  under  13  SUm, 
e.  5,  by  reason  only  of  the  intentional  exdueion  ef 
a  particular  ereditor  from  the  operation  of  the 
deed. 

Spencer  v.  Slater  (39  L.  T.  Bep.  424;  4  Q.  B.  Vi». 
13)  commented  on. 

Appeai.  from  the  Westminster  Coun^  Court  in 
an  interpleader  issue  sent  from  the  High  Gonrt 
to  try  the  right  to  goods  seized  in  execution  by 
the  plaintifn  under  an  execution  against  John 
Smith  (the  defendant)  and  claimed  by  the 
clumant  Palmer,  who  cuumed  as  trustee  under  a 
deed  of  aasignment  executed  b^  the  defendant 
Smith  for  the  benefit  of  hia  creditors. 

The  issue  was  tried  in  the  Westminster  County 
Court  on  the  19th  July  1901  by  the  deputy  jadge 
of  that  court,  who  found  for  the  plaintifts  (me 

(ft.)  Baportad  by  V.  W.  Obs,  Eaq.,  ButtsUmttUim. 
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«xecntioa  oraditcm)  holding  thai  the  deed  of 
assignmeiit  mw  faindalent  and  Tind  as  agunat 
them. 

The  defendant  was  a  florist  and  nnnerjman 
oarrying  on  bnsmess  at  Windsor. 

On  the  11th  May  1900  the  defendant,  being 
then  in  embarrassed  oiroamstanoes,  execated  a 
deed  ot  nompoaition  or  arrangement  tar  the  benefit 
of  hie  trade  cxeditors.  The  ohunumt  was  the 
trnetea  nnder  this  deed. 

The  deed  waa  expressed  to  be  made  between  the 
defandant  of  the  am  part,  John  A.  Palmer  (the 
elaimant)  of  the  second  part,  and  the  eevwal 
persons,  companies,  and  partnership  firms  (b^g 
creditors  of  the  debtor)  whose  names  were  set  one 
in  the  schedule  thereto  and  who  were  therein 
called  the  oreditm  of  the  third  part  It  redtad 
that  it  bad  been  agreed  hj  the  parties  tlwreto  of 
the  third  put  (the  oreditOTs)  to  accept  an  oJEsr 
made  hy  the  debtor  for  payment  to  the  creditors 
of  the  composition  of  20a.  in  the  pound  npon  the 
amount  and  in  foil  discharge  of  thur  respective 
debts  dae  from  the  debtor  and  set  out  in  the 
schedule,  snob  composition  to  be  paid  bv  monthly 
instalments  of  lOl.  by  the  debtor  to  the  trustee 
eommencing  on  the  let  Jane  1900,  and  tiiat  it 
had  been  xortber  agreed  tiiat  the  oompontion 
■hoold  be  seonred  hf  the  asrignmeiit  of  the  estate 
ol  the  debtor  to  the  tmates. 

The  deed  iritnessed  tiiat  in  porsaanoe  of  the 
agreement  the  defendant  oovenanted  with  the 
tnistee  and  with  the  scheduled  creditors  respec- 
tively to  pay  to  the  tmstee  the  sum  of  101.  each 
month,  so  that  the  trustee  should  every  three 
months  divide  the  sums  so  received  from  the 
debtor  amongst  the  ^editors  entitled  thereto  pro 
rata ;  and  that  the  debtor  thereby  conveyed  and 
assigned  all  bis  real  and  personal  estate  (except 
leanholda)  to  the  trustee  upon  trust,  until 
default  should  be  made  by  tiie  cfebtor  in  payment 
to  Hm  trastee  of  ai^  ai  toe  instalments  so  agreed 
to  be  ^aid,  to  allow  the  debtor  to  use,  employ, 
deal  with  and  dispoae  of  the  estate  for  the  purposes 
«t  hia  bosiness,  or  for  snob  other  pnipoees  as  the 
fanstee  might  think  pr<q>er,  bat  snbjeot  to  the 
ocmtrol  and  sumrvision  of  tiie  tmstea^  and  from 
.  and  after  snoh  dsCaolt  npon  tmst  to  take  posses- 
auuL  of  and  realise  the  estate,  and  to  vpgij  the 
net  proceeds  towards  imme(Uate  payment  to  the 
ineditars  of  so  much  of  the  composition  as  should 
he  then  unpaid,  and  to  pay  the  surplus  (if  any) 
of  such  prooeeds,  and  assign  or  deliver  the 
remainder  of  the  mtate  to  the  debtor ;  and  there 
was  a  proviso  that  the  trustee  should  not  be  bound 
in  any  way  to  interfere  with  the  debtor  in  the 
conduct  of  his  business,  or  dealing  with  his  estate 
further  tfaan  he  should  think  neoeraary  or  proper, 
and  should  not  be  liable  for  any  losses  which  the 
estate  might  sustain  by  reason  of  the  acts  or 
defo.nlts  of  the  debtor,  but  that  if  during  the 
oontinnaoce  of  the  time  during  which  the  instal- 
ments were  payable  the  trustee  should  be  of 
o^iaaa  that  it  would  be  expedient  to  lorthwith 
wind^np  the  estate  and  nause  and  divide  the 
same,  uie  tniatee  ^nldwith  all  convenient  speed 
wind<np  and  realise  tiie  estate,  and  apply  the  net 
prooeeds  thereof  as  if  th^  had  been  moneys 
arising  from  the  exercise  of  the  trust  for  sale ; 
and  in  consideration  of  the  premises  the  creditors 
thereby  released  the  debtor  from  the  debts  due 
to  them,  and  from  all  actions  and  demands  in 
lespect  thereof . 


At  the  date  of  this  deed  the  debtor  was  indebted 
to  the  plaintiffs  in  the  sum  of  121. 12t.,  in  respect 
of  an  entertainment  given  by  them,  but  the 
deed,  being  for  the  benefit  of  the  debtor's  trade 
creditors  who  did  not  include  the  pluntifCs,  did 
not  apply  to,  and  was  not  intended  to  apjdyto, 
tlie  plaintiifs,  and  the  plaintiffs  were  not  inserted 
in  the  schedule  of  the  list  of  creditors,  as  ttie 
debtor  considered  that  two  other  perscqu,  who 
were  joiaad  witii  him  in  inviting  the  ebtartai&> 
ment,  were  the  proper  persons  to  pay  for  it. 

The  deed  of  anaageoiait  was  registersd  on  the 
17th  May  1900  nndor  the  Deeds  ox  Arraagemaii 
Act  1887,  8.  6,  and  an  affidavit  was  made  uptm 
such  registration  as  required  by  sect  6,  sub-sect.  1, 
of  that  Act,  but  this  affidavit  verifying  the  Ust 
of  creditors  didnot  ooatain  the  names  or  addresses 
of  the  plaintiffs. 

In  June  1901  the  plaintifb  brought  an  adkm 
in  the  Mayor's  Court  for  their  debt  of  121. 12fl., 
uid  recovwed  judgment  for  the  amount.  This 
judgment  was  removed  to  the  High  Court  for 
the  purpose  of  execution. 

A  writ  of  fi.  fa.  was  subsequentir  issiMd,  and 
the  sheriff  of  Berks  seized  the  oefenoant's  good% 
stock,  &0.,  on  his  premises. 

TiM  olMmaaft  on  the  8th  June  1901  gave  notioe 
that  be  claimed  the  whole  <d  the  goods  seised 
under  the  deed  <A  arraacmment.  The  sheriff 
interpleaded,  and  oa  the  Suh  Jane  an  order  was 
made  that  the  inter^eader^wooeedings  ahonld  be 
transferred  to  the  Westminster  Coonty  Ooort, 
and  that  the  issue  should  be  tried  in  that  court 
as  between  the  clamant  (the  trastee  under  the 
deed)  and  the  plaintiffs,  the  ezecuti(m  creators. 

At  the  hearing  before  the  deputy  judge,  it 
was  contended  for  the  claimant  tbat  there  was 
nothing  on  the  face  of  the  deed  to  exclude  any 
particular  oreditor  from  coming  in  and  assent- 
ing; tiiat  although  the  plaintiffs'  names  were 
admittedly  not  inserted  in  the  affidavit  required 
under  sect  6  of  the  Deeds  of  Airangement  Act 
1887,  that  did  not  invalidate  the  deed,  and  that 
the  intention  of  the  deed  waa  not  to  defeat  the 
plaintiffs;  that  the  deed  was  then^Cora  valid,  and 
the  title  of  the  claimant  nnder  it  good. 

For  the  execution  creditors  it  was  contended 
that  the  deed  was  not  for  the  benefit  of  all  the 
creditors;  that,  as  the  ^aintiffs'  names  were 
omitted  from  the  affidavit  verifying  the  deed  tiie 
registration  was  not  a  proper  r^istration  under 
sect.  6,  sub-sect  1,  of  the  Act,  sod  that,  therefore^ 
the  deed  itself  was  void  nndw  sect  5. 

The  learned  deputy  judg^  in  giving  his  judg- 
ment, said  that  the  deed  of  arrangement  was  aomt- 
what  suspicious  on  its  face,  and  that  certain  only 
of  the  creditors — namely,  executing  and  assmting 
creditora,  were  of  the  third  part,  and  none  were 
schedaled,  and  yet  the  deed  recited  an  agreement 
between  the  debtor  and  such  non-existent  cre- 
dltors  for  a  compoution.  He  found  as  a  fact 
that  there  was  no  collosion  between  Smith  snd 
Palmer  to  defraud  or  delw  creditors  by  the  deed. 
He  thought  that  the  motives  of  the  debtor  were 
honest,  but  vrith  respect  to  Ibskslyne  sad  Oooke 
(the  plaintiffs),  he  thought  and  found  as  a  faot 
upon  the  evi^noe  that  the  debtor  deliberately 
intended  to  treat  them  as  not  on  the  same 
footiiK  as  the  rest  of  his  creditors,  and  to 
exoli^  them  from  the  benefit  of  the  deed  of 
arrangement.  The  debtor  sud  that  they  were 
not  his  "badness  creditors,"  and  he  tberafoie 
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deliberatelj  did  not  give  their  names  as  thow  of 
creditors  to  Palmer,  and  deUberately  omitted 
their  names  from  the  liat  required  under  the  Deeds 
<rf  Amusement  Act  1887,  s.  6. 

-  The  indge  then  held  that  the  deed  was  frandU' 
lent  and  Toid  under  the  statute  of  ElizabeUi ; 
and  that  it  was  also  rendered  Toid  nnder  sect  5 
of  the  Deeds  ot  Arrangement  Act  1877,  bj  reason 
of  ^e  omission  from  the  affidavit  -rerifring  the 
list  of  creators  required  nnder  sect.  6,  snb-sect.  1, 
of  tiie  names  of  the  Dlaintiffs ;  and  he  gave  jndg- 
ment  for  the  ezecntim  toeditore  (the  plaintifEs) 
-withoosta. 
The  claimant  appealed. 

The  Deeds  of  Arrangement  Act  1887  (50  &  51 
"Viot.  o.  57)  provides : 

Scot.  5.  From  and  aftsr  th«  oommsnosnMat  cf  this 
Aet  a  dflsd  of  arzaagwnnit  to  which  ihU  Aot  i^pli** 
■hen  b*  Yoid  tmloM  tho  mns  shall  have  bssn  ra^iatered 
ondsr  this  Act  withia  mtsd  okar  dayi  after  tlis  flnt 
ezsaotian  thanof  hf  the  debtor  <xt  mof  orsditoT,  oc  If  it 
Is  weoitUd  in  any  place  cot  of  "■g'-n^  or  Bidaad  re* 
qpeotiTsly,  tten  within  smn  blsar  da^s  after  the  time 
at  wUoh  it  would,  in  the  or^aary  oonrse  of  pest,  arriTe 
&i  England  or  Ireland  respeattTe^,  if  posted  within  one 
week  after  the  ezeootini  tbsieof ,  and  valess  the  same 
shall  bear  enoh  ordinary  and  od  volormi  stamp  as  is 
nnder  this  Aotproridod. 

SeeL  6.  The  xegistaaUon  of  a  deed  ct  BRsageoMBt 
nider  tUs  Aot  shidl  bs  effooted  in  the  fbUowiDff  marasr  t 
(1)  A  true  copy  of  the  deed*  and  of  eTery  sdtsdale  or 
iBTsntoty  thereto  annexed,  or  tiurein  refnred  to,  ihsU 
be  preeentod  to  end  filed  with  the  registrar  witUo  eeren 
olasr  daju  after  the  exeontion  of  the  said  dead  0n  like 
manneraaabill  of  sale  g^ven  byway  of  eeoarity  for 
the  p^ment  of  monoy  is  now  reqtdred  to  be  filed) 
togetlisr  with  an  affldaTtt  ymtjiag  the  ilmeof  exeoution, 
andeontsinfaiga  deseripHsBOfths  xesldsBos  and  one«^ 
tfam  o(  Hm  diMor,  and  oC  tiw  plaoe  or  places  where  his 
hniinesB  ie  oarried  on,  and  an  afitdaTit  by  the  debtor 
stating  the  total  estimated  amoont  of  propoty  and  Ua- 
bilitieo  indnded  ondet  the  deed,  the  total  amonnt  of  the 
oompodticm  (if  any)  payable  thsEenader,  and  the  namee 
and  addresses  of  his  oreditora. 

HerbtH  Seed,  E.O.  {Pritekett  with  him)  for  the 
appella^.— The  leaned  judge  was  wrong  upon 
Kichptnnte.  The  mere  fact  tMt^^ainl^  were 
ezolnded  from  the  deed  of  arrangement  does  not 
make  the  deed  void.  Upon  that  pt^t  the  case  is 
TBally  otmolnded  br  the  case  of  Alton  v.  Harriton 
(21  L.  T.  Rep.  282;  L.  Bep.  4  Ch.  622).  That 
case  decides  that  the  mere  fact  that  the  whole  of 
the  debtor's  propertj  is  oonTeyed  for  the  benefit 
of  some  of  the  creditors  only  does  not  render  the 
deed  frandulent  and  void  under  13  Eliz.  c.  5. 
Apart  from  the  Bankruptx^  Acta  there  is  nothing 
to  prerent  a  person  preferring  certain  creditors 
to  others,  so  long  as  there  is  bond  fidet ;  and  if 
the  person  does  so  hy  assigning  his  propwty  by 
deed,  that  does  not  make  the  deed  void.  la 
AUon  T.  HcarUon  {ubi  sup.),  QifEard,  L.J.  says : 
"  I  have  no  hesitation  in  saying  that  it  makes  no 
(KfieraDoe  in  regard  to  the  etatnte  of  Elizabeth 
whether  the  deed  deals  with  the  whole  or  only  a 
of  the  grantor'B  property.  If  die  deed  ia 
fide—OuJb  ia,  if  it  is  not  a  mere  cloak  for 
rBtaining  a  bmefit  to  the  srantor— it  ia  a  good 
deed  under  the  statute  of  Elizabeth."  This  deed 
was  made  6ond  Jide  and  for  valuable  considera- 
tion, and  it  therefore  was  not  rmd  under  13  Elii. 
c.  6.  Even  if  there  were  an  intention  to  d^eai 
iheae  iHuticular  creditors  (the  plaintiifs),  that 


would  not  of  itself  constitute  a  fraud,  or  render 
the  deed  void  under  the  statute  of  Elizabeth : 

Wood  T.  Dixie,  5  L.  X.  Bep.  O.  8.  286  ;  7  Q.  B. 
892. 

Secondly,  the  deed  was  not  void  under  sect.  5  of 
the  DeMS  of  Arrangement  Aot  1887,  by  reason  of 
there  not  being  a  sufficient  regiatratiim  under 
sect  6,  snb-sect.  1.  There  was  a  sufficient  affidavit 
to  satisfy  that  section.  A  complete  list  of  the 
creditors  in  the  affidavit  to  be  made  under  sect.  6» 
sub-sect.  1,  is  not  neceesair  to  the  validity  ot  th& 
deed.  Few  deeds  would  oe  valid  if  that  word 
necessary.  The  information  to  be  given  by  the 
r^stratiott  need  not  indnde  infmnaticai  aa  to 
all  the  cretUtors : 

S*  Batttnt  Ed  parte  Jftlne,  28  Q.  B.  DIv.  68& 
per  Fry,  L.J.,  at  p.  699. 

MoMukie,  K.C.  (Thorn  Drvry  with  him)  forthe 
execution  creditors.— The  deed  is  void  under  the 
statute  of  Elizabeth,  though  not  on  the  ground 
ta^en  by  the  jnd^  The  mere  fact  of  tiie  exdu- 
sicML  of  the  pluntiffs  would  not  necessarily  render 
the  deed  void;  but  it  is  void  because  of  the 
benefits  which  it  reserves  to  the  debtor  himself 
and  by  means  of  which  it  tends  to  defeat  and  delaj 
the  creditors.  The  deed  gives  no  information 
how  hma  it  wonld  tal»  to  pay  oft  the  debt%  and 
the  eflem  of  it  is  that  kng  aa  the  debtor  peya 
the  inatalmenta  of  101.  a  mmth,  he  is  to  have 
possession  of  the  estate,  and  he  may  sell  or  dispose 
of  it  as  he  likee  for  the  benefit  of  his  busineaa, 
and  the  property  is  taken  out  of  the  hands  of  the 
creditors  whether  they  aasent  or  do  not  assent, 
and  the  whole  creditors  are  thereby  delayed. 
Though  the  deed  may  be  good,  although  it  ex- 
clodes  a  certain  class  of  creators,  yet  this  deed  is 
bad  on  the  ground  that  it  reserves  a  benefit  tothe 
debtor  himself.  The  deed  is  more  mischievoas 
than  that  which  was  held  void  in  Spencer  v. 
Slater  (39  L.  T.  Bep.  424  ;  4  Q.  B.  Div.  13).  where 
Uie  objecUon  to  the  deed  was  that  the  creditors 
had  to  indemnify  the  trustees.  Upon  that  pmnt 
Spencer  v.  Slater  (ubi  ewp.],  concludes  the  case  in 
&vonr  of  the  exeontion  oraditors.  Seoondljrt  the 
deed  ie  also  vdd  in  oonaeqnenoe  of  the  omnirion 
of  the  plalntifta'  names  in  the  affidavit  made 
under  sect.  6,  sub-sect.  1  ol  the  Act.  It  is  clear 
that  at  the  date  of  ihe  deed  the  plaintiffs  were 
creditors,  that  it  was  known  to  the  debtor  that 
they  were  creditors,  and  that  they  were  inten- 
tionally omitted  from  the  lUffidavit.  Sect.  6  ahowa 
what  the  registration  means.  It  includes  an 
affidavit  setting  out  "  the  names  and  addresses  of 
his  creditora,"  This  provimon  goes  far  bey<md 
the  requirement  under  the  Bannuptoy  Act  1869, 
nnder  which  (sects.  125, 126)  it  was  necessary  that 
the  debtor  should  set  out  a  list  of  his  creditors 
and  the  amoonto  due  to  them,  and  it  has  been 
roan^  times  held  that  unless  that  were  done  Uie 
creditors  would  not  be  bound.  In  the  case  of  Re 
Batten ;  Ex  parte  MUne  (uht  sup.).  Lord  Esher 
(22  Q.  B.  Div.  at  p.  694),  making  of  this  Act, 
says :  "  Then  tiie  Ant  piovideB>  fw  another  affi- 
davit to  be  made  by  tbie  debtor  stating,  not  the 
number  of  creditors  who  hare  anentod  or  exe- 
cuted, but  the  total  estimated  amount  of  proper^ 
and  liabilities  included  under  the  deed  .  .  . 
and  the  names  and  addresses,  not  the 
oreditora,  parties  to  the  deed,  or  who  have  exe- 
cuted or  assmted  thereto^  but  'of  his  oreditmB,* 
that  is,  of  all  his  creditora."  That  ie  a  dictum 
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tmly,  bat  it  ia  a  diotnm  in  f&Toar  of  the 
view  that  "hia  orecUton"  meana  not  a  put  or  a 
•olass  of  Ua  orediton,  bat  all  hia  onditora.  To 
read  the  seotim  in  tlie  waj  ooatoided  tor  bj  the 
Appellant  ia  realljr  to  r^>eal  a  part  of  the  aection. 
It  la  at  all  erenta  neoeeaary  to  aet  oat  the  names 
■and  addreaaea  of  all  the  onaeoored  oreditora,  and 
the  omiwrion  to  do  to  renders  the  deed  T<&d 

CAopIin  T.  i>alv,  71  L.  T.  Sap.  S69. 
The  plun  language  of  the  Ax/b  nquires  that  the 
names  and  addreaaea  of  the  plaintifla  ahoald  have 
been  set  oat  in  the  affldavit,  and.  that  not  having 
been  done,  the  deed  la  Twd. 

H«r1mi  Beed,  E.G.  in  reply  .—There  is  no  other 
«aae  which  prooeeda  <m  tite  aame  linea  as  Sp&neer 
r,  Slaier  («M  tup.),  beoaaae,  although  it  may  be 
gqoA  law,  it  wmt  on  tha  partioalar  wnda  of  that 
partioalar  deed,  and  ia  not  an  aathoritv  in  tius 
caae.  The  deed  there  waa  a  Tery  peonliar  deed, 
and  waa  really  intended  to  put  into  tlie  podrats  ol 
the  debtor  what  ought  to  nave  gone  to  the  cre- 
ditors. [Ghabvkll,  J.— Alton  v.  Harriton  (tibi 
j«p.)  was  not  cited  in  that  case ;  it  waa  cited  in 
the  next  case  and  made  a  diffMoue.]  The  prin- 
«iple  ia  that  if  a  deed  reeerres  a  aabstantial 
boiefit  to  the  debtor,  or  ia  to  protect  the  debtor, 
then  it  is  Toid  nnder  the  atatate  of  Elizabeth. 
That  is  to  be  determined  by  lookiz^  at  the  ^ed 
itself ;  it  is  not  necessary  to  go  outside  the  deed 
to  decide  that  But  the  deed  is  perfectly  good 
if  made  to  protect  creditors  or  the  property  for 
the  pnrpoae  of  paying  a  composition.  [DiiBLiNa,  J. 
referred  to  Boloffro  t.  London  and  WtMtmifuter 
Loan  and  IH$eounf  Compaiui  Limited  {4&  L.  T. 
Bep.  56 ;  5  Ex.  Dir.  47). J  Tliat  case  and  Alton 
r.  Marriton  («M  »»p.)  are  enough  to  ahcnr  that 
Spencer  t.  Slater  (uBi  «tm.)  eamu^  be  retarded  aa 
<n  general  application.  [He  waa  atopped  on  the 
second  pdnt  J 

Lord  ALTBsatOBi,  G.  J.— This  ease  ia  not  with- 
oat  difficulty.  It  ia  an  appeal  from  tiie  dacdaion 
of  a  Coanty  Goort  judge,  who  gave  ^adgmoit  in 
favoar  of  the  exeoation  creditors,  the  judge  having 
beld  that  the  claimant,  the  truatoe  under  this  deed 
of  arrangemuit,  was  not  entitled  to  aay  that  the 
deed  was  valid  aa  against  the  execution  creditors. 
I  think  in  the  first  instance  I  ought  to  deal  with 
the  two  grounds  on  which  the  learned  Goonty 
Coart  ja^^  decided  in  fiivourof  the  execution 
oreditors.  The  first  ground  upon  which  he  ao 
decided  waa  that  the  debtor,  in  executing  the 
deed,  had  not  in  his  mind  and  did  not  include 
or  intend  to  include  the  plaintiffa,  who  at  the  date 
of  the  deed  must  be  taken  to  have  been  creditors, 
■although  not  trade  creators.  The  learned  jndge 
decided  against  the  claimant  on  the  ground  that 
the  fact  that  the  debtor  intended  to  exclode 
tiie  plaintifla  from  the  operation  of  tlie  deed 
made  the  deedvmd.  That  ofmoloaifm  aeema  to 
me  not  to  be  right,  and  since  the  ease  of  Alton  v. 
Harrison  (uM«up.)itoannotbe8npported.  There- 
fore* on  that  particular  ground,  the  reason  given 
by  the  learned  judge  waa  not  sufficient  The  next 
ground  upon  which  he  decided  against  the  claimant 
was  that  the  deed  was  bad,  beoanse  the  t^davib 
required  on  ita  regiatration  hy  sect.  6,  sub-sect.  1, 
of  the  Deeds  of  Arrai^ment  Act  1887  omitted 
the  names  and  addresses  of  the  execution  creditors. 
It  has  been  argued  that  the  deed  is  therefore  void 
cmder  sect.  5.  I  cannot  agree  with  that  aivu- 
ment.   It  aeema  to  me  to  go  too  for.    I  tfamk 


that  there  is  nothing  in  the  statute  which  states 
that  an  honest  omisaion— an  omission  whu^  is 
not  a  fraodnlent  one— from  the  list  of  crsditorB 
makes  the  deed  vmd.    Tha  language  ct  Lord 
Eaher,  U.B.  and  Fry,  L.J.  in  Be  Saiten;  E» 
]^arte  Mihu  (vbi  stip.)  shoira  that  it  waa  not  the 
intention  of  the  Legislature  that  the  names  of  the 
oreditora  should  ai^pear  in  the  register,  and  that 
some  limitatitm  most  be  pat  on  the  words  **  his 
creditors  "  in  the  affidavit  required  under  seofc.  6, 
and  that  those  words  do  not  necessarily  mean 
"  all  hia  creditors."   Take,  for  instance,  the  case 
^at  during  the  aigumeat.   If  two  partners  in  a 
firm,  wishing  to  make  a  compomtion  with  their 
creditors,  execute  a  deed  of  arrangement,  it  could 
not  be  said  that  the  deed  would  be  void  unless 
the  affidavit  oontEuned  the  names,  not  only  of 
the  joint  bat  of  the  separate  creditora  of  f^e 
partners.   Therefore  I  cannot  think  tiuM>  the 
mare  omisdon  of  a  oraditor*B  name  and  address 
in  the  affidavit  rsqaired  on  legistxalaon  rondars 
the  r^sbration  vmd.    I  think,  therefnoh  tliat 
the  judgment  of  the  leanied  judge  was  wrraig, 
and  that  it  ousht  to  be  reversed.   A  third  point 
was  raised  by  counsel  for  the  execution  creators 
— luundy,  thai,  the  deed  was  void  on  the  faoe  of 
it  OS  tending  to  defeat  and  delay  creditors  within 
the  meaning  oi  the  statute  of  Elizabeth.  That 
point  was  not  taken  or  argued  before  the  Gonnty 
Goort  judge,  and  as  to  it  there  are  no  farther 
facte  than  Uie  deed  itself  and  the  intentional 
oDiission  of  the  execution  creditors.  It  was  oon* 
tended  by  counsel  for  the  execution  creditors  that 
lookinff  at  the  deed  itself,  the  deed  waa  void  under 
13  Ebz.  0.  5,  as  tending  to  defeat  and  delay 
creditors,  because  on  the  uoe  of  it  it  reserved  a 
benefit  to  the  debtor  himself,  and  in  support  of 
that  oontentton  he  cited  the  case  of  Spencer 
SkUo'  {vbi  sw.),whenadeed  winch  waa  precise]/ 
framed  for  the  purpose  of  defeating  any  execu- 
tion, waa  held       the  court  to  be  void  under 
13  Eliz.  c  5,  aa  tending  to  defeat  or  delay 
oreditora.    I  think  it  ia  quite  clear  that  that 
case  of  Spencer  v.  Slater  (it&i  sup.)  cannot  be 
r^arded  as  laying  down  any  general  principle 
apart  from  the  ^irticular  mots  of  that  case. 
That  it  cannot  be  ao  regarded  is  clear  from  the 
case  of  Boldero  v.  London  and  WMtmin$ter  Loan 
and   Diacount   Company   Limited   (u6i  sup.). 
Another  reason  why  I  think  that  Spencer  v.  Slater 
(uhi  Slip.)  was  not  intended  to  be  of  general  appli- 
cation, is  the  &ct  that  Alton  v.  Sarri$on  (u&t  tup.) 
was  not  dted  in  that  case,  and  it  is  dimcult,  to 
reconcile  it  with  Alton  v.  Harrieon  {ubi  mp.),  and 
many  others,  if  it  decides  that  an;^  benefit  reserved 
to  the  debtor  makea  the  deed  void.  I  think  that 
the  real  qneation  in  snoh  caaea  ia  that  stated  by 
GiAurd,  LX  in  AUon  t.  Harruon  {uhi  nw.), 
where  he  aays :  "  If  the  deed  is  bond  fide-~4h$£iB, 
if  it  ia  not  a  mere  cloak  for  retaining  a  benefit  to 
the  grantor — ^it  ia  a  good  deed  under  the  atatate 
of  Elizabeth."   Therefore  the  question  ia,  is  the 
deed  bond  fide,  and  not  a  mere  cloak  for  obtaining 
a  benefit  for  the  debtor  t*  If  so.  it  is  a  good  deed, 
and  not  void  ander  the  statute  of  Elizabeth. 
Many  compoaition  deeds  provide  for  the  carrying 
on  of  the  debtor's  business  and  reserve  some  ulti- 
mate benefit  to  tiie  debtor.   We  are  asked  to  say 
that  we  ought  to  hold  the  deed  bad  oa  the  faoe  of 
it  under  the  statute  of  Elizabeth.   I  am  not  pre- 
pared to  go  so  far  as  that.   Having  regard  to  the 
cases  of  AUon  v.  Harrieon  {ubi  $up.)  and  Boldero 
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T.  London  and  Wesimin§(8r  Loan  and  Diteount 
Company  Limited  (ubi  tup,),  if  the  deed  were 
filing  to  set  aside  on  Uiat  ground  farther 
bearing  would  he  neoessaiy.  We  mast  aaanme 
bona  Met,  and  we  oneht  not  to  detnde  the  point 
raised  conneel  for  the  exeontion  craj.tors 
without  further  eridenoe  in  the  matter.  I 
think  that  this  is  a  deed  which  is  not  void  on 
eUher  of  the  two  grounds  on  which  it  was  held  by 
the  Oonnty  Gotut  judge  to  be  Toid,  and  I  further 
think  that  there  is  not  enough  evidence  before  ub 
to  deal  with  it  on  the  ground  raised  hj  oounsel 
for  the  execution  orediton.  Fw  the  reasons  I 
have  stated  I  think  thai  the  deed  oof^t  not  to  be 
hdidn^  cm  a  ground  not  taken  hefOTO  the  Oounty 
Gonrt  indge,  but  npon  the  two  grounds  which  were 
ia^i  Wore  him  I  ihink  the  appeal  should  be 
allowed. 

Dablikg,  J. —  I  am  of  the  same  opinion,  and  I 
merely  wish  to  add  that  I  cannot  reoonoile  the 
principle  of  Spencer  t.  Slater  {mH  rap.)  with  that 
of  AUon  T.  flaiTiMm  (wM  tap-J*  Bpenetr  v. 
SIa<«r  ivbi  em>.)  has  aitreaajr  bean  custinfrnithed  in 
Boldero  t.  liondon  and  Wettmineier  Loan  and 
XHeeount  Company  Limited  (vbi  nm.),  and  unless 
oar  det^aitm  be  rereraed  it  most  take  its  place  in 
the  Apocrypha. 

Channell,  J.— I  agree.  I  Tentnre  to  think 
Uiat  the  explanation  oi  Bpeneer  t.  fiVotsr  {vbi  sup.) 
la  that  then  were  things  said  in  that  case  whu:h 
would  not  haTa  bean  said  it  Jlbm  t.  Harrieon 
(vbi  tup.)  had  been  cited  to  the  court,  and  which 
parhane  cannot  now  be  supported.  But  yet  there 
were  tmngs  said  which  in  that  case  might  still  be 
supported  with  considerable  force.  However  that 
may  be^  I  prefer  to  put  my  judgment,  so  far  as 
that  point  is  ccouiemed,  on  the  ground,  not  that 
Spencer  Slater  {ubi  ntp.)  is  wrong,  but  that 
there  is  not  enough  in  this  deed  itself  to  show  that 
the  deed  is  bad  under  the  statute  of  Elizabeth. 

Appeal  aBowed.   Leave  to  of^eat. 

Solicitors  for  the  appellant,  Wood  and  Sona. 
Solicitors  for  the  respondents,  Seal  and  Edgelou). 


CBOWV  CASES  &S8ERVSD. 


May  10  and  June  4. 

(Before  Lord  Alybbbtone,  G.J.,  Wbioht, 
Bbuce,  Da-BLING,  and  Jelf,  JJ.) 

Bbz  v.  Flubiheb.  (a) 
Conepiracy — Joint  xndMtmeni — Plea  of  guilty  by 
.   one  defendant  —  Acquittal  of  co-defindant — 
Withdratoal  of  plea  of  guilty— Praetiee— Stating 
ease  notwithetanding  plea  of  guiUy—l\  &  12 
Vict.  e.  78. 

One  penon  canwt  he  convicted  of  conepiraey  by 
himself. 

Jf  on  a  joint  indictment  for  eontpwacy  one  defen- 
dant pleade  "  guilty,"  but  hit  oo-defendantt 

5 lead  "  not  guilty  "  and  are  acqiUtted,  the  defen- 
ant  who  pleaded  guilty  muet  be  aUotoed  to 
withdraw  hie  plea  and  muet  aleo  be  acquitted. 
The  court  hat  juriadiction  to  coneider  a  case  stated 
where  a  defendant  hat  pleaded  guilty. 

W  BeporUd  bj  A.  A,  Bithomc,  Esq.,  BuTlit«r-u-La>v. 
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Beff. «.  Brown  (61  L.  T.  Sep.  594  ;  24  Q*  -B.  Sit. 
357;  16  Coe  C.  C.  nb}fMomd. 

0a4B  stated  for  the  oonrideration  of  the  oonrt  bj 
the  chairman  of  the  Berkshire  Quarter  Sessums. 

The  dafsndanfc  Flmnmer  waa  indicted  witli 
Fenton  and  Wheeler  on  a  joint  indictment  vhidk 
oharfied  that  they  had  conspired  togrther  to 
obtain  oertun  sums  of  money  l>y  false  pratouMB 
from  the  Conaerrators  of  the  iiTer  Thames. 

Plummer  pleaded  "  gmltj/'  Fenton  and  Whedar 
pleaded  "not  guilty,"  were  tried  and  aDquitted.  It 
was  tiben  ooutended  on  behalf  of  Plummer  tiiat 
ha  could  not  be  convioted  of  oonspirw^  becanaa 
his  co-defendants  had  been  acquitted. 

The  chairman  overruled  this  contention,  and 
oounsel  for  Plummer  then  applied  for  leave  to 
withdraw  his  plea  of  "  guilty  "  and  to  plead  "  not 
ffuilty."  The  chairman,  bemg  of  opinum  that  be 
had  no  jurisdiction  to  grant  leave,  refueed  to 
allow  the  wiUidrawal  of  the  plea,  and  passed  sen- 
tence, reserrinff  the  following  points  for  the  con- 
sideration of  the  court :  (1)  Whether  under  the 
above  circumstances  a  otmviction  could  be  re- 
corded uid  judgment  passed  against  Plummer; 
^2)  whether  the  Gourt  of  Quarter  Seeaion  had 
jurisdiction  to  permit  him  to  withdraw  his  plea 
snd  plead  "not  guilty";  (3)  if  the  Court  oC 
Quarter  Sessions  was  wrong  in  pving  jodgmenb 
and  passing  sentence,  what  conrae  oi^ht  to  haTa 
been  taken  P 

IHckene,  K.G.  (with  him  A.  J.  David).--Jl 
Plummer  had  not  pleaded  guilty  he  ooold  not 
have  bem  convicted,  for  the  jury  found  that  the 
other  delendants  had  not  conspired  with  him.  A 
man  cannot  be  guilty  of  consoling  byhimsalft 
any  more  than  ha  can  be  guilty  of  a  liotona 
assembly  by  himself : 

Harrison  v.  Errington,  Vaph,  SOS ; 
Vau»  osse,  4  Co.  45a  j 

Beg.  T.  iroiMwi;,  51  L.  T.  Bsp.  181 1  12  Q.B.Dir. 
S41. 

Here  Plummer  was  not  indicted  for  omujAine 
with  any  persons  exce^thoaewhowareacqoittea. 
If  he  UM  been  convicted  fbr  conspiring  irith 
persons  -who  were  not  tried  or  with  persona 

unknown,  the  conviction  would  stand: 

R.  V.  BwOntry,  12  Uod.  S62. 

But  direoUv  the  other  defendants  were  tried  and 
aoqnitted  Plnmmer's  conviction  would  have  been 
annulled,  as  in  the  case  o(  an  accessory  wlwrat^ 
principal  offender  was  acquitted : 

Lord  Banquhar'a  oue,  9  Co.  Bsp.  211 ; 
Beg.  V.  Jheame,  6  Cox  C.  C.  6. 

The  Gonrt  of  Quarter  Sesidons  should,  direoQy 
the  oo-d^endants  were  acquitted,  have  permitted 
tlie  plea  oi  gmltj  to  be  withdrawn : 

Reg.  V.  Cooke,  5  B.  A  C.  538  ;  7  D.  &  B.  673. 

A  plea  of  guilty  does  not  act  as  an  estoppeL  In 
Seg.  Y.Brown  {SI  L.  T.  Kep.  594;  24  Q.  B.  Div. 
357 ;  16  Gox.  G.  C.  715)  the  prisoner  had  pleaded 
guDty  to  something  which  it  was  argued  could 
luit  M  an  offence ;  and  the  court  held  titai  not. 
withstanding  the  plea  of  guilty,  it  had  jurisdioticm 
to  entertain  a  case  stated  for  its  CMuideraticMi. 
B.  V.  Clark  (1 0.  C.  B.)  was  brought  to  the  notioe 
of  the  court  and  disdng|iiidied.  As  to  the  second 
p^t,  the  court  had  jurisdiction  to  aUow  the 
withtobwal  of  the  plea.  ^ . 
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Bmm  (with  him  JVantpton),  for  the  Oon- 
Bemtore  of  the  liver  Thames,  did  not  argae. 

Cur.  adv.  vuU. 

Wright,  J.— The  appellant  and  two  other 
persons  were  indioted  together  upon  an  indict* 
ment  which  contained  fire  ooimta  charging  the 
obtuning  of  money  hj  false  pretences,  and  also 
a  sixth  count  alleging  a  oonspiraoy  between  the 
three  defendants  to  defrand  the  prosecntors. 
The  sixth  count  did  not  allege  that  there  were  auT 
other  or  unknown  parties  to  the  oonspiraoy.  All 
three  defendants  were  incladed  in  one  urugn- 
ment.  All  pleaded  "  not  gniltj  "  to  the  five 
counts;  the  appellant  pleaded  "gQUtT"to  the 
sixth  count,  the  other  defendants  pleading  "  not 
guiltj"  to  that  count  as  well  aa  to  the  five. 
Thervopon,  it  is  stated  in  the  ease,  a  rerdiot 
"not  guilty"  was  retnined  in  txwom  of  the 
appaDuite  on  the  first  five  ooonts,  and  the  trial 
M  the  other  ^fSnkdants  proeeodod,  and  the  appe- 
lant was  called  as  a  irinusa  againrt  them.  We 
must  therefore  infer  that  the  appellant  was  given 
in  ehai^  to  tiie  jury  upon  the  five  counts  in 
order  that,  no  evidence  being  ofFared  against  him 
upon  tiiese  counts,  the  jury  might  find  a  verdict 
in  bis  favour  upon  them.  The  ]Uty  acquitted  the 
other  defendants  upon  all  the  six  counts.  Counsel 
for  the  appellant  therefore  claimed  that  no  judg- 
ment coma  pass  upon  the  appellant  in  respect  of 
his  plea  of  guilty  to  the  count  for  conspiracy, 
inasmuch  aa  the  jaiy  by  thtir  verdict  in  favour 
of  the  only  other  all^;ed  parties  to  the  con- 
spinu^^  had  negatived  any  conspiracy.  So  far  as 
we  have  been  able  to  discover,  there  is  no  reported 

?reoedent  which  on  the  facts  is  exactly  in  point, 
'here  ia  much  autiiority  to  the  effect  Uiat  u  the 
appelant  had  pleaded  "not  gnil^"  to  the  charge 
m  conspiracy,  and  the  tnal  of  all  these  defen- 
dants togetiier  had  proceeded  on  that  charge,  and 
resulted  in  the  conviction  of  the  appellant  and 
the  acquittal  of  the  only  alleged  oo-conspirators,  no 
judgment  could  have  been  passed  on  the  appellant 
beoanse  the  verdiot  must  nave  been  r^araed  as 
repugnant  in  finding  that  there  was  a  criminal 
agreement  between  the  appellant  and  the  others 
and  none  between  them  and  him.  See  Sarrison 
V.  ErringUm  (Popham,  202)  where  upon  an  indiot- 
ment  ox  three  for  riot  two  were  found  "not 
^ilty  "  and  one  *'  guilty,"  and  upon  error  brought 
it  was  held  a  "  void  verdict "  and  said  to  be  like 
to  casee  in  11  H.  4,  2.  "  Conspinu^  agunst  two 
and  only  one  of  them  is  found  guilty,  it  is  void, 
for  one  alone  oannot  OGnspire.  So  in  £.  t. 
Brndbwry  (1698,  12  Hod.  262)  when  only  two  out 
of  three  were  found  gnil^  of  riot  and  no  allega- 
tion o(  ewn  alii*  the  judgment  was  arrested.  So 
in  Ghitty's  Criminal  Iaw,  vol.  3,  p.  1141,  on  the 
authority  of  those  cases,  "  the  conviction  will  be 
invalid,  and  no  sentence  can  be  passed."  So  in 
Beg.  V.  Th(ympe<m  (16  Q.  B.  832),  per  Lord 
Campbell,  "the  acqaittal  of  two  involves  the 
acquittal  of  the  third."  In  Req.  v.  Manning  (51 
L.  T.  Eep.  121 ;  12  Q.  B.  Div.  ^41)  this  doctrine 
was  perhaps  somewhat  extended.  There  two 
perscois  were  pot  on  their  trial  together  at  Nisi 
Frius  for  a  conspiracy,  no  other  partiea  being 
alleged.  The  jury  convicted  one  with  the  aanotion 
of  ^e  judge,  although  they  were  unable  to  agree, 
and  were  discharged  as  to  the  other;  and  upon  a 
rule  moved  for  a  new  trial  it  was  held  by  Lord 
Coleridge.  O.J.,  and  Uathew  and  Stephen,  JJ. 
ToL  LXZXn..  2282. 
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that  there  had  been  a  misdireotion.  The  issue, 
Uathew,  J.  said,  was  whether  both  were  guilty ; 
aiD^  the  jury  had  not  agreed  on  that  issue.  It  is 
true  that  we  judgment  in  Beg.  t.  Manning  pur- 
ports to  be  based  mslnly  on  we  opinion  of  the 
judges  in  O'ConnsU  v.  The  Queen  (1844, 11  CI.  &  F. 
at  pp.  2S6-7),  which  does  not  seem  to  us  to  affect 
the  present  question ;  bat  the  decision  itself  is  in 
accordance  with  the  previons  authorities,  which 
appear  to  establish  that  the  mere  possibility  of 
the  one  defendant  having  bera  acquitted  by 
reason  of  evidence  not  Ming  forthcoming  or 
admissible  agunst  him  which  was  forthcoming  or 
admissible  against  the  other  who  has  been  tried 
wit^  htm,  is  not  enough  to  cure  the  inconsistency 
apparent  on  the  record.  It  is  equally  clear,  on 
^e  other  hand,  that  if  the  appellant  had  been 
arraigned  and  Med  alone  for  the  oonspirat^  and 
had  been  cravioted,  his  omviction  would  hav& 
been  good  at  the  tim^  asd  judgment  could  have- 
been  pronounced  gainst  him,  althoagh  the  other 
persons  included  in  the  indictment  bad  not 
appeared,  or  were  dead,  or  the  trial  of  them  bad- 
been  postponed.  See  Bro.  Abr.  Conspiracy,  21 ;  B. 
V.  NiehoU  (1742, 13  East  412,  n.),  B.  v.  Scott  (1761, 
3  Burr.  1262),  B.  v.  CooU  (1826,  5  B.  &C.  538), 
Beg.  V.  Ahaarne  (1852,  6  Cox  C.  C.  6),  in  whicb 
case,  however,  it  is  difficult  to  see  how  the  question 
rwUy  arose  at  all,  since  the  indictment  was 
not  for  a  mere  conspiracy  to  murder,  but  for- 
actual  murder,  thougn  laid  into  an  averment 
of  conspiracy,  as  appears  from  the  sentence  of 
death  reported  in  H.  C.  L.  381.  It  is,  however, 
not  clearly  settled  whether,  in  such  a  case  of 
separate  trials,  a  subsequent  acquittal  of  the  other 
d^endants  upon  their  separate  trial  would  or 
would  not  avoid  the  «ffeet  of  the  previona  oon> 
viotifm  tA  the  a^>ellaiit  So  if ,  in  the  present 
case,  the  appellaat  had  bem  sentenced,  as  he 
might  hare  men,  immediately  upon  his  pleading^ 
guilty  to  the  charge  of  conspiracy,  the  sentence 
would  have  been  right  when  passed,  but  it  ia  not 
certfun  whether,  upon  the  acquittal  of  the  other 
defendants,  the  sentence  upon  him  must  havft 
been  vacated  or  treated  as  erroneous,  just  as 
judgment  against  an  accesEory  passed  daring  the 
attamder  of  the  principal  was  good  during  the 
attainder,  but  was  ipeo  facto  avoided  when  the 
attainder  was  removed  (1  Hale  523,  etc.,  I^rd 
Sanquhar'e  case,  9  Bep.  207, 215-6).  In  B,  v.  Cooke 
(sup.)  LittledaJe,  J.  suggested  that  a  similar  oon- 
aeqnence  might  follow  from  an  acquittal  of  the 
alleged  co-conspirators  at  his  own  separate  trial, 
and  the  same  suggesUon  is  made  in  the  headnote 
to  Beg.  V.  Ahearne  (sup.),  though  not  so  distinotlr 
in  the  jnc^ments.  This  snnrastion  is  questioned 
by  Mr.  Greaves  (Bassell  on  Crimes,  vol.  3,  p.  146, 
4th  edit.),  but  on  grounds  which  would  be  to  a 
large  extnit  equally  applicable  to  the  case  of  a 
joint  trial,  and  are  therefore  inaufficient  apon  the 
anthoritiea  whidi  have  been  cited.  The  present 
case  may  be  regarded  as  intermediate  between 
the  case  of  a  wholly  joint  trial  and  the  case  of 
separate  trials  of  the  all^d  oo-conspirators. 
The  appellant  and  his  co-defendants  were  jointly 
indicted ;  they  were  arraigned  together ;  they  all 
pleaded  "  not  guilty  "  to  the  five  principal  counts ; 
there  was  only  one  ventre ;  they  were  all  appa- 
rently given  in  charge  (as  we  have  pointed  out)  to 
the  same  jary.  If  error  had  been  brought,  one 
record  would  have  been  made  up  (as  in  Lori 
Sanquhax't  case  (9  Rep.  207],  where  the  plea  of 
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guilty  hy  one  prisoner,  and  the  verdict  of  the  jorj 
aa  to  the  other,  are  set  oat),  and  the  same  record 
would  have  ahown,  the  inoon^atent  plea  and 
▼ardiot  We  think  that  under  the  oiroametanoes 
the  trial  ought  to  be  r^^urded  in  anbataaoe  aa 
joint,  and  that  the  plea  of  ffoilt j  ought  not  to  be 
followed  hj  jadgmcmt.  Tbwe  is  an  authority  to 
this  effect  whiim,  although  it  has  not  the  effect 
of  a  decision,  we  cannot  £sregard.  The  very  case 
is  ptit  in  BobinBon  v.  EohinBon,  (1859)  1  8w.  &  Tr., 
at  p.  392),  where  Oockbnm,  0. J.  saya :  "  The  case  of 
an  indictment  against  two  persona  for  conspiracy 
suggested  an  ^parent  analt^;  and  as  in  such 
a  case-a  plea  of^  guilty  by  the  one,  if  followed  by 
the  acquittal  of  the  other,  would  not  have  supported 
«  judgment  of  guilty  against  the  defendant  oon- 
fesnng  and  pleading  guilty,  so  it  maybe  said," 
•Ac.  This  passage  is  indeed  treated  by  one  of  the 
.judges  in  Meg.  v.  Manning  aa  a  "  mttn  aictum,"  but 
in  troth  it  was  this  verj  uaalogj  that  tlie  oonrt 
in  AoUnsM  t.  Bobtason  had  to  oonsider  and 
reject  or  adm^  and  it  forms  part  of  a  considered 
judgniMit  oc  Gookbum,  C.J.,  Wightman,  J.,  and 
Sir  0.  Greswell — no  mean  authorities  on  the 
criminal  law.  It  eeems  also  to  be  supported  by 
the  language  of  Lee,  C. J.  in  B.  r.  iftMms  (rap.), 
who  said :  "  On  being  acquitted  on  reoora,  the 
oonviotion  of  his  companions  on  the  same  record 
must  be  directly  repugnant  and  contradictory  to 
the  other  " ;  and  there  is  nothing  in  the  context 
to  exclude  the  application  of  this  Uu^uage  to  a 
oonTiotion  on  a  plea  of  guilty.  Eren  apart  from 
the  conclusion  of  strict  law  at  which  we  hare 
arrived,  we  think  that  the  unfettered  power  the 
statute  ill  &  12  Vict.  o.  78  confers  upon  this  court 
to  make  such  order  as  jnetioe  may  require  might 
in  this  case  be  exercised  in  farour  of  the  appel* 
lant  who  has  been  acquitted  of  the  more  serious 
•fiharges  alleged  in  the  indiotment,  and  who,  in 
pleading  gmltyto  the  mixior  chai^  may  have 
^dtme  so  unAar  misa|mreliensi<mB  of  Tarions  kinds, 
and  who  cwtainly  did  not  plead  guillr  to  any 
-separate  offence.  And  so  before  uie  acatute,  in 
B.  T.  Waddington,  (1800)  1  Eaat,  at  pp.  146  and 
159),  it  was  said  that  even  where  a  convicted 
prisoner  waived  his  motion  in  arrest  of  judgment, 
-the  court  would  not  pass  sentence  if  they  could  see 
tiiat  no  crime  was  ahown.  Another  point  is 
raised  in  the  case~namely,  whether  the  court  had 
power  to  allow  the  appellant  to  withdraw  his  plea 
of  guilty.  There  cannot  be  any  doubt  that  the 
court  had  such  power  at  any  time  before,  though 
not  after,  judgment :  (see,  e.g..  Beg.  t.  CUntter  and 
Heath,  (1869)  8  Ooi  C.  C.  237),  Beg.  v.  Bell,  (1840) 
9  0.  &  P.  346.)  And  as  we  infer  that,  but  for  the 
erroneous  opinion  that  there  was  no  soch  power, 
the  withdrawal  would  have  beoi  allowed,  tbia 
might  of  itsdf  be  a  ground  for  a  venvre  de  novo 
(Beg.  V.  Teadon.  (5  L.  T.  Bep.  329  ;  9  Cox  C.  O.  91 ; 
1  li.  &  0.  81),  the  indictment  being  for  a  misde- 
meanonr.  Lastly,  it  is  neoeesary  to  observe  that, 
in  entertaining  this  case,  notwithstanding  that 
the  appellant  pleaded  guilty,  we  adopt  the  oon< 
stmction  of  the  Act  which  o(Hnmended  itself  to 
the  court  in  Beg.  v,  Broum  (61  L.  T.  Bm.  594; 
24  Q.  B.  Div.  357)  in  preference  to  the  decision 
in  Beg.  v.  Clark  (15  X.  T.  Bep.  ISO ;  L.  Bep. 
1  G.  C.  B.  54),  where  it  waa  held  that  a  question 
arising  upon  a  plea  of  guilty  wu  not  a  qnestiMi 
arising  upon  a  trial. 

Bbuce,  J.— •!  agree  with  the  judgment  of 
Wright,  J.  and  wiUi  the  reasons  he  has  given.  I 
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do  not  propose  to  go  through  Uie  authorities  <nted 
by  him,  bnt  I  wisin  to  make  a  few  observationBof 
mj  own  tending  to  the  same  omdoaon  cm  sooia- 
wnat  dUEisrant  grounda.  I  tlunk  tiiat  the  state* 
meat  in  Ohitirr  on  Griminal  Law,  voL  3,  p.  1141, 
is  correct,  ana  ia  f  nlly  supported  by  &e  antho- 
ritiea.  The  statement  in  Ohifctr  ia  as  foUowa: 
"  And  it  is  hold^  that  if  all  Ihe  dMendaats  men- 
tioned  in  the  indictment,  except  tme,  are  acquitted, 
and  it  is  not  stated  as  a  omupiracy  with  certain 
perscms  unknown,  the  oonviwon  of  the  single 
defendant  will  be  invalid,  and  no  judgment  can 
be  passed  upon  him."  That  passage  seems  to  me 
to  apply  exactly  to  the  present  case.  The  p<Hnt 
of  the  passage  turns  upon  the  eircnmstance  that 
the  dexendants  are  included  in  the  same  indict* 
meet,  and  I  think  it  logicall^f  follows  from  the 
nature  of  the  offence  of  oonspiraoy  that  wh^w  two 
or  more  peraons  are  charged  in  ^le  same  indiefa* 
mentof  oonqonoy  witii  one  another,  and  the 
indiotment contuna  nocharge  of  Hniir  oonspitacj 
with  other  persons  notnamed  in  the  indirtment. 
then,  if  all  but  one  the  persons  named  in  the 
indictment  are  acquitted,  no  vaUd  jfuc^ment  can 
be  passed  upon  the  one  remaming  person, 
whether  he  has  been  convicted  by  the  verdict  of 
a  jury  or  upon  his  own  confession,  because,  as  the 
record  of  oonviction  can  only  be  made  up  in  the 
terms  of  tiie  indictment,  it  would  be  inconvenient 
and  contradtotoiy,  and  so  bad  on  its  face.  The 
{^t  of  the  crime  of  conspiracy  is  that  two  or 
more  persons  did  oomUne,  confederate,  and  agree 
togetluar  to  cany  out  the  object  of  the  conspiracy. 
To  quote  from  Sir  WiU^m  Erie  (the  Law 
Belatang  to  Trade  Unions,  p.  31)  '*  with  respect 
to  the  crimes  classed  under  the  term  conspiracy, 
the  external  act  of  the  crime  in  concert  by  whiMt 
mutual  consent  to  a  common  purpose  is  ex- 
changed." Where  the  indictment  charges  that 
A.,  B.,  and  G.,  combined.  o(»fedented.  and  agreed 
together  to  do  a  oertMn  thing,  and  A.  and  B.  are 
acquitted  by  the  verdiot  of  a  jury  from  the 
ohai^  it  is  inconustent  with  that  finding  that 
there  could  have  been  any  combination,  confedera- 
tion, and  f^freement  between  them  and  O.,  and 
unless  they  combined,  confederated,  and  agreed 
together  with  G.,  G.  cannot  be  found  guilty  of 
the  charge.  It  seems  to  me  it  matters  not 
whether  the  trial  of  A.,  iS.,  and  G.  took  place  at 
the  same  time  or  not,  so  long  as  th^  are  charged 
upon  one  indictmmt.  Only  one  record  can  be 
drawn  up  based  upon  that  indiotment;  if  the  ^o- 
oeedings  have  taken  such  a  course  as  to  n^ative 
mutaal  consent  to  a  common  purpose  by  ul  bnt 
one  of  the  parties  who  are  alleged  to  have  oon- 
s^nred  t(»ether,  no  valid  record  of  a  eonviotaon 
against  that  one  can  be  drawn  up.  If  the  rsoord 
finds  that  A.  and  B.  are  aoquitted  of  a  ehargeof 
agreeing  tc^ther  with  O.,  the  aame  record 
cannot  without  inconsistency  find  that  G.  agreed 
together  with  A.  and  B.  As  to  the  note  by  Hr. 
Greaves  in  Bossell  on  Grimes,  vol.  3,  p.  146, 
4th  edit ;  p.  276,  6th  edit,  r^rred  to  in  the 
jut^ment  of  Wright  J->  where  it  is  suggested 
that  a  verdict  of  "  not  guilty  "  is  not  to  be  taken 
as  establishing  the  innocence  of  the  person 
acquitted,  because  the  verdict  may  have  been 
arrived  at  simply  in  couBequenoe  of  the  absence 
of  evidence  to  prove  his  guut,  I  think  it  is  a  very 
dangerous  principle  to  renrd  a  verdict  of  *'  not 
guilty  "  as  not  fully  estabushing  the  innoceoce  of 
^e  person  to  whom  it  relates.   If  it  ia  to  bo 
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oplied'^di  all  it  woold  vpifij  to  penonv  tried  at 
the  same-  time,  and  jet  it »  perfectly  dear  Tipon 
the  -  antihoritieB  that  il  two  persons  are  tned 
together  upon  a  chaige  of  oonapiraoy  with  one 
another,  and  one  is  aoqnittad  hj  tae  jury  and  the 
ether  oonvicted,  the  otrnviotKia  oannot  stand, 
altiiongfa  it  ifl  vmctaMy  dear  thai  the  verdioi  of 
Mqnitw  maj  lum  bam  ohtained  aiaply  npon 
tbegnmnd  tnat  tbera  wasa  fulnre  of  endeaoe 
to  eataUish  the  charge  against  the  person  who 
waa-aoqaitted.  There  is  another  pant  in  the 
case.  It  is  olear  that  the  coort  had  power  to 
allow  the  Mpellaat  to  withdraw  hu  plea  of 
**■  gmltf."  TbB  oonrt  no  doabt  had  a  discretion 
in  the  matter,  and  if  the  court  had  exercised  its 
discretion,  it  may  be  that  that  would  be  final  and 
we  abonld  hare  no  power  to  intof  ere  with  the 
exercise  of  its  discretion.  Bat  tfae  conrt,  acting 
npoD  the  emmeoua  opinion  that  it  had  no 
power  to  allow  the  withdrawal  of  the  plea, 
nerer  did  exercise  its  discretion.  If  it  had 
exercised  its  discretion,  it  is  quite  possible 
that  it  might  have  aUowed  the  withdrawal 
of  the  plea,  and  if  had  allowed  the  with- 
drawal of  the  plea  of  "  guilty  "  and  allowed  the 
ajspellaat  to  puad  "  not  gailt^r,"  and  he  had  been 
tnad  the  same  jury  who  acquitted  the  other 
deftadants  or  hj  anothw  jury,  it  is  quite  possible 
that  he  would  IwTe  hesn  ao^nitted.  The  ap^- 
lant  has  been  depriTed  of  this  chance  of  acquittal 
by  reason  of  a  mivtake  of  the  court.  I  think 
ereiy  intendment  should  be  made  in  fa-roar  of  an 
accused  person,  and  as  the  ooort*  by  reason  of  a 
mistake  as  to  the  extent  of  its  powers,  did  not 
exercise  a  discretion  which  it  mi^t  have  exer- 
cised in  favour  of  theai^jteUant*  the  appellant  is, 
I  think,  entitied  on  that  gnnmd  alcme  tio  have  the 
oonTiction  set  aside. 

Dablino,  J.— I  agree  with  the  jadgments 
which  hare  been  deUvered. 

Lord  Altxbstohs,  C.J.— Jelf,  J.  and  I  concur 
in  the  jcdgment  which  has  been  delivered  by  our 
brother  Wright.  Bat  we  have  not  come  to  this 
oonclnsion  without  much  hesitation  as  to  the 
first  poiat  in  the  case,  for  we  feel  that  the  course 
which  we  cannot  hold  to  be  ille^  might  be  used 
to  defeat  the  ends  of  justice.  We  concur, 
because  we  can  find  no  reason  for  dissenting. 
We  place  ^^reat  reliance  on  the  fact  that  this  was 
a  joint  indictment,  and  a  failure  of  justice  can  be 
gurded  aeainst  in  drawing  the  incuctment.  On 
uie  seoona  point,  the  question  of  the  withdrawal 
of  tiie  plea,  we  entir^  agree. 

Conviction  gtuuhed. 

Solicitors:  Booke  and  8on»,  for  Brain  and 
.Brain,  Beading ;  Bunting. 
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COURT  OF  APPEAU 

Monday^  June  23.  . 

(Before  OoLUsa,  U.R..  Hathxw  and  Cozua* 

Hakdt,  L.JJ.) 
Ite  ff.  Fabhham  JuBTicBS ;  ^  parU&urm.  {a) 

APPBAL  FBOX  TBK  EINO'S  BXNCH  DIVI8IOH. 

Licensing — Renewal  of  licence — Noliee  of  ohjeclion 
given  by  jmticea — Disqualification  ofjuelieea— 
Bias—Lieensing  Act  1872  (35  A  36  Viet.  e.  94], 
a.  42. 

In  eontequence  of  a  tugge*Hon  that  the  number, of 
liceneed  house*  in  a  certain  district  was  need- 
leasly  large,  the  licensing  ju$tiee»  appointed  a 
eommittee  out  of  their  number  to  inquire  into 
Oie  eondiium,  pottfion,  and  Mrowmwanees  of 
eaeh  Zieeiusd  houte  t'n  the  dietriet.  TJu  uom- 
mitfos,  as  the  reeuU  of  their  inqi^rieM,  drew  Mp 
a  report  in  whicA  certain  reeommendakione  vers 
■made.  The  licensing  justices  then,  by  their 
clerk,  served  on  alt  the  licence-holders  in  the 
district  notices  of  objection  to  the  renewal  of 
their  lieenees. 

At  the  hearing  of  the  applications  ^or  renewals 
the  justices,  upon  the  evidence  which  was  given 
on  oath  before  them,  refused  to  renew  nine  of 
the  applications. 

Seld,  that  the  giving  of  the  notices  of  objection  by 
the  licensing  justices  did  not  of  necessity  debar 
them  from  afterwards. hearing  and  determining 
the  applications  for  the  renewal  of  licences. 

Held  also,  that  as  what  toas  done  by  the  justices 
in  connection  with  the  inquiry  and  the  rnwri  by 
tke  eowmittee  was  honemy  done  to  enable  <Aem 
to  secure  a  full  tnvesft^alton  of  the  facts  with 
no  other  motive  tlum  the  deeire  of  discharging 
properly  their  duties  as  licensing  jtutices,  and 
as  all  the  formalities  of  sect.  42  of  the  LtcoMing 
Act  1872  had  been  complied  with,  there  was 
nothing  to  MvaltdaCs  their  deciaiona. 

These  were  nine  appeals  from  a  deoiuon  of  the 
King's  Bench  Division  (Lord  Alrerstone,  O.J.. 
Darling  and  Gbannell,  JJ.)  dischat^ing  roles 
nisi  for  a  maRdanus  which  had  been  obtained 
br  nine  licence-holders  at  Famham  gainst  the 
Famham  lioenung  justices. 

The  licensing  justices  had  refused  applicati<nu 
for  renewals  their  licences  made  oj  the  nine 
appellants. 

The  appellants  thereupon  obtfuned  rules  niei 
for  a  mamiatnus  to  the  justices  to  bold  an 
adjourned  licensing  meeting  to  deal  with  iba 
applications  for  renewals. 
The  circumstances  oi  the  case  wera  as  follows : 
In  May  1901  a  s[>eoial  meeting  of  the  justices 
of  the  Famham  dirision  was  held  to  consider  a 
letter  from  the  clerk  of  the  peace  of  the  county 
of  Surrey,  addressed  to  tha  dork  of  the  justioes 
of  the  Famham  diviucm,  statuig  that  the  atten- 
tion of  the  county  licenung  committee  had  been 
called  to  the  large  numMr  of  licences  in  the 
parishes  of  Famham  Urban  and  Famham  Bural  ; 
that  there  appeared  to  be  one  licensed  house  for 
every  155  of  the  population,  which  was  lai^y  in 

(a)  Beport»l  by  E.  Uaklbt  Smitb  and  W.  VT.  Obk,  Eaqn., 
BsntaMn-tt-I^w. 
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axoeciB  of  any  other  paiith  ia  the  oonnt^;  and 
that  the  committee  were  of  opinion  that  some 
•tepa  ahonld  be  talran  wherel^  the  Uceneee  of  a 
anMtautial  nnmber  of  snoh  hooaes  ahonld  be 
disoontinned. 

At  this  special  meeting  of  justices  a  committee 
oE  five  jastices,  inclntung  the  ohairman,  Mr. 
Howard,  was  appointed  to  consider  the  letter  and 
report  ap<m  the  subject  referred  to  in  it. 

The  oommittee  met  from  time  to  time  and  con- 
sidered certain  comparative  statistics  as  to  popnla* 
tion,  nnmber  of  licences,  and  otlier  information 
of  a  seneral  character  tending  to  show  how  the 
Fanmam  diviaion  compared  with  other  divisions 
in  the  county,  and  how  the  county  compared 
with  neighbouring  counties  in  the  matter  of  ratio 
ot  population  to  licences. 

On  the  13tb  July  1901,  at  a  meeting  of  the 
justices,  the  committee  made  a  report,  which  was 
adopted,  ajtd  the  committee  were  empowered  to 
obtun  farther  information  as  to  the  oondition, 
poaitiatt,  and  ot  her  oinmnutanoea  of  each  lioenaed 
houae  in  the  Famham  urban  district 

The  committee  then  directed  the  clerk  to  the 
jnstioes  to  send  to  the  owners  of  lioenaed  hooaes 
and  tiiA  licence-holders  in  the  ^riuon  the  follow- 
ing letter: 

The  attmtioa  of  tiie  jastioeB  ot  the  Fsnham.  Psily 
Saisioiial  Division  having  been  called  by  tbs  ooaBly 
]io«nsisg  committee  to  tLe  ezoessive  nambar  of  liomoM 
in  the  diviaion,  %  fsot  which  eaiuiot,  In  the  opinion  of 
the  jaitioes,  be  dicpnted,  and  the  jostioas  having 
appointed  a  oommittee  to  make  inqniriee  in  oonneotion 
viib  the  matter  with  a  view  to  a  tednotion,  in  the  fint 
plaoe,  of  lioesoea  in  the  Famham  urban  distriot  where 
•nch  cxoesB  ia  most  pnHunuicod,  I  am  directed  by  the 
joatioes  to  so  isfona  joa,  and  to  soggast  that  aaytUng 
yon  may  desire  to  say  upon  ths  sobjaot  addrssasd  to  ms 
will  rsMiTe  their  best  ocmaidnBtion. 

The  committee  held  farther  meetings,  and 
unanimoosly  decided  to  inspect  the  fully 
licensed  housee  in  the  Famham  urban  district. 
Members  of  the  committee  did  inspect  all  the 
licensed  houses  accordingly. 

Except  in  one  instance  the  inquiries  were  made 
and  information  was  obtained  only  from  the 
licensee  or  the  person  actually  in  ohai^  of  the 
licensed  premises  at  the  time  of  tte  inspection, 
which  person  was  in  every  case  the  wife  or 
daughter  of  the  licensee. 

The  oommittee  made  a  report  to  the  justices  in 
which  the  information  obtained  in  the  inapeetifm 
of  the  houses  was  included. 

On  the  6th  Feb.  1902  the  report  was  presented 
to  the  justices  and  adopted  by  them.  Certain 
recommendations  by  the  committee  u^n  the  pro- 
posed procedure  at  the  then  forthcoming  general 
annual  licensing  meeting  were  also  adoptM  with 
some  modifications. 

On  the  1st  March  1902  the  ^eral  annual 
licensing  meeting  was  held.  The  justices  present 
included  certain  members  of  the  committee  above 
mentioned. 

Before  the  meeting  no  notice  of  objeotira  to 
the  renewal  of  any  of  the  licensee  in  the  division 
had  been  given. 

When  the  first  application  for  a  renewal  waa 
reached,  a  Mr.  Hayes  rose  in  court  and  stated 
that  he  objected  to  the  renewal  of  all  the  liomces 
in  Famham  Urban. 

The  chairman  of  the  justices  thereupon  directed 
Mr,  Hayes  to  give  the  requisite  seven  days'  notice 


[Gt.  op  App. 


of  his  objeofaon  for  the  adjoanad  meeting  <n  the 
12th  Maxch.  The  ohairman  theUt  <m  dwuU  ot 
the  nugoriiy  of  tlie  joatioea,  mads  objeotion  to 
the  renawa!  of  the  toriiy-fiTO  alehonae  lieaaoss  in 
the  Famham  nrban  distriot,  and  tiie  appIuatioiB 
for  renewals  of  snoh  Uoencea  were  airaetsd  to 
stand  adjourned  to  the  adjourned  meeting. 

The  churman  stated  pnbUoly  that  the  reason 
whj  the  majority  of  the  joatioea  thus  raised 
objectum  to  the  honsea  waa  in  otim  that  eveiy 
one  of  the  licensees  might  have  equal  op|Kff< 
tunities  of  biinging  evidenoe  before  the  juBboes, 
and  that  the  justicee  might  be  thna  enabled  to 
detude  saoh  oaaea  with  pwftet  joaloeaa  and  fair- 
ness. 

At  the  oonolusion  of  the  meeting  the  jostioes 
instraoted  th«r  deputy  olerk  to  serve  formal 
notice  in  each  case,  requiring  the  licensee  to 
attend  in  perscm  at  the  adjourned  licennng 
meeting,  and  to  atate  Ha  grounds  of  olqeetioii, 
which  were  based  on  the  report  of  the  committas, 
and  aoch  notioea  -wvn  aerved  aooordingly. 

In  the  oaao  of  ten  of  the  lioenaed  alehoussB 
notioea  of  objeotion  were  alao  fpTeu  by  Hr. 
Hayes. 

At  the  oommencement  of  the  adjouraed  Uoens- 
ing  meeting  on  the  14th  March, oounsel  on  behalf 
of  the  holders  of  liosnces  who  had  been  serred 
with  notice  of  objection  objected  that  the  jostioaa 
themselves,  sitting  at  the  general  annual  licensing 
meeting,  could  not^  under  sect.  42  of  the  Licensing 
Act  1872,  be  objectors  to  the  renewal  of  licences. 
It  was  further  objected  that  all  and  every  the 
justices  who  had  been  parties  to  the  service  of 
notioes  of  objections  to  renew^s  were  disqualified 
from  sitting  and  adjudicating  upon  the  grounds : 
(1)  That  sach  justices  were  in  fact  the  proseeaton 
or  complainants,  and  coold.not  adjudicate  in 
their  own  oauae;  (2)  upon  the  general  gnnmd ot 
"biaa"  in  the  aenae,  anring  from  thnr 

reaolution,  which  waa  mther  a  reswation  not  to 
renew  a  particular  licence  or  a  reaolntion  not  to 
renew  any  of  the  licences  in  the  district ;  (3}  upon 
the  ground  of  bias  in  consequence  of  having 
received  and  ac^ed  upon  the  report  of  the  majority 
of  the  committee  as  to  tiie  proposed  reduction  of 
licences  in  the  division,  and  having  been  thereby 
influenced  by  statemeuta  not  upon  oath. 

There  was  a  further  objection  in  respect  ot 
Mr.  Bentall,  one  of  the  justices,  on  the  groand 
that  he  was  present  at  a  mesting  of  the  Surrey 
Congregational  Union  at  which  certain  resola- 
tions  as  to  the  renewal  of  llcenoes  had  been 
passed.  It  appeared  that  Mr.  Bentall  did  not 
speak  or  vote  upon  the  resolutions,  and  thaU 
wfa^  objection  waa  taken  to  hia  preaenoe  on  the 
bench,  he  at  once  retired. 

The  justices,  after  oonudwation,  overmlod  the 
objections,  and  proceeded  to  hear  the  oaaea. 

In  his  affidavit  the  ohairman  of  the  jcnticeB 
stated  that  the  reasons  which  actuated  him,  and 
which  he  knew  also  influenced  his  colleagues,  were 
that  the  jastices  had  arrived  at  no  prenons  deci- 
sion whether  to  renew  or  not  to  renew  any  of  the 
licences  in  the  district,  and  that  in  causing  notices 
requiring  the  personal  attendance  of  licensees  to 
be  served  they  were  not  in  any  way  taking  sides 
or  committing  themselves  to  any  particular  view 
Hs  to  the  propriety  or  otherwise  of  renewing  any 
licence,  but  had  merely  taken  the  steps  which 
the  statute  bad  imposed  npon  them  of  putting 
matters  in  proper  trim  for  fully  considering,  after 
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due  notice  to  tbe  appUcante,  each  case  upon  ita 
fnerits,  and  upon  sworn  evidence,  which  alone  they 
intended  to  haTe  regard  to. 

The  jastices  proceeded  to  hear  the  OTidence  on 
<iath  in  tbe  Beveral  casee. 

Mr.  HayoB  was  represented  hy  conn  sell  who 
■oondncted  the  case  for  the  opposition  in  the  cases 
with  respect  to  which  Mr.  Hajes  had  given  notice 
of  objecuon. 

In  the  cases  in  which  notice  of  objection  bad 
l>enk  givm  only  by  the  jastices  the  affidaTite 
m  support  of  tbe  rules  stated  that  the  chairman 
of  the  jttstioes  oondacted  the  oaee  for  the  oppo- 
idtion  and  called  and  examined  witnesses  in 
mpport  of  the  objeotions.  This  was  denied  by 
chairDum  in  an  affidaTit  in  reply,  acoording  to 
which  what  aotoally  took  plaoe  was  ika.i,  when  the 
«aaes  were  called  on,  the  saperintendent  of  police, 
following  the  conxee  of  proisednre  adopted  in  the 
preoeding  caaee,  stepped  into  the  witness-box  and 
gave  the  bench  testimony  npon  oath  within  the 
grounds  stated  in  the  notioe  <ii  objection  served 
npon  the  applicant.  The  chairman,  on  behalf  of 
£he  bench,  pat  some  supplementary  qnestions  to 
him,  and  he  was  then  cross-examined  by  tbe 
advocate  for  the  applicant,  who,  at  the  close  of  the 
«nperintendent'B  evidence,  conducted  the  case  of 
and  called  evidence  on  behalf  of  the  applicant. 

In  the  resalt  the  josttces  refused  to  renew  nine 
iicences. 

The  chairman  of  the  jnstioea  stated  in  his 
•ffidavit  that,  in  arriTing  at  his  demsion  to  r^nse 
the  renewal  of  the  lioeaoea  in  qaestion,  he  did  not 
entertain  or  take  into  oonaideration.  nor  was  his 
dednon  baaed  upon  en*  affected  by  any  evidence, 
matter,  or  thing  save  the  evidence  given  upon 
oath  and  the  admissions  made  in  open  ooort 
daring  the  hearing  of  the  applications. 

The  lAoenaing  Act  1872  (35  &  86  Tict  o.  94} 
providea  ae  b^owa : 

Ssot  42.  Where  a  lissnsed  pstsoa  appUss  for  the 
TCDSwal  of  a  Umbos  th«  following  provis^ns  ahall  have 
«flsot:  (1)  Hs  need  sot  attend  in  person  at  the  genwal 
annual  Uoeneing  meeting,  onlesi  h*  is  reqnired  by  the 
lioeniing  jutioes  to  attuiil.  (2)  The  jnatioeH  shall  not 
entertain  an;  objeotion  to  the  renewal  of  saoh  Uoenoe, 
«r  take  any  evidence  with  reepeot  to  the  renewal  thereof, 
Tinless  written  notice  of  an  intentioa  to  oppou  the 
raiewal  of  soeh  liesnes  haa  been  aarvsd  on  anoh  holdoa 
Bot  Isas  than  aavan  dajs  before  the  ootamanoement  d 
the  general  aonnal  lioenaing  meeting!  Provided  that  tiie 
Uosnatng  jaatioea  may,  notwithatanding  no  notioe  has 
been  given,  on  an  objection  being  made,  adjonm  the 
granting  ot  any  licence  to  a  fnture  day,  and  require  the 
attuidaiMM  of  tlis  holder  of  the  Uoenoe  on  snoh  day,  when 
the  aaae  will  be  heard  and  the  objeotlon  ooasidersd,  as 
ii  the  notioe  hercinbafore  presoribsd  had  bean  given. 
4S)  The  jnstiosa  shall  not  reo^vs  Maj  avidanoe  with 
reapeot  to  tbe  renewal  of  aneh  UeeuM  wbiofa  it  not 
given  on  oath.  Snbjeot  as  aforeaaid  lioenoea  aball  be 
renewed,  and  the  powers  and  disoietion  of  joatioei  rela* 
tive  to  aaoh  renewal  shall  be  ezeroiaed  aa  heretofore. 

The  Licensing  Act  1874  (37  &  38  Tict.  c  49) 
provides  as  follows : 

Seat.  26.  Whereas  by  section  forty-two  of  tbe  prin- 
cipal Aot  it  ia  enacted  that  a  Iloenaed  peraon  app^ing 
for  the  renewal  of  hia  lioenoe  need  not  attend  in  person 
at  the  general  annoal  lioenaing  meeting  nnleaa  he  Is 
teqnired  by  the  lioenaing  jnatioea  bo  to  attend  i  Be  it 
enaeted  that  anoh  teqnialUon  shall  not  be  made,  save  for 
aome  apeolal  canse  personal  to  the  lionised  person  to 
whom  inoh  reqnfdtion  is  seoit  It  shall  not  bs  neoes- 
•aiy  to  serve  copies  of  nottoes  ot  any  adjournment  ai  a 
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general  annual  Uoendng  meeting  on  hddan  of  lioences 
or  applicants  for  licences  who  are  not  required  to  attend 
at  snob  adjonmsd  annual  general  lioensing  mseting.  A 
notioa  of  an  intention  to  oppose  tbe  raaewal  of  a  lioenoe 
eervad  under  aeotion  for^-two  of  the  prinoipal  Act  shall 
not  be  valid  unleaa  it  atatea  in  general  terms  tiia  grouuda 
on  which  tiie  renewal  of  aneh  hcence  ia  to  be  oppoaed. 

3fay  1  and  2.—F.  Low,  E.G.  {Hohler  with  him) 
for  the  justices  (except  Mr.  (>oald)  showed  oanse. 
— The  two  important  qnestions  of  law  raised  in 
the  case  are  whether,  under  the  oiroumstaooea 
disclosed  bv  the  affidavits,  the  justioee  wore 
entitled  to  oe  objeoton  to  the  renewal  of  the 
licenoMt  and  whether,  if  they  were  so  entittod 
and  if  they  did  in  &ct  object,  th^  were 
entitled  to  sit  and  adjndicate  on  the  applications. 
There  is  this  preliminary  point :  The  general  rule 
in  all  oases  of  mandamw,  even  in  licensing  casee, 
has  always  been  that  a  mandamiu  is  not  available 
where  there  is  another  effective  remedy.  This 
present  case  goes  farther  than  that,  heoanse,  not 
only  is  there  the  effective  remedy  of  an  appeal  to 
quarter  sessions  under  sect.  27  of  the  Lioensing 
Act  1823  (9  Geo.  4,  o.  61),  but  the  partieB  are 
actually  pursuing  it.  The  decision  of  the  jnstices 
was  siven  on  the  27th  March ;  by  the  let  April 
all  the  necoBsary  steps  had  been  taken  to  bring 
an  appeal  to  the  next  quarter  sessions,  and  after 
that,  on  the  15th  April,  these  rules  were  obtuned. 
Under  these  oironmstaneei  appeal  is  the  proper 
remedy,  and  mawUmua  is  not  applioaiUe : 

B»g.  V.  Srwtol  Juttien,  68 1<.  T.  Bsp.  225  ; 

Beff.  V.  Smith,  L.  Bep.  8  Q.  B.  146. 

Tbe  appeal  to  quarter  aeasions  is  a  rehearing,  and 
if  the  quarter  sessions  came  to  the  conolouon  that 
the  parties  had  not  a  proper  hearing  lielow,  the 
case  could  have  been  tried.  The  parties  have  got 
the  two  remedies;  they  have  elected  their  remedy 
of  appeal,  and  by  bringing  their  appeal  they  have 
wslveii  their  right  to  come  for  a  mandamiu  i 
Beg.  V.  Kant  JiwKest,  44  J.  P.  298. 

They  might  have  applied  for  a  writ  of  prohibition 
or  certiorari.  So  muoh  for  tbe  question  of  form. 
Aa  to  the  question  of  substance,  it  oomes  to  this— 
whether  sect.  42  of  the  Act  of  1872,  as  amended 
by  sect.  26  of  tbe  Act  of  1874,  has  so  cut  down 
the  discretion  of  jastices  with  regard  to  refusing 
renewals  that  tiiey  are  unable  to'  exerdse  their 
discretion  unless  th^  are  set  in  motion  hy  some 
outside  objector.  TJnder  the  proviso  in  sect.  42» 
anl>-eect.  2,  upon  which  this  ease  really  turns, 
the  justices  themselves  can  take  the  objection. 
Tbe  construction  of  the  statutes,  the  case  of 
Sharp  r.  Wakefield  (64  L.  T.  Bep.  180;  (1891) 
A.  C.  173),  especially  the  judgment  of  Lord 
Hannen  therein,  and  the  other  oases  show 
that,  but  for  sect.  42,  tbe  justices  have  as 
absolute  a  discretion  in  granting  or  refusing 
a  renewal  as  in  granting  or  refusing  a  new 
licence.  It  was  clearly  tbe  opinion  of  Lord 
Hannen  that  sect.  42  was  only  a  matter  of  pro- 
cedure, and  that  it  was  not  intended  to  cut  down 
the  discretion  of  the  juatices  so  aa  to  prevent 
them  from  exercising  the  powers  they  previously 
had  unless  they  were  put  in  motion  by  somebody 
else.  It  is  said  t^t  tbe  words  in  sub-sect.  2  "  on 
an  objection  being  made"  must  mean  an  objec- 
tion made  by  aome  other  pneon  to  the  justices, 
and  that  an  objection  to  be  ^ood  oonld  not  he 
made  by  tbe  persons  to  whom  it  was  to  be  made. 
The  judgment  of  Hawkins,  J.  in  Bt0^  t.  Anglem 
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w<i  /wfitwf  (65  Ii.  J.  1%  V-  C.)  does  not  mUy 
iDTOort  ihat  ftev,  The  wwtU  "on  objaotion 
nuwe"  do  not  oat  down  tlieir  gmmX  powert.. 
The  applioBnts  cannot  t»j  that^  beoaiue  the 
jnstioee  nave  j^ven  them  nouoe,  and  hare  pat  in 
the  notioe  iha  grounds  of  objectaon,  therB&»«  the 
jnetioee  have  made  themaelTea  lituanta  and 
mjmot  adjadioate.  It  cannot  be  aud  that  beoanae 
the  jastioea  have  obtaiiwd  thMe  reporta  and 
have  inspected  the  hooaea  they  had  ao  prejadjged. 
Che  matter  that  they  are  disqualified  from  actmg. 
$be  masters  in  tlwae  reporta  were  all  matters 
yKoper  for  the  justices  to  inquire  into  and  to  have 
^fore  them,  and  they  were  before  the  juatices 
not  aa  sworn  evidence,  bat  as  matters  with 
reepect  to  which  the^  oi^ht  to  make  inqoiiy 
before  acting.  Objections  can  be  takoi  by  the 
instioea  thmuelTee.  That  has  been  expressly 
decided  in^  Baxter  v.  Leche  (79  L.  T.  Bep.  138). 
and  there  are  Ccta  to  the  same  effect  in  Beg.  v. 
farmihar  (L.  Rep.  9  Q.  B.  258).  B$g.  v.  Metikyr 
Jmtieea  a4  Q.  B.  Biv.  584),  Beg.  v. 
J&Im  (42  L.  T.  Bep.  735),  and  in  the  opinion  of 
£Hr  Edward  Fry,  alttizig  aa  chairman  of  lioenung 
aeasicma :  (see  o4  J.  P.  at  p.  642).  Assuming  that 
the  jnatioea  ooald  take  Ute  objeeticou,  and  that 
ilae  persmis  wore  properly  before  tbnn  by  notices 
duly  given,  there  was  notiiii^  to  diaqoalifythe 
juatioea  from  adjudicating  ia  tlie  oaaea.  with 
regard  to  Hr.  BentaU,  he  did  not  ait  and  he  did 
not  adjadicate  in  any  of  ibe  oases.  S»  alao 
xef erred  to 

Boulter  T.  Kent  Juttieet,  77  L.  T.  Bep.  288 ;  (1897) 

A.  C.  &&6,  at  p.  5S9 ; 
Meg.  T.  ShanMM^  78  L.  T.  Bip.  S20 ;  (1888)  1  Q.  B. 

578; 

Bvt  V.  Sunderland  JtwtKM*  85  L.  T.  Bsp.  188; 

(1901)  2  K.  B.  357  ; 
Beg  V.  JVoMT,  57  J.  P.  500 ; 

Reg.  V.  London  County  CouneH ;  Sx  parte 
AXkersdyl,  66  L.  T.  Sep.  168 ;  (1892)  1 Q.  B.  190 ; 
and  seot  28  of  9  Geo.  4,  o.  61. 

Cyril  Dodd,  £.C.,  for  one  of  the  justices  (Hr. 
Gould).— Mr.  Crould  has  cmly  one  object  in 
appearing^namely,  that  the  proper  procedure  in 
these  licensing  cases  should  be  laid  down  and 
followed.  He  therefore  neither  supports  nor 
■hows  cause  against  these  rules. 

Avory,  K.C.  and  SHmson  for  the  applicants  in 
support  of  the  rules. — With  regard  to  the  prelimi- 
nary objectdon  that  the  applicants  have  Irat  their 
remedy  by  mandaiMU  hj  giving  notioe  <d  appeal, 
the  giving  of  that  notioe  was  a  matter  ox  pro- 
eaatian,  because  if  thej  had  waited  for  this  appli- 
cation  before  giving  notdce  of  appeal  they  would 
have  been  out  of  time  for  tqtpeuing  and  would 
have  lost  tiieir  remedy.  They  are  entitled  to  a 
mandamus  unless  th^  remedy  bj  appeal  is  aa  full 
as  the  one  they  now  seek.  It  is  not  so,  as  one  of  the 
grounds  on  which  the  mandamits  is  asked  for  is 
that  the  court  was  improperly  constituted.  That 
objection  would  not  be  open  on  the  appeal,  as  the 
appeal  would  be  a  rehearing.  There  are  several 
cases  which  show  that  ttere  may  be  a  mandamm 
althongh  notioe  of  appeal  has  been  given : 

B«if.  V.  Parquhar  (ubi  $up,) ; 

Ssg.  V.  Boicardt  60  L.  T.  Bep.  960  ;  23  Q.  B.  Div. 

502; 

V.  Weii  Biding  Juttieea,  21  L.  T.  Bep.  490 ; 
B«p.  5  Q.  B.  33. 

Notice  of  appeal  was  given  in  this  case  not  for  the 
purpose  of  prosecuting  ihe  appeal,  but  because  it 
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waa  the  only  means  ol  kMl^am  the  ixmaas  0|flB, 
There  is  no  |vovirioa  in  toe  Xioenung  Aota  for 
getting  permission  of  tiie  excise  or  for  keflsiag 
ue  house*  open  pendiiw  an  a^tplicatun  nr  ft 
iMttdamus.  It  can  only  be  dcnie  giving  noiio^ 
of  appeal,  and  that  is  also  an  answer  to  any  svg- 
gested  ranedy  ^  prohibitioaor  eerUorari.  \ha^ 
ALTKBraoKB,  G. J.— We  do  not  tiiink  that  the 
giving  notioe  of  appeal  is  any  bar  to  this  ai^Ur 
oation  for  a  mandamue,  or  that  the  applicants  by 
nving  notices  of  appeal  have  lost  th«r  rvnsdji 
Sere.  It  is  only  a  qnesticai  which  would  afEeti 
our  discretion  if  we  utoaght  there  ougU  to  ha  ft 
fiiandatniM  on  other  grounds.]  The  sabstanlaal 
qnestion  in  the  case  is,  whsUier  jastioes  who  have 
themsalveB  given  notioe  of  opposition  to  thft 
renewal  of  a  licence  and  have  ooUeoted  informal 
tion  and  have  idsntified  themsnlves  iritii  th(t 
opposition  to  8u<^  renewal,  can  after  doing  att 
that  ad  jndioate  npon  the  oaee.  It  is  aabmittiM  that 
they  cannot  do  sa  It  is  iw^ipat*"^!  iHwther  in 
&ct  th^  were  biassed.  The  qoestiOn  is,  whetlw 
the  (urcumstancee  are  such  aa  to  rise  to  ft 
reasonable  saa|ninon  tiiat  they  might  have  been 
biassed,  and  the  more  absolnte  the  diaoetioa  oi 
the  jnsticea  the  mom  necessary  is  it  to  be  oaretol 
that  they  shall  not  be  biassed  b^ortiuuad  or 
identified  with  uther  side.  Until  the  dednon  of 
Hawkins,  J.  in  Beg.  v.  Angleeea  JueUcee  {vbi 
•up.)  this  question  had  never  been  discussed  in 
any  of  the  cases  as  to  the  right  or  power  of  the 
justices,  who  have  themselves  ^ven  notioa  of 
opposition,  to  sit  and  adjudicate.  It  is  proposed 
to  cite  only  the  cases  which  apply  to  jastioea 
who  are  not  sitting  in  a  strictly  judicual  (^i^ 
<^t7  in  a  conrt^  bat  are  exercising  admiui^ 
tntive  functions  thoog^  distdiai^ng  a  awwf 
judidal  du^.  The  case  whudi  lays  down  those 
prindplas  most  clearly  is  the  oasa  of  Xcetos  v. 
Oefieml  CouneU  efMAieeH  Edneatiomaind  Begie- 
tration  (61 L.  T.  K«p.  849  ;  43  Ch.  Div.  366).  where 
the  General  Council  held  an  inquiry  as  to  ^e  em- 
duct  of  the  plaintiff  on  a  charge  preferred  by  the 
Hedical  Defence  Unicm.  Twoity-nine  members 
of  the  council  were  present,  two  of  whom 
were  members  of  tlie  Defence  Union  which  had 
preferred  the  charge  bat  neither  had  anything 
to  do  with  making  the  compl^t  i^ainst  the 
plaintiff.  Cotton  and  Bowen,  L.JJ.  held  that 
those  two  members  were  not  difaqualified  froia 
acting ;  whereas  Fry,  L.  J.  held  that  tiiey  were. 
The  decision  of  Sir  Edward  Fry  utting  at  lioeo- 
umg  sessions,  which  has  been  referred  to,  appa- 
renUy  cntly  goes  to  the  extnt  that  the  men  net- 
of  justices  wving  given  notioe  of  objeotion  ^M* 
not  disqaalify  thcon,  and  he  had  not  in  his  miBd 
auy  sncn  case  as  the  present.  There  is  all  tte 
difference  between  a  jastioe  getting  np  in  court 
and  saying :  "  I  object  to  the  licence,  let  the  case 
be  adjouraed,"  and  his  doing  what  was  dcme  in 
this  oase.  If  he  does  more  than  object,  as,  tar 
instance,  if  he  collects  the  evidence,  or  follows  up 
that  notioe  of  otgection  in  open  court  by  serving 
tiie  document,  which  the  section  dearly  oontean- 
plates  is  to  be  served  by  some  third  party,  then 
he  is  disqualified.  Even  if  the  statute  contem- 
plates that  the  jostice  may  ol^ect  in  open  coort, 
it  also  contemplates  that  the  notioe  of  objectioa 
eAioald  be  served  by  a  third  party :  (see  s^  42). 
Since  Bharp  v.  Wah^ld  (ubi  sup.)  it  has  hem 
held  tibat  the  burden  of  proof  is  on  the  omwsi- 
Uaa  to  the  renewal  {Evant  v.  Cmway  Juatieeit, 
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^  L.  T.  Hep.  704;  (1900)  2  Q.  B.  224),  and 
imleBB  an  obgeotion  is  made  the  licence  must  be 
renewed.  A  notioe  for  some  cause  personal  to 
the  man  himself  (see  Bharp  v.  Wakefietd  (ubi  sup.) 
tnnst  be  served,  and  the  jtutioee  can  only  adjourn 
•On  an  objection  beini;  made : 

B&X  V.  Singiton  JuiticMr  Jb  gartt  Davsy,  86 
L.  T.Bep.  589. 

Tha  jnatioBB  in  this  case  made  themoelTee  parties 
■to  the  litigation.  Hhoj  not  merely  gave  notice 
•of  objection,  they  went  Tory  much  further ;  tiiey 
inBtmcted  ^eir  clerk  to  ffive  the  notice  of  oppo- 
sition contemplated  by  snb-eect.  2  of  sect.  42  and 
the  ground  oi  the  opposition,  and  they  both  col- 
lected evidence  tfaems^ves,  and  after  they  gave 
the  notice  they  instructed  their  clerk  to  eo^ect 
the  necessary  evidence  to  sopport  it  Theiy  were 
therefore  disqualified : 

AlUtuon  T.  Q«n»ral  Council  of  Medical  Iducatiim 
and  Btgittration,  70  L.  T.  Bap.  471 ;  (1894)  1 

Stg  '.T.  Antrim  Juttieas,  (1901)  8  b.  S.  133; 
Sag.  T.  Ikmdon  Ommty  CmmeU  ;  Ek  paHt  Aiktrt- 

dyl,  ee  L.  T.  B«p.  168 ;  <189a)  1  Q.  B.  190  ; 
it^.  T.  Awwr,  57  J.  P.  500 ; 
Ji^.  v.  FwrguBottf  54  J.  P.  lOl- 

Lord  ALVBB8T0KB,  OJ*.— The  points  rused 
in  fhia  ease  are  onoonbtedly  of  very  general 
importance.  They  have  been  most  admirably 
argned  before  ns  on  both  sides,  and  for  myseU 
-I  do  not  think  I  should  gain  anything  by 
iturther  oonsidering  the  matter,  and  I  am 
prepared  to  express  the  opinion  at  which  I  have 
■arrived.  The  roles  were  moved  upon  four 
grounds.  First — a  very  important  ground — ^that 
the  jusUces  who  are  members  of  the  tribunal 
.cannot  raise  the  objections  ocntemplated  by 
«ect.  42,  sub-sect.  2.  of  the  Licensing  Act  1872 ; 
secondly,  that,  if  they  do  so,  they  must  not 
Adjudid&te  upon  the  cases  in  respect  of  which 
they  have  given  notices ;  thirdly,  that  in  this 
particular  cose  the  justices  had  obtained  informa- 
tion upon  which  they  acted  contrary  to  the  pro* 
Tisions  of  sect.  ^  lu  the  Act ;  losUy,  a  special 
•objection  to  a  jottioe  named  Ur.  Bentall,  on  the 
4StoanA  that  he  had  talran  part  in  fheprooeedinge, 
which  would  undoubtedly,  it  was  saia,  invalidf^ 
iuB  action  or  any  judgment  to  which  he  was  a 
The  first  and  most  important  thing  is,  I 
to  lay  down  oertiUn  general  principles 
wMoh  are  derived  or  can  be  deduced  from  the 
-cases,  and  then  consider  what  are  the  rights  of 
the  justices  and  of  the  parties  in  regard  to  this 
maUnr,  having  regard  to  these  genenH  principles. 
I  think  it  is  quite  clear  that  the  justices  can  only 
act  upon  sworn  evidence  given  before  them,  ana 
if  in  any  cose  it  appeared  to  the  court  that  the 
justices  had  acted  upon  information  obtained 
otherwise  than  through  the  evidence,  their  pro- 
•ceedings  would  be,  and  oaght  to  be,  set  aside.  I 
tiiink  it  is  further  equally  clear,  not  so  much 
ifrom  the  decisions  as  from  the  legislation  and 
the  general  prindples  applicable  to  the  state  of 
-drounutanoes  with  whioh  the  leg^lation  is  deal- 
ing, that  it  would  not  invalidate  the  proceedings 
if  the  gostioes  had  become  acquainted  with  what 
I  may  call  the  general  circumstances  of  tiie  case, 
and  made  use  of  that  information  to  bring  to  the 
minds  of  persons  who  were  before  them  the  points 
that  tiiej  had  to  deal  with.  There  is  only  one 
otiier  pcnnt  which  I  wish  to  menticm,  because  it 


[Cx.  OF  AppI 


seems  to  me  an  important  one — namely,  that,  if  in 
any  particular  case  a  justice  has  private  informa- 
tion in  regard  to  that  particular  case,  he  ought 
not,  in  my  opinion,  to  sit  upon  that  case,  nor 
ought  he  to  do  anytfainj^  except  go  into  the 
witness-box  and  give  evidence;  or,  in  other, 
words*  if  a  cose  ever  arises  of  a  jiwtioe  havings 
particular  knowledge  in  regard  to  a  partionlar 
m^vidnal  or  against  a  panacnlai*  iadividasl,  <a 
with  regard  to  a  particulur  house,  that  knowledm 
can  onJy  be  maicle  andlable  or  can  only  m- 
utilised  for  the  purpose  of  the  case  by  means  of- 
his  giving  evidence  as  a  witness,  subject  to  cross- 
examination  in  the  ordinary  way.  I  mentoon 
these  broad  principles  first,  because  I  think  it 
right  to  make  it  owar  that  I  bear  them  in  view 
when  I  express  the  opinion  that  I  have  formed  as 
regards  what  the  justices  did  in  this  case.  I  will 
state  as  briefly  as  I  can,  but  sufficiently  fully,  what 
I  really  understand  the  justices  to  have  done  in 
this  case.  A  year  before  the  attention  of  the 
Famham  Bench  had  been  called  to  the  faot 
that  there  was  a  large  number,  or  that 
there  was  considered  to  be,  or  might  be, 
too  large  a  number  of  licensed  houses  for  the 
population  in  th^r  district,  aqd  preporattny 
to  tiie  procee^ngs  which  gave  rise  to  this  qum' 
tion,  information  was  ooUeeted  by  the  committee 
which,  in  my  opinion,  would  be  of  Tslne  ter 
purpose  of  directing  the  minds  of  an^  tribunal 
that  had  to  deal  with  it  to  the  question  or  tiia 
incidents  in  regard  to  various  houses,  which  would 
be  of  importance  when  the  matter  came  to  be  con- 
sidered, and  the  justices  hare  not  shrunk  from 
stating  that  they  did,  before  they  sat,  go  round 
and  make  themselves  acquainted  with  what  may 
be  called  the  surroimding  ciroumstanoes  of  each 
of  these  particular  houses.  I  think  it  is  going  a 
great  deal  too  far  to  say  that  applying  ti^r 
general  knowledge  of  the  district  to  the  cases 
that  the^  were  going  to  sit  upcm,  or  applying  the 
information  so  obtained,  would  invalidate  the  pro- 
ceedings, provided  that  everytlung  on  which  they 
wish  Uf  act  or  intend  to  act,  islnrought  to  the 
minds  of  the  persoos  against  whom  it  can  possibly 
be  used.  Tlwt  b^g  so,  the  jnistices  took  a  ooutbb 
to  which  at  present,  subject  to  the  legal  oineotioa 
with  which  I  will  deal  in  a  momoit,  I  think  no 
reasonable  objection  can  be  taken.  They  thought 
it  right,  when  they  were  dealing  with  the  question 
of  there  being  too  many  licensed  houses  in  the  dis- 
trict, that  the  case  of  every  house  should  be  investi- 
gated, and  certainly  the  justices  in  this  case,  if 
tiieir  affidavits  are  taken  as  representing  the  facts 
— and  the  contrary  is  not  suggested — md  investi- 
gate individually  each  case,  and  gave  no  decision 
until  after  the  cases  hiid  been  investigated. 
Therefore  that  they  acted  upon  the  principle  of 
fairly  considering  the  requirements  of  the  district, 
and  the  suitabiUty  of  each  particular  house,  I 
think  nobody  can  question.  In  that  state  oi 
circumstances,  Hr.  Avory's  first  objection  arises. 
It  is  a  very  important  objection,  and  one  whidi  I 
should  have  taken  time  to  consider  if  I  did  not 
think  it  was  oovered  by  authority,  but  it  is  a 
question  upon  which  I  mjtfUl  have  no  i«b1  doubt. 
He  says  jiu^ies  cannot  rather  themselves  give,  or 
cause  any  person  to  give  on  their  behauf,  the 
notice  of  an  intention  to  oppose  the  renewal  con- 
templated by  sub-sect.  2  of  sect.  42.  He  does  not 
dispute  that  t^ey  can  adjourn  the  case  on  objec- 
tion being  made,  and  that  they  can  hear  the  case 
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nltimatelj  when  the  holder  baa  been  oaUedto 
attend,  vithont  the  prerioaa  prewuibed  notioe 
having  been  ^Ten ;  bnt  he  says  on  an  objection 
bun^  made  most  mean  made  b;^  eomebody  to 
the  }astioea,  and  not  made  bj  the  jasticeB  them* 
e^Tefl.  That  nndonbtedly  raiaes  a  very  impw- 
tant  points  which  waa  oonaidered  by  Hawkins,  J. 
in  Beg.  t.  Angletea  Ju*tiee9  {ubi  tup.).  There 
has  tor  a  long  time  been  a  view,  whether  judici- 
ally decided  or  not,  that  jastioea  ooold  raise 
objectaona  to  Hoences  being  renewed.  That  th^ 
ought  to  be  able  to  do  so,  haTing  regard  to  tiieir 
fnnotions  and  dniaea  nndw  the  Lioenung  Acta.  I 
myself  have  no  donbt  at  all.  That  there  may  be 
many  oases  in  which  the  bqnor  traffic  cannot  be 
properly  controlled  tinless  justices  can  raise  such 
objections  I  think  there  is  no  doubt,  bat,  as  I 
have  aaid,  I  do  not  found  it  upon  general  prin- 
dples.  I  refer  to  tJie  decidona  or  opinima  aa 
itwy  have  been  ezpTeaaed  firom  time  to  time.  In 
the  year  1874^  in  the  oaae  of  Beg.  t.  Farguhetr 
(L.  Bep.  9  Q.  B.  at  p.  261),  Blaokbom,  J.  said  : 
"  Assuming  that  the  justices  might  of  their  own 
knowledge  make  the  objection  themselvee,  and  I 
do  not  say  that  it  is  not  imposdble  thi^ 
they  might,  yet  it  is  dear  that  they  ought 
not  to  Itave  decided  at  once,  because  no 
notdoe  had  been  given  to  the  appHoant,  and 
he  was  entitled  to  be  heard."  It  is  obrioas, 
whaieTer  the  actual  language  used,  that  Black- 
bum,  J.  thought  that  the  justices  might  be  able 
to  give  a  noUce,  and  when  the  matter  arose  in 
the  case  of  Beg.  v.  Merthyr  Tifdvil  Jxutieea  [ubi 
swp.)  Smith,  J.  put  the  construction  upon  the 
oaae  of  Beg.  t.  Farquhar  (ubi  cup.)  which  I  have 
zetored  to.  He  said :  "The  case  of  Beg.  t.  Far- 
quhair  tup.)  would  seem  to  show  that  the 
objection  mentioned  in  the  proriso  may  be  made 
by  the  justioeB  themselves " ;  and  in  the  oaae  of 
Beg.  V.  Ealea  (uii  tup.)  Oookbam,  CJ.  took  the 
same  view.  Therefore  there  was  during  a  series 
of  years  a  conuderable  amount  of  opinion — 
though  I  agree  no  actaal  decision — to  the  effect 
that  the  justices  could  raise  the  objections. 
When  the  matter  came  before  Hawkina,  J.  in  Uie 
case  of  Beg.  v.  Anglesea  Justices  [ubi  aup.)  he 
oertainlv  did  use  expressions  which  amply  sup- 
ported Mr.  Avory  in  urging  before  us  that  the 
opinion  of  that  learned  judge  was  that  the  objec- 
bon  must  be  raised  by  a  t^ird  person.  He  used 
the  expression  (65  L.  J.,  at  p.  15,  M.  G.) :  "  The 
language  of  the  proviso, '  on  an  objection  being 
made,*  can  only  mean  mjade  to  the  justices."  It 
ia  true  that  that  does  not  cover  the  oaae  of  an 
individual  justice  making  an  objection,  and  then 
oaaain^,  so  to  sj^eak,  to  act  aa  a  jnatice.  Bat  I 
think  it  is  only  fair  to  say  that  tiie  argument  of  Ur. 
Avory  was  well  founded  in  this,  that  the  opinion 
of  Hawkins,  J.  in  that  case  certainly  did  seem  to 
come  to  this,  that  the  justices  oould  not  raise  an 
objection.  Then  came  the  last  case,  the  case  of 
Baxter  v.  LeeJiA  (ubi  sup.),  in  which  there  is  an 
express  decision  of  Wills  and  Eennedv,  JJ.  to 
the  effect  that  the  justices  may  raise  the  objec* 
tion,  and,  having  raised  it,  may  adjourn  and  give 
notice.  It  would  be  perfectly  true  to  say  that  in 
that  case  the  justices  did  not  give  the  grounds  on 
which  they  were  going  to  entertun  the  objection ; 
but  it  certainly  seems  to  me  to  be  very  much 
^rer  to  those  whose  licences  were  going  to  be 
G^ueetioned  that  they  should  be  told  what  obiec- 
tions  were  going  to  be  raised  rather  t^an  that 
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they  should  not.  Therefore  that  partioular  btkq- 
mentaeenu  to  me  not  to  affsot  the  wei^t  of  tEat 
authority  of  Baxter  v.  Leehe  (ubi  sitp.),  in  which 
I  entirBlT  oonour,  and  which  ia  Mndmg  upon  thia 
court.  Then  thwe  is,  I  agree,  only  a  matter  of 
opinion,  bnt  it  seema  to  me  an  opinion  which  con- 
tains very  weighty  reasoning  indeed,  and  that  ia 
the  reasoning  of  Sir  Edward  Fiy  in  ^  case  dted 
from  the  juatioe  of  the  peaoe  (see  64  J.  P.,  p.  642], 
where  he  was  only  giving  his  opinion  after  oob- 
sideration  aa  chairman  of  quarter  sessiona ;  sod 
it  is  all  the  more  weighty  because  of  the  strong 
line  which  he  had  taken,  when  Fry,  L.J.,  in  the 
case  of  Leeeon  v.  Qeneral  Counal  of  Slediecd^ 
EductUum  and  Begittration  (ubi  sup.).  Therefore' 
I  come  to  Uie  conclusion  that  justices  can 
raise  these  objectiona  under  sect.  42,  and  that 
it  doea  not  mvalidate  the  prooeedings  that 
a  notioe  haa  been  snbseqoaitiy  given  by 
them.  But  it  ia  said  Mi.  Avcoy  that, 
that  being  so,  even  tiien  they  moat  not  rit  sad 
adjudicate.  That  contention  seems  to  me  to 
raise  the  fundomfflital  question.  What  is  the 
position  of  a  person  who  objects  P  Oerta^ily,. 
if  we  take  the  language  of  Lord  Hffl'sohul 
in  Boulter  v.  Kent  Jutiieet  (ubi  tup.),  in 
its  natural  sense,  the  objector  ia  not  in  the 
position  of  a  party,  and  it  seems  to  me  that, 
looking  to  tiie  duty  which  the  juatioee  have  to 
perform,  and  the  considerations  that  ought  to 
affect  them,  it  ia  not  right  to  r^^ard  a  person 
who  objects  on  the  grounds  whioh  have  been 
raised  in  this  objection  as  what  I  ma^  call  a 
personal  opponent  of  the  person  whose  boence  ia 
in  question,  or  aa  a  party  to  any  litigation.  It  ia 
in  that  respect  that  I  tmnk  th^  the  fact  that  the 
jnatioea  had  given  notioe  of  objection  does  not 
oar  them  from  snbeequently  acting  upon  the 
proceedings,  aasninii^  that  they  acted  witiMmt 
any  si^geati<nL  of  imprepw  l»aa,  or  of  having 
acted  on  improper  materials.  Therefore  I  now 
answer  the  question  which  I  left  open  in  the  esse 
of  Bex  V.  Kingston  Jutiicet;  £x  parte  J)aM% 
(86  L.  T.  Bep.  589),  where  I  merely  mdioated  mj. 
opinion  that  the  queetion  would  at  some  time  or 
other  have  to  be  decided  as  to  whether  or  not 
the  justices  oould  give  the  notices  of  objectioD. 
Certainly  in  a  case  where  the  jnstioes  were  of 
opinion  that  there  were  too  many  lioenaed  hooses 
in  the  district,  and  where  the  real  question  to  be 
considered  by  them  was  how  those  houses  were  to 
be  reduced,  it  would  be  very  unfortunate  if  the 
mere  fact  that  notices  of  objection  were  giran  by 
the  jnstoces  in  order  that  1^  whole  question 
might  be  fairly  and  Impartially  oonndared  should 
prevent  theae  jnatioea  from  sitting  and  acting 
in  the  case.  Mr.  Avory  has  contended  in  support 
of  these  rules  that  if  Uie  justioea  have  preju*^ed 
the  question  from  the  point  of  view  at  havuig 
previously  made  up  their  minds  that  there  ought 
to  be  a  reduction  in  the  number  of  licences,  thwr 
judgment  would  be  affected.  I  am  not  prepared 
either  to  agree  with,  or  to  dissent  from,  that 
argument.  It  certainly  is  not  this  case.  Bat 
where  it  is  seen  that  the  justices  have  approached 
the  question  of  wheth^  there  should  be  any 
reduction,  and,  if  so,  what  I'sdoction,  by  raising 
the  question  with  regard  to  every  lioenoe  in  the 
district,  it  seems  to  me  to  be  an  entirely  different 
consideration  altogether.  I  will  deal  ahortiywith 
the  third  objection,  that  the  justioea  have  acted 
upon  information  obtained  beforehand  and  not 

Digitized  by  Google 


Bxx  V.  Fauihak  JvancH;  JBa  parU  Smith. 


Aug.  23,  1902.] 


THE  LAW  TIMES. 


UoL.  LXxrvi.-846 


Or.  Of  App.] 


given  in  eridenoe.  I  aaled  to  tee  the  notes  in  the 
•only  case  which  was  reallj  argued  in  detail  before 
TIB,  and  which  is  agreed  to  be  typical  of  the  whole, 
md  I  find  that  all  the  points  on  whioh  the  objec- 
tions to  the  house  oonld  oe  founded  were  proTed  in 
evidence  in  the  case  of  the  Queen-street  Tarem,  of 
which  ULn.  Smith  is  licensee.  The  justices  hare 
all  said  that  every  substantive  matter  was  proved 
in  evidence,  and  that  they  have  not  acted  in  any 
sii^le  case  except  upon  the  evidenoe.  I  think,  U 
I  remember  nghtfr,  one  of  ttie  jostioes  says 
that  they  heafd  eaon  ease  separately,  that  notes 
were  taken  separately,  and  in  each  case  where 
neoessary  the  notes  oi  the  endenoe  were  read 
over  to  them  before  they  came  to  their  decision. 
Therefore  it  seems  to  me  impossible  to  eay  in 
laot  that  there  is  any  foundation  on  which  we 
ong^t  to  oomo  to  the  conclnrion  that  the  justices 
acted,  in  coming  to  their  decision,  upon  informa- 
tion whioh  they  obtcuned  elsewhere.  It  must  be 
distinctly  understood  that  I  express  my  opinion 
without  an^  hesitation  that  if  they  haa  so  acted 
in  getting  information  they  would  not  be  entitied 
to  use  any  information,  or  act  upon  anything, 
which  was  not  evidence  given  on  oath  before 
them.  Lastly,  there  ia  the  objection  that  is  taken 
with  regard  to  Mr.  Bentall,  and  I  think  tiiat 
onffht  to  be  stated  so  that  the  facts  may  be 
understood.  The  affidavit  on  whioh  the  rule  was 
moved  has  stated  a  rastdnticm  in  the  chapel : 
"  That  this  meeting  of  the  Snrrmr  Congregational 
Union  notes  with  satisfaction  the  efforts  ct  the 
Famham  magistrates  to  reduce  the  number  of 
licensed  houses  in  this  ancient  town,  which  are  in 
«xces8  as  to  namber  of  population  ^th  most 
«ther  towns  in  Surrey."  I  agree  thai  this  eeems 
a  very  harmless  resolution  and  one  which  in  itself 
woula  not  indicate  bias.  But  it  is  said  in  the 
«ame  affidavit  that  a  formal  objection  was  taken 
to  any  justices  sitting  who  had  attended  the 
meeting  of  the  Surrey  Congregational  Union 
on  the  oth  March  1902.  Mr.  Bentall  says  in  his 
affidavit  that  he  was  not  a  member  of  the  Congre- 
gational Union,  that  this  being  a  public  meeting 
and  the  resolution  not  having  any  direct  reference 
to  any  particular  action  or  any  particular  house, 
when  tiift  objection  was  first  taken  by  Mr.  Avory  it 
did  not  occur  to  his  mind  that  it  applied  to  him ; 
but  upon  the  second  day,  when  oounsel  expanded 
this  particular  objection,  he  understood  it,  and  he 
«t  once  got  up  and  retired  and  took  no  farther 
part  in  the  proceedings.  Thrai  the  applicants  for 
renewals  went  on.  It  seems  to  me  that  it  would 
be  ^oing  far  beyond  any  case  that  has  ever  been 
decided  to  hold  that  in  the  case  where  the  magis- 
trate retires,  and  the  parties  go  on  with  the  case, 
they  can  afterwards  raise  the  oojeotion.  I  entirely 
agree  with  what  has  been  put  forward  by  oouusel  in 
support  of  these  rules,  that  if  this  hiul  not  been 
known,  if  no  objection  had  been  taken,  but  it  bad 
afterwards  been  discovered  that  a  magistrate  who 
bad  taken  an  active  part  or  a  part  in  promoting 
a  particular  side,  had  sat,  the  fact  that  he  had  so 
sat  wonld  or  might  have  vitiated  the  proceedings. 
With  r^;ard  to  the  authorities  that  counsel  for 
the  applicants  referred  to — ^namely.  Beg.  v.  London 
County  Council:  Ex  parte  Akkendyh  (ubi  tup.), 
Reg.  V.  Fraeer  {uhi  and  Reg.  v.  Ferguson 

{uH  twp.),  they  are  all,  in  my  opinion,  illustrations 
of  the  principle  that  if  a  person  haa  taken  sides  in 
the  matter  in  which  he  is  called  upon  or  purports 
to  act  judicially,  he  cannot  be  allowed  to  act. 
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In  my  opinion  they  do  not  assist  the  applicants 
in  this  case  in  the  view  I  have  taken  of  the  facts. 
I  luve  therefore  come  to  the  conclusion  that  none 
of  the  four  grounds  on  whioh  these  rules  were 
moved  prevail,  and  that  the  rules  nisi  should  be 
dischaiged. 

Dablino,  J. — I  am  of  the  same  opinion.  In 
regard  to  the  point  that  the  mw;istratee  had 
made  up  their  minds  to  reduce  wese  Uoenoes, 
beoanse  they  had  come  to  the  concluucm,  with 
many  other  people  in  the  ne^chbonrbood,  that 
there  were  too  many  pnblio-houses  within  th^ 
district,  I  cannot  see  tiiat  there  is  any  objection 
whatevw  in  that.  They  must  have  had  some 
opinion  in  the  matter.  They  must  have  had 
one  of  three  opimons.  They  must  have  thought 
that  there  was  exaoti^  the  right  number  of 
houses,  in  which  case  if  an^  person  asked  fbr 
a  new  licence  it  might  be  said  that  the  m^is* 
trates  were  biassed  against  that,  because  they 
thought  there  were  already  the  right  number,  or 
they  must  have  tboi^ht  there  were  too  many,  or 
they  must  have  thought  there  were  too  few.  In 
either  case  it  might  be  said,  if  it  ware  proposed 
to  renew  a  licence  or  to  grant  a  new  licence, 
that  because  the  magistrates  had  got  an  opinion 
on  the  matter  that  there  were  just  enough 
lioenoee.  that  there  wore  too  many,  or  that  there 
were  too  few,  they  had  made  np  their  minds  and 
oould  not  oonsidn-  the  question.  To  my  mind 
the  Legislature  has  ooufided  this  Ucenno^  to 
magistrates  because  they  are  persons  in  a  position 
to  bring  to  bear  up<m  the  question  of  granting 
licences  their  experience  of  the  neighTOurhood 
and  of  the  necessities  of  the  neighbourhood. 
They  are  not  to  decide,  if  evidence  is  brought 
before  them,  regardless  of  the  evidence;  but 
when  it  is  provided  that  licences  should  be 
renewed,  as  I  say,  the  juatioes  must  come  to  the 
licensing  committee  with  some  sort  of  opinion 
on  the  question  such  as  I  have  indicated. 
Coming  there  with  the  opinion  which  they  held, 
that  there  were  really  too  many  licensed  honses 
in  this  neighbourhood,  and  that  it  would  be  a 
f^d  thing  if  there  were  fewer,  and  oontemplat- 
ma,  as  they  must  have  done,  tiiat  if  a  person 
asked  for  a  reneval  of  a  li<wnoe  it  might  very 
well  be  that  they  would  grant  it,  or  it  might 
very  well  be  that  Uiey  would  refuse  it,  it  is  said 
that  th^  oould  not  exercise  any  kind  of  jndg< 
ment  on  the  matter  unless  somebody,  who  might 
be  a  person  who  knew  nothing  whatever  about  it, 
got  up  and  oame  before  them  and  sfud:  "I 
object.  The  sort  of  person  who  gete  np  and 
objects  is  very  easily  obtained  if  he  is  wanted. 
It  is  perfectiy  clear,  I  think,  that  the  magistrates 
at  licensing  sessions  have  a  discretion.  If  I 
wanted  any  authority  for  that — and  it  is  to  be 
found  in  many  places — I  should  take  it  from  no 

glace  more  readily  than  from  what  was  said  by 
ir  Edward  Fry  quite  lately  at  the  Long  Ashton 
Licensing  Sessions  for  the  county  of  Somerset, 
where  he  said:  "The  duty  vested  in  licensing 
justices  is  a  discretionsry  one,"  and  then  he  went 
on  to  say  that  it  had  been,  objected  that  the  dis- 
cretion was  contingent  upon  an  objection  taken 
by  a  tliird  person,  and  that  the  justices  oonld  not 
take  an  objMtion  for  the  purpose  of  giving  them< 
selves  an  opportunity  of  exercising  that  discretion. 
He  said  :  *'  It  seems  an  unreasonable  construction 
of  sect.  42  of  the  Licensing  Act  1872  to  suppose 
that  the  msgiatrates  were  ab9olutelv4eprivM  of 
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itiiT  (^portniuty  of  exerowing  that  disoration 
nnleu  some  third  person  them  that  oppor- 
taBipf.  Thej  thoaght  tbej  might  take  an  ob- 
jeetion  for  thia  pnrpoee  of  ^ving  tiieiiuelTes  that 
opportiimtj,  and  by  aodoiw  th^did  not  express 
any  o(»udasion  or  any  bias  bcrrond  tM"gi»g 
it  a  qii6sti<m  that  ought  to  be  inqtdred  into. 
This  was  said  as  to  vhat  the  jusUoes  did  in  the 
jDartioalar  case  with  which  he  was  then  dealing. 
That,  I  think,  states  the  law  aecnrately,  and 
better  than  I  can  state  it  myself,  and  for  that 
reason  I  desire  to  adopt  those  words.  To  my 
mind  it  also  carries  the  other  pcnnt  that  the 
jnstices,  who  take  the  objection,  may  sit  and  hear 
the  application  for  the  licence,  because  that  is 
what  nappened  in  that  case,  and  that  was  bow 
the  question  arose.  When  the  justioes  came 
to  hear  applications  for  licences,  they  were 
objected  to  on  the  ground  that  the  objectors  were 
the  justices  who  were  trying  the  case,  and  Sir 
Edinird  Fry  haTing  said  what  I  have  quoted,  Uie 
jiutioea  went  on  to  hear  the  applicatirais  for 
uoenoes.  Tbevefbre,  to  my  mind,  it  is  rsally  not 
neoeesaiy  to  dwell  any  more  upon  that  p(^t ;  in 
fao^  the  two  points  are  only  one,  beoanse  there 
is  nothing  in  the  point  that  the  justioes  may 
not  object  unless  it  is  coupled  with  this :  *'  and 
proceed  to  hear  tiie  wplication  for  the  Uooioe," 
as  the  propofdiion  uiat  the  justices  may  not 
object  could  not  be  sustained.  It  would  not  be 
a  good  anflwoT  to  s^  you  cannot  object  because 
you  are  a  justice.  Therefore  it  is  one  point,  and 
not  two:  Oan  a  justice  formally  object  for  the 
purpose  of  allowing  himself  to  exercise  his  dis- 
cretion, and  then  proceed  to  hear  the  application 
for  a  licence  and  exercise  his  discretion  P  I  titiuk 
what  I  hare  read  from  Sir  Edward  Fit's  opinion 
is  enough  to  show  that  he  can.  It  follows  upon 
the  ^stinot  authority  ot  Baxter  v.  Leehe  (ufri  sup.), 
whioh  has  dedded  this  points  and  for  Baxter  t. 
Leehe  (uH  $up.)  there  is  authority  wfaidi  has  bem 
allnded  to  by  my  Lord  in  the  vanoos  oases  that  he 
has  mentioned.  The  only  thing  that  I  know  ot  to 
the  ctmtraiy  effect  is  the  ju^^ent  of  Hawkins,  J. 
in  the  case  of  Beg.  v.  Angleaea  JueHcea  (ubi  nip-)* 
That  decision  cannot,  to  my  mind,  be  reotmciled 
with  these  other  cases.  It  was  not  a  judgment 
td  the  Dirisional  Court ;  it  was  only  the  con- 
sidered judgment  of  a  single  judge,  and  therefore 
I  am  at  liberty  to  say  what  Ithink  abont  i^ 
whioh  is,  that  it  was  wrong. 

CuASHShh,  J. — I  entirely  agree.  I  think  the 
difficulty  here  arises  almost  entirely  from  the 
tact  t^t  the  licensing  justices  have  both  adminis- 
trative  functions  and  judicial  fxmctions,  and  that, 
as  so  often  happens  when  men  are  put  into  that 
position,  it  is  extremely  difficult  to  divide 
exBOtiy  what  are  their  judicial  fnnoticms  from 
those  whioh  are  their  administratiTe  fnnoti<nie. 
I  think  that  the  licensing  jnstioea  are  oleariy 
entitled  to  ^  in  th^  own  way  to  make  them- 
Belves  aoqnainted  with  the  character  of  thdr 
distri^  with  the  amount  of  pablic-honse  accom- 
modation that  thnre  is  existing  in  it,  and  all 
matters  of  that  sort.  A  large  number  of  the 
justices — local  gentlemen — would  probably  have 
the  information.  Jnstices  who  have  only  recently 
come  into  the  district  are  fully  entitled  to 
inquire,  and  not  judicially  to  inquire,  into  the 
general  circumstances  of  the  neighbourhood  to  fit 
them  for  performing  their  licensmg  duties,  to  give 
them  a  knowledge  of  the  place  and  the  wants  of 
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it,  and  whether  the  puiblio-hoase  accommodation 
is  too  mnoh  or  too  little,  and  things  of  that  sort. 
When  it  sets  to  the  righta  or  quMn  rights  of 
indiTidnBU  abont  renAwab— whetber  a  j^araenlar 
indiTidaal  ihonld  <n-  slurald  mt  have  his  lioanoo 
renewed— then  it  is  a  diflarent  matter;  ittheiv 
beomnes  a  jnditnal  matto*.    In  that  matter  it 
seems  to  me  the  justices  must  act  jndiinally.  Tho 
proceeding  is  at  any  rate  guosi  judicial,  and  the 
justices  must  not  act  upon  information  aoqmred 
behind  the  backs  ai  the  parties  without  giving- 
the  parties  the  fullest  information  to  enable  them 
to  understand  what  it  is  the  justices  aie  acting 
upcm,  and  without  giring  them  an  <^portunity  of 
inquiring  about  it  and  seeii^;  whether  they  agree 
with  it,  or  what  answer  thev  have  got  to  make,  or 
what  they  say  abont  those  facts.  There  is  nothing 
to  my  mind,  therefore,  objectionable  in  the 
general  character  of  the  inquiries  which  tbee& 
magistrates  made  for  the  porpoee  of  ascer- 
tai^ng  whether  or  not  the  suggestions  made 
to  them  by  the  othor  magisbates  in  the  conn^, 
that  in  thor  Patriot  Uiere  were  a  great  deal  too 
manr  pabUo  hooaeB,  ware  correct    The  my  in 
wUeh  they  entered  into  tiiat  inquiry  shows  what 
a  f nil  and  careful  report  it  must  have  been.  la 
the  course  of  that  rmx>rt  incidentally  the  persons 
who  made  it  furnished  information  not  merely 
on  the  general  qnestum,  npon  which  I  think  the 
inqniry  was  not  a  judicial  one,  but  they  also> 
furnished  information  whioh  would  be  usefol 
when  th^  come  to  the  judicial  ini^uiry.  and  it 
became  a  matter  of  considerable  difficult  how 
that  information  so  aoqmred  could  be  properly 
used.   So  long  as  the  iiuomiati<m  was  onlr  sup- 
plied to  the  magistrates  for  the  purpose  of  thair 
not  acting  upon  it,  bat  for  the  purpose  of  thair 
usii^  it  to  make  inquiries  when  the  different 
cases  ot  these  applicants  for  renevralB  came  <m,  I 
think  it  was  nnob  jeotionable.  It  is  a  little  donbt- 
fol,  no  doubt,  and  a  little  dangerona,  beoanae  it 
was  BO  very  likely  to  be  misused;  but  in  this  caac^ 
as  far  as  I  can  see,  the  information  really  mm 
used  merely  for  the  purpose  of  making  foil 
inqiuries  into  each  of  tne  cases  when  it  came  on,, 
and  deciding  each  of  those  cases  judicially  and 
aooQi^g  to  tite  evideawe  b^ore  the  ooort.  That 
dispoaea  of  a  certain  pcnrtion  of  l^e  objeotioiu  tc^ 
these  proceeding.   There  remains  only  tJie  ques- 
tion about  the  right  of  the  justices  themselves  to- 
be  the  objecting  parties,  and  their  rufht,  if  they 
are  the  objectma  parties,  to  sit.    I  tldnk  the 
difficulty  upon  t£at  point  arises  partly  from  the 
different  view  that  Hr.  Avory  apparently  takee, 
and  which  questitms  I  asked  mm  in  the  course  of 
the  argument  showed  that  he  does  take,  as  to 
what  an  objection  means  in  this  section.  I  take 
the  view,  about  which  I  intmded  to  have  said 
■nmflj-liwg  more  fnlly,  whiidi  has  been  pnt  qmte 
(dearly  n  niy  Imiunr  Darling,  in  what  he  haa 
said  inreKoenoe  to  Sir  Edward  Fry's  opinion  oC 
iho  matter,  and  I  do  not  tiiink  I  oan  improve 
upon  that  Substantially  it  is  that  the  objectitm 
taken  by  the  justioes  is  not  to  make  the  justioee 
themsefveB  parties  to  an  opposition  in  the  swso 
tiiatth^  are  oppoang  parties  to  the  person  who 
is  requiring  his  licence,  but  is  simply  in  the 
natuTO  of  a  notice  that  they  propose  to  exercise 
thmr  discretion  in  t^t  matter,  and  that  it  is 
done  for  tho  puipose  of  enabling  them  to  eiercieft 
their  discretion  in  tiiat  matter.   Those,  I  think, 
are  the  eubstantiid  points  in  this  case,  and  I  do 
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tiot  think  it  is  neoemry  to  add  luiTlhiiv  further 

«o  the  matfeBr.        ^^^^  diieharged  with  <mU, 

From  tiiis  decision  the  licence-holders  appealed. 

Jww  14,  10,  and  17.~Z)anc];t0er<«.  E.G.  and 
^oroce  ^tjoru,  K.O.  (SWuiwn  and  W.  0.  WiUit 
with  them)  for  Jane  Smith,  the  licence-holder 
in  tiie  first  appeal.-— The  justices  cannot  be  them^ 
aelvea  objectors  as  well  as  judgea  in  the  case  of 
an  a^plioatiim  for  a  renewal  of  a  licence.  The 
onestiott  depends  col  seot.  42  of  the  Lioenw^ 
Aet  1872.  It  could  no^have  been  in  the  oontem* 
jplation  of  the  Legislature  that  jostioes  might  be 
objectors  under  that  section,  for  the  justices  are 
the  only  persons  to  whmn  an  objection  can  be 
madei  th^  are  the  on^  persons  Required  to  take 
aotiiMi  upm.  it,  and  they  are  the  only  pettons  Who 
are.  to  near  and  determine  it.  If  jostioes  were 
(UlDwed  to  adjudicate  upon  tb^r  own  objeoticms 
made  to  thenuelTes,  it  would  be  a  departure  from 
the  first  principles  of  jnatiosw  See  the  judgment 
«f  Fftwlcuis.  J.  in 

Uag.  T.  Anglnia  JtMttec*,  65  L.  J.  12,  IL  C. 

*Fhe  point  has  been  discussed  in  other  cases,  but 
ft  became  nnneoessaay  then  for  the  oomt  to 
deode  it : 

Rtg.  T.  fbrgtAor,  L.  Bap.  9  Q.  B.  856 1 

Boctfr  T.  L»e\»,  79  L.  T.  Bep.  188. 

The  oinnions  that  may  have  been  expressed  in 
those  two  oases  are  therefore  not  to  be  relied  on. 
■The  power  cdbftded  to  the  jnstices  in  these  matters 
is  to  be  exercised  by  them  "  judioiaUy."  That  has 
been  laid  down  by  Lord  Halsbnry  m  the  A>nae 
of  Lords : 

Bkarv  y.  Wai^fUld,  04  L.  T.  Bsp.  180 ;  (1891) 
A.  C.  178. 

If  it  was  possible  for  justices  to  be  objectors,  then 
those  josoces  who  make  objections  ought  not  to 
remain  on  the  bench  when  th^  objections  were 
bung  heeurd.  Li  the  case  of  an  application  iot 
a  renewal  of  a  IioenGe,.the  a^plioatum  most  be 
nanted  nnleas  an  objection  has  been  made,  and 
we  burden  of  proof  is  on  the  objector : 

Svofu  T.  Conway  Jutticn,  82  L.  T.  Bep.  704; 
(1900)  2  Q.  B.  224. 

A  justioe  who  has  made  an  objeotitm  ooght  to 
m  into  the  witaess-bcHt,  instead  of  remaining  <at 
uie  bench: 

Am  T.  AntTitK  Juttiett,  (1901)  2  Ir.  B.  133, 168. 

Here  all  the  justices  were  toasaed.  They  came  to 
the  bench  with  a  determination  in  their  minds, 
before  tber  had  liMurd  anr  evidence,  to  refuse 
eome  of  the  applications  for  a  renewaL  They 
■had  also  previously  collected  evidence  against  some 
of  the  licensed  houseB,  and  in  this  way  ther  were 
•prejndioed  agunst  them.  They  referred  also  to 

Beg.  V.  Main,  48  L.  T.  Bsp.  785 ; 

£•9.  T.  ir«rthv*- Tv<va /(wMmi,  14  Q.  B.  IMt.  684 ; 

BoulUr  T.  Kent  Jtutww,  77  L.  T.  Btp.  888 ;  (1897) 

a:  C.  556 ; 

B9g.  T.  London  County  Council ;  Xa  parte  Aklten- 

dyi,  66  I.  T.  Sep.  168 ;  (1892)  1  Q.  B.  190 ; 
^'  '     fioyal  Aquarium  and  Sunaner  and  Winter  Oarden ' 

Society  Lvnitod  r.  ParkinBon,66  L.  T.  Bsp.  513; 

(1892)  1  Q.  B.  481 ; 
£Mtm  T.  Omural  Medical  Council,  81  L.  T.  Bep. 

849;  43  Ch.  Dir.  866; 
AUinton  v.  Qeneral  Medical  CowneH,  70  L.  T.  Bep. 

471;  (1894)  1  Q.B.  750j 


B$g.  T.  Sumd^land  JuMeea,  85  h.  t.  Bsp.  189.^ 

(1901)aE.B.  857: 
Beg.  T.  ProMer,  57  J.  P.  500 ; 
Beg.  T.  WaleaU  Jutticee,  24  L.  T.  Bspi  0.  8.  llli  ' 
Beg.  T.  Sylveeter,  5  L.  T.  Bsp.  794. 

Dittumal  for  the  lioence-holdws  in'  the  eight 
other  appeals. 

F.  tow,  K.O.  and  Q.  F.  Hohler  for  th6  justloeif. 
—The  question  here  does  not  depend  entindy  on 
the  meaning  of  sect  42  oi  the  Licensing  Act  1872, 
There  mi^ht  be  cases  in  whksh  tluB  droamstaacei 
under  which  jnstioes  appeared  as  objectors  might 
disqualify  them  from  also  acting  as  jastioes  ia 
deciditag  whether  a  Ucesoe  sboula  be  reneired  <Jr 
not.  But  there  is  no  reasOn  why  this  oooK  should 
lay  it  down  as  a  hard  and  fast  rale  that  under  no 
oiroumBtances  can  jtistices  be  also  objectors. 
Justices  in  these  manors  are  not  required  to  act 
judicially  in  the  strict  sense  of  the  word.  As  tb 
the  expresuon  used  by  Lord  Halsbury  in  Sharp  t. 
WakdUld  {ubi  rap.),  which  has  been  cited  by  tbs 
appellants,  it  appears  from  the  shorthand  notes  of 
BouUer  v.  Knu  Jtuticet  {vbi  tup.)  that  Lord 
Halsbury  said  in  that  case  that  in  Sharp  r. 
WalteJUli  he  had  used  the  word  "  judicially " 
simply  as  opposed  to  "  capriciously."  One  of  thb 
duties  of  justices  in  hearing  applioattons  for  the 
renewal  of  licenoes  is  to  protect  the  public : 

Boulter  T.  Kent  Juiticee  {ubi  tup.). 
Here  the  notice  of  objection  given  b^  the  josticea 
was  based  uwm  a  pnbUc  ground— vu.,  ttie  si:q>er- 
fluitr  of  pablio-houses  in  the  district  Itn^htwell 
be  tae  dnty  of  the  justices  in  certain  oases  to  take 
objection  to  the  rmewal  of  a  licence  if  no  <me  else 
waa  willing  to  oome  f<»ward  for  that  purpose. 
There  can  be  no  injnslioa  in  tiie  jostioea  pomting 
oat  to  the  lie«ioe.noldere  the  case  vdiieh  will  be 
made  8^;ujwt  them.  There  are  deeirioM  whMi 
shoW  that  justioea  may  theouelves  be  fd^jeetors  t 

-  Beg,  V.  Sowmrd  and  othert,  XMvntmg  Juetieee  of 
CongUton,  60  L.  T.  Bsp.  960  1  23  Q.  a  Dir.  508 ; 
WMgen  r.  Matting  JutHcee,  66  L.  T.  Bsp,  388 1 

(1899)  1  0.6.368; 
Dakin.  v.  Parker,  71  L.  T.  Bap.  379 ;  (1894)  2  Q.  B. 
556.  . 

As  to  the  other  points  taken  by  the  appellants, 
it  is  dear  from  the  affidavits  that  the  endeBioe  on 
which  the  jostioes  actsd  was  all  given  on  oath. 
There  is  no  ground  for  saying  that  the  justices 
acted  on  the  report  of  their  committee.  That 
report  did  not  refer  to  any  particular  Hcenee,  but 
dealt  solely  with  the  question  of  the  advisability 
of  redu<dng  the  nombm-  of  licensed  bousea  in  the 
district  Upon  the  question  whether  mandamue 
was  the  proper  rauedy  or  whetbo*  the  appellants 
ought  not  to  have  appealed  to  qouter  sesnone, 
-they  referred  to 

Bern  T.  Biehop  of  Chnter,  2  Sba.  797; 

B§g.  r.  JutUote  fioathporf,  88  L.  T.  Bap.  189 ; 
nosk 

Beg.  T.  Bmilk  and  oAm,  L.  Bsp.  8  Q.  B.  146. 
-i«»v,K.a  in  reply.  ^^^^ 

June  23.— OoLLZirs,  read  the  following 

judgment:— This  is  an  am>«il  from  the  decisitni 
of  the  Divisicmal  Oourt  discharging  a  rule  for  a 
nutndamtu  addressed  to  the  licensing  justices  of 
the  Famham  Petty  Sesuonal  Division  of  the 
county  of  Surrey,  calling  upon  them  to  show 
cause  why  a  writ  of  mancuimns  ahouM  not  issue 
oommanmng  them  to  hold  a  further  adjonnuuoit 
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ot  the  annoftl  lioenaing  meeting  and  to  hear  and 
determine  aocording  to  law  certain  applicationa 
for  the  renewal  of  Uoences.  The  case  la  one  of 
importanoe*  as  the  qaeetion  raised  goes  to  the 
root  of  the  law  and  praotioe  in  the  matter  of  the 
renewal  of  licences.  The  circamstanoes  are 
elrartlj  Uiese :  In  Feb.  1891  a  letter  was 
addressed  by  the  cleric  of  the  peace  of  the  county 
to  the  olerk  of  the  Famham  jostices  informing 
him  that  the  attention  of  the  county  lioenaing 
committee  had  been  called  to  the  lai^  nnmber 
of  lioenoes  exiating  in  the  pariah  of  Famham  and 
Famham  Enral,  pointing  ont  that  the  proportion 
was  largely  in  excess  d:  any  other  puieh  in  the 
oonnty,  and  stating  tbali  it  was  the  OEnnion  <it  the 
committee — that  ia,  the  confirming  committee— 
that  steps  ehould  be  taken,  whereby  the  licences 
of  a  anbstantial  number  of  anch  bOQaea  ahoold  be 
diaocmldnned,  and  inviting  the  justices  to  consider 
this  qneation  at  tbwr  next  annual  Ucenaing 
meeting.  The  jostices,  as  appears  by  the  affidavit 
ot  their  chairman,  addreased  themselves  to  the 
oonsideiation  of  the  question  raised  by  this 
letter,  and  appointed  a  committee  to  conaidw 
the  atatiatics  referred  to  in  the  letter.  Upon  the 
report  of  this  committee,  which  was  nnammooaly 
adopted,  the  committee  were  authorised  to 
inquire  into  the  condition,  position,  and  oircum- 
stancd  of  each  Uoenaed  bouae  in  the  Famham 
diatrict,  which  they  accordingly  proceeded  to  do 
— first,  by  framing  questions  aiddreesed  to  the 
owners  of  the  houses,  and  afterwards  by  personal 
inapeotion,  the  reanlta  of  which  were  duly  nported 
to  the  lioendiw  jnstaces,  with  Teoommendmons 
which  were  adt^ted  by  tiiem  with  one  diaaen- 
tient.  It  ia  dear  from  thdr  nport  that  th^ 
were  of  0|dnion  that  the  only  fair  and  aatia* 
factory  way  of  dealing  with  the  question  was  to 
cause  objectiona  to  be  served  on  all  the  owners 
of  licensed  honsea,  so  that  the  case  of  each  of 
them  might  be  formally  inquired  into,  and  for 
this  purpose  authority  was  given  to  the  justices* 
olerk  to  object  ,  to  such  renewals  on  the  general 
ground  that  the  houses  were  not  required,  and 
also  on  special  grounds  set  out  in  the  notice. 
These  objections  were  signed  by  the  clerk  stating 
that  he  was  acting  under  the  instructions  of  the 
justices  present  at  the  annual  licensing  meeting. 
At  the  general  annual  licensing  meeting  held  on 
the  let  March  a  certain  Mr.  Hayes  objected  to 
the  renewal  of  all  t^e  licences  in  urban  Famham  . 
and  the  ohairman  of  the  justices,  on  behalf  cA 
tlvB  jostioes,  made  objection  to  the  renewal  of  the 
fortr^five  Uoenoes  in  the  Famham  urban  district, 
statmg  that  tin  reason  why  the  justices  thus 
raised  objections  was  "in  order  that  every  one 
of  tiie  licensees  might  have  equal  opportunities 
of  raving  evidence  before  them,  and  tifae  justices 
mtnit  thus  be  enabled  to  dedde  with  justice 
and  faimesa,"  and  the  meeting  waa  accordingly 
adjourned  until  the  14th  March  following,  and 
inatruotiona  were  given  to  Mr.  Mason,  the 
deputy  clerk,  to  serve  formal  notice  ^  in  each 
case,  requiring  the  licensees  to  attend  in  person 
and  stating  the  grounds  of  objection.  When  the 
caaea  came  on  for  hearing,  evidence  on  oath  was 
given  in  support  of  the  objections,  and  questions 
were  put  by  the  chairman  based  on  the  facta 
coUected  by  the  committee.  A  copy  of  the 
report  itaeli  had  been  placed  by  thn  justices  in 
the  hands  ct  counsel  for  the  appuoants.  The  rule 
ntii  was  obtained  on  the  ground  that  the  jostices 


were  incapacitated  from  dealij^;  witii  the  queatatm 
of  the  renewal  of  lioencea,  inasmuch  as  they  were 
at  once  parties  and  judges,  that  they  had  acted 
upon  evidence  not  taken  upon  oath  as  provided 
by  aub-sect.  3  of  aect.  42  of  tho  Lioenaing  Act 
1872,  and  that  they  mnat  be  deemed  in  law  to 
be  biaaed  on  the  ground  that  they  had  predeter- 
mined to  refuse  the  renewal  ox  some  of  the 
licences  and  had  already  inquired  into  the  cases. 
There  waa  also  a  fiarticular  objection  to  one  ol 
the  nu^istratea,  whioh  I  will  deal  with,  if  neces- 
aary,  later  oc.  In  conaidering  how  far  these 
pointa  are  material  it  ia  aeceaaary  to  understand 
preoaaly  what  ia  tiie  character  in  which  the  jnS' 
tioes  are  requhred  by  law  to  deal  with  qaestmiB 
of  renewal.  Whatever  views  may  have  been  held 
as  to  their  poeititm  before  BouUer  v.  Ktni  /Mfioei 
{vhi  $up.)  was  decided  in  the  House  of  Lords,  it 
is  now  dear  that  in  the  granting  or  refusing  of 
renewals  the  justices  do  not  ait  as  a  court,  and 
that  the  transaction  itaelf  is  in  no  sense  b.  lit  to 
which  there  are  parties.  The  objeotor  is  not  a 
"party";  his  function  ia  merely  to  inform  the 
mmd  of  the  tribunal  to  enable  it  rightly  to  exer- 
cise its  discretion  whether  to  grant  the  privilege 
of  a  licence  or  not.  Thia  point  la  so  matenal 
to  the  true  appreciation  of  the  cardinal  considera- 
tion in  these  oases  that  I  propose  to  read  one  or 
two  passagee  from  the  judgment  of  Lord  Halsbnry, 
L.C.,  and  Lord  Hersohell,  in  the  case  I  have  joat 
referred  to.  Lord  HiUsbuiy  said:  "Thec^erenoa 
between  the  procedure  of  a  oonrt  and  of  tin 
lioenwnfc  meeting  is  not  only  one  ot  ftcnnenclatme. 
Whm  justices  are  aotimp  as  a  court  of  any  sort 
the^  must  proceed  aocormng  to  the  regular  roles 
which  are  applicable  to  all  courts  of  justice;  but 
in  respect  oi  an  application  for  a  licence  or  its 
refusal  they  may  and  constantiy  do  receive  repre- 
sentations not  on  oath."  He  then  quotes  Lord 
KenyoD,  who  in  1790,  in  the  case  of  Rex  r. 
Dovmee  (3  T.  R.  560),  when  holding  a  licence  bad 
because  it  was  granted  at  a  private  meeting,  did 
not  rely  upon  the  general  principle  t^at  all 
courts  of  justice  most  be  open,  but  upon  the 
ground  that  t^e  statute  directed  it,  and  added 
that  the  construction  of  the  then  statute  law  was 
advantageous  to  the  public  because  it  was  "of 
importance  to  the  public  that  licencea  of  thia 
sort  should  be  granted  openly  and  not  by  atealth, 
in  order  that  they  may  have  an  opportunity  of 
objectii]^  to  the  granting  of  these  Ucenoes  t» 
partionlar  persona  on  the  ground  of  unfitoesa." 
Lord  Halsbury  adds :  "The  Acts  referred  to  by 
the  learned  judge  were  repealed  by  the  Act  (s 
1828.  But  a  careful  distinction  appears  to  me 
alwaya  to  have  been  observed  between  tiie  same 
bodies  acting  as  a  court  and  dedding  qneations  ot 
lioenaing  at  a  licensing  meeting  of  the  justioea." 
Further  on  he  says :  "  But  if  I  am  right  in  the 
distinction  I  have  drawn  between  a  magistrates' 
meeting  for  licensing  purposes  and  ooarts, 
although  consist^  of  the  same  persons,  it  would 
be  the  height  oi  absurdity  to  suppose  that  the 
Legislature  intended  to  include  in  the  definitim 
and  to  make  applicable  to  that  definition  persons 
who  were  in  fact  justices  of  the  peace,  but  who 
in  the  particular  matter  here  referred  to — nameljv 
*  licenamg' — were  not  occnimng  the  podtion  of 
judges  at  all,  but  were  enanamng  disoretionuy 
jurisdiction  as  to  how  many  pnWc-honses  thev 
would  permitina  dlstriot,  or  what  persims  shoula 
carry  them  on."  Lord  Hersdnll  (77  L.  T.  lUfp. 
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at  p.  292 ;  (1897)  A.  C.  at  p.  569)  said  as  foUows  : 
"  Peiwma  objecting  to  the  grant  of  a  licence 
are  not^  I  think,  parties  to  the  proceedinKs  on 
the  ap^ioatum  in  any  proper  eenae  of  the 
term.  The  qneation  la  not  oo»  inter  parte*  at  all. 
The  justices  hare  an  absolate  cUsoretion  to  deter- 
mine, in  the  interest  of  the  pablic,  whether  a 
licence  ought  to  be  ^^ranted,  and  every  member  of 
the  public  may  object  to  the  grant  on  pul^c 
^unds,  apart  from  any  individual  right  or 
mterest  of  nis  own.  The  applicant  seeks  a  privi- 
lege. A  member  of  the  public  who  objects 
merely  informs  the  mind  of  tne  conrt  to  enable  it 
rightly  to  exercise  its  discretion  whether  to  grant 
tbatprivileKe  or  not.  A  decision  that  a  licence 
should  not  ' oe  granted  is  a  decision  that  it  would 
not  be  for  the  public  benefit  to  grant  it.  It  is  not 
a  decision  that  the  objector  has  a  right  to  have 
it  refused.  It  is  not,  properly  speaking,  a  deter- 
mination in  his  favour.  It  is,  Ithink,  a  fallacy 
to  ti«at  the  refusal  as  necessarily  induced  by  a 
particular  objector.  Every  member  ot  the  local 
oommnnity  might  object.  Would  they  all, 
titen,  become  "the  other  party"?  There  is.  in 
truth,  no  Its,  no  oontrorersy  inter  partes,  and  no 
dedsiott  in  favour  of  one  of  them  and  against  the 
other,  unless,  indeed,  the  entire  public  are 
retarded  as  tiie  other  party,  ^for  if  a  licence 
be  refused  on  the  ground  that  it  was  not  needed 
to  supply  the  legitimate  wants  of  the  neighbour- 
hood, the  decision  is  really  in  favour  of  the  public 
at  large.  Tiie  provision  contained  in  sect.  2 
seems,  then,  to  me,  an  additional  reason  for 
holding  that  an  appeal  from  the  act  of  the 
justices  in  refusing  a  licence  is  not  an  appeal 
from  a  '  conviction  or  order '  of  a  court  of 
summary  jurisdiction."  The  standard,  therefore, 
to  be  applied  in  determining  whether  jastioes 
have  Inoapaoitated  themselvea  fo>m  dealing  with 
tiie  renewal  of  Uooooes  is  not  in  any  sense  that 
applicable  ho  judges  dealing  with  litigaticm. 
Horeorer,  fhdr  pontion  in  rdalion  to  the  r^ht 
of  objecting  is  n<^  res  integra.  Since  Beg.  v. 
FarqtUiar  {vhi  sup.),  at  all  events,  decided  in  1874, 
the  practice  has  been  that  they  might,  when 
dronmstainoee  required  it,  themselves  make  or 
cause  to  be  made  an  objection,  at  all  events  pro- 
vided they  adjonmed  for  the  purpose  of  hearing 
it  and  caused  the  neoessaiy  notice  to  be  serv^ 
requiring  attendance  upon  a  future  day.  I  think 
this  practice  was  founded  on  a  true  view  of  the 
law  for  reasons  which  I  will  state  hereafter,  but, 
■whether  it  is  or  not,  I  think  it  has  been  treated 
as  law  for  nearly  thirty  years,  and  ought  not  to 
he  now  disturbed.  In  JReg.  v.  Eales  (ubi  sup.), 
decided  in  1880,  it  is  thus  referred  to  bj  Cock- 
bum,  0. J.  He  says :  "  And  although  by  a 
praotioe  founded  upon  a  dictum  in  the  case  of 
Meg.  T.  .TVxrgu&or  an  objection  may  be  made  by 
the  justioea  themselves,  it  must  be  iraon  one 
those  four  groonds"  (it  was  a  oase  nnwr  the  Act 
of  1869)  "and  the  particnlar  ground  of  such 
objection  should  be  notified  to  the  appellants 
in  order  that  an  opportunity  may  be  given  to 
meet  it.*'  He  there  treats  the  practice  as 
established  and  in  no  way  dissents  from  it. 
It  has  been  treated  as  law  in  more  than  one 
case  referred  to  in  argument,  and  was  formally 
decided  to  be  so  in  1^8  in  Baxter  v.  Leche  (ubi 
sup ).  It  is  true  that  a  different  view  was  taken 
by  Hawkins,  J.  in  Reg.  v.  AngUsea  Justices 
(%bi  sup.).  But  in  the  same  oase  that  learned 
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judge  upheld  a  dedsion  based  upon  a  notice 
given  by  the  chief  constable  apparentiy  at  the 
mstonce  of  the  licensing  justices  themselves. 
And  on  ttie  general  question  whether  tiiere  is 
such  inoompatibilit^  between  the  portion  of  the 
justices  who  adjudicate  and  that  oi  an  objector 
that  the  two  cannot  be  combined,  it  seems  to  me 
to  be  immaterial  whether  the  objection  is  made 
personally  by  the  justioes  or  by  somebody  else  at 
their  instance,  and  from  the  reported  oases  it 
seems  to  be  a  very  common  practice,  and  one 
that  has  never  been  questioned,  for  the  objection 
to  be  made  at  the  instance  of  the  justices,  if  not 
in  their  name.  The  observations  of  Hawkins,  J. 
in  the  case  referred  to  are  very  valuable  as  to  the 
discretion  of  justices,  and  their  right  to  discuss 
among  themselves  matters  affecting  the  expe- 
diency of  renewals,  and  their  right  to  take  steps 
to  have  a  full  investigation  of  them.  On  the 
same  point  Lord  Halsbnry,  in  Sharp  v.  Wake- 
field {ubi  sup.)  says :  "  By  the  express  language 
of  the  statute,  which  is  still  the  governing  statute, 
the  gruit  of  a  licence  is  expressly  within  the  dis^ 
cretion  of  the  magistrates.  For  the  reasons  to  be 
stated  presmtly,  1  am  of  opinion  that  no  legis- 
lation has  ever  altered  that  provision ;  but,  if  one 
were  to  argue  d  priori,  what  possible  reason  could 
there  be  for  limiting  the  discretion  of  the  justioes 
to  the  first  grant  of  the  lioenoe  P  It  is  not  denied 
that  for  the  purpose  of  the  original  grant  it  is 
within  the  power  and  even  the  dn^  of  the  magis- 
trates to  consider  the  wants  of  the  neighbourhood 
with  reference  both  to  its  population,  means  of 
inspection  by  proper  authorities,  and  ao  forth." 
The  key  to  the  position  appears  to  be  that  the 
justices  in  dealing  with  licences  are  not  a  judicial 
body ;  that  th^  are  deliberately  appointed  because 
from  their  circnmstances  they  are  likely  to  have 
local  knowlei^e;  and  it  cannot  have  been  (he 
intention  cmE  the  Lwislatnre  (hat  they  should 
divest  themselves  <^  ul  snoh  knowledge  in  dealing 
with  qnestiras  ot  lioences.  It  would  be  a  great 
public  misfortune  if  they  were  bound  to  determine 
the  question  merely  on  materials  provided  by  the 
individmtl  who  happened  to  object,  and  were 
oonstnuned  to  mt  by  in  silence  although  th^  had 
reascm  to  suppose  that  there  were  very  good 
^unds  which  ought  to  be  inquired  into  before 
tiie  matter  was  decided;  and  yet,  if  they  were 
debarred  from  making  an  objection  or  causing 
one  to  be  made,  these  facts  never  ooald  be  inq  aired 
into,  and  the  licence  would  have  to  be  disposed  of 
without  the  necessary  investigation.  1  thinkj 
therefore,  that  the  practice  is  not  only  inveterate 
but  is  founded  on  a  true  view  of  the  function  of 
justices  in  relation  to  the  matter.  U  that  be  so, 
the  stuidard  to  be  applied  in  considering  the 
question  of  bias  mnat  oe  om  which  admits  t^e 
right  of  the  justices  to  be  at  one  and  the  sune 
tome  objectors  and  judges  in  the  sense  in  which 
tiiey  are  judges  in  such  matters,  and  therefore 
the  standard  laid  down  in  such  oases  as  Lesson  v. 
General  Medieal  Council  {ubi  sup.)  and  AUinson  v. 
OmeroZ  Medical  Council  {ubi  sup.)  is  not  appli- 
cable to  them.  They  fall  ontside  their  principle 
for  two  reasons — first,  that  they  are  empowered 
by  law  to  fill  the  two  capacities ;  and  secondly, 
that,  rightiy  understood,  the  two  capacities  are 
not  incompatible  in  the  sense  in  which  in  those 
oases  they  were  assumed  to  be  incompatible, 
because,  as  has  already  been  pointed  ont,  in 
making  tiie  objection  they  do  not  in  any  senne 
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become  parties  to  the  litigation  or  ai^thlng  anftlo^ 
eons  thereto.  They  are  simplj  iiaJdn^  the  only  or 
the  best  arailable  oonrae  to  enable  matters  vitu  to 
the  exercise  of  their  discretion  to  be  fonnallj  and 
fairly  oonuderedm>enly  before  them.  Assuming, 
therefore,  what  I  r^^rd  as  d^rly  establishM 
by  the  eridenoe,  that  what  was  done  by  the 
jostices  in  this  case  was  honestly  done  to  enable 
them  to  seoare  a  fall  inreetigation  of  the  facts 
for  the  pnrpose  of  avoiding  the  injustice  which 
miaht  arise  if  they  had  to  deal  with  the  question 
witnout  such  materials,  and  upon  one  or  more 
isolated  applications  only,  I  think  they  wwe 
irithin  their  lights  in  doins  what  thqy  md,  and 
were  not  thereby  debama  &oin  sittiag  and 
denMiflg  npon  the  question  of  renewals.  Tlieir 
wipsuuTand  fnndamental  diwreticm  in  tike  matter 
■of  granting  or  refuting  ^^pUo^iou  for  new 
lioraoes  remainB  v^iea  they  are  invited  to  deal 
with  leoewala,  except  so  far,  and  only  so  tar,  as  it 
is  oonditi<nted  by  sect  42  of  the  Act  of  1872,  as 
amended  by  eaot  26  of  the  iiijt  of  1874,  whioh 
relates  to  procedure  only :  (see  Sharp  t.  WaJtefUlA, 
<4  Ii.  T.  at  p.  182 ;  (1891)  A  G.  at  p.  182). 
In  my  opimon  the  course  the  justices  took 
involred  no  predetermination  of  any  point,  bat 
merely  secured  a  fall  and  informed  ^scussion  of 
the  whole  subject.  It  is  not  denied  that  on  the 
hearing  all  the  formalities  of  the  42nd  section 
were  complied  witK  The  respondents  indeed 
oontmd  that  the  justices  could  hare  ezeroised 
their  discretion  without  oomplylng  wltti  titeee 
oonditMHta.  but  I  think  tiie  oaae  of  Evan*  r. 
ComMH  JtuftMs  [vHn  stip.)  driian  them  from 
jtdTancuig  that  oontentitm  in  this  ooort.  I  agree 
therefore^  witii  the  dedtim  of  the  IMvisional 
0<Hut,  and  it  is  not  neoeesary  to  discuss  In  detail 
"the  numfflous  cases  which  were  r^erred  to  in 
argiunent  before  us.  With  regard  to  the  special 
objection  urged  against  Mr.  BoutaU  on  the  ground 
that  he  was  present  at  a  meeting  at  which  cer- 
tain i  resolutions  were  passed  upon  which  he 
did  not  Tote,  I  thii^  it  cannot  be  sustained.  It 
is  not  necessary  to  express  an  opinion  upon  the 
technical  objections  urged  against  ^e  granting 
of  a  mandamuM  in  the  form  pnjed  fw.  The 
appeal  must  be  dismissed. 

Hjlthbw,  L.J.  read  the  following  judgment: — 
The  grounds  relied  ap<Mi  in  support  of  we  appeal 
were  (1)  That  the  justices  were  proldbited  tetm 
being  themaelres  the  objectwa  to  the  renewal  of 
the  Boenoe ;  (2)  that  th«iy  were  disabled  from 
adjudicating  upon  the  groiuids  (rf  objection;  and 
<3)  that  tbnr  detnnon  was  inraliiwiBd  on  the 
ground  of  peorsonal  interest  in  the  reeolt,  or  mani- 
lest  bias  against  the  applicuit.  As  to  the  first 
p<^t,  if  tM  jurisdictiim  <d  the  juetioes  depended 
npon  the  Act  of  1828,  there  would  Seem  to  be  no 
question  that  objections  to  a  renewal  might  be 
made  by  the  Bench  sitting  in  open  ooutt,  and 
that  upon  ginng  the  applicant  the  opportunity  of 
D^g  heard,  the  justices  had  ad  absolute  discre* 
tion  to  grant  or  refuse  the  roiewid.  But  it  was 
argued  that  the  discretion  of  the  justices  could  no 
lon^  be  exercised  freely,  and  that  th^  juris- 
diction was  fettered  by  the  prorisiona  of  the  Act 
pf  1S72.  Attention  was  called  to  the  lan^ua^  of 
sect.  4&,  and  it  was  contended  titat  the  junsdic* 
tion  of  the  magifltnUies  depoided  npon  the  ol^eo- 
tion  bong  n^de  by  eonie  one  who  was  not  a 
member  <n  the  Bench.  No  reason  was  gf^eii  for 
this  snppcMed  change  of  the  law.  It  wooM  matter 


nothing  to  the  applicant  from  what  quaifter  the 
objection  came.  A  third  peretm  would  be  entitled 
to  object  without  gividg  a  reascm,  attd  mij^t  then 
with«aw  and  be  no  pwty  to  the  subsequent  pro. 
oeedings.  Tho  grant  of  a  rmewal  was  for  the 
magistrates  only,  and  would  seem  to  depend  in 
every  case  upon  the  result  of  the  subieqoent 
inquiry  upon  sworn  testimony.  Bat  it  was  said 
that  the  inference  from  the  laztgnage  oi  the 
section  was  clear,  and  that  the  object  of  iA»  Act 
was  to  provide  for  a  new  method  of  procedure  in 
all  cases.  Sect.  42,  as  modified  by  the  later  Act 
of  1874,  is  in  tlie  following  terms :  [His  Lonlship 
read  the  aeetifm.]  Sab-eeot  1  woold  seem  to 
aMttmb  that  an  objection  might  be  made  from 
tho  Bench,  and  that  the  ai^tioant  miriit  be 
required  to  attend  in  p«rw»  upon  having 
proper  notiee  given  him  in  aoocmlanoe  with 
snb-eeot.  2.  He  would  thus  learn  the  gronnds 
upon  which  his  attendance  was  considered  by  the 
justices  to  be  neoessaiy.  The  proviso  in  sub- 
sect.  2  leads  to  the  same  conclusion.  It  would 
appear,  therefore,  that  the  justices  may  entertain 
any  objections  to  the  rraeml  whether  made  pre- 
viously or  not  and  take  evidenoe  upon  tum. 
Further,  ema  if,  contrary  to  what  would  seem  to  be 
the  true  meaning  of  tiie  statute,  sub-sects,  land  2 
most  be  taken  to  apply  only  when  the  Bench  are 
not  the  objectors,  the  last  clause  in.  the  sectiw 
preserves  their  former  powers  and  discretion.  Tb^ 
continue  to  poesess  the  authority  conferred  i^OB 
them  by  the  Acit  cl  1^8.  This  is  in  aooordanoa 
witii  the  valuable  jndgmeint  of  Hawkina,  J.  in  the 
case  of  Seg.  r.  Anglma  JiuHeet  (uM  sup.).  I  see 
no  reasMi  to  doubt  the  authwity  of  the  cases 
referred  to  hj  the  Master  of  the  Bolls,  which 
sanction  the  condnnon  that  objections  may  be 
made  from  the  Bench  in  open  eoort,  and  may 
afterwards  be  investigated  upon  proper  notice  to 
the  applicant  to  attotd  and  answer  the  objeotionB. 
The  alignment  for  the  appellant  would  involve 
this  oonsequenoe,  that  the  magistrates,  if  tiiere 
were  no  objector,  would  be  bound  to  renew  the 
lioence,  though  they  knew  or  had  beoa  furnished 
with  reliable  information  tliat  the  application 
ought  to  be  refused.  But  then  it  was  said  that, 
even  though  objections  might  be  made  from  the 
Bench,  the  justices,  who  were  parties  to  ths 
notice  to  the  applicant  to  attend,  oonld  not  after- 
wards sit  and  adjoAcate  npon  tho  applieataon. 
The  prooeec^tfs  woold  have  been  regolar  mider 
the  Act  of  1828,  and  it  seems  to  me  utat  there  i* 
no  ground  for  saying  it  was  impliedly  forbidden 
by  the  Act  of  1872.  But  it  was  urged  that  the 
inquiry  was  in  the  nature  of  the  triafof  an  action 
betwe«i  the  justaoes  and  the  applicant,  and  that 
those  who  had  instigated  the  proceedii^  eoold 
not  adjudicate  upon  what  was  described  as  tbttr 
own  oause.  Bat,  as  haa  been  laid  down  in  the 
cases  raferred  to  by  the  Master  of  the  Bolls,  in 
Uoensing  oases  thwe  is  no  lis,  and  nothing  in  the 
nature  of  a  suit  or  a  prosecution.  The  duty  of 
the  justices  is  to  arbitrate  impartially,  not  between 
themselves  and  the  holder  of  the  lic^ice,  bat 
between  that  pwson  and  the  public.  The  fact 
that  the  mafristrates  had  obtained  the  report  which 
waa  so  mu^  complained  of  by  the  oonned  ft* 
the  appellant  was  the  ground  upon  whioh  we  sie 
asked  to  say  that  the  jastioee  had  nude  th«nsrine 
partiea  to  the  oppoidtira  in  each  case,  and  were 
attempting  to  aajudicata  on  ^eir  own  bdialf. 
The  form  ctf  the  report,  it  was  said,  showed  that 
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the  jtiBtaoeB  most  have  arrived  at  the  oouolasion 
that  the  appellant's  premises  were  not  required, 
and  that  tiie  sabseqoent  inoniry  was  onlj  designed 
to  sapport  a  foregone  dedsion.  Bnt  I  am  wholly 
nname  to  adopt  wis  reasoning.  The  report  seems 
tomato  oonrtain  no  man  uuoi  the  information 
neoeasaiy  to  enable  the  mafpiAxaim  to  enter  np<m 
lite  coinudera;ticm  of  the  qoestion  irhether  there 
were  too  many  lioenaed  boneee  in  Uie  district. 
The  document  was  neutral  in  its  character,  and 
oottiotned  no  indication  of  an  opinion  as  to  the 
claim  for  renewal  ot  the  appellant  or  any  other 
occupier  of  licensed  premises.  The  justioes  seem 
to  have  acted  with  perfect  fairness  and  to  have 
been  goided  to  the  oonclnsions  at  which  they 
airived,  not  by  anything  contained  in  the  report, 
but  by  the  sworn  eridence  laid  before  them.  The 
objection  that  the  iastices  had  what  was  described 
as  an  interest  in  uie  result  of  each  inquiry  took 
another  shape  in  the  suggestion  that  they  were 
shown  to  hare  been  inflaenced  by  bias.  There 
is  no  ground  for  any  suoh  conclusion.  The 
magistrates  prooeededT  from  first  to  last  with 
commendable  care,  and  seem  to  have  had  no 
othw  motive  than  the  denre  of  honourable  men 
to  discbarge  their  duties  ^thfolly.  With  refer- 
«noe  to  Mr.  Bentall,  I  ^;ree  that  his  temporary 
presence  oa  the  Bench  did  not  invalidate  the 
proceedings.  He  was  not  shown  to  to  have  com* 
mitted  himself  to  any  opinion  on  the  subject  of 
inquiry,  or  to  have  tasen  sides,  as  was  suggested, 
^fainst  the  appellants.  It  is  not  necessary  to 
deal  with  the  technical  objections  to  the  applica- 
tion for  a  mandamus  which  were  raised  by  the 
learned  cocnsel  for  the  respondents. 

Cozsnb-Habdt,  L.J.  read  the  following  judg- 
ment : — In  this  case  I  should  be  content  to  say 
that,  for  the  reasons  assigned  by  the  Master  of 
the  Rolls,  I  aeree  that  the  appeal  must  be  dis- 
missed. Bat,  naving  xegard  to  the  great  import- 
ance of  the  questi<ms  wbioh  have  bean  rused  as 
to  tlie  predse  powers  and  duties  of  joatioes  with 
respect  to  ratewala  of  lioenoes,  it  is  right  that  I 
should  stats  shortly,  in  my  own  words,  the  con- 
clusions at  which  I  have  arrived.    I  do  not 

Sropoee  to  restate  the  facts.  It  cannot  be 
ispnted  that,  under  the  Act  of  1828  the  justices 
had  an  absolute  discretion  to  grant  or  refuse 
applications  for  new  licences  and  applications 
for  tiie  renewal  of  old  licences.  Their  functions 
in  this  matter  were  administrative  rather  than 
judimal,  and  they  were  entitled  to  rely  upon 
their  general  knowledge  of  the  needs  ot  the 
locality  as  well  as  upon  any  evidence  which 
mightbe  adduced.  The  Act  of  1828  is  still  the 
gOTeming  statute,  except  so  far  as  it  has  been 
modified  by  the  Acts  of  1872  and  1874.  With 
respect  to  new  licences,  there  are  very  material 
moidifioations  to  whioh  it  is  not  necessary  to 
refer  in  detuL  With  respect  to  renewals,  the 
iBfttfl*'''!^^  section — viz.,  sect  42  of  the  Act  of 
1872»  as  amended  hy  sect.  26  of  the  Act  of  1874 
— need  alone  be  considered.  Now,  in  two  cases 
the  effect  of  this  section  has  been  discussed  in 
the  House  of  Ixjrds.  In  Sharp  v.  Wakefield 
{ubi  tup.)  it  was  held  that  the  old  discretion  of 
the  justices  under  the  Act  of  1828  was  not 
aJIeoted,  and  that  sect.  42  only  dealt  with  pro- 
cedure. The  attempt  to  establiBh  a  vested  right 
to  the  renewal  of  a  licence,  except  on  some  ground 
personal  to  the  applicant,  failed.  In  Boulter  v. 
Kent  JiuticM  (v&i  lup.)  it  was  held  that  justices 


in  grantiiu;  or  refusing  to  grant  an  application 
for  renewal  are  not  a  court,  and  that  the  objector 
contemplated  by  sect.  42  is  not  a  litigant,  and 
that  in  short  there  is  no  lit.  Now,  in  the  face  of 
those  decisions,  it  has  been  strenuously  argued 
before  us  that  the  effect  of  this  section  is  to 
prevent  the  justices  from  exercising  their  discre- 
tion and  discha^ing  the  duties  imposed  upon 
them  in  the  public  interest  unless  some  outsider' 
appears  andT  objects  to  a  rmewal,  or,  in  other 
words,  that  they  are  powerless  themselves  to 
require  the  attendance  of  the  lioence-holder  with 
a  view  of  considering  whether  his  licence  should 
be  renewed.  I  cannot  adopt  this  view.  It  seems 
to  me  that  there  is  no  reason  why  the  justices 
should  not  on  their  ovm  initiative  dli«ct  the 
licence-holder  to  attend  on  a  subsequent  day, 
inform  him  of  the  grounds  of  objection,  and  then 
deal  with  the  matter  in  due  course  at  the 
adjourned  meeting.  The  view  has  been  repeatedly 
expressed  and  acted  upon  since  1874  that  th& 
justices  may  themselves  start  anobjection.  This 
conclusion  seems  to  me  necessary  to  enable  thfr 
mamstrates  to  perform  thur  duty.  The  House 
of  Lords  held  in  BouUer  y.  Kmt  JustieeB  (ubi 
ntp.)  that  there  is  no  Its  between  an  objector  and 
a  licence- holder,  and  no  right  to  recover  the  costs 
occasioned  by  an  unsuccessful  objection.  In 
short,  I  regard  the  objection  as  merely  a  mode  of 
informing  the  licence-bolder  that  his  case  will  be 
considered  and  that  he  must  be  prepared  to  deal 
with  certain  specified  points.  It  is  not  necessary 
to  consider  v^ether  the  jaatices  can  act  soMy 
upon  their  own  local  knowledge — for  example,  as 
to  the  number  of  pnblio-houaes  compared  with 
the  population,  or  whether  they  must  m  all  cases 
act  upon  sworn  evidence.  In  the  present  case  the 
evidence  was  all  taken  upon  oath.  If  I  am  right 
in  the  view  that  magistrates  may  themselves 
take,  or  direct  th^  officer  or  agent  to  tt^a,  • 
objection,  all  <Bfltoulty  seems  to  be  removed.  It 
cannot  be  wrong  to  obtain  oarefnl  and  aoouzate 
information  before  takine,  and  with  a  view  to 
taking  such  objection.  No  question  of  bias  as 
against  a  particular  licence-nolder  arises.  In 
making  the  preliminary  investigation  and  consider- 
ing whether  the  number  of  licensed  houses  was  in 
excess  of  the  needs  of  the  district  the  justices 
were  simply  preparing  to  discharge  the  important- 
duties,  mainly  administrative,  imposed  upon  them 
by  the  Act  of  1828.  In  directing  all  the  licence- 
h(dders  to  be  served,  and  in  taking  awom  evidence 
upon  each  separate  application,  t^ey  seem  to  me 
to  have  acted  with  praiseworthy  care.  They 
were  not  adjudicating  upon  any  rights.  They 
were  not  prosecutors.  In  truth,  there  was  no 
prosecution.  They  were  only  determining  whether 
in  the  public  interest  a  lucrative  privilege  should 
or  should  not  be  conferred.  There  is  no  ground 
for  suggesting  that  they  exeroised  their  cUsore. 
ticm  capriciously  or  wituout  regard  to  the  dr- 
onmstences  of  each  individnal  case  or  witiiout 
considering  the  requirements  of  the  locality.  The 
separate  objection  taken  to  Mr.  Bentall  may  be 
disposed  of  very  shortly.  He  was  present  at  a 
meeting  of  the  Surrey  Congregational  TTnion,  at 
which  a  mild  and  harmless  resolution  was  passed 
expressing  satisfaction  at  the  efforts  of  the  Fam- 
luun  magistrates  to  reduce  the  number  of  licensed 
houses.  He  took  no  part  In  the  proceedings,  and 
I  think  it  idle  to  su^^st  that  this  in  any  way 
prenlttded  him  from  acting  as  a  licensing  justice. 
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I  may  add  that  in  fact  he  retired  directly  it  waa 
brought  to  hia  mind  that  any  objeotion  oould  be 
taken  to  his  presence.  For  these  reasons  I  agree 
with  the  Divisional  Ooart  that  the  rale  for  a 
mandamuB  most  be  discharged. 

Appeal  dUmUted. 

Solicitor  for  the  licence-holders,  W.  Mont- 
gomery White,  for  Ed^ar  Kempson,  Famham. 

Solidtora  for  the  jostioea.  Prior,  Chureht  and 
Adam$,  for  HolUttt  MoMon,  and  NoA,  Farnhun. 


Tuesday,  July  1. 

(Before  Golliits,  M.B^  Mathbw  and 
Stiblino,  LJl.) 

Gbxat  Wbstibs  Ba-ilwat  Gokpavt  v. 
Solihull  Bubal  Distbict  OouHciL.(a) 

APPLICATIOH  FOB  A  NBW  TBIAL. 

Highway  —  Power  to  dedicate  —  Land  vested  tn 
comfany  for  tiatutory  purposes — Canal  com- 
pany — Retervoir  emhan3mumt». 

A  tiatutory  body  cannot  dedicate  to  the  public 
a  right  of  way  which  would  be  ineompaiibU 
with  the  spectM  purpose  for  which  it  wot  tneor* 
porated. 

So  a  canal  company,  which  wtu  empowered  and 
obliged  to  jnake  a  canal  cmd  the  works  incidmi 
and  necessary  for  the  purpose  of  making  and 
maintaining  the  canal,  waa  held  to  have  been 
incapable  of  dedicating  to  the  public  a  right  of 
way  over  the  embankmentM  of  reservoirs  eon- 
sttifOted  by  or  in  pursuance  of  its  powers  in  a  ease 
wAeretiwas  subsequently  provod  that  tike  user 
by  the  public  of  the  right  of  way  must  ultimately 
had  to  the  destruction  of  the  enthankmtnt  and 
oonseguen^  damage  to  m«  puhlie  wnfaes  great 
easpsnie  was  ineurred  by  th«  oow^aM/  to  prevent 
such  a  result. 

UnlUner  «.  Midland  Railway  Company  (40  L.  T. 
Sep.  121 ;  11  Ch.  Div.  611)  foUowed. 

Thib  was  an  applicaticm  by  the  plaintit!  company 
for  jndgment  or  a  new  trial  in  an  action  tried  by 
Jelf,  J.  with  a  jury. 

The  plaintifEs  were  the  owners  and  oocnpiers  of 
certain  reservoirs,  feeders,  and  embankmenta 
which  formed  part  of  timr  canal  undertaking  as 
constitated  under  sereral  Acts  of  Parliament. 

Of  recent  years  excursionitila  had  been  in  the 
habit  of  rambline  over  these  embankments,  imd 
to  prevent  this  the  pluntiffs  pnt  up  fences  and 
notice  boards  warning  the  poblia  against  tres- 
passing. 

In  1901  persons  acting  on  behalf  of  and  under 
the  authority  of  the  defendant  council,  by  force 
broke  down  and  curied  away  tiie  ftauMB  and 
notice  boards. 

The  plaintifEs  thereniwn  broi^hi  (he  present 
action  to  obtwn  an  injunction  to  restrain  the 
defendants  from  interforing  with  the  fences  and 
notice  boards. 

The  defendants  pleaded  that  long  before  excur- 
sionists had  begun  to  visit  the  reservoirs  the 
plaintifEs  bad  dedicated  to  the  public  a  right  of 
war  over  the  embankments  of  the  reservoirs. 

It  appeared  that  the  system  of  reserroirs  had 
been  made  on  ground  at  a  higher  level  than  the 
oanal  in  order  to  allow  the  water  to  ran  down  to 
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the  canal,  and  that  great  damage  would  be  caused 
to  the  public  if  the  embankments  gave  way. 

The  evidence  showed  that  the  exercise  by  tlie 
public  of  rights  of  way  over  the  embankments 
would  lead  to  the  destraotiMi  ai  the  reeorvoirs 
unless  considerable  extn  ezpenae  wan  inoomd 
in  maintaining  the  banks. 

This  evidence  was  not  in  any  way  disputed  by 
the  defendants,  whose  contention  was  that  the 
plaintifEs  had  dedicated  public  rights  of  way  over 
the  banks  before  any  danger  had  been  appre- 
hended from  eocli  user  1^  ue  paWo. 

The  aetion  waa  tried  at  Birmingham  Asaizes 
before  Jelf,  J.  mth  a  jnry.  The  learned  judge 
left  (he  joiy  two  questions:  (I)  Waa  the  user  of  the 
diluted  footpaths  by  the  pnblio  aa  of  right  and 
for  all  time  consistent  with  the  fondamentol 
powers  for  which  statutory  powers  were  given  to 
the  company  P  Answer— Tes.  (2)  Did  toe  com- 
panv  intend  to  dedicate  the  disputed  footpatha 
to  the  use  of  the  public  P  Answer — Yes. 

Jelf,  J.  gavejudgment  for  t^e  defendants. 

The  plaUitifu  moved  for  jndgnient  <v  a  new 
triaL 

Asquith,  E.G.,  A.  T.  Xoinwiee.  E.G..  and  XceZte 
for  the  plaintiffs. 

Hugo  Young,  K.O.  and  W.  Shalutptart  for  the 
defendants. 

The  following  oases  were  referred  to : 

R.  V.  Leaie,  5  B.  A  Ad.  169  ; 

Rochdale  Canal  Company  v.  Raddige,  18  Q.  B.  287 ; 
Btaffordthire  and  Woreetteriliire  Canal  Navigation 

Proprietors  v.  Birmingham  Canal  Jtaoigation 

Proprietors,  L.  Bep.  1  H.  L.  254  ; 
Oresnmeh  District  Board  af  Works  v.  Maudslay, 

28  L.  T.  Bap.  121 ;  L.  Bap.  5  Q.  B.  397; 
Grand  Junction  Canat  Company  v.  Pttty,  59  L.  T, 

Bep.  767 :  21  Q.  B.  Div.  273  ; 
Mulliner  v.  Midland  Railway  Company,  40  L.  T. 

Bep.  121 ;  11  Cb.  Div.  611 ; 
Be  OotUy  and  ManiAester,  Bh^fieldt  and  Lineeln- 

ihire  Railway  Company,  75  L.  T.  Bsp.  S39; 

(1896)2  0.3.489; 
Caledonum  Bailway  Company  v,  Turean,  (IS98) 

AC.  258. 

Collins,  IfJb.— This  ie  a  motion  for  a  new 
trial  of  a  case  tried  before  Jelf.  J.  and  a  apedal 
jury  at  Birmingham.  The  qnertion  inTtdvad  ia 
whether  or  not  there  ia  a  pnbtio  right  oi  way 
over  the  banka  of  owtain  reserroirs  constructed 
by  the  predecesMnra  in  title  of  tiie  plaintiff  com- 
pany. These  reservoirs  were  originally  made 
somewhere  about  the  year  1820  un&r  the  powws 
of  an  Act  of  Parliament  whereby  a  canat  com* 
paoy  recaved  power  to  make  a  oanal  and  the 
works  incident  and  necessary  for  the  purpose  of 
making  and  maintaining  the  canaL  That  was 
the  reason  of  their  existence.  They  came  into 
existence  as  a  body  created  by  statute  for  a 
certain  special  purpose,  with  no  other  powers 
except  those  that  are  conceded  by  Act  of  Parlia* 
menb  and  that  are  compatible  with  the  main 
purpose  for  which  the  company  was  called  into 
existence — namely,  to  make  a  navigable  canal 
with  all  the  appliances  necessary  for  that 
purpose,  among  the  chief  of  which  waa  a  system 
of  reservoira.  That  system  of  resemuxs  thmr 
constracted,  and  natunuly  t^ey  chose  land  snm- 
ciently  high  to  admit  of  the  water,  when  there 
embanked,  finding  its  way  down  by  force  of 
gravity  into  the  channels  where  they  deured  to 
use  it.  The  action  is  brought  in  respect  of  an 
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all^ttd  trespMS  cm  tite  banka  of  tiie  rewrroin. 
The  defandanta,  who  are  the  looal  antfaoritjr,  have 
■at  np  (in  answer  to  the  ptaintilEB'  tMm)  the 
eziatanoe o£  apnblio risfat <n  way*  At  the  total 
of  the  aotioD,  Jelf,  J.,  who  eridenUr  tried  the  case 
with  the  greatest  poaaible  oare,  left  two  qaestions 
to  the  jtuy  [His  Lordship  read  themj.  I  will 
consider  first  with  the  question  of  dedication. 
If  this  action  had  been  brouffht  between  private 
persons,  and  the  only  qaeetton  was  whether  or 
not  the  verdict  that  the  plaintiff  had  dedicated  a 
highway  shoold  stand,  I  do  not  myself  think  that 
on  the  material*  before  as  I  shoold  feel  able  to 
say  that  there  was  not  evidenoe  to  go  to  the  jury 
fit  to  be  oonsidered  by  them  on  the  qaestion 
whether  there  was  a  dedioation  or  not.  In  what  I 
am  going  to  say  upon  this  case  I  will  deul  with 
the  matter  upon  that  hypothesis;  bat  I  think 
that,  having  xward  to  another  qaestion  (wbioh  I 
profiose  to  oenTvith  in  a  moment),  the  fact  that 
in  the  pnauit  case  the  person  dedicating  is  not  a 
^vate  individual,  but  is,  as  I  have  alraidy 
atated,  a  Btatntonr  body  having  no  powers  oat- 
aide  the  ambit  of  the  statute,  is  of  enormous  im< 
portanoe  <m  the  qaestion  of  dedioation  itself. 
Bat  I  will  assame  nx*  Uie  moment  that  there  was 
evidenoe  aoffioient  to  be  left  to  the  jury  upon  the 
question,  aye  or  no,  whether  a  highway  in  the 
proper  sense  of  the  term  waa  dedicated  over  the 
embankments  of  these  reservoirs.  .  Kow,  that 
dedioation  must  be  of  a  highway.  It  does  not 
embrace,  and  it  is  not  contended  that  it  does 
embrace  what  is  called  a  stray — a  sreneraJ  riffht 
to  traverse  at  lai^  the  lancLs  of  uie  plaintiffs. 
That  is  not  contended  for,  and  no  proof  of  that 
kind  of  usage  would  found  aproof  of  dedioa^on. 
The  real  question  is  this :  Whether  or  not  it  was 
possible  for  the  oompany,  fettered  as  it  was  by 
the  oondiUons  of  its  existence  to  be  found  in  the 
•tatntes  creating  it»  and  regard  being  had  to  the 
objects  for  whion  it  was  brought  into  existenoe,  to 
grant  to  the  puUio  a  right  ot  way  over  the 
embankments  containing  the  reeervoirs.  Now, 
Jelf,  J.  left  that  question,  as  a  question  of  fact, 
to  the  jvay.  I  am  not  able  to  say  that  it  is  not, 
in  part  at  all  events,  a  question  of  fact;  and 
ther^ore  I  am  not  able  to  say  that  the  learned 
judge  was  wrong,  or  that  he  misdirected  him- 
self, in  leaving  tmit  qaestion  to  the  jury,  because 
it  does  seem  to  me  to  embrace  a  qaestion  of  fact 
as  well  as  one  of  law.  Bnt  it  is  nndispated  law 
that  a  company  broaght  into  existenoe  oy  an  Act 
of  Parliament  cannot  confer  apon  other  persons 
any  right  inconsistent  with  the  pnrnanr  object 
of  the  company's  own  existence.  Therwore  if  it 
were  admitted  that  the  enetence  of  this  alleged 
highway  was  oalonlated  to  impair  the  use  of 
these  embankments  tor  thor  primary  purpose  of 
containing  the  reservoiTB*  or  was  likely  to  force 
upon  iha  oompany  a  larger  expenditure  than  that 
which  woold  ne  otherwise  necessary  for  the  miun* 
tenanco  of  these  embankments,  and  would  involve 
-them  in  a  reasonable  expectation  of  danger  to  the 
embankments,  and  therefore  also  to  the  pablio 
■at  large— if  that  were  admitted,  it  would  be 
obvious  that  the  conferring  of  snch  a  right  upon 
the  public  would,  as  a  matter  of  law,  be  outside 
the  powers  of  that  corporate  body,  that  statutory 
entity.  But,  as  I  have  already  said,  that  is  a 
question  partly  of  law  and  partly  of  fact,  and  it 
must,  I  think,  depend  upon  the  particular  facts 
whether  the  particular  user  which  the  statute 


definea  is  or  is  not  consistent  with  tiie  particular 
user  which  is  supposed  to  be  based  upon  that 
grant.  We  have  got  to  compare  those  two  thinjgis, 
and  the  comparison  of  them  results  inanopinion 
of  tact.  Here  there  is  the  primary  statntoryoUi- 
gation  on  the  oompany  to  keep  up  tins  oanaL 
There  is  tiie  right  on  th^r  part  to  put  the  reser< 
voir  in  the  place  where  it  is,  and  there  is  the 
necessary  incidental  danger  to  the  public  by 
reason  of  the  level  at  which  it  has  been  placed, 
and  there  is  the  class  of  protection — these  em- 
bankments—to which  the  reservoir  is  necessarily 
limited  for  a  safeguard.   All  those  things  have 
to  be  considered,  with  the  necessarily  imminent 
danger  to  the  public  in  case  there  should  be  any 
defect  in  any  of  these  works.    Now,  a  company 
brought  into  existence  for  this  purpose  has  no 
right,  in  my  opinion,  to  cast  upon  ItBclf  and  its 
members  the  burden  of  maintaining  for  the 
pablio  at  its  (the  ocm^my's)  expense  a  highway 
over  its  embankmoits  if  that  involves  a  uaget 
expendibire  in  making  larger  embankments,  and 
in  oontinnally  attending  to  and  saf^uarding 
them.    II  and  so  far  as  it  involves  a  lai^^ 
outlay  than  is  required  for  the  primary  and 
necessary  purpose  of  their  statutory  undertak- 
ing, it  seems  to  me  that  any  obligation  of 
that  kind  undertaken  outside  and  beyond  that 
limited   line  would  be  beyond   their  powers 
and  therefore  void.   Now,  how  far — and  this  has 
been  the  real  difficulty  in  the  case  to  me— on  the 
evidence  given  was  it  a  matter  of  disputed  evi< 
dence  as  to  whether  or  not  this  alleged  right  of  the 
public  over  these  embankments  was  consistent 
with  the  main  purposes  of  the  company  ?  Was 
there  or  was  there  not  any  real  dispute  in  the 
evidenoe  upon  that  fact  ?   If  there  was,  although 
we  might,  I  think,  order  a  new  trial  if  we  were 
dissatiafled  for  ai^  of  the  reasons  allwed  with  tbo 
trial  itaelt  yst  it  would  be  very  dimiBult  for  ns 
to  take  the  matter  into  our  own  hands  and  pro- 
nounce upon  it  as  a  question  of  law.  It  is  exceed- 
ingly important,  therefore,  to  see  what  was  the 
rral  issue  upon  which  there  was  a  csuflict  of 
evidenoe  before  the  jury,  and  how  far  the  evidence 
on  this  parUcular  part  of  the  case  stands  oatside 
controversy.   It  seems  clear  to  me  that  the  great 
qaestion  which  the  defendants  set  up,  and  to 
which  they  limited  their  evidence,  was  the  ques- 
tion of  dedication.   They  sought  to  prove  dedi- 
cation by  the  fact  of  user,  more  or  less  continuous, 
witliout  objection  or  obstruction,  and  they  called 
a  considerable  body  of  evidence  with  the  view  of 
showing  that  the  plaintijEEs  must  be  taken  to  have 
intentionally  conferred  the  right  which  that  user 
would  appear  to  justify.    The  defendants  did 
not  at  all  attempt  to  show  that  the  right  tiiey 
claimed  was  one  that  was  compatible  with  the 
perfect  safety  and  c<mtinnaiioe  of  the  embank- 
ments for  the  purpose  ior  which  thcrv  vrere  made. 
I  think  that  Mx.  Lawrence  was  justified  in  saying 
that  where  as  against  a  statutory  body  of  this 
kind  a  right  is  set  up  for  the  public  to  a  highway 
over  their  embankments,  it  is  incumbent  on  the 
persons  who  set  up  that  right  to  show  that  the 
person  by  whose  grant  they  seek  to  establish  it 
was  in  point  of  fact  a  person  capable  of  making 
that  grant.   It  is  nothing  to  show  that  the  public 
have  passed  over  the  way,  unless  it  is  also  shown 
that  the  owners  of  the  soil  of  that  way  had  the 
power  to  grant  the  right  claimed  over  that  soil. 
Have  the  defendants  done  that  in  this  case  ?  It 
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is  trne  that  they  Kave  shown  that  for  a  ooncider- 
aUe  period  membflM  of  the  pablic  hare  pawed 
along  these  embankments,  and  I  will  assnme 
that  thoT  hare  showli  somethinff  more  than  a 
mere  right  of  what  I  call  "  atraj,  — that  is,  that 
thej  hare  ^ven  some  evidence  that  people  used 
the  way  for  the  purpose  of  getting  from  one 
point  to  another.  But  on  lookmg  at  the  way  in 
which  the  case  was  condacted,  it  is  perfectly 
dear  that  the  learned  coansel  for  the  defendant 
thongfat  it  quite  enough  for  bis  case  to  show  that 
bdore  the  time  when  danger  from  exoornoidste 
was  felt  and  foreseen,  ana  an  attempt  made  to 
g^oard  against  it,  the  plaintijh  had  m^oaied  a 
right  of  way  to  the  public.  Therefore  when  a 
large  bod^  of  expert  eTidmce  was  giren  cm  behalf 
of  the  plfuntifts  that  the  user  by  the  ^nblic  would 
nltimately  lead  to  the  sure  dratmction  of  then 
embankments,  nnless  great  expense  was  incnrred 
in  trying  to  prevent  snoh  a  resalt,  the  learned 
oonnsel  who  appeared  for  the  defendants,  without 
in  any  way  impeachine  the  weight  to  be  ^ven  to 
snch  evidence,  and  wiuioat  any  cross-ezaminatiou 
of  the  witnesses,  merely  said  that  the  evidence 
came  too  late  into  the  diacassion,  that  b^ore  the 
time  when  danger  began  to  be  anfidpated  the 
right  of  way  had  heen.  dedicated,  and  mat  when 
once  a  ri^nt  of  way  has  been  dedicated  the 
person  dedicating  mast  take  the  risk  of  the  whole 
public  coming  and  making  use  of  ilie  right  of 
way.  The  view  of  the  leuned  oonnsel  waa  that 
it  Is  of  no  use  for  the  pl^ntifls  to  say  now  that 
dangers  are  arinng  from  the  enormons  increase 
of  excnrsionists,  which  were  not  anldoipated  at 
the  time  of  dedication;  the  plaintiih  having 
dedicated  the  right  of  way  to  the  public,  must 
now  aocept  the  greater  burden,  because  that 
burden  was  involved,  though  th^  ^d  not  know  it 
at  the  time,  in  thdr  dedication  to  the  public. 
That  was  the  reason  that  they  deliberately  left 
unquestioned  the  evidence  of  the  experts  which 
was  given  on  behalf  of  the  plaintiffs.  The  posi- 
tion thus  taken  up  by  the  defendants  seems  to  me 
to  involve  a  radical  misconception  of  the  true  I^ifal 
view  of  the  matter,  becanse  it  waa  not  competfflit 
for  the  company  to  assume  that  they  oonld  dedi- 
cate suooessfnUy  to  the  limited  number  of 
persons  who  were  then  nsin^  these  ways.  It  was 
not  competent  for  them  to  ignore  the  possilnlity 
that  in  the  future  the  whole  pnbfic  might 
take  advant^  of  that  which  was  at  the  tune 
being  used  by  only  a  section  of  the  pnUic.  If 
the  company  had  even  exeented  some  formal 
document  <A  dedication,  and  if  it  were  afterwards 
shown  that  the  result  of  that  dedication,  when  the 
public  came  to  be  aware  of  it,  and  to  make  use 
of  it  to  the  full  extent,  would  necessarily  lead  to 
the  destruction  of  the  embankments,  it  seems  to 
me  that  by  law  the  company  would  be  incom- 
petent to  have  made  a  dedication  which  would 
resalt  in  such  effects.  Therefore  the  dedication, 
or  that  which  was  contended  by  the  defendants 
to  have  been  dedication,  is  simply  of  no  avail 
whatever.  I  do  not  think  it  necessary  to  cite 
authorities,  because  when  once  you  grasp  this 
faot»  that  the  only  rights  the  company  has  are  to 
carry  out  the  enterorise  which  has  been  com- 
mitted to  than  hj  the  L^pslatnre,  it  becomes 
dear  that  the  company  had  no  power  to  dedicate 
ahighwaToveartheseembankments.  Thecompany 
only  eziscs  for  that  purpose,  and  th^  cannot  now 
or  hereafter  fetter  their  hands,  and  so  prevent 


themsdves  •  from  dealing  with  aay  eme^ende* 
that  may  arise  afterwards.  It  wonld  be  impoa- 
rible  for  the  companr  to  fetter  themsdves  in 
respect  of  their  use  of  tnese  embankments  in  snch 
a  way  that,  though  the  embankments  were  cmmb- 
ling  away  and  perishing  from  the  nser  made  of 
them  by  the  public,  the  oompanr  would  have  no 
means  of  avoiding  that  result  because  their 
capital  was  not  designed  to  include  the  purpose 
of  keeping  up  hi^^hways  for  the  public  oenefit. 
By  granting  this  right  to  the  public,  the  company 
would  put  It  out  M  thdr  power  to  remove  tbe 
embankments,  or  to  deal  witn  tiiem  in  such  a  way 
aa  tiiegr  nifeht  do  but  for  the  right  givan  to  tiw 
public.  That  would  be  invidTed  ii  we  were  to 
hold  that  the  company  have  undertaken  a  new 
oUintitm  by  dedicating  these  embankment* 
aa  mghways,  and  by  allowing  tiiem  to  be  used 
for  puRKMes  other  than  thdr  own  proper  pur> 
poses.  Therefore  the  evidence  does  not  seem  to 
me  to  come  too  late  if  it  is  demonstrated  as  a  fact 
that  the  purpose  for  which  the  company  have 
sought  to  grant  the  use  of  the  embankments  ia 
inoonsistent  with  the  ressonably  ssfe  maintemanoe 
and  carrying  out  of  the  enterprise  committed  to 
their  charge.  Now,  in  the  preeent  case  there  is 
no  conflict  of  evidence.  The  only  evidence  aa  to 
the  after  consequences  that  will  neoessarily  restzlt 
from  tiiis  user  is  that  it  would  be  extremely  detri- 
mental to  the  canal  and  the  reeervoira.  If  that 
be  80,  th^  at  once  seems  to  me  to  lead  to  tiba 
omdnsiiMi  that  the  act  waa  nUra  vtns,  tbst  tJio 
ccnupanjr  had  no  right  to  take  upon 
this  burden  larger  than  the  Legislature  em- 
powered them  to  assume.  With  regard  to  the 
authorities,  there  is  one  case  which  is,  I  think, 
absolutdy  in  point  here.  That  is  the  case  of 
MvUiner  v.  Midland  SaUway  Company  {uH  itp\ 
a  decision  of  Sir  Qecnrge  Jessd's.  Tlie  facts  aie  not 
identical,  but  tiie  principle  seems  to  me  to  be  that 
which  I  have  attempted  to  e^lain.  Cases  have 
been  cited  in  which  public  bomes  have  been  hdd 
to  have  granted  rigb&  oi  wa^  arm  embankments, 
or  canals,  or  sea  walls.  But  lu  each  of  those  oases 
it  will  be  found  that  it  was  a  fact,  and  was  the 
basis  of  the  decidon,  that  the  nser  was  not  incom- 
patible with  the  main  purpose  for  which  the  bodies 
were  celled  into  existence.  In  the  case  at  OranA 
JuneUtm  Canal  Company  t.  Petty  {vH  tup.)  the 
questiooi  arose  with  reference  to  tiie  towing  oC 
a  canal  made  for  the  puipose  <rf  carrying  the  trafio 
of  men  and  hmes  over  it.  Obvioudy  where  a  man 
and  a  htnw  could  go  members  of  the  public  could 
waUE  without  doing  any  injury.  The  oada  of  the 
deoiuon  was  that  the  user  by  the  public  waa  not 
or  oonld  not  be  incompatible  witii  the  nser  of  the 
tofring  patii  in  the  usual  way.  So  also  in  Qroen- 
ioich  Dutriet  Board  of  Workt  t.  JIfaudttay  («6£ 
ffup.)  it  was  assumed  as  estaMished  that  there 
could  be  no  inoompatiUUty  between  the  object  for 
which  a  sea  wall  was  erected  and  the  existence  of 
a  right  oE  way  along  it.  So  also  in  the  case  of  the 
bank  in  R.  v.  LeMce  (ubi  sup.).  As  there  is  no 
conflict  of  eridence  in  the  present  case,  it  is  com- 

eitent  for  tiie  court  to  deal  with  it  as  a  matter  of 
w.  As  a  matter  of  law  tiie  right  of  the  public 
to  use  these  embankments  as  midways  and  the 
obligation  <^  tiie  company  to  aalagnard  the  puUie 
and  to  preserve  the  rif^ts  of  navigatafm  oannofe 
co-exist.  For  these  teasons,  I  tfaLik  tiiat  the 
education  must  be  allowed  and  judgment  entexed 
for  the  plaintiffs. 

Digitized  by  Google 


Aoff.  33,  1902.] 


THE  LAW  TIMES. 


[Vol.  Lii3:vi.-855 


Ct.  or  Axv.]    Bu>nftH  axd  Som  *.  Bouvthu  BBOcxras  ahd  uoTBaa.    I^Gt.'ot  Ax9. 


MathVw,  L.  J.— I  am  <^  the  Hune  oJrimoB.  - 1 
tiiink  under  the  oircnnutaiioee  there  was  no  latia- 
fBctory  eridanoe  of  dedioation  on  wluoh  a  jnry 
could  hare  aete^.  Bat  then  oomes  the  fomie^ 
lonnidabla  pwnt  ■nppoMiig  there  had  been  a 
•cdntilU  of  e^denoe  that  Would  jnitifj  the  eaee 
bdog  left  to  Hio  jvacft  waa  there  any  power  on  the 

rot  the  ouial  company  to  grant  the  right  that 
dafendanta  set  np  P  [His  Lordship  referred 
to  the  endenoe.]  To  permit  the  public  to  oo*n» 
in  Botdk  nnmben  to  snoh  a  plaoe  as  this  with  the 
TCsy  litUa  i»otootion  that  the  eerraata  o(  the 
«aiial  oompanj  conld  aMari,  would  result  in 
damage  to  the  pn^ter^  of  the  oompai^.  What 
would  be  the  oonsequenoeol  negleoting  the  nptix* 
that  appear  to  have  been  rendered  neoaasary  by 
what  took  plaoe  P  Whf,thedeetniotioaof  theeanal 
and  the  uUer  frustration  of  the  porpoaes  for  whioh 
the  powers  were  conferred  on  the  company.  That 
b^ng  so,  it  aeems  to  me  that  it  is  p^feotly  clear 
that  thrae  was  no  power  in  the  company  to 
dedicate  in  the  way  that  the  defendants  amort. 
1  agree  witii  my  Lord  in  the  result  he  has 
•tate^  in  ua  nlereoioe  to  the  antimities, 
wUoh  I  do  not  think  it  vaotmrnxj  to  reCnr  to 
Afiain. 

■  Gosnre-HABDT,  hJ.  —  I  am  oC  the  same 
c^nkm.  The  defendants  have  to  proTe  two 
t&Dgs  at  least.  They  must  prore  acta  of  user 
from  which  a  dedioaUon  of  the  highway  be 
l^nsomod  in  the  oaee  of  a  private  owner.  The 
erideiwe  on  that  pmnt,  though  not  very  aatia- 
&otory»  is,  I  think,  snffioieot  in  the  case  of  a 
private  owner  to  have  justified  the  jury  in 
ftntiing  that  thm  waa  a  dedication.  But  the 
defendants  have  a  fartiur  burden  imposed  on 
jthem.  In  the  Staffordahvn  and  WoreetUnhvrt 
Canal  Navigation  Proprieton  t.  Birmingham 
Canal  IfavtyaHm  Proprieiorg  (uhi  tup.)  Lord 
Westbniy  used  theae  words  :  "Bat  if  the  Pre* 
oeriptioa  Act  had  been  at  all  »plicaU«  it  wonld 
■be  inonmbeBt  cm  the  appeUanta  tio  prove  that  the 
right  founded  on  the  euim  by  near  night  at  the 
bannning of. or  daring,  that  nasr havebeen law* 
fnUy  granted  to  them  the  reapondenta*  com- 
pany.  No  anoh  proposition  can  be  maintained. 
Had  any  grant  been  made  at  any  time  by  the 
nepottdBnts'  compainr  of  the  right  now  all^^  by 
the  appdlante  to  have  been  acquired  gainst 
thwnl^  user,  snoh  grant  would  have  been  uUra 
•vtret  and  void,  as  amounting  to  a  oontraotbythe 
respondents  not  to  perform  their  dut^  by  im- 
proving their  navigatum,  and  condaotmg  thur 
oadertaking  with  economy  and  prudence.  The 
language  of  that  paaeage  seems  to  me  to  be 
pre^aely  appUoable  to  the  present  oaae^  only  sub- 
•titutiiuE  the  word  "  dedication "  for  the  word 
"  grant.  Here  the  evidence  seems  to  me  to  be 
rwUy  all  one  way.  It  is  not  neceaaary  tor  the 
pUuntiJIa  to  riiow  that  at  the  yeeant  moment  the 
banhi  ue  in  imminent  danger.  It  ia  quite  auffi- 
<^ent  tot  tbem  to  ahov  that  it  ia  reasonably  certain 
that  danger  iriU  raault  to  the  banka  of  the 
reeorvoirs  if  the  public  have  the  right  which  all 
the  public  must  emjoy  if  there  has  been  a  dedica- 
tion oi  this  highway  to  the  public  On  the  un- 
oontaidicted  evidemia  that  Auufor  will  result,  it 
aeema  to  me,  for  the  reasons  which  my  Ixnrd  has 
given,  that  it  is  impossible  to  hold  that  it  would  ' 
nave  been  competent  for  the  plaintiffs  or  thar 

Eredeoeasors  by  the  most  aouna  modeposuble  to 
ave  dedioated  to  the  public  a  right  of  way  along 


tiieae  three  miles  of  bank.  It  woald  have  Ueen 
inconustent  iHth  the  primary  purpoaea  for  iriiio^ 
the  reaervoira  were  made,  and  uie  duties  that  were 
impoaed  on  the  ocnnpanyof  maintaining  the  banks 
of  the  reaervoiia.  None  of  the  antlnritiea  dted 
aeam  to  bo  inconsistent  with  this  visw.  B.  t. 
Lwke  {vbi  sap.),  Qreemneh  DiHriei  Sdaird  qf 
Workt  T.  JfawWay  (hMsim.),  and  Ortrnd/vHeHm 
Caned  Company  r.  Pttty  («n  n^).  aU  praoeBdsA 
upon  tiie  ground  that  the  pablio  whioh  was 
pnreA  to  exiat  in  each  caae  was  perfeotiy  con* 
Bistent  with  the  dischai^  by  the  omurs  ot  the 
Bcnl  in  each  case  of  every  public  dat^  whioh  had 
been  imposed  on  them. .  That  was  not  merely  an 
incident  in  those  oases,  but  was  reaUy  the  root  and 
foundation  of  the  deoiBi<mB.  The  evidence  here 
being  entirely  ancontradioted  that  the  public 
right  of  way  would  endanger  the  canal  and 
involve  the  company  in  great  extra  en>enBe,  and 
very  posribly  lead  to  a  public  disaster,  i  am  driven 
touie  conclusion  &at  the  right  alleged  br  the 
defenduits  is  one  which  the  does  not  admit, 
and  which  can  not  prevail.  I  may  add  that  I 
have  great  satisfaction  in  feeling  certain  that  the 
view  wUok  we  are  taking  in  tiiis  case  is  that  wfaiiA 
was  in  fact  takn  by  the  learned  jadge  who  trief 
the  oaae^  althof^h  he  did  not  himaelf  at 
fiberty  to  withdraw  the  oaee  from  the  jury.  . 

Judgment^  ihe  plainHft. 
.  SoUfntor  lor  the  plaintifCs,  B.  B.  Nelton. 

S(didton  for  the  iaefendaata,  Taylor,  Boare, 
and  PiUMft  tot  W.  Bhdba^oaref  Birmingham. 


Monday,  July  7. 
(Bat(»a  OoLLXHB,  H.B.,  Uathew  and  OoziHs- 

HUDTi  L JJ.) 
BlDnKH  AHD  €((»rt  «.  BOSHTTUIi  Bbothbbb 
■  -    AVD  AHOTSIB.  (a) 
APPBAl  VBOM  TKS  KX»0*B  BSHCH  DXTX8X0V. 

Bm  of  exehanffo^Solder  for  valno—StMoUor  to 
drawer-'Lim  for  eott$ — BiU  overdue  nnhen  olh' 

■  tained  by  ooUeUor—BiehU  ooauuf  oewptor^ 
BOie  of  EsBOums^  Aet  1^  (45  <ft  46  Ffof.  e.  61), 
t.  27,  tub.B.  3. 

The  aeeeplor$  <(f  a  biU  of  exchange,  for  vhoee 
.  aeeommodation  it  wot  drawnt  Aomlea  Uio  fhe 
drawer  with  inttrwotione  to  him  to  get  it  dtt- 
eownted.  The  drawer  indoreed  it  in  blank,  and 
htutded  it  to  L.,  asking  him  to  get  it  dieeounted. 
L.  daimed  io  keep  it,  and  the  drawer  ihereufion 
sued  him  for  d«fonfton  of  the  hill.  In  this  action 
the  drawer  obtained  judgment,  and  the  biU, 
whi^  by  this  time  was  overdue,  was  handed  over 
by  L.  to  the  drawer's  solicitors.  The  solieitors 
knew  of  the  circumstances  under  which  the  biU 
had  been  drawn,  Th^  retained  poeseseion  of 
the  docuTneni,  over  which  they  claimed  a  lien  in 
respect  of  their  biU  of  eotts  tn  the  action  by 
the  drawer  against  L.  Afterwards  they  brought 
an  action  upon  the  biU  against  the  accepts, 
claim  ing  so  HHmtk  as  wnM  sati^  their 
lien. 

Seld  (revereina  the  decision'  qf  ihe  Kin^s  Bench 
Division),  that  the  solieitors  had  no  right  of 
action  against  (he  acceptors. 
This  was  an  appeal  by  the  defraidants  from  a 
judgment  of  the  King's  Bench  Division  (Ohannell 


(«)  BaperM  hj  X.  HUlUT  SHtnr,  laq.,  BKrittMHtt-Lsw. 
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and  Backnill.  JJ.)i  afflrming  a  deoiiion  of  the 
jndse  of  the  Birminghani  County  Court. 

Toe  action  was  brought  against  the  aooeptors 
of  a  bill  of  exchange,  dated  the  23rd  June  1899, 
for  2001.,  payable  fonr  montha  after  date. 

The  facts  appear  in  the  judgment  of  the  Haater 
of  the  Rolls. 

It  may  farther  be  added  that,  on  the  7th  Oct. 
1899,  it  appeared  that  tiie  plaintiffs  first  learnt 
that  the  bill  was  an  accommodation  bilL 

The  judgment  of  the  King's  Bench  Diririon  is 
reported  8£  L.  T.  Bep.  818. 

The  Bills  of  Exchange  Act  1882  (45  &  46  Tict 
o.  61)  provides  as  folloira  : 

Seot.  27,  sab-Bent.  S.  When  th«  hcddar  of  m  bill  bu  » 
Uca  on  it,  uisiog  either  from  oontraot  or  by  implioktioo  of 
law,  be  ii  deemed  to  be  a  bolder  for  Tftloe  to  the  extent 
of  the  enm  for  which  be  bae  a  lien. 

W.  H.  Stevenson  for  the  defendants.— The 
pl^tilfs  are  not  "  holders  "  of  the  bill  within  the 
meaning  of  sect.  27,  sub-sect  3.  They  are  in 
posBeasion  of  ib  merely  as  solicitors  to  BisohoJCs- 
werder.  It  was  never  transferred  by  him  to  them 
in  SQoh  a  way  as  to  make  them  *'  holders  "  under 
seot  31  of  the  Bills  of  Exchange  Act  1882.  Even 
if  thOT  were  "  holders  "  within  seot  27,  sub-aect  3, 
th^  took  the  lull  when  it  was  orerdne  and  know, 
ing  that  it  was  an  aooommodation  bill.  They  thus 
obtained  no  greater  right  against  the  defendants 
than  Bisohofuwerder  had :  (see  sect  36  of  the  Bills 
of  Exchange  Act  1882).  BisohoSswerder  had  no 
rights  at  aJl  fwainst  tiie  defendants.  When  the 
document  was  lianded  over  by  Lewis  in  obedience 
to  the  judgment  against  him,  it  had  ceased  to  be 
a  '*  bill  of  exchange "  within  the  definition  in 
sect  3  of  the  Act.  It  was  nothing  more  than  a 
piece  of  paper.  It  had  never  been  re-issued  as  a 
bill  under  sect.  37 ;  and  in  fact  could  not  be,  as 
that  section  only  applies  to  a  "  bill "  as  defined 
by  the  Act.  The  judgment  of  the  Divisional 
Court  proceeded  upon  wrong  assumptions  of 
fact.  Ab  to  the  nature  of  a  solidtors  lien  at 
oommou  law,  he  referred  to 

Verity  t.  Wyldt,  32  L.  T.  Bep.  O.  B.  308 ;  4  Drew- 
427. 

Montague  Luah,  E.O.  and  Malcolm  Macnaghien 
for  the  plaintiffs.— The  plaintiffs  are  holders  of 
the  bill.  Practically  Bisohoffswerder  negotiated 
ittotium.  The  Mil  waa  indorsed  him  in  blank, 
:and  waa  tbereibie  pajaUe  to  beenr.  There  is 
nothing  nnTeas(»iaua  in  laying  fbat  BiaohofCa- 
,werder  could  give  a  transferee  greater  rights  than 
he  himself  had.  The  bill  had  been  given  to  him  by 
the  defendants  for  the  very  purpcee  of  transferring 
it  to  someone  else.  If  the  plaintifCB  are  not  the 
holders  of  the  bill,  who  is  P  The  peraoo.  with  the 
right  of  possession  is  the  holder ; 

jr«b  V.  d4  Frmim,  72  L.  T.  Bep.  648 ;  (1900)  S 
Q.B.  72. 

Ab  to  the  nature  of  a  ■olioitor'a  lien,  th^  cnted 
Oreerv.  Toung,  4S  L.  T.  Bep.  824  ;  24  Ch.  Dir.  $45  ; 
BoKon  V.  Bolland,  4  M.  A  Cr.  S54 ; 
Se  Wadtvmih,  55  L.  T.  Bep.  596  j  84  Ch.  Dlv.  155. 

Sfmwttflon  in  reply. 

CoLLZHB,  U.B.— This  ia  an  appeal  from  a  judg- 
ment of  ttte  Diviaiomal  Court  consisting  of 
Cfaannell  and  Bucknill,  JJ.,  who  affirmed  a  ded- 
sion  of  the  judge  oi  fhe  Birmingham  County 
Court*  but  on  Afferent  grounds.  The  tranaaotion 
which  gftTe  riae  to  the  aotkm  ia  amnewhali  oompti- 


cated,  but  the  facta  are  shortly  theae :  Bosmthal 
Brothers  were  de^rons  of  rainng  some  mon^. 
and  for  this  purpose  sent  to  Bisohoffswerder  a 
bill  of  exchai^^,  dated  the  23rd  June  1899,  pay< 
able  fonr  months  after  date  accepted  by  them, 
and  th^  requested  him  to  fill  in  his  name  as 
drawer,  and  get  the  bill  discounted  for  them. 
Bisohoffswerder  filled  in  his  name  aa  draww, 
indorsed  the  bill  in  blank,  and  handed  it  to  a 
man  named  Xjewis,  who  agreed  to  get  it  dis- 
counted.  Lewia  then  olaimM  a  right  to  keep  the 
bill,  on  1^  ground  of  BiaohofEswerder  b^g  in 
debt  to  him.  The  Inll  in  Lewia' handa  being  a  wly 
negotiaUe  instrument  Bisohoffswerder  at  once  in 
July  inatmoted  his  solidtors,  Heasis.  B«dfeni 
and  Sod.  who  are  tiie  plsintiffa  in  the  pressnt 
action,  to  commence  an  action  against  Lewis  in 
order  to  stop  him  from  n^tiating  it  and  to  get 
it  back  from  him.   An  interlocutory  injunction 
was  obtained,  restraining  Lewis  until  the  trial  of 
the  action  from  negotiating  the  bill.   The  actitm 
came  on  for  trial  at  Birmingham  Assizes  in  Dee. 
1899,  so  that  by  that  time  toe  bUl  was  overdae. 
Bisohoffswerder  obtained  a  verdict  and  jodgmoit 
for  the  recovery  of  tiie  bilL   At  the  and  ci  the 
trial  the  bill  was  handed  over  by  Lewis  to  the 
managing  clerk  of  Messrs.  Hedfem  and  Son. 
Tbe  cTerk  showed  the  bill  to  Bisohoffswerder  and 
to  Boeenthal  Brothera,  who  were  present  in  courts 
but  after  lookine  at  it  they  banded  it  baok  to  tbs 
clerk,  who  said  that  Heaan.  Bedfem  and  Sou 
had  a  right  to  retiUnitaa  th^had  a  lieaonitibr 
thttr  ooats.  The  present  actifm  waa  tikem  Iwouf^ 
by  Heeara.  Bedfem  and  Son  to  recover  the  anumnt 
of  their  costs  in  BischofEswerder's  action  agunst 
Lewis.   The  action  is  brought  not  only  agunst 
Bischoffswerdert  who  is  clearW  liable  for  the  oostsr 
bat  also  against  Boeenthal  Brothers  a«  acceptors 
of  the  bill,  for  so  much  of  the  amount  due  upon 
the  bill  as  will  satisfy  the  plaintifEs'  claim  for 
costs.   The  County  Court  judge  held  that  Bosm- 
thal  Brothers  were  liable  upon  the  bill,  under 
sect  27  sub-sect.  3  of  the  Billa  of  Exchange  Act 
1882,  and  that  judgment  waa  affirmed  by  the 
King's  Bench  Division.    Rosenthal  Brothers 
have  a])pealed  against  this  deoiaion.  Bisohofb- 
werder  is  no  pari^  to  the  appeal.  Now,  sect  27, 
sub-seot  S,  proridee  that  where  tiie  hinder  of 
a  bill  haa  a  lioi  on  it,  ariaing  dtiwr  from  oon- 
tract  or       implioalifm.  of  law,  he  ia  deemed 
to  be  a  nuder  for  value  to  fha  extent  of  tha 
sum  for  which  he  has  a  lien.    The  plaintifE^ 
ailment  was  that  they  were  holdera  ox  the  lali 
and  as  tiiey  had  a  lien  on  it*  thegr  ware  holders 
for  value,  and  were  therefore  entitled  to  recover 
in  this  action.   Now,  there  was  some  evidence  at 
the  trial  of  the  action  that  Boeenthal  Brothers  and 
Bischoffswerder,  after  some  discussion  with  the 
plaintiffs'  clerk,  had  handed  the  bill  to  him  for  the 
purpose  of  Messrs.  Bedfem  and  Son's  lien  ao  aa 
to  make  him  holder  for  value.   A  controvert 
arose  as  to  this  evidence,  and  thereupon  the  plun- 
tiffs  said  that  they  did  not  wish  to  raly  upon  that 
ground,  and  that  they  relied  aoldy  upon  their 
oomrnim  law  rights  of  lien  and  on  the  Bills  oi 
Exchan^  Act  1882.   Now,  opon  these  facts  I  aa 
of  opinion  that  the  idaintifn  have  no  ri{^  ^ 
action  aoainst  Boaantiial  Brothen.  The  mil  was 
handed     Bosenthal  Brothers  to  Bisohoffswerdw 
for  a  qteoifio  purpose— namely,  to  getitdiscomitea 
—and that puraose failed.  'WhenuteUJloameinto 
tin  plaintisa' handa  it  waa  oTardoe.  Uwasnota 
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n^otiable  matrament.  As  betweem  the  plaintiffo 
and  the  defendants  the  bill  never  was  a  liTing 
uutraDunt.  The  plaintiifs  when  tfae^  first  got 
poMeation  of  the  OMtunent  aa  Bisoholfawerder'i 
KdiotUHra  knew  ail  theae  facta  aboat  it.  Yetitwas 
oontended  that  hj  ge^ing  the  phTaioal  oaatody 
of  thia  piece  of  paper  and  having  dono  woek  aa 
BoUcitora  they  had  aoqnired  the  righti  of  a  holder 
for  Taloe  nnoer  the  Billa  of  Excunse  Act  1882 
and  could  ane  the  aeoeptora  of  the  bul.  It  aeems 
to  me  impoasible  to  aaj  that  bj  getting  hold  of 
an  overdue  bill  anoh  aa  thia  they  became  holdera 
for  value.  The  bill  ahould  have  been  re-iaaued 
in  order  to  give  them  any  ri^hta  upon  it.  They 
have  miaoouceived  their  poaition.  Their  rishta 
against  the  defendanta  in  respect  of  their  lien 
were  no  n«ater  than  the  rights  of  Biaohofbwerder 
on  the  l>iU  againat  the  defendanta.  Biaohoffs- 
werder,  nnder  the  circumatancea  that  I  have  men- 
tioned, could  not,  with  the  plaintifEs'  knowledge  of 
the  facta,  give  them  any  righta  on  tiie  biU  qua 
hSU.  The  uatrnment  when  thm  reoeiTOd  it  was 
dead,  and  they  ooold  not  treat  ft  oa  a  living  one. 
That  ii  enough  to  decide  this  oaaa^  It  u  not 
neceasary  to  give  any  opinion  ae  to  what  iha 
pl^tifla*  righta  would  have  been  if  the  document 
bad  been  a  living  bill.  The  appeal  must  there- 
fore be  allowecL  In  the  Diviaional  Court 
Ohannell,  J.  aeems  to  have  given  judgment 
with  great  hesitation,  and  I  think  he  accepted  an 
inference  of  fact  which  waa  not  supported  bv  tlie 
evidence.  The  court  aeems  to  have  lost  ai^nt  of 
the  view  that  at  the  time  when  the  plamtifEa' 
snuposed  lien  came  into  existence  the  instnunent 
had,  undar  the  taronmatanoea,  oeand  to  be  a 
negotiable  instrument. 

IfATHKw,  L.J. — I  am  of  the  Kune  opfaiion.  It 
is  said  that  the  effect  of  the  judgment  in  the 
action  bv  Bischoftswerder  andnst  Lewis  to 
restrain  tne  negotiation  of  the  bill  was  to  restore 
a  negotiable  character  to  the  bill  and  give  the 
pluntiffs  a  right  to  sue  upon  it.  That  would  be 
a  very  extraordinary  result.  When  the  bill  was 
given  up  it  was  a  security  for  nothing.  It  was 
mere  waste  paper.  It  ms  dead  in  law,  as  the 
plainlilCs  most  nave  knomi.  Tet  it  is  contended 
that  the  doonment  by  heiM  handed  to  theplaintifb 
aoqnhred  a  new  lease  of  me,  and  became  a  nego- 
tiable instrument.  The  plaintiifg  obtained  no 
more  right  i^ainst  tiie  defamdants  than  Bischoifs- 
werder  had ;  and  that  waa  none  at  alL  The  only 
■difficult  in  the  caae  haa  been  canaed  by  aome 
■nnoertamty  as  to  what  wore  tiie  actual  fincungs  of 
the  County  Court  judge.  I  agree  that  the  a^eal 
must  be  aUowed. 

Oozkhs-Eabdt,  L.J. — I  am  of  the  same  opinion. 
Uany  interesting  pointa  have  been  raiaed,  oat  on 
the  actual  facts  ot  the  case  I  see  no  great  d^culty. 
The  aolifutors  had  a  lien  on  their  client's  inteaest 
iu  Um  biU,  but  when  they  gpt  poaaeaaicm  of  the  bill 
Biaohoftawerder  had  no  rights  against  the  defen- 
dants. The  document  had  ceased  to  be  a  real  bill. 
It  waa  recovered  by  Biaohoffswerder  in  hia  action 
gainst  Lewia  for  the  very  purpose  of  preventing 
its  bdng  n^fotiated.  The  plaintiffs  are  in  no 
batter  position  than  Bisdiouwerder,  who  had  no 
rights  on  tia  bill  against  the  defendants.  Jt  is 
onneceasary  to  spve  my  opinion  on  what  the 
lights  ot  the  plamtiffe  might  have  been  if  the 
bill  had  not  been  overdue  when  th^  got  poa- 

■^■^  AppMlaOmoed. 


Solioitora  for  the  pluntifta,  Beal  and  Payne,, 
for  iiat^^srn  and  8oru,  Birmingham. 
Solioitm  for  the  defendanta,  Fred.  MarrioU. 


WtdnMday,  July  9. 
(Before  Mathzw  and  Cozsnb-Hakdt,  L.JJ.) 
Lbti  «.  AsaLO-CoNxiirsNTAi.  QohD  Bnrs 
or    Bhodhbii.   Lihztbd;   Tatlob,  Tbiid 
Party,  (a) 

APPBAL  PBOU  THB  EIKO'S  BBKCH  DITI8I0N. 

Practice — Third-jparty  procedure — Counter-claim 
a^atnat  plaintiff— Bight  of  plaintiff  to  add  third 
jMirfy  a*  defindani  to  iAe  counfor-elotm — 
l?rder  XVI.,  r.  48. 

A  plaintiff  a^ainet  whom  a  defendant  hoe  countw- 
daimwi  t«,  ae  regard*  ihe  counter-claim^  a 
"  defendant "  wUhin  the  meaning  of  Order  XVI., 
r,  48,  vohieh  enables  a  d^endarU^  who  ie  enttfla^ 
to  eonfnlwfion  or  indemnity  againet  a  penon  not 
a  party  to  the  aefum,  to  add  him  aa  a  third 
party. 

THia  waa  an  appeal  by  the  third  partj  againat  an 
order  of  Ridley,  J.  at  chambera  givmg  leave  to 
the  pluntift  in  the  action  to  ieane  a  tliird  party 
notice. 

Order  XYI.,  r.  43,  ia  aa  fbllows : 

Where  a  defandsBt  eUima  to  ba  eotitlecl  to  omtEibn- 
ti<ai<Bf  Indemnity  over  againat  any  person  not  a  party  to 
the  aotloo,  ha  mi^,  by  leave  of  the  ooort  or  a  ji^fe, 
iaataa  a  notioe  (hereiiaafter  called  the  third-party  notioe> 
to  that  effeot  atuiped  with  the  aeal  witb  wbioli  writs  ot 
aommona  are  sealed.  A  oopy  of  aooh  notioe  shall  be 
filed  with  the  proper  offioar  and  aorved  mi  noh  peraon 
soo(»dingto  the  rolea  relating  to  the  aarvioaa  ot  wzita  of 
annnons. 

The  action  waa  brought  to  recover  lOOZ.  allied 
to  be  due  to  the  plaintiff  as  director's  fees. 

The  defendant  company  by  their  statement  of 
defence  diaputed  the  plamtiff'a  claim,  and  they 
alao  oounterdaimed  against  him  for  4371.  lOt. 
which  they  alleged  waa  due  from  him  for  calls 
on  500  shares  in  the  componv  which  he  had 
applied  for  and  which  had  oeen  allotted  t9 
him. 

The  plaintiH  thereupon  applied  for  leave  to 
iaaue  a  third-parfj  notice  againat  Taylor  npon 
thesround  that  he  had  applira  for  the  500  ahuw 
as  Taylor's  nominee,  and  tnat  Taylor  had  agreed 
to  indemnify  him  againat  loaa  on  any  eharee> 
which  the  plaintiff  might .  be  allotted  aa  hia 
nominee. 

Bidl^,  J.   (reveraing  the  decision  of  the 
master)  granted  the  plamtifTa  a|^lioatioo. 
Taylor  applied. 

Lleuielyn  Daviea  and  D«»m  O'Conor  for  Taylor. 
—The  learned  judge  had  no  jurisdiction  to  grant- 
the  plaintifTa  ap^oation.  Order  XTI.,  r.  48, 
only  applies  to  the  case  of  a  "  defendant."  That 
means  a  defendant  in  an  action.  The  rule  does 
not  apply  to  a  plaintiff  in  an  action,  though  he  is 
also  ddendanfc  to  a  counter-claim.  The  nue  must 
be  ocmsfamed  with  reference  to  the  interoretati<m 
clause,  sect.  100,  of  tibe  Judioatoxe  Act  1873. 
Tfacva  "i^aintift**  ia  defined  aa  indndii^  "every 
penon  asking  any  relief  (otherwiae  than  by  waj 
of  coonter-blaim  as  a  defendant)  against  any  otiier 
peraon  by  any  form  of  proceeding,  whether  the 


(•>  Beported  by  E.  Uaslst  Sam,  E»q.,  BerriaUMt-lAW. 
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wme  be  taken  ^7  «atio^  nnt^'pettBDOtiiibtittii, 
anmmoiu.oroUierwisa.*'  '  Aadabo. '**daAfodaiit* 

tfftBcj  pflnoB  asnad  ivKih  snj^'iAiift  of  I 
munmrau  or  prooeas,  or  served  with  notwe  td  or 
«ntitled  to  attend  anj  prooeadings."  A  oonnter* 
olaim  is  in  some  reapecta  to  be  treated  aa  a  orou- 
action,  bat  a  plaintiff  has  not  in  reapaot  of  a 
oounter'Ohum  agidnet  bin  all  the  lights 'oK  a 
defendant  in  an  action.  A  oo outer rcUioi  shurald 
W  used  aa  a  shield,  not  as  a  swi»d ;  - 

Bgnton^  Gibbi,  amd  C0.T.  KmaU  CMuK^^.tfa  £..T. 
Bsp.M6;  (1000)9  Q^B.»^       i    a.  . ' 

There  ia  no  reported  ease  in  ivfaiA-a  pbtel£IF-haa 
^UamedleBTB  to  bring  in  a  tithd  party  4Ut  defen- 
dant to  a  ooiinter.olaim.  If  the  'leanied  jad|<e 
had  jorisdiction  to  maka  the  oiderr  ha-oofHit'in 
the  exwoise  of  hut  diaoretioa  to  have  leased  to 
make  it  tmdw  the  droamBtanoea  of  the'case^  If 
the  plaintiff  saooeeds  on  hia  claim,  ajid  the'defen> 
dauts  SQOoeed  on  thur  counter-alaim,  there  would 
be  jndgment  lor  the  defendants*  for  3372. 10s.  TtM 
Tosolt  of  that  would  be  tbat  the  plaintiff  woald 
have  to  bring  another  action  against  Tarler  -to 
reooTer  the  balance  of  1001.  Thus  the  tiura.partji 
prooedore  wonld  not  elbot  anjaaiing  of  expeusd. 

C.  ff.  StnmloM,  for  the  plaintiff ,  waa  not  eallad 

tipou. 

Mathiw,  LJ.— I  think  tbat  the.,.oxdar  of 
Bidlej,  J.  most  be  affirmed.   The  first>q«estion 
raisea  was  as  to  inrisdictiiui.   It  was  sud  tikA 
thoagh  the  defendants  had  the  jri^t  to.  oonntar- 
olaim,Tet  the  plaintiffwas  debarnd  from  adding 
a  tiiird  party  as  a  defendant)  to  that  oonntwi 
chum.  No  reason  was  snneeted  wh  j  tiie  plain, 
tiff  onght  to  be  thns  fettered  and  embarrassed.  If 
we  turn  to  the  Boles  of  the  Supreme  Court,  we 
find  that  whenever  a  oonnter-Qlaim  iB-menti<med 
it  is  tmated  as  a  oross-aotion.   Order  XXI.,  r.  11^ 
directs  that  "  where  a  dafsndani  1^  hia  dafenM 
Mts  np  auT  oonnter^laim  which  v^sea  qnestions 
between  hmiself  and  the  plaintilf  alone  with  anV 
other  persona,  ha  shall  add  to  th«-tttt*.«6  boa 
defenoe  a  fortber  title  similar  to  tha  titl*&-a 
statement  of  claim,  aetting  fortii  tiie  namte  (tf  «U 
<tiie  persona  wfat^  if  sooh  connter-daim  werate  be  i 
enforced  bj  cross-action,  wonld  be  defendanta  to  . 
anoh  oross-action."    A  ooontBr^daUn  m  there  > 
contemplated  aa  bong  simiUur  toi  a  orosaiactioa.  , 
Lord  Eaher,  U.B.  in  Stumore  t.  CaMjtbeii  (66  ' 
L.  T.  Bep.  218;  (1892)   1  .Q.  B.  314)  and, 
Bowen,  L.J.  in  Amon  t.  Bobbett  (60  L.  T.  Bep. 
$12 ;  22  Q.  B.  Dir.  543)  have  said  that  a  conoteF-  i 
olaim  is  a  cross-action.   I  can  see  no  difficulty  j 
whatever  in  the  ooorse  that  the  plaiitfiff  pro-  ■ 
poses  to  take.   It  is  siud  that  anoh  a.  thing  as  : 
he  wishes  to  do  has  never  yet  been-  donei  Cer-  • 
tainlj  no  authority  haa  been  mentioned  ia  which  [ 
the  question  has  arisen.  Bat.  that  amy  -be  ■ 
foeoanae  no  one  haa  ever  yet  thought  tiift  peipt  1 
worth  raising.  I  tiunk  that  BMUeir,    had  iari%- : 
,<liotion  to  make  tiie  order  appealed  a^Ainit.  iJpw , 
the  qneati<m  of  diatvetion.  it  ia  fane  Ukajk  in  some  1 
^dronmstances  it  might  be  so.  embarmssin^  to 
allow  this  ooorse  to  1^  taken  that  a  judge  might 
refuse  to  sanction  it.   In  the  present  ease- 1  see 
no  more  difficolty  than  most  always  arise  -when  ,a 
third  party  is  added  by  the  plaintiff  aa^  a.  d^en- 
daht  to  a  coonter-daim.   This  ia  quite  a  simple 
case.   It  is  said  that  the  judge  at  the  tnal  conld 
only  give  judgment  against  the  third  party  for , 
3372.,  and  that  another  acticm  would  have  to  be 


[to, 

bMMighttO  Moof«rtha  UtoL  BtttOaUifioalfy.lfil 
•s£ita.  eonld  «uilf  bo  naiiafl8d,  aa  was'f«iiM 
ont  by  Cozena-Hudy^LJ.  ia  .the  'ooitree  ef  iHlf 
argomenL  beeause  a  deoluglkm  nn^t  W  ud| 
in  the  judgment  that  the  defendanta  were  «MAM 
to  reoove^  4d7I,  on  thMr  obnntel'Hblum'aMiftrfttt 
plaintiff,  and  the  thiM  pairty  Woipd  bO  boand  ty 
sueh  al  deUaration.  I  tiiink  thitt'tiiaLavpail  ami 
bediamiased- 

C6z>5S.HABrT,  L.J.  —  I  agree.  WSEkoo^ 
holding  that  a  counter-olaim  is  tmder  all  einmin- 
atanooa  a  cross-action,  I  think  that  tin  pnsent 
oaae  oonua  within  Order  XVL,  r.  48.  1  esuaot 
imf^tme  a  OMe  more  within  the  w(»da  andainrittrf 
that  liiH  itt^r  one  more  ;fitting  for  the  gxertnas  <^ 
£h9  disorstion  of  the  oonrt  in  tii^  way  tiiat  it  hu 

Appeal  Htmimd. 

,  Solidtorafor  the  plaintiff;  A.  E.  TMveU.  . 
SoUdtmfoi- the  turd  party;  f^ysr  and  Sfou.. 


:  .  Friday,  Jvly  11. 

(Before  Collivs,  U.B:.  MatbeW  aad-'OoziBB* 

Haju^t.  L-JJ.). 
BoBiHsoN  G<)Li>  MimNa  GoMPAirr  LmAiD  ^. 

Au^iAKcn  Mabinb  and  GrKKaSAL  AqSDBiffCI 

O0XPA.HT  UiHiiBui.  Cal  . 

AFPXAL  vBom  THE  Eiifa's  snrcH  Dmaiov. 

Tntttranee-^Contiructum  of  Poliey-^Arreitg  -md 
detainment  of  Jcinot,  prineeM,  ani  peopU~-A- 
eeptum*  jfro«  ritka — "^OnpiwrB,  snsan,  awl 
d0tention"~8eiture  by  Jvnian  Qovvmmen*  of 
property  of  id  own  tuhje^  hefon  oidbnci  cf 
'  ioaif—nAh$enM  of  vtolsnca.  ■  '  " 

A  gold^mtriing  ^company ,  ineorporcUsd  tmier'  tkt 

'  lawi  cf  Me  Bouth  African  Unmblie,  ^ffedai 
a  p<Miey  of  tntaranee  on  theit  gout-v/t  ^i»  fraant 
from  ihe  mines  by  rail  through  <A«  imriioriet  ef 
ther^nAHc  aTid  to  on  to  the  UniMi  Kingdom. 

-   Th^  mJetinrared  against  ini^ttded  **gn*pmdi, 

'  takings  joi  $ea,  arrestSr  resiminU,  and  d^tan* 
mmta  of  i»Uiiitgt,pfinentmi4piapU,**  itt^ 
policy  eontainod  a  eloMS,  **wirremM  fmtf 
eaptnre,  teUvre,  and  detaUien   .   .  ■'  a** 

'  aaofrtrn  all  eontequenaes  of  rtoft,  ekU  cmm»- 
tiom,  hodHUieM,  or  viariike  operations,  vieM 
b^ore  or  after  dedaration  of  war.'* 

In  the  course  of  its  trantit  through  the  femfori 
of  the  ripublic,  the  gold  was  taken  poeaestvm  ^ 
by  the  executive  Oovemmsnt,  %n  antiomUio*  9 
an  outbretde  of  war,  which  in  fext  took  fkue* 
few  days  later.  Thie  act  of  th«  eaecntfoe  wa*  *s 
accordance  wUh  the  lams  of  the  rapmUki  '^f 
vioUnee  Wm  wsed  in  carrying  out  the  orMrif 

■    Oie  etBeeuths  for  the  setntre  oj 

aoeort  in  charge  of  it  dwring  its  tranni  9**" 
potKMten  i0Mn  required  todoao.   Norn  ef  w 
gold  thus  tak&n  poeeeation  of  hy  ike  aneaMM 

••-was  eiwr  reeovored  hy  fA«' osmpenty*  a* 
««ltona«atMtf  tikstmderwnfsrstfnOsjwKBf-' 

BOd  iaMrming  the  judgrHeni  ef  FhUl^Mn,  /■). 
'  ^t-Vkt  tmierwriiert  wiraprMttdhy  Ote^nm 
^  the  warrmdm  from  UtikQiky  umdar  Uu  poUeli 

>  for  Oe  lata  ef&ug<tld, 

Tbis  was  ah  appeal  by  the  plaintiff  oonffuff 
from  the  judgment  of  PhilUmore,  J,  at  tiie  tnti 
of  the  action  without  a  jury. 

(•>  Bsported  IV  E.  Hulit  Smra,  ■iq.,BMiW  ■*  Taw- 
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App.]       Bobxhboh  Gold  Hihiho  Oo.  «.  AujAnci  Uabxhi,  Ac,  Absvbangb  Oo.  [App. 


The  action  was  broaght  againit  the  undArmitots 
of  a  poliOT  of  insaranoe. 

Tba  |MMiitiifi  mre  a  gold-mmiiig  oom^ay 
inoorporated  under  the  lawa  <A  the  Sooth  Afrioan 
Bepaolio,  irhere  tbey  oarried  <m  bMinuw. 
J3t  a  policy  of  insnmiioe,  dated  the  12th  Sept. 
1899,  eoeoted  vith  the  d^endaat  oonuMny,  the 
phuitifl  inanred  gold  np  to  the  valoe  of  500,0001. 

at  and  from  the  mine  or  mines  sitoated  in  the 
AVitwatersntnd  Gk)ldfield8  Diatriot  aa  enumerated 
below,  eiUter  direct  or  vid  anj  bank  or  banks, 
whether  in  ehai^  of  the  assured  or  their  em- 

Sloyeee  or  otherwise,  to  the  railway  station  at 
ohannesberg,  and  then  bj  rail  to  Port  Elizabeth 
or  Gape  Town,  and  thenoe  by  steamer  as  below  to 
destination  in  the  United  Kingdom  and  (or) 
France^  indading  risk  ot  craft  and  all  land 
ocniTeyanoe  from  dispatoh  natil  d^vored  to 
addreoaes.'* 
The  polioy  oontained  the  folloiring  oUuue  i 

TooeUng  the  adTentoTM  and  perili  whioh  the  aaid 
oompMiy  are  oontented  to  bau  aai  to  taks  apon  them 
in  titli  Toyage,  they  are  of  the  seu,  men-of-wu,  fire, 
•nemies,  piniai,  lorert,  UueTee,  jettteoni,  letter  of  mart 
and  ooonter-mart,  sorpriBali,  takingt  tA  sea,  arreati, 
restraints,  and  detainments  «l  all  Unga,  ptinoee,  and 
peoplea,  at  irimt  natiom,  oondition,  or  qoalitr  soever, 
.  .  .  waitaated  free  of  oaptore,  seiurei  and  detention, 
and  tiw  emieqnukoae  thereof  or  any  attampt  thereat, 
piracy  exoepted,  and  alao  from  all  oonaoqBsaoaa  <tf  ziots, 
dvil  oommoticdis,  hoatilitiea  ot  warlUce  <q;w>atioos, 
whether  before  or  after  detdatatioQ  of  war. 

On  the  2nd  Oot.  1899  gold,  to  which  the  policy 
attached,  amounting  in  Talne  to  221,9501,  was 
despatohed  by  the  p^intifl  company  faj  rail  from 
Johannesberg  to  Gape  Town  for  London. 

When  the  train  reached  Vereeninng,  a  frontier 
station  in  the  territory  of  the  Sonth  Afrioan 
Bepnblic'the  resident  jnstiee  of  the  peaoe  produced 
a  telegram  in  the  Dotofa  langnage,  which,  being 
traaalated  into  English,  read  as  follows : 

From  ttie  State  Attorney,  Pretoria,  to  Besideat  Jostioe 
ol  the  Peaoe,  Yereuuging. — I  have  learned  that  the  mail 
passing  Teieeniging  at  7  p.m.  carries  the  ralae  of  three 
hondred  thonaaad  ponnds  (300,0001.)  in  gold.  I  ovder 
yoa  to  take  the  aame  into  safe  oiutody. 

The  onatodiaas  of  the  gold  snhmitted  without 
venstaace,  and  the  gold  was  removed  from  the 
train. 

Kone  of  the  gold  was  ever  recovered  by  the 
plftintiff^T 

On  the  11th  Oct  1S99  the  South  African 
Bepublic  declared  war  against  Qreat  Britain. 

Evidence  was  called  which  showed  that  before 
the  2nd  Oct.  the  Government  of  the  Sooth  African 
Republic  had  called  out  the  commandoes  with  a 
view  to  war,  and  that  the  Yolkaraad  had  passed  a 
TeB(dation,  the  afleot  (d  which  was  to  vest  in  tiie 
enontive  Gorenunent  a  lawful  poww  to  seize  the 
property  ai  subjects  of  the  repnbUo,  which  it 
migM  mem  necessary  for  purposes  of  war. 

At  the  trial  ci  the  action  Fhillimorev  J .  held 
that  the  oiroumstances  of  the  swznre  of  the  gold 
the  OovemmMit  of  the  South  Atriotm  Aepublic 
were  sooh  aa  to  bring  the  case  within  the  exoep- 
timis  contained  in  tiie  warranty,  so  that  the 
defendant  company  were  relieved  of  any  liability 
nndw  the  poUoy. 

The  case  is  reported  85  L.  T.  Bep.  419 ;  (1901) 

K.  B.  919. 

The  plaintiffs  appealed. 


Lavfton  Walton,  K.C.  and  A.  HaMilton,  K..0. 
(John  Dove  with  them)  for  the  plaintifEs.— The 
loss  is  due  to  risks  nained  in  the  pcdicy,  "  arrests, 
restraints,  and  detainments  of  all  kings,  princes, 
and  people": 

Auimi  V.  Oray,  7  L.  T.  Bep.  469  ;  3  B.  ft  S.  168; 

Botch  T.  MdU,  6  T.  B.  413. 

The  case  does  not  come  within  any  of  the  exoep-  . 
tions  named  in  the  warranty.  There  has  been 
no  "  capture  "  or  "  seiznre  "  such  as  is  there  con- 
templated. Those  wcHrds  imply  the  exiatanoe  of  a 
state  of  war,  and  war  did  not  aiiBt  wli^  the 
Transvaal  Qovemment  took  possession  of  the 
gold.  Those  words  alao  involve  the  applicatitm 
of  foroe.  Becognition  of  anthoritj  is  not  an 
admisuon  oi  taung  by  force.  Xxl  every  case 
where  an  executive  Qovernment  takes  possession 
of  anything,  force  is  the  ultimate  sanction  under 
which  it  acts.  Bat  "capture"  and  "  seiznre"  in 
this  warranty  imply  something  more  than  tiiat ; 
they  imply  the  actual  use  of  violenoe.  Here  no 
violence  was  used.  The  persons  escorting  the 
gold  yielded  it  up  directly  the  telegram  from  the 
Transvaal  Government  ordering  ue  gold  to  be 
taken  was  produced : 

Pinlay  v.  Liverpool  and  Onat  WoMtem  Bttamihip 
Company  LimittA,  23  L.  T.  Bep.  251 ; 

KMnwfrt  v.  fihepard,  1  E.  A  E.  447 ; 

Powttt  V.  ffyde,  5  E.  A  B.  607 ; 

Johtutonv.  Av9.48L.T.B«p.4S5i  10Q.RDiT. 
482; 

Cory     Burr,  49  L.  T.  Bep.  78 1  8  App.  Oaa.  888 ; 
Jfiiter  T.  Law  Accident  Innmmee  BoeUty,  18  Times 
L.  Bep.  518 ; 

Bodacanachi  v.  Slliottf  28  L.  T.  Bsp.  840  j  L.  S«p. 

8  C.  P.  649. 

The  words  "capture"  and  "seizure"  are  not 
applicable  to  a  case  where  a  Government  seizes 
the  property  of  one  of  its  own  subjects  as  hete. 

Lord  £o6ert  Cecil,  K.O.  and  Hon.  At/red  Lytiel- 
ton,  K.O.  (Loehnit  with  them)  for  the  defendants. 
— The  case  comes  within  the  exceptions  in  the 
vmrranty.  If  It  does  not,  then  it  does  not  come 
within  the  risks  insnred  against.  The  oases  cited 
do  not  show  that  either  a  state  of  war  or  the  use 
of  aetoal  foroe  is  necessary  to  constitute  a  **  cap- 
ture '*  or  **  seizure."  The  warranty  uses  the  plain 
innrds  "whether  before  ot  after  dedaiatmi  of 
war." 

Latoion  Walton,  E.G.  replied. 

OoujNS,  1I.B. — This  is  an  appeal  from  the 
decision  of  Fhillimore,  J.,  who  held  that  the  facta 
in  the  case  brought  it  within  the  exceptions  con- 
tained in  a  warranty  in  a  policy  of  insurance. 
The  facts  of  the  case  are  shorUy  these :  A  large 

Stity  of  sold  was  conadgned  from  Johannes- 
to  Engund  by  a  company  which  was  fwmed, 
irhioh  iras  carrying  on  its  bnsineBS  under  the 
protection  o^  the  laws  of  the  Sonth  African 
Bepnhlic  The  company  effected  an  insnranoe 
agunst  the  loss  of  the  gold  during  its  transport, . 
and  amongst  the  perils  insured  against  were 
"  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  peoples,  of  what  nation,  condition,  or 
quality  soever.  The  policy  also  contained  a 
olanse  on  the  effect  of  which  the  question  in  this 
appeal  has  arisen,  namdy,  "  warranted  free  of 
capture,  seiznre,  and  detention,  and  the  conse- 
qnencw  thereof,  or  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  riot, 
civil  commoticms,  hostilities,  or  warlike  operati(m8. 
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■whether  before  or  after  declaration  of  war."  Now, 
at  the  time  that  this  gold  was  consigned  to 
England,'  an  nltimatnm  had  been  delivered  hj 
'Uie  Government  of  the  Soath  African  Repnblio  to 
the  British  Goveniment  No  declaration  of  war 
had  been  yet  made,  bnt  aome  f^  days  bef<no  it  waa 
declared  the  Qorenimait  of  the  repnbUo  aent  an 
order  b^  telegram  to  its  officials  at  the  station  ot 
Yereemging,  and  under  that  order  the  gold  was 
there  arrested.  At  that  time  commanwes  had 
been  called  ont,  and  the  railway  and  its  staff  had 
been  taken  over  by  the  Transvaal  Government, 
so  that  the  railway  officials  were  bonnd  to  obey 
the  behests  of  Uiat  Govemment.  The  consign- 
ment of  gold  was  goarded  by  an  armed  escort, 
who  were  servants  of  the  Transvaal  Grovemment 
When  the  train  in  which'  the  gold  was  being  con- 
veyed arrived  at  YereenigiDg  station,  an  official 
■ariDed  with  the  mandate  of  the  Attomer-General 
of  the  Government  came  and  spoke  to  the  station 
master.  Under  his  order  the  gold  was  then  moved 
from  the  tnun,  and  was  taken  over  by  the  Trans- 
^aal  Government,  so  that  its  owners  never  saw 
mnj  oi  it  aftain.  Under  these  cironmstaaoea  the 
owners  of  the  gold  have  brought  an  action  to 
eolotoe  their  olaim  under  the  policy  by  which 
they  were  insured  f^ainat  losses  by  "arrests, 
restnunts,  and  detainments  of  all  kings,  princes, 
and  peoples.'*  The  defendants  contended  faintly 
.that  the  loss  was  not  covered  those  words,  bnt 
their  chief  point  is  that  they  are  protected  by  the 
exceptions  contiuned  in  the  warranty  which  Insve 
already  read.  Now,  the  plaintiffs  were  undoabt- 
edlypufed  in  a  position  of  considerable  diffionlty, 
because  the  risks  against  which  they  were  insnred 
in  themselves  import  some  act  of  force  ezerciEcd 
by  kings,  princes,  or  people  against  a  person 
who  does  not  bestow  on  them  of  his  own  free 
will  a  right  to  possess  themselves  of  his  property. 
The  risks  imply  a  force  exerdsed  by  some  superior 
paramount  auuiority  whioh  oonld  not  be  resisted. 
Though  the  plidntifls'  counsel  had  to  inte>diice 
4H>me  element  of  snperiw  force  in  order  to  let  in 
th^  contention  that  the  loss  was  covered  by  the 
risks  insured  against,  yet  at  the  same  time  they 

•  were  obliged  to  try  and  show  that  the  loss  was 

•  not  within  the  words  "  warranted  free  of  capture 
.  and  seizure."   They  had  to  attenuate  the  element 

of  force  to  the  highest  possible  degree  consistent 
with  their  allegation  that  the  case  did  not  come 
within  the  words  of  the  exception.  They  have 
therefore  contended  tbat  what  actually  took 
place  at  Yereeniging  waa  merely  the  willing 
acquiescence  of  the  owners  of  the  gold  in  the  con- 
stitutional and  legitimate  right  of  the  Transvaal 
Government  to  invite  the  owners  under  certain 
conditions  to  part  with  their  property  for  the 
benefit  of  the  Government.  The  taUm^  of  the 
gold  hj  the  Transvaal  Government  was  thne,  th^ 
say,  without  any  element  of  force,  and  force  is  not 
a  necessaiy  elraaoit  to  an  "  arrest "  within  the 
'meaning  of  the  policy,  though  it  is  a  necessary 
element  ina  "seizare  within  the  meaning  of  the 
warranty.  It  was  a  difficult  point  to  taS:e,  and 
-the  difficulty  seems  to  me  to  have  been  too  great 
even  for  the  ineennity  of  the  learned  counsel  who 
appeared  on  behalf  of  the  plaintiffs.  The  gold 
waa  taken  possession  of  by  the  Transvaal  Govern- 
ment by  theit  exercise  of  an  authority  which  they 
had  aaeumed  in  consequence  of  the  delivery  of  an 
'ultimatniQ,  and  the  calling  out  of  the  forces  of 
the  country  and  such  a  suspension  of  the  consti- 


tution as  to  let  in  the  general  principle  8altu 
populi  Bu^rema  lex.  To  say  that  such  an  exercise 
of  authority  has  no  element  of  force  in  it,  and  is 
not  properly  described  as  a  "  seizure,"  seems  to  me 
to  be  aa  impossible  contention,  unless  some 
autiioritiea  oan  be  fonnd  to  justify  it.  It  involves 
a  refinement  upon  tite  ordinaiy  use  of  words  irbieh 
I  think  no  penon  nnlnstmcted  in  ih»  law  wonld 
think  the  wrdt  capable  of  bearing.  It  seenu 
impossible  to  me  to  contend  that  the  plaintiff 
company  in  surrendering  their  property  in  this 
way  did  not  yield  to  force,  and  that  the  taking 
possession  of  it  by  the  Tranavaal  Government  was 
not  a  "seizure"  by  them.  The  authorities  that 
have  been  referred  to  in  support  of  that  conten- 
tion seem  to  me  to  have  jnst  the  opposite  eflecL 
In  Cory  v.  Burr  (uM  tup.)  Lord  Selbonie,  L.C. 
said:  "The  first  question  that  has  been  considered 
in  the  argument  has  been.  What  is  the  meamng 
of  the  words  '  capture  and  seizure  ?  '  *  Warranted 
free '  clearly  means  that  the  insurers  are  not  to  be 
liable  for  tu  things  to  whidi  the  warrant  appliea. 
I  own  I  should  have  hesitated,  even  if  thoe  had 
been  no  authority,  before  I  should  have  been 
brought  to  agree  with  the  new  whic^  was  thrown 
out  in  the  oonrse  of  the  argument,  and  whioh 
Brett,  L.  J.  seemed  to  think  might  have  inflnenced 
him  if  there  had  not  been  autiiority  against  it— 
the  view  I  mean  that  '  capture  and  snzure '  in 
such  a  warranty  must  be  taken  to  mean  pritnd 
facie  belligerent  capture  and  seiznre  only."  That 
was  one  ox  the  points  urged  in  the  argument  of 
this  case  in  the  court  below.  Lord  Selbome  went 
on :  "  Hy  reasons  for  saying  so  are  that 
the  word  '  seizure '  is  used  as  well  as  the  word 
'capture.'  I  am  disposed  to  agree  that  if 
the  word  *  capture '  had  stood  alone  it  might 
have  appeared  to  point  to  a  belli^rent  capture, 
but  the  addition  of  t^e  word  'seizure*  is  only 
officious,  as  I  read  the  warranty,  by  supposing 
that  it  is  to  e»dnde  that  narrow  oonstmotion 
of  the  word  'capture,'  and  to  let  in  other 
'seizures,'  snoh  aa  Gotten,  LJ*.  suggests,  hr 
means  of  the  revenue  laws  of  a  foreign  State. 
Lord  Selbome  then  described  the  facts  of  the 
case,  whioh  in  his  judgment  really  amounted  to  a. 
"  seizure."  He  said :  "  The  ship  was  seized  in 
every  sense  we  can  pnt  upon  the  word  "  seize." 
It  was  taken  forcible  possession  of,  and  that  not 
for  a  temporary  purpose,  not  as  incident  to  a' 
civil  remedy  or  the  enforcement  of  a  civil  right, 
not  as  security  for  the  performance  of  some  dufrf 
or  obligation  by  the  owners  of  the  ship,  bnt  it 
was  carried  into  effect  in  order  to  obtidn  a  sen- 
tence of  condemnation  and  confiscation  of  the 
ship."  Now,  every  word  of  tbat  applies  to  the 
present  case,  except  that  in  that  case  Mr.  Lawson 
Walton  wonld  say  the  ship  was  taken  forcible 
possesoon  of.  He  oontenos  that  the  wcAd  in 
the  present  ease  waa  not  taken  forcible  pos- 
session of.  Tet  it  was  taken  under  precise^ 
similar  conditions  as  regards  the  anthori^  of  the 
State.  There  the  Spanish  authoritiea  aent  the 
indicia  of  foroe  without  its  actual  presence.  They 
sent  certain  craft  which  carried  the  authority  at 
tbe  Spanish  Gt>vemment,  authority  exercised  over 
persona  engaged  in  smuggling,  and  the  British 
merchant  yielded  without  resistance  to  this  exhi- 
bition of  power  and  authority.  So  here  there 
was  nobody  actually  representing  the  consignee 
of  the  gold.  The  mandate  which  was  given  to 
take  possession  of  the  gold  was  that  of  an  over- 
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whelming  aathority,  and  the  esoort  and  tiie  rail- 
wa;  official*  were  Benrante  of  the  QoTernment 
and  carxied  out  the  mandate  given  to  tiiem.  The 
owner  ol  the  j^d  was  not  present,  nor  oould  he 
have  xeauted  if  he  had  heuL  The  fact  tiiat  he 
was  not  present  and  made  no  resistance  does  not 
deprive  the  act  of  the  Goremment  of  its  essential 
features— namely,  that  it  was  an  aot  of  paramount 
anthoritgr,  irrespectiTe  of  the  will  or  assent  of  the 
person  against  whom  it  was  exercised.  Therefore, 
in  mj  jadgmmt  it  was  a  "  seizure."  The  cases 
clearlj  show  that  a  seizure  is  none  the  less  a 
seizure  because  it  may  be  justified  under  the  laws 
of  the  country  by  whose  authority  it  is  made. 
That  is  clear  from  the  case  of  Cory  v.  Burr  (ubi 
tup.)*  The  matter  was  well  put  by  Lord  Fitz- 
gerald in  that  case,  where  he  says :  "  In  the  con- 
struction of  this  warranty  it  is  obsenrable  that 
*  capture  *  and  '  seizure  *  do  not  mean  the  same 
thi^.  '  Capture  *  would  seem  properly  te  include 
eva^  act  of  seizinf;  or  taking  by  an  enemy  or 
belligerent.  '  Seizure '  seems  to  be  a  larger  term 
than  'capture,*  and  goes  beyond  it,  and  may 
reasonably  be  interpreted  to  embrace  every  aot 
of  taking  forcible  possesuon  either  by  a  lawful 
antliori<7  or  by  overpowering  force."  Those 
words  are  altogether  applicable  to  the  pre- 
sent case.  It  was  also  suggested  on  behalf  of 
the  plainUffs  that  lawful  authority  must  be 
excluded  from  the  meaniug  of  "  seizure,"  or  at  all 
erants  that  the  word  does  not  cover  an  act  of  the 
lawful  authority  of  the  oounby  of  which  the 
person  who  has  suffered  by  the  act  was  a  subject; 
and  in  the  case  before  us  the  plaintiff  company 
was  a  subject  of  the  Transvaal  Government. 
That  aistinction  does  not  seem  to  me  to  be  jus- 
tified by  the  authorities.  In  Cory  v.  j5«rr  {ubi 
supO  Lord  Blackburn  refers  to  Sawloek  v.  SancUl 
^  T.  B.  277),  in  which  the  seizure  was  by  the 
Britidi  Government,  of  which  the  assured  was  a 
subject,  and  be  was  clearly  of  opinion  that  that 
fact  did  not  make  any  distinction  between  that 
case  and  Cory  v.  Burr,  in  which  the  seizure  was 
by  the  Spanish  Government.  In  thu  case,  in  my 
(pinion,  there  has  been  a  seizure,  a  seizure  accom- 
panied with  the  indicia  of  overwhelming  force. 
The  antiiority  on  which  the  seizure  took  place 
seems  not  to  have  been  based  on  any  enacted  law, 
but  on  the  suspension  of  the  laws,  though,  under 
the  circumstances,  that  suspension  of  the  laws 
may  have  been  according  to  the  constitution. 
The  seizure  seems  to  me  to  be  within  the  class  of 
risks  named  in  the  warranty.  The  words  of  the 
warranty  seem  to  me  to  have  been  intended  to  cover 
the  very  thing  that  happened  in  this  case.  As 
has  been  pointed  out,  the  last  words  of  the  clause 
are  vary  ajDplioable  to  what  occurred.  We  find 
the  jHTuiminaiy  and  fundamental  oondi^ns  of 
warlike  operations.  There  was  the  calling  out  of 
the  commandoes  which  led  to  the  snspension  of  the 
oonstitution,  and  the  applieafdon  of  the  principle 
Saiutpopuli  Buprema  lex.  What  is  that  if  not 
a  "warlike  operation  whether  before  or  after 
declaration  of  war  "  P  It  seems,  therefore,  to  me 
that  case  falls  within  more  than  one  of  the 
exceptions  in  this  warranty.  The  judgment  of 
the  court  below  was  in  my  opinion  right,  and 
this  appeal  must  be  dismissed. 

Hathbw,  L.  J. — I  am  of  the  same  opinion.  It  is 
to  be  borne  in  mind  that  this  policy  of  insurance 
against  risks  of  land  transit  is  in  the  old  form 
in  use  for  policies  of  marine  insurance.  Now,  sup- 


posing that  the  taking  of  the  gold  by  the  Trans- 
vaal Grovernment  had  occurred  on  the  high  seas, 
could  anyone  doubt  for  a  moment  that  that  would 
have  been  a  "  seizure  within  the  meaning  of  this 
marine  policy  P  In  Uie  riaks  named  in  the  pcdioy 
nothing  is  said  about  a  state  of  war.  The  risks 
insured  against  are  "surprisaXs,  takings  at  sesy. 
arrests,  restraints,  and  detainments  of  all  kings* 
princM,  and  people,  of  what  nation,  conation,  or 
quality  soever."  If  this  loss  had  occurred  on  the 
high  seas,  it  would  have  been  described  as  having 
been  a  loss  through  the  capture  and  carrymg  off' 
the  gold  by  the  Transvaal  Government.  We  have 
to  apply  this  to  transit  by  land.  That  means  that 
losses  analogous  to  those  that  occur  at  sea  are  to 
be  borne  by  the  underwriters  on  a  policy  con< 
tainiug  this  land  risk  only.  If  capture  and  s^zure 
at  sea  is  covered  by  the  original  words  of  the 
marine  policy,  capture  and  seizure  on  land  under 
analogous  circumstances  are  intended  to  be  covered 
by  the  words  of  this  policy.  Now,  what  occurred 
here  P  The  evidence  which  I  am  bound  to  say  is 
not  very  satisfactory,  shows  that  by  the  coDstltn- 
tioa  of  the  Sonth  African  BepufaUo  there  was 
vested  in  the  Government  a  right  to  set  aside  the 
law,  and  in  the  interests  of  the  oommnnity  to 
seize  any  property  which  might  be  found  within 
the  territwy  of  the  republic,  when  war  was  immi- 
nent. Can  it  be  doubted  for  a  moment  that  an 
act  done  in  exercise  of  that  supposed  principle 
of  the  Constitution  comes  within  the  terms  of  the 
policy  as  originally  framed,  without  the  excep- 
tions? The  learned  counsel  for  the  plaintifla 
were  obliged  to  admit  that,  or  else  they  would  have 
lost  altogether  the  protection  which  the  policy  waa 
intended  to  give.  I  take  it  Uut  there  cannot  be 
a  shadow  of  a  doubt  that  the  underwriters  would 
have  been  liable  for  a  loss  under  the  circum- 
stances. The  capture  of  ib»  gold  on  land  in  this 
case  ia  amUogous  to  the  capture  of  gold  upon  the 
sea,  and  the  underwriters  would  have  been  liable 
an.  the  policy  as  originally  framed,  although  the 
capture  was  made  oy  the  Government  of  the 
plaintiffs'  own  country,  and  idthoogh  it  was  not 
in  time  of  war,  and  although  the  seizure  may 
not  have  been  carried  out  by  means  of  direct 
force  and  violence.  Now  I  come  to  consider  ike 
warranty.  The  character  of  warranties  in  these 
contracts  is  well  known.  A  warranty  is  intended 
to  withdraw  from  the  policy  the  risks  which  are 
coverad  by  it.  lb  is  said  that  in  tliis  case  the 
warranty  falls  short  of  withdrawing  from  the 
policy  the  risk  insured  against  The  argument 
is  that  "capture"  in  the  warranty  does  not  mean 
the  same  thing  as  the  capture  which,  as  I  have 
said,  is  admitt^ly  within  the  risks  covered  by  the 
policy.  Two  reasons  are  given  for  this.  It  is 
said,  &ni,  tliat  *' capture"  implies  wwr;  aoA, 
secimdly,  that  it  implies  violence.  Then  as  to  the 
word  "  seizare/'  it  is  said  that  that  wwd  means 
the  same  as  capture  and  implies  a  state  of  war, 
and  the  use  of  violence.  Can  anyone  doubt  that 
violence  was  implied  in  the  act  of  the  Transvaal 
Gk>vemment  in  taking  possession  of  this  gold? 
The  gold  was  intrusted  to  the  servants  of  the 
Government  to  escort  it  safely,  and  then  the 
Government,  thinking  it  fit  to  exercise  its  supreme 
constitutional  right,  withdrew  the  authority  it 
had  given  to  the  men  who  were  in  charge  of  the 
gold  on  behalf  of  the  assured.  Thus  there  was 
nobody  left  to  offer  any  resistance  on  the  part  of 
the  assured.  Can  anybody  doubt  tliat  if  there 
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bad  been  a  hint  of  reristanoe  from  any  qnarter,  it 
would  hare  bem  put  down  at  onoe  by  tne  atrosg 
hand  of  what  is  called  the  law  in  that  part  (tf  the 
conn^  P  Then  is  nothing,  as  it  Beems  to  me,  in 
that  put  of  the  argnment.  Thwe  was  a  oaptnre, 
and  no  force  waa  neoeaaary.  There  was  a  niznre, 
though  unaccompanied  by  violence.  No  one  waa 
injnrad  or  attaoVed.  Can  there  be  any  donbt 
that  neither  belligerency  nor  violence  waa  neces- 
eanr  ?  Belligerenoy,  aa  it  eeems  to  me,  is  entirely 
ezclndod  by  the  terms  of  the  warranty,  and  tua 
idea  that  violenoe  is  absolutely  indispensable  to 
the  existence  of  a  capture  or  stnznre  is  far* 
fetohed,  and  is  not  indicated  by  the  words  of  the 
warranty.  The  exoeptiona  are  upon  the  original 
contraet  and  strike  out  of  it  the  war  risk.  I 
think  that  the  judgment  of  FhiUimore,  J.  waa 
zif^t  and  ought  to  be  affirmed. 

Gozen8.Habdt,L.  J. — I  am  of  the  same  opinion. 
The  matter  has  been  so  fully  diaooased  by  the 
Master  of  the  Aolls  and  by  Mathew,  L.J.,  with 
wiloae  Jndgmenta  I  entirdy  agree,  that  I  do  not 
ihink  I  could  nasally  add  anythii^. 

Appeal  dittntMeed. 

Solicitora  for  the  plaintiffs.  Ingle,  Holtnee,  and 
Son*. 

Soliiutora  for  the  deCendanU,  Waltona,  Johnttm, 
Mb,  and  WkatUm. 


HIGH  COURT  OF  JUSTICE. 

CHANOEET  DIVISION. 
Friday,  May  9. 
(Before  Faawsli^  J.) 
Be  Oabbdll  ;  Bbick  v.  Cxbsoll.  (a) 
Traetiee— Breach  of  iru$t—8olieHor  borrouing 
money  without  eeeurity  and  toith  noOee — Sum- 
mary order. 

The  truaiee  of  a  vnU  lent  certain  ntoneyt  tohtch 
formed  part  of  the  truet  estate  to  3f.,  hie  eoUcitor, 
who  km  aleo  acted  at  eolicitor  to  the  wUl.  There 
was  no  eecurity  for  the  loan. 

M.  wai  no  party  to  an  adminieiration  action 
etibeequentMf  brought  by  legateee  against  the 
trustee. 

Seld,  that  the  court,  in  the  exercise  of  its  jurisdic- 
tion, had  power  on  motion  in  the  action  to  order 
M,  to  bring  the  money  into  court. 

OBiatNATiNO  BUHHONS  by  tvo  of  the  legatees 
under  the  will  of  Elizabeth  Oarroll,  who  died  in 
1894,  against  one  P.  Carroll,  the  sole  executor  of 
the  will,  claiming  (1)  payment  of  legacies  given 
to  each  of  them  by  the  will;  (2)  administration 
of  tiie  estate ;  and  (3)  that  ^  defendant  should 
'  bring  into  court  mon^  in  faia  hands  belonging  to 
the  estate. 

By  the  terms  of  the  will  the  plaintiffs  were  to 
he jMid  their  l^icies  on  attainiug  twenty-five. 

The  plaintiff,  Emma  Brioe,  attained  that  age 
before  the  summons  waa  iasned,  but  her  co-plaintiff 
would  not  be  twenty-flve  until  1904. 

On  the  25th  Feb.  an  order  for  a  common 
account  was  made  against  the  defendant,  who  was 
a  clerk  in  the  employment  of  a  Mr.  Utjutosh,  a 
solicitor,  who  was  acting  as  solicitor  for  the 

M  B^orM  bj  W.  Valimus  Ball,  Eaq.,  Buriilar^iXsw. 
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defendant  in  the  action,  and  who  had  acted  as  his 
solicitor  in  proving  the  wilL 

On  tbe  7th  Apnl  defendant  filed  his  acoonnta 
verified  by  affidavit,  from  which  it  upeared  that 
the  amount  available  for  payment  of  the  Iwaciee 
given  by  the  will  was  9021.  9s.  9d.,  and  that 
i50I.  4s.  lOd.  (parcel  of  this  sum,  which  repre- 
sented  the  Iwacies  of  the  plaintiffs)  had  been  lent 
by  the  defendant  in  1896  to  Ur.  Molntoeh  at  4  per 
cent,  interest  without  any  lasurity,  aobjaot  to  ux 
months'  notice. 

Notice  calUng  in  the  amount  in  queetioii  was 
given  in  Aug.  1901,  but  no  payment  had  been 
made. 

On  the  28th  April  1902  the  oomt,  on  motion  by 
the  ph^tiffa  for  an  order  on  the  defendant  to 
par  450f.  4s.  lOd.  into  court,  declined  to  make  any 
order,  aa  the  money  waa  not  in  the  hands  of  taa 
defendant. 

The  plaintiffs  then  aarved  Ur.  Hclbitosh  with, 
notice  ot  motion  for  an  order  on  him  to  bring  the 
money  into  court,  the  notice  of  motion  bang 
headed,  "  In  the  matter  of  Frauds  Ht^  & 
Mortimer  Mcintosh,"  a  solicitor  ot  the  Supreme 
Court. 

He  filed  an  affidavit  in  answer  to  the  motion, 
admitting  that  he  had  accepted  the  loan  of 
450Z.  4t.  lOd.  from  the  defendant  with  notice  of  its 
being  trust  money,  and  stated  his  intention  to 
repay  it  "  in  due  coarse."  He  objected  that  the 
court  had  no  jurisdiction  in  an  action  to  which 
he  was  not  a  party  to  make  an  order  upon  him. 

Sheldon  for  the  phuntiffs.— The  court  has  suffi- 
cient  power  over  its  own  officers  to  give  summary 
relief  in  a  case  like  this.  In  Be  Clerihew's  Estate 
(24  L.  T.  Bep.  860)  an  order  was  made  that  a 
solicitor  (who  was  also  trustee  of  a  will)  should 
pay  into  court  trust  money  which  he  had  by 
amdavit  admitted  that  he  had  in  hia  handa,  i^n 
mot><m  made  by  the  cestui  que  trust  in  a  suit  to 
adminiatw  the  estate,  the  notioe  ot  motim.  h^ng 
entitled  in  the  rait  and  in  the  nutter  ot  the 
solicitor.  He  alao  referred  to 

BtaniarT.Mvane,  66L.T.Bqp.87{  84  <A.IHr.470. 
There  an  order  was  made  on  a  trustee  to  pay  into 
court  interest  found  due  from  him,  and  the 
balaaoe.  bmond  Usooata  to  be  taxed,  ot  oa^tal 
money  certified  to  have  come  into  hia  haoda.  Tb» 
capital  money  had  been  reoHved  the  trustee's 
solicitors  as  part  of  the  trust  estate.  The  order 
was  made  on  statements  implying  that  the 
trustee,  who  was  totally  unable  to  pay,  waa 
solvent.  The  trustee  having  made  de&.ult  m  pay- 
ment of  the  interest,  the  court  made  an  order 
notwithstanding  the  former  order  that  the  aoli- 
citors  should  pay  into  court  the  capital  wUeh  had 
come  to  their  nanda  with  interest. 

Jtfuir  Mackentie  for  MoBitosh.— The  coort  has 
certainly  a  jurisdiction  over  its  offions,  bat  tt  is 
submitted  that  Mcintosh  not  being  scitoitor  to 
the  plaintiffs,  and  not  having  money  in  hia  handa 
as  solicitor  to  the  estate,  no  order  can  be  made 
gainst  him  in  this  action.  la  Be  Clerihew*s 
Estate  (uirt  $up.)  the  solicitor  was  tmstee  of  the 
wilL  In  Slaniar  v.  Evans  {ubi  np.)  no  objection 
to  the  jurisdiction  was  raised.  Here  the  amicitor 
reoeived  the  money  in  question  under  a  contract 
at  l(ttn  mth  the  tmatee,  and  it  may  well  be  that 
he  is  liable  to  the  trustee,  but  he  is  not  Uable  to 
the  estate. 

Sheldon  in  reply. 
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cbrk  in  tbe  fmidojnwiit  of  tlii»«olieitor»  in  ]i^5 
reoMTed  u  exeoator  of  tiie  will  of  the  testatrix  in 
this  actirai  »  nnall  sam,  of  money  to  which  the 
plaintiffa  are  now  entaUed.  Thi«  munoT'-he  handed 
over  to  his  maeter,  who  had  aoted  aa  bit  aoliintoT 
in  proTing  the  will  of  the'teetatrix,  and  who  took 
it  lowwiny  it  to  be  tmat  momy  and  retained  it 
without  giving  any  eeoarify.  ■  As  hmg  ago  a* 
Angost  last  the  numey  was  called  in.  It  is  not 
fortoooming,  and  now  this  soUoitOT  nukkes  an 
affidavit  in  whi<A  he  states  that  he  will  pay  the 
numey  "  in  dne  ooDrae."  whatever  that  ntay  mean. 
The  only  defence  to  the  present  application  is, 
thatthia  oonrt  has  no  jniisdiotion  to  make  the 
order.  In  my  (pinion  the  two  caaea  that  have 
bean  cited  .angoiently  snpport  tihis  application, 
and  are  authorities  to  show  thai  the  oonrt  has 
inxiadiotion .  to  mate  a  snnunary  ordor  -on  its 
officer  in  a  oase  like  thia.  I  adopt  the  langn^e 
of  James,  L.J.  in  Be  Clerihev}'$  B»tate  {uhi  *u|».)> 
where  he  says :  "  It  would  be  a  shooldng  thing 
if  this  order  could  not  be  made."  The  order  I 
main  is,  that  Mr.  HcIntMh  do  bring  tiie  numqr 
into  court  vrithiu  fourteen  days,  ana  I  alao  order 
him  to  pay  the  costs  of  thia  motitm. 

SoUoitors:  W.  B.  MiOar  and  JSona;  deMor- 
HmerJ£eIn*09h  and  Shaw. 


PBOBATE,  DITOBOE,  ANB  ADTVfTRATiTY 
DIVISION.  , 
ADMIBALTY  BUSINESS. 
May  6  and  8. 
(Before  Sir  F.  Jbunk,  President,  and  Babhks,  J.) 
The  Uabqebt.  (a) 
alvag»—Ji$»ociated  iiuuranee  elub$^Agreem«ni 
by  ownera,  as  insurer*  in  club$,  to  render  mutual 
attittanee — Notice    to  mastert— Arbitration — 
Bighta  of  matter  and  crew. 

Where  ealtiage  aenieee  foere  rendered  by  one  veteel 
to  another,  and  both  ve$$el$  were  insured  in 
assoeiatums  under  the  artielee  of  uihiek  eompen- 
sation  for  salvage  services  was  to  be  mutuedly 
settled  by  the  committees  of  the  astoeiationt. 

Held,  that  the  matter  and  orew  of  the  salving 
veeselwere  not  bound  by  such  seUlement,  as  they 
were  not  parties,  and  could  not  he  tdhen  to  have 
acquiesoed  in  it. 

This  was  an  appeal  by  the  defendant,  the  owner 
of  the  steam  dnf  ter  Margery,  against  a  decision  of 
the  judge  of  the  County  Court  at  Yarmouth 
amuxlini^  salvai^  to  the  master  and  crew  of  the 
steam  dnfter  Fifteen  for  Bervioea  rendered  to  the 
Margery  in  the  North  Sea. 

The  Margery  was  a  ketch-rigged  steam  drifter 
of  31  tons  register,  and  carried  a  crew  of  ten 
hands  all  told.  On  the  9th  Oct.  1901,  whUe 
fishing  off  the  east  ooastt  and  when  about  thirty- 
tai  miles  <R»n  Tarmonth,  die  lost  her  rnddor. 
There  iras  a  heavy  sea  running  at  the  time  and  a 
strong  wind  from  the  N.W.,  uid  two  shapes  were 
hoisted  to  show  that  she  was  not  nnder  command. 
The  flag  of  the  club  she  was  insured  in  was 
also  hoisted.  About  3  p.m.  the  Fifteen,  a  steam 
drifter  of  25.76  tons  register,  manned  by  a  crew 
of  ten  hands  all  told,  came  up  and  gave  the 
Margery  a  The  Margery  at  this  time  had 

(«)  Bepartad  by  OHiDZorsaa  Hsas,  Xiq.,  Bsnimar-ttlMw, 


maai^te4  to  set  within  about  fouxtoen  miles  -of 
Tanaonth.  ^e  npo  shortly  afterwards  partaA 
and  fouled  the  propeller  of  the  Margery.  A  wire, 
wof^  was  then  paswd,  and  she  wss  taken  in  tow 
by  the  'F^m  and  brought  safely  into  Yar- 
mouth.. 

Both  vessels  at  the  time  in  question  .were  ia- 
sured  in  insurance  olnbe,  the  Fifteen  in  the  Total 
Lobs  ilatnal  Steamship  Insursnoe  Company  of 
Sunderland,  and  the  Margery  in  the  United 
Kingdom  Steam  Tog  and  Trawler  Insurance  and 
Indemni^  Association  of  North  Shields. 

In  the  policy  nnder  which  the  F^en  was-  iiiF 
snred  waa  the  fc^wing  clauae : 

.  It  ia  mntnsUy  sgraad  betwesn  tiw  sssiued  sad 
sianms  that  tha  srtiolaa  of  sssooiation  of  the  sMorsr's 
oompanr  sball  b«  desmsd  part  harsof,  snd  be  .bindiiiK- 
upon  thaassnred  and  sanmn  as  folly  and  eifMtnsllT,  to 
s31  intants  and  pniposes  aa  if  sock  artiolaa  were  iaeittei 
in  thU  pbUqyi  and  any  hzaatdi  fbsrsof  will  favsUdata  the 
asms. 

.  By  olanse  92  of  theartieles  of  asaomatiw ; 

nifiaiiniiB  liismail  In  Uiis  aamiiiistifwi  Tiliiil  tlmriisnlrna  to 
give  assistasoa  to  any  vaaad  brokan  down  or  ia  diitraaa, 
insnred  in  this  awoeiatioa,  ov  ia  ths  assooUtkMU  of  the 
Uaitsd  Kincdoin  Staam  Tug  and  Trawler  Ipsonaioa  and 
IndSBBity  Association  of  North  SUeldB  ...  it 
havfag  baan  anaaged  that  the  vessels  in  ttaaa  asaooi^ 
tions  ahsU  be  boond  to  Uke  oonditlonB,  and  that  tha 
oompansation  for  servioefl  rendered  be  dacldsd  sad 
detenninad  by  the  oommitteM  of  tine  sasooiatioa  or 
MBoeiationB  In  wbiob  the  vessels  were  iniored. 

In  the  insnranoe  poli<^  of  the  Margery  was  a 
similar  clause,  and  a  similar  artiele  was  embodied 
in  the  articles  of  assomation  of  the  club  she  was 
insnred  in. 

Jji  aoocwdaaoe  with  the  mles  of  the  two  dubs,  a 
oommittee,  oonaisting  of  three  directors  of  tii» 
United  Kingdom  ^DSttranoe  and  Indemnity  Aaao- 
ciation  and  one  director  oi  the  Total  Loaa  Com- 
pany of  Sunderland,  met  on  the  16th  Dec.  The 
statements  of  the  two  masters  were  read  and 
diacnaaed.  and  an  award  of  251.  made.  This  sum 
was  paid  to  the  owners  of  the  Fifteen  and 
accepted,  and  out  of  this  amount  th^  tendered 
121.  lOs.  to  the  master  and  crew  of  their  vessel, 
but  they  refused  to  accept  it. 

On  the  6th  Jan.  1902  an  action  for  salvage  was 
instituted  in  the  Yarmouth  County  Court  by  the 
master  and  nine  members  of  the  crew  of  thoi 
Fifteen  against  the  Margery,  and  her  nets  and 
fislung  gear,  diuming  the  sum  cl  1501.  At  the 
trial  of  the  aotitm  it  was  admitted  hy  the  master 
and  crew  of  the  Fifteen  that  Hmj  were  aware  of  the 
arrangement  as  to  mntnid  aauatanoe,  and  thati 
th^  had  notioed  the  olnb  flag  the  Margery  waa 
flying,  and  knew  the  reason  why  she  was  flying  it» 
but  they  denied  that  th^  had  ever  heard  of  or 
agreed  to  the  mode  of  seUtoment  adopted  by  the 
two  olnbe. 

In  the  agreement  signed  by  the  crew  of  the 
F^teen  was  the  followii^  clause : 

Every  inamber  of  tbe  orew,  indodtay  ivprentioaa  and 
ata  flshlnii  boya,  aball  be  r^:arded  aa  entitled  to  partici- 
pate in  any  aam  or  Bums  of  monay  arising  from  any 
aslvage,  or  salvage  aerrioes  purformsd  for  any  ship  in 
dlatnas  or  otherwise,  in  the  proportion  set  forth  oppo- 
site to  their  zeapootive  namsa  in  tUs  sgrseaMnt. 

Under  Uie  heading  "Salvaffe"  agunst  each 
name  was  written  "  half  and  half." 
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The  mioiu  uBocktknu  had  pnblidied  a  card 
with  iUutrataoiiB  in  oolonn  of  their  i.»gs,  and  on 
it  was  printed : 

Notio«  to  Mut4n. — The  abort  uiooistioD  li  una!- 
cuutad  with  th*  imdar*meati(mfld  MMOwtion*  uid 
ooupkniM  for  the  HfetUment  ot  towmga  CMei  t  Uniied 
EiBgdom  StMm  Tvg  ftnd  Tnwltr  Iniannee  and  lodam- 
aiij  AuodatioQ  ot  North  Shialds  (th«  buom  of  other 
MioeiatioM  then  followed).  All  mMten  of  reueU 
ianrad  in  the  Total  Lom  lainuiea  Compaayt  Saadw- 
bad,  an  hooad  to  laadar  aad  aoo^  aaalitaaoa  whaa 
neoeiaary  to  and  bom  any  Tmel  iaiarad  in  tin  ahora 
aiaoidaticBia  and  iwwnpaafiw 

One  of  tkeae  cards  was  on  board  the  Fifieen. 

The  valae  of  the  Fifteen  at  the  time  of  render- 
ing the  aerricea  was  32001..  and  of  the  Margery 
20001.,  her  neta  and  gear  3001..  end  flafa  II  lOt., 
making  a  total  of  23011.  lOf. 

The  oaae  waa  tried  before  the  learned  Oountj 
Goart  judge,  assisted  by  naatical  asseaaort,  and 
haTing  hela  that  the  master  and  crew  were  not 
boond  bj  the  arbitration  proceediags,  he  awarded 
the  master  and  crew  the  sum  of  601.  by  way  of 
HalTsge,  which,  he  explained,  waa  half  of  what  he 
thought  woold  have  been  a  fair  sum  if  the  owners 
had  been  also  parties  to  the  action. 

The  defenduit  appealed. 

Serutton,  E.G.  and  jBoc^  for  the  appellant.— 
The  master  of  the  Fifteen  knew  he  was  oonnd  to 
render  assistanoe,  and  admitted  that  he  knew  ci 
the  arrangement  as  to  vessels  In  the  Tarions  elnbs 
rendering  each  other  aasiatance.  He  alao  ad> 
^tted  uiat  he  acted  npon  it  when  he  saw  the 
clnb  flag  flying  on  board  the  Margery.  The 
owners  are  bound  the  arrangement,  and  it  ia 
submitted  the  master  and  crew  are  too.  The 
card  with  the  "  Notice  to  Hasters  "  on  it,  which 
waa  ezhlMted  on  board,  ia  sufficient  to  bring  it  to 
their  notice.  Further,  in  the  agreements  signed 
by  the  orewa  there  is  the  provision  that  the  divi- 
aion  of  salvage  shall  be  on  the  basis  of  "  half  and 
half."  The  master  can  bind  his  officera  and  men 
by  an  agreement  fixing  the  amount  of  reward  for 
salvage  servioea,  and  presumably  the  owner  of 
the  salving  ahip  ia  in  the  same  position  aa  the 
master: 

See  Etnoady  on  Salvage,  p.  284  ; 

Th4  Saanyth,  53  L.  T.  Bap.  892 ;  5  Asp.  Mar.  Law 
Caa.  864;  I0P.Div.41. 
Batten  for  the  respondenta  contra. — The  master 
and  crew  of  the  Fifteen  were  not  bound  by  the 
settlement  arrived  at  between  the  respective 
owners.  In  any  event,  the  sum  awarded  hy  the 
committee  was  absurdly  insdequate.  The  right 
to  salvage  is  dependent,  not  on  contract,  hut  U  a 
right  given  in  me  interest  of  commerce  to  those 
who  voluntarily  naderiake  to  save  property,  and 
even  when  an  agreement  is  made,  the  court  will 
always  closely  acmtinise  it  to  see  whether  it  is  a 
fair  one  or  not.  The  crew  are  no  parties  to  the 
contract  entered  into  by  the  owners  and  their 
undowriters.  In  order  to  bind  the  craw  the  con- 
tract must  be  put  clearly  before  them,  and  they 
must  be  in  a  position  to  realise  the  logical  conse- 
quences of  their  bargain.  The  "  Notice  to  Uasters," 
which  has  been  relied  on,  only  deals  with  towa^, 
and  only  gives  instructions  that  they  are  to  assist, 
or  take  aasiatance  from  other  club  vessels  when 
necessary,  but  the  terms  on  which  the  assistanoe 
is  to  be  rendered  are  not  mentioned.  The  effect 
of  such  an  agreement  as  that  alleged  to  have  been 
entered  into  by  the  crew,  is  to  abandon  the  lien 
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and  oust  the  juriadietttm  of  the  court.  It  is 
alao  aubmitted  that  it  would  be  illegal  onder 
sect.  156  (I)  of  the  Uerahant  Shipping  Act  1894. 
But,  putting  these  considerations  aauta,  the  ownen 
had  no  power  to  bind  the  crew : 

The  Britain,  1  Wm.  Bobinson,  40  ; 
The  Sarah  Jane,  2  Wm.  BohUtaoo,  110 ; 
The  City  of  Oalcttlta,  79  L.  T.  Bap.  917 ;  8  Asp. 
Uar.  Iaw  Cm.  442. 

[He  was  stopped  by  the  ooart.] 

Boehe  in  reply. — The  court  undoubtedly  has 
pow«r  to  ovenrole  aa  agrsment  if  it  is  inadeiiiiat» 
or  inequitable : 

ThB  Phantom,  15  L.  T.  Bap.  596  :  8  Mar.  Law  Oas. 
O.  8.  442 1  L.  Bap.  1  A.  ft  £.  58. 

Zn  The  Aiekanfrvsa  (2  L.  T.  Bep.  574;  Lash.  93), 
which  was  a  ease  decided  by  Dr.  Iiuabingtcni  after 
the  passing  of  sect.  182  of  the  Uerchant  Shi^|nzig 
Act  1854,  it  was  held  that  agraementa  limiting 
the  proportion  of  salvage  money  are  to  be 
tained  if  equitable.   See  alao 

The  Oanget,  22  L.  T.  Bep.  72 ;  3  Mar.  Law  Caa. 
O.  S.  842 ;  L.  Bap.  2  A.  ft  E.  870. 

In  The  Britain  {ubi  tup.)  and  The  Smrah  Jane 
(uM  sHp.)  the  agreements  which  it  was  attempted 
to  aet  np  against  the  salvor's  claims,  were  made 
after  the  services  had  been  already  rendered. 
Here  the  agreement  to  refer  to  arbitration  is  « 
general  one.aud  provided  forsalvage  aerricea  being 
rendered  at  some  future  time.  In  The  Inchmaree 
(80  L.  T.  Bep.  201 ;  8  Asp.  Mar.  Law  Caa.  488 ; 
(1899)  P.  Ill)  the  distinction  between  an  agree- 
ment aa  to  future  and  past  sanrices  was  oiiueh 
and  the  amount  fixed  by  the  agraemaut  aa  to 
future  services  upheld. 

The  Fbesident.  —  I  think  this  case  can  be 
decided  aubstantially  on  the  ground  npon  which 
it  has  been  decided  in  the  court  below  —  tliat 
is,  a  ground  which  really  depracia,  in  the  last 
resort',  on  a  question  of  fact.  The  action  ia 
brought  by  the  master  and  crew  of  the  Fifteen 
against  the  owner  of  the  steam  drifter  Margery. 
It  ia  not  an  action  by  the  ownera  of  the  Fvteen^ 
but  only  by  the  master  and  crew ;  and  the  cir- 
cumstanoes  in  which  it  waa  brought  were  that  the 
owners  of  those  two  fishing  vessels  appear  to 
belong  to  institutiona  known  aa  olnba,  and  the 
reanlt  of  that  is  tiiat  those  vessela  are  booad, 
according  to  the  rolea  of  those  olnbs,  to  render 
each  other  assistance  on  the  terms  that  the  price 
to  he  paid  for  such  asustance  afaali  be  determined 
by  a  particular  kind  of  arbitration,  and  for  the 
moment  I  will  assume  that  the  ownus  of  the 
vessels,  and  their  vessels  in  that  senses  are  bound 
by  that  agreement.  The  qnestion  is  whether  the 
master  and  crew  are  bound;  and  in  thia  oaae, 
after  an  arbitration  had  taken  plaoe  aa  to  the 
amount  to  be  paid,  the  master  and  crew  say  they 
are  not  bound  by  that  arbitration,  and  they  ask 
to  have  the  amount  of  their  aerricea  determined 
in  vfdue  by  ttie  court.  The  learned  judge  in  the 
court  below  haa  agreed  in  the  views  they  put  for- 
ward. He  has  found,  and  we  gather  from  his 
remarks  that  they  are  not  bound  by  the  arbitra* 
tion.  I  do  not  think  he  meant,  or  that  it  is  avg- 
gested  he  meant,  that  they  wen  not  bound  by  the 
arbitration  because  the  arbitration  is  invalid, 
bat  that  they  were  not  bound  by  the  arbitrafioa 
beoanse  they  were  not  bound  any  agreement. 
That  is  the  pt^t  npon  wMch  I  tunk  the  ease 
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tarns.   I  should  be  prepared  to  admit  that  the 
ewners  may  be  boqnd«  when  a  question  arises  as 
to  salvage,  to  go  to  arbitration  in  the  way  men- 
ti(med,  and  have  the  amount  determined  ;  bnt  in 
this  case  the  twj  stmple  qneitaon  is ;  Are  ihe 
master  and       who  havfl  ind^endott  riritto  in 
the  matter,  bound  by  that  a^pnement  ?  That,  as 
I  said,  depends  upon  a  question  oi  fiwfc,  which,  it 
Appears  to  me,  we  have  to  determine.   Now,  the 
master  and  crew  are  bound  as  between  themselves 
and  their  owners,  to  aoertain  extent,  because  th^ 
entered,  under  their  articles,  into  an  agreement 
that  they,  putting  it  shortiy,  should  have  half  of 
whatever  salvage  amount  should  be  taken.  The 
words  are  very  clear  about  that.   To  that  extent, 
between  themselves  and  ttieir  owners,  they  are 
bound;  but  there  tiie  matter  appears  to  me  to 
stop.   We  are  asked  to  go  very  much  farther,  and 
asked  to  say  that  not  only  are  they  bound  as 
between  themselves  and  their  owners,  but  as 
between  themselves  and  the  owners  of  any  other 
■hip  they  may  salve  they  are  bound  by  an  a^free* 
made  by  their  owners  to  allow  the  matter  to  so 
to  arUtration  and  to  take  the  mon^  which 
aiUtrators  give.  That  oannols  be  made  out  on 
any  express  ^reement.  There  is  none.  There 
is  no  langoi^^  to  that  affoot  in  their  articles,  and 
no  langn^^  to  that  effect  anywhere ;  but  it 
is  said  there  is  a  certain  notice  exhibited  on  the 
flhips,  of  which  we  have  a  copy,  and  which  is  in 
some  way  said  to  bind  the  master  and  crew.  I  am 
not  at  all  prepared  to  say  that  under  certain  cir- 
oamatanoes  an  agreement  made  by  the  owners  on 
behalf  of  the  crew  might  not  bind  them,  just  as  an 
agreement  made  under  certain  ciroumstancea  by 
the  master  may  bind  the  owners.   It  is  clear  that 
if,  before  the  salvage  service  is  rendered,  the 
masters  of  the  two  ships  meet  together,  they 
may  make  an  arrangement  by  which,  aubject  to 
the  jurisdiction  of  this  court  to  see  whether  it  is 
equitable  or  not,  the  masters  can  nndonbtedly 
Innd  the  owners.  I  ibonhl  not  be  prepared  to 
deny  tihat  an  affreemoit  made  under  similar  mr- 
cnmstanoee  by  the  owners  on  briialf  of  the  master 
and  crew  might  bind  the  master  and  crew ;  but 
the  reason  for  that  is  the  necessity  of  the  case. 
The  service  has  to  be  rendered  on  the  spur  of  the 
moment,  and  if  the  agreement  cannot  be  made 
by  the  only  persons  who  are  there  to  make  it,  it 
cannot  be  made  at  all.   Therefore  em  nece$ntaie 
an  agreement  so  made  binds ;  bat  that  is  a  very 
different  thing  from  saying  that  when  there  is 
no  stress  at  all,  an  amingement  made  by  the 
owners  binds  the  master  and  crew,  withont  any 
notice  to  the  master  and  crew.   That  proposition 
I  am  not  pre^xed  to  adopt,  nor  is  that  aeriouBly 
contended,    what  is  said  is,  that  the  master  had 
notice  of  these  terms  and  had  aoquiescpd  in  them. 
That  appears  to  me  to  be  a  question  of  fact  upon 
which  the  matter  turns,  and  I  am  not  prepared  to 
aay  that  there  was  any  such  aoqniesoence  by  the 
master  of  the  ship  whioh  binds  him,  much  less 
his  crew,  to  the  settlement  of  this  case  by  arbitra- 
tion in  the  way  the  owners  may,  perhaps,  have 
«greed.     It  is  quite  clear  that  in    fact  the 
master  and  crew  knew  nothing  of  the  terms. 
We  have  the  evidence  of  the  master  himself  to 
the  effect  that  be  had  never  heard  of  any  such 
Agreement,  and  I  do  not  think  it  can  be  disputed 
that,  as  to  going  to  arbitration,  that  is  a  matter 
About  which  this  particular  master  and  this  parti- 
cular crew  were  wholly  ignorant ;  but  it  is  said, 


in  spite  of  that,  there  was  this  card  exhibited,  and 
that  in  some  way  bound  them.  What  is  this 
card  ?  No  doubt  it  is  called  a  "  Notice  to 
Masters,"  and  it  states  [the  learned  judge 
then  read  tba  words  of  the  notice}.  I  anea 
in  what  one  of  the  learned  oonnseL  said,  that 
it  is  possible  that  to  an  astate  person  it  may 
craivey  the  impression  that  disputes  are  to 
be  determined  by  artatraticm  in  a  particular 
way,  but  farther  than  that  it  does  not  seem 
to  me  to  go.  It  does  not  sajr  what  the 
terms  are.  The  verv  fact  that  it  uses  the 
word  "  towage,"  and  not  "  salvage,"  appMrs 
to  me  to  make  it  clear  that  it  does  not  intend  to 
give  particulars  of  the  agreement  between  the 
owners,  and,  as  my  learned  brother  has  pointed 
out,  there  are  cases  of  salvi^  in  which  the  ques- 
tion of  towage  would  not  enter.  Therefore,  when 
we  find  the  notioe  limited  to  "  the  settlement  of 
towage  cases,"  I  think  one  is  entitled  to  say  that 
it  haxdly  even  gives  notice  that  there  may  be  an 
arrangement  lor  the  peculiar  settiement  of  salvage 
oaaSB.  Then  it  goes  on  to  say  that  tiiey  are 
bound  to  render  assistanoe.  That  may  be^  bnt  it 
does  not  say  that  they  are  bound  to  entur  into  the 
service  upon  tiiese  i«rtionlar  terms  as  iwwds 
themselves.  Therefore,  assuming  they  baa  tlus 
card  before  them,  it  appears  to  me  it  falls  very 
short  indeed  of  giving  them  such  notice  of  tlu 
arrangement  as  would  cause  them  to  be  bound  by 
aeqniesoence.  Indeed,  the  highest  that  aogui* 
esoence  can  be  put  is  that  they  went  to  sea  and 
continued  their  fishing  operations,  and  salving 
operations,  with  this  in  their  minds.  This  appears 
to  me  wholly  insufficient  to  fix  them  with  acqui- 
esoenoe  in  a  contract  of  whioh  they  knew  nothing. 
Upon  this  ground,  therefore,  I  am  prepared  to 
decide  the  case.  I  am  conscious  that  this  deci- 
sion leaves  open  many  questions,  some  of  them  of 
very  great  interest — ^for  instance,  how  far  tiiis 
court  would  reviaw  the  deoiuon  arrived  at  by 
arbitrators  of  thb  kind,  wart  from  any  question 
of  the  validity  of  the  armtratitm  hj  reason  of 
incapacity  on  the  part  of  the  arUtrators.  I  am 
not  prepared  to  say,  at  present,  that  this  court 
has  any  such  power.  Whether  the  power  of  the 
court  can  be  extended  to  deal  with  arbitratum 
made  in  pnnnance  of  an  agreement  to  arbitrate 
by  pawns  supposed  to  be  tuijurit,  having  know< 
led^e  of  the  circumstances — whether  in  its  appli* 
cation  to  a  particular  case  the  arbitration  of  such 
a  tribuaal  woald  come  tinder  the  jarisdiction  of 
this  court,  I,  at  the  present  moment,  must  decline 
to  say.  There  is  a  further  question  in  this  case — 
namely,  whether  this  particular  arbitration  is 
assailable  on  the  ground  that  the  arbitrators  were 
not  eufficienUy  independent.  I  entirely  decline  to 
express  any  opinion.  It  is  not  an  easy  question 
to  decide,  and  it  is  one  whioh  I  am  glad  to  be 
able  to  avoid.  Some  day  it  may  have  to  be  argued 
whether,  even  as  between  owners,  t^e  agreement 
Boffimently  avoids  difficulties  with  regard  to  public 
policy;  and  there  may  also  l>e  a  question,  as 
regards  seamen,  whether  it  is  not  in  contravention 
of  the  provisions  of  the  Herchant  Shipping  Act. 
It  is  not  necessary  in  this  case  to  go  into  these 
questions,  and  I  base  my  decision  upon  tlie  ground 
that  as  between  the  master  and  crew  of  this 
vessel  and  the  owners  of  the  vessel  salved,  it  is 
not  shown  that  there  is  any  agreement  which 
ousts  the  jurisdiction  of  this  coart.  My  learned 
brother  reminds  me   that  something  oughb 
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to  be!  nid  ttboot  tbfl  flgur*  at  wfaioh  tiw  oonrt 
bakm  arriTed.  I  think  that  ttanda  upon  rerj 
ttrong  gronnd.  Tbe  matter  was  oonatdered  hy 
tbe  judge  below  with  nautical  assossors,  and  the 
aomt  amrad  at  a  tUpore  oondderaUy  In  «nMss  erf 
tiis  amooat  awamwd  hw  the  amtratorSt  but 
whioh,  upon  the  fiuita  <rf  uw  case,  does  not  appear 
to  be  at  an  inexoeaa  of  what  a  TeasraaUatribanal 
niriit  «rriT»  at,  ao  tihat  I  am  not  prqoared  to 

■  Babhm,  J^Tfae  learned  Preridant  has  dealt 
•0  ftiUy  with  the  caae  that  I  m^ht  eontent  myaeU 
witlk  saying  that  I  agree ;  bnt,  harii^  regard  to  the 
importance  ai  the  mattw,  I  desire  to  add  a  few 
words.  The  plaintiits'  claim  is  that  of  the  master 
and  nine  of  the  crew  of  the  steam  drifter  FiftsM 
for  salTage  in  respect  of  serrioeB  rendered  to  the 
drifter  Marmrif  off  Yarmonth.  It  is  songht  to 
meet  the  claim  by  sajin^,  on  the  part  of  the 
defendant,  that  the  plaintiffs  cannot  recover  on 
tiie  baalB  of  an  ordinary  assessment  of  salraffe  ixk 
ttiia  ooor^  tu  the  ooort  bdow,  bnt  are  boimid  by 
a  dediiagi  of  oectain  aiUtratm,  fixing  !  an  amount 
which  would  jrin  to  the  preewt  plamtiUEa  a  anm 
of  122.  lOf .  Now,  it  sosmi  to  me  that  hk  order  to 
make  ovt  tiiis  defanoe,  the  defmdant  has  to  prore 
that  the  plaintafls  have  agreed  to  aabmit  thnr 
daims  to  the  decision  of  tlie  arUtrators  who  made 
the  award.  It  is  sooffht  to  do  that  in  a  rery 
ronndaboat  way.  No  &eob  agreement,  no  ei^resa 
agreement,  between  the  salrors  who  are  sotiur 
and  the  owner  or  master  of  ^bA  salved  vessu 
is  proved,  or  songht  to  be  proved,  bnt  it 
is  said  that  the  FifU«n  was  insured  in  a 
mntnal  insmmnoe  olnb;  that  the  terms  of  that 
insnrance  incorporated  the  rnlea  <^  that  dnb, 
which  provided  that  steamers  insored  in  it  bound 
themselves  to  give  assistance  to  any  vessel  brolcen 
down  or  in  distress  insured  in  that  association  or 
oertain  other  assooiaftions ;  that  it  had  been  ar- 
nnged  tAiat  the  vessels  in  tiiose  other  aasmnadons 
ahoold  be  bound  by  like  oonditaona,  and  that  the 
qnestitm  of  remuneration  for  servioas  rendered 
Hioald  he  detenmned  1^  the  committees  of  the 
associations.  It  is  also  said  that  tJlie  defendant 
ship  was  insured  in  another  association,  and  that 
the  policy  by  which  she  was  ineured  in  tlutt  other 
assodation  incorporated  the  rnlea  of  that  asso- 
eiation,  which  had  rules  snbstantially  to  the 
same  effect.  Then,  havkig  both  ships  insured  in 
that  way,  the  secretary  of  one  <A  the  dnbs  was 
called  aa  a  witness,  to  say  tiiat  there  ia  a^mutnal 
arrangement  between  the  duba  for  the  purpose 
fKf  naaeaaiTig  salvage  clums.  So  far  thore  has  beoi, 
in  a  lonndabont  way,  an  arrangement  suggested 
between  the  owners  <d  the  ahipa ;  not  a  word  about 
the  master  and  crew.  It  is  then  said  that  the 
master  and  crew  axe  fixed  bgrthis  anraagement^ 
and  have  become  partiee  to  it»  beoaoae  a  notice 
waa  exhibited  on  board  each  ship.  A  oopy  it 
has  been  furnished  to  the  court  There  the 
evidmoe  really  stops,  because,  thongb  it  is  sought 
to  say  that  the  master  and  crew  in  some  way 
assented  to  that  state  <^  things,  so  far  as  we 
evidence  goes,  the  master  aaya  although  he 
knew  of  this  notice,  he  knew  notlung  whatever 
about  the  provision  to  go  to  arlntration,  and  that 
he  never  bad  been  told  anything  about  it  and 
never  agreed  to  it  The  other  evidence  is  aub- 
atantiafly  to  the  same  effect ;  for  instance,  the 
engineer  ia  called  and  sayn,  "  that  baa  nothing  to 
do  with,  the  orew."  I  think  it  is  quite  dear  that 
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I  tftie  master  and  craw  mver,  in  faet,>tiiou^t  thab 
1  thay  were  bound,  aa  salvors,  by  what  it  i» 
■aggesled  waa  an  intimation  to  them  that  thery- 
vara  so  bound;  so  that  tiie  sn^ested  ooBtraot' 
-  put  forward  by  the  drfendant  seeois  to  ma  t(»>- 
■  flail  entirely  of  proof,  beoanaa  be  does  aot 
that  the  parties  suing  ever  agreed  in  any  way  to 
be  bound.  I  think  Uiere  woold  be  great  difli- 
culty  in  this  oaae  in  estdirfishing  anui  a  mattw 
even  with  strDnger  evidenoe  than  is  put  lofwaid* 
for  tbe  reason  that  the  master  and  orew  era 
em|doyed  by  their  owners  on  the  baau  of  eact^B 
artidee.  Those  are  the  tenns  of  their  emi^oy- 
ment  >ud  amoogst  them  there  ia  a  atipnlaticui, 
thatas  between  owners  and  master  and  crew  any 
aalvage  ahall  be  divided  in  halvea.  That  «aiablea 
the  crew  to  aay :  "  When  you  have  got  anythinfp 
you  must  give  ua  half  of  it " ;  but,  then,  how  ar» 
they  bound  in  any  way  afterwards  to  render 
salvage  servioea  at  all  f  There  s^ij^m  to  me  to 
be  nothing  to  show  that  they  are.  TFhia  oardoolT 
shows  that  the  assoeiation  ii  amalgamatod  wiua 
other  aaaodalioiis  fat  l3a»  porpoee  of  tomge 
awvioes,  and  it  states  that  all  maatera  an  boimA 
to  render  and  aoo^tasalstaaoe  when  necaaaaiy  toi 
and  from  other  vessels  insured  in  the  assodataona  ^ 
but  how  bound  P  They  never  agree  to  be  bound. 
They  are  on  the  ship,  and  the  only  oontcaot  thaj 
have  made  is  to  be  employed  by  owners 
upon  the  basis  of  tbe  artidea.  They  never  agrea 
to  be  bound  to  render  or  aocept  assistance,  and 
unless  a  great  deal  more  is  proved,  it  seonato  m« 
they  remain  free  agents  to  render  servioas  uwu 
anon  terms  as  are  usuaL  I  think,  therefore,  that 
this  case  may  be  dispoeed  of  on  thoae  grounds  aa 
a  pure  qnesnou  of  fact  and  I  do  not  desire  to' 
enter  into  what  seems  to  me  a  very  diffionlt 
^neatifm— namely,  what  would  be  the  poaitiOD  if 
it  could  be  proved  that  tbe  maitiT  and  crew  had 
acfreed  to  ^o  to  arbitrati<»L  Then  there  would 
still  be  raised  the  qoestioii  whether  thia  coorb 
would  have  power  to  review  any  dedaion  iriiidh 
might  not  meet  frcnn  oause,  the  jnstioe  <A 
the  case.  I  do  not  wish  to  throw  out  aay  worda 
now  which  should  in  any  way  lessen  tJie  jnriadio- 
tiou  of  the  court.  There  are  other  queatioas  as 
to  how  far  tbe  provisions  of  the  Uerdianb 
Shipping  Act  affect  the  case,  and  I  do  not  wish 
to  expreea  an  opinicm  on  such  a  matter,  which 
would  require  very  careful  consideration.  Upoib 
the  merits  it  seems  to  me  that  we  on^^t  not  ta 
interfere  with  the  judgment  of  tiie  oonrt  below,  aa 
upon  the  facta  there  ia  nothing  to  show  me  tiiat 
it  haa  arrived  at  an  erroneoaa  conolurion. 

Solicitora  for  the  wpellant  W^iamMm,  SiU, 
and  Co.,  agents  for  S.  and  22.  F.  Kidd,  North 

Shidds. 

Solicitora  for  the  respondents,  JDufroit  and 
WiUxanu,  agents  for  H.  Chantberiint  Ureat 
Yarmouth. 
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March  25,  AprU  10.  and  Junt  19. 
■  (Before  Basitks,  J.  and  Trinitt  Habtibs). 
Tbb  Oato  Bonxto.  (a) 

—Ship  earryvng  paaaengen—Coiutttni  irader~~ 
6  Geo.  4,  c.  125, «.  59— ««  CwneU  ihe  ISlh 
Feb.  IdM—Marehcmt  Shipping  Aef  1894  (57  S  58 
Vict,  c  60).  u.  603  and  6Si2. 

The  Order  t«  Cmtnea  ef  Hu  ISA  JMt.  1854,  m- 
Undimg  the  eaeewijpiume  from  eomfnUmny  filot- 
o^tf,  eomtavMA  m  Me<.  ^  of  6  Qeo.  4,  e.  125, 
tn  $0  far  <u  it  dealt  vith  Aipt  and  ve»$eU 
trading  to  PorU  hetvmn  Boulogne  indunve 
and  &e  BaUtOt  appHea  only  to  tftm  and  vetaele 
wMA  are  "  oondantly  **  trading  oeiween  eueh 
porta. 

The  vortU  "  ehip  or  veenl  trading  "  cere  deeeriptive 
cf  the  vmmI,  and  nof  mvrelg  of  a  particular 
voyage,  and  in  order  to  eonetitute  a  conetant 
trader  vrithin  the  meaning  of  aect.  59  and  the 
Order  in  Council,  it  it  not  neeeaaary  that  a 
vettel  tkould  be  exeluaively  engaged  in  trading 
to  porta  between  Boulogne  and  the  Baltic. 

This  waa  a  colliiion  action  brought  bjtha  owner* 
of  the  ataaouhip  Britiah  Prince  againat  the 
owner*  of  the  ateamahip  Cayo  Bonito.  The 
Briiith  Prince,  a  steamship  ox  7326  tons  gross 
register,  waa  at  the  time  on  a  Tojage  from  Kew 
York  to  London  and  Antwerp  wiw  a  general 
cargo,  cattle,  horses,  and  cattlemen.  The  Cayo 
BoniUt,  a  steamship  of  3427  tons  gross  registw, 
behKiging  to  tiie  Caban  Steamship  Company,  was 
<m  a  Tojage  from  London  to  Qoazaooaloos,  via 
Antwerp,  Havana,  and  Ten  Gmz,  with  a  ^part 
oargo,  and  carrying  one  passenger.  The  collision 
ooonrred  aboot  10.15  pjn.  on  tin  8th  Feb.  1902  in 
the  Thames  estnary  near  the  Black  Deep  Light* 
ahip.  Both  Teasels  were,  it  was  all^^ed,  com- 
polsorily  in  charge  of  pilots  at  the  lame  of  the 
oollision.  At  the  trial  of  the  action  before 
Barnes,  J.  and  Trinity  Masters,  the  learned  judge 
came  to  the  conolasion  on  the  facts  that  the 
collision  waa  solely  caused  by  the  negligence  of 
the  pilot  in  charge  of  the  Cayo  Bonito  at  the 
time,  and  reserved  the  qaestion  as  to  whether 
the  employment  of  the  pilot  was  compulsory  or 
not  for  furtiier  information.  The  caae  is  reported 
on  the  question  of  oompolsory  pilotage  in  the 
London  district. 

The  Pilotage  Acts  and  Orders  in  Council 
referred  to  in  the  judgment  are  as  follows  : 

By  sect.  1  of  5  Geo.  2,  c.  20,  it  is  provided : 
From  sad  after  the  twantj-foarth  dsy  of  Jus  in 
ths  jssr  of  onr  Lord  tme  ihoasaad  mtsd  hnodrsd  snd 
tUr^-two,  if  way  perttm  ibsU  take  apon  himMlf  ths 
oha^  of  sn7  ship  or  resssl  as  pilot  down  the  rivsr 
<£  Thames,  or  ibroogh  tbs  Nnih  Channel  to  or  b j 
Orfordnass,  or  nuad  tiie  Losg  Saad-hsad  into  ths 
Downs,  or  down  tks  Sooth  Chaaad  into  tbe  Downs,  or 
from  m  hr  OrCozdoesi  np  the  North  Channsl,  or  ths 
tiver  of  ThaoMs,  or  the  river  of  Medway,  other  than 
sooh  person  as  ihall  be  lioensed  and  aathorised  to  aot  as 
a  pilot  by  the  said  master,  wardsni,  sad  assistants  [of 
tlw  CorpOTation  of  the  Trinity  Honse]  for  tbe  time 
beiBg  .  .  .  every  person  so  offeadiag, .  and  bsing 
theisof  lawfnllj  oonviotod  .  .  .  shall  for  every 
saeh  ottenoe  forleit  the  sum  of  twsn^  posnds  i  Providsd, 
tiiat  nothiDgr  in  this  Aot  eontainsd  shall  sztsad  or  bs 
eoBstmed  to  extend  to  the  obliginf  (tf  any  master  or 

ts)  Pepoitfd  bj  OaiisiOPBSB  Bsad,  laq.,  B4RlaMr4t-I«w. 


owMTOf  any  ship  in  the  eoal  tiads,or  othsr  ooastinf 
trade,  to  Maploy  or  mska  use  at  say  pQob 

By  sect  2  of  48  Geo.  3,  o.  104,  it  is  provided ; 

That  from  and  after  ths  fliak  day  of  Oetobsr  oae 
ihoasaad  eight  haadnd  and  stRhk,  it  ahsll  be  lawfol 
...  for  the  OorpoeaMoB  «l  Tkini^  Hons*  of  Dept- 
ford  Staoad,  and  th^ars  hsreby  rsqoired  to  sn^trint 
and  liosnse  nndar  than  oommon  seal*  At  and  oompsteat 
persons,  doly  skilled,  as  pilots  for  the  purpose  of  oon- 
dnoting  all  sliips  and  vessels,  saUinf,  navlirating,  snd 
passiny  np  and  down  at  vpou  ths  rivers  of  Thames  and 
MedwiV,  and  sQ  and  every  the  asveial  ohaaaela,  oredu, 
and  dcM^  ttueeot  or  thswto,  or  leading  or  adjoiatag 
thsreto,  as  wsU  as  between  OrforJaess  snd  London 
Bridge,  as  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  (sr  as  the  Ms  of  Wi^t,  and  In 
the  WwflUA  Channsl  from  ths  IsU  of  Wight  np  bo 
Lcmdon  Bridge,  whioh  veaisls  shsJl  be  ecmdnsted  and 
idbtsd  by  soc^  pilots  so  sppointed  and  liesnsed,  hj  So 
othsr  ^lots  or  psrsona  whotnaoaver,  ezospt  pOots  ap< 
pginlBd  by  tha  SooMy  or  VsOowiUp  nC  tbs  Trinity 
Hoaas  ot  Dover,  Deal,  and  tbs  Idesf  Thaast  (oommonly 
called  Cinqoe  Port  pilots)  so  far  as  snob  pilots  are  hereby 
aathorlsed  to  pilot  ships  snd  vsssels  from  ths  wsstwstd 
■p  to  Loudon  Bridge,  and  frran  Lwtdon  Bridge  downwards 
to  ths  westward;  that  is  to  si^,  from  any  portor  plaoe 
between  tiie  Isle  of  Wight  and  tiie  ssid  bridge,  aooccdinff 
to  tbs  proriaioas  in  thst  behalf  bszeinafter  oontaiaed, 
and  also  save  and  except,  as  well  all  ooUlsrs,  as  slso  sU 
ships  and  vsssris  trading  to  Korw^  and  to  the  Cattefa| 
and  Baltte,  and  likewise  romid  the  KMth  Caps  and  into 
the  White  Sea,  and  save  and  exospt  all  oonstaat  bads* 
inwsrds  fron  tits  ports  between  Bonlogns  inolnsivs,  and 
tbe  Baltie,  snoh  sh^  and  vsaeels  havfatg  British  rsgistsrs, 
and  ooming  np  or  going  down  tbs  iforth  Chaimd  by 
Orfoedaoss,  bat  not  otiierwiss ;  snd  likewise  save  aad 
exoq^t  all  ooastiog  vesssls  and  wSl  Irish  traders  natng  the 
navigaUim  of  the  river  of  Thames  as  ooasfcsrs. 

The  material  part  ci  sect  2  of  52  Geo.  3,  c.  88, 
is  as  follows : 

Savs  sad  ezoept  as  well  all  oolllsrs  and  also  all  ships 
and  vessels  trading  to  Norway,  snd  to  the  Cattsgat  and 
Baltic,  and  likewise  round  the  North  Cape,  sad  into  the 
White  Ssa ;  and  savs  and  exoept  all  constant  traders 
inwards  from  ttw  ports  bstwesn  Boologae  inolaBive  and 
ths  Bsltio,  snoh  ships  and  Tssssls  baving  British  registers 
and  ooming  np  the  North  Channel  by  Orfordnsss,  and 
not  othsrwise;  and  likewise  save  and  exoept  all  ooasting 
TSissls,  aad  all  Irish  tradars  nsing  ths  narigatioB  of  tha 
river  Thames  as  coastsrs. 

Sect.  59  of  6  Geo.  4,  o.  125,  is  as  follows 
Provided  always,  and  be  it  further  enaoted,  that,  for 
and  notwithstanding  anything  in  this  Aot  oontained,  ths 
master  of  any  ooUier,  or  of  any  ship  or  vessel  trading  to 
Norway,  <x  to  the  Cattegat  or  Baltic,  or  round  the 
North  Ct^e,  or  hito  tbs  White  Sea,  on  their  inward  or 
outward  voyages,  or  oC  any  ooastant  trader  inwards, 
from  the  ports  bstwesn  Bodogns  inelnsive  aad  tha 
Baltic  (all  inoh  ships  and  vssssls  having  British  regis- 
ters, and  ooming  up  either  by  ths  Nortii  Chsansl  but 
not  otiterwise) ,  or  of  any  Irieh  tradsr  nsing  tbs  navlgatioa 
of  the  rivers  Thames  and  Msdway,  or  of  any  ahip  or 
vessel  employed  in  the  r^nlar  ooiating  trade  oi  tbe 
kingdom,  or  of  any  ship  or  Tessel  wholly  laden  with 
stone  from  Qasmsey,  Jersey,  Aldsmey,  Ssrk,  or  Man, 
aad  being  the  prodnotion  thereof,  or  td  any  ship  or 
vassd  not  SKOSsdiag  ths  boiden  of  siicty  toDS,  aad  having 
a  British  roister,  ezospt  as  hereiaafter  j^ovided,  ox  ol 
any  other  ship  or  vesssl  whatever  whilst  the  ssms  Is 
within  the  limits  of  the  port  or  place  to  which  she 
belcmgs,  the  saau  not  being  a  port  or  plaos  in  relation  to 
whioh  partionlar  provision  hath  heretofore  besa  made  by 
any  Aot  or  Aots  of  Parliuneat,  or  by  any  charter  or 
oharters  for  tbe  ^ppi^tmsnt  <^  idiots,  shall  and  msy 
lawfully,  and  without  htiag  snhjeot  to  any  of  ths  psaal- 
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tiHby  tUi  Aflt  tmpoMd,  ocnclBat  or  pilot  Ui  mm  ihip 
or  tnmI  -wbm  Mid  wo  loag  h  h«  ihall  omidui  ox 
pilot  tbo  MUM  without  tba  aid  or  ■■■irtincw  of  anj 
aaliMMod  ^lot  ox  oUmt  pmta  or  pmou  thu  tM 
ordiBHj  emr  of  tlio  Mid  «Up  w  tmmL 

By  wet.  1  of  16  &  17  Yiot  o.  129  n  nmoh  oi 
6  Geo.  4,  0.  125.  aaralated  to  the  Cinque  FOrt 
^lots  was  repealed,  and  the  Triaitj  Hoaie  and 
C^ne  Port  pilot*  wen  amalgunated. 

Sect  21i«aifoUowe: 

And  vliaraH  it  !■  oxpediant  to  fire  fadUtiii  for 
anmdinfftlMiTstemirfpilotive  •  •  ■  Boitoaaoted 
tbat  it  ilull  be  lawful  for  «t«7  pilotago  aathority,  by 
roffnlatioa  or  bye-law  made  with  the  ooaaont  of  Hv 
Uajee^  in  Cosnoil  from  time  to  time  to  do  all  or  any  the 
foUowiag  tliinffi  in  relation  to  pUotiand  pilotaye  within 
thdr  reapeotiTe  distrioti — vi%. ;  To  exempt  the  maetere 
of  ai^  ihipe  or  TeeaaU,  or  of  any  elaetoi  of  ihipe  or 
TeiMla,  fnun  beiog  oompelled  to  -emplt^  pilot*,  and  to 
wuMz  any  tarmi  or  oonditiou  to  •nek  exMBpttoiu,  and 
froat  timo  to  time  to  TCToko  aad  alter  aoyounptloBi  ao 
made,  aad  to  lorie*  and  extend  any  ezeMptkiaa  now 
by  Tirto*  of  any  Aot  <rf  PariiaoHnt  or  oharter, 
apon  moh  terma  aad  ooaditkoa  and  In  laoli  manner  ae 
■noh  aathodty,  with  laoh  eoaae&t  M  ■fnnailfl,  nwy 
think  fit 

Order  in  Gonncil,  18th  Feb.  1854: 

B^^alation  tor  the  extension  of  the  exemptioni 
from  compalsory  pilotage  now  exiBting  under  the 
proTisions  of  the  o9th  section  of  the  Aot  6  Qeo.  4, 
o.  125,  snbmiited  the  Corporation  of  Trinity 
Hoaae  tor  the  consideration  of  Her  Hajesty  in 
Council,  pursuant  to  the  provisions  of  the 
2Ufc  section  of  the  Aot  16  &  17  Vict.  c.  127 : 

The  maitari  of  the  nndermentioned  ships  and  vessele 
•hall,  aabjeot  to  the  proTiricms  ooatainad  in  the 
WUi  ■eeUott  ol  the  Aot  of  FarUasHn^  6  Geo.  4,  e.  125, 
in  xespeet  of  the  anploymont  of  nalioeased  persow,  be 
exempted  from  oompnlaory  pilotage — viz, :  Ot  ships  and 
vessels  tradinit  to  Norway,  or  to  the  Cattegat  or  Baltio, 
or  rotmd  the  North  Cape,  or  into  the  White  Sea,  when 
ooming  ap  by  the  sontii  ohannela.  Ot  ships  and  tssmIs 
trading  to  ports  between  Boulogne  (inoloaiTe)  and  the 
Baltio  on  their  oatwacd  passages,  and  when  ooming  op 
by  the  sooth  channels.  Of  ships  and  vessels  passing 
throng h  the  limits  of  any  pilotage  district  on  their 
voyages  bom  one  port  to  another  port,  and  not  being 
binud  to  any  pwt  or  plaoe  within  snoh  Umlts,  nor 
amdioriag  thtrein. 

Sects.  353  and  879  oi  the  Merchant  Shipping 
Aot  1854  (17  &  18  Tict.  c.  104)  are  as  foUows : 

Snbjeot  to  any  alteration  ts  be  made  by  any  pilotage 
anthority  in  portnanoe  of  the  power  hereinbefore  in  that 
behalf  given,  the  employment  of  pilots  shall  oontinne  to 
be  oompnlaory  in  all  distriots  in  which  the  same  was  by 
law  oompnlaory  immediately  before  the  time  when  this 
Aotoomes  into  operation ;  and  all  exsmptiona  from  com- 
pttlsoty  pilotage  then  existing  within  snoh  distoiots  shall 
oontinne  in  Cores. 

Sect.  879.  The  foDowiag  ships,  when  not  oarrjing 
passengers,  shall  bo  exempted  from  oompalwry  pilotago 
in  the  London  diitriot  and  in  the  Trinity  House  ontport 
distriots,  that  is  to  say  .  .  .  (3)  Ships  faading  to 
Boolofneortoanyplaoeinlinn^  north  <tf  Bonlogne. 

The  m^erialpart  of  the  Order  in  Oonncil  of  the 
21tt  Dec  1871  is  as  foUows 

And  whereas  the  Trinity  Honse  of  Deptford  Strond, 
being  the  pilotsge  anthority  for  the  said  distriots,  hath 
snbmitted  for  the  oonsideration  of  Her  Majesty  ia 
Coonoil  the  following  byo-law  (that  is  to  say  :)  That  all 
ships  trading  from  any  port  or  plaoe  in  Great  Britain 
within  the  London  Dittriot  or  any  of  the  Trinity  Honse 
cnrig^ort  distoiota  to  the  port  of  Brest  in  Franee,  or  any 
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port  or  plaea  in  Eniops  Berth  and  east  of  Btest,  or  to 
the  islands  of  G-ssnsey,  Jsct^,  Aldemey,  Sadt.  or  Utm, 
or  fkom  Brest,  or  ftam  any  port  ot  place  in  Ean^  aoith 
and  east  ol  Brest,  or  from  the  islanda  of  Qnemsey, 
Jersey,  Aldemey,  Ssck,  or  Han  to  any  port  or  plaoe  i* 
Great  Britain  within  either  of  the  said  distriots,  whm 
not  oarrying  paasengera,  shall  be  exempted  from  omd. 
polsory  pilotage  wittin  saoh  distriots.  yow,  therefore. 
Her  Majesty  ...  is  pleased  to  declare  her  ooosent 
to  the  same. 

Sects.  603  (1)  and  625  of  the  Merchant  Shippinf^ 
Aot  1894  (57  &  58  Yict.  60)  are  as  follows : 

Sect.  603  (1).  Sobjeot  to  any  alteration  t)  be  laade 
the  Board  of  TrmS»  or  by  any  pilirtag*  anthority 
in  pusoaaoe  of  the  powers  hnrinbeftirs  oontunsd,  Hie 
employment  of  '^lots  shall  onrtanne  to  be  oonpvlsoiy 
in  all  distriots  iriwre  it  was  oompnlaory  imnediatdy 
before  the  ooHmanoomsnt  of  this  Act,  bnt  all  exeaip- 
tions  from  that  eompakory  pUotage  shaJl  eontfams  to  be 
in  foroe. 

Seot.  625.  The  following  ships  when  not  oarryisg 
passengers  shall,  withont  prejndioe  to  any  genenl 
exemption  aoder  this  part  of  lUs  Aot,  b*  sxsmptsi 
from  oompnlsjry  pilotage  in  tiw  Londosi  distriot,  and 
in  the  Trinity  Honse  ontport  distriots  (that  is  to  sij :) 
(3)  Ships  trading  from  any  port  in  Great  Britain  witldn 
London  disteiot  or  any  of  the  Trinity  Bxtam  ontport 
diatriots  to  the  port  of  Brest  in  Fxanoe,  or  any  port  in 
Eorope  north  and  eaat  of  Brest,  or  to  tiie  Chaon^ 
Islands  or  Isle  dF  Man.  (4)  Shipe  trading  from  the 
pcfft  of  Breeti  or  any  port  ia  Eorope  north  and  eaat  ol 
Bcoot,  or  from  the  Channel  Idsads  or  Isl*  of  Kan  to  any 
p<Ht  ia  Great  Britain  vitUa  Hht  said  London  oc  Trinity 
Hoaseoatport  disUet. 

The  evidence  called  showed  that  ih»  Cayo 
Bonito  belonged  to  the  Cuban  Steamship  Com- 
pany, and  was  one  of  several  veeaels  regolsriy 
engaged  in  two  lines— one  mnning  between 
London,  Antwerp,  Cuba,  and  Amraioa  and  huk, ' 
and  the  other  between  London,  Antwerp,  and  Ke» 
Orleans,  calline  aomeUmes  at  Bermuda.  The 
prospectus  <A  the  company  was  also  pat  in. 

^spinoU,  E.O.  and  Davmtm  MtUer  tor  the 
plaintiffs,  the  owners  of  the  BrUUh  Prince. 

Laing,  K.C.and  BuUoek  for  the  defendants,  the 
owners  of  the  Cayo  Bonito. 

The  arguments  of  ooanael  saffioiently  appear 
from  the  judgment. 

Besides  the  various  Acts  of  Parliament  srt  out 
above,  the  ffdlowing  oaaes  were  referred  to  in  the 
conrse  of  the  argomoit : 

The  Agrkola,  2  Wm.  Bobinson,  10 ; 
Rtg.  V.  Stanton,  8  E.  &  B.  445; 
Th«  Sari  ^  ^tieUand.  5  L.  T.  Bep.  558 ;  1  Hst. 
Law  Caa.  0.8. 117;  Lash.  387;  15Koo.P.C.a 
304; 

The  WeAty,  Lnsh.  268  ; 

The  Lloyd*,  or  Bea  Qumtn,  9  L.  T.  Bep.  236 ;  1  Hir. 

Law  Caa.  0.  S.  391 ;  Br.  A  L.  359  ; 
Ths  Bannei,  15  L.  T.  Bep.  834;  2  Mar.  Law  Cm- 

O.  8.  484;  L.  B^  1  A.  ft  E.  283; 
The  ffonlow,  40  L.  T.  Bep.  835;  4  Asp.  Hsr.  Law 

Cas.  97;  4  P.  Wt.  197; 
The  Veita,  46  L.  T.  Bep.  49S;  4  Asp.  Xar.Lav 

Cas.  515  ;  7  P.  Dit.  240 ; 
Cowtney  v.  Cols,  57  L.  T.  Bep.  409  ;  8  Asp.  Mar. 

Law  Cas.  169 ;  19  Q.  B.  Piv.  447 ; 
The  Sutherland,  57  L.  T.  Bep.  631 ;  6  Asp.  Vir. 

Law  Caa.  181 ;  12  P.  IMt.  154; 
The  Rutltatd,  76  L.  T.  Bep.  662  ;  8  Asp.  Mar.  U« 

Cas.  370;  (1897)  A.  C.  888 ; 
Hie  Columhut,  80  L.  T.  Bep.  208  ;  8  Asp.  Msr.  U« 

C^«8.  Cur.adw.mU. 
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The  Cayo  Bonito. 


June  19. — Bakmes,  J. — This  was  the  case  of  a  col- 
lision which  took  place  on  the  8th  Feb.  last  between 
the  Britieh  Prince  and  the  Cayo  Bonito,  in  the 
estuary  of  the  Thames,  near  the  Black  Deep  Light- 
ship, and  the  qnestion  of  fault  was  heard  before 
me  some  time  ago.  I  held  that  the  Caifo  Bonito 
was  in  fault  for  the  coUision.  bat  that  the .  fault 
rested  with  the  pilot  of  that  ship,  and  the  qnestion 
of  whether  or  not  the  pilot  was  aompulsorily 
employed  was  reserved  for  consideration.  It  was 
ai^tied  bef ore mea  considerable  time  back,  and  then 
the  case  stood  over  for  seme  further  information 
with  regard  to  the  service  on  which  the  Cayo 
Bonito  was  engaged.  It  is  only  within  the  last 
few  days  that  that  information  has  been  furnished 
tome.  The  Cayo  Bonito  was  a  Jamre  vessel  be- 
lon^ng  to  the  port  of  London,  of  ^^27  tons  gross 
register,  and  at  the  time  of  tLe  collision  she  was 
on  a  voyage  from  London  to  Antwerp,  and  then 
from  Antwerp  to  Goatzaco;i  !(_■■:■  s,  which  I  think  is 
near  Yera  Cruz,  Mexico.  She  had  some  cargo  on 
board  and  one  passenger,  and  it  was  in  the  course 
of  the  passage  from  London  tC'  Antwerp  that  the 
collision  between  her  and  tl.e  British  Prince 
took  place,  about  the  place  nhich  I  have  men- 
tionecL  The  plaintiffs  contended  that  the  employ- 
ment of  the  pilot  was  not  compulsory  by  law,  but 
the  defendants  contended  that  it  was  so  compul* 
80ry,  and  that,  therefore,  they  oi'  txht  to  be  acquitted 
ftom  the  judgment  in  this  case,  The  question 
of  oompulaory  pilotage  in  this  p  resent  case  is  one 
of  very  considerable  dif&culty.  and  the  difficulty 
arises  from  what  I  cannot  help  considering  the 
present  unsatisfactory  state  or  the  legislation 
which  afEects  the  qnestion  of  f  ilotage  and  the 
exemptions  from  pilotage  in  tlie  Thames  and  its 
estuary.  If  one  looks  through  the  Acts  it  is 
extremely  difficult  to  come  to  any  satisfactory 
ccnclueion  upon  them,  and  although  I  have  ex- 
amined them  as  carefully  as  I  can,  I  feel  that  in 
the  decision  which  I  am  about  to  ;,'ive  I  cannot 
arrive  at  that  conclusion  with  any  confidence. 
There  are  two  questions.  One,  I  think,  is  entirely 
a  question  of  law,  and  the  other  is  either  a  simple 
qnestion  of  fact,  or  possibly  it  msj  be  termed  a 
question  of  mixed  law  and  faot.  The  legal  ques< 
tion  is,  what  is  the  true  meaning  of  the  Order  in 
Council  which  the  case  turns  upon,  and  the  second 
is,  when  one  has  placed  a  meaning  upon  that 
order,  whether  this  vessel  is  to  be  treated  as 
falling  within  the  exemption  which  that  order 
provides  for,  having  regard  to  the  circumstances 
of  her  trading.  Now,  pilotage  in  this  locality  is 
compulsory  under  sect.  622  of  the  Merchant  Ship- 
ping Act  1894,  which  provides  that,  subject  to 
any  alterations  made  by  the  Trinity  House  and 
the  exemptions  under  this  part  of  this  Act, 

SUotage  shall  be  compulsory  within  the  London 
istrict  and  the  Trinity  House  outport  districts ; 
and  therefore,  unless  the  exemptions  there  referred 
to  apply  to  this  ship  her  pilotage  would  have  been 
oompnuory.  The  exemptions  whioh  the  plaintiffs 
rely  upon  in  this  case,  or  rather  the  one  exemp- 
tion whioh  ia  material,  is  an  exemption  in  the 
Order  in  Gooncil  of  1854.  As  this  vessel  had  a 
passenger  on  board,  the  provisions  of  sect.  625 
of  the  Merchant  Shipping  Act  1894  do  not  apply, 
because  the  exemptions  in  that  section  o&ly 
apply  when  the  ship  is  not  carrying  passengers ; 
but  there  are  two  sub-clauses  to  that  section 
li-hich  have  a  bearing  upon  this  case,  because  of 
a  constmotion  placed  upon  the  word  "  trading  " 
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in  them,  which,  it  is  contended,  affects  the  deci- 
sion in  this  case.  Now,  the  exemptions  conferred 
by  sect.  <>25  not  being  applicable,  the  plaintiffs- 
have  to  rely  upon  other  exemptions,  which,  as  I 
have  already  said,  are  exemptions  in  the  Order  in 
Council;  and  it  is  to  be  noticed  that  the  exemp- 
tions in  the  Order  in  Council  were  held  in  the 
case  of  The  Earl  of  Auckland  {uhi  sup.)  to  have 
been  pifserved  by  the  Merchant  Shipping  Act 
1854,  and  bo  it  was  conceded  they  were  preserved 
by  the  Merchant  Shipping  Act  1894  in  the  same 
way  as  they  had  been  preserved  by  the  Act  of 
1864.  The  603rd  section  of  the  Act  of  1894  ia 
the  section  whioh  was  relied  upon  as  still  con- 
tinuing those  exemptions.  Now,  the  Order  in 
Council  is  one  which  was  made  on  the  18th  Feb. 
1854,  and  it  is  shortly  stated,  but  sufficiently  fully 
for  my  purpose,  in  Luahington's  Admiralty 
Beporte,  p.  167.  [His  Lordship  then  read  part  of 
the  Order  in  Council  set  out  aoove.]  The  plain- 
tiffs say  that  this  exemption  applies  in  this  case, 
and  that  the  words  "  ships  and  vessels  trading  "' 
practically  mean  the  same  as  ships  and  vessels  on 
a  voyage  from  the  port  of  London  to  a  port  or 
ports  between  the  ports  on  the  Continent,  men- 
tioned in  that  clause,  whioh  I  have  named  ;  while 
the  defendants*  contention  ia  that  the  worda 
"  ships  and  vessels  trading  **  mean  "  oonstant 
traders,"  because  they  contend  that  that  Order  in 
Council  must  be  read  with  the  59th  section  of 
6  Qeo.  4,  c.  125.  In  reply  to  that  contention,  in 
addition  to  the  point  already  referred  to  whi<^- 
the  plaintiffs  make,  they  make  a  further  point  by 
saying  that  even  if  it  is  to  be  construed  as  refer- 
ring to  "  constant  traders,"  this  vessel  was,  within 
the  true  meaning  of  such  words,  a  constant  trader 
from  London  to  Antwerp,  which  is  included  in. 
tl;e  area  mentioned,  and  was  so  tradii^  at  this, 
time.  Now,  the  legislation  is  somewhat  volum.- 
inous,  and  the  Acts,  I  think,  require  a  careful 
consideration,  and  are  not  easy  to  follow  very 
accurately;  at  first,  without  bearing  in  mind  that 
at  one  time  there  were  two  bodies  connected  with 
the  pilotage  of  the  Thames — namely,  Me  Trinity 
House  pilots  and  the  Cinque  Ports  pilots;  the 
latter  being  engaged  in  piloting  vessels  coming' 
from  the  west  to  the  Thames  and  Kentish  ports. 
The  first  Act  I  tiiink  it  necessary  to  refer  to  i» 
5  Geo.  2,  o.  20,  which  dealt  with  the  Trinity  Aouae 

?ilots.  .[His  Lordship  read  part  of  sectL  I.]' 
'hat  is  the  first  exemption  to  which  I  have  heen 
referred  to.  The  next  Act  is  48  Geo.  3, «.  104, 
s.  2.  Stating  its  terms  briefly  from  a  mai^nal 
note,  there  is  this  provision :  "  From  the  1st  Oct.. 
1808  the  Corporation  of  Trinity  House  of  Dept- 
ford  shall  license  fit  persons  as  pilots  to  oondni  t 
all  Vessels  within  certain  limits,  and  none  others 
shall  act,  except  as  herein  stated."  There  is  an. 
exception  of  pilots  appmnted  by  the  Society  or 
Fellowship,  of  Pilots  of  Dover,  Deal,  and  the 
Isle  of  Thanet,  commonly  called  Cinque  Port 
pilots.  '  [His  Lordship  thai  read  sect.  2.]  It  ia 
to  be  observed  that  too  exemption  is  to  constant 
traders  inwards,  from  porta  menti<med,  such 
vessels  having  a  British  register,  and  coming  up- 
and  going  down  the  Nonh  Channel,  and  my 
impression  is,  from  an  examination  oi  the  Acts, 
that  the  words  "  gouag  down "  were  erroneonsly 
introduced — that  the  intention  at  that  time  had 
been  to  exonerate  ships  coming  inwards  from  the 
ports  mentioned,  to  London,  having  British' 
registers,  and  in  that  way,  for  reasons  which  are 

Digitized  by  Google 


870-Voi.  Lxxxvi.] 


THE  LAW  TIMES. 


[Any.  3&,  190S. 


Adh.] 


mantioned  in  varionB  rcmorta  to  Parliament  and 
■0  forth,  to  faToor  Bxitun  ships  oomiog  inwards, 
as  against  foreigners  coming  inwards.  That  Act 
was  an  Act  only  lo  be  in  force  for  fonr  years 
from  the  passing  of  i^  and  the  subject  was  again 
dealt  with  by  the  Legislature  by  the  52  Geo. 
c.  39,  which  became  a  more  permanent  Act.  It 
is  in  the  2Dd  bection  again  provided  that  the 
Corporation  of  the  Trinity  House  shall  license  tit 
persons  as  pilots  within  certain  limits,  and  those 
limits  were  for  all  vessels  and  ships  passing  up 
and  down  or  upon  the  Thames  and  Medway,  &c. 
Then  there  were  powers  given  to  the  Lord 
Warden  of  the  Cinque  Ports  to  license  pilots  for 
ships  and  vessels  sailing  and  navigating  fi-om  the 
westward  up  to  the  Thames  and  Medway—"  that 
is  to  say,  from  Dnngeness  up  to  London  Bridge 
and  Boohester  Bridge,  and  mnn  the  But^  of  the 
Brake  to  the  westward — that  is  to  say,  from  tiie 
said  buoy  to  the  west  end  of  the  Owers."  Then 
there  was  this  exemption:  [His  Lordship  then  read 
ihe  portion  of  the  section  dealii^^  with  theexemp- 
tion.J  That,  so  far  as  is  material,  is  practically  the 
same  aa  the  Act  I  have  referred  to,  except  that  the 
words  "  going  down"  are  omitted  in  the  considered 
Act  passed  in  1812.  There  was  a  report  of  a  Com- 
mittee in  Parliament  on  the  question  of  these 
Acts  in  1824,  I  think,  which  made  certain  recom- 
mendations, but  as  far  as  I  can  make  ont  the 
recommendations  were  not  fuUy  canied  oat.  The 
next  Act  of  Parliament  which  dealt  with  the 
subject  is  the  tme  which  is  referred  to  in  the  Order 
in  Council,  and  is  an  Act  of  6  Geo.  4,  c.  125,  and 
sect.  59  is  the  one  which  contains  the  exemptions 
proTided  by  the  Ant  [Hie  Iiordship  read  the 
notion.]  Now,  the  word  "  eithw  "  seems  to  be  a 
mistake.  The  section  otherwise  is  very  moch  tiie 
same  as  the  Act  of  1812,  providing  for  the  freedom 
from  pilotage  of  "constuit  traders  "  inwards  from 
ports  north  of  Boulogne,  coming  up  bv  the  north 
(dianneL  Then  came  the  statute  of  18o3,  which  is 
the  16  &  17  Yict.  c.  129,  which  amalgamated  the 
Trinity  House  pilots  and  the  Cinque  Port  pilots, 
and  by  the  21st  section  gave  power  for  every 
pilotage  authority  by  regulation  and  Order  iu 
Council  to  do  oertein  things.  [His  Lordship  then 
read  the  material  part  of  the  section.}   It  was  in 

Sursoance  of  that  section  that  the  Order  in 
'ounoil  of  Feb.  1854,  which  I  have  already 
referred  to,  was  made.  Now,  upon  that  state  of 
things  there  are  two  cases  to  mention.  The  first 
is  ^g.  T.  Stanton  (.ubi  «up.)  which  decided  that, 
"  The  exemption,  given  by  stat  6  Qeo,  4,  o.  125, 
a.  59,  from  the  necessity  of  employing  lioenaed 
pilots  to  masters  piloting  their  own  ^ps  on  the 
voy^^  there  specified,  without  the  aid  ^  an 
■ux^censed  pilot,  is  continued  by  the  Merchant 
Shippii^f  Act  1854,  and  this  exemption  applies  as 
well  to  ships  carrying  as  to  ships  not  carrying 
passengers,  and  is  not  affected  by  the  exemption 
^ven  in  sect.  379  of  the  same  Act  to  ships  on  par- 
ticular voyages  not  carrying  passengers."  That 
waa  the  case  of  a  regular  trader  to  the  Baltic, 
•which  had  pasaengers.  There  was  also  the  case 
■oi  The  Earl  of  Auckland  (ubi  sup.),  which  was  the 
case  of  a  vessel  whose  ordinary  occupation  was 
carrying  goods  and  pasaengers  between  London 
and  Biotterdam,  and  had  pasaengera  on  board, 
and  which  case  decided,  in  the  same  way  aa  Beg. 
V.  Stanton  that  the  exemptions  given  by  t>  Greo.  4, 
c.  126.  a.  59,  supplemented  by  the  Order  in  Council 
<it  1854  wtiremamtainedby  the  Merohaut  Shipping 
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Act  of  1854.  Then,  as  I  have  already  mentioned, 
the  Act  of  1894  kept  these  exemptions  alive,  and 
therefore  if  they  are  applicable  to  the  present 
case  those  cases  show  those  exemptions  am  treated 
as  still  twisting,  und  of  course  I  must  follow  those 
decisions.  Now,  in  addition  to  the  exemptinus  I 
have  already  referred  to,  there  were  in  sect.  379  of 
the  Merchant  Shipping  Act  of  1^4  exemptions 
of  the  following  ships,  when  not  carrying  pas- 
sengers, iu  the  London  district  and  Trinity  House 
outport  districts,  amongst  others :  namely,  shipa 
trading  to  Boulogne  or  any  place  in  Europe  north 
of  Boulogne.  That  exemption  was  somewhat 
modified  by  an  Order  in  Council  on  the  21at  Dec. 
1S71,  which  had  practically  the  effect  of  extending 
the  coast  line,  it  I  may  so  express  it,  from 
Boulogne  to  Brest,  making  therefore  an  exemp- 
tion of  veasela  not  canying  passengers,  trading 
from  London  to  any  port  between  Brest  and  any 
place  in  the  north  of  Eun^  These  exemptiona, 
although  the  worda  were  "  trading  to,"  were  held 
in  Tlie  Weeley  {ubi  sup.)  to  apply  to  vesaels  both, 
ways,  that  is  going  outwards  or  coming  in,  though 
there  seems  posaimy  aome  doubt  whether,  on  tne 
language  of  the  exemptions,  that  was  correct. 
This  class  of  exemption  was  further  provided 
for  by  the  62-')th  section  of  the  Merchant 
Shipping  Act  of  18i>4,  which  I  have  already 
referred  to.  [Hia  Lordahip  then  i-ead  the  section/] 
Those  provisions  clearly  provide  for  the  inward 
and  outward  trading,  when  not  carrying  pas- 
sengers, but  they  are  not  applicable  to  tue  present 
case,  because  the  ship  was  carrying  a  passenger. 
They  are  material  to  the  discussion  of  the  caae 
beeauae  of  the  language  whieh  la  "  ships  trading/* 
and  certain  deaiaioOB  upontJie  meaning  of  "  ahne 
trading,"  and  the  argument  of  Ur.  Aipinall,  ixst 
the  plaintiffs,  that  those  deciaiona  really  con- 
cluded this  caae.  Now,  those  deciaiona  ue  first 
of  ail  Courtney  v.  Cole  (vhi  vup.).  In  that  case 
"A  British  ship  waa  one  of  a  line  of  veasela 
making  regular  voyages  from  London  to  Japan 
and  ports  in  the  East,  and  back  to  London,  and 
thenoe  to  ports  in  Europe  north  of  Boulogne  and 
back  to  London.  On  a  return  voyage  from  the 
Eaat  she  went,  as  usual,  to  London.  She  there 
dischai^ed  part  of  her  cargo  and  her  crew,  and 
then,  with  the  bulk  of  her  oai^  and  a  crew  of 
runnera,  but  without  passengers,  proceeded  to 
Hollandl  Held,  that  she  was  a  ship  '  trading  to ' 
a  plaM  north  of  Boulogne,  and  therefore 
exempted  from  oompulaory  pilotage  in  the 
Lon^i  diatriot."  Lora  Coleridge  and  the  late 
Master  of  the  Bolls  (then  Smith,  J.)  decided 
the  case  upon  the  oouBtruotion  placed  by  them 
upon  the  979th  aection  of  the  Act  of  1854,  and 
toey  held  that  the  vessel  was,  within  the  meaning 
of  the  words  of  the  section,  a  ship  which  waa 
trading  to  a  place  north  of  Boulogne.  The  judg- 
ment of  Smith,  J,  contained  this  passage  (57 
L.  T.  Bep.  at  p.  413 ;  6  Aap.  Mar.  Law  Cas.  at 
p.  173;  19  Q.  B.  Dir.  at  p.  457)  ^  "  This  being  so. 
in  my  judgment  the  worda  in  sub-sect.  3  are  not 
to  be  read  as  meaning  the  constant  trading  to 
Boulc^^  or  any  place  in  Europe  north  of 
Boulogne,  but  as  meaning  what  taey  aay— 
when  a  ship  in  fact  is  trading  to  Boulogne  or 
north  thereof,  and,  I  would  add,  from  (and 
possibly  to)  the  London  district  and  the  Trinity 
House  outport  districts,  she  is  exempt.  The  argu- 
ment addressed  by  the  pilots,  that  in  sect.  59  oC 
Geo.  4,  c.  125,  the  w(nd  '  oonstaat '  is  need,  and 
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-  that  hj  sect.  353  of  the  Act  of  1854  compnlsory 
.  pilotage  was  to  be  enforced  as  theretofore,  in  my 
ludgment  arEuls  nothinff  in  the  face  of  the  fact 
uiat  the  word  *  constant '  is  ezpre^y  omitted  in 
the  later  section — viz.,  379.  I  wonld  add  that, 
should  I  be  wrooj;  in  the  interpretation  I  pat  upon 
the  words  of  sect.  379,  sub-sect.  3,  the  findings  in 
the  case,  especially  those  in  pars.  5  and  9,  uiow 
t^t  the  Cardiganshire  was  a  constant  trader 
from  London  to  Amsterdam  and  back;  for  it 
seems  to  me  impossible  to  hold  th^t  the  words  of 
the  sub-section  mean  only  trading  to  Boulogne 
and  north  thereof,  which  muat  be  the  pilots'  con- 
tention if  they  are  correct  upon  their  interpreta- 
tion of  the  sub-section  as  applied  to  the  facts  of 
this  case."  So  it  was  held  there  that  when  a  ship 
'  not  carrying  passengers  was  in  fact  trading  from 
London  to  Europe  north  of  Boulogne  she  was 
within  the  exemption  of  the  379th  section  of  the 
Act  of  1854,  and  that  that  was  so  although  that 
was  not  her  only  trade.  It  is  to  be  noticed  in  that 
case  it  was  a  ship  which  was  a  trader  to  Japan 
and  the  East,  as  part  of  her  trading.  She  made 
the  pasaa^  from  London  to  Amsterdam  and 
Hamhurff  and  back  as  part  of  that  trade.  That 
case  was  lollowed  by  The  RnUarid  {ubi  «up.).  That 
vaM  the  case  of  a  ship  laden  with  cargo,  from  the 
Hiver  Plate  to  Rotterdam,  with  cattle,  for 
London.  She  had  discharged  the  cattle  in 
London  and  proceeded  with  the  cargo  to 
Rotterdam,  and  it  was  held  that  whilst  the  ship 
was  proceeding  from  London  to  Rotterdam  she 
was,  although  she  took  no  cargo  in  in  London, 
trading  between  London  and  Rotterdam,  within 
the  meaning  of  the  section,  and  therefore  exempt 
from  compulsory  pilotage  in  the  London  district. 
She  had  no  passengei^,  and  the  question,  of 
conrse,  was  whether  at  that  time  the  6d5th  section 
of  the  Act  of  1894,  sub- sect  3  was  applicable. 
The  view  which  I  understand  the  SConse  of  Lords 
took  in  that  case  may  be  gathered  from  one 
short  sentence  in  the  judgment  of  tilie  Lord 
Chancellor,  when  he  said  (76  L.  T.  Bep.  at  p.  663; 
8  Asp.  Mar.  Law  Oas.  at  p.  271 ;  (189?)  A.  C,  at 
p.  335) :  "  For  my  own  part  I  cannot  adopt  the 
tiew  that  you  are  entitled  to  change  the  participle 
into  an  adjective,  and  I  do  not  think  it  would 
carry  us  to  a  right  conclusion  if  yon  did.  A 
'vessel  trading'  points  to  the  particular  act  of 
trading,  which  is  the  matter  that  was  in  the  mind 
of  the  Legislature."  Lord  Watson  said :  "  I  can 
find  nothing  in  the  Act  of  1894  which  requires 
that  the  words  of  sub-sect.  3  shall  be  construed 
in  any  other  than  what  I  venture  to  term  their 
ordinary  and  natural  import;  and,  when  so  con- 
strued, I  think  they  include  every  ship  which  has 
'left  the  port  of  London  and  is  on  her  way  to 
Brest  or  to  any  of  the  other  ports  which  are 
named  in  the  stetute,  in  pursnit  of  a  commercial 
adventure.'*  Now,  Hr.  A  apinall  argued  that  those 
two  cases  were  applicable  to  the  present  case,  and 
that  it  was  sufficient  to  bring  a  ship  within  the 
exemption  contained  in  the  Order  in  Council, 
if  she  iras  on  the  particular  occasion  trading 
from  London  to  a  port  within  the  limits 
of  the  coast- line  referred  .to;  and  that  in 
substance  the  words  "  ships  or  vessels  trading 
should  be  construed  in  the  Order  in  Council 
practically  in  the  same  way  as  they  were 
construed  in  the  379th  section  of  the  Merchant 
-Shipping  Act  of  1854,  and  the  6S5th  section  of 
the  Act  of  1894.   Thore  seems  to  me  to  be  very 
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considerable  difference  between  the  conuderations 
applicable  to  the  one  set  of  exemptions  and  the 
other.   Possibly  there  is  some  diffioalty  in  dis- 
tinguishing the  exemptions  in  the  Order  in 
Council  and  the  exemptions  in  the  Aat  of  185^ 
sect.  379,  bat  there  is  clearly  not  so  much  diffi- 
culty in  distinguishing  between  the  Order  in 
Council  and  the  Act  of  1894,  s.  325,  beoaase  the 
language  of  sub-secta.  3  and  4  seems  to  point  to  a 
particular  act  of  trading,  rather  than  to  a  descrip- 
tion of  a  vessel  engaged  in  a  trade.   I  do  not 
myself  consider  that  the  question  before  tue  is 
determined  by  the  two  decisions  to  which  I  have 
just  referred,  and  I  think  that  it  is  necessary  to 
consider  what  is  the  true  meaning  of  the  Order 
in  Council  which  is  relied  upon  by  the  plaintiffs. 
Now,  I  think  it  is  necessary  to  notice,  in  the  first 
place,  that  it  has  been  decided  in  The  Veeta  (ubi 
sup.)  that  "ships  and  vessels"  in  the  Order  in 
Council  mean  British  ships,  and  that  the  reason 
for  so  treating  the  Order  in  Council  is  that  it 
ought  to  be  rud  with  6  Geo.  4,  c.  125,  s.  59,  which 
provides  that  the  ships  and  vessels  r^rred  to 
are  all  to  have  British  twisters,  and  therefore  as 
Uie  Order  in  Council  ynll  extend  the  exemptitnu 
existing  under  the  6  Geo.  4,  c.  125,  the  words 
"  ships  and  vessels  "  are  not  to  be  read  as  refer- 
ring to  all  ships  and  vessels,  but  to  ships  and 
vessels  having  British  registers ;  and  that  there- 
fore the  Order  in  Council  is  not  to  be  read 
literally.   Sir  R.  Phillimore,  in  giving  judgment 
in  The  Vesta  (46  L.  T.  Rep.,  at  p.  496 ;  4  Asp. 
Mar.  Law  Cas.,  at  p.  519 ;  7  P.  Div.,  at  p.  245), 
said :  "  I  am  of  opinion  that  this  absurdity  does 
not  arise,  and  that  the  exceptions  in  this  Order 
in  Council  do  not  apply  to  foreign  vessels,  but 
that  the  words  '  ships  and  vessels '  when  used  in 
the  portion  of  the  Order  in  Council  I  have  read, 
must  mean  British  ships  and  vessels,  which  alone 
are  dealt  with  by  the  materia  portions  of  the 
59Ui  section  of  6  Qeo.  4,  o.  125,  to  which  section 
the  Order  in  OonnoU  in  qnestion,  so  far  aa  it 
relates  to  exemptions,  is  sabsidiary,  and  of  whidi 
it  is  explanatory.   I  think,  moreover,  that  this 
was  the   opinion    to    which  Dr.  Lu^ngton 
inclined  in  the  cases  of   The  Earl  of  Aueh* 
land  {vhi  sup.)  and  of  The  Hanna  (ubi  sup.), 
Now,  if  the  Order  in  Council  is  to  be  read 
in  the  way  that  Sir  R.  Phillimore  read  it, 
not  literally,  but  as  subsidiary  to  the  59th  section 
of  6  Gr«o.  4,  one  must  see  what  is  meant  by  the 
words  "  ships  or  vessels  trading."   In  the  59th 
section  it  is  used  of  ships  or  veEsels  trading  to 
Norway  or  the  Cattegat  or  Baltic,  on  inward  or 
outward  voyages,  and  I  cannot  help  thinking  that 
"  ship  or  vessel  trading  "  is  there  descriptive  of 
the  vessel,  and  not  mei-ely  a  particular  voyage 
with  which  she  is  for  the  moment  oonceroM. 
Then,  ^j;ain,  "  of  any  constant  trader" — that,  I 
think,  oajanot  refer  to  one  partioalar  oooasion  on 
which  a  vessel  is  proceediz^,  bat  to  a  description 
of  the  vessel;  and  so.  also,  Irish  trader  was  to 
mean  ships  or  vessels  employed  in  the  regular 
coasting  trade  of  England.   Therefore,  I  think,  it 
seems  probable  that  the  words  "ship  or  vessel 
trading"  were  used  in  the  Order  in  Council, 
especially  having  regard  to  the  words  "  to  porta 
between  Boulogne  and  the  Baltic  on  their  out- 
ward passages,  and  when  coming  up  by  the  south 
passages,"  as  descriptive  of  a  class  of  vessel,  and 
not  simply  of  the  particular  voyage  on  which  the 
vessel  happened  to  be  engaged  at  the  moment. 
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Kow*  havine  r^tfard  to  these  considerations,  the 
inference  which  I  draw  from  the  use  of  the  words 
in  the  Order  in  Council  is  that  it  refers,  as  I  have 
said,  to  a  description  of  vessels — one  which,  speak- 
ing in  general  terms,  may  be  distinguished  as 
engaged  in  the  trade  between  London  and  the 
contmental  ports  included  in  the  coast  area.  The 
question  then  comes  to  be,  whether  this  vessel 
was  BO  en^;aged,  or  was  not.  That  is  the  seoond 
question  in  the  case,  and  it  is  necMsarr  now  to 
see  what  the  facts  are.  The  Cayo  Bonito  oelonged 
to  the  Cuban  Steuiwhip  Oompany,  which  had 
several  otiier  vesselB*  and  evidence  has  been  given 
as  to  the  nature  of  tlu  employment  of  these 
vaseels  and  other  ships  which,  I  think,  the^ 
charter  from  time  to  time.  Substantially  it 
comes  to  this,  that  the  vessels  were  worked  in  two 
lines.  The  prospeotuB  of  the  company  was  put 
in,  and  that  described  the  company  as  having 
been  formed  under  the  above  title  for  tiie  purpose 
of  developing  and  carrying  on  on  a  more  exten- 
sive scale  a  line  of  steamers  between  London, 
Antwerp,  and  Cuba.  Th«i  a  list  was  put  in  of 
the  ships  and  their  advertised  times  of  sailing 
from  London  and  Antwerp  to  Havana,  Vera 
Cruz,  &c.  I  find  the  "  nine  sorew  steamship 
Cayo  Bonito  "  is  mentioned.  Under  that  there  is 
a  description  of  the  Cuban  Line  of  steameis  from 
London  to  New  Orleans  direct.  The  Cayo  Bonito  is 
also  put  down  as  one  of  the  steamers  serving  in  that 
line.  It  appears  that,  shortiy  stated,  this  vessel, 
with  others,  was  engaged  in  working  two  lines. 
One  may  be  described  as  a  Une  from  London  to 
Antwerp,  and  then  on  to  America  and  back,  and 
the  other  as  a  line  from  London  to  New  Orleans 
direct,  with  liberty  to  call  at  Bermada.  So  that 
yon  have  a  very  difficult  question  of  fact  to  deter- 
mine. The  vessel  in  this  case,  if  I  recollect  the 
evidence  rightly,  had  made  one  voyage  previously 
to  thiB  action,  goln^  from  London  to  Antwerp, 
and  then  on  to  Mexico.  On  the  voyage  in  ques- 
tion she  was  on  the  same  round  from  London  to 
Antwerp,  and  then  on  to  Mexico,  and  I  think 
I  am  nght  in  stating  that  since  the  disaster 
she  has  made  another  voyage  from  London  to 
Antwerp  and  Mexico,  Trith  part  of  the  same 
ougo.  A  schedule  or  statement  of  the  vrorking 
of  the  ships  of  the  Cuban  Line  has  been  handed 
in,  but  substantially  it  seems  to  me  that  jou  have  a 
vessel  belonging  to  a  company  which  is  employed,  so 
to  speak,  in  two  lines,  because  although  she  has  been 
on  the  voyages  she  has  made — I  think  she  is  a  new 
ship — only  on  this  round  from  London  to  Antwerp 
and  then  to  America,  she  is  advertised,  and  it  was 
stated  she  might  be  used,  to  go  to  Bermuda  direct, 
and  thus  fulfil  the  service  of  both  lines.  Althongh 
we  may  analyse  and  examine  this  statement  more 
fully,  I  do  not  think  I  should  come  to  any  other 
stetement  of  the  position  than  that  which  I  have 
done.  Possibly  I  might  add  this,  that  it  does  not 
appear  that  vessels  going  to  Antwerp  always  go 
to  Antwerp,  but  they  appear  to  do  so  general^. 
That  presente  this  matter  for  consideration.  If 
the  Order  in  Council  is  to  refer,  using  a  neutral 
term  for  a  moment,  to  r^ular  traders,  is  a  ship 
BO  engaged  a  oonstaat  or  nanlar  trader  between 
London  and  Antwerp,  which  is  included  in  ihe 
coastal  area?  I  think  that  is  an  exceedingly 
difficult  question  to  determine,  because  there  may 
be  two  views  taken.  There  may^  be  the  view  that 
the  word  "  constant "  is  used  in  the  sense  of  a 
vessel  doing  nothing  else  but  go  between  Lcmdon 
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and  the  Continent,  and  here  the  use  of  the  worS 
"  constant "  is  that  which  Ib  used  in  mathe- 
matics— namely,  an  inflexible,  unalterable  quantity,, 
as  opposed  to  a  fluctuating,  variable  qnantity. 
The  other  is  that  it  is  used  in  a  business  sense,  of. 
a  vessel  which  is  regularly  engaged  in  the  par- 
ticular trade,  but  not  bo  absolutely  oonstantiy 
going  backwards  and  forwards  that  there  is  never 
any  departure  from  the  voysge  between  the  Con> 
tinent  and  London,    The  only  light  I  can  obtala 
upon  tills  question  appears  to  me  to  be  that  which.' 
is  found  m  the  judgment  of  Smith,  M.E.,  in. 
Courtney  t.  Cols  (ubi  sup.),  where  he  says  that,  if 
it  were  necessary  to  find  that  the  vessel  in  Courfney 
V.  Cole  was  a  constant  trader,  it  was  imposnbla  to 
hold  that  the  words  of  the  sub-section  of  which  i» 
was  speaking  (snb-aeot.  3,  sect  379,  of  the  Act 
of  185-()  meant  only  trading  to  Boul(^;ne  or 
any  place  in  Europe  north  of  Boulogne.  Hia 
view,  certainly,  was  that  a  vessel  would  still  be 
a  constant  trader  if  part  of  her  duty  or  business  ■ 
was  to  go  from  London  to  the  Continent,  though, 
the  remaining,  and  larger  and  more  substantial  ' 
part  seemed  to  go  from  this  side  of  the  Atlantio 
to  porte  in  Japan  and  the  East,  and  the  voyage 
between  London  and  Antwerp  or  Boulogne,  or 
Hamburg  or  Amsterdam,  whichever  it  was,  is  a 
ver^  small  portion  of  that  larger  business  ia- 
which  the  ship  is  engaged.   So  that  the  view 
which  he  took  oi  a  constant  trader  does  not 
simply  limit  the  ship  to  going  baokwazds  and.> 
forwards  betmen  the  port  of  London  and  tiie-- 
Oontlnent.  Therefore,  ii  this  ship  wore  abaolntely 
regularly  engaged,  so  tiiat  she  never  did  anytlmig 
except  go  between  London  and  Antwerp  and  then, 
on  to  America,  she  would'be,  within  the  language 
which  the  late  Master  of  the  Bolls  used,  a 
constant  trader,  although  shO'did  not  only  go- 
backwards  and  forward  between  London  and 
the  Continent.     That  leaves  a  further  matter. 
Does  the  word  trading,,  as  used,  or  constant 
trader,  allow  any  departure  from  always  going  to 
a  continental  port  after  leaving  London  P  On 
being  teken  off  the  r^ukur  line,  which  inclades- 
calling  at  a  continental  port,  and  going,  on  ooo»* 
sions,  direct  from  this  country  to  other  than  » 
continental  port?  In  other  wwds,  is  a  ihm,- 
whieh  is  to  come  within  that  definition  of  constant 
trader  one  which  must  never  depart  from  it,  and 
never  make  any  other  vcvyage  except  that  which  • 
would  include  going  to  a  continental  port  f  I 
have  thought  about  this  matter  a  good  deal,  and 
I  do  not  feel  able,  having  regard  to  the  general 
terms  of  the  Act,  to  place  snob  a  strict  meaning 
upon  it,  because  it  seems  to  me  it  would  involve  this 
remarkable  result,  that,  if  a  ship  which  was  habi-  - 
tu^y — so  habitually  as  never  to  do  anything  else 
— engaged  in  going  from  London  to  Antwerp,  vre 
vrill  say,  and  back,  were  for  any  particnUr  voyiu^  - 
taken  ofF  and  run   tO'-  some  other  port— •for 
instance,  London  to  Bordeaux — for  a  voya^  and  ' 
then  to  be  put  back  on  to  her  regular  trade,  it 
would  destroy  her  oonstancj,  so  to  speak ;  and  the  - 
ship  would  never,  although  in  an  ordinary  boainess  - 
sense  regularly  engaged  in  going  backwards  and 
forwards,  dare  to  ^part,  for  bafliness  ponMseot 
for  fear  of  destroying  her  constancy,  ana  tiias  - 
beii^  taken  out  of  wo  exemption  which  othar- 
wise  sbe  woold  avail  herself  of.   I  cannot  hei^ 
thinking  that  the  true  result  to  arrive  at  is  thu 
the  use  of  these  terms  must  be  -re^rded  from  a  ■ 
business  point  of  view,  and  that  if  it  is  a  part  of  ' 
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-  the  regolar  buainesB  of  a  ship  to  proceed  from  this 
{>ort  of  London  to  the  Continent,  between  the 
umifca  mentioned,  she  is,  within  the  meaning  of 

'  the  Order  in  Conndl  and  the  section,  a  oonstant 
trader,  and  tluarefore  exempt  from  the  compnlmott 
to  take  a  pilot.  That  ia  the  oondnsion  I  have 

■  oome  to,  and  in  the  result  I  hold,  therefore,  that 

-  this  Toesel  was  as  a  matter  of  law  and  foot  within 
'the  exemption,  and  that  her  pilotage  was  not 
'  compnUory.  That  leaves  the  defendants  respon- 
'  nble  for  tiis  collision,  and  therefore  there  will  be 

an  order  of  the  Cayo  Bonito  alone  to  blame. 

8(dicitor«  for  the  plaintiffs,  the  owners  of  the 
.British  Prince,  Thomaa  Cooper  and  Co.,  i^ents 
'  for  Hill,  Diekinson,  and  Co.,  Liverpool. 

Solicitors  for  the  defendants,  the  owners  of 
•Hha  Cayo  Bonito,  Hollam$,  8on$,  Coward,  and 
.HawluUy. 


COURT  OF  APPEAL. 

Taceday,  July  15. 
I  (Before  Collins.  U.B.,  Hathbw  and  Cozbnb- 

Habdt,  L.JJ.) 
LoNa  Eaton  Rbcbeation  Grounds  Cohpant 
■LiuiTBD  V.  Midland  Bailwat  Cohpant.  (a) 

APPEAL  PBOH  THX  KINO'S   BBNCK  DIVISION. 

iLand  ClaiueB  Act — Compensation — -Land  subject 
to  reetrictive  &yvenant  —  No  buildings  to  be 
erected  other  than  dwelling-kouses  —  Railway 
-embankment  —  Land  not  taken  injuriously 
affected — Lands  Clausea  Consolidation  Act  1843 
(8*9  Vict.  c.  18),  «.  68. 

sThe  ovmers  of  an  estate  laid  out  part  of  it  for 
biUlding,  and  sold  that  part  of  it  in  plots.  The 
purchasers  of  these  plo^  entered  into  restrictive 

■  covenants  ivith  the  oumers  of  the  estate,  the  cove- 
.  nanta  bting  imposed  by  ike  ovmers  for  the  benefit 

■  ttf  the  land  retained  by  thstn. 

iBy  ons  of  these  eovenants  th€  purdiasers  bound 
fhemaettjes  not  to  erect  any  buildings  on  the  land 
purchased  other  than  private  dweuing-houses  of 
a  certain  specified  description. 

.Afterwards  a  railway  company,  having  notice  of 

■  these  covenants,  and  acting  under  their  statutory 
powers,  purchased  from  Me  purchasers  the  plots 

■  of  land  subject  to  tiie  restrictive  covenants.  The 
railway  company  then  constructed  a  railway 
embankment  on  the  land  so  taken. 

Seld,  that  the  railway  company  had  committed  a 
breach  of  the  covenant  not  to  erect  on  the  land 
any  buildings  other  than  dujelling-houses. 

Held,  also,  that  the  land  retained  by  the  owners  of 
the  estate  liad  been  injuriously  affected  by  this 
breach,  and  that  the  oumers  were  entitled  to 

■  obtain  compensation  under  sect.  68  of  the 
Lands  CUaues  Consolidation  Act  1845. 

■Judgment  of  Lawrance,  J.  affirmed. 
This  was  an  appeal  by  the  defendant  railway 
•^eompany  from  the  judgment  of  Lawrance,  J.  at 
tlie  trial  <A  the  action  witiumt  a  jory. 

The  aottou  was  brought  to  reoover  6501.,  b^g 
the  sum  at  which  the  dam^^  caused  to  tb«  plain. 

(a)  Baported  by  K.  Hailbt  Smith.  Baq.,  B«TlBlBr-«».L«w. 


tiffs'  laud  had  been  asaesBcd  by  the  jury  at  an 
inquisition  in  which  the  jplaintiifa  had  claimed 
compensation  under  the  Lands  Clauses  Coiuoll- 
dation  Act  1845. 

The  iatoiimstanoea  under  which  the  plainiifls* 
claim  arose  were  as  follows : — 

In  1884  the  plaintiff  company  purchased  land 
at  Long  Eaton,  in  the  conn^  of  Derby. 

Part  of  this  land  th^  laid  out  for  boilding,  and 
sold  plots  of  land  adjoining  a  road  which  they 
laid  out.  The  conveyanoes  from  the  plaintiff 
company  to  the  purehasers  of  these  plots  con- 
tained various  restrictive  covenants,  two  of  which 
are  material  in  the  present  case. 

By  these  covenants  the  purchasers  covenanted 
(1)  that  they  would  not  erect  or  permit  to  be 
erected  upon  the  said  pieces  of  land  respectively 
any  erection  or  building  of  any  kind,  except  a 
fence  wall  not  more  than  2ft.  hieh  with  suiteble 
iron  palisades,  nearer  to  Springfield'avenne  sioro- 
said  than  the  line  drawn  on  the  said  plan  and 
marked  building  line;  and  (2)  that  they  would 
not  erect  any  buildings  on  the  piece  of  land 
thereinbefore  secondly  described  other  than  pri- 
vate dwelling-houses  with  proper  oonvenienoee 
thereto,  and  aU  such  dwelling-hoiuea  sfaoald  front 
to  Spriiwfield-avenue  aforesaid,  and  should  eaoh 
cost  not  lees  than  a  certain  specified  snm. 

The  defendant  railway  company  purchased  the 
land  from  these  parohuen  with  notice  of  these 
restrictive  covenants. 

They  then  oonstructed  on  the  land  a  railway 
embankment  with  a  permanent  railway  line  on 
the  top. 

This  embankment,  as  the  railway  company 
admitted,  encroached  beyond  the  boilding  line 
so  as  to  cause  a  breacbof  the  first  of  the  two  cove- 
nants above  mentioned. 

The  plaintiiE  company  claimed  to  be  entitled 
to  compensation  under  sect.  68  of  the  Lands 
Clauses  Consolidation  Act  1845,  on  the  ground 
that  the  land  which  they  had  retained  possee- 
sion  of  was  injuriously  affected  by  the  construc- 
tion of  this  embankment,  and  that  in  construct- 
ing the  embankment  the  railway  oompai^  had 
committed  breaches  of  the  two  oovemmts  above 
set  out. 

The  amount  of  the  compensation  thus  claimed 
was  settled  ondsr  sect  68,  by  an  inciiuiy  held 
before  the  sheriff  of  Derbyshire  and  a  jury,  at  the 
sum  of  650i. 

The  plaintiffs  then  broi^ht  the  present  action 
against  the  railway  company  to  recover  this  sum. 

Lawrance,  J.  gave  jadgment  for  the  plaintifCs. 

The  case  is  reported  85  L.  T.  Bep.  278. 

The  railway  company  appealed. 

BaggaUay,  K.O.  and  C.  S.  Sargant  {W.  J.  NoUe 
with  them)  for  the  railway  company. — First,  there 
has  been  no  breach  by  the  railway  company  of 
the  second  covenant.  The  covenant  refers  only 
to  the  nature  of  "  buildings  "  to  be  erected  on  the 
land.  The  embankment  is  not  a  "  building." 
The  verdict  of  the  jury  at  the  inquisition  before 
the  sheriff  is  therefore  bad.  The  plaintiff  com. 
pany  based  their  claim  at  the  inquiBition  upon 
two  breaches  havii^  been  committed  by  the  rail- 
way company,  and  in  respect  of  those  two  alleged 
breaches  the  juiy  awarwd  one  lump  sum.  That 
sum  cannot  he  divided  and  allotted  in  respect  of 
the  two  claims,  and  therefore,  if  one  of  the  claims 
was  bad,  the  verdict  of  the  jury  is  wh<dly  bad. 
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and  this  action,  which  is  based  on  the  vo-dict, 
mast  fail: 

BtcJcett  y.  Miilland  Railway  Company,  13  L.  T. 
E«p.  672;  17  L.  T.  Eep.  499;  h.  B«p.  I  C.  P. 
241 ;  3  C.  P.  82. 

Seoondlj,  Msuming  that  the  raiLvay  company 
has  committed  the  alleged  breaches,  the  matter 
is  not  one  in  respect  of  which  the  plaintiffs  are 
entitled  to  compensation  tinder  sect.  68.  There 
is  no  case  which  decides  that  compensation  can 
be  obtained  in  reapeot  of  a  breach  of  a  restrictiTe 
coTenant  such  as  these.   Thej  referred  to 

Baily  v.  I)e  Cretpigny,  19  L.  T.  B«p.  681 ;  L.  Bep. 

4  Q.  B.  180  : 

EeruOii  t.  Cott  lvihau!,  38  L.  T.  Bep.  503  ;  41  L.  T. 

B«p.  116  :  9  Ch.  Dir.  125 ;  11  Ch.  Dlv.  866 ; 
Kirhy  t.  Harrogate  School  Board,  74  L.  T.  B^.  C ; 

(1896)  ICh.  437; 
£a  Maiten  and  Oroai  Wetttm  BaAuair  Company, 

84  L.  T.  Bep  515 ;  <1901)  2  E.  B.  84. 

Bv,go  Yowiig.  K.O.  (IT.  H.  S^vensm  with  him) 
for  the  plaintiffs. — The  railway  company  has  com- 
mitted a  breach  of  the  second  covenant  by  the 
onnstmction  of  this  embankment.  The  covenant 
is  really  one  to  prevent  the  erection  of  any  per- 
manent structure  on  the  land  other  than  dwelling- 
houses.  The  word  bnildiog  "  is  quite  applioable 
tn  such  a  construction  as  a  railway  embuumeut. 
He  referred  to 

Btone  V.  Mayor,  ^r.,  of  r«wtl,  36  L.  T.  Bep.  279; 
2  C.  P.  Div.  99. 

Eten  if  this  has  not  been  a  breach  of  the  cove- 
nant, the  railway  company  cannot  in  this  action 
sf>t  aside  the  verdict  of  the  jury  in  the  inquiution. 
There  was  something  before  the  juiy,  in  respect  of 
the  first  covenant  which  was  admittedly  broken, 
on  which  the  jury  were  justified  in  awarding  some 
Bum  as  compensation  to  the  plaintiffs.  The  only 
way  to  get  rid  of  the  verdict  is  to  bring  it  up  by 
certiorari  and  get  it  quashed : 

Metropolitan  Bo:ird  of  World  v.  Howard,  5  TimM 
L.  Bep.  732. 

S'coadly,  these  breaches  of  restrictiTe  covenants 
which  were  entered  into  for  the  benefit  of  the 
land  retained  by  the  plaintiffs  have  reduced  the 
market  value  of  that  land,  which  has  bera  there- 
fore injurionsly  affected  so  as  to  entitle  the  plain- 
tiffs to  compensation  under  sect.  68.  No  reason 
has  been  ^  suggested  why  this  should  not  be  so,  as 
on  principle  it  ought  to  be.  In  several  cases 
judges  have  expressed  their  opinions  that  breaches 
of  such  restrictive  covenants  as  these  are  the 
proper  subject  for  compensation.  In  addition  to 
the  oases  already  cited  tbey  referred  to 

Re  London,  Tilbury,  and  Bovthend  Railway  Com- 
pany and  the  Truateoa  of  Qmvefa  Fali  BehooU, 
62  L.  T.  Bep.  306  :  84  Q.  B.  Dlv.  326 ; 
Manchester,  Bhe^tld,  and  Lfneottuhirs  RaiXvaay 
Company  v.  AndeTMn,  78  L.  T.  B?p.  821 ;  (1888) 
2Cb.  394. 

Sargant  replied. 

Collins,  SC.B.— This  is  an  appeal  against  a 
deoisifm  ci  Lawranoe,  J.,  who  held  that  the  pUm- 
tifEs  were  entitled  to  recover  tiw  snm  of  6501., 
being  the  amount  of  the  compensation,  whioh  bad 
been  assessed  under  sect.  68  of  the  I^ds  Clauses 
Act  1845,  in  respect  of  their  land  havinE  been 
injuriously  affected  by  a  railway  embanlcment 
made  by  the  defendants.  The  question  arises  in 
this  way :  Some  years  ago  the  pla'ntiffs  became 


the  owners  of  a  considerable  plot  of  land,  a  great 
part  of  which  they  are  at  present  using  for  the 
purposes  of  recreation  grounds.  Part  of  the  land 
which  they  had  originally  acquired  they  took 
steps  to  lay  out  for  building  purposes,  and  tbey 
sold  plots  to  various  persons,  taking  from  the 
buyers  restrictive  covenants  as  to  the  manner  in 
which  the  plots  were  to  be  used.  The  restric- 
tions, so  tar  as  they  are  material  to  the  present 
case,  are  contuned  in  two  oovenanta.  one  cit 
which  has  referenoe  to  a  building  line  laid 
down  in  the  plans,  the  other  having  refer- 
ence to  the  nature  of  the  buildings  to  be 
erected  behind  tibe  building  line.  The  defen- 
dant railway  company  afterwards  acquired  land 
from  the  purchasers  of  these  plots,  and  on  the 
laud  so  acquired  they  have  constructed  a  railway 
embankment  of  the  ordinary  kind  with  a  nulway 
on  the  top  of  it.  Now,  it  is  admitted  br  tlw 
defendants  that  what  is  called  the  toe  of  this 
embankment  encroaches  beyond  the  building  line 
so  that  a  breach  has  been  committed  of  the  first 
of  the  covenants  I  have  referred  to.  But  then 
the  point  is  taken — and  this  applies  to  the  other 
covenant  also — that  this  breach  of  covenant  is  not 
a  matter  for  compensation  under  sect.  68  of  the 
Lands  Clanses  Act  1845,  on  the  ground  that  it 
canimt  be  said  that  by  this  breach  of  covenant 
the  lands  of  the  plaintiff  company  have  beat 
injuriously  affected.  That  is  the  main  pmntin 
this  case — namely,  whether  a  breach  of  these 
covenants  is  the  proper  subject-matter  for  a  claim 
under  sect.  68  for  injuriously  affecting  the  plain- 
tiffs' land.  As  to  the  other  covenant,  which  refers 
to  the  nature  of  the  buildings  to  be  erected 
behind  the  building  line,  the  defendants  say  that 
there  has  been  no  breach  by  them,  and  they 
further  say  that  if  the  plaintiffs'  claim  in  respect 
of  one  of  these  two  alleged  breaches  of  covenant 
is  bad,  then  the  plaintiffs  cannot  succeed  in  tiiis 
action  because  the  sum  of  6501.  which  was 
assesBcd  as  the  amount  of  compensation  is  a  lump 
sum  covering  the  damage  caused  by  the  two- 
alleged  breaches,  and  not  distinguishing  bow 
much  is  dne  in  respect  of  each  breaon.  I  wUl  deal 
with  that  question  first  It  aeems  to  me  tiiat  the 
contention  rests  upon  a  miaoonoeptioo.  The 
authority  which  was  relied  upon  in  support  <rf 
the  contention  was  Beckett  t.  Midland  BatUeay 
Company  {uhi  sup.).  But  in  that  case  tu 
action  was  brought  upon  an  award  of  an  artn- 
trator — a  thing  which,  both  in  its  natare  and  in 
its  results,  is  very  different  from  an  inquisitiim 
before  the  sheriff  and  a  jury.  lb  is  true  that  in 
that  case  the  award  embraced  in  the  compensation 
a  subject-matter  which  was  not  ground  for  com- 
pensation at  all.  But  the  court  was  dealing  with 
an  award,  and,  for  the  special  reasons  applicable 
to  an  award,  it  held  that,  as  the  good  was  insepar- 
able from  the  bad,  the  whole  award  was  bod,  and 
the  action  on  it  must  fail.  But  a  series  ct 
deoiuons  has  been  cited  before  us,  in  each  of 
which  the  action  was  brought,  not  upon  an  award, 
but  upon  an  inqniuti<m.  There  it  appeared  that 
there  was  unquestionably  a  claim  whioh  could 
not  be  a  legal  ground  for  oompenaatifm,  bat  it  also 
appeared  that  other  claims  were  made  which  were 
the  proper  subject-matter  of  oomprasation,  and 
were  so  treated  by  the  jury.  It  was  urjfed,  and 
admitted  by  the  other  side,  that  it  was  not  pos- 
sible on  the  face  of  the  verdict  to  distinguish 
how  much  the  jury  had  given  for  each  claim,  it- 
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indeed,  they  had  f^ven  anything  for  more  than 
one  olidm.  Yet  it  was  held  that  the  point  could 
not  be  taken  at  the  hearing  of  an  action  upon 
the  verdict  of  the  jory.  It  waa  too  late  to  take  it 
then.  The  point  ought  to  have  been  raised  earlier 
by  an  application  to  quash  the  inqaiaition.  That 
has  been  held  to  be  the  law  io  a  series  of  cases 
of  which  Metropolitan  Board  of  Works  v.  Howard 
(ubi  rup.)  in  the  House  of  Lords  is  the  chief.  In 
that  case  Lord  Herschell  said  that  the  only  ques- 
tion that  that  House  had  jurisdiction  to  entertain 
was  whether  there  was  jurisdiction  in  the  sheriff 
and  jury  to  entertain  the  claim  to  compensation 
and  to  award  some  damages  in  respect  of  it;  if 
there  were  such  jurisdiction,  and  if  any  evidence 
was  before  the  jury  which  warranted  the  award 
of  any  damages,  then,  in  an  action  sooh  as  that, 
the  plaintiff  must  reooTer,  howerer  exoeraire  the 
amount  of  damages.  Then  there  are  other 
decisions,  as  far  back  as  Mortimer  v.  South  Wales 
Bailtoay  Comjmuy  (I  E.  &  E.  375),  which  itself 
rests  upon  an  earUer  case,  Corrigal  v.  London  and 
Blaekwall  Railway  Company  (5  M.  &.  G.  219). 
Thwefora,  as  it  seems  to  me,  if  one  of  these 
two  claims  is  capable  of  being  supported  in  point 
of  law,  it  does  not  matter  that  the  plaintiffs  put  f or- 
wBjrd  another  claim  which  cannot  be  so  supported. 
But  there  are  reasons  why  in  my  opinion  I  do 
not  think  that  the  suggested  difficulty  arises  in 
this  case.  In  my  judgment,  with  regard  to  both 
the  claims,  facts  were  proved  before  the  jury 
which  were  capable  in  point  of  law  of  affording 
gronnd  for  compensation  for  injuriously  affect- 
nig  under  sect.  (iS.  The  point  is  whether  a 
breach  of  a  restrictive  covenant  can  be  ground  for 
compensation  to  the  owner  of  the  land  for  whose 
benefit  the  restriction  was  imposed.  That,  of 
course,  raises  the  preliminary  question  whether 
the  restrictions  in  tne  present  case  are  such,  and 
were  imposed  under  such  circumstances  as  to 
make  these  restrictions  for  the  benefit  of  the  land 
retained  by  the  plaintiffs.  Now,  I  agree  that  in 
cases  of  this  kind  you  must  be  able  to  infer  that 
the  restriction  has  been  imposed  for  the  benefit  of 
certain  lands  retained.  Otherwise  there  would  be 
a  difficulty  in  saying  that  it  runs  with  the  land. 
In  the  present  case  the  action  is  brought  by  the 
actual  covenantees,  not  by  any  assignee  from 
them.  The  action,  it  is  true,  is  a^^ainst  the 
assignees  of  the  covenantors,  but,  when  you  look 
at  the  circumstances  and  at  the  termsof  the  convey- 
ance itself,  it  is  quite  obvious  that  the  intention 
of  all  parties  was  to  protect  the  remaining  land, 
which  was  retuned  by  the  vendors  with  the  view 
of  eventually  turning  it  into  building  land,  to  be 
naftd  fco*  tihe  same  purposes  as  the  plots  which 
were  sold.  It  seems  to  me  to  be  an  obvious 
inferwce  that  these  covenants  as  to  the  particular 
class  of  building  which  alone  were  to  be  allowed 
on  the  land  sold  were  for  the  benefit  of  the  land 
retained.  It  is  not  necessary  that  that  should  be 
stated  in  terms  in  the  instrument;  it  is  quite 
sufficient  if  Uiat  inference  can  be  drawn  with 
reasonable  cert^nty  from  all  the  surrounding 
facte.  Looking  at  the  first  covenant  from  that 
P<nnt  of  view,  we  find  that  the  embankment 
projects  along  the  whole  length  of  the  building 
line,  and  it  cannot  be  denied  that  this  constitutes 
a  breach  of  the  covenant.  As  to  the  other  cove- 
nant, it  is  said  that  no  breach  has  been  com- 
mitted because  a  railway  embankment  is  not  a 
building  wiUiin  the  meaning  of  the  covenant. 


[His  Lordship  read  the  covenant.]  The  object  of 
that  covenant  is  to  secure  that  nothing  but 
private  dwelliog- houses  which  shall  face  Spring- 
field-avenue shall  be  built  on  that  land,  and  it 
seems  to  me  that  to  build  a  railway  embankment 
is  a  breach  of  what  was  intended  to  be  provided 
for  by  the  covenant.  It  vras  argued  that  the  word 
"  building  "  in  that  collocation  cannot  be  properly 
applied  to  this  embankment.  I  see  nothing  to 
negative  the  inclusion  of  this  embankment  in  the 
word  "  building."  The  covenaot  is  in  a  negative 
form.  What  it  really  provides  for  is  that  if  any- 
thing shall  be  erected  on  the  land  sold  it  must  be 
a  private  dwelling- bouse  facing  the  road.  I 
think  the  covenant  was  intended  to  exclude,  and 
does  exclude,  the  conafanction  on  the  land  of  any- 
thing in  the  nature  of  a  railway  embankment. 
I  do  not  see  any  inconsistem^  in  using  tiie  word 
"buildiog"  with  respect  to  a  railway  embank- 
ment.  **  Building  "  is  not  necessarily  limited  to 
bricks  and  mortar,  or  to  bouses.  The  "  building  " 
of  a  railway  is  a  well-known  phrase,  and,  as  far  as 
my  experience  goes,  it  is  a  term  of  art.  It  is  just 
as  applicable  to  an  embankment  as  to  a  railway. 
It  is  obvious  that  the  intention  of  the  parties- 
would  be  d^eated  by  the  building  of  this  embank- 
ment instead  of  private  dwelling-houses.  Therefore 
it  seems  to  me  that  we  have  to  deal  with  breaches 
of  both  these  restrictive  covenants  ;  the  breach  of 
the  first  covenant,  which  is  admitted,  and  the 
breach  of  the  second  covenanr,  which  was  con- 
tested. Now,  thu  real  point  is  whether  these 
breaches  of  these  restrictive  covenants  are  the 
subject  of  compensation  under  the  Lands  Clauses 
Act  1845.  Looking  at  the  matter  as  a  question 
of  principle,  apart  from  authority,  I  should  ask, 
first  of  all,  why  should  they  not  be  i*  Sect.  68 
provides  that  "  if  any  party  shall  be  entitled  to 
any  compensation  in  respect  of  any  lands,  or  of 
any  interest  therein,  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of 
the  works,  and  for  which  the  promoters  of  the 
undertaking  shall  not  have  made  satisfaction," 
certain  proceedings  are  to  be  taken.  A  ^reat 
distinction  has  been  drawn,  in  questions  arising 
out  of  this  section,  between  injury  to  the  person 
who  is  the  owner  of  the  particular  piece  of  land 
and  damage  to  the  actual  value  of  the  piece  of 
land  itself.  If  the  injury  in  respect  of  which  the 
owner  tries  to  obtain  compensation  is  only 
incident  to  the  particular  purpose  for  which  hie 
is  occupying  the  land,  it  has  been  held  that  Mint 
matter  is  to  be  excluded  from  beii^  a  matter  for 
comyeaaaiaxai  under  the  seotdon.  But  if  the 
markrt  value  of  the  land  for  any  reasonable 

f nrpose  is  affected,  then  the  land  is  affected, 
f,  therefore,  the  value  of  a  given  piece  at 
land  has  been  enhanced,  whether  by  a  cove- 
nant or  an  easement  attached  to  it,  or  in  any 
other  way.  and  a  railway  company  subtracts 
a  portion  of  that  valne  by  the  erection  of  its 
railway,  thatis  an  injurious  affecting  of  the  land. 
Of  course  it  is  not  denied,  with  regard  to  ease- 
ments, lights,  and  other  rights  of  that  kind 
incident  to  the  land,  tJiat  to  take  either  of  them 
away  by  building  a  rsilway  would  itself  be  an 
injurious  affecting  of  the  land.  The  general  dis< 
comfort  that  the  particular  land  shares  with  all 
other  land  not  actually  taken  by  the '  railway 
company  is  something  that  the  owners  have  to 
put  ap  with;  but  wherever  yon  find  a  special 
diminntaon  by  the  snbtraotion  of  any  actual 
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Tight  belonging  or  appertaining  to  the  particular 
piece  of  land,  tiiat  is,  as  in  common  sense  it 
ought  to  be,  an  injnriouB  affecting.  That  matter 
waB  much  dlBCUBsed  in  Beckett  v.  Midland  Sail- 
v)ay  Cotnpany  (ufri  <nW')*  In  Uiat  case  Willes,  J. 
pointed  out  that,  while  a  mere  annojance  which 
the  owner  of  a  partioular  piece  of  land  has  to 
suffer  in  common  with  everybody  else  who  lives 
near  a  railway  is  not  the  sQbject-matter  of  com- 
pensation, yet  a  ^>eoial  snbtracticm  of  anj  right 
incident  to  the  land  is.  He  gives,  as  an  instance, 
a  piece  of  land  approached  by  a  road  which 
formerly  was  a  broad  one,  but  which  by  the  works 
of  the  railway  cotnpany  has  been  narrowed  into 
a  Yerj  small  one.  !ui  that  case  the  land  wo^d  be 
injuriously  affected  by  having  only  a  narrow  and 
■difficult  approach  instead  of  a  wide  and  easy  one. 
Now,  that  being  so,  why  is  not  the  withdraw^  of 
the  benefit  of  a  restriction  which  has  been  im- 
posed on  the  adjoining  land  for  the  benefit  of  the 
piece  in  anestioa  a  stutject-matter  for  compensa- 
oon  P  The  jury  in  this  case  have  found  that  the 
market  value  of  the  land,  as  land,  aod  apart 
irom  the  special  use  to  which  it  has  been  applied, 
is  injurionsly  affected  by  the  withdrawal  ca  the 
benefit  of  the  restrictions.  No  naaon  has  bean 
-snggeeted  why  that  is  not  the  subject-matter  of 
compensation,  but  it  is  said  that  there  are  no 
authorities  to  be  found  in  support  of  the  conten- 
tion of  the  plaintiffs.  On  pnnciple,  apai't  from 
authority,  it  seems  to  me  that  this  would  be  a 
subject-matter  for  compensation,  and  the  burden 
would  be  upon  those  who  say  that  no  compensa- 
tion can  be  given  for  snch  a  matter  as  this  by 
which  the  market  value  is  admittedly  affected. 
In  Kirby  v.  Harrogate  School  Board  [uhi  «^.)  I 
think  that  all  the  judges  were  of  opinion  that 
this  would  be  the  subject-matter  of  compensation, 
though  it  was  not  absolutely  necessary  for  them 
to  dMide  the  point.  The  headnote  of  that  in  the 
Iaw  Reports  runs  as  follows :  "  Where  a  school 
board  aoqoiie  land,  whether  by  agreement  or 
oompnlsion,  for  the  purposes  of  the  Elementary 
Ednoation  Act  1870,  ana  purchase  with  notioe  of 
a  restrictive  covenant  to  which  the  land  was 
subject  in  the  hands  of  the  vendor,  the  covenantee 
cannot  m.»iutain  an  action  against  the  school 
board  for  breach  of  covenant;  his  only  remedy 
is  compensation  under  sect.  68  of  the  Lands 
Glauses  Consolidation  Act  1845."  Lindley,  L.J. 
near  the  end  of  his  judgment  said :  "  It  follows 
that  the  school  board  are  pei-fectly  right  in 
oontenoing  tha,t  an  action  for  an  injunction 
or  damages  is  out  of  the  question.  If  the  plaintiffs 
can  make  out  that  thev  are  injuriously  affected, 
they  will  be  entitled  to  compensation  under 
sect.  63  of  the  Lands  Clauses  Consolidation  Act 
1845.  Iher  are  not  in  the  position  of  a  person 
who  is  in  the  enjoyment  of  some  easement ;  but 
tb^  have  a  right— a  right  oonlerred  upon  them 
by  that  covenant.  What  is  the  value  in  money  is 
another  matter."  In  the  present  case  there  is  no 
question  as  to  that,  because  its  value  has  been 
assessed.  Lindley,  L.J.  ctmtinued:  "It  is  quite 
possible  that  in  asking  for  compensation,  and  in 
putting  into  force  the  machinery  for  obtaining  it, 
their  damages  may  be  assessed  at  nil ;  but,  if  they 
can  make  out  that  they  are  damnified,  they  are  en- 
titled to  compensation  under  sect.  68.  That  was 
North,  J.'s  view,  and  that  is  my  view."  North,  J. 
had  expressed  his  view  thus :  "  I  cannot  see  any 
differenoe  between  the  one  case  and  tiie  other  by 


reason  of  the  manner  in  which  the  right  has  been 
acquired.  Nor  ciin  I  see  any  difference  between  a 
riifht  to  light  or  any  other  right  in  respect  of  the 
land  which  may  be  affected  by  the  buildings  that 
may  be  erested  on  it.  In  my  opinion  the  prin> 
ciple  which  applies  to  an  easement  applies  equally 
to  the  right  which  is  created  by  a  restrictive  core- 
nant"  That  is  a  very  clear  statement  Thm 
Kay,  L.J.  uses  language  which  bears  the  same 
interpretation.  He  says :  "  For  the  purpose  of 
my  present  judgment  I  will  assume  that  there  has 
been  a  breach  of  covenant,  and  that  it  was  such  a 
breach  as  that,  if  sect.  68  of  the  Lauds  Clauses 
Act  did  not  apply  to  the  case,  it  would  enable  the 
plaintiffs  to  obtain  an  injunction.  That  they 
have  incurred  or  will  incur  by  what  is  being  done 
one  farthing's  worth  of  damages,  I  cannot  under- 
stand. However,  assume  that,  and  assume  that 
it  is  a  case  in  which  the  court  would  treat  these 
covenants,  or  one  of  these  covenants,  as  having 
been  infringed,  and  that  they  would  be  entitled  to 
an  injunction,  iu  my  opinion  the  language  of 
sect  68  applies."  Smith,  L.J.  also  in  Us  judgment 
speaks  to  the  same  effect  Therefore  it  seems  to 
me  that  we  have  there  somethiog  more  than  a 
mere  expression  of  opinion.  We  have  a  reasoned 
view,  which  is  part  of  the  tmio  of  reasonins  by 
which  the  learned  judges  in  that  case  arrived  tJt 
their  decision.  The  opinion  of  North,  J.,  aod  also 
of  Lindley,  L.J.,  wasexpressed  without  any  qualifi- 
cation, and,  though  the  other  Lords  Justices 
not  expi-ess  their  opinion  quite  so  emphatically, 
yet  they  agreed  with  what  had  been  said.  But 
the  matter  does  not  stand  there.  The  point  wss 
considered  in  other  cases.  One  was  the  case  of 
Mastera  and  Great  Weatera  Railway  Company 
(ubi  tup.).  Thera  the  right  in  question  was  not  a 
negative  right.  It  was  a  ri^ht  undw  a  covenant 
in  the  lease  of  a  mine  by  which  the  lessee  was 
entitled  under  cwtain  oonditions  to  sink  new 
pita  in  land  of  the  lessor,  the  surface  of 
which  was  not  demised.  The  railway  company 
acquired  nnder  the  Lands  Clauses  Act  part  of  the 
lessor's  land  which  was  subject  to  this  right  of 
the  lessee.  It  was  held  that  the  lessee  was  entitled 
to  obtain  compensation  under  sect.  68  by  reason 
of  his  land — t^t  is  to  say,  his  mine — being  iujuri- 
onsly  affected  by  the  loss  of  the  power  of  exer- 
cising his  right  of  opening  new  pits  in  the  land 
taken  by  the  company.  He  was  entitled,  to  obtain 
compensation  for  the  diminution  of  his  affirmative 
right  to  come  on  to  hie  lessor's  land  and  sink  pits. 
It  seems  to  me  to  make  no  diffei-ence,  as  regards 
obtaining  compensation,  whether  the  right  be  an 
affirmative  one  like  that  or  a  negative  one  that  a 
particular  piece  of  land  shall  be  Kept  in  a  certain 
condition  for  the  benefit  of  the  adjoining  land. 
Whether  the  r^^ht  be  affirmative  or  negative,  the 
quertion  is  whether  it  is  for  the  benefit  ol  land 
of  the  olaimaot)  and  whether  it  affected  the  value 
of  the  land.  A  reduction  in  the  value  of  the  land 
would  be  the  subject-matter  of  compeiuation.  I 
do  not  think  I  need  go  through  the  cases  moie 
specifically,  but  perhaps  I  ought  to  refer  to  another 
decision  of  the  Court  of  Appeal  in  the  case  of 
Mancheater,  Shejield,  and  LincolAahire  BaUway 
Company  v.  Anderson  {ubi  sup.).  It  is  true  that 
in  that  case  the  house  which  was  said  to  have  been 
injuriously  affected  by  a  breach  of  tJie  covenant 
for  quiet  enjoyment  was  also  to  some  extent  stmo- 
turaJly  injured.  But  I  think  that  the  grounds 
upon  which  Lindley,  M.B.  treated  the  rights  as 
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exurUnK^are  very  matarial  to  the  qnesldon  now 
nndcr  cLbousuod.  He  said:  "  When  we  oonuder 
the  remedy,  I  fail  to  see  tiie  answer  to  the  conten- 
tUm  oi  the  raitwa^r  oooipany.  Tbey  say :  "  You 
cannot  bring  an  action  against  us  on  the  covenant 
or  otherwise  for  anything  we  are  doing  lawfully 
under  oar  statutory  authority."  It  is  said  that 
then  the  covenant  is  of  no  use  to  the  defendant ; 
but  it  is  of  very  considerable  use  to  him,  for  it  may 
givehim  rights  of  compenBation  which  otherwise  he 
mipht  not  have."  That  is  to  say,  if  you  have  a  right 
under  a  covenant  binding  another  person  to  do, 
or  not  to  do,  something  that  may  enhance  the 
benefit  of  your  land,  the  withdraw^  of  that  right 
is  the  subject-matter  of  compensation  under  the 
Lands  Glauses  Act.  Lindley,  M.B.  continued : 
"  He  may  he  able  to  prove,  having  r^^ard  to  his 
covenant,  that  his  land  is  injuriously  affected 
where  he  oould  not  prove  it  if  he  had  no  such 
covenant.  Suppose,  for  instaaoe,  that  this  is  a 
hooee  lesa  tiian  twenty  years  old,  and  snppoae  the 
roihray  company  had  not  honght  the  reversion 
and  that  they  made  an  fzcavation  whu^  let  the 
honae  down,  it  is  possible  that  lettang  it  down 
would  be  no  actionable  wrong.  But  that  oould 
not  possibly  be  the  case  where  the  company  are 
bound  by  a  covenant  of  this  kind,  because, 
whether  the  house  was  new  or  old,  the  assignee 
of  the  reversion  oonld  not  lawfully  let  it  down 
except  under  their  statutory  powers.  The 
covenant,  therefore,  is  by  no  means  inope- 
rative ;  it  binds  the  company  just  as  it  would 
bind  anyone  else."  Those  words  do  not 
refer  to  the  precise  thing — a  restrictive  cove^ 
nant — which  we  have  to  consider  in  the  case 
now  before  us,  but  in  principle  they  are  very 
applicable.  For  the  reasons,  therefore,  that  prin- 
ciple is  in  favour  of  it,  that  there  is  no  authority 
against  it,  and  thnt  such  authorities  as  there  are 
are  entarely  in  its  favour,  I  am  clearly  of  opinion 
that  the  breaoh  of  the  restrictive  covenants  in 
this  case  are  the  proper  subject-matter  for  a 
olaim  for  oompensation  under  sect.  68.  I  should 
add  that  one  uiadow  of  an  authority  bearing  the 
other  way  was  cited  to  us.  Reliance  was  placed 
upon  some  observations  of  Hannen,  J.  in  deliver- 
ing the  jadgment  of  the  Court  of  Queen's  Bench 
in  Baily  v.  De  Crespi^ny  {ubi  sup.).  The  actual 
decision  in  that  case  is  entirely  beside  the  point 
now  under  discussion.  The  observations  relied 
upon  were  made  by  the  learned  judge  only  in 
reference  to  the  point  he  was  deciding,  and  he 
oeriainly  had  not  before  him  for  decision — ^nor 
does  he  seem  to  have  addressed  his  mind  to  it  at 
all—the  question  whether  the  clumant  might 
have  got  compensation  if  he  had  started  oy 
claiming  it.  The  passage  relied  upon  occurs  at 
the  end  <A  the  jadgment  It  is  this :  "  The 
aolutifm  of  the  cau  appears  to  be  that  the  j^un- 
tiff  is  one  of  a  numerous  class  of  persons  injured 
by  the  oonstruotton  ot  a  railway,  for  whom  the 
Legislature  has  not  provided  compensation.  This 
may  be  illustrated  by  reference  to  the  special 
damage  claimed  In  the  declaration.  It  is  there 
alleged  that  the  amenity  and  comfort  of  the  land 
demised  have  been  diminished  by  reason  of  the 
prospect  therefrom  being  interfered  with,  and  by 
being  overlooked  by  the  windows  of  the  station 
with  the  appurtpnances,  including  water-closets 
and  urinals.  These  are  heads  of  damt^i^e  for 
which  railway  companies  are  not  in  ordinary 
circumstances  bound  to  give  compensation,  bntlf  or 
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which  the  defendant  wonld  be  liaUe  in  an  aetian 
on  his  covenant."  Tlut  explains  the  ju^mant. 
The  learned  judge  was  dealing  with  the  general 
loss  of  amenities,  which  gives  no  special  rights  to 
persons  under  a  covenant.  In  that  case  the 
defendant  had  covenanted  with  the  plaintiff 
not  to  build  upon  the  land.  The  railway  com- 
pany then  took  the  land  compulsorily  from  the 
defendant  and  built  npon  it.  The  action  was 
brought,  not  against  the  railway  company,  but- 
against  the  covenantor  for  breach  of  covenant. 
The  only  question  for  the  decision  of  the  court 
was  whether  the  covenantor,  having  had  to  part 
with  the  land  under  the  railway  company's  com- 
pulsory powers,  had  been  guilty  of  a  breach  of 
his  covenant  not  to  build  on  the  land  by  reason 
of  the  bmldings  erected  by  the  railway  company. 
In  the  dicta  referred  to,  Hannen,  J.  merely  / 
pointed  out  that  the  plaintiff  was  only  a  ^rson 
who  had  to  suffer  the  general  Inoonvemaioes 
which  people  have  to  snffer  when  they  find  Hhe 
amenities  of  th^  land  injured  by  a  railway.  The 
plaintiff  had  suffered  no  legal  wrong,  and  was  not 
entitled  to  oompensation.  For  t^uase  reasons  I 
think  that  the  appeal  ought  to  be  dismissed.  I 
should  add  Uiat  I  entirely  a^ree  with  what 
appears  to  me  the  admirable  jadgment  of  my 
brother  Lawranoe. 

Mathbw,  L.J. — I  am  of  the  same  opinion. 
The  first  objection  that  was  made  does  not  seem 
to  me  to  be  tenable  either  in  fact  or  in  law.  It 
was  said  that  in  consequence  of  the  form  of  the 
claim  which  was  made  at  the  inquisition  before 
the  sheriff  and  jury,  the  jury  may  have  awarded 
compensation  in  respect  of  something  that  was 
not  the  proper  subject  of  compensation,  and 
therefore,  it  was  argued,  the  judgment  pronounced 
in  the  inquisition  was  whoUy  bad,  and  must  be 
treated  as  null  and  vtud.  On  referring  to  what 
actually  took  place  at  the  inqaiBition,  it  is  clear 
that  the  matter  was  dealt  with  on  the  reasonable 
footiug  that  the  question  was  whether  or  not  the 
embankment  caused  a  depreciation  in  the  value  <^ 
the  property.  No  distinction  was  drawn  with 
regard  to  the  extent  of  the  covenant.  The 
embankment  was  the  thing  complained  of,  and 
was  the  subject  of  the  assessment  of  compensa- 
tion. A  suggestion  was  made  that  there  had  been 
some  miscarriage  as  to  what  was  laid  before  the  jury 
which  ought  to  have  the  effect  of  putting  an  end 
to  the  inquisition  altogether.  But  the  authorities 
that  have  been  referred  to  abundantly  show  that, 
when  once  the  subject  of  compensation  has  been 
put  before  the  jury,  the  sum  awarded  by  the  jury 
18  bindiug  between  the  parties  to  the  inquisition. 
If  the  railway  company  felt  itself  in  any  way 
aggrieved  by  the  verdict  of  the  jury,  tue  proper 
mMie  of  remss  would  have  been  to  hring  np  the 
inquiaition  by  eertiorari  and  to  get  It  set  aside.  It 
wm  not  do,  when  an  action  is  brought  to  enforoe 
the  verdiot  of  the  jury,  to  say  that  there  was 
some  irre^larity  in  the  proceedings  before  the 
sheriff  which  renders  the  inquisition  bdd.  That 
point  being  disposed  of,  it  is  hardly  necessary  for 
me  to  add  anything  to  what  has  been  already  said 
by  the  Master  of  the  Bolls  in  his  very  full  and 
exhaustive  judgment.  But  the  point  was  taken 
that  the  erection  of  this  embankment  was  not  a 
breach  of  the  covenant  not  to  erect  any  buildings 
on  the  land  other  than  private  dwelling-houses. 
The  covenant  was  made  in  respect  of  an  estate, 
part  ot  which  bad  been  laid  out  at  considerable 
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expense  tor  bnildii^,  and  vhioh  it  was  dfleirad 
to  protect  It  was  argaed  that  the  embankment 
was  not  a  "  bnildii^  "  within  the  meaning;  of  the 
coTenant.  Bat  the  object  of  the  covenant  is  to 
prevent  the  land  from  bmng  used  for  any  other 

Earpoae  than  for  the  erecUon  of  prirato  dwelUng- 
ooaes ;  and  in  that  respect  the  covenant  has  been 
broken.  Then  the  point  waa  taken  that,  assaming 
the  covenant  had  been  broken,  the  bi'eocb  was 
not  the  subject  of  compenaation  nnder  sect.  (i8 
of  the  Lands  Clauses  Acr.  It  is  said  that  there  is 
no  case  to  be  found  justifying  the  conclusion  that 
such  a  snbject-matteriswithin  the  terms  of  sect.  68. 
But,  tbongh  there  has  been  no  precise  decision  on 
this  point,  jet  a  number  of  cases  have  been  cited 
in  which  over  and  over  again  high  authorities 
have  intimated  that  a  restrictive  covenant  of  this 
kind  is  the  subject  of  compensation  under  the 
Lands  ClaUBes  Act.  It  is  difficult  to  see  why  it 
shonld  not  be  so.  This  is,  as  is  described  in  one 
of  tiie  cases,  clearly  a  negative  covenant  adding 
to  ihe  monetary  valne  of  the  estate.  As  against 
the  railway  company  the  covenant  is  entirely 
apart  from  and  in  addition  to  the  rights  of  the 
pablio — r^fats  which  are  taken  away  when  the 
statutory  powers  are  obtained.  Statutory  powers 
are  never  intended  to  afEeot  a  covenant  of  this 
sort,  which  is  part  of  tiie  value  of  the  estate.  For 
these  reasons  I  agree  that  the  appeal  must  be 
dismissed. 

Cozens-Habdt,  L.J.  —  I  am  of  the  same 
opinion,  and,  but  for  the  general  imp<H*tance  of 
one  point  in  this  case,  I  shonld  be  content  not  to 
add  a  word  to  the  judgments  that  have  been 
delivered.  The  real  and  important  question  here  is 
whether  a  person  entitled  to  the  benefit  of  a 
restrictive  covenant  of  this  kind  cm  claim  oom- 
pmsation  on  the  ground  of  his  land  being 
injurioosly  affected  when  land  sabjeot  to  the 
b^^en  <d  the  restriotive  covenant  is  oompol- 
sorily  taken  by  a  nulway  company.  I  confess  I 
was  surprised  to  hear  Uiat  saoh  a  question  was 
open  to  argument.  When  one  comes  to  consider 
wDat  is  the  meaning  and  effect  of  a  restrictive 
covenant  of  this  nature,  it  is  difficult  to  conceive 
a  case  which  more  clearly  comes  within  the  spirit, 
and  I  should  have  thought  the  letter  also,  of 
sect.  68  What  is  the  meaning  of  a  restrictive 
covenant  P  I  think  Sir  Qeorge  Jessel  described 
it  as  an  equitable  burden  on  the  purchased  pro- 
perty in  favour  of  the  vendor.  Of  course  the 
burden  only  affects  the  value  of  the  property  in 
the  hands  of  the  covenantor  and  persons  taking 
with  notice,  but,  so  long  as  those  facts  are  con- 
tinued, there  is  an  equitable  burden  on  thepur- 
cba  e3  property  in  favour  of  the  vendors.  When 
a  railway  company  comes  and  relieves  the  pro- 
perty from  tlmt  burden,  it  undoubtedly,  in  my 
opimon,  deprives  the  Tendor^s  ptx^perty  of  a 
benefit  whicli  was  reserved  to  it  by  the  original 
instrument  of  conveyance.  But  then,  said  Mr. 
Sargant  in  his  vety  able  argument,  it  is  not 
enough  to  show  that  a  covenant  of  this  kind  may 
be  made  for  value ;  it  must  be  shown  for  whose 
benefit  it  was  entered  into — who  was  the  person 
who  could  claim  the  benefit  of  it.  He  endeavoured 
to  persuade  us  that  it  is  one  of  those  oases  which 
have  undoubtedly  given  rise  to  great  difficulty,  as 
to  who  is  the  assignee  entitled  to  the  benefit  of 
the  section,  without  any  reference  whatever  to  a 
case  like  this,  where  the  plaintiffs  are  themselves 
the  covenantees,  there  being  no  assignment  at 


all.  However  that  may  be,  I  think  ifc  is  qiute 
clear  that  in  considering  the  question  who  la 
oititled  to  the  benefito  of  the  covenant,  yon  must 
look  at  the  conveyance  itself,  and  at  aU  the  sur- 
rounding oircu  matancee.  On  looking  at  the  con- 
veyanoe  1  see  that  the  entire  property,  including 
the  recreation  ground  and  this  piece  of  land, 
was  conveyed  to  the  plaintiff  company  in  1884, 
and  this  conveyance  is  oovenanted  to  be  produced 
to  the  purchaser  under  the  oonveyanoo  I  have 
before  me.  The  conveyance  itself  contains  a  plan 
showing  the  recreation  ground  and  Springfield* 
avenue.  The  conveyance  I  have  before  me  shows 
that  it  was  part  of  the  bai^ain  between  the 
vendors  and  the  purchasers  that  the  vendors 
should  retain  the  jmrt  of  Springfield-avenue  which 
was  next  to  the  recreation  ground  and  mutual 
covenants  shonld  be  entered  into  for  the  making 
and  niEuntainin^  of  the  road.  It  seems  to  me  the 
absolutely  inevitable  result  from  the  fMrnveyauos 
itself  and  all  the  sarronn^i^  oircumstanoes  that 
these  covenants  were  entered  into  for  the  benefit 
and  protection  of  such  portion  of  the  property 
conveyed 'to  the  plainti&  in  1884  as  had  not  been 
disposed  of  at  that  time,  andin  particular  for  tin 
benefit  of  the  recreation  ground  which  was  imme- 
diately on  the  other  side  of  Springfield-avenue  If 
yon  once  get  to  that  point,  it  seems  to  me  to 
follow  necessirily  that  tnere  is  that  which  would 
have  been  an  injury,  a  legal  cause  of  action,  but 
for  the  Act  of  Parliament.  Then  comes  the  Act 
of  Parliament  and  the  inquisition  held  under  it 
before  the  sheriff  and  a  jury  to  ascertain  the 
damage  actually  sustained.  I  agree  that  the 
construction  of  this  railway  embankment  is  a 
breach  of  the  covenant  not  to  erect  on  the  land 
any  buildings  but  private  dweUii^-honsee.  The 
embankment  is  a  thing  elaborate  in  ite  conBtruc- 
tion,  and  permanent  in  its  natiire.  It  moit 
necessarily  prevent  the  erection  of  dwelling' 
houses  on  the  land  snob  as  are  contoroplated 
the  covenant.  For  all  these  reas<His,  in  additaos 
to  those  which  have  been  snven  by  the  Master  <tf 
the  Rolls,  I  think  that  uie  judgment  of  La«- 
ranee,  J.  was  right,  and  that  this  appeal  ouglit  to 
be  dismisssd.  ^^^^^^  dismu»ed. 

Solicitors  for  the  plaintiffs,  J.  H.  Lee  and  WatU, 
for  Whittingham  and  WUliamt,  Nottingham. 
Solicitors  for  the  defendants,  BeaU  and  Co. 


Wednesday,  June  11. 
(Before  Oolliks.  M.B.,  Mathrw  and  Cokbvs- 

Hardt,  L.JJ.]. 
FBA.NCI8  Morton  and  Go.  v.  WooDWABD.(a) 

APPEAL    VNDBR    THE    VTORKHEN's  COHPBVU- 

TION  ACT  1897. 

Employer  and  worhtnan — Injury  by  aeciclent-' 
Compensation — Review  of  weekly  payiaefti  — 
Application  by  eviphyers — Date  from  ahi^ 
weekly  payment  may  he  altered — Workn^' 
CompeneaUon  Act  1897  (60  &  61  Tirf.  c  3t), 
Bched.  1,  par.  12. 

Employers  who  were  making  loeekly  paymtnti  « 
compentation  under  the  Workman's  Comp^"'' 
Hon  Act  1897  to  on  injured  workman,  jUed  an 
appUeation  for  a  review  of  tuck  weekly  payrneta 

(a)  i(«port«d  by  £.  Muilkt  Shth.  S«i..  Btfrl|ter«t-U«- 
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on  the  ground  that  the  workwum'e  ineofaeUy  to 
iDork  had  diminUhed. 
Held,  that  the  County  Court  judge  had  jurUdic- 
tion  to  inquire  ai  what  date  einee  the  filing  of 
the  application  the  ioorkman'$  incapacity  had 
dimint$hed,  and  to  make  an  atoard  accordingly. 

This  waa  an  appeal  hj  the  plaintiffs  from  an 
order  made  by  the  judge  of  the  Liverpool  County 
Court,  under  the  Workmen's  Compensation  Act 
1897,  upon  an  application  by  them  to  review  the 
weekly  payments  they  were  making  aa  compensa- 
tion  to  the  defendant,  a  workman  who  had  been 
injured  by  accident  in  the  course  of  his  empk)y- 
ment  by  them. 

On  the  14th  Kay*  1901  the  workman,  who  waa  a 
liTetter,  met  vitii  an  accident  while  rivetting 
bmlen  by  whioh  he  lost  the  sight  of  one  eye. 

On  the  28th  Ang.  his  employers  agreed  to  pay 
him  18«.  3d.  a  week,  bong  the  amount  of  half 
bis  weekly  earnings,  as  compensation  under  the 
Workmen's  Compensation  Act  1K!>7;  and  a 
memorandum  of  this  agreement  waa  roistered 
under  par.  8  of  sched.  2  of  the  Act. 

On  the  2nd  Sept.  a  Br.  Stephenson  examined 
the  workman  on  behalf  of  the  employers,  and 
oertified  that  in  his  opinion  tlia  workman's 
incapacity  to  work  had  ceased. 

On  the  12th  Nor.  the  employers  filed  an  appli- 
cation under  par.  12  of  sched.  1  for  a  review  of 
the  weekly  payment  on  the  ground  that  the  work- 
man's incapacity  had  ceased.  Up  to  this  date 
they  had  paid  bim  the  agreed  weekly  payments, 
but  on  filing  their  application  for  a  review,  they 
stopped  these  payments. 

On  the  13th  Deo.  the  applioation  came  on  for 
heuing. 

The  certificate  of  Dr.  Stat^henstm  was  pro- 
dnoed  and  tendered  aa  evidanoe,  bat  the  work- 
man stated  that  be  had  not  been  previously 
informed  of  the  contents  of  the  oertincate,  and 
that  he  was  not  satisfied  with  it. 

Dr.  Stephenson  was  called  and  gave  evidence, 
bat  tbe  County  Court  judge  sud  that  the  evidence 
before  him  was  insufficient,  and  thereupon,  under 
par.  11  of  sched.  1,  referred  to  a  Dr.  Shears,  a 
medical  referee,  the  question :  "  Whether  the  said 
John  William  Woodward  has  now  fully  recovered 
from  the  effects  of  the  accident,  and  is  quite  fit 
Cor  work  and  able  to  follow  his  employment  P  " 

To  this  reference  the  judge  appended  the  cer- 
tificate of  Dr.  Stephenson,  given  on  the  2nd  Sept. 

On  the  2nd  Jan.  1902  Dr.  Shears  made  the 
following  report : 

John  William  Woodwud's  remslDing  right  eye  baa 
good  flight,  and  is  free  from  diseaee.  la  my  opinion  a 
ooe-syed  msn  raoB  a  alight  additional  riek  to  this  eje  in 
a  dangeroiu  ooonpation  aoeh  as  tfaat  of  a  boiler  maker ; 
if,  however,  the  parties  ooncenied  have  decided  to  incar 
this  slight  tiak,  I  see  no  teaaon  ■wbj  J.  W.  Woodward 
sbonld  not  at  <bio8  return  to  hie  ft^nier  ooonpation.  I 
am  of  opinion  that  for  some  weeks  J.  W.  Woodirard 
will  not  be  rmtored  to  hia  full  earning  oapocity,  and  for 
the  following  reason :  Owing  to  the  loss  of  one  eye  he 
will  have  difficnlty  in  correctly  judging  of  the  distance 
of  objeotH.  This  wonld  particalarly  apply  to  the  atrik. 
ing  o(  a  rivet  witii  a  hunmer ;  but  with  praotioe  this 
awkwardneaa  will  disappear,  and  hs  wiU  leant  to  cor- 
rectly judge  of  diatanoea  with  hia  one  eye.  As  a  one- 
eyed  man  be  would  probably  experienos  more  diffionlty 
in  obtaining  work  from  new  employere. 

On  the  11th  April  the  case  came  on  again  for 
hearing,  and  the  County  Court  made  an  award 


[Ot.  of  App. 


as  follows :  "  I  find  that  the  respondent,  John 
William  Woodward,  has  been  since  the  2nd  Sept., 
and  now  is,  able  to  earn  the  same  amount  of  wages 
as  he  had  earned  previously  to  the  application  for 
arbitration  herein,  and  I  order  that  the  weekly 
payment  of  ISs.  3d.,  payable  to  the  respondent 
under  the  agreement  of  the  28bh  Aug.  1901 
.  .  .  be  diminished  to  tbe  weekly  sum  of  one 
penny  aa  and  from  tbe  16th  April  instant ;  but 
this  award  is  made  without  prejudice  to  the  righta 
and  remedies  of  the  respondent  under  the  said 
agreement  for  the  arrears  of  the  weekly  payments 
up  to  the  16th  April  instant  inclnsive. 

From  this  award  the  employers  appealed. 

Buegg,  K.C.  and  Leelie  F.  Seott  for  the  em- 
ployers. 

Bankea,  K.C.  and  W,  Greave$  Lord  for  the 

workman. 

Collins,  U.R. — In  this  case  the  workman  was 
a  rivetter,  and  in  the  course  of  bis  employment 
he  met  with  an  accident  which  resulted  in  the 
loss  of  the  sight  of  one  eye.  His  employers  came 
to  an  agreement  with  him  by  which  they  agreed 
to  pay  him  a  weekly  sum  as  compensation,  and  a 
memorandum  of  this  agreement  was  roistered 
under  the  Act.  Then  a  time  came  when  the 
employers  oontended  that  the  workman  was  fully 
restored  to  his  capacity  for  earning  wages. 
The  workman  disputed  that  In  Not.  1901 
the  employers  filed  an  applioation  in  the  County 
Court,  under  par.  12  ot  the  first  schedulo  to  the 
Workmen's  Compensation  Act  1897,  for  a  review 
of  the  agreed  weekly  payment.  The  applicatioa 
was  heard  in  December,  when  it  appeared  that  in 
the  previous  September  the  workman  had  sub- 
mitted to  a  medical  examination  at  the  instance 
of  the  employers,  but  that  the  result  of  the 
examination  had  not  been  communicated  to  him. 
When  the  doctor's  certificate  was  read  at  the 
bearing  of  the  employer's  application  the  work- 
man expressed  dissatisfaction  with  it.  Thereupon 
the  County  Oourt  judge,  acting  under  the  provi- 
sions of  the  Act,  submitted  the  matter  to  a  medical 
referee  to  report  upon.  The  terms  of  the  refer- 
ence were  that  the  medical  referee  should  report 
"  whether  the  said  John  William  Woodward  has 
now  fully  recovered  from  the  effects  ot  the  auci* 
dent,  ana  is  quite  fit  for  work  and  able  to  follow 
his  employment."  The  judge  appended  to  this 
reference  the  certificate  that  had  been  given  by 
the  doctor  after  tbe  medical  examination  in  Sep- 
tember. On  the  2ud  Jan.  1902  the  medical 
referee  made  a  certificate,  in  which  he  pointed 
out  certain  lingering  incapacities,  or  drawbacks  to 
full  capacity,  from  which  the  workman  continued 
to  suffer  with  regard  to  the  work  which  he  had 
formerly  been  accustomed  to  do.  In  April  the 
County  Court  judge  resumed  the  healing  of  the 
employer's  application,  and  he  then  made  the 
award  against  which  the  employers  have  now 
appealed.  The  County  Court  judge  found  as  a 
fact  that  the  workman  had  not  been  inr*apacitated 
BiDce  the  medical  examination  in  Sept.  1901  up 
to  the  date  of  the  hearing  of  the  employers* 
appUoAtion;  and,  white  he  saved  intact  the  rights 
<a  the  parties  as  to  the  obl^^tion  of  the  employers 
to  pay  oompensaiion,  he  merely  reduced  tiw 
comf»ensatiou  to  be  pud  after  April  1902  to  a 
nominal  sum.  The  County  Court  judge  seems 
really  to  have  been  of  opinion  that  he  had  no 
jurisdiction  to  deal  with  the  question  ai^hat  date^ 
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tbe  workmaii'B  incapacitT  oeaaed  before  the  date 
of  the  hearing  of  the  appuoation.  In  that  opinion 
I  think  the  learned  jndge  was  wrong.  When 
the  application  was  made  hj  the  employers  the 
dispate  was  whether  the  workman  in  conse- 
quence of  any  incapacity  from  his  injury  was 
then  entitled  to  the  agreed  compensation.  The 
delay  in  the  hearing  did  not  affect  the  employers 
right  to  have  that  question  decided,  though  the 
duay  may  have  made  it  a  more  .mfficult 
qneation  to  decide.  The  certificate  of  the  medical 
raferee  was  not  necessarily  conclasire  as  to  the 
oondition  of  the  workmaa  at  the  prerions  date. 
The  scheme  of  the  Act  is  that  compenaatdon  ia  to 
be  given  dnrii^  the  period  of  a  workman's 
incapacity  to  earn  his  asaal  wages.  The  eaaential 
thing  to  find  ont  in  this  case  was  the  workman's 
capaoity  at  the  time  when  the  dispute  between 
him  and  his  employers  was  formnlated.  It  was 
formnlated  when  the  application  was  made  in 
the  County  Court.  It  seems  to  me  that  the 
learned  judge  did  not  address  himself  to  find 
ont  that.  Tne  evidence  given  at  the  first  hearing 
cannot,  according  to  his  own  record,  be  taken  as 
conclusive.  If  it  is  not  conclusive,  how  are  we  to 
know  at  what  date  the  incapacity  ceased  P  He 
has  himself  said  that  the  medical  evidence  was 
insufficient.  It  was,  however,  the  only  evidence 
on  which  he  oonld  find  at  what  date  the  in- 
capacity had  aided.  Therefore,  it  seems  to  me 
th&t  neither  nde  is  right,  and  the  question  still 
remains  to  be  decided  m  what  date  toe  workman's 
incapacity  oeamd.  The  ease  mn^  therefore,  be 
sent  back  to  the  Ooun^  Conrt  judge.  The 
learned  judge  was  not  praduded  by  the  delay  in 
the  hearing  of  the  application  from  deciding  what 
was  the  condition  m  the  workman  when  the 
dispute  was  formnlated,  and  making  his  award 
aocordii^cly.  The  appeal  must  uerefore  be 
allowed. 

MAiasw^  L. J.— I  am  of  the  same  opinion.  The 
delay  that  took  place  in  the  hearing  oi^ht  not  to 

Srejudice  either  side,  and,  according  to  the 
ecision  of  the  learned  County  Court  j  ndge,  it  does 
prejudice  the  employers,  as  they  are  treated  as 
liable  up  to  the  date  of  the  final  decision.  The 
qneetion  for  the  court  was  whether  the  workman's 
incapacity  liad  ceased  at  the  time  when  the 
employers  initiated  proceedings  in  November. 
The  question  referred  oy  the  lesmed  judge  to  the 
medical  referee  was  not  the  same  as  that  which 
the  learned  judge  had  himself  to  dispose  of.  The 
question  referr^  to  the  referee  was  only  what  was 
then  the  condition  of  the  workman.  He  reported 
that  the  man's  incapacity  bad  been  diminished, 
but  had  not  been  entirely  got  rid  of.  The  question 
etiU  remained  for  the  County  Court  ju^e  to 
determine  at  what  date  the  incapacity  had  been 
BO  much  diminished  that  the  amount  otOta  oom- 
penaation  onsht  to  be  reduced.  The  workman 
was  called  and  was  asked  vhetiier  he  was  capable 
of  workii:^,  and  objection  was  made  that  on  tiiat 
point  the  certificate  of  the  medical  referee  was 
conclusive.  It  was  not  conclusive  on  the  point 
which  the  learned  judge  had  to  consider.  That 
being  so,  he  was  wrong  in  holding  that  he  had  no 
jurisdiction  to  decide  the  point.  I  a^ree  that  the 
case  must  go  back  to  him  to  say  at  what  di^the 
incapacity  oeaeed. 

Cozen8'Habdt»  L.J.— I  agree.  The  question 
for  the  Conntj  Court  jn^  was  whetW  at  the 


date  of  the  initiation  of  the  proceedings  the  work, 
man's  incapacity  to  work  had  ceased.  On  that 
question  he  was  bound  to  hear  evidence.  The 
report  of  the  medical  referee  was  only  ae  to  tbe 
woi:kman's  condition  on  the  2nd  Jan.  1902.  That 
may  throw  light,  no  doubt,  on  his  condition  at 
the  earlier  date ;  but  I  see  nothing  in  the  Act  to 
make  it  the  sole  admissible  evidence  as  to  thectm- 
dition  of  the  man  at  an  antecedent  date  or  even 
at  the  subsequent  date  when  the  matter  comes  <hi 
for  decision.  All  tiiat  I  need  now  decide  is  that 
the  learned  County  Court  had  jurisdiction,  if  he 
thought  fit,  to  review  the  paymrat  to  the  work- 
man as  from  the  date  of  the  em^f^ers*  appUca- 

Appeal  allowed. 

Solicitors  for  the  employers,  William  Eurd  and 
Son,  for  Oliver,  Jonea,  BiUson  and  Co.,  Liverpool 

SolicitorB  for  the  workman,  Hdder,  ^Imi* 
and  Co.,  for  H.  F.  Nealt,  liivaipool. 


Wedneadtxy,  ]^ay  14. 
(Before  Williams,  Bokbb,  and  Mathbw,  LJJ.). 

HBBTrOBDSHlRH  COUNTT  COUITCIL  V.  BABinn 

Bubal  Distbict  Gounoil.  (a) 

AFFIAL  PBOU  THB  kino's  bench  DITI8I0N. 

Local  Oovemment  —  Sighwayg  —  Bridget  —  Sur- 
veyor of  Highways — Agreement  between  aumejfor 
of  highvMaa  and  aoimty  eounctZ  for  buildiny 
bridge — Power  to  hind  successors — Diebriet 
eouiwU  becoming  highway  authority— ^Liahilitif 
under  agreement — Hightoaya  and  Bridget  Aa 
1891  (Si&5b  Viet.  e.  B3),  (.  3. 

The  eurveyor  of  hightoaya  for  a  pariek  wot  op- 
pointed  on  the  19th  AmU  1888  for  one  year. 
On  the  2Uh  Sept.  1898  he  made  an  agre^tteet 
with  the  county  council,  imder  sect.  3  of  ^ 
Sighwaye  and  Bridges  Act  1891,  for  the  bnHi- 
tng  of  a  bridge  tn  the  parish  by  the  cows^ 
council,  and  thereby  agrem  to  contribute  tovxirdt 
the  emaeTuea  two  euma  of  1001.,  payable  on  the 
SUt  Dec.  1898  and  the  BUt  Dee.  1899  respea- 
tivehf. 

On  the  lat  AprU  1899  the  rural  district  cowteA 
became  the  highway  authority  for  the  parish, 
under  sect.  25  of  the  Local  Chmemm^nt  Act  1894, 
and  they  refused  to  pay  the  sum  of  1001.,  which 
became  due  under  the  agreement  on  the  Slst 
Dec.  1899,  upon  the  ground  that  the  surveyor  ef 
highways  could  not  bind  his  auceeasora. 

Held  {a^rming  the  judgmMtt  qf  X/awranoe,  /■), 
that  tne  aurveyor  of  highwaya  Aad  power,  uwlar 
sect.  3  of  tho  Highways  and  Sriagea  AM  1891, 
to  make  thia  eontraot  ao  a$  to  bind  his  ttte- 
eeeaora,  and  that  the  liability  thereunder  pasted 
to  the  rural  district  councU. 

This  was  an  appeal  by  the  defendants  from  tiM 
judgment  of  lAwrance,  J.,  %t  the  laial  at  the 
action  without  a  jniy. 

The  plaintiffs  brought  this  action  to  reooTei 
the  sum  of  1001.  doe  under  an  ^reement  made 
between  the  plaintilb  and  one  Heniy  Lovejoy. 

On  the  19th  April  1898  Lovejoy  was  appomtod 
surveyor  of  highways  for  the  parish  of  Totbaridge, 
in  tiie  rural  &triot  of  Bantet^  f  w  the  period  of 
one  year. 

By  a  deed  doted  the  24th  Sept  1898,  and  made 

(B)  Beported  by  J.  H.  Wn.r.iAw,  Etq^  BanlMw^l-Lftir. 
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betvaen  the  pUintilFs  of  the  one  part,  and  Henty 
IiOvej<^(  as  each  surveyor  of  highways  for  the 
said  parish  of  Tottoridge,  on  behalf  of  himself 
and  his  sucoessors,  as  highway  authority  in  and 
for  the  said  parish  (thereinafter  called  "the 
h^hway  authority "),  of  the  other  pare,  after 
recitiog  that  the  paities  thereto  were  desirous  of 
constructing  a  bridge  for  the  purpose  of  carrying 
the  highway,  leading  from  the  town  of  Bamet  to 
the  Totteridge  main  road  near  the  Totteridge 
oharch,  over  the  stream  or  ford  known  as  Totte- 
ridge Ford  at  the  point  situate  within  the  parish 
of  Totteridge  where  the  stream  or  ford  crossed 
the  highway,  and  that  it  had  been  arranged  that 
the  parties  thereto  ahoald  enter  into  the  agree* 
ment  thereinafter  contained  for  or  in  relation  to 
the  oonstanotion  of  snob  bridge,  and  for  deter- 
mining the  proportions  in  whtoa  the  expenses  to 
be  inonrred  for  the  purpose  aforesaid  should  be 
defrayed  by  the  partus  reapeotiTaly,  uid  tiiat  it 
was  estimated  that  the  expenses  wotud  amoout  to 
the  sum  of  6001.  or  thereaboats,  in  exercise  of 
the  powers  conferred  on  them  respectively  by 
sect.  3  of  the  Highways  and  Bridges  Act  1891, 
and  of  all  other  powers  (if  anyj  enabling  them  in 
that  behalf,  the  parties  to  t^  deed  mntoally 
screed  and  dedarM  as  follows : 

(1)  That  a  bridge  ahonld  be  oonitmotod  for  the  pur- 
pose of  oftrryiog  the  said  highwaj  over  the  laid  stream 
or  ford  at  tbe  point  aforesaid,  and  that  aU  anoh  works  as 
the  oonnty  larTejor  for  the  time  being  of  the  eaid 
county  of  Hertford  shoold  deem  neoeesary  or  proper  for 
tiie  patposes  afereKid  should  be  ezeonted  by  the  plain- 
tilTs  as  socm  as  might  be  uodn  the  direotioiu  of  the  said 
oonnty  sarveyor. 

(2)  That  the  expenses  to  be  inooRed  la  the  exsoa- 
tion  of  the  Raid  works  should  be  borne,  as  to  the  sum 
of  2001.  patt  thereof,  by  the  highway  anthority,  and 
as  to  the  resldae  thereof  (not  exceeding  4001.)  by  the 
plamtifFs.) 

(3)  That  the  said  sum  of  200t.  should  be  paid  to  the 
plaintiffs  by  tbs  said  bli^wsj  snthori^  oat  ai  snoh 
moneys  as  suoh  aathori^  should  from  time  to  time  be 
aathorised  to  apply  for  the  pnrpose  i^oresaid,  and  that 
anoh  anthority  shoold  take  all  proper  steps  for  raiamg 
tbe  said  snm  and  shoald  pay  the  stune  to  the  plaintiffs 
by  two  eqnal  instalmenta  of  1001.  aaoh,  d  whioh  the 
first  shoold  be  so  paid  on  the  Slst  Deo.  1898  and  tbe 
second  should  be  so  paid  on  tbe  Slst  Deo.  1399. 

<4)  That  all  disboreements  required  to  be  made  for 
the  parposes  of  the  said  works  ehonld  he  made  by  the 
plainlilh  as  ooearion  should  require  oot  of  the  moneys  so 
leoeived  by  tbe  ^aintiffs  from  the  said  highway  autho- 
rity or  payable  hy  the  plaintiffs  under  the  agree- 
ment, and  tlutt  the  said  works  and  the  superintendence 
thereof  and  the  Tw^ViTig  of  all  contracts  and  the  doing 
of  all  things  in  oooneotion  therewith  should  be  under 
the  sole  control  of  the  plaintiffs  and  tiis  said  oonu^ 
aarreyor. 

(5)  That  as  soon  as  the  said  bridge  should  have  been 
srestsd  and  completed  to  the  satistaotion  of  the  oonnlj 
snrv^or,  and  all  moneys  payable  to  the  plaintiffs  by  the 
eaid  highway  authority  under  the  agreement  should 
have  been  paid,  the  said  bridge  should  he  taken  over  by 
the  oounty  oooncil  as  a  county  bridge  and  should 
thereafter  be  maintained  and  repaired  by  the  county 
oonnoil. 

(6)  And  that  nothing  in  the  agreement  shoold  be  con- 
strued as  imposing  any  liability  on  Henry  Lovejoy  to 
pay  any  snm  oot  of  any  moneys  other  than  moneys 
coming  to  Us  hands  as  h^hway  authority  for  the  said 
parish  <rf  Totteridge,  and  that  his  liability  under  the 
s^d  agreement  should  be  deemed  to  be  and  should  ennre 
as  a  liability  (rf  the  highway  anthority  for  the  time 
being  having  jnrlsdloticHk  in  and  for  the  said  parish. 


On  the  3lBb  Oot.  1898  the  works  in  connec- 
tion with  tbe  bridge  were  oommenced,  and  were 
thenceforth  oontinned  by  the  plainUits,  and  all  the 
expenses  of  the  works  were  paid  by  the  plaintifb 
from  time  to  time. 

On  the  2nd  Jan.  1899  t^  first  instalment  of 
lOOZ.  provided  for  by  the  agreement  was  paid  to  • 
the  plaintiffs       Lovejoy,  as  snoh  sarveyor  of 
highways. 

On  the  Ist  April  1899  the  defendants,  pursuant 
to  the  provisions  of  fleet.  25  of  the  Local  Grovem- 
men  Act  1894,  became  the  highway  authority  for 
the  parish  of  Totteridge. 

The  erection  of  the  bridge  was  completed,  and 
all  tbe  works  in  conneotion  therewith  were  finished 
about  tbe  25th  Oct.  1899.  and  all  the  ezpoiaea 
thereof  were  paid  by  the  plaintiffs. 

On  the  Slat  Dec.  1899  the  second  instalment  of 
1001.  became  due  under  the  agreement,  bat  the 
defendants  refused  to  pa^r  upon  the  groaad  that 
Lovejoy,  as  sarveyor  of  mghways,  luul  no  power 
to  make  any  c(»itraot  extending  bf^nd  his  year 
of  office. 

The  Highways  and  Bridges  Aot  1891  (54  &  55 
Vict  c.  63)  provides : 

Seat  3.  The  oooaoUof  aay  administrative  oonnfy,  and 
any  highway  authority  or  aathwities,  and  the  council  of 
aay  adjoining  ooonfy,  may  bom  time  to  time  make  and 
carry  into  efleot  agreemods  with  eaoh  other  for  or  in 
relation  to  the  oonstmction,  reconstraotion,  alteration, 
or  improvement  or  the  freeing  from  tolls,  of  any  main 
road  or  other  highiray,  or  of  any  bridge  (inolndiog  the 
approacbee  thereto),  wholly  or  partly  sitnate  within  the 
jurisdiction  of  any  one  or  more  of  the  party  or  parties  to 
the  agreement  All  expenses  inonrred  by  any  snoh 
counlj  oonnoil  or  highway  authority,  in  putsoanoe  of 
this  section,  shall  be  defrayed  as  part  of  the  expenses 
inonrred  in  relation  to  the  maintmiance,  repur,  improve- 
ment or  enlargement  of  bridges,  main  roads,  or  other 
highways  by  snah  oonnoil  or  Ughway  anthority,  in  snob 
proportions  as  shall  be  determined  by  any  such  agree- 
ment as  aforesaid,  and  any  powers  of  borrowing,  applic- 
able to  the  raising  of  any  fnnd  tox  the  payment  of  any 
such  expenses  as  aforesaid,  shall  be  q^plisabls  aoeoKA- 
higly.  Provided  that  if  a  hi^w^  board  thhik  it  just 
that  any  parish  or  parishes  specially  benefited  by  any 
oonstmction,  reoons^otion,  alteration,  or  improvement 
under  this  section  ehonld  bear  the  expense  thereof,  or 
any  part  ci  anoh  expense,  they  may,  with  the  approval 
of  the  oonnty  oonncil  of  the  oounty  within  whioh  their 
highway  district  is  situate,  and  with  the  assent  of  the 
ii^abitants  of  such  parish  or  parishss  in  vestry 
aseemblsd,  charge  snoh  expense,  or  enoh  part  therecrf  as 
they  may  think  just,  exotusiroly  in  such  parish  or 
parishes. 

The  Local  Government  Act  1894  (56  &  57  Vict 
c.  73)  provides : 

Seot  25  (1).  As  from  tiie  appointed  day  there  shall  be 
tnuisfwred  to  the  disbict  oonnoil  of  every  niral  distriot 
alt  the  powers,  duties,  and  liabilities  of  the  rural  sani- 
tary anthority  in  the  district  snd  of  any  high  way  antho- 
rity in  the  district  "id  highway  boards  shall  oeaas  to 
exist  rural  district  oonnoils  ehall  be  the  suooessors 
of  the  rural  sanitary  anthority  and  highway  anthority, 
and  shall  also  have  aa  respsota  highways  all  the  powers, 
duties,  and  liabilities  of  an  urban  sanitary  authority 
under  sections  one  hundred  and  f  orty-f  onr  to  one  hnndred 
and  for^-eight  ot  the  PobUo  Health  Aot  1875,  and  those 
Beotions  shall  apply  in  the  oass  <rf  a  mral  distriot  and  of 
tbe  connoil  thereof  in  Uke  manner  as  in  the  oaee  of  en 
urban  district  and  an  urban  anthtnify.  Provided  that 
the  oonnoil  of  any  oonnty  lu^  by  order  postpone  within 
their  county  or  any  part  thereof  the  operation  of  this 
sectitm,  as  far  as  it  relates  to  highways,  few  a  term  not 
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•needing  three  Teen  from  the  appointed  day,  or  each 
hirther  period  m  fhe  Looil  OorenuMBt  Bowd  may  on 
the  Bpplioatiou  of  looh  oomiail  aUow. 

The  aotion  was  triad  before  Lawnnoe,  J., 
withoot  a  jarj,  on  the  17tli  J£b,j  1901. 

Danckwerta,  K.O.  and  B.  D.  Muir,  fat  the 
■plaintifEB. 

Maemorran,  K.C.  and  AUxandar  Olen  for  tba 
defendants. 

IiAWBANCE,  J. — In  this  action  the  qneetion  is 
whether  in  the  circamstancee  of  this  oase,  and 
under  the  agreement  which  was  mode  on  the  24bh 
Sept.  1898  between  the  Hertfordshire  Coanty 
Gonnoil  and  Mr.  Lovejoy,  the  surveyor  of  high- 
ways at  that  time  for  the  parish  of  Totteridge,  tor 
the  bnildii^  of  a  bridge.  If r.  Lovejoy  was  in  a 

r'ticm  to  impoee  upon  nissoooessore  the  liability 
lOOL,  part  of  tiie  expanseB,  which  was  not  to 
be  paid  aoooiding  to  the  agreement  until  after  his 
tenia  of  office  would  have  expired.  The  facts 
were  as  follows :  Mr.  LoTejoy  was  appmnted  the 
surveyor  of  highways  for  Totteridge  on  the  19th 
April  1898,  and  his  year  of  office  would  expire  on 
the  19th  April  1899.  The  a^p^ment  between 
him  and  the  county  council  was  made  on  the  24th 
Sept  1898.  On  the  1st  April  1899.  which  in  the 
circumstances  of  this  case  was  "the  appointed 
day"  under  sect.  25  of  the  Local  Grovemment 
Act  1894,  the  Bamet  District  Council  became  the 
highway  authority  for  the  district.  The  questiou 
is  whftther,  nnder  seob.  25  of  the  Act  of  1894,  the 
district  council  took  over  this  liability  as  one  of 
the  liabilities  which  they  were  called  upon  to 
diaohai^.  In  my  opinion,  they  did  take  over  this 
liability.  At  that  time  Mr.  Lovejoy  waa  nn- 
donbtedly  the  highway  authority,  and  in  my 
judgment  this  was  a  liability  of  the  highway 
autnority  which  passed  to  the  oisbiot  oonnoil.  1 
think  that  the  district  council  are  Tesp<Hi8ible  for 
the  carding  out  of  the  agreement,  and  therefore 
there  will  be  judgment  for  the  plalntUfs. 

Judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Macmorran,  K.C.  and  Alexander  Qlen  for  the 
appellants. — The  judgment  of  the  learned  judge 
waa  wrong,  for  this  was  a  liability  which  the  sur- 
veyor of  highways  had  no  power  to  impose  upon 
his  successors.  The  surveyor  of  highways  is  not 
a  corporation,  and  has  no  power  to  make  any 
contracts  or  to  incur  any  liabilities  which  will 
extend  beyond  his  term  of  office  so  as  to  tnnd  his 
snoceseoTB: 

Froduigham  Iron  and  Bt»a  Company  T.  Bowaer,  71 
L.  T.  Sep.  433  ;  (1894^2  Q.  B.  791. 

He  must  defray  all  the  expenses  which  he  incurs 
out  of  the  funds  which  are  raised  by  him  during 
his  term  of  office.  If  he  incurs  liabilitieB  which 
he  oannot  meet  out  of  those  funds,  Ida  suooeesor 
may  reimbnrse  to  him  the  defl<nency,  under  sect.  5 
of  the  Highway  Act  1882  (45  &  ^  Tict  o.  27). 
That  section  proridea  the  only  protection  for  a 
surveyor  of  highways  who  inonra  liabilities  which 
he  oannot  meet  out  of  the  rates  levied  by  him  and 
the  other  moneys  which  he  may  receive  during 
his  term  of  office ;  and  it  sliows  tkat  he  cannot 
impoee  any  lialnlities  upon  his  successor.  The 
onlji  power  under  which  a  parish  can  contribute 
to  highway  expenses  incuiTod  by  another  authority 
is  that  ocmtained  in  sect.  49  of  the  Highway  Act 
1864  (27  &  28  Yiot  clOl),  which  does  not  apply 


to  a  case  of  this  kind.  The  effect  and  aubstanoe 
of  this  transaction  was  the  same  as  the  bnrrowii^ 
of  mon^  for  a  present  capital  expenditure  opon 
improvements  so  as  throw  the  liability  upon  fatore 
ratepayers.  Any  highway  authority  or  other  local 
authority  must  obtain  the  sanction  cl  the  Liocal 
Government  Board  before  it  can  borrow  money, 
and  the  contention  of  the  plaintiffo  in  effect  is 
that  a  surveyor  of  highways,  as  highway  authority, 
can  do  that  which  no  other  local  authority  can  do 
— ^that  is,  raise  a  loan  and  impose  liability  upcxi 
future  ratepayers  without  obtaining  that  aanction 
which  all  other  local  authorities  must  obtain. 
This  contract,  so  far  as  it  sought  to  bind  his  enc- 
cessors,  was  ultra  vire$  of  the  surveyor  of  highways 
and  invalid.  Sect.  3  of  the  Highways  and  Bridges 
Act  1891  does  not  confer  upon  a  surveyor  of 
highways  any  power  to  incur  liabilities  of  a 
character  which  he  could  not  otherwise  incur ;  it 
relates  only  to  the  subject-matter  of  a  contract 
which  he  may  make. 

DanekwertB,  E.G.,  R.  D.  Muir,  and  T.  B.  Col- 
quhoun  DiU,  for  the  respondents,  were  not  called 
upon  to  argue. 

Williams,  L.J. — In  my  opinien  this  appeal 
must  fail.  The  argument  advanced  on  behalf  of 
the  appellants  really  amounts  to  this :  While  it 
cannot  be  denied  that  the  words  of  sect.  3  of  the 
Highways  and  Bridges  Act  1891  are  such  that,  if 
construed  in  their  natural  and  plain  sense,  they 
do  give  to  the  surveyor  of  highways,  as  the  high- 
way authority,  power  to  eakUsr  into  such  an  agree- 
ment as  this ;  yet  it  is  said  tJiat,  if  we  construe 
this  section  according  to  its  plain  meaning,  we 
shall  be  impnti^  to  the  Lagislature  that  by  this 
section  they  passed  a  law  miioh  is  not  entirely 
consistent  witn  previous  legislation,  and  with  tlu 
l^al  history  of  this  matter.  That  is  not,  in  my 
opinion,  a  sufficient  reason  for  not  giving  to  this 
section  the  phun  meaning  of  the  words  used.  It 
is  not  a  suffloient  reason  to  compel  or  justi^  us 
in  refusing  to  give  to  this  section  that  which 
appears  to  t>e  the  manifest  meaning  of  the  L^e- 
lature.  It  may  be  that  the  Lesfislature,  when 
they  passed  this  section,  did  not  contemplate  that 
they  were  giving  to  a  surveyor  of  highways  a 
lai^r  authority  than  that  which  was  given  to 
what  may  be  called  the  superior  authorities. 
Even  if  that  were  so,  it  would  not  justify  ns  in 
not  giving  its  plain  meaning  to  this  aeotioo. 
That  being  so,  and  there  being  no  dispute  that, 
under  sect-  25  of  the  Local  Government  Act  1894, 
the  duties  and  lialulities  at  the  surveyor  high- 
ways  passed  to  the  district  oonnoil.  I  think  that 
the  deoinon  of  Lawrance,  J.  was  rights  and  that 
this  appeal  must  be  dismissed. 

BoHEB,  JjJ. — ^I  am  of  the  same  optnifXL  I 
think  that  we  ouebt  not  to  narrow  the  msaiang 
of  sect  3  of  the  Highways  and  BricUres  Act  1891 
as  contended  by  the  appellantB.  The  power  ct 
the  surveyor  of  highways,  as  the  highway  autho- 
rity, to  make  an  agreement  as  to  the  constrnctitm 
of  a  bridge,  under  sect.  3,  is  clearly  not  limited  to 
cases  where  the  work  of  oonstmoting  the  bridge 
will  not  last  longer  than  his  term  of  office,  or  to 
cases  where  he  pays  in  advance  if  the  work  will 
continue  beyond  his  term  of  office.  I  do  not  see 
why  he  should  not  agree  that  payment  shoiUd  be 
made  in  the  ordinary  way  as  the  work  proceeds. 
The  opposite  construoticm  of  sect.  3  would  really 
often  malu  it  impossible  far  a  survejor  <rf  high- 
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ways  to  make  any  proper  contract  for  work  of 
this  kind.  Sect.  3  ^ves  the  Borvejor  of  highways 
power  to  make  such  an  agreement  at  any  time 
daring  his  term  of  office,  and  not  merely  an 
^reement  which  will  be  fulfilled  dtiring  his  term 
01  office.  I  agree  that  the  power  given  by  seot.  3 
mnst  be  exercised  reasonably,  and  that  a  sarveyor 
of  highways  might  enter  into  an  agreement  which 
upon  the  face  of  it  wonld  be  an  abuse  of  the 
power  given  by  sect.  3.  That  is  not  so  in  the  case 
of  this  agreement.  This  bridge  took  more  than  a 
year  to  build,  and  the  agreement  was  to  pay  a 
mrfc  of  the  expenses  by  two  yearly  payments. 
That  was  a  reasonable  and  proper  aff  reemeat  and 
was  within  the  powers  oonferrad  for  aeot.  3.  I 
agree,  therefore,  that  this  appeal  fitus  and  must 
be  dismissed. 

Mathbw,  L.J. — am  of  the  same  opinion. 
With  referenoe  to  certain  particular  cbar^  and 
Mpenses,  the  snrveyor  of  highways  has  only  a 
limited  power,  and  can  only  incar  expenses  which 
are  defrayed  daring  his  year  of  offioe.  It  is  con- 
tended that  we  ousht  to  oonstme  sect.  3  of  the 
Highways  and  Bridges  Aot  1891  as  subject  to 
that  limitation.  This  is  an  exceptional  kind  of 
contract — it  is  an  agreement  in  relation  to  the 
construction  of  a  bridge,  the  completion  of  which 
is  likely  to  extend  bejond  the  jear.  I  do  not 
think  that  it  would  be  right  to  construe  this  Act 
ot  Parliament  by  reference  to  the  ordinary 
limited  powers  of  a  surveyor  of  highways.  Under 
sect.  3  a  surveyor  of  highways  can  make  any 
reasonable  contract,  and  in  relation  to  the  build- 
ing of  a  bridge  it  is  reasonable  to  make  a  con- 
tract for  payment  extending  over  two  years. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Byfield  and  Son. 
Solicitors  for  the  respondents,  J.  N.  Mason  and 
Co.,  for  C.  JE.  Longmore,  Hertford. 


Friday,  June  6. 

(Before  Oollihs,  2I.B.,  Mathbw  and  Gozbks- 

Habdt,  L.JJ.) 
Abuitaob  v.  Lanoabhibh  and  Tobkshibe 
Railway  Gohpant.  (a) 

AFFBAL  UiTDBB  THB  WOBEUBN'B  COHPINBAHOK 

AOT  1897. 

Employer  and  ioorhman — Injury  by  accident — 
ComMensation^**  Arising  out  of  the  employment " 
•~Wron^l  Mt  of  fellovf  workman — Workmen's 
Compensation  Act  1897  (60  61  Viet.  c.  37), 
s.  1  (1). 

The  plaintiff  was  employed  in  the  works  of  (he 
dyendanis  with  a  number  of  other  hoys.  One 
of  the  hoys  while  "  larJeing  "  pushed  another 
hoy  into  a  pit,  who  then  in  anger  threw  at  him 
a  piece  of  iron  which  was  lying  in  the  pit. 
The  iron  missed  the  hoy  tut  whom  it  was  ihrown, 
but  hit  the  plaintiff,  who  was  properly  engaged 
in  his  work,  and  seriously  injured  him. 

Seld  (allounng  the  appeal),  that  the  accident  did 
not  arise  "out  of'^  the  employm^t,  and  that 
the  plaintiff  was  not  entitled  to  compensation 
wider  the  Workmen's  Compensation  Act  1897. 

This  was  an  appeal  the  defendants  from  the 
award  of  the  County  Oouit  judge  at  Manchester 

(s)  Beported  by  J.  H.  Wiluams,  Eiq.,  Beatsta-MrUkw. 


in  proceedings  for  com'pensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintiff  was  an  apprentice  in  the  employ- 
meat  of  the  defendants  in  an  employment  to 
which  the  Workmen's  Compensation  Act  applied. 

The  plaintiff  was  at  work  at  the  defenoaiits' 
carriage  works,  where  a  number  of  other  boys 
were  employed.  Harrop,  one  of  these  boys, 
while  "  larking,"  pushed  smith,  another  bor,  into 
a  pit,  and  SmiUi  in  anger  threw  a  piece  of  iron, 
which  was  l^ing  in  the  pit,  at  Harrop.  The  piece 
of  iron  missed  Harrop,  bat  hit  the  plaintiff, 
iojnring  his  eye  so  senoaely  that  it  had  to  be 
remoTed. 

When  this  accident  happened  the  plaintiff  was 
properly  engaged  in  doing  bis  work. 

The  plaintiff  claimed  compensation  under  the 
Workmen's  Compensation  Act,  bnt  the  defen- 
dants denied  liability,  upon  the  ground  that  the 
injury  by  accident  did  not  arise  "  out  of  "  the 
employment,  within  the  meaning  of  sect.  1  (1)  of 
the  Act. 

The  County  Court  judge  found  as  a  fact  that 
there  was  an  accident  to  the  plaintiff,  and  that 
the  accident  arose  out  of  and  in  the  course  of  his 
employment,  and  he  made  an  award  in  tarour  of 
the  plaintiff. 

The  defendants  appealed. 

C.  A.  Miueell,  K.C.  and  Spencer  Hogg  for  the 
appellants. — The  decision  of  the  Coon^  Court 
judge  was  wrong.  It  was  not  a  mere  qoestion  of 
fact  for  the  judge  whether  this  accident  arose 
"  out  of  "  the  employment,  and  he  mnst  have  mis- 
directed himself  in  finding  that  it  did  so  arise. 
It  cannot  be  said  that  this  accident  arose  "  oat 
of  "  the  employment.  This  aooictont  was  caused 
by  the  wilfully  wrongful  act  of  another  workman 
in  the  same  employment,  which  had  no  relation 
whatever  to  the  employment,  and  was  not  within 
the  scope  of  the  emptoyment.  It  was  not,  there- 
fore, one  of  the  risks  incident  to  the  employment, 
and  cannot  be  said  to  be  an  accident  arising 
"out  of"  the  employment  An  emj^oyer  is 
liable  under  the  Act  to  pay  compensation  in 
Inspect  of  every  injury  by  aoddent  which  may 
happen  to  a  workman  whife  he  is  employed.  The 
accident  must  arise  "  out  of "  the  employment, 
and  that  means  that  it  must  be  one  of  the  risks 
which  is  incident  to  the  employment.  If  the 
accident  arises  from  the  act  of  another  workman 
done  within  the  scope  of  the  employment,  it 
arises  "  out  of"  the  employment ;  but,  if  it  arises 
from  an  act  done  by  another  workman  entirely 
outside  of  the  employment,  then  it  does  not  arise 
"  ont  of  "  the  employment  This  i]ae8ti<»i  has 
been  carefnlly  omisidered  in  a  umilar  case  in 
Scotland,  and  it  was  held,  by  a  majority  <d  the 
judges,  that  an  aooideat  oansed  to  a  worknum  by 
the  "  horse-play  "  of  his  fellow  workmen  did  not 
arise  "  out  of  the  employmoit,  and  that  the 
injured  workman  was  imt  entitled  to  oompensa* 
tion  under  the  Act : 

Falcongr  r.  London  and  Qlasgmo  Sngiaeering, 
Ctmptmy,  3  Ct  of  Seas.  Css.  564,  Stli  serias. 

A.  Powell,  E.C.  and  McCleary  for  the  respon- 
dent— ^The  learned  County  Court  judge  was 
entitled  to  find  that  this  was  sn  "  injury  by  aoci- 
deat  arisii^  ont  of  and  in  the  oourse  the 
employment"  The  princaples  of  the  common  law 
do  not  apply  to  cases  under  the  Workmen's  Com- 
pensation Act.   That  Act  gives  a  righj;  to  com-. 
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penaatioii  for  all  injnrieB  by  accident  which  the 
workman  saffen  during  his  employment,  the 
only  exception  being  where  it  is  caused  by  his 
own  "  serious  and  wilf  al  miscondact."  It  is  con- 
ceded that  th}B  was  an  "  accident,"  and  that  it 
arose  "  in  the  conrse  of  "  the  emplOTment ;  bat  it 
is  said  that  it  did  not  arise  "  out  of"  the  employ, 
ment.  This  accident  did  arise  "  out  of  "  the  employ- 
ment. It  is  immaterial  whether  it  arose  from  the 
act  of  another  workman  within  (he  scope  of  the 
employment  or  not  Where  a  number  of  boys 
are  employed  tt^ther  it  is  a  risk  incident  to  the 
empbyment  that  thiof^  will  be  thrown  about  and 
injury  caused  thereby.  An  accident  ariunf;  in 
that  way  is  one  of  th!e  risks  of  the  employment, 
and  is  an  accident  which  is  likely  to  happen. 

RuBieli,  K.O.  replied. 

OoLLiNS,  L.J. — In  this  case  the  learned  Ooonty 
Court  judge  has  made  his  award  in  faroor  of  tixe 
plaintiff.  The  qaesticm  which  we  have  to  decide 
la  whether  the  learned  County  Court  judge 
arrived  at  his  decision  by  misdirecting  himself. 
If  he  has  decided  a  mere  question  of  fact,  his 
finding  is  conclusive.  The  circumstances  of  this 
case  are  these :  The  plaintiff,  a  boy  employed  by 
the  defendants,  while  engaged  upon  his  work, 
received  a  blow  in  the  eye  from  a  piece  of  iron, 
which  had  been  thrown  by  another  boy  called 
Harrop  at  a  ho^  called  SmiUi,  but  had 
missed  Smith  and  hit  the  pluntiff.  The  County 
Court  judfi^  held  that  the  injuir  was  oaosed  by 
accident  ariidi^  "  out  of  and  in  toe  course  of  the 
employmmit."  The  question  now  is  whether  the 
accident  under  these  circumstances  could  properly 
be  held,  as  a  matter  of  law,  to  have  arisen  out  of 
the  employment.  It  seems  to  me  that  it  cannot 
AA  act  done  b;  someone  who  happens  to  be  in  tlie 
same  employment,  which  has  no  relaticu  to  that 
employment,  but  was  a  wrongful  act  and  was  in- 
tended to  be  a  wrongful  act  against  auotber 
person  in  tha  same  employment,  is  not,  in  my 
opinion,  within  the  scope  of  the  employment  as 
part  of  the  risks  of  the  employment  The  Act 
does  not  provide  an  insurance  against  everything 
that  may  happen  to  the  workman  while  he  is  em- 
ployed. The  injury  must  be  caused  by  accident 
arising  *'  out  of  the  employment"  I  think  that  the 
teet  BUfjgested  by  Ur.  Kosaell  as  a  guide— that  is, 
to  see  whether  the  act  which  caused  the  in  j  ury  and 
was  done  by  a  person  in  the  same  employment  was 
done  entirely  outside  of  his  employment  or  not — Is 
a  very  useful  test.  Does  the  Act  intend  to  protect 
a  workman  in  the  case  of  aooidents  arising  from 
acts  done  by  persons  in  the  same  employment, 
although  they  have  no  relation  to  the  employment 
and  may  have  been  done  to  satisfy  a  grudge  or 
from  anger  P  It  seems  to  me  that  in  such  a  case 
the  accident  would  not  arise  "  out  of  and  in  the 
course  of  the  employment"  It  would  not  be 
incident  to  the  employment  at  all.  It  would  be 
entirely  outside  the  scope  of  the  employment  of 
the  doer  of  the  act  and  of  the  injured  workman. 
This  kind  of  case  has  been  carefully  considered  in 
Scotland  in  Falconer  v.  London  and  Glasgow 
Engineering  Company  (3  Ct.  of  Sess.  Cas.  564, 
5th  series),  and  we  judgment  even  of  the  dis- 
aenl^ng  judge  in  that  case  seems  to  be  txmsistent 
with  our  decision  in  this  case.  It  seems  to  me,  as 
a  matter  of  law,  that  we  cannot  saj  that  the 
injury  caused  by  a  missile  tiirown  by  another 
workman  entirely  outside  of  the  scope  of  his 
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employment  was  caused  by  an  accident  whi(^ 
arose  out  of  the  employment  I  think,  therefore, 
that  the  deoiskm  of  the  learned  County  Coiut 

i'udge  was  wrong  by  reason  of  a  misdirection  of 
limself,  and  that  this  appeal  must  be  allowed. 

Matbew,  L.J. — I  am  of  the  same  opiniou.  I 
think  that  particular  attention  must  be  paid  to 
the  language  of  sect.  1  (I)  of  the  Act,  which  pro- 
vides that  the  employer  shall  be  liable  to  pay 
compensation  if  injury  by  "  accident  ariung 
out  of  and  in  the  course  of  the  employment"  Ib 
caused  to  a  workman.  The  test  given  by  the 
Legislature  is,  therefore,  whether  the  accident 
has  arisen  "  out  of  and  in  the  course  of  the 
employment."  The  accident  must  arise  not 
merely  in  the  course  of,  but  alno  "  out  of,"  the 
employment  Did  ^e  accident  in  the  present 
case  arise  out  of  the  employment  P  It  arose  f  rmn 
an  act  done  by  another  workman  entirely  outside 
of  the  employinent  of  the  man  who  did  the  act 
and  of  tkie  injured  man.  It  seems  to  me  that 
we  should  alter  the  language  of  the  seetimi  and 
in  effect  leave  out  the  words  "  out  of  "  if  we  were 
to  accept  the  contention  of  the  workman  in  this 
case.  The  accident  in  this  case  did  arise  "  in  the 
course  of "  the  employment,  but  it  certainly  did 
not  arise  "out  of  the  employment  I  agree, 
therefore,  that  this  appeal  must  be  allowed. 

Cozens-Habdt,  L.J. — I  agree.  The  argument 
on  behalf  of  the  plaintiff  involves  the  omisBton 
of  the  words  "out  of"  in  sect.  I  (I)  of  the  Act. 
It  seems  to  me  that  those  words  *'  out  of  "  moat 
relate  to  acts  done  within  the  scope  of  thewn- 
ployment  by  another  workman,  when  the  acoidmt 
arises  from  the  act  of  another  workman.  In  Ute 
present  case  there  was  a  mere  wrongful  asd 
tortious  aot  of  one  workman  committed  agaiiut 
another  workman,  which  had  nothing  whatefw 
to  do  wi^  the  employment  I  agree  that  this 
appeal  must  enoeeed.  ^.^^ 

Solicitors  for  the  wpellants,  Woodcock,  Ryland, 
and  Parjtflr,  for  Moornmue,  Manchester. 

Solicitors  for  the  respondent,  Cheater,  Broomt, 
and  ChrijgUhes,  for  Chapman  and  Sro^,  Man- 
chester. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
July  21. 1900 ;  May  27, 1902. 
(Before  Kxkkwich,  J.) 
Be  Lboh's  Sbttlxd  Ebtats.  (a) 
Settled  eetate  —  Maneion-houae  —  Dry  rol—Se- 
huOding— Salvage— Settled  Latul  Act  1890  (53 
S  54  Vust  e.  69),  «.  13,  su6-t.  4. 
A  tenant  for  Ufe  of  settled  estate  i$  entiUed  te  re- 
payment  out  of  capital  of  xnslalmerUt  paid  to  a 
corporation  in  reaped  of  the  eoata  and  expnuM 
incurred  hy  him  inlaying  out,  8ewering,panng, 
and  flagging  new  Btreeia  on  the  eatate,  ao  far  aa 
such  inatalTaenta  represent  capital,  but  heianet 
entitled  to  interaat. 
Where  the  court  ia  aaiiafied  thai  the  rebuilding  of  a 
maneion-home  was  neeeaaar^,  the  tenant  for  lift 
is  entitled  to  repayment  to  htm  bjf  the  trustees  of 
one-ha^f  of  the   annual  rental,  but  is  not 
entitled  to  any  further  aum  by  way  qf  aalvage. 

(at  Beported  bj  PRAXOifi  B.  Adt,  Bag.,  B«rrUter«t.Uw. 
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This  was  an  originating  summons  taken  out  hj 
Col.  Henrj  Martin  Cornwall  Legh,  the  tenant  for 
•life  of  certain  settled  estates  in  the  coanties  of 
■Chester  and  Lancaster,  asking  that  the  trustees 
of  the  settlement  might  be  dtrooted  to  apply  out 
of  capital  moneys  in  their  hands  (being  the  pro- 
ceeds of  sale  of  part  of  the  settled  land)  the  sum 
of  (a)  1173^.  I9a.  for  instalments  paid  or  payable  to 
the  (KHporation  of  Manchester  in  respect  of  the 
oosts  and  expenses  inourred  him  in  Uiying  out, 
•sewering,  paring,  and  fla^ng  new  streets  at 
Openahaw,  laid  oat  upon,  and  constracted  for  the 
purpose  of  improving  and  developing  the  same  as 
a  brilding  estate;  {b)  the  sum  of  1260!.  or  such 
further  or  other  sum  as  might  be  found  necessary 
for  taking  down,  rebuilding,  and  reconstructing 
such  external  and  internal  walls,  and  other  por- 
tions of  High  Legh  Hall,  the  principal  mansion- 
house  on  the  setUed  estates  as  might  be  found 
■necessuy  to  be  taken  down  and  rebuilt  or  recon- 
stzncted. 

The  settled  estates  stood  limited  to  the  use  irf 
Gol.  H.  M.  G.  Legh  and  his  assigas  for  life  with- 
out impeachment  of  waste,  with  remainder  to  bis 
firet  and  every  other  son  in  tail  male,  with 
remainder  to  the  respondent  Hubert  Cornwall 
Xegh  and  his  assigns  for  life  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and 
■erexy  other  son  in  tail  male,  with  remainder  to 
the  respondent  Sydney  Comwatl  Jjegh  in  tail 
•male. 

The  applicant  and  the  respondent  Hubert  Corn- 
wall Legh  had  been  married  for  many  years,  but 
neither  of  them  ha4  had  children. 

The  respondents,  the  trustees  of  the  settlement, 
<faad  a  power  of  sale  over  the  settled  lands,  and  the 
proceeds  of  sale  were  directed  to  be  laid  out  and 
'invested  by  the  trustees  in  the  parohase  of  other 
freehold  lands  to  be  held  on  the  same  limita- 
-tions. 

The  applicant  in  his  affidavit  stated  that  it 
■was  the  custom  of  the  Corporation  oC  Manchester, 
after  approving  plsns  of  proposed  new  streets,  to 
•ewer,  pave,  and  flsf;  the  same  and  charge  the 
•expenses  thereof  npon  the  owner  in  aooordanoe 
with  the  prorisious  of  the  Publio  Heaiti)  Act  1875 
and  the  Manchester  G^eral  Improvement  Act 
.1851  (U  &  15  Yict.  c.  119);  the  money  to  be 
repaid  to  the  corporation  by  instalments  within  a 
period  of  five  years,  the  balance  unpaid  bearing 
'interest  at  5  per  cent,  per  annum. 

The  sum  of  11732. 19>.  claimed  by  the  summons 
was  incurred  in  the  years  1892,  1893,  and  1894, 
and  805Z.  17«.  2d.  had  been  advanced  by  the 
applicant,  and  3&il.  Is.  lOd.  remained  due  to  the 
oonwration. 

At  the  time  the  works  were  executed  there  were 
no  capital  moneys  in  the  hands  of  the  trustees, 
■■and  no  scheme  was  approved  by  tliem. 

The  aTOlioant  also  stated  that  the  mansion- 
lunue,  whicb  was  built  in  1786,  had  become  so 
infested  with  drr  rot  that  in  order  to  prevent 
-the  house  from  becoming  absolutely  ruinous  it 
bad  been  found  necessary  not  only  to  remove 
-and  bum  all  the  external  and  internal  woodwork 
affected  by  the  dry  rot,  including  floors,  joists, 
■roofing,  and  window  frames,  but  also  to  take  down 
■a  portion  of  the  outside  walls  and  fabric  and 
•xebuild  the  same. 

The  surveyor  stated  in  his  affidavit  that  12602, 
"was  the  estimated  cost  of  removing  and  re- 
CbuUding  the  parts  of  the  mansion-house  affected 
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by  the  dry  rot ;  but  he  was  not  able  to  give  a 
final  estimate  until  the  portions  of  the  mansion- 
house  known  to  be  affected  had  been  removed. 
The  summons  came  on  for  hearing  on  the  2lBfc 

July  urn. 

Mulligan,  K.C.  and  R.  J,  A.,  Morrison  for  the 
applicant. — The  expenses  inenrred  in  sewwin^, 
paring,  and  flagging  the  new  streets  oome  within 

sect.  25  (xvii.)  of  the  Settled  Land  Act  1882  : 

Birmingham  Corporation,  v.  Baker,  17  Cb.  Dlv,  782. 

Capital  moneys  can  be  applied  in  disohai^^ing 
these  expenses :  (sect.  21  (ii.)  of  the  Settled  Land 
Act  1882).  There  has  been  a  sabstantial  rebuild- 
ing of  the  mansion-house:  (sect.  13  (iv.)  of  the 
Settled  Land  Act  1890).  Be  De  Tei$ner'$  SettUi 
Estates  (68  L.  T.  Bep.  275 ;  (1893)  1  Gh.  153)  does 
not  apply : 

B$  Lord  Gerard's  Settled  Estate,  69  L.  T.  Bsp.  393 ; 

(1893)  3  Oh,  252 ; 

Re  Walker'a  Bettled  Xstate.  70  L.  T.  Bip.  250 ; 

(1894)  1  Cb.  188. 

LeoHord  F,  Poti$  for  the  trastees,— The  tenant 
for  ate  is  not  wtitled  to  repayment  of  the  instal- 
ments paid  to  the  Corporation  of  Hanchaater : 

Re  Dalison't  SettUd  E^e,  (1892)  3  Ch.  582. 
In  any  case  the  applicant  is  not  entitled  to  be 
repaid  interest. 
J£.  /.  A.  Morrison  for  the  remaindermen. 
Eekbwich,  J. — '1  sanction  repayment  by  the 
trustees  to  the  tenant  for  life  of  so  much  of  the 
instalments  under  claim  (a)  of  the  first  paragraph 
of  the  summons  as  represents  payments  of  capital; 
and  £  authorise  the  trustees  to  pa^y  off  toe  re- 
maining sums  due  to  the  corporation  of  Mui- 
ohestv  to  the  »tent  of  capital  only,  I  do  not 
allow  interest  in  either  ease.  The  rest  of  the 
summons  must  stand  over  graierally,  as  I  think 
it  better  not  to  make  an  order  until  the  com- 
pletion of  Uie  necessary  irork.  There  will  be 
liberty  to  restore. 

May  27, 1902.— The  summons  as  amended  asked 
that  (6)  the  sum  of  17,1091.  Is.  3d.  might  be 
applied  out  of  oapital  moneys  in  the  hands  of  the 
trustees,  for  the  taking  down,  rebuilding,  and  re- 
construction of  the  mansioU'house,  and  that  the 
sums  of  140!.  and  {d)  2692.  5<.  hd.  spent  in  pro- 
riding  a  water  suppl<r  to  Hi^h  Legh  Hall  and  the 
Home  Farm  respectively  might  be  repaid  to  the 
tenant  for  life  out  of  capital  moneys.  E.  J.  Mns- 
pratt,  surveyor,  in  his  affidavit,  stated  that  the 
damage  caused  by  dry  rot  had  proved  to  be  very 
considerable,  afEecting  almost  the  whole  of  the 
house,  and  had  necessitated  extensive  rebuilding. 
The  dry  rot  fuugua  was  found  to  be  very  exten- 
sive on  the  cellars  and  gronnd  floor  levels  owing 
to  the  want  of  ventilation.  The  earth  was  found 
to  be  infected  under  the  honae,  and  it  was  neoea- 
sary  to  ucavate  the  earth  to  a  depth  varying  from 
1ft.  to  a^t.  The  earth  was  then  concreted  over 
and  the  sleeper  walla  were  rebuilt  in  honey- 
combed brickwork  and  thorough  ventilation  pro- 
vided. The  bMms  were  replaced  by  steel Joists, 
and  the  floor  joists  and  floors  removed,  to.  the 
surveyor's  opinion,  unless  the  work  of  rebuilding 
and  reconstruction  had  been  carried  out  the  whole 
house  would  in  a  few  years  have  become  ruinous 
and  uninhabitable.  The  works  executed  amounted 
to  a  complete  rebuilding  and  reconstruction  of  the 
affected,  which  constituted  by  far  the 
portion  of  the  mansion-house,  and  were 
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neoeBsaiy  to  prevent  the  houBe  becoming  minotu 
and  certain  ad^ticmi  and  improTements  to  the 
manaion-bouse  were  exeoutea  at  a  cost  of 
19621. 16c.  3d .  which  amount  was  included  in  the 
sum  17,109Z.  7s.  3d.  claimed  hj  tbe  summons. 
The  execution  of  the  works  was  approved  bj  tbe 
trustees.  Tbe  capital  moueya  in  the  bands  of 
the  trustees  amounted  to  18,343Z.  lis.  3d.,  and 
tbe  annual  rental  o£  the  settled  estates  to 
22,153i.  13s.  Id. 

Mulligan,  K.C.  and  B.  J.  Ai  Morriaon  for  tbe 
applicant. — The  mansion-houae  has  practically 
been  rebuilt,  and  one-balf  of  tbe  annual  rental 
can  be  applied  in  such  rebuilding,  sect.  13  (4)  of 
the  Settled  Land  Act  1890.  [Kekewich.  J,— 
I  think  the  tenant  for  life  is  entitled  to  one.faalf 
of  the  annual  rental  to  pay  for  the  rebuilding] 
The  court  can  allow  tbe  total  expenditure  of 
17,109Z.  7s.  3d.  if  satisfied  that  it  is  beneficial  to 
the  estate : 

Drake  v.  Trefatia,  33  h.  T.  Rap.  85 ;  L.  Bap.  10  Ch. 
App.  364. 

This  ia  a  case  of  salvage;  the  house  has  been 
saved  from  inevitable  destruction : 

B«  Hatcker'a  Settled  Satat;  76  L.  T.  Bep.  286  ; 
Re  Montagu ;  DtrbUhire  v.  Montagu,  76  L.  T.  Bep. 

485  :  (1697)  2  Ch.  8; 
Be  Willia ;  Willu  v.  Willit,  85  L.  T.  B«p.  436 ; 

(1902)  1  Ch.  15. 

Jjeonard-  F.  FotU  for  the  tmeteea. 

R.  J.  A.  MorrUon  for  the  remalndennen. 

Eekkwich,  J. — This  is  an  entirely  new  point, 
and  deserves  attention.  The  mansion-house  on 
this  settled  estate,  which  ia  one  of  considerable 
magnitude,  was  affected  with  drr  rot;  and,  as 
invariably  happens,  it  was  impossible  to  aaceriun 
for  some  time  bow  far  the  dry  rot  bad  extended, 
and  as.  according  to  my  experience  it  also  always 
happens,  when  it  was  posaible  to  ascertain  the 
extwt.  it  was  found  to  lie  much  lai^r  than  was 
at  any  preceding  time  anticipated.  The  reaalt 
has  been  that  tbe  mansion-bouse  has  been  entirely 
rebuilt.  Of  course  that  is  not  to  be  left  entirely 
out  of  sight.  Some  additions  have  been  made, 
and,  of  course,  modem  improvements  introduced. 
There  has  been  a  new  mansion- boose,  and  it 
consiats  of  work  which  is  known  in  ebipping 
cases  as  "  new  for  old."  An  allowance  is  always 
made  in  estimating  tbe  work  on  a  ship  for  the 
fact  that  new  work  is  substituted  for  old,  and  to 
tiie  extent  of  what  yoa  have  new,  the  repair  of  a 
■hip  is  to  that  extent  very  mnch  better  tlum  what 
yon  had  before.  And  so  it  mnat  be  with  this 
mansion-honae.  It  has  been  rebuilt  really  througfa- 
ont.  New,  suppoaing  tbe  Settled  Land  Act  1890 
had  not  been  passed,  a  difficulty  might  have  arisen, 
how  It  waa  possible  to  get  any  money  out  of 
capital  towards  recouping  the  expenditure  in 
rebuilding  the  bouse.  Except  to  recognise  it  as 
a  difficulty,  I  need  say  no  more,  because  the  Act 
of  1890  has  enabled  the  court  to  sanction  as 
improvementa  under  tbe  Act  of  1882  tbe  rebuild- 
ing of  a  principal  mansion-house  on  tbe  settled 
land.  Also  it  is  immaterial  to  consider  in  this 
case  the  details  of  the  rebuilding,  or  bow  far 
this  partial  rebuilding  is  equivalent  to  rebuild- 
ing. It  ia  difficult  to  lay  down  tbe  line  in 
most  oases,  and  it  is  mnch  more  difficult  to 
lay  down  a  rule  of  general  application,  but,  I 
repeat,  there  has  been  here  of  necessity,  and 


[Chav.  Bit. 


that  ia  important,  a  rebuilding  of  the  mannoit- 
bouse.  Therefore,  if  the  Act  oontuns  simplr 
the  provisions  which  I  have  mentioned,  I  should 
sanction  tbe  sum  which  has  been  expended  in 
that  rebuilding  being  paid  out  of  tbe  capital 
moneys  in  the  hands  of  tbe  trustees.  But  the 
Act  so  provides  that  the  aum  to  be  applied  anther 
tbis  snb-sect.  4  shall  not  exceed  one-balf  of  tbe 
annual  rental  of  the  settled  land.  Now,  the 
annual  rental  of  the  settled  land,  which  is.  of 
coarse,  the  gross  rentsl,  is  sworn  to  be  22,1531. 
Half  of  that—not  exactly  half,  but  with  sufficient 
precision — would  be  ll,076i.  I  am  eatiafied  from 
the  evidence  that  more  than  ll,07t>f.  has  been 
expended,  and  therefore  I  can  at  once  sanction 
that  total  sum  without  going  into  minute  fiiures. 
But  then  the  evidence  ahowa  that  over  17.0001.  has 
been  expended.  The  exact  sum  ia,  17,5181. 12t. 
leaa  1401.  which  is  included  in  the  total  and  can 
be  had ;  so  that  there  ia  17,0002.  odd,  and  if  I  can 
only  allow  ll,076f..  the  rasnlt  will  be  that  tfaa 
tenant  for  life  will  have  to  contribute  out  of 
income  something  like  60001.  of  bis  own  moDpys. 
Now,  it  ia  argued  on  behalf  of  the  tenant  for  life,, 
and  with  much  plausibility,  that,  if  I  cannot  give 
him  the  whole  sum  under  tbe  Act  of  1890, 1  oan 
give  him  the  rest — -that  is,  tbe  difference  betve«i 
what  I  can  allow  and  tbe  total  expenditure— 
under  the  head  of  salvage.  Now,  tbe  court  has 
gone  very  far  in  some  cases  in  allowing  mone;r  to 
be  epent  with  the  view  of  salv^e,  which  really 
means  preservation — that  ia  to  say.  preveoiing 
the  thing  in  question  from  becoming  nothing, 
being  destroyed;  and  I  am  asked  under  tfast 
head  to  sanction  this  expenditure — that  is  to  "sv, 
tbe  difference  between  the  11,0002.  and  the  Vifff^ 
I  do  not  see  my  way  to  do  that.  The  courts  hare 
again  and  again  be^  exceedingly  oareful  ia 
applying  the  doctrine  <rf  salvage.  Jud^  lisw 
applied  it  where  they  thought  it  ought  fairly  to  be 
applied,  and  I  have  myself  applied  it  several  times 
where  I  thought  it  ought  fairly  to  be  applied,  but 
they  have  all,  including  myaelf,  taken  care  to  say 
that  tbe  doctrine  of  salvage  muat  be  looked  ufter 
with  scmpulouB  care,  and  it  seenia  to  me  to 
extend  tbe  application  of  the  doctrine  to  a  case 
of  this  kind  would  be  carrying  it  further  tbao  it 
bad  ever  been  carried  before,  and  carrying  it  to 
a  vet^  dangerous  extent.  I  repeat,  I  see  much 
plausibility  in  tbe  view  put  forward  by  tbis  teu&ut 
for  life,  and  one's  aympatbies,  if  one  may  as  a 
judge  say  so,  are  entirely  with  him.  It  is 
very  hard  that  he  should  have  to  rebuild  tbe 
manaion-bonse  out  of  his  own  income,  but  I 
have  already  pointed  out  that  it  cannot  be 
helped.  But,  of  course,  tbe  house  which  is- 
now  being  erected,  is  a  different  house  from 
that  which  stood  there  before.  I  think  one 
ia  entitled  to  take  judicial  ot^^nisanoe  of  such 
things  apart  from  t£e  affidavits,  and  I  have  no 
doubt  it  IS  a  very  much  improved  manaion-bonse, 
a  modem  made  manaion-houae,  much  more  con- 
venient, and  much  more  valuable,  if  it  were  pos- 
aible to  contemplate  a  sale  of  such  a  property, 
much  more  useful  for  letting,  if  you  like  to  con* 
template  t^at  such  a  place  would  be  let,  and  it  is 
impossible  to  my  mind  for  any  man,  for  a  judge,  or 
any  other  person,  to  say,  so  much  of  this  money 
has  been  expended  in  salvage,  and  so  much  has 
been  expended  in  improvements.  I  am  (wlf 
repeating  what  I  have  already  said,  hnt  whiU  the 
tenant  for  life  wants  me  to  oejs  to  allow  him  as- 
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mnoh  as  I  can  under  the  Act  of  1800,  and  then  to 
allow  Ilim  the  rest  as  aalrage.  Would  it  be  poa- 
mble  for  me  to  allow  the  whole  of  this  as  salvage  P 
I  uy  certainly  not.  If  the  tenant  for  life  was  ap- 
pealing to  me  nov  under  the  head  of  salvage  alone, 
OOB  would  hare  to  go  with  extreme  care  and  see 
how  much  has  really  been  expended  in  preserving 
the  mansion-house,  that  is  to  say,  in  taking  care 
that  there  is  at  the  present  time,  and  shall  Be  for 
those  who  succeed,  such  a  mansion -bouse  as  there 
existed  before  the  present  applicant  succeeded  as 
tenant  for  life.  It  would  be  impossible  for  me  to 
do  that.  It  would  be  still  impossible  for  me  to 
find  out  how  much  more  than  11,000/.,  if 
anything,  has  been  expended  in  salving  the 
property.  I  think  I  should  be  making  a  pre- 
cedent quite  as  strange,  and  going  far  beyond 
that  wlucb  the  court  has  ever  yet  done,  if  I  were 
to  say  that  a  tenant  for  life  could  have  part  as 
the  cost  of  rebuilding  under  the  Act  of  1890,  and 
part  as  salage.  I  say  so  particularly,  because  it 
seems  to  me  that  it  is  impossible  to  discriminate 
between  what  has  been  spent  as  salvage  and 
what  has  not.  Therefore  the  order  I  muse  make 
is  this :  "  The  conrt  being  of  opinion  that  sums 
in  excess  of  11,0761.,  being  one-half  of  the  annual 
rental  of  the  settled  estates,  have  been  expended 
in  the  rebuilding  of  the  principal  mansion-house, 
on  such  estates,  authorises  the  application  of  such 
sums  by  the  truateea  out  nf  capital  moneys  in 
their  hands ;  and  I  can  also  authorise  the  expen- 
diture of  the  140/.,  which  I  have  already  men- 
tioned, which  ia  included  in  the  17,000/.,  for  the 
tank  and  other  works  there,  and  (d)  269/.  5s.  5^. 
for  the  construction  of  tanks  or  reservoir  pipes 
in  connection  with  the  estate  itself  on  the  farm." 
1  have  written  down  the  words  which  I  have  read 
because  I  think  it  is  desirable  to  restrict  the 
sanction  <A  the  court  to  the  rebuilding  of  the 
principal  mansion-house.  I  observe  that  the  amend- 
ment of  the  summons  has  introdnoed  some  words 
about  other  oonsequantial  works  which  I  do  not 
find  in  the  Act,  and  which  I  think  ought  not  to 
ai^>ear  in  an^  order  of  the  court.  The  oasts  as 
between  solicitor  and  client  will  be  paid  out  of 
the  capital  moneys. 

Solicitors :  Philpoi  and  Monrell,  for  PoiU,  Pott$, 
and  Gardner,  Cheeter. 


Itay  27  and  31. 
(Before  Btbne,  J.) 
Jabed  v.  Cleubnts.  (a) 
Vendor  and  purchaser  —  Equitable  mortgage  — 
Memorandum  and  depoait  of  iitle'deedi- — Sale 
by  mortgagor — Notice — Forged  receipt  on  mejno. 
randum — Purchaser  vnth  legal  estate  and  pos~ 
sesaion  of  title-deeds — Priority. 

J.  T.,  the  purchaser  of  two  leasehold  houses,  c^plied 
to  his  solicitor,  C.  P.,  to  find  him  450/.  to  com- 
plete his  purchase.  The  plaintiff,  another  client 
of  C.  P.,  found  the  money,  and  J.  T.  signed  a 
Tnemorandum  of  deposit  in  favour  of  the  plaintiff 
for  the  money  so  advanced  and  charged  the  houses 
comftrised  in  the  title-deeds  deposited  by  way  of 
e^[tntable  mortgage  ttfith  the  repaym£nt  of  the 
loan  with  interest.  The  title-aeeds  remained 
vrith  C.  P.  as  plaintiff's  solicitor.  Subsequently 

(«)  BeporMd  bjE.L  Hofkibb,  Esq.,  BftirlaMr-At-Ltw. 
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/.  T.  contracted  to  sell  the  tivo  houses  to  the 
defendant,  C.  P.  acting  as  his  solicitor  in  the 
matter  of  ike  sale.  The  abstract  of  title  did  not 
disclose  the  equitable  mortgage ;  but,  on  searching, 
the  defendant's  solieitors  discovered  its  eansfenca 
and  required  the  same  to  be  iiadiargti.  The 
purcliase  teas  completed,  and  an  assignment  of 
the  property  by  the  vendor  to  the  defendant 
pcusmg  the  legal  estate  was  executed,  and  at 
the  same  time  the  memorandum  of  deposit  with 
what  purported  to  be  a  receipt  by  the  pliintiff 
for  alt  moneys  due  on  the  security  was  handed 
to  the  defendant's  solicitor  together  with  the 
title-deeds.  The  signature  to  the  receipt  was 
not  that  of  tl.e  plaintiff,  but  a  forgery  committed 
by  C.  P. 

Held,  that  the  purchaser  having  the  legal  estate 
and  possession  of  the  title-deeds  was  not  entitled 
to  hold  the  property  free  from  the  mortgage,  and 
that  the  equitable  mortgagee  was  not  deprived 
of  his  priority. 

The  question  for  decision  in  this  case  was,  which 
of  two  innocent  parties,  a  purchaser  and  an  equit- 
able mort^gee,  was  to  suffer  by  the  fraud  of  a 
solicitor  named  Charles  Parr. 

The  facts  so  far  as  material  were  as  follows : 

In  Jan.  1897  one  Joseph  Taylor  pnrohased  two 
leasehold  houses,  and  asked  his  solicitor,  Charles 
Parr,  to  find  him  450f.  to  complete  his  purchase. 

At  Parr's  request  the  plaintiff  found  the  money 
and  the  pui-chase  was  completed,  and  the  houses 
were  duly  assigned  to  Taylor. 

On  the  15th  Jan.  1897  Taylor  signed  a  memo- 
randum of  deposit  in  favour  of  the  plaintiff  for 
the  450/.  so  advanced,  and  chained  the  houses 
comprised  in  the  title-deeds  deposited  by  way  of 
equitable  mortgage  by  way  of  security  to  the 
plaintiff,  with  the  lepAyment  of  the  sum  of  4501. 
with  interest  thereon  at  5/.  per  cent,  per  annum. 

Charles  Parr,  acting  as  the  plaintifTs  solicitor, 
kept  these  title<deeds  in  his  castody. 

A  receiving  order  in  bankruptcy  was  made 
against  Taylor  in  Sept.  1893,  and  xesoinded  in 
Jan.  1899. 

In  July  1899  Taylor  contracted  to  sell  thrae 
two  houses  to  the  defendant  for  630/.,  and  again 
employed  Pdrr  as  his  solicitor  in  the  matter  of 
this  sale.  The  absti-act  of  title  as  delivered  to  the 
defendant  did  not  disclose  the  equitable  mortgf^ 
of  Jan.  1897,  but,  on  searching  ths  file  in  bank- 
ruptcy to  satisfy  themselves  that  the  receiving 
order  had  been  discharged,  the  purchaser's  solici- 
tora  discovered  the  existence  of  the  equitable 
mortga^  in  favour  of  the  plaintiff,  and  they 
thereupon  wrote  requiring  it  to  be  discharged. 
To  this  Parr  replied  that  he  was  prepared  to 
hand  over  the  memorandum  of  deposit  with  a 
receipt  endoi-sed  on  oompletiou.  This  answer 
being  considered  satisfactory,  on  the  lOth  Aug. 
1899  the  purchase  was  oomptoted,  and  an  ass^- 
ment  of  the  property  by  the  vendor  to  the  defen- 
dajit  passing  the  legal  estate  was  executed,  and  at 
the  same  time  the  memorandum  of  deposit,  with 
what  purported  to  be  a  receipt  signed  by  the  plain- 
tiff for  all  money  due  on  toe  security,  was  handed 
over  to  the  defendant's  solicitor,  together  with  all 
the  title  deeds  relating  to  the  property.  This 
receipt  was  dated  the  10th  Aug.  1897.  The  sign- 
ature on  this  receipt  was  not  that  of  the  plaintiff, 
who  knew  nothing  about  the  transaction,  but  was 
a  forgery  eommitted  by  Charles  Parr.   Interest  on , 
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this  mortgage  waa  reg'iilarlf  paid  to  tbe  plaintiff 
hj  Parr,  fii-at  as  Taylor's  solicitor  and  after- 
wards from  Jan.  1897  till  the  year  liiOl  when 
he  absconded,  oat  of  bis  own  pocket.  No  portion 
of  the  4501.  had  been  paid  to  the  plaintifE. 

The  plaintifC  commenoed  tiiis  aoti<»i  to  establish 
tbe  priority  of  hie  oharae  against  tbe  defendant. 

The  aotum  was  triea  with  witnesses,  and  tbe 
court  found  that  the  plaintiff  bad  been  guilty  of 
no  negligence  or  misconduct  in  allowing  tbe  title 
deeds  to  remain  in  the  caetody  of  his  solicitor. 

Jihrton,  K.G.  and  MetJuid  for  tbe  plaintiff. — 
The  defendant  purchased  with  express  notice  of 
this  equitable  mortgage,  and,  owing  to  the  forged 
receipt,  this  mortgage  as  a  fact  was  not  oia- 
ohaxged,  therefore  the  mort^^gee  has  priority 
over  the  purchaser.  The  title  deeds  were  pro[>erly 
'left  by  the  plaintiff  in  the  custody  of  his  solicitor, 
and  he  was  guilty  of  no  n^ligenoe  or  misconduct 
in  leaving  those  deeds  with  his  solicitor.  They 
referred  to 

Fisher  m  Mo^sffes,  SUk  edit.,  p.  19,  par.  86- 

Botaden,  K.G.  and  W,  H.  Cozent-Hardy  for  the 
'  defendant. — STo  precatiti<»u  were  omitted  by  the 
purchaser,  and  it  was  believed  that  this  mortgage 
had  been  dischurged.  The  purchaser  was  deceived 
by  a  forged  receipt.  The  defendant  obtained  the 
legal  estate,  and  has  had  possession  all  tbe  title 
dmds,  and  this  is  sufficient  to  protect  iiim  a^nst 
the  plaintifPs  claim : 

Batcliffa  T.  Barnard,  2i  L.  T.  Bep.  215 ;  L.  Bep. 

6  Ch.  652 ; 

BMlay  V.  BamM,  69  L.  T.  Bep.  542 ;  (1894)  1  Cb. 

25; 

Hewitt  V.  Looasmore,  9  Hare,  449. 

The  answer  made  to  the  inquiry  about  this  equit- 
■able  mortgage  by  Parr  was  a  reasonable  one,  and 
we  were  not  bound  to '  make  farther  inquiries 
when  the  memorandum  with  tbe  rec^pt  enclosed 
■was  produced : 

/onu  T.  Wmianu,  24  Baav.  47  : 

Gaintttorough  t.  Wateombs  Terra  Cotta  Company, 
53  L.  T.  Bep.  116. 
This  case  is  different  to  tbe  case  where  a  legal 
'  estate  is  acquired  to  cure  a  defective  title : 

PHeher  T.  RawUna,  25  L.  T.  Bep.  921 ;  L.  Bep. 

7  Ch.  259. 

Norton,  K.C.  in  reply. — The  defendant  pur- 

■  chased  with  notice  of  an  incumbrance,  which  is, 
as  a  fact,  still  snbmsting.  The  cases  dealing  with 
ihe  probsotion  afforded  uy  the  legal  estate  do  not 
apply  to  a  case  like  the  present.   There  appears 

'to  be  no  reported  case  directly  in  point. 

Cur.  adv.  vult. 

May  31.— Btbne,  J. — Tbe  defendant  having 
•  contracted  wiUi  one,  Taylor,  for  the  purchase  of 
certoin  leasehold  propcoty,  her  soUcitora  were 
fninished  with  an  aostraot  of  tilie  which  did  not 
'  diacloae  an  existing  equitable  incumbrance  created 
by  memorandum,  and  d^iosited  with  title-deeda 
in  favour  of  the  plaintiff.   Upon  searching  the 
'file  in  bankruptcy  to  satisfy  themselves  that  a 
reo^ving  order  which  had  been  made  against  the 
vendor  had  been  discharged  (as  in  fact  it  had 
been),  the  purchaser's  sohcitors  got  notice  of  the 
existcmce  of  the  incumbrance  in  favour  of  the 
plaintiff,  and  they  thereupon  wrote  to  the  vendor's 
solicitor  as  follows :  "  Dear  Sir, — 3  and  4,  Mom- 
ingtou-villas.   We  have  to-day  made  tbe  usual 

■  searches ;  but  we  thought  it  necessary  to  inspect 


ICuAX.  Bit. 


the  bankruptcy  proceedings  to  see  that  the  rec^v< 
log  order  that  had  been  made  had  been  diBchargal 
We  see  that  in  these  f>roceedingB  it  was  stated 
that  Nob.  3  and  -i,  Momington-TiUas  were  mbjeet 
to  a  morteagje  for  4501.  Please  let  ns  have  aa 
abstract  ofthis  mort^a^  and  the  discharge  of  H." 
A  telephonic  communication  then  pawed,  the 
effect  of  which  is  given  in  the  next  letter,  and  on 
the  5th  Aug.  lS99areply  was  sent:  "Dear Sirs, 
— Re  3  and  4,  Homingtoa-villas,  I  am  in  reodpt 
of  yours  of  yesterday,  and,  as  I  informed  you  on 
the  telephone  this  morning,  the  mort^^age  70a 
refer  to  is  a  mere  memorandum  of  deposit  of  deeds, 
and  I  shall  be  prepared  to  hand  you  the  same  wltii 
receipt  indorsed  on  completion.  I  trust  you  will 
be  able  to  arrange  for  completion  one  day  dorinz 
next  week  as  I  want  to  get  away  by  the  14th. 
Tbe  defendants'  solicitors  were  satisfied  with  fiiiB, 
and  completion  took  place  in  due  course  on  the 
10th  Aug.  1899,  when  an  assignment  of  the  pro- 
by  the  vendor  to  the  defendant  passing  Uti 
estate  waa  duly  delivered.  At  Uie  same 
time  the  memorandum  of  deposit  with  what  pur- 
ported to  be  an  added  rec«pt,  dated  tbe  aaaia 
lOtb  Aug.  1899,  in  due  form  for  all  moneva  doe 
on  tbe  securiW,  signed  by  tbe  plaintiff,  was  banded 
over  to  the  defendant's  solicitors  together  with 
tbe  title  deeds  relating  to  the  proper^.  In  fact, 
the  signature  to  the  reodpt  was  not  that  of  tbe 
mortgagee  who  knew  nothing  about  the  trans- 
action, but  was  a  forgery  committed  by  tbs 
solicitor  acting  for  the  vendor,  the  mortgagor. 
The  memorandum  of  deposit  and  title  deeds  were 
in  the  hands  of  Charles  Parr  tbe  solicittn-,  having 
been  left  with  him  for  safe  custody  by  the  pltun- 
tiff ;  but  1  cannot  find  that  he  had  any  authori^. 
either  express  or  implied,  to  deal  in  any  way  «iUt 
these  documents.  No  reasonable  precantion  was 
n^lected  by  the  purchaser ;  nor  was  the  plaintiA 
the  mort^^ee,  guilty  of  any  negligenoe  or  nus* 
conduct.  Under  tluae  drcamstanceui,  the  questaon 
arises  whether  the  defendant,  having  the  legal 
estate  and  possession  of  the  title  deeds,  is  entiUed 
to  bold  the  property  free  from  the  mortgage,  or 
whether  the  plaintiff  as  equitable  mortgagee  can 
uphold  his  security.  I  thuik  that  the  contenti(m 
of  the  plaintiff  must  prevail.  Thei«  was  a  snb- 
sisting  charge  in  his  &vonr,  of  which  the  defffli* 
daut  nad  notice  prior  to  the  payment  of  the 
purchase-money.  Having  this  nouce,  it  was  for 
the  defendant  or  his  solicitors  on  his  behalf  to 
be  satisfied  that  the  incumbrance  was  disoharged 
before  parting  with  the  money.  The  defendant's 
solicitors  were  satisfied  with  what  appeared  to 
be,  but  was  not  in  fact,  sufficient  evidence,  and  1 
am  unable  to  say  that  the  fraud  practised  upon 
them  by  the  vendor's  solicitor  enabled  the  draan* 
dant  to  stand  in  the  same  position  aa  if  he  had 
never  had  notice  of  the  charge.  If  the  airangfr 
ment  had  been  that  the  equitable  mortgagee 
should  join  in  the  assignment  to  the  defendan^ 
and  he  had  not  joined  but  some  person  had 
fraudulently  personated  him  and  forged  bis  name 
at  the  oompleti(m,  the  point  would  have  appeared, 
I  think,  clear,  but  the  principle  seems  to  me  tbe 
same.  The  case  is  a  hard  one  upon  the  defen- 
dant, and  not  the  less  so  because  if  less  diligence 
had  been  shown  by  tbe  gentieman  who  actoally 
made  the  search  in  bankruptcy,  the  mortgage 
would  probably  never  have  been  disclosed  and 
the  purchaser  could  then  have  claimed  to  be  « 
purchaser  for  value  without  notioej  but,  on  the 

Digitized  by  Google 


Jabed  v.  Glkxbbts. 


Aug.  90,  1902.3 


THE  LAW  TIMES. 


[Vol.  LXXXVI.-889 


Ghan.  Div.] 


other  hand,  a  decision  against  the  plaintiff  would 
have  been  equally  hard  upon  him,  as  he  would 
have  been  deprived  of  his  security  without  any 
default  on  his  part  by  the  fraud  for  which  I  feel 
bound  to  hold  the  defendant  must  suffer  instead. 
A  point  was  taken  that  the  memorandum  of 
deposit  did  not  operate  as  a  chat^,  because  the 
property  included  in  it  was  not  described,  but 
inasmuch  as  the  mortoagor  and  mortgagee  as 
well  as  the  ptircbaser  alllniew  and  acted  upon  the 
footing  that  the  property  intended  to  be  dealt 
with  by  the  memorandum  was,  as  in  fact  it  was, 
that  to  which  the  deposited  deeds  related,  and  as 
the  deposit  alone  would  have  created  an  effectual 
oharee,  I  do  not  think  that  this  objection  is 
well  founded  or  can  affect  the  xesnlt. 

Solicitors:  Wat$on,  Dyer,  and  Bydon;  Shep- 
heard$  and  Walter*. 


Tkuraday,  May  1. 

(Before  Fabwbll,  J.) 

Be  DA.TI8;  Qkiffith  v,  Davis,  (a) 

Donatio  mortis  cauea — Delhery  of  a  cheque  accom- 
panied by  a  loritten  request  that  a  third  party 
$haU  pay  tame  to  donee  after  decease  of  donor— 
Oiff  deelared  invalid. 

An  invalid  hidy  with  the  help  of  a  friend  aenf  three 
cheques,  each  for  the  turn  of  1001.,  made  out  to 
three  different  persona,  to  another  friend  of  hers 
with  a  letter  couched  in  the  following  terms : 
Misa  Davis  loishes  me  to  send  you  the  three 
ineloaed  ehequea  for  you  to  heap  for  her,  and  in 
ease  of  her  death,  and  than  see  the  said  persona 
have  the  money,  £e*'  Mita  D.  died  upon  the 
ftAlowing  day. 

C^pon  an  originating  summons  taken  out  by  the 
executor  to  ascertain  tohether  he  was  justified 
in  paying  the  three  sums  of  1001.  : 

Held,  that  there  had  been  no  valid  donatio  morUs 
causA,  and  that  the  eMCufor  was  not  at  liberty 
to  honour  the  cheques. 

Obioinatinq  snuHONS  to  determine  (infer  alia) 
whether  the  plaintiff  as  executor  of  Mary  Ann 
DaTis,  who  died  on  the  I5th  IhCarch  1900,  was  at 
liberty  to  pay  the  amount  of  three  cheques  for 
1001.  each,  drawn  by  the  testatrii  in  favour  of 
William  Davis  (since  deceased)  and  the  defendants 
Eliza  Davis  and  Florence  Elizabeth  Davis  respec. 
tively,  and  delivered  by  her  on  the  day  preceding 
the  date  of  her  death  to  one  W.  Sandoe. 

On  the  14th  March  1900  H.  E.  HoUis  sent  the 
cheques  in  question  to  Mr.  Sandoe,  together  with 
the  following  letter : 

Miss  Dftvia  wishes  me  to  tend  70a  the  three  inolosed 
ofaeqaea  for  you  to  keep  for  her,  and  in  obm  of  her 
daati),  uid  then  see  the  said  persons  have  the  money. 
She  eeems  h  to  worry  aboat  tham  thatwethmk  it  better 
to  Bead  to  yoa  at  onos ;  bnt  we  do  hope  her  life  maj  yet 
be  spKred,  thoagh  ilie  oertainlj  is  very  serioiuly  ilL  I 
am  beyond  ffriered  (sic)  to  ste  her  ao  ohuged  in  so  short 
a  time,  and  with  hernuuiy  oomplainti  (ert  itwlll  be  hard 
tm  her  to  get  over  it. 

By  her  will,  dated  the  7th  Jan.  1899,  the 
deceased  bad  bequeathed  to  William  Davis  {inter 
alia)  the  sum  of  IftOi. ;  and  she  had  also  bequeathed 
to  Eliza  Davis  the  sam  of  150Z.  then  due  from 
SUza  Davis  to  the  testatrix. 

(a)  Bepor.ed  bj-  W.  Talk5Iire  Bali,  Esq.,  Barrister-st-rAw. 
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On  the  testatrix's  death  the  cheques  were 
delivered  by  Mr.  Sandoe  to  the  several  payees, 
who  presented  the  same  for  payment ;  out,  in 
consequence  of  the  bank  having  notice  of  t^e 
testatrix's  death,  the  obeques  were  not  paid. 

The  executors  of  William  Davis  and  the  defen- 
dants Eliza  Davis  and  Florence  Elizabeth  Davis 
claimed  payment  of  the  amounts  of  the  cheques. 

The  defendant  Eliza  was  the  widow  of  the  tes- 
tatrix's late  brother  George  Davis  named  in  her 
will,  and  the  defendant  Florence  Elizabeth  Davis 
was  the  widow  of  William  Davis. 

Ford  for  the  summons. 

Bramicell  Davis,  £.C.  and  Oatey  for  one  of  the 
donees. — Although  it  is  clear  that  the  mere  gift 
of  a  cheque  is  not  per  se  a  donatio  mortis  eausd, 
the  delivery  of  a  cheque  with  a  letter,  as  in  this 
case,  amounts  to  a  direction  to  a  person  having 
money  of  the  testatrix,  to  hand  it  over  to  persons 
named.    He  referred  to 

Rolls  V.  Pettrce,  36  L.  T.  Rep.  438  ;  5  Ch.  Div.  730; 

T<ite  T.  Hibbert,  4  Bro.  C.  C,  286 ; 

Yeol  Y.  Feal.  27  Beav.  303. 

Hewitt  for  the  two  other  donees. 
Ford  in  reply. 

Fabwbu,,  J. — I  oannot  come  to  tiie  oonolauon 
that  the  delivery  of  any  one  of  the  three  diequee 
in  the  manner  described  amounted  to  a  donatio 
mortis  causa.  The  facts  di  the  ease  are  simple. 
The  day  before  her  death  the  testatrix  instructed 
a  Miss  Eliza  Holli«  to  write  the  following  letter 
to  Mr.  Sandoe.  [His  Lordship  here  read  the 
letter  above  set  out,  and  continued :]  She  also 
instructed  Miss  Hollis  to  forward  the  three 
cheques.  Inasmuch  as  a  cheque  cannot  be  the 
subject  of  a  good  donatio  mortis  causa,  it  is  clear 
that  sending  it  in  the  manner  above  described  is 
not  a  gift  on  trust,  and  it  is  also  clear  that  there 
was  no  immediate  donatio.  I  adopt  the  reasoninjif 
of  Cotton,  L.  J.  in  the  case  of  Be  Hughes  (59  L.  T. 
Bep.  586;  36  W.  B.  821).  In  that  case,  a  man 
having  made  his  will  in  1880,  by  which  he  gave 
the  income  of  his  property  to  his  wife,  fell  111  in 
1887,  and,  being  in  anticipation  of  death,  signed 
the  following  document :  "I  ffive  all  mj  insnranoe 
money  that  le  coming  to  me  co  my  wife  B.  for  her 
own  use,  as  well  as  200Z.  in  the  bank.  This  is 
my  wish.  Signed  A  Witness  C."  This  docn-- 
ment  was  plaiced  with- the  will  and  remained  there  - 
until  the  death  of  the  testator.  It  was  argued 
{inter  alia)  that  this  amounted  to  a  valid  donatio 
mortis  causa.  Cotton,  L.J;  in  the  course  of  his  ■ 
judgment  said:  "It  has  been  argued  that  the  ' 
gift,  or  so-oalled  gift,  may  operate  as  a  donatio 
mortis  caus'l;  but,  in  myopinion,  this  argument 
cannot  succeed.  If  a  chattel  or  a  deposit  note 
be  handed  over  by  a  person  in  contemplation  of 
death,  so  as  to  confer  a  complete  title  on  the 
donee,  there  may  be  a  good  donatio  mortis  causd. 
But  the  subject  of  this  alleged  gift  was  not  pro- 
perty the  tdtle  to  wfaiob,  or  uie  evidenoe  of  title 
to  which,  passes  by  deUvery,  to  whidi  property 
alone,  speaking  generally,  the  dootrkie  ot  donatio 
mortis  eauad  applies."  I  apply  that  judgment  to 
the  present  oaae  by  saying  that  a  cheque  is  not 
the  proper  subject-matter  of  a  donatio  mortis 
caus".  The  testatrix  merely  attempted  to  make 
a  will  by  means  of  an  unattested  document. 

Solicitors :  C.  J.  Brayshaw ,-  C.  T.  Courtney- 
Lewis,  for  W.  Langley  Smith,  Glouo^ter, 
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Wednesday,  Jtiiw  25. 
(Before  Farwell,  J.) 
Be  Chbhoweth  ;  Ward  v.  Dwbllbt.  (a) 
■Qavelkiiid — Cuttom  of — MaU  heirs— Degree$  of 
Temotene$t. 

The  eutiom  of  gavelkind  it  the  common  Imo  of  the 
land  in  Kent,  and  htnde  held  thereunder  deaeend 
to  male  heirs  in  all  degree*  of  reittoteneet. 
Adjourned  suhxonb. 

By  his  will  dated  the  27th  Not.  1899  the  testator 
alter  makinf;  certain  pecumuy  bequests  devised 
and  bequeathed  all  his  real  and  personal  estate  unto 
and  to  the  use  of  F.  H.  Ward,  aie  heirs,  executors, 
and  administrators,  upon  trust  to  sell  and  there- 
ont  pay  his  funeral  and  testamentary  exposes 
and  the  lefties,  and  hold  the  residue  "  upon 
trust  for  such  of  my  nephews  and  nieces,  children 
of  William  Harris  Dwelley,  living  at  tny  death 
as  being  bods  or  a  son  shall  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry,  and  if 
more  than  one  in  equal  shares."  And  heappointed 
F.  H.  Ward  sole  executor  thereof. 

The  testator  shortly  afterwards  died,  and  the 
will  was  duly  proved  on  the  8th  May  1900  by  F.  H. 
Ward. 

lb  was  subsequently  ascertained  that  William 
Harris  Dwelley  was  a  bachelor,  and  this  summons 
was  taken  out  by  the  executor  asking  whether 
the  gift  was  in  these  circumstances  void  For 
uncertainty,  and,  if  so,  whether  the  testator's 
heir-at-law  or  heir  or  heirs  according  to  the 
custom  of  gavelkind  (the  real  estate  being  in 
Kent)  and  the.  next  of  kin  were  respectively 
entitled  thereto. 

By  an  order  made  on  the  16th  May  1901  it 
was  declared  that  there  was  an  intestacy  of  the 
testator's  residuary  estate,  and  inquiries  were 
ordered  as  to  who  was  the  heir-at-law  and  who 
were  the  heir  or  heirs  according  to  the  custom  of 
gavelkind  living  at  the  time  of  the  testator's 
death  respectively. 

In  pursuance  of  these  inquiries  the  master 
fonnd  nimself  unable  to  determine  who  were  the 
heirs  in  gavelkind,  and,  as  only  liberty  to  apply 
was  given  by  tiie  order,  it  was  neoesBaiy  that  the 
opinion  of  the  judge  should  be  taken  before  the 
certificate  vas  completed.  Accordingly  the 
summons  to  proceed  upon  the  inquiries  was 
adjourned  hito  court.  The  master  had  found 
that  there  was  not  sufficient  evidence  that  the 
property  had  been  disgavelled,  and  therefore  held 
that  the  land  must  be  presumed  to  be  gavelkind 
land. 

The  testator  left  no  children  or  nephews  or 
nieces,  his  only  living  male  relatives  at  the  time 
of  his  death  being  two  first  cousins  and  the 
children  of  a  deceased  first  cousin. 

The  question  which  arose,  therefore,  upon 
the  summons  was  whether  the  rule  of  the  parti- 
bility  of  gavelkind  land  among  all  the  nearest 
male  relatives  extended  beyond  brothers  uid  their 
issne  to  the  issne  of  nndes,  or  whether  the  iasue 
of  brothers  of  the  deceased  having  failed,  the 
common  law  rule  of  descent  was  applicable. 

H.  L.  Lewis,  for  the  Bummons,  stated  the 
facts. 

Jenkim.'K.C  andif.  Greemcood  for  the  heir-at- 
law  .—The  presumption  is  always  in  favour  of  the 

(a)  Reported      A.  "Vf.  Ohabtie,  Biq.,  Burimr-st-Lftw. 
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common  law,  and  the  contrary  must  be  proved 
Though  a  custom  may  extend  to  brothers  and 
sisters,  it  does  not  consequently  extend  further : 

Uu-jgletonv.  Barnett.  2  U.  &  N.  C53; 
Book  V.  Hook.  1  H.  &  M.  43. 

On  the  whole,  we  submit  the  authorities  are  in 
our  favour.  You  have  otherwise  to  find  here  four 
stirpes,  and  they  each  take  aocordii^  to  the 

custom : 

fiac.  Abr.  641. 

lUpjohn,  K.C. — That  is  contrary  to  what  he  aays 
under  gavelkind.  J 

1  Coke  840a,  seat.  210,  and  note  of  Hr.  F.  Har- 
greavei,  sect.  225. 

We  admit  that  the  authority  of  Robinson  on 
Gavelkind  is  against  us,  and  that  other  writms 
share  the  opinions  there  stated.  See 

Bobinaon  on  QAvelkiad,  3rd  edit  (1822),  116n  ; 

Cbittr  on  Desosnts,  183. 
[Faewell,  J.— In  Cole  v.  Wade,  referred  to  in 
Mr.  Wilson's  note  on  Bobin8on,p.ll7,it  washeldin 
1657  that  one  instance  of  a  custom  was  enongh.1 
Elton,  in  his  edition  of  Robinson,  says  that  se<xmd 
cousins  and  those  once  removed  were  accepted 
as  co-heirs.  But  there  is  no  reported  oaae  really 
in  point,  and  your  lordship  has  to  choose  between 
the  opinions  of  experts. 

Upjohn,  K.C.  and  Stainer  for  the  heirs  in 
gavelkind. — We  say  (1)  that  apart  from  statute 
the  authorities  are  conclusive  in  our  favour ;  (2) 
inasmuch  as  the  custom  is  not  against  common 
law  or  common  right  there  is  not  that  presump- 
tion on  which  the  heir-at-law  relies.  It  is  a 
different  case  from  a  manorial  custom  by  excep- 
tion from  the  common  law ;  (3)  if  this  case  comes 
within  those  cited,  then  there  is  ample  evidence 
of  the  existence  of  instsnces  where  heirs  have 
taken  beyond  those  in  the  degrees  here.  Then 
are  two  statutes  which  bear  on  the  case,  17  Ed.  % 
0.  16,  Oe  Prerogative  Regis,  and  31  Hen.  S,c.S, 
the  disgavelling  Act.  Those  Acts  show  that  the 
custom  of  deroent  entre  let  males  is  nniTanaL 
The  following  authorities  are  also  in  point : 

2  Ed.  3,  Ysarbook,  fa  12,  No.  5 ; 

3  Ed.  3,  Yearbook,  pi.  38  ; 
5  Ed.  3,  Yearbook,  fo.  64 ; 
8  Ed.  3,  Yearbook,  p.  42  ; 

26  Hen.  8,  Yearbook,  p.  4,  No.  19. 

Elton,  at  p.  19  of  bis  edition  of  Robinson,  sets 
out  quotations  from  Glanville  and  Bracton,  and 
distingaishes  between  tenancy  by  knight  service 
and  common  socage.  The  latter  was  the  common 
tenure  Ibefore  the  Conquest : 

Doe  d.  Long  v.  Laming,  2  Burr.  1100.    See  aleo 

Brooke's  Abr.  186; 

3rd  Report  of  the  Beal  Proper^  Commissioiien, 

p.  9; 
Co.  Litt.  140a ; 
IBoU.  Abr.  623,A2; 
Lambarde's  Peiambalatton  of  Cmt,  483 ; 
Somner  on  GaTelkind,  p.  53  ; 
Bac.  Abr.  54 ; 

Watkioa  on  Detoente,  3rd  edit.,  113. 
Jenkins  in  reply. — Tou  must  show  in  gavel- 
kind what  the  custom  is.  The  cases  turn  on 
descriptive  words  showing  the  gavelkind  tenoie; 
but  the  question  here  is,  who  is  the  heir  ?  Asd 
the  conrt  is  asked  to  decide  whether  the  custom 
gives  the  land  to  male  heirs  generally.  The 
statutes  which  have  been  referred  to  were  passed 
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for  an  altoKether  different  purpose.  The  rale  no 
donbt  ap^ies  within  certain  degrees  of  con- 
sanguinity, but  otherwise  it  is  not  strioUy  true. 
■Oooding  v.  Gooding,  refeiTed  to  in  Mr.  Wilson's 
note  on  Robinson,  p.  117,  is  ia  oar  favour.  Hook 
T.  Hook  {ubi  8up,)  shows  how  that  case  ought 
to  be  approached.  If  it  were  the  old  common 
law,  that  was  cnatomarj  and  the  custom  must 
be  ascertained  now.  The  men  of  Kent  were 
confirmed  in  their  privileges  in  the  time  of 
Edward  I. 

Fabwbll,  J. — The  question  I  have  to  deter- 
mine ia  whether  the  customary  descent  in  gavel- 
kind stops  at  the  relationship  of  brothers  and 
their  issae,  or  whether  it  eztands  to  all  branches 
and  degrees  of  relaUonsbip  however  remote.  In 
mj  opinion,  this  is  really  a  question  of  lo-ir,  and 
not,  as  Mr.  Jenkins  has  said,  a  qaesUon  of  fact. 
I  regard  It  in  this  light :  Gavelkind  is  pat  in  Mr. 
Elton*s  edition  of  Robinson  on  Gtavelkind  thus  at 
p.  28  :  "It is  plain  that  the  continuance  of  this 
custom  in  Kent  stood  in  no  need  of  any  confirma- 
tion from  the  Gonquerar,  since  it  was  in  hia  time 
the  common  law  of  the  kingdom  and  in  the 
third  edition  of  Robinson,  at  p.  50,  thus :  "  From 
the  judicial  knowledge  of  our  castom  it  follows 
that  if  heirs  in  gavelkind  bring  an  action  ancestral 
and  declare  on  the  custom,  it  cannot  be  traversed 
that  there  is  no  such  custom  of  gavelkind,  for  it 
ia  the  common  law  where  it  ia  used ;  and  it  is  of 
record  and  known  at  the  common  law,  and  there- 
fore twelve  men  shall  not  make  trial  it."  The 
materiality  of  that  appears  to  be  this :  In  the 
oasa  of  an  ordinary  castou  as  the  oaatom  of  a 
manor,  that  is  a  oontxaTention  of  the  common 
law.  The  oastom  has  to  be  proved  and  depends 
■on  the  nser  of  it  which  is  proved.  I  entirely 
accept  Mr.  Jenkins's  proposition  taken  from  the 
judgment  of  Grompton,  J.  in  Mugghton  v. 
Bamett  (ubi  sttp.)  that "  the  authorities  seem  to 
me  to  establish  the  rule  that  proof  of  a  custom 
■of  descent,  contrary  to  the  coarse  of  the  common 
law,  prevailing  in  a  nearer  degree  of  con- 
sangainity  is  no  proof  of  such  custom  extending 
to  a  more  remote  degree."  That  appears  to  be 
irrelevant  as  an  authority  aa  to  what  ia  in  fact  a 
portion  of  the  law  of  the  land,  l>ecauBe  in  Kent 
gavelkind,  aa  Robinson  sajs,  is  the  common  law 
of  the  land.  Now,  in  order  to  ascertain  what  is 
the  common  law  where  there  are  no  deciaions,  it  is 
always  the  praotice  of  the  court  to  refer  to  the 
opinions  of  perwms  who  are  deceased  and  ware  con- 
sidered learned  in  that  department  of  the  law. 
The  common  law  of  England  is  itself  unwritten, 
and  was  d  general  custom  in  its  origin.  In  order 
to  ascertain  what  it  is  when  there  are  no  deci- 
sions to  guide  the  court  one  must  have  regard 
to  the  wisdom  of  our  anoeators  as  to  what  was 
their  view  of  the  law.  It  is  to  me  reasonably 
plain  on  the  anthoritiee  cited,  assuming  it  to  be  a 
qnestion  of  law  and  not  of  fact,  that  the  opinions 
of  the  great  majority,  if  not  of  all  the  persons 
learned  in  the  law  which  have  been  cited,  are  in 
favonrofthe  generality  and  partibUity  of  gavel- 
kind lands  among  all  descendants.  To  begin  with 
the  report  ,of  the  Real  Property  Gommisaioners 
—these  reports  are  extremely  valuable  on  a  ques- 
tion <rflaw,  although  I  have  my  doubts  as  to  their 
admiadbility  on  a  qnestum  of  fact  They  are  the 
•essenoe  of  the  expression  of  opinion  <a.  learned 
persona  who  were  summoned  to  asdst  the  oom- 
nuBsionerB  in  tiwir  inquiiy.   In  tiw  Uiird  report, 
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at  p.  8 — Gavelkind — I  find  this:  "This  castom 
prevails  with  respect  to  socage  lands  over  almost 
the  whole  of  the  county  of  Kent,  and,  in  a  qualified 
manner,  over  copyhold  lands  in  various  parts  of 
the  kingdom.   It  is  attended  with  many  serious 
practical  inconveniences  which  do  not  admit  of 
an  efEectual  cure  except  by  its  abolition.  The 
principal  peculiarities  which  distinguish  socage 
land  subject  to  the  custom  of  gavelkind  from  free 
and  common  socage  ai-e  (1)  That  the  land  descends 
to  all  males   in  equal  degree  in  equal  shares." 
This  perfectly  general  statement  is  not  confined 
in  its  sense  to  brothers,  for  it  says  "  all  mal^," 
and  is  consistent  both  with  the  old  authoritiee 
cited  to  me  and  also  with  the  Acts  of  Parliament. 
To  my  mind  the  disgavelling  Act  of  32  Hen  8  Is 
particularly  important,  because  the  L^islature 
thought  it  there  necessary  not  merely  to  disgavel, 
but  to  go  on  and  declare  that  the  common  law 
should  apply  to  the  land  so  diagavelled.   If  the 
custom  were  similar  to  a  manorial  custom  con> 
trary  to  the  common  law  when  abrogated,  the  old 
common  law  would  revive.    That  ia  not  the  case 
with  gavelkind  lands,  and  in  fact  that  is  pointed 
out  in  the  treatise  of  Lambarde's  Perambulation 
of  Kent,  p.  536,  in  the  edition  of  1596:  ''Yea,  so 
inseparable  is  this  custome  from  the  land  in 
which  it  obteineth,  that  a  contrarie  diacent  (con- 
tinued in  the  caee  of  the  Growne  it  selfe)  cannot 
hinder,  but  that  (after  such  time  as  the  lande 
shall  rasort  againe  to  a  common  person)  the  former 
inveterate  custome  shall  goveme  it.   As  for  the 
purpose.    Landes  of  Gavelkynde  nature  come  to 
the  Queenes  handes  by  purchase  or  by  eschete  as 
holdrai  of  her  manor  oi  A.  which  she  purchased. 
Now,  after  her  death  all  her  aonnes  shall  inherite 
and- divide  them;  but  if  they  come  to  her  by 
forfeiture  in  treason  or  by  gifte  in  Parleament  so 
that  her  Grace  is  seized  of  them  in  Jure  coronw, 
then  her  eldest  sonne  only  (which  shall  be  King 
after  her)  shall  enjoye  them."    The  custom  of 
gavelkind,  therefore,  appears  to  me  not  against  the 
common  law,  as  stated  in  some  curious  cases  in 
the  Year-books,  but  to  be,  in  fact,  the  common 
law  of  the  land  in  Kent.   In  Ghitty  on  Descents, 
p.  186,  there  ia  this  statement:  "  From  the  cases 
in  the  Year-books  (2  Edw.  3,   12  ;  3  Edw.  3, 
42)  it  seems  clear  that  gavelkind  lands  are 
departible  enter  males  generally;   and  it  may 
be  concluded  that   the   general  partible  and 
divisible  quality  of  lands  of  gavelkind  tenure 
is,  as  it  is  frequently  termed,  '  the  common 
law  of  Kent,'  and  uiis  being  the  case  the 
custom  must  of  ueoeasitT  extend  to  collaterals.** 
The  statement  in  Brooke  s  Abri^^ent  is  to  the 
same  effect,  and  so  are  the  Year-books  which  have 
been  referred  to  and  the  statute  17  Ed.  2,  De 
Prerogativil.   In  fact,  so  far  as  I  can  see  there  is 
no  authority  except  the  two  conveyancers,  to  which 
I  shall  refer  presently  contrary  to  the  proposition 
that  the  castom  of  gavelkind  in  Kent  is  really 
the  common  law  of  ike  land  in  Kent,  and  not  a 
castom  contrary  to  the  common  law  of  Ez^land. 
That  being  so,  I  have  recourse  to  the  various 
opinions  of  the  learned  persons  who  have  been 
referred  to — Gruise,  Joshua  Williams,  Watkins 
(I  pass  over  Davidson),  and  those  I  have  read  of 
Ghitty  and  Robinson.    There  is  oonsiderable 
authority  as  to  this  point.   There  is  the  state- 
ment in  p.  89  of  Slttm  B  edition  of  Robinson  thus : 
"  The  desoen^  of  lands  in  Kentish  gavelkind  lus 
long  been  settled  as  being  among  ail  the  sons  or 
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their  representatives,  and  in  default  among  all 
the  daughters  or  their  representattTes,  and  bo  in 
the  case  of  the  males  and  females  in  other  degrees. 
The  rule  is  stated  as  follows  in'  ike  statute  De 
PrerogativA  Regis,  17  Ed.  2,  c.  16.  In  Kent  in 
gavel^nd  all  the  heirs  male  shall  divide  the  inherit- 
ance, and  women  in  the  same  way ;  but  women 
shall  not  share  with  the  men."  Mr.  Elton  was 
verj  learned  in  matters  of  this  nature,  and  he 
beiug  unfortunately  dead,  his  opinion  is  properly 
cited,  and  the  court  would  attach  great  weight  to 
it.  He  expiesBes  no  sort  of  doubt  as  to  the 
generality  of  tbe  proposition.  He  states  again 
on  p.  93:  "  The  extension  of  the  Kentish  custom 
to  collaterals  in  every  degree  is  proved  partly  by 
the  eenerality  of  the  language  of  the  ancient 
recoras,  which  usually  state  that  the  lands  are 
■partible  among  the  males,'  as  in  the  statute  De 
X^rogativiL  Beeis  (7  Edw.  2.  c.  16),  and  in  the 
Tear-bcoka  (3  Edw.  3,  38,  pi.  12  and  2fj;  Hen.  8, 
4,  pi.  19),  and  partly  by  the  modern  pi-actice  and 
the  common  reputation  in  the  county  that  the 
custom  extends  to  the  most  remote  collateial 
degree."  "Without  going  overall  the  cases  again,  it 
is  sufficient  to  say  that  there  is  an  overwhelming 
body  of  authority,  bo  far  as  the  question  of  law  ie 
concerned,  in  favour  of  the  generality  of  the 
divisibility  of  lands  in  gavelkind.  Now,  I  do  not 
understand  that  the  conveyancers,  whose  opiuionB 
axe  cited  in  Gooding  v.  Gooding,  referred  to  in 
Chitty,  p.  183,  are  really  intended  to  be  concluded 
opinions  on  the  point.  The  opinion  of  Mr.  Butler 
appears  to  me  to  a  certain  extent  to  be  contrary  to 
mine.  Ur.  Preston  is  oontrary  to  that,  and  has  a 
great  name.  Hr.  Bntier  renrded  it— and  with 
all  d^erence,  to  lum  I  tem  I  cannot  agree — 
as  a  question  for  a  jnrr.  If  I  am  right  that 
the  questicm  is  one  of  law,  it  is  not  for  a 
jury  at  all.  but  for  tbe  jadge  as  to  how  far  the 
custom  of  gavelkind  does  extend.  Now  I  will 
deal  with  the  matter  as  a  question  of  fact. 
Assuming  that  it  is  a  question  of  fact,  I  have 
authority  in  the  cases  referred  to  in  Muggleion 
T.  Btmiett  {ubi  sup.) — namely,  Doe  v.  Maaon  (3 
Wils.  63) — that  one  instance  in  case  of  a  custom 
of  a  manor  of  admission  of  the  youngest  nephew 
was  sufficient  evidence  of  the  custom  of  the  manor 
that  the  youngest  nephew  should  succeed  in  tbe 
particular  case.  The  case  of  Cole  v.  Wade  is  one 
as  to  which  the  counsel  in  the  case  have  taken 
considerable  trouble,  and  the  statement  of  Kr. 
Elton  as  to  that  caae  appears  to  be  inaccurate. 
Ifr.  Wilaon  also  in  a  note  has  anotJier  statement 
that  the  second  cousins  and  those  once  removed 
were  accepted  as  co-heirs.  That  is  one  instance, 
supposing  we  are  looking  at  it  as  a  question  of 
tact,  that  has  been  verified  by  couneel.  So  again 
in  ttie  case  in  lunacy  of  Me  Fullagar,  cited  by 
Elton  at  p.  9%  he  says :  "  On  a  reference  to  ascer- 
tain who  were  his  heirs  in  gavelkind,  the  master 
reported  that  several  descendants  of  ux  sons  of 
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the  lunatic's  two  aunts  were  his  co-hwrs  in 
gavelkind,  and  the  report  was  confirmed.*^ 
There  again  if  it  were  a  question  of  fact,  the  rule 
bos  been  extended  beyond  the  de^ees  in  the- 
present  case.  Again  we  have'  tbe  conclusion, 
arrived  at  in  Mr.  Wilson's  note  in  Bobinson,  at 

f.  117 :  "The  editor  has  been  favoured  with  the 
riefs  in  the  late  case  of  Doe  dem.  Gooding  v. 
Gooding,  which  was  an  ejectment  brought  W  the 
son  of  tbe  youneest  son  of  an  uncle  of  the 
deceased  asainst  tne  eldest  son  of  the  uncle,  the 
defendant  oeing  the  heir  at  common  law  and  the 
lessor  of  tbe  plaintiff  ckimhig  as  co-heir  in 
gavelkind.  It  appears  that  many  attorneys  of 
great  experience  in  the  county  were  ready  to 
prove  that  according  to  the  general  reputation 
the  custom  extends  through  all  the  branches  o£ 
inheritance ;  and  various  instances  were  collected 
of  the  customary  partition  between  the  descen- 
dants of  uncles  and  great-unclea.  It  may  not  be 
improper  to  mention  two  or  three  of  these 
instances.  On  a  trial  at  Nibi  Priua  in  the  year 
1790,  Thomas,  Sarah,  Richard,  and  Boys  PiTcher, 
descendants  of  three  sons  of  Stephen  Pilcher,. 
who  wsB  a  great-uncle  of  John  Eaton  the  intes- 
tate, recovered  as  co-heirs  of  Eaton.  In  the  case 
of  Cole  V.  I^o^ein  Chancery  tbe  master  reported' 
that  John  Beard  was  the  heir-at-law  of  John 
Cole,  Esq.,  the  intestate ;  and  that  John  Cole  who 
was  a  second  cousin,  and  John  Beard,  Samuel 
Cole,  and  John  Cole,  who  were  second  couainS' 
once  removed  of  the  deceased,  were  his  co-heirs 
in  gavelkind ;  this  re|Kirt  was  oonfirmed,  and  it 
is  understood  that  partition  was  made  accordingly. 
In  the  case  of  Samuel  Fullagar,  agfunst  whom,  in 
the  jear  1812,  a  commission  o{  lunacy  issued,  on 
a  reference  to  ascertain  whq^were  his  heirs  in 
gavelkind;  the  master  reported  that  several 
descendants  of  six  sons  of  tbe  lunatic's  two 
aunts  were  bis  co-heirs  in  gavelkind.  This  report 
was  confirmed;  and  after  the  decease  of  the 
lunatic  the  several  parties  bo  reported  to  be  lua 
co-heirs  in  gavelkind  joined  in  conveying  to  a 
purchaser  apportioning  the  purchase  money 
according  to  the  report.  This  evidence  would 
sufficient  to  support  customs  which  are  agains'' 
common  right :  {Doe  v.  Sisaon,  12  East.  62).  Tl» 
case  of  Doe  v.  Gooding  was  abandoned  by  the 
defendant."  If  then  I  have  regard  to  the  case  as 
a  question  of  fact  and  not  of  law,  then  it  appeari- 
to  me  that  there  is  sufficient  evidence  to  enable 
me  to  decide  in  aooordance  with  the  view  enreBsed 
by  those  learned  in  the  law  who  are  authorilnea 
on  the  subject.  I  find,  lherefor«^  that  the  custom' 
of  gavelkind  does  extend  to  all  degnrees  of  remote- 
ness. And  therefore  I  answer  the  question  in 
that  way.  I  should  have  mentioned  that  I  attach 
great  weiffht  to  Mr.  Hargreaves's  note  which  was. 
retained  by  Hr.  Butler  aitw  the  decision  'at, 
Gooding  T.  Qoodinq. 
Solicit(»ii :  Calibtn,  XewM*  and  Stokes. 
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